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WCB CASE NO. 78-9459  April 1, 1980

CART, SOLOMON, CLAIMANT, . o
Samuel A. Hall, Jr., Claimant's Atty.
Foss, Whitty & Roess,. Defense Attys.
Order of Dismissal’ . )

.+ A roguest for review, having beoen duly filed with the

" Workers' Compensation Board in the above entitled matter by,
the claimant, and said request Por review now having been

withdrawn, ’ ' ) .

.I’I‘ .5 THERLTORE ORDERED thuat the rocquest for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law. -

Entered at Salem, Oregon and coplces mailed to:

WCB CASE NO. 78+4374 April 1, 1980

~ RAY E.-STEWART, CLAIMANT

R. Ray Haysell, Claimant’'s Atty.
Michael D. Hoffman, Employer's Atty.
Joint Petition & Order

Ray E. Stewart, while employed by Nikkel Lumber Company.
allegedly sustained an industrial injury on December 2, 1977.
The claim was made with the employer, and benefits were denied
by the employer asserting that the claimant had nct sustained
a compensable industrial injury with that employer. Claimant
had also filed an aggravation claim against Ameron Pipe Products
Company, and that claim had been denied. However, the carriers
had not agreed that the alleged incident was necessarily com=
pensable, -and no order was issued pursuant to ORS 656.307. A
hearing was subsequently held on December 7, 1978, with Referee
Lyle Wolff finding that the claimant had sustained an injury
with Nikkel Lumber Company, but that was merely a temporary
exacerbation of the prior condition generating only three
days temporary total disability. Both claimant and employer
Nikkel Lumber Company requested Board review from the referee's
Opinion and COrder. The case is currently pending before the
Board on appeal. The bona fide dispute arose as to whether
or not the alleged injury had arisen out of or occurred in the
course of claimant's employment. Both parties had evidence
‘sustaininag their views. '




PETITION
Claimant, Ray .F. Stewart, in persorn and by his attorney,
R. Ray Heysell, and.emplover, Nikkel Lumber Company, and its
insurance carrier, Fireman's Fund- Insurance Company, in person
and by their attorney Michael D. Hoffman (Schwabe, Willianson,
Wyatt, Mcore & Roberts) now make this joint petition to the
Board d*“ state:

1.  Ray E. Stewart and Nikkel Lumber Company and its
insurance carrier, Fireman's Fund Insurance Company, have
entered into an agresement to dispose’ of this claim for the
total sum of $1,500. 00 said sum to include all benefits and
attecrneys fees. : -

.

2., The parties further agree that from the settlement
proceeds $300.00 shall be paid to the firm of Velure, Hevsell
& Pocock as a Ieasonable and proper attorney fee.

3. Both claimant and respondent state that this joint
petition for settlement is being filed pursuant to ORS 656.289
{4) authorizing reasonable disposition of disputed claims. All
parties understand that if ‘this Uayment is approved by the
Board and payment made thereunder, sald payment is in full,
final and complete settlement of all ‘claims for whatever
which claimant has or may have against respondents for injuries
claimed or their results, ﬂncludlng attorney fees;, and all
benefits under the Workers' Compensation Law and that he will -
r'oruSJde‘r said payment as being final, o

4. It is expressly understood and agreed by all
parties that this 1s a settlement of a doubtful and disputed
claim and is not- an-admission of liability on the part of
reapondents, by whom liability is expressly denied.

VHEREFORE, the parties he:ebv btlpu]ate to and join
in this petltlon to the Board to approve the foreqownq
settlement and to authorize payment of the sum set forth:
‘above pursuant to ORS 656.389 (4) . in full and final settie-
ment be*ween the parties 'to issue: ‘an. order approving the
ﬂomproml e-and w1thdraw1nq this cialm

IT IS SO STIPULATED:

JIT 1§80 ORDERED and this matter is dismissed.







NOW, THEREFORE, IT IS HEREBY STIPULATED TO AND AGREED
by and between the parties hereto that, in consideration of e
the payment of $300.00, claimant's Request for
Hearing shall be withdrawn and dismissed and the emplover's
denial shall be affirmed.

It is understood by the parties, and agreed, that said
payment is in full and final settlement of all benefits owed
or all claims which claimant has or may have against the
employer for injuries or diseases claimed or thelr results,
relating to the alleged incident of February 7, 1977, and
all benefits under the Workers' Compensation Law or otherwise.
and this settlement is of a doubtful and disputed claim and
is not an admission of liability on the part of the employer,
who denies that the claimant has suffered a compensable
aggravation from the alleged incident of February 7, 1977.

Claimant recognizes that he has a right to pursue his
claim, filed against David Douglas School District and SAIF,
if he so desires, but that he may or may not be ab]e to
establich such claim.

_ Claimant recognizes that execution of this settlement
will preclude him from claiming any further benefits from
the February 7, 1977, injury.

IT IS SO STIPULATED: | “’@-

Based upon the stipulation of the parties hereto, and
being fully advised in the premises, the Disputed Claim
Settlement is hereby approved and the employer is ordered to
pay claimant the sum of $300.00.




WCB CAS¥ NO. 79-850 April 7, 1989

WILBURN AUTRY, CLAIMANT .
Welch, Bruun & Green, Claimant's Attvs.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Defense Attvys.
Request for Review by Employer

ISSUL ON RIVIEW

The employer seeks Beoard review of the Roferee's order
that found c¢laimant's shoulder condition had been aqaravated

by his work activities during his emplovment with this

emplover. The Retferee remandod the olaim for this conditlon
to it for acceptance and payment of compensation pursuant Lo
the Oregon Workers' Ccompensation Act and awarded claimant's
attornev a $2,000 attornev feo. The emplovar contond:s
claimant's c¢laim 1s not compensable and that the attorney
fee awarded is excessive. :

t

FFACTS

Claimant, a 54-yearold plant supervisor, allegyes his
daily work aggravated and caused a deterioratlon of als
shoulder sockets. and knees. Claimant filed this claim on

January 2, 1979 alleging this condition had gradually developacd.
‘He had been employed with this cmployer si.ce 1857. He
stated he had been employed as a cheese maker until 1970,

This job required cooking vats of cheese, stirring the
cheese, ahd shoveling the cheese into”100-pound cans.

In 1970, claimant stated he was promoccd "to milk plant
superintendent. He indicated this requized runninc the milk
plant operation and supervising 22 employees. e indicated
he alse ran the pasteurizer approximately two hours a day
which reguired him to monitor a control panci, wash large
milk tanks, scrub -floors, pull empty milic cans, climb ladders
for milk testing, wixina various lrult drinks, chocolate
drinks and ice cream and agy nog. il testilficd thaet he
climbed up and down ladders approximatoly 20 to 30 times a
day . -

Claimant stated that his geaditien startod gradually
and progressed over a five-year period to the point thalt he
was forced to quit work on Decowmber 19, 1978 duae to cxtreme
pain in his shoulders and knees. Claimant stated the only
time he obtained relief from this condition was during the
weekend period or when he was on vacalion. e indicated
that the more he did, such as walking, the more pain he had,




The medical yeports indlicate thabt since approximataoly
il g

1959 clailmanc had beon baving cowplaints of pain in his ,,@
shouldar., " In 1964 cliainant suffered an induscurial injury B
ladder and injurcd his richt knee.

when he fell 20F &
Throughout: the 1970's, clailmant was btreated by Do . .
Grman for paln in his shouldevs and knee. -

On July 11, 1978, Dr. Urman renoried claimant was
having incraaging left shoulder discomfort. MHe reported
claimant had osteoarthritis in the shoulder which had not
respondad to a series of treatments. le rofcrred claimant
to br. Lisac f{or consultation.

Cn July 26, 1978, Dr. Gerald Lisac diagnosed: "Bilateral
avascular necrosis of the humeral heads with degencrative
changes of both shoulders, cquite severe, much more on the
“left than on the right"., lie was unable Lo determine what
caused these conditions.

On August 21, 1978, Dr. Lisac reported that clailmant's
condition had nol improwved with additional treatment.
Claimant continued to complain of severe pain in the shoulders,
pain in the -left hip, and pain in both knees. le referred
claimant to Dr. Pecter Kane, an internist. In October 1978,
Dr. Lisac reported that claimant had been scen by Dvr. Kanc
and had various tesks performed. Claimant told Dr. Lisac he
wvanted to quit work. . @

On December 4, 1978, Dr. Ronald I'raback reported claimant
told him he had pain in the right shoulder for most of his
life. Claimant denied any definite joint injuries, but
indicated he used his shoulders extensively in his work with
this emnloyer as well as using hiis knees a great deal in
climbing up and down iadders. Dr. Praback diagnosed: "Sovere
degenerative joint disease, shoulders and kneos, etiology
most likely due to abnormal stresses on theso joints from
his job". He noted it was very unusual to sce such marked
degenerative changes in the shoulders. e indicated that he
had reviewed the claimant's case and x-ravs with the rheuma-
tology group from the University of Oregon Hedical School
and that they alsco felt that the changes were most likely
related tco claimant's occupabtion. He discussed claimant's

v

job with the claimant and he and claimant both agreed that
claimant probably should stop work and go on medical disabil-
ity. Dr. Fraback f¢lt the oniy possilble solution to claimant's
condition would be a joint replacement when the pain became
unbearable.

On December 28, 1978, Dr. iloward Cherry diagnosed
severe degenerative arthritis of the shoulders and knees.
fle opined that this condition was related to the claimant's {iib
work and would result in permanent impailmment. .

-6~




On January 23, 1979, the cnipiover denicd Ghis alaim,
Dr. Chevry, in Fobruavy 1979, reportad that there was

no known specific accldent bringing orn glaimanbkt's condition.

He noted that it was unusual to see this condition in the

shoulder joints. He felt that it was disabling to the

aegree that claimant could no longer continue his job, lie

reportaed there was no ¢ood availiable btroatmont for claimant's

condition at the present time. Dir. Cherry felt that the

condition cculd be helped by a shoulder prosthesis, except

he felt the shoulder prostheses were "not very satisfactory”..

On April 18, 1979, Di. Gorald lisac reported that
claimant's condition was severe bilateral avasculalr aecrosis

of both shoulder joints and was not, in his opinion, relalked

to his work as & plant supervisor. Tt was bis opinion that

any type of heavy work would have probably aquravated claimant's
condition. He felt thakt it was more likely claimanlt's job

and intermittent work at the dairy was producing symotoms of

the disease rather than aggravating the underlving disease
itself.

Dr. Peter Kane, in Jdune 1979, was unable to commoni
whether claimant's work aygravatced his condition.

At the hearing, bDr. Fraback tostifiad ho disagreoed with
the diagnosis made by Dr. Lisac. ile felt the lab wolk did
not support Dr. Lisac's diagnosis. Dr. Praback testificd
that avascular necrosis could cause arthritis and the most
common cause of avascular nrecrosis was the long term use of
Cortisone or alcohol. He felt that clainanbt's discase was
elther caused by or aggravated by his work. Ho stated that
the speed the progression of this discase was determined by
the extent of claimant's activities on and off the job.

A represaontative of the employer testiflied that claimant
_worked about 3/4 of his shift operating khe control panel.

He testified claimant had not scrubbed flodrs since 1970 and
that there was no full-time control pancl opcrator as such.




. Dr. Lisac was deposed. Irn the deposition, Dr. Lisac
testified he is an orthopedist. llc indicated the x-rays : @
showed avascular necrosis whicih was an increase in the .
density of the bone, which occurred when the bone lost its
blood supply. He indicated that claimant's left shoulder’
also had atrophied. He felt- the disease process had been
going on for "a long time" in claimant. It was his opinion
that the claimant's work had been increasing claimant's
symptoms by aggravating the underlying disease. 'He said
that. avascular necrosis was not a disease nor 1s it an
ongoing type of process. lle feels it is a one-time entity
which occurs when the bone dies. lle found no evidence of
avascular necrosis in claimant's knees. He testified he
made no notes of any degenerative changes in the knees and
he does not know how much of claimant's work activities
contributed to the degeneration.

The Referee found that as far as the c¢laim for claimant's
knee.cqnditibns were concerned, the evidence was nobt conclu=
sive. Therefore, the Referee, not being persuaded by the
evidence that claimant's knee symptoms and knee condition
were elther caused or aggravated by his work with this
emplover, denied that porticon of the claim.

‘ Further, the Referece found there was ample evidence to

establish that both of claimant's shoulders were subject to
a condition of either avascular necrosis or osteoarthritis
which had been aggravated by his work activities with this
enmployer. Therefore, the Referee remanded the claimant's
claim to the employer for acceptance and payment of benefits
and awarded claimant's attorney a $2,000 attorney's fee.

BOARD ON DE NOVO REVIEW

) The Board, after de novo review, affirms the Referece's
order. The preponderance of the medical evidence clearly
establishes that claimant's shoulder conditions are related
to his work. The evidence indicates that claimant's work
activity and conditions caused a worsening of the underlving
disease resulting in an increase 1n his pain to the extent
that it produced disability and required medical services.
The preponderance of the evidence offered by claimant estab=
lishes that his condition was either caused by or aggravated
by his work and that his work accelerated the underlying
disease process. The Board concludes, as the Referee did,
that claimant has established that his claim for the shouldexr
condition is compensable,

The Board likewise finds that the award of attorney
fees by the Referee, 1in this case, was not excessive. The
Board finds the evidence in this case indicates that it was
a complicated matter that required much. time' and preparation '
. by claimant's counsel in obtaining acceptance of his claim. @
Therefore, the Board would affirm the Referee's award of
attorney's fees. -8-




ORDER

The Referece's ordoerw, dated Auvgust o7, 1979, is alfirmed.
Claimant's attorney is herveby granted the sum of $250 )
for his services at Board level, pavable by the carrier

WCB CASE NO. 78-8654 April 7, 1980

"JOHN A. AVDEEF, CLAIMANT

Robert K. Udziela, Claimant's Atty.
David O. Horne, Employer's Atty.
Stipulation Order

THIS MATTER having come on before the undersigned on
motion of the parties, and the undersigned taking juris=
diction over the matter pursuant to ORS 656.278, it is

HEREBY STIPULATED TO AND ORDERED AS FOLLOWS:

1. Claimant filed a claim for compensation injury
occurring on September 29, 1978 with Evergreen Helicopters.

2. On or about February 8, 1979 the claim was denied
and claimant requested a hearing. : '

3. On or about May 11, 1979 by Opinion and Order of
Referee Page Pferdner, the denial was sustained.

4. On or about October 24, 1979, by Order on Review
of the Workers' Compensation Board, the Opinion and Order
of Referee Pferdner was reversed, and the claim held com=
pensable.

"5. Employer filed Notice of Appeal to the Court of
Appeals in the above-captioned matter, disputing the
correctness of the Order on Review of the Workers' Com=
pensation Board.

6. On or about October 23, 1979, claimant was killed
in an accident unrelated to his above claim for compensation
with employer herein.

7. Temporary total disability benefits have been paid
to the claimant and/or his widow pursuant to the above Order
on Review of the Workers' Compensation Board. '

As a result of claimant's death an overpayment of tem=
porary total disability in the amount of $2,404.47 has
occurred. : .

-9-




8. Employer has gtipulated and agreed that claimant's
claim was, and is compensable, and its denial of February
g, 1979 is.hereby withdrawn.

9. Employer has further agreed that any amounts of
temporary total disability payments made to the claimant
and/or his widow after the date of claimant's death shall
be recovered solely out of any award of permanent partial
disability benefits made pursuant to ORS 656.268, and
employer further stipulates that under no circumstances
will it attempt to obtain said overpayments in any other
fashion.

10. The claim is hereby deemed accepted by both parties, -
and will be submitted to the Closing and Evaluation Division
of the Workers' Compensation Department for determination
pursuant to law.

11. The employer agrees to dismiss the current appeal
before the Court of Appeals of the State of Oregon.

12, Employer further agrees to pay the law firm of,

- Possi, Wilson, Atchison, Kahn & O'Leary an attorney fee in

the amount of $150.00 in addition to the compensation made
payable by this order and not out of said compensation.

IT IS SO STIPULATED

IT IS SO ORDERED

WCB Case:'NO. 79-2240 April 7, 1980

ANNE C. DONATO, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal ‘Services, Defense Atty.
Request for Review by the SAIF

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) requests Board
review of the Referee's order which granted claimant.an
additional award of compensation equal to 67.5° for 45% loss
of function of her right forearm and granted claimant's
attorney a fee. The Fund contends this award is not Jupported

by the evidence.

-10-




I_'"hC'.[_’._‘.S_ '

Claimant, a 31-vear-oid beavtician, sustoined an ingory
to her richt wrist and hand due to the "continual ackion of
muscles and tendons in an unnabral pozition”.  On Juv.y 10,
1976 she Eiled a claim for this 1njury.

Lt was rcnor“ Py Tl Deheavd dbovesahodn Jaly 1970 that
claimant was Compldlninv of pain i “ight hand. The
diagnosis was "Probable stencsing LLHUQVWO”\“i” vight abduictor
pellicis tendon and extensor tondon, right index £3

\

n )

Rule out right carpal navicular fvacture”".  ¥-ray :
interpreted as beling normal. Dy lleusoh folt olalmant's
symptomatology was sccondary to lor Tocoupetlonal duities”
and would be "aoaravated” by thom.

Glacnoscd claimant's

Dr. Peter Habthan, in Soptoend

condition as a "first Jorsal ocomoarims svndromg  (de Quarvain's
disease)”. HMHe porforimed a cole o7 o Filvet dorsal

chem roporbed olaimant

Grinan b

compartmont. By Sovo H?D?" 1070,
was worklng on a part-LLme Dhasis ano cocomsendod o
begin phvsical th;.apy.

' Claimant continuad to ccrr 'nin about o righin hand.
Special x-rays were baken and i noco reveal any bonvy abnormal-
ities. Dr. MNathan, in way 1977, fell clainant's complaints
were too diffusc to daline hoy problieom anatowmicallw. e

felt claimant could he gaintully cemplovsed alichough hor
complaints "may or may nob boe related teo her cwmrent ¢mvloyment“.
Dr. Nathan noted an underlving factor could be a qgonoeral
collagen disease sucnt as rhoeumatoid-avihritis.

On July 13, 1977, Dr. lawvenco Gavqges indicated claimant
had a positive rheumatoid Tacto::. o Felt olasmant had
arthritis of the Jjoint of iths thumb. Dr..Garges folit claimant
would be unable to return to her previcus enp]ovmont- nr.
Garges and Dr. Nathan {elt claimant nceded wvocational rcehalbxil-
ltation.

A Determination Crder, dotod Jduly 15, 1977, awaraod
claimant temporary Lotal disability compensation and compensa-
tion egual to 7.5° for 5% loss of her vight forearm. Thisg
order was corrected by adding an additional poriod of tomporary
total disability.

Claimant entercd & vocational rehablliltation prodram
and was trained to perform her halvdressing duties 1eft-
harded. A Second Determination Oxder, dated Harcihh 27, 1978,
and a Third Determination Owder, aatad Vebruvory 27, 1979,
awarcded clalmant additional cemporary fotal disalility.

On April 6, 1579, Dr. William King stataed he was treabing
claimant for a carpal tunnel syndrome of the vight wrist.

=11~




Dr. Nathan, in May 1979, indicated claimant continued
to complain of discomfort in the right hand. Dr. Hathan @
found an excellent range of motion in both wrists. Claimant
was able to make a full fist with her right hand and did not
have any tenderness in the area of the surgical incision.
Claimant had been seen by a therapist at the Hand Clinic of
Providence Hospital, who were unable to find any organic
basis for her complaints regarding the right hand or wrist.
Dr. Nathan opired claimant's condition was medically station-
ary and she had a 5% impairment of the right wrist based on
subjective findings. He noted no other impairments and felt
claimant could be gainfully employed with no restrictions.

on July 27, 1979, Ur. Samucl Gill reported he diagnosed
.claimant's condition as "moder:..c chronic synovitis, first
metacarpotrapezium joint, right thumb and possibly some
similar 'synovitis, right wrist, etioloqy of which is not
entirely clear". Dr. Gill injected these areas with xylocaine
and Hydeltra-TBA which did not relieve claimant's complaints.
A bone scan was noirmal. D1, Gill was unable to explain
claimant's limitation of her "left" wrist. He did believe
she had some pain which was aggravated by moderate to heavy
activity. He felt claimant would have to accept this discom-
fort and learn to get along with it.

At the hearing, claimant testified she returned to work
for her employer in January 1979. She stated she now primarily @
does tinting work and is able to do one to three haircutting

jobs a day. Before this injury, she said the majority of her

work was cutting hair. She testified her right thumb aches

and she has no strength in it. Further, she is unable to

use tweezers. She says she works eight hours per. cday, but

this is less than she worked prior to her injury. She also

has fewer c¢lients now because she can't cut as much hair.

Claimant has difficulty vacuuming and driving her car long

distances. Her thumb cramps and she 1is unabla to open jar

lids. Claimant and her employer testified claimant has

suffered a loss of wages due to this injury.

The Referee found that claimant'’s pailn was disabling
and she had suffered a very substantial loss of wage ecarning
capacity. Therefore, the Referce placed the loss of physical
function at 30% of the right forearm.

-12-




-tion Order, dated July 22, 1971, initially ciosed his

BOARD QN DI HOVO VLW

' [ t

The Boar i, alfler do novo rovicw, roverscs oho xu:oroa
ovder. This injury is bto a scheduloa membher S0 tho 1r7
Scheduled injuricg are rated on tho loss of rfunction and not
on the loss of wage earning capacity. Ohe eloement in rating
loss of function 1is 1m9u1rncnt. LL. H;rraw rated claimant's

impairment at 5. hased oo subjoctive findincs.  Ho folt

)

s

"claimant could rcturn to her recular work without any restric-

tions. . Dr. Gill was unable to cxplain ciaimant's continuing

complaints. ‘'he Board finds the prepondocrance of- the evidence

does not support the award of compensatlon granted by the

‘neferce, but does support the oward granted Ly the Deotermina-

tion Ouder. Therefore: the Doavd rovessos the Roefeorvee's
order and restores the Jeotermivobion Ordor award of conpengos
tion caual Lo 7.5° Ffor 55 loss bonction ol

the richt Iorearm.

ORDER

The Roferca's order, dated Golobxer 2, 1379, is roversod
in its entirety.

The Detevminabtion Ovder, doted ichruary 27, 1979, which
mada no award over the %% losg of JTunction of fne richt
forearm awarded by the Doetevrminabtion cudoer, cated July 15,

1977, i3 affirmed.

WCB CASE NO. 80-1818 April 7, 1980

STEPHEN C. DOOLEY, CLAIMANT
Malagon & Yates, Claimant's Attys.
SATF, Legal Services, Defense Atty.
Order On Remand

On Pebruarvy 15, 1280, claimant, Py and through his
attorney, requested a hearing contending his alaim should
not have been closed under ORE (656.26L.

On April 23, 1971 claimant was injurcd. A Deceormina-
s claiv.

Claimant's aggravation riaghts began to run on July 22, 1971
and on July 22, 1976 his aggravation ricghls expired. Clailm-
ant, on October 2, 1978, [iled an "“agcravation" claim. A
Stipulaticon, dated #ay 25, 1979, provided that tho “"uaggra-
vation” clalm was accepted and the c¢laim was reopenai. The
last paragraph provided an sttorney fee out of the COmDPONSa~—
tion "(if awarded) al the time of the next Closing and
Evaluation Determination Order'.

-13-




On October 10, 1979, {the Fvaluation Divisicn rocommended
to the Doaird thal this claim be c]o adoand hhat olan it bheo .
grantaed an additional award of temporvary total disabiliity
compersation. -

The Board, on October 23, 197%, issued an Cwn Motion
Determination awarding claimant addiltional temporary total
disability compensalbion. Tt iz this order with 1n11c1l cloaime-
ant takes exception.

The Board Cinds that its ovder is correct. Claimant's

aq ravntlon rights expired on July 22, 1976. His “agora-

ation" claim, in October 1978, in fa cf, was not an agagra-
vation claim because his aggravation richts had expired. fu
is apparent the insurer veopencd this claim voluntarily.
However, the Doard, under ORS 856.278, had jurisdictioh OVEr
this claim. The parties cannot stipulate Or agree Lo confer
jurisdiction upon the BRoard. The Doard, undoyr its own
rotion jurisdiction, had the power to close the claim.

Tharefore, the Beoard vemands this veooguest for bearing
to the Prosiding Reforeo and 0 cocts that he lssue an order
dismissing claimant's roquest o hoaving.

ORDER
Claimant's request for heaving 1o romanded to the @

Presiding Referce and he 1s direcitod to lssuc an order
dismissing said reguast.

WCB CASE NO. 79-5357 April 7, 1980

SUSAN K, HARBOUGH, CLAIMANT

Jerry, G. Kleen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

I55UE OGN RIVWVIRH

The State accident Inswrance Fund secks review by the
Board of the order of the Referee which qranted claimant an
additional award of 48° for 15% unscheduled disabllity alving
her a total award of 20%. )

A CTs

Claimant, now 23 vears of age, wos emploved by Falvviov
Hospital as a opsychiatric aide and on Septenier 16, 1978

she strained her back while assiscing @ resident In dressing.
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Dr. Vigeland saw her on September 28, 1478 and diagnosed

.acute back strain. Dr. Shaw releascd claimant to roturn Lo

her regular job on November 17, 1978. .

On December 18, 1978 Dr. Shaw reported that he wanted to
clear up a misunderstanding about claimant's disakilities. He
indicated that when he released claimant to work he had failed
to make it clear that heavy lifting, bending and stooping
types of activities would cause pain in her dorsal spine.

" Claimant should avoid lifting and carrying weights 'in excess

of 35‘to 60 pounds. Dr. Shaw felt these limitations were likely
to exist indefinitely because of the deformity of claimant's

9th dorsal vertebral body. He reported the claimant's condi-
‘tion was stationary.

~ A Determination Order, dated January 25, 1979, granted
claimant compensation for temporary total disability and 16°
for 5% unscheduled low back disability.

Claimant has a high schocl cducation and had some train=
ing in banking and finance in high school. ¢he is presently
attending Chemeketa Community -mllege in a program of computer
operation under the auspices of the 1I"ield Services Division,
Claimant’s past working experience has been as a desk clerk
at a bowling alley, a cook and waitress and a substitute

~ teacher's aide.

The Referee found claimant to be a credible witness and
that she had proved, bv a preponderance of the evidence, that
she was entitled to a greater award for her loss of wage
earning capacity. He granted her a total award of 20%.

BOARD ON DE NOVO REVTEW

The Board, on de novo review, would reverse the order of
the Referee and reinstate the Determination Order.

Dr. Shaw placed lifting, bending and stooping restrictions
on claimant but the evidence indicates these limitations were
not for claimant's industrial low back injury. . The restrictions
Dr. Shaw reports-are a result of the deformity of the 9th
dorsal vertebral body.

The 5% award granted by the Determination Order is adeguatc
for the residuals of her industrial low back injurv. The Deter=
mination Order has properly compensated her for any loss of
wage earning capacity she sustained from this injury.

ORDER

The order of the Referee, dated November 23, 1979, is re=
versed,

The Determination Order, dated January 25, 197%, is hereby

affirmed.
~15-




WCB CASE NO. 79-3318 - April 7, 1980

RAND S. HOWELLS, CLAIMANT

Gary K. Jensen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

ISSUE ON REVIEW

The State NAccident Insurance Fund (Fund) seeks Board
review of the Referee's order which granted claimant an
‘award of compensation equal to 22.5° for 15% loss of the
- left leg. This award was in lieu of, and not in addition to,
the compensation awarded by a Determination Oxrder, dated
March 13, 1979, which had awarded claimant compensation
equal to 15° for 10% loss of function of the left leg. The
Fund contends that the increased award cf compensation is
not supported by the cvidence in this case.

FACTS

‘Claimant, a 32-year-old clean-up worker, injured his
left knee on April 3, 1978 while attempting to clear up a
jam on a clipper tray. Claimant had previously injured the
same knee several months prior to this injury. Dr. James
Scott diagnosed this injury as an acute and chronic strain
of the left knee with possible ligament or cartilage damage.
Claimant indicated to Dr. Scott that he had injured his left
knee in October 1977 and also in 1965, 1966 and 1975. S

On May 16, 1978, Dr. Staniey James.reportbd claimant
complained of recurrent pain and swelling in the left knee
since his last injury in April 1978. Claimant reported his
standing tolerance was only two to three hours. He indicated
he could walk quite well with the aid of a brace which had
been prescribed by Dr. Scott. e stated he had difficulty
going up and down stairs and inclines. Claimant indicated
his left knee felt weak. Dr. James reported that claimant
. walked with a 1limp and kept the left knee stiff while walking.

He reported the claimant had difficulty in performing lLhe
stationary jog and was unable to¢ do any other functional
tests. The measurement of the left leq, 20 centimcters

above the knee joint, was 44 centimeters on the left comparcd
with 47 centimeters on the right. Dr. James found the range
of motion of the left knee was full. Ilis diagnosis was a
possible internal derangement of the left knee.

On June 28, 1978, Dr. James performed an arthroscopy
and medial meniscectomy on claimant's left knoee.

-16-
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On November 17, 1978, Dr. Tneodore Pasguesl reported
that claimant continucd to have some swelling in his left
knee. He also complained of a numb area lateral to the
scar. Claimant felt that his left leg was not as strong as
it had been before surgery. He was lifting weights toc increase
the strength in it., The diagnosis pas: "Post-meniscectomy
with considerable quadriceps wecakness". Dr. Pasguesi opined

that claimant's condition was probably stationary, although,

with continued exercises claimant would probably gain some
additional quadriceps strength and recover some of the
atrophy in the leg. He felt that the claimant could return
to work not requiring repetitive climbing or walking on
uneven ground. It was his opinion that the total impairment
claimant had was 15%.

In December 1978, Dr. James indicated he agreed with
Dr. Pasquesi's report. He indicated that he had examined
claimant and the knee was functioning quite well. Claimant
reported he had occasional aching in the knee with very
continuous activity. Claimant indicated that he could return
to his former place of employment and probably handle any
iob that they assigned him. He indicated he was still continu=
ing to develop the strength in the left leg through an
exercise program. Dr. James observed the claimant walked
without a limp, he could jog in place, hop, squat, and duck
waddle without any apparent discomfort or limitation. He
found the left knee had a full range of motion without pain
on the varus or valgus stress and motion.

A Determination Order, dated March 13, 19792, awarded
claimant temporary partial disability from April 3, 1978
through June 27, 1978, and temporary total disability from
June 28, 1978 through December 6, 1978, less time worked,
and compensation equal to 15° for 10% loss of his left leg.

In April 1979, Dr. James rocommended claimant be placed
in a job assignment that did not require constant weight
bearing in his lower extremity and avoid any heavy lifting
and excessive climbing and squatting. ‘
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on August 17, 1979, Dr. James reported claimant had
continued with his physical therapy which had helped him ‘ib
considerably. Claimant reported he felt the muscle stiength
in the left leg was equivalent to the right leg and he did
not have as much sorveness as he did before he began his
course of physical therapy. ¢ He indicated he could go up angd .
down steps and walk without any Xmitions. Claimant reported
he was doing some jogging on the beach or on grass and could
perhaps run a mile or two. However, he reported this caused
achiness in the knee. Claimant was able to perform a station—
ary jog, fast jog, leaning hop test, squat, kreel and duck
waddle without difficulty. Measurements taken 20 centimeters:
‘above the knee joint were 47.5 centimeters on both the right
‘and left leg. Dr. James felt that the claimant should seck
some form of occupation which did not reguire as much welight
bearing as his current cccupation or as much repetitive
lifting. He found no evidence of any arthritis in the knee,
but indicated without a meniscus, the mechanics of the knee
joint were not normal. iHe placed no restrictions on claimant's
activities but felt the claimant should seek his own level
of activity.

Claimant testified he has worked for this emplover
since June 1977. Initially he worked as a spotter and then
was promoted to clean-up which he indicated was more physical
than the spotter job since it involved shoveling, raking,
and sweeping. He stated that at the time of his injury in O
April 1978 to the time of his surgery he worked on a part-
time basis and returned in December 1578 to work on clean-up
for his employer. He stated in February 1979 he returned to
the spotter job which was lighter. Presently, he complains
of difficulty with heavy 1lifting, extended standing, pushing,
negotiating stairs, bending, or running for long periods.
He stated he can jog up to a mile to a mile-and-a-half on
soft surfaces. Before this injury he said he could jog 4 to
6 'miles. He indicated the main problem with his knee 1is
pain which occurs with overuse. The knee will swell and
becomes sore. Claimant stated he used to run his own printing
business which he sold in December 1978. "Currently he works
for the present owners on a part-time basis.

>

Since he returned to work claimant has been able to
work complete shifts includince :pproximately five hours of
overtime per week. He said he has sought no medical treatment.
since August 1979. Claimant testified that in July 1979 he
was challenged by another worker toe run three miles to a
tavern. Claimant indicated he did this and lost the race by
a block, however, appeared to be in better condition at the
end of the race .than the winner and challenged the winner to
a rematch. There was also testimony that he had advised one
of his co-workers that when he returned to work in December
1978 he had bkid on a banding job because it would allow him 0
more time to read. This job reaguires less physical activity
than the clean-up or spotting job.
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The Referee, based on all the evidence, found that
claimant suffers a mild impairment as demonstrated by his
physical activities. Therefore, the Referee increased the
‘award of compensation granted claimant for his left leg
injury an additional 53%. This gave claimant & total award
of compensation equal to 22.5° for 15% loss of the left leq.

BOARD ON DE NOVQO REVIEW

The Board, on de novo review, affirms the Referee's
order. The Board notes that a doctor's opinicn of impairment
is one of the elements to be considered in arriving at an
assessment of compensation for.a scheduled injury. In this
‘case, the Board finds, based on all the evidence, that the
award granted by the Referee correctly reflects claimant's
loss of function of the leg. Therefore, the Board would
affirm the Referee's order. :

ORDER

The Referee's order, dated September 25, 1979, is
affirmed.

CLAIM NO. 166051 April 7, 1980

WILLIAM L. KELLER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On January 6, 1966, claimant sustained a compensable
injury to his back. After a laminectomy, discectomy and an
attempted fusion, claimant's claim was closed by a Determina=
tion Order, dated May 6, 1968 which granted claimant an
award of compensation.equal to 30% loss of the arm by separa=
tion for unscheduled low back disability. . This Determination
Order was appealed; the Referee granted claimant an additional
award of compensation equal to 30% loss of the arm by separa=
tion for unscheduled low back disability.

In 1976, the claim was reopened and additional surgery
was performed consisting of another laminectomy and discectomy
at a different level, a laminectomy at the same level of the
previous surgery, decompression of nerve roots, removal of
the scar tissue and adhesions and a facet rhizotomy. The
claim was again clesed by a Determination Order which granted
no additional permanent partial disability.




On September 13, 1978, claimant was cxamined by Dr.
Donald Smith for a problem with his loft neck, shouldor and
arm with pain radiating to the elbow. Dr. Smith performed o
myelogram and his final diagnosis was cervical spondviosis
with nerve roolt compression at the C6 and €7 levels and
pseudcarthrosis at the L4 and 15 levels. On December 13,
1578, Dr. Donald Schroeder performed a lumbar fusicn of the
L4=-15 level. This was because the previous fusion at that
level had not been successful. The claim was reopened bv
the emplover in Septenmber 1978. In July 1979, Dr. Schroeder
released claimant for part time lighl duty boginning August
1, 1979. Claimant returned to work on August 1, 1979 and
worked four hours per day. Dr. Schroeder released claimant
‘to work, but te progress slowlv to fnll time work. Claimant

followad the deoctor's advice ~n¢ by October 9, 1979 was

working eight hours per day. L Decenber 1978, Dy, Schroeder
indicated claimant had been working on a full time basis.
Claimant still reported he had scme burning in his back as

well as 1ntermittent cramping in his leg. Dr. Schroeder, in
February 1980, reported that claimant's condition was medically
stationary. He noted that claimant still had persistent
episodes of spasm in his right leqg and persistent long-term
weakness in his right foot. Dr. Schroeder felt that claimant
would have some degree of mild long-term residual disabllity

baecause of this.

On Pebruarv 24, 1980, the carrier requested a determina-—s
tion of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department, on Maxch
26, 1980, recommended that claimant be granted an award
equal to 5% loss of the right leg and additional temporary
total disability compensation from September 18, 1978 through
July 31, 1979, and temporary partial disability compensation
from August 1, 1979 through Cctobher 28, 1979.

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted temporary total disability
compensation from September 18, 1978 through July 31, 1979
and temporary partial disabilitv compznsation f[rom August 1,
1979 through October 28, 1979, less time worked. Claimant
is also granted compensation for 5% loss of the right leg.
These awards are in addition to all previous awards granted
to claimant. The record indicates that most of the award
granted for temporary disability has already been paild.
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WCB CASE NO. 79-1366 April 7, 1980

CHRISTINE NELSON, CLAIMANT

Anson & Creighton, Claimant's Attvs.
SAIF, Legal» Services, Defense Atty.
Request for Review by the SAIF

ISSUE ON REVIEW

The State .Accident Insurance Wund {Tund) sceks Roard
review of the Referee's order which ordered it to reopen
claimant's claim for payment of temporary total disabiliity

‘compensation’ from January 8, 1979 to June 28, 1979, and to

resubmit the matter to the Evaluation BRivision of the Workers!'
Compensaticn Department for a rating of clalmant's permanent
partial disabilitv and awarded claimant's aticrney a ice.

FACTS

Claimant, a 29-year-old psychiatric alde, allecges she
sustained an injury to her neck and back on Aprii 3, 1978
while particivating in a self-defense class. Dr. John
Messer diagnhosed a muscle spasm in claimant's neck.

On April 17, 1978, Dhr. John Stevens reported claimant
injured her neck in a self-defensc class while trylng to
learn how to break away from choke holds. e diagnoscd this
injury as a cervical strain. He felt claimant should partici-
pate in some form of physical therapv and that she could ke
released in a very short time for work. He.felt that claimant
should be engaged in modified work for-6 weeks with no heavy
lifting, no overhead work and no prolonged exertion.

In May 1978, Dr. Darald Bolin, . C., reported he found
claimant had a minor "swelling and loss of flexibility of
the first cervical". e diagnosed cervvical strain resulfing
in suboccipital cephalgiacs  le revorted that claimant had
been injured in April 1978 and in 1909. Claimant had receirvod

71 chiropractic treatments aft-r her 1969 injury. He lndicated
after these injuries a sudden «ifort in lifiting or an lnertia
type jarring oftcn exacerbated the symptoms. He fcli the
incident of April 3, 1978 was such an episode. He feli
claimant could return to regular cwmploayment on June 5, 1978.
Dr. Bolia concluded claimant had a pre-exislting dyskinesia

of the first cervical motor unit that was strained on fpril

3, 1978. He indicated "the predisposition of this condition
was caused by the complication of the pre-existing conditior™.
However, he fell that there was no gquestion that the claimant

had been injured in April causing a rocurrence of her symptoms.
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On September 29, 1978, Dr. Bolin reported thatitlaimant
was complaining of suboccipital cephalgia, minor suboccipital
swelling, and loss of flexibility in the first cerv'ical
seqment. He felt these were an exacerbation of the symptoms
caused by an injury of April 3, 1978 and had been recurring
at the rate of about once every 30 days. He felt there was
no disability and no evidence of any permanent impairment -as
a result of this injury. He did not feel there was any need
to reopen the claim for disability at that time.

A Determination Order, dated October 3G, 1978, awarded
claimant temporary total disability-compensation.

. - On January 24, 1979, br. Bolin reported that claimant

had returned complaining of severe suboccipital cephalgia

and loss of upper cervical flexibility. Ile reported, that
claimant denied any new incidents or injuries and she reported
she was. unable to perform the duties of her regular employment.
Dr. Bolin felt claimant should be placed on total disability
as of January 8, 1979, the date he examined her. Dr. Bolin
referred claimant to Dr. Robert Anderson, an orthopedic

doctor. Claimant was never examined by Dr. Anderson.

On February 1, 1979, the Fund denied claimant's request

- for reopening.

On aApril 13, 1979, Dr. Don Poulson .reported claimant
continued to complain of pain in the posterior portion of
her neck which at times radiated into the right upper extremity.
She described this pain in the.cervical spine as constant
and aggravated by bending or lifting. In his examination he
found that claimant had limitation in the range of motion of
her cervical spine. In his opinion c¢laimant had a chronic
strain and very likely had a degenerative disc which was
slightly bulging, giving pain in the posterior neck and
right extremity at times, depending upon her activity. e
felt claimant should have a myelogram to verify this opinion.
A myelogram was performed on May 9, 1979 and was normal.

On June 28, 1979, Dr. Poulscn reported that he did not.
feel the slight change found in a myelogram which explained
her symptoms, would warrant any further treatment. - He felt
the claimant's claim could remain closed without any increase
in. disability. '
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Dr. Poulson was.dcposcd. ile testified that clalmant
had not told him she had problems before she took the self-
defense course. le said Dr. Lundberqg had done a myelogram

.on May 9, 1979 and had concluded: "There is assymetry of the

nerve roots at the C7-T1 root level, with filling of the
nerve root on the left side and none on the right. However,
there is extradural impression to indicate a herniated disc
fragment". When asked to interpret the myelogram report he
said there might be a very slight bulging on the C7-T1
level, just below the bottom vertebra of the neck. He felt
it "could be" the bulging was very slight and that there: had

‘been no true herniation or fragments out of place. He said
-the claimant told him the first time she hurt her neck was
~during the self-defense course. He felt that her continuing

symptoms were related to that injury based on the history
given by the claimant,

Dr. Darald Bolin was also derosed. He stated that
claimant had given him a history of having intermittent
numbness in herx arms and suboccipital headaches. She related
that she had fallen down some steps just prior to the birth
of her child and that the symptoms came on after that incident.
He reported there was a recurrence of this condition on
March 16, 1977 and again on June 22, 1977. Ile also treated
claimant on April 3, 1978. He stated this was not emergency
treatment, but was given to claimant only because she reclt a
"symptomatic" need for the treatment. He indicated that he
had previously treated claimant for her problems and that
when he treated her on April 3, 1978 he treated the lower
sixth.cervical area which was the same as he had previously
treated.- XN-rays revealed there was a slight kyphosis of
claimant's cervical spine. Dr. Bolin found that she had a
slight postural defect. He felt her suboccipital headaches,
given a history of eight or nine vears duration, was a
chronic problem. On cross-examination, Dr. Bolin opined
that claimanmt had an injury on April 3, 1978 which aggravated
her pre-existing condition.  He indicated that after April
3, 1978 he found the presence of acute inflammatory reaction
which represented a worsening of her conditicn. It was his
opinion that claimant's condition had aggravated. Dr. Bolin
indicated he released claimant for work on dMay 30, 1978.

At the hearing claimant toestified that her previous
treatment for her. neck had becii for the relief of headaches..
She said she did not have actuu: pain in the neck area. She
testified that since her injury in the self-defense course,
she had had pain in the neck itself. She testified she had
swelling at the base of her neck which she had never cxper-
ienced before and her neck was stiff and sore. She indicated
that exertion caused an increase of the pain in her neck.
Claimant stated that after being released for work she
returned to a différent employer, however, hond te ceause this
work because of an increase in the pain in her neck.
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The Referee found, based on all the evidence, that the
denial of the FPund was incorrect. The Referce found that
Dr. Bolin was quite certain that the claim should be reopened
for temporary total disability compensation. Therefore, the
Referec reopened the claim for payment of temporary total
disability compensation from January 8, 1979 until Dr.
Poulson's report of June 28, 1978 which indicated that
claimant was again medically stationary and ordered the
matter be submitted toc the Evaluation Division of the Workers'

.Compensation Department for closure pursuant to ORS 656.268

and awarded claimant's attorney a fee.

 BOARD CN DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's
order.  The Board does not find that the preponderance of the
evidence in this case establishes .that claimant's condition
has worsened since her last arrangement or award of compensa=.
tion. The medical evidence indicates that claimant has a
history of back and neck complaints pre-dating her injury in
April 1978. The Board does not find the medical evidence
indicates that her condition worsened after the claim was

closed in October 1978. Dr. Poulson, in his report of June
28, 1979, indicates that in his opinion thce claim should be
reopened for additional diagnostic purposes. Dr. Poulson,

in April 1979, indicated that there was nothing more he
could offer claimant on a conservative basis, but that she
needed additional diagnostic work. The Board finds this
evidence coupled with reports of Dr. Bolin do not indicate
that claimant's condition has worsened.

ORDER
The Referee's order, dated October 23, 1979, is reversed.

The State Accident Insurance Tund's denial, dated

February 1, 1979, is affirmed.
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CLAIM NO. 2=70-119 April 7, 1980

DWAIN H. OLSEN, CLAIMANT .
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On November 24, 1970, claimant sustained a compensable
injury to his back. His claim was initially closed by a

- Determination Order, dated July 15, 1971, which granted

temporary total disability compensation only. The claim -
subsequently had been reopened and closed resulting in
claimant being granted a total award of 40% unscheduled

,disability for his back injury..

In October 1978, Dr. James Degge reported that claimant
continued to complain of back pain and pain in both legs.
Claimant had a history of having a lumbar fusion because of
his injury in April 1975. Dr. Degge found that claimant had
a pseudoarthrosis at the ‘level which he previously operated
on. He suggestéd that this be repaired. The carrier volun=
tarily reopened this. claim in November 1978. The pseudo=-
arthrosis was repaired on November 7, 1978 by Dr. Degge.

On February 14, 1980, Dr. Degge found claimant's condition
to be stationary. He found that claimant had a solid fusion
of the L4-5, S1 intervals. He opined that the permanent
residuals in this case were in the mid range of mildly
moderate. He released claimant for work on the date of his
examination.

A referral to vocational rehabilitation was made to

assist claimant in finding suitable employment.

On February 28, 1980 the carrier requested a determina=
tion of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department, on March
28, 1980, recommended claimant be granted an award of additional
temporary total disability compensation from November 6,
1978 through February 14, 1980 and no permanent partial
disability in excess of that which he had previously been
granted.

The Beoard concurs in this iccommendation.
ORDER

Claimant is hereby granted temporary. total disability
compensation from November 6, 1978 through February 14,
1980, less time worked. The record indicates that this award
has already been paid to claimant.
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“the claim to i1t for acceptance and payment of compensation

WCB CASE NO. 79-1819 April 7, 1980
STAN OLSON, CLAIMANT .
Vance M, Wolfe, Claimant's Atty.
Lawrence Paulson, Fmployer's Atty.
SAIF, Legal Services, Defense Attv.
Reguest for Review by the SAIF

ISSUE ON REVIEW

The State Accident Insurance Fund (Fund) seeks Board
review of the Referee's order which found that its denial of
claimant's aggravation claim should be set aside and remanded

and awarded claimant's attorney a fee. The Referce afiirmed
Argonaut Insurance Company's denial of claimant's claoim for
a new injury.

FACTS

Claimant, a 20-year-old choker setter for Cree logging
Company, injured his left knee on October 25, 1977 when he
fell. The Fund provided Workers' Compensation insurance for
this emplever. Dr. Herbert 'Spady diagnosed this injury as a
medial-colliateral ligament sprain. Dr. Spady indicated that
claimant had also previously injured his right knee. Because
claimant continued to have difficulty with his left linee,

Dr. Spady, on January 17, 1978, performed an arthroscopy of

the left knee. This revealed no abnormalities except for a .
synovitis of the patellar fat pad. Dr. Spady's diagnosis

was traumatic synovitis.

Claimant had injured his right knee playing football in
high school. ' ’

In April 1978, Dr. Daniel Halferty, medical oxaminer at
the William A. Callahan Center, reported thait based on this
examinaticon claimant should not return to His previous job
or any job involving "climbing slopes, etc." He felt the

claimant would have a fairly « =1 recovery of normal function
in the knees if he could walk on smooth surfaces, was not
reguired to maintain a position ¢f squatting, or did not

have to climb and descend stairs and ladders repetitively.

Dr. Spady, on June 6, 1978, opined that claimant's
condition was stationary and that vocational rehabilitation

should be considered.

_ A Determination Order, dated June.l9, 1978, awarded

claimant temporary total disability compensaticn and compensa-

tion equal to 5% loss of his left leg. A Stipulation, dated @
November 9, 1978, increased this award an additional 15%. .
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On August 14, 1978,. claimant bogan cmployment with
Microflect Company. lic obtained this emplovment with the
assistance of the TField Services Division ol the Workers'
Compensation Department. - This cmplover's workers' compensa-
tion coverage was provided by Argonaut'Insurance Company.

. OCn January 4, 1979, claimant fell from a ladder sustain-
ing a twisting injury to his left knee. Claimant tescified
that while descending a ladder, his left leg "gave out"”. e
then caught his foot in the ladder and slivped and fell.

Dr. Spady reported the same day that he felt claimant had a
simple sprain of the knee and that claimant's symptoms would
subside rather quickly. Claimant's supervisor reported

‘claimant had caught his foot on z ladder while ‘descending

it, injuring his knee.

On January 31, 1979, Argonaut Insurance Company donled
claimant's claim. "The basis of this denial was that claimant's
present medical condition was due to a prior injury.

Dr. Spady, 1in.February 1979, indicated that claimant
had sustained a "new injury" on January 4, 1979. He reported
that claimant's knee condition had not changed since the
original closurc of his.claim excopt for this new injury and
that the Fund could continue to assume that claimant's
condition was stationary as far as its clarm was concerned.
Dr. Spady felt since claimant's injury occurred for a company
covered by Argonaut Insurance, ne didn't feel "this injury
is of particular concern” to the Fund.

On Februavy 16, 1979, the Fund denicd claimani's agurava-
tion claim. T%he basis of its denial was ithe fact that
claimant's condition was related to a new injury.

On March 7, 1979, the Wor. rs' dompensation Doeparkment
issued an order designating pay.ing agent pursuant to ORS _
656.307 which ordered Argonaut insurance Company to imrediately
commence payment of benefits due to claimant until such time
as a responsible party had been determined by llearing Order.

In his deposition, claimant testificd that on Jonuvary
4, 1979, he had gone up the moveable stairs, obtainced three
or four couplings and turned to go down the-stalvs. dle
indicated he had taken about two to three steps and hils hecl
caught a little "but il my le¢ wouldn't have give out hecause
of my weight on it and it gave ocutbt and T fell". laimant
denied having any prior incidences whaere his lceyg had giver
cut.
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Dr. Spady's deposition was also taken. Dr. éHpacy
stated that he had been told that claimant had fallél from a
ladder, twisting his‘knec. He sald ho based his opinion ' @
that this was a new injury on the history of the injury and
the paln in the knee. He was unable to sitate Lthat clalmant 5
prior injury to the left knee caused him to fall on January
4, 1979. Dr. Spady indicated that he had not seen claimant
from June 1978 until the day of January 4, 1979 injury. He
assumed because of this claimant's knee had been 1n pretty
good shape. lie stated there was no history of any previous
difficulty with the knee giving way. It was his opinion
that the 1njury claimant suffered with Cree Logging Company
did not increase the likelihood of his knee alving way.

The Referee found that clalmant's claim for his January t
4, 1979 disabling leg condition was compensable as an agygrava-
tion claim. The Referee based his opinion on the fact that
claimant testified that his left leg gave ocut prior to the
time that he caught his . foot on the rung of the 1addcr and
the claimant's opinion that except for his leq glVan out he
would not have falien. The Referee did not give Dr. Spady's
opinion much welght because he felt it was based on an
inadequate history of the January 4, 1979 incident. The
Referee, based on all the evidence, was unable to say that
claimant's work with Microflect was a material factor in his

January 1979 disabling leq condition. Therefore, the Ref@ree
allowed the claim as an aggravation claim and awarded claim-
ant's attorney a fee. : , @

BOARD ON DE NOVO REVIEY

The Board, after de nove review, reverses the Referee's \

oréer. The Beoard finds that the propondcranco of the evidence
establishes that claimanit’'s Ffall from the ladder while
employed by Microflect was the result of him having caughf

his foot on the ladder and not because of . the original knee
1njury The original report prepared by claimant's supcrvisor
indicates that claimant had told the supervisor that he had
caught his foot on the ladder and fallen. Claimant,,in his

depositicn, also testified that he caught his foot a little
and then that the leqg gave out because he had put WEIght on
it causing him to fall. Dr. ady indicated that between
June 1978 and January 1979 he jolL claimant's knee was
fairly good, but that claimant did not have a perfectly
‘normal knee and had repeated incidences and opportunities
for his knee to give way. However, claimant testified that
his knee had never given way before. Dr. Spady stated that
since the knee had not given way before there was no medical
reason for it to give way on January 4, 1979. He was unable
to say that the original injury caused the injury of .January
4, 1979. It was his opilnion that claimant's original injury
in October 1977 was not the type that would give an increased
likelihood of the knee giving way. Therefore, the Board
concludes, based on all the evidence in the file, clalmant's @
claim for a disabling.leg condition resulting from a fall on
January 4, 1979 is compensable as a new injury. -
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ORDER

The Referce's order, dated October 30, 1879, is reversed.

It is hereby ordered that the denial of claimant's
aggravation claim issued by the .State Accident Insurance
Fund on February 16, 1979 1is affirmed.

The denial of claimant’s claim for a new injury issued
by Argonaut Insurance Company on January 31, 1979 is set
aside and claimant's claim is remanded to it for acceptance
and payment of compensation as providcd by the Workers'
‘Compensation Law until the claim is closed pursuant to ORS )
-656.268,

Further, Argonaut Insurance Company 1is ordered to
reimburse the State Accident Insurance Fund for payments it
has made in compliance with the Referce's order.

CLAIM NO. C 295452 April 7, 1980

DARRELL C. THOMPSON, CLAIMANT
Malagon & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motlon Order

On March 23, 1971, claimant sustained an injury to both
of his feet and his back. The claim was initially closed by
a Determination Order, dated October 13, 1972, which awarded
"~ claimant permanent partial disability for 20% loss of the
right foot egual to 27° and 40% loss of the left foot equal
to 54° as well as a period of temporary total disability
‘compensation. This claim was subsequently reopened and
closed resulting in claimant being granted a total award of
compensation equal to 54° fr 40% loss function of the right
foot, 108° for 80% loss of function of the left foot and
.compensation equal to 32° for 10% unscheduled disability for
his low back injury. O

-29-




In June 1978, Dr. Robert Moseley reported that claimant
complained of constant pain in both heels and pain in the
low back. The diagnosis was severe post-traumatic osteoarthri-
tis of the left sub-talor joint, chronic lumbar strain, due
to abnormal gait and minimal osteocarthritis, and decreascd
range of moticon in the left ankle probably due to chronic
soft tissue scarring. He recommended that claimant continue
using a cane and that eventually a triple arthrodesis might
be necessary on the left foot. He noted that claimant's
symptoms and the results of the examination were not entirely -
consistent. Dr. Moseley felt it was very difficult to state
how much of claimant's back pain was organic 'in nature as a
result of the limp and how much was ecmotional.  He felt
‘claimant was certainly disabled from any type of work requir--
ing standing or ambulation because of the.arthritis of the
left foot and he felt this would not be significantly changed
by a triple arthrodesis.

In November 1979, Dr. Arthur Fckhardt reported claimant
appeared to be - having increasing difficulty with his low
back in the Fform of chronic myofascitis and limitation of
back motion. He felt claimant's overall functional capacity

was markedly decreased because . { his back disability and
because of pain in his heels. @ reported that after compar-
ing the findings of his physical examination with these
reported by the Orthopaedic Consultants in December 1977, he
did not find much difference in the objective findings and
measurements. X-rays, when compared with x-rays taken
earlier, revealed no significant differences. He noted
claimant's history, however, suggested that he did, at the,
present time, have increasing low back difficulty which was
severe enough at the present time to make it very unlikely
that claimant could be gainfully employed con51der1nq also
the chronic dlsablllty cf his heels.

On February 28, 1980, the Orthopaedic Consultants
indicated it was their opinion that claimant's condition was
stationary and he would not benefit from any further treatment.
They felt claimant definitely could not return to his former
occupation with or without limitations. However, they felt
that he would be able to do some type of sedentary work if
such were made available. After noting the previous awards
for loss of function of the right foot and loss of function
of the left foot and unscheduled disability award for the
low back injury, they felt that the low back injurxry should
be increased to 20% loss of function in the low back. This
-is made on the assumption that the low back condltion had
been accepted as part of +the injuries sustained in March
1971.
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On March 24, 1980, the State Accident Insurance Fund
forwarded copies of the medical reports to the Board. The
Fund indicated- it opposed reopening the claim as the recent
medical reports indicated there was no worsening of the
condition at this time. ‘They would not oppose an order
increasing the amount of disability in regard to claimant's
low back injury. ‘

The Board, after thdroughly reviewing all the evidence,
concludes that reopening of the claim under its own motion
jurisdiction for the injury to either foot is not justified. -

-However, based on the evidence submitted, the Board concludes
- that claimant is entitled to an increased award of compensa=
‘.tion for his low back disabiliity. Therefore, the Board

would grant claimant an award of compensation .equal to 80°
for 25% unscheduled disability for his low back 1injury.
This is in lieu of all previous awards for unscheduled
disability for this condition. Claimant's attorney is -
entitled to an attorney's fee equal to 25% of the increased
compensation granted by this order, payable out of said
compensation as paid, not to exceed $3,000.

IT IS SO ORDERED.

-CLAIM NO. Z7C213127 April 7, 1980

CAROLYN I. TURAN, CLAIMANT

Emmons, Kvle, Kropp & Kryger,
Claimant's Attys.

SAIF, Legal Services, Defense Attv.

Own Motion Order

On November 13, 1979, claimant, by and through her
attorney, requested the Board exercise its own moticon jurig=
diction and reopen her claim for her October 24, 1969 injury.
Attached to this request were several medical reports.

In August 1979, Dr. Chen Tsai found claimant was "Status
post lumbar diskectomy presumably at L4-5 of April, 1973;
status post L4-5, L5-51 interbody fusions of January, 1974
and status post C4-51 fusion [sic¢] of Marech, 1978". - Claimant
reported since October 1969, she had been experiencing neck
and right arm pain. :
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On October 9, 1979, the Orthopaedic Consultants reported

claimant's condition was not medically stationary. ‘‘hey
felt claimant needed a vasculdr surgery consultation to
determine if she had a thoracic cutlet syndrome. ‘They

indicated that if claimant had a thoracic outlet syndrome it
would be.difficult for them to relate it to her October 1969
injury. : '

Claimant was hospitalized in January 1980 for recurrent
back 'pain and a "thoracic outlet syndrome?". Dr. Nelson
opined claimant should be referred to the Pain Clinic. Dr.
Nelson opined claimant's back complaints were related to her
.. industrial injury of "10/24/79 f{sicl".

In February 1980, Dr. Nelson indicated claimant had
undergone three back surgeries, but still had back pain. He
felt nothing further could be done with medicine, pHysical
therapy or surgery and suggested claimant be referred to the
Pain Clinic. ’

The State Accident Insurance FPund, on March 13, 1980,
advised .the Board "responsibility for the thoracic outlet
syndrome continues to be opposed". Further, it felt any.
action on c¢laimant’s own motion request should be held in
abeyance until claimant was again examined by the Orthopaedic
Consultants.

The Board, after reviewing all the evidence in this .
case, finds claimant's claim should be reopened 1f and when
claimant is-admitted to the.Pain Clinic for care and treatment
until closed under ORS 656.278. Further, the Board finds
claimant's thoracic outlet syndrome is related to her October
24, 1969 injury and its sequalae and remands 1t to the State
Accident Insurance Fund for acceptance and payment of benefits
under the Workers' Compensation Law until closed under ORS
656.278. -

ORDER

. Claimant's claim for an injury sustained on October Zz4,
1969 shall be reopened if and when claimant is admitted to
the Pain Clinic for care and treatment until closed under
ORS 656.278. Claimant's thoracic outlet syndrome is found
to be related to her 1969 injury and is remanded to the Fund
for acceptance and nayment of compensation due claimant until
closed under ORS 656.274.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum egual to $100 for prevalling on the
thoracic outlet syndrome condition. Claimant's:attorney is
entitled to 25% of any compensation granted to claimant as
a result of this order, payable out of said compensation as
paid, not to exceed $3,000.
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- WCB CASE NO. 78-7286 April 7, 1980
WCB CASE NO. 79-3073

DAVID E. WfLLIAMS, CLAIMANT
Carl M, butli, Claimant's Atty.
William W. Holmes, Defense Atty.
Request for Review by Emplover

- ISSUE ON REVIEW

. The employer seeks Board review of the Referee's order
which reversed its denial of claimant's claim, dated March

©20, 1979; ordered claimant be granted an additional 64° for
"20% unscheduled disability for his low back injury; and

awarded an attorney's fee to claimant's attorney.

FACTS

Claimant has allcgedly suffered three injuries. Claimant,
a 32-year-old farm hand, sustained a compensable:injury to
his back on September 21, 1977 when while pulling an irriga=
tion dam out of ‘an irrigation canal, he slipped and injured
his back. This injury was diagnosed as an acute low back
strain. A Determination Order, dalted December 6, 1977,
awarded claimant temporary total disability compensation.

On January 9, 1978, claimant was 1lifting hay bales and
injured his back. He was working for the same employer. On
January 16, 1978, Dr. Ray Miller, after a myelogram had
revealed a defect at the L5-S1 level on the: left, performed
a partial laminectomy with removal of an extruded disc.

Dr. Denison Thomas, on January 27, 1978, opined claimant's
injury in January 1978 was an exacerbation of his injury on

September 21, 1977.

Dr. Miller released claimant for regular work on April
15, 1978. ©On May 30, 1978, Dr. Miller opined claimant’'s
condition was medically stationary and he should have no
permanent impairment.

A Determination Order, dated August 14, 1978, awarded
claimant additional temporary !~tal disability compensation
and compensation egual to 16° fur 5% unscheduled disability
for his low back injury. :

On January 6, 1979, claimant alleges he injured his
back while driving a tractor; he had muscle spasms in his
back and drove the tractor into an irrigation canal. Dr.
Thomas diagnosed this injury as a lumbar strain.
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In February 1979, Dr. Miller roported clailmant had been
hospitalized because of muscle spasms, pain in. his back, and
bilateral buttock pain. On March 6, 1979, another myelogram
revealed very minimal findings at the L5-S51 level on the
left side.

On March 20, 1979, the employer's insurer denied claim-
ant's claim for the alleged injury on January 6, 1979.

On March 21, 1979, Dr. Miller reported clalmant's
complaint of left leg paln had completely disappeared.
Claimant continued to complain of low back pain Dr. Miller
indicated claimant was walking 2-3 miles per day and d01ng

- exercises to strengthen his back and abdominal muscles.

At the hearing, claimant testified he was currently
working as a timber faller. Claimant said he does a lot of
work on his knees to cut as close to the ground as possible.
He indicates he cannot bend over répctitively because of
pain in his back. <Claimant testified he occasionally lays
down to relieve his hack pain. The back pain is increased
with bending, lifting, stooping, and riding in a car for
prolonged periods of time. He has restricted his social and
sports activities. Claimant said he was not using any pailn
medication. He has an llth grade education and has obtained
a GED. Previously, he worked on ranches and in the woods.

The Referee set aside the denial of March 20, 1979 and
remanded the claim to the employer for acceptance and payment
of benefits to which claimant is entitled. The Referee
awarded claimant's attorney a fee of $950 for overcoming the
denial. Further, the Referee granted claimant an additionatl
award of compensation equal to 64° for 20% unscheduled
disability for his low back and awarded claimant's attorney
a fee payable-out of the increased compensation.

BOARD ON DL NOVO REVIEW

The Board, after de novo review, modifies the Roferee's
order. The Board affirms the Referece setting aside of the
March 20, 1979 denial and the award of attorney's fee for
overcoming the denial.

The Board does not concur with the Referee's awarding
of additional compensation for unscheduled disability. The
preponderance of the medical and other evidence does not
establish that claimant sustained such a large loss of wage
earning capacity. -Granted claimant had back surgery and
continues to have low back pain. However, claimant now is
employed as a timber faller. This 1s strenuous physical
work. Considering this along with claimant's age, education
and other relevant factors, the Board finds claimant is
entitled to an award of compensation equal to 48° for 15%
unscheduled disability for his low back injury. This is in

lieu of all previous awards for unscheduled disability.
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ORDER

The Referee's order, dated September 19, 1979, is
modified.

Claimant is hereby granted an award of compensation
equal tc 48° for 15% unscheduled disability for his low back
injury: This is in lieu of all previous awards for unsched=
uled disability. The remainder of the Referee's order 1is
affirmed, ’

WCB CASE NO. 79-4571 April 7, 1980

ROBERT YATES, CLAIMANT
AAIF, ‘Legal Services, Defense Atty.
Motlon & Order To Dismiss

Appellant, Industrlal Indemnlty, move to dismiss .the
present request for review in the above matter.

IT IS SO ORCERED this 7th day of April, 1980.

.WCB CASE NO. 79~4390 April 8, 1980

TONY ALFANO, CLAIMANT

Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Claimant's Attys.

Schwahe, Williamson, Wyatt, Moore
& Roberts, Defense Attys.

Reguest for Review by.Emplover

Cross-appeal by Clalmant

ISSUE ON REVIEW

The employer and claimant seek Board review of the
Referec's order which: (1) awarded claimant compensation
equal to 32° for 10% unscheduled disability, (2) awarled
claimant's attorney a fee, and {3) ordered that the emplover

could credit payments for temporary total disability compensa-

tion paid after March 5, 1979 against the permanent partial
disability award. The employer contends it should bLe given
credit for temporary total disability compenséa.cion pald from
November 27, 1978 through March 5, 1979. -
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Claimant contends this award of temporary total disabil-~

ity compensation granted by the Determination Order, dated ‘ib
April 2, 1979, was correct and he is entitled to an additional
award of unscheduled disability. Further, claimant contends

the Referee erred in not admitting proposed supplemental
exhibits A and B. ! :

TACTS'

Claimant, a 25~-year-old machine operator, on May 15,
1978, suffered a compensable injury to his back while pulling
on a 500-pound steel plate. X-rays were normal. Dr. G. . ,
McGowan diagnosed this injury as an acute’ low back strain. .
‘Cn May 30,.1978, claimant was released for regular work. ¥
Claimant returned to work and worked two days before he had '
to stop becausc of back pain.

‘ In June 1978, Dr. Paul Bi . lock reported claimant had
tried a second time to return o work, but was unable to do
s0. X=-rays revealed minimal scoliosis and a defect at the

51 level. Dr. Blaylock felt claiment had suffered a mederate
to severc myofascial injury and would benefit {rom conserva-
tive therapy. - e did not feel claimant would suffer any

permanent residuals. Claimant was hospitalized from June’
27, 1978 to July 3, 1978 for conservative back care. Upon
his dischargye claimant was fitted with a back brace. o i

In August 1978, Dr. Blayleck reported claimant continued
to have back and leqg symptoms. He felt claimant had a
moderate to severe mechanical back problem which was improving.
He released claimant ecffective August 21, 1978 for modified
work, not to inciude heavy lifting, "chronic" bending or
stooping. Dr. Blaylock had indicated in Julv 1978 he felt
claimant would be unable to return to his previous work of
pulling heavy plates. Dr. Blaylock, in late August 1978,
reported claimant had been unable to return to full time
work and was having recurrent hip, leq, and back problems.
He referred claimant to Dr. Calvin Kiest.

On September 6, 1978, Dr. Kicst examined claimant and
felt claimant. should have a myelogram. This was donc on
September 19, 1978 and no defects weee found.

Also, in September 1978, Dr. F. P. Hash o¢opined claimant
.should not return to his previous employment. He felt it
was not in claimant's best interest to return to a heavy
labor type of employment. Dy. Nash [elit claimant should be
refervred for on-the-job training and vocational rehabilitation.
On November 27, 1978, Dr. Nash reported claimant continued
to have low back and left hip rain. He noted positive
neurclogical findings. Dr. Nash opined claimant's condition
was medically stationary althcugh not vocationally stationary-.
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Claimant attended the William Callahan Center [rom
February 12, 1979 through March 5, 1979. Dr. Walter Kohlheir,
a medical examiner, felt claimant had the residual of an
acute ‘sprain of the lumbar spine and possibly a "herniated

- fat pad of the lumbar fascia at the level of L3 on the

left". He did not feel claimant would be able to do work as
heavy as he had done proviously. It was his opinion claimant
had reached a maximum degree of improvement. Dr, Louls Loeb,
a psychologist, reported claimant had a high school education.

Claimant reported he had worke< in ship repair, in truck
‘driving, in bartending and in i.anaging restaurants. Claimant.

“indicated he disliked this employer and would not return to
"work there. Dr. Loeb classified c¢laimant as a "functional

nonreader". Dr. Loeb felt claimant at that time was moderately
severely enoticnally disturbed and was a poor candidate for
return to gainful employment.

A Determination Crder, dated nApril 2, 1979, awarded
claimant temporary total disability compensation from May
15, 1978 through March 5, 1979.

Claimant indicated to Tield Services Division representas=
tive he had applied with the U.S. Post Office and City DRark
Department for jobs. He also cxpressed interest in light
truck driving. The Field Services Division found claimant
was not vocationally handicapped.

In May 1979, Dr. Nash reported claimant continued to
have low back pain which radiated into the left leg. e
felt claimant needed vocational rehabilitation. He did not
release claimant to his previous level of employment.

On June 22, 1979, Dr. Theodore Pasguesi reported claimant
complained of daily low back pain made worse by bending, '
stooping, or attempting to lift. The diagnosis made by Dr.
Pasquesi was clhironic lumbar instability. He fclt claimant's
condition was stationary and claimant could work in a predomi=:
nantly sedentary ijob which did not require repctitive bending,
stooping and twisting. Dr. Pasquesi opined claimant had 1C%
impairment based on .chronic pain.

Claimant testified at the hearing he continues to have
low back and left leg pain. This pain is made worse by
lifting, standing or bending. Claimant said he has limitea
his activities. Claimant indicated he participated in an
employer. program for injured workers fcor half of a day, but
was dissatisfied with this program and quit it. Also,
claimant testified he voluntarily left the Callahan Center
because he felt he was not benefiting from the treatment.
Claimant stated he has placed several applications with
different employers, but has not been hired.
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The Referee, based on al® "he cvidence, found: (1) -
-claimant was entitled to an aw.rd of compensation equal tor
32° for 10% unscheduled disability for his back injury; (2}
awarded claimant's attorney a fec out of this increased
compensation; and (3) allowed the employer to credit payments
made for temporary total disability paid after #March 5, 1979
against the permanent partial disability award grantcd by
the Reieree's order.

On September 25, 1979, the licarings Division réceived a
motion requesting reconsideration from the employecr. Claimant

also filed a motion for reconsideration and reguested supplemen-

tal exhibits be admitted. The Referee denied all the motions.

'BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Releree's
order. The Board finds the Referee correctly denied the
claimant's reguest to have additional exhibits admitted in
the record. : :

The Board finds the employer is entitled to credit
pavments made after November 27, 1973 through February 11,
1979 against any award of compensation for permanent vartial
disability compensation. Claimant's condition was found to -
be medically stationary on November 27, 1978 by Dr. Nash.
Claimant has been overpaid temporary total disability compen-

sation and the employer is entitled to offset such overpayment

against an award of permanent partial disability compensation.
However, claimant is entitled to temporary total disability
compensation for the period of [February 12, 1979 through

March 5, 1979 because of his enrcllment at the Callahan
Center for treatment and evaluation.

Regarding the issue of extent of disability, the Board
finds claimant is entitled to an additional award of compensa-
tion for permanent partial disability. Claimant 1s barred
from returning to his previous occupation or simiiar work.

He has some continuing difficulty with his low back and left

leg. Dr. Pasquesi opined claimant could perform work of a
sedentary nature which did not requive repetitive bending,
stooping and twisting. e fellt claimant had a 10% impairment.

Claimant 1is 26 years old and has a high school education,

but has a reading deficiency. He has a varied work history.
The RBoard finds based on all the evidence 'c¢laimant is entitled
to an award of compensation ecqual to 64° for 20% unscheduled
disability for his low back injury. This 1is in lieu of all
previous awards claimant has been granted for this injury.

ORDER

The ieferee's orders, datced September 19, 1979, and
dated October 31, 1979, are modified.
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Claimant  is hereny granted an award of compensation
equal to 64° for 20U unscheduled disabllity. This iz in
lieu of any previous awards ol unschedulad disabliity for
this injury. ' .

The employer is allowéd to credit such sums of temporary -
total disability compensation it paid from dovembex 27, 1978
through February 11, 1979 against the peraanent partial
disability awarded. '

Claimant is granted compensation lor tomvorary total
disability compensation Ffrom Pebruary 12, 1979 through March
5, 1979. ' '

Claimant's attorney 1s hereby aranted as a reasonable
attorney's fee for his services at Board veview a sui equal
to 25% of the increased compensition granted by this order,
pavable out of said compensation as paid, not to eucood
$3,000. |

The remalnder of the Referec's ordoers are affirmoed.

WCB CASE NO. 79-5065 April 8, 1980

DAVID ALRICK, CLAIMANT

Gary D. Allen, Claimant's Attv.
SAIF, Legal Services, Defense Attv.
Request for Review by the SAIF

IS5U0E ON REVIEW

The State Ac¢ident Insurance Fund (Fund) seeks Board
review of the Referee's order which set aside its denial of
claimant's claim for a cervical condition and ordered il
accepted as being related to his industrial accident of May
24, 1979, and awarded clalmant's attorney a feoe of $1,000.
The Fund contends that the Referece disregarded the preponder-
ance of the medical evidence in favor of the lay testimony
in holding the alleged neck problems were compensable. Tt
further contends that the award of attorney fecs in the
amount of $1,000 in this case was c¢xcessive.

FACTS

Claimant, a 28-vear-old group life coordinator at -
MacLaraon School, sustained an injury to his left eve and
aliegedly to his neck on June 27, 1978 when .he was struck in,
the side of the face by a soccer ball while participating in
a student activity. Dr. Sanford diagnosed this injury as a
corneal abrasion., - T e ' .
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:
in the neck. BDr. Kellevw found 1t inteoreslting tha
had previously had x-vays of the coervical spine in ,
1976 and 1977. e found it somewhalt difficulit to undorstand
why cervical x-rays were not taken shortly afber clailmant's
injurv in June 1977 considerineg claimont's history of an
injury at that time. dlalmant velated thoab he had advised

Di. Schridt of a new injury when ho First saw hin on Jane

29, 1978. Tb was Dr. Kelley's opinlion that clalmant did nou
require continuved chirvopractic vreatment ov medical breatment
for the alleged injuries to the spinal scaments.  Claimant
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T

injury in 19730 Based upon subjecitive and objective QC“O"F
in this case, the history given by clalmant, axaminacion of
and consultation with clalmant, Dr. Kelley felg claimant's
current treatmeni for cervical and upper mid thoracic com-
plaints was related to the pre-existing condiition and not
related to the allaged injury of June 27, 1978. )

Also, on May 3, 1979, Dr. . Glenn Snodorass, o nQurolo—'
gist, reported he found negative physical findings referrable
to the neck and cervical nerves. Ho noted that x-rays and
claimant's folder suggested to him that claimant had received
treatment for his neck in 1975, 1976 and 1977. He suspected
that claimant's symptoms since his injury of 1978 waroe

simply more of the sawme. Further, Dr. Znodgrass strongly
suspaected that increased neck symptomns were due o tha
increased "fiddling around" of clalinant's neck more than any
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injury to his-neck. ¥ Dr. Snodur-ss did not feel thakt claimant
would delay in filing a‘ ‘claim, Lecause claimant had a history
of increased neckisymptoms follow1ng his industrial injury

in June 1978 and ‘demonstrated concern about his Dody There-
fore, he was rather doubtful about any actual neck injury -
relating to the event described in June 1978. TFinally, Dr.
Snodgrass opined that if claimant did, indeed, sustain a

neck injury, he found noc evidence of any persistent problem
or continuing impairment and would consider claimant's
condition medically stationary.

On May 24, 1979, the FPund denied claimant's claim.

At tHe hearing, claimant tOSLJrlLd that he advised Dr.
Schmldt within two to three days after the incident of an
injury to his neck. However, Dr. Schmidt continued to bill
‘the carrier for the 1973 injury. He stated that prioxr to
January 2, 1979, Dr. Schmidt had always treated his low back
and worked his way up to the neck. Ilie said in January 1%79,
however, the doctor reversed the order of the treatment.
After Dr. Schmidt began treating the neck, claimant testified
he was treated as often as once a weck but shortly before
the accident the treatments were not so frequent.

Claimant's wife testified that claimant's neck problems
came on gradually. She indicated that they began when
claimant had been jogging and riding his motorzycle. Later
in her testimony she stated the neck problem came on in a
matter of weeks after the accident.

Mr. Leroy LaCoss, a co-worker, testified that claimant
had never complained of any problems with his neck before
the incident in June 1978. He stated that he had seen the
accident. He said claimant was struck on the side of the
head with a ball and he saw claimant's head jerk back to the
right. : ' :

The Referee, after reviewing all of the evidence, found
no evidence of the existence of a "pre-existing condition”.
The Referee found there was no evidence that claimant had
prior treatment to his cervical spine in relation to a
lumbar spine problem, but such treatment was merely consistent
with chiropractic care in treating the whole spine in order
to solve poor body dynamics in one limited location. There=
fore, the Referece dismissed Dr. Kelley's opinion that-claimant's
current problems were related to a pre-existing probliom.
Further, the Referee discounted Dr. Snodgrass' opinion
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because he based it upon a resolution of questions of credi-
bility and the mechanics of tli happening of the accident : O
rather than purely on the basis of medical judgment. The
Referee found that claimant and his witnesses were credible.
The Referee concluded claimant had proved by a preponderance
of the evidence that he sustained an injury to the cervical
spine 1in the accident of June 27, 1978. ‘Therefore, the
Referee set aside the denial issued by the State Accident
Insurance I'und and remanded the claim to it for acceptance
and payment cf compensation of benefits. He also awarded
claimant's attorney a fee in the sum of $1,000.
7 ) (%] .
BOARD ON DE NOVG REVIEW ‘ ) n

The Board, after de novo reviow, reverscs the Referce's
order. The Board finds there is insufficient evidence that
claimant sustained any injury whatsoever to his neck as the
result of the injury to his eye on June 27, 1978. Dr.
Kelley opined that the treatment claimant was currently
receiving to the cervical and upper and mid thoracic regions
was related to a pre-existing condition and was not related
to an occupatiocnal injury as alleged by claimant. Dr.
Snodgrass opined that claimant's increcased neck symptoms
were more likely related to increased chiropractic manipula-
tions of his neck than to any injury. Dr. Snodgrass opined
that claimant had not sustained any actual neck injury .in
June 1978. . : '

The facts of this case present a complicated medical
question which requires claimant to present expert medical
testimony to prove his contentions. The preponderance of the
maedical testimony in his case does not support claimant's
contentions. Even if claimant had a pre-existing condition,
the evidence does not establish that his work activity or
conditions caused a worsening of his underlying disease
resulting in an increase in his pain to the extent that it
produced even a temporary disability or required medical
services. Therefore, the Board finds that claimant has not
proved by a preéponderance of the medical evidence that he
sustained any compensable injury to his cervical spine on
June 27, 1978. Theérelfore, the Board reverses the Referee's
order in its entirety. ' ' .

ORDER L - . 5

The ' Referee's order, dated Deccmber 3, 1979, is reverseaed
in its entirety. -

The State Accident Insurance Fund's denial, dated Hay .
24, 1979, is ordered reinstated and affirmed.
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SAIF CLAIM NO: HC 332331 April 8, 1980

WILLIAM BRADY, CLAIMANT

SAIF, Legal Services, Defense Atty.

. QOwn Motion Determination

-~ On December 10, 19370, claimant injurad his rvight knee.
This claim was treated as a medical onlv. He reinjured this
knee on QOctober 14, 1971. :

Dr. Robert McKillop reported in April 1972 that claimant had
“laxity of the medial joint capsule. He feli claimant's condi-

tion was stationary and that claimant had minimal damage to the

medial meniscus. He did neot feel surcery was needed. He felt

claimant had a mild degree of permanent partial disabilitwv.
The claim was closed by a Determination Ovder, dated May 16,
1972, which granted claimant an award of jcompensation egual to
10% loss of the right leg. Claimant's aggravation righits have
expired. '

Dr. Sirounian, in April 1975, examined claimant and f£ounad
a posterior medical capsular and madial collateral ligament
laxity of a mild to moderate degrec. Claimant adviscd Dr.
Sirounian that he wished to defer suraery even thouqgh Dr.
Sircounian explained the possibility of traumatic arthritis
occurring if he did nct have the surgery.

On February 22, 1978, cleimant was hospltalized by Dr.
G. P. Adlhoch! C(laimant complained of his knee "giving onut"
at times. Dr. Adlhoch diagnosea a prohable internal derangoe-
ment of the right knee; possible anterior cruciate -ligament,
lateral meniscus tear. In Septenber 1978, claimant was re-
hospitaiized and underwent an arthroscope and arvthrotomy of

the right knee, with excision of the lateral meniscus and the stump

of the anterior cruciate ligament. Dy. aAdlhoch diagnosed that
claimant also had chondromalacia of the right patella. Dr.
Adlhoch attributed the torn lateral meniscus with chondroma-
lacia of the patella, partial avulsion of . the ridht anterior
cruciate ligament and early degenerative arthritis < the
knee, and the need for surgery all to claimant's 1971 injury.

On July 11, 1979, the Boord, under its own motion Jjuris-—
diction, ordered the reopening of claimant's claim as of
September 15, 1978 until it was closed pursuant to the
provisions of ORS 656.278.

w
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Dy, Jdohn llavhurst, in Fehruarv 168d, ronorted bthat
claimant had boen doing "reasonably” well since the surgery.
Clalmant advisced Di. Hmvhu1st _naL he wore o Lencr—-hill
brace whenever he particilipated in athlatics. Jlalmant noted
that he had had some pupylng with flexion aextension o) the
lateral- side of the knee, but no feullng ol instability.
X-rays revealed some loss of joint space modially with some
lipping and irregulavities of thoe patollar articulay surface.
There were also some degencerative choncges. Do, Hayvhuarst
felt that claimant had some varus and valgus Instability with
incompetence of the anterior cruclieto.  Je advised clalmant
to continue to use the brace while participating 1n sworts.

] On February 18, 1980, the Pund regquested a determination
of claimant's current disability. ‘The Dvaluation NDivision

of the VWorkers' Compensation Department, on March 28,

1980, recommended tinat the clalimant be aranted an additional
awvard of temporary total disability compensation from Zep-
tember 15, 1978 tnhrough October 12, 1975, ond an additional

award of compeasatlion egual bto 109 permanent partial disabil-

\

ity for the right leg {kneej. ‘The Doovd concurs wilh thig
reconrmendation. :

ORDER

Claimant 1s herebv granted compensation for temporary
total disability compensation from September 15,

October 12, 1978, less time worked, and an award of compen-
satlion egual to 10% permanent partial disabilitvy for injury
to the right leg. These awards are in addition to any pre-
vious awards claimant has been ¢granteda. The record indicntes
that -the award for temporary btetal disabllity compensation
has already been paid to claimant.

+

CLAIM NO. GB 66126 April 8, 1980

BARBARA J. FOSS5, CLAIMANT
John M. Parkhurst, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On June 22, 1964 claimant sustained an injury <o her
low back. A Determination Ordernr, dated November 24, 1964,
1n1t1a11y closed claimant's clalm. Her agaravablion rights
have expired.
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On September 22, 1977, Dr. Howard Cherry requested that
claimant's c¢laim be reopened, He indicated that he had
performed surgery on claimant in 1967 for her back condition.
He indicated after this surgery she had responded fairly
well and worked until June 1, 1976. In January 1978, Dr.
Cherry indicated that. claimant had pain in both legs, pain
in her entire back, and bad headaches. He noted that claimant's
history did not include any new injuries. Claimant was
hospitalized in late January 1978 and underwent a myelogram
which revealed slight assymetry at the L5-S51 nerve roots.

In Apfil 1978,'Dr. Edward Colbach, a psychiatrist, .

*

reported he was 1mpressed by the obvious secondary gain in
‘claimant's illness. He felt that her back problems provided

her with a mechanism whereby she can give in to her dependercy
needs and not feal guilty about this. He felt her back
problems gave her a "honorable disability”.

Also, in April 1878, the Orthopaedic Consultants diagnosed
residuals secondary to a lumbar laminectowmy, complaints of
chronic lumbar pain and no objective rnecurological dericits
and marked functional overlay. They opined claimant’'s

‘condition was stationary. They thought claimant could return

to the same occupation with linitations or some other occupa=
tion. In their opinion the previous award of permanent
partial disability of 35% very adeguately covered her present:
disability. Dr. Cherry disagreed with this report.

On January 5, 1979, Dr. Herbert Leonard indicated that
he concurred with the Orthopaedi: Consultants' report. He
felt it was extremely important that claimant stop the cycle
of seeing more and more doctors. It was his opinion that
this would only tend to enhance the functional component of
her problemn.

Claimant worked from November 1978 to June 1979 at a

part-time Job.

In July 1979, claimant was vehospitalized by Di. Cherry
and underwent a myelogram which revealed nerve root entrapment
at the L5-S1 level on the right side from a possible recurrent
prolapsed intervertebral dis¢. The Board, on July 31, 1979,
under its own motion fjurisdiction, recpened claimant's claim
effective the date she was hospitalized for the surgery
recommended by Dr. Cherry. On fugust 15, 1979, claimant
underwent a lumbar laminectomy and excision of the L5-351
disc and decompression of the nerve root by Dr. Edward
Berkeley.
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In January 1980, the Orthopaedic Consultants opined .
that c¢laimant's condition was stationary and that her claim (:b
could be closed at the end of six months post-surgical date.
They diagnosed residuals secondary to two lumbosacral laminec=
tomies, complaints of chronic lumbosacral pain, no objectivae

neurclogical deficits and marked functional overlay. It was
their ovpinion that claimant could return to employment which
did not require heavy stooping, bending, and lifting. They

rated the total loss of function of the lumbosacral splne as
it existed at that time at 35%.

. Dr. Berkeley, in Pebruary 1980, opined that claimant's

- condition would be medically stationary by March 1, 1980. )
He felt claimant wculd need vocational rehabilitation training

and even after that, he felt that she would require progres=

sive adaptation to a job. He did not feel that she would be

able to be employed in a job that required bending, lifting,
stooping, working in cramped positions, lifting weights more :

than 10 pounds, prolonged.sitting and standing, or twisting

of her back. He suggested that claimant rot be required to

commute to and from her work for prolonged periods of time

because sitting in a car would certalnly aggravate her

present symptoms.

On February 14, 1980 the State Accident Insurance Fund.
requested a determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Department, (:)
on March 25, 1980, recommended that claimant be granted
additional temporary total disability compensation from June
3, 1979 through August 14, 1979 and from August 15, 1979
through March 1, 1980 and that she be granted no compensation
for permanent partial disability in excess of that previously
awarded. )
The Board concurs with the recommendation of awarding
additional temporary total disability compensation. However,
the Board finds, based upon all the evidenca in this case,
that claimant is entitled to an additional award of unscheduled
disability for her injury. Claimant has undergone additional
surgery and now has additiconal limitations placed on her by
the treating physicians. Therefore, the Board concludes
that claimant 1s entitled to an award of compensation egual
.to 50% unscheduled .disability for her back injury. This
award is in lieu of all previous awards for her unscheduled
disability.
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ORDER,

Clalmant is helLbj granted temporary total disability
compensation from June 3, 1979 through August 14, 1979 and
from Auqust 15, 1979 through March 1, 1980, less time worked.
Claimant isg also granted an award of compensatlon equal to .
50% unscheduled low back disability for her injury sustained
in-.1964. This award is in lieu of and not in addition to !
any previous awards for unscheduled back disability claimant
has prev1ously been awarded.

_ Claimant's attorney has already been granted a reasonable '
.attorney s fee out of the award for temporary total disability
:by the Own Motion Order of July 31, 1979. Claimant's attorney
is also entitled to a fee payable Out of the increased award
-for permanent partial disability in an amount - equal to 25%
thereof, not to exceed $3,000.

WCB CASE NO,  79-862 April 8, 1980

. ARCHIE GAINER, CLATIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Reduest for Review by the SAIF

ISSUE ON REVIEW

The State Accident Insurance FFund (Fund) seeks Beard
review of the Referee's order which found claimant's refusal
of surgery was reasonable and awarded claimant additional
compensation cqual to 112° for 35% unscheduled disability
for his low back injury and granted claimant's attorney a
fee. A Determination .Order haa granted claimant an award of
compensation equal to 32° for 10% unscheduled disability.
The Fund contends that claimant's refusal to submit to
surgery was unreasonable and that the Referee should have
affirmed the Determination Crder's award of 10% unschedulod
disability.

FACTS

Claimant, a 42-year-old truck driver, sustained a
compensable injury to his back on Novenmnber 14, 1977 when he
slipped and fell off of a front loader. Dr. Tyrus lebert,
D.C., diagnosed this injury as an acute lumbar subluxation
with attendant lumbosacral strain. He released claimant for
reqgular work on December 27, 1977. : -
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On Pebruary i,- 1978, Dr. Heberlt reporied he had released
claimant in Decenmber 1977 and told him to find a different
type of cmplovient which would be less stressiul to claimant's
back. Claimant found o saies job which reguired him to
estimate cost and sales of re-insulating homes. Dr. Hebert
indicated that in January 1978 clamant returned to him
complaining of back pain. He instructcd claimant to stop
working on- January 18, 1978 ana begin therapy. TFurther, he
felt claimant should obtaln an 'opinion from an orthopedic
surgeocn.

‘ On February 2, 1978, Dr. o slwvin xiest reported that
cclaimant had an acute herniati dnwevvertebral disc of the
lower level, probably the LS nerve voot on the left side.

e instructed the clalmart te begln o trial period of absolute
bed rest. If this was nob successful, he felt claimant

would have to be hespitalized and andergo a mvelogram and
probabliy a. lamincctony. DBy Morch 17, 1978, Iir. Kiest reported
clalman_ pratended e did nolt have dirficulbty with his back.
He found that claimant s:ill had a positive straight leg
raising test and positive measuved abvophy of the leort calf.
lle fel: claimant was bryilng o avold any surgoecy.  Dr. Kiest
adivised the claimant that even i1 he avoilded surgery he

would siill have to obtain some other btvpe of work.

Dr. Kiest, on June 28, 1978, indicated clalmant's
condition was worse than when he had last scen him in April
1978. Claimant continued to complain of severe pain .n his
left leg. Alsc claimant stated nhe wos unable Lo be in one
position for any lenalh of time., Clalwmant was stlll extremely
reluctant to consider surglcal procedures even though the

duraticn and saveriity of his svaproms would, in Dr. HKiest's
mind, make surgery "an absolute foregome eventuality” Dr.
Kiest feit claimant should undeiso a veriod of ”ﬁthtLon at

bl

the Callahan Canter. Dr. Riest still felt that clalmant wes
attempting to avold any suryery.
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s wired

».was’ reluctant to have surgery hecause he had not been promised

On August 23, .1978, Dr. Lewis Van Osdel, aedical examiner .
at the William 2. Callahan Center, diaguosced an acute herniated
nucleus pulposus at L5-Sl. e found claimani had "qross
weakness” of the muscles-of the left ankle, weakness of the
hip flexors, hamstrirngs and quadriceps and gastrocsoleus on
the left. He.also found that claimant had an antalgic
scoliosis and antalgic gait. He felt that based on claimant's
condition he was not a candidate for continued admission. at
the Center. Likewise, he felt claimant was trying to avoid
surgery and that at points in the examination he actually
tried to downplay his disability. Dr. Van Osdel advised

~claimant that it would be best if he had the surqery performed

as soon as possible. Claimant told Dr. Van Osdel that he i

he would be able to return to his previous work. Dr. Louis
Loeb, a psychologist, reported claimant had had a fourth
grade education, but had obtained a GED in the service. He
found that claimant showed no evidence of anviety or serious
psychological problems at the time of his examinatioh.

In September 1978, Dr. Anchony Gallo opined there was

little doubt that claimant hac aorve root compression involving
primarily the S1 nerve root and almost certainly representing
a herniated disc. He found that claimant was somewhat

reluctant to have surgery, but felt from a pure medical

point of view, claimant would be a good candidate for a
rmyelogram and surgical decompression.

Also, in September, 1978, Dr. Van Osdel reported claimant
had a vocational impairment at that time which was moderately
severe to severe and extrinsic psychological disability that.
was moderate. He reported that claimant was unable to do
any type of gainful employment at that time. He felt a job
change would be necessary if and when claimant had successful
Surgery. ' . :

On October 17, 1978, Dr. Kiest reported that he was .
doing a "closing examination" of claimant. Dr. Kiest opined
that claimant's condition was medically stationary. Claimant
still did not desire surgical treatment and Dr. Kiesst reported
that claimant said he would have surgery if the symptoms
persisted past January 1. ©Dr. Kiest found claimant stiil
had persistent cobjective symptoms of severe left sciatic
nerve irritation presumably due to a herniated intervertebral
disc. He recommended claimant's claim be closed and that it
should be reopened when claimant returned, as Cr. Kicst was
sure he would, for additional treatment.

-




A Determination Order, dated November 7, 1978, awarded
clalmant temporary total disability compensation and compensa- 6
tion equal to 35% unscheduled disability for his low back
injury. The order further recited since claimant had failed
to follow medical advice and submit to treatment which he
reasonably could have been expected to do to reduce his
disability, the Department, pursuant to its rules, found his
award of compensation should be reduced. Therefore, the ‘
Department ordered the insurance carrier to pay claimant an
award of compensation equal to 10% unscheduled disability
for his low back injury. ‘

On January 16, 1979, Dr. Kiest reported that claimant . t
: had returried. Claimant continued to have majort'difficulty

inveolving his back, left hip and left leg. He suggested

that claimant’s claim be reopened since claimant consented

to having a myelogram and surgery. ‘The myelogram was scheduled

for March 6, 1979 and a probable laminectomy was schceduled

for March 7, 1979. Claimant's claim was reopcned effective

March 5, 1979.

) Claimant, on March 20, 1977, advisod Dr. Kiest ha had
decided not to have surgery. n. stated that the reasons for
his decision were his financial condition and that hc was
afraid of the surgery. Ile said that he could now get around
and was afraid if he had the surgery he might net be able to
do what he now could do. e

A Second Determination Order, dated April 17, 1979,
awarded claimant additional temporary Lotal disability
compensation.

In September 1979, Dr. Kiest reported clalmant returned
and indicated that he had been driving a truck for about
four ‘months. He stated he drove a truck from sometime in
March to August 31, 1979, and ne had to stop driving because
of severe leg pain. Clalmant was ayaln advised that he
should have treatment of hls disc picbiem.

At the hearing claimant testilioed that afeer talking to
Dr. Kiest about the surqery he decided not to have it.  Dr,
Kiest explained to him what was involived in the surgery and
the possible results. He said ne knew from talking to
others that he might ba more disabled as a rasult of the
surgery than he presently was. Additionalliy, clalmant
understood that the surgery miaht not be successful; he
might reguire additional surgerv. ‘Therefore, claimani
indicataed he desired to return to work and abbompt to work
until he was unable. ' ‘ S
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The Referee found claimant's refusal to undergo additional
surgery was not unreasonable. Further, the Roferee round
that the award of compensation claimant had been waranted was
insufficient and granted ciaimant an addibtion.l award of
compensation equal to 112° for 35% unschedulad disability
for his low back injury. 'The Referée:allowed the Fund to
credit time loss payments'madé from March 5, 1979 thiouqgh
March 7, 1979. The Referce also granted claimant's attorney
a reascnable attorney's fee.

BOARD CN DE NOVO REVIEW

The Board, after de novo reviecw, modifies the Referee's

corder. The Court of Appeals, in the case of Clemons v. Roseburg

Lumber Company, 34 Ov App 135, r2a " (1978), held

Ting with the
Tusal to subnit

that there were two items to look at in doa
affect upon compensation of unrcaszonable re

to medical treatment which micg.t promote recovery and expedite
reintegration into the labor m:ket. he Court statoed the
first item to be looked at is ..ic fact that the claiwmant has
the burden of proof to establish his crtent of disability.
The Court held the refusal of a diagnostic procedure such as
a myelogram is regarded as a weakness in claimant's proof.
The second item tc be looked at was the refusal of available
treatment as a negative factor in determining the extent of |
compensable incapacity. 'The Court held: "The test fox
determining whether a permanent disability award should be
adjusted becausec of the claimanit's rvcelfusal to subwit to a
recormended treatment is whether the refusal is reasonable™.
The- Court held the relevant inquiry is whether, 1f compensa-
tion were not an issue, an ordinarily prudent and reasonable
person would submit to the recommended treatment. This
determination must be based upon all relevant factors,
including a workers' present pnysical and psychological
condition, the degree of pain accompanvying and following the
treatment, the risk posed by the treatment and the likelihood
that it would significantly veduce the worker's disability.
The Court stated that the test of reasonableness must take
into account the worker's perspective and may not be based
upon medical opinion alone. The BZoard finds in this case
that claimant's refusal to undergoe the myelogram and probable
back surgery was not unreasoconanle. However, the Board {inds
that claimant's refusal to undergo surgery results in a
reduction of his award of unscheduled disability. The Board
must assume that 1L the Shrqery was done, that 1t would have
been successful and claimant would have returadd to the work
force. Therefore, the Board concludes that claimant's award
of compensation for unscheduled disability must be reduced.
The Board grants claimant an award of compensation egual to
112° for 35% unscheduled disability foxr his low back injury.
This 1s in lieu of any previous awards for his unscheduled
disability for this ‘injury. :
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ORDER : : ) 6

The Referee's order, dated October 19, 1979, is modified.

Claimant is hereby awarded compensation cqual to 112°
for 35% unscheduled disability for his low back injury.
This award is in lieu of any previous awavds lor unscheduled
disability for this injury. The remainder oi the Retferee's
order is affirmed.

CLAIM NO. A53-136685 April 8, 1980

JOHN B. RILEY, CLAIMANT

Blyth, Porcelli, Moomaw & Miller,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Own Motion Order

On March 10, 1980, claimant, by and through his attorney, \H\

requested the Board exercise 1ts own motion jurisdiction and Co
reopen his claim for.-an April 6, 1970 injury to his back. N
Claimant's claim was first closed by a Determination Order O

on April 16, 1970 and subsequently was reopened and closed
on different occasions. Claimant has been awarded a total
of compensation egqual to 256° for 80% unscheduled disability
. for his back injury. Claimant's aggravation rights have
expired. '

In January 1979, Dr. J. Bruce Bell reported that claimant
was taking a considerable amount of medication. He indicated .
claimant had low back pain for which he took medicat.ion.
Also, in January 1979, Dr. Charles Dresher indicated he felc
that it was unrealistic to expect claimant to go into the
competitive labor market. He prescribed a back brace for
claimant. He felt c¢laimant should cut his narcotic intake
down to a minimum. Dr. Dresher did not feel there was any
evidence of radiculitis or any indication for further surgery.

Dr. Desher, in February 1379, indicated it was his
opinion that claimant was probably unemployable due to
longstanding back pain and prolonged period of disability.
Also, in February 1979, Dr. Bell reported claimant had a
severe amount of discomfort and pain in his low back. He
indicated this had been rather "refractory" to any treatment
or medication. Dr. Bell did not feel that claimant’'s pain
would lessen in the future. He did not feel that claimant
was capable of working because of his lumbosacral disc c:i
disease or back problems. '




On May 17, 1979, the Orthepaedic Consultants diagnosed.
claimant's condition as being ustatus post-operative, four
spinal fusions, two laminectomies, chronic low back pain,

-tension headache, and drug dependency. It was their opinion
"that claimant's condition was not stationary at that time

because of his problem of narcotic dependéncy. This COndlthﬂ
had appeared since their examination two years previously.

.They felt claimant should be trecated and evaluated by referral

to the Pain Center. They did not make any further recommendca=-
tions for further operative procedures to the low back or
neurclogically destructive procedures such as a rhizotomy or
cordotomy for pain relief. They had no suggestions for a-

.change of claimant's previously established disability
‘rating. They indicated claimant remained severely limited

in his physical activity such as lifting, and was unable to
sit for prolonged periods of time. Dr, Rell concurred with
them that there was nothing further that could be donc for
claimant from a surgical point of view and that claimant
would probably continue to use analqgesic medication and
intermittent "infiltrations"” into his back to give him-
temporary relief from the discomfort he was cxperiencing.

On March 20, 1980, the Board forwarded a copy of claimant's
request to the carrier, Employers Insurance of Wausau (Wausau),
and requested it to advise them of their position. Wausau,
on March 27, 1980, advised the Board it opposed rcecopening of
claimant's c¢laim under the Board's own motion jurisdiction. ’

It was Wausau's position that claimant's request for medical
treatment could be covered under ORS 656.245 and that the
medical reports did not support his other COntentions.

The Board, after thoroughly reviewing the flle and the
evidence 1n this matter, concludes that the evidence is not
sufficient to warrant a reopening under 1ts own motion
jurisdiction at this time. The request by claimant for own

motion relief is dented.

IT IS SO ORDERED.
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WCB CASE NO. 78-7851 April 9, 1980

LORAINE K. HARRIS, CLAIMANT

Robertson, Hilts & Huycke, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

Request for Review by Claimant _

Claimant seeks Board review of the Referee's order which
reversed the decision of the Field Services.Division not to
renew claimant's program of vocational rehabilitation and
~directed that claimant be re-enrolled effective August 15,

- 1978. The December 7, 1978 and January 5, 1979 Determination
‘.Orders were afflrmed and claimant's att01nev was granted an
attorney's fee,

The. Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, as republished by o later
order, a copy off which is attached hercto and by this
reference, is made a part hereof.

The Board f{eels it is performing a futile act at this
time by rating permancnt partial @isability, but it is obli=
gated to do so under the mandate ¢f cace law. When claimant's
condition becomes medically stationary and she is vocationally
stationary, her claim will be re-evaluated and another Deter=
mination Order issued, giving claimant appeal rights.

Further, the Board finds the evideiice establishes claim=
ant's ‘vocational rchabilitation program was not terminated
but was suspended for medical recasons. Her program would be
reinstated when she again became medically stationary, unless
there had been some change in her circumstances which would

change her need for vocational rchabilitation.

ORDER

The order of the Referee, datcd-hpril 23, 1979, and re=
published September 20, 1979, is affirmed,
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WCB CASE NO. 78-4711 April 11, 1989

PATRICIA A. ANDERSON, CLAIMANT
Ralf H. Erlandson,-Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Of Dismissal

A reguest for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for .review now having been '
withdrawn, '

.

_IT IS THEREFORE ORDERED that the: request for review ncow |

'pending before the Board is hereby dismissed and the order of

the Referee is final by operation of law.

WCB CASE NO. 79-1201 April 11, 1980

JOE DELACRUZ, CLAIMANT
Robert J. Thorbeck, Claimant's Atty. ‘ .
Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's Attys.
SAIF, Lecal Services, Defense Attv.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the State Accident Insurance Fund, and said request [or review
now having been withdrawn, S

IT IS THERETORE ORDERED that the request [or review now

pending before the Board is hereby dismissed and the order
of the Referee is final by operation oi law.
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WCB CASE NO. 79f6967' April 11, 1980

JACK LACEY, CLATIMANT

Peter 0. Hansen, Claimant's Atty.

SAIF, Legal Services, Defense Atty.

Joint Petition & Order Of Bona Fide Dispute Settlement

Jack Lacey, while employed by POLK COUNTY FARMERS
CO-0P, Rickreall, Oregon, allegedly suffered an injury
to his back and hip during the period of his employment.
Claim was made with the employer and benefits for his
"present condition were denied on May 21, 1979. <Claimant
- subsequently requested a hearing before the Workers'
~-Compensation Board, asserting that the denial was
improper. The referee reversed the denial and the
employer appealed. Bona fide dispute arose as to whether
or not the alleged injury had arisen out of or occurred
in the course of claimant's employement. Both parties
had evidence sustaining their view. Since the hearing
claimant has been dlagnosed as having metastic carcinoma
of the bone.

PETITICN

Claimant, JACK LACEY, in the person and by attorney
Peter O. Hansen, of P0221, Wilson, Atchison, Kahn &
O'Leary, and employer-carrier acting by and through its
representative, JOANN GIFFORD, now make this joint peti~
tion to the Board and state:

1. JACK LACEY AND POLK COUNTY FRAMERS CO-OP and
its insurance carrier, SCOTT WETZEL SERVICES, have .entered
into an agreement to dispose of this c¢laim for the total
sum of $7,500, said sum to include all benefits with the
exception of certain medlcal bills enumerated below, and
attorneys fees. .

2. The parties further agree that from the settle-
ment proceeds, $1,200 shall be paid to the firm of Pozzi,
Wilson, Atchison, Kahn & O'Leary, as a reasonable and
porper attorneys fee.

3. The parties further agree that all medical

expenses as a result of this claim have been paid by
SCOTT WETZEL SERVICES on a diagnostic basis.
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4. Both claimant and respondent state that, this
joint petition for settlement is . being filed pursuant
to ORS 656.289 (4), authorizing reasonable disposition
of disputed claims. All parties understand that if this
payment is approved by the Board and payment made there=
under, .said payment is in full, final and complete

' settlement of all ¢&laims which claimant has or may have
"against respondent for ‘injuries claimed, or their results,-

including attorneys fees,.and all beneflts under the
Workers' Compensation Law, and that claimant will con31der-
such payment as being final. :

5. It is expressly understood and agreed by all

parties that this is a settlement of a doubtful and

disputed claim and is not an admission of llablllty on
the part of respondent, by whom liability is expressly
denied; that it is a settlement of any and all claims
whether specifically mentioned herein or not, under
the Workers' Compensation Law,

WHEREFORE, the parties hereby stipulate to and join
in this petition to the Board to approve the foregoing
settlement and to authorize payment of the sum set forth
pursuant to ORS 656.289 (4) in full and final settlement
between the parties and to issue an Order approving this
compromise and withdrawing this claim.

APPROVED AND ORDERED ON April 11, 1980.

WCB CASE NO. 798-3855 April 11, 1989

SHARON LAMBERT, CLAIMANT

Olson, Hittle, Gardner & FEvans,
Claimant's Atty.

Marshall, Cheney, Defense Atty.

. Order Denvying Motion To Remand

A hearing in the above entitled matter was held on
December 5, 1979. One of the issues raised at that hearing
was the denlal of claimant's aggravation claim by the in-
surer. The Referee, in his Opinion and Order, dated January
24, 1980, found claimant had sustained a "new injury" and
affirmed the insurer's denial. Claimant reguested Board
review of this order. Claimant also filed a claim for a new
;ij§§6?nd a hearlng is pending on that claim (WCB Case No.
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On March 19, 1980, claimant, by and through her attoir=
ney, requested the Board remand WCB Case No. 79-3855 to the
Hearings Division to be set in tandem with WCR Case No, B0-
1836, :

The Board, after reviewing all the facts in this matter,
- denies claimant's motion.. Under ORS 656.295(5), the Board
can, if it determines that a case has been improperly,
incompletely, or otherwise insufficiently developed or heard
by the Referee, remand the case -to the Referee for the
taking of further evidence, correction, or other necessary
action. In this .case, the Board dces not find the case has
.been improperly, incompletely or otherwise insufficiently
‘developed or heard by the Referee Therefore, the Bocard
denies claimant's motion.

CRDER

Claimant's motion to remand, dated March 18, 1980, 1is
denied.

WCB CASE NO. 78-7172 .  April 11, 1980

GILFORD LEWIS, CLAIMANT

Doblie, Bischoff & Murray, Claimant's Attys.

Schwabe, Williamson, Wyatt, Moore & Roberts,
Defense Attys.

Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter
by the employer, and said request for review now having been
withdrawn,

IT I5 THEREFORE ORDERED that the request for review now

pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.
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CLAIM NO. A53-135664  April 11, 1980

ALFRED J. MERRITT, CLAIMAMNT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On September 22, 1969, claimant sustained a compensable
injury to his back. Claimant underwent a laminectomy and
disc excision ‘and finally a fusien. ©On September 21, 1973,

a Determination Order granted claimant an award of temporary
total disability compensation and compensation equal to 112°
‘for 35% unscheduled low back disability. & stipulation, in
‘March 1974, awarded claimant additicnal compensation equal
‘to 96° for 30% unscheduled low back disability.

Cn January 25, 1975, Dr. R, D. Ccok reported claimant
had been having back pains for the last couple of montihs.
On March 30, 1979, Dr. Cook stated that claimant's pain was
disabling and he felt it was a continuation of claimanc's
previous back problems. Claimant requested that his ¢laim be
reopened . -

" On May 25, 1979, the Board issued an Own Moticon Order
reopening clalmant s claim for his 1969 injury effective-
March 5, 1979 until the claim was closed pursuant to ORS
656.278. :

An appointment was made on April 30, 1979 with the
Orthopaedic Consultants by the carrier to have claimant
examined by them on May 30, 1979. Claimant failed to keep
this appointment. The carrier applied to the Workers'
Compensation Department  for permission to suspend claimant's
compensation as of May 30, 1979 and continue until such time
as claimant notified them of his agreement to be examined
and, in fact, submit to an examination by the physician
designated by the carrier.

In an corder, dated Uctobey 9, 1979, the Board permitted
the carrier to suspend payment: of compensation for temporary
total disability until claimant received a full examination
by a physician designated by the carrier.’ ’

On November 16, 1979, claimant was examined bv the
Orthopaedlc Consultants at the request of the carrier. In
their report, dated November 30, 1979, the Orthopaedic
Consultants opined that claimant's condition was medically
stationary and his claim could be closed. Thev felt the
impairment to claimant's lumbosacral spine as it existed at
that time and due to his 1969 injury was moderately severe.

The record indicates that claimant was paid compensation

from November 15, 12879 through February 28, 1980 and overpay-
ment made previously was deducted.
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The carrier, on March 13, 1980 requestéd A debtermdnation
of claimant's current disability. The Evaluation Division ' O
of the Workers' Compensation Department, on March 26, 1980,
recommended claimant be granted additional temporary total
disability compensation from March 5, 1979 through Juiy 17,
1979 and compensation for one day only on November 30, 1979
and that no permanent partial disability be granted 1n
addition to that previously granted ny the Dcoterminatiocn
Orders and the stipulation.

The Board, after reviewing all the evidence in. this
case, finds that claimant is entitled to an award of additional
compensation for temporary total disability from March 5,
1979 through July 17, 1979 and from November 16, 1979 through
November 30, 1979. Purther, the Beoard finds that claimant is
entitled to an additional award of compensation equal to 48°
for 15% unscheduled low back disability. This award is
based on the report of the Orthopaedic Consultants and the
rating of c¢laimant's current impairment. The carrier 1is
entitled to offset any overpayments of temporary total
disability compensation against this award of permanent
partial disability. The Board also urges that the Tield
Services Division of the Workers' Compensaticon Department
contact claimant and work with him and assist.him in obtaining
employment. ' - :

ORDER

Claimant is hereby granted temporary total disability
compensation from March 5, 1979 throuqgh July 17, 1979 and
from November 16, 1979 through November 30, 1979, less time
worked. Claimant is also granted an additional award of
compensation equal to 48° for 15% unscheduled disability for
an injury - -to his Jlow back. The carrier is entitled to
offset any overpayments of temporary total disability agailnst
the award of permanent partial disability.
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o WCB CASE NO. 79-2579 April 11, 1989

ANNIE WESTENSEE, CLAIMANT )
Bischoff, Murray & Strooband, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

Order

Cn December 28, 1979 the Stale Accident Insurarce Fund

reguested Board review of the keferce's ocder. Thoe Loard
_subseqguently received a letter from claimant's attorney
which it misconstrued to bhe a request for dismissal of the
request for review. Pased on that lettver, The Board issued

2 .its Order of Dismissal. “he Board has been advised of its
‘error and hereby dirvects that ithe Order of Dismiggsal, dated
April 1, 1980, be rescinded and held for nauaght. The Pund’s
request for review is hereby reinstated.

IT IS 50 ORDRERLD.

SAIF CLAIM NO. WC 407537 April 14, 1980
@ RUSSELL M. ALLEN, CLAIMANT
< SAIF, Legal Services, Defense Atty.

Own Motion Determination

On November 19, 1972, claimant sustained a compensable
injury consisting of burns to his hands and face. His claim
was initially closed by a Determination Order, dated Septem-
ber 28, 1973, which granted claimant an award of temporary
total disability compensation and an awards of compensation
equal to 127.5° for 85% loss of the right forearm and 90°
for 60% loss of the left forearm. Claimant's aggravation
rights have expired. ’

On November 19, 1979, Dr. John Jarrett reported that he
had performed an amputation of the right ring and little
fingers and left little finger at the PIP joints. He re-

i lated the need for this surgery to claimant's 1972 injury.

By an Own Motion Order, dated December 27, 1979, the
Board reopened this claim and remanded it to the State
Accident Insurance Fund to be accepted for the payment of
compensation commencing on the ddte claimant was hospital=-
ized, November 19, 1979, and other benefits wuntil this claim
was closed pursuant to ORS 656.278.
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Dr. Jarrett, on March 7, 1980, reported that all three
amputated digits have healed with excellent stumps at the
level of the PIP joints and had no signs of tenderness or
unusual scar tissue. He had released clalmant for regular

- work as of February 8, 1980.

On March 20, 1980, the State Accident Insurance Fund
requested a determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Depart-
ment, on April 2, 1980, recommended that claimant be granted
an additional award of temporary total disability compen-~-
sation for the period of November 19, 1979 through February

.7, 1980 and recommended that claimant not be awarded any
‘additional permanent partial disability.

The Board concurs w1th thls recommendatlon.
ORDER

Claimant is hereby granted temporary total disability.
compensation from November 19, 1979 through February 7,
1980, less time worked.. The record indicates that thls award
has already been paid to claimant. -

WCB CASE NO. 79-4497 April 14, 1980
WCB CASE NO. 79-6913 -

HAROLD BUCHMAN, CLAIMANT
Bruun, Green & Caruso, Claimant's Attvs.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attvs,
SAIF, Legal Services,’ Defense Atty.
Order Denying Motion

On March 25, 1980, Greenwood Inn and Employee Benefits
Insurance Company (EBI), through their attorney, moved the
Board to strike that portion of.the State Accident Insurance
Fund's (Fund)} brief, -starting on line 11, page 4, captioned:
"SAIF's Motion to Dismiss EBI's Appeal"” and including all
affidavits submitted in conjunctlon w1th that portion of the

" Fund's brlef

'In January 1980, the Board denied the Fund's motion to
dismiss EBI's request for Board review of an Opinion and
Order, dated October 26, 1979, which had affirmed its denial
of claimant's claim and remanded the claim to EBI for accept-
ance and payment of compensation. Attached to this motion '
was an affidavit from the attorney representing the Fund.

-62-




In February 1980, the Bcard denied the Tund's raguest
to vacate its order andg reman this case’ to a Refore@ t0
conduct a hearing concerning. its motion. ‘

The Board, after reviewing Greenwood Inn and EBI's
motion, denies it. ‘The Board has. previously ruled that the
request for Board review .filed on their behalf was timely.
The material offered by the Fund in its brief is of the same
nature as that offered in 1ts Motion to Dismiss. The Board
finds that portion which Greenwood Inn and ERBI moved against
has been previcusly ruled on repetition
is of no consequence at this | time. HoweveL, the EBoard w1ll
alleow sald portion to remaln‘as part of the record.

J
ORDE| R

Greenwcod Inn and EBI’s‘M011on to Strlke, dated March
25,1980, is denied. .

|
CLAIM NO. B53-124467 April 14, 1980
‘ :

PATSY CARPENTER MATHES, CLAIMANT
Frohnmayer & Deatheradge, Clalmant s’ Attys.
SAIF, Legal Services, Defense Atty.

Own Motion Determination . |

On July 17, 1968, claimant sustained a compensable
injury to her low back Whlle.llLtlnG watermelons. Claimant
underwent surgery to her back on December 16, 1968 consisting
of a spinal fusion from L5 to S1 and a lamlnectomv at the
L4-15 level. Her claim was 1n1t1ally closed by a Determina-
tion Order, dated October 27, 1969, which awarded clalmant
temporary total disability compensation and compsnsation
equal to 64° for 20% unscheduled low back disability.
Claimant's aggravation rights have expired.

On August 28, 1972, the fusion was repaired and claimant
underwent a laminotomy. Herlclaim was reopened on the basis
of an aggravation of her original condition. A Second
Determination Order, dated December 24, 1973, awarded claimant
additional temporary total disability compensation and
additional compensation- equal to 32° for 10% unscheduled
disability for her low back injury.

On August 1, 1978, Dr. Donald Smith performed an explor-
atory lumbar 1am1nectomy at the L4-5 level on the left,
resected a scar, performed neurclysis of the spiral canal
and removed extrudlﬂg disc fragments at the L4-5 level.

¢
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The Orthopaedic Consultants, in May 1979, reported that
claimant complained of left leg pain and low back pain.
Claimant indicated that her major problem was left leg pain.
They reported that it had been suggested that the L4 level
be added to the previous existing fusion between the L5 and
Sl levels. It was noted that this would be the fourth
operation on the lumbar spine which,- under usual circumstances,
presented a rather poor prognosis. Claimant was anxious and
willing to have the procedure done if it would help her.

On November 19, 197%, Employers Insurance cf Wausau
(herelnafter referred to as Wausau) advised the Board that
based on the Orthopaedic Consultants' report it would not
oppose an Own Meotion Order reopening claimant's claim for
her July 17, 1968 injury. -Wausau further advised the Board
that it was presently paying compensation for temporary
total disability. under another claim for an injury to claim—
ant's cervical spine which also had been opened under an Own
Motion Order. Wausau stated it would voluntarily pay compen=
sation for temporary total disability under the July 17,
1968 claim. The Board, in an order ‘dated January 9, 1980,
reopened claimant's claim for the July 17, 1968 injury when
and if she entered the hospital for the additional surgery
as recommended by the Orthopaedic Consultants.

Dr. Donald Smith, in. January 1980, reported that claim=
ant's condition could be considered stationary as of January
15, 1980. Claimant advised him that she continued to have
difficulty with her left lower extremity and with left back
pain. Claimant stated she did not wish to proceed with the
additional surgery since she felt her condition had improved
in the last six to eight months. Dr. Smith felt that claimant
had a marked physical impairment with respect to her ability
to stand and walk extended periods of time, both with respect
to her back and left lower extremity. Re felt the condition
could be considered stationary with a relatively high degree
of physical impairment with respect to the back and left

Jower extremity.

On February 21, 1980, Wausau requestéB a determination
of claimant's current disability. The Evaluation Division
of the Workers' Compensation Department, on April 3, 1880,
recommended that claimant be granted additional temporary
total disability compensation from June 11, 1977 through
January 11, 1980 and suggested that this award be less time
worked and less amounts.paid in Claim No. D53-122440.
Further, the Evaluation Division recommended that claimant
be granted an award ‘equal to 15% loss of her left leg.

The Board concurs with this recommendation.
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ORDER

Claimant is hereby granted temporary total disability
compensation from June 11, 1977 through January 11, 1980,
less time worked, and less amounts paid in Claim No. D53-
122440, Claimant is also awarded compensation equal to 15%
loss of the left leg. These awards are in addition to any
previous awards claimant has been granted.

Claimant's attorney has already been granted a reasonable
attorney's fee out of the temporary total disability compensa=
tion by the Own Motion Order of January 9, 1980. Claimant's
attorney is also entitled to a fee equal to 25% of the

‘increased compensation for permanent partial disability

granted by this order, .pavable out of said compensation as
paid, not to exceed $3,000. )

WCB CASE NO. 79-7162 Aoril 14, 1980

EDWARD V. MAUK, CLAIMANT

Evohl F. Malagon, Claimant's Attv.
J.W. McCracken, Jr., Employer's Atty.
Stipulaticn & Order of Dismissal

THIS MATTER came on requiarly hefore the undevsigned
board member, the claimant appearing personally and by his
attorney, Evohl F. Malagon, and the empioyer, Weyerhacuscro
Company, appearing by its attorney, J. W, McCracken, Jr.; and
it appearing that on or about March 2, 1978, the ciaimant.
sustained a compensablie injury to his back while emplcyed as
a laporer in the emplover's, Springfield, Oregon Branch; and |
it further appearing that on February 16, 1279, a determination
order issued awarding the claimant compensation for homporary

. total disability inclusively from April 4, 1978 throughn

September 13, 1978, les:z time. worked, and temporary partial

~disability inclusively rFrom September 14, 1978 through

January 28, 1979; and it further appearing that on August 8,
1979, a second deternination order issued awarding tho
claimant compensation for tempovary total disabillity .n-
clusively from April 25, 1979 threough May 22, 1979; and it
further appearing.that neither the determinaticn order nor
the second determination order awarded the claimant any

‘compensation for permanent partial discability: and it furtheocr
- & ;

appearing that a hearing was held on Marcn 26, 1980 before
Lyle R. Wolff, Referee, and that an opinlion and ocrder was
entered on March 28, 195C which contained the {ollowlinqg

"order:




"IT IS8 HEREBY CONSIDERED AND ORDERED that:
(1} Claimant shall be pald time loss from April

4, 1978 through October 8, 1%79, less time worxed
and less time loss paid previously, whether or aot

- authorized by Evaluation, and c¢laimant's counsel 1is

granted twenty-five percent (25%) of this addltlonal
award of time loss, as and for a reasonable
attorney's fee, not to excecd $500, payable out of
this increased award of time loss; ana,

(2) Claimant is awarded permanent partial
{unscheduled) disability compensation equal to
eighty degrees (80°?) for twenty-five percent (25%)
unscheduled back dlsablllty resulting from the ~

March 2, 1978 fjob injury; and

(3) Claimant's counsel is awarded twenty-five

percent (25%) of this award of permanent partial

partial disability compww]ation} as and for a reason= -
able attorney's fee, pa, nulc out of compensation as
paid, not tc exceed $2 wou.

. And it further appearing that the employer has requested a
board review and the claimant has cross requested a board

review;

and it further appearing that this matter has bheen

fully compromised by the partics,

IT IS ORDERED that the clalwmant's award of permanant

partial disability be and the same hereby is modified and re=
duced to compensation equal to 48 degrees for 15 pércent un-,
scheduled back disablility; and

opinion

pavable
payable

"IT IS FURTHER ORDERED that the order in the raferece's

and order is affirmed in all other respects; and

IT TS FURTHER ORDERED that all compensation remaining
to the claimant, and all attorney's fees remalning
to the claimant's attorney, by reason of this award,

shall be paid in lump sums; and

IT IS FURTHEZR ORDERED that the employer's requoest for

review and the claimant's cross-request for review be and the
same hereby are dismissed with prejudice,. : '

IT IS SO STIPULATED this 14th day of April, 1980.
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WCB CASE NO., . 79-60.8 April 14, 1980

RUSSELL D. RIGGS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Stipulation

IT IS HEREBY STIPULATED AND AGREED by and between the
above named claimant and International Paper Company that
claimant's appeal from the Determinaiton Order made, entered
and mailed on July 11, 1979, shall be compromised and settled,
subject to the approval of the Workers' Compensation Board,
by the claimant withdrawing his Request for Review and, in
consideration therecf, accepting from the employer, and the
‘employer awarding claimant increased compensation for
permanent partial disability oproximately resulting from
claimant's injury of May 18, 1976, egual to 15° for 10%
loss function of a leg, making a total of 50% loss function
of a leg.

IT IS FURTHER STIPULATED that Roger B. Todd, claimant's
attorney, be and he is herebyv, awarded an attorney's fee
equal to 20% of said 10% increased award of permanent
partial.- disability, said fee to be a lien upon and pavable
out of said award.

CLAIM NO. A 613798 April 14, 1989

MILES SHAUL, CLAIMANT
Walter T. Aho, Claimant's Attv..
SATF, Legal Services, Defense Atty.

On September 17, 197%, claimant, by and through his
attorney, reguested the Board reopen his claim under its own
motion jurisdiction. Attached to this reguest were various

medical reports. Claimant had criginally injured his right
knee on June 11, 1957 when a large beam fell across his leg
at the knee. This claim was initially closed by a Determina-—

tion Order, dated March 14, 1961, which awarded claimant
pericds of temporary total disability compensation and
compensation egual to 35% loss of function of the right
knee. (Claimant's aggravation rights have expired.
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In July 1979, Dr. Winfred Clarke reported that the’
problem in the knee was a continuation of degenerative
changes "of 1960 along the natural progression". In October
1979, Dr. Clarke opined that the original arthritic prcblem
was related to claimant's trauma in 1957 and that claimant's
present problem was related to the original injury. Wwhile
there had been a worsening of his condition along the lines
of 'a progression of his arthritic changes, Dr. Clarke felt
there was. a "cause and effect" between the original injury
and claimant’s current problem. . Clarke found there were
considerable, arthritic changes in the knee joint at that
time with considerable limitation of motion. '

- On December 12, 1979, the PBcard advised the State
Accident Insurance Fund of claimant's request and asked that
it advise ‘the Bodrd of its position with respect thereto.
The State "Accident Insurance Fund, in January 1980, requested
that claimant be examined by the Orthopaedic Consultants.

.On February 28, 1980, the Orthopaedic Consultants
opined that claimant's right knee condition had worsened.
They indicated the present symptoms of the richt knee arose
in part out of the 1957 injury and in part were due to
degenerative arthritis involving both knees which was more

marked on the right because of the 1957 injury. They felt
claimant could continue to work at his present job. At the
present time, they felt that claimant's impairment due to

the 1957 injury did not exceed that which ‘had been previously
documented.

The State Accident Insurance Fund, on March 26, 1980,
advised the Board that it was opposed to an Cwn Motion Order
reopening this claim. This is based on the Orthopaedic
Consultants' report and other medicals which indicated that
claimant's condition remained stationary and that there is
no additional impairment over that-which had been prev1ously

granted

The Board, after thoroughly considering the evidence
pefore it, finds that reopening of claimant's claim under
its own motion jurisdiction is not warranted at this time
and, therefore, denies claimant’s request.

ORDER

Claimant's request that his claim for the June 11, 1957
industrial injury be reopened is hereby denied.

Pursuant tc ORS 656.278(3) neither party has a right to
a hearing, review or appeal. '
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CLAIM NO. DC 405769 April 14, 19890

- RICHARD A. WARE, CLAIMANT
Ken Colley, Claimant's Atty.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
SAIF, Legal Services,. Defense Atty.
Own Motion Order

On September 28, 1978, the Beoard referred claimant's
request for own motlon reopening of his claim for his Nov-
ember 3, 1972 injury to the Hearings Division to be consol-
‘ldated w1th a hearing on a claim for a new injury. The
‘issue to be decided was whether claimant's current condition
was the result of his 1972 injury, at which time the State
Accident Insurance Fund (Fund) provided workers' compensa-
tion insurance coverage, or of a new injury and the respon-
51billty of Employee Benefits Insurance Company (EBI).

A hearlng was held on February 20, 1980 to resolve this
issue. The'Referee found claimant's present low back condi-
tion was related to his 1972 injury. The Referee also found
claimant had sustained a new injury to ‘his thoracolumbar
spine. 1In a separate Opinicon and Order, the Referee re-
manded claimant's claim for a new injury to EBI for accept-=
ance and payment of appropriate workers' compensation bene=-
fits.

The . Board, after reviewing the transcript and all the
. evidence, affirms and adopts as its own the recommendation
of the Referee, a copy of which -is attached hereto. The
Board concludes that claimant's request for own motion
reopening of his claim for the 1972 low back injury is
warranted. The Board remands that claim to the Fund for
acceptance and payment of benefits relating to the low back
. and not covered by or provided for by EBI, until the low
_back claim is closed pursuant.to ORS 656,278,

IT IS SO ORDERED.

ADVISORY QOPINION, FINDINGS AND RECOMMENDATIONS

A hearing was held in this matter on February 20,
1980, consclidated with the hearing in WCB Case No. 79-7722, at
Salem, Oregon before Harold M. Daron, Referee., This hearing was
conducted pursuant to the Own Motion Order Referring for Consoli-
dated Hearing entered by the Workers' Compensation Beoard in this
matter on September 28, 1979, Claimant was present and represented
at the hearing by Ken Colley, attorney. The employer involved in
this claim, Astoria Office Supply, Inc,, was represented through
the State Accident Insurance Fund by Quintin B, Estell, attorney.
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:Case No. 79 7722, consolidated with this case for hearing. Claim-

On ‘August 21, 1979 claimant, by and through his
attorney, requested the Board to exercise its own motion juris- ‘iD
diction and reopen his request for an injury sustained on Novem=
ber 3, 1972 to his low back. Claimant's claim was initially
closed on June 11, 1973 and his aggravation rights have expired.
Claimant has been awarded, as to the present time, compensation
egual to 55% unscheduled low back disability. Claimant feels his
present condition is either the result of his 1972 industrial
injury, at which time the State Accident Insurance Fund was the
carrier, or of a new injury sustained for a different employer and
the responsibility of that employer’'s carrier, Employee Benefits
Insurance Companyl ‘Claimant has submitted a claim to EBI, which

was denied, and the request for hearing was the subject of WCB b

V

ant desires to have determined who is responsible for his present
conditions; he believes he is entitled to continuing benefits.
The Board, after considering what evidence had been submitted to
it, concluded that it would be in -the best interest of the party
to remand the matter to the Hearings Division: for determination

‘whether-claimant had suffered a new 1njury or an aggravatlon of

hlS 1972 1ndustr1al injury.

When the hearing session was concluded, the hearing
was continued until a transcript had been prepared, The transcript -
was réceived and the hearing was .closed on March 10, 1980. ' The ‘
exhibits which were submitted at the hearing were completely admitted

®

into evidence in both cases. In order that the Board will be
completely advised as .to my decision concerning the issues
presente& in thie hearing, I am-attaching a copy ©of my Opinion
and Order in WCB Case No. 79%-7722, marked Appendix "A", entered

this same date.

Based upon the ev1dence presented in this hearlng,
the Referee makes the fOllOWlng
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FINDINGE

Claimant sustained a compensable injury to his low
back on November 3, 1972 when he suddenly decveloped acute low

back pain while working with business machines and lifting various
equipment. Treatment was. provided for this injury by the State
Accident Insurance Tund, on behalf of his employer at the time,
Astoria Office Supply, Inc., at least until. his ciaim was closed
once again on September 12, 1977, The record does not specificalily
indicate when the State Accident Insurance Fund actually- declined
to provide further treatment to claimant but the actual cessation
of providing medical services is not terribly important to the
issues actually involved in these two cases. During the course

‘of treatment which was provided claimant underwent two major
surgeries. A laminectomy and removal of the disc between L4, L5
vertebrac was performed on November 14, 1972. For a time thereafter,
his condition improved, during which he commenced a vocational
rehabilitation retraining program, but he continued to have per=
sistent low back pain. His condition eventually began to worsen
once again in 1975 and 1976, which led to the second surgery,

a lumbosacral fusion involving the L4, L5 and S1 vertebrae,on

May 24, 1976.- - '

Although the fusicn surgery significantly improved
his lumbosacral condition, he continued.to have low back pain of
varying degree, dependent upon the nature and extent of his
activities, whether working or not working which continued even
after he terminated his employment at Oregon State University in
March, 1979. . These symptoms were all associated with his lumbo-
.sacral condition. His lumbosacral condition did seem to be
relatively stable while he was working at Oregon State University
except that he noticed increased pain after he had been sitting
for long periods of time.

Claimant began working for Jones Drilling Co. in
March, 1979. His employment was mainlv clerical but sometimes he
would assist in loading swimming pools, which would weigh up to
approximately 100 pounds, onto trucks and pickups. Usually he
and one other person would 1lift these pools. In May, 1979 he
began to notice increasing pain in his back after lifting activi=
ties which was identified by his treating physicilan, Dr. Thomas

Martens, as increasing pair in his low back at the thoraco-lumbar
junction, which was above his low back surgery (Ex. 23, p. 22 &
Ex. 80, p. 8, iines & & 5). Dr. Martens diagnosed this condition
as a thoracolumbar spine strain {(Ex. 23, p. 22 and Ex. 63). 1In
between May 16, 1979, when claimant first reported this area of
pain to Dr. Martens, and June 15, 1979 claimant had medical
treatment from Dr. Martens and physical therapy. On June 15, 1979
claimant was hospitalized for bed rest and pelvic traction related
to the recurrant thoracolumbar pain (Ex. 23, p. 22 and Ex. 63).
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Following that hospitalization he continued to have
both low back and upper-lower back pain with occasional episodes @
of radiating pain into the left leg. The limited medical examina=
tions and treatment which claimant received after that time were
for all of claimant's complaints and symptoms, He continued to
receive medication without distinction as to the locality origin
of symptoms or complaints, the medication merely being for back
pain and other complaints associated with that pain.

. " In .July, 1979 his employment with Jones Drilling Co.
was terminated. There is conflicting evidence as to the primary
reason for this termination but it was, at least in part, due to
‘the difficulty claimant encountered when assisting lifting the
. swimming pools. .

In August, 1979, claimant underwent initial examina=
tion and conference at the Northwest Pain Center on referral of
Dr. Martens. Acceptance of claimant into the program was approved,
by the Northwest Pain Center but the State Accident Insurance
Fund did not approve the referral and did not provide claimant
with a reason why it (the Fund) would not be responsible for the
pain clinic services,

On August 20, 1979 claimant filed a workers!' notlce
of lnjury with the employer, Jones Drllllng Co., for workers'
_compensation ‘benefits for an injury occurring on or about Jung 15,
.16 and 17, 1979 to the lower and middle back. This claim was '
‘denied by Employees Benefits Insurance Co., on behalf of employer @
Jones Drilling Co., on Septmeber 10, 1879,

- On August 21, 1979 claimant filed a petition to ‘the
workers' compensation board to reopen his claim for the November 3,
1972 injury under the Board's Own Motion authority,

On cross examination by dep051t10n, Dr, Martens
lndlcated that while it was possible for the pain at the thoraco=
lumbar junction to be a residual of the lumbosacral fusion, it
was. unusual, Further, Dr. Martens, after being advised of the
-1ifting activities of claimant at Jones Drilling Co., indicated
that those lifting activities would be a material contributing factor

to the thoracolumbar junctlon strain and the onset of pain at that
level.

Based upon the foregoing Findings, the Referee makes
the following ' ‘
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RECOMMENDATIONS

In the Board's Order Referring the Own Motion case
for Hearing, the Board directed the undersigned Referee as follows:

"Upon conclusion of the hearing, the Referee shall cause

a transcript of the proceedings toc be prepared and sub=
mitted to the Board. If he finds that claimant's present
condition 1is the result of his 1972 injury and represents
a worsening thereof he shall s¢ recommend to the Board,
and enter an order denying claimant's 1979 claim., Other=
wise, he shall recommend to the Board that the reguest

for own motion relief be .denied and enter an Opinion and
. Order remanding claimant's new injury claim to the carrier
for acceptance and payment of compensation.,”

Under the circumstances presented in this own
motion proceeding and in WCB Case No, 79-7722, I do not feel'l
can .strictly comply with those specific dlrectlons

It is my opinion, based upon the evidence presented,
that claimant has continuing symptoms of pain resulting from worsened
conditions of his lumbosacral injury which occurred in 1972 and
these conditions.have been caused to become worse by the activities
in which he engaged while working for Jeones Drilling Co; that this
increase in worsened conditions does not constitute a new injury
but is an aggravation of the previous injury under the decision of
the Court of Appeals in Calder v. Hughes & Ladd, 23 Or App 66,
which is applicable to the instant case by the similarity of factual
circumstances. .

~

It is also my opinion that claimant has additionally
sustained a new injury while working for Jones Drilling Co, from
the lifting activities in which he participated. That injury was
a different injury at a new anatomical site, a thoracolumbar spine
strain, as diagnosed by Dr. Martens; the medical relationship
between claimant's emplovment activities and the injury has been
established by the testimony of Dr. Martens, However, the after
effects of the two injury conditions are interrelated., I would
exclude, however, from that interrelationship the specific medical
treatment which claimant received between May 16, 1979 and June 17,
1979 which was specifically provided for the thoracolumbar strain
and would be the responsibility sclely of the emplover, Jones
Drilling Co., and its carrier, Employee Benef;ts Insurance Co.

-
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The interrelationships-of the after effects of the two injuries -
concerns both medical services and claimant's ability to work, ‘iD
Since June 17, 1979 any medical treatment which claimant has
‘received has actually been for both conditions as .claimant con-
tinues to have distress from both anatomical injury sites.
Additionally, whatever degree of impact claimant's medical con-
dition contributed tc the termination .of his job at Jones Drilling
Co., it was associated with both injurious conditions as the
‘problem for both conditions ‘stemmed from ‘the lifting activities
while working at Jones Drilling Co. and it is this lifting activity
that he is reguired to avoid.  Consequently I can ‘not simply
-recommend that claimant's Novemberx, 1972 claim be reopened and

- order that the claim against Jones Drilling Co. be denled nor

.can I 51mply reverse those pOSlthHS : : '

I can only recommend te the Board that my findings
and conclusions be- ‘considered, because it 1s impossible to tell
at this juncture and from the medical evidence which has been.
supplied, whether the thoracolumbar strain injury is of temporary
nature only or whether it will have longer lasting conseguences. -
The Board might consider some division of respon51bllLty or ap=
portlonment of compensation in 1ts coﬁ51deratlon

As-you w1ll-note in Appenalx "A", I have concluded
that claimant sustained a new injury and have remanded the claim
against Jones' Drilling Co., to Employee Benefits Insurance Company
for acceptance of the claim and payment cof approprlate workers
compensation beneflts ' e

Aptil 15, 1980

>
O

| WCB CASE NO. ' 79-9

ALFONSO ARANDA, CLATIMANT

- Dick Ginsburg, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

ISSUE ON REVIEW

Claimant secks Board review of the Réforeo's obdoy
which granted him an award of compensation cgual to 32° for
10% unscheduled disability for his low back injury. (ClLalmant
contends this award does not correctly reflect his loss of
wage earning capacity.

.
Le
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FACTS

Claimant, a 38-year-old constyruction laborer, on Pebruary
13, 1978, sustained a compensabie injury to his back while
lifting heavy objects. Dr. Verron #Hall, D. O., diagnosed a
lumbosacral strain, left sacroiliac strain and possible
radicular neuritis. Claimant was treated conservatively and
released for restricted work.on June 21, 1978 by Dr. Hall.
Dr. Hall listed the restriction placed on claimant as no
lifting over 30 pounds-

. In July 1978, Dr. Richard Borman, D. ©., reportea that
claimant should begin a program of exercise to strengthen

~his muscles. He doubted if claimant would have any signifi-
cant permanent residuals as a result of his injury of February
i3, 1978. ' .

Dr. Theodore Pasquesi, in August 1978, reported that
claimant continued to complain of pain in his low back which
was present every-day. Claimant also indicated that he
occasionally had radiating pain into the upper back and
sharp pains in his leqg. Dr. Pasquesi diagnosed chronic
lumbar instability. It was his opinion that claimant's

condition was probably stationarr. He felt it would be best
for claimant to engage in work .oc¢ requiring repetitive '
bending, stooping, twisting or lifting more than 30 pounds.
On the basis of chronic pain, Dr. Pasquesi felt that claimant
had an impairment equivalent to 10% of the whole man. Dr.
Hall concurred in this report.

A Determination d}der, dated September 27, 1978, awardoc
claimant temporary total disability compensation. '

In Qctober 1978, the claimant was advised that he was
not referred for vocational assistance. The employment )
specialist ,with Field Services Division indicated the basis
of this decision was the fact that claimant had been released
to return to work in August 1978 and had no permanent vesiduals
. and, therefore, should be able to return to his regular or
related employment. ' ‘

Dr. Louis Fry, in November 1978, reported that claimant
continued to have evidence of mechanical low back strain.
Claimant continued to complain of back’ pain. Dr. Fry indicated
claimant had no future plans regarding employment. ' He said
claimant had no knowledge of how to return to some gainful
employment. In February 11979, Dr. fry felt that claimant
should be assisted by a state agency elther with retraining
or some cother form of support. He noted br. Pasquesi had
given claimant a rating of 10% impalrment of the whoie man
which he agreed with and recommended referral to the Callahan
Center. :
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On October 11, 1979, Dr. Grago: Geckaom dlagno :
"chronic lumbosacral strain and Jocallsz ostocarthrits
between the 4th and 5th lumbar vertchra. e suageqested than
claimant begin a program of erxercisces Lo strencthen his
egbdominal muscles and adv;Sud.c*qimant agalnst, lifting
anything over 20 pounds or engaging in any Jlifting jobs.
Dr. Mecklem felt claimant's condition was stakionary and
agreed with Dr. Pasquesi's rating ob 10% impalrment. He
further agreed ‘that further treatment was palliative rather
than curative.., iHe felt specialized care and vocatlonil -
rehabilitation were in order. .

At the hearing, claimant testified he has obtained a
“4th grade education in Mexico. ile is ‘a nakive Spanish - ¥
speaker and is not fluent In Tnglish. He indicated that he =
had worked throudhout his life as a farmer and laboror.
Claimant is not fluent in the English languagce. laimant, |
however, does have a driver's license.

'

The Referee, based on all “he evidence in this case,
granted claimant an award of ccngensation equal te 327 for
10% unscheduled disability for claimant's low back injury.
The Referee authorized the ‘State Accident Insurance Fund to
set off against this award time loss pald: in dxcess of the
Determination Order award of September, 27, 1975.

ROARD ON DE NOVO REVIEW ' A ; i @

The DBoard, after de novo review, modifies the Reforce's
order. The Board finds, based on all the evidence in this’ _ -
case, claimant 1is entitled to an awaLQ\QE cempensation equal:
to 80° for 25% unscheduled disability for his Jow back
injury. The limitations placed on claimant by the medical ~
doctors consist of no repetitive bending, lifting, stooping, -
twisting or lifting of more than 30 pounds. Dr. Pasquesi -
opires claimant has an impairment eguivalent to 10% of the’
whole man. The Board finds, based on this evidence, as well ' .
ag claimant's age, education, prior work OZDOLLLWCO and
other relavent factors, that the award granted by 1t is
supported by the evidence. :

The Board feels that this award for unscheduled disability
should qualify claimant for Field Services Division vocational
assistance. Therefore, the Board strongly recommends the
Field Services Division contact claimant and that someone
assist claimant or work with claimant. The Board feels that
someone who is- fluent in Spanish- in the Field Services
Division should contact claimant and make intensive effort
to place claimant in a sultable form of employment.

ORDER

The Referee's order, dated November 7, 1579, is modified. @
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Claimant is hereby granted an award of Compengation
equal to 80° for 25% unscheduled disability for his low back
injury. This award is in lieu of all previous awards of
unscheduled disability for this injury.

The remainder of the Referee's order is affirmed.

SATF CLAIM NO. C 384145 April 15, 1980

"ROBERT T. BULLIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

-

On February 29, 1980, the Board entercd its Oﬁh Motion
Determination granting ‘claimant compensation for temporary o
total disability from December 5, 1979 thrcugh January 3, 1980,
less time worked, and compensation for 50% loss of the right
small toe. On April 9, 1980, the Board recelved a medical
report of Dr. Thomas Harding which indicated claimant's wife
had called him about the discrepancy in the date claimant was
released for work. Dr. Harding stated that claimant had ori-
ginally been released for work on January 4, 1980 but this
was extended due to "granulation of the right little tce” to
January 14, 1980. The Board hereby amends its February 29,
1980 Own Moticon Determination to grant claimant temporary
total disability compensation from December 5, 1979 througn
January 13, 1980, less time workeac. Tuc remalndor of the
order is affirmed. - o

IT IS SO ORDERED.

=77~




HiAd a

WCB CASE NO. 79-4192 April 15, '1980

JOHN GAREE, CLAIMANT .

David R. Vandenburg, Claimant's -Atty.

SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF S

ISSUE ON REVIEW

. The State Accident Insurance I'und (hereinafter referred .
to as the Fund} seeks Board review of the Referee's order .

. ‘which granted claimant an additional award of compensation i
¢ ~equal to 37.5° for 25% scheduled dlsablllty for loss of his ‘

‘1eft leg. This award was in addition to an award mace by &

‘Determination Order, dated May 1, 1979, which granted claimant

. compensation equal to 15°¢ for lO%'loss‘df'his left leg. The

.Fund contends this award is excessive.

FACTS

Claimant, a-32-year-old logger, sustained an injury on
November 1, 1977 to his left knee. Claimant was bumping
knots off of logs when the end of a log struck his left
knee. X-rays revealed two "fractures proximal left leg
involving'a tibia and fibula,'and probably 1nvolv1ng lnsertlon
of 1ateral collateral ligament"

On' November 2, Dr. Benjamin Balme diagnosed: "Avulsion, . -
head of the fibual. 2) Rupture of the ilictibial band. 3}
Rupture of the popliteus . tendon. 4) Rupture of the anterior
and posterior capsule, the lateral knee with a complete
varus instability, left knee". This was siurgically repaired.-
By March 1978, Dr. Balme reported that claimant was doing,
quite well with reasonably good stability considering the

extensive nature of his ligament disruption. He found the
‘"range of motion of the knee was approximately 20 to 90
degrees., He advised claimant to continue physical therapy.

He felt that claimant might possibly return to work around
the 1st of July if he was able to return to vigorous logging

activities at all. In June 19782, Dr. EBalme reported that
claimant continued to complair’ of pain in the knee while
performing vigorous activities. He found the range of motion
was approximately from 5 to 120 degrees. He noted claimant
had a mild varus instability. : :

Claimant reported that he returned to work on September
14, 1978 as a fire watcher with his employer. However, Dr.
Balme continued to report that claimant continued to complain
of swelling in his knee and difficulty standing on it for
any length of time. . : o S e
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On February 3, 1979, Dr. Balme advised the Fund that he
referred claimant to Dr. Kenneth Singer. He noted tnat
claimant apparently was performing ranch work; he was not
sure what exactly claimant had ‘becn doing on his ranch.

Dr. Xenneth Singer, in February 1979, reported that the
ligament repair had healed and was extremely stable. Claimant
complained that his knee symptoms were intermittent, His
symptoms consisted of an occasional sharp pain and swelling.
Claimant notice the swelling developed after he engaged in
any significant activity. Claimant teld Dr. Singer that he
-had a small farm which he was able to do some.of the normal
ranching activities on, but he was unable to return to
~prolonged standing, walking or <limbing because of his knee.
Dr. Singer did not feel the. symptoms complained of by claimant
represented any instability- in the  knee. He lnttrploted -
rays as revealing a small osteophytc in the anterior portlon
of the tlblal plateau. D el

On May 5, 1979, Dr. Slnger performed an arthroscope of
the left knee. This examlnatlon was apparently normal.

Dr. Balme, on April 4, l979,—reported that claimant
continued to complain of difficulty going up and down stairs,
running, and squatting. Dr. -Balme found that claimant still
had a slight ligamentous laxity to varus stress. The range
of motion of claimant's knee was full. Dr. Balme opined
that claimant would:be unable to return to his previous job -
of bumping knots in the wood.:. He.felt that claimant should
be able to pursue his farm work, which would aliow him to be
on and off his feet throughout the day with intermittent
heavy lifting, but did not require squatting or rapid agile
changing of directions, or running or walking for ary prolonged
period of time over irreqular terrain. Dr. Balme opined
that claimant's condition was: medlcally stationary.

*

A Determination Orvder, dlu.u May 1, 1979, awarded
claimant temporary total disability compensation and temporary
partial disability compensation and. compensation oquql to
15° for 10% loss of his left leg.

On September 20, 1979, Dr. Robert Bomengen indicated
that claimant developed difficulty over the weekend in his
left knee. Claimant reported that he was operating a tractor:
which had a loader on it and required him to use a clutch.
Claimant indicated the use of a clutch aggravated his knee
condition. Claimant further stdted that he was still unable
to squat down or kneel on his knee at all due te the pain.
Further, claimant indicated that he had difficulty wualking
on uneven ground because of an insecure feeling in his knee.
Dr. Bomengen felt that claimant had some mild arthritic
changes of the left knee which. would be aggravated with
excessive use or standing in one position.
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At the hearving, claiaant indicated he s2ill has difficules
with soreness and swoelling in his left knec.s He statod -that
while he could straighten out his log focward in 2 sibting
position, he was unable to bend it backwards. e said that
he has difficulty walking up and down stairs, noting more
difficulty in walking down stairs than in walking up stairs.
According to claimant he feels he has leoss swelling now and
his.condition has been relatively stable for the last six
months. He indicated that while he could run and sometimes
trot, he noticed a greater pLopenflty for fatigue in hLis
left leg. Claimant also testified that he has dohe some
fairly strenuous work on the ranch in the last six to eiqght
months. Claimant currently runs a sheep ranch. He indicates
‘that he has plowed approximately-70 acres of ground. He also
raises hay which he sells. Claimant stated that his ranch
consists of- approximately 330 acres. He inaicated that this

was fenced and that he was required almocst aailwy repalring .

of the fence. He stated that he used a three-wheel motorcycle
to ride the fence to check for holes in it. HHe said he
currently was raising approximately 450 sheep and that he

had had as high as.900 sheep on his ranch. Claimant testified
that he performed as much of the work around his ranch such

as lambing, handling hay, and feeding his sheep.

The Referec, after reviewling all the evidence, concluded
that claimant was entitled to an increased award of compensa-
tion for his left leg injury over that which he had sreviously
awarded. Therefore, the Referec stoaied that the degree of
impairment -while primarily a medical-question must be deter=-

“mined by looking at credible . testimony as well. ‘he
Referee noted that while a lack of nedical, clarification for
some of claimant's complaints and djsabi]ity weakened his
claim, it did not defeat his eclaim. Therefore, the Roleree
found that claimant was entitled to an additional award cof
compensation equal to 37.5° for 25% scheduled diﬁwhlilLy
for loss .of his left leqg, in addition ©o that which he had

‘been previously awarded. The heleree [urther ewarded claimant's

attorney a fee out of this increased compensation.

BOARD ON DE NOVO RIVIEW

The Board, after de novo review, modifies the Taferee's
order. The loss of use, when evaluating a scheduled injury,
does not necessarily corrélate to the extent of a mechanical
impairment as determined by the mncdical evidence. The board
finds, based on all the evidence in this case, that Uthe
award granted by the Referee was excessive. The Board finds
claimant is entitled to an award of compensation egual to
30° for 20% loss of his left leqg. 'This award is in lieu 'of
any previous awards of scheduled disalbility.
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ORDER

The Referee's order, dated November 1, 1979, is modified.

Claimant is hereby granted an award of ccmpensation
equal to 30° for 20% loss of his left leg. This award is in
lieu, of any previous awards for permanent partial disability
that claimant had been granted for his left leg injury.

The remainder of the Referee's order is affirmed.

WCB CASE NO. 79-5133 April 15, 1980

PHYLLIS HAM, CLAIMANT

Wade P, Bettis, Jr., Claimant's Atty.
Lawrence L. Paulson, Employer's Atty,
Amended Stipulation

Claimant, acting by and through her attorney, Wade

" P. Bettis, Jr., and the insurance carrier, Chubb Pacific,
acting by and through their attorney, Lawrence L. Paulson,
hereby enter into the following proposed amended stipulation:

1. Claimant shall recelve her compensation award in
a lump sum settlement. :

2. All other conditions of stlpulatlon dated March
21, 1980 shall remain the same.

IT IS SO ORDERED and the amended stipulation is

approved, and all aspects of the previous stipulation
are also approved.
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WCB CASE NO. 79-872 Avril 15, 1980

DOLORES M. HENRY, CLAIMANT

Bump, Young & Walker, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore

" & Roberts, Employer's Attys.

Request for Review by the Claimant

ISSUE ON REVIEW

The claimant secks Board review of the Referee's order
: whlch affirmed the Determination Crder, dated August 22,
11978, which awarded claimant compensation equal to 48° for -
15% unscheduled disability for a back injury. Claimant
contends that she is permanently and totally.disabled.

]

. FACTS

Claimant, a 46-year-old cleanlnq lady with Hank's o
Thriftway, sustained an inijury to her back on October 31,
- 1974 while mopping a fleor. Claimant indicated that she
; went to straighten up and she experienced pain in her back.
" Dr, James Garland diagnosed a probable herniated disc.

On October 3, 1975, Dr. Garlond reported that claimant's
condition was medically stationary as of January 25, 1975.
He indicated that on that date claimant told him that. she
did not have any pain in her left leqg, but the leq at times
would give out. Dr. Garland, in January 1976, indicated that
he released claimant for modified work on Januvary 6, 1975
and regular work on January 20, 1975. and reported her condition
was stationary as of March 15, 1975.

.In March 1976, Dr. Garland reportod thdt clalmari §
‘attempted to work four hours on March 15, 1976, but haG been |
unable to tolerate the work because of pain.
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On May 7, 1976, Do, Franci. dash indics 1rd that claimant

Q complained of low back oain, lc gluteal pain, lelt posterior
thigh and calf pain to the ankle level, and intermittont
weakness in the left leg. X-rays revealed that claimanit had

a sixth lumbar vertebra and sacralization of the "sixch™
lumbar vertebra on the left side. Dr. Nash performed a
myelogram which revealed a.defect at the 1L5-81 level. Cn
June 4, 1976, he performed a- decompressive laminectomy at
the L5-L6 level and a discectomy at the 1.5-L6 level. By
September 1976, Dr. Nash indicated claimant was making a
satisfactory recovery from surgery, but still complained of
cramps in the left leg and inability to do her back exercises
. because of a flare-up with a bowel problem. It was his
.opinion that claimant would he unable to return to her
previcus type of work and that claimant would benefit, in
his opinion, from vocaticnal rchabilitcation. In Novomber
1976, Dr. Hash noted thaet claimant complalned ¢f intermittent
cramping in the left leg and low back fatigue with prolonged
. standing. He opined that claimant could begin a vocational
rehabilitation program with a vocational goal of cbtaining a
job which did not require prolonged periods of standing, or
lifting, or forward flexion, etc.

Cn November 16, 1976, claimant applied for . vocational
assistance. Claimant was referrgd to Mr. Richard King, a
private rehabilitation specialist.

Q Claimant- ¢ontinued to complain of muscle spasm at the
lumbosacral level with left gluteal, thigh, and calf radiation
of pain. Dr. WNash performed a second myelogram in May 1977,
which revealed some defoccts at the cervical level and no
evidence of abnormaiities in the lumbar area with the exception
of failure of filling of the nerve root at L5-S1 level on

the right.

On July 25, 1977, Dr. Nash oplned that based upon
claimant's medical history, upon the fact that claimant had
been rejected for vocaticonal rehabilitation, he did not feel
that claimant was capable of returning to productive employ-
ment., He did not foresee any additional. surgery unless
claimant's condition worsened. His final diagnosis was:

"1) Status post-lumbar laminectomy with continuing
signs of neuropathy L5, Jeft

2) SLaLhS post-median nerve entrapment, cight car-
pal level.

3) Multiple level cervical spondylolysis.

} History of multipie al™ - gies
5) Euphysema
6)

Bowel resections x 2 per Drs. Gariand and hwe".

Q!’ Dr. Nash opined that claimant had "on-going permanent partial
dlsablllty" ' '
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Mr. King, in October 1977, rcporitod claimant had a 10th
grade education and had worked in a nursery, poultry process-
ing plant, as-a fruit picker, doing waltress work, and
various jobs in different canncries previously to her job
with Thriftway. Claimant did not have any vocational goal.-

Mr. King began trying to work with claimant to reinteqrate

her into the labor force.

On December 7, 1977, Dr. Orville Jones indicated he did
not feel claimant could return to her former job. He felt
she should have limitations on her bending and 1lifting. It
was his opinion that claimant was magnifying her. subjective
complaints over her objective . findings. He felt claimant was

.not permanently and totally disabled and that with proper

treatment, claimant could be expected to rcturn to the labor
market in a limited way. Dr. Jones felt that claimant was
capable of performing fairl: sedentary work. Dr. Joncs

rated a total loss of function of claimant's back, as existing

at the time of his examination and due to her injury, in the
upper range of moderate, that is "approaching 603%". iie felt
claimant should be referred to the Portland Pain Clinic for
evaluation and treatment. His diagnosis was shatus post-
operative lumbar laminectcomy, chronic residual lumbosacral
strain, residual left sciatica without marked radiculopathy,
and functicnal overlay. ' ' :

In January 1978, v. Nash indicated he was in complete
agreement with Dr. Jones' diagnosis and current status
evaluation. However, he felt claimant's inability to be
rehabilitated was not based solely upon her problems as
listed by Dr. Jones, but on the associated problems of
cervical spondylosis and particularly emphysema as well as

ongoing abdominal problems. Dr. Nash did not feel that - =

claimant would benefit from evaluation in the Pain. Clinic.

.On April 5, 1978, Dr.'Peter DeCourcy, a psychologist,

reported that. he classified claimant as an extremely dependent:

woman who had a remarkably poor seli-concept and who had a

chrornic high level of tension and anxieity which was assoclated.

with insecurity, social isolation and chronic feelings of
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unhappiness. It was his . opinic: that she was preoccupied
with her bodily functions and ; vsical symptoms; she contin=
rally complained of pain and discomfort, and her physical
discomfort was grossly exacerbated under conditions of
internal or external stress, He observed claimant had
saveral physical problems -during his interview with her,
Claimant, in his opinion, viewed. herself as unemployahle and
had no interest in considering employment, It was his . -
opinion that claimant's functional and organic problems were
sufficiently severe to combine to make her virtually unemploy=
able. Further, he felt that the only occupations in which:

claimant could possibly succeed we re those in which she

. could change positions freguently and alternate sitting and
Lstandlng. He stated she could not be expected to use her
hands, arms or fingers in any sustained activity, and could

not be expected to work at a conventional table or height.
Dr. DeCourcy felt claimant would qualify for work as a

-security guard, a telephone answering service operator or an

information clerk. He noted that there were other.jobs
claimant could possibly fill which were all of a light’
sedentary nature, He felt claimant’s motivation was so poor

that she would require a great deal of encouragement if she
were to attempt employment even on a trial basis. He observed
that claimant had good hand-eye coordination and that she

was unable to sit or stand for brief periods of time without
changing positions, unable to bend, stoop, squat, kneel,
unable to work with her hands at table level while sitting,
unable to work at a table while standing and unable to use

her hands or fingers at physical activities, had poor hand

and finger dexterity, and impairment of mobility of her arms
and shoulders. :

Cn April 20, 1978, Mr. Ring felt that the rehabilitation
efforts should be closed because of the severity of claimant's
disability. L

in June-1978, Mr. King reported that he asked claimant
‘about the possibility of working in an electronics firm. .
Claimant stated she could not work there because of a smell
of plastics. Mr. King indicated that he could not smell
plastics, but claimant said she would be unable to work in
that environment because it would bother her. Claimant
stated she could neither drive, sit or stand nor do her
housework and was unable to do any work at all.” Mr. King
reported claimant continued to show no motivation to return

to work. He had also discusse: . possible workshop evaluation

at St. Vincent de Paul to deteraine what claimant's restrictions
were. Claimant declined to enter this program saying it was.

too far for her drive. Mr. King stated that claimant seemed
to have "an answer" for every suggestion that he had rLgaldlng
cmployment which he felt was Wlthln her restrictions.



On July 10, 1978, the rehabilitaticn services Mr. King
was employed by. closed their file on claimant. Thils was
based on her lack of cooperation with them.

A Determination Order, dated August 22, 1978, awarded
claimant temporary total disability compensation from November
1, 1974 through January 5, 1975, less time worked, further
temporary total disability compensation from March 15, 1875
through July 25, 1978, and temporary partial disability
compensation from January 6, 1975 through February 14, 1975
and compensation .equal to 48° for 15% unscheduled disability
for her back injury. ' . :

; On January 11, 1979, Dr. Nash opined that claihmant was
pernanently 1ncapac1tated from a regular form of gainful employ=
ment, He based this medical opinion upon claimant's multiple
diagnosis he had listed in his June 25, 1977 report which *he
felt prevented her from engaging in employment for which she
had been trained. He estimated that the permanent impairment

+ that claimant had as a result of her work-related injury was
approximately "60-70% disability of her back functicn".. He
felt claimant's condition had achieved maximal medical

benefit when she was discharged from the hespital in May

1977. He noted that claimant's continuing pain affected her
living and affected her ability to travel, limited her
ability to sit, stand or walk for vrolonged periods of time.

The Orthopaedic Cornsultants, in April 1979, reported
claimant complained of constant muscle spasm in the low back
and left leg which were brought on by prolonged activity of
any type. Claimant indicated these were relieved by heat or
by walking. She also indicated her left leg occasionally
gave cut. It was their opinion that claimant's condition
was medically stationary. They did not believe that claimant
could return to her same occupation even with limitations,
but did feel that she could do light or sedentary work.

They did feel claimant needed further vocational assistance,
psychological or psychiatric examination or referral to the
Pain Center. It was their opinion that claimant did not

appear to be well motivated to ceturn to work. They estimated
the total loss of function of h2 lumbosacral spine as it
existed at the time of their ex.nination was moderate and

this loss of function was due to her injury in October 1974.

At the hearing claimant testified that she could sit
for 10 to 15 minutes, could not get on her hands and knees,
could stand for only 15 minutes, walk one black, and could
not perform restaurant work. She further testified that she!
was unable to do anything outdoors except look at her garden
and pick plums off a.tree whilc standing on the ground.




. Mr. Kenneth Gale, an investigator, took survelllance
films of the claimant. He testificd he saw the- claimant
shake rugs, do some yard work, including the use of a wheel-
barrow, observed her drive around, mop and do other various
activities over a two day period. Ile said that he did not
observe claimant having any physical difficulty. Films show
claimant carrying what appeared to be heavy packages, shaking
rugs, raising her arms overhead using a wash line, -sweeping
with a broom, cleaning with a mop and on several occasions
bending forward from the waist while working in the vyard.

The films alsoc showed her ability to duck under tree branches
and work vigorously rearranging throw rugs on a wash line.
The films show her.shoveling sawdust, kicking at dirt,
‘manipulating a wheelbarrow, carrying a lawn chair, bending,
checking her porch constructicn, stepping high over a porch
construction forms, getting into a pickup, slamming. the door
with apparently no problem and walking easily on rough
ground. During the entire length of the films claimant was
not observed to be evidencing any pain. .

The Referee, after reviewing all the evidence in Ehi$
case, found that an additional award of compensation was not
warranted and affirmed the Determination Order of August 22,
1978. :

BOARD ON DI HNOVO REVIEW

The Board, after de novo review, would modify the
Referee's order. Based on all the medical evidence in this
case, the Board finds that the award of unscheduled disability
was not adequate. The Board does not find that claimant was
permanently and totally disabled. She has shown no evidence
of motivation to return toc work and has not sought or looked
for work since her injury. Further, she has nct cooperated
with the rehabilitation people in attempting to find her
work or in obtaining new skills. The greater weight of the

"medical evidence indicates tha ~laimant has a moderate’
impairm@nt only and tnat she ic .ot permanently and totally
disabled. Therefore, the Board concludes that, based-on all.
the evidence, claimant is entitled to an award of compensation
equal to 160° for 50% unscheduled disability. This award is
in lieu of any previous awards for unschcdulgd Jlsablllty
claimant had been qrantoa.

ORDER

- The Referee's order, dated September 14, 1979, is
modified. .

Claimant is hereby granted an award of compensation
equal'to 160° for 50% unscheduled daisability for her low
back injury. This award is in lieu of all previous awards
for unscheduled disability for this injury.
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Claimant's attorney is hereby granted as a reasonahle
attorney's fee for his services at Board review a sum egqual =~ ' Q
to 25% of the increased compensation granted by this order,

payable out of said compensation as paid, not to exceed

$3, OOO : '

'WCB CASE NO. 78-873 April 15, 1980

 HARRY H, INKLEY, CLAIMANT _

“Willner, -Bennett, Riggs & Bobbltt,
Claimant's Attys.

Lang, Klein, Wolf, Smith,Griffith
& Hallmark, Employer s Attys.

Order On Remand

On January 29, 1979, the Board entered its Order on
Review which reversed the Referee's order. In its order,
the Board held, under the "last injurious exposure” rule,
that claimant had not been exposed to any kind of noise
which would be likely to cause a-hearing loss after April 1,
1976. .The Employee Benefits Insurance Company (EBI) furnished
the emplovyer's workers' compensation coverage after April 1,
1976. The State Accident Insurance Fund (Fund) provided
workers' compensation insurance coverage for the emplover
prior to that date. The Board concluded that neither EBI
nor the Fund were responsible to provide benefits to claimani
for his hearing loss. This order was timely appealed to the
Court of Appeals which affirmed the Board s order and then
to the Supreme Court. :

The Supreme Court, in Inkley v. Forest Fiber Products

Company, et.al. 288 Or 337, L rpa2ada (1980, held

under the last 1njurlous exposure rule claimant need only

prove that the empleoyment environment could have contributed,

" to the hearing loss. "The Court felt that the Referee had
‘correctly applied this rule, but that the Board had not.
Therefore, the case was remanded to the Board to determine
whether the employment environment from April 1976 to claimant's
retirement could have contributed to his. hearing loss.

Alsc, the Court held that the Fund had been correctly joined

as a party to these proceedings.

On January 22, 19890, the Supreme Court entered a Judgment
and Mandate remanding this case through the Ccourt of Appeals
to the Board for further proceedings in conformity with its
opinion.
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The Board, after receivin:d. the Judgment and Mandate and.
after de novo review, finds th.i claimant's employment '
environment from April 1, 1976 to his retirement could have
contributed to his hearing loss. The Board notes in this
case that the employer remodeled-its shop which resulted in
a reduction of the noise level. The Board further notes
that the claimant worked in the shop area and in the plant
area. Claimant was provided ear protection which he wore,
except at certain times when welding. The welding was done
in the shop and in the plant area. The work environment in
the plant could contribute to hearing. loss in this claimant
and to the extent that he performed welding tasks without
ear protection while working in that envireonment his hearing

could have been affected.

This case deals with one employer that had securced
workers' compensatlion coverage from two successive insurance
carriers. The evidence is uncontradicted that the claimant's
hearing loss is nolse-related and the injurious. exposure
occurred at Forest Fiber Products Company. Under the last
injurious exposure rule, the carrier providing the workers'
compensation insurance coverage for the employer at.the time
the last injurious exposure occurs must assume responsibility

for the hearing loss. Under the rule enuciated in Inkley
(supra.) the testimeny in this case establishes [ERI as the
responsible carrier. The Board finds cleimant's work from

April 1, 1976 to his retirement could have contributed to
his hearing loss and therefore remands clatmant's claim to
EBI for acceptance and payment of compensation and other
benefits as provided by law. Claimant's attorney is hereby
granted a fee of $1,100 for his representation of claimant
at both the hearing and Board level.

ORDER

EBI's denial, dated January 5, 1978, is sct aside and
claimant's c¢laim is remanded to it for acceptance and payment
of compensation and benefits as provided by the Workers’
Compensation law for his hearing loss.

Claimant's attorney is hereby granted a reasonable

attorney's fee for his services.both at the hearing and at
the -Board level in the amount of $1,100, payable by EBI.
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WCB CASE NO. 79-924 April 15, 1980

BILL E. JONES, CLAIMANT

Richardson, Murphy & Nelson, Claimant's Attys.
SAIF, Legal Services, Defense Atty. ’
Request for Review hy Claimant

Cross~request by the SAIF

" ISSUE ON REVIEW

Claimant and the .State Accident Insurance Fund (Fund)
seek Board review of the Referee's order which granted
‘claimant additional compensation egual to 160° for 50%
‘unscheduled disability and awarded an attorney fee to his
attorney. Claimant contends he is permanently. and totally .
disabled. The Tund contends this award is excessive.

FACTS

Claimant, a 42-year-old truck driver for Thomas Oil
Company, injured his back on December 2, 1976 when he fell
while getting off of his truck. X-rays revealed an o0ld
rheumatoid spondylitis of the lumbosacral spine and a solid
fusion of the lumbar vertebrae and sacroiliac joints. . .Dr.
James Baldwin caiadnosed claimant's injury as an ankylosing
spondylolitis and acute lumbosacral sprain,

* In April 1977, Dr. H. Freeman Fitch'reported claimant

" had had an ankylosing spondylitis since.1951. Claimant had

recurring pain from this condition. X-rays revealed a
"bamboo sclid spine" with some probable motion through the
lumbosacral region. Dr. Fitch felt claimant should continue
to be treated conservatively.

The Orthopaedic Consultants, in August 1977, indicated
claimant was "surprisingly" free of complaints. Their
‘diagnosis was: "1. Marie-Strumpell spondylitis anklopoetica
involving the entire spine and shoulders; 2. Chronic lumbar
strain, secondary to trauma' Tt was their opinion claimant's
condition was stationary and clalmant could return to his
previous occupation with limitations. They felt the overall
"disability" to claimant's back was severa, but due to the -
December 2, ‘1976 injury only mildly moderate. o

Ciaimant attended the Wil ism Callahan Center from -
October 28, 1977 through Decenvar 7, 1977.  Dr. Monty Johnson,
a psychologist and team chairman of the vocational tzam,

" reported claimant coope:ated with the personnel at the

Center and participated in the programs at the Center.
Claimant was discharged Lo Vocational Rehabilitation D1v1510n'
for "general plan development"
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In March 1978, Drs. Michael [leming and Norman Hickman

reported claimant was using biofeedback. A report from the
Callahan Center had indicated claimant was moderately tense
and moderately overfocused on his physical problems. Drs.

Fleming and Hickman noted. claimant was a person who demanded
a lot of himself and pushed himself to meet his own expecta=
tions. Further, they . reported claimant had been unable to
continue to work as a truck driver and his uncertainty about
his new vocational program added to claimant's feelings of
anxiety and tension. It was their’ oplnxon that clalmant
needed psychological assistance. -

Also, in March 1978, claimant was found eligible for
~vocational rehabilitation. The limitations placed con claimant
were: no lifting over 25 pounds, no continuous bending or
squatting, and no constant standing. Claimant's work history
consisted of 20 years of truck driving and some clerking
work. He stated he had an 1lth qrade education and a GED,
Through vocational rehabilitation in March 1978 claimant
began a prcgram with a vocational goal of becoming an account=
ant., .

At the hearing, .claimant testified while in the vocational
rehabilitation program he experlenced low back pain and :
headaches which increased -in intensity and frequency the
‘longer he partLC1patLd in the program

Dr. Guy Parvaresh, a psychlatrlst, “ugust 1978/
diagnosed: "1) Anx1ety neurosis = psychophy51ologlcal musculo=
"skeletal disorder. 2) Personality disorder = passive dependent
in nature”": He felt claimant could perform, psychologically,
any Jjob and felt the only limitations placed on claimant
.should be based on the "orthopedic limitation”. Dr. Parvaresh
did not find a causal relationship between claimant's injury
and his present psychopathology.

In January 1979, Dr. Thomas Reardon, who had been.
‘treating claimant, copined he was in. all probability permanently
disabled. He did not feel claimant was a candidate for .
rehabilitation. Dr. Reardon commented he. had known.clailmant
a number of years prior to his December 1976 injury and |
claimant had made every effort to be self-sufficent despite
his ankylosing spondylitis,

A Determination: Order, ducued January 25, 1979, awarded
claimant temporary total disability compensation anu compensdas
tion egual to 32° for 10% unscheduled disability for his low
back injury. :
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In April 1979, Ms. Elsie McFarland and Dr. Paul Metzger,

a psychologist, reported claimant had continued to -rcceive @
psychotherapy. Claimant felt "physically a wreck” and .
"terribly incapacitated by his rheumatoid arthritis". They

characterized claimant as one of the "quietly-agonized
individual" who continued to apolcgize for complaining, for
appearinq upset, or for causing anyone probloms.

Claimant also developed a problem with his fight knee. _
This condition was not related to his injury. ;

: Claimant has not souqht other employment since his
-1njury :

The Referee, based on all the evidence,. concluded
claimant was not permanently and totally disabled. However,
the Referee increased claimant's-.award of compensation by
160° for 50% additional unscheduled disability and qlanted
claimant's attorney a fee.

BOARD ON DE NOVO REVIEW

The Board, atter de novo review, remands this case to
the Referee. The record in this case was not- adequately -
developed. The Board remands this case to Referee Lou
Williams, under ORS 656,295, for the parties to develop. :
evidence on claimant's vocational potential, His trainability, ‘ib
employability and ‘his vocational aptitude.: The Board orders X
the claim reopened as of the date of the hearing and claimant
is entitled. to temporary total disability from that date
until the case is again closed by the Referee's issuance of
an Opinion and Order.

ORDER

Claimant's claim is hereby remanded to its Hearings
Division to be set for an expedited hearing -before Referee
Lou Williams for the taking of cvidence on claimant's vocational
potential, trainability, employability and vocaticnal aptitude.
Claimant's claim is to be reopunLd as of the date of the
hearing and until it 1is agaln clased pursuant to the issuance
of the Referee's order.
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WCB CASE NO. K 76-4368  April 1
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CLIFTON REYNOLDS, CLAIMANT
Dennis Henninger, Claimant's.Atty..
L.ang, Klein, Wolf, Smith, Griffith

& Hallmark, Emplover's Attys.
Request for Review bv Employer

ISSUE ON REVIEW

The employer-carrier seeks Board review of the Referee's:

order which set aside its denial, dated May 11, 1%79. and
remanded claimant's claim to it for acceptance and payment -

of benefits until the claim was closed pursuant to ORS
656.268, awarded claimant, as & penalty, 25% of all interim
compensation due from May 11, 1979 o the date of his order
(September 26, 1979}, and awarded claimant's attormey a fec
of $750. The .employer-carrier contends the Referee erred in
so doing. :

FACTS
Claimant, employed as a "renderer" with this emplover,

injured his back on Cctober 13, 1978 when he slipped and
fell. Dr. 7. C. Nachtigal diagnosed this injury as an acute

Jdumbar strain. Claimant returned to work for this emplover

on November 13, 1978.

On December 6, 1978 claimant sustained a second injury
to his back and neck when he fell off the side . of a dump
truck. Dr. F. C. Nachtigail dliagnosed thig injury as a lumbar
strain. He indicated that this injury would not cause any
permanent impairment.

On January 5, 1979, claimant was terminated by this
employer for alleged poor work performance.

A Determination Order on ine October 13, 1978 injury,
dated January 15, 1979, awarcca claimant temporary total
disability compensation from November 3, 1978 through November
10, 1978. '

On February 16, 1979, Dr. Steven J. Thomas reported
claimant complained of continuing back pain which had worsened

since his discharge by this employer. Dr. Thomas felt:
claimant was unable to work because of chronic back pain anda
felt claimant's claim should be reopened. Dr. Thomas started

claimant on a program of physical therapy and anti-
inflammatory medication. =
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On TFebruary 28, 1979, claimant was hospitalized by -Dr.
Thomas for a trial period of traction and physical therapy. o 6
Dr. Thomas indicated his original diagnosis was moderately
severe lumbar and mild cervical strain, that treatment of
claimant as an outpatient had failed and that claimant's
symptoms had continued to increase. His dlagnosis was a
lumbar strain. He found no evidence of nerve root 1mp1nqement

Dr. Thomas, in March 1979, rcported that claimant
contlnued to have pain and was unable to resume his previous
occupation. He noted claimant was still under active treatment
with physical therapy, and anti-inflammatory medication. He
felt it was questionable whether claimant would be able to
‘return to his regular occupaticn since it involved a lot of
heavy lifting. He referred claimant to vocational rchabilita-
tion for training for a light-didty job. He opined that
claimant's condition was still not medically stationary.

On May 11, 1979, the carrier denied claimant's claim.
The basis of this denial was the fact that thelr investigation
and the current medical reports in their files indicated.
that claimant's current condition was not a contlnuatlon of
his October 13, 1978 back injury. :

At the hearing, claimant testified that his work at the
rendering company was vigorous phjSlCaI work. He indicated
he had lost two weeks from work in November due to his first e
injury. Claimant further testified that when he returned to
work he was having some physical problems with his back and
it progressively got worse over the weeks after he was
terminated by this employer.

The evidence introduced by the carrier indicated that
benefits were paid up to the date of their denial, May 11,
15879.

The Refereec stated that i medical reporcs from Dr.
Thomas were sufficient to esta.lish that claimant's condition
‘had worsened since the. last award of compensation. = The
Referee noted that claimant's symptoms were greater and that
Dr. Thomas had begun a progressive course of curative treat-
ment, including bed rest, traction, physical therapy, exercises,
and medication. Further, Dr. Thomas questioned whether
claimant could return to his previocus occupation. The:

Referee noted that Dr. Thomas was aware claimant intially
suffered a back sprain and indicated that the current condition
was the result of the industrial injury. Dr. Thomas requested
the_claim be reopened. The Referee found the unrebutted
,‘me@lcal evidence was that the condition was related *+o the
injury and there had been a worsening cof claimant's condition
since the last award or arrangement of compensation. There-
fore, the Referee set aside the carrier's denial. :
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Claimant's request for penalties and attorney’s feces
for the unreasonable refusal to pay compensation was granted.
The Referee's found that the evidence indicated that at the
time the denial was made, there was no supporting medical
evidence or probative lay evidence to justify the denial.
Therefore, the Referee concluded the denial was unreasonable
and assessed a penalty and attorney's fea.

BOARD ON DE NOVO REVIEW

The RBoard, after de novo review, modifies the Referee's
order. The Beoard agrees with the Referee's setting aside of
the employer-carrier's denial and remanding the claim back
‘to it -for payment of benefits until the claim was closed
pursuant to ORS 656.268 and awarding claimant's attorney a
fee of $750. The Board, however, doecs not find that the
acts by the carrier in this case were unreasonable. At the
time the denial was made, the carrier had, in 1ts possession,
the report of Dr. Thomas which reflected only subjective
complaints by the claimant. 7The Board does not ifind that
the carrier's denial issued in May 1979 based on the evidence
it had before it at the time it was entered, was unreasonable.
The carrier continued te pay -all benefits which claimant was
entitled to up to the date of its denial. Therefore, the
Board, based on all the evidence, finds that the denial
issued by the carrier was not unreasonable reqguiring the
awarding of penalties and attorney fees in this particular
case. The Board modifies the Referee's order by reversing
that portion of the Referee's order which awarded a penalty
equal to 25% of all the interim compensation due from May
11, 1979 the date of the carrier's denial, to September 26,
1979, the date of the Referee's order.

ORDER

The Referee's order, dated September 26, 1979, is
modified. '

That portion of the Referee's order which awarded a
penalty equal to 25% of all interim compensation due from
May 11, 1979 to the date of his order is reversed. The
remainder of the Referce's order is affirmed.

Claimant's attorney is hereby granted a recasonable

attorney's fee for his services in connection with this
Board review in the amount of $100, payable by the carrier.
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WCB CASE NO.  79-1795 April 15, 1980

THOMAS R. WARREN, CLAIMANT

Colombo & Scanlon, Claimant's Attys.
SATIF, Legal Services, Defense Atty.:
Request for Review by Claimant

ISSUE_ON REVIEW

Claimant seeks Board review of the leleree's order
which affirmed the State Accident Insurance fund"s (hercin=
after referred to as the Fund) denial of his claim for a
November 28, 1978 alleged back injury.

FACTS

Claimant, 32 years old, was employed by Pacific Coast
Services as a carpet-cleaner manager. He was reguired to
clean carpets and also to sell the scrvice to custoners.
Claimant testified that in 197% he had developed upper back
and shoulder problems from lifting and moving heavy furniture.
He received some treatment for this injury. In October
1977, while moving a piano he again injured his back. Ee
received medical treatment for this injury, but missed no
time from work. ' -

In February 1978, Dr. Jacob Wilson treated claimant for
back pain and headaches. Claimant told Dr. Wilson he had
hurt his back in Januvary 1978 lifting a heavy rvug cleaning
machine. Claimant also said he had injured his back in
November lifting a couch.

Claimant alleges that on November 28, 1978 he injured
his back while moving a couch for a customer before cleaning
her carpet. Claimant said he completed the job and returned
to his office. He notified a co-worker, Linda Doty, ebout
his back and asked her for an insurance form. She gave
claimant a sealed envelope with his name on it. Inside the
envelope was a notification from claimant's supervisor that
he had been laid off. After this, claimant called and made
an appointment to see Dr. Phillip Hanna, D.C.

Dr. Hanna diagnosed claimant's injury as a lumbosacral
sprain with attendant thoraco-cervical myofascitis. Dr.
Hanna found low back muscle spasm in the mid-thoracic and
cervical areas. Claimant told Dr. Hanna he had gotten a
sharp pain in his low back lifting a couch.

The Fund denied this claim on January 26, 1979 because
it was unable to substantiate any on-the-job accident or
incident on November 28, 1978 while claimant was employed by
Pacific Coast Carpet Cleaning Services.
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Dr. Hanna reported ‘¢claimant had been last seen on May
14, 197% and it was his copinion claimant's condition was
medically stationary. Dr. Harna stated claimant did not
mention any previous back injury ol surdgery.

At the hearing, Linda Doty testified claimant roturned
to the office and she handed him the scaled envelope. She
said claimant went into his office, without mentioning any
back injury. Later, according to BMs. Doty, claimant came out
of his office and asked for an insurance I[orm. At that
time, claimant said he had hurt his back. -
Mr. Lewis Busby, the owner of this business, testified’
o claimant told him he was in nend of oral surgery, which
claimant thought would be performed in December 197&.
Claimant told Mr. Busby he had financial difficultics and
wanted to be lald off so he could draw unemployment henefits
during his recuperation from his suraery.

Claimant declared bankruptcy in Decenber 1978.

The Referee affirmed the Fund's denial. The Referec
did not find that claimant had carried his burden of proof.
After noting the fact claimant had {ailed to advise Dr.
Hanna of his previous back problems, the Referee was unable
to find that there was a probable material relationshin
hetween claimant's work on November 27, 1978 and the back
problems clalimant demonstrated on that date.

BOARD ON DE NOVO REVIEW

The Board, after Jo rovo yoeview, affirms the Referee's
order. Claimant has the purden of proving by the preponderance
of the evidence his conventlicons. Ti this case, after consider-—
ing all the evidence, the Board camnnolt find olaimant has mat
his burden of pirooi. ' ' '

ORDER
The Referce's - T Taten Sonbombye s : 7 i
e welerae’ s ordeyr, dated Scptomber 14, 1979, “is
affirmed.
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WCB CASE NO. 78-4115 April 15, 1980

MARY L. WILKE, CLAIMANT )

Olson, '‘Hittle, Gardner & Evans, ‘ .
Claimant's Attys.. : '

SAI¥, Legal Services, Defense Atty.

Reauest for Review by the SAIF

ISSUE O REVIEW

The State Accident Insurance Pund {(hercinafter referred
to as the Fund) seeks DRoard review ol the Referee's order
which found that claimant was permanently and totally disabled
ias of November 5, 1979. The TFund contends claimant failed -
to sustain her burden of proving permanent tctal disabilit,

FACTS

Claimant, a 49-year-old unit manager with tne Salam
Rehabilitation facility, on July 25, 1974, sustained an
injury to her back when she tripped on some carpeting while
going up a set of stairs and fell. Dr. W. Don Craske clagnosnad
this injury as an acute low back strain.

In Cctober 1974, Dr. J. H. Fax repcrted cialmant had
undergone two radical mastectomies in the last two months
for breast carcinoma. Claimant stated her back hurt when she
rode in a car "a long wavs" or i1f she sat [or prolonged
periocds of time. She indicated that strenuous activity such
as moppling or pushing & vacuum cleaner also Bothered her
back. Dr. Fax interpretced x-rayvs of claimant's lumbosacral
spine, as showing what appeared to be six lunbar vertcbrae.
with sacralization of -6 on the left. Dr. Fax diagnosed an
attempted sacralization of L-6 on the left anrd chronic
lumbosacral strain. He found little objective evidence of
nerve rcoot irritation other than zliaimant's complaint of
numbness in her right ledg.

Dr. Craske, in bovembar 1074, reported olaimant had
been fitted with a luwbocsacral corset and had returncd to
work .

.

On May 5, 1975, lir. Coorge llarwood, nedical oxandner
for the vrund, noted tnat claimant had subjective comilaints
of pain in the rwight sacrolliac joint avea which consiustod
of a pulling sensation and tightoning sensation. He notod
that c¢laimant returned te her -job on October 21, 1974 without
any reported difficultv. He opined thot claimant's condiltion
was medically stationary and her claim could be closod.

A& Determination Ordeor, dated June 16, 1975, awardadd
claimant temporary total disability compensation from hugust
2, 1974 through October 20, 1974. .

: ' -98-



. Dr. Mohammed Hoda, - in' Novermber 1975, ireported tnat
claimant continued to ¢omplain of back pain. Claimant
advised Dr. Hoda that she had fallen two-and-a-half years.
previously- and landed on her ‘buttocks. She indicated she had
back pain for quite a while, but her condition had improved
"until July 1974 when she . fell again at work. "She indicated
her back had bothered her on and off ever since that time.
Dr. Hoda diagnosed a transitional vertebra S1, with cegenera=
tive changes in the S1-S2 joint on the left side.

On December 10, 1975, Dr. Craske requested that claimant's
claim be reopened. : : - :

In February 1976, Dr. Hoda prescribed a rigid lumbosacral
brace for claimant which had reduced her complaints of back
pain. He felt a. fusion would probably improve claimant's
condition. . .

On February 17, 1976, claimant underwent a mvelogram
which revealed bulging .disc at the L4 and L5 levels. On
Februvary 18, 1976, -Dr. Hoda performed a "LAMINECTOMY L-4 L-5
AND L-5 S-1 DISKECTOMY L-4 L-5 AND L-5 8-1 AND DECOMPRESSION
OF L-5 AND S5-1 NERVE ROOT .ON THE RIGHT SIDE BY EXCISION OF
HYPERTROPHIC LIGAMENTUM FLAVUM". Claimant's claim was reopened
on February 16,.1976 by the Fund. )

After her back surgery, claimant attempted to return to
work. In July 1976, Dr. Hoda reported that claimant was
progressing fairly well except that her back got sore when
she returned "from work". lle reported that at work she had
to do a considerable amount of climbing of steps and at the

end of the day her back was qui'w painful. In October 1976,
Dr. Hoda indicated claimant stil! continued to get an aching
- pain down. her left thigh to the knee. Claimant advised him
that she occasionally had to miss ‘work because of this
condition. Claimant related this pain to the climbing of
stairs or steps at work. Dr. Hoda prescrlbed physical
therapy for claimant which did not improve her condition.

In Novenmber 1976, Dr. Hoda reported that an IMG revealed a
radlculopathy at S1-S2 more on the right than the left. He
suggested that claimant start using a transcutaneous dérsum
stimulator, which she did. However, this did not reduce
claimant's pain. -
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On December 14, 1976, Dr. Hoda reported that claimant
had undergone another myelogram. Hiz final diagncsis was a _ a
recurrent “"herniation of L4—L5 and L5-S1 disk affecting the
left L5 and S1 Nerve Roots”. He felt since ¢laimant had

-undergone several surgical prOCQdUlLa in the very recent,

past, she probably was not mentally ready For additional
surgical treatment at that time. He suggested claimant-take,
time off from work and if that did not help claimant's
condition or if the neurological findings increased, clalmant
should consider .additional surgical treatment. '

Dr. Hoda, in February 1977, suggested claimant attend a.
Northwest Pain Center. On March 24, 1977, he opined that T

.claimant was presently and ‘probably permanently disabled

from returning to any gainful occupatlon, however, he felt,
that there was a slight chance that she would be able to do
some part-time light work if her present condition cculd be
"relieved".

On April 12, 1977, claimant was admitted 'to the Northwest
Pain Center. Dr. John Painter, a psychologist, reported
that claimant was an intelligent woman who had had a history -
of hard work and had had an optimistic attitude towards .

~life. However, since her mastectomies and her injuries, he:

felt claimant had become "acutely sensitized to her bodily
state" and her optimism had been replaced by a somewhat
"embittered pessimism about the future”. lle reported that
claimant had gradually reduced her physical activities to .
almost nothing and her social contacts had been reduced

. dramatically. . He felt she was becoming progressively more

depressed and if she were left "to her own devices", the-
prognosis of her recovery would be very poor. Dr. Richard

Newman, a psychologist, reported that claimant's participation

in the program was relatively good. -He noted that claimant

was convinced that she was dying of cancer and had approximately .

two years left to live. He alss noted that claimant had '
never adjusted to the dlelguI\ant of her bilateral broast
removal. He felt claimant needed: "substantial amouni of

desensitization to her disfigurement to her continued feminine
role in terms of increasing the communication aspects ~of hgr i
marital relationship and assistance in her depression whlch
has conv1nce0 her that she 1s terminally il1",

Dr. Hoda reported in July that he had injected claimant
with a steriod substance. Claimant indicated this relieved
some of her pain. o :

\
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In December 1977, claimant complained of wain in her
left shoulder, neck and left arm, sometimes stating her lost
her grips on objects with her left hand. In January 1972,
Dr. Hoda reported she had defirnite hypesthesia and dlbcrnbutlor
of the median nerve onm the left hand. An MG and nerve
concuction studies showed-a very mild compromise of the left
median ncrve at the carpal tunnel. Ry TFebruary 1978, claiwani:
indicated that her left hand symptoms had cleared up and she
had no numbness in the left hand, butbt some soreness over Lhe
medial aspect of the elbow had persisted. ©Dr. Hoda reported
that as far as her back was concerned, flexion was alnnst
complete, but all of her other motions including exionsion,
lateral bending, and.rotation were limited to about 50% of

- normal.  He noted all motions waore ‘painful cxcept for flexion.

He did not find any change in her neurological condition.

On February 28, 1978, Dr. Hoda.opined that clalmant's
condition was stationary and that since even the normai
activities in her house aggravated her back, he did not feel
that she would ever be able to return to regular employment.
He recommended her claim be closced with an appropriate award
of permanent disability. :

A Determination Order, dated May 12, 1978, awarded
claimant additional temporary total disability from November
10, 1975 through February 28, 1978 and compensation equal to
64° for 20% unscheduled dlsaolllty resulting from her low
'back disability. . :

From June 1978 through Septembhr 1978 claimant reported
to Dr. Hoda that hex level of pain increased. She indicated
she was able to drive about a mile and a half in one day.
Claimant also indicated her left clbow condilion had worsened.
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Dr.
diagnosed :
severe psychophvrsiologiaal musculos.c1n‘ul seacitlon, and o
personality decdzﬁ:ndnblon with incipicat psvehotic develop-

menits., He classificd her psychologically as a fLve. o
felt the prognosis [or resteoration and rehabillitabion was

ary poor as far as psvchologilcal facltors wern conceonerd.,
Dr. lickwman opined that the claimant was unamployablo at
that time and deoubted very much that she would ever rotuin
to full time, gainful employmenf. He noted that although-
her reqgular job was nol physicall-s domanding, claimail
apparently was not.able to Lolorate a rogulan work sochaodulo
and was no longoer able to deal with the stresses of 1ifoe o«
winich she was eupocicncing.  FPurthor, he did onot feel ghat
claimant was a suitable candidate for vecational rohabbilita-
tion. dr. Hickman oplned that the psychopatnology was
si¢nificantly and materially related to the claimant's
industrial accident, ta her sargeries, to_xx; aqeneral vooa-
tional predicament, and to other health oblems. o felt
claimant would have continued to work (,\LOLJ\ for her induasturial
injury and because she had made several attempts toe veturn
to work, in his opinion, she would currently be working if
she were able to do so. ) :

M, D pgy;@nLogist,.in

SHLVE FEAacOion . 8¢

SUN UENBAO0,

SaOVETL

M. Byron MeNaught, a voecational rehabllitation counselor,
on hNovember 29, 1978, reportcd that claimant stated she was
in constant pain to the point that oven normal. activitles
agagravated her condition. e stated claimant appearaod in
distress from pain and alsco appeared Lo be very depressed.
Based on the medical and psychological reporis provided him,
he. felt claimant was disabled. He did not feel claimant
could return to any of her. former occupations. Additionally,
he noted that dirvect job placement would have to be ruled
out due to her physical and emoticonal conditiens., Lo was
his opinion that claimant could not handie any training
program in her present state. '

Dr. -Painter, in February 1879, stated 1t was quite
difficult to determine the causal relationship betwean
claimant's Industrial injury and her current psychologlcal
state. He noted that claimant had returned to work followlng
her mastectomies. It was his opinion that she did reasonably
wll with this through the use of repression and denial. He
stated that her industrial injury scrved as the "straw that
broke the camel's back. Thus, once on a course of increasing

withdrawal, loss of sell-estec . and loss of productivity,
the patient only continued to doteriorate further." Dr.
Painter opined that claimant's injury to her back is the
proximal cause of her disability although it by no mcans was
the most significant factor in terms of her psychological
make-up. He felt that because of her psychological state,
the likelihood of hev returning to gainful coployment was
extremaly remote. He did net feel that claimant was malinger-
ing. ' '
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The Board notes Dr. Hicki. .- uldqnosod sévere depressive

roantion, severe anxiely tensicn reaction, severe psychophysio-
logical musculoskelctal reaction, and personality decompensa-

tion with incipient psychotic developments which he related
£6 her industrial accident and resulting surgeries, to her
eneral vocational predicament and to her other health

problems. He felt that claimant was unemployable and doubted

that she would ever be able to return to full-time gainful
employment. , He alsoc noted that claimant certainly would
still be WOrklnw except for her accident. Turther, he felt
claimant had made several attempts to return to work and he
"opined that she would be working . if she were able to do so.
Dr. Painter opined that claimant's injury to her back served

as the "straw that broke the camcl's back". lle noted that
once on a course of increasing withdrawal, loss of sclf-
esteem, and loss of productivity, claimant's condition would
continue to deteriorate further. He noted that it appeared

to him that claimant's 1njury to her back was the prox1ma1
cause of her disability.

The Board finds that based on the medical evidence
alone describing claimant's phvsical condition that this
renders her permanently and totally disabled.

ORDER |

The order of ‘the .Referee, dated November 5, 1979, is'
atflrmed
~ Claimant's attOLney is, hELbe qLantLd a roasonabl&
attorney's fee for his services in connection with this
Board review in the amount of $350, payable by the carrier.

WCB CASE NO. W 79-3258 April 16, 1980
ARYE NELL COLBERT, CLAIMANT
Bloom, Reuben, Marandas & Sly,
Claimant's Attys.
SAIF, Legal Services, Defense Atty,.
Request for Review by Claimant .

Ve

IS35UE ON REVIEW

The claimant seeks Board review of the Referee's order
which granted her an additional 22.5° for 15% loss of the
left leg making a total permanent disability award to date
of 40% loss of the left leg. Claimant further contcnas she
is entitled to temporary total disability compensation frOm
June 12, 1978 through September 26, 1978.
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vmant, 34 years of age, was .empioved as a bus drivern
( ri-det and on Januvary 28, 1975 injured her lefc leg
while trying to locate her bus on the emplover's premises

wlbn she stepped in a hele.

g |'r|

Claimant has other injurv c¢laims; a back injurwy on the
job which occcurred on February 8, 1975 and a right wrist
injury occurring in June 1977 or 1978.

On the case before us, Dr. Soot diagnosed patellar
subluxation,

On June 10, 1975, a Determination Ovder granted claimant
nc compensation for temporary total disabllity nor permanent
partial disability. On April 15, 1977, a stipulation of the
parties granted claimant 30° for 20% loss of the left leg.

On November 30, 1977, Dr. oot reported that claimant
had fallen at home from leg instanility and required home
assilstance for a while, but she was now stable. Claimant
stt11l had complaints of neck and low back pain. Im January

1978, claimant was hospltalized for neck pain. Tn Foebruary
1978, Dr. Soot indicated that claimant was having multiple
falls which aggravated her knee and her back conditions. On.

February 15, 1978, Dr. Soot diagnosed vertebro-gonic pain
syndrome .with significant functional overlay and recurrent
subluxation of the left patella. tHe felt claimant could
possibly return to bus driving if she followed the excrcise
program which he had set out for her

On May 14, 1978 claimant was examined by the Orthopaedic
Consultants who reported that claimant was working-as a bus
driver and complained that prolonged sitting made her leg
stiff. At the time of claimant's injury, she was 5'7" and
waighed 165 pounds and now weighed 210 pounds. Thelr diagnosils
was congenital slipping patella of the left knee, obesity
and a healed neck and low back strain. Her left knee had
very definite disability, secondary to sprain. The le
knee disability was rated as mild, but correctlve SULQ@KY
was recommended which claimant didn't want.

On June 12, 1978, claimant quit her cmplovment with
Tri-Met. ' -

On July 19, 1978, Dr. Soct reported that claimant
remained disabled from pain.in her neck and back. Vocational
rehabilitation was recommended. Dr. Soot concurred with the
findings of the Orthopaedic Consultants regarding clatimant's
neck and back conditicons. In another ryeport of the same
date, Dr. Soot indicated that claimant's left kneec was st111
unstable, but had not been the primary cause of claimant's
disability-.in the past. - . ~
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On :August 21, 1978, a Second Determination Order granted
claimant ktemporary total disability compensation through

February 26, 1978 and no award of permanent partial disability.

On August 25, 1978, Dr. Soot reported claimant was
under his care for pain of the right hand and left knee and
was unable to work from June 12, 1978 through.July 19, 1%878.

On September 1, 1978, clairmant was released for work,
but not as a bus driver. On Sepiember 18, 1978, Dr. Duff
reported that claimant had recurrent dislocating patella and .
he recommended surgery._ On September 26, 1978, Dr. Duff
performed a patellar tendon transfer and release.

On October 23, 1978, Dr. bDuff reported claimant had
been under his care since July 28, 1978 and was unable to.
work due to right wrist and left knee conditions.

. Temporary total disability was commenced by the State
Accident Insurance Fund (Fund) voluntarily on September 26,
1978. In August 1978, claimant had had wrist surgery.

Claimant was re-examined by the Orthopaedic Consultants
on February 23, 1979. They found claimant's conditior was
medically stationary and she needed to continue her exercises
and start a weight reduction program. They felt claimant
could return to bus driving as she does not use her. left leg
on that job. Claimant wished to return to that occupation.
Claimant's impairment to the left leg was rated by them as
mildly moderate.

On March 22, 1979, Dr. Duff also found her condition to
be medically stationary. ‘ L

On March 30, 1979, a Third Determination Order granted
claimant time loss to February 23, 1979 and also an award of
7.5° for 5% loss of the left legq.

On July 6, 1979, Dr. buff reported that claimant was

still having left leg preoblems of weakness of the quadriceps:-

and giving out with patellar femoral grating due to exce551ve
chondromalacia.

Claimant was palid compensation for temporary total
disability from June 12, 1978 through July 19, 1978 but this
payment was offset by the Fund as an overpayment against the
5% awarded by the Third Determination Order.

. Claimant testlfled her problems ‘are her left knee locks
and she ‘loses her balance and falls. She has difficulty
going up and down stairs. She has weakness; she cannot sit
or stand for long periods of time; she -cannot run. She can
only walk one block, and 1f she walks over that her leg
locks and swells. She has constant pain, some numbness and
takes pain _medication..
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The Referee found that claimant failed to prove any
further entitlement to temporary total disability compensation
but felt that she was entitled to an award of 40% loss of
the left leg for her mildly moderate impairment.,

BOARD ON DE NOVQ REVIEW

The Board, after de novo review, modifies the Refereo's
order. Dr. Soot reported claimant was unable to work from
June 12, 1978 through July 19, 1978 because of right hand
and left knee pain. Dr. Duff reported claimant was unable
‘to work since July 28, 1978 due to her right wrist and left
knee conditions. Based on these medical reports, the Board
:finds claimant is entitled to temporary total disability
compensation from June 12, 1978 through July 19, 1978 and
from July 28, 1978 through September 26, 1978 when the Fund
voluntarily commenced payment of temporary total disability
compensation, '

The Fund had originally paid c¢laimant temporary total
disability compensation for the period from June 12, 1978
through July 19, 1978, but offset this payment as an over=
payment against the permanent partial disability award
granted by the Third Determination Order. This was not an _
overpayment and the Fund is not entitled to offset it against
the permanent partial disability award.

ORDER

The Referee's order, dated September 26, 1979, is ..
modified.

Claimant is hereby granted an award of temporary total
disability compensation from June 12, 1978 through July 19,
1978 and from July 28, 1978 through September 26, 1978.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal
to 25% of the increased compensation granted by this order .
payable out of said compensation as paid, not to exceed
$750. '
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WCB CASE NO. 78-8615 April 16, 1980

JANET D. CLIFTON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn
& 0'Learv, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore
& Roberts, Emplover's Attvs.
Request for Review bv Claimant

ISSUE ON REVIEW

Claimant seeks Doard review of the Relerce's order
which did not allow any award of the permanent partial

. disability. Claimant contends sh2 has a lifting restriction

that precludes her from certain. kinds of emplovment that she
previously had performed.

ACTS

Claimant, a 3d4-year-old school bus driver, sustained a
compensable injury to her tailbone and lower back on Scptenberv
20, 1977 when she slipped off the side of a luvading ramp.
She fell backwards off the ramp approximately 2~1/2 feet and
landed on-her tailbone. Dr. T. Michacl MNorris diagnosed this
injury as a muscle straln baqed on his findings of "tender
sacrum and back muscles" :

Dr. Frank Bennett reported, on January 3, 1978, that
claimant had returned to work on October 4, 1977, iowever,
in December 1977, she returned to him and complained of back
pain. Lumbar spine x-rays were negative. Clalmant was
admitted to the hospital on January 13, 1978 and February
16, 1978 when she was put in traction and underwent an IMG,
myelogram, and a discogram which were all negative.

The doctors from the Pain Clinic reported on May 18,
1978 their diagnosis was hysterical conversion reaction and
compensation neurosis. They felt claimant had fair wmotivation
for pain rehabilitation, but poor motivation for return to

cemployment. It was their opinis: olaimant was medicallvy

stationary on July 18, 1978, bu: they rccommended she avoid
all forms of heavy work. They felt claimant had the residual
capacity for light to moderate work. While at the Pain
Clinic, it was reported claimant had poor posture and her
right leg was shorter than the left leg. Drs. Seres and
Newman felt claimant's condition was medlcal]y stationary as
cf June 23, 1978. . :

A Determination Ordcr, dated August 1.7, 1978, awarded

temporary total disability from September 21, 1977 through
June 23, 1978.
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Claimant attended the William Lallahan Cente' From:
January 7, 1979 through January 31, 1973. Dr. Louis Van
Osdel oplned claimant's physical impairment was mild. He
felt claimant could return te light work, but was noL motivated
to do so. The following limitations were placed on . clalmant
by Dr.: Van Osdel: no lifting over 20.pounds, no’ repotltlve ’
lifting of 10 pounds, and no repetitive bending, stcoping'or
twisting. The prognosis for return to work was: gUarded TIn
his final report, Dr. Van Osdel opined clalmant would ‘not
return to gainful employment w1thout prolonged counsellng
which 1ncluded her hushand. : S

: Dr. David Rolllns, a vocational consultant reported,
‘on January 8, 1979,. that he had attempted for four months to
.establlsh employment re-entry training for claimant. Claimant
made it qulte clear to him she would not consider returnlng

to work again until after her hearlnq.- .

Dr. Stephen Taylor, in March 1979 Stated'clalmant s'l
phy5lcal therapy at the Callahan Center increased her back’
pain. In June 1979, he reported claimant had mlnlmal orthopedlc

findings.

Claimant has a high -school education. Her prior work
experience consists of general office work and bus driving,
Claimant denies any previous back problem or injury. Clalmant

testified she has low back, right hip and right leg pain.

She has difficulty walking, ascending and descending stairs,
and sitting (limited to about 15 minutes). She feels she %
coqld 1ift 10 pounds from table height but no more. She can
"drive an automabile about 20 miles before she has to get out
of the vehicle and stretch. Her sleep is interupted by
cramps in her leg. Since her injury, claimant says she.
limits her recreational activities and is unable to bend and
stoop to do her housework. She wears a transcutanceous
stimulator and-uses aspirin. ' -

The Referee found that the records failed to establish
that claimant was suffering a cumpensable disability at the
time of the hearing; although she probably does suffer some
discomfort relating to her posture and as a.result one of
her legs being shorter than the other. The Referee affirmed
- the Determination Order, dated August 17, 1978, which granted
no compensation for permanent partial dlsablllty
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the heferee's
order. The doctors at the Pain Clinic and the Callahan
Center recommended claimant avoid all forms of heavy work
and placed restrictions on her. They felt she had the
ability to perform light to moderate work., hefore this
injury,. claimant had no such limitation. The Poard finds,
based on all the evidence, claimant is entitlced to an award
of compensation equal to 32° for 10% unscheduled disabilicy
representing her loss of wage carning capacity due to this
injury. ‘

As to the other i1ssues raised by claimant, the Bboard

affirms the Referee's decision.

ORDER

The Referee's order, dated September 6, 1979, 1s modilficd.

‘ Claimant 1s hereby granted compensation egual to 32°
for 10% unscheduled disability for injury to her low back.

The remaincder of the Referee's order is affirmed.

Claimant's attorney is herveby granted as a reasonable
attorney's fee for his services alt Board review a sum egual
to 25% of .the increased compensation granted by this order,
payable cut of said compensation as paid, not to exceed
$3,000. . :

!
WCB CASE NO. 79-4154 April- 16, 1980

FORREST R.. FISHBAUGH, CLAIMANT
Charles Paulson, Claimant's Atty.

. Cosgrave, Buckle, Crowe, Gidleyv

& Lageson, Employer's Attys.
Request for Review bv Employer

ISSUE _ON REVIEW.

The ,emplover seeks review by the Board of the Releree's
oraer which granted claimant an additional 7.5° for 5%
impairment of his right leg.

-110-

®




FACTS

The ‘claimant,: 60 years of age, wds and is presently
employed as a slab burner by Oregon Steel Mills and oa June
22, 1974 he sustained a compensable right ankle injury when
he was between two cars, the slab broke and threw him out of
the building and pinned ‘him between a slab and a car.

‘ Claimant was hospitalized after this injury. Dr. David
Long diagnosed this injury as a compound subtalar fracture
dislocation of the right foot. Clalmant had surgery and his
leg and foot was casted.

_ When claimantwas asmall boy, he had injured his right
knee and as a consequence of this his right leg was three
inches shorter than hlb left.

Claimant returned to his. reqular job in February 1975,

_ A Determination Order of March 25, 1976 granted claimant
45° for 30% loss of the right leg. Claimant appealed and
after -a hearing, by an Opinion and Order, the  Referee granted
claimant 75° for 50% loss of his right 1eg

"In November 1977, claimani clected to have a triple
arthrodesis to reduce pain in hig right leg. On January 20,
1978, Dr. Long reported that at surgery,traumatic arthritis
was found and claimant's condition was not medically station=
ary. On September 5, 1978, Dr. Long released claimant for
work. On March 29, 1979, Dr. long reported that claimant's
injury was extremely severe. In January 1979, claimant's
ankle motion was normal ard claimant was considered to be
medically stationary. ‘

On Mpril 20, 1979, a Second Determination Qrder grdnted
claimant componsatlon for time loss only.

+

On August 30, 1979, Dr. Long rated claimant's impairment
at 50% loss of the whole leg. :

Claimant testified he is back to work full time. Ifis
job entails setting up a machine according to the size of
. the slab wanted and he sets and llght% torches and . tken he
sits down to run the machine which 1s automatic.

Claimant testified the surgery didn't stop the pain and

it lessened his ankle motion. Claimant now cannot walk on
the side of a hill and because of thls he sold his home. In
the winter his ankle swells. lle testificed his pain was the

same now as before the surgery and he has worse mobility.
He takes no pain medication.
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PCE CASE NO. 78=2194 | - Apri

¥

&, 1980

MONIOQUE SCARBOROUGH, CLATMANT
Galten, Poplek & Seotl, Clalwant® 8 Attve
k_“_‘nﬁ!\@y &ﬁ.{.in;g. N@l’:y Smiithy ﬂriﬂfith
& Hatlmark, Bmployer's Attys.
Oider Abating Order-On.Review Coa

O A R T SRR I MU T

On Marcéh 23, 1990, the Board isgsued its Ovrder on Review
in the above entitled matter. Oh April 9, 1980, the employer,
by and dhrough ik8 akbterney, roquested that the Board recon-
shide? its erder. The Bowrd, afier thoroudh consideration of
the arguwments pregented by Mr.-Meyers, conclwdés that the
watter should be reconsidered. The Board hereby abates its
March 28, 1980 Order oh Roview antil sueh kime as it can
fully consider the questions ralsed by Mr. Meye®s in his let-
ter request. After this review, khe noard will @dain ehter
an eppeatable order. :

IT IS SO ORDERED.

WCB CASE NO. 79-644 - April 18, 1980

LARRY CRANE, CLAIMANT '

McInturff, Thoh & Coliver, Claumant s Altkvs '
David 0. Horne, Fmployer's Atty.

Request for Review bv Biwp loves

"T$SUE ON REVIEW

The employer seeks review by the Board of the Referee's
order which granted claimant 35% unscheduled dlsablllty for
his contact dermatitis condition.

FACTS

Claimant was employed by HMenasha Corporation and developed
a rash on his hands and feet and his whole body ‘began to
itch.

Dr. Gregory Raugi, a dermatologist at the University of
Oregon Health Sciences Center, examined claimant. He reported
on May 6, 1977 that he suspected that claimant's boots were
involved in his dermatitis. Dr. Raugi diagnosed claimant's
condition as allergic contact dermatitis,

April 1977, released clalmant for regular work on ﬁ%”|_ -
1977. il s
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The Referee found claimant to be a credible witness -and
motivated towards working and improving himself, using
whatever skills he hud obtained from his education and work
experience. The Referce felt, based on all the evidence,
that the claimant's contact dermatitis condition, which now
precluded him from mill occupations, entitled claimant to an
award of 35% unscheduled disability for his loss of.wage
earning capacity. : o

BOARD ON DE NOVO REVIEW

_ The Board, after de novo review, nmodifies the Referee's
order. The evidence indicates claimant has various skills
and training which would enable him to obtain a number of

jobs. Claimant i1s 37 years old and has a high school .aducation

with some college training. While there is no doubl claimant
is unable to return to his previous line of work because of
dermatitis, the Board, based on all the evidence, finds
claimant is entitled to compensation equal to B80° for 25%-
unscheduled disability, representing his loss of wage earning
capacity due to this condition. Accordingly, the Board
modifies the Referee's. order.

ORDER
The Referee's order, dated August 9, 1979, is modified.

Claimant is hereby granted an award of compensation
equal to B0° for 25% unscheduled disability for his contact
dermatitis condition. This award is in lieu of all previous
awards for unscheduled disability for this condition. '

The remainder of the Referee's order is alffirmed.

WCB CASE NO. 79-429 April 8, 1980

VIRGINIA COMBS DOCKSTRADER, CLAIMANT
Emmons, Kvle, Kropp & Kryger,

Claimant's Attys. :
SAIF, Legal Services, Defense Atty.
Order of Dismissal ‘

On February 26, 1980, the Referee entered her Opinion’

. and Order in the above entitled matter. The State Accident

Insurance Tund requested that the order be reconsidered and

on February 28, 1980 the Referee entered an order reopening
the matter for reconsideration.
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On March 12, 1980, the Board received a request £or re-

view from the claimant. The Board concludes that as a re- e
sult of the Referee's TFebruary 28, 1980 order, it has no
jurisdiction to review the matter at this time.. The request

for review should be dismissed.

IT IS SO ORDERED.

WCB CASE NO. 78-7162 April 18, 1980

KENNETH JOHNSON, CLAIMANT
Galton, -Popick & Scott, Claimant's Attys,
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Reguest for Review by Employer.

ISSUE ON REVIEW

The employer secks Board review of that portion of the
Referee's order which granted claimant an award of compensa=
tion equal to 64° for 20% unscheduled disability for an
injury tc his chest. The employer contends that this was in

error. ’ e

FACTS

Claimant, a 30-year-ocld forklift driver, on January 25,
1977, sustained an injury. to his chest when, while carrying

~a case of frozen beef, he slipped and fell landing on the

case of beef and injured his chest. Dr. Martha Gail, on
March 8, 1977, reported claimant should perform only light
work with no lifting. Claimant indicated that after his
injury he worked until February 1, 1977 and then was off
work until February 21, 1977. ‘

On March 22, 1977, Dr. Edward Heusch, D.0.,'diagnosed a
possible chronic subluxating costosternal joint. Claimant
advised him that approximately five years previously he had
injured his chest when he was swimming. Claimant said that
he hit the bottom of the pool -and another individual dove
off the diving board feet first striking him in the chest
with his feet. Claimant stated that since that time he had
noted a constant dull ache in the chest. Also, claimant
indicated that he had fallen two years prev1ously, striking
his chest and again experienced a similar pain in his chest.
At the time he was examined by Dr. Heusch claimant was
complaining of a constant dull ache in the chest area. Dr.
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Heusch felt this condition was ot amenable to any tvpe of
surgical intervention and recommended that claimant roturn
to full occupational dutics. He anticipated that claimant
would occasionally experience some exacerbation of the
symptomatology because of the contusion type injury to the
chest.  Dr. Heusch released claimant for regular work as of
March 22, 1977. It was his opinion that claimant would
suffer no permanent impairment as a result of this injury.

Dr. John Harder, in April 1977, reported that claimant
had had pain in his rib cage for the last threce vears.
Claimant advised him that he had fallen on a dock and injured

himself. Claimant complained that he had pain in his chest
-and had weakness "because of pain in pushing anything or
pulling anything with his arms". Dr. larder diagnoscd. a

probable imflammation of the sternal costal rib Jjunction.

Also, in April 1977, Dr. Gail reported that claimant
had been released {for regular work as .of March 23, 1977,
She indicated that claimant had been off work. from February
2, 1977 through TFebruary 21, 1977 and from March 3, 1977 -
through March 23, 1977. ' '

In May 1977, Dr. Robert Post reported that claimant
advised him he had two 1njuries to the right ribs, both of

which occurred on the job. Dr. Post felt the prognosis for
claimant's recovery was gcoed and that no treatment was
indicated for claimant at that time. In September 1977, Dr.

Post reported he had last seen claimant in June 1977 and
that he felt that the type of problem which claimant had was
not likely to lead to any permanenk impairment. He felt

that the claim could be closed without any permanent lmpalr-
ment award. Also, Dr. Post indicated that claimant continuced
to -have pain at the junction between the manubrium and the
xyphoid process of the sternum. Claimant indicated this was
aggravated by physical activity, particularly anything
requiring the placing of the pectoralis major muscle "on
strain". Dr. Post indicated it was not related to running,
climbing stairs or cardiovascular exertion. Dr. Post noted
that this problem was "self-limiting" and found no significant
permanent impairment. :

On October 19, 1977, Dr. John Bigelow indicated that
claimant continued to complain of chest pain. He felt
claimant had injured the cartilanginous attachments in the
area of the fourthand fifth costochrondral junctions and
this was-exacerbated by the physical naturc of his job and

his outside activities. .He indicated this pain was not
related to any heart disease. Claimant reported that while’
playing softball and otherwise exercising vigorously he
occasionally was completely free of pain and other times he
had sudden exacerbations of pain during such activity. Dr.
Bigelow prescribed that claimant decrease his activity and
begin using aspirin. 2117-
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A Determination Order, dated Docombors
clalmand tomporary total disability componza

pl

2.1977 through Maveh 22, 1977.

On Ganuary 19, 1978, br. Jobn Bigelow porforiad ramow
of the zyphoid and eruberant arcas of carvtilage i
and rfourth costal=sternal juactions. Clalmar
ized ankil the 21st of Jonuary for chis suracoy.
was reopened by the carrviern.

By April 1978, or. Bilgelow reperted thab claimant had
returnec to work on April 10 which ne Felt was too early and
advised claimanlt to recurn to work on April 25, 1978.

In June 1978, Dr. Blgelow reported that clalnmant continuved
to miss work bacause of continuing pain with his chost., e
prescribed Empirin Compound #3 to bhe used sparingly Lo
assist claimant with his discomiori which seemed to isolaco
in the area of the incision.

A Second Determination Grdev, dated August 14, 1978,
awarded clalmant additional temporary total disabilit
compensation from September 27, 1977 through November 1
1977, less time worked, and further from Jdanuary 17, 19
through June 15, 1978, less time worked.

1,
73

Claimant. also missed work on June 22 and 23 and July
26, 1978 because of continuing pain at the excision site.

) On January 4, 1879, Dr. Bigelow indicated that ¢ialmant
had steadily improved after the surgery. He indicated that
occasionally lifting caused brief periods of the return of
severe paln sufficient that claimant had to miss work. e
indicated at that cime claimant had been working steadilv
without time off for approximately five months. Claimant
indicated he did have .pain with heavy lifting and was aware
that this condition improved, but that the chest pailn had
not disappeared. Dr. Blgelow anticipated that the occurrences
of pain would digappear during the ne:;t six months. -
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At the hearing, claimant testified that ha has no
scheduled appolntnents Lo see any moadlical docitor in the near
future regarding his chest condition and that he was taking
no prescription pain me ulLSLlOW. JHe:Stated that hce had
returned to warechouse work on 2 full time bnsi%'and WS
working an elght-hour shift and occasionally overtime a
well., His job dutiles included unleoading box cars hLL. a
forklift or by hand. Claimant stated he continues to play

5

c.goftball and golf.  ClaTmant ilas an 11lth orado education and

'has obtained a GED. Turthér, he has attended a computer

- programing coufse, however, terminated this program three

weéeks prior te graduation. Hls prilor work coxperienca has

““been“as a truck'xiriver, warchouscwan, and order fillol. In
“August 1978:he was transferred {rom working in-the froezer
vto the "rall "docks" because this -work was Jidghteér. Alter

repetitive lifting he szys he experiences severe pain.in his
chest.

The Referce (ound, based on all the evidence, claimant
was entitled to an award of compensation equal to 64° for
20% unscheduled disability for his injurv to his chest.

BOARD CN DE NOVO REVIEW

The Board, after de novo review, reverses that po*Llor
of the Referee's order which dwaruod ‘claimant gompcnsatlon
equal to 64° for 20% unscheduled éisabllltv for-injury to
his chest. There is no evidence in this case ‘that claimant's
continued pain in the chest-area 1s disabling. ILikewise,
there 1is no showing of any loss- of wage earning capacity as
a result of this injury. Dr. Bigelow has indicated that he’
expects claimant will eventually recover fully f£from his
surgery. The evidence further indicates that claimant
currently is engaged in a very physical type of mplembﬂp
similar to that which:.he was engaged in prior to this injury.
Drs. 'Heusch, Post and Bigclow allopine that claimant would
not experience permanent . impairment as a result of this
industrial injury. While permanent impairment 1s one element
to be considered in determining loss of wage earning capacity,
the Board finds that the other evidence does not establish
that claimant has suffered any loss of wage earning capacity
because of. this 1njury :to his chest. Therefaore, the Board
concludes that the Releree's -award of unscheduled disability
must be reversed. : o ’ B

ORDER : i

-

The Referee's order, dated ~ogust 15, 1979, is modified.

That portion of the Referee's ordsr whicn grantod
claimant an award of compensatlon. cgqual to 64° for 20%
unscheduled disability for the 1njury. o hilis chesbh 1s roversod.

The remainder of kthe Referece's order is alfirmoed.
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WCB CASE NO., 78-4735 April 18, 1980

JAMES J. JONES, CLAIMANT' ' e
Ackerman & DeWenter, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Order Abating Order On Review
. . I

On March 20, 1980, the Board entered its Order on Review
in the above entltled matter. On March 24, 1980, the employcy, -
by and through its attorney, requested that the Board reconqldcr
its order. The Board misplaced this request and, subsequently,
the appeal rights have almost completely run: The Board con=
‘cludes that its March 20, 1980 Order on Review should be abatec
until such time as it can recon51der the matter and again enter
an appealable order.

IT IS5 SO CORDERED.

WCB CASE NO. 78-3863 April 18, 1980

EDWARD SEKERMESTROViCH, CLATMANT

Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys..

Request for Review by Employer

~

‘ISSUE ON REVIEW

The employer seeks Board review of the Referee's order
which granted claimant compensation for permanent total
disability. The employer contends this award is excessive.

FACTS

Claimant, then a 58-year-old millwright, injured his
back and left knee on March 4, 1976 when he slipped off a
fender of a truck and struck. the wheel of the truck. Dr.
Holm Neumann diagnosed a possible internal derangement of
the left knee and recommended arthrogram studies. The
arthrogram indicated a ruptured Baker's cyst without other
definable internal derangement. Dr. Neumann released claimant
for regular work on April 19, 1976 and found his condition
was medically stationary as of April 12, 1976.

A Determination Order, dated May 21, 1976, awarded .
claimant temporary total disability compensation. iib
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On October 14, 1876, Dr. deunann poported he had performed
.an artnrotomy, medical meniscectomy, and exploraticon of the
popliteal fossa on claimant's left knoe. A dogeneraiive

medial meniscus was noled and ramovoed.

Tne Orthopued ¢ onaulL nts oxoamined claimant on June
24, 1977. They reported-that clalmant was not staticnary ”
and thai he micHL benefit Lrom re-cxploration of his knee
for loose bodies . or evaluation of thd catching of the patella.
N return to w01h evaluotion form indicated that claimant
could stand/we 1-4 hours poer .y out of 8 hours, sit 5-8
hours out of 8 hours, oCceasion. ooy L0 up to 10 pounds,
couldn't use his feot to operdte fool control and couldn'tl
bend, -squat or climb.’ - o

Dr. Neumann reported claimant,” on October 6, 1977, .had
re-exploratory surgery on the left knee. & dicgrosod: " (L)
'Degenerative arthritis medial fomoral condyle, and Libial
plateau, (2) calcific mass, medial rocinaculum, lelft knec,
(3) cartilaginous loose body left knee.”

Dr. J. Kent Llewellyn, D.C:, opined 1n Gotobor 1977
claimant had a chronic lumbosacral sprain with attendant
nyofascitis and L53-51 disc degeneration. He felt.clalmant's
condition was severely aggravated by his guarded and immaired

gait and all the other activitilies related to the mecnanical
integrity of his left leg and Iow Dach. He related claimant's
low back conditionh to his” left knoo Lnjury. Dr. Ilewellyn

felt claimant would roguire treatment for at least six
months to one year. : : '

In Novembor 1977, Du. Neoumann opined claimant would be
unable to return to his work as a millwricht. He felt
~claimant should -avoid work requiring prolonged standing,

standing on concrete, walking over uneven ground, climbing
ladders and stressing his knec, 1nCLu-lng bending the knees
shile lifting heavy objects. . Neumann reported that '
claimant was referred for physical therapy three times per
week for two wecks. '

On December 28, 1977, Dr. dNecumann opined that claimant
would have severe pcrmanLnL partial disability bordering on
toLal dlsabllltv. B

A Determination drder, dated ptay 18, 1973, granted
claimant additional temporary total disability Compcn;ation
and compensation egual to 48° for 13% unscheduled disability
for his low back injury and compensation equal to 60° for
40% loss of hls left leq. .
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..on October 24, 1978 that the Rehabilitation Center had

Dr. Llewellyn reported on June 8, 197§ chat claimant

reinjured his low back after he reached down to pick BOmG Ll ing @
up 0off the floor. " He diagnosed severe muscle spasm o7 Ld-i.5
with severe swelling noted on the lateral L5. He could find

no reason why the Workers' Compensation Board had found'
claimant's condition medically stationary. He indicated
claimant was continuing to receive treatment.

On Segptember 6, 1978, Dr. xceumann reported claimant
could be considered medically stationary. He felt claimant’
could be considered totally disabled. :

Mr. Mark REmaé, a rehabilitation speclialist, reported

recommended closure because claimant clearly expressed his
desire not to participate. Claimant's work history consisted
of mill work. Claimant stated he was going to retire in nine
months. Mr. Remas felt if claimant was motivated to re-
-enter the job market there were certain jobs he could qualify
for. ) :

The Orthopaedic Consultants' rveport of October 313 1978
stated that claimant's knee problem had aggravated his back.
They recommended sedentary work with restrictions. It was
their opinion that the total loss of function of claimant's
back was mild and the total loss of function of his left 1.
knee was moderate. They felt claimant's condition was station- c:b
ary. The Orthopaedic Consultants re-examined claimant in
June 1979. They felt at that time,that the loss of function
of the back due to the injury was mild and the loss of
function of the knee was still moderate.

The Referee found that claimant was not highly motivated
to work and made nc effort to seek employment. However, the
Referee found claimant has established permanent total T
disability by a préponderance of the evidence. The Referee
felt claimant's attitude was realistic considering his age,
education and limitations imposcd by his back, leg and right
hand. Therefore, the Referee awarded claimant permanent
total disability effective the date of the hearing, September
25, 1979. .

BOARD ON DE NOVO REVIEW

The Roard, after de nove review, modifies the Referee's
order. The Board finds claimant is not permanently and
totally disabled. 'The medical evidence alone does not
establish claimant is pfrmanently and totally disabled. .
Claimant has not attempted to work or looked ror work since
his injury. TFurther, he has not cooperated irn any attempt
to rehabilitate him. After considering all the evidence in
this case, along with other relevant factors, such as claim-
ant's age, education, training, aptitude, the condition of (:i
the labor market, adaptation to non-physical and emotional
condition, the Board does not find claimant is permanently
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and 'totally disabled. However, hased on this same cvidence,
the. Board finds claimant 1s entitled to an award of compensa=
tion equal to 192° for 60% unscheduled disability for his
back injury representing his loss of wage earning capacilty.
The Board would affirm the Determination Order award of 60g
:for 40° loss of functlon of the left legq.

ORDER
The Referee's order, dated October 24,1979, is modified.

, "Claimant is heleby granted an award of compensalbion -

equal to 192° for 60% unscheduled dlsab111ty for ‘his back
-injury. This award is in lieu ¢f all” prev1ous ‘awards of
unscheduled disability for this injury. The award of compensa=
tion equal to 60° for 40% loss of the left leg is affirmed.

The remainder of the Referee's order is affirmed. -

_ WCB CASE NO. 79-1641 April 18, 1980
RICHARD L..WINE, CLAIMANT
Jerry Gastineau, Claimant's Atty.
SAIF, Legal Services, Defense Atty.

- Request for Review by the SAIF

' The. State Accident Insurance Fund (hereinafter referred
to as the Fund) seeks. Board review of the Referee's order
.which set aside 1its denial of claimant's aggravation claim;
remanded the claim to it for acceptance: and-awarded claimant's
attorney 'a fee of $750. The Fund contends this was in
error. ' :

FACTS

X Claimant, a 29-year-old truck driver, on April 13,
1977, injured his back when while untarping a truck trailer,
he fell off the back end of the trailer. Dr. Ian Charles
saw claimant on April 14, 1977 and reported that x-rays
révealed a defect "L-pars". He diagnosed a "fracture IL-
pars” and noted that it could have been an oléd pars defect
which had been aggravated by claimant's acc1dent rather than
an actual, fracture. :
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On April 20, 1977, Dr. William Matthews indicated
claimant had told him that on March 30, 1977 while claimant
was helping put a tarpaulin on a truck, another man fell off
the truck and onto him. Dr. Matthews diagnosed a chronic
low back strain. He felt there was some evidence of nerve
root impairment in the left lower extremity. He interpreted
the x-rays as revealing evidence of an abnormal facet align=
ment at the lumbosacral joint.

Dr. Charles, in May .1977, ~tated that after consultation
with Drs. Matthews/Lynch, it hac been decided that the pars
defect was congenital. Therefore, Dr. Charles changed his
original -diagnosis from a "fracture L- parb to a severe

. lumbosacral straln and sprain.

In June 1977, Dr. Edward Geller reported claimant had

"told him that on March 2, 1977 another driver had fallen off .

his trailer and landed on claimant inijuring his back.
Claimant said on March 13, 1977 he fell off his trailier.
Dr. Geller diagnosed a chronic lumbar sprain syndreome.

On August 12, 1977, Dr. Geller reported claimant was
asymptomatic and hls condltlon was medically statlonary He
stated he was not in need of any further treatment at that
time. Dr. Geller had .released claimant for regular work as
of July 22, 1977. <Claimant had advised Dr. Geller he had
been working-at a modified job since May 4, 1977,

A Determination Order, dated October 3, 1977, awarded
claimant temporary total disability compensation from April
14, 1977 through May 3, 1977 and temporary partial disability
compensation from May 4, 1977 through June 14, 1977.

On January 29, 1979, the Fund denied the payment of a
medical bill. "The.basis of the denial was that it appeared
the treatment was necessitated by a subsequent injury or
activity. :

Dr. William Sammons, on February 12, 1979, stated ..
claimant had been injured in April 1978 when he fell 12 feet
off a truck, landing on his buttocks and experiencing imme=
diate low back pain. The physical findings indicated a.
sciatic nerve involvment on the right side. Dr. Sammons
opined, based on the history given, that in all reasonable
medical probability the pain claimant was having was related
to the injury. Claimant told him, he had no new injuries or
any incidents other pain which brought claimant to see him
in Octocber 1878.

At the hearing, claimant testified he had given his
employer a two-week notice that he was going to quit before
his injury of April 13, 1977. <(laimant stated he began
working on May 15, 1977 at Camp Dove. Since the injury,
claimant said he has fished,ridden a snowmobile {(in the
winter of 1978), operated a caterpillar, built a sled run,

-124-




built concrete forms for a 15,070 sguare foot building and
‘dug out the foundation area witl, a plck and shovel. Claimant
testified that .in November 1978 he "hurt my back again". He.
indicated he was operating a "cat" and he qgot down off it

. and could hardly walk and went to Dr. Sammons.

The Refefee, after reviewing all the evidence, found’
that claimant had carried his burden of proof and had proven .
that an aggravation had occurred. Therelfore, the Relersze
- remanded the claim to the Fund for acceptance as an aggrava-
tion of the accepted claim of Apeil 13, 1977, effective
November 8, 1978 and awarded claimant's attorney a fece of
$750. ' ' '

‘BOARD ON DE NCVO REVIEW

_ The Board, after de novo review, reverses the Referee's
order. In August 1977, Nr. Geller reported claimant was
asymptomatic and his condition was medically stationary. In
February 1979, Dr. Sammons indicated he had been given a
history of claimant being injured in April 1978 when he fell
backwards 12 feet  off a trailer. His opinion of claimant's
complaints of pain is based on the history he was given. It
is obvious from the other evidence that the history Dr. '
Sammons relied on is incorrect. Claimant did not sustain
any injury failing backwards off of a truck in April 1978.
Apparently, .in October or November 1978, claimant experienced
back pain when he got off the caterpillar. The Board, based
on-all the evidence, finds that c¢laimant has not met his
burden of proof that his condition has worsened since his’
last award or arrangement of compensation in October 1977.
Therefcre, the Board approves the denial of claimant's
aggravation claim and reverses the Referee's order in its
entirety.

ORDER

The Referee's order, dated August 3, 1979, 1is reversed
in its entirety.

The State Accident Insurance Fund's denial of January
29, 1979 is reinstated and affirmed.
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WCB CASE NO. 79-388 April 21, 1980

THOMAS BAILEY, CLAIMANT
Flaxel, Todd & Nylander, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Emplover's Attys.

Order Denying Third Party Claim

On March 20, 1980, claimant, by and through his attorney,

-petitioned the Board to approve a third party settlement and

authorize the settlement of the third party claim. The

‘General Accident Group, the compensation carrier for claimant's
~employer, refused to approve the proposed settlement.

The Board, after reviewing this matter and considering
the positions of the parties, denies c¢laimant's request that
it approve the proposed third party settlement. ORS 656.587
provides that any compromise by a worker of any cause of -
action against an emplover or third party is void unless. it
is made with the approval of the paying agency or.in the
event of a dispute between the parties by order of the
Board. ORS 656.593(3) provides that a claimant may ccttle a
third party claim with the approval of the paying agency.
The Oregon Administrative Rules of the Board provide a .|
maximum fee an attorney can receive in third party claim
matters. OAR 438-47-095. The Board finds the proposal of...
the paying agency in this case is more eguitable. The Board
will .not approve a’' third party claim settlement in this case
until the parties can resolve their areas of disagreement.

ORDER

Claimant's petition for settlemént of a third party
claim is denied.
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WCB CASE NO. 79-10,348 _  April 21, 1980

DARIL, BURKS, CLAIMANT
Melvin T. Rollema, Claimant's Atty.
Samuel R. Blair, Employer's Atty.

Order of Dismissal

On March 31, 1980, the employcr requested Board review
of the order of the Referee which denicd the emplover's
Motion to Dismiss Request for Hearing.

The Board finds that the Referee's order is not a final
order and, therefore, is. not appealable. The Board concludes

that the employer's request for review should be dismissed.

IT IS SO ORDERED.

CLAIM NO. € 210898 April 21, 1980

ROLAND E, GERLITZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On March 18, 1969, claimant sustained a compensable
injury to his left knee. The injury was diagnosed as a torn
medial meniscus which was surgically repaired. The claim-

“was initially closed by a Determination Crder, dated May 5,

1970, which awarded claimant temporary total disability .
compensation and compensation egqual to 15° loss of the left
leg. Claimant's aggravation rights have expired. '

Claimant continued to have difficulty with his left
knee and his claim was reopened and closed on two more

occasions, On each occasion c¢laimant was granted additional
temporary total disability compensation and additional
compensation egual to 15° partial loss of the left leg. In

addition, the claim was -reopened under the Board's own
motion jurisdiction and resulted in claimant receilving.
additional compensation-equal to 15° loss of the left leg.

In December 1979, Dr. Donald Slocum reported that
claimant was complaining of pain in the left knee area. On
January 23, 1980, Dr. Slocum performed an arthroscope, high
tibial osteotomy, left, lateral closing wedge, and Maquet
procedure.

Cn March 25, 1980, the State Accident Insurance Fund
advised the Board that it would not oppose an own motion
order reopening this claim for the surgery that was performed -
on January 23, 1980.
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- The "Board, after considering all thé evidence in this
matter, 1nclud1ng the past medical reports, concludes that
claimant's claim should be reopened as of the date claimant .
was hospitalized for the surgery performed by Dr. Slocum on
January 23, 1980 and until his claim is closed pursuant to
the provisions of ORS 656.278, -

IT IS SO ORDERED.

WCB CASE NN, 78-7623 April 21, 1980

MARIE GILBERT, CLAIMANT
Samuel Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.

Request for Rev1ew by Claimant .

ISSUE ON REVIEW

Clalment seeks review ¢of the Referee's order which
affirmed the State Accident Insurance Fund's (Fund) denial
of her aggravation claim for a September 21 1976" low back

injury.
FACTS

~Claimant, a 50-year-old motel maid, sustained an injury
to her low back on September 21, 1976 when taking fireplace
wood ‘out of a room. Dr. K. Elam diagnosed this injury as a
lumbosacral strain.

On November 5, 1976, Dr. John Kearns diagnosed an acute
low back strain. - He doubted the presence of any herniated
disc at that time and felt claimant should continue with her
"decreased activities" avoiding lifting over five pounds,
avoiding overhead work, vacuuming, sweeping, or any othor
vigorous activities. He felt this should continue for at
least three to six weeks. Claimant was also instructed to
return to physical therapy for instructions. on Williams
flexion exercises as well as.short wave diathermy. In December
1976, Dr. Kearns reported claimant continued to have difficulty
with her low back and. that his treatment had not been of
assistance .to her. He.prescribed Butazolidin and. pain
medication. Claimani began a pericd of bedrest and Dr.

Kearns felt that if she did not improve she may need to be
hospitalized for inpatient treatment. In February 1977, Dr.
Kearns reported that claimant stated she was having increasing
pain in her low back. Ile elected to admit the claimant to
the hospital ‘for treatment and evaluation. Claimant was
hospitalized for treatment including .bedrest and pelvic
traction. Dr. Kearns also evaluated other possible etioclogies
for claimant's back pain.
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Dr. Michael Mason, a neur: .cpgeon, in April 1977,
opined that claimant's back po. .. was rolated to a mechanical
problem with the low back without nerve roob irritation. e
reported that claimant's leocw back pain did not radiatc into
either the lower extremity or the hip.

Cn -April 13, 1977, claimant underwent a myelogran examina-
tion which was normal. :

Dr. Mason, in May 1977, reported that claimant ‘had been
hospitalized in April for a trial period of conservative
treatment for ‘her back pain. Claimant reported this only
partially ‘relieved the pain. He made arrangements for claimant
.to receive therapy on an outpaticnt basis. Dr. Mason opined
there was no indication of any necd for any operative proce-
dure at that time. ‘ :

On September 19, 1977, Dr. J. 7Tysel reported that he
released claimant for restricted work and no heavy -lifting:
or bending. He oplned that claimant's condition was station-
ary as of September 1977. It was his opinion that claimant’
did have some permanent impairment as a result of her injury.

In December 1977, Dr. William Robertson, after examining
the claimant, opined that she had a chronic low back strain
and longstanding spondylolisthesis without slippage. He
noted that claimant was quite depressed. - X-rays of the
lumbar spine were normal except for a spondylolisthesis;
grade I, with bililateral pars interarticularis defect.. Dr.
Robertson felt that claimant should be able to return to
light work.

On February 15, 1978, the Orthopaedic Consultants
reported that claimant complained O0f pain in, the lumbosacral
area of the spine which was aggravated by any stooping,
bending, lifting, walking over a block, or riding in a car
for more than 30 minutes. Claimant indicated this radiated
down the right leg towards the knee. They diagnosed. a
chronic sprain of the lumbosacral spine, superimposed upon . a
pre-existing congenital defect of the pars of the 5th lumbar
vertebra and anxiety neurosis with functional overlay due to
social and marital problems. It was their opinion that
claimant's condition was stationary and she was in need of
no additional treatment. They opined that claimant would
not be able to carry ocut her past activities which required
heavy stooping, bending, and carrying. They felt claimant
could perform a job which would be less strenuous in nature.
It was thelr oplnion that the total loss of function as 1t
existed at that time and as related to this injury was mild.

A Determinaticn Order, da.2d March 24, 1578, awarded
claimant compensation for temp.ary total disability and
compensation for 48° for 15% uwi.cheduled disability for her
back injury. '
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‘factor to the continuance of

Claimant continued to have difficulﬁy with low back
pain. In April 1978, Dr. William Wiltse, after examining the
claimant, diagnosed: "old lumbosacral strain; possiblie L5
disk". _

A Stipulation, dated June 21, 1978, awarded claimant an

additional award of compensation equal to 48° for-15% unsched-
uled disability for her low back injury.

) Claimant continued.to have difficulbty with low back
pain. She was seen in August 1978 by Dr. IF. Schnibbe who
diagnosed chronic low back strain with acute exacerbation.

-Claimant was hospitalized by him and his final diagncsis was
.chronic low back strain, right L:rochanteric bursitis and
.spondylolisthesis of the lower lumbar spine. Dr..Schnibbe

felt that claimant's spondylolisthesis might be a contributing
C her pain and he felt she should

be seen by an orthopedist.

In October 1978, Dr. W. Vaughn Smith, an orthopedist,
indicated that he felt the underlying congenital problem of
spondylolysis made her bdck vulnervable to overlying soft
tissue straining symptoms which appecared to be what c¢laimant
had experienced. He did not sce the need for any additional
or continuing treatment. . He felt she would continue to have
difficulty with chronic back pain. He felt the. low back
strain symptoms were superimposed.upon an unstable spine.

He indicated that he expected the affects of the sprain some
two years ago would have been abated. The x-rays were
interpreted as indicating a congenital defect of spondylosis
and not an actual spondylolisthesis. |

On December 18, 1978, the Fund denied claimant's aggrava-
tion claim. Part of the denial recited the Ffact that the

~Fund no longer accepted responsibility for this claim.

Dr. Schnibbe, in January 1979, reported that claimant
had continuous pain in the. low back with pain radiating down
into the right leqg, with periods of severe aggravation and
pain. He  felt that because of c¢laimant's chronic pain that
she was an ideal candidate for the pain clinic. He noted
that this pain was of the same type and the same location as
that which had occurred right. after her injury in 1976.

"At the hearing, claimant testified that she has not
worked since thils injury. She indicated that she had done
seasonal work in canneries and motels up until the time of
this injury. She did not have any prior disabling back
problems. She indicated she currently has pain in her low
back, right hip and right leg. She testified she 1s unable
to do heavy housework, such as vacuuming, mopping, sweeping, -
and that she currently uses pain medication. :
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The Referee found that the evidence did not indicate
that there had been a significant worsening of the underiying
condition, but-only' increase of symptoms.caused, by the
congenital spondylosis condition and noct by the specific
injury on which the industrial injury claim had been based.
Therefore, the Referee affirmed the denial of the aguravation
claim. :

BOARD ON DE NOVO ﬁEVIEW

The Board, after de novo review, would modify the
Referee's order. The Board concurs with the Referec's
. finding that claimant has not establishéd that her condition
"has worsened since the last award or arrangement of compensa-
tion and, therefore, affirms that portion of the order which'
affirmed the denial issued by the I'und. However, the Board
finds the denial issued by the Fund also apparcently denied:
continuing medical care and trcatment as auchorized under
ORS 656.245. The Board finds that claimant is entitled to:
continuing medical carc and treatment as provided under ORS
656.245 for permanent residuals from thlS injury.

t
1

ORDER

The order of the Referee,. dated August 16, 1979, iIs
modified. -

That portion of the Referce's order which. atfirmed the
denial of claimant's aggravation claim is affirmed. It is
further ordered that that portion of the denial which denied
any continuing medical care and treatment as provided under
ORS 656.245 is reversed and it is hereby ordered that claimant
is entitled to continuing medical care and treatment as
provided under that statute for the permanent residuals
resulting from her Industrial injury.

WCB CASE NO. 78-9058 April 21, 1980

KENNETH HCLLIN, CLAIMANT

Winslow & Alway, Claimant's Attys.
Bruce A. Bottini, Emplover's Atty.
Order On Remand

On September 25, 1979, the Board entered an ordar
reversing the Referee's [inding that claimant's claim was
compensable. This was timely appealed to the Court of
Appeals.
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The Court of Appeals, in an opinion fiied March 3, !
1980, reversed the Board and instructed i1t to reinstate the '
order of the Referee. On March 10, 1980, the Judgment and
Mandate in this case was issued and remanded this case to
the Beard.

o Therefore, in compliance with the Court of Appedls'
instructions, the Board issues the following order:.

The Opinion and COrder of the Referee, dated May 3,
1979, which ordered that the denial was disapproved and' that
the claim was to be accepted and compensation paid as provided
by law and that claimant's attorney be paid an attorney's
;fee of $1,000 in addition to and not out of the compensatlon,

15 reinstated.

IT IS SO ORDERED.

WCB CASE NO. 79-1531 April 21, 1980

MOLLIE A, PENNINGTON, CLAIMANT

Olson, Hittle, Gardner & Evans,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matier
by the State Accident Insurance Fund, and said request for
review now having been withdrawn, ‘

IT Is THEREFORE ORDERED that the request for review

now pending before the Board is hereby dismissed and ‘the
order of the Referee is final by operation of law.
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WCB CASE ND. 77-3033 Roril 21, 1980

DARLENE PYBURN, CLAIMANT

Louise Jayne, Claimant's Atty.

Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's Attys.

Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above cntitled matter
by the claimant, and said request for review now having
beén withdrawn,

s

IT IS THEREFORE ORDERED that the recquest for review
now pending before the Board is hereby dismissed and the or-
der of the Referee is final by operation of law.

CLAIM NO. C 420014 April 21, 1980

RICHARD L. WILSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn '

& O'Leary, Claimant's Attys.
SATF, Legal Services, Defense Atty.
Own Motion Order

On January 2%, 1973, clalmant sustained a ccompensable

injury to his neck. This c¢laim was closced by a Determination
Order which granted him an award of compensation egqual to

32° for 10% unscheduled disability. Claimant's aggravation
rights have expired. : '

On January 18, 1980, claimant, by and through his’
attorney, reguested the Board exercise its own motion juris-—
diction and reopen his claim. Attached to his request was a
June 21, 1979 report from Dr. Jacch Wilson who felt claimant's
claim should be reopened for further evaluation, including a
cervical myelogram and possible cervical laminectomy.

A myelogram perfeormed on July 2, 1979 was interpreted
as showing a defect at the C6-7 level on the right. On July
3, 1979, a cervical laminectomy was performed. During this
operation, a neuro-fibroma was found and removed. Dr.
Wilson performed this surgery and related the need for it to
claimant's 1873 injury.

On March 7, 1980, the Board advised the State Accident
Insurance Fund (Fund) of claimant's request and asked it to
advise the Board of its position in regard thereto.
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The Fund, in april 1980, indicated it would nci opposs
an Own Mobtion Order reopening this claim for the surgo oy 6

Y

claimant had, but it denied responsibility for; che' neurotibroma.

The Board, after reviewing the Ffile, Finds the evidence
is sufficient to reopen claimant's claim effective the date
he was hospitalized by Dr. Wilson and remands it to the Fund
for acceptance and payment of benefits as required under the
Oregon Workers' Compensation Law, until the claim is closacd
pursuant to-ORS 656.278. The Board does not find that the
Fund is responsible for the neurofibroma.

ORDER T

Claimant's claim is hereby'rebpened and remanded o the
State Accident Insurance Fund for acceptance and payment of

compensation and cther benefits s required by law effective.
the date claimant was hospitali..d by Dr. Wilson in July '
1979 until it 1s closed pursuant to ORS 656.278.

) Claimant's attorney 1is hereby granted as a reasonable
attorney's fee a sum equal- to 25% of the increased temporary
total disability compensation granted by this order, payvable
out of said compensaticn as paid, not to exceed $750.

WCB CASE NO. 77-18 April 22, 1980

CARLOS DUFFY, CLAIMANT |

Emmons, Kyle, Kropp & Krvger,
Claimant's Attvys.

SAIF, Legal Services, Defense Atty.

Order ON Remand

The above entitled matter was appealed to the Court of
Appeals which reversed that portion of the Board's Order on
Review which granted claimant compensaticon egual to 160° for
50% unscheduled angina disability. The DBoard has received
the Judgment and Mandate from the Court of Appeals and issues
the following order in compliance Lhereowith: :

ORDIR

That portion of the RBoard's crder which granted claimant
compensation for 160° unscheduled disability is reversed and
the March 2, 1977 Determination Order is affirmed. '

The respondent-cross-petitioner 1s to recover f{reom the e
petitioner costs and disbursements in the amouni of $i130, ayg
directed by the Court.
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WCB CASE NO. 77-6272 April 22, 1980

ARLIE L. KILGORE, CLAIMANT

Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Order On Remand

The above entitled matter was appealed to the Court of
Appeals which reversed the Board's Order on Review. Tra
Board has received the Judgment and Mandate from the Court
of Appeals and issues the following order in complliance

~ therewith: :

ORDER

Claimant 1s herebv granted compensation for permanent
total disability commencing April 25, 1977 as a.resulit of
the March 13, 1972 industrial injury.

Claimant's attorney is awarded a fee of $1,000 to be paid
out of the increased compensation and claimant 'is.to recover
from the respondent costs and disbursements in the amount of
$163.60, as directed by the Court.

WCB CASE NO. .79-10,379 April 23, 1980

RICHARD T. BOATRIGHT, CLAIMANT
Harold W. Adams, Claimant's Atty.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Request for Review bv Claimant

Claimant seeks review by the Board of the Referec's
order which ordered the employer to pay compensation for
temporary total disability from November B8, 1979 until
closure pursuant to ORS 656.265. Claimant's appeal is a
request that the Board issue a mandate requiring the emplaovyer
to make immediate payment of past due temporary total disabili-
ity compensation to claimant. The employer cross-appeals
contending that claimant is not entitled to temporary total
disability compensation.

PACTS

Claimant, 30 years of age, was employéd by the Ciitv of
Salem as a custodian. On January 6, 1979 he slipped and
fell down some stairs., Clalmant testified that-in this fall
he injured his back, shoulders, neck and arms.
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Claimant came under the care of L. Paul
commenced a session of physical therapy wiih
reteased him for work as of April 30, 1979 and
ronditlon was medically stationary.

On Tune 6, 1979, Dur. L. R, Lam
and diagnosed, musculoligamentouns st
sring by histovy. e folit thatt claimant i}
nmanimal and thatb claimant was not in need of

GTGELON o HAml e

L

TN

rahablilitation.  On June 28, 1979, . Teachy ""”JO[.

cloimant was released for modifred work as of June

:
and did not object to the report of Dr. Langslon.

On July 23, 1979, Iw. Peacony notod bnalb
caused increased pain and ¢l -~:ni:.'s: trial of
claimant was in necd of temporary total
July 20, 1979. He also .I_Elt.Q[TlH“I.';,:.Ll'_‘\.:J. that
the Callahan Centerr.

Cin Augustkt 14, 1979, claimant was cunrolled at

Center. Dy, Louls Van Osdel, medical omaminer at -

Center, diagnosed strain of the cervical thoracic

vadn, LDamizons and

muscles and ligaments aggravated by a tight low back
N ITVOUS

werve root compression.  Clalwmant said he had bhoean

all ol his life, had hyporvtenszive cavdiovascular QAo

and obesity in excess of 100 pounds. Claimant wag
in being a truck driver. Dr. Susan Means, a psychc

depression. Dr. Van Osdel concluded that claimant’

impalirment due to intrinsic phvysical impairment was

However, due to extrinsic psvchologlcal impairmernt

1l

A ST

P AT

r

slaalst,

found moderate severe omoticonal disturbance or siiuolic

it was modevately severe. e opined claimant was caba

medium work with no lifting over 50 pounds or repetiiive

lifting over 25 pounds or repetitive bending, crawling,

stooplng, btwisting, walking over roudh terrain or
L - - .- .
overhead. Dr. Van Osdel felt a job change was not

By a repori of HNovember 13, 1979, Duv. Peachy

that clalimant has pain, but a lot of this had a psy
L Ho
5, 1979 dasplita - hL_ discomfort because he fell o lol

origin. He-advised claimant to return to work on

must be "worked out'".

o

“

Mr. Ron tHutchinson,.who 1s the risk manager for
the
as he

enmployer, testified at 1.he hearving that he. advised

carrier that claimant was released to return to work
had called Dr. Tleachy's office, [ol some reason he conldn‘t

recall, and was advised by the

receptionisit that afi

ol

vernboe

C

ofr

rhe

doctor's October 29 examination of claimani, the doctor
released claimant for work as of Movember 5. Therefdre,
carrier unilaterally terpinated- compensation for temporary

total disability.
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Claimant testified about one week before Thanksgiwving
he spied some furniture in a vacant field and went to check
it out, He climbed over a two-foot wire, got hung up and
fell onto his left leg, causing an injury.

Claimant's attorney sent ciaimant to a'psycholoqist,

Dr. James Cheatham, who testifi  : at the hearing that claimant
was suffering from stress becauv... he had no income. e was.
treating the claimant. Claimant said he felt harrasscd and
antagonistic toward the emlioyer. The doctor indicated the 4
biggest reason claimant should have temporary total disability.
was because his greatest problem was having no money. He
testified he wrote the report, which is in evidence, to gct
claimant money and later a job for him. He indicated his

treatment ‘was palliative and not curative.

Claimant further testified at the hearing he ‘had a
severe pain when he returned to work in July 1979 and was
"harrassed" by his supervisor. Claimant said the supervisor
watched him all the time which increased his pain. Claimant
has sought absolutely no employment since his attempt to
return to work. At the time of the injury claimant weighed
335 pounds and while enrolled at the Callahan Center, 370
pounds. ’ '

The Referee found that under the Workers' Compensation
Law an employer has the obligation to make payments for
temporary total disability until he is relieved of this
responsibility by the issuance of a Determination Crder.
The employer may request a hearing to seek an order for .
termination of payments under ORS 656.283{(1). However, in
this case the employer unilaterally suspended payments
without authorization from the Evaluation Division or reguest-
ing a hearing. :

Therefore, the Referee found that the employer unreason-
ably terminated temporary total disability payments and
ordered the employer to pay temporary total disability
benefits from the date of their discontinuance on November
8, 1979 until the c¢laim is closed pursuant to CRS 656.268,

t

BOARD ON DE NOVO REVIEW

The Board, after de .novo review, reverses the Referce's
order. The Board finds Dr. Peachey to be more persuasive in
this matter than Dr. Cheatham. Mr. Hutchison had called Dr.
Peachey's office and was advised claimant had been released
for regular employment on November 5, 1979. Dr. Peachey,. in
a report dated November 13, 1979, stated he had told c¢laimant
to return to work on "11/5/79" despite discomfort because it
must be "worked out". The Board finds, after reviewing all
the evidence in this case, that the employer correctly
terminated temporary total disability when claimant was
released for work by Dr. Peachey. Therefore, the Board

reverses the Referee's order.ﬁ§7its entirety. < ’
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ORDER

The Referee's order, dated January 31, 1979, is reversed
in its entirety.

CLAIM NO. RC 388724 April 23, 1980

" .GARY T. CHRISTEMNSEN, CLAIMANT
. Pozzi, Wilson, Atchison, Kahn.

& O'Leary, Claimant's Attys.

—SAIF, Legal Services, Defense Attv.

Own Motion Order

On March 31, 1980, claimant, by and through his attor-
ney, requested the Board exercise 1ts own motion jurisdic-
tion and reopen his claim for his August 16, 1972 low back '
injury. The claim was initially closed by a Determination:
Order, dated July 26, 1873, which awarded claimant temporary
total disability compensation and compensation equal to .16°
for 5% unscheduled disability. «Claimant's aggravation’
rights have expired. A stipulation, dated August 31, 1977,
increased claimant's unscheduled dlsablllty by 32° for 10%

- unscheduled dlsablllty ‘ e

On' January 23, 1979, Dr. William Duff reported claimant

- was complaining of severe and worsening iow back pain over

the last two to three weeks. He stated he had hospitalized
claimant on January 22, 1979 for a further work-up and

" tracticon. He requested claimant's claim be reopened.

Claimant was discharged from the hospital on February
2, 1979, after receiving conservative care. On February 14,
1979, Dr. Duff indicated claimant continued to have.a mod-
erate level of back pair, but his condition had improved and
he was released for work as of February 15, 1979. ‘

On April 7, 1980, the State Accident Insurance rrund
(Fund) indicated it opposed claimant's request. Its oppo-
sition was based on medical reports from Drs. Andrew ILynch
and Duff. Dr. Lynch examined claimant in April 1977 and
reported claimant's symptoms had not varied over the last
"couple of years"”. He felt claimant's condition was sta-
tionary. In his December 1978 report, Dr. Duff stated
claimant has had nc¢ new injury or particular change 'over

~the long run" in his condition. The Fund contends clainmant

has failed to establish his condition changed between Dec-
ember 1978 and January 1979.
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The Board, after reviewin' =:1l the reports provided,
finds claimant 1s entitled to have his claim opened for the
period he was hospitalized from January 22, 1979-to TFebruary
2, 1979 and to have any medical bills or expenses paid for
by the Fund. The Board does not find claimant is entitled
to any additional award of permanent partial disability.

. ORDER
Claimant is hereby awarded additional temporary total
disability compensation from January 22, 1979 through Feb-
ruary 2, 1979. Further the State Accident Insurance Fund 1is
ordered to pay any and .all medical expenses related to
"claimant's hospitalization during this period of time. .

Claimant's attorney 1s hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased temporary
total disability compensation granted by this order, payable
out of salid compensation as paid, not to exceed $750.

WCB CASE NO. 79-80n15 April 23, 1980

RICHARD CUNDELL, CLAIMANT

.Welch, Bruun & Green, Claimant's Attys.
. Lang, Klein, Wolf, Smith, Griffith

" +& Hallmark, Employer's Attvs.

Order of Dismissal

A request for review, having been duly £filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now having been
wilithdrawn, . )

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation cof law.
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CLAIM NO., HD 140744 April 23, 19890
KENNETH S. LAWSON, CLAITMANT
Tom Hanlon, Claimant's Atty.
SATF, Legal Services, Defense Atty.
Own Motion Order

.

On February 29, 1980, the Board issued an Own Motion Order
which reopened this claim as of November 29, 1979 for Zurther
treatment and temporary total disability compensation. The:
Board, on December 10, 1979, had issued an Own Motion.Determin-
-ation which granted claimant additional temporary total dis-
-ability compensation from March 15, 1978 through September 18,
1979. ’ - '

Claimant, by and through his attorney, on March 18, 1980,
requested the Board reconsider its February 1980 order and award
claimant temporary total disability for the period of September
18, 1979 through November 29, 1979.

The Board requested the State Accident Insurance Fund (Fund)
to advise it of its position with respect to claimant's request.
On April 2, 1980, the Fund indicated it felt the Board's order
was correct. ' : T .

The Board, after reviewing the medical reports in this
case and considering the contentions of the parties, affirms
its order, dated February 29, 1980. The Board does not find
that the evidence supports the awarding of temporary total dis-
ability through November 29, 1979. :

ORDER

The Board's Own Motion Order, dated February 29, 1980,Ais
af firmed. .
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CLAIM NO. 05X=020005 April 23, 1980

KARL M. NUSE, CLAIMANT

Malagon & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Mction COrder ‘ .

'On ‘March 21, 1980, claimant, by and through hls attor-
ney, requested the 'Board reopen his claim for his. July 31,
1973 left leg and low back injury under its own motion B
jurisdiction. This claim was initially closed by a Determination
Order, dated March 13, 1974. Claimant, to date, had received
.compensation egual to 45% unscheduled disability for his low
back injury and 15% loss of function of his left lesg.
Claimant's aggravation rights have expired. Attached to
claimant's request were three medlral reports from Dr.
Maurlce Renaud.

On February 1, 1980, Dr. Renaud reported claimant had
been at home watching television and felt his muscles tighten
and felt an "electric" shock through his back when he got
up. The diagnosis was a herniated nucleus pulposus at the.
L5 level on the left. On February 19 and March 11, 1980,

Dr. Renaud reported claimant had improved and released hlm
for work. -

On March 25, 1980, the Board advised the insurance
carrier of claimant's roquest and requested it adv1se the
Board of its position in regard thereto.

The insurance carrier, on April 4, 1980, advised the
Board it opposed claimant's request for own motion relief.
It indicated the éemployer would continue to. provide medical
care and treatment, drugs, mileage, and transportation and . -
other benefits under ORS 656.245. It pointed out claimant
was not working at the time of this incident.

The Board, after reviewing the reports provided to it,
concluded the claim should not be reopened at this time
under its own motion jurisdiction. There is no medical
support relating claimant current condition to the original
injury. Therefore, the Board .denies claimant's request for
own meotion relief. i ‘ :

IT IS SO ORDERED.
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WCB CASE NO. 79-7349 April 23, 1980

LESLIE C. ROGERS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn
& 0' Leary, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employver's Attys.
Order of Dismissal

_ A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now having been:
withdrawn, : B :

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

CLAIM NO. C 13425 April 24, 1980

IRVEN BOORMAN, CLAIMANT

Ackerman & DeWenter, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order .

In October 1969, the Court of Appeals found claimant
was permanently and totally disabled. On September 13,
1979, the State Accident Insurance Fund requested that the
Board .re~-evaluate this award.

The Beocard referred this case to the Evaluation Division
of the Workers' Compensation Department and requested that
it furnish the Board with an advisory opinion as to the
extent of claimant's current disability. On April 16, 1980,
the Evaluation Division advised the Board it found no change
in claimant's condition to warrant reduction of the permanent
total disability award.

The Bqard; after reviewing all the evidence in the
file, finds no reason to change claimant's award of permanent
total disability.

ORDER

Claimant's award of permanent total disability . is
affirmed. '

Claimant's attorney is hereby granted as a reasonable e
attorney's fee a sum equal to 5250, payable by the Fund.
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CLAIM NO. B330 C 407793 April 24, 1980

GORDON COVEY, CLAIMANT
Malagon & Yates, Claimant's Attys.

.‘SAIF, Legal Services, Defense Atty. .

Own Motion Order

On March 24, 1980, *claimant, by,.and through-his atrtorne.,
requested the Board reopen his claim for the October 28,
1973 back injury under its own motion jurisdicticon. Attached
to this request ‘was a February 21, 1980 report from Dr. Donala
Smith. In that report Dr. Smith indicated claimant complained

of continuing severe pain in the left costovertebral-ilank

area. He felt this complaint of continuing low back pain was
related to claimant's October 1973 injury. Dr. Smith re-
guested the claim be reopened for further evaluation, toc in-
clude a myelogram and "CT scan”. .

On March 27, 1980, the Board advised the insurcer of this
request and asked i1t to advise the Board of 1ts position 1in
regard thereto. The insurer, on Aprii 15, 1980, advised the
Board it did not oppose claimant's regquest.

The Board, after reviewing the material in this case,
finds it is sufficient to reopen claimant's claim for his
October 28, 1973 injury if and when he is hospitalized for
evaluation as suggested by Dr. Smith. Claimant's attorney
is entitled to a fee equal to 25% of the temporary total
disability compensaticon claimant may receive as a result of
this order, payable out of such compensation as paid, not
to exceed §$750. ’ -

IT IS SO ORDERED. -
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WCB CASE NO. - 77-4695 April 24, 1980

RUSSELL LEWIS, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Rankin, McMurry, Osburn, Gallagher
& VavRosky, Employer's Attys.
Request for Review by Employer

-

The employer seeks Board review of the Referee's order’
which remanded the claim to the employer/carricr for the
payment of additional compensaticn for temporary total
disability from June 2, 1977 through fugust 16, 1977; ordered
‘it to pay a penalty for unreasonable delay of compensation
in an amount equal to 25% of the temporary total disability
compensation payable to claimant from January 17, 1977
through June 1, 1977, and a like penalty for unreasonable
refusal to the payment of compensation. for the period from
June 2, 1977 through August 15, 1977; and granted claimant's
attorney a fee of $500 for his efforts in this matter. '

FACTS

On April 12, 1968, claimant sustained a compensable
injury to his left leg. The claim was originally closed on
April 15, 1969 and theréafter there were various other
reopenings and closures resulting in claimant being granted
an award of compensation equal to 100% loss of. use of the .
left leg. ' :

On March 16, 1977, the Board received a request from
claimant that his claim for this injury be reopened under
its own motion jurisdiction. After considering all the
evidence before it, including the briefs of the parties, on
June 2, 1977 the Board ordered that claimant's claim be
remanded to the employer and its carrier to be accepted and
for the payment of compensation commencing on January 17,

1977, the date claimant had beon hospitalized for -additional
surgery and until his claim was closed pursuant to the '
provisions of ORS 656.278.- Further, it provided that the
carrier should pay all medical bills and'expenses incurred
by claimant as a-<result of his hospitalization and surgery
and granted claimant's attorney a fee. '

An Own Motion Determination, dated Auqgust 16,71977,

granted claimant additional temporary total disability
compensation from January 17, 1977 through June 1, 1977.
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On June 30, 1977, the carrier advised claimant's attorney .
that it had received the Own Motion Oricr, dated June 2,
1977, in which as they interpreted it granted claimant. ]
temporary total disability compensatio. from the date of his
surgery, January 17, 1977, until the claimant was considered
stationary. They indicated that in checking with Dr. Lang-
ston's office, he advised them that as of June 1, 1977 '
claimant was considered medically stationary. -

On July 11, 1977, Dr. Langston advised the carrier that
claimant was last examined on June 1, 1977, claimant was
able to walk without the aid of an artificial device such as

.a brace or crutch. It was Dr. Langston's opinion that
“claimant's condition was stationary and that his claim could
be closed. He felt that claimant's disability was not
greater than that which he had prior to the beginning of his
treatment. Dr. Langston felt that c¢laimant’'s 'condition had
improved over that which it had been. previously.

Ms. Virginia Anderson, claim representative for the
insurer, testified that the Own Motion Order was received in,
her office on June 6, 1977. She stated that on June 10,

1977 she contacted Dr. Langston's office to determine 1f.
claimant was medically stationary. She indicated that his
office had advised her that claimant -was stationary. She
testified that the check for the time loss was not issued
until June 30, 1977 because its amount exceeded her authority,
making it necessary to reguisition it from the carrier's

home office in Ios Angeles.

Claimant testified that during this period of time he
was temporarilv and totally disabled and was without any
outside income. i

The Referee found that unronsonable delay of initial
.payment under subsequent orders 1 determinations fall under
the purvue of ORS ©656.262(8). - The Referece found that insurer's

24-day delay between its receipt of the Own Motion COrder and
its payment constdituted unreasonable delay of payment of
compensation.

The Referee further determined that claimant was entitled
to additicnal temporary total disabiiity compensation from
June 2, 1977 through August 16, 1977, the date of the Board's
Own Motion Determination. The Referee construed the Own -
Motion Order to mean compensation was payable until the
Board issued its deternination order clousing the claim. e
felt that the order did not allow the insurer to unilaterally
terminate payment as of the date claimant became medically
stationary. ' '
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Therefore, the Referece remanded this claim to th:e
“employer and its carrier for the payment of additional
compensation for temporary total disability from Junc 2,
1977 through August 16, 1977; awarded penalties egual to 25%
of the temporary total disability compensation payable to
claimant from January 17, 1977 through June 1, 1977 and a
like penalty for.unreasonable refusal to the payment of
compensation for the periced from June 2, 1977 throuch August
15, 1977; granted claimant's attorney a fee of $500.

BOARD ON DE NOVQO REVIEW

‘'The Board, after de novo review, modifies the Referee's
;order., The Board concurs with the findings and conclusions

of the Referee except it does not find, based on the evidence
in this case, that the carrier should be penalized the
maximum amount for its actions. The Board finds the facts

in this case indicate there was some uncertainty in the
carrier's mind at the time it received its Own Motion Order.
However, insurance carriers must make a reasonable and
timely payment of comperisation in a case opened under an Qwn
‘Mction Order as in any other case. The same rules apply to
both types of cases. The Board disapproves of the requirement
which this carrier had of going out of state to get an
authorization for payment of sums over a certain limit.
'However, in this case, the Board finds there are certain ==
exténuating cifcumstances which excuse ‘the carrier's acts in
this case, but the Board finds that the carrier still must

" be assessed a penalty for its unreasonable acts. ~ Therefore,
.the Board would modify the Referce's order and reduce the
amount of ~the penalty from 25% to 10% of the compensation

for the periods indicated by the Referee. :

ORDER
The Referee's order, dated October 8, 1979, is modi fied.

That portior of the Referee's order which awarded
additional compensation for a penalty for unreasonable delay
in payment of compensation in an amount egual to 25% of the
temporary total disabllity compensation payvable to claimant
from January 17, 1977 through June 1, 1877, and a like .
penalty for unreasonable refusal to the payment of compensa-
tion for the period from June 2, 1977 through August 15,
1977 is modified. The employer and its carrier is hereby
. ordered to pay claimant as additional compensation for a
penalty for unreasonable. delay of payment of compensation an
amount equal to 10% of the temporary total disability coupen-
sation payable to the claimant for Lhe ‘above mentioned tlme
period. ‘

The remainder of the Referee's order is affiirmed.
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CLAIM NO. 143956 April 24, 1980

ROBERT J. MARSHALL, CLAIMANT
SAIF, Legal Services, Defense Atty. .
Own Motion Determination '

On August 26, 1968, claimant sustained a Lompcnsablc
injury to his bacx when he slipped and fell from a line
guard. The claim was initially closed in Soptembgr 1969 and
claimant's aggravatlon rights have expired.

In August 1979, Dr. Robert Fry reported claimani nad

had a "recent episode of aggravation of his back". Clraimant
has a second degree spondylolisthesis at the lumbosacral
joint. In September 1979, Dr. I'ry reported claimant was ablo

tc perform his regular work.

On I'ebruary 22, 1980, the Crthopaedic Consultants
reported claimant had returned to work after his injury..
Dr. Fry, in October 1968, had diagnosed first degree spon- .
dylolisthesis. Dr. Fry prescribed a lumbosacral brace to be
used as needed by claimant. In August 1979, claimant went
to Dr. I'ry complaining of back pain and was told to begin
wearing his brace again. Claimant said he returned to a
modified job, avoiding heavy pushing, pulling, or lifting
and eventually returned to regular work. The Orfhopaedic
Consultants opined claimant's condition was medically sta-
tionary and felt he had minimal loss of function of the back
related to the injury. They felt claimant's current .condi-
tion was related to the August 26, 1968 injury inasmuch as
the congenital condition was asymptomatic pricr to it. Dr.
Fry agreed with this report.

On” March 21, 1980, the Fund reguested a determination
of claimant's current disability. The Evaluation Dilvision
of the Workers' Compensation Department, on April 14, 1980, i
recommended this claim be c¢losed with no award of compensation
for -temporary total disability compensation or permanent
partial disability. :

The BRBoard concurs with this. recommendation.
ORDER

Claimant's claim for an injury sustained on August 26, 1968 is
hereby closed with no additional award of campensation.
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CLAIM NO. (273344 April 24, 1980

DENNIS W. PADGETT, CLAIMANT

Thomas J. Flaherty, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 7, 1979, claimant, by and through his
attorney, requested the Board reopen his claim for the
October 21, 1970 low back injury. Attached to this request
was a report, dated November 13, 1979, from Dr. Thomas
Fagan. In that report, Dr. Fagan indicated claimant had-

_increasing low back pain for the last two months. He felt

claimant's symptoms had been aggravated and asked the claim
be reopened. Claimant's aggravation. rights have expired.

The Board requested the State Accident Insurance Fund
(Fund) advise it .of its position in regard to claimant's
request. The Fund requested claimant be examined by the.
Orthopaedic Consultants.

On March 12, 1980, the Orthopaedic Consultants diaqg-
nosed: "1. chronic dorsal and lumbar pain by history. 2.
psychological class IV, previously documented". It was. .
their opinion claimant's condition was stationary and that
the dorsal spine symptoms, which began in January 1979, were

not causally related to his injury of October 1970.

- The Fund, on April 8, 1980, advised the Board it. op-
posed an Own Motion Order reopening this claim. Further, it
denied responsibility for the dorsal spine condition. :

‘The Board, after reviewing all the evidence, finds that
it is not sufficient to reopen-claimant's claim under its
own motion jurisdiction at this 'time. Claimant's request
for own moticn relief is denied.

IT IS SO ORDERED.

Pursuant to ORS 656.278(3) neither party has a right to
a hearing, review or appeal.
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CLAIM NO. D53-160710 April 24, 1980

DELBERT WALXER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order o

On April 4, 18973, claimant sustained a compensablao
injury to his back. “he claim was initially closed by a
Determination Order, dated July 15, 1976, which awarded
claimant compensation equal to 7.5° for 5% loss of hi. right
leg. Claimant appealed this Determination Order. A Stipula-
tion and Disputed Claim Settlement, dated May 4, 1977,
-claimant agreed to compromise and settle his claim for che |
sum of $5,250. In return for this claimant agreed thav this
sum was a complete and final settlement for ali time.~f all
claims which he had made or may thereaftor make involving .-
the conditions which were described in the settlement documert.
The conditions settled were those a?leced to. have arisoer o,
from and out of the claimant's employvment with the Qo LOovVer.
The claimant released the employer from responsibility for.
all benefits of any type under -the provisions of the QOrcgon
Workers' Compensation Act, including, but not limited to,
temporary total disability benefits, medical expenses, {
attorney fees, aggravation, survivorship benefits to the
widow and minor children, if any, permanent loss of wage
earning capacity, or any permanent GlSuDlllty and/or any
dlsablllty whatsoever.

On November 9, 1979, claimant requested his claim be
reopened. After correspondence with the Board, claimant
provided certain medical reports to it. )

On January 7, 1980, claimant requested the Board reopen
his c¢laim. After the Board had written to Dr. John Vesseley,
one of claimant's treating doctors, the Board, on February
15, 1980, advised Mr. Walker that it was submitting tnec
information that he had provided to the s3ocard to Employers
Insurance of Wausau (hereinafter referred to Wausau) for
their position regarding the reopening of his claim.

In August 1979, Dr. Sharc O'Conner examined the claimant.
Claimant had given her a histur. of problems with a podn ful
knee, hip and low back since 1976. Claimant related this to
the onset of this condition to his right knee injury.
Claimant said simce this injury and itreatment thevefor, he,
had had pain and restriction of motion in his low back, neck
and right hip. Dr. O'Conner felt that clalmanb poss1bly had
sacroilitis and ankylosing spondylitis.
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In Decesnber 1979, Dr. O'Conner veporicd olainant
history of severe arthritis. Claimant told ber this
began 1n 1976 when he had pain in hiz kraces, hips andg To
back.” She reported she diagnosed ankylesing spondyliiis
which was a form of arthritis and fusion of the spina, Which
led to marked limitation of motion. She reported thao. oals
arthritis involved the small 1deoints of his hands, feol and
heels. Dr. 0O'Conner felt this would result in a carrain
amount of disability with respect to any physical labor,
heavy lifting, or act1v1ty requiring good movement o hlS
neck or back. - '

In January 1980, Dr. Shawn Walker reported that claimant
‘had Klinefelter's syndrome and low back pain with manifesta-
tion of inflammatory sacroilitis. He reported that cloimant
also had other problems such-as obesity, hypertension,
history of iritis and blepharitis and chronic infect.ions of
the fingers, toes and intertriginous areas. Dr. Walker
indicated that claimant was having a lot trouble working
because limitation of movement and an inability to puerform
work because of his neck, back, and right hip problems.

"On March 28, 1980, Wausau advised the Board that it did
not feel the evidence presented by claimant substantiated an
aggravation of the injury he had sustained on April 7, 1973.
Further, it was their position that the wording of the
disputed claim settlement stipulation approved on May 4,
1977, would preclude any further benefits in any event.
Therefore, it was their position that this claim should not
b2 reopened.

Claimant can request a hearing on any issue in this
claim within five vears of the issuance of the [irst Determina-
ticn Order. This time has not expired. The Board does not
have the authority in cases such as this bto reopen olaias '
undér its own motion jurisdiction since clalmant has viable
rights remaining. Further, eveon 17 he Loavrd could exercise
its own motion jurisdiction, 1t does not find rhat the
“medical evidence in this claim wstablishes any worsening of
claimant's condition and would denv own moition reliel. The
request for own motion relief by claiwmant is denied.

ImT Ts 50 ORDERED.
Pursuant to ORS 656.278(3) neithor party has a- viagit to

a hearing, review or appecal.




CLAIM NO. GC 368887 “April 24, 1980

DAVID F. WILLIAM, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On April 4, 1972, claimant sustalned a compensabla
injury to his left knee. Claimant missed two days of work
and his claim was treated as a medical-only.

On October 29, 1979,_C1aimant.was seen by Dr. kayvmond
North for continuing lef: knee palin. An arthrogram porformed
on Novembher 1, 1979 revealed a possible tear of the mndial

““meniscus. Dr. North related this to claimant's original

injury in April 1972. On December 14, 1979, Dr. North
performed an arthroscopy and arthroscoplc medlal menwscectomy
on claimant's left Xnee.

In December 1979, claimant returned to driving a cabk on
a limited basis. Dr. North, on January 15, 1980, reported
“claimant was working and had not lost any time from work.
Claimant returned to full time work on January 21, 1930.

In March 1980, Dr. North indicated claimant had no
effusion in his left knee and had a full range of motion of
the knee., He felt c¢laimant's condition could be considered
medically stationary at the "end of this month" and that
claimant had a mild amcunt of permanent partial impairment
in the left knee.

Cn March .28, 1980, the State Accident Insurance und
requested a determination of claimant's current. disability.
The Evaluation Division of the Workers' Compensation Depart-
ment, on April 14, 1980, recommended claimant be granted an
award of additional.temporary total disability compensation
from October 29, 1979 through December 21,.1979 and toemporary
partial disability compensation from December 22, 1979
through January 20, 1280 and compensation equal to 7.5° for
5% loss of the left leg. :

The Board concurs 1n this recommendation.

. ORDER

Claimant is hereby granted temporary total disal, lity
.compensation from October 29, 1979 through December 21, 1979
and temporary paxtial disability from December 22, 1979
through January 20, 1980, less time worked. Claimant is
also granted an award oqual to 7.5° for 5% loss of the left
leg. ‘ TN
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‘contends he is permanently and to+ally disabled.

WCB CASE NO. 78-8998 April 25, 1980

GLENN R. BECK, CLAIMANT . .

Welch, Bruun & Green, Claimant's Attys. _

SAIF, Legal Services, Defense Atty. .
Request for Review by Claimant - .

I55UE ON REVIEW

. . AN .
Claimant secks Board review of the Leferee's ocrdot
which awarded claimant additional compensatlon equal to 32°
for 10% unscheduled disability for his neck injury. Tlaiman

FACTS

Claimant, a S56-year-old carpenter, was employed by
Zuber Brothers Construction on Naovember 11, 1977 when he ,
fell headfirst into a hole. This inijury was at first dilagno..ed
as an acute cervical strain. . Claimant continued to have
difficulty with his neck and cn January 31, 1978 undz:went a
myelogram. Dr. M. Johnson diagnosed: "[. C6-7 NERVE ROOT
COMPRESSION, LEI'T, SECONDARY TO.CERVICAL SPONDYLOSIS, C5-6
AND C6-7 VERTEBRAL LEVELS, AGGRAVATED 1LY TRAUMA". On April
11, 1978, claimant underwent a cervical hemilaminectomy on

the left.

.the left at C6 with 4 C& and a C7 nerve root compression on ) e

In June 1978, Dr. Jchnson reported claimant continued
to have.a "markedly" stiff neck and could not turn his head
to either side.

Dr. Richard Embick, of the William Callahan Center, in
September 1978, reported claimant complained of neck pain,
increased with movement of the head, and which occasionally
locked. Claimant stated his left arm was sensitive and was

painful when used. He also repcted numbness in the [iagers
in his left hand, pain in his low back, sacrum and tailbone,
and numbness 1in the fronts of both thigis. Dr. Ermbick felt
claimant could not return to carpenter work, unless 1L was a
light type of work. Claimant has a 10th grade educat.rion.

br. Louils Leeb, a psychologist at the Jenter, opined claimant
did not have any emotional problems. Claimant had worked in
a bean mill for some tiime and in the carpentry field ior 34
years. : :

Dr. W. R. Xohlheim, medical exuamniner at the Centoer, on.

October 6, 1973, felt claimant's condition was medicaily
stationary.
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A Dctemmination Ogdder, datod Octcbher 31, 19276, oowa
claimant temporary total disabiliiy compensation and compoensa-
tion egqual to 160° for L0% unscheduled digsability resultin
from his neck injury.

' \ .

In April 1979, Dr. Jdohnson feli claimant was medlcally
stable. He felt claimant's condition was "scli-limiting" and
that improvement would be based orr clailmant's "potentieal
galins as far as re-erployment etac."

Dr. BEdward Berkeley, 1n Mav 1979, opinod claimant was
then unemployablc. He felt claimant had considerable disabil-
ity due to claimant's symptoms and in vioew of the severity
of the degenerative changes siown in x-rays of the cervical
spine. Based on the x-rays and his cxomination, Dr. Berkeley
felt claimant should be evaluated further. He felt that
unless claimant was treated swraically his condition would
continue to deteriorate with incrensine pain in the nack,
shoulders, arms and possibly also weakness and clumsiness In
_the hands.

In September 1979, Dr. Calvin Xiest revorvied claimant
had back injuries in 1965, 1871 or 1972 and underwent a
laminectomy. Claimant stated he had not returned to work
after his July 11, 1977 injury. Claimant was then drawing
Social Security disability. Dr. KNisst interpreted the x- -
rays as revealing massive- gencralized deoenerative changes.
He felt claimant's condition was modicaliy stationary, but
felt claimant could not ever reaturn to "relatively hard .
"work" and that he was not trainable into any other type of,
work. Dr. Kiest felt claimant's mobivation was "gone" and
even 1f he was "supremely molivated" 1t was unlikely he

»

could return to work as o carde roer. Lased on clainunt's
condition and other factors, Ur. Kiost Joib claimanl was not
employable in any work aapacity ot bioab time or in bhe '
forsceabie fulture and, therefore, was permancenily and totally
disabled.

. Dr. Theecdore Pasauesi, in Octobor 1979, felt oloimant's
impairment was eqgual to dde of the wholie man.  Hig diarnosis

was spondylosls of the coerviosl spins with superlin i

trauma causing radicular pain with on absent left brioops
reflex and some neurclocieal deficit in the form of sernsation
with limited motion throughoul the corvical spine avo.o.
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Ms. Kathleen Germain, a vocational rehabilitation
consultant, reported c¢laimant said he was unable to Lift,
unablie to stand more chan half an houyr and unable to =it for
any length of time. He said he could walk only an hour-and-
a~-half and had limited motion in his neck and his leg was
frequently numb. Claimant alsc reported he had cons..int
back pain and dizzy spells. Ms. Germain found claimant
probably would not be aided by vocalional rehabllltaLLon ana
concluded he was not employable.

At the hearing, claimant testified he has difficulty

-sitting, walking, sleeping and driving. lle says he has
frequent dizzy spells and musi rest twice a dav and his,
- fingers go numb. Claimant stated he has constant pain for’

which he takes pain medication.

The Referee, based on all the evidence, felt claimant
was not permanently and totally disabled. However, based on
that same evidence he found claimant was entitled to an
additional award of compensation equal to 32° for 10% unsched-
uled disability for injury to his neck.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. There are two types of cases of permanent total
disability: (1) those arising from medical or physical
incapacity or {2) those arising from physical condition of
less than total incapacity plus other none medical conditions,
such as age, education, motivation, etc. which when combined
together result in permanent total disability. The Board, ‘
in this case, finds that claimant fits into the first category.
The ‘Board finds that claimant's injuries are of such severity,
that regardless of his motivation, he would not be able to
engage in any gainful and suitable employment. The Board
concludes claimant is permanently.and totally disabled.

ORDER
The Referee's order, dated December 4, 1979, 13 modified.

Claimant is hereby granted an award of permanent total.
disability, effective the date of this order. '

Claimant's attorney 1s hereby guranted as a reasonable
attorney's fee a sum equal to 25% of the increased compensa-
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000,. SRS 1
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" WCB CASE NO, 79-917 . April 25, 1980

WILLIAM G. FUNKE, CLAIMANT

Steven Goldberg, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

ISSUE ON REVIEW

The State Accident Insurance Fund (I'und) seeks roview
by the Board of the Referee's order which reversed its
partial denial for claimant's ulnar nerve condition ancd
remanded the claim to it for acceptance.

. FACTS |

Claimant was employed as = laborer for a tannery and on
November 28, 1977 testified that he was stretching leather
with a whet stone and hit a soft spot which flipped his left
wrist under.  Claimant testified that he felt immediate pain
in his wrist and elbow.

Dr. William Charles initially diagrosecd tenosynovitis
and claimant gave a history of straining his wrist muscle at -

work on November 28, 1977. Dr. Hoda examined claimant and
reported 1n 'December 1977 that claimant's comp1a1nts were ‘in
the wrist, foreadarm, and now the medial epicondyle. Dr. Hoda

releasked claimant for work on December l6, 1977. Dr. toda
reported that claimant returned to work on Decenmber 13 but
he quit because he, dcveloped tingling on the top of his 1eft
hand. .

on Februafy 15, 1978, Dr. Theomas Boyden reported that’
claimant was disabled from ‘injury to his Jleft ulnar nerve.

In Maixrch 1978 the Unlvor*;‘y of Oregon Medical. .chool
found claimant had subluxating ulnar nerve and physical
therapy was commenced. Upon examination by Dr. Hoda it was
noted he had subluxation over the eplcondyle and vague
hypesthe51a in the left hand and arm. lowever, the ulnar
nerve function, espeCLally motor, was lntact. K

Subsequently, claimant had nerve conduction studiés .
which Dr. Hoda said, on March 13, showed a slowing of velocu.ty
at the elbow, but no [LMG changes. )

on May 17, 1978, Dr. Frank Yatsu, a neurologist at the
University of Oregon Hcalth Sciences Center, reported his
examination showed traumatic myositis. In October 1978, Dr.
Yatsu indicated that claimant also had a mobile left ulnar
nerve and surgery was rccommended feor a transplant. On
November 16, 1978, claimant was hospitalized and this surgory
was performed.
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Dr. Robert Anderson, on December 18, 1978, reportéd
that his diagnosis was contusion and strain in the palmar
surface left hand and volar surface left forearm, acute and,
traumatic tenosynovitis, and unrelated left ulnar nerve
neuropathy. - In his opinion, there was no objective cvidence
to substantiate relationship betwecn the ulnar nerve and the

‘subsequent surgery to the initial injury. Dr. Anderson

found very high functional overlay with insufficient objective
findings to explain claimant's complaints andc claimant's ‘
condition was stationary.

On January 23, 1979, a partlal denial of the ulnar
nerve palsy was issued by the Fund.

On Januvary 26, 1979, Dr. Bryan Laycoe, of the University
of Oregon Health Science Center and an orthopedist, opined
that claimant had subluxation of the ulnar nerve at the
elbow secondary to neurcopathy as a direct result of the
November 1977 injury. The surgical findings were consistent
with the injury and the diagnosis and he disagreed with Dr.
Anderson.

On February 2, 1979, Dr. Hoda reported that .claimant
came to see him to get him to retract statements he had made
in his earlier report. The doctor stated he still felt
there was no relationship between claimant's wrist injury
and his ulnar nerve condition and concurred with Dr. Anderson.
Also, in February 1979, Dr. Yatsu indicated he concurred ~
completely with the report of Dr. Anderson. .

~ . On February 16, 1979, a Dc:ermination Order granted-
compensation for temporary total disability only regarding.
the wrist condition which is the only accepted portlon of
the claim.

Cn May 1, 1979, Dr. C.A. Tratzke reported that when |
claimant was examined at the orthopedic clinic in January
1978 after his injury he showed no trauma to the nerve and
no nerve injury. . Therefore, there was no causal relationship
to the injury in Dr. Fratzke's opinion.

On May 24, 1979, Dr. .Sam Tabet oplned that the flrst
nerve conductlon studlcs and EMG showed a slowing of nerve
conduction velocity across the elbow of the ulnar nerve. '
Claimant did have a subluxating ulnar nerve.

Dr. Laycoe testified at the second hearing. It was his
opinion that before the November 17, 1978 surgery claimant
had a subluxating nexve. The findings at surgery were
consistent with inflammation of the nerve and consistent
with the history of the injury. <Claimant also had ulnar
neuropathy. The doctor felt claimant could have had pre-
existing subluxation and the injury then caused the neuropathy.
Dr. Laycoe felt claimant's nerve condltlon was causally

. related to the industrial injury.
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Dr. Yatsu testified at the hearing that he saw claimant
on April- 20, 1978 and saw no evidence of ulnar neuropathy.
The injury did not cause any subluxation, but claimant did-
have a long tortucus ulnar nerve which was unusual. The
only condition that he found was .myositis. In the doctor's
opinion, there was no causal connection between the ulnar.
nerve and the industrial injury.

The Referee found, based particularly on Dr. Laycoe's
testimony, that the causal relationship of the ulnar ncrve
condition to the industrial injury had been proven and
remanded that portion of the claim to the 'und for acceptance
~and an attorney's fee of $l,4QO. ‘

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's

order. Drs. Anderson, Hoda & Yatsu all do not find any
causal relationship between claimant's injury of November
28, 1977 and the ulnar nerve condition. Dr. Laycoe did find

such a relationship. The Board .inds that the prepondeorance
of the evidence does not support a causal connection betwecen
claimant's injury and the ulnar nerve condition. Theceefore,
the Board finds claimant has failed to prove by a proponder-—
ance of the evidence a causal relationship between his

injury and the ulnar nerve condition. Based on this finding,
the Board reverses the Referee's order and would approve -the
Fund's denial of this condition.

ORDER

The Referee's order, dated August 20, 1979, is roversed
in i1ts entirety. : '

The denial issued by the State Accident Insurance fund
is hereby reinstated and approved.
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WCB CASE NO. 79-6765

JANICE GONSALVES, CLAIMANT
Pozzi, Wilson, Atchison, Kahn
& O'Leary, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Order of Dismissal

On February 18, 1980 the employer requested Boardi review
of the Referee's order, dated January 23,
it to furnish samples of every "photoresist" available and
-to furnish claimant's attorney a list of dates on which air
~.quality tests were conducted froin January 8,
of . the hearing. On April 18, 1980 claimant, by and through
her attcrney, requested that the request for review be dis-
missed for the reason that the Referee's order was nct a final

April 25, 1980

1980, which directed

order appealable under the provisions of ORS 656.289.

The Board concludes that even though the Referee gave the
parties appeal rights, the Interim Order of January 23, 1980
was not a final and appealable order and the employer's request

for review should be dismissed:

~

IT IS 50 ORDERED.
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WCB CASE NO. 78-6613 " April 25, 1980

ELOISE BAIR, CLAIMANT
Pozzi, Wilson, Atchison, Kahn
& O'Leary, Claimant's .Attys.
Schwabe,  Williamson, antt . Moore
' & Roberts, Employer's, Attvs.
Request for Review by Employer

ISSUE ON REVIEW

The employer-carrier seeks DBoard review of the Referee’
order which found that claimant was permanently - and toLally
~dlsablcd .

FACTS

Claimant, a 42—yedxrold floor woman with GAF Cornoration,
on March 19, 1972, injured her left knee while bending down
to pick up records. Dr. Howard Geist reported that claimant
had been aware of crepitation in the region of both of her
kneecaps for several vears, but only recently had they been
symptomatlc She 1nd1cated that in April of 1972, her left
knee beqan swelllnq and -she. was treated by .-Dr. Wagner.
Fluid was drawn off 'Of her .knee. Dr. Geist found that .
claimant had. a very unstable left patella which was easily’
displaced laterally. His diagnosis was-a ‘congenitally unstable
left patella and chondromalacia of the patella bilaterally
which was symptomatlc at that time only in the left knee.
He felt that claimant's condition could possibly deteriorate’
and that she’ .may need a patellectomy. In prtcmber 1972,
Dr. Geist found that. ¢laimant had an elevated "sed" rate and
was concerned if clalmant had monarticular rheumatoild arth-
ritis. He referred. ¢laimant to Dr. Stephen Maks for evalua-
tion. Dr. Geist, in.October 1972, .reported that Dr. Maks did
not feel that'claimant'had-rheumatoid arthritis but probably -
had reactive synovitis due to overuse of her knees. Dr.
Geist reported that claimant was developing increasing
symptomatology in her right knee, very similar to that on
the. left. Dr. Geist finally determined that claimant had
rheumatoid arthritis in her knees. -During 1973, claimant
began treating with Dr. Maks. On Decemper 4, 1972, Dr.
Geist performed a left patellectomy. '

’

On May 8, 1973, Dr. Stephbb Maks indicated that he nac.
diagnosed clalmant s. condition, as polyarticular rheumatoid .
arthritis. = He noted that from the. history, this had began
when she stralned her knee on the job on ‘approximately hprll
8, 1972. . . : :

Dr. Geist, on December 18, 1973, reooftcd that claimant
was 1in need of no further orthopedic treatment and he Had
dlscharged her.
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A Determination Order, dated May 15, 1974, granted ' &
claimant an award of temporary total disability compensation
and compensation equal to 52.5° for 35:% loss of her left
leg.

The employer-carrier had denied claimant's claim for'
the rheumatoid arthritis condition. Claimant appealed this
denial and on March 3, 1975, an Cpinion and Order was entered
by a Referee which remanded the claim to the emplover-
carrier for acceptance and payment of compensation. This
order was affirmed by the Board after de novo review. ‘

In February 1976, Dr. Maks repcorted that he was treating
‘claimant approximately every two to four weeks. He opined .
that claimant had moderately severe polyarticular rhneumatold
arthritis.

Mr. David Rollins, a vocational rehabilitation speclialist,

in April 1976, reported that claimant had given up hope of
ever returning to work because of her arthritis. Claimant
indicated to Mr. Rollins she had considerable difficulty in
coping with the activities of -daily living and fulfilling
her role and responsibilities as a mother and housewife,
Claimant reported that the arthritis had spread to her
wrist, fingers, both hands, shoulders and "mandible". Mr.
Rollins opined that because of the disabling affects of the
rheumatoid arthritis, claimant would probably never, in the
forseeable future, return to gainful employment. -

-In June 1977, Dr. Maks had reported that claimant had
responded to the treatment and that her condition had at
least temporarily stablized. However, he felt she was still
disabled. Dr. Maks did not feel claimant would be able to
return to her former employment or any type of employment
because of the medical treatment she was receiving at that
time allowed her just enough-activity to take care of her
personal needs

Dr. Rocquelyn Jastak, in January 1978, opined that
claimant was totally and permanc ntly disabled from any type
of employment .

On March 3, 1978, Dr. Theodore Pasquesi reportecd that
claimant told him that the arthritis hzd spread to all of
her joints. It was his opinion that claimant probablily was’
having early symptoms of rheumatoid arthritis at the time
her left knee began to bother her. Dr. Pasguesi opined that .
claimant’'s condition was ‘medically stationary. He felt that
because of her left knee, any occupation in which she wou}d
be employed would have to be predominantly a sedentary one
in nature.

i

A Second Determination Order, dated June 1%, 1978,
awarded claimant additioral temporary total dlsablllty
compensatlon .
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In Novomborll978 Dr. Jastak wreported that she had
changed her Op;nlanqnd-xhat_she now "no longe“wfeit Lthat
claimant's rheumatoid ,arthritis was rellated «to her industrial
Anjury. She reported «that claimant was mlnlmallj educated
and unskllled but hat she Felt .claimant mlqht be .ratiaincd
for a seduntary type.of J0Dh - mhat dld-not fequlx > prolonged
standing or lifting. : : - ,

: ‘. : : - Y e ) : &

At - the hearlng,;claimant testafied that her arthidiic
condltlon ‘was bctter at the -time .of the hearding .than in
1973. She stated that .she performed such housework as
washing, -vacuuming, dustlng and .cooking. She :said that .she
is able to drive a .car to do heerhOpplng and sspends itime
knitting, croghet;nq,,reag;ngJ vagatiening, watching tele-
vigsion and attending .church. Claimant itestified that she
‘has not looked for work -since the Manch 1972 injury morshas

she worked .or attempted WwWOrk (singe :that stime. She 1nd1cated B

however, that she previously :had worked 4n .a cannery, as
well as in a typing position for ithe Motor Vehicles DlVLSlOﬂ.

The Referee, after reviewing ailid the evidence dn ehds
case, found «that cilalmant was .entitled to an award of .compen-—
sation for permanent totail dlsablllty,&effectlve ‘March i1,
1978. The Referee awarded claimant's attornev .a fee out of
the 1ncreased compensation. :

BOARD ON ;DE NOVO REVLEW " ;

The Board, after de novo rcevigw, wmodifies the Relfenee's
order. The Board finds that the prior «determination that
clalmant 5 rheumatoid arthrltlscwaq related to her 1ndus¢r iail
injury was res judicata. However, ithe Board .doecs not find
that the medical .evidence in this case @alane estabilishes
that cﬂalmant dg permanenmly,and totally disabled. Thc
preponderance of the medical evidenge indicates that claimant
is capable of ;sedentary ‘type of,omp]ovment which dOOb\nOt
require -proionged sitanding or llL{in“

Claimant, by her .own testimoeny, 'has not worked, soughit
work or attempted work since ‘March 1972. Sheitestifieda ghat
she is able to engage in a series of activities 1nciudrnq
crocheting, knitting, performlng housawerk, @and other outside
activities at this time. ‘Based .on thiss wevidence, the Board
finds that .claimant thas nef shown a-wililingness to seek
regular galnful employment -.or that she thas made reasonabile
efforts o obtain such‘meloyment Lherefore, the Board,
after reviewing alil the .evidence, fimds-{hatﬂplalmant I's not
~permanen¢ly and totally disabled. However, the Board does
find ‘that claimant's condition does result in a loss of waje
earning capacxty and finds fthat .claimant is enmltied &te an
award of compensation .equal ‘to 192° ‘for 60% unscheduled

dlsablllty for her rheumatcoid artihritis cendition. Accordingly,

the Board so modifies the Referee's order.

=Led=
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B ST O TR I WIC@T,,datCQ Aplr] 6, 1979,
mehtea b wn;utder, hdLOd May 2, i979 lS'modLricd.

C]almdnt is herebj qrdntcd an award of compensation
equal to 192° for 60% unscheduled disability {or her rhoumatoid
arthritis condition. This award is in lieu of any previous' '
awards of unscheduled disability. The remainder of tne
Referee's order is affirmed. . -~ P '

'WCB CASE NO. 79-3959  April 25, 1980

JOSEPH R. JAIKIN, CLAIMANT’
Richard Maizels, Claimant's Atty. .
SAIF, Legal- Services, Defense Atty.
Request for Review by Claimant

I5SUL ON REVIEW

Claimant secaks Board review of the )
which affirmed the State Accident Inounanaa Vnum
atter referred to as the Pund) lencal of cortan
biils alleqedly related to claimani's sccoploon Ln)nry
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On.March 12, 1979, the Fura advised the claimant that
his injury had been classified as non-disabling., On March -
19, 1979, Dr. Parsons reported that claimant continued co
complain of pain in the interscapular arca of his dorsal
back. Claimant indicated this was aggravated by £1ehinq his
neck and particularly by turnirg his hcad to either side
Dr..Parsons continued to treat claimant with outpatient
phy51cal therapy and also with pain nedication. :

On March 30, 1979 arnd April 2, 1979, the Fund advised.
Good Samaritan Hospltal & Medical Center, Dr. Keith Wrigley,
Dr. Richard Arkless and the Heart Clinic that their biliings
for various . medical scrvices had not been related to claimant's
" work injury. The Fund advised Lnbm thnt they could not make
" payment for their services without a report indicatir. LhCll
) flndlngs and their relatJonshlp to the 1njury

o on Aprll 10, 1979 PT.. Donald Wysham, reported that
clalmant had been hospltallzed at Good Samaritan on Ienruary
13, 1979 as .an emergency case. pbecause of chest paln. Llalmant
had noticed chest pain.and the onset of numbness in the left
side, of.his. ‘tondue and the lips associated with a shootlnc
pain on the insidé of his left arm extending down into the
forearm. This.was followed. shortly by a sharp pain irn the -
mid-chest with 'a sense of panic and also faintness. Claimart
also reported- he was slightly nauseated.

_ On February '15, 1979 claimant underwent a stress electro-
ardlogram which was considered to be negative. Dr. Wysham
referred claimant to Dr. Wrigley, a gastroenterologist -for
evaluation. He found claimant had a diaphragmatic hernia

and felt that claimant had a gastro-esophageal reflux and

began appropriate therapy. :

On April 20, 1979, the Fund denied payment of medical
bills for claimant's hospitalization of February 13, 1979 at
Good Samaritan Hospital, his subsequent treatment and/or
‘services by Dr. Richard Arkless, Dr. Wrigley and the Heart
Clinic. It was the Fund's p051tlon that these services ware
not related to the 1ndustr1al injury sustalned on January 9,

1979.

In May 1979, Dr. Parsons reported that claimant continued
to complain of pain between his shoulder blades which radiated
both up to the spine into the neck and .the base 0of the skull
as well as caudally into his lower back. He also reported

intermittent periods of tingling or a numb feeling in his

left lower lip and -occasionally in the left upper lip.
Claimant continuéd to receive physical therapy treatments
twice a week and to use medication. Dr. Parsons, in July .
1979, reported that claimant began receiving cervical traction
., as Well as.other forms of physical therapy. lle reported:

that claimant had continued to work at this job as a realtor

duri this time.
g -163-
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On August 27, 1979, Dr. Parsons reported that claimant

still COﬂplalned of pain’ in the shoulder blades and poscterior
thoracie: rcg:l_on Claimant reported that with turnineg. move- e
ment s of the head toward either side (particularly the

rlght) "he noticed a Jhooting pain from between the shoulder
blades, up the back of ais neck. Claim:nt continued Lo u&e
pain medication as well as physical therapy and cervical
traction. ' Dr. Parsons found that claimant had full ranqge of
cervical motion, but still complained of pain in the iiter—’
scapular region both with extreme flexion of his neck and
with turning his neck fully to the right or icft. Dr.’
Parsons ' dlagn051s continued@:to be chronic dorsal strain.

: Dr.- Blackman in Soptgmber 1979, reported claimant
continued to complain of severc: mld—back and chest pain and
low neck pain and stiffness. le felt these symptoms were
related to claimant's January 9, 1979 injury. He felt that
claimant's medical services were related to the hospitaliza-
.tion, as provided by Dr. ‘Wysham, Dr. Wrigley, and Dr. Arkless
as well as Dr. Parsons were necessary to diagnose and treat
the symptoms caused by the cervical thoracic strain. He

felt that all medical bills related for this treatment were
incurred as a result of the treatment and diagnosis of
claimant's occupational 1njury of January 9, 1979.° Dr.
Blackman testlfled at the hearing' and re1terated this oplnlon.

The Referee did not accord Dr. Blackman's testlmony any

weight. Without the opinion-.of Dr. Blackman, the Referee @
found ‘there was not any medical evidence causally relating

the symptoms of Feb:uary 13, 1979 to claimant's compensakle
1n3ury - There fore, the Referee found ‘that claimant had

failed to meet his burden of proof and afflrmgd the denial
issued by the Fund.

BOARD ON DE NOVO REVIEW

»  The Board, after de novo review, affirms the Referee's”
crder. Dr. Wrigley's office.advised the I'und that treatment
was not related to claimant's compensable injury. Dr.

Wysham's report, in April 1979, likewisc indicates that
claimant was treated on Yebruary 13, 1979 for chest pain.
The medical reports.indicate that claiwant was suspected of

having a possible myocardlal infarction. - Furtner testing

was done to determine if, in fact, he had suffered a myocardla]
infarction. Dr. Wrigley found that claimant, in fact, had a
diaphragmatic hernia and gastro-esophaqgeal reflux which
resulted in his hospitalization on February 13, 1979. ‘The
Board concurs with the Referee that the opinion of Dir.

Blackman is not accorded any weight. 1t 1s apparent from

Dr. Blackman's testimonv in hig reports that he was nct

aware of what Drs. Wysham, Wrigley, and Arkless were treating
claimant for or why claimant was hospitalized .on February

13, 1979. Therefore, the Board finds that the Fund's denial

must be affirmed.
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Q ORDER

The Referee's order, dated October 16, 1979, is affirmed.

WCB CASE NO. 78B-5867 April 25, 1980

JACQUELINE MADDEN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order '

On Cctober 10, 1979, .a hecaring.was held. Cne ol the
issues raised by claimant at that hearing was her ontitlement
to vocational rchabilitation. She contended she was vocation-

ally handicapped and should be placed on tempovary total
_disability compensation and receive vocational retraining.
The Referee felt the evidence was cuite strong claimant
should have been on. vocational rehabilitation. Claimant had
been denied vocational rehabilitation by. the Field Services
Division and by the Workers' Compensation Department. The

@ Referee held, that under the law affecting this. case, le did
not have jurlSdlCLlOﬂ te alter the decision which reoulted
in claimant not being accepted for vocational ruhab1¢Lyatlon”
Therefore, that Request for Hearing was dismissed. Claimant
did not appeal this order,

Claimant, on December 27, 1979, b] and chy oLgh her
attorney, requested the Board to exercisc its own motion
jurisdiction and order that a training plan proposed buo
approved ‘and be placed into effect and that claimant wus
entitled to special maintenance.

The Board réqhested both the State. Accluewt Tnsurance
Fund and the Workers! Compensation Department advise 1z of
their positions on clalmant s reguest. The State Accident
Insurance Fund lndlpatud it did not have an opinign in this
case. The Workers' Compensation Department adv1sed atter
consulting with its legal staff, that it did not feel own
motion relief should be granted. It again pointed out
claimant was not wvocationally handicapped within the definition
of the administrative rules.

The Board, after reviewing all the evidence in this
case, finds that it is not sufficient tc.warrant the Board's
granting claimant's request. Claimant had the right to
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pursue the Refercc's decision, bub fasled ko do sol Miaimoni
failed ko exhausi her adminisorative roamccdios, Thee roeuest
Dy cluininL for own motion relic? shoutd boe cdcnood,

IS 50 GRDURLD.

Pursuant t¢ CKS 656.278(3) neither pariy has o vlghi bo
2 hearisg, reviow or appeal. '

WCB CASE NO. 78-10,111 April 25, 1980

BORIS MUROFF, CLAIMANT
Olson, Hittle, Gardner & Evans, .
Claimant's Attys. |
Bullivant, Wright, Leedy, Jchnson, -
‘Pendergrass & Hoffman, Employer's Attys. .
Reguest for Review by Claimant

ISS5UE OGN REVIEW

Claimant seeks Board review of the Referce's orxdor
which (1) affirmed the employer/carrier's denial of bis O
aggravation claim; (2) allowed the employer/carrier to '
offset of an overpayment of temporary total disability
compensation; and (3) granted claimant an award of compensa-
tion equal to 20% unscheduled disability for his low back
injury, in lieu of and not in addition to any previous
awvard.

FACTS

Claimant, a 37-year-old production worker in an electrical

department with Moduline International, injured his back on

May 22, 1975, when while walking backwards he took cne step

too many and fell off the end of a dock striking his elbow

and hip. Dr. Stecven DeShaw, D.C., diagnosed this injury as
post-traumatic spinal neuralgia with attenuating radiculitis

. to the bilateral brachial plexus of the cervical spinc area

and right radiculitis in the lower lumbar spinal area.

On December 18, 1975, Dr. John Burr reported that x-
rays revealed a rotoscoliosis of the lumbar area which was
of a rather moderate degree, but which was compensated.
Dr. Burr diagnosed early scoliosis with a strain of the
lumbar spine. He did not feel that claimant was in ne¢ed of
any surgery and that with the use of a brace would be able
to return to*work. . . @
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A Determination Ordor, . dﬂfo* Pngust 25, 1976, awoadoed
claimant temporary tobtal disability compensabion’ dnd COPE NS O—

tion equal to 169 for. 5% unscnehulcd disabhiliiy for kis Jow
back injury. Claimant had been overpald btomporary tolal
disability compensation benefitcs prior to the issuanca of
this Determination Order. '

In October 1976, clalmant becar a vocational rehabillita-
tion program-to become a televisios-radio wepalrman.  On
October-3, 1977 this program was torminated because of
medical problems.. On January 3, 1978; claimant again pegan
this program and finished it.en MarchH 30, 1578. '

Also, in Octcber . 1977, Dr.’ DesShaw reported: that hae
released claimant for regular work as of March- 12, 1976.

Dr..Grossenbacher, in February 1978, reported his
examination was unchanged from that which he had done - in
1976. .He felt that.claimant would have mild discomfort in
the low back 1f he engaced in heavy labor and that claimant
would continue to have exacerbations or remissions of this
pain.  Di. Grossenbacher opined. that claimant remained
medically stationary. = Lo

After claimant completed:his vocaltional rehabilitation
program on March 17, 1878, a-Second Detefmination Order,
dated May 26, 1978, avarded claimant additional temporary
total disability compensation: ' :

On June 2, 1978, the carri-v advisced claimant that thav.
had made a total overpayment irn che amount of S3,61L4.60. '
This was in addition to the averpaymenl which nad beca made
prior to the first Determination Qrder in the amount of
$494.73. ‘he cawvrier advised claimant: that this amount
would be deducted from any futuve award granted to him.
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Dr. DeShaw, in July 1978, reported that claimant was
still unable to work. He reported that claimant had a great
deal of difficulty in studying and that he was not capable
of completing his vocational rehabilitation course. On
hugust 14, 1978, Dr. DeShaw reported taat he disagreed with
the orthopedic evaluation and the award of 5% unscheduied
disability for his low back injury. It was his opinion that
dué to claimant's injury he would not be able to pariicipate
in full employment earning a full income as he had previously
done. Dr.. DeShaw, in November 1978, opined that clainant's
permanent disability was closer to 50% than to 5% and that
claimant's spinal problem was not corrcctable.

On November 15, 1978, claiman’’'s attorney wrote to the
carrier requesting that claimant be granted additional
compensation on the basis that claimant's condition had
worsened since the date of the original Determination Order,
of August 23, 1976, requested re-evaluation of claimant's
condition and an award-of 50% permanent partial disabllaity.
On November 28, 1978, the carrier denied this request.

On December 7, 1978, Dr. Grossenbacher reported it was
his opinion that claimant's condition had not essentially
worsened since his previous examination and claimant was
still medically stationary. His diagnosis continued to be
a lumbar strain. He did not feel claimant was totally |
disabled, but he felt claimant had a permanent disability. He
felt that claimant's sitting-and standing should be limited
to two hours at the longest and that it would be ideal if
claimant could obtain a job which allowed for intermittent
sitting and standing. Based on claimant's structural scoliosis
he felt claimant's 1lifting should be limited. In conclusion,
Dr. Grossenbacher felt that claimant was employable and had
the intellectual resources for vocational rehabilitation or
job training.

In February 1979, Dr. J. 7. QOlson-Garewal reported he
felt that claimant had sévere incapacitating back pain
secondary to his cld injury. It was his opinion that claimant
.should be considered permanently disabled as a result of his
accident. Dr.. Olson-Garewal felt claimant could not even
perform a desk job because claimant reported sitting was
painful. :
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On May 17, 1979, Dr. Burn'rcport'd claimant continued
to compldln of a great dcal of pain in the back and also
some neck pain. His diagnosis was sevore rotoscoliosis of
the right lumbar area which was compensated and a chronic
strain of the lumbar spine.  Dr. Burr opinéd that claimant
was capable of working .an eight~hour. day,  -standing, sitting,
and walking. He felt claimant was capable of performing a“
job as an electrician as long as it dia not involve renheated
bending and heavy lifting or working for any length of time
overhead. 1In.June 1979, Dr. Burr repecated this Opinion.

He felt that claimant would be able to perform a desk 30ob or. -
light weork, regquiring standing or walking, but not anOlVO‘
heavy lifting or repeated bendLng. - :

Clalmant s vocatlonal rehabllltatlon plan was extended
“in 1978 to 1ncludL the spring term. Claimant was reported’
to be ready for employment by the Vocational Rehabilitation-.
Division on July 3, 1978.

. In February 1979, claimant was referred to the Interna-
tlonal Rehabllltatlon Association, Inc. for further vocational
a551stance. Claimant advised the counselor he had worklng
1nstalllng electrical receptacles and switches in mobile
homes, and had worked approximately 3-1/2 to 4 years inoa’
smail dralnplpe factory. The counselor used an interpreter.
in his interview with the claimant and the counselor .felt
that English was difficult for claimant. However, the.
1nterprete1 felt that claimant knew ecnough FEnglish to succecd
in any employment efforts without being required to have o
additional language training. The counselor felt because of *
claimant's perception of himself as a seriously disabled’’
person who had been treated unfairly by the  system; claimant's-
"job. readiness" was extremely poor.. Claimant's motivation
was rated as dismal. The counselcr felt that claimant's
attitude posed a significant handicap to his re-employment. -

On September 11, 1979, Dr. DeShaw reported that claimant -
was not capable of doinqg more than two hours of work per
day.  He felt because of this restriction, claimant would’
not be able to perform any employment. Therefore, he opined
that claimant's extent of disability would be 100%.

Claimant is a- Russian immiagrant who has some d1f|1cu1ty»
with the English language. His LnLlre work expellence nas
consisted of manual labor.

The. Referee did not find Dr. DeShaw persuasive in light
of all the other -evidence in the casce. Therefore, the
Referee Found no basis for the. aggravation claim and- appTOVLd
the carrier's denial.
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The Referee also found that the employer was authorized
to offset any payments of temporary total disability compen:a-
tion after claimant's completion of his vocational rehabilita-
tion program which extended to include spring term of 1978..
The Referee found that upon establishuent of the date hat
claimant stopped participation in the authorized program,
his temporary total disability benefits should be adjusted,
if necessary. : ' ' '

As to the loss of wage earning capacity claimant sustained
because of his injury, the Referee concluded claimant was
entitled to an award of compensation equal to 64° for 20%
unscheduled disability for his low back injury, said award
‘to be in lieu of, not in addition to any previous awards of
unscheduled disability. The Referee further granted an
attorney fee equal to 25% of the additional compensation
granted by the order, but not to exceed $2,000, said amount
to be paid out- of the award paid to claimant.

The Referee allowed the carrier/employer to offset the
award of permanent partial disability by the accrued overpay-
. ments of temporary total disability made to claimant, less
that amount, 1f any,  which be allowed claimant as temporary .
total disability benefits while he was enrolled in an author-
ized vocaticonal program after March 17, 1978. The Referee
ordered that the verification c¢f any additional temporary
total disability compensation should be provided by the
claimant. .

BOARD CN DE NOVQ REVIEW

The Board, after de novo review, modifies the Referee's
order. The Board concurs with. the Referee in the determina-
tion of all the issues except the issue of extent of disability.
Claimant is disabled from engaging in occupations requiring
repetitive bending, heavy 1lifting, and any prolonged overhead
work. The consensus of the medical opinion seems to be that
claimant would bec capable of performing a desk job or light
work which required standing and walking or sitting. Consider-
ing claimant's age, education, prior work experience, and

other relevant factors, the Board concludes that.claimant is
entitled to an award of compensation equal to 112° for 35%
unscheduled disability for his low back injury. This award
is in lieu of, and not in addition to, any previous awards
of compensation of unscheduled disability for this injury.

ORDER

The Referee's order, dated December 3, 1979, is modifica.
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Claimant 1is hereby granted an award of compensation
equal to 112° for 35% unscheduicd disabilitv for his low |
back injury. This award 1is in liecu of any-previous awards
of unscheduled disability for this injury.

Y

The remainder of the Réferee's oraer. is affirmed.

Claimant's attorney 1is hercby ¢ranted as a reasonable
attorney's fee a sum equal to 25% of the increased compensa-
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000. '

WCB CASE NO., 79-~5412 April 25, 1980

GARY SPEAR, CLAIMANT

Jerry E. Gastineau, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order On Motion

On April 18, 1980, the claimant, by and through -his at:
torney, requested the Board to dismiss the State Accident
Insurance Fund's request for review in the above entiicled -
matter based on the facit that the Fund had failed to “ile

its brief in a timely manner. Tt is not the Board's wolicy
to dismiss requests for review when no pricefs are Filed as
1t has no authority to do so. The matter will continuc to

be processed by the. Board. : . .
QORDLER
Claimant's motion to dismiss the State Accident Insur-—

ance Fund's reguest for review is hereby denied.
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WCB CASE NO. 79-244 April 29, 1980

MAXWELL GILLISPIE, CLAIMANT
Michael Arant, Claimant's Atty.
Robert Fraser, Employer s Atty.
Order .of Dismissal

A reguest for roview, having been duly filed witn the
Workers' Compensation Board irn the above entitied matter by
the c¢laimant, and said request for review now having L.een
wlthdrawn, -

IT IS THEREFORE ORDERED that the request for reviaw now
‘pending before the Board is hereby dismissed and the order
of the Referee is final by operation oi law.

WCB CASE NO. 78-7162 April 29, 1980

KENNETH JOHNSON, CLATIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Order Denying Reconsideration

On April 22, 1980, claimant, by and through his attor-
ney, requested the Board reconsider its Order on Review in
this matter. Claimant's attorney contends he is entitled to
attorney fees because the employer appc-aled the entire
Opinion and Order of the Referee and he prevailed on all
issues except the issue of extent of disabilitvy.

The employer requested Board review of the Referve's
Opinion and Order in this case in its entirety. Howover,
the sole issue argued by it in its brief was the extent of
disability. The employer contends the award granted Dy the
Referee was not supported by the evidence. Claimant, in his
brief, alsc argued only the issue of extent of disability.

The Board, after de nove review, concurred with the
employer that the award of compensatiOn in this case was not
supported by the evidence. hLLeforo, the Board modified
the Referece's order by reversing his award of unscheduled
disability in this case and affirmed the remainder of the
Opinion and Order. The employer prevailed on this issuc.
Therefore, claimant's attorney is not entitled to a fee.
The Board .does not find claimant's attorney's contentions
are sufficient under this set of facts to warrant reconsid-
eration of its order. Therefore, the Board denies the ’
Motion for Reconsideration.

IT IS SO ORDERED. -172-




WCB CASE NO. 79-2950 April 29, 1980

BILL LOHR, CLAIMANT

' John Haugh, Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

The State Accident Insurance Fund (hereinafter reterrcd
to as the Fund) seeks Board review of the Referee's order
which found claimant was permanently and totally disabled as
of August 22, 1978, the date that claimant was found to be
medically staticonary. Further, the Referee awarded claimant's
attorney a fee equal to 25% 0f the increased compensation
‘granted by his order, not to exceed the sum of $2,000. The
Fund contends this was in error.

FACTS

Claimant, a 40-year-old barker operator with Caffall
Brothers Forest Products, injured his right knee on May .20,
1976 when he slipped on some stairs going to the barker.
This injury was diagnosed as an internal derangement of the
right knee. In April 1977, Dr. Raymond North performed an
arthroscopy of the right knee and arthrotomy and medical
menigcectomy of the right knee. After surgery, claimant
began a physical therapy program to strengthen his knee and
leg. r

By September 1977, Dr. North reported that claimant
complained of aching in the knee, but he felt claimant had

made good improvement in his physical therapy. He reported
‘claimant’ had difficulty communicating because of a hearing
problem. "Dr.. Horth felt claimant should continue with

therapy for another few weeks and then he felt clalmdnt
could be considered for modified work. Dr. North felc that;,
claimant should avoid employment that required rosctltlve
squatting or climbing.

On October 18, 1977,‘Dr. North reported that claimant's
condition was medically stationary, however, 1t was not

vocationally stationary and the «laimant had no job,. at that
time, to return to. Dr. North ,plnud tLhat claimant was
capable of work that did not require repetitive squalting,
kneeling, crawling or climbing of ladders. He estimated a
loss of the lower extremity of 10%. ‘

A Determination Crder, dated Decembér 9, 1977, awarded
claimant temporary total disability compensation and compensa-
.tion equal to 15° for 10% loss of his right leg.

" In January 1978, Dr. Edward Korr reported that claimant
was completely 100% deaf in both ears. He also found that
claimant had a speech impairment. ‘

-173-



Claimant continucd to have difficulty wiil
returned to Dr. North. Dr. Worth reported thoo oiain.s .
aching in his knee and was in need of wvocatlonal aGr.slnnoe.
He indicated it was difficult to communicate witn claznany
because of his hearing loss and that he utilized the claima:ik
children who partially used sign language to communicate
with claimant. In June 1978, Dr. North indicated that claimant
was unable to work because of the pain, swelling and limping
with the right knee. Tt was his opinion that claimanc would
need another arthroscopy. He requested the claim be reopened
with time loss.

On July 17, 1978, Dr. North performed arthroscopic
. surgery of the right knee with removal of the osteocondyle
body and part of the anterior cruciate ligament. After the
surgery claimant reported that he was very happy and felt no
pain or grinding in his knee. However, in August, claimant
was complaining of intermittent knee pain, but no instability
or effusion. Dr. North reportecd that his examination revealed
no effusion and that the knee had'full range of motion.  He
found no instability, but he did find slight crepitation.
Dr. North indicated that claimant had recovered sufficiently
that he could be directed to some type of employment around
.the first of September. -However, claimant advised Dr. North
he was being scheduled for schooling. Dr: North felt school
was advisable, since claimant could not perform any work
which required any bending, squatting, kneeling, heavy
lifting or c¢limbing. ‘ ‘ :

Dr. North, on Novewber 24, 1978, reported'that cialmant's
condition was medically station..cy. It was his opinion that .
there had been no additional objective physical impairment
as a result of the second surgical procedure on claimant's
right knee. He reported that claimant did have a mildly
moderate amount ©f decreased durabilityvy in the knee after
the first surgery and needed assistance in rveturnineg to
work.

A Second Determination Order, dated January 4, -1979,
awarded claimant an adaitional temporisyy total disability o
award and additional compensation eqgual to 7.5° for 5% loss
of his right leg. '

Claimant has a si:ith grade education and has wouviicd as
a sawmill laborer, log truck driver, and Farm worker. i
stated that he has looked for work in sawnmiils in VWashinghon,
Eastern Oregon, and Southwest Washingion and Central Crogon o

and various other placex without success. er has noin looked
foer other work becausd the only work he Lnows Ls sawmi 11

work. lie stated he cannot 1if%, sguat, or band beos
the back injury he suflfcvced in 1974, Fuuvthern, he indicatzd
two reasons why he.can't drive a tyvuck: {irst he can'i head
and second he can't operate the clutch because of his nicght
knee. He indicated thalt he had workod with thoe Stabe smploy-
nent Agency prior to 1979 in.otbtempling to Cind worlk.
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Claimant's wife testified that he had been totally deaf
for the tast five vears. She indicated that he injured his
back 'in 1974 and it has made it difficult for him to "get
up". She stated that claimant could not read or count well
and did have a speech impairment. She has observed that
claimant has difficulty in runnihg, walking, or bearing oo
weight because of his right knee condition. The knee also
causes claimant pain and has given way on occasion. She is-
aware  of the fact that claimant has sought work at various
sawmills without obtaining ariy employment. She stated that
claimant had been told he was a safety hazard because of his
deafness and other impairments. :

Mr. Patrick Kent, superintendent of Rose Valley Paliett
Service, testified that claimant had worked with him at a
lumber mill. He indicated. that it would he difficult to
reemploy claimant because of the communication problem and
even if claimant was emploved as a clean-up man he would be .-
endangered because of his inability to hear a forklift. Mr.
Kent also felt claimant could not work as a nightwatchman or
a barker operator because of his inability to hear.

The Referce found tnat cl..mant was peimanontly and
totally disabled. The Referee, felt that claimant's: 1moa1rnent
from this industrial injury Logethel with the pre-existing
condition disabled him from performing any work other than.
light sedentary work. Iurther, since claimant was functionally
ililiterate, lacked training or work skills for othex physical
labor when taken together with his other impairments and his.
good motivation to seek regular gainful employment and is
all considered with the injury-related impairment claimant .
is permanently and totally disabled. Further, the. Releree
found that the claim had not been prematurely closed.

BOARD ON DE NOVQO REVIEW

The Board, after de novo review, reverses the Referee's
award of permanent total disability. ' The evidence in this
case indicates that claimant's injury on May 26, 1976 was to
the right knee only. Claimant has not sustained any unsched--
uled disability as a result of this injury. In August 1978,
Dr. North had found that claimant had no effusion in the
knee and also had full range of motion in’ the knee. Dr.

North found there was no instability but there was slight
crepitation. Dr. North felt claimant should not work in
.employment which required repetitive bending, squatting,
kneeling or heavy lifting or climbing. On Hovember -24,

1978, Dr. North again stated that he did not feel claimant
could engage in certain occupations because of his limitations-
and reported that claimant's condition was-medically station-
ary. Dr. North did not feel there had been any. added objec-
tive physical impairment from the second surgical procedure
on claimant's right knee. He did note that clalmant did

have a mildly moderate amount of decreased durability after
the meniscectomy. 175 '
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The Board finds
claimant has sustained
S disability. Further, it
for the right knee which
by the two Determination

that the evidence does not indilicate
any injury

resulting in unscheduled
finds that the award of .compensation
claimant had previouslv been granted
Orders 'correctly refliects his loss

of function of the right leg.
The Board, however, {inds that the closure of the claim
on August 22, 1878 was premature. Dr. North did ncot indicate

untlil November .24, 1978 that claimant's condition was medically
stationary. Therelore, the Board would award claimant
additional temporary total disability compensation for the

period from August 22, 1978 through November 24, 1978.

The Board would recommend -:tensive Tield Servicoes

Division assistance be provided to claimant and that he be .
assisted with job placement. : :
ORDER -~

The Referee's order, dated October 16, 1979, is reversed

in its entirety.

Claimant is hereby granted temporary total disability

compensatlon from August 22, 1978 through November 24, 1978

This "'is in addition to the previous awards of LCNPOLlLy

total disability compensation. : T
Claimant's attorney is entitled to a fee equal to 25%

of the increased tcmPOLary total disability compensation not
to exceed $750.
The Determination Orders, dated December 9, 1977 and

January 4, 1979, are affirmed.

-176-




-

Coa vt itk owoae

WCB CASE .NO. 78-992 April 29, 1980

JUDY MADEWELL, CLAIMANT ]
Lekas & Dicey, Claimant“"s Attys. S el s
Schwabe, Wllllamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Employer

.The employer seeks Board review of the Referee's order
which remanded claimant's claim to it for acceptance and
payment of compensation pursuant to the Oregon Workers'
Compensation-Law -and awarded claimant's attorney a fee of
$750.." The emplover contends that claimant did not establish
‘good cause -for failing to timely roquest a hearing on its
denial and that she did not establish by the. preponderance
of the ‘evidehce' that she sustained a compensable injury.

FACTS

‘Claimant, a 34-year-old. productlon supervisor with. the
Salvation ‘Army, alleges that on November 7, 1977 she 1n]ured
her back while pushlng a cart filled with clothlng Dr. Ray
Noel saw claimant on November 8, 1977 and diagnosed a bowel
obstruction -and a right hip-lumbar strain secondary to the
bowel obstruction. He did not know if this condition was - ,
related to the injury described by the claimant as pushing
:and pulllng on large clothln carts.

G On=December 9, 1977, the claim was denied. ©n December
16, 1977, Dr. Noel released claimant for light work with no
llftlng or pushing for approximately a two-week period.

Later, in December 1977 Dr. Noel reported he had first
seen clalmant on November 14, 1977.for pain in the abdomen
with some diarrhea. lis efamlnation revealed tenderness
along the low 'back area and claimant complained of low back
pain. He felt that claimant did not "have a bowel chstruction

but simply had some type.of virwvs infection. ile feli she
had a lumbar strain- and also hi; pain of an uncertain cause,
possibly. due to the virus infection which caused her bowel
distress. .He prescribed medication for claimant. She continued
to complain of back pain. He referred claimant to a neuro-
muscular clinic and suggested claimant continue with her .
physical therapy. Dr. Noel noted that claimant  stated that
her job required her to lift heavy boxes and that shec exper-—
ienced a lot of strain at work and that he could persconally
see .a relationship between her work and the stress to her

low hack, however, until he had a recommendation of a gpecial-
ist, he would have to leave the pregnosis "open'.
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On February 7, 1978, claimant wrote to the Hearings
Division of the Workers' Compensation Board and requested a
hearing on the denial of her claim. It was stipulated at’
the hearing by the parties that claimant's reqguest for
hearing was received by the Hearings Division on February 8,
1978. This' request was date stamped as being recelvod by
the Hearings Division on April 17, 1978.

. Dr. Noel,.in March 1978, reporfed that claimant had
continuing difficulty with her low back pain and he had

continued to prescribe more medication. It was his conclusion
‘that there was no direct evidence that claimant's paln was

caused by her work. Dr. Noel felt that the pain in her

- back actually came at the sam= time the abdominal pain came

and, therefore, he could not, with any certainty, state that
the back pain was due to a work injury. He noted that the
type of pain claimant complained of could hbe aggravated by
lifting or ‘reaching.

Dr. K. R. Satyanarayan, a psychiatrist, in July 1978,
reported that claimant had continuved to complain of back
pain. He was unable to give any definite prognosis other

‘than to say that it was guarded. He reported he had first

seen claimant on May 16, 1978 and that she was complalnlng
of constant low-back and right sacroiliac 301nt pain.
Claimant told him that she had awoke with pain and stiffness
and that-both legs ached. She said that riding in the car
aggravated her pain and that.lying down with her knees up

was the most comfortable position for her. Dr. Satyanarayan
felt that clalmant had a possible gluteal tendlnltls.

In January 19?9, Dr. Kennc:i Nelscn, D.C., reported’ ‘.
that on January 10, 1979 he had begun treating claimant. o
She had told him that on November 7, 1977 she was puliing a
large clothing cart and pulled muscles in her back and
stomach areas. She said that she had headache€s, hot burning

pain in the right hip, 'and an overall feeling of “her insides/

falling out”. Further, she had pain in her legs and the
upper part of her back exteriding across the shoulder. 'Dr.
Nelson diagnosed a lumbosacral strain/sprain with associated
myofascitis and sacroiliac sprain/strain on the right with. -
assocliated myofascitis and radiculitis into the anterior -
thlgh -area. ‘
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Claimant testified that on November 11, 1977 she was
doing some heavy lifting and attempted to pull some carts
weighing between 500 and 750 pounds off of an clevator. - Ms.
Elvina Buckley, a co-wcrker, saw her attempt to pull the
cart off the elevator and tried to assist her. Ms. DBuckley
stated that claimant had told her and she had also observed
claimant injure herself pulling on the cart. Claimanl’
testified that she reported the incident tc her supcrvisor
at 2 p.m. that day.and beccause of abdoninal pains went to
her gynecologist. She testified she returned to work, but
had more pain and had to go home. She indicated she missed
approximately six to seven weeks of work after this injury.

After receiving the denial letter, on December.l9,
©1977, claimant stated she went back to work. Claimant
testified that on more than one occasion she called tle
employer and the insurance carrier protesting the denial of -
her claim. She testified that on the second call she was
advised the woman she had talked to was not there at that ..
time, but that claimant's call would be returned. Claimant
said this was never done.  Claimant stated that after receiving
the denial, she returned to work and worked full-time without
nissing work because of back pain. Upon receipt of the
denial letter c¢laimant said she set it on the T.V. set in-
her home and discussed the letter with her family and went =
to Dr. Hoel to seek a written report reporting her claim.
She stated that she was advised by .the employer's insurance
carrier that her reguest to have her claim reviewed was
denied and there was nothing the insurance company could do-
about it. Claimant stated that she was under somewhat of an
emotional strain during that perviod because of difficulty
with her family. Her oldest daughter had run away from home
and another daughter had been hospitalized in early January
1978, o ’

. The Referee found that claimant's request for hcaring

had béen untimely filed. . Howe ., the Referee found. that
claimant had established good cuuse ffor the delay in her
requesting a hearing to excuse the untimely filing. ‘The

Referee found that claimant had establishéd by a preponderance,
of the evidence that her claim was cconmpensable and remanded

it to the carrier to be accepted for the payment of compensa-
tion pursuant to the Oregon Worker's Compensation Law and
awarded claimant's attorney a fee. S '
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Reforee's
order. The Board finds that claimant's request for hearing
was not timely filed and that she has not established Jgood -
cause to excuse her late filing. There is no evidence in
this case that the aclts of the insurance carrier in any way

misled claimant. ORS 656.319 requires that a hearing shall

not be granted and a claim shall not bhe enforced unicss a
request for hearing is filed not later than the 60th day
after the claimant was notified of the denial or the réequest
is filed not later than the 180th day after notification of
the denial and the claimant establishes at the hearing there

-was good cause for. fallure to file the reguest by the 60th

day after notification of the denial. Claimant's testimony

as to certain personal difficulties in early Januafy 1978 does

not establish good cause for her failure to timely request a
hearing in this matter. The Court of Appeals has repeatedly
held that the time limitations are statutory and cannot be

walved.

The Court of Appeals in the case of Signa Nelson v.
SAIF, decided in November 1979, held that the benefits..
awarded in the Workers' Compensation Law are purely Statutory
and a claimant must strictly follow prescribed procedures 1in
order to recover under the law. TFurther, the Court stated
that time limitations prescribed by law are limitations from
the right to obtain compensation are not subject to exceptions
contained in the general statute of limitations. It stated
that neither the Board nor the Courts could waive these
reguirments. In this case, the Court heid that the claimant's
mental incompetency at the time of the denial did not excuse
her compliance with ORS 656.319(1).

The Board, after reviewing, all the evideﬁce in this
case, finds that claimant has not established good causeé for
her failure to timely request a hearing on the employer/car-
rier's denial of her claim. There is no evidence that

claimant was misled by the insurance carrier in this matter.
Further, the evidence of claimant's personal problems. in |
early January 1978 does not jusiify her failure to timely
request a hearing in this matter. Therefore, the Board
would reverse the Referee's order.

The Board finds the issue of compensability is moot.
ORDER

The Referee's order, dated September 21, 1979, as .
corrected by an order, dated October 8, 1979, 1is reversed.

The denial, dated December 7, 1977, is affirmed.

-180~-

®




WCB CASE NO. 79-6566 April 29, 1980

GEORGE SIMS, CLAIMANT :
Olson, Hittle, Gardner & Evans,
- Claimant's Attys.

Gary D. Hull, Employer's Atty.
Order Denying Motion

o In April 1980, claimant, by and tirough his attornay,
requestgd the Board remand this case to the Referce far
receipt of additional covidence and tostinony. Claimant
contended this employer had-provided and is providing a@orone-
ous information to potential employers and to vocational
counselors to prevent him from securing employment.

On April 21, 1980, the employer/carrier advised the
Board it opposed claimant's motion on the following grounds:
(1) claimant failed to serve a copy ¢f the motion on «il
parties as required by OAR 436-83-260; (2) claimant failed
to” supply affidavits of the vocational counselors and .eqglected
to:identify the people he mentioned in his affidavilt; and
(3) claimant's proper remedy, even if his allegations ware
true, lies in a civil acticon and clalmant has not alleqed
any loss of wage earning capacity.

The Board finds that claimant's affidavit does not
indicate that the Referee improperly, inceompletely, or o

otherwise insufficiently developed or heard this case. it
appears, as pointed out by the cemployer/carricr, claimant's
remedy might be in a c¢ivil case. Further, the offered

evidence does. not .appeay to the Board to reflect on claimant's
loss of wage earning capacity. Therefore, the Board denies
claimant's motion for remand. '

IT IS 50 ORDERED.
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WCB CASE NO. 79-1472 April 29, 1980

JIMMY A. SMITH, CLAIMANT

Williams, Spoconer & Graves,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF

The State Accident Insurance Fund (hereinafter referred
tc as the Fund) seeks Board review of the Reféree's order
which awarded claimant compensation for permanent and total
disability. The Fund contends the evidence in this case
_does not support the award made bv the Referee.

FACTS

Claimant, a 38-year-old journeyman plumber in his own
business, injured his low back on December 3, 1974 while
lifting a 10-foot piece of cast iron pipe. This injury was
originally diagnosed as a lumbosacral strain and claimant
was conservatively treated. However, due to continuing low
back pain, claimant underwent a myelogram and discogram
which revealed an abnormal disc at the L5~81 level.. On May
2, 1975, Dr. Donald Paluska performed a laminectomy at the
L5-81 level. Claimant continued to have difficulty with low
back pain which radiated into both buttocks and legs. : e

‘ On November 6, 1875, pr.- Paluska performed a "posterior
interbody fusion (bilateral) of the lumbosacral joint".

On August 1976, Dr. Paluska reported that claimant.
still complained of constant pain in the lower portion of
the back and diffused aching in the backs of both buttocks
and thighs. ©Dr. Paluska opined that claimant would not be
able to engage in his normal occupation as a plumber. Claimant
.-had told Dr. Paluska that he had been advised to seek other

employment which did not require heavy 11fLLng Since -
claimant was gualified as a minister, he had been working in
that capacity. Dr. Paluska felt that the fusion was solid
and advised that claimant's condition would be re-evaluated
within two months.

In October 1976, claimant was hospitalized for five
days for recurrent low back pain. While there claimant. also .
underwent another myelogram which revealed no evidence of a
herniated disc. ‘

Dr. Paluska, in February 1977, roported that cldlmant
again was complaining of pain in hlS back, "in his upper
thoracic and. lower cervical spina. Dr. PaluSkd prescribed a
transcutaneous nerve stimulator to relieve claimant's pain.
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Claimaht continued to complain of pain in the back
area. In April 1977, Dr. TPaluska concluded that claimant's
claim could be.closed.with an avpropriate- award of disability.
It was his opinion that claimant was permanently and totally
disabled due *to his back injury. _ :

Dr. Paluska, in May 1977, reported that. clalmanL had
contlnued to have continucus back pain which was dull in
nature and located just to the left of the mid-lumbosacral
junction. X-rays demonstrated a pseudoarthrosis of the
posterior interbody fusion on the left side. Dr. Paluska
recommnended surgical exploration and postero-lateral fu51on
The bilateral posterior lateral spinal fusion was erformed
- on May 20, 1977 by Dr. Paluska. .

In June 1977, the Vocational Rehabilitation Division
contacted claimant. He advised them he was interested only-
in returning to the ministry. Claimant said he had worked -
as a groundskeeper and a plumber. Claimant alsoc indicated
he had a 10th grade education, but had obtained a GED. '
Claimant was found to be eligible for vocatioral rehabilita-
tion. 1In February 1978 he enrolled at a business college in
a program leading to an associate degrée in-business adminis-
tration.‘Claimant continued to express an interest in becoming
a minister and indicated that he would continue to study for
this on, his own.

i

In November 1977, Dr. Palu:ka reported that cléiménﬁ
still experienced somc back pais but to a lesser extent than

previously. Claimant advised nim he was using aspirin for-
relief 'of his pain and cccasionally Scoma .Compound for relict.
of muscle spasms in the lumbar area. Cldimant stated this

pain did not radiate into his legs. Dr. Paluska felt that .

claimant could be enrolled in a rehabilitation program which
did not require excessive standing or bending. - He felt that
a sedentary type of job would be very appropriate. In late

November 1977, Dr. Paluska felt the claim could be closed.

Also, in November 1977, Dr. George Harwood, medical
consultant for the Fund, repoxted that claimant still had
some complaints of pain, mostly in the region of hamslrlnq
muscles bilaterally with some residual discomfort in the low
back and reqgicn of the scar at the L5~5L level. Dr. llarwood
felt that claimant could function in some type of emnploymént
without bending or lifting. Turther, he felt that clajmant's
condition was medlcally stationary and thg claim cou-d be
closed. -

In May 1978, Dr. Paluska said claimant complained that
the prolonged sitting while attending classes aggravated th
back condition. He felt that clalmant should have re-
exploratlon of the fusion mass to see if there was a pourdoarth—
rosis or if there was entrapment of nerve tissue.
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In June 1978, the Orthopacdic Consultants reported that
it was their opinion that no further surgical procoducoes ‘iD
should be done. it was theilr opinion that claimant's spinal
fusion was solid and recommended claimant be referred to the
Pain Clinic and that every effort be made to take him off
the large amount of drugs he was taking. ‘Dr. Paluska concurred
with the Orthopaedic Consultant's recommendation that claimant
attend the Pain Clinic to reduce his usage of drugs. ‘

From October 24, 1978 through November 10, 1978, claimant
.attended the Northwest Pain Center program. At the end of
his stay, claimant was given a transcutaneous nerve stimulator
and had been weaned off all medication. Dr. Joel Seres, '
‘director at the Pain Center, felt L‘hat claimant reguired no
additional medical treatment. Dr. Seres noted that unless
claimant became more interested in taking a more active role
in his rehabilitation, it was unlikely that any attempts to
help him would be of much value. 1t was noted that claimant
indicated he had decided not to return to his former occupa-
tion, but was interested in returning to the ministry.

A Determination Ordern, dai..! VFebruary &, 1979, awarded
claimant temporary .total disabiliiy compensation, temporary.
partial disability compensation and compensation equal tos
80° for 25% unscheduled disability for his low back injury:

In April 1979, .claimant was re-evaluated by the doctors _ ‘iB
at the Pain Clini¢. They reperted that claimant had roturned
to work as an associate pastor on a part—-time basis. ‘Dr.

John R. Painter, a clinical psycholoqist, reported that the
prognosis for continuative conservative management was fair
and the prognosis for return to full productive enployment
was fair. He considered claimant's psychological condition
stationary. The occupational therapist reported that claimant's
pain behavior was almost non-existent and that he had listed
many positive changes carrying over from the program. Dr.
Painter indicated that claimant said he occasionally had
back pain which, at times, was very intense. Claimant said
he was limiting his activities in certalns areas such as
chopping wood, hunting and boating. - o

In July 1979, Dr. Paluska reported that claimant walked
haltingly as if he was experiencing discomfort in the lumbo-.
sacral area. He did not feel that claimant was capable of
chopping wood as described by Dr. Painter. Claimant stated.
he did not own a boat and had not participated in any hoating .
cactivities. Claimant said he had supevvised plumbing in his '
church, but had not engaged in the active plumbing itself.




At the hearing, claimant complained that he had continual
bhack pain which was increased by any activity reqguiring
repatitive bending, stooping, prolonged walking, driving or
sktandina.  Hle stated this pain radiated bilaterally down
into his Yegs. He feels he has lost strength in his back
andc is now limited in his outside activities and sporting.
oudptxur turther, claimant stated his back pain affects
bl s 1U“HLJU. He said he is able to walk a mile.. When he
pw“rqrm= any activity which reguires phvsical exertion, he
said he has to scek bedrest because of increased back pain.
Claimant indicated he was unable to finish the vocational
rehabilitation program because 'of the prolonged sitting,
walking, and standing reguired in connection with school
bocause these activibties worsened his back condition.
Claimant sald he was enployed by lyons Plumbing Corporation
which was -a family owned and operated corporation. lle
stated that he controlled the business and managed it, but
still did some of the heavier portions of the work himself,
Since his injury, claimant indicated this business had been
sold. Claimant 1is currently working as an asscciate minister
.in a church in Brooks, Oregon and had been so emplovyed since

apprOhlmately December 1978. :

The Referee found that tho edical evidénce itse lLf did
not indicate that claimant was permanently and totally .
disabled. However, the Referee found thalk the other evidence
in this case convinced him that claimant was permancntly and
totally disabled. Therefore, 'the Referee granted claimant.
compensation for permanent total disability ceiffective October
5, 1979, the date of the hearing. '

BOARD ON DE NOVO REVILEW

The - Board, after de novo roeview, modifies the Refereo's
f ’ B T

order. The Board concurs with the Referee's conclusion that .
the plepOndorancc of the medical evidence does not indicate
that claimant i1s permanently and totally disabled. Therefore,
the. Board must look to other relevant factors to determine

the extent of claimant's disabilitv. Claimant has. the

burden of proving permanent total disability and must estab=
lish that he is willing to seul regular gainful employment
and that he has made reasonaple efforts to obktaln, such
employment. )
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In this case, the Board considers other factors such as
claimant's age, training, aptitude, condition of the labor (39
markct, adaptation to non-physical labor, and ¢laimant's
emotional condition. The Board finds that the injuries
claimant sustained, though severs, are not such that regard-
less of claimant's motivation that he would likely not be-
able to engage in gainful and suitable employment. The
evidence indicates that claimant has voluntarily become a
minister. Further, the evidence .indicates claimant has
decided that this is the only type of employment he wishes
to seek and has not established that he has sought other
employment. Therefore, the Board, based on all the evidence
in this case, finds that claimant-is not permanently and
totally disabled. However, the Reard finds, based on the
same evidence, that claimant is entitled to an award of
compensation equal to 208° for 65% unscheduled disability
for his low back injury. This award is in lieu of that
granted previously.

ORDER .

The Referee's order,ldated November 5, 1979; is modified.

Claimant hereby is granted an award of compensation
equal to 208° for 65% unschedu’cl disability for his. iow
back injury. This award is in .le¢u of any previous awards of-
unscheduled disability for this injury. The remainder of . - 'tﬁb
the Referee's order is affirmed.: '

-

WCB CASE NO. 79-2065 April 29, 1980

FLOYD F. VOSBERG, CLAIMANT

Ringo, Walton, Eves & Gardner,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF

ISSUE OM REVIEW

The State Accident Insurance Fund (hereinafter referred
to as the Fund) seeks Board review of the Referee's order
which found claimant's claim fer an injury to his left knee
was compensable. The Fund contends this was in crror. ‘

%
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FACTS

Claimant, a 60-ycar-old loq truck driver for Northside
Lumber Company, alleges he sustained a compensable irjury to
his left knee on December 1, 1978 when, while walkinc between
two vehicles, he struck a protruding tow attachment for a
tow bar with his left knee. This injury was not, at [irst,
reported becausc claimant did not feel it was serious. . On
December 27, 1978, claimant, while at home, kneeled down to
check a muffler on one of his vehicles. " As he attempted to
stand up he experienced severe pain and after this incident
sought medical treatment. Claimant indicated that between
the incident on the first of December and the incident. on
the 27th of December he had continued to work. Upon his
admission to the hospital, he told the doctor that he had
had persistent pain since the December 1 incicient and had
had a catching and locking sensation in the knee. Ho said
that- he felt something was moving in the knee. Claimant
reported that he was not having a great deal of swelling in
the knee. ‘ '

4

Dr. Holm Neumann, on Jamw:+ 2, 1979, performed an
arthrotomy and medial meniscec .oy of the leflft kneé. liis
diagnosis was a torn medial meniscus of the lcft knec. Dr.

Neumann related this condition to cloimant's bumping lils
knee on a tow bar attachment on the front of the vehicle.

On February 26, 1979, the Mund denied claimant's claim.
The basis of the denial was the fact that it was unable to
substantiate any on-the-job accident or incident occurring
with the course and scope of his employment. ' '

In July 1879, Dr. Neumann opined that claimant had
sustained a tear of the medial meniscus when he injured his
rnee on December 1, 1978. He felt that therc was a high
medical probability "concerning his initial work injury "and
residudl disability to the knee related to his injury of
December 1, 1978".
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Dr. Robert Anderson, also in July 1979, reported that
claimant had advised him that 1mmediately after striking the
tow bar he had a severe pain which bhothered him over the
weckend. Dr. Anderson was given a history.of no swalling,
catching, locking or clicking after this incident. Clalmant
stated the pain subsided and he continued to work. Claimant
advised Dr. Anderson that he returned to work on February

15,1979 driving a log truck. Dr. Anderson diagnoscd "1,
Traumatic synovitis, 1 December, 1%78 2. Torn medial carti-
lage, left knee - surglcal removal x 1". Tt was Dr. Anderscon's

opinion that claimant's condition was medically stationary.
He felt the original injury of December 1, 1978 was a bruising
type of injury. He felt there was no strain placed against
‘the ligaments or about the knee. He reported there was no
catching, locking, clicking or swelling of the knee. Sympto-
matically, he felt it made a satisfactory "response" for a
period of 26 days. On the date of the onset of the scvere
pain, December 27, 1978, claimant was knelling under & car
with fully flexed knee and then came pack to the upright
position at which time "the histokry and .findings indicate

the medial semilunar cartilage was torn. Dr. Anderson

opined that the diagnosis following the initial injury of
December 1, 1978 would be that of traumatic svnovitis as a
result of a brulsing type of injury about the knee. He felt
the complaints for which claimant was treated were torn
meniscus which from the history and findings seemed to

result from the actue flexed position of December 27, 1978
was not connected necessarily with the initial injury of
December 1, 1978.

Claimant testified that afl~r the December 1 incident
he experienced occasional catching in the knee. Claimant
stated that after the initial injury his knee was black and ™
blue and he had difficulty walking on it for some period of
time. Further, he stated that the Knee did swell up a
little bit but he ignored it and continued to work.

The Referee, after reviewing all the evidence, found
that claimant had established sufficient medical evidence of
causation to link the knce surgeries tc the work-related
incident of December 1, 1978. The Referee found that Dr.:
Neumann opined there was a high medical probability concerning
such a relationship. Dr. Anderson, who only examined claimant
once, based his opinion on the facts that were not found to
be wholly accurate. Therefore, the ikeferee remanded the
claim to the State NAccident Insurance Fund for acceptance’
and payment of benefits to claimant as provided by law and
awarded claimant's attorney a fee of $850.
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BOARD OKN DB NOVO REVILEW

The Board, after de novo review, reverses the Rorfoerece's
order. The first incident, as described by Drs. Neumann and
Anderson and by claimant was blunt trauma to the kKneo.

The Board finds that Dr. Anderson's opinion in this matter

is more persuasive. Dr. Anderson described the initial
injury as a brulsing type injury in which no strain was
placed avainst the ligaments or about .the knee.. ‘The claimant
initially had Q;QeﬁiQdef one or two days in which he had
some difficulty in the knee, but he was able to continue to

work. On December 27, 1978, claimant was kneeling under a
car on a piece of plywood, which, according to Dr. Anderson,
fully flexed the knee. Claimant then attempted to come Lo

an upright position at which time, according to Dr. Anderson,
the history and findings indicated a medial semilunar
cartilage_was torn. Therefore, the Board concludes that
claimant has fail2d to establish a relationship between his
on-the-job incident of December 1, 1978 and the resulting
surgery performed on his left knee on January 2, 1979. The
Board approves the denial by the State Accident Insurance
Fund and reverses the Referee's order.

ORDER

. The. Referee's order, dated September 11, 1979, is
reversed in.1ts entlirety. -

‘The State Accident Tnsurance Fund's denial, dated
February 26, 1979, is affirmed.

- WCB CASE NO. 79-1482 April 30, 1980

STEVE J.- BAUMAN, CLAIMANT

Doblie & Francesconi, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

ISSUE ON REVIEW

Claimant and the State Accident Insurance Fund (hurein-
after rerferred to as the Fund) seek Beoard review of the
Referee's order which granted claimant an award of compensa-
tion equal to 80° for 25% unscheduled disability Ffor his
back injury. This award was in licu of the awvard granced b
the Determination Order, dated TFebruary 9, 1979, 7The claimant
contends’ this award is not sufficient and the Fund contends
tnis award 1s excessive. ' '
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FACTS

Clai.ant, a 6l-year-old tool and die make. [rom (mark
Industries, allegedly injured his lrack on or about Mav 19,
1978 because of repeated heavy. lifting and twisting while
moving between a grinder and a surface plate. Dr. Clinton
McGill saw claimant on June 1, 1978 when claimant came to
him because of repeated muscle gpasm in his back, leg cranmps
and nervous tremors. Dr. McGill reported that claimant
continued to complain of severe back pain and claimant was
hos pltallzed for four days in June because of it. It was
his impression that claimant's work which required consider-
able turning from the waist and lifting of fairly. heavy
objects aggravated claimant's undc:lying back problem.

Dr. J. Richard Raines, on June 1, 1978, interpreted x-
rays as revealing moderate kyphosis in the mid thoracic
spine and severe lipping in the lower thoracic area and a
first degree spondylolisthesis at L5 with severe degenerative
change at the lumbosacral interspace.

On June .21, 1978, claimant returned to work on a half-
time basis. Claimant returned .o full-time work two.days
later. '

Dr. Theodoré Pasquesi, in December 1978, reported that '
claimant had worked with this emplover for approximately 19
vears and had been a tool and.die maker for almost 30° years.
Claimant indicated he had a high school education. lle
denied any prior back problems. Dr. Pasquesi dlaanSCﬂ.'
"Pre—existent degenerative arthritis +vhirougnout the jumbar
and dorsal spine areas with a spOndy1ollsthe51s and spondylo-
lysis of LS on S1". 1IL was his opinion that claimant's
degenerative changes or arthritis and the spondylolisthesis
and spondylolysis precodod claimant's injury. Dr. Pasquesi
noted that claimant did not have a specific injury pe:r se,
but had begun to develep pain in his low back gradually. It
was his opinion that claimant would continue to work at his
present job until he reached the age of 65 but would continue
to have pain. It was noted claimant also had an unrelated
tremor which affected his right and ileft arms. .In conclusion,
Lr. Pasquesi felt that claimant was not entitled to any
disability for this condition. He felt that the limited
motion that claimant had in his back, was probably JLthLd
to degenerative changes rather than any industrial injury
and did not consider it in reaching his opinion of claimant's
impairment. He classified the claimant as having severe.
pain and expected that some of this pain preceeded claimant
work. D¥. Pasquesi felt that claimant had a 10% impairment
‘of the whole man on the basis of aggravation of his problems.
liowever, he noted that claimant's impairment was considerably
more than this, but that he attvibutad only 10% of clalmant ‘s
impairment to the industrial eplbogr :
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In January 1979, Dr. McGiil reported that x-rays revealad
considerable degcnerative avthritls ol the spinc. He roported
that claimant continued to work through August and September
of 1978. Dr. McGill, aftor noting that claimant had a congen-—
ital defect and a considerable amount of degenerative arthritis,
felt that the motions of claimanit's job which required
considerable bending and twisting at the waist with falrly
heavy abijects had aggravated claimant's pre-existing condition
to the point where hospitalization was necessary in June
1978. It was his opinion that the condition would not
likely improve and in all likelihcod claimant should be
considered disabiced. e noted that claimant was unusually
motivated and would likely continue to work in spitce of his
pain. '

A Determination Owder, dalcd Pebruary 2, 1979, awarded
claimant temporary Lotal disabiiilty compensation and compensa—-
‘tion equal to 32° for 10% unscheduled disabilitvy for nis low
back injury.

Dr., Winfred Claric, in April 1727., reported that he had
first seen claimant in 1964 when he had diagnosed a spondylo-
listhesis of L5 on S1. Claimant had Leen complaining of
pain radiating into the righl extremity. e reported clailmanc,
at that time, was hawviie; o 10U of pain in the lumbosacral
area which radiated vowdrd the righu lcg. .Claimant reported
he had trouble 1iftinc otling into a car, bending asd it
got to the point claimant felt he ooula not- oo back ta work
because he could not hknisd over. Dr. Clarke felt claimant
nad & grade two spondyiolisthesis irvolving LS "in iis
relationship te S1". Dr. Clarke indicated that hils firdings
were essentially the caie as those he hrad made in 1970 .
although they were worse now.

In May 1979, Dr. #McGill releascd claimant for z seriod
of trial work not involwving any lifting of more than 20
pounds or unusual twisting or turning. Dr. McGill osined
that claimant had a degencrative spine with no history. of
injury, but due to the constant wear and tear in the roture
of his work, he had finally reached o point where he could
no longer perform that job. D, McGill felt there was
little doubt that claimant could not return to his previous
‘occupation because of severe back problems.
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Claimant testified thal his work required heavy and
awkward lifting, as well as much bending and twisting. [He
indicated that after his back episcde of 1966 he’ returned to
tool and die making and éid not lose any time from work. He
stated that he applied for a lighter form of work, but did
not obtain that. He stated he worked from June of 1978 to
December 14, 1978 without any time loss, however, he did use
three weeks of vacation because of his back problems. He
stated that he eventually terminated work on December 14,
1978 on Dr. Pasquesi’'s advice. FPurther, he testified that
he had made several attenpts to obtain modified work with
the employer, but had been turned down. Currently, he says
he is able to mow his vard in a piecemeal fashion, however,

.it bothers his back. Iie still is able toc do some hunting
“and fishing. He testified that he currently wears a back
brace about 25% of the time, He stated that sitting is very

difficult for him and walking bk-thers his left leqg although - -
he is able to walk a mile-and-e-5hallf. He stated that he can o
1ift 20 pounds, but cannot twist or turn. Now he takes pain -
medication where previously to this incident he did not. He
denies that he isg- perman.ontly and totally disabled because

he could dec supervisory work if allowea. In December 1978,
he had retired, howaver, if he had been able to, he said he
had -intended to work until the age of 65 because his retire-
ment benefits would have bocen much greater. : A

The Referee, after revicwing all the evidence, found
that claimant was entitled to an award ¢f compensaticn equal
to 80° for 25% unscheduled disability in lieu of that granted
by the previous Determnination Order. ‘

BOARD ON DI NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. Claimant's congenital defect and resulting. back
condition pre-existed his industrial incident of May 1978.
Drs. Pasquesi, McGill and Clarke all agree that claimant'’s
degenerative changes or arthritis and spondylolisthesis and
spondylosis preceeded the incident of May 1978.. Drs. McGill
and Clarke opined that claimant's work, which was heavy in i
nature, for approximatelv 20 years, aggravated his pre-
existing condition to the point where claimant needed hospital-
ization, This injury was -superimposed upon claimant's
spondylolisthesis condition. The Board, after reviewing all
the evidence 1n this case, finds that claimant 1is entitled
to an award of compensation egual to 160° for 50% unscheduled
disability for his low back injury. This ‘award is in lieu,
of all prior awards of unscheduled disability.

ORDER

The Referee's order, dated November 15, 1979, is modified. O
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Claimant 1s hereby granted an award of compensacion
equal 160° [or 50% unscheduled disability for his low wack
injury. “his sward is in lieu of all previous awards of
unscheduled disability for this conditvion.

Claimant's attorney is hercby granted as a reasonable
attorney's fee a sul egual to 25% of the increased compensa-
tion granted by this order, payable out of sald compensation
as paid, not to excecd $2,000. S

The remaindor of the Reforee's order is affirmed.

WCB CASE NO. 79-3342 April 30, 1980

DONALD BROOKS, CLAIMANT

Keith Evans, Claimant's Atty.
Thomas A. Cavanaugh, Emplover's Atty.
Request for Review by Employer

ISSUE ON REVIEW

The employer sceks Board review of the Referee's order
which reversed its denial of claimant's claim.

FACTS

Claimant, a S5l-vear-old automobile sales manager,
alleges that on January 15, 1979 he experienced blurred
vision and numbness in hig left arm while on the telephone
with a customer. Claimant described this event as a stroke.
Claimant was taken to a hospital emergency roorn and found to
have blood pressure of 200/130 in both arms. He made a

spontaneous recovery and went to Dr. William Wallace.

In February 19279, Dr. Wallace reported he had been
treating claimant for high blood pressure since 1973, He
indicated claimant had had high blood pressure since he was
in his teens and throughout his adult life. In 1973 claimant's
blood pressure was 160/110. Dr. Wallace treated claiment
with medication. He was successful in lowering claimant's
blood pressure, but felt claimant was still hypertensive 90%

of the time. In July 1977, claimant had been hospitalized
" for pancreatitis due to excessive alcohol consumpticn.

On Januvary 15, 1979, claimant told Dr. Wallace he had
‘been working exceptionally hard lately under a lot of tension.
Claimant said he continued to take his medication. Dr. '
Wallace indicated that when he saw him, claimant was asympto-
matic., Dr. Wallace's-sdiacnosils was transient ischemic
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attack (TTA). This condiiion wos desoxibed by 0. Wallace

1
as spasm in the arterial blood Lupply to some poriion of Lhoe
brain which was then velzeved after.a shori period of fime
without any organic changes in the brain which could tead to

permanent disabi¥ity. By January 25, 1979, claimant's blood
pressure was 140/86. Dr. VWallace was not sure 1f inis .
lowered pressure was dduc 0o the increase in medication or
claimant's absence frow work. : L E

Cn l'ebruary 17, 1%72, claimant's blcod pressure was
148/90. Dr. Wallace adviscd claimant to stay off work indefiu-
itely and that he felt cldiimant was incapable of handling.
the stress oJf his sales. manager joi. Dr. Wallace felt
claimant should go into some line »f work which was tension
free. '

On April 10, 1979, claimant's claim for the incident on
January 15, 1979 was denied.

Dr. Wallace, in May 1979, reported claimant's biood
pressure had varied from 110/100 to 150/90 from January 1979
to April 1979. Dr. Wallace diagnoscd hypertension with
chronic anxiety tension state, "much exacerbated by & certain
level of performance reguired by his customary job which
involves dealing with customers, emplovers, and colleagues
under conditions which, to him at least, are extremely
tension producing”. Dr. Wallace felt claimant wouid not be
able to work at a job involving meeting quotas, satisfying
the demands of employers and customers and needed a prolonged
rest before he could return to any job which had stress or
"tension. Again, Dr. Wallace suggested claimant change jobs.
Dr. Wallace did not feel claimant's employment with this
employer caused his hypertension and could not say if it was
any worse insofar as its tendency to exacerbate claimant's
hypertension was concerned than any other employment which
claimant had had in the last ten to twenty years. He felt
claimant would have reached the point he was at at that time
nc matter where he worked so long as he was doing the type
of work he was. Claimant's histcry is that when he had been
hospitalized for one reason or another and at bedrest or in
between jobs and “"taking it easy", his blood pressure was
normal. However, upon his return Lo work and its problems
his hypertension returned. ~TIA, according to Dr. Wallace,
is a serious warning of a major stroke, but by themselves do
not cause permanent damage. ‘ '

In July 1978, claimant hi. bogen work with this. eanloyer,
Bud Meadows Tord, as an LSZiStion BHidS mAanasern, Cloymant
advised his manager in apoioximately fugust he would have to
mit work for health tvoe:cons hecanse ha felf the houvs and

the pressure were too nuch for him. (f.eimant's work load was
reduced. However, in ‘ooced:or 1971, «laimant had o roturn’
o oa full-time scheduio.’ '
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‘Claimant testif’~: ais job incluc.s iving and GCrainin.g
sales personnel, handling the (inancral arrangements and
paper work involved i oo sales. Mo 55.d his hours varied,

1
but he had worked as manv ~a cight, hours in a week.

The Referee found claimantbts wovrs and Lits pressuie
exacerbated claimant's trzertension and chronic unxiety.
The Referee found that itnis claim vor o occupational -lalasc
and that claimant's work wibthi this employer caused o tenporary
exacerbation of his pre-cxisting dise.sc 50 as to vecuire
medical services which othorwise wouldn't have beon wocessary.
Therefore, the Refercs ivumanded this claim Lo the carrier .
for acceptance and payment of compensation as requirii by
Jdaw until’ closed under ORS 6L6.268 and swarded claimant's
attorney a fee.

BOARD ON DE NOVO REVILW

The Beoard, after doe novo review, affirms the Referee's

order. The Board finds that claimant's work with this cmplover

caused a temporary agaravation of his hypertension. The
evidence does not establish claimant's work with this employer
resulted in any worsening of his underlying disecase. There-
fore; the Board affirms the Referee's order which remanded
claimant's claim for the temporary aggravation of his hyper=-
tension to the Fund for acceptance of payment of compei.sacion
as required by law and until it is closed pursuant to OR .
656. 268, - - : ‘ '

ORDER

The Referee's order, dated December 18, 1979, is aifirned
as to the finding that c¢laimant's wvork with this emplover
temporarily aggravated his hypertension and did not cause
any worsening of his underlying condition/disease.

CLAIM NO. C 306143 April 30, 1980

JAMES P. COZART, CLAIMANT 3
SATIF, Legal Services, Defense Atty.
own Motionrpgtermination

On May 27, 1971, claimant sustained a compensable
injury to his right leg. This was diagnosed as tibial o
chondromalacia of the right knee and a torn right medial
meniscus. The right medial meniscus was surgically removed.
This claim was initially clcsed by a Determination Crder,
dated October 31, 1973, which awarded claimant temporary
total disability compensation and compensation equal to 30°
for 20% loss of the right leg. Claimant's aggravation
rights have expired. 195
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On May 11, 1979, Dr. George Cottrell  diagnosed: "probable )
partial regeneration of the medial meniscus of the 11ght :
knee with impingement of arthritis spurs of thoe lateral ‘ e
femoral condyle." On August 8, 1979, claimant underwont an
arthrotomy and lateral meniscectomy of the right knee with
spur removal and cartilage shaving. This surgery was necessary
because of a degeneratlve process in the knee¢ related to the

original injury.

The Board, under its own motion jurisdiction, reopene&
this claim effective August 9, 1979, unti]l it was closed
pursuant to ORS 656.278. S

: On January 6, 1980, Dr. John Harris reported that
claimant's right knee condltlon was nedically statlonary He
indicated there had been a gradual degeneration since claimant
had undergone a meniscectomy in 1971 by Dr. Fagan. He felt

that this condition was a result of degenerative changes in |
the knee which had begun when claimant injured his knee in
.1971. Dr. Harris anticipated further degenerative changes.
would slowly progress over a period of years and that clalmant
may eventually need a total jolnt replacement.

On March 14, 1980C, the State Accident Insurance. Fund
requested a determination of claimant's current disability. -
The Evaluation Division of the Workers' Compensation Depart--
ment, on April 16, 1980, recommended that claimant bec granted
an additiocnal award equal to 20% loss of the right leq and
an award of temporary total disability compensation from -
August 9, 19279 ‘through January 6, 1980, less concurrcnt
compensaticon paid in cther claims. o B

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted temporary total disabil-
ity compensation from August 9, 1979 through January 6,
1980, less concurrent compensation paid in other claims.
Claimant 1s also qranted addltlonal compensatlon equal to
202 loss of the right leg
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~ WCR CASE NC. 78-10,067 April 30, 1980
EDWARD HARRIS, CLAIMANT
Alan H. Tuhy, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order On Reconsideration

On March 27, 1980, the Board ontered its Order an Keviow
in the above entitled case remanding claimant's clain to tho
carrier Jor acceptance-and payment of compensation to which
he was entitled and grantding claimant . ettorney's foe of
$750. Oun April 10, 1930, claimant, by and through his attor-
ney, requested the Board reconsider its order for the veasor
that the attorney foe granted was not adeguate.. '

. .

The Board, after thoroughly reviewing this mattcy, con-
cludes that claimant's motion should be denied. In comparino
this case with the many other cases the Board has reviewoed,
it finds the award of $750 was correct. The
should remain unchanged. Claimant's motion
is hereby denied.

Order on Reviow
for reconsideration

IT IS SO ORDERED.

CLAIM NO. B 149679 April 30, 1980

ROBERT HEWITT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

v

On September 30, 1965, claimant sustained a comporsable
injury to his left eye. ‘fnis clalm woas closed and nis
aggravation rights have expired.

In November 1977, Dr. Paul Robinsui reported thai the
claimant's industrial accident nad caused surgical aphakia

tenslon in each eye was at bhorderline high. Dr. Roo.ason
opined that claimant hod glauccma which, in his opinion.
occurring after serious injury, was most likely due Lo the
injury and the only way to make a diagnosis was to woesform
provocative test.

In l"ebruary 1980, br. CGeorge Harwood opined that the
sequence of events in this case, the foreign body injurv to
the left eye in 1965, ifollewing by a cataract which had becr
removed, then an antericr vitrectomy with rvetinal detachment
repair of the left eyve, would indicate that claimant's
current problems with the surgical correction thereo! was
due, or was a result of, the injurv of Zeptember 30, _955.
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Dr. Sam L. Meyer hospitalized claimant on Decembar 17,
1979 for an anteriory vitrectomy with-retinal detachmernt
repair of the left eye. Claimant was discharged from tne e
hospital on December 21, 1979 ard was to return to Du. Meyer
for further examination.

The State Accident Insurance FFund, on April 14, 1980,
advised the Board that claimant's agqravation rights had
expired and that this matter was being referred to it for
own motion consideration. It advised the Board it would not
oppose an Own Motion Order reopening this claim for tche
December surgery.

The Board, after reviewin:; i exhibits forwarded by
the Fund, finds they arc sufficient, at =his time, to warrant
a reopening of claimant's claim effesltive the date he was
hospitalized by Dr. Meyer for the surgery performed on his
left eye and unt®l his slaim is again c¢losed pursuant .o the
provisions of ORS 656.278. ‘

IT 15 SO ORLDERED.

CLAIM NO. GC-75184 April 30, 1980 | ®

ROY A. PHILLIPS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On April 27, 1967, claimant sustained an injury wo his

right foot. The claim was initially closed by a Determination
Order, dated June 23, 1967, which awarded clalmant tc. porary
total disability compensation. Claimant's aggravaticn
rights have expired. :

Dr. Francis Schuler reported in June 1979 that he had
examined claimant and that on June 4, 1979 claimant had
reported that he had awakened with a swelling and redness
about the area of the scar from a previous operation on, the
dorsum of the right foot. Claimant reported that there had
been no intervening injury or strain since the original
injury. Claimant stated he had been working up until that
time. Dr. Schuler felt claimant had a cellulitis in his
right foot. It was his opinion that in all probability

claimant had had scme flarc-up of the old infection ir his .
foot for which claimant stili had some residuals. Do
Schuler reported that claimant be treated with antibiloclcs | ) ‘ip

and would probably be off work for some period of time.
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Claimant was released for work as of June 20 by Dr. |
Schuler. Claimant returned on October 8, 1979 to Dr. Schuler
saying he had missed about three or four days in the first
part of August because of another flare-up of pain in his
right foot. Dr. Schuler reported that,claimant had then
returned to work. " On October 9, 1979, Dr. Schuler reported
that claimant had advised him that he had been off work

since September 28, 1979. Dr. Schuler felt claimant could
return to work. - )

On December 12, 1979, the BDoard, after reviewing all’
the evidence in this matter, ordered the rcopening of claim-
ant's claim under its own motion jurisdiction. The bHoard

ordered the claim be reopened ¢.ifective June 4, 1978 for
payment of benefits until it wau cleoscd pursuant to ORS
656.278. The Board also proviued thal clalmant's atlLorney.

was entitled to a fee out of the lnCFOdbed temporary total
disability compensation.

On January 29, 1980, Dr. Schuler reported that he had
last seecrn claimant on November 5, 1979 when claimant's foot
still exhibited some swelling. Claiment, at that time,
complaining of'pain and limped on the foot. Dr. Schuler
advised claimant, after prescribing an elastic stocking for
the foot, ankle and leg, and also a metatarsal bar, that he
should rveturn to him 5. he had continuing trouble. . Dr.
Schuler, in January 1980, reported he had not seen claimant
since November 1979 which probably meant that claimant was

getting along better. Dr. Schuler reported that he could
not find anything to indicate that claimant's alsablllty was
greater than that which he had already received.

was

[

Determipnation Order, dated December 27, 1968, which awarded
claimant compensation equal to 50%: loss of use of the right
second toe. The claim was reopened under own motion juris-
diction and in August 1975 closed Ly an Own Motion Determina-
tion which awarded claimant compensation equal to 257 loss

of use of the right foot. This was in lieu of and not in

addition to the award granted by the Scedond Determination
Order.

Claimant's claim had been closed a second time by

On February 15, 1980, the State Accldent Insurance Funa
requested a determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Board,
on April 10, 1980, recommended that claimant be granted
additional temporary total disability compensation from June
4, 1979 through October 8, 1979, less time worked and that

he be granted no additional permanent partial disabilicy
award.

The Board concurs with this recommendation.
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ORDER

Claimant is hereby granted an additional award of
temporary total disability compensation from June 4, 13979
through October 8, 1979, less time worked.

Claimant's attorney has already bheen granted an attorney's fee
by -the Own Motion Order of December 12, 1979.

- WCB CASE NO. 78-2194 April 30, 1980

MONIQUE SCARBOROUGH, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Order On Rev1ew

This matter is now before the Beoard on the employer's

motion for reconsideration. It contends the Board mosapplicd
two cases in reaching a decision 1in this case. ' The cumployetr
agrees that claimant's work caused an aggravation of har '
symptoms and caused her to guit work. Howevei, the :ittloycr

contends there is no evidence that claimant's underlvying
condition was either permanerrtly cr temporarily wors.....ad

through her work activity. Therefore, the pmpioyor ¢, anas hoer -
claim is not compensable and the Referce' ordor shObLh be
affirmed. 1In the alternative, the employer asked ths: the

case be remanded to the Referee for a finding on whet..r or
not claimant's shoulder condition was temporaflly worsened
by her work.

Claimant responded to the employer's motion and contends
the evidence in this case supports compensability and falis
squarely within the perimeters of the cases relied on by the
Beoard. ' .

The Referee, in this case, found claimant's right
shoulder condition was made more symptomatic by her work.
llowever, applying the case law existing at the time of the
decision, the Referee found claimant had failed to es:tablish
that this condition became permanently worsened because of
her work and affirmed the emplover's denial of the claim. -
Subsequent to the decision, the Supreme Court revieweca a
series of cases including those cited by the Board in its
order and including the case cited by the Referee. The
Board finds that based on the case law a work-related,
temporarily worsening of an underlying condition is compen-—
sable to the extent it causes temporary total disability or
medical care._, In this case, the Board found the claimant
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established by a. preponde ‘ance [ the evidence. that-ho &~ .
right shoulder condition was i r or.ri.v worsened and caused
her to quit,work. and to.s.ck medical care. ' The Board did
not fJnd clnlmant's Une.e rlylng cond:i k. ounewas compenslule,
bt ‘only that. the tempora Cworseining:of 1t was,oo Thost board,{
after thoroughly rev.ehlng thlS casc,; nds 1te ‘Order on-: ’

Review 13 correct, oyt LUt L LET Lo

+ . .Y . ST e PN N
Lo PR . N B

ORDER

- The Order on Review, dated Marc., :8,-1980, is;hereby3
reatflrmed ‘and republlfh d.1n 1ts entlrety v

CLAIM NO. 370-027 April 30, 1980,

RICHARD L. SIMONS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On*May 15,.1970, claimant sustaincd.a compensablo.
injury to his low back. 1In October 1970 claimant underwent

a laminectomy by Dr. Arthur Hockey. The;claim initially waeé'

denied, but after a hearing, was ordered.accepted.:: Tre.r
claim was initially closed by a Determination:Order,.dated:-

. August 2, 1971, which granted: claimant:temporary. total.

disability compensation and'compensationnequal,toga2°,for;ﬂ:”
10% unscheduled low back dlsablllty..‘Claimant's aggravation
rlghts have explred A -

In January 1976 Kerry 0! Fallon reported that he
treated claimant-on December 267, 1975 for back pain wtich
was related to. his- May 157 11970 injury. ~He’ reported that -
claimant was off work “from: December 26, 1975 until Ju“uary
5, 1976. ' Thé claim-was-‘reopened and closed by a Seccnd:
Determination -Order ;- dated May'lB 1976, which awarded
claimant additional -temporary total dlsablllty compensatlon
for the period of time he missed from work.

On June 27, 1978, claimant began missing work because
of continuing low back pain. Dr. Mark B. Thomas, D.C., )
reported in July 1978 he had been giving claimant chiropractic
treatment since June 27, 1978. Dr. Thomas released claimanc
for work on September 11, 1978, and felt claim.nt should
restrict his work to avoid any extengive lifting or extremely
awkward movements. Claimant, in fact, returned to work on-.

September 11, 1978,
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On March 21, 1980, the State Accident Insurance Fund
requested a’ determlnatlon of claimant's current disability.
The 'Evaluation Division of the Workers‘: Compensation Depart-
ment, on April 9, 1980, recommended that claimant be granted.
additional temporary total disability compensation.from. June
27, 1978 through September 10, 1978, and be- granted-no. .
additional award of permanent partial disability in excess -
g§7§hat granted by the Determlnatlon Order, dated August 2,

The .Board, after reviewin . this file, concludes claimant
is entitled to the additional .cmporary total disability’
compensation as recomnended by the lviéluation Division,

- Therefore, the Board awards claimant additional temporary

total disability. comp.:nsation from Ju..: 27, 1978 through
September 10, 1978 and no additional award of permanent
part1a1 dlsabillty. _

IT IS SO ORDERED.

_WCB casn No. 78-4115 © _April 30,1980

HARY L. wII..KE. CLAIMAM' : Lk . '
Olson,. Hittle. Gardner & Bvans., . SR NAL A L

Clainant's Attys. . : SN IO TIPSR P
SAIP, Legal Services, . Detense htty. - S A A
Order .on- Reconeideration' - . P I PR PR ”f;fl'snl?

,,r, B -
i :

: April 15, 1980, the Board issued its Ordér or “:eview
in this case whlch affirmed the Referee's -order. The ‘eferee
had found® clazmant was permanently and totally disablea .and. .
awarded her compensatlon equal to permanent total. dlsabxlity B
effective November 5, 1979, Claimant, by and through her. .
attorney, requested the Board reconsider its order be: ause
the Board may have overlooked her contentlon that, the awerd
of permarient’ ‘total dlsablllty should be effectxve ‘as, of oo

February 28, 1978.
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The Board Finds its order is correct.

award of permanent total Jis. LllLy became effective was not
overlookad by the Board in ltS review of this case. The
date the permanent tota)

in this case was the daiie of the Referee’'s order. 'The'Béardﬂ
finds no reason +o change this date. I't does not find |
claimant was permanently and totally disabled on Febludry

28, 1978, the date she was found to.be medically stationary -

by Dr. Hoda. Therefore, the Board .affirms its Crder on
Review. “

ORDER

~Claimant's motion for reconsideration is hereby denied.

r

CLAIM NO. A 42 CC 155294 . May.l,-1980"

LEONARD COBB CLAIMANT ‘
Edwin:S. Nutbrown, Claimant's Atty.
SAIF," Legal Services, Defense Atty.

"\

- Own ‘Motion Order ', . ' S o o S

. . : T

-On October 4, 19749, the Roard is .ued an Own Motion
Order in this claim remanding >t to the carrier for ac-
ceptance and payment o compensation to which ciaimant is
entitled commencing on March 2!, 1979 and until closce
pursuant to ORS 656.275. ’

In April 1980, the Evaluation Division advised che
Board that the carrier nad voluntarily recopened this

;laim
on July i3, 1976 and that it had never been clased. “he
Evaluation Division felt the claim: should properly be . .vzn
a Determination Order. :

The Board,: after reviewinc the cvidence 1in this ¢ lain,
finds its Own Motion O.-der, dated Octcoker 4, 29279, was
incorrectly entered. The claim was in an "open status" uat
that time. Therefore, the Board sets aside its Own Motion

s

Order and remands this claim to the cacrier for Processing -

and closure under ORS 656.268.

4

IT IS SO ORDERED.
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WCB CASE NO. 78-9157 ‘May 2, 1980

JAMES CYPERT, CLAIMANT
Richardson, - Murphy, Nelson & Lawrence, _ 7 .
‘Claimant's Atty. ‘ . Ce
'velure, Heysell & Pocock, Employer s Attyu.;f;ni“-;‘gq‘; ‘
- Own Motion Order ' L _ R

P

1

"~ On Aprll 17, 1980, claimant, by and through his attdr=~
ney, requested the Board under its own motion ]urlsdlctlonJ
- grant claimant benefits., This claim had been denied by the
‘carrier. This denial was affirmed by the Referce, the Board
and the Court of Aopeals on the basis claimant's condicion!
‘‘was related to an injury occurrr;g in Nevada. Claimant f
subsequently filed a claim in .Nevada which was denied on -the
baSlS ‘his condition resulted from an injury in Oregon 3

The Board denies claimant's request in’ this case.
Clalmant s Oregon claim has never been accepted. The Court
of Appeals entered-the’®final order in. this case affirming
the Board's finding of non-compensability. -Under. ORS. 856, 2Jb
the ‘Board has the power and jurisdiction’ to modify,. Lnango
or terminate former flndlngs,‘orders, or awards if, in its:
opinion, such action is justified. The Board cannot rev1ew
or. modify the decision of the Court of Appeals, which is kB
what claimant in essence is asking it to do. The Court of'
Appeals order is final. Therefore,. -the Board cannot exerc1se
1ts own motlon jurlsdlctlon in this case.’ . .

ORDER

Clalmant s request for own motion rellef is hereby
denled.

- - B - Y

CLAIM NO. HD 3544  May 2, 1980
! . . ) N .
JOSEPH R, DONALDSON, CLAIMANT
SAIF,. Legal Services, Defense Atty.
Own Motion Determination

‘ On January 28, 1974, claimant sustained-a oompensable-'
injury to his neck and back. This claim was initially
closed on March 27, 1974 by a Determination Order which
granted claimant temporary total disability compensation.
Clalmant s aggravatlon rlghts have explred.
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The <l2im was roapenced because of continuihg problems
related to ithis injury. Or October 2, 1974, Dr. David

Waldram performec: "Expioration, Harrington instrumentation
T3 through T7". /A Secoird Detormination Order, dated July =«
20, 1978, awarded claimant

additional temporary total-idisa-
biiity compensation and compensation equal to 20% unschasduied
disability for his uppes back injury and compensation-equal
to 40% loss of the laft leg. This was appealed and resulted
in claimant: belng granted compensatlon equal to 96° for-30%
unscheduled disability for. back injury and compensatiomn ..
equal to 112.5° for 75% loss of function of the left leg.

On .September 25, 1979, .Dr. Waldram removed the Harrington
-rod. On October 30, 1979, the Board ordered this claim:.
.regpened as of September 24 1979, the date claimant was- 1,

hospitallzed for. the surgery and untll it was closed pursuant
to ORS 656 278,

On March llh 1980, Dr. Waldram reported. claimant's - .
condition was stationary. He reported claimant still had

"some chronic irritation in his back associated with heavy'
lifting and. repetitive bending"

— . On March 28, 1980, the State Accident Insurance Fund
requested a .determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Depart-
ment, on April 17, 1980, recommended claimant be granted an
award of addltlonal temporary total disability compensation
from September 24, 1979 through March 11, 1980 and no addi-
ticnal permanent partlal disability.- '

The ‘Board concur's with this recommendation.
ORDER

'Claimant3is~hereby'granted compensation for temporery'
total disability from Scptember 24, 1979 through March 11,
1980, less time worked.
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CLAIM NO. 2C. 150403 May 2, 1980

JAMES J. FRAZIER, CLAIMANT
SAIF Legal Services, Defense Atty
Own Motlon Determination .

R

On September 30 1968 clarmant sustalned azcompensable_"
1njury to His left, feoL ahd krice. The cldim was™ 1n1tlally
closed by a.Determination Order, dated May 16, 1979, Which
awarded claimant compcnsation equal to 15 1oss of the left o
leg. Claimant's aggravation rights’ have explred S

On September 19,. 1979, Dr. Herbert: Spady reported
‘.claimant was having incredsing pain in the knee. - Sma 11
forelgn bodies were found and, on Seéptember 20, 1979, removed

:Spady,  in October 1979, 1nd1cated he had removed sutures
on September 30, 1979 from claimant's knee and that th~ = ‘"
wound was completely healed and claimant was fit for employ-
ment. .Spady felt claimant suffered no 1mpa1rment of
functlon due to. thls surgery S s Seen i

t

mhe Board . on November 27, 1979, reopened this claim
under its own motion juszdlctlon effectlve September 20,

1979, .the day claimant’-was hospltallzed “and until it was
closed pursuant to ORS 656. 278 : AR s

Clalmant s w1fe, on December 18 1979, advised the”
State Accident Insurance Fund (herelnafter referred to- aS‘f*”“
the -Fund) -that claimant .-had mlssed only one day of work
- because of the surgery. .

On April 7, 1980, the Fund requested a. determination of
claimant's current dlSablllty. The Evaluation Division of
the Workers' Compensation Department, :on April 23, 1980,
recommended claimant .be granted additiocnal temporary total
disability compensatigon for one day only on September, 20,
1979 and no- additional award’ for permanent partlal dlsa—
bility.

The Board concurs with this recommendation.

1

.ORDER
Claimant is hereby granted temporary total disability

compensation for one day only, September 20, 1979,

Lt
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WCB CASE NO. 79-1408 May 2, 1980

JEANETTE GRIMALDI, CLAIMANT
Green & Griswecld, Claimant's Attys.
. .Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's Attys.
Order Denying Motion

On April 9, 1980, claimant, by and through her.ar
requested the Board to remand her casc to the Hearings Divi-
sion. for the taking of additiocnal evidence. Attached to
claimant's request was ¢ report, dated Aprii §, 1980, fron"
Dr. James King which she wanted to be included in the record.

- On April 21, 1980, the employer rosponded to claimani'sz
Stating that it opposed remandinag the matter to a Reforee.
The employer indicated that there was no explanation is to -
why Dr. King's report could not have been cobtained prior to
the hearing and just 'because it was "new" was not suflficient
reason to allow a remand. ) Co

The Board, after thoroughly considering the arguments of
both parties, concludes that claimant’'s notion to remand for
,additional proceedings should be denied. The matter will be

reviewed by the Board in due course with all briefs duc on .-
June 20, 1980. : :

ORDER

Claimant's motion to remand the above entitled case to
the Hearings.bivision is hereby deniead.

CLAIM NO. 985 C 2165 May 2, 1980

MINNIE B. JOHNSON, CLAIMANT
William Whitney, Claimant's Atty.

Charles Holloway III, Employer's Atty.
Own Motion Order

On July 30, 1968, claimant sustained a compensable
injury to both wrists. This claim was initially closed by a
Determination Order, dated January 17, 1969, which awarded
claimant compensation equal to 5% loss of each feorearm.
Claimant's aggravation rights have expired. This claim
subseguently was reopened and closed on two occasions result-
ing in ro additional award of permanent partial disability
compensation. Claimant also had previously requested own
motion relief which was denied by the 3card.
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- Dr. Anderson's report did not relate claimant's worsened. -

On October 3, 1978, claimant, by and through her attorney,
requested the Board reopen tiis claim under its own motion
jurisdiction. Attached to this request was a report; ‘dated
June 16, 1978, from Dr. Warren Anderson.in which ‘he opinéd .

clalmant s condltlon was probably worse tnan:would bexlndlcated

by -the 5% award. Dr.. Anderson had no plans for further” )
treatment of clalmant and found it difficult to explain’ the

~deterioration, in clalmant s_condltlon on the basis of. the

1968 injury.

The Board reqUesLed the carrler advise‘it“of-imsaPOSiEion'
with respect to clalmant's request. .On November 1, 1978, ..
the carrier indicated it opposed own motion relief because:.

condition to her original injury. The Board denied claimant's
request. : . o : SRR

Claimant, on March 20, 1980, again requested the Board:
reopen her claim 'under its own motion jurisdiction., ' The, ..
Bocard requested claimant prov1de medical support of her
request. . .

. On April 14, 1980, Dr. Waiter Reynolds reported claimant
continued to complain of continucus and consistent’ pain in.
both hands, finger and wrists. Claimant last worked in July’
1968. Dr., Reynolds felt claimant was disabled and had been
since 1968. He ~felt the claim should be reopened and clalmant
should be re— evaluated. . g

The Board, after reviewing the cvidence in this c}alm,
finds it is not sufficient to reopen this claim undér its
own motion jurisdiction. Claimant's request for own motion
relief is denied. S 3 o

IT IS SO ORDERED.
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WCB CASE NO. 78-4735 May 2, 1980

JAMES J. JONES, CLAIMANT
Ackerman & DeWenter, Claimant's Attvs.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.
Order On Review After Reconsisderation

'

On March 20, 1980, the Board entered an Order on seviow
in the above entitled case. The Board modified a Reicree's
order and granted clalmant an award of compensation equal
B0®° for 25% unscheduled disability for ais neck and .ofc
shoulder. The Rcferee had grarn.ed-claimant an award of
compensation equal to 32° for 10% unscocduled disabil . ty.
The Board's order-was abated on March 18, 1980 based on tho
employer's reguest- for reconsideration. '

to

The employer contended the Board failed to give iLhe .
proper weight to the Referee's findings regarding cloimant's
credibility. The emplover asked that the Referee's orvder be
affirmed in its entirety.

Claimant responded- tc this request. Claimant staced
the matter raised by the emplover was ful.y briefed, arguod
and considered before the Board's order was issued.

The Board, after reconsidering this case, affirus its
prior order. The Board finds the employer's contentions'
were presented, briefed, argued and considered by the board
in reaching its decision in this case. Therefore, th. 3ocard
affirms its Order on Review, dated Marech 20, 1980.

IT IS SO ORDERED.
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WCB..CASE NO. 79-10,276 . May 2, 1980
JOHN MARLEY, CLAIMANT |
Lively & Wiswall, Claimant's Attys. "
SAIF, Legal Services, Defense Atty.’~

On vanuaty 3, 1980, claimant, by and, tﬁrouéﬂfhib'dttorF
ney,- requested the Board ta reopen his claim for his April -
9, 1971. back injury under: its own motion . jurisdiction.

Claimant .also ‘had-requested a hearing on the State A(cident

Insurance Fund's (hereinafter: referred Lo as: the Fund)

~ denial of continuing responsibility of his back condition,!
including ‘refusing to pa; additicnal. termorary total is—-

ability compensation and various hospltal and medical.pills..
Attached to claimant's. request ‘for own motion. relief-were

various med1ca1 reports .

On September 7, 1979 Dr. Donald Stalnsby recomnruded a

lamlnectomy of "L4-15 Lo deeomprese the cauda equlnak .« He .
felt claimant had symptons of claudication. secondary +to.

cauda equina compression. Dr., Stainsby could not dtrrnltely o

relate, the: need for thls Surgery to clalmant s orlglndr
injury. : P _ s

' The Orttdpaedic Cdnsultante; in October 1579 rcported
they..did not feel claimant's:current symptoms were1rclated
to the Aprll 1971 1njury o ) . o y

The Board requested that the Fund advrse 1t of ltS
position. 1It.did not respond.

The Board, after reviewing the material-in-this file,
finds it would be in the best interest of the parties if it
remanded this case to the Hearings Division. An expecited
hearing shall be held to determine if claimant's current
condition and need for surgery is related to his April 9,
1971 industrial injury. This matter should be consolldated
with claimant's request on the rund's denial of céntinuing

responsibility for his back con..ition. Upon the conclision ..

of the hearing, the Releree shall cause a transcript ol the
proceeding, together with additional evidence presentca at
the hearing, to be pregsavced and forwarded along w1th ‘he
Referee's recommandation to the Board on claimant's request
for own motion relief. The Referee sinall enter an appro—
priate order disposing of claimant's request for hearing on
the Fund's denial of corliunulng responsibility for claim-
ant's back condition and related medaicau expenses.-!- :
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WCB CASE NO. 79-3364 May 2, 1980
BILLIE G. MATTHEWS, CLAIMANT
Olson, Hittle, Gardner & Evans,
Claimant's Attys.

Cheney & Kelley, Empioyer s Attys.
Requesb for Review by Claimant

Claimant saekslBoard review of the Referee's ordern
which affirmed a Determination Order, dated November 16
1978, which did not Jaward claimant any compensation fo
permanent partial dlSdbl‘ltj

. FACTS

‘Claimant., a 47:year -old -laborer, injured his back on -
“Décember’ 19, 1977 while unloadlnq cartons of meat from a
-doc¢k "to-the ground. .-This injury was diaqgnosed by Dr. Martin
Mueller as a lumbosacral sacroiliac strain. Dr. Muelloer
released clamant for regular work on March 8, 1978, but
~reported claimant's 'condition was not medically stationary.

Dr. Theodore'Pasquesi, on arch 30, 1978, reported,:"
claimant complained on and off of pain in his low back and
right knee. Dr. Pasquesi diagnosed an acute lumbosacral
strain, which was not statlonary

Oon June 9, 1978, Dr.. Mueller reported claimant's condi-

tion was medically stationary. Dr. Mueller indicated claimaat

had been working 81nce March 7, 1978 and had .only slight
_intermittent lumbosacral pain after increased exercises or .
lifting. Dr. Mueller oplned claimant did not have any .

permanent 1mpa1rment.

Clalmant was strucP in thk fCace on October 17, 1978 hy.

a box of frozen meat whiic working. Dr. . W, Bieker diagnosed

multiple abrasions and laceration ol the columella ol the
nose and nose tip wwlch was surglically répaired.

A Determinatfoé Order, dated MNovember 16, 1978, grante.
claimant an award of rLeaporary total disability compensation
from December 19, 1977 througn March 7, 1978, less tine
worked. . ! :

"Also, 'in Novembe: 1978, Dr. Raymnad North reportad
claimant was compldlnlnq of main in the neck, low back,
rlght elbow, arms and :i Lt knee. He Aragnosed a propable
‘cervical strain rclated to the Octobi : r?, 1978 incident.

Dr. F. W. Biekér, it December 1978, reported Cla,“ant'w
injury in October 1978 did rot leave claimant with an"
permanent disability. {ie had quuef“ .2 zlaimant remain off
work for two weeks. '
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Claimant was released for a trial period of work on’
Jznuary 10, 1979 by Dr. North. However, claimant called Dr,
North and stated his neck pain lDCILdde and he felt hn'was
unable to return to work. Dr. North suggested clalmant stay

of f work two more weeks. N o

In April 1979, claimant told the Orthopaedic Consultants

he had been with this employer for about 20 years. ilc told
them he had.an 8th grade education. Claimant. said he had
injured his right knee and had.a meniscectomy ‘and had injured.
his right wrist and forearm prior -to this injury. - Claimant
felt his major problems were his neck and right knee. The’
Orthopaedic Consultants diagnosed hypochondriasis with

" associated multiple somatic complaints, post-right knce -
arthrotomy and meniscectomy, chronic lumbar strain and
cervical strain by history, and by history a minimal degree
of tendinitis. of: the right arm. They felt claimant's hypo-
chondriasis should .be verified.by a psychological examination.
It was their opinion claimant's condition was medically °
stationary and he could return to . his former. occupation .
They rated. the: total loss of function of claimant's back. and
neck as related to his lnjurles ag none. Dr, North concurred
with this report, however, in September 1979, .indicated he
feltpclaimant‘becaUSe of. his neck and back strain. should
avoid. repetitive bending, .twisting, .stooping, lifting and
prolonged sitting and standing; J N

‘on September 11, 1979, .Dr; Deena Stolzberg, a pSYtha—
"trlst felt ¢laimant ‘had . a ‘compénsativil neurosis. Dr.,
Stolzberg recommended closure of thé case ‘as soon' as p0551b10
since clalmant was "not motivated to vl due to the" compensa-
tion -heé was récetving. ‘Dr. Stolzberg did not find clalmant
to be depressed and that psychotherapy wvas contraindicated  ”
beceuseJit would increase claimant's compensstion neurqsis.

- "Jerry Larsen, on Septembel 16, 1979, reporteﬂ
clalmant ‘would not be «ble to do any type of neavy 11tL1ng
without reinjury 'or aggravation of "his ex1st1ng condition®
Dr. Larsen felt clalma*, was. depressed and in need of psycho-

therapy

The Referee found the réports of thc erthopedlc doctovs
and Dr. Stolzberg to be more wersuasive than Dr. Larsen's
reports. Therefore, thc hereree, after r= zviewing all -of the
evidence, found clalmant was 1ot gulfering an ortho;rdlc or.
psychological problem us' the result of back 1n3ury and 7
afflrmed the Determlnatlon Order. S
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BOARD ON DE NOVO REV.LW
l .

The Board, after de novo review, affirms the Peferee's
order. The Orthopaedic Consultants found claimant .-iau no
loss of runction of pis wack and neck. Dr. Mucller likewise
found no permanent impairment. Dr. Stolzberqg indicaced .
claimant did have a compcnsation neurosis and was not motivated
to return to work as' long as he was recciving compensction.
However, Dr. Larsen found claimant had certain limitations-
due to his back and nerk strain. The toard finds that .the ’
preponderance of the! evidence establishes that claimant has
not sustained any loss of wage earning capacity due to his
back injury. Therefore, the Board concludes the Referee .
.correctly affirmed the Determination Order.

CRDER ’ _ |

The Referee's oFder, dated October 17, 1979, is affirmed.
1
|
f )
WCB CASE NO. 78-4234 May 2, 1980

MICHAEL A. PUCKETT, CLAIMANT

Blyth, Porcelli, Mocmaw & McSweeney,
Claimant's Attys.

SAIF, Legal Services, Defense Atty

Request for Review by Claimant

Claimant secks ‘Board review of the Referee's order
which granted him an award of compensation equal to 329 for r
10% unscheduled dlsablllty for his right shoulder injury.
Claimant contends he is entitled to a larger award of unsched—
uled dlsablllty || :

i
v
+

‘FACTS ' :

Claimant, a 30 yea:—old delivery drivoer for Dad s Root
Beer-Canada Dxry Bottllng Company, sustained a compensable:
injury to his rlght!shou¢de1 on June 21, 1976 while pulling
cases off his truck: Dr. William Stanley diagnosed possiblr
degenerative arthritis right and left "A-C"..  Claimant" was‘
released for light work on July 7, 1976.

\

[
i
]
'
!
!
|
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On August 18, 1976, Dr. Grant Lawton reported cla*mant 5
told him he had had increasing difficulty with his rlqht
shoulder. the last two years. Claimant states he could '
perform light lifting without. pain, but after performlng
heavy ‘lifting over one hour. he began to have increasing -

. paln .Dr. Lawton opined clalmart‘s cond tion was medically’
»8tationary. He felt .claimaht may eventually requlre recon-f'”
structive -surgery and would be unable to return to any jOb '

requlrlng heavy llftlng - oo . :

- Dr._Thomas Bachhuber,.in Septembor 1976, reported he DR
had treated. claimant in 1970 and 1n 1975 for bilaterail
-shoulder pain. .

In November 1976 clalmant wWas lntorv1ewod for vocatlonar
rehabilitation. He listed his previous.occupations as
construction work and soft drink driver/deliveryman. Clalmant
stated he has-a 12th grade.education., <Claimant was enrollec
if'adn eléctronice techaiciah program to run from January 3,
1977 to January 30, 1979. 1In July 1977, claimant terminated
this program. He 1nd1r:ted he had an "old batk" problem

which was botherlng him.

In August 1977, DF. Theodore Pasquesi indicated claimant
had injured.his, shoulders while in the service. ' Claimant
complained of pain in acromioclavicular joint, made worse by
motion, especially overherad and rotatory.- motions, ..~Dri
Pasquesi felt claimant had acromioclavicular arthrltls -
without any bony changes. He felt that claimant's: condltlon
was probably stationary and that claimant should avoid - ‘
repetitive overhead work as much ‘as'possible. - . Dr. Pasquési“‘
rated claimant's impairnent as 10% of the whole man on the
basis of chronlc moderate pain. Dr. Lawton agreed.with: this
report.\nﬂ', . TR . R

- In September 1977 ‘elaimant began a vocatronal rehablllta
fion program ‘with the vocational goal of "florlstry _ :
However, for wvarious reasons, this program was termlnated
and in March 1978 claimant began another Vocatlonal rchabilita-
tion program with the vocational ¢oal of "salesman" Claimant .
completed thlS program. in April 1978 and obtained a jOb as a
salesman on May 1, 1378. . : .o

A Determlnatlon Order, dated May 17 1978 awardcd ,
. claimant temporary “total disability.. compensatlon and compensa-
tion equal to 16° for 5%, .unscheduled disability for hlS

right shoulder injury. . : ’

In February 1979, Dr. Lawton indicated claimant .was
having back and neck symptoms which made it difficult to
determine the acromioclavicular disability. By April 1979,
Dr. Lawton reported claimant had a fair range of motion in
his right shoulder and good strength in it. However, claimant
felt he had less strength in it than he used to have. It
was Dr. Lawton's opinion claimant's condition was medically

stationary. —214-
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At the hearing,lclalmant testified he has constant and

nagging shoulder pain. I'c fecls he could not return to any
job which required 1ifiing. He stated he has limited his °
outside activities abd cannot perform many tasks around his-

home, such as yard wbrk- At the time of the hearinq, claimant
was working as a salesmuan for a marina. Claimant testificd
that the math in the| el~~tronic technician rehabilitation
program was too difficult for him. .n the floristry program,
claimant could net uncpla:d :d the use of the generic namecs -
of the plants. He sta1ed he worked {ur Marv Tonkin for two
months and quit becaus; he didn't like the way the

operation ran. - After that he worked au an estimator [oér a
construction firm and then obtained his current job.

The Referee, after reviewing all the evidence, round
claimant's -loss of wanc varning capacity did not exceed his
impairment. Therefoﬁe, the Reforee ranted claimant an award
of 32° for 10% impairms.:i.i in lieu of the Determination Order
of May 17, 1978 and;granted claimant’s "attorney a fec cut or
the increased compeqsafion.

BOARD ON DE NOVO REVIEW
' !

The Beoard, after de novo review, affirms the Releree's
conclusion, howeveLJ for different reasons than stated by
the Referee. Impalrment is but one élement considered with
other factors in determlleg a clalmant s loss of wage '
earning capac1ty Our appellate courts have repeatedly held
that 1npa1rment along with age, educational- level, work -
experience, adaptability, training, the condition of - tiwe
labor market, and claimant's adaptability to non-physical
labor and his emotlonal condition should be considered. In
this case, claimant is 33 years old, has 12 years education -
and has completed sales tralnlng throuqh a vocational rehapbili-
tation program. HlS work experience has been in construction
work and truck drlver-salesman Since his completion of the
rehabilitation program claimant has adapted to sales work.
There is no ev1dencé claimant has any emotional problems.
The labor market condltlon i3 such that claimant has obtained
three jobs in the sales field. The Board finds, based on
all the evidence in this case, claimant is entitled to an
award of compensé%ion equal to 32° for 10% unscheduled
disability for his rlght shoulder injury representing his
loss of wage earning capacity. Claimant's work aggravated
his pre-existing condition affecting his shoulder.

ORDER i -
The Referee's order, dated November 13, 1979, is affirmed.
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WCB CASE NO. 76-5723 " ‘May 2, 1980 '

DONALD E-. -SODEMAN, CLAIMANT
Alan Jack ‘Claimant's Atty.
SAIF, Legal Services, Defense Atty._ ] e .
‘Order of Dlelssal 1 CoLTe T R LT AP

t e

‘A request'for_roﬁiew,'having boen duly filed with' the- &, . .
Workers' Compensation Board in the above entitled matter by '
the claimant, and said request for Lev1ew now havlng been - : _
w1thdrawn, . . . _ . o

IT IS THEREFORE ORDERFD that the request for rcview now
" pending before the Boird is hercby dismissed and the order
of the Reteree isg f1n11 by operatlon of law.

"WCB CASE NO. 78-6493 .- May 2, 1980

THOMAS W. SPRINGGAY, CLAIMANT
A.C. Roll, Claimant's Atty.
Schwabe,nWilliamson, Wyatt, Moore
& Roberts, Employer's Attys..
Request. for .Review by Employer

The employer seeks Board review of the Referee s order
which granted clalmant a. permanent total dlsablllty award
The employer contends c191mdnt falled Lo prove. he is Ltrnan—'
ently and totallf dlsabled : . o . L rw

FACTS

Clalmant,;a 46 year-old welder,.on June 20, 197J,__'T
1njured his low Dack whlle turnlng a jug over. ThlS injury:
was dlacnosed as a. back spraln and Dr.. Robert Cook felc f
claimant would not suffer any permanent rmpalrment from 1t

A Determlnatlon Order, dated January 24, 1974, awardea,.-
clalmant temporary total dlsablllty compensatlon o
.y '

In May 1974 Dr. Cook reported he had treated. clalmant ~‘;
" for a knee injury ‘and claimant's back was exanined.. e
found minimal pathologlc findings. However, later in June,
Dr., Cook reported claimant was unable to work because of a.
combination of back and knee problems. Claimant had been
released for modified work on. April 29, 1974 and was to
avoid bending, lifting, kneeling, cllmblng and -squatting. .

In July 1974, Dr. Cook reported claimant's knee had
progressed satisfactorily, but he continued to complain of
back pain. He felt claimant should avoid employment which
involved a great deal of "walking, stooping, squatting,
bending, lifting, etc.". -216~-




Dr. Norman Hicdman;-a psy«.o0logist, in August 1974,
reported claimant haﬂ a “th qrdﬂL edacation and had conpletcu
a welding training proqram © Claimant sald he had worked as
a truck driver, custocran and various other things. Lir.
Hickman found ckalmartnwas experiencing.-moderately severe
anxiety tension reaction. He felt claimant was funccioning

at an average 1ntel'LoLLal level and ciassified him nsychologi-.

cally as a ‘4. Dr. Hickmun felt claimant would not suitaer
any significant permanant psychologic.. disability if he
could become vocatlon 11y re-established.

!
Dr. James Mason, of the Disability Prevention Division,
also in August 1974lfe1L claimant necd:d a job change and
- should avoid employment requiring Denalng, twisting, lx folng,

climbing and squatting.

Claimant appeaied the Determination Order and was
awarded compensatlon equal to 80° for 25% unscheduled dlqaolr
ity for his low. back injury. This was affirmed by the

Board. l
Dr. Arlan Quan, a psychiatrist, on December 10, 1974,

reported claimant had a chronic mild passive-aggressive

personality. He'did not find significant anxiety

Claimant began!a vocatlonal rehabilitation program w1th
a vocational objectlve of a draftsman. Claimant withdrew
from this program in January 1975 and indicated he wanted
training in outboard notor repair. Claimant said he left
the drafting program because he couldn't sit very lo.y.
Claimant entered a small engine repair tralnlng program
which he completed.| Urable to find a job in this arca,
claimant opened his|own shop with another person and until a
problem developed between them. Eventually, claimant closed
-. the shop. Clalmant|sa1d because of increasing back pain
" from bending, stooplng, and lifting he felt he couldn't
perform thls type of work. _

In June 1977, br Cook reported claimant had acate low
back syndrome w1th bllateral "leg numbness". A myelogram
suggested defects at the L4-5 and L53-31 levels on the rlght
Dr. Cook oplned these problems were related to claimant's
original injury. Clalmant was treated with a transcutaneocus
stimulator which falled to relieve his pain. On August 5,
1977, Dr. Curtis Hill performed a bilatcral scereotactic
facet rhizotomy at Fhe L4-5 and L5-S1 levels. In Oclocber
1977, br. Hill reported claimant continued to complain of
back pain. He felt surgery would not benefit claimant and
referred claimant to the Northwest Pain Center.
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- felt olalmant had a Miuerate: hysterical oonvcr51on roacolon,z

., 1

'In December 1977, Dri .Joe! Seres, dlrector of Lhe
Northwest Pain Center (lain Certer), reoported clalmanr
wished to return to work steam clednlnq boilers. Séros
felt claimant was "recas onably well mot :vated to’ return to'
work".: Dr. JOhﬂ‘PalhtLr a psycholoijist: dt‘rhe Pain~ Conter,

compensation heurosis with significout 5ocondary galns,'“;: _
moderate depression, c“ronrc dlcoholabuse . and marital and-"-. .
family problems, but an averaqge level ot 1ntellectua1 “unctlon.s'
Claimant eirolled in-and complcted the Pain. Center program.- '
Claimant. had engaged in-'fairly wvigorous" activity and used .

no analge51cs while at .the Pain Center. Dr. Seres felt . - ...
claimant had “"significont" back disabalicy.. -~ ) '

e

In.June 1978, the Orthopaedic Conzultants opined claim-
ant's condition:was medically stationary.” Tt was theic
opinion claimant was pooriy rotivated and could manage a

" small engine repair shop with help ond was capable of perform-

ing light work not reguiring 1lifting or-bending. - ‘Traey rated
claimant's loss of function of ‘the lunw.r spine as related
to this injury as mildly moaerate and the loss of Iurction
of the right" knee ‘as mrlJ Dr.- Cook ooncurreo with this
report. . IR

A Second Determination Order, natod August 9 197,

‘awarded - clalmant additional témporary total dlsablllty

compensatlon and - compensation: equal to 15% unscheduled”’
dlsablllty for his low " bach 1“jury, rn addition to the . -
previous awards. j" ) e

-y,

Dr.” Cook “in "Oc¢tober 1978 ‘indicated claimant had . -
con51derable difficulty with his low back with-a cfrdnic

A_paln syndrome largely exicerbated by bendlng and lifting"
. type motlon as well as prolonged standlng ‘He felt olalmaat

could ‘not ‘pursue véry physically demdndrng activities which
coupled ‘with his education, rendered him SErlOUSLy duqableo.
In March 1979, Dr. Cook opined claimant had a “"chronic-axial
skeletal syndrome primarily degenerative intervertebral disc
disease which has created very definite activity reerlctlons
Dr. Cook felt claimant could perform some productive actlvmty,
noting the possibilities were quite limited. He felt ‘claimant
could perform a job which allowed him to sit and to stand in
a random fashlon w1th .ho 11ft1ng or bendlng belng requlred

1t
!
_,Claimant returned'to the P'in.Center in March 1978 For
a re-evaluation. = Cluimant sai.. ne wus using his boat to do¢
crab fishing. He descrlood a- popplnq sound in his back :
related to pain. Dr. Painter indicated claimant was attempt*ng
to teach small engine reopair. Claimant admltted he was very

angry and being driven .o "desperate ncasures” Dr. Painter
felt claimant was decompensating and possibly was laps.ing
into a psychotic sta*e wiith marked pavanoid overtones and
should begin psychotherapy. In May 1979, Dr. Painter .eported 6
he felt W’Lh appropriat:: treatment claimant cculd return to
. work.

-218- '




\J

-

‘work himself.
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At the hearing, ciaimant testiiicd he moved to the

Oregon coast, He saidfho had to give up the crab fishing
because it increase:! n.; back pain.- . taught a small
engine repair class from Scotember 1978 through Marci: 1979,
but avoided bending or soouping. Clainant also attempted to
dig clams commer01ally The prior work experience ol claimant-
has been weldlng, sheoh metal work, ccnstructlon work, S
furnace repair, plumb ng, driving Lruwka and buses, "JOoUk.ng
in canneries and sawmlll aind dolng custodial work 1n schools.
Claimant said he applied for light work with this emplover,- °
but was turned down. | Claimanit also testified he split woodg
for sale and had done some steam cleaninc and roto-tilling
for hire. Also, he has built a garage doing most of cae -

\

o _
The Referee, based on all the evidence, found claimant

was unemployable and yranted claimant u permanent total

disability award. :

BOARD ON DE NOVO REVIEW

The Board, 'after de novo rev1pw, modifies the PLLuree'L
order. The Board does not find claimant has proven by a
__preponderance of the levidence he is permanently and tocally
“disabled. The medical evidence by itself doves not establish
claimant is permanently and totally disabled. Claimant is
now in his early 50's, ‘has an 8th grade education and has .
completed a vocatlonal rehabilitation program on small
engine . repair as well as welding trailning. Claimant's work
hlstory ‘consists of manual work. He can teach small engine
repair and has done so. Claimant is able to engage in a
number of activities!if he wants to which are physically
demanding. Claimant ?as no motivation and has not shown he

has sought regular gairnful employmenlk or that he has made -
reasonable efforts to do so as requircd under ORS 6€56.206(3).
Therefore, the Board! = ver considering all the evidence, -
finds claimantis not permanently and totally disabled. .

However, the Board, bascd on the same ¢vidence, finds claiment.

is entitled to an award of compensation equal to 240° for
75% unscheduled disability for his low back injury.. f4his
award 1s 1in lieu of any previous award: of unscheduled o
disability for this injurv. : :

_ ‘ 1
ORDER !
The Referee's order, dated July 7, 1979, is modified.

4

Claimant is hcrpuy granted compausstion equal to 240°
for 75% unscheduled 635(%11J'v for his low back injury. ’
This award is in lieu of the award sroastad by the Referee in
his order which, in all other respects, is affirmed.

|
t
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WCB CASE NO. 79-2761  May 5, 1980

LEONARD L. CLARK, CLAIMANT
A.C. Roll, Clalmant s Atty.
|SAIF,. Legal Services, Defense Atty.

" Reguest: for Review by: Clalmant IR

Cross- appeal by the- SATIF-. o o
Clalmant and the State Acc1dent Insurance Fund (herein-
after referred to as the Fund) seek Bouard review of the )
Referee'!s order which ordered the Fund to pay Ffor chiropractic.:
treatment ordered by Dr. Schmide for a reasonaole period of
time and denied claimant's request - -for an incrcased award of-

“unscheduled disability. Claimant contcnds he is entitied to

an additional award of unscheduled disability. The Fund
contends the Referee erred in. ordering it to pay for chiro-
practlc treatment ordered by Dr. Schmidt. , :

FACTS

Claimant, a 43-year-old truck driver for Crown Ze]lerbach
Corporation, on January 23, 1976, developed scvere cramping,
mid-abdominal pain and a mass ia his umbilicus. Dr. Keith
D. Holmes diagnosed this condition as an umbilical hernia
with incarceration and probable early strangulation. This:. .
was surgically repaired. Dr. Holmes did not feel this would
cause any permanent impairment to claimant. Claimant was
first released for regular work on April 19, 1976. . llowever,
there was' some confusion about claimant's release for work;
eventudlly Dr. Holmes released claimant for regular work.on -,.
June 14, 1976. - : : . ' i

- Dr. William Graham, in Au. st 1976, reported clas.nant.:
continued to complain of umbilical and supra-umbilical pain.
Dr. Graham diagnosed diastasis rectil without ecvidence of
recurrent or :incisicnal epigastric or umbilical herniation. _
He felt claimant~couid be treated surgically or conser thlvaly.
which included weight loss, avoidance of strenuous ac*lVlty
and the :possible use- ol a supportlve qurment.

On. Septembexr 9, 1976, Dr. Graham performed a ventral
hernioplasty. In November 1976, Dr. Graham reported that
claimant had progresse:d well until h~ had developed an acute
viral gastroenteritis. Hec noted that claimant had had the
maximum amount of abdomiual reconstructive work that could
be done without a prosthesis and that he should avoid any
strenuous: activity. .lie felt claimant qhould engage in a

- vocational rehabilitation program.

In March 1977, Dr. Robert Ho diaqgunsed abdominal niyositis.
He felt that claimant should lose weight -and be treated with
acupuncture to reduce hiis pain. Dr. o felt the claimant
would suffer some permanent partial impairment and tunction
related to abdominal pain as a result of his injury.:
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Dr. ‘Graham, on March 21, 1977, reported that claimant's
condition was statlonary and that hla recovery had not been
optimal. He felt that he had exhausted all modalities of
medical’ and surglcal;treatment . ;

Dr._Ho, on Aprll 20, 1977 reported that claimant's
condition was statlonary with regard to abdominal discomfort,
He reported that clalmant had elected not to continue acupuac-

ture treatments l

A Determlnatlon'Order, dated May 26, 1977, awarded
claimant additional temporary total dlsablllty compensatlon
equal to 32° for 109Eunscheduled disability for his abdomen:

‘injury. . [_

Cn June 28, 1977 claimant was referred for vocational.
rehabilitation. He oventUally began a program with a - voca--
tional goal of electronlcs technologist. Claimant advised
his céunselor that he had an eleventh grade education, had
worked as a ‘truck driver, heavy equipment operator, and

farmer. : ;
: I i
A stipulation, dated October 25, 1977, reopened this
claim for a program of vocational rehabllltatlon, payment of

temporary total dlsabllltv commencing June 28, 1977.

In November 1977 claimant changed his program to . major
in agri- business. The case notes from the vocational rehabili-
tation counselor lndlCdLL that claimant continued to have ! ‘
pain: and occa51onally missed school because of it.

-

In May 1978, Dri Graham reported that claimant continued
to have abdominal pain. Ie suggested claimant attend the’

Pain - Center

On June 22, 1978 Dr. Edward Colbach, a psychiatrist,
interviewed clalmant and described him as very tense, guarded
and rigid. Cla1mant|auv1sed Dr. Colbach that he felt there
.was nothing that could help him and doubted that he would
ever be able to returu to work. Dr. Colbach felt claimant
demonstrated a defln;te anger and dependency in his pcrbonallty,_
He felt that claimant's discomfort was probakly psychosomatic
or -hysterical in nature From a psychiatric standpoint, Dr.
Colbach f21t claimant's condition was stationary. He felt
that claimant's palnL 1i it was psychosomatic, might pe a -
neurotic problem and was unclear whether or not this was
related to claimant's job. Dr. Colbaclt concluded thac in
any event he did not| feel that any kind of psychiatric = !
disability was warranted.  In conclusion, Dr. Colbach felt’
that claimant con51dered himself an invalid and his family
was taking care of hlm and that any further rehabilitaiive:-
efforts would not a551st claimant because of his stahte oi

mind. . i
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Also, inm June 1978, Dr. Stephen Choong reported chat . -
claimant would be unable to return to his- previous . type of - éib'
employment. He felt it was posgible'claimant may bencfit
.from a trial blockage of his sympathetic nerves. ' Dr. John '
Raal, ‘a: neurologist, in Sep=emner 1978, reported that after
‘examining. the claimant he did not feel that there was any
neurologlcal problem present. . He stdted hé agreed w1/’ Dr.
Colbach's analysis of claimant and that he felt that no-
further treatment was indicated. He did naot feel that a
sympathetlc block would be of any: value and felt that tlalm—
ant's condltlon was statlonary t : .

In December 1978 Dr. NOLman Hickman, a psychologlqt
reported that claimant indicated while attending the vocational
rehabilitation program hc was missing a lot of class.es
because "of pain. Claimant advised Dr. ‘iiickman that he did
not feel that even after completion of this program he -would
be able to- hold down a full tlme job. Clalmant sald he had

to repeatedly lay down’ in orde - to get relief from his paln.
Testing revealed thai. .slaimant -~ad o T.0Q0. of 116 which
placed him in the brigh/normal intellectual level. ! Dr.
Hickman's diagnosis‘'wr.: mild anxiety trnsSion reaction, )
situational feelangs of _anger, hostiliity and blttelncss. He
" found no evidence of significant chronic neurotic or psychotlc
reactions. He Claablfled claimant as a 2-3 psycholoyically.. ‘
Dr. Hickman felt there was no evidence of significant: psycho-
.pathology and there¢ was no reason tc bolieve that claimant.
would suffer any pormanent puycholoqlcal disability as a
result of his accidiani. Dr. Hickmar concurred with Droo+
Colbach that claimant was not & tandldate for any typc of
pain center program. . . 4 .
. On February 1, 1979, Dr. J. E. Schmid:<, D.C., repourted
that it was his opinion that claimant would benefit greatly
from physical therapy and nuanipulative procedures.

nThe Fund on Pebruary lG L979 denled the requcbt from
Dr. Schmidt to perforn. chlropractlr Lreacment, It was their
opinion that after reviewinqg tiic file and consulting with
~its medical staff thot.chiropractic trectment was not. indicated
as being related .to the original 1injury. - In response L0 :
this -denial, - in. March 1379, Dr. Schmidt reported that claimant
was suffering from 1yphat1c congestion which was a direct
result of his lnjury and the burgerles which were necessary

to repair his 1njury

©
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In May 1979, Dr! Wayne Kelley, chiropractic orthopedist,
at Western States Chlropractle College, opined that based
upon his conversatlon wich claimant and his wife and a
review of the medlcal evidence coupled with the fact that
claimant had stated that he had no spinal pain or no back
injury as the resultiof the original injury, that it was -
very difficult for hlm to assess or evaluate the rolc or -
validity of chlropractlc treatment in this case. He dwd'not
see any correlation anonq the subjective and objective
elements in this case, the history involved, and the appllca—
tion of chlropractlc,treatment . ,

Claimant completed the vocational 1ehabllltatlon program
on June 10, 1979 and a Third Deteimination Order, dated June

.20, 1979, awarded claimant additional temporary total dlSabll—

 ity. | |
At the hearinq,fclaimant ‘stilied he continues to have
pain in the abdominag area which varies in intensity and
when it is severe hc, iudicated that iz abdomen swells.,

Claimant's wife testified that he no longer uses pain medica-
tion. Claimant—staer tiat he could sit for approximately
one to two hours, sthnd for two to threc hours, however, -

-walking increased his rin and caused charley-horse type ’

cramps in his abdomen which caused him to fall down. - Claimant
stated this pain was[ro]Jeved by laying down. TI'urther, he-
said he has restrlctlons in the amouri of bending, lifting,

‘and stooping he can 'do and the amount of weight that he can

carry. Claimant's ldH;iy performs cr.soln hay baling and
diseing. Claimant said he had attempted to help his famlly
perform this work qu had been unable to do much to assist
them. He said that he can bale hay for approximately two to
four hours and run a tractor for one t~ two hours. After’
performing this work claimant said that he felt "lousy".
The Referee, after reviewing ali this evidence, found
that the award of unscheduled disability was correct. =~
However, the Referee found that the derial issued by the
Fund on February 16, 1979 denying chiropractic treatment
offered by Dr. Schmldt was incorrect ang set it aside. Tho

Referee further ordered the Fund to pay clalmant's attorney_l.-

the sum of $500 as and lor a reasonable atiorney's fee in
addition to the compensatlon awardea to claimant.
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BOARD ON DE NOVO REVIEW o | o

_ The Board, after de novo review, wcdifies the rofecec's 6
order. The Board concurs with the Referee's assessnent and
affirmation of the award of unschedul-d disability in ~his
caze. -However, the Board :doe: not concur with the Peferce's
conclusion regarding the carrier’'s resnonsibility for eriro-"-
practic treatment as request~d by Dr. Schmidt. . The Poard SN
does not find that Dr. Sc-hnidi's suggested chlropractlc
treatment is necessary as a consegqucnce of claimant's orlglual
injury. In this matter, the Board finds that Dr. Kelley's ~
evaluation is more persuasive than that of Dr. Schmidt.
Therefore, the Board would reverse that portion of the
Referee's .order which set aside the Fund's denial and ordered
it to pay for certain chiropractic treatment offered by Dr.
Schmidt for a reasonable period of time-and granted: clalmdnt s
attorney a’ fee.

] .

ORDER j . ,

The Referee's order, dJduted September 10, 1979, -is-
modified. o '

e ! L

That portion oif 'l Referee's ord:- which overruled the
denial of the State Accident Tnsurance Fund of February 16,
1979 and ordered it t5 pay for denied chiropractic tzoatmenL
of fered. by Pr. Schmidt at least foi a reasonable period of
time and granted‘claimnnt's dttorney a fee of- $500 1e reverscd.

The denial 1ssued by  the State Accident Insuranco Fund
1s approved. .

- The remainder of ine Referee's ordir is affirmed.

WCB CASE NO. 79-2320 May 5, 1980
) ' o
VIRGINIA A. JEREMIAH, CLATIMANT ;
Anderson, Fulton, Lav1s & VanThiel, ]
Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's Attys.
Request for Review by Claimant
Cross-request by Employer

Claimant and the employer seek Board review of the
Referee's order which granted her an award of compens.tion
equal to 14.4° for 13% loss of the rig.:c thumb, Clainunt
contends this award does not adequately reflect her disabil:cy.
The employer contends this award is excessive. E S e
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FACTS

Claimant, a 23- year- old laborer with Alasxa Pacrors
Assoclation, sustalnea a compensable injury on August 23,
1978 to her right thumb when while sliming fish her r:qht
thumb became palnful! Dr. Charles Linchan diagnosed richt
thumb tendinitis. Claimant was referrea to Dr. John Swanscn,
who treated claimant|conservatively. » .

On November 13,1978, Dr. Swanson reported he felt
claimant had suffered some minor permuanent impairment rrom
the strain of her metacarpal-phalangeal joint of her right - |
thumb. Claimant said she was unable to perform any heavy

-work with the thumb,although she is able to utilize it to.

write with and to peFform her. household chores.

The Orthopaedic| Corsultants, in January 1979, felt
claimant's condition, was stationary and her claim could be
closed. They felt she could raturn to her forier occupation
with limitations or to some other occupation. It was their
oplnlon the dlsablllty in claimant's right thumb due to thlS

1njury was mlnlmal.

In FPebruary 1979 Dr. Swan.:on roported ‘he found no
objective evidence to support claimant's subjective complairis.
However, he felt a jOb not requlrlng contlnued repetltlve
hand use was advisable. .

. i ) .
A DeterminationFCJlbl, dated March 7, 1979, awardcd
claimant temporary total dlsablllty cumpensatlon.

- Dr. Swanson, in| June 1979, reported claimant compiained
of mild discomfort of her rlqht index finger. ~Claimant had

a full range of motlnn ol her index {iaqer. Dr. Swanson
could find no objectlve evidence to support claimant's
subjective complalnt In July 1979, Dr. Swanson reported

claimant had a full ranqe of motion of the right thumb. He'
felt claimant had a milu permanent disability related to '
pain in her thumb, but found no objective ev1dence to sLpport
her subjectlve complalvi :
'% . : _
-At the hearlng,;clalmanL testified she experiencos nain
in her right thumb wnhun she uses it in yripping or pir.ching
functions. She said she uses huer left hand more now to avoid
using her right hand and does not now c¢wjcrience pain in the
thumb. ‘She continues to be very physically active and ‘uses
her left hand when'pﬁrticipating in sports activities. :

The Referee, after considering all the evidence, granted
claimant an award of compensation equal to 14.4° for 15

loss of the rlght thumb
|
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<. ORDER

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's.
order. The preponderancu of the evidence in this case
indicates claimant has a mlnlmal residual ;disability i. aer.

‘right.thumb. - Claimant i5 able tO perform her household

‘chores and to write with her right haag involving. use of,the L
right thumb. She does have ditficulty in performing. quppln
or pinching functions. The Board, based on all the evilence,"
finds claimant.is entitled to coumpensation equal to '4.8° for-
5% loss of her right thumb in lieu of all prev1oas awas ds
and so modlfles the Referee s order

" The Referee's order, dated August 24, 1979, is modified.

Claimant is hereby qgrantec comyt“outlon Lqual Lo 4.8°
for 5% loss of function of the ~ight thumb. This award is
in lieu of that granted by the Refe.cu's order which, in all
other respects is affirrmel. - .

WCB CASE NO. 77-4695 May 5, 1980

RUSSELL LEWIS, CLAIMANT _
Galton, Popick & Scott, Claimant's Attys.
Rankin, McMurry, Osburn, Gallagher

& VavRosky, Employer's Attys.
Amended Order On Review

Cn April 24, 1980, the Board entercd its Order .. Reviuw -
in the above entltled case which lowered the amount of the
penalty due claimant but affirmed the Referee's order in a.l
other respects. Subsequently, claimart, by and throujh his:
attorney, requested that an attorney's .ee be granted in this .
matter. Even though the employer appealed and prevailed on
the issue of penalties to some extent, the majority of the
issues raised on appeal were unchanged . The Board, ‘herefore,
concludes that claimant's attorney is entitled to arﬁee and
would amend its ‘Order on Review to that extent. ; -

On page four, under the Order portion of the Order on
Review, the following paragraph should be added:

"Claimant's attorney is hereby granted a reason-
able attorney's fee for his services in connectiocon
with this Board review in the amount of $300, pay-
able by the employer and its carrier.” E

The remainder of the Board'S'April 24, 1980 Order on Re-
view is affirmed. —226- :
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WCB CASE NO. 78-8390 ° May 5, 1980

JOHNNY A. OSBORNE, CLAIMANT

Olson, Hittle, Gardner & Evans,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by Claimant

Claimant seeks Board revinow of the Referee's 01dxr' ‘
which affirmed the State Accident Insurance Fund's (hefeinafter
referred to as the Fund) denial of his claim. ‘

FACTS

- Claimant, a 27-year-old laborer,was employed by A.C
and Wanda Stites, dba Stites .Well Drilling, which was a non-
complyiny employer: Clalmant sald he did a lot of hecuvy
lifting and alleges ¢hat in approximately April 1977 he
attempted to ‘1ift a heavy drill bit from a pickup and dropped
it. He said he felt[paln in the groin area and it swelled
up the next day. Mr. Stites was told by claimant of this
incident the day .after it happened. Claimant went to
doctor four or five times, but failed to mention this 1nc1dert.
Accordlng to claimant, Mr. Stites told him to hold ofi on
this matter until he' "saw about insurance"

On February 4, |1978, Dr. Phillip Leveque reported
claimant had a sore lump on the bottom of the right testicle.
Claimant told him hel had this for about two years Ciaimant
was referred to Dr. J. Vandenberg.

On May 5, 1978,! Dr. Vandenbaxg, performed a right epldrd/wo;—
tomy. Claimant told Dr. Vandenberg hi had intermittent pain
and swelling for the| last two yvears in the right scrotal
area. The diagnosis' was a chronic sclovosing epididy.aicis.
Claimant filed L olaim with the "und on June 2, 1978.
On October 4, 1978, the #und do-led the clalm

On October 6, 1978 Dr. Vaadenberqg reported claiiiua.c |,
had not mentioned anj =r,1ry to him. He sitated: ""he assccia-
tion between p0551blc injury and the low-grade chronic '
epididymicis has boen reported and is considered valid;
however, at the onsel oi the patient's initial contact with
me, there was no 1nd1ca- .on of this. Since then, howevor,
the patient has statod Lnls was associabtaed w1th an on-tho—
job occurrence“ ) :

In August 1979,’D1 W. Romney Burke reported clai-~ant
had undervone two surqlral procedures on the rignt. echldymlc.
He had performed a right inguinal exploration of the testicl:
Dr. Burke agreed with Dr. Vdndioberg s comments about the
association between possible .injury a11 the low grade chronic
epididymitis. |

. |

-227-

fomm e v e




- Claimant testified he did rot tell the doctors ¢ . ‘che B
on-the-job injury initiaiiy becau$eé he kn:w Mr. Stites would ' @
.. noet pay [or 1t and he was trylnq to gct his wife's insuranco
‘ 'to cover it,

'The-Referee, after noting discrepancies in claimant's
testimony and the doctor's histories, concluded c¢laimant had
failed to prove by 'a preponderince of the evidence he suffercd
an injury arising out ©of and in the course of his employmen.. -
Therefore, the Referee affirmed the Fund's denial. ' AR

BOARD ON DE NOVQ REVIEW

3 The Board, after de novo review, concurs with the
Referee's affirmance ‘of the Fund's denial of the claim.

* Claimant has the burden of proving by a preponderance oi the
evidence his contention that he suffered a compensable '
injury. The Board, based on all the evidence, does not find
that claimant has met his burdcr of procf. Therefore, the
-Board affirms the denial of the Fund. .

ORDER )
The Referee's order, dated October 23, 1979, is affirmed,

_WCB CASE NO. 78-8173 May 5, 1980

WIELIAM RUSSELL, CLAIMANT
Pozzi, Wilson, Atchison, Kahn.
& O'Leary, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.

- Claimant seeks Board review of the Referee's order
which granted him an award of compensatlon equal to 16° for
5% unscheduled disability for his back injury. Claimant
contends he is entitled to an additionali award of temvorary
total disability and permanent partial leablllty compensatlon

FACTS

Claimant, a 30-year-old warehouserian with this enployer,
sustained a compensable injury on March 22, -1977 to his back
and neck while unloading a box car. This injury was originully
diagnosed as a ceérvical strain and contusion to the  head.
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~On June 20, 1977 Dr. Theodore Pasque51 reported that
claimant complalned of pain in the right side of ‘his neck .
‘which was not constant but was made worse by turnlng his
‘head. "Claimant also complained of low back paln which was
" reportedly made worse by lifting. Dr. Pasquesi diagncsed a
mild cervical strain and felt that claimant's condition was
. not yet stationary. ' He felt there was .a serious guestion ao '
to whether claimant would be able to return to heavy laboring
work such as that of,a warehouseman. Dr. Pasqae51 felt that
it would be prudent ﬁor claimant to enroll in the Disability
- Prevention Division program to determine whether or nct he
-may need help 1n obtalnlnq a different type- of cmploy.ent or
‘tralnlng

C}aimant énrolled on two different occasions in.the =
William A. Callahan Center progyram. On August 25, 1977, S
claimant reported at'LIt Center and was exarined. by Dr. '
Daniel A. Halferty, medlcal examiner. Dr. Halferty ciagnosed
a mild cervical strain, liumbar lordosic and secondary strain
-and the residuals oEla Leit hand injury which occurre:l in ~
1967 and involved the fifth . finger. Claimant was discaarged
‘from the Center on beptomber 9, 1977 because of repeatcd
absentes." [ o

" Dr. Howard Mlntz reledsed claimant for, llrht work Sn'
- September 27, 1977 nn'w a limitation oi no heavy llftrng
Dx. Mlntz ‘was clalmant s family phy81c1an. o .

Claimant returned to the Callahan Center in Novembor
1977r He was complaannn of difficulties in the -low back
area. Dr. Halferty agaln dlaanSed cironic Jlumbogsacr i
" strain secondary to severe “lumbar lordosls, residual mlld
left handflnjury of 1967, and mild chronic cervical- styzin
which was improving.| Dr. Halferty reported that claimant's
*attendance again was sporadic and that ".e did not qualify
~'as  being cooperatlve| On Decciber 21, 1977, claimant was
administratively dlsbhargtd from the Crnter. Dr. Halferty
" opined that claimant had not attended the Center enouwjh.to

“" allow him to make an estimate of claimant's physical capabil=

ities. Dr. Louis Toeb, a psycholoqgist at the Callahan
Center,'reported that claimant sald he had graduated from
‘high school in 1966,] served in the United States Marine Corp
from 1966 to 1968, and had a service~connected disability-.
‘He*told Dr. Loeb whlle Serv1ng in Viet Nam he had a mental
breakdown, dlagnosed by a corpman but he was never hOSpltallZQd
‘Claimant stated that he had worked for his parents in a
small restaurant, for a large .paper manufacturer running
some type of machlneL and as a warehouseman. Claimant .
reported he had attended Portland State where he had taken
some accountlng courses and also Portland Community College
where he had taken some law enforcement courses. Testiag
revealed that cla;maptrhad an I.Q. of 95. Dr. Loeb felt
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Y rpoor rlsk for rehabllltatlon services.

that claimant had "endorsed" a large number of items irdicat-

ing that claimant may have seriuus'problems not related to
his injury. He felt cluimant's return to substantial gainful
activity would be prediciated u'wn his ability to reticn to
his previous employment and that otherwise he represented a

5 Sy,
f 3

" 1In September'l9??, claimant was rferred to a Iield
Services Coordinator for job plocement assistance.

|
Dr. Mintz released claimant for modified work on October
25, 1977 and indicate: liat he concurrad with the report ol
Dr. Pasquesi. In Ycbruary 1978, Di. Mintz reported +hat he .

~ had released claimant t. aodificd work "three days por

month". In June 1978, Dr. Mintz rcohocted claimant continued
to complain of pain and di.corfort in his low back which was
made worse by prolcaygewe sitting of wmo. than two hours.

Claimant indicated he could orly drive for one hour, stand
for approximately 30 t«: 40 minutes and wvas. able to walk one
to two minnutes without pain. <laimant reported that yushing
a lawn mower or liftiin: inything greate: than 50 pounds
occasicnally or ropeatedly liftirg anything more than 20 to
30 pounds, twisting or wuriing, aggravated his back.'

In June 1978 Dr. Russcll Keizer diagnosed chronic
lumbosacral spine strain. He opined that based on the mild .

- to moderate pain he felt that claimant was medically station-

ary with chronic pain eyual to 5% loss and total permanent
impairment of the whole body.

A Determination Order, dated September 26, 1978, éWarded ’
claimant temporary tot:l disability compensation from March
22, 1977 through August 31, 1978, less time worked.

Claimant was referred in. August 1978 to the Crawford
Rehabilitation Services for emsloyment re-entry assistance.
Claimant indicated he wished to return to work for this
employer and work as a truck driver. The employer auvised
the counselor that no mocified work situation existed because
of the union contract. The counselor was unable to say
whether claimant was uncocperative however, he noted that
claimant offered no information unless asked directly and
appeared to be bored and disgusted with the whole matter.
The counselor thought it would be ver, difficult, indeed, to
motivate claimant for employmen: due to his statement of
constant, but unidentifiable pain, and his extreme lack of.
motivation. Claimant's re-entry assistance program was
terminated in February :979.

In June 1979, Dr. lawrence Duckler reported that claimant

had been first seen in October 1978 complaining of scvere
pain in his neck which radiated down his left arm. Hc
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adv.ised the doctor thx. Fo had ijurs-d his neck in Macch
1977 Claimant repo ‘ted chat tnyee days beforce he cans to
--Duckler he felt hf w4 overextendnd himself at woik anci
oeveloped progre551ve paln in. the neck :hat radiated into

the left shoulder~ v .xamination revealed no loss of
muscular neurologlca; functlon of tne nock and arm. Dr. ,
Duckler felt claimant s*roald cturn to work as of Junc 3, ' 7

1979 since he felt ki was medically sl.cionary and felt that
claimant did not havp any pernanent partial disability
related to his injury. ' '

At the hearing,| c¢l:iamant testificd that he feturned to
full-time work as a warohou cman on August 1, 1979.  Ii:
" stated he worked a full siilft arnd often one to two hours
overtime per day. He complains thal his back continucs to
bother him and he take: l.o. bacths and exercises in crder to
work. He said he wears a back brace wh.ole working ani
occasionally takes Vallhﬂ in order to sleep

in thc request for-hearing, claimant and his attooney
set forth the.issues to he determined 2t the hearing as the
nature and cxtent of claimant's permanent partial disability,
whether claimant's iniui® lhiad become stationary, and whether
claimant's claim should be opened for ifurther time locs '
compensation and medical *treatment. At thHe time of the
hearing, ‘claimant withdrew the latter two issues, leaviig
extent of- permanent--partial dlSdblllty the only issue for
the Referee to dec1de. ~

oOn October 31, 1979, the Referce issued an Opinion and =
Order in which he found‘that claimant sustained a slight
loss. 0of wage earning capacity and, -therefore, granted him an !

award of compensation egual to 16° for 5% unscheduled disabil-

ity for his low back injury and awarded claimant's attorney-
a fee equal to 25% additional compenqatlon granted by - Lhe
order... . '

On November 9, 1979, clairmant, by and through a different
attorney, requested that the Referee set aside the Opinion )
and Order entered in this matter and allow the preseniation
of further testimony on _"he issue of claimant's  entitlement
to further temporary total disability between October 28,

1978 and June 3, 1979. This was opposed by the emplover.
Claimant, on November 28, 1979, reguccted Board review of

the Referee's order alledinyg that he was entitled to additional
temporary total disability compensatior and permanent partial
disability compensation.
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BOARD ON DE NOVG REVIFW

The. Board, after &~ novo review, rcoversces. the Foferve's:

order. The Board finds that in thiy cane, the preponderance .
of the medical evidence ‘ndicates that claimant has not’

nsus1a1ngd any perman:it. Jartlal dludu sity. Clalmant returned
‘to work- in August. 1979 t5 his job as a warehouseman.- He. hacg

continued to work at tnis. job full ‘tin: including working ,jf'Tﬁ“?'5'
overtime as required. Dr. Duckler opined that clatmaat- dia v

not have any permanent partial disabilitv relaced to this .-
injury. Therefore, :the Board finds taat the prepondhrznce:l“
of the evidence indicatrs claimant has not sustained any -

loss of wage earninyg capacity due to this injury and i :zverses '

-the Referee's award and affirms fhc Detelmznatlon Order,
dated September 26, 1973. _";.

As to claimant $ request that this matter bo rcnandcﬂ
to the Referee for preqontatlon'uf additional ev1denke
supporting his content.ons, the Board Jdenies this requust;
The Board finds that the Refer“e denial of claiman'.
motion to reconvene the hearing was proper and therexore '
affirms it. The acts of claimant's counsel are the auws of .
the claimant. Thereforc, the failure of counsel in ‘andllng
the matter becomes the failure of the claimant. In th: : .
case, claimant's attorney withdrew two issues from cunsmde“d—
tion by the Referee. . Claimant concur:.J with these withdrawals
Under ORS 656.295(5), if the 2oard determines that o case .
had been improperly, incompletely, “or -otherwise insufficiently"
developed or heard by the Referee, it may. remand the case to
the Referee. for further cvidence taking, correction or other
necessary action. In this case, the Board-could not sc find
and, therefore, refuses to remand this matter to the' Referee.

ORDER
'The Referee's order, dated October 31, 1979, 1is 1reversed.

The Determination Order, dated September 26, 1978, is
reinstated and affirmed.

The Board denies claimant's motion to remand this case
to the Referee.
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9 from December 21, 1J78 to March 31, 1973.

WCB CASE NO., 79-4317 May 5, 1980

ROY D. STURDIVAN, CLAIMANT

Flaxel, Todd & Nylander, Claimant's Attys
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

The State Accident Insurance Fund (hereinafter relerred
to as the Fund) seeks Poard review of the Referee's order
which set aside its denisl and remanded the claim to it for
acceptance and payment of compensation and other beneiics
unt1il closed. It contends claimant's "recurrent disc" did

not arise out of his work activity.

FACTS

Claimant, a 57-year-old bulldozer cperator, allegyes | -
that on October 23, 1978, while employed by 'Coos Councy
Highway Department and operating a "D-7 cat" in a rock
quarry, he hit a rock, jarring him and causing back pain.

In December 1978, Dr. Marioc Campagna reportéd claimant .
had a ‘L4 disc on the left removed on March 20, 1978 and had |
done.: fairly well until this incident. Claimant was cnmplain-
ing. of fairly constant left low back, left hip and left leg ;
pain. A myelogram revealed a large ruptured disc at L4.

Dr. D.-T.-Welnman also saw'clalmant'ln December 1978
and diagnosad a recurrent herniated disc at L4-5 on the
left.: .Claimant .said he had the same pain in his left leg.
that he had prior to his first laminectomy.

On January 5, 1979, Dr. Campagna performed a'microlumﬁar‘

discectomy and removed the extruded L4 disc on the left.
Dr. Weinman, in Tebruary 1979, opined that it was likely
that more disc material ecxtruded out of the same space as

had been previously .injured an:, in that respect, was an’
aggravation of the prior injurs. lowever, he felt this
incident might have caused more disc material to extrude
from the weakened arca caused by claim»nt’s previous disc
protrusion and surgery for it. In March 1979, Dr. Campagna
reported claimant's LUIant problems were the result of a
new injury. : ,

On April 1, 1979, claimant was released for regular
work by Dr. Campagna. :

The Fund denied this claim on aApril 3; 1979 on the

basis the recurrent disc was not rolavod to his work with
this employer. The Fund had paid temporary total dlsanlllty
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ITn Julv 1979, . Cenpacna Indiestod clalmant's owork
acilvities on Octobher 23, 1970 ware tno cause of the naberial
worsening of his pre-c::; . cing back condition abt tho L4 lavel
and the second iLamincclomy. :

- \ S _ e
At khe hearing, claimant tdstiflos ocoveradl Tiom
his previous back operakian TR R
problems. Clalmant said he had to work up miil
December 1978. Since his sccurnd operation, he has vovarnog

to, work. '

B PR Gy AR T

., The Referce found rhat the preponderance of the ovidenco
indicated claimant suffered a new injury and sct aside the
"Fund's denial and remanded the claim to it for accoeptancae
and payment of compensation. The Rodciee found no basis Lo
assess penalties in this case.

BOARD ON DEVNOVO REVIEW

The Board, after de novo veviaew, affirms the BReforec's
findings of a new injur;. The Referee in his order vound
claimant's first laminectomy was in March 1974 when it in
fact was in March 1978. The Doard Ifinds that this error is
not material and in its de novo revioew considered the Tund's
contentions regarding this error. The Board finds the opinion
of Dr. Campagna to be persuasive in thigs case. There iz no
medical or any evidence to support the Fund's contenition
that the first surgery Ly Dr.’ Campagna was incompetciitly
done. Therefore, the Beoard finds claimant sustained & new
injury on October 23, 157& as he alleges and that tho Referce
correctly decided that issue. ' '

.

ORDIR

The Réferee's ordair, dated Novcoumser 2, 1979, is affirmed.

Claimant's attorrcy is hcrcby q.‘m"d a reasonan o
attorney's fee for th for‘1rL€ in connection with this
Board review in the amount '$250, payable by the lund.
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‘- CLAIM NO. DC 405769 -May 5, - 1980

,,,,,

RICHARD A. WARE, CLAIMANT . oL BRI
Ken Colley, Clalmant s Atty.: o~ -t R I

Lang, Klein, Wolf, Smith Griffith. A SR

& Hallmark, Employer s Attys.
Order On Motion

On”April 14 1980 “the Board entered 1ts Own Motlon
Order in the above entltled case remandlng clalmant S.

‘1972° low back claim to. the State Accident Insurance, rund ;1i

(Fund). for acceptance and payment of compensatlon until

closed under ORS,656.278. -On April 22, the Fund requcsted
-that the Board. recon81der 1ts order or, in the- alternatlve,
”refer tne matter to the Hearlngs D1v151on to be. set for.

a hearlng.

i

'The Board, after reconsrderlnq the ev1dence before 1t,:g

concludes that its Own Motion Order was correct and should
not be changed. The Fund's request for a hearing will be ..
referred to the Board's Hearings Division to be set for a
hearing.in due. course.  The. Fund's motion for reconsidera-
tion 'should be denled IR h A

IT I.S_‘SO’-.ORD.ERED,', S R

Lo DI . * : .t . H . T+
L P L R B . - §

CLAIM NO. (384753 ... May. 8, 1980 --

"JANICE:K. DETWEILER, CLAIMANT ool . _ : .o

SAIF, Legal Services,:Defense Atty.. R
Amended Own Motlon Order ! C oo T

The- Board isstcd an Own Motion Orier; dated Decerber
12, 1979, denying réopening of this claim under.its own
motion jurisdiction.. - Subsequent to this order, claimant- ..
forwarded a. report from. Dr. Joh.:. Thompson, dated January 25
1980, in which the throu days claimant, lost Trom work.in:--

July (the lBth 19¢h and 20th) were celated tc her 1nguet11}lw

1njury.“

t

The Board finds clalmaut 1s; entltled to temporarv-totalue

disability compensatlon for those three, days and would arznd.
its Own Motion. Order. P - . o

ORDEFR
The Own Motion Order, dated Deccmwer 12, 197%, is

amended. Claimant is granted temporary total disability
compensation from July 18, 1979 through July 20, 1379.
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WCB CASE NO. '78-9962 ~ May 8, 1980

ROBERT DUDDING, CLAIMANT ' ) . T e
Dennis W. Skarstad, Claimant's Atty. "

SAIF, Legal Services, Defense Atty

Request for Review by Clalmant

Clalmant seeks Board ‘review of - ‘the Referec s 01aer'j“
which affirmed a Determination Order, dated April 20, 1978, ..
which granted claimant temporary total disability compunsatlon
and compensatlon equal to 16° for 5% unscheduled disability
for his back ihjury. The Referece also approved the Stite
Accident Insurance Fund's (hereinafter referred to as che’
Fund) ‘dcnial of his aggravation claim. Claimant contcernds he.
is entitled to a reater award of pérnanent part1a1 disability;
is entitled to have certain medical cxpenses- paid by .the
Fund; and is entitled to penaltles and attornLy fees for its
failure to pay them.

FACTS

Claimant, a 22-year-old pipelayer with Modern Plumbing,
injured his back on:August 26, 1977 when a ditch caved in,
partially covering him with clay dirt. The injury waas
diagnosed as multiple contusions and a fracture T7-T8 w;th
minimal dlsplacement. s

In October 1977, Dr. Edward Grossenbacher reported -
claimant felt he was unable to return to his previous line
of work. Dr. Grossenbacher felt clalmant should be considered
for vocatlonal rehabilitation.

L

Dr. Ted Vigeland, on December 13, 1977, reported claimant's
condition was medically stationary. He rated claimant's
total loss of function of the thoracic spine as related 'to - -
this injury as mild. Dr. Vigeland doubted claimant could
return to his previous enmployment, even with limitations

against heavy lifting. Claimart exlressed interest at :
- working as a graderman or forkli!t driver. Dr. Grossenbacher
concurred with this report. o :

On January a, 1975, Dr. Grossenbﬂrhnr reported there
was full function of the wvertebral column. He found that
the contusions and coupression fractures had healed. [r.
Grossenbacher rated claimant's "digability" as five to ‘eight .
percent and found claimant's condition was medically -station-
ary.

L
¥
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In March 1978, claimant went to Lic Dlsablllty Prcventlon
Center. Dr. Daniel Halfecrty, ncdical examiner at this .
Center, diagnosed by history.a mild conpression fracture TI-
TE with some re51dual soreness on heavy-activity Jnvolv1ng ;
use of . the Shoulde\ ruscses.  He felt olaimant had a ehobla ’

.of returning to a jOb 1nvolv1nq decp dltches. A job’ change'
'was recommended. : - : S e '

Tk

. A Determlnatlon Order, dated April ?O, 1978 granted

clalmant temporary tovtal disability. compensation equal to”
16°® for 5% unscheduled dlsablllty for his back 1n3ur]

In May 1978 clalmant was referred for employment re-s
‘entry assistance and to-Comprehensive Redabilitation'Serviceé
Inc. Claimant .indicated he graduated from high school: and -
worked as a graderman, forklift operator, farm work and as a'
plpe 1ayer.' In August 1978, it was reported claimant had -
gone’ to Montana to seek employment and that 1t was unllkely
he would return to thls area in the near future.

In August 1978 Dr George Schemm of Montana’ reported
clalmant contlnued to have neck and upper back ache. Clalmant
was hospltallzed and underwent a series of tests, including
a myelogram which was normal. - Dr.- Schemm diagnosed thronle

recurrent upper dorsal spine strain: On October 6;--1978, e

Dr. Schemm adv1sed . the Fund clalmant was. under hls care and
was unable to work : :

“In October 1978 Dr. Edward Shubat,-a Montana psycholo=: °
gist, felt claimant "presented” a conversion reaction and
had a great deal of anxiety, tension and depression.. Dr.

Shubat felt-¢laimant’'s injury provided occasion for him tor 7D
'focus hlS emotlonal problems upon his. physxcal symptomatology.

. AlSO,‘ln October‘1978 Dr. J. ¥. Lloemendaal, a ooctornzé
from Great Falls, Montana, repurted he was proceedlnq with
work—up studies on claimant. R

On. October *8, 1974, claimant's mothar called the Fund
and requested’ this claim be reopened. . She said claimant -
needed retralnlng or jui placement. :

The‘fund on Novewhf -3, 1978, denied_olaimant‘s'claimi'“f

for’ aggravatlon. . e : . <1'“"|j*

y

Claimant testlfleu he souqht medltal treatment ‘in
Montana at uis; father s SquCbtlon.

The Referee,'after rev10wrng the evidence - in this case,
affirmed the Determinaticn Order, dated April 20, 1978, and.

‘the Fund's denial of November 3, 1978,
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BOARD ON DE.NOVO REVIEW - : L _- B

The Board, after de novo review, nculfies the Refer_u's
order. The DBoard concurs with the Referece's affirmance of

the denial of claimant's. aggravation claii., however, the o .
: Board flnds the EVldenCt indiootes that cldlmant has susdaired .- v
ca- Jarger loss of wags ouoalng. capac1tv than that which he - o

has been compensated for‘ Therefore, the Board grant. claimant
an award of compensaticn equal to 48° for 15%% unscheduled
disability for his neck‘and back injuiies.

The Board does not find claimant is entitled to have
his medical bills for treatment he received in Montana
paid for by the Fund. In Rivers v. :SAIF, decided by the
Court of Appeals on April 28, .1980, the claimant moved out
of Oregon and received nmedical services from a non-0Oregon,
physician. The insurer denied payment of ‘those out-ci-state
medical services. . It contended ORS 656.245 allowed claimant
free choice of physician only from physicians within the
state of Oregon. The carrier contended that outside of the’
confines of the state of Oregon, the carrier controls medical
services. The Court agreed with the carrier. In this case,
claimant moved to Montana and sought treatment at the request
of his father. The Fund did not agree to provide. such
treatment and under the holding of the Rivers case is not
required to do so. Therefore, the Board finds claimant is
not entitled to have the medical bills incurred for his
treatment and testing performed in iiontana paid for by the

Fund.

The Board does rot find claimanli iias proven by a prepon-
derance of the evidence h~ .suf...s any psychological adisability
related. to this injury. Further, it [irnds that the Fund's
acts in this are not unreascnable so as. to require the

awardlng of penadties and attorney's fecs, , J

i

ORDER

The Referee's order, Jdated May 17, 1979 and as supple-
mented on July 6, 1979, is modified. :

Claimant is hercby granted an award of compensation
equal to 487 for 15% unscheduled disability for his neck and
upper back injury. “This is in lieu of all previous awards
of unscheduled disability for this injury.

Llaimant's attorney is hereby yranted as and for a
reasonable. attorney's fro: 25% of the ihcreased compensation
for permanent disabllity, payable ou: of said compensatlon
as paid, not to excged $3,000.
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CLAIM NO. (C366561 - ‘May 6§, 1980

MICHAEL C. JOHNSTONE, CLAIMANT ' ’ S
Schlegel, Milbank, Wheeler : Do -
& Hilgemann, Claimants Attys. R SR
SAIF, Legal Services, Defense Atty. ' : o
Own Moijon Order SRR

On January 23, 1980, claimant, by and Lhrouqh his

attorney, requested tanc Board exeraisd its own motlon Jur15=.

diction and reopen his-claim for ‘his April 1, 1972 knce _
injury. This claim wus initially clescd by a Deteranatlon,
Order;, datod May 17, ]9/8 anu lhils aeogravation rights navo
expired. " A Second D’LtLﬁLndthn order, dited August 1,

1978, ‘awarded claimant additional  tonporary total q1qab1;1ty
compensatlon and compcrsjtlon egual to 4RQ loss of his 1laft
leg.. - o ‘

In September 19%9, Dr. Jochn Ruor. reported”claim&nfgﬂ“

‘needed vocational retraining for sedentary or light work
requiring short periods of standing and walking. = le requested

the claim be reopened for retraining.
The State Accident Insurance lund (Fund) requestcd
claimant be examined by an independent medical ‘examiner.
Dr.; Robert Anderson performed this wwainination. On ﬂ\ il 3,
1980, he reported claimant's problem remained the same as it

was in. June 1978,  -Claimant still had a painful knee fOJlOW*ﬂQ‘

bilaterail menlscectomy and ar.hritis. Dr. Anderson- +Id1cated
claimant had more’ SUbJLLthE complaints, but.the objectlve“'

findings 'were the same. He felt claimant could be. helped .

with injections of H]dLUCOItlSOne and that claimant should_:

. be rehabilitated. It was -his opinion claimant' s condicion - |

would be stationary in- €0-90 days. He found no 1nd1eatlon:"
of the need for surgery.

On'Aprll 21, 1980, the Fund indicated it opposcd -an own
motlon order reopenlng the clu*m.f . _ w i

The“Board,*affey'feviewinq'tho saterial in this claim,®

denies ¢laimant's request for own motion relief. . Claimant =
is seeking vocational i1ehabilitation +hich the Board does =

not have the power or authority to order.- The_Bqard‘finds
claimant 'is entitled tv additional mrdical care and freatment .
as prescribed by Dr. ‘Anderson under OKS 656.245. Tho evidence

‘does not indicate claivant is entitled to any Lemporary

total disability™ compcnsatlon The.encre, the Board' dénieés
claimant's request for awn mbiion relief. : ' '

IT IS SO ORDERED.
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CLAIM NO. C 445181  May 8, 1980

DONALD KOSANKE, CLAIMANT ,
Emmons, Kyle, Kropp & Kryger, .
Claimant's Attys. . P 2 e
SAIF, Legal Services, Defense Atty. : ..o . . e
Own Mction Order , . IR ) S

On April le, 19%£), claimant, by nnﬂﬂthrough,his‘attornuj,_
requested the Board execrcise 1i3 own motion jurisdiction and

reopen his claim for ur injury he surtained on May 19, 1973
to his low back. aAttached to this icguest is a petition and
‘various medical reports. I'his claim was ‘initially closed by

‘a Determination Order, dated June 3; 1574, which gldnf'l
claimant compensation ednial Lto £5H% UDbCheduled low bacx
dlsablllty This was appcealed and resvited in claimar®
receivinc an award of compensation ‘egqual to 50% UnSLJLdUlEd
disability for his bucx rnjury. QClaipent's aggravation
rights have expired. '

Subsequently, claimant filed an aqgygravation claim which
was denied by the carricr in this case. The denial was.
affirmed by a Referee and likewise al..rmed by the Board and
is now on appeal to the Court of Appeals. '

Claimant contends that his condition has deteriorated .
to the point where he is in need of additional surgery. In
January 1980, Dr. Mohammed Hod:x reported it was his cpinion
claimant needed additional surgical treatment. He reported
that even if the surgery was Successiul it would not ullow
him to return to his vecular jOb of pulllng on the greenchain.
In July 1979, Dr. Poulson had reporicd that he felt ~laimant
had enouch disability to justify additional surgery in an .
attempt to improve his condition so that he could once again
be made a productive worker.

In October 1979, o, Orthopnedic Consultants reported
that claimant's condition was scaltionary and in their opinion
he was not a candidate for surgery. They felt that pact of
claimant's problem aut that time was due.co his injury ¢f May
1973 and in part was duec to Lhce gradual development of :
degenerative arthritis and disc discase in his spine.

‘ In March 1980, Dr. Clien Tsai roportced that claimant
continued to complain of low hrck pain and right sciatica.
Dr. Tsai felt this was :clated to a chrorie right 1.5 radicular

compression and that the results of surgery would- be pcorr
He did not recommend surgery at that time.
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The baodadvd, in April 193¢, advised the Sirate

Insurance Find (Fund: ol claimant's Lo ioest and dsia k>
it respond. thereto. On Apvil 25, 1980, the Funa rnul'wédi
that it opposed an ownh .wtion order rocpaeniag this clata dor

surgery. This was basad on r:2porces that indicated LZL; notA
all the doctors were in ayrecment as bo the need for this
surgery and at least part of clraimanu's current probli:s
were not a direct result of the injury for which the claim
had been estabilshed. :

The Board, after reviewing all Lhe naterial in this
file, finds insufficient evidence to warrant reopening of
claimant's claim undecr its own moticn jrvisdiction at this
‘time. Therefore, the Board NOLlu deny claimant's regueest
for own motion relief.

IT Is: SO, ORDERED.

WCB CASE NO. 79-1776 May 8, 1980

ALLAN I.. LARSON, CLAIMANT

Galton, ,Popick & Scott, Claimant's Attys.
SAIF, Legal Services,  Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of i1hic Referee's order -
which affirmed the State Accident Insurance Fund's (herein-
after réferred to as the Fund) denial of his claim for a
psychological conaltlon.’ Claimant contends his claiwm is
compensable. S ' '

FACTS

In November 1978, ‘ciaimant filed a claim for a psychologyi-

cal condition allegedly resulting from work pressure -nd a
wage- dispute with his employer, Tviangie Milling Company.
Claimant had worked Zo0 this meloyer since 1976. ‘ihe Fund

rovided workers' compensation coverage for the emplover.
; -] i 7

On January 25, 1978, claimant w.as hospitalized. o
Frederick Turner reportnd claimant had been depressed for
several months and possibly much lorger. . There were mo
recent pre c1p1tat1nq factors,. but in March 1977 claimant's
vouny son had died oi wpparent "crib death". Claimant
admitted he had several episodis of rather severe dcpression
over the past ten years, some of which lasted several months
to a year.: Claimant recovered frow all of these episodes
spontaneously ‘without treatment. Claimant said his marriage
had deteriorated because when he became depressed he-would
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leave hcme and stay away I-4 cays ac-aftlme. Claimant said

that’ sometlmes his depression becars 2o 1ntenze he wouls

w1thdraw' and be unable to work. wm. I.c; clainant was hosplinal- O
ized Dr. Turner diaqnosed severoe descessive D) ness. Oltaimoant

was discharged [from the hospitoo on Fobruary G, Ls7n and

‘releasod for work on Fcebuuvary 13, 1980,

On February 21, 1972, il ant ook an ovordoso. of

medication. Dr. Twrior folt clacaani aog still very oooloss .
Claimant said he had gonn to work on Monday and eXpérianoan
marked tremulousna:s, yrtation and ansicty to the poini of

panic". The diatnosis was doprossive 1llness. While hospital -

-1zed claimant admiti«d i had been denrvecsoed For the past
twenty years. Claimant sald his b regulred him to oive
negative [feedback and :fliis was very difficult for him. |

Clainant's wife =sa’r7 the claimant's mother had died
when he was 12 years olid. The death i.. occurred somo e
around Chcristinas. She said clo:rant had recurrent dopression
every year during i Uhristmas holidors ana in reocent voars
had not seemcd Lo recover as qulckly as before. Two souns
had been struck by a oo wihille crossing i street. Claimant
and his wife had been told one child would be confinod to o
wheel chair and would w.:i. live beyond the aqge of twenuy
because of a brain tumor. After o.te.aded and costly ~adical
treatment, it was determin.d that this child had cerebral
palsy which would nut worsen. Claimeatbt's wife went on Lo
testify that a car had cvashed into their yard and damaged
one of their vehicles ond some fuxnltn:c, this evidently wais
an upsettlng experience. '

.
H

In March 1978, Dr. ward Smitli .eported clalman¢ diad
been "overwhelmed" by a nuwmper of things after his first |
discharge from the hospital. Claimant felt the death oi his
young son was the cause of most of the trouble at that time.
Claimant reported tnis employer troated him extremely “well™,
however, due to his illnnus the cuployer had to romove him
from his position as assistant supecrintendent.

The record indicotes that during November 1978, claimant
was having further marital problens; that he had indicated
he wanted to quit his job and look for a new one; and that
he was again hospitalized.

On January 29, 197%, Dr. Deena R. Stolzberg reported-
claimant said he had left his job with this employer because
of job pressures and subsequent deprvession: Claimant said
he was a manager and could noi cope with this job. e felt
he got caught in the middle between his men and his supervisors. ¥
Claimant said he had been first paid on an hourly basis and
then was placed on a salavy. Claimant said he had been '
promised a raise which he never goi. lie felt he had becn
treated unfairly and had diilficuity with a new supervisor.
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br. Stolzberg's dia.mcs.s. was a vnergonaiity disorder with)
major features of chronic .iipr.owsslon, anxiety, some Gl.scusido-

compulsive features, .. tondency to.bo worried,  séif-
deprecicting, tense and overly mensitive. ' Dr. Stolzbmt(uaid
not feel claimantds personslicy disoriec vas in any way.

related to his job and opined claimant's psychlatrlc proflle
was in no way aggravated by his employment™.

On Pebruary 21, 1979, the Iund denied this claim.

I

" In April-1979, Dr. Ward Swith reported he felt claimant's

job duties and job environment did in ‘fact contribute to the
onsét of his disabling psvciological problems. Dr. Smith
- felt claimant's job diu wmaterially aqoarivate claimant's
chronic dlfflculty managlng his cemotions. "He concurred with
. br. Stolzberg that claimuant's personality structure was not
altered by his work, but. felt his job did contribute to the
onset of his mood dlSOrdOI.

Claimant testified that in July 1978 he had been working
a lot of overtime and nad no problem duing his work and was
earning a good salary. On Scptember 1, 1978, he was made
assistant supervisor and put on a menthly salary that was
less than his hourly wage. Claimant said in” Septemb.l and

October 1978 he expericr.ood numercus frustrations and problems

with his new job. Claimant said he had been promisrd a
raise in October 1978 which he did not receive. Claimant
quit work on October 27, 1978.

The Referee, after reviewing all the evidence, found
claimant's psychopathclogy did rnot arise out of and in the
course of his employment and affirmed the Fund's denial of
this claim.

BOARD ON DE NOVO REVIEW
The Board, after. de novo review, affirms the Refcree's
order. . The Board finds .Dr. Stolzberg's - opinion in this case
to be more persuasive.than Dr. Smith. The Board does not -
find that claimant's- pre-existing and underlying condition
was worsened by his ewpioyment with this employer. - This
mderlying condition was not wersened to the extent ii

produced disability o reguired medical services. (Claimant's
employment merely- provided a. forum for claimant to <display
his problem. In this cnso, the employer situation was-

coincidental to the emotional and other psychological nroblems.
Therefore, the Board alfirms the PReferee's order.

ORDER

The Referee's order, dated August 30, 1979, is affrimed.
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WCB:CASE NO. 78-2194 ° May 8, 1980

&MONIQUE SCARBOROUGH CLAIMANT .
Galton, Popick & Scott Claimant's Attys;
ILang, Klein, Wolf, Smith, Griffith. -
& Hallmark,. Employer s Attys. ' '« . _
Amended Order On Review . = “‘Q A e

On April 9, 1980 tio employer requected that the Board
reconsider its March 28, 1980 Order on Review. On April 16, t
1980, claimant's attorncy f[iled a response to- the employer's
motion, for which nhe requests a fec ve granted. The scard,
after consideration of thc claimant's response, concludes
‘that a fee is in ovder for the attorucy's efforts on hohalf
-0f claimant. Therefore, the pBoard's April 30, 1580 order
- should be amended. Cii page 2, under {nec "Order" portion, the
following paragraph should bé inserted: :

"Claimant's attorney is horehy granted a reason-
able attorney's fe: Jor his servieces in the'
amount of . $100, payable bv the carrier."

"
¥

' The remainder of the Board's order is affirmed.

"IT IS SO ORDERED. ..

CLAIM NO. 502104 - May 8, 1980

BOB B. SMITH, CLAIMANT
SAIF, Legal Services, Defense Atty.

Own Motion_Order

On February 3, 1969, claimant sustained a compensable
injury to his right thuww. . Dr. C. 8. Weale diagnosced this
injury as an amputation of the distal 1/2" of the rigat
thumb. This claim was initially closed v a.Determination
Order, dated June 25, 1969, which awarded claimant torporary
total disability compen:abtion and compensation equali to. 45%
loss of the right thumb by separatlun and use. Claimanl's
aggravatlon rights have o Dl Lu. L
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The employer, on April 16, 1980, aavised the Board that
claimant's request to have his claim reopcned for further
treatment and time loss. The euwpioyer had received a topj:“
of a report from Dr. Robert O. Morrison, dated March 31, =~
1980, in which he stated that clainant's nail plate dn the
right thurb had been growing out in a hooked fashion. This
resulted in claimant frequently catchning it-and causin«, i.
to bleed and causing a certain amount of pain and disability.
Claimant wanted to have a finger resccted. Dr. Morrison: -
felt the injury to the right thumb was not great, but the
nuisance of the nail bed, in his oplhlon,'should be surgically
treated. ' He stated this could be done by a excision of the
nail plate and bed and ar.other closure of the stump. He also
. 1indicated that claimant required Zrcatment for the correction
P of the .Depuytren's 'contractions of the middle  and fourth
Lo fingers and the palm of his hands. Dr. Morrison felt these

L " could be attributable to an injury claimant had sustained in
- 1266 although they also could be caused by heavy hand usage
which appeared to be promlnent in certain individuals Legard-
less of - their employment. It was his cpinion that the
contractures could be surgically repaired.  The emp]oyer
advised the Board it oppdsed. an own moticn order reopening
for further treatment and time loss.

i
[

foals

: y
JR S S S A

s a———— i —
H v
I
+

i - The Board, after rcviewinc the. erldence in this natter,:
. . finds it is suff1c1tnt to warrasit 'a reopening of claimant's
Q . claim for his February 3, 1969 right thumb injury and not
T for. the treatment of the Depuytren s condition. The Board
Lo orders’ the claim«for this iajury should be reopened whon ‘and
] if claimant -submitis to the surqery sujgested by Dr. Morrlson
LS to correct the. right thunhb probiem and the claim remai n open
- E ' until it is. closed pursuant to ORS GJU 278.
t

Lo . IT 15 so. ORDERED.
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~work or a bench-type work. —246~.

WCB CASE NO. © 79-3386" ' May 8, 1980

SAMUEL M. WETZEL, CLATMANT |
Olson,..Hittle, Gardner &. Evans,‘
Claimant's ‘attys.

‘Schwabe, Willlamson} Wyatt Mooré

& Roberts, Employer's Attys. . “:T;'ﬁi-
Request for Review by Employer,' .

o

The employer seeks- Board rev1ew ‘of the Referece's &cder
which set aside ltS denlal of Aprll 3,7]979 and remanded the
claim for payment’ of CherpraCth trcatments to it,. assessed
a penalty egual to. lO“'o? thé amrunt due’ for. these trcatments,

' ‘set aside the den1al of’ clalmant s aggravatlon claim and -

remanded the.claim to the cnployer and its carrier for

acceptance and’ paymént of all, beneflus, plus a 10% penalty

paid claimant ‘on all’ tlme loss if any, that should have

been pald commenc1ng on’ Octobcr 26 1978 ‘and cont1nu1n1 to

the date of the Refereé" s OTdCl, and awarded claimanti's

attorney a fee. The. empioyur contends that "the aggravatlon ;
claim was not timely filéd “and claimant did not prove by a >
preponderance of the’ ev.uence hlS aqqravatlon claim. The '
employer also contends that’ its denial of the chlropractlc - |
bills was reasonable.

FACTS

Claimant, a 46-year-old mechanic with Goodwin Brothers,
sustained a compensable:injury to his:low back on April 23, .
1973. He was driving a new truck that had a "tire bounce"
phenomenon which caused. hlm to: be bounced forward -and backward
in the cab. The injyry was -diagnosed. as a.lumbosacral
strain. Claimant was released by Dr. Edward Moore, D.C.,
for regular work as of July 9, 1973 and found .to be medically
stationary on July 12, 1973. ’ '

The claim was ini - iruily closed bv a Determination -
Order, dated October 26, 1973, wnich awarded claimant tempoiary
total disability compnn.ation.

On April 1,~1974, Pr. Moore reported that claimant
continued to have Lack pain and he ¢omnenced treatment and
chiropractic manipulation. (i September 18, 1974, Dr. Moor:
reported he referred ciaimant to Dr. .. and that claimant' S -
condltlon was medically statlonary with residual pain.

On Septémber 24, 1974, Dr. J. Nlcholas Fax_reportdd'
that claimant was fe:rTui of reinjurira his back if he
returned to doing heavy liftinc. On October 19, 1974, Dr.
Fax released claimant fov modified work. Dr. Fax, on Noverbor
8, 1974, reported that claimant's curuition was stationary
and that claimant had mrdairate permanent disability wiich’
would prevent him frowm doing heavy lifcing, bending oy
stooping. He felt claimant was capable of light mechanical

T
ki




In January 1975, <¢*aimant went to the Disability Preven-
tion Center. Claimant was examined by Dr..Norman Hicknman, a
psychologist, who repov'i d that ‘celaimant had an 8th grade

;. education and had obtained a GED walle in the serviac.

Claimant had worked as a truck mechanic for 28 years, this
being his only occupation. Claimant advised Dr. Hickman he
did not expect to return to his former job and felt he could
hold down 'a full-time 7job if it was within his ability.

Dr. Hickman reported that claimant was experiencing moderate
depressive reaction bheuuuse of his. present situation. He

"found no evidence of any severe neurosis or psychosis and

classified claimant as a 3. Dr. Hickman felt the moderate

psychopathology was moderately related to the alleged injury.

Dr. John Thurlow, medical examincr, upon claimant'sr
discharge from the Disability Prevention Center, opined that
claimant had a minimal to mild loss of the use of the back

"due- to -his industrial injury. He felt that a job change was

advisable and that claimant should avoid heavy manual labor.

The claim was agair closed by a Determination Order,
dated April 8, 1975, which granted claimant additional -
temporary total disablllt” compensation and compensation
equal to 32° for 10% unscheduled disability for his 1low back:

“injury. “Thls Determination Order was appealed and a Referee

granted claimant additional compensation equal to 80° for
25% unscheduled disability for his low back injury.

In April 1976, Dr. iax reonovrted that claimant was
having increasing problems witi his back. Claimant was
complaining of pain in his back and pain down into his right |
leg and some pain in the left leg. Dr. Fax reported this .
was a new problem which had nob been present before. Claimant.

' 'was . hospitalized and placed in tractioa. Dr. TFax's dldgnOSLa

was - a lumbosacral straln with degencrative dlSc diseasc.

In June 1976 Dr. Moore reportcd that it was his opinion
that claimant would hove permanent partial disability and
should receive chlropractlc manipulations to the Iumbar
spine to ald in healing . anrd to prevent any more disability.

A Third Determination Order, dated June 30, 1976, .
awarded claimant acdditional temporary lotal disability
compensation and additional crmpeonsation equal to 169 for 5%
unscheduled disability for his back injury.

The " Orthopaedic Consultants, in Auvaust 1976, diagnosed’
chronic. lumbosacral strain with sciacica and probablw aad a
herniated disc at L5-S% on the right. They did not feel
that claimant's condition was stationuby.
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Dr. Hickman, also in August 197¢. .oported. that claliant.
felt he had not recovercd from .1is physical problons the way
he thought he should .:.' Lad not receivad any vocational
assistance. Dr. Hickman felt that these conditions contributed

'siénificantly to a rﬂfh‘A.bEIIOUS deterioration in c]almant S

emotional condition since’ January 1375, lLe reported tl.at
claimant was verbalizinn nora symptoms than he did. in 1975

and felt that he w:us more disabled i.:v than in 1975, r.
Hickman opined that the cleliwnt was currently suifering

from moderately severc anxiety ten<i-n reaction with deprcs-
sion and pre-occupation with phy 'sical and emotional complaints.

A Stipulation; dated September 21, 1976, reopen.u the
claim effective August 4, 1976. ' '

In March 1977, Dr. !core reported that claimant's back
pain had increased and that he was frcating claimant thiee
times per week. On June 16, 1977, Dr. Fax reported that he
felt claimant's condition was stationary as of May 19, 1976.

On October 27, 1977, Dr. “hert Spady ruported that in
his opinion the clalm cotad be lesed with an approprlatc !
award of disability commensurace with the existing impairment
of function. He also r¢ . orted that claimant was using an
electrical stimudator for pain relicl.  Claimant statced: that
his pain was .increased b Londing, llftznq, periods of
sitting and jarring but that walking, standing, and 1lying
flat did not increase his pain. Claimant sald he was taking .
no medication.

A Fourth Deterninulen'Order, dede NQvembef'l7, 1977,
which awarded claimant additionral temporary total disabllity.

Dr. Arlan Quan, a psychiatrist, in January 1978, Qiafnoséd

mild to moderate depres. ve neurosis. e felt that cLalmaxt
appeared to have a depre551on whichh was related to hir
industrizl injury. Dr. Cusn fa2lt the psychiatric Londltlon

was' not severe enough to preclude clii.ant from performing -
gainful empioyment. He f~lt tae retraining or renaullltatlon
would be part of any osychothérapeutic program,

Alsc, in January 1.73, Dr. Fax reported claimant's
limitation appeared to be approximately 1/2 hour . of =itting
and that he could stand lor reasonably,10nger periods of _
time without much discomfort. - He stated he had not no.iced
any psychopathology or functional overlay in clalmant s
condition. He noted that claimant huad jgotten somewhat
depressed during a period of Line because of chronic paln
but he did not feel that claimant had any significant. psycho-
logical overlay. '
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In February 1978, Drs. PPleming and Hickman reportad
that clalaant’'s dilsappmintients for the last several .years
had brought about significant emotional deterioration since
Auvcgust 19%e. Tt was theii opinion that there had been
signifilicant increase 1w depression, «lienation and distrust
of others. 1t was their onvirion that claimant's increase in
psychopathology betwecen 1976 and 1978 was directly and
materially related.to..his feelings that.he had.not inproved
physically and to the 1uct that he had not been able to
return to gainful employment. They felt that claimant had
lost all hope that he wo.ld ever improve. It was their
opinion that the prognosis for reosbtoration and rehabilitation
of claimant was quite quarded. They concluded the psycho-

-patholoqgy was now permanent and must, therefore, be considered

in conjunction with physical limitations placed on him by
the medical doctors. .

Claimant appealed the Four.: Delorwination Order and,
after a hearing, a Refer+» griantod claimant an additional
awardé of compensation eqgual to 112° for 35% unscheduled low
back disability. This c¢ave claimant a total of 75% unscheduled
disability for hifs iacii Injury. Claicaa!s uppealed the Referege's
order, contending he was nerncnently and totally disabled.

_The Board, in Octobar 13,5, entered i*n Grder on Reviow,

which granted claimant an award - f conrmensation equal to
192° for 60% unschedul:si low buack disam»ility in lieu of any
previous awards ot wunscheduled disabiiicy. :

On October 3, 197%3, Lr. Tawx vouocted that he had rwececived
a telephone veport that he cascier wished to send clalmant
to the Northwest Pain Center. He Folt uinat this might
benefit clatwant. On Octeobory 1%, 1978, Dr. Fax reportec that
he felt there was weiy Little further 'o odd that might be
of benefit to claimant other than te refer him to one of the
two Portiand Pain Cerieirs.,  Dr. lax stronrly recommended ;
that arrangements be made to have claimant enrolled in one’
of the Pain Centers. ' )

. In February 1979, D Pas ceported that the chirvopractic
treatments were not authorized nor mocawmunended by him aad
that he was unaware that claimanc had been getting chairopractic
treatments. ' :

In May 1979, Dr. eon Poulson felt that claimant should
undergo a discograii. This was dons ana the discogran demon-
strated degeneration in the disc at L3-4, L4-5 and L5-51.

In May or early June 1979, Dr. Poulsun reported that clcimant
was probably looking for permanent total -disability. lie did

not feel that  c¢laimant was permanently and totally disainleld.

Claimant said he worked abhoul -Lwo hours a day around his

-dairy and that he kept the machinerv going and did some

welding. Dr. Poulson assumed that cldimant was doing wore

than two hours of wori a day in that tvpe of work. In july
1979, Dr. Poulson repOrtéd that claimant's condition wouid

not be helped by surger and that he should go to the Pain

Center. —249-



"Also, in July 19/9, Dr. Moore faported that his treatments
were necessary, his charmes we.c reasonable, and that all
his charges were for .orsices actually rendered. -He indicated -
he flrst treated clalmant on ?zx1il 28, 1973 and had continued
to treat hlm up to th“;‘ gb;rt't;mc SR ' )

On Aprll 5“ 1979 EQFH?erldcwiodlthd rayment of

bill from Dr. Moore. 11 A-ril 1979, <leaimant, by and through
his attorney, rcqucsned a hanr..wj il the denial of the -
chiropractic bill. ‘'his :vqucst was amended to include the
de facto - denial of clalmant s aggravation claim of. October
1978, claimant's~entitl r:n* (o disability benefits: aad

penalties and attorncj‘s fees.

In May 1979;‘tﬂﬂﬂcﬂplOYET, by e Lhrdﬁqh its carrier,

denied that clainant was entitled to the 63 chiropractic
treatments from Decct by 4, 1978 thwoush March. 23, 1979

since they were not recommendo% by bLr. Pax. Further, the

employer indicated it wvis wllling and able to provide any.

necessary medical (reatment submittcou'to it on behalf of the )
claimant as it may be r:taced to and required by his injurics

as.a result of this injury. Further, tie cmployer indicaced

it had no!t received any <~laim of aggravation-within the

five-year statutory riod and the [irsi Determination Order

of October 26, 1973. :

Claimant testified he eyporionced increasing sciatic
pain in October 1978 an.t (hat without the -chiropractic
treatments. three times a week, tko'pain'qot so severe hc
could not stand it., Cla‘in:at stated on Sceotember 22, 1978,
he called the carrlgr and requested this clalm be reopu n;d

The Referee-ordored that the\car:icr pay for the chiro~
practic treatments and set =aside its denial of payment for
these and awarded a 10% penalty to claimant for unreasonahlc
refusal to pay the chiropract lc trcatments. Further, the
Referee set aside the carrier’'s de facto denial of claimant's
aggravation claim and remanded it Lo the employer for accep-
tance and payment of compensation and awarded a 10% penalty
on any and all temporary total disablliicy .compensation due
claimant. The Referee further awarded claimant's attorney a
fee. . o

BOARD ON DE NOVO REVITYW

The Board, after do novo review, modifies the Referee's
order. The Board concurs with the Referee's reversal of the
carrier's denial in ordevinyg payment of the chiropractic
bill and the assessment of a penalty. The Board would point
- out the proccedures were set forth under the Workers' Compensa-
tion Department rules by which a carricr-employer can ccntest
the rendering of certain medic..l services. In this case, ‘ip
the defendant failed to tollow these rules. '
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The Board would ¥ruoorse ... Referée on his settin.;
aside of the de facioc’'denial o. the cacrier-cmployer of
claimant’s aggravation claim. The Board is unable to find .
that claimant filed .« valid aggravatl ) claim as required
under Oregon law. ORS €56.27 (1) provides that after thc
last award or arrangeti:nt of compens=tiion, an injured worker
is entitled to additional compensabion, including medigal
services for worsened coaditions resnulting from the original
injury. Subsection -(3) of that mection provides that a
physician's report incicating a need for further medical |
services or additional compensation is a claim for aqgravation.
The evidence in this caso indicates that Dr. Fax's reports: -
in October 1978 do not indicate a worsciiing of claimant's

.condition. ile does recommzond that claimant atternd the Pain

Clinic because of hi: subjective comnlaints of pain. The

Board finds that such a repor: docs not constitute a claim

for aggravation. Theieore, the Bgard rceverses that portion
of the Referee's order that sets asidc the de facto danial of
claimant's aggravatlon craim and remandad it to it for
acceptance and payment of compensatiun until it was closed
plus a 10% penalty on all tcmporary total disability compensa=-
tion for the period of October 26, 1978 through the date of
the Referce's order, Septerber 26, 1979. In addition, the
Board also would reduce the attornev's fee granted by the

" Referee from the sum of $1,000 to tne sum of $500. . [nis

award of attorney's f:ocs is made for claimant's prevailing.
on the Fund's denial of payment for the chiropractic treatments

‘herein contested.. Since the Board found that no aggravation

claim was, in fact, filed, it neeéd rnout decide whether the
alleged agygravation claim was timely.

ORDER

The Referee's’ order, dated September 26, 1979, is

modified.

That portion of the Ncferee's order which set aside the
de facto denial by the carrier of claimant's aggravation
claim and remanded it to the employer and its carrier for -
acceptance and payment of all benefits until the claim was
closed plus a 10% penalty to be paid to claimant on all :
temporary total disability compensation, if any, that should
have been paid, commencing October 26, 1978 and continuing
to the date of the Opinion and Order is reversed. The
carrier's de facto denial of claimant's aggravation claim is
approved. '

That portlon oi the . Refercoe's oruacr whlch awarded .
claimant's counsel a frc of $.,uv00 is modified and claimant's
counsel is hereby awarded a fee of $500 for prevalllnq on '
overcoming the denial iscued by the carrier for payment of
the contested chiro ractic treatmenti.
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CLAIM NO. ‘C 416838 " May 9, 1980

LYLE AMMON, CLAIMANT ' S o T ~
SAIF, Legal Services, Defense Atty - _ o ,
|0wn Motlon Order, W b R o ' “1, T

;‘. Vo ] Coe - N
‘e " K o : oo . . oy
i

On DLCGmber ?0,"0/4 blalmant, W.l o Helping to - ifr o
large cant, deviloped an”abdominal hernias - The'claim war cinitiails’
closed by a Determination Order dated Ma:ch 16, 1973 which -
awarded claimant conpcnaatlon for temporarcy total dloab¢ LLy
ulalmant s aygravation riguis havu expired. :

_ On Tebruary 4, ]98 , Dr. &, W. Hecintyre reparstéd that
"claimant had a large epl jastric, hnarnia. i related. this o
claimant's original injury. CL&lxa;t underwent a he: nlorrhaphv
on February 4, 1980 whicil was perﬁorned o34 Dr.-“cIntyre

- The State-Acc;dcnt Insurance Funm on Aprll)ll,;lDﬂO advisag
£he Board that it would not opnost an Own jlotion Order. rcoupening

tuais claim for: the . recent surgery. and for -time loss tnat claimant .
was clalmlng : T : . : e i

The Board, after reviewinq'the material contained Ln Cills
claim file, finds that it- is sufficient to warrant. the . reopning
of claimant's claim and orders:-the claim roopened as. of the. date
claimant was hospitalized for Lhe surgery performed bw o275
AdcIntyre and until his claim is ¢losed purruant to the prov1s;on; ‘ib
of -ORS 656 273, . .

IT IS 8O ORDERLD

CLAIM NO:. (Cl21906 May .9, 1980
y ) . o
LOUIS WAYNE CROSS; CLAIMANT - '
Alan Scott, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order B .

On May 2, 1980, claimant, .by and.through his attorney,
requested the Board to-issue an interim order, ordering che ‘
.State Accident Insurance Fund (Fund) to pay interim temporary
total disability compensation benefits while it investigated -
claimant's request for own motion.relief, The Fund, in Apritl,
1980, in response to a. letterfrom the Board, advised .the Board .
that it did not have enough information to make a dec1s;on on -
claimant's request for own motlon relief. Sy

R
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There is no provision in the Board's Administrative Rules

,;ndl in the case law which would authorize the Board to order the

payment of interim compensation as requested by claimant. . There-
fore, the Board denies claimant's request that the Beoard order
the Fund to pay temporary total disability compensation benefits
whlle it 1nvest1gateb .claimant's request for own motion re¢1ef

IT 18 S0 ORDERED.

CLAIM NO. TC 260595 May 9, 1980

WILLIE R. FORSHEE, CLAIMANT
Evohl. .Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.

Oown Motion Determination

On August 10, 1970 claimant sustdined a compenszlic »njury
to his back. The claim was initially clecsed by a Determination
Order dated July 13, 1979 wilch awarded ciaimant temporar, totu.
disability compensation and an award equal to 43 decrececs For 15
unscheduled low back disawility. Claimant's aggravation righ.s
have expired. ' :

After the initial closure claimant underwent sirjury
which consisted of a fusion from L4 to the sacrum. The claim was
again closed by a Detcrmination Order dated October 22, 1674
which awarced claimant additional temporary total disability
compensation and an additional .award equal to 48 degrees ‘or
15% unscheduled disability for his low back injury. Subscquent
to this closure, two stipulations were entered into which resu ¢l

~in claimant receiving a total award of compensation ecaa. to 224
‘degrees for 70% unscheduled disability for his low back injury.

On December 29, . 1977, clalmant was examined by Dr. N. J,
Wilson., Dr. Wilson found that claimant had. a pseudoarthicsis-
of .the spinal fusion. He suggested that claimant undergo aOdlthhu¢
Jlagnostlc procedures and p0551bly additional surgery. :

) The_Bqard, under its own motlon jurlsdlctlon, in wil order
dated November 8, 1978, ordered the claim be reopened as of
December 29, 1977 and to remain 0pen until closured pursuant 1o

ORS 656,278,

'On January 24, 1979 claimant was hospitalized and under-

went a myelogram and on January 26, 1979 a lumbar laminectomy anc

re-fusion at the L4-5 levcl. Dr. Wllson, on March 25, 1930,
reported claimant continued to have low back pain and rignt

- sclatica intermittently with any increased activity. He opined

that claimant's condition was medically stationary and che claim
could be closed. Dr. Wilscn rated claimant's disability in the
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by this order, not to exce: d the sum of $750.

moderately severe range, and felt Lhat a1z s able-to perform
light to sedentary type .wi ac.ivi.; and siouLd refraln f:.om heavy e

.work and any heavy lifting.

On April 15 14580, the State Accidunt Insurance Fund (Fund)

. requested a dctprmlnatln ufnclaindnt's current-disabilicy. . The~

Evaluation.Division of the Workers'! Compentiation Department, on
April 25, 1980, recommenced that claimant e granted agdiz.onal
temporary total disability comgensation fron January 24, 1979
through March 25, 1980 and no add tional uward for permunu“t
partial disahility. | . o

The Board concurs with this recommendaticn.
ORSuR

Claimant is nexeby granted t;mwoxaiv total .digablity
compensation from January 24, 1979. throuqh March 25 1980.,;

Claimant's attorne:r is hereby gr3ntea, as a leasonable
attorney fee, the sum oI 25% of the 1ncrcan;q compensatlou granted

, 'CLAIM NO. C 256782 May 9, 1980

DAVID GORDON, CLAIMANT

J. David Kryger, Claimant's Atty.
SAIF, Legal Services, Defense Atty. g

. Own Motlon Order

On Janudry 2, 1980, ululmant by and through - attorn o
requested the Board to exuccise its own metion jurisdiction: and
reopen his claim for- his February 28, 1973 injury. Snis clalm
had initially been closecd by a bDetermination Ordszr, dated
January 17, 1973, which was appealed and resulted in clal mant
being awarded compensation egual to 80% unscheduled disability
for his injury. Claimant's aggravat:on “ljltS have exn.rad,

In December, LJ79, ‘Dr, John Cucauer reported that

.clalmant sald his back pain had increased. NoO surgery was i

recommended. Dr. Chestar ielt there wa: nhthing that could .be-

~done to "dramatically" help claimant.’ He felt, oased oo claicant':

age, training, backgrourd and physical conslition, he was not
suitable for regular work. In January, 1930, Dr. Chest.yr
reported any treatment prOVJdco would be supportive and pallla—
tive, :
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7 In March, 1980, the Orthopaedic Consultants reﬂorted_
that claimant had a healed compr.:scion fracture at D-10,- :
solid fu51on D9-D11, increased dorsal kvnhosis and functlonaL
overiay. They found, as unrclatcd conditions, a possiole

dorsal aneurysm, . arterioscierotic heart discase, chronic
~alcoholism and drug dependency. It was their opinion that no
curative treatment was recommonded and noted that claimant's
overall strength had deteriorated. They ¢pined claimant was

not physically able to perform in a gainful occupation

On Aprll 18, 1980, the State Accident Insurance Fund
- {Fund) indicated it OppO:Ld an Own Motion Order reopenindg this
claim. It did . not oppose an order granting addltlonal permanent

‘"-partlal disability.

The Board, after revicwing this claim, finds it would
be in the best interest <f the parties Lo have claimant's
request referred to the Hearings Division. The Referee shall
conduct a hearing to doternine if claimant's condition has
. worsened since his last award or arrangement of compensacion

due to his industrial injury and, 17 s, the-extent of claimant's
disabiiity. The Referce :lall causc a transcript of the proceed-
ings to be prepared and forwarded .to tne Loard along with the
other evidence presented and his recommendation,

IT IS SO  ORDERED.

CLAIM NO. B 96609 May 9, 1980

ELMER HICKEY, CLAIMANT

Douglas Green, Claimant's Attv.
SAIF, Legal Services, Defense Atty.
Own Motlon Order

On april 17, 1980, claimant, by and through his attorney,
requested the Board to convene a hearing under its own mction

" jurisdiction to reopen his claim. Claimant had injured his back
on December 4, 1964 and the claim for this injury was accepted.
The claim was initially closed by a Determination Order, dated
cune 15, 1965, which awarded claimant compensation equal to 40%
disability for "loss of function of an arm for unscheduled
disability". A stipulation increased this award to 55% loss of
an arm for unscheduled disability and 20% loss of function of
the right leg. Claimant's aggravation.rights have expired.

Claimant contends his condition continued to deteriorate.
A myelogram performed in September, 1979 revealed spondylosis
defects at the L2-3, L3-4 and L4-5 levels. Dr, Ray Miller
indicated claimant had been working as a carpenter,
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In October, 1979, Dr. John Raaf indicated claimant had "
had back pain all of his life and had had two back surgeries. ‘ib
Claimant indicated he hadé back pain and right leg pain. - v

The Orthopaedic Consultants in January, 1)80 opined.

that claimant's condition was statlonary and there was na need to
reopen this claim. They noted that while: claimant -had progre551vc

:generative osteoarthritis condition, his Jresent back problens
were dofinitely related to both of his industrial injurics and
subsequent treatment. Claimant had injurcd his back in 1963 ana
1964, The Fund provided workers' compensation coverage on the’
last injury. It was the Orthopaedic Consultant’s opinion that’
claimant could not return to carpentry work and rated the uotal
loss of function due to these twc injuries in the range of
moderately severe. They did not feel claimant had any increased

disability in the right leg.

On February 7, 1980. Lac und adviscd claimant and his. -
Attorney that it would cuiiinue to pay fo- any medical treatment
related to his 1964 injury. In April, 1980, it advised the. p
Board that it opposed the Board reopeniny fliis claim unders its S
own motion jurisdiction. ‘

Thc Board, after reviewing tho evidence in this claim,
finds it would be in the best interests of the partics if 'it
remanded this case to tne lcarings Division for a hearing. The
issues at the hearing are: (1) whether claimant's condition has 6
vJorsened since his lasi award or arraangenmcnt of compensation;

(2) is this worsening, if any, reciated to his 1964 injury, and

" (3) what is the extent cof claimant's curvint disability. Tpoa

the conclusion of the hearing, the Referee shall cause a tlans;rlpt
of the proceedings to be prepared and forwarded to the Board,

along with a recommendation on the above issues and ‘thc o:cher
evidence introduced at the hearing,

IT I5 SO ORDERED.

!
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WCB CASE NO. 79-924' 'May 9, 1980

BILL E. JONES, CLAIMANT ‘
Allen T. Murphy, Jr., Claimant's Atty. o .
SAIF, Legal Services, Defense Atty, o T 7
Order On Reconsideration

On May 1, 1v8J the Statc accident Insurance Fund (Fund)
reguested the Board to recoassder its order in Lhe above ent L0 2o
case, The Board found this case iud rnot becen fully deveioped and |
remanded it to the Referoc co duvelop additional evidence on
claimant's vocational potential, his trainability, emnloyability
-and his voc.ullonal aptitude., The Board orderced thils case reono

as of the date of the hearing. The Fund c.ntends that the Loaru's
ordering of =ne claim to be recopened as of the date oi the o
hearing is not clear and questions the B.o:ird's authority o3 wo .o,

It further contends that if th¢ BRoard wishes to do so, .1l should
be allowed to offset tie temporary total disability compensatic.
payments against any future award of permanent partial LLSdblllty
compensation,

The Order on Review states that this claim is to be
reopened as of the darc of the hearing, aAuagyust 1, 1979. "™There
has been only one hearing in this case. The Board found that
this case had not been fully developed coinccrning claimant's
vocational potential, etc,. The Board found that in order to reacn
a fair and just determination of the issues in this case, morc
evidence had to be developed on those issues. There is 1o evidence
that claimant is vocationally sLatlonary Therefore, the Board
ordered the Fund to reopen the claim in order to protect the
status quo of the parties, pendinyg a final dec151on The Board
does not feel, in this case, that the Fund is entitled to offset
the award of addltlonal temporary total disability compensation
against future awards. Sucn compensation cannot be classificd as
-an "over-payment". Therefore, the Board, with the above explana=
“tions, would deny the Fund's request for reconsideration. - .

ORDER

The Fund's motion for reconsideration_is denied.
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WCB CASE NO. 78-5867 May 9, 1980

JACQUELINE MADDEN, CLAIMANT

Peter Hansen, Claimant's Atty.

SAIF Legal Serv1ces, Defense Atty. - o
Own Motlon Order ‘ S S : o

t

an A/rll 29, 1L9d9. clalamant, . by and choouech oo dlboonoes,
requested the Board to —=ic.cise Jts Cwa ilioa i .
grant her vocaiional rehabilitacion beunofits., Thn_‘ .
this request was that clat.iaatbt had scroiby omnrs e S
Referee's ordcer on Jhis point, but maa ol timelv Liio ;
request for review. ’

The Uoard does ool (i Lhd gontonbioss o0 forsh Dn
claimant's petition warraacsd G raie s a0 dts own Sy
jurisdiction -L0o review Cliadmonni rgquvf“ SO VOCh 3o rehabi-
llLdtlon oeneflts Tha teoone, Bhn Boars croodes clalmana's Lo aeso,

IT I5 SO ORDERA:.

CLAIM NO. - 373-103 May 9, 1980 A e

"LARRY MCDONALD, CLAIMANT .
"SAIF, Legal' Services, Defense Atty.
Own Motion Determination :

N
On March 28, 1973 claimant susbained @ componsal’ Y
o nis left leg. This clzsim was originallyv: olosed by a et

.-npolii

tion Order dated October 29, 1973 which grantad neith:
total. disability nor permanent vartial dLsa ility LOW?CLudtmfﬁ.
Claimant's acgravation rignts have expiied. ERR

In December, 1975, Dr. Stavhen J. 3coacnner reporisd Lrac
claimant han a chronic draining oszcomyelitis of the left uvibia, ,
2r. Schachner recommended that the claim be reopened unit .l
claimant returncd to the stationery state. - The carricr
the claim on January 19, 1779 and pald temoorary total d&f
compensation from January 4, 1979, Claimanc ssturned
with this employer on January 22, 1979,

Dr. Schachner, I1n March, 19230, reporsted that clalimant had
chronic osteomyelitis currently in a period of remission.
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On April 7, 1980, the carrier requasted a determination
of claimant's current disability. The Evaluation Divisiorn of
the Workers' Compu¢nsatiow Department on Miy 2, 1980 recommended
that claimant be granted temporary total disability comgpcensation
from January 4, 1979 through January 19, 1979, as paid ard thac
he be granted no permanent partial disabiliuy. :

~ The Board concurs with this recommendation,
ORDER

Claimant is hereby granted compensation for temporary

.total disability from January 4, 1979 through January 19, 1979,

as paid.

4

CLAIM NO, 941 C 23 55 74 May 9, 1980

DARLENE NAEVE, CLAIMANT

Richard Kingsley, Claimant's Atty.
Lawrence Paulson, Defense Atty,
Own Motion Order

In February, 1972 claimant developed tendonitis in her
right arm while using lecis grinding equipiment, -Her claim was
accepted and initially clo.od on September 13, 1973 by a Deter=
mination Order. Claimani's aggravation righits have expired.

On March 24, 1980, claimant, by and through her attorney,
requested thc Board to exercise its own motion jurisdictlol’ and
reopen her claim. Later, various medical reports were sent to
the Board. '

In August, 1978, Dr. George Throoup reported that tio |
weeks previously claimant had developed increasing right and left
shoulder pain. Electrical studies of the right arm were rormal,
In July, 1979, Dr. Throop reported that claimant's r¢g1t shoulder
had never improved since er original problem,

In January, 197%, D.. lichael Baskin indicated claimant's
"rocent problem . . . was in the same area as her originul
complaint."

Dr. Richard Cronk, in January, 1980, reported that
claimant had a history of 7 1/2 years of difficulty with her
right shoulder. When he had last seen claimant in Octobur, 197y
she complained of consLant pain in her right arm,
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L On April 14, 1950, a che insuranoe o
o, claimant’s vequest and ass RRAFOAS Lo Lk, Ui
on April 22, 1930, advisnd bhan 10 orpozoed an Owini

Hobion Ordey reopening tiiio
inedequate WCdlde or ledgal

L bt thers s

o agl .

“The Wﬁpra, al ko),

ilnu% the vadvnuc im i
aq of the ola:
elief 1s ¢

R IT 15 50 CORDERED.

CLAIM NO. WC 262399 May 9, 1980

JANET F. O'BRIEN, CLAIMANT

Evohl’ Malagon, Claimant's Attv.
SATF, Legal Services, Defense Atty,. - _ Ce
Own Motion Order : ’ '

On August

injury to her back. Ll coolosed ivvon
Determination Grder daved Mave which awardod craimanc
VtempOLary tuLul ﬂlsa31;|-: GO o an award ea Lot

.32 degrees -for. 107% unsenedaled Loy for her low LTy

Clalmant.s“ngLavaLion.riwhtm L Dunsog
original closure, elaimaint ub)xui\d
~resulting ia additional as

ner low back injury. Alu

':L.L_,LLHI]L;{LJ(‘}“; .
caduled n¢>u“|lxr”
.rugba d on . b

e I 1
the olaim

occasions and stipulations woroe erLered Lha on two uxcanion'

3 -COomEaEndea, Lo

P obN

I
B

resulting in claimant recoiving o total .ond 0f compensition

equal to 122 deq¢.ees for 60% unsoheduiand disabdliby foo Le:

back injury and an award of 109 loss of hoo o aalt leg.

On December 26, 1974, cliaimant, Ly and througn iter a2
. qdested the Board o reopen her cladnm under its own mnl
]Ule&l ction. Attt achcd Lo her raguest was a report room
N. J. Wilson, dated Junc 24, 1979 in which he indicated ol at
claimant's limitations were 1in fnh2 modenately severs range
felt that claimant would nave to be coniioud GO light to
work, if she could return to “JUIO}mp‘t In Janualj, 1w
Wilson reported that claiwsnt said she was having 1nc; a1 ng
difficulty with her low back pain and a sensatlion- of ¢aviiag
in her left foot. Claimant sald she had ntin and numbnéms .

A

P

ieft leg which radiated into the “oot. Di. Wilson racasd=nda:

that this claim be reopenad for treatment and consldevatlon
decompression and re-fusion of the L4-L level.
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On. February 15, 1980 the Board advised the State Accident

'Insuxance Eund (Fund) of claimani's regquest and asked 1L o

advise the. Board of its position w1th reguard rhereto . The Pand,

' on Aprll 15, 1980 advised the Board tlrat it. opposed an.'vh motion
. order reopenlng the claln because the pr0)ondelance ox'ov1dene_,

RICTRUPICE

in'their opinion, was aqgar it furel o r. Lu e al lntorvontﬁoﬂ The
. "Fund. indicated’ that i1t would contir.e-to pdj all related medic.i.
"bills. - Attached to this lulicy was a rewpoc. from the Orthopaedic

tjeonsultants'f They opincd. that because claimant had rather
unusual symptoms relating to. her possible paecudoarthrosis and

because of her psych:logical makeus they sugyestéd caution in

'3recommend1ng a second operative ploceuuro S -

. .. . The- Board, after rev1ewrnu all oi the evidence, .1nds

- that:it -is- not-sufficient. to.reopoenvclaliirn.'s claim, -Tarr Board
concurs with the Fund that the claiwmant 1s entitled to cantinuing
medical care and treatm:1t as related to her original- ininzy as

~required undexr ORS..56.2405, Thore'oxe,-eho‘ﬁoard would ony .

cor e -

claimant's. request :for own wotion relict.

IT I5 S0 ORDERED.

_WCB CASE NO. UNKNOWN May 9, 1980

ANCEL 'H." PEDIGO, CLAIMANT S T e e

'SAIF Legal 5erv1ces, Defense Atty

Own Motlon Determlnatlon

- ' dn'Séptember ll 1)71 ‘claimant - %ustalred a eonpensablc
injury to his back. This c¢laim was antld'lj ‘closed on Junc 1o,
1972 by a Determination Order which granted claimani no award
of tempdrary total disablity or permanent yartlal dlSaDlTL1y‘
compensation. Claimant's aggravation rights have expircd..

On Scptember 23, 1971, .claimant sustained anothcy injury

 ;to hle back This clalm WS closeo by a Dotermination Ocrder.
dated Juneé 16, 1972 which awarded claimant compensation riual to

16 degrees for 5% unscheduled disability for his low back.
These two claims were treated as one by & stipulation entered.into
by the claimant and the employer. ' '
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T - Claimant contlnued to have dlfflculty w1thﬁhls o ch and
the . clalm was reopened ‘in April, 1975, C1a:mant had undergo e Lt e
+ i+ laminectomy ln 1974 and in May, 1975 underwent 'a’. repeaL ]umbar
.-:.t laminectomy. " Dr, Donald Schroeder, claimant's treatlng phy51c1-1,
* 1. {in-November, 1975 roported. that ‘claimant’ i.ad made’a ‘good recovery
~..'+ from his se~ond lamlnectomy. ‘He ant1c1patod further permanent
. .- .residual disability-and- erongly reconmenrod that« clalmanf
"} . resirict himself from working in ‘a job requlring heavy lrftlng,
' . _bending and stooping,. and that he continue' to. perform a’ light
P auty. type of occupation. " He felt claimant's claim- was. statlonary.
P Claimant returned to.work on July 28, 1975 a4

A Second Determlnatlon Order, dated December 31, 1975,

- awarded claimant additional temporary total dlsablllty ‘compen~
sation and an award equal to 32 degrees for 10% unscheduled
disability for his back 1njury in addltlon to the amounts he had
prevmously been granted : : . LT

On Aprll 16, 1979,'claimant again sufféred{antacuteistrain
'1njury to his low back. The employer voluntarily reopened 'the
claim as of that date. : b S

Temrm T ® T st . v . i

On April 30, 1979, Dr. Schioeder reported that claimant
had a full range of the lumbar spinc moti~n.  He indicated that
claimant was almost totally asymptomatic at that time.. Dr. ‘
Schroeder released claimant for work on May- 7, 1979 RO ‘ia

On ‘April 21, 1980, "{he employer roquested a determlnatlon
of claimant's current disahbhility. The. IExaiuation, Division, of
the Workers' Compensation Department ‘'on May 2, 1980 recommended
that claimant be qranted additional’ temporarcy.’ total dlsaoxllcy
compensation from .pril 16, 1379 through May 6 1979 and no
permanent partial dlsablllty compensation 1in addltlon to that
. ~which had prev1ously been 9ranted :

The Board Joncurs w1th thlc recommendafion.ﬂﬁg"

rORDER"

. Claimant is hereby granted additional temporary total
dlsablllty compensatlon from Apll+ 16, 1979’ througn qu 6, '1979.
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CLAIM NO. 375668 ' May 9, 1980

VIRGINIA M. SCHMIDT, CLAIMANT S oot SCRPE

D. Keith Swanson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. ,‘ co
Own Motion Order . N

On Marcin 13, 1280, «iaimant, by and through her attorney,
requested the Board to gxercise its own molion jurisdictim o d
reopen her claim for. her pav 17, 1972 back indury. This. claim ‘
was initially closed on January 4, 1973 by, a Determination Ordar.
Claimant's agqlavatlon rights: havr'bxplrud Attached 1o ciaimarc
request were several medical reports. . P :

t's

In May, 1979, Dr. .John Whitc reported that claimant was
complaining of left leg pain. He diagnosed a possible horniated
lumbar ‘disc at. the L4-5 level on thc left. Howevar, later in.
May, Dr. White, after reviewing X=vays, diajnosed lumbar s o .d -
10sis with Yeft sided nerve root cospression. On Juwse il, 1979,
Lr. White pelformed a OanLLe laminecton; st L4 and L5 with L
ecompression of the left sicde nerve roots and cauda ocyuina,. .

Dr. White, In July, 1979, rcported that Dr. Chailces. May
and he .believed that claimant's spondy1051s was the result of
"a back injury sustalned in 1972 or. 1973". o -

The Orthopaedlc Lonsultants in November, 1979 ,re)nrtud
“viaimant had:undergone a myelogram in 197) which revealeua . . i
degenerative changes at the L3-4 level. Tady felt from that L;mu o
vwnntil the second. myelogrdm, prior wo clalmant S surgery il June,
1979, there had been marked changes. - It was their opinion that. -
these changes from 1975 untll 197“ were degeneratlve changes
and were not related to the. Hlay- 17 1972 injury sustalned by
clalmant, a ‘

) . In December, 1979 and in April, 1983, the State Accident
Insurance. Fund-indicated it did not feel that claimant's  current,
condition nor her surgery and related trestnent in June, 1979 .
were related to her original industiial injury. Thercfore, ‘the
ffund opposed the Board's rcopening of this claim under its own
wotion jurisdiction. '

The Bdeard, after reviewing the »vidonce 1n this «laim,
finds it is not sufficient to warrant Lhe reopening of the c¢laim,
In this claim the Boavrd fi~ds the Orthopacdic Consultant's opinion
the more persuasive as to the relationship between claimant's
surgery and her need for madical care and other benefits in June,
1979, Therefore, thoe board denles claimant's request for own
motion reiiefl. : -

» ‘ , : ORDER
: B ) RE ) R .
Claimant's request fov owr motlion relief is denicu.
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WCB CASE NO. 79-10, 379 May 13, 1980

: .o e Lt

RICHARD T. BOATRIGHT, CLAIMANT
Harold W. Adams, Claimant's Atty.
'Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Order

On May 1, 1980, claimant requested the Board reconsider

its Order on Review in this case. The Board, . in rtxgrslng o
the Referce's order, found the employev had correctly ter-
minated temporary total disability when claimant was lplcaqed
-, for work by Dr. eachey. Claimani contends the Board ialle

to consider the.following: .

1. . Clalmant was not declared medlcally dethhdfj by
anyone, and . ,

‘2. Dr. Cheatham s testlmuny nade, 1t cleal ho us. o ¢F¢ -
word "pallative" in a manner Qultc dlfiorrntl” than ve come nly
used in Jdetermining the beginning or end ¢f “temporary otdl
disability, compensation.

‘The ‘Board, in its order, clearly states 1t founa or. P,achcy
to be more persuasive than Dr. Cheatham. It did read @ll of
the transcript including the testlmony of Dr. Chcatham, but
found Dr Peachey to be more persuaSJ.ve and¢ ¢ave his plnwona e
and statcments dreater. welght As tc claimant's oth r conten-
tioris it is clear from the Board's order it relied on v, o
Peachey s releasing of claimant for*work on a partlcu.xr date
in determining the employer had correctly terminatéd rcmpoery
total. disability ‘compensation. Therefore, whether o not’
claimant was medically stationary was not determinative in’
this case.

The Board does not flnd itg order has to be reconsideicd bascd
on claimant's contention.’ "Therefore, il denies claiment's re-
guest for reconsideration. : ' '

ORDER

Claimant's request for reconsideration is denied.

-
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WCB.CASE NO.  .78-1369. - May 13, 1980 .: -
WCB CASE NO...78-2603 L

' JAMES BUCHANAN, CLAIMANT .. .

Pozzi, Wilson, Atchison, Kahn o el
‘& O'Leary, Claimant's Atty.

Cavanaugh & Pearce, Employer's Attys... . _ . .

SAIF, Legal. Services, Defense Atty. R e

Order On Remand . T

On May 24, 1979, the Board issued its Order on Review® il
in the above case reversing the Referee's order, dated

September 1, 1978, which found claimant had proven an aggra-
vation claim and remanded it to Universal Underwriters,

approved - -the State.Accident -Insurance Fund's denial of a now
injury claim, assesscd-.a penalty on all temporary total '* - 7
dlsablllty due from January 27, 1978 to May 22, 1978 and an
attorney's fee of $200 and awarded claimant's attorney a feo
tc be paid by Universal Underwriters. In its order, the

Board found that claimant had not proven either an agyravation
or a new injury claim and reversed the Referec's order,
approved |, the.denial by Universal. Underwriters .and roeraod

the award of attornéy fee, but afflrmed the aw.rd of penalties
and attorney fee granted by the Referce. _ . Ry

5

Claimant appealed the Boaro 5 order and the Cour* of . f;'
Appeals, in an opinion and order entered January 14, 1978, .
concurring with the Referee's findings which ruled clalmant'”
had proven an aggravation of his April 22, 1977 injury.

The Board , in compliance with the judgment and mandate ..
of the Court of -Appeals 1ssued Aprll 23, 1980 hereby reverses
its Order on Review entered in this. case. and afflrms the
Referee’ s order. <.

IT IS. SO ORDERED.

[

WCB CASE NO. 78-5346 May 13, 1980

RUSH W. BUTCHER, CLAIMANT
Panner, Johnson, Marceau, Karnopp
& Kennedy, Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Order On Remand

On August 22, 1979, the Board issued an Order on lleview
affirming the Referee's order, dated March 7, 1976, wh.ch
granted claimant an award of compensation equal to 10+°? for
72% loss of his left leg. This order was timely appeo.ed by

.claimanth_
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The ‘Court of Appeals, on March 17; 1980, in an opinion
and order, held claimant was permanently- and‘totally dis=
abled and remanded this case to the Board for entry ©. an
order finding claimant to be permanently ‘and tutally le- .
abled. i : -7

The Board, in compliance’ w1th the judgmert and mandate
of the Court of Appeals, issued ‘April 20, 1980, herehy
modifies its order and hereby enters an ordel flndlng L

"claimant is permanently and totally dlsabled as of March 17,
1980. : - ‘

-ORDER \.;

) Claimant’ is hereby granted an award for permanenL total
dlsablllty compensatlon effectlve ‘March 17 1980.-

'WCB CASE NO. . 79-4144 May 137 1980 -

MICHAEL F. CLAY, CLAIMANT

John D. McLeod, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Revxew by the SAIF

The State Acc1dent Insurance Fund seeks Board RLVle
of the Referee's order which sot aside its denial dated
April 13,1979 ‘:and remanded this c¢laim to it for accit’ =
ance and payment of .compensation as provided by law Jzu
granted claimant's attorney a fee of $950.00.

The Board, after de novo review, affirms and adepts th-
Opinion and Order of the Referzc, a copy of wihich is attached
hereto and, by this reference, is made a part hereof.

ORDER

The ‘order ‘of the Referee, dated Novembev 19, 1979, is
afflrmed
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LAWRENCE S. NELSON, CLAIMANT

. . Own Motion Determination s

CLAIM NO. TODC 5594 May 13, 1980

SAIF, Legal Services. Defense Atty.

Claimant developed bursitis in the left hecl while
p icking heavy loads' of lumber during early Scptémber, 1972..
This claim was . accepted and initiarly closed on November 16, 1973
by a Determination Order which graated claimant tcmporary total ;
disability compensation and compensation equal to 6.75 deqrecs 5
for 5% loss of the left foot. A Second Determination 0Order i
dated October 18, 1974 granted claimant acditional temporary total
<isab lity compensation a:d additional compensation equal to
20°.25 -degrees for 15% loss of his left foot. Claimant's aggrava-

;- .tlon rights have expired. Claimant subsequcntly appcaled the
i .Second Determination Order which reosulted in him belng aw.rded

compensation egual to 35% loss of the left foot 1in litu of all
grlor awards. .

- Dr. J. K. Wakefield, a doctor from Alberta, Canada, -
reportgd that on April 10, 1979 he had operated on claimant's l2ft
heel.  He indicated this operatlon was heceéssary becausce claimant'sg
lnitial injury had worsened in the last vear or two. Dr, Hakeflicld
indicated that the exostotsis of the left heel had only bean’
partially removed and required complete removal in order to
alleviate claimant's problem. He felt that claimant would require
approximately two. months convalescence. The State Accidant
Insurance Fund {(Fund) reopened this claim in June, 1979 and paia
temporary total disability compensation commencing on Aprll 10,
1979 B P * I B

i . " BRI I
: 4

Claimant also received treatment from Dr. Phillip Hale:,
a Minnesota physician. On September 10, 1979, Dr. Haley reported
that claimant had a chronic left achilles tendiniltis. He felt
if claimant did return to work, it should be on a trial hasis
de. felt ‘claimant would not be able to spend long periods of time
standlng or walking on uneven ground or. carrying heavy loads. : He
released claimant for work as of September 11, ;979 on a limited

duty ‘basis. In Februury. 1980, D-. llaley renorted that claimant
could work as long as he wore a sturdy boot and avoided walkilng

on uneven surfaces, carrying, heavy loads or being on his {ect for
unusual periods of time. lle indicated that no specific further
treatment was indicated. Dr., Hzlcy. in March, 1973, reporced that
he felt that clalmant had a 0% permanent dlsaollLty due teo his
orlglnal 1njury
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' quested the Board reconsider its Order un Review,.datcd May

" 75% unqcnﬁduled disability 'in lieu of ‘the Referec's awid of

On April 4, 1980, the 'und requested a .determination of
claimant's current disability The Dvaluation Division of the
Workers' Compensation DepaLtme t, on April 30, 1980, recommended.
claimant be granted additionsl tempornary total disability compon-
Lsatlon from April 10, 1979 through September 10, 1979 and rfemporary .
rartial disabilitv compensation from Septembér ll, 1979 "through
February 13, 1980 and additional permanent partlal disability
compensation ‘equal to 24.25 degrecs for 15% loss of the foot

.”maklng a total award of 50“ loss of Lhe lefL foot,

' The ‘Board concurs with thls‘recommendation.
ORDER A '._f-.

Clalmant is hcreby granted additional temporalf Lotal

» disability compensation from April 10, 1979 through Septe nber LO,

1979 and temporary partial disability compensatlon from September
ll, 1979 through February 13, 1980,

Clalmant is hereby granted an additional award for
permanent partial disability compensation equal to 24,25 degrees
for 15% loss of the foot, making a total award to him of JO%
loss: of ‘the left foot

© WCB CASE NO. 78-6493 .  May 13, 1980

THOMAS A. SPRINGGAY, CLAIMANT

A.C. Roll, Claimant's Atty.

Schwabe, Williamson, Wyatt, Moore
& Roberts, Employer's Attys.,

Order On Reconsideration

" On May ‘6, 1980, claimant, py and th:ough %is attorney,

a0 o IS

1980, which granted claimant an award of compensatlon uquall o

permanent total disability.. In his request, claimant Lt forth
several arguments why he. was entltled to an award of rermane..t

and total. dlsablllty

The: Board, after reviewing claimant's reguest, finig'all_
of his arguments, ex cept the ar-ument about th: composition L
of the current Board, weve considered .y the Loard in its decit
sion. The Board finds its order 1is correct and docs rot neec
to be reconsidered on the basis of clainant's argumencus.
Therefore, the Board denies claimant's request for reconsider-

ation.
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Cl imant’'s regquest for roconsi-Jeration of thoe- Boara's
May 2, 1980 Ordcr on Review is conied. |

Interim Orders are »ot appealable.  They are nor "final
orde. s" in the sense that they do not determineé the Fijhts
of the parties so-that no further questions car arise before
the_trlbunal hearing the matter. Fendcenhall v. SAIF, 16 Or
App 136. 517 P2d 706 (1974). '”horéfabe—thd_ﬁaa}a_diaﬂlaseb
the Fund's request for Board review 1n thls casco.

IT I5 SO ORDERED. o | |

WCB CASE NO. 79-6515 May 13, 1980

JOHN P. SWEARINGEN, CLAIMANT

Jerome F Bischoff, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

On-April 1, 1980, a Referee entered an Interim: “Craer
dlrectlng claimant to undergo a myelogram and the Statc Acci-
dent Insurance Fund (Fund) to pay for it and related cupenses
including special :maintenance. The Refcree ordered tnis tc
resolve some confusion aspects of the medical evidenceo.. No

' appeal rlghts were included in thls order. ) |

The Fund on -April-25, 1980, requested Board reviecw of
the above order.
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CLAIM NO. 65-77592 - May 15, 1980.

JOHN L. THOMPSON, CLAIMANT

D.S. Denning, Claimant's Atty.
Daniel L. Meyers, Employer's Atty.
Disputed Clalm Settlement

. IT IS HEREBY STIPULATED by and between John L. Thompson,<'
by and through his: attorney, D.S. Denning, and Gordon Ford
Tractor, through its insurer, Scott Wetzel Services, by and

through Daniel L. Meyers of its attorneys,-that claimant

suffered an industrial injury on or about January 18, 1973,
The industrially compensable vehicle accident resulted in
injuries to claimant invoelving his right shoulder, -low back,
pelvis, right leg, right hip, thoracic spine, and neck. The
claim was closed by Determination Order on February 20, 1974,
On May 25, 1979, more than five years following the Deter-
mination Order, claimant requested claim reopening on an
aggravation bagis.-due to allegedly worsened conditions
involving osteocarthritis of the lumbar, thoracic, and

.cervical spine, degenerative disc disease, spondylosis,

and 5pondylollsthe315 at L5-81, for which' a..lumbar fUSIOn e
has been proposed. It is the carrier's position that. the
conditions for which claimant is now seeking comoensatlon
are not related to the aforesaid industrial injury. The

" medical reports of Drs. Gray, Bills and Edward E. Rosenbaum

support the carrier's position. Claimant cites the medlcal_
oplnlon of Dr.:Gus Tanaka in support of his clalm. TelToi

- Clalmant requested the Board to extend Own Motion juris-
diction, and a hearing was scheduled. The parties agree that
this claim constitutes a bona fide dispute as. to compens-
ablllty, and the parties wish to resolve their dlspute through

a:disputed claim settlement rather than a hearlnc ge

IT IS HEREBY STIPULATED AND AGREED that this matter may
be comprcmised and settled on a disputed claim basis with the
carrier paying and the claimant accepting the sum of $4,500,
in consideration for which claimant agrees that all of the
aforesaid conditions are not compensable and are not related
to the industrial accident of January 18, 1973,

IT IS FURTHER STIPULATED AND AGREED that this is a settle-
ment cn a bona fide disputed basis and resolves all claims
Wthh have been made or could be made against the employer.

IT IS FURTHER STIPULATED AND AGREED that claimant's
attorney shall receive, as a reasonable attorney's fee, the
sum equal to 25 percent of the settlement amount, payable out
of the settlement and not in addition tc it.

SETTLEMENT APPROVED AND REQUEST FOR HEARINC IS DISMISSED WITH
PREJUDICE this 13th day of May, 1980.
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. SETTLEMFNT APPROVED AND REQUEST FOR HEARING IS DISMISSED WITH
PREJUDICE thlS 15th day of May, 19g¢.

CLAIM NO. 52-862587 ~ May 16, 1980

HARVEY ©. BODDA, CLAIMANT
Gregory L. Decker, Claimant's Atty.
J. Philip Parks, Defense Atty.
. Own Moplon‘Determlnatlon

H

on May 3, A¢966 the claimant sustained a compensable
-injury to his right ankle. This claim was initially-tcloscd

by a Determination Ouder dat.d Scptember 30, 1968 which awarded
claimant compensation equal to 50% loss of the leil Tooc.
Claimant's ‘aggravation rights have expired. S

Claimant continued to have difficulty with his foot 1nd in
1877 requested his claim be.reopened. This reguest was remanded
to the Referce for a hearing. Thz Referee found that tic claimant
irad sustained a compensable injury on May ﬂ, 1966 which hat ro.guirea
an ankle fusion. Dr. Van 0lst performed the ankle fusion surgory.

In Decomper 1977, Lr-. Gullagher hospitalized claimant for an
elective fusion, performed on December 7, 1977, of the sulbtalar
joints and calcaneal joint of the icft foot. Dr. Callacgher ro-
lated this. to the May 3, 1966 anklc¢ 'injury. Claimant history
revealed that he had six surgeries in addition to the tibiofibular
fusion performed by Dr. Van Olst and had had several other jolnts
fused. Dr. Callagher oplned that clalmant S ankle condltlon Was
related to the 1966 injury. : :

The Referec re”onmended to tHe Board that thb cldlmant s
claim be reopened for payment of compensation for temporary tctal
disability from December 7, 1977 the date of surgery porformed
by Dr. Gallagher and until the claim was closed pursuant to ORS
656.278 less any time worked. “The Board followed this rccommend-
ation and ordered this claim reopened effective Decuwber 7, 1977
until closed pursuant to ORS 656.278,

On February 2%, 1980, Dr. Gallagher reported clarmanc'
condition was madically stationarcy. He reported at that time
that claimant was nct working, but this was becausc of an off-the-
iob injury.' Dr. Gallacher had relcased claimant to run « dryer
at a lumber mill on November "15%, 1979, ‘but 1nd1catnd_that
claimant cculd not work’ uperatlnj the spreader Claimant returned
to work feudlng ‘the dryer.
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On March- 5, 1980, the carricr requested a determination

of th’: claimant's current disaibility. The Evaluation Division iib
nded

of the Workers' Comp.nsation Department on May 1, 1980 recomme
ciawmant be granted an additional temporary total! disahility
compensation from December 7, 1977 through November 14, 1979 and
addaticonal compensation equal to 10% loss of the right foot.

The Board concurs with this recommendation.
ORDER .

-

Claimant 1is hereby granted temporary total disability

'compensation from December 7, 1977 through November 14, 1979, less

time worked, and compensation for 10% loss of the right foot. These
awards are in addition to any prov10us awards for clalmant s May 3,

-:1966 injury.

. Clalmant s attorney has already been awarded a reasonablc
attorney feec by the Own Motion Order of December 11, 1978.
Clailmant's attorney. is also entitled to a fee equal to 25% of the
increased compensation for permanent partial disability granted by

.- this. order, payable out of said &0mpenbatlon as paid, not to
}exceed $3,000. ’

R " WCB CASE NO. .78-10,210 May 16, 1880

_ERVIN R. BROWN, CLAIMANT
Herbert A. Putney, -Claimant's Atty.

SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF

- The State Accident Insurance Fund (hereinafter :"erred

"to as the Fund) seeks Board review of the Referee's crder

which set aside its denial of December 14, 1978 and rcmanded
the claim to it for acceptance and payrment of compens.ation
and other benefits and granted claimant's attorney a fce of
$1,500. ' '

FACTS

Ciaimant, a 30-year-old drver of f bearcr for Kooap

-Manufacturing Company, alleges that on November 10, 1973 he

injured his low back when he slipped while putting wet
venecer into a cart. Claimant's foreman indicated on vhe
Form 801 that claimant had told him né had becn sick, had
coughed a lot over the weekend causing hlb back muscles to e

tighten up and he wanted to go home.
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On November 17, 1978, Dr. ©. J. Wilson resorted olaimont
indicatcd he had low back pain and left leg pain whic.: can
on during a cold when he did-a lot of coughing”. Yhe clagnosis
was a lunbosacral sprain or strain. Claimant recalloeoe no
other injury in the recent past. Dr. Wilson, on AOVGRDUC’28
1978 reported claimant later had remembeved an on-the- job
injury on November [0, 1978 when while operating the dryer
he slipped and twisted his lower back.  Clailwant felt ais
present condition was rclated to this incident.

The Pund, on December 14, 1978, denled this clain,. © The
basis of the denial was 'that 1t could not substantiate any
-on-the~job accident or injury while employed on HNovember 10,
1978 with this employer.

On January 11, 1979, Br. Nicholas Yamodis reportoed:
claimant had a discoloration of the low back. liis exirination
showed an echymosis, grecenish-brown discoloration, midline '
to left of the midline and 1liac crest end an . the righit of
the midiline. Dr. Yamodis opincd the cchymosis was duc Lo
trauma. ' ‘ !

The hospital chart notes, dated Novembor 14, 197§,
indicated claimant had had pain in the mid lumbar arca lor
24 hours. "Bilaterally - noted first while pulling drag at
work yesterday". The nurse noted claimant complained of low
back pain with some radiation down the left leg, but no
known 1injury. The nursc indicated the pain .incrcased atfter
coughing.

A co-worker of claimant's said he did not remember  the
date, but the day claimant hurt his back he told the co-
worker about it. The co-worker did not sce claimant slip or
fall, but saw him holdinag his back.

Claimant testified that he slippeaed and hit his back
against a cart. .He said .ne had bcen coudghing "real bad”
over the previous weekend.

. - . . s
'

Mr. Marvin Hackwell, the day-shift [oreman, testified
claimant came to him and said he had to 9o howme becauss he
had the flu. He said claimant tceld him he had been doing &'
lot of coughing and his back hurt. ' ' Lo

Claimant testified the platform he was working on
slipped out from under him and he fell back, hitting a cart.
An investigator for the Tund testified claimant told hiir
that he was pulling vencer from the dryer -and he had grabbe
three pieces of veneer and as he twisted his body, lost hlS
footing; falling into a cart. - :
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Mr. Robert Cole, foreman of claimant's shift, testiflfied
claimant came to him on November 12, 1978 and claimeant told e
him he had the flu and his back was bothering him. He said
claimant denied any job injury and indicated his back pain
was related to his coughing.

The Referee. found by a narrow preponderance of tha
evidence, that claimant's injury occurved as he allogad ti
did. Therefore, the Referce set aside the Pund's deniatl of
‘this claim and remanded 1t to the Fund for acceptance of
payment of compensation and other bonetfits and awardod
claimant's attorncy a fee of $1,500.

BOARD ON DE NOVO REVILEW

The Board, after de novo rocview, reversces the Roferee's
order. The Board finds that the preponderance of the cvidence

does not  support the compensability of this claim. There
are many inconsistencies in the historics given to the
various doctors and to claimant's forcman and others. The

Board finds, based on all the cvidence, that claimant has
failed in establishing by the preponderance of the cvidence
that he sustained a compsnsable 1njury as alleged. Thereforce,
the Board reverses the Rceferee's orvder in its cntiretv.

ORDER

The Referee's order, dated November le, ‘1979, is reversed
in its entirety. .

The State Accident Insurance Fund's denial, dated
December 14, 1978, is restored and approved.

WCB CASE NO. 79-3995 May 16, 1980

LINDA COATES, CLAIMANT
Bischoff, Murray & Strooband,
Claimant's Attys.
Velure, Heysell & Popock, Emplover's Attys.
Request for Review by Employer ' |

The employer seeks Board review of the Referce's order
which found that claimant sustained a compensable injury to
her low back and awarded her compensation equal to 96° for

30% unscheduled disability for her back and right shoulder - 4
injury. The employer contends the low back condition is not-
compensable and that the award <f compensation is excessive.
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FACTS

Claimant, a 20 year-old oiff bearorowilh orehursg Doy,
on O tober 19, 1978, injured her right shouller and allogedly
her low back when while using a rachet to tic dowi a tarp oo
a truck sre noticed pain in her richt aim and stoulder. -Dr.
J W. Pesner, D.C., dia:wosed a cervicel dorsal strain.

On December 15. 1978, Dr. Xei h Woolpeit reporiled that
claimant advised him that she had the onsct of pain and ]
discomfort in her n-ck. shouldev and back in October 1978
whille working. Claimant indicated she misscd pproximately
tiio weeks of work due to thesc injurirs. Dr. Woolpert's.

- diagnos's was dorsal strain related to the industrial injury
and pre-existing lumb.ar injrry. He felt claimant should
continue with heat treatment: a~d massaqge for approximately
" two weeks and then she could return to work.

\

Dr. Stanley Young, 1in Jannary 1979, indicated claimant
had told.him that she had -sustoined a right thoracic back
injury in June 1978 while pulling on the green chain.
Claimant, in his assessment, apparently recovered frem this
and returned to work but again in Octobcr 1973 injured
herself when while pulling on the tie.down straps on a
triick, she felt a sharp pain in her riqght neck and shoulder.
Cl:imant, at that time, was taking medication for her back
and also for her hcadaches. After being given a corset,

claimant's back coniition improved. Dr. Young reported that
claimant had a full range of motion in the cervical spine
and lumbosacral spine. Ie fo.t that from claimant's history

she apparently had suffered a cecrvical strain. Dr. Young'
felt that claimant shoul:!! contiaue to be treated conscrva-
tively and should return to work as soon as possible. He
felt there was some clemeni of cnotional overlay and that
encouragement for return to her previous empioyment would
probably be needed. .

Dr. Woolpert, in M.rch 1979, reported that claimant
continued to have the same type of problems. He felt that
claimant's back.conditicn was unchanged. However, he felt
that the claim could be closed since claimant's condition
was stationary. Dr. Woolpert felt that claimant had a
permanent - partial disability in the mild ranqge. and that her
work restrictions should be that of no 1lifting over 50
pourds, or repetitive lifiing over 25 pounds or repetitive.
bending. ' '
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perform light work which was :not available through  this:'

; The claim was in-tially c.osed by a Determi.ation

Order, dated April 19, 1%79, which granted claimanrs tomrporarny

total disability compensation and compensation’ egual to 32°
for 10% unscheduled”disability resultine from her neck and’
ri;hi -shoulder injury.  On April 30 1979 Dr. wOolpcrt .
reported claimant could return to work, but felt she should

not perform work requiring crawling, stalr or ladder Cllmbln
working. 1n a kneeling position, or reculrlnq lifting over 25
pounds. ‘He felt claimant could not return .to her job as an
offbearer on the flShtall Saw.

At - the hearlng, clalmant testified ' that she has ‘a nlgh
.school “education and has taken d few courses ‘at a communlty
Lcollege. Her prior work ecxperiend: consisted of a series of

jobs’in: restaurants and retail stores. Claimant described '

9.

the work with Roseburg Lumber as -heavy and requiring a lot

of speed. -She indic¢ated she ‘ceased performing this job

because she 1s unablce to do this work.: . She was able to

P

employer. Since her injury, clailmant .said she has worked.in

a .day care .center performing various .activitics while workin
with children. She »stated that after heri oxiginals injury .-

thescervical and shoulder area. Since this injury claimant

.said she -has: not engaged 1n wvarious'sporting activities .such
‘as jogging, riding a bicvcle, tennis .or.other vigorous :

recreational. activities she used to.enjoy. She -said she is
able to walk and sometimes. able to-walk. as ‘much as.a mile.
Her lifting ability, raccording tc claimant:;, is limited to -
only ‘25 pounds. ., Claimant .stated that:she ptrformed the jobl
at the day  care center until shce was replaced by a more
experienced person. :She indicated she was able Lo .perform
the job without any. apparant.difficulty even'though.itJ g
involved lifting and cleaning up after the children"- P B

The employer dtnled claimant's low back condltlon at
the tJme of the hearlnq

=The Referee founa that the -low hack condition was . C
related to this industrial injury: Further, the Referee
found that, . based on claimant's current limitations and--
other relevant factors, that she was precluded from certain -

g

‘she began . to: experience pain -in  the lumbar . arca as well as . -

portions of the labor' market.. The Referee noted that claim~-

ant's symptoms:were entirely subjective and that she was
believed to perceive her difficulty as being somewhat. more
serious than they were. However, he felt that c¢laimant had
suf fered 30% loss of wage earning capacity as a result of
her compensable injury to her cervical, and lumbar spine and
right shouldex. Therefore, bhe granted claimant ar award of
compensation equal to 96° for 20% unscheduled disability for
her back and right shoulder injury in lieu of the previous
award and granted claimant's attorney a fee equal to 25% of
the increased award.

-276=--

ke

Q




BCARD ON DE NOVO- REVIE. ‘ ‘ : :

‘"The Doard, after de uovo review, reversos the Referec's
order. The Board is unable to .iad any covidence in this case
which relates claimant's low back injury to her acecpted
right shoulder injuvy. Dr. Younqg reports that claimant
apparently suffercd a right thoracic back injury. pulling on
the grecnchain in June 1978 from which she appavently recovered
without any residual difficulty. Dr. Woolpert, also, in bis

. N

original diagnosis, 1lndicated rhat clatmant had a pre-
existing lumbar injury. The injury occurring in October 1978
was to the right necck, and shoulder arca. Therefore, the
Board would reversc the Refercce's finding that the back
condition is rclated to her accepted injury. : :

The Board finds that the Rcferce's award of- compensation
equal to 96° for 30% unscheduled disability in this case 1s
excessive. The diagnosis is a cervical strain. Claimant has
received only conservative treatment for this conditlion and
it has been commented that she apparentiy feels her condition
is worse than it actually is: Dr. Young indicated that
there was some element of emotional overlay and that claimant
would probably need cncouragement to return to her provious
employment. Dr. Young found that claimant had a full range
of cervical.and lumbar spine motion and had-normal decp
tendon reflexes and motor and sensory examination in-both .
upper and lower extremities was normal. The claimant reported
the pain she experiences is made worse by 1liftina and stren-
uocus use of ‘her upper extremities. She also testificed that
she was able to perform her job at the day care cunter
without difficulty. - She said that tinis job requived her to
do lifting, bending and gcneral cleaning which apparently
caused her very little pain: . Therefore, the Board reverses
the Referee's award ~f increased compensation and would
reinstate the award granted in the Determination Order.

ORDER R . ' .

The order of the Referee, dated November 14, 1979, is
reversed in its entirety. : .

The Determination Order, dated April 19, 1979, which
granted claimant an award of compensation of temporary total
disability compensation and compensation egual to 32° for
10% unscheduled disability for her neck and right shoulder
injury 1is restored and affirmed. :
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. Cross-appeal by the SAIF

‘;FAPTS

. vatively. .

WCB CASE NO. 78-8846 May 16, 1980

- ROBYN.L. GOODRICH, CLAXMANT _ )
.Velure, Heysell. & Pocock, Claimant's Attys. .

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant and the State Accident Tnsurance Fund (the
Fund) seek Board review of the Referee's order which affirmed
the Fund"s denial of claimant's low.back.condition.and '
granted claimant compensation:eqgual to "30° for 20% loss -use

. of the. right forearm. Claimant contends that she sustained
‘a compensable back “injury and that the award of compensation

for loss of use of the right forearm is not adequate; - The
Fund contends that the Roferee's affirming of its denial was
correct and that the award of compenbatlon fOL loss of use
of the right forearm 1ls excessive. S ’

Claimant a 28- yedr~old secretary with the Jackson .
County Surveyor s Office, sustained a ‘compensable: injury to
her right wrist on June 6, 1978 when she slipped on ‘some

'-.stairs and fell. Dr. J. V. Fletcher diagnosed traumatic.

tendinitis of the right wrist. He did not feel this would
cause any permanent 1mpalrment Claimant was. treated conser-

- On Jﬁly‘27, 1978, Dr. R. F..James reported that claimant

" had. continued to complain of wrist problems. He felt that

claimant had a mild deQuervain's tenosynovitis.: On July 31

he reported that claimant returned complaining of low. back
.. pain.- 5She indicated on July. 30, 1978 she experiericed the

3

ratﬁer acute onsebt of low.back pain which had bothered her
on and off "for a period of time". She indicated she had a
similar episocde in 1973 which had responded to conservative

- treatment. Claimant said that after her incident. in July

1978 she experienced right and left lower extremity .radicular
type paln in the thigh.  Claimant indicated her back had
been bothering her since her- fall when- she injured her

wrist.. Dr, James -diagnosed ”Yrobably central herniated |
nucleus pulpoaus,‘probably at the 14 level" .

In August 1978, Dr. 0. Walter Emori Loportﬁd‘that
claimant complained of pain in her right wrist and back. He

felt these two conditions were related to the ‘injury when
she slipped and fell.
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Also, in August 1978, Dr. James reported that claimant's
condltlon regarding her. back had improved. He continued .to
treat 'claimant with conservative measures. In,September
1978 . he reported that claimant continued to ilmprove slowly.
She complalned of low back pain with prolonged sitting and
that she was unable to do any heavy lifting or prolonced and
vigerous work. Claimant advised him she was walking approxi-
mately a mile to a mile-and-a-nalf per day and Dr. Jamcs
advised her to increasc this to 4 to 5 miles and return to
h1m 1f she had any increasing problems. :

_ On October 17, 1978, Dr. James reported that he* letI
clalmant S condltlon regardlnq her wrist was medically
‘statlonary and that she had plobajly a 10% physical impairment
secondary to mlld tendinitis. He felt this would slowly.
resolve w1th time and doubted strongly that she was golng to
have any permanent physical impairment as a result of this
injury.’- He felt that claimant did have a rather severe
degeneratlve dlSC dlsease which had responded to conservative
treatment, but was not, at that time, medically stationary.

He felt clalmant s back condition could not be construaed as

a work related injury, "at least from this fall if the.fall
was durlng her job, although 1t is quite possible.that her
work has aggravated the pre-existing condition and it's
qu1te likely from this standp01nt it may be partially work .
related; however, thls is very difficult to determlno in
retrospect"

_ On October 26, 1978, the Fund denied resoon51blllty for
clalmant s low back condltlon

©n November 13, l978, a Dc ermination Order awarded
claimant temporary toetal disability compensatlon for her
wrist injury. ' -

In February 1979, Dr. James reported that he did not
#believe either claimant's work or her accident aggravated

the acute onset of disc herniation, but he notced there was:

ne way he could honestly say whether either of these conditions
may have aggravated her previous back problem. ile noted

that claimant had a history of previous back difficulty.in
1973. Dr. H. Walter Emori concurred with this opinion.

Claimant testified that on July 16, 1978 she took a
test to try and gqualify to ke a firefiqhter The event was
to carry a 60 -pound hose 440 yards in. a set amount of time.,
A fireman who was present at this test testified that clalmant
falled thls test not because she could not carry the hose, .
but because she missed the set time by 1/10th of a seccond.
Because craimant failed this first test, shc could not’
complete the. other seven parts of the test. Claimant, further
testified on July 30, 1978 she was talking on. the phOFC and
when. she stood up, she experienced a sudden conset of severe
lew back pain.
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Dr. James was deposed. le said he first saw claimant’ _
on June 10, 1978 with a history of a right wrist injury. le "eﬁb
did not treat the claimant for low back problems, but an

associate of his, Dr. Bolton, had treated claimant in 1973

for this condition. He indicated that the first mention of

a low back problem to him occurred on July 31, 1978. He

felt this condition was might have been related te the fail

if claimant had complained of low back within a ‘few days '

after the fall. He noted in this case there was some gap in

time between the original iniury and the claimafnt's complaints

of back pain. Dr., James opined that claimant could have

developed a herniated disc without any injury- and that her

- condition could have come on spontaneously. From reviewing

- the notes of his examination, he noted that claimant had a

marked list on July 31 to the left which she had not had

before. His notes reflected that in June 1978 claimant had

not complained of any back palin and he had not noticed

anything clinically wrong,with her back.

The Referee, after reviewing all the cvidence, arflrmed
the Fund's denial of claimant's low back condition. urther,
the ‘Referee found that claimant was entitled to an award of
compensation equal to 30° for 20% loss of use of her right
forearm and granted claimant's attorney a fee out of this
increased compensation. :

BOARD ON DE NOVO REVIEW | : @

The Board, after de novo review, modifies the Referee's
order. The Board ccncurs with the Referee's affirmation of
the Fund's denial of claimant's low back condition.. "The
evidence in this case does not establish by a preponderance
of the evidence that claimant's low bhack condition 1s related
to her accepted injury which resulted from her fall on June
6, 1978 while in the course of her employment.

The Board finds that the award of compensation grantéé
by the Referee for loss of use of claimant's right forearm
is not supported by the evidence. There is no evidence that
claimant has sustained any loss of function of the‘right ' :
forearm. Dr. James opined, in October 1978, that claimant,
at that time, had probably 10% physical impairment secondary
to mild tendinitis. However, he also reported that this
condition would slowly resolve with time and that he strongly
doubted that claimant would have any permanent physical, ) )
impairment from this 1n]ury. In subsequent reports and in - :
his deposltlon, there 1s no indication that ‘claimant 5usta1ned
any loss of function to her wrist. The Board concludes the,
evidence in this case fails to establish that claimant has.
suffered any loss of function 1n her right forearm. 4herh.oxe,
the Board reverses the Referee's award of compensaticn in, .
this matter and would restore the DeLerlnatlon Order. ' ‘59
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ORDER
The Referee's order, dated MNovember 21, 1979, is modified.

That portion of the Referee's order which granted
claimant compensation egual to 30° for 20% loss of use of
the right forearm as a result of the industrial-injury of
June 6, 13978 and granted claimant's .attorney a fee out of
the increased compensation is reversed.

The' Determination Order, dated November 13, 1978, 1is
restored and affirmed.

The remaindcry of the Referee's order is affirmed.

‘WCB CASE NO. 79-4389 May 16, 1980

LEO ‘. JEFFERS, :CLATMANT

Malagon & Yates, Claimant's Attys.
J.W. McCracken, Jr., Employer's Atty.
‘Request €for Review by Employer

'The .employer seeks Board revicw of the Raforee's order
- which remanded claimant’'s claim to it for acceptance and pay-
ment of .ompensation o which the 1s cntitled.

The Board, after .de novo review, affirms and ndoﬁts the
“Opinion .and Order of the Referce, a copy of which is attached
chereto and, by this reference, is made a part hereof.

The Board .does not find that Wellor wv.' Union, Carbide Corp.,
288 Or 27, 602 'P2d 259 (1979%), is applicable to this case. Dr.
Hockey, +4in his December 1978 report, stated claimant's "condi-
tion was not caused entirely by his employment, but certainiv
was aggravated by the extremely hard work that he does and, of
course, In this situation, the disc does degenerate more rapidly
and therefore causes secondary osteoarthritis". Claimant's work,
according to -Dr. ‘Hockey, did increase claimant's svmptoms and
hastened the disc degeneration. The evidence indicates claim-—
ant's work hastened the degeneration of his underlying condition.

. ORDER

‘The order of the Referee, dated November 14, 1979, is
affirmed. '

Claimant's attorney 1is hereby gfanted a reasonable attor=-

ney's fee for his services in connection with this Board revicw
in the amount of $250, payable by the carrier.
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WCB CASE NO. 78-2439 May 16, 1980 - !

JOHN PATRICK JUNGWIRTH, CLAIMANT

Olson, Hittle, Gardner & Evans,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF.

The State Accident Insurance Pund (heveinaiter voferved
to as the Pund) seeks Board review of Lthe Roferec's order
which remanded claimant's claim Ffor a left knee condilion to
it; granted claimant 15% permancnt partial disabliity compen-—
sation for a right knece condition; approved the deninl by it
-of a-left knec condition as reiated to an injury of ¥Fcbruary
24, 1977; and granted claimant's attorney a fee.

FACTS

Claimant, a 24-ycar-old body mechanic with Johnson's
Boay Shop, on February 24, 1977, contends he turned ona

tripped and his right "knee came out of Hoint". Dr.. Thomas
Sims diagnosed Pellegrini-Stieda's disease. .He felt ciaimant!s

work made the condition worse. : .

In March 1977, Dr. Donald Paluska reported claimant nad
had difficulty in the past with his knce locking, clicking
and giving out. After an arthrogram revealed a torn meniscus
of the right knee, Dr. Paluska perfcrmed.a medial meniscectony
surgery. Dr. Paluska opired claimant was medically stationary
on June 1, 1977 and felt claimant had permanent partial
disablity "due to removal of the medial meniscus for degencra-
tive chondromalacia in the patellofemoral joint". '

A Determination Orxder, dated July 12, 1977, awarded
claimant temporary total disability compensation and compensa-
tion equal to 7:5° for 5% loss &f his right leg.

In February 1978, claimant was enrolled at the Disability
Prevention Center. At the time of admission to the Coniter,
claimant complained that his right knee was sore and swelled
on occasion and buckled.  The knee condition was madc worse
by squatting, kneeling, walking over a mile, and going up
and down stairs. Claimant said he had trouble with both
knees since he was in the eighth grade. Claimant has an
11th grade education and had worked in the body and Tender
repalir business for 7-1/2 years. Dr. Lewis Van Osdel Telt

-claimant could perform heavy work, with no lifiting over 100
pounds, no repetitive lifting over 50 pounds or repetitive
squatting, kneeling, and the climbing of ladders or stairs.
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-

- apprecinble aggravation of claimant's left knce condition

In May 1978, Dr. Paluska reported claimant novdgL
additional surgery to correct problems with subluxation of
the patella. He indicated claimant had this conditien in
both leqgs and felt the right one should be repairved first.
Dr. Paluska related the need for the surgery to the ridht
knee to claimant's Pebruary 24, 1977 injury.

On June 26, 1978, Dr. Paluska operated on claimant's
right knece; the surgc:y consisted of a Hauscyr procedure,
release of the lateral cxtensor mechanics and recentrallization
of the patellar tendon. :

In July 1978, Dr. Paluska requested permission Lo
perform surgery on the left kneo. On August 7, 1978, this
request was denied by the Fund. )

In September 1978, Dr. Paluska reported c¢laimant lelt
his left knee condition was related .to his job. Dr. Paluska
felt claimant's job of crawling underncath automobiles
aggravated a pre-existing condition.

A Second Determination Order, dated October 5, 1978,
awarded clalmant additional temporary total disability.

"On October 11, 1978 claimant filed an occupactional
disease claim for his left and right knees, alleging lLis
work and "crawling on concrete under automcbiles, etc" was
the cause of his condition.

The Orthopaedic Consultants, in November 1978, opined
claimant had minimal loss of function of the.right knee and
none due to his injury. They were unable to substantiate any
ns
a result of his work. They opined claimant's work did not
cause the underlying knee disorder. :

On December 14, 1978, the Pund denicd claimant's <laim
for an occupational dlsease for a left and riqht knee condition
due to his work at Jchnson's Body Shop.

In May 1979, Dr. Paluska reported the left knee surgery
should result in claimant's having a normal knee funrr¢nn.
He felt claimant's work aggravated this condition. It was
his opinion claimant also had cnondromalacia of the patella
which would prevent crawling, cxcessive bending and squatting.
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In August 1979, Dr. William dMoreno stated he had treated
claimant from 1966 to 1972. 1In 1966 clalmant had injured - 6
‘his-right knee playing football. The diaqgnosis was a vuptured
medial meniscus for which claimant was treated conse: vabively.
In 1967, claimant twistcd his left knce and the diagnosis
was a possible ruptured cartilage of the left knee for which
he received conservative treatment. Dr. Moreno, in 1968,
advised claimant not to play football bgcausc of the left
knee condition. He reported he Saw claimant after that for
problema w1th the rlght knee. ]

Dr. Paluska was deposed and stated he felt the injury
to the right knee aggravated the condition of the left knee
. and both knees were aggravated by the type of work claimant
“was doing. He felt the chonédromalacia had been present for
some time, but had been agyravated by claimant's work.
"t *Claimant testified hd has had trouble with his, knoos..
- 8ince he was in high school. Other evidence. indicates
claimant was having trouble with his knees prior .to. his .
Febrhary 1977 1njury He says he cannot put woight or the
right knee and is unable to move around cars as he should.
He' says the kneo LODflﬂUOS to swell. ' .

After the first hearing, the Refleree concluded claimant
had established an occupatiocnal disease to the left Knee anhd
set aside the TFund's dgnla] remanded the claim to it for ’
acceptance of payment of compcnsatn on and awaded dn attorney's e
fee to claimant's counsel.

After an appeal,'the Board. reménded_this case Lo Lhc
Referee. An Order on Remand was issued and is the matfer-
before the Board. The Referee referred, the left kner to, Lho
Fund as an occupatioenal disease and ordered it to pay compon-
sation of medical ekpenses and temporary total disabilitcy '
compensation effective August 14, 1978 until closcd, setting
aside the fund's denial of that claim. - I'he Referec approy@d
. the Fund's denial of the left knee condition on Audgust 7,
1979 as related to the Tebruary 24, 1977 injury. The Referee
granted claimant's attorney a fee and reinstatced those
portions of his flrst Opinion and Order which were not
inconsistent with this order. The referen affirmed the .
award of temporary total disability compensation. Fuother,
the Referee qrantcd claimant an awazd of compensntlon ‘equal

to 22:5° for 15% loss of the right leg.
/
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BOARD ON DE NOVG REVIEW

The Board, after de novo revicw, modifies the Refloree's

order. The Board docs not find claimant has proved a left
knee occupational disease claim. Dr. Paluska opines clairant's
work aggravated this condition. hLowever, the other evidence

indicates claimant has a history of difficulty with his left
knee. The Orthopaedic Consultants found no rclationship
between claimant's work and any aggravation of his lofi knee
condition. The Board finds the preponderance of the ocvidencn
does not prove claimant's work either temporarily or permancntly
worsened the left knee condition. Likewise, there is no
proof claimant's work resulted in a right knec occupational
.disease. Therefore, the Boari would reverse the Referce on
these [indings and finds claimant failed to prove by the
preponderance of the evidence a left knece, OCLupdflonaL
disease claim. ~

Regarding .the issue of permancnt partial disability,
the Board finds the Determination Order which granted claimant
compensation equal to 7.5° for 5% loss of function of the .
right leg was correat. Dr. Paluska in May 1979 indicated
after surgery claimant should have normal knee function.
Claimant has difficulty with swelling, placing weicht on the
knee and performing certain physical movements, some of
which he had before this injury. The Orthopacdic Consultants
opined claimant's loss of function in the knee was minimal’
and ‘related to this injury none. The Board concludes hc was
correctly compensated by the Dctermination Order and reverses
the Referee's increased award of compensation.

ORDER

The Referee's order, dated December 28, 1979, is modified.

That portion of the Referee's order which set aside the
FTund's denial of December 14, 1978 as related the left knee
as an occupational disease, order it to accept the claim; .
pay compensation of medical expenses and temporary total
disability compensation commencing August 14, 1978 until the
claim was closed and awarded claimant's attorney $800 (amend-
ing the previous award from $600 to $800) is reverscd.
Further, the Referee's awarding of compensation egual
22.5% for 15% loss of function of the right leg beinqg an
increase of 15° for 10% loss function of the right leg and
granted claimant's attorney a fee out of this increase 1is
reversed. The Determination Order which awarded claimant
compensation equal to 7.5° for 5% loss function of the right
leg is restored and affirmed. ‘

i -
(R}

The remainder of the Referee's order is affirmed.
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CLAIM NO. € 156512 - May 16, 1980

BOR CARL LAUBER, CLAIMANT :
SAIF, Legal Serv1ces, Defense Atty.

Own Motlon Order

" On Eovember ie, 1968, claimant sustained a compensabio
1njury when his 1oft ]eq was amputated below the knee. This
claim was closed and his aggravation rights have explrod. &

;The State Accident Insurance und (Fund) advised :the Roard

‘on May 5, 1980 it Had received a rcport, dated April 15, 1980,

from Dr. Robert McKillop who reported claimant had developed

a loose'fittinq prosthesis, resnlting in sores on his

"stumps" Dr. McKillop recommended claimant stay off nis. |
feet. He felt claimant would be ready for casting .and:fit-
ting of the new prosthesis in two wecks and would miss two
waeeks of work. The Fund 4id not oppose an Own Motion Onrdor
allow1ng the additional temporary total disability compensa-
tlon . : : D

The Board, after reviewing this information,.finds it is
sufficient to recpen this claim. Therefore, the Board ordeérs
this claim reopened effective the date claimant was taken off
work for the treatment outlined by Dr McKillop until closed
pursuant to. ORS 656.278. . e

.IT_IS_SQ‘QRDERED. . ‘ o, )

(CLAIM NO. EC 74796 May 16, 1980

G

GORDON MAURER CLATMANT
SAIF, Legal Services, Defense Atty.

Own Motlon Determlnalton

~ On May 31, 1967, claimant sustained a compensable injury
to his spine and shoulder. This claim was initiaily closed :
on: August 19, 1968 by a Detérmination Order which granted claim-
ant compensation equal to 5% loss of the left arm, 30% loss, of
the right arm, and 30% loss of an arm by separation for un-
scheduled dlsablllty Claimant's aggravation rights have cu-
plled ' h A
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Claimant continued to have difficulty with his ncck and

shoulder injuries. On October 4, 1979 . the Loard entered an Own
Motion O.der recopening the claim as of the date of Dr. Curtis
Hill's report on August 24, 1979 until it was ~lescd.  Dr,

Hiil, in that report, indicated that claimant should have o
myelogram and possibly surgery consisting of an anterior decom-
pression and fusion. He related claimant's problems of in-
creasing head and neck paln and aching and burning of the

right shculder to his 1967 industrial injurv. Dr. Iill, on
September 18, 1979, performed an anterior cervical fusion at
the C6 and the C7 level. After the surgery, claimant rceturned
to work on November 19, 1979,

Dr. Hill, on January 15, 1980, reported that claimant's
condition was medically stationary. IHe requested that claimant
be evaluated and a disability determination be done by an in-
dependent examiner.

On March 13, 1980, Dr. Richard Berg reported that claimant's
condition was stationary. It was his opinion that claimant
could return to some form of light work, not regulring heavy
lifting or straining. He opined that claimant had a moderately
severe disability. Dr. Hill, on April 1, 1980, indicated ne
agreed with Dr. Berg and released claimant for his reqgular
employment.

On April 7, 1980, the State Accident Insurance Fund re-
quested a determination of claimant's current disability. The
Evaluation Division of the Workers' Compensation Department, on
April 30, 1980, recommended claimant be granted additional
temporary total disability compensation from August 24, 1979
through April 1, 1980, less time worked, and an award of com-
pensation equal to 10% unscheduled disability which would bce
in addition to previous awards. : '

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted temporary total disability
compensation from August 24, 1979 through April 1, 1980, less
time worked, and compensation for 10% unscheduled disability
for his May 31, 1967 industrial injury. These awards are in
addition to all previous awarcds claimant may have been granted
for this injury. : ,
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WCB CASE NO. 78-9826 May 16, 1980

IRENE V. ‘PENIFOLD,; CLAIMANT
Malagon & Yates, Claimant's Attyvs.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAILF

The State hocident Inzuranca upa | e Pand) soons
Board review of the Referee's orden which i (L) wlaloant
had proved a "dry" aggravation claim and remanded o olatig
to the Fund; (2) ordered it pav a ponalty cqgual to 107 or
the temporary Lotal disability due claimant from Jamaey i1,

y

1978 to August 28, 1978 and 107 of wvarious modlcal bikis K
between Fehruary 15, 1979 and Aacust 28, 197%; ane (3) .
awarded .claimant’'s attorney two attorney's Tcos cquallirng

$1,000.. The FFund contends claimant's <eimmabitis condition

Toyor

she ewperienced after thoe claim was closced was not causcd by
her work.
racrs . o )

. On November 19, 1976, claimant, a S3-year-oid mirsa's

aide, filed a claim for a breaking out on hoy hands rolated

to soap wused in bathing patients. The claim was acceploed.

Dr. C. B. Koch diagnosed this condition as contact dermatiiis.

On November 22, 1276 claimant was released for reqular work

and found medically staticnary. Claimant roturned to work

on that date. Dr. XKoch f{elt claimant would sufier no permanent e
Ctimpairment due to this incident.
A Determination Order, dated Mavch 30, 1977, granced
claimant one day of temporary total disabllity compensation.

In-Aprisl 1977, Dr. toyer reported claimant had bean |

having krouble with her hands for the lost five months.
Claimant had red hands and forearms which he felt reprascentad

some deqgrae of dyshidrosis and chemical irritation. Clacman
‘said she nad staved off work lor Four days and the condilion

improved, but when she returned to work it worsened. Claim-

ant's condition flared up again in. September 1978.
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In March 197%, Dr., Troy Rollins, a dermatologist,
reported claimant said shce had a hand dermatitls while
working wath another emplover which clearced when she quit
work. Claimant said she quit workineg three months prgvioualy
Dr Rollins reportod sho s54311 had problems w th ho o 1J]’ '
He diagnosed wnvun o o niace dermatitis, with a sccondayy -
neurodermatitis. Claimant also reacted. o wouaring rubber.
gloves. Dr. Rollins noted cleimant's devmatitls was 'aggravated
by contacts in hexr home" Testing revealed claimant was .
alle:glic to Balsam of Peru, Thiuram and Carba mix, Quantcrnium
15 and rubber gloves. In July 1979, Dr. Rollins indicated. .
that 1f claimant returned to her reqular work she had to be’.
cauticus of contacts with any of the above allergens and
should wear plastic gloves wiith 2aotton liners. Claimant had
been wearing rubber gloes at home. Dr. Rellins-could-not
say claimant's work exposure had sensitized her to the
varrous allerqgens. :

Claimant testified she has a sixth grode ceducation wiih
a GCD. She has worked in a lumber mill and in motels as a
maid. According to ¢laiwmant, she last worked on Novembor
27, 1978 when she was laid off. 1 Claimant stated she was
offered a job as records clerk, which paid less than her
regular job and would cause her to lose her Senorlty, so she
turned it down. :

Mrs. Allen, director of personnel, testified she and |
claimant mutually agreed claimant should not perform nurse's

aide work and claimant was laid off. In Dccember 1978, Mrs.
Allen advised claimant there wer four job openings all of
which paid as much as the nurse's aide job or more. She

said claimant told her she wanted to have contact with
patients and did not follow up on the other job offers since
she wasn't interested.

. The Fund admitted it had failed to pay medical bills
which came after the claim was first closed and had not
accepted or denied the aggravaction claim. It was stipulated
it had notice of the medical bills and treatment on. February
15, 1979 and noticc of the agqravation claim on January 11,
1979 and other medical treatment on August 28, 1979.

The Referee found claimant had proved a dry aggravation
claim and remanded it to the IMind for payment of temporary
total disability from January 11, 1979 to August 28, 1978;
ordered a penalty equal to 10% of this temporary total
disability compensation ard 10% penalty on all unpaid medical
bills between February 15, 1979 and Auqust 28, 1979; and
awarded claimant's attorney a total fee of $1,000. The .
Referce also granted claimant an award of compensation equal
to 32° for 10% unscheduled disability representing her "loss
of wage carning capacity in this case.
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BOARD ON DE NOVO REVILEW'

The Board, after de novo review, reverses the Referee's
order. Claimant had stopped working in November 1978.
Claimant had not worked for over two months when she was
examined in February 1979 by Dr. Rollins. . There is no
evidence that claimant's condition as diagnosed by Dr.
Rollins in TFebruary 1979 arose out of and in the course of
her employment. Any aggravation of claimant's condition
resulted from exposure to allergens away from work. The
Board finds claimant failed-to establish her aggravation
claim by a preponderance of the evidence. Further, claimant
is not entitled to any award of temporary total disability
‘compensation or permanent partial ‘disability compensation or
the -penalties as awarded by the Referee. There is no evidence
this condition has resulted in claimant losing any function
in her hands or forearms and especially no evidence ol any
loss of wage earning capacity. This condition only aflfects
her hands and forearms and any disability would have to be
confined to the scheduled area.

ORDER

The Referee's order, dated October 24, 1979, 1is reversod
in its entirety. ‘

WCB CASE NO. 78-7623 May 19, 1980

MARIE GILBERT, CLAIMANT

Samuel Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Denying Reconsideration

On May 6, 1980, The State Accident Insurance Fund (Fund)
requested the Board reconsider its Order on Review in this case.
The Board affirmed the Referee's finding that claimant had
failed to proved his aggravation claim and affirmed the denial
-issued by the Fund. However, the Board also found the denial
of the Fund had denied continuing medical care and treatment
related to claimant's original injury as authorized under ORS
656.245. Therefore, the Board modified the Referee's corder and
ordered that claimant was centitled to continuing medical care
and treatment provided under ORS 656.245 for permanent residuals
resulting from Her industrial injury and granted claimantts
attorney a fee. The Fund contends claimant's current conditicn
is not the result of her specific injury and under ORS 656.2405,
it would be responsible to pay only for treatment of conditions
which were the result of the industrial injury, not for treat-
ment directed to and necessitated by the underlying disease
process.
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The Board ordered that the Fund was responsible for con-
tinuing medical care and treatment under ORS 656.2/5% for con-
ditions related to claimant's compensable injury. The Board
denies the Fund's motion for reconsideration.

v

. ORDER

The State Accident Insurance Fund's Motion for Recon-
'sideration 1s denied.

WCB CASE NO. 79-1485 - May 20, 1980

PEGGY BROCKMAN, CLAIMANT .
Doblie, Bischoff & Murray, Cliamant's Attys.
SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF

The State Accident Insurance Fund (hereinafter rererred
to as the Fund) seeks Board review of the Referee's order
which set aside .its denial of clailmant's aggravation claim
and ordered it to accept the claim and pay compensatica as
authorized by law_ until closed pursuant to ORS 656.268 and.
awarded claimant's attorney a $700 fee. '

I'ACTS

Claimant, a 43-year-old production worker with Western
Pulp Products Company, sustained a compensable injury to her
back on February 18, 1977 while reaching to stack sowme pots
coming off the production line. Dr. Eldon Erickson originally
diagnosea this injury as an acute lumbar strain. However,
on February 28, 1977, claimant went to Dr. Erickson complain-
ing of severe headache and neck pain, sharp intermittent
pain in the low back and both legs, along with a steady dull
ache and shoulder pain extending to both arms with nunbness
in the left arm. His diagnosis was a lumbosacral sprain ’
with associated strain, upper thoracic and cervical sprain
with associated strain and radiculitis extending to the left
lower extremity, and associated cephalgia.

The Orthopaedic Consultants, in October 1977, reported
that claimant complained of pain in the low back which
extended into both buttocks. They felt claimant's condition
was stationary and rated the loss of function of her back as
related to this injury as minimal.
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In November 1977, claimant attended the Disability
Prevention Center and was examined by Dr. Victoria Azavedo. 6
Claimant complained of pain in her low back, headaches and

shoulder pain which was intermittent and was increased with
movements of both arms, but decreased with sitting, relaxation

or a hot shower. -Dr. Azavedo diagnosed a mild chonic jumbo-

sacral strain, muslce tension or contraction headaches and

moderate functional overlay.

The claim was initially closed by a Determination
Order, dated February 6, 1978, which awarded claimant tempor-
ary total-disability compensation. A Stipulation, dated,
“July 13, 1978, granted clalmant compensation equal to 48°
- for 15% wnmscheduled disability for her low back injury and
‘additional temporary total disability compensation.

In September 1978, Dr. G. Knox, a neurologist, reported
that claimant continued to complain of: "Chronic, recurrent,
intermittent pain involving the neck and both upper extremities,
more problem on the right than the left as well as the
relatively recent onset of dizziness and necar syncope."
Claimant advised Dr. Knox that these symptoms began with her
back injury which occurred in February 1977. Claimant told
Dr. Knox she had transient episodes of sharp, but occasiocnally
throbbing, pain commencing at the base of the neck and
radiating into the right shoulder and right upper extremity,
specifically into the right second and third fingers., This
pain lasted from a few minutes to as long as an hour.

Claimant indicated the pain was very often associated with
numbness and tingling involving the right ulnar aspect of
the right upper extremity as well as the third and fourth
fingers of the right hand. Claimant also complained of
"weakness in the right upper extremity. Dr. Knox opined that
claimant could suffer from a cervical disc syndrome with
irritative C6-7 radiculopathy, or traumatic thoracic outlet
syndrome, or multiple entrapment ischemic mononeuropathies
involving the right upper extremity exacerbated by trauma or
a psychophysiological musculoskeletal reaction. Claimant
underwent EMG and nerve conduction tests. Dr. Knox opined
‘that the results of these tests indicated that claimant had
an apparent mild early mononeuropathy involving the right
ulnar nerve at the elbow and/ocr a probable "superimposed C7,
C8, Tl radiculopathy with distal segmental, mild neurogenic
atrophy -as well as evidence for segmental musculoskeletal
irritability". '

[, [ S

In January 1979, Dr. Robert Fry, who had been onc of
the original treating physicians in this case, reported that
claimant, in August 1977, had mentioned "some numbness which
started at the lateral condyle of the humerus and extended
down into the hand, causing numbness of all the fingers".
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Dr. Clifford Schostal, in January 1979, reported that
after reviewing the records in this case, opined that claimant
had neither a right tunnel compression, nor a right thoracic
outlet compression. He did feel that the tests performed by
Dr. Knox were consistent with the right ulnar neuropatny.
However, he did not feel that there was firm proof, electro-
physiologically, to implicate the right elbow as the site of
the right ulnar nerve lesion. TFurther, he felt based upon
the history given to Dr. Azavedo and -the Orthopaedic Consult-
ants, there was no relationship betwecen claimant's injury on
February 18, 1977 and the possible right ulnar neuropathy.

On January 16, 1979, claimant, by and through her
- attorney, requested her claim ko reopened. This request was
denied on February 7, 1979 by the Fund.

Also, in January 1979, Dr. Knox reported that he had
been treating claimant since September 1378 for a chronic,
recurrent, intermittent pain involving the neck and both
upper extremities. He indicated it was his opinion that
claimant experienced more than lumbosacral muscle strains as.
a result of her industrial injury in 1977. He felt that
‘claimant undoubtedly experienced trauma to the thoracie
outlet area with "exacerbation of the carpal tunnel syndrome".
Dr. Knox indicated that claimant specifically gave him a. :
history of trauma "incurred on February 18, 1977 with a very
definite temporal relationship of her current symptoms to
that date". He felt this claim should be reopened for
additional care and treatment as well as additicnal temporary
total disability compensation. He stated claimant was
unable, at that time, to engage in any gainful employment
because of her neurological condition.

In June 1979, Dr. Knox reported he did not concur with
Dr. Schostal. He stated that claimant did have objective
evidence of a C7-C8-Tl radiculopathy. He noted that Dr.
Schostal spent a great deal of time discussing the carpal
tunnel syndrome and that there was nothing in his report to
suggest that claimant had any involvment in the carpal
tunnel at all. He did not concur that patients with a thoracic
outlet compression syndrome gave a clearcut history of
sensory symptoms and as a matter of fact in his experience,
many of these patient's symptoms were very vague and diffuse.

He again indicated that claimant did have a very minimal
slowing of the ulnar nerve of the elbow, but probably did
have a very early ulnar neuropathy at the elbow.

There was no testimony taken at the hearing. The
matter was submitted on the record.
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The Referee noted there was a conflict between the two
doctors. He felt that opinions expressed by Dr. Knox were
more persuasive. He noted that he had treated claimant

throughout the course of her problem. However, it was noted
that neither Dr. Schostal nor Dr. Knox had treated claimant -
for the original injury. The Referee, after reviewing all

the evidence, concluded Dr. Knox's opinion should be given
more welght than the opinion of Dr. Schostal. Therefore, the
Referee set aside the denial issued by the Tund and remanded

‘the claim to it for acceptance and payment ol compensation

as authorized by law until closed pursuant to ORS 656.268
and awarded claimant's attorney a fee in the sum of $700.

'BOARD ON DE NOVO REVIEW

The Board, after de novo roview, affirms the Referee!
conclusions. The Board, like the Referee, finds Dr. Knox's
opinion to be more persuasive than that of Dr. Schostal.
Dr. Knox, even though he was not the original treating
physician in this case, has followed the case more closely
than Dr. Schostal. He expresses a-clear opinion that claimant's
current condition is related to her original injury. He
indicated that claimant specifically gave him a history of
trauma incurred in February 1977 with a very definite and
temporal relationship between her current symptoms and that
date. Therefore, the Board concurs with the Refcree S
conclusion and affirms his order.

ORDER
Thé‘Referee's order, dated December 12, 1979, is affirmed.
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this
Board review in the amount of $250, payable by the carrier.
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WCB CASE NO. 77-7751 May 20, 1980

WALTER BROWN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order On Motion )

On May 7, 1989, the Industrial Iademnity, bv ant throvan
its attorney, recucstoed the “oard to Jismiss btle Stalo Accidon
Insurance 'und's reousst for review in the ahove ant:clod mabt o
based on the fact that the Board ruales and L Yorkecvs! Comben

sation Law {ORS 650.,225(5)] ive Lhe i‘card no authoricy to lis-
‘™mlss cazes vaen the appallant fdeos nebl fFile a brief . “lthouagh
briefs are hel.ful in the review :roc:ss Zhey arc n.- necesasar!
for a Jde nevo vuvicw of the case. Industrial Tpvlemarts's roacucs!
siiould be doniled. )
(SIS I

Industrial Tademuliy's rnotien e fismiso the Noate 7eci-

d=nt Insurance Fund's reooucst for review i3 haerchy oo derd.
WCB CASE NO. 79-6874 May 20, 1980

BETTY LOUISE'CAMPBELL, CLAIMANT :
Welch, Bruun & Green, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore '
& Roberts, Employer's ‘Attys. K :
Request for Review by Employer ' A

The employer seeks Board Review of the Referee's order
which remanded this claim to it for payment of temporary
total disability compensation from April 24, 1978 until -

- cliosed pursuant to ORS 656.268; awarded a penalty equal to
25% of this compensation; ordered Dr. Peterson's and reclated
medical bills, as well as transportation expenses be pro-
cessed and paid and granted claimant's attorney a fee of
$§750. The employer contends this was in error.

FACTS

Claimant, a 46-year—-old onion inspector with this
employer, on March 26, 1976 injured her left shoulder. She
was originally treated by Oregon doctors. She tried to
return to work on April 6, 1979, but couldn't. She then
scught treatment from' a medical doctor in Walla Walla,
Washington. Claimant resides in Milton-Freewater, Oreyon,
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On April 30, 1979, Dr. Keith Peterson of Seattle,
Washington, examined claimant and diagnosed a cervical
dorsal strain and nerve root irritation..:

This claim was denied on Wa] 24 1979 hy the employer.
Claimant appealed the denial and the claim was tound to be
compensable in an Opinion and Order dated July 17, 1979 and
remanded to the employer for acceptance and payment of
:beneflts. The' issue’ of treatment by non-Orcgon doctors was
_not addressed at that hearing. 3

_ - In August 1979,”Dr. Petersbn-reported claimant had beén
disabled since April 24, 1979 and was still disabled.

. The Workers' Compensation insurance carrier for this
employer on August 7, 1979 denied respons 1b111fy for payment
of Dr. Peterson's bills under ORS 656.245 since he was an
out-of-state physician and such care was not authorized by
statute.

Dr. - Thomas Rosenbaum in August 1979, diagnosed chronic
cervical-dorsal strain by history and minimal ostecarthritis
changes of the cervical spine. He opined that claimant's
condition was medically stationary and that she had mild
permanent partial disability to this injury. Dr. Peterson
disagreed and did not feel claimant was able to work. e

Dr. R. W. Ruggeri of Walla Walla, Washington in late
August 1979, reported claimant continued. to .complain of neck
pain. Clalmant said she had last .worked on April 23, 1979
and then had gone to Dr. Peterson. Dr, Ruggeri [elt claimant
had a "probable cervical disc inveolving C8 root on the
lefe" . Claimant was referred to Dr. Donald Smlth of walla

Walla.

: "In September 1979, Dr. Smith felt claimant should

undergo a myelogram. The myelogram revealioed: "I. Anterior
and left lateral extradural compression | at the C6,7 level.
Ariterior compression at the C5,6 level". '

The carrier reimbursed claimant for her mileage and
prescription on August 7, 1978 and had -on July 31, 1979 paid
claimant compensation for temporary total disabiity from "4~
4-78 through 4-18-78" Claimant previously had been pald
temporary total disability compensation on April 17, 1979
for the period of March 28, 1979 through April 3, 1979.

Claimant testified she received a booklet from her
employer which it had obtained from the Workers' Compensation
Department. This booklet ddvised injured workers that they
were frec‘to_éhodse their doctors. - No distinction was made
batween in-state and out-of-state doctors. The factual 6
situation renders this case distinguishable from Rivers v. SAIF,
decided by the Court of Appeals on April 28, 1980.
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The FPReferee remanded the claim to the employer-carrier
to pay temporary total disability compensation from April
24, 1979 until closed pursuant to ORS 656.268;. ordered a
penalty equal to 25% of this compensation; ordered payrent
of Dr. Peterson's bills and related bills; and awarded an
attorney fee to claimant's counsel of $7540.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The Board concurs that the employer-carrier is respon-
sible and has to pay the medical bill for claimant's treatment
by Dr. Peterson. Claimant relied upon the bhooklet provided

. by the Workers' Compensation Department. However, she was

adviged on August 23, 1979 that Dr. Peterson's bill was
being denied by the carrier. The Board finds claimant's
acts up until this time were reasonable and based on her
good faith reliance on the informaticon she had. Therefore,,
the Board would afiirm that portion of the Refereé's order
ordering payment of Dr. Peterscon and related medical bilis.

The Board does not agree with the Referee's ordering
temporary total disabhility compensation from April 24°, 1979
until the claim is closed. Claimant last worked on April
20, 1979. The Board finds that the preponderance of ev1dence
does not establish that claimant is entitled to temporary .
total disability compensation from April 24, 1979, the.date,
ordered by the Referee. Claimant was hospltallzed on September,
10, 1979 and underwent a myelogram which revealed defects 1n'h -
the cervical spine. Dr. Smith indicated this condition e
would require surgical treatment. The carrier refused to’ N
reopen this claim. The Board finds claimant is entitled to
temporary total disability compensation from September 10,

1979 until the claim is closed pursuant to ORS 656.268.

Further, the Board would award penalties equal to 25% of the )
temporary total disability compensation due from September .. .
10, 1979 to October 15, 1979, the date of the Referee's B
order as a penalty for the carrier's unreasonable refusal to
reopen the claim. :

ORDER

The Referee's order dated October 15, 1979 is modified.

That portion 6f the Referee's order which remanded this
claim to the émployer-carrier for payment of temporary total
disability compensation from April 24, 1979 until closed’
pursuant to ORS 656.268 and awarded a penalty egual to 25%
of the temporary total disability from April 24, 1279 to
October 15, 1979 is medified. )

-297-



¥

This claim is remanded te the employer-carrier for
payment of temporary’ total disability compensation from |
September 10, 1979 until closed pursuant to.ORS 656.268.
Further, claimant is granted an amount equal to 25% of the
temporary total disability compensation due for the period
of September 10, 1973 to October 15, 197%, as and for a
penalty due to the carrier's unreasonable refusal to reopen

© this claim,

“The. remainder of the Referee's order is affirmed,

CLAIM NO. 79-556 ‘May 20, 1980

MILDRED ‘M. CAUSEY, CLAIMANT

Pozzi, Wilson, Atchison, Xahn ‘ _ ‘
& O'Leary, Claimant's Attys. |

SAIF, Legal Services, Defense Atty. .

Request for Review by the SAIF : i

“The State Accident Insurance TFund (the Fund) secks Board
review ‘of the Referee's order which granted claimant an award
for permanent -total disability, effective August 17, 1978, and
granted claimant's attorney a fee egual to 25% of the increased
compensation, not to exceed $2,000. The Fund contends that
this award is not supported by.the evidence and is excessive.

FACTS

Claimant, a 47-year-old janitress with the Colony Inn,
injured her back on March-29, 1976 while lifting & bucket full
of water out of a sink. 'This injury was originally diagnosed
as an acute lumbosacral strain with sccondary muscle spasms.
Claimant continued to have back problems and underwent a myel-
ogram on April 22, 1976 which revealed multiple defects at both
the L3-4 and L4-5 levels. However, Dr. Patrick Golden inter-
preted the myelogram as being within normal limits.

Claimant continued to have difficulty with her back and on
November 18, 1976 Dr. Golden performed a lumbar laminectomy at
the L5-S1 and L4-5 levels. The findings on surgery were nega-
tive for disc pathology. !

In January 1977 Dr. Jack Norman, a psychologist, reported
that claimant was’ exper1enc1ng distress and depression with
somatic symptoms manifested by emotional conflict which ap-
peared to include elements of secondary gain.
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Dr. Golden hospitalized claimant on Eebruary 6, 1977
because of continuing back problems and headaches. A vepeat
myelogram was done which revealed no disc herniation. While
hospitalized claimant was examined by Dr. Clifton Baker who
felt that claimant had right trccanteric bursitis. Claimant
stated her pain was aggravated by standing, sitting or lying
on the right side in bed or by lifting. She said that coughing
aggravated her back pain, but not her leq pain. In May 1977,
br. Golden reported that clailmant had a positive straight leg
test on the right and that both ankle jerks were absent. He
planned to re-examine claimant in June at which time he would
decide whether she would need additional surgery.

On June 2,-1977, claimant was found to be ineligible for

vocational rehabilitation. This was based on the fact that her

handicap was too severe. Claimant indicated she was physically
unable to return to employment and not interested in any voca-
tional assistance until she was physically well. Thé vocational
counselor noted that claimant had many subjective complaints

and had advised him she was unable to do her own housework

and could not consider re-employment.

In June 1977, Dr. Bruce Becker reported claimant had
stated approximately 30% of her pain was relieved following
surgery. " However, she reported she continued to have back pain
which was increased with heavy lifting activities and present
in the morning and in the evening. <Claimant had indicated she.
had not worked since the original injury. The ‘diagnosis was
a chronic mechanical low back pain. Claimant was treated with
an ocut-patient program through' the rehabilitfation med1c1ne
section. This was not successful in reducing clalmant s level
of pain and claimant was referred to the Portland Pain Center.

In November 1977, Dr. J. Stephen Vizzard, a psychologist,
assoclated with the Pain Center, reported that claimant com-
plained of constant headaches which started in the area 6f her
shoulder and worked up to her head, back pain and right leg
pain. Claimant indicated these headaches had begun at the time
of her first myelogram. She also indicated that her back and
right leg hurt although she felt she could live with those
difficulties if her headache problem was resolved. The only
pain medication she was using at this time was aspirin. Claim-
ant advised Dr. Vizzard that she was able to do her housework,
crochet, care for her houseplants, walk and perform vard anc gar-
den work. However, cilaimant felt she occasionally "pushed her-
self too far". Claimant's work, prior to her children beinag
born, included farm labor and cmployment as a janitress.

-299-



Claimant indicated that she had not worked while her children
remained at home. Dr. Vizzard feclt that claimant had a mild
tendency to overfocus on her  physical problems. His diagnosis
was chronic tension headaches, mild reactive depression anad
psychophysical musculoskeletal reaction of moderate degree.
Dr. Vizzard felt that if claimant could relicve her pain it
was quite probable that she would return to her previous
employment. He felt that she would be able to return to a
light to medium work. Claimant, in a follow-up ¢valuation at
the Pain Center stated that she continucd Lo have pain at the
"'same level she had prior to her admission tc the Center, but
that she was able to cope with the pain better by pacing '
‘herself . She also indicated that her attitude and outlook:

. improved over that which it had been previously. She had ac-
cepted the fact that her problem was not going to be cured|
and that she had to live with it. A subsequent follow-up |
psychological examination, Dr. Vizzard reported claimant .had
adapted to a certain position within her family and felt |
" that it was very likely she was receiving secondary .gains |
-as a result of her disability. He felt, considering ner age
and educational level (claimant has a third grade education),
the likelihood of her changing this particular adaptation

was guite small. He indicated that claimant continued to !
view herself as permanently and totally disabled. Dr. Vizzard
felt that it appeared that claimant continued to suffer pain
largely because of her psychological makeup. However, he
said- that she did have some organic basis. for pain, but the
fluctuatlng level of paln suggested that it served some kind
of unconscious purpose in her relationship with other pcople.
He felt that the likelihood of her return to any gainful

" employiment was minimal.. Dr. Golden concurred with these
‘reports and recommendations. ' '

.Y Determiuation Order, dated August 17, 1878, ordered{
claimant temporary total disability compensation and compehsa=-
tion equal to 50% unscheduled dlsablllty for her low back

lnjury

In March 1979, Dr. Rcbert Anderson reported claimant con-
- tinued to complain of low back and right leg pain. Claimant

said this was constant and was increased by bending, stooping,

or lifting activities. She indicated she was doing only
minimal amounts of housework. According to claimant, she
also experienced numbness in her right foot, Dr. Anderson
felt that claimant's condition was stationary. He felt that

claimant could return to some type of gainful activity that
would not require heavy stooping, bending or lifting activ=
ities. However, he felt that based on her age, educational
experience,  and work background, it would be difficult to

fit claimant into any type of job. He rated the total loss

of function of the lumbosacral spine as related to this injury

as mild to moderate,.
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Cn April 20, 18979, Dr. Golden requested authorization
to reopen the claim and perform another myelogram. This re-
quest was based on claimant's persistent complaints of pain
in the right lower extremily and her low back. Claimant was
hospitalized on Junc 26, 1979 for additional treatment by Dr.
Golden. A myelogram was performed on June 27, 1979 and was
normal. In July 1979 Dr. Golden cpined that ¢laimant should
be referred to the Vocational Rehabilitation Division since
she was only partially disabled and should bec able to engage -
in some type of work. He felt that she had chronic pain
which was not likely to be resolved with additional treat-
ment. '

Claimant testified she currently resides with her husband
who 1is disabled because of open heart surgery. She said
she had been a housewife for 20 years prior to her employment
with this employer. Pricr te her marriage she had worked in
cotton fields and performed general custodial work. Claimant
said she had to quit schocl in the third grade to help at
home. She has learned to read and write. Claimant stated
that she continues to experience chironic pain in the low back
which radiated to the right leg and down to the bottom of
her foot. Further, she sald she has headaches which are
chronic. Her pain 1is aggravated or increased by sitting, walk-
ing, lifting, and performing normal household chores. She
is unable to vacuum, dust and clean lower parts of windows and
has difficulty sleeping and climbing stairs. Since her injury,
claimant says she has not sought any work, since she does not
know any type of a job she could do. She has not consulted
any employment services or filed any job applications or gane
to any job interviews since her injury.

The Referee concluded claimant was permanently and totally
disabled. His finding was based on her right leg, low back,
headaches and psychological problems considered with her age,
education and work experience. The Referee found, that medical
evidence alone established that c¢laimant was totally disabled
and that her failure to search for work should not be weighed
against her. Therefore, the Referee granted an award cof com-
pensation for permanent total disability effective Auqust
17, 1978 and granted claimant's attorney a fece out of the in-
creasced compensation not to exceed $2,000.
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BOARD ON DE NOVQ REVILW

The Board, after de novo review, modiflies the Referee's
order. The Board disagrees with the Refercee's conclusion |
that the medical evidence alone establishes that claimant -
is entitled to permanent total disability. The preponderance of
‘medical evidence in this case indicatcs that claimant can per-—
form light to medium work. 1In cases where the medical evi-
dence alone does not estabilsh permancent and total disability
or total incapacity, thc Board must consider other relevant
factors such as claimant's age, training, aptitude, condition
of the labor market, adaptability to non-physical labor and
emotional condition, Claimant is now 50 yoars old and has
-a third grade educaticon. Pricor training consists mainly of
manual work. The Board finds that considering all the relevant
factors in this case that claimant's injury though severe is
not such that it can be said that recgardless of motivation
that claimant is likely not to be able to engage in gainful and
suitable employment. The Board notes that claimant has not
attempted to return te work and has not attempted to [ind 'any
work other than reading the help wanted advertisements in the
newspaper. The Board finds, based on all the evidencc in this
case, claimant is not permanently and totally disability. ‘How-
ever, the Board finds, based on this evidence, that claimant
.1s entitled to an award of compensation egual to 208° for 65%
ungcheduled disability for low back injury. This award is in
lieu of any previous awards granted. ’ e

ORDER

The Referee's order, dated August 30, 1979, is médified.

Claimant is hereby granted an award of compensation equal
to 208° for 65% unscheduled disability for her low back injury.
This award is in lieu of -any previous awards of unscheduled
disability for this injury. The remainder of the Referee's
order is affirmed.
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WCB CASE NO. .78-5295 May 20, 1980

ROBERT FRANKLIN, CLIAMANT

George N. Gross, Claimant's Atty. o

SAIF, Legal Services, Defense Atty, AP L
Order Denying Extra-Ordinary Attorney Fees o i , \

On May H, 1980, claimant's attorney requested the BRoard
grant claimant attorney fees for extraordinary services., The
sole issue at the hearing was claimant's entitlement to have
certain medical care, in the sum of $88.00, paid for bv the
State Accident Tnsurance Fund. Claimant's attorney, in -his
affidavit, states this case involved the takinc of a deposition,
a hearing, an appeal, and other c¢ffort on his part to prevail
for his client. The Referee awarded claimant's attorney a fee
ecqual to 25% of the amount of the medical b111 the attorney had
relieved claimant from paying.

The Poard Adoes not find claimant's attorney is entitled to
an additional fee in this case. Claimant's attorney prevailed at
the Board level, but did not file a brief and so is.not entitled
to a fee. If claimant's attorney felt.he was entitled to a largerx
fee at the hearing level, he should have reguested it fram the
Referee. Therefore, the Board denies claimant's request for extra-
ordinary services,

IT IS SO ORDERED.

WCB CASE NO. 78-52095 May 20, 1980

ROBERT FRANKLIN, CLAIMANT

George N. Gross, Claimant's Atty. -

SATIF, Legal Services, Defense Atty.

Order Denying Request For Reconsideration
On May 13, 1980, the State Accident Insurance Fund (Fund)
requested the RPoard reconsider its Order on Review which affirme
and adopted the Referee's Opinion and Order. The Referee found
claimant was entitled to have the Fund .pav for treatment reniered
by Dr. Schmidt from March 22, 1979 and qranted claimant's attorncy
a fee. The Fund contends there was a failure of medical procf of
causation. .

The Beoard finds no reason to reconsider its order and so
would deny the Fund's request for reconsideration. :

IT IS S50 ORDERID.
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WCB CASE NO. " 78-7623 ~  May 20, 1980

MARIE GILBERT, CLAIMANT

Samuel Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
.Amended Order On Review

On April 21, 1980, the Board entered its Order on Review
affirming the Fund's denial of claimant's aggravation claim
but ordering that that portion of the denial which denied
any continuing medical care and treatment undcr the provisions
of CRS 656.245 be reversed. On April 28, 1980, claimant,
by and through her attorney, reguested that an attorney's

‘fee be granted for particlly prevailing before the Board on
review, -After looking over this matter, the Board au.ces
that this should be done.

The following paragraph should be added under the "Crder"”
poertion on page four:

"Claimant's attorney 1s hereby granted a reason-
able attorney's fee for his scrvices in connectio
with this Board review in the amount of $150, pay-
able by the carrier. ) :

The remainder of the Board's order is af firmed.

IT IS SO ORDERED.

- WCB CASE NO. 79-2404 '~ May 20, 1980

JOE C. JANSSENS, CLAIMANT ]
Allen T. Murphy, Claimant's Atty.
Bullard, Korshoj & Smith,

. Employer's Attys,

. Request for Review by Employer

The employer seeks review by the Beard of the Reizree's
-ordéer which set aside its denial and remanded claimant's
claim to it for acceptance as a non-disabling compensable
injury.

FACTS

, Claimant has been employed many years by Portland

. General Electric and in 1977 worked fcr a short time at the
Trojan Nuclear Plant. Claimant testified starting February

' 1978 he worked as a line foreman who had a project at Trojan.

He ran a crew engaged in repairing and repacking valves. In

some work areas there was danger of contamination and he

_wore all of the protective gear.
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Upon arrival at Troijan in February 1978 he huad the
required body scan test. This test was repeated in May 1978
when the project was completed. - ,

Claimant testified the radiation technician who performed
the May 1978 test "looked alarmed". Claimant then, in June, -
1978, had another body scan test performed.

Claimant's radiation exposure was to Cesium 134 and
137. ‘Cesium is the most electropositive of all e¢lements.
It ignites in air and is a product of fission.. ,

Claimant testified he becane concerned and talked to
the boss.of the radiation technicians about his test results.
He was told that "it wouldn't hurt him" and the test results
were within the allowable levels set by the Nuclear Reqgulatory
Commission. Claimant testified he wasn't satisfied because
this man didn't tell him what "it" (meaning the radiation)
would do to his body. Claimant testified he finally sought
out doctors to give him "peacce of mind" and that is exactly
what they did. Claimant further testified there was nothing
physically wrong which made him seek out a doctor. le
suffered no injury or disease or illness at Trojan and was
disabled in no way and lost no time from work. Claimant
didn't file his claim for seven months, l1.e. until Decenmnber

29, 1878.

Mr. Walt, the radiation protection supervisor, testified
that Cesium 137 exposure comes from eating deer meat and
fowl which has been contaminated from radiation fallout.
Claimant's internal exposure was 86 milligrams and the
government's standard maximum is 3,000 mllllgrams. Tne body
naturally eliminates Cesium.

Mr. Walt testified that claimant's radiation exposure
levels were close to being insignificant. He testifizd he
had two long discussions with claimant and felt that claimant
had understood his explanation.

Dr. Gates, a director of nuclear medicine, testiflfied
after sitting throughout the entire hearing and examining
claimant's personal exposure history and test results. He
said that there are two injuries which occur with high
levels of radiation, 1.e., genetic and sematic. He felt
claimant received a miniscule amount of radiation so low as
to be insignificant. 1In fact, claimant's exposure level was
1/15th of that expected after a normal bone scan. Further,
he stated that claimant's exposure caused no injury, no
disease and no. disability. There was no regquirment or need
for the claimant to seek medical services. Claimant should
only have had to consult the radiation safety officer if he
had any gquestions or fear as the radiation safety ocfficer
was an expert.

On January 24, 1979, the carrier 1ssued its denial.
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The Referee found the increased levels of Cesium 134
and 137 were a result of work ¢nposure which constitutaed an
injury and not an occupational diseasce. the Referee found-
claimant seeking medical services was rcasonable and, therc-

- fore, remanded the claim to the employer for ncceptance and
- an attorney fee of SSOO

BOARD ON DE NOVO REVIEW

The Board, after de noveo roview, reverses the Referee's

"order. The preponderance of the evidence in this case does

not establish claimant suffered any injury, discase, infection,
disability or adverse affect at all from his employment in

.this case. Dr. Gates testified that the medical probabilities
‘were that claimant would.not sulfer any adverse affects from

the very low level of exposure claimant had received. .-
Therefore, the Board reverses the Refcorec's order in lta‘
entlrety and approves the employer's denial.

ORDER

‘The Referee's order, dated Movember 1, 1979, is reversed
in its entirety. -

The employer's denial, dated January 24, 1979, is
restored and affirmed.

WCB CASE NO. 79-1432 May 20, 1980

ARDIE McKELLIP, CLAIMANT

James D. Vick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's orde-
which affirmed the Determination Orders and granted ciaimant
no additional relief. Claimant contends her claim was
prematurely closed, she 1is entitled to penaltles and wttorne's
fees, and additional cowmpensation for permanent disability.

FACTS

On October 3, 1978, claimant was working con the belt
line pulling corn for Dalgety Toods Cannery when she «lilipped
on the stairs in her work area. She reached behind her and
grabbed the rail with her left hand causing her to jeik.
Claimant id not fall nor did she bump any parit of her body
on the stairs or railing. She suffered a strain to the
muscles and ligaments inr heyr shoulder and neck area.
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On October 4, 1978, Dr. Steven DeShaw commenced oh:ro-
practic treatment. He reported on ilovember 6, 1978 whal. no
permanent impairment would result frowm the injury.

Dr. DeShaw and the State Accident Insurance Fund's
(Furnd) medical consultant, Dr. Much, differ on the type and
frequency of treatment being provided to the claimant by Dr.
DeShaw

Dr. Robert Anderson examined claimant at the Fund's
request and found claimant medically stationary on January'’
11, 1979. The objective evidenca upon exXamination and wn-
rays showed no 1mpa1rment of function of the dorsal lurbar
‘spine, cervical spine or left shroulder.

This c¢laim was initially closed by a Determination
Order, dated February 8, 1979, which granted claimant tempor-
ary total disability compensation.

On February 14, 1873, Dr. DeShaw reported he did agree
with Dr. Anderson that claimant was medically stationary.
However, he felt the prognosis was quite good that claimant
would have no residuals as the result of her injury.

A Second betermination Order, dated March 13, 1979,
affirmed the first Determination Order.

Dr. David Sonner, D.C., on April 4, 1978, indicated
claimant'’s condition was not medically stationary. -He felt
it was premature to determine wh;ther claimant would havc
any permanent disability.

Dr. Anderson was deposed and reaffirmed his prior
report.

The Referee gave Dr. Anderson the yrcater weiqght based
on his examination on January 11, 1979 and reinforced by the
deposition on April 9, 1979. The Referee found that the
usual weight given to the opinions of the treating doctors,
Dr. DeShaw and Dr. Sonner, was neilther justified nor reason-
able in the absence of objective evidence. The Referee
found there was no premature closure, there was no permanent
disability, and there was no justification for further
treatment, The Referee found that claimant had failed to
establish by a preponderance of the evidence a need for
further medical treatment, additional temporary disability, .
or additional permanent partial disabiliity. The Referce
also found, based on the subjective history given by the
claimant and her witness in the transcript, claimant's
testimony was not credible. The Referse opined that the
Evaluation Division had adequately compensated claimant,

The Referee failed to specifically address tho issues of
penalties and attornev's fees. Therefore, Lhe Referee af-
firmed the Determination Orders.
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BOARD ON DE NOVO REVIEW

_The Board, after de novo review, affirms thc Referde's
order. The Board notes the Rcleree falled to address the-
issue. of penalties and - attorney's fees for the Fund's alleged

unreasonable refusal to pay mcdical bills. A dispute udrosc
in this case between DRrs. DeShaw and Much. In Decembor

1978, Dr. Much wrote Dr. DeShaw indicating it was .felt Dr.
DeShaw's billings were high. Dr. DeShaw did not.respond to
this letter until February 9, 1979, delaying any resolution
of the problem. The Board Finds that such a situation does
‘not give rise to a finding that the Fund unreasonably refuscd
to pay medical bills. Part of the delay was caused by Dr.
DeShaw. The Board finds nothing in this record to, justify
the awarding of penalties and attorney's fees on this issue.

- -

ORDER

The Referee's order, dated November 30, 1979, is affirmed.

WCB CASE NO. 78-8085 - May 20, 1980

GEORGE RATTAY, CLAIMANT : S T

Pozzi, Wilson, Atchison, Kahn , T
& O'Leary, Claimant's Attys. - S

SAIF, Legal Services, Defense Atty.

Request for Review by Claimant . - . o

Claimant seeks Board revicw of the Relerec's order
which found the State Accident Tnsurance Fund's (Pund)
of fset in this case was proper and’ remanded claimant's claim
for a broken leg and back injury to it f{or acceptance and
payment of compénsation. Claimant contends he 1s entitled to
a penalty based upon the medical expense and temporafy total
disability compensation incurred as a result of his compen-
sable injury and a penalty for the Fund's unreasonablc dolaj
and denial of the paymenL of compensation.

FACTS

‘Claimant, in thlS case, has been granted an award of
permanent total dlsablllty On December 14, 1978, claimant’
filed claims for an alleged injury to his ]Lft and riqgnt leg
and back due to attacks of vertigo, which caused him to lose
his balance and sustain injuries to these porticons of his
body. Claimant's original injury had consisted of a hearing
loss. . .
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A Determination Order, dated October 3, 1977, granted
claimant compensation for temporary total dlsablllty and
compensation equal to 74.38° for 38.74% loss of binaural .
hearing resulting from 38, 74% loss of hearing in the left -
ear and 38.74% loss of hearing in the right car. A Stlpula—
tion, dated February 15, 1978, reopened the claim as of .
January 25, 1978 and clalmant entered a vocational rehablllta— ‘

tion program. Claimant completed this program and a Second
Determination Order, dated June 22, 1978, granted claimant
an additional award of temporary total disability from
January 25, 1978 through April 6, 1978. A Stipulation,
daied August 22, .1978, roopened the claim for. temporary’
total disability compensation cuiiencing on April 6, 1978,
and continuing until the claim was agnin closed. Purther,
the Stipulation provided that claimant was to receive medical
care and treatment as necessary for the treatment of his
condition, including psychological conditions, arising out
of his injury on July 9, 1976 and further provided that
permanent partial disability award paid by the Fund since
April 6, 1978 would be offset against back temporary total
disability payable and this offset was subject tc payment on
account of any-additional permanent partial disability
awarded that clnrimant may receive upon a detcrmination.

In December 1978, Dr. Scott Struckman reported that
claimant had Meniere's disease with episodes of "fainting,
etc.” Claimant advised Dr. Struckman that because-of his
fainting episodes he had fallen, injuring his knees. Claimant
stated that in July 1978 he had fallen on some steps of a
sidewalk and struck his left knee which resulted in pain
which radiated up his back and down into his foot.. Clalmant
also reported that pain began into his back and radiated
inte his buttocks and down his left leg to the knee. These
two pains developed at the same time. Dr. Struckman felt
that claimant was experiencing degenerative changes in his
back which was accounting for the majority of his symptoms.

The doctors at the Psychology Center, in February 1979,
reported that Dr. Hickman of that Center in September 1978
had reported that claimant on one occasion experienced a
seilcure-like reaction which Dr. Hickman felt was most likely
an acute hysterical reaction. Dr. Hickman noted that c¢laimant,
while in his office, because irrational, mumbled, then
swore, his dentures fell out of his mouth, his color became
pale, he was unable to stand or walk and Dr. Hickman felt
claimant was on the verge of violence. Dr. Hickman reported
that there was a period of unconsciousness and that this
attack lasted for approximately 15 minutes. 1In February
1979, claimant had another similar episode during a therapy
session in which he appeared disoriented and laid down for
approximately 10 minutes, during which time he did not
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respond to his name. It was roeported that cleimant continued
to have difficulties with "seicvures” during the remairder of
1978. He reported at times he was dizzy, disorlented, N
experiencoed vertigo, lost his balance, had difficulty hearing .. . . .
and sounds became jumbled. He also reported that he bhccame o
very fearful and nauseated. o ) R

On TFebruary 15, 1979, Dr. C. Conrad Carter, at the
University of Orecgon Health Sciences Center, reported that
claimant continued to complain of ecpisodes of confusion and
progressive impairment of his hearing, tinnitus and episodes -
of vertigo. Claimant leported that his cpisodes of vertigo
“had been diagnosed as Meniere's disease and that they appeared

-1f he did not take his Valium ru gularliy. Claimant aiso -
advised Dr. Carter that increascs in tinnitus, apger, u;sappointf
ment, or being too happy or frustration, would cause him to
lose control of his speech, and sometimes caused him to
experience dizziness. Claimant reported on occasions he
fell and would lose consciousness., Claimant reported. in the
fall of 1978, while in a crowded restaurant, hc had an
episode where his legs wont out from underncath him and he
. fell, fracturing his ri<ht lower leg. EMG studies and EEG
studies were normal.

Dr. A. J. Schleuning, in March 1979, reported that
often a patient, after a traumatic accident, would develop
symptoms similar to Menlecres. He felt that in claimant's- -
case, the vertigo was not caused by his hearing loss. O

+Also, in March 1979, Dr. Carter reported that he did
not feel claimant's episodes of hecoming lost, mental confu-
~sion, vertigo, or arnesia were actually epileptic seizures.
He suspected that they all are emotional in origin. He felt
if :claimant continued to have "spells" or other symptoms
which might cause someone to think that they should reassess
the possibility of an organic brain lesion as the cause of
these symptoms. ' .

, On April 11, 1979, the Fund denied claimant's claim for
the leg injury and the back injury. This was based on the
fact that it did not feel that the claim for these injurics
was related to his hearing loss.

On May 21, 1979, Dr. Ecdward Colbach, a psychiatrist,
reported that after he examined claimant and as claimant was
leaving his office, claimankt expericnced,one of his "spolls”
Dr. Colbach indicated that during this period claimant
babbled somewhat incoherently and was fairly unresponsive.
This lasted approximately five to ten minutes. Dr. Colbach
felt that claimant was suffering from a hysterical personality
which meant that the claimant was very suggestible, dramatic,
and oversensitive, He noted that claimant did suffer some
actual hearing loss and from Meniere's disease with some e
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intermittent vertigo. Dr. Colkach felt that claimant did
suffer from hysterical neurosis manifested by a type of
psychological seizures as well as possible complications to
his actual organic hearing loss. He felt that hysteria was
brought about by the demise of his working abilities partially
due to this hearing loss. He felt clailmant had a 50%-95%
impairment of the whole man. Dr. Colbach opined that claimant's
current deteriorated emotional state was closely tied to his
industrial injury. He reported that claimant apparently
functioned adeguately until his hearing reached a point

where he could no longer work. Since his termination of

work, Dr. Colbach reported that claimant's condition nhad
steadily deteriorated.

A Determination Ovder, dated June 28, 1973, granted
claimant temporary total disability from April 6, 1978
through May 21, 1979 and an award for permancnt total disabil-
ity effective May 22, 1979. '

The claims filed in Pecember 1978, for claimant's low
back and right leg injury were not denied by the Tund until
T April 11, 1979. C(Claimant, however, was receiving temporary
total disability compensation at that time, and had accumulated
medical bills which were not paid by the Fund. Claimant
contended he 1s entitled to penalties and attorney's fess
for the Fund's unreasonable refusal to pay medical bills and
for the unreasonable resistance to the payment of componsation.
Claimant alsc contended that he is entitled to penalties and
attorney's fees for the Fund's offseting of awards. Claimant
had been drawing his permanent partial disability award and
on February 15, 1978 the Stipulation reopened his claim for
vocational rehabilitation commencing on January 25, 1978.
The Fund commenced payment of temporary total disability
compensation and did not stop the payment of permanent
partial disability compensaticn. This resulted in claimant
being overpaid $1,353.28. The Fund offset this amount in
the next Determination COrder which granted claimant permanent
total disability. The Second Determination Order granted
claimant additional temporary total disability compensation
from January 25, 1978 through April 6, 1978. The Stipulation,
in August 1978, reopened the claim as of April 6, 1978 for
treatment of a psychological condition and authorized the
of fseting of permanent partial disability compensation
against the back temporary total disability then due.

~311-



" oot - T

- The Referce found that the lund was contitled to the
of fset for that period of vime 1% paid temporary total
disability benefits firom May 22, 1979 through July 3, 1879
because it was an adjustment pursuant to statute and further
the stipulation of August 1978 provided the case should be
reopened for - the paymcnt of temporary total disability
L commencing April 6, 1978 and to continuc until the claim was
closed. The stipulation spcecifically provided that the
amount the Fund paid as permanent partial disability since
April 6, 1978 should be offsct against back tcemporary total
-disability payments. Therefore, the Referee concluded that
the Fund's offsct was proper. lle found the payment of
concurrent benefits was in ¢rror by the Funac and was awure’
of no opinion that any hardship would should fall upon the
claimant and his family bv reascn of the Fund's mistake.
Upon being asked to reconsider his order, the Referec {ound
that claimant's back and right leg injury were rclated to
claimant's psychological condition as a result of his compen=-
sable injury. Therefore, the Referce set aside the lund's' '
denial of this condition and remanded it back to it for
acceptance and paymenkt of compensation until the claim was
closed and granted claimant's a2ktorney a foeo.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Refefee's
order. The Board concuts with the findinags and conclusions
made by the Referce in this casce, however, the Roard fcels
that claimant is entitled to an amount equal to 25% of the
unpaid medical bills relating to his low back and right
lower leqg injury as a penalty and an attornrey fee for the:
Fund's unreasonable resistance to the payment of these-:
bills. '

ORDER - - | |
The Relcrce's order, dated Octeoboy 223, 1979, and as
amendod by the order, dated October 26, 1979, 1s modificd.

Claimant hereby iIs granted a sum cgual to 25% of vie
medical bills related to his low back and right lower leg
injury as and for & penalty for the Fund's unreasonable
refusal to pay these bills. “The remaincer of the Referee's
order is affirmed.

Claimant’'s attorney is hereby granted as a reasonable
_ attorney's fee a sum equal to $50, payable by the Fund.

i
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WCB CASE NO. 79-3790 May 20, 1980

KEVIN SAHNOW, CLAIMANT

J. Davis Walker, Claimant's Atty.
SATF, Legal Services, Defense Atty.
Order On Motion

On ay 7, 1980. the clalmant, Ly and throusrh e at=
torney, reaquasted the Board to Alsmise the State AC:JJcnp
Tnsvurance Fund's rvoeouocst for revies 331 thoe obove ortitled
mitter basced on the rFact that the funl had failed te {f1le
its. bricf in o timely manner. Tao Reard rules awd Li

T'orkers' Compansation Law [ORS (56.295(5)] ~aiva khe Poar
no authority to disnliss cagscs when e apnellorl do- o nok
file a Wricf. Althouch bwriefs are hel »Tndl o dn Lae revoov

process thev are not necessary for a Jdo nove roviet of ghe
rase. Clalmant's roguest should b donlaed.

o,
DAL

Claimant's mobion to fdismiss Lhy State Soclooent Iogar-
ance Fund's recuest for roview 15 horeby deniced.

WCB CASE NO. 78-2682 May 20, 1980

NICK SCIARAFFQO, CLAIMANT

Ronald E. Rhedes, Claimant's Atty.
Roger Hill, Employer's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seceks review by the Board of the Relecree's
order which found Terra Northwest Industries was a non-complying
employer within the meaning of the Workers' Compensation law
during the period December 21, 1977 through January 25, 1978,

Terra Northwest had appealed a March 1978 Compliance De-
partment's proposed order that it was a non-complying employer
during the period December 21, 1977 through January 25, 1978
during which time claimant sustained an on-the-job iniury.
FACTS

Mr. Goldbeck formed his own company, Terra Northwest In-

dustries, on July 7, 1977, to build houses. At that time Mr.

Goldbeck owned all of the stock and was president. Mr. Hill -
was secretary and attorney. . In late 1977, because of the work-
load, Mr. Goldbeck needed assistance and incorporated.
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Mr. Hill, the corporation lawyer, testified that Mr,
Goldback wanted all members to do all phascs of construction
before they supervised others and had more responsibility. ,
Even though the minutes of the meeting were typed up in his
of fice, they were not held in his office nor was he ever
present.

The Referee fouird that despite Mr. Goldbeck's testimony
that ail the people were hired as managers and the work
that they did was merely to train them for future jobs,
he found that claimant was hired to do general labor work,
and that claimant took instructions from either Mr. Goldbeck
or one of the other men and was paid a salary with general with-

- holdings and did not take part in supervising anyone.

The Referee further lfound that claiwant was not told
he was a corporate officer or a stockholder. The Refercc
concluded that he believed claimant's testimony over that
of Mr. Goldbeck and that Mr. Goldbeck was a non-complying
employer at the time of claimant's injury on January 24,
1978. '

BOARD ON DE NOVQO REVIEW

The Board, after de novo review, affirms the Referee's

order. The. corporate records in this case are not credible.

They were prepared by a person not present at the corporate
meetings, which were not held in his office. It is clear
claimant was serving in a dual purpose as a corporate officer
and as a laborer. While performing in his laborer role
claimant suffered the injury to his fingers. At that time,
claimant was working as an employee of the corporation and, as
such, was a subject worker. Terra Northwest Industrial was
his employer and was a non-complying employer. Therefore,

the Board affirms the Referee's order.

ORDER

The Referee's order, dated August 29, 1979, and as amended
on Septewber 14, 1979, is affirmed.

Claimant's attorney is hereby granted a reasonable attorney's

fee for his services in connection with this Board review in
the amount of $300, payabkle by the Fund.
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Claimant's supervisor at Schultze Tire Scrvice testified
that claimant never complameu of any dilfficulty with his a
knee and required no help in performing his Job. le indicaled
that claimant's job required him to [lrequantlv o to the '
field to change tirves on vehicles. Further, he said that he
often saw claimant playing tennis during tho summer.

The Referee, after reviewinag all the cvidence in this
case, found that based on the preponderance of the evidence,
claimant suffered a 30% loss of use of his left leg. There-
fore, he awarded claimant compensation egual to 45° for 30%
loss of use of the left leg due to this injury, such award
in lieu of the previous award and granted claimant's attorney v
"a fee out of the increased compensation. Tha Referce [urther
stated that his decision in this case in no way disposed of
the issue of whether or not claimant has suffered a compensable
injury to his left ankle.

BOARD ON DI NOVO REVIEW

The Board, after de novo review, reverses the Referee's
order. In this case, the Board does not find that the
medical evidence establishes that claimant juctalned'any
more loss of function than that which he was granted:by.the
Determination Order. Dr. Balme, in February 1979, 1n,,cated
that the knée had full range of motion wibth no effu510n ‘and
that the ligaments were intact. Further, there had beén  good ‘ib
healing of the lateral femoral condylar [racture fragment as
well as the intercondylar tracture. Claimant was complaining
of occasional achiness in the knee. Further, after being.
released to work claimant returned to his regular job -and
eventually took a job 1n construction. Claimant has been
able to work both these jobs with minimal ditficulty.
Therefore, the BRBoard finds, based on all the ov1dencc, that
the award of compensation glantcd by the Determination Order
correctly reflects claimant's loss of function of his'leflt
leg. The Board, therefore, reverses the Refcree's award of
compensation and restores the award of compensation: granted
by the Determination Order.

ORDER

The Referee's order, dated November 16, 1979, 1s reversed
in its entixety. The Determination Order, dated November
20, 1978, is restored and affirmed.
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. .CLAIM ggz C 214030 . May 20, 1980
WILBUR M. SLATER, CLAIMANT

Galton, Popick & Scott, Claimant's Attys.

SAIF, Legal Services, Defense Atty.

Own Motion Order <

On April 25, 1980, claimant, by and through his attorney,
requested the Board exercise its own motion juzlewlctlon to
reopen hig clalm for his October 27, 1969 left knee injury -
This claim had been initially closed by a Dctermination Order,
dated May 6, 1971, and had been reopened and closed by subsc—
quent Determlnatlon Orders and by an Own Motion Determination.

‘Claimant's aggravation rights have expired. Attached to

claimant's reguest was a report, dated April 14, 1980, from’

Dr. Robert Manley. . In that report, Dr. Manley stated claim-
ant had ‘severe degeneratlve osteocarthritis, involving-his left
knee. Dr. Manley pér formed an arthroscopy.on claimant's' left
knee on‘February 26, 1980 Dr. Manley stated: "It 1s -medically
probable that this man s current problem is drrectly rolated

to hlS prev1ous 1njur1es . + . It is my opinion that .this
man's current treatment is a contlnuatlon of his previous injur-
ies and surgerieés"” He felt "time loss" benefits should commence

on February . 26, 1980

The State Acc1dent 'Insurance Fund - (Fund), on May 3 1980,
advised the Board claimant had been hospitalized on April 23,
1980 for a total knee replacement. The Tund indicated it dld
not oppose an Own Motion Order reopenlng this iclaim .as of April:
23, 1980 ' . t, ;

‘The Board after rev1ew1ng the ev1dence presented finds it
is suff1c1ent to. reopen .the claim. . Therefore, the Board orders:
that this clalm be reopened effective April 23, 1980 for payment
of compensatlon ‘and other benefits claimant is entitled to .under
law until closed pursuant to ORS 656.278.

Claimant's attorney’ should be granted as a reasonable.-
attorney's fee a sum equal to 25% of the increased compensa-
tion for temporary total disability granted by this order,
payable out of said compensation as paid, not to exceed $750.

IT IS 50 ORDERED,

SO
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Order On Remand

WCB. CASE NO. 76-573 May 23, 1980

ALAN B. BANKS, CLAIMANT

Emmons, Kyle, Kropp & .Kryger,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.

On July 24, 1979, the Board issued an Order on Review
in this case which modified the Referec's order, dated '

" November 2, 1978. 4l Joard ordered the following: (1) that

the State Accident Insurance Fund (fund) pay for the iwcdical
seérvices rendered to claimant by Dr. Cunn; (2) that claimant's

‘[sic] partial denial, date:l May 13, 1976, was to be approved:

(3) awarded claimant's attorney a fec for prevailing on the
issue of responsibility for payment of the medical bills
submitted by Dr. Dunn and the issuc of termination of itempor-—
ary total disability compensation; and (4) awarded claimant
compensation equal to 80° for 25% unscheduled disability (in
lieu of the 60% unscheduled disability award granted by the
Referee} and affirmed the rest of the Referee's order.
Claimant timely appealed this order contending he had proven
that 'his headaches and blackout spells: denied by the Pund on

JMay 13, 1976 were-related to his industrial injury and the
- award of permanent partial disability was not adequate to
- compensate him for this Jloss of wage carning capacity.

. On March 10, 1980, the Court of Appcals issued an
opinion and order in which the Court held that the Reforee
had correctly evaluated the evidence and that those symptoms,
the headaches and blackout spells, were properly included in
arriving at the extent of disability. The Court held that

the Board should not have reduced the award and reversed the

"Board's order. The Board, on May 8, 1980, received the

Judgment -and 'Mandate in this case from the Court.

The Board, in compliance with the Judqment and Mandate
of -the Court of Appoals hereby amends its Crder on Review as:

follows
The Referee's.ordcr, dated November 2, 1978, is af firmed,

IT IS SO ORDERED.
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WCB CASE NO. 78-8820. . May 23, 1980 .

KIMBERLY BRADFORD, CLAIMANT
Blackhurst, Hornecker, Hassen
& Brian, Claimant's Attys.
Velure, Heysell & Pocock, Employer's. Attys.w
Request for Rev1ew by Employer

The emplofer seeks Board revicw of the Referce's order
which set aside its denial of certain medical treatment,
granted'claimant compensation equal to 80° for- 25% unscheduled
disability for back injury and .granted claimant's attorney a.
-fee.” The employer contends its donlal is corJect and that
award of compensatlion 1s excessive.

FACTS. -

" Claimant, a 2l-year- old automotlve cashltr with this _"
employer, on’ February 7, 1977, filed a claim ihat hor work
had caused her back to hurt

‘Dr. Thomas Bolton, in- January 1977 reporLed cldrmant .-
had been adv1sed to have her back checked five years pre-.
vious.  ~X-rays had revealed scoliosis. Dr. Bolton opined
claimant had a postural low backache based on her sc011051°
and prolonged standlnq she did at work. - ;

In March 197? Dr Jan Votrnba, D. C reported that
Sane January 1977 claimant had had Sonro exacerbation-
with .occasional remission of _back pain. ‘He released claim-"
ant for liqght work on March 7, 1977. He felt claimant® - - =
would suffer no permanent dlsability.

Dr.’ John'‘Gilsdorf,' in June 1977, opined claimant had
structural- low back pain as ‘a_result of “"work activity
:superimposed’ upon 10nqstand1ng postural prablem of idio-
pathic scoliosis, which™ 15 mild and stable”. lle. felt ]
claimant's condition was stationary and she would consist-
ently experience variable degrees of low back pain.

In January 1978, Dr. Gilsdorf reported claimant was
working in the pharmacy for this employer. This required
sustained'standing Claimant reported she still had days
of severe pain, but had not missed any work. Dr. Gils-
dorf felt a job change into onc that did not require sus-
tained standing or repetitive bending or stooping or signi=-
ficant lifting would be beneficial. He felt claimant's
condition was still stationary, but noted with additional
conservative treatment it would be less symptomatic.

A Determination Ovrder, dated June 2, 1978, granted
claimant temporary total disability compensation.
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"’In-Septcnber 1978, Dr. Neil Towne, D.C., ©oonciod

claimant had no prior history of low back pain, even thosih

- - she had a pre-cxisting-condition of scoliosis. He falr |
she had returned to her pre-injury status. '

The insurance carricr for this employer, on October 12,

1978, denied payment of further medical and time loss bene-

fits based on claimant's rcceiving trecatment related to her

" scoliosis condition.

In April 1979, Dr. Gilsdorf indicated he felt "that the
aggravatinq circumstances described . . . were aggravating.

~.only in that they producced a period of symptoms and did not
‘ structurally change undorlylng u.atamlc COndlLlOHS

Dr. W. A. Carr, in June 1979, rcported claimant had. no

.. prior history of back pain. Claimant said her work involwving

- -heavy lifting and prolonged standing resulted in the qradual
‘development of back pain. The diagnosis was chronic back ‘
strain and mild scolicsis. Dr. Carr did not foel clalmant's‘

-;ﬂback pain was related to her scoliosis and [clt she should
~ avoid any bending and lifting, except when absolutely neces-
- gary. In July 1979, Dr. Carr indicated he felt claiment's.

pain was primarily‘the rcsult of claimant's chroniC'strain.

ClaJmant teStlflLd she hab a ninth grade nducatlon and
a GED She worked in a fast food restaurant, convalesceont

~home, cabinet shop, paper products mill, and 'in- retdll sales
'storés. Claimant said she still is able to engage in varios
‘ recreational acthltleS but not as frequently as before this

incident. -

The Referee reversed the carrier's denial, flndlnq that
all the medical evidence indicated ¢laimant's continuing
symptoms were due to her work activity superimposed.on a
mild strain.: Further, the Refecree found claimant had sustained

a loss of wage earning capacity and granted her an award of

compensation egqual to 80° for 25% unscheduled disability for

‘her- low back injury! The Referec granted claimant's attorney

a fee on overcoming the denial and oul of the incrcased

.compensation.

-322-




BOARD ON DE NOVO REVIEW

_ The Beoard, after de novo revicew, modifies the Referee's |
order. THe,Board agrees with the Referee's conclusion setting
aside the denial of the  carrier and would affirm that portion

of the order. However, the Board does not agree with the
Referee granting the award of compensation he-.did. ’Llalnant
is now 23 years old, has a GED and experience in many jobs.
She cannot return to employment requiring sustailned. standing,
repetitive bending or stcooping or significant lifting. The
Board finds claimant is entitled to an award cf compensation
equal to 48° for 15% unscheduled disability 1opresent1ng her
loss of wage earning capacity. This is in licu of all

. previous awards of unscheduled disability for this incident.

ORDER
The Réferee‘s order, dated November 20, 1979' is'modified.

Claimant is hereby granted an award of compcnsatlon
equal to 48° for 15% unscheduled disability for her low back
injury. This is in lieu of all previous. awards of unscheduled
dlsablllty for this incident.

The remainder of the Referece's order is affirmed.

"WCB CASE NO. 78-9212 © - May’'23, 1980

DAVID CARTER CLAIMANT

Merri L. Souther, Claimant's Atty.
E. Kimbark MacColl Employer s Atty.
Request for Rev1ew by Clalmant

Claimént cvks Board review of the Referce's order
which found claimant -had.failed to Ostabllsh a job connLcLod
'_dlsablllty and affirmed the dcnlal

FACTS

On Septcember 29, 1978, Dr. Richard Schwarz reported
claimant said he had awakened about a year previously and
the right side cof his face did.not feel right. This was
followed by a headache. Dr. Schwarz indicated four weccks
ago claimant reported while driving he said he felt a sharp
gravely feeling on the right side of his head. Claimant had
a history of skull fracture in 1966 and two episodes of
paralysis of the right side of his body rclated to eating
some nose inhaler and over-indulgence in alccheol. Dr.
Schwarz felt claimant had a "probable miqgraine”. A CI' brain
scan was normal.
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. On October 20, 1978, claimanit filed a craiw for an
injury occurring on September 15, 1976 when a 3/4" nul was
dropped by another worker and struck him in the nuck Dr.
Donald Sanders diagnosed a .cervical spine strain.

.The employer-carrier denied this claim on Hovomber 20,
1978 on the basis that: (1) the claim was not Limely filed
and- (2) it did not fecl claimant's curvent disability arose
-out of and in the course and scope of his employment: ’

Dr. Jerry Becker, in January 1979, lelt claimant had a
contusion sprain to the cervical spine, with resolving '
.symptoms. He found no evidence of functional overlay. Dr.
“Becker felt the claim could be closed and claimant had
minimal residual impairment from his injury.

"In Ytebruary 1979, Dr. Steven DeShaw, D.C., reported
claimant's condition was "stabilized” and feit did not have
any permanent impairment from his injury.

Dr. Sanders, in Auqust 1979, reported he had referred
claimant’ to a neurologist in the past. le felt claimant's
problem was a variant of migraine headaches. Ilo indicated
Pr. Schwarz did not mention any injury in his Scptember 1978
report. C : '

Various medical reports indicate claimant has a history
of chest, stomach, and head pain dating back to at least
1975. 1In September 1977, Dr. Sanders reported claimant had
had a headache for five days. . A brain scan- and [LEG were
normal. Dr. Sanders diagnosed migraine headachnes and peptlc
.disease of the upper intestinal tract. n S

At the Hearihg, claimant testified .he told his.co- _
workers and shop steward of the September 1, 1978 incident.-.
Claimant said he was told to complete an accident rceport by
the shop steward, but did not. e said he felt neck pain,
headaches and dizzy spells. Claimant indicated he continued
to work for three weeks, until he was terminated because he -’
"was unable to continue to do an adequate job. ©On December
28, 1978, claimant returned to his regular work. He sailid he
~has recurring headaches when tired, but is able to work
without partlcular dlfflculty

The Referoe found claimant had failed to prove by the

preponderance of the cvidence he suffered-a job- connectod
dlsablllty and affirmed the denial.
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claimant did not fall,as she alleged.

BOARD ON -DE NOVQ REVIEW

The Board, after de novo review, affirms the Referee..
Claimant filed his claim for his Scptember 1, 1978 injury on
October 20, 1978. even though the shop steward told him to do -
so on the day of the injury. . Claimant did not file his
claim within 30 days of his injury. Therefore, his claim is
barred because it was not timely filed. The employer- :
carrier did not make any payment of compensation and did not
have knowledge of the injury. Claimant also failed to
establish good cause for his failure to give notice of his
injury to the .employer-carrier within 30 days after his

injury. Therefore, the Board finds this claim is barred.

Even 1f it had becn timely [i1led, the Board finds as.
the Referee did that claimant failed to establish a medical
causal connectlon between his headachcs or cephalgia and any
incident arising out of his cmployment. Therefore, the
Board éffirms.the'employer-garr;er's denial.

ORDER

Thé Refereé'é ordef{‘dafea_September'4f 1979, is affirmed.

WCB CASE NO. 79-4575 °  May 23, 1980
MAYSELLE B. COLLINS ‘CLAIMANT _ 7
Lekas & chey, Clalmant s Attys.
Schwabe, Wllllamson, ‘Wyatt, Moore
‘& Roberts, Employer's Attys.

‘Request for Review by Claimant

Clalmant seeks Board rovicew of tho Referce's order
which affirmed the denial of her claim.

FACTS

" Claimant, a 49-year-old waitress, alleges that on March
30, 1979 she lnjured herself when while carrying two bowls
she slipped and fell. Dr. David Duncan diagnosed multiple
contusions and muscle strains of the back and left foot. X-
rays did not reveal any fractures,

ThlS clalm was denied on April 30, 1979. by the employcr.
The basis of the denial was. that the evidence indicated
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. injuring her left toc, ndck and shoulders. After this

i April-4,:1979, did not, and was terminatcd.

In May 1979, Dr. David waldram reportoed claimant told

nhim on March 30, 1979 she had 2iipped and rolled over on the e
floor. Claimant said she had pevsistont wpper and Jower back

pain since then. Claimant had a preovicus history of neck, |

upper back and low back pain. Dro Waldram diagnosed a

suspected acute spine strain with underlying artheitic

changes. .Claimant was rocleascd for "all" work as of day 15,

1979 by Dr. Waldvam.

Claimant testified that at tho Lime of hev injury she
was in the process of [i)ling the salad bhar and had two
crocks of radishes i1n her hands.  She said sho slipped on
some lettucec, foll forward and did o complabo sommersault,

incident claimant left on a pilanned fishing trip and spent
3-4 days at the coast. She did not fish becoause of her |
pain. ©On April 5, 1979, claimant said shce returned Lo ‘this.
employer and asked for an accident report. The cmployer
refused to give her one and claimant was terminated.

The manager teStlflCd claimant was supposed to work on

The assistant manager testified that at the time of the
accident he was in his office and heard a commotion. He
went out of his office and saw claimant and ancother walitress ‘ib
picking up radishes. He said claimant told him.she had : w
turned a sommersault, but was not hurt.

[

The other waitress testified shc saw the.accident.: She
salid she was walking past the salad bar heading towards )
claimant head on. She saw claimant .slip, takc a couple of
running steps forward and catch herself on a divider.. She
said claimant did not fall or do a sommersault. |

Mr., Dawes, a friend of claimant's who went on the
fishing trip with her, testified claimant complalned of pailn
in her neck and shoulders.

The Referee .found claimant had an accident on March 30,
1979 which did not result in a compcnsable injury. Therefore,
the Referee affirmed the denial. The Referee found c¢laimant:
was' not credible. :

BOARD .ON DE NOVO REVIEW

The Board, after de novo revicw, affirms the Referee's
order. The Board finds that claimant did slip, but did not
fall or do a sommersault resulting in any injury to her.
Therefore, the Board affirms the Referce's order. ' '
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ORDER ' . ‘ - L

"jhe;heferee'S'order, dated Deccmber 5, 1979, 1s-affifmed.

CLAIM NO. C604-14077 REG May 23, 1980

JOSEPH DAVIS CLAIMANT

‘ Welch, Bruun & Green, Claimant' ‘s Attys.
Souther, Spauldlng, Klnsey,‘wllllamson
Al & Schwabe, Employer s Attys.

Own Motlon Order

_sClaimant has:suffered the. following -injuries on: September
5,:1972, .a strained left hand-elbow, on August 8, 1974, a left
arm and elbow injury; on January 21, 1975 a right testicle.injury;
and on January 24, 1975 a back strain. The 1972 injury was closed
by a Determination Ordcr, dated Feébruary 12, 1973, which granted
claimant Temporary Total Disability compensation. A stipulat.on,
in February 1976, granted claimant an award of compensation equal

to 42% of the left arm.

Tho employer-carrier denied responsibilities for tho riqght

_ testicle problem and deqenelatlon of claimant's spondylouls condition

and purlphcral neuropathy. It’ aCCLpth the back injury. On October
13, 1976, the partles stipulated claimant was permanently and totally
dlsabled but disagreed as to whether the permancnt dnd totaT disabkility
was due to the industrial 1njury of January 24 L97J or other non-com-
pensable impalrment. It was agrecd by the partleq claimant would L~
awarded compensation equal to 64 for 20% unscheduled disability for
his low back injury and claimant aqgreed to accept $17,320 in settle-
ment of the disputed right testicle claim and dlsputcd pnrtlons of :ha
back clalﬂ . .

"Aﬁdthéf stipulatioa, in Scptember 1978, settled-a”dié§ﬁte over
various medical care and treatment claimant had received.

On March 6, 1979, a stipulation provided claim No. C'6b4-ldh 7,
the hand strain of. September 1972 was rcopened for additional medical
care and treatment and that the request for hearing was dismissed.

. Claimant, by and through his attornéy, on April 39, 1980,
requested the Board excrcise its own motion jurisdiciton and reopen
his claim for the September 25, 1972, left hand injury. In March 1970,
Dr. Richard 7Zimmerman reported clalmant‘s left elbow was worse since
his reccent trcatment, which was an arthroplasty of the left olbow. Dr.
Zimmerman. felt claimant was totally dlsnblcd for any type of work lso-
cause of his -arm. .

The employer-carrior, contends claimant's rcqﬁost is barred
based on the March 6, 1979, stipulation, which reopencd the claim .
 for medical care and treatment under ORS 656.245., Claimant's request
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for hearing, settled by that stiuulation, included the idsues of
additional Temporary Total Disability and Permanent Partial Disabilit
but- wa's ‘dismisscd by thce Stlpulillﬁn The employer-carrier notled it. iib
was stipulated clalmant has beer Permancently and Totally Dlsallﬂd

- since October 13, 1976: it admitted 1t was rvesponsible for pa ment
of continuing medical care and treatment under OR% 656.245., '

.. The Board after reviewing the material in this case, finds
- it would be in- thc best interest of the parties if ‘this case was-
‘17 . referred for a hearing to determinec the following issucs: 1) .las
: claimant's left hand-elbow condition.worsened “since- the laqt award .
"or arrangement of compensatlon, and 2)-I1f it has, dld claimant waive
his riqht to recuest aldditional Temporary Total Nisability and _
i : ~ Permancnt Partial Disability -for that condition by entering into . the
i © . March 6, 1979 stipulation and order of dismissal. The Referee, after
) - econducting a hearing, shall cause a transcript of the procecedinags to
o " r:.be preparecd:and forwarded to the Board together w1th other cvidence
Lt introducéd at thc hearlnu and.a recomnundatlnn on'. the 1ssuca to hbe'
' Jresolved ST : :

e ' . .t . . . . . . . .
PR - . : . . v
. . - . -

- BT ~"IT£ 15 SO'QRDERED;' o st

e e 2L T WeB GASE No. | 79-1497 - May 23, 1980

"T'SHARON EASLEY, CLAIMANT _— T e
T Luebke & Walllngford Clalmant's Attys. S . A
SAIF, Legal Serv1ces, Defense Atty. . . I T o
Request for Rev1ew by Clalmant . CE e

L RN
R 1. :

I ‘Claimént seeks 'Board ‘review of the Referée's order.
which affirmed the State Accident Insurance Fund's (Fund)
denial of claimant's certain dental bills and responsibility

Lonu - for a- "TMJ” syndrome ) :

i FACTS

Lo . Clalmant -~ a 38- year—old psychiatric caseworker'w1th
"Multnomah County~ Juvenile Court, on January 24, 1978, was
invelved in a motor vehlcle accident. Her 1n1urles were
dlagnosed as an acute musculol;camentou sprain to the’

iz.”“cervical dorsal* splne, “Claimant complained she had a "knot

S ‘in~her‘back ‘and neck"",On February 1, 1978, claimant returncd.
to part-tlme work el '

“In May 1978 Dr. David Noall reported 'claimant said Shé_'
ocva51ona11y experienced dizziness and pain in her neck. He
feit claimant was medically stationary as of May 8, 1578.
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Dr. Don Walker, N.D., in June 197§, ndlcated claimant
continued to conplain of pain in the bark of her neck He
diagnosed an acute traumatic cervical myofasc1tls associated
with cephalgia and bil.teral paresttesia.

A Determination Order, dated Octobér 26, 1978, awarded :
claimant temporary total dlqablllty compensatlon and Lempoxary
partlal dlsablllty compenaatlon

In October 1978, Dr. Gary McGauqhey, D.M.D., reported.
claimant had suffered fac1al trauma in her’ motor vehicle
accident. = He lndlcatod "her occlusion was disrupted cau51ng
teeth to not function properly, resulting.in TMJ syndrome"
‘He said this was not ‘an uncommon occurrence following trauma
to the mouth.

Dr. Curtis Boulet, in November 1978, reported prior to
claimant's accident her crown work and bridge work and
tempromandlbular jO}nt allgnment were normal,

On November, 22, 1978, Dr. ‘McGauthey scnt the Fund a
bill for $5, 157 for treatment provided claimant as the
result of her motor vehicle accident. The Fund, on February
14, 1979, denied responsibility for any dental treatment
based on its investigation which did not reveal any faclal
trauma.

In June 1979, Dr. M. P. DeStefanis, D.D.M., after
examlnlng clalmant reported she had complaincd of a buzzing
in her’ ears after the acc1dent lle could not say whether or
" not the. rehabllltatlon ‘dental work should have been ‘done.
In order, to do so, Dr. Stefanls indicated he mounted models
of claimant's mouth- before and after anything had been done‘
would have to be examiried.

Also, in June 1979, Dr. McGaughey opined claimant's.TMJ
dys function was caused during her motor vehicle accident.
He felt the mechanics of ‘this injury were probably an anterior
displaced disc causing the teeth to improperly occlude.

Dr. McGaughey was deposed. He stated TMJ stood for
tempromandibular joint, the joint which connects the lower
jaw. Symptoms of TMJ were pain in the head, teeth, shoulder,
ear, and just an uncomfortable awareness of the teeth. He
said it was sometimes one to two months before pecple with
TMJ syndromes become aware of them.

Claimant testified that at the time of her injury she
was turned towards the rear and when struck lurched forward
and back. She said she felt a "snap, crackle and pop" 1in
the back of her head and a sharp pain. Later in the day,
she said she experienced a headache and ringing in her ears.
Claimant said she does not remember hitting anything w1th

~ her head.
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cient to establish mcdical causation between claimant's
injury, and the T™MJ bjndrome The Releree concluded cialmant a
“had ‘failed to carry her burron of proof Therefore, the .. .

BOARD ON DE NOVO REVIEW |

_to her: motor vehicle’ daccident are not clear. However, Dr.
‘acdident is uncowtroverted The two other dehtists do not

fexpress ‘any Oplnlon that tho 1M) syndrome may or may not be-
‘related "to her motol” vehicle accdident. Dr. houlet rcpclted

. and paywent of ! compensatlon and other benefits.

"ORDER

The Referce found the medlfal ecvidonca was not suffi-

Referee affirmed the Fund s denial.

The Board, after de novo .roview, revefses the Referee's
order. The actual mechanics of claimant's injuries related

McGaughey s opinion rclatlng c1a1mant s TMJ syndlomc to thls

prior to this incident. claimant's tempromandibular joint-.
allgnment was normal. Dr. McGaughcy, after. the accident,
found it requ1red trcatment to corlect the  THI syndrome.
Based on this ev1dence,_the Board’ finds clalmant has p10ven
by a preponderance’of the cvidence that her TMJ syndrome”is
causally related to the motor vehicle accident. Therefore,
the Board reverses the’ Referea's, ordcr and the Fund's denial
of this condition and remans it to. the Fund for acceptance T

The Referee's order, dated October 11, 1979, is rcvc'r'sed. C e

_ The State Accldont Tnsurance Fund's dindL, dated Pebruary
14, 1979 ‘ls set aside and the claim for the TMJ, syndrome.and related
expenses is remanded to it fof acceptance and payment of compen-
sation and othe1 benefits provided under the Oreaon Norkers
Conpensatlon law Ontil cleosed pursuant to ORS 656 26 g

_ Claimant's. attorney 1is holeby yranted as a roasonuble
attorne/ 3] fee for his serv1ccs both at the hearing and at
Board review a sum equal to 5730 - payable bv_th_ Fund. . : .
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. WCB CASE NO. 78-10,215 ° May 23, 1980
| IRENIO V. GOMEZ, CLAIMANT

Harold W. Adams, Claimant's Atty.

SAIF, Legal Services, Defense Atty.

" * Request for Review by Claimant

. - Claimant seeks Board review of the Referce's -order
..whlch found he was not permanently and totally disablid,

- -however, granted claimant an award of additional compecnsation
..equal to 112°.for 35% unscheduled dlsablllty for his back
injury. Claimant contends he is permanently and totally:
disabled.’ ‘ s ’ o

FACTS

, Claimant, '‘a 32-year-old maintenance man.with Woodpecker
S .Truckinyg of Ontario, sustained an injury to his back on June
.11, 1973 when he: slipped on some oil. Claimant had injured
-his back in a previous motor vehicle accident in 1968. The
1973 injury was diagnosed originally as & severe lunbosacral
strain. Claimant underwent a myelogram and was released fo-
. regular work.in August 1973. The claim was initially closed
by ‘@ Determination Order, dated October 12, 1973, which
granted claimant temporary total disability compensation,
Claimant continued to have difficulty with his back and
was treated conservatively. In October 1975, Dr. W. Cnuechtel
. reported, that claimant had undergone a myelogram in Scptember
1975 which had revealed a defect at the L4-L5 level. .On
. November 14, 1975, clalmant underwent a hemilaminectomy and
dlscectomy at the L4- 5 level on the left Slde This claim
. was reopened

in'MdQ 1976, Dr. Gnuechtei reported that claimant c¢ould
return to ‘a medlum type of work. He reported the recu.rence
~of low back pain would be expected if claimant continued in
~a line of work which requitred heavy lifting from a stooped
‘p051t10n or heavy lifting above the waistline and head He
suggested claimant undergo vocational retraining to engble
him to perform work not requiring any of these movemernts

A Second Determination Order, dated July 14, 1976,
awarded claimant additional temporary total disability
compensation and compensation equal to 32° for 10% unscheduled
disability for his low back injury.

In August 1976, claimant returned to Dr. CGnuechtel
~complaining of severe back pain. Dr. Gnuechtel performed
~another myelogram which was interpreted as belng insufficient
so as to requlre additional surgery.
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In March 1977' claimant began treating with Dr. ‘Howard -
Johnson. Dr. Johnson treated claimant with a plastic 1acket :
which immobilized thé back area. In May 1977, Dr. Johnson '

.. opined claimant should have dddltlonal surgery to the back ﬂi
and consideration should be glven to a splnal fu51on The, =
rclalm was again reopened. : .

' 'On.Juner20 +1977, claimant underwent another myeloqram HREI

"which revealed "poor root sleeve. filling at -L5-S1 on the

left. of marginal-significance in the presence of previous "’

"surgery. No ‘other lesion seen". Claimant was hospltalrzed

with a diagnosis of nerve root impingement, mechanical

‘1nstab111ty of the back secondary to degenerative ‘disc g

disease. On-June 21, 1977, Dr. Johnson performed a 1umbar”
laminectomy-and lumbar fusion.

‘In March 1978, Dr. Johnson reported that when. clalnant
was actlve throughout the week he 'did very well. He reported

that. claimant was essentially pain-free at that tlme except
‘for..occasional aching. He concluded that.claimant's fusion

.was SOlld

1

Clalmant attended the Wllllam Callahan Center in June

_1978 While at the Center, he was evaluated and tested by

various medical doctors. .Upon his discharge from the Center,

. Pr., Lewis Van- 0Osdel, medlcal examiner, opined that claimant's

e e

vocational impairment was moderate»due to-physicaladisability

and at least moderate due to intrinsic psychologlcal dlsablllty

- He. suggested that claimant had the capacity for moderate':

work. “Van Osdel- -felt that claimant should do no llftlng
over. 50° pounds or repetitive lifting over 25 pounds or’ H
repetitive bending, stooplng, or twisting. Clalmant stated
that he had worked basically as a field laborer for approxi-

N mately 20 years, performed work as a janitor and also had ]
: worked oh an’ assembly lineé. While at the Callahan Center, .

Dr; Louis Loeb, a psychologist, reported that claimant was ,
unable to do.even the reading samples and could not’ apparently

. comprehénd ‘the statements of the tape recorded Minnesota = .

Mu1t1p1a51c Personallty Inventory It was his 1mprcssron
that clalmant was rather content with his lot in life and:
with his current level of income and he should be regarded
as psychologically type 3 and an unlikely candldate for
return to galnful emplozment

Claimant was referred for re-employment assrstance 1n ,;j
September 1978 by the Field Services Division. ' ie was

- referred to Comprehensrve Rehabllltatlon Services, Inc.

_ In October 1978, “Johnson reported that the examina-
tion and LMG studies were normal and showed a solid fusion.

-He felt that claimant needed retraining or re- educatlon 1nto'
‘llghter work .
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The Referee found that, c]aimant had not proven he was
permanently and totally disable He found that all the..
examining physicians felt that claJmant was capable of, llght

'work act1v1t1es. The Referee notéd that claimant had made a

good® recovery from his two back surgeries although he had a

?fserlous and permancnt restriction in the use of his back

* The Referee felt that claimant had resisted rchabllltarlon

efforts and had.not given them an opportunity to. find him a
job. Nevertheless, the Referec concluded that claimant had
a severe loss of earning capacity inasmuch as he was foreclosed

‘from any and all moderately heavy work activities, which

included field work.  Thereforc, the Referee awarded clalmant
additional componsatjon equal to 112° for 35% unscheduled A
dlsablllty f01 his low back injury in addltlon to hls prcv1ous
awards. . ' L .

. BOARD ON DE NOVO REVIEW

‘The Becard, after de novo review, reverses the Refelee s

‘order. The Board has been given de novo review powers in

these cases. In the normal case, the Board relies upon and
it is incumbent upon the partics to frame the .issues - -which
théy desire. the Board to review. In this -case, "the State
Acc1dent Insurance. Fund requested the DBoard affirm the

'

,Referee s. order. However, the Board, in ecxercising.its de o
‘novo review powcr, finds that the award of the Referce.is |,
,exce551ve and., is not supported by the-evidence,in this:case;

'The ‘Board notes as did the Referce that the majorlty oL tho

doctors concurred that claimant could perform light to
moderate work., Claimant has not cooperated to the. fulthest
extent’ with the rehabilitation efforts offered to hlm.-' .
While it is true that claimant is barred from any other. . fef

. forms of ‘work’ he had previcusly done, the Board does not,
find claimant has established that he is permanently. and

'~totally disabled or that he is entitled to an award of

compensation granted by the Referee. The Board, after’ “:“
reviewing all the evidence in this matter, flnds that the -
Determination Order of January 18, 1978 correctly compensated

“claimant fer his loss of wage c¢arning capacity. Thertfore,

. the Board orders that Determination Order be reinstated and'

affirms that Determination Order.

" ORDER

The Referee's crder, dated Auqust 27, 1979, is reversed

‘in its entirety.

. The Determination Order, dated January 18, 1978, which
granted claimant an additional award of 10% unscheduled
disability, making a total award of compensation in this
matter equal to 96° for 30% unscheduled disability for :
claimant's low back injury is restored and affirmed.
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WCB CASE- NO.: 79-1310 . ‘May 23, 1980

‘DONALD HOLLENBECK, CLAIMANT

Flaxel, Todd & Nylander, Claimant's Attys.
Velure, Heysell & Pocock, Employer's Attys.
Request for Review by Claimant

'The claimant sccks Board review of the Referce's order
which affirmed the award of compensation granted by the
Determination Order. Claimant contends he is entitled to an
increased award of compensatlon for permanent partial dis-
ability.

‘FACTS- !
Prior to this injury-claimant had becn trcated by Dr.
Robert Chiapuzio for a stiff neck problem a number of years.
Claimant also was treated for an inner ear problem and low
back trouble, which he-had for 20 plus yecars. This problem
was increased by bending and lifting. Dr. Chiapuzio diagnosed
degenerative disc disease -of the cervical. and lumbar splne,.
rheumat01d arthritis and probable Meniere's syndrome.
Claimant also- had difficulty with his right shoulder which
was diagnosed as tendinitis of the long head of the right
biceps and bursitis of the right shoulder.

- Claimant, a 52-year-old beer driver salesman with Ralph
Thrift, Inc., on January 6, 1978, injured his back when o
while putting kegs of beer on a shelf he slipped. This
injury was. diagnosed as an acute, lumbar strain. Dr. Cnia-
puzio released claimant for reqular work on January 25, 1978
and found his condition medically statlonary on that same

. date

A Determination Order, dated March 30, 1978, awarded
claimant .temporary total disability compensation.

" In July 1978, Dr. J. K. Bert reported claimant had a
history of back pain increased with lifting, bending and
driving a truck. Claimant indicated this back pain had
become more severe recently. Dr. Bert diagnosed spondylosis
of the lumbar spine with an acute injury. Claimant failed to
improve with conservative care and after a myclogram, claimant,
on August 3, 1978, underwent a lamincctomy at 1.4-L5 bilater-
ally. 1In November 1878, Dr. Bert concurred with claimant hC'
could not return to his previous job.

. Dr. Bert,.on January 12, 1579, reported claimant's back
had a good range of moticon. He felt this claim could be
closed on the basis of moderate impairment based on pain.
Dr. Bert felt claimant was permanently restricted from heavy
lifting, stooping or bending.
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" A Second ‘Determination Order, dated February 6, .1979,
; "awarded claimant additional temporary total dlsablllty
Lot y .compensation and compensatlon equal’ to 32° for 10% unsaneduled -
. ﬁ[f . 'N'rdlsablllty for his. back 1n3ury . IR -
o feeed T -,-". In August 1978 clalmant expcrlenced brcathlnq dlfflcult--”
' - .- les. Claimant had a history of smoking cigarettes. 1n April’ ‘
R -~ 1979, Dr.. Chiapuzio. indicated claimant was adv1sed not to-
RS0 work due to his 1unq condition.
A Lo ) Clalmant continued to complaln of back paln aftcr the
. et T issuance of the Second Determination Order. ' Tn March. 1979
sl ..., br. Bert had opined claimant's condition was medically "~
A 4,.V;‘ ~stationary and he could perform light to light-moderate. :
.. work, with no lifting of over 20 pounds, no frequent stooplnq:'
or bendlng, and no prolonged standlnq or. 51tt1ng

e ~~{ On May l, 1979 .clalmant with assistance from a prlvate
“W "fiu:yv,agency, obtained a jOb as. an estimator for an electric-
e Ui L., company.. Clalmant was required to drive a vehicle and .
f4_1~., , “.perform supply clerk duties. . Claimant continued to* complaln
' .
I
l

of difficulty with his back. -Claimant continued to - -wear a-
- back brace and use paln medlcatlon for. hls back pain. :

T o Clalmant testlfled he has a hlgh school educatlon and
"I .+ . has. worked as a longshoreman, truck driver, service Station:
' - attendant, sawmil] worker: and beer salesman. He 'said he- has "
' constant low back paln whlch extends into his rlght hlp and -

il constant,

1 -
i . .. - ' '
: iiﬂf, .7 leg and is increased by activity. Claimant also- bas a serv1ce
e L :j“connected disability for rheumatism in his foot and" lower »
! i leg.”" In his current job as .an estimator, he works for his R

-

i”l}ﬁ"dutles and checks workers on various jOb sites.
fo

. o The Referee, ‘aftér considering all the cv1dcnco, ‘found .

claimant had not suffered greater permanent partial dlsablllty
~ from-his 1ndustr1a1 1n]ury than awarded. Therefore, thcm
L,Referee afflrmed the Determlnatlon order.

e
B

1
‘

f

Ao T : ' '
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BOARD ON DE NOVO REVILW

The Board, after de novo review, modifies the Referee's
order. The evidence indicates claimant had several pre-
existing problems, but was still able to perform his job.
After his injury in January 1978, he could no longer- performn.
his job. Further, subsequent to this injury, Dr. Bert
placed the following limitations on claimant: no lifting
over 20 pounds, no freguent stooping or bending, no prolonged
standing . or sitting. o limitations had been placed on
claimant-prior to this injury. The Beard {inds that the
evidence in this case establishes claimant has suffered more
-loss of wage carning capacity than awarded. Therefore, the
‘Board grants claimant an award of compensation egual to 80°
for 25% unscheduled disability for his low back injury,
representing his loss of wage earnin. .capacity.

ORDER

The. Referec's order, dated October 12, 1979, is modifici.

Claimant is hereby granted an award of compensation
equal to 80° for 25% unscheduled disability [or his low back
injury. This 1s in lieu of all previous awards of unscheduled
disability granted for this injury.

Claimant's attorney 1s herebhy granted as a reasonable
attorney's fee,a sum equal to 25% of the increased compensa- |
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000. '

i

'WCB CASE NO. 76-4242 May 23, 1980

JOSEPH JENSEN, CLAIMANT

Yturri, Rose & Burnham, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board ‘review of the Referee's ordar
which affirmed a Determination Order which qranted temporary
total disability compensation throuuyh June 30, 1975. lain ant
cor:tends he is entitled to temporary total disability ‘rom
June 30, 1975 through July 24, 1978. It was stipulated at
the hearing the the claim was reopened as of July 24, 1978.
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FACTS

Claimant, a 5l-year-old tcacher with adiioan Peblic

Schocl, sustalned a componsablo injury on May 38, 1973 to his..

back " .when he fell'on ‘some steps. This injury was diagnosed
as a hernlated dlSC at the L4 L5 1evel Claimant undrrwent

a myeloqram and on May 31, 1973 a 'laminotomy with excision

of - the lumbosacral dle.

In January 1974 Dr. Augustus Tanaka reported clalmant

_had developed numbness ‘in both hands. He felt ¢laimant

deveIOped ulnar, pressure neuritis possibly from leaning - ‘on,’

'ﬁhls elbows while recovering from his back. surgery. Claimant
jalso had a hernia which had developed after he had tllpped

over a hose in May 1973. - - . -

_ Dr. Howard Johnson, in May 1974, related cldiméﬁfls
nerve loss had gradually increcased in scverity. He felt .
this problem was related to pressurce on the nerves which™
developed while claimant was hospitalized.and related to the

‘hospitalization for treatment of-claimant's -back injury.

Dr. Thomas llenson opined claimant had bilateral ulnar nerve
palsys whlch were duc to preSSJre or traotlon. . -

On June 4, ]974 the' State Accident Tnsurance Tund.: -
(Fund) denied responqlblllty for this condition.

Dr. Al H. Kuykonda]] on October 26, 1974, performed’ a
_tranSPlant of -the 1ofL “ulnar nervve. T e e e

On November "15, 1974, a stipulacion provided the Fund
accepted the left inguinal hernia and Lhe bhilateral tardy
nerve condition and pay btomporary total disability compensa-
tion from November 23, 1973 uniil +he claim was closed. In
December 1974, the hernia was surgically repaired and the
right ulnar nerve.at thaiclbow was.transplanted on June 3,
1875 by Dr. Kuvkendall.

e g,

On November 13, 19575, Dr. +hy lwn"ﬁ}] reported ‘¢laimant
had mild troublo with the right hand and no or ouble with' the
left hand. ile felt claimant had a pormanent c¢isability - %
rating of lO%_ror? of the right hand at the wrist.

ey Determination Order, dated iobiruary 27, 1976, uranred
Claimdnr'tomoorwrv total disabilitfnaonpon:ation From. May. ,

‘167, 1973 ‘through Juna JO 1975 less time worked, o wuonsatxoa
ecual to 48° for 15% unacheduled disability for his back
injury and componcutionweﬁual to i3? for 10% loss of Lno
right forearm. ' ' :

In November 1976, Dr. Johnseon opined cialmanit's problem:

-

was generalized arthritis of the lumbar spine due to deqdgencia=
tive disc discase. lle advised claimant do. isometric exercises

and use ‘asplirin.
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‘Claimant- attended the William Callahan Center in July
1978. Dr. Daniel Halferty, medical cxaminer. reported claimant
continued, to complain of richt leg and low ‘back pain. - e
felt claimant's residtal back and leg pain were duc to .
degenerative arthritis. Dr. Halferty felt claimant should
engage 1n "low stress activity if he could vary the amount
of continuous time thalt he is on his fcet",

In October 1978, Dr. Johnson reported claimant had an
"acute flare-up"” of his condition while -at the Callahan
Center. A stipulation, dated April 11, 1978, reopened the
claim effective July 24, 1978 for this cxacerbation of

~claimant's ‘-back symptoms.

Claimant testified he worked full time as a school
tcacher from August 1974 through the end of the school year
in May 1975. He was offered a job as a teacher for the

1975-76 schoocl year, but turned it down because the standing
increased his' back and leg pain. Claimant did teach as a

‘substitute teacher and was working full time at the end of

the school year in 1976. (Claimant said he performed no work

f;om June 1976 to July 1978.

+The Referce found the evidence did not 1nd1caLo clalmant
was entitled to additional temporary total disability.

" Therefore, the Referee afflrmed the Determlnatlon Order.

"BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. There is no evidence in this case to support the
termination of temporary total disability compensation on
June 30, 1975. Dr. Kuykendall, on November 13, 1975, reported
claimant had mild trouble with his right hand and no trouble
with his left hand. He felt the claim could be closcd. The

Board finds claimant is entitled to additional temporary

total disability compensation from June 30, 1975 through
Wovember 12, 1975. :

The Board finds that.claimant is not entitled to any
additional temporary total disability disability compensation
beyond November 12, 1975. The evidence indicates claimant
worked during the 1975-76 school ycar. There 15 no medical
evidence he was unable to work after November 12, 1975
because of his back impairment.

ORDER

The Referec S ordek, dated May 11, 1979, 1s modified,.

- Claimant is hereby awarded additional temporary total
disability compensatlon from June 30, 1975 through November
12, 1975. '

t
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Clalmant S attornoy is hereby granted..as a reasonable
--attorney's fee a .sum-cqual to 25%.of the increased compensatlon.
.. granted by this order’; payable out of eald compensation as o
__pald not to exceed $750 : ‘ "

WCB CASE No' 78-2884  May 23,. 1080 .4
WCB CASE NO.. . 78-4942 . TR L

i L : . ‘ T T S
‘ " MARION H. KIZER, CLAIMANT =~ . . - ; AT
i' . Emmons, Kyle, Kropp & Kryger, y ;
‘. ii--v L Claimant's Attys. - : R S
.71 .. Thomas.Cavanaugh, Employer'’ s Atty . Ce T T .
|-<** - SAIF, .Legal Services, Defense Atty.. . . . .. . St wLt :
AL ' Request for Review by the SAIF e
Tr!- T"f The. State ACC1dent Insurance Pund (Fund) and clalmant.
R : zseek Board review of the Referee s order, .as amended whlch
A .set_aside the Fund's denial of his claim and. remanded clalm—
L ‘ant's claim to it for payment of all benefits .he is due,
! o "granted an attorney fee and approved the denial of- UnderwrlLers
l .Insurance Company. The Fund contends.claimant's injury’ and
IR ~ ""the' related cxpenise 1s the reSpOHQJblllty of Underwriters .. .
P . Insurance Company . Claimant contends the Reieree correctly:
" decided this case ‘and if he didn't, the claim is compensab!L
as a new injury and is the responsibility. of UndererL rs:.
- Insurance Company :

|

|

P

t

SR .

N "EéEIé'” e - g : ‘

8 U : : e D : R : . ,
; ' S The facts leadlng up to thlS claim are sot forth 1n a,
i “'stlpulatlon attached to thlS order
|
i
|
|

dealer-trade driver, employed by Guarantee Chevrolet. and,
insured by Underwriters Insurance Company, sustained Lnjurles
to hip, ribs and head when he "passced out" driving. a vehicloe.
and went off the road., Claimant was hospitalized and he had
r a pacemaker inserted. At the hospital, claimant was. unablo
R to remember exactly what had happened to cause him to "go
b ". of £ the road". .Dr. Robert Bender felt clalmant could p0351b1y
|
t
i

l
|
1
o . | e
| , "'..On March 8, l978n clalmant,,a-48—year—old eUtomobileali
|
]

have had a Stokes Adams attack. .Testing revealed cla1mant
demonstrated evidenée of sinus bradycardla with 1ntermlttent
periods of asystole

Loy : In-June 1978, Dr. Bender opined claimant's loss of
Lo consciousness while driving and the resulting motor vehicle
~i . ‘accident and injuries were due to a heart block or slow
-!m,in ' heart rate... Claimant had a history of dizziness and lighthead-
5 ' ®
I

edness Dr. Bender did not feel claimant's previous myocardial
. lnfarctlon itself had caused the heart block, but felt it -
; mlght be due to coronary artery. dlsease :
a —340—




On September 14, 1978, the Vund denled responsibility
for this incident. It had becn denied by Underwriters on
April 11, 1978. - .

In Scptember 1978, Dr. Eldon Frickson stated it was
impossible to state.with c-rtainty whether or not claimant's
heart disease caused him to lose consciousness and thus the
resulting motor vehicle acci-lent. However, he felt bhasad on
events occurring before and after the accident it was highly
likely that the syncope leading to the motor vehicle accident
was the result of arteriosclerotic coronary arterv discase
which also had caus:<d the 1970 myocardial infarction.

: In December 1978, Dr. Herbost Griswold opined that
while claimant was hospitalized after his accident, he had
periods of cardiac arrest and felt this probably was the '
cause of him losing consciousness prior to his accident.

The Referee, after reviewing all the evidence, found

the Fund was responsible for this claim. The Referee concludecd
that claimant's "blackouts” resulted from his initial indus-
trial heart condition. The Referec relied upon the roports

of Drs. Erickson, Carter and Griswold.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's
order. An employer takes a worker as he finds him. 1In this~
case, Guarantee Chevrolot hired claimant with his heart and
psychiatric condition. Claimant, at the time of the motor
vehicle accident, was within the course and scope of his
employment driving a vehicle for Guarantee Chevrolet. Under
the rationale of Massachusetts-Michigan or last injurious
exposure rule, it is apparent that claimant's injuries from
the motor vehicle accident are the responsibility of Guarantee
Chevrolet. It hired claimant with his existing problems and
hired him as a driver, placing him in a position of greater
risk to injury because of his history of heart problems and
blackout spells. Claimant's injury is directly traccable to

his work with Guarantee Chevroict and,; therefore, arosc out

of that employment. The Board finds the denial i1ssued by the
Fund was correct and would restore 'and approve it. Therefore,
the Board reverses the denial issued by Underwriters Insurance
Company and remands this claim for the injuries as a result

of the March 8, 1978 incident to it for acceptance and ‘
payment of compensation and other bencefits provided by law,

"ORDER

The Referee's order, dated November 21, 1979, as amended
~on November 30, 1879, 1is reverscd.
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The State Accident Insurance FPund's doestoal of thaas
claim 1is restored and -approved.

Underwriters Insurance Company's denial is set aside
and this claim for injuries as a result of khe March 8, 19278
incident is remanded to it f[or acceptance and payment of
‘compensation and other benefits provided for under the _
Workers' Compenéétion laws of GOregon. 'Further,.it 15 ordered
to reimburse the State Acclident Insurance Fund for any ;
payments the FFund has made pursuant to the Referee's order.:

Claimant's attorney is hercby granted a roasonahle
attorney's fce for his scrvices in conncctlion with tiis™ - @ !
. Board review in the amount of $200, payvable by Underwriters U
Insurance Company. . :

EXHIBIT IN THE CASE OF MARION H. KIZAR

.The following will serve as the stloulatlon of facts
by and between the parties.

* The ¢laimant, Marion H. Kizer, is 49 years of age,
f6 2"‘and welghed approx1matelv 390 pounds.

" On'May 14; 1970, he was employed bv the Benton County ™
Sheriff's Offlce and -had been so employed at the Benton -
'Counth ‘Sheriff's Office for 9 1/2 years. On May 14, 1970,
he was serv1ng_a woman with a subpoena on an 1nc11ne ter-*f'
rain. -She attempted. to elude service, which resulted in'
the claimant ‘chasing the woman up an inclined hill to''make
'servic¢e. At that 'time he sustained a myocardial infarc- - ™'
tion both - anteriorly and posteriorly, and came under the
care of Dr. Eldon Erickson. - He was off work until August’

“1, -1970. He then returned to duty and was.able to engage

in all of his prior activities with the exception of some
extertional shortness of breath upon c¢limbing lona flights.

of stairs or other strenuous activities such as long walks | ’
.at a rapid pace, or similar activity. However, he was

able to elk hunt, deer hunt and engage in his normal, patrol

dutles. He was suffernnq no anﬁlnd or-other svmptomatology

On NoVemher 10, 1971, a ﬁctermlnatlon Order was Lssued i
awarding to claimant 10%, equal to 32° for unscheduled heart
disability, and time loss to August 3, 1970. :
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A Request for Hearing was filed from the Determination
O Order, which was settled by Settlement Stipulation dated
" February 24, 1972, awarding to claimant an additional 32°,
equal to 10% unscheduled disability, making a total award
for unscheduled disability equal to 20%.

The claimant's condition, commencing in approximately
1974, commenced deteriorating, until September 27, 1975
when he was operating his own vehicle to meet his wife at
a Philomath restaurant preparatory to his going on duty as
_ a deputy sheriff. He drove his car into Philomath and was
“‘talking to a city police officer of the city of Philomath,
Julian Horning. Officer Horning realized that the claimant
was in a daze or stupor and contacted the claimant's wife,
who was in the restaurant. 'The claimant then drove home
without talking to his wife. He related that there was a
30 minute period where the events were rather foggy. How-
ever, he did not lose control of his vehicle or suffer any
physical injury on that occasion. He was then admitted to
- the Good Samaritan Hospital on the 27th of September, 1975
under the care of Dr. Eldon Erickson and was discharaged on
the 29th of September, 1975. He continued under Dr. Erick-
son's care and was subsequently retired on a medical basis
on the 13th of February, 1976.

g . He was seen by Dr. Bruce Williams in consultation and
@ by Dr. Peter H.V. Winters. :

' A hearing was held on November 18, 1976 and an Opinion
“and Order was issued on the 17th of January, 1977 by Hearing
Referee, Douglas W. Daughtry. A copy of the Opinion and
Order is attached hereto, marked Exhibit "A" and by this
reference made a part hereof, and the findings of the \Referee
are incorporated by this reference herein and are stlpulated
to.

The claimant did not work at all from Fehruary 13, 1976,
except for the 3 days hereinafter set forth. During this
period of February 13, 1976 .to March 6, 1978, claimant's
activities had been limited by his extertional shortness of
breath and slight angina, but the angina being no real
problem, the major limiting factor being shortness of breath
and energy beiny sapped with very little physical exertion
and lack of stamlna

The period of Februarv 13, 1976 through November 20, 1978,
claimant was paid temporary total disability benefits by the
State Accident Insurance Fund, and was being seen period-
ically by Erickson, and alsoc was being seen, at the request
‘0f the Corvallis Rehabilitation Office, by Dr. Alan F. Scott,
a psychlatrlst in Eugene, Oregon. '
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Following the episodic confusion event on September 27,
975, claimant had experienced no sequel or event similar. He
as on occasion bothered by light-headness and dizziness,
hich were very transient in duration and usually associated
ith exertion, such as bending, walking or other activities
ausing him = to become short of breath. He had at no time
ost his recall of any events, or unable to be aware of his
urroundings or had what might be termed amnesia or had any
blackout spells". : )

On March 6, 1978, Leonard Burns, an employee of Guaranty
hevrolet in Junction City, Oregon, contacted claimant
elative to his working for Guaranty Chevrolet in transporting
ew vehicles on what is termed "dealer trade basis" and he
as to be paid $10.00 per trip, plus expenses. The defendant,
niversal Underwriters Insurance Co. and Guaranty Chevrolet
_ave stipulated on the record that Marion Kizer was an
mployee of Guaranty Chevrolet on March 8, 1978.

The first trip was made on March 6, 1978, when Mr. Burns
ransported the claimant, together with other drivers, to
stacada and they drove new vehicles from Estacada to the
uaranty Chevrolet lot. On the 7th of March, 1978, Mr. Burns
gain transported the drivers to Redmond, and again the vehicles
ere picked up and driven by the claimant and the other drivers
ack to the Guaranty Chevrolet lot in Junction City. On March
, 1978, the said Leonard Burns transported the claimant,
ogether with four other drivers, to Bend, and the claimant
as assigned a 1978 Chevrolet pickup to drive from Bend to the
uaranty Chevrolet lot at Junction City. They stopped at Sisters
n the way to Bend and had lunch at approximately 12:00 noon. The
laimant had felt fine in the morning and felt fine during the
ntiré day and had no exertional shortness of breath, angina or
ny other symptoms whatsoever, and had not had any type of problems
xcept for exertional shortness of breath for many months and
elt that his condition was at least not deteriorating, if not
aving a better mental outlook.upon it. They finished lunch and
roceeded to Bend. BHe was driving the last vehicle in the 1line
f five vehicles consisting of two cars and three pickups. They
ook Highway 20 to the Clear Lake cutoff and then followed Route
26, which is popularly known as the McKenize River Highway.
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Claimant, during the approximately 1 hour and 30
minutes that it took the drivers to drive from Bend to
the scene of the accident, was experiencing no symptoms
whatsoever, and felt good. The highwav near the Leaburg .
Dam is a twa lane highway with small shoulders and gradual -
curves. The weather was light rain and traffic was light,.
The claimant's vehicle left the highway on the righthand
side of the road a short distance hefore a left curve.

There was no evidence of braking prior to the vehicle leaving
the road. The vehicle left the road and went into a ditch

on the righthand side of the rocad, traveled approximately

150 feet until it struck a tree or group of trees. A fellow
driver, Jackie Albright, noticed that the claimant was not
behind him, turned around and came bhack and.discovered the
claimant, who at that time was in a confused state, not
knowing exactly where he was, or that the accident had
Oﬂcurred or what his surroundlnqs were.

The claimant had no recollection of driving the vehicle
from Blue River to the scene of the accident, which is a
distance estimated at 15 to 20 miles. There was no obser-
vation of any erratic driving, however, by the other drivers
who were immediately in front of him and everything seemed
to be normal to them prior to the accident. Claimant was
unconscious for a period and then following the initial
period of consciousness, had periods of consciouness and
then unconsciousness until he was removed from the pickup
and taken to McKenzie-Willamette Hospital in Springfield,
Oregon, where he was attended by Doctors Carter, an ortho-
pedic surgeon and Bender, an internist., The 1n3ur1es and
disgnoses are contained in the medical reports.

The terrain of Highway 126 between Blue River and the
scene of the accident are curves and narrow shoulders.

The claimant was paid the sum of $28.18 for his three
days of dr1v1ng, which amounted to $30.00 less F.I.C.A. of
$l 52.

Prior to the accident, the claimant had no feeling of

impending light-headedness, pain and in fact was quite men-
tally alert and was feeling well.
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WCB. CASE No“-'77—7356 " . May 23, 1980
WCB CASE NO. . 78-1021 R

- DONALD MOE CLAIMANT

Carney, Probst & Cornelius, . ' Q-";ff, -

Claimant's Attys.
SAIF, Legal Sérvices, Defense Atty.
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'S:by the Referee - ‘ S o , - T

-.Ofde;_On_Remand

On January 24, 1979, the Board entered its Orddr on

"Review in this case which reversed the Referece's ordor,

dated June 14, 1978, and (1) reversed the denial of the g
State Accident Insurance’ Fund (SAIVF) dated October 21, 1977

“’.on behalf of C€iling Systems Inc. of claimant's claim for a
“cervical problem and remanded it to the Fund for acceptance
—and payment of compensatlon effective September 19, 1977
.until closed; (2) ordered Johnson Acoustics to pay temporary.

~total disability compensation from December 2, 1977 to-

paid, and a pcnalty equal te 25% of the amount due and
reduced the ‘attorney fee awarded-: by the Referec against

'Johnson Acoustlcs from $500 to $250 f£or its unreasonailae.

:failure to - pay compeneatlon within 14 days of the. claim; - (3),
awarded ‘claimant s attorney a fee of $750 for overcoming the

" Fund's denial.

fhelrﬁnd appealed'ahd claimant c;oss—appeeled the
Board's order and the Court of Appeals, in an opinion and

'© . order entered February 11, 1980, ruled that claimant had

.

!"February 3, 1978, less temporary total disability compensatlon'f

failed to establish a causal nexus between his emplovmcnt T

"Jand hlS disease and that the Board should not have' reduced:

the. award of attorney's fees granted to clailmant’'s counsel

The Board, in compliance wilth tho judgment anﬂ mapdatc o

" of the Court of Appeals issued April 23, 1980 reverses that
“portion .of its order which .set aside the TFund's denial. and

remanded this claim to it for acceptance and payment of
compensation‘comMencing on September 19,.1977 until closed,
reduced the attorney's fee awarded Clalmant S attorney
‘payable by Johnson Acoustics to $250, and awarded clalmant s

“attorney a fee of $750 for prevailing on the issue by the
Fund : =

The Board approves the denial issued by -the Fund on

" October 21, 1977 of claimant's cervical problems and affirms

the. Referee s award of an attorney fee of $500 payable by.

'e the Fund on behalf ©of Johnson Acoustical and Supply Company .

The<remalnder of the Board's order is affirmed.

IT IS SO ORDERED.

s/
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WCB CASE'NO. 79-1578 May 23, 1980

NESTOR O. PERALA, CLAIMANT

Olson, Hittle, Gardner & Evans,
Claimant's Attys.

SAIF, Legal Services, Defense: Atty. "

Request for Rev1ew by the SAIF

The State Accident Insurance Fund (the Fund) secki3 Booard
review of the Referee's order which ¢granted claimant an award
of compensation cqual to 96° for 30% unscheduled disability for
a psychiatric conditionand granted claimant's attorney a fee out
of the increased compensation. The Fund contgias this awarﬂ _

‘is not supported by the evidence.

FACTS

Claimant, a 55-yecar-old tecacher with the Parkrose Schodl
District, flled a claim on April 17, 1978 for a nervous break-
down due to pressures of his. job. Ho indicated he had worked
for this employcr for approximatcly 24 ycars and last worked
on October 14, 1977. This claim was accepted.

Claimant was treated by Dr. Geraldine Price, a psychiatrist,
who indicated claimant had severe symptoms of depression and
anxiety resulting from what appcared to be unfair criticism
and unusual harassment from his superiors at work.

In July 1978, Dr. Parvaresh, a psychiatrist, reported claim-

‘ant had taken some courses at a community cellege in subjects’

other than teaching. Claimant said he had bcen considering an
alternative form of employment because he no longer felt capable
of teaching. Claimant has a bachelor of arts degrec from

Arizona University and a Masters degree from Colorado State
College. He indicated he had worked for Parkrose School District
for 26 years before his rctirement. Dr. Parvaresh felt that

claimant displayed clinical signs and symptoms which were com-
patible with anxiety neurosis, superimposed on a personality
disorder. He did not feel that claimant had sufficient psychia-
tric impairment at that time to preclude him from employment

as a teacher or "other .employment settings" for which claimant
had skills and training. Dr. Parvaresh fclt that claimant's
condition was mcdlcallj stationary.
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‘Parvaresh that claimant suffchQ from an an\1ety neurosis.

Vant could return ‘to teachlnq if

"there was. conflict on whether claimant's condlulon was

.. 1lt.was and
e clalmant tcmporary total dlsablllty compensatlon

Dr. Price, ‘in-August 1978, indicated she agreed: with 'Dr.
However, Dr:. Price did fecl that claimant - ‘would have €1ff1culty
resuming his teaching at a primary level because of the' trauma’
of the harassment he suffered at work. Dr. Price indicated it
was possible that claimant might teach: at some bther level, ' &«
but he was not qualified to do so. In November 1978, Dr. Price
reported that claimant was rcleased for work other than pri-
mary school teaching as of October 2,°1978.  Dr. Price felt -

that clalmant could teach adults on a short-term basis with a’
slow pace or in other similar situations. In her OplnlOn,-

-lclalmant was impaired from other types of’ employment ‘in which .
there were similar pressures and anticipated claimant would ex-

. perience similar problems if faced with the situation where,

someone else set the pace of his work. Dr. '

Price fel% that
claimant could pcrform jobs where he set his own pace or whe ahdel
there was "alternation of the setting, such as- counsciing”. ' She
felt claimant had scveral talents and. skills which would cnable
him’ to flnd some type of employment, but that he n1qht JQQULLO
addltlonal tralnlnq Dr. Price felt. that the remaining 1mpa1r-
ment was:that an exacerbatlon of s;mptoms could be o>pected in
high stress conaltlons.

In January 1879, Dr.
he were in a less pressured

env1ronmcnt and. recelved more support. Dr. Stolzberg lelty

.claimant's pcrsonallty disorder was permancnt and not job- re]ated

She felt claimant had both anxiety and depressive types of symp-

.. toms which.at that time were largely resolved and recommcuded that

_clalmant return to employment.

-;,

recited that
» medically
the ev1dence indicated
This order granted-

A Determlﬁatlon Order, dated January 31 1979,
statlonary, but:that the preponderance of
therefore, the claim was closed.

for

... Dbr. Price, in July 1979, rcported that ‘claimant had per-
manent - dlsablllty related to the acute depression anxloty
that he was expcriencing when he was first trecated in May ]977"
by Her. - Dr. Price indicated that claimant had been lef% an
inherent weakness or susceptibility to stress related to his
emotional breakdown. Dr. Price found that claimant was disabled
from performing work - where he would encounter, similar stress
situations including his regular work as . a teacher and many

other types of environment where mental stress could be part .

of the job. She stated that claimant's functional capacity
had not returned to his pre-injury level equivalence and that
this condition was permanunt

|
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At the hearing, claimant testificecd that he last worked
in October 1977 as a teacher. He stated he attempted to work
in 1978 as a substitute teacher for a half day, but became so
nervous that he visibly shook in class. He felt his depression
had improved, but his ability to concentrate or work in stress-
ful situations had not improved. After stopping work as a
teacher he enrolled in a community college to brush up on
certain secretarial skills, but had to drop out of this because
of the stress he anticipated regardlng the taking of tests.
Claimant has also taken classes in jewelry making and metal
smithing. Claimant stated he felt he could work if he set h.s
‘own pace. Claimant also has donc volunteer work 'at a church
and taken counseling courses. At the time of the hearing
" claimant was attempting. to establish a rack merchandising
‘business in grocery stores. He indicated that he had invested
large sums of money, but the income from it failed to cover
the expenses. He said he was unable to perform the selling
portion of the business because it was too stressful for him,
Further he said he had not made any formal applications for
work, but sought it on an informal basis through varicus acquain-
tances without success.

_ . The Referee, after reviewing all the evidence in this case,
found that claimant had residual ability which would gualify

him for many fields of employment, however, the Referee furtaer
found that claimant's irndustrial injury had permanently precluded

him from a large segnent of the labor market and granted claim- '

ant an award of compensation equal to 96° for 30% unscheduled.

disability for a psychiatric condition. N

BOARD ON DE NOVO REVIEW

_ The Board, after dc novo review,; modifies the Referee's
order. Claimant is 56 years old and has a masters degreec with
additional training. His primary training has been in the fielg
of education, but he has training in counseling. The evidernce

indicates that claimant has never performed physical labor and
has performed non-physical types of employment. Claimant :
testified that his emotionral condition has improved, but his
ability to handle stress has not. The evidence further indi- .
cates that claimant cannot return to his primary occupation

. 0f 20 some years of teaching. The Board, however, after consig-
ering all the relevant factors in this case, including claimant's
age, training, aptitudes, adaptability to non-~physical labor,

and education, finds that the award of compensation granted by’
the Referce is excessive. The Board.finds that claimant is
capable of performing many occupations and that his loss of earning.
capacity is not as severe as found by the Referee. Therefore,
the Board would grant claimant an award of compensation cqual to
32° for 10% unscheduled disability.
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. condition. This awarﬂ of compensation is in licu of any

;hls head’ and left shoulder when he was struck by a "1lift
'Clalmant also developeo trouble with his right ley. -~ Dr:

haVlng trouble Wlth his right eye and "blackouts".

ORDER . ... . L S o

Thé R,efe'ree"s, ordeif, dated October 4, 1579, is modificd. -: a

Clalmapt is horcbj granted an award of compénsation egual
to 32° for lO° unschcuulod disability for his psychiatvic
1

pros o
vious awards of uns cheduled leao111“y for this condition. ‘''he

Yeémainder . of the Reforee’ s order is affiimed. . T

.

Bon e e WCB CASE NO. 78-8989 May 23, 1980 A

DWIGHT R. WEBB, CLAIMANT
Pozzi, Wilson, Atchison, Kahn
& O'Learyy, 'Claimant's Attys.

- :SAIF, Legal Services, Defense Atty.

Request for Review by the SAIF

PO

' THC State ACCLcent Insurance Pund (the Fund) secks
Board JCVlew of, the Referee's order which granted claimant

faddltlonal compensatlon equl to 80° for 25% unscheduled
dlsablllty for his head injury and granted claimant's attonr

a fee out .Of, thls 1ncrbased comoen% ition.  The Fund Cu“tcnds

‘this award is e*ccss;we

FACTS '

Clalmant L a d2-yeanrn-old clean-up man with Coos Head
Tlmber Company on April 15, 1978, sustained an injury to

Curtis Adams diagnosed a torn medial meniscus of the right

'knee, whlch was surglcally repalired.

In,Januery 1978, prior to this injury, claimant was
treated by Dr. Carl Albertson for headaches affectina the
rightsside of his head and for difficulty remembering things.
After-this injury,.Dr. ‘Albertson reported claimant bLuan'

ET May 1978 Dr. Clifford Schostal examined claimant

‘because of"contlnuing complaints of headaches and dizziness.

The diagnosis was moderately-severe post-traumatic headaches.

' Claimant complained of blurred visicn, scintillations,
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.unsteadiness, vertigo and nauscu. The severity of the headaches

increased with movement of the head or activity. By July

+ 1978, the headaches were occurring at the rate of 2-3 per

week. An EEG test was normal. Dr. Schostal opined claimant
was totally disabled due to his headaches at that time. By
July 1979, Dr. Schostal reported the headaches were being
controlled with medication. Claimant continued to complain
of ‘dizziness and nausea. ‘

On September 25, 1978, Dr. Schostal indicated claimant's’
improvement reached a plateau He referred claimant to the
Paortland Pain Clinic. In October 1978, claimant was released
for "light" work.

In November 1978, claimant attended the Northwest Pain
Center. The diagnosis beside this injury was chest and
abdominal. pain and stenosis of the right ear canal. Dr.
Richard Newman, a psychologist, felt claimant had moderate
to severe hysterical conversion reaction and compensation
neurosis with significant secondary gains. Claimant was
found to have high-average intelligence, low self-~esteem and
passive~dependent personality. ‘ :

On January 8, 1979, Dr. Schostal released claimant to
return to his regular work. Claimant returned to work, but
reported his right knee continued to give him trouble, He-
also continued to complain of headaches and scintillations,
In February 1979, claimant was complaining of increasing
dizziness, nausea and brief "blackouts".

.Dr. Kevin Sullivan,lin March 1979, diagnosed post-
traumatic headaches and w1ng1ng" of the left scapula secocndary
to a traumatic nerve injury.

In May 1979, claimant began to complain of confusion
and difficulty remembering things and incoordination on the
left side of his body. Claimant had hoxed when he was younger.
A carpal tunnel scan was normal. EEG tests were normal,

On-May 25, 1979, claimant was involved in a motor
vehicle accident in which he was thrown off of his motorcycle
and suffered a lateral plateau fracture of the right knee.

Dr. Sullivan, in June 1979, reported claimant's condition
was medically stationary. He felt claimant has some permanent
nerve damage related to his industrial injury which caused
w1ng1ng of the left scapula Further, he felt claimant had

post-traumatlc headaches, but ielt the "psychogenic factors"
were becoming more pronounced as time went by. Dr. Sullivan
did not feel claimant could return to-his usual occupation
and should avoid loud noises and stress which ‘aggravated his
'headaches. . .
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#2t % A Determination Order, dated July 25, 1979, awarded . )
claimant temporary total disability compensation and compensa- e
o tion equal to 32° for 10% unscheduled disability for his

head- and left shoulder injury and compensation equal to 7 5°

for 5% loss of his right leg.

i ‘Claimant testified he continues to have headaches which
_ are accompanied by dizziness, nausea, and vision problems.

i .Clalmant said his headaches are caused by. or increased by

4 loud- noises or physical exertion. These headaches last for
T " 5-6 hours per day depending or his activity. Claimant has
i worked as a service manager and as a gas station attendant-
i ' _mechanlc. Claimant has a high school education and has

i . ;recelved training.in aircraft mechanics, hydraulics, and

L © . diesel mechanics. Claimant indicated he feels he could ,
P return to service managing work and wants to do so.. According
to claimant, he can ride his motorcycle and a "cat" in

L clearing some land.

. The Referee found claimant's preclusion from retnrnlnq
to mill work resulted in a loss of wage earning capacity
equal to 112° for 35% unscheduled disability for his head
and shoulder injury.

,,,,,

. . ' BOARD *o’N 'DE"NOVO REVIEW

‘The Board after de novo, review, modifies the Referee's
order. Claimart cannot return to mill work. However, his
! primary form of emplovment has been service work or managing
L service work. Claimant says he can still perform this type
i of enploymen; Clalmanb is now 43 years old, has a high
.. -s§chool education, plus other training, and has a desire to
b perform service management work. The Board, based on all
' the evidence, finds the award of compensation granted by the
P Referee is excessive. Based on the same evidence, the Board
- concludes ‘claimant is entitled to an award of compensation
' “equal to 64° for 20% unscheduled disability for his head and
; shoulder injury. This award is in lieu of all previous
i awards.

The Referee's orde;, dated November 21, 1979, 1s modified.

S Claimant is hereby'granted an award of compensation

i : equal to 64° for 20% unscheduled disability for his head and
: : shoulder injury. This is in lieu of all previous awards of
S unscheduled disability for this injury.

: “The remainder of the Referee's order is affirmed.

U
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WCB CASE NO. 78-592 ° May 28, 1980

JOSE ALZURI, CLAIMANT

- Welch, Bruun, Green & Caruso, :  " .

Claimant's Attys.
Cheney & Kelley, Employer's Attys. - ‘
Order of Disgmissal
. o _ '
A request for review, havinge beon duly filed with the Work-
men's Compensation Beoard in the above-entitled matter by Lhe claim-

ant, and sald request for review row having been wiihdrawn.

_ IT IS THERTFORE ORDERED thac the roquest for, rovic.: now nerd-
ing before the Doavd is hereby dismissed and Lhe ordeae o -he 37—
eree is final by oparation of law. - ' ‘

WCB CASE NO. 78-8340 May 28, 1980

WILLIAM D. BEEBE, CLAIMANT
Schwabe, Williamson, Wyatt, Moore

& Roberts, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

‘Order of Dismissal

A reguest for review, having been duly filed with the
Workers' Compensation Board in the above entitled mattor by
the State Accident Insurance Fund, and said request for
review now having been withdrawn,

IT IS THERLEFORLE ORDERED that the request for'reviéq now

- pending before the Board i1s hereby dismissced and the order

of the Referece is final by operation of law.
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WCB CASE NO. 78-6081 May 28, 1980
ALICE CELVER, CLAIMANT
Bloom, Ruben, Marandas, Berg, Sly
& Barnett, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Rev1ew by Clalmant

Claimant- seeks Board reﬁiew of the Referce's order which
affirmed the State Accident Insurance Fund's (Fund) denial of
her diplopia eye condition.

LFACTS

Claimant, a 54-year-old employce of the Portland Public
Schools, allegcs her work caused her to develop double vision.
On November 2, 1977, claimant filed a workers' compensation
claim for this conditlon.

Dr. Canfield Beattic, in January 1978, reported ciaimart

- had myopia and presbyopia which had been corrected by classcs

for many years. Howecver, he noted for the past 6-8 months,
claimant had developed an occular problem due to on-the-job
environmental changes over which., she had no control and which

she could not adjust to or tolerate. The occular problem he
found was severe extra-occular muscle imbalance which Dr. Beattic
felt was the direct result of the emotional trauma claimant sus-
tained on the job. .

In February 1978, Dr. Gordon Leitch, an cphthalmologist,
reported claimant said she had had double vision since Septem-
ber 1977. He diagnosed "myopic refractive error with an
esophoria-tropia”. Claimant fTelt this was "mental in nature"
which Dbr. Leitch agreed it could be.

Dr. George Harwood, medical consultant for the l'und, in-
March 1978, opined claimant's condition was not related to
her work., )

Dr. Guy Parvaresh, a psychiatrist, in April 1978, .felt

. claimant displayed clinical signs and symptoms of a psychiatric

disorder compatible with involutional psychosis. He felt
claimant had this condition for a number of years. Dr, Parvar-
esh opined claimant's basic psychiatric disorder created the
interpersonal disorder in her work, led to her suspiciousness

" of her co-workers and supervisor and her eventual leaving

®

the school, rather than the process being in reverse.

In May 1978 Dr. Leitch opined claimant's” employment with
this employer was not a material contributing factor to the
worsening of any pre-existent eye condition.

The Fund, on June 9, 1978, denied this ciaim.
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In Sepfember 1578, Dr. Lendon Smith reported he had

known claimant for a number of years. He indicated claimant
felt her co-workers were not mature. 'He felt claimant was
in a stress situation at work. Dr. Smith stated claimsnt had

deve loped double vision in the fall of 1977 due to joir streis.
He called claimant's condition "conversion reactioni anxiety
from stress becomes a symptom” v ‘ ‘ ‘ b I

Dr. Joseph Pagqueit, in Decanber 1973, indicated ne had
treated claimant for 22 vears. He concurred with Dr. DBeattie
that claimant's diplopia was secondary to her job environmental .

"problems.

Drs. Rebekah Bond and Paul Metzer of the Psycholoqy Center,

in FPebruary 1979, reported they diagnosed: psychophysicleogic

musculoskeletal reaction affecting claimant's occular systems,.
incipient schzophrenic developments, parancid in nature and

significant personality decompensation. They opined,claimant's
personality proplems were chronic, but had been aggravated and
exacerbated by her 7job situabtion. Thev felt the.diplopila could

be categorized as a physical reactlon Lo stress.

In September 1979, Dr. David Dine indicated that claimant's

‘double vision was real and "certainly emotional components can

exacerbate such a symptom”. Dr. Dinc had tyreated claiwmant in
early 1978 and had diagnosed diplopia of uncertain etiology. .

Claimant testified she felt she was harassed and subjected

to stress. at work which produced the diplopia condition. She was
demoted 1n her job and said she was criticized by her superiors.
After a transfer she developed a personality conflict.with a '
new supervisor. Claimant resigned from her job with this. employer
on November 1, 1977. ‘ '

The Referee, after reviewing all the evidence, found the
opinion of Dr. Parvaresh to be more persuasive. The Referee
concluded claimant's psychopathology pre-existed her work ex-—
posure and her necar paranoid reaction was selfi-induced which
caused the interpersonal problem rather than her work causing
her problems. - Therefore, the Referce affirmed the Fund's de-
nial of this claim.
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BOARD ON DE NOVQO REVIEW

. The Board, after de nove review, affirms the Referee's
order. The Board finds the opinions of Drs. Parvaresh and
Leitch to be more persuvasive in this case, Dr. Leitch is an
ophthalmalogist and Dr. Parvaresh 1s a psychiatrist. The
Board finds that their opinions, as specialists in their re-
spective fields, are entitled to morc weight than the opin-
icns of the other doctors in this case. This 1s a case which
requires expert testimony to relate claimant's diplopia to
her conditions of emoloyment The preponderance of the evi-
dence, in the Board's opinion, does not support claimant's

‘claim. Therefore, the Board would affirm the Referee's order.

‘ORDL:R

. The Referee's order, dated November 8, 1979, is affirmed.

WCB CASE NO. 76-6736 May .28, 1980

GEORGE CLARK CLAIMANT

Flaxel, Todd & Nylander; Claimant's Attys.
Keith D. Skelton, Employer s Atty.

Qrder On Remand

On hpril 15, ?7?, ti.e Poar. issued an Order on Teriow ro-

versing the Neferce's finding.in Chis case. The Peard foun:! the claim

was comrensable, Ibts order was timely appecaled to the Court of Ijppeals
which reverscd the Doard's order and denied recove~v. The case was
then appecaled to the Suprenc- Court. '

in an Opinion and Order, filed January 2, 1980, the Suprene :
Court held that it could not say as a matter of law whether the zlain-
ant should or should not recover. The Court:found that thore was dis-
pute in the evidence that the employer cxpres sly or impliedly allowed
the conduct which lecad to the claimant's dec il in this case. Therefore,
they remanded this case ‘to the Court of Appeals for further proscecings
consistent with its opinion. The judgenent and mandate was entcred by
the Supreme Court on.February 14, 1980, reversing the deci :ion ;. the
Court of Appeals and remanding Lhis case to the Court of Appeals for

. further proceedings consistent with lts cpinion.

: - On May 12, 1930, The Court of Appeals remanced this casc Lo the
Loard for further pJoceedlngf consistent with the Suplrne Court's

oplnlon.
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FACTS

Claimant, a 22-year-old tail spotter with Westbrook
Wood Products, on December 22, 1978 while putting a loy in o
lathe, the log already in the lathe "blewup" and hit zlaimant's
left hand. The diagnosis was a bruised hand. ' :

Drs. P. T. Wolfe and J. W. Brazier examinad claimant -
after this injury and reported swelling over the second MP
joint dorsally. The diagnosis was a contusion injury of the
knuckles of the left hand, 3rd, 4th and 5th fingers. Claimant
was released for work as of January 5, 1979. Xrays revealed
no bony abnormalities. '

In January 1979, Dr. Kenneth Freudenbherqg reported
claimant had gone back to work, but had to quit becaus: of
pain, He diagnosed a probable contusion to the 3rd MCP
joint of the left hand with residual scarring in the tendon
1tse1f and possible post-traumatic arthrltls

Dr., Curtis Adams in April 1979 reported claimant continued
to complain of pain in the hand. He diagnosed a blunt
injury to the dorsum of the hand with no significant residual
disability. Dr. Anderson felt claimant could return to work
and had "pretty normal functioning long finger of his left
hand and his complaints " are out of proportion to his
actual function when you lock at the hand".

This claim was initially closed by a Determination
Order dated June 19, 1979, which granted claimant ‘temporary
total disability compensation.

In July 1979, Dr. Anderson repeated his findings and
opinions. He felt claimant had suffered a blunt contusion