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CASE NO. 78-9459 

CARL SOLOMON, CLAIMANT., . 
Sa~uel A. Hail, Jr., Claim~~t•s Atty·. 
Foss, Whitty & R9ess, b~fense Attys. 
Order of Dismissal·. · 

April 1, 1980 

A rc~ques t for review, ha v in(J bcei1 duly file! cl with the 
Workers 1 Compensation Bo,7i:cl in l:hc abov,~ entitled matter py 
the cl al man t, and sai ci requcs t !'or review now havin~J been 
with drawn:, 

IT , S TllERJ~FORE Oi-'.UEHED th.Jc. the :~c,qucst for rcvii::w now 
pend inc; before the Docu:d is he rcby chsmi.s sccl ,:mc1 the order 
of th·c F:ef crcc is f inul. by ope r .:.1 ti.on o :· J.cw. · 

Entered at Salem, OrGcJon c1.nd copies mailed to: 

WCB CASE NO. 78~4374 

RAYE. -STEWART, CLAIMANT 
R. Ray Haysell, Claimant's Atty. 
Michael D. Hoffman, Employer's Atty. 
Joint Petition & Order 

April 1, 1980 

Ray E. Stewart, while employed by Nikkel Lumber Company, 
allegedly sustained an industrial injury on December 2, 1977. 
The claim was made with the employer, and benefits were denied 
by the employer asserting that the claimant h~d not sustained 
a compensable industrial injury with that employer. Claimant 
had also filed an aggravation claim against Ameren Pipe Products 
Company, and that claim had been denied. However, the carriers 
had not agreed that the alleged incident was necessarily-com­
pensable, -and nci order was issued pursuant to ORS 656.307. A 
hearing was subsequently held on December 7, 1978, with Referee 
Lyle Wolff finding that the claimant had sustained an injury 
with Nikkel Lumber Company, but that was merely a temporary 
exacerbation of the prior condition generating only three 
days temporary total disability. Both claimant and employer 
Nikkel Lumber Cqmpany requested Board review from the referee's 
Opinion and Ord~r. The·case is currently pending before thP 
Board on appeal. The bona fide dispute arose as to whether 
or not the alleged injury had arisen out of or occurred in the 
course of claimant's employment. Both parties had evidence 
·sustainina their viei•;s. · 
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April 1, 1980

m

CARL  OLOMON, CLAI^1ANT,,
 amuel A. Hall, Jr., Claimant's Atty. 
Foss, Whitty & Roess, Defense Attys.
Order of Dismissal'.

WCB CA E NO. 78^9459

, A request for review, havincj boon rluiy filed with the
Workers' Compensation Board in the al)Ovo entitled matter by,
the claimant, and said request i'or review now havin<j been
withdrawn.,

IT . TliERLFORE ORDERED thar the ;:oc[uest for review now
pending before the Board is hereby dismissed and the order •
of the Referee is final, by operation of .law. '

Entered at  alem, Oreyon and copies mailed to:

WCB CA E NO, 78-4374 April 1, 1980

RAY E. - TEWART, CLAIMANT
R. Ray Haysell, Claimant's Atty.
Michael D. Hoffman, Employer's Atty.
Joint Petition & Order

Ray E,  tewart, while employed by Nikkei Lumber Company,
allegedly sustained an industrial injury on December 2, 1977,
The claim was made with the employer, and benefits were denied
by the employer asserting that the claimant had not sustained
a compensable industrial injury with that employer. Claimant
had also filed an aggravation claim against Ameron Pipe Products
Company, and that claim had been denied. However, the carriers
had not agreed that the alleged incident was necessarily com
pensable, • and no order was issued pursuant to OR 656,307, A
hearing was subsequently held on December 7, 1978, with Referee
Lyle Wolff finding that the claimant had sustained an injury
with Nikkei Lumber Company, but that was merely a temporary
exacerbation of the prior condition generating only three
days temporary total disability. Both claimant and employer
Nikkei Lumber Company requested Board review from the referee's
Opinion and Order. The case is currently pending before the
Board on appeal. The bona fide dispute arose as to whether
or not the alleged injury had arisen out of or occurred in the 
course of claimant's employment. Both parties had evidence
sustainina their viev;s.
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PETITION' 

Claimant, Ray -E- Stewart, in person and hy his .attorney, 
~- Ray ~eys~ll, and,e~~loyer, Nikkel Lumber ·company, and its 
insurance carrier, Fireman's Fund- In~~rance Cq~pany, in person 
and by· their attorney ~ic;hael D. Hoffman (Schwabe, Willianson, 
!.Jyatt~ Moore & Robert~} now make .this joint petition to the 
Board and st.~ te: · 

1. R.:iy E. Stewa.rt and Nikkel Lu~ber Company and its 
insursn~e carrier, Fireman's Fund· Insµrance Company, have 
entered into· an agreerhent to dispose ·of this claim· ~or the 
total sum of-$1,500.06, said sum to include all benefits and 
attorneys fees. . . . ,;. 

2. The parties further aqree that from the settlement 
proceeds $3~o.·oo shali ·be paid- to ·the firm ·or Velure, Heysell. 
~ Pocock as a reasonable and proper attorney fee. 

,-
' . 

3. Both claimant and respon~~nt state th~t this joipt 
petition for settleme~t is being-~iled pursuant to ORS 656.289 
(4) authorizing reasonable disnosition of disnuted claims. All 
parties understand that if ~hi~ p~ymept is ap~roved by the 
Board and p~y~ent.'mad~ thereund~r~ ~~~d payment is in full, 
final and complete settlement of all ~laims for whatever 
which claimant has or may have against respondents for injuries 
claimeg or their iesults, includi~g ~ttorney f,e~; and all · 
benefits unde:r the wo1:kers' Compensation Law and that he will -
consider said pay~ent as being final. 

4 .. It is expressly understood a~d agreed by all 
parties that t~is ·+s ~ settlement· of a doubtfu+ and disputed 
claim and· is not·an·admission of liability on the part of 
respondents, by whom liability i~~expres~ly denied . . · \• . 

·wHEREF.ORE, _the parties herehy stipulate tq and join 
in thi~ petition ~Q t~e Board to apprpve the foregoing 
settle~ent anQ to ?uthorize payment of the sum set forth· 
above nursuant to ORS ·656.389 (4) ;in full and final settle-... - . . 
ment b~tween the partt~s ·to ·issue··an.order apptoving the 
compromise:and withdrawinq this claim. 

+ • • .rJ " • • • •• • : 

IT IS SO STIPULATED: 

·IT IS ·SO ORDERED and this ·matter is dis~i~Red. 

-2- . 
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£ETIT.T_OW
Claimant, Ray E.  tewart, in person and by his attorney,

R. Ray fleysell, and ..employer, Nikkei Lumber Company, and its
insurance carrier, Fireman’s Fund-Insurance Company, in person
and by' their attorney Michael D. Hoffman ( chwabe, Willianson,
Wyatt, Moore & Roberts) now make this joint petition to the 
Board and state:

1. . Ray E.  tewart and Nikkei Lumber Company and its
insurance carrier. Fireman’s Fund Insurance Company, have
entered into an agreement to dispose’of this claim-for the
total sum of $1,500.00, said sum to include all benefits and
attorneys fees.

2. The parties further agree that from the settlement
proceeds $300.00 shall be paid to the firm of Velure, Heysell
& Pocock as a reasonable and proper attorney fee.

3. Both claimant and respondent state that this joint
petition for settlement is being- filed pursuant to OR 656.289
(4) authorizing reasonable disposition of disputed claims. All
parties understand that if ’this payment is approved by the 
Board and payment'made thereund<='r, 'said payment is in full, 
final and complete settlement of all claims for whatever
which claimant has or may have against respondents for injuries
claimed or their results, including attorney fees;, and all 
benefits under the Workers' Compensation Law and that he will
consider said payment as being final.

4.' It is expressly understood and agreed by all
parties that this is a settlement of a doubtful and disputed
claim and' is not an•admission of liability on the part of
respondents, by whom liability is .expressly denied.

VvHEREFORE, .the parties hereby stipulate to and join 
in this petition to the Board to approve the foregoing
settlement and to authorize payment of the sum set forth
above pursuant to OR 656.389 (4).in full and final settle
ment between the parties ‘to issue an. order approving thts
compromise-and withdrawing this claim.

IT I  O  TIPULATED:

•IT I - O ORDERED and this matter is dismissed.

%
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CASE NO. 79-2579 April 1, 1980 

ANNIE WESTENSEE, CLAI~ANT 
Bischoff, Murray & Strooband, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

/\ request fo r ,.-cvic\oJ, h :.vii,,; l.J•', ' ll c!11 ly J: ilcc.1 w i.1· h the 
Work e r s ' Corri pc nsu tion 1;0,1ru i n L i1(; , il1uvc• cn Li Lu~d m.-1t-.Ler 
by t h e ,-:: lairnunt, u nd Sdicl r.ct ! l.,L:St Co e r c vi e:1,.: now h c:wi n<J bcC'n 
wi th <lrc1wn , 

l'I' TS T HEREFORE o;:ni-:JZED L! tdt Lh e L',!qllCS;:. ro r J:(~\_:ic\v nu,.; 
pc n din q b efore t he Boui-d is h l'l-l~iJ•_: .. :j sn i '.•;sc,i ,::rnd the :,re.e r. 
of th e Ref c r cc is r: i n ,11 by ope 1·,1 t .i .on ,:, ; l:, w . 

WCB CASE NO. 79-1872 

VAN ARMITAGE, CLAIMANT 
Dennis R. VavRosky, Employer's Atty. 
Disputed Claim Settlement 

April 7, 1980 

Van Armitage, ("claimant"), contends that he suffered a 
compensable aggravation of his low back strain inju'ry of 
February 7, 1977, which had occurred while working for the 
subject self-insured employPr, Georgia-Pacific Corporation 
("employer") ; 

The employer, contends that the claimant's alleged 
medical condition arising on or after January, 1979, did not 
arise within the course and scope of his employment with 
Georgia-Pacific Corporation, but rather was the result of a 
new, distinct injury suffered while in the employ of his new 
employer, which injury would be compensable under Oregon 
law; 

By letter dated February 19, 1979 the employer has 
denied benefits to the claimant and advised him of his 
rights to ccntest the denial; 

There is presently pending a Request for Hearing dated 
March 1, 1979, to contest the employer's denial of the 
claimant's alleged aggravation; and 

The parties hereto desire to settle this dispute and 
dismiss this claim on a disput e d claim basis, in lieu of a 
formal hearing. 

-3-

WCB CA E NO. 79-2579 April 1, 1980

ANNIE WE TEN EE, CLAIMANT
Bischoff, Murray &  trooband, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

A request for review, I'Kivin^j duly J'iLcd wlih the
Workers' Compensation Board in the cnLitlocl matter
by the claimant, and said request i'o r review now heaving been
withdrawn,

IT I THEREFORE OEDEITID that the rociuest Tor review new
pending before the Board is hcrcDy disnissed and the order
of the Referee is fincil l^y ojjcration Oj l^iw.

WCB CA E NO. 79-1872 April 7, 1980

VAN ARMITAGE, CLAIMANT
Dennis R. VavRosky, Employer's Atty.
Disputed Claim  ettlement

Van Armitage, ("claimant”), contends that he suffered a
compensable aggravation of his low back strain injury of
February 7, 1977, which had occurred while working for the
subject self-insured employer, Georgia-Pacific Corporation
("employer");

The employer, contends that the claimant's alleged
medical condition arising on or after January, 1979, did not
arise within the course and scope of his employment with
Georgia-Pacific Corporation, but rather was the result of a
new, distinct injury suffered while in the employ of his new
employer, which injury would be compensable under Oregon
law;

By letter dated February 19, 1979 the employer has 
denied benefits to the claimant and advised him of his 
rights to contest the denial;

There is presently pending a Request for Hearing dated
March 1, 1979, to contest the employer's denial of the
claimant's alleged aggravation; and

The parties hereto desire to settle this dispute and
dismiss this claim on a disputed claim basis, in lieu of a
formal hearing.

-3-



         
          
       

         
   

          
           

          
         
         

         
          
            
         

        

          
        

              
  

       
         
    

   
         

         
          

     

THEREFORE, IT IS HEREBY STIPULATED TO AND AGREED 
by and between th~ parties hereto that, in consideration of 
the payment of $30p.oo, claimant's Request for 
Hearing shall be withdrawn and dismissed and the employer's 
denial shall be affirmed. 

It is understood by the parties, and agreed, that said 
payment is in full and final settlement of all benefits owed 
or all claims which claimant has or may hav~ against the 
employer for injuries or diseases claimed or their results, 
~elating to the alleged incident of February 7, 1977, and 
all benefits under the Workers' Compensation Law or otherwise. 
and this settlement is of a doubtful and disputed claim and 
is not an admission of liability on the part of the employer, 
who denies that the claimant has suffered a compensable · 
aggravation from the ~lleged incident df .February 7, 1977. 

Claimant recognizes ·that he has a right to puxsue his 
claim, filed against David Douglas School District an<l SAIF, 
i_f he so desires; but that he may or may not be abl.e to 
establi~h such claim. 

C~.airnant recognizes th~t execution of this settlement 
~ill preclude him from claiming ahy furt~er benefits from 
the February 7, 1977, injury. 

IT IS SO STIPULATED: 

Based upon the stipulation of the parties hereto, ahd 
being fully advised in the premises, the Disputed Claim 
Settlement is hereby approved and the employer is ordered to 
pay claimant the sum of $300.00. 

-4-
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NOW, THEREFORE, IT I HEREBY  TIPULATED TO AND AGREED
by and between the parties hereto that, in consideration of
the payment of $300.00, claimant's Request for
Hearing shall be withdrawn and dismissed and the employer's
denial shall be affirmed.

It is understood by the parties, and agreed, that said
payment is in full and final settlement of all benefits owed
or all claims which claimant has or may have against the 
employer for injuries or diseases claimed or their results,
relating to the alleged incident of February 7, 1977, and 
all benefits under the Workers' Compensation Law or otherwise
and this settlement is of a doubtful and disputed claim and 
is not an admission of liability on the part of the employer,
who denies that the claimant has suffered a compensable
aggravation from the alleged incident of .February 7, 1977.

Claimant recognizes that he has a right to pursue his
claim, filed against David Douglas  chool District and  AIF, 
if he so desires, but that he may or may not be abl.e to
establish such claim.

Claimant recognizes that execution of this settlement
will preclude him from claiming any further benefits from
the February 1, 1977, injury.

IT I  O  TIPULATED:
Based upon the stipulation of the parties hereto, and

being fully advised in the premises, the Disputed Claim
 ettlement is hereby approved and the employer is ordered to
pay claimant the sum of $300.00.

%

%
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CASE NO. 79-850 

WILBURN AUTRY,· CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Defense Attys. 
Request for Review by Employer 

ISSUE m~ FI::VIE'.\' 

April 7, 1981) 

The employer seeks .Board rcv.i.cw •Of the Iu_,fei:ec' s order 
that found claimant 1 s shoulder condition haci bGcn c1qqravatec1 

.by his work activities c:urins: his enploymcnt with this 
employer. The Ref~rcc remandc~ th~ cJni~ fo~ this condition 
to it· for acceptance and t)ay;~1c-r1t. of comr,cns:.n:ion pur:-:;;uc1nt !::.e: 
the Ort,gon 1vorkcrs' Compensation Tiet t1.1h: i,1·JZil-;1cc; c]a.i.m,:irit' s 
at torncy a $2,000 a ttorncy Ccc. 'J"hc emp loyc1· (:ontc~nd:; 
claimant 1 s cL=iim i.s not compcn:,,,blc and :~hcil. the att\' .. rncy 
fee awarded 1s excessive. 

Fl\CTS 

Claimant, a 54-yearold pl~nt suporv~sor, all09e2 his 
daily wo.rk c199ravatcd a.nd causC:'d a deLcriorci:·.ion of ,1is 
should~r sockets. and knees. Claimant [ilcci this cl~im on 
Jariuary 2, 1979 alleging this condition had gradually aevclop2d. 

·He had been employed with this crnploye t· si, ice 19 5 7. J-Je 
·stated he had •been emplO'/Cd c10-; a cheese:: 1,1aker until 1970. 
This job required cooking v<1ts of cht?:ese, stirritvj th8 
cheese, 'and shovelilVJ ·the cheese into'"100-pounc1 cans. 

I,n 1970, cluj_rnzrnt stated l"lc! WilS promo::.c:d ·to milk p.lnnt 
superintc'ndent. Ile indic.:i.tcd this rcqui;:ecl runn.inc.: :.:he milk 
plant operation cJncl supervisinq 2? cr,,ployccs. ilc •indicated 
he also ran the pasteurizer approxim,1 tely tv.'O hours ,1 day 
which required him to f.lonitor a control pi:tr,c1, Wnsh 1.ar.tJC 
milk t:niks, scrub -floors, p1.ll.l c!mpt·; m:Lli: cons, ·cl:Lmb lac!c1crs 
for milk testinq, ini:<inCJ va,~irn.;s l"ruit drinJ.;'.=;, chocol.:1te 
drinks and lC8 creum and CLJ(I nuq. H,.:-- t:,:st.1. Cic~c: that: he 
climbed up and down ladclers. cipp~-o;.:irnatcly 20 to 30 times a 
day. 

ClCtimant stat~c: that his c·o"dlt.ia,. startccl qrndually 
and progreised over a Eive-year period to the point Lha~ he 
was forced ·to quit vmrk on Dccc~inbc,r 19, J.97f; due to c:-:trcme 
pain in his shoulders and knees. Cl.uimant stated the only 
time he obtainert reJ.ief from this condition wns durinc1 the 
weekend µcriod or when ho was on \'uc,1tion. llL:! inc1icatcc1 
that the more he did, such as 1.,::1lkinc1, the rriorc rain h12 h0d. 

-5-

April 7, 1980WCB CA E NO. 79-850

WILBURN AUTRY, CLAI^^NT
Welch, Bruun & Green, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Defense Attys,
Request for Review by Employer

I  UE ON REVIEW

Tho employer seeks .Board review 'Oi tlio Referee's order
that found claimant's shoulder condition haci boon nc]«-rravated
.by his work activities curinc hi.s emr^loymcnt with this
employer- The Referee remanded the claim for this condition
to it' for acceptance and paymenr. of compensation pursuant to
the Oregon Workers' Compensation .act and awarded c.la.imant's
attorney a $2,000 attorney fee. 'i'he employer contondr;
claimant's claim is not compcnsabl.o and that tho attuirnoy
fee awarded is excessive.
FACT 

Claimant, a 54-ycarold plant supervisor, alleges his
daily wo.rk aggravated and caused a detejriora'.ion of nis
shoulder sockets, and knees. C.laima'nt filcci this c.laim on
January 2, 1979 alleging this condition had gradually developed
He had been employed with this employer si*;ce 1957. He
stated he had been employed as a cheese maker until 1970.
This job required cooking vats of cheese, stirring the
cheese, ahd shoveling'the cheese into''100-pound cans.

In 1970, claimant stated he was promoted -to m.i.lk p.lant
superintendent. lie indicated this required running the milk
plant operation and supervising 22 employees. He ‘indicated
he also ran the pasteurizer appro.xima tely two hours a day
which required him to monitor a conl:.rol pane.l., v;ash largo
milk tanks, scrub -floors, pull ompty mil]: cans, •climb ladders
for milk testing, mixinq x'arious fruit drinks, chocolate
drinks and ice cream and egg nog. Ho t.;st.iriOcl that ho
climbed up and down ladders approxima'toly 20 to 30 times a
day.

Claimant stated that his coAdiLtiorv started gradually
a.nd progressed over a five-year period to tho point that he
was forced to quit work on December 19, 197R duo to o:-:ti:Gme
pain in his shoulders and knees. Claimant stilted the only
time he obtained relief from this condition vvas during the
weekend period or when he was on vacation. He indicated
that the more he did, such as walking, the more pain he had.

-5-
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n1E~c"!ici'11 1:cpcJ1: L~; incli. c;i t(; !:he: t si nc,"; :_:q)J)1-c1~,:in:a tel~/ 
:i.959 c.L.-1.im,-1nt~ h-1'.i b2,::t, hc,\,.i:-H; c:0;11pL1in!.s of ;J;::in .in his 
slioulJl1.,r. · In l'J ·,i c-,.:,.iH:i1nt suf'rcr(:::.cl an .i.nc1u,,;u:ic"1l in:\uc/ 
\vhcn Le fclL -:_-,(!' z, :!,:ctc:lcr ancl injl1rc:rl hi:::-; r.ic:ht. kn1.~e:. 
'Thro,.,,_it1·n,1t th,: 1970's, cL.1irn,,,nt '..J,:i,.; l:rcatcr, \y: l)r. i:. ~L 
Lnn.:,n for po.in in his '.~hc)ulc:e;:,:s .:rnu knee.· 

C>:1 JU.I'/ 11, 1978, Di-. Lirmcin rc()Urtcc'i c.lai;-;,i:1nt~ 1.-1.:is 
havin(J .i.ncrc.asin,:1 left: :-~houlcl1.:::r (lj_scomforl. He· reported 
cL:.1imcinl hacl ost~co:n·:·.)1ritis i.11 the ~;hutilc:cr •cJhich har.1 not 
responde:c.1 to a ,sct~ics of tn:'atrnents. 
to Dr. 1,isac [o;.- con,-3uJtation. 

On July 2G, 1078, Dr. Ccralc1 Lis.:ic cliac;nc,secl: "BiJaU;ral 
2 11ascular necrosis of: the humeral heads with dec:rcncci t:ive 
chan~;c,; of both shoulders, qui tc :.;evero, much rnon, on the 

· .1.eft than on tlK' ric;h 1·. ' '. !le w:i~_; un:ibJc to clc tcrrnin,' whot 
caused these ,i:ondi tions. 

On ?.:uqust 21, l<J7fl, 11r. L,sac: rcoortccl tl,at clc1i.ll"!ctnt's 
condition hctd not im"pro,.rcd wi. th adcii tioncil trc.:-i trncn t. 
Claimant co.'1tinuccl to co;nplain 01° scvEcrc pc:1i1, in the shoulders, 
pain in the -left hip, .-ind pain in both knec,L lli:: n:--ferreci 
clairnant to Dr. Peter Kcine, an internist. In October 1978, 
Dr. Lisac reported that c Ja imon t he.tel been seen by Jlr. I, anc 
and had vurious tests performed. Clc1imant tolc1 Dr. Lisa.c he 
wanted to quit work. 

' 
On December 4, 1978, Dr. F:onahl Frabuck reportecl claimant 

told him he haci pain in the right shoulder for most of his 
life: Claimant denied any definite joint injuries, but 
indica tec1 he used his shoulders ex tens i vel::l in his \vork w.i. th 
this employer as well as usin~: his knees c1. CJ rca t cle,ll in 
climbin~i up and down J.-aclclcrs. Dr. Fi:aback rlia(Jnosed :. "Severe 
dec:ienerative joint c1i.scase, shoulders 21nd kncccs, i2[:ic1lo,:1Y 
most likely due to abnormal strc:3scs crn t.h,:::s,~i joinU5 from 
his job" . He no tcc1 it was vcr/ un 1::3 uc1l to sec such marked 
de~i-enc1~zitivc chanqcs in the shoulcle1-s. lite ind.i.cc?itcCI th.::tt he 
hc1d revi ewec1 the c L:1 inwn t' ~; c C1S8 ,.111 c1 :-:-1 ays \•.r:i. t:h the i~he11m,,­
toloqy qroup from the University of Orc(;on ;:,echcal Schoo}. 
and thot they also fell that the ch.c:nhjCS \v,~rc most likely 
related to claimant's occupation. llc discussed cloimant's 

job with the claimant .:1nd he a:·1c1 claimant bot11 ac:;recc~ that 
claimant probably should stop ,-.'c,1:k and qo on nicdicu.l clisabil­
ity. Dr. F'rab<1ck f C!l t the on L::· possible solution to claiman ~-' s 
condition would be 21 joint replacement when t:he· pain bec.:imc 
unbearable. 

On D\:c~cember 28,· 1978, Dr. llowc1rd Cherry diaqnosccl 
severe do¢enerative arthritis of the shoulders and knees. 
He opined· that this conch tion w0.s rcl.:1te(J ·to the claim<ln t' s 
work and would result in pcrnwnent impa:i r,~K)J"i t. 

-6-

The medical reports indicate tliat since approtiimately
1959 claimant had been I.av.i.nc; co;ni>iaints o i: p\'iin in his 
sl'iouldi.rr. ' In 19u4 claimant sutiered an industrial in;iury
when ho ieil otr a ].adder and injured his riqht knee. 
Throuvjnbu 1: the ].970's, claimant was treated by Dr. i-
Unnan dor pain in his shoulders and knee.•

lJ

On Ju.ly 11', 1978 , Dr. Urman reported cl.aimant was
ha vine incrcas inqi ler t sho u Ider dis com For t. he' rep or ted 
claimant had osteoarthritis in the shoulder which had not
respondvcd to a scries of: treatments. He roferred claimant
to Dr. ilisac lor consultation.

On July 26, 1978, Dr. Gerald Lisac diapnosed; "Bilateral
avascular necrosis oil the humeral heads with degenerative
chanpes of both shoulders, quite severe, muchi more on tlie
left than on the ripht". He was unable to determine what
caused these conclitior.s.

that claimant's
rea tmen t.

in the shoulders
lie referreci

On 'uipust  1, 1D78, Dr. Lisac reported
condition had iiot improved with additional ti
Claimant continued to complain ol severe i^air
pain in the -left hip, and pain in both knees,
claimant to Dr. Peter Kane, an internist. In October 1978,
Dr. Lisac reported that claimant had been seen by Dr. Kane
and had various tests performed. Claimant told Dr. Lisac he
wanted to quit work.

%On December 4, 1978, Dr. Ronald Fraback reported claimant
told him he had pain in the right shoulder for most of his
life. Claimant denied any definite
indicated he used his shoulders
this employer as well as using his
climbing up and down ].-adders. Dr.
degenerative joint disease, shouIdors
most likely due to abnormal stresses on

joint injuries, but
in his work with

knees a great deal in
fhi'aback rliaanosed:- " evere

and knees, etlolopy
these joints from

his job". He noted it was ve.n/ unusual to see such marked
degenerative changes in the shoulders. He indicated that he
had reviewed the claimant's case and x-mys v;i th the irheumia-
tolocjy group from the University of Oregon Gedical  chool
cind that they also felt that the changes were most likely
rel.ated to claimant's occupation. He discussed claimant's

job with the claimant and he a:'id claimant k'Oth agreed that
claimant probably should stop wrark and go on medical disabil­
ity. Dr. Fraback felt the oni.y possible solution to claimant'
condition would be a' joint replaceireht when the'pain became
unbearable.

On December 28,' 1978 , Dr. Howard Cherry diagnosed
severe degenerative arthritis of the shoulders and knees.
He opined that this condition w'as related 'to the claimant's
work and would result in permanent impairment.

-6-
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Che:1:ry, .in l·',:::hc,1i.iC/ 1')79, i-,.,po[t,::cl Lh,1l: thc:r·c was 
no known specific accic:cnl brjn,;irv; en claim,rnl:'s condition. 
Be noted thi.1 t i-'.:. was un usu a} to sec this condition· in the 
shoulder joints. !le Celt that it ,,..;as clis~1bl.inq to the 
c:cqree that clai:c1ont co1.:ld no lo:~c;i::1· continuci t-1.L-; :job. lie 
reportcc1 there w21s no ,;ooc1 avaii.<1blc lrc.~;1til·,ci1t fol" claimant's 
condition .:it the present time. Dr. C:h::cry fell thr:,L: the 
condition could be helped by a shoulcicr prosthesis, except 
he felt the shoulder prostheses were "not very sat.is factory".· 

On 1\pril 18, 1979, DL Gc:_rald J.is..:ic reported th:11.: 
claimant's condition \•1as s12\1 crc b.i.1.:itcr,Jl ;iv.:1~;culcn: necrosis 
of both shoulrJer joints and ,..,~is not, in his opinioi1, rclal:ec'i 
to his work as ~, plant super,:isor. Tt· \•!as· h:.s opinion that 
any type of h('>:-lvy work \~·oulc.1 htt\'C: J.,1·01)::ibiy i.1':J~fl~avcitcJl cL1imant 1 s 
condition. He felt tlwl: it wos more ~.ikely cL1i1:1-1_r,l·. 1 s _job 
c1.nd intermittent work dt thG d.:1:;_r\' 1..tcJS prodncin;; symot~o_ms of 
the disease rather than a0c3ravc:1tin,J the unccrlyinq disezisc· 
itself. 

Dr. Peter Kano, in J~ne 1979, WJ~ unable to comment 
whether claimcint's work <i~Jc;ravat0c1 hi~.,, concition. 

l\t the hearinq, Dr. Fraback ~~cstifi(!d Ile r.lis..:i,1n:cd \·1ith 
the dia9nosis made by Dr. Liso.c. llc tell: the~ lab ·~m·~-k clid 
not support Dr. Lisac's dia9nosis. D1~. F.rabc1ck testified 
that avuscular necrosis could cousc ~rthritis and the most 
common cause of avasculat ~ccrosis was the long term use of 
Cortisone or alcohol. Ile felt that Cl.}ir11ant's disease was 
ei thcr caused by or aqqrc1val:12c; by his work. He sL1 t.1.:id that 
the speed the proqrcssion of this c!i:ciea~;<2 wets Cll~tcrminec1 by 
the extent of claimant's activitjc~s on a.ncl off the job. 

/\ representative of the cmployo1~ tc;:,;t:il::i,::;cl th,it claimant 
worked ubout ·3/4 of: his shii:t opct·oL:i.:](i 1:he control p,:incl. 
He testified clziirn,rnt had not scn1bbcCi ~lodrs sir;cc 1970 and 
that· there was no full-'tirne control pdtic:L opcj~al:o:i.· c1~; such. 

,; 

-7-

O vTci iiarv  3, 1979, the orur;.!ove;; de ied thi c;,l.ai ,

•'.•no i: (:od i;!ia t the re was
on

Dr. Cherny, in February 10 79,
no known specific accident iDri nyijKj on claimant's c.’oridi tion.
He nbtcci that it was unusual to see this condition- in the
shoulder joints. lie Celt that it was disablinp to the
degree that claimant c:ould no loncrc'- continue his job. lie
reported there was no r;ood availa.blc treatP'.cnt tor claimant's
condition at the present time. Dr. Ciicrry felt that the
condition could be helped by a shou.ldcr prosthesis, except
he felt the shoulder prostheses were "not veip,' satisfactory".

On April 18, 1979, Dr. Gerald l.isac reported that
.claimant’s condition was severe biJ.ateral avascular necrosis
of both shoulder joints and v/as not, in his opiniori , 'related
to his work as a plant supervisor. It v.'as his opinie>n that

type of heavy work would have }.'i'obabiy aggravated cJ.aimant's
condition. I-Ic felt that it was more j.ikely claimant's job
and intermittent work a.t the dairy was producing s-ymptoms of
the disease
itseIf.

-her than aggravating the unccDrlying disease'

Dr. Peter Kane, in June 1979 , v/as
whether claimant's work aggravated his

unable to comment
condition.

At the hearing, Dr. Fraback testified ho disa'irirod with
the diagnosis made by Dr. Lisac. Ho l.'clt the lab werk' did
not support Dr. Lisac's diagnosis. Dr. Fraback testified
that avascular necrosis could cause arehritis and the most
com.mon cause of avascular necrosis was the long term use of
Cortisone or alcohol. He felt that claimant's disease v/as
either caused by or 
the speed the
the extent of

aggrava red
c

by his work. Ho stated that
progression ol: this disease was determined by 
claimant's activities on and oft: the job.

A representative of the employer testified that claimant
worked about -3/4 of his shift operating the controJ. panel.
He testified claimant had not scrubbed floors since 1970 and
that' there was no full-time control panel opcj/ator as such.

-7-



         
          

          
           

        
         
            
        

       
          

           
          

        
           

         
   

           
        
         

        
          

      

         
         

        
         
       

          
       

    

         
        

       
         

         
            

       
        

          
         

         
          

  

         
           
           

      
        

         
  

Lisac was deposed. Jn the deposition, Dr. wisac 
testified he is an orthopedist:. · Ile indicated the x-rays 
showed avascular necrosis whid: was an increase in the· 
density of the bone, which occurred when the bone J.ost its 
blood supply. Hu indicated that claimant's left shoulder' 
also had atrophied. Ile felt· the disease· process had been 
going on for "c1 long time" in claimant·. It was his opinion 
that the claimant's work had been increasing claimant's 
symptoms by aggravating the underlying disease. 'ije said 
that.avascular necrosis was not a disease nor is ii an 
ongoing type of process. Ile feels it is a one-time entity 
which occurs when the bone dies·. He found no evidence of 
avascular necrosis in claimant~s knees. He testjfied he 
made no notes of any degenerative changes in the knees and 
·he does ,not know how much of claimant'~ work activities 
contributed to the degeneration. 

The Referee found that as far as the claim for claimant's 
knee conditi6ns were concerned, the evidence was not conclu­
sive. Therefore, the Referee, not being persuaded by the 
evidence that claimant's knee symptoms and knee. conch tion 
were either caused or aggravated by his work with this 

· employer, denied that portion of the claim. 

Further, the Referee found there was ample evidence to 
establish that both of claimant's shoulders were subject to 
a conditidn of either avascular necrosis or osteoarth~itis 
which had been a9gravated by his work activities with this 
employer. Therefore, the Referee remanded the claimant's 
claim to the employer for acceptance and payment of benefits 
and awarded.claimant's attorn~y a $2,000 attorney's fee. 

BOARD ON DE NOVO REVIEW 

'fhe Board, after de novo review, affirms the Referee's 
order. The preponderance of the medical evidence clearly 
establishes that claimant's shoulder conditions are related 
to his work. The evidence indicates that claimant's work 
activity and conditions caused a worsening of the underlying 
disease resulting in an increase in his pain to the extent· 
that it produced disability and required medical services. 
The preponderance of the evidence offered by claimant estab­
lishes that his condition was either caused by or aggravated 
by his·work and that his work accelerated the underlying 
disease process. 'l'he Board concludes, as the Referee did, 
that claimant has established that his claim for the shoulder 
condition is compensable. 

The Bbard likewise finds t~at the award of attorney 
fees by the Referee, in this c~~e, was not excessive. The 
Board finds the evidence in this case indicates that it was 
a complicated matter that required much.time·and preparation 
by claimant's counsel in obtaining acceptance of his claim. 
Therefore, the Board would affirm the Referee's award of 
attorney's fees. -8-

Dr. Lisac was deposed. jn the deposition. Dr. hisac
testified he is an orthopedis. ' lie indicated the x-rays
showed avascular necrosis which was an increase in the
density of the bone, which occurred when the bone l.ost its
blood supply. He indicated that claimant's left shoulder'
also had atrophied. He felt-the disease' process had been
going on for "a long time" in claimant. It was his opinion
that the claimant's work had been increasing claimant's
symptoms by aggravating the underlying disease. 'He said 
that.avascular necrosis was not a disease nor is it an
ongoing type of process. He feels it is a one-time entity
which occurs when the bone dies'. He found no evidence of 
avascular necrosis in claimant's knees. He testified he
:made no notes of any degenerative changes in the knees and
he does,not know how much of claimant's work activities
contributed to the degeneration.

The Referee found that as far as the claim for claimant's
knee, conditions were concerned, the evidence was not conclu
sive. Therefore, tlie Referee, not being persuaded by the
evidence that claimant's knee symptoms and knee, condition
were either caused or aggravated by his work with this
employer, denied that portion of the claim.

Further, the Referee found there was ample evidence to
establish that both of claimant's shoulders were subject to
a condition of either avascular necrosis or osteoarthritis
which had been aggravated by his v/ork activities with this 
employer. Therefore, the Referee remanded the claimant's
claim to the employer for acceptance and payment of benefits
and awarded claimant's attorney a $2,000 attorney's fee.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Referee's
order. The preponderance of the medical evidence clearly
establishes that claimant's shoulder conditions are related
to his work. The evidence indicates that claimant's work
activity and conditions caused a worsening of the underlying
disease resulting in an increase in his pain to the extent
that it produced disability and required medical services.
The preponderance of the evidence offered by claimant estab
lishes that his condition was either caused by or aggravated
by his'work and that his work accelerated the underlying
disease process. The Board concludes, as the Referee did,
that claimant has established that his claim for the shoulder
condition is compensable.

m

m

The Board likewise finds '-hat the award of attorney
fees by the Referee, in this caue, was not excessive. The
Board finds the evidence in this case indicates that it was
a complicated matter that required much.time'and preparation
by claimant's counsel in obtaining acceptance of his claim. 
Therefore, the Board would affirm the Referee's award of
attorney’s fees. «g_ 
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Claim.:.rnt's attorney iL~ hci.n~by ,;1r.:1nl-.cc1 ::he sum or $2.50. 
for his services at Doard level, payahlu by the c~rrier. 

WCB CASE NO. 78-8654 

. -JOHN A. AVDEEF, CLAIMANT 
Robert K. Udziela, Claimant's Atty. 
David o. Horne, Employer's Atty. 
Stipulation Order 

April 7, 1980 

THIS MATTER having come on before the undersigned on 
motion of the parties, and the undersigned taking juris­
diction over the matter pursuant to ORS 656.2?8, it is 

HEREBY STIPULATED TO AND ORDERED AS FOLL9ws: 

1. Claimant fifed a claim for compensation injury 
occurring on September 29, 1978 with Evergreen Hel~copters. 

2. On or about February 8, 1979 the claim was denied 
and claimant requested a hearing. 

3. On or about May 11, 1979 by Opinion and Order of 
Referee Page Pferdner, the denJal was sustained. 

4". On or about October 24, 1979, by Order on Review 
of the Workers' Compensation Board, the Opinion and Order 
of Referee Pferdner was reversed, and the claim held com­
pensable. 

· 5. Employer filed Notice of Appeal to the Court of 
Appeals in the above-captioned matter, disputing the 
correctness of the Order on Review of the Wor.kers' Com­
pensation Board. 

6. On or about October 23, 1979, claimant was killed 
in an accident unrelated to his above claim for compensation 
with employer herein. 

7. Temporary total disability benefits have been paid 
to the claimant and/or his widow pursuant to the above Order 
on Review of the Workers' Compensation Board. 

As a result of claimant's death an overpayment of tem­
porary total disability in the amount of $2,404.47 has 
occurred. 

-9-

ORDER

m

''I'he PvOLGroc's orcior, dated /'.in-just, 17, .17/9, is' .j 1'.t:i rmed

Claimant's attorney is iio'.ireby yroin teci ::he sum o 1' $250.
for his services at Board J.eve],, payable l^y the carrier.

WCB CA E NO. 78-8654 April 7, 1980

JOHN A. AVDEEF, CLAIMANT ■ .
Robert K. Udziela, Claimant's Atty.
David O. Horne, Employer's Atty.
 tipulation Order

THI MATTER having come on before the undersigned on 
motion’ of the parties, and the undersigned taking juris
diction over the matter pursuant to OR 656.278, it is

HEREBY  TIPULATED TO AND ORDERED A FOLLOW :
1. Claimant filed a claim for compensation injury

occurring on  eptember 29, 1978 with Evergreen Helicopters,

2. On or about February 8, 1979 the claim was denied
and claimant requested a hearing.

3. On or about May 11, 1979 by Opinion and Order of 
Referee Page Pferdner, the denial was sustained.

4'. On or about October 24 , 1979, by Order on Review
of the Workers' Compensation Board, the Opinion and Order
of Referee Pferdner was reversed, and the claim held com
pensable,

■ 5. Employer filed Notice of Appeal to the Court of
Appeals in the above-captioned matter, disputing the
correctness of the Order on Review of the Workers' Com
pensation Board.

6. On or about October 23, 1979, claimant was killed
in an accident unrelated to his above claim for compensation
with employer herein.

7. Temporary total disability benefits have been paid
to the claimant and/or his widow pursuant to the above Order
on Review of the Workers' Compensation Board.

As a result of claimant's death an overpayment of tem
porary total disability in the amount of $2,404.47 has
occurred.

-9-
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Employer has· 5tipulated and.agreed that claimant's 
clairr. was, and is compensable, and its denial of February 
8, 1979 is hereby withdrawn. 

9: Employer has further agreed that.any amounts of 
temporary total disability payments made to the claimant 
and/or his widow after the date of claimant's death shall 
be recovered solely out of any award of permanent partial 
disability benefits made pursuant to ORS 656.268, and 
employer further stipulates that·under no circumstances 
will it attempt to obtain said overpayments in any other 
fashion. 

10. The claim is hereby deemed accepted by both parties, 
and will be submitted to the Closing and Evaluation Division 
of the Workers 1 Compensation Department for determination 
pursuant to law. 

11. The employer agrees to dismiss the current appeal 
before the Court of Appeals of the State of Oregon. 

12. Employer further agrees to pay the law firm of. 
Passi, Wilson, Atchison, Kahn & O'Leary an attorney fee in 
the amount of $150.00 in addition to the compensation made 
payable by this order and.not out of said compensation. 

IT IS SO STIPULATED 

IT IS SO ORDERED 

WCB Case·, 1NO. 79-2240 

ANNE C. DONATO, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal 'Services, Defense Atty. 
Request for Review by the SAIF 

ISSUE ON REVIEW 

April 7, 1980 

The State Accident Insurance Fund ~Fund) requests Board 
review of the Referee's order which <Jr anted cl.:i.iman t -an 
ado.itional award of compensation equal ·to 67.5° for 45i loss 
of function of her right forearm and granted claimant's 
attornej a fee. The Fund contends this award is not supported 
by the evidence. 

-10-

8. Employer has stipulated and agreed that claimant's
claim was, and is compensable, and its denial of February
8, 1979 is hereby withdrawn.

9. ' Employer has further agreed that any amounts of 
temporary total disability payments made to the claimant
and/or his widow after the date of claimant's death shall
be recovered solely out of any award of permanent partial
disability benefits made pursuant to OR 656.268, and
employer further stipulates that under no circumstances
will it. attempt to obtain said overpayments in any other
fashion.

10. The claim is hereby deemed accepted by both parties,
and will be submitted to the Closing and Evaluation Division
of the Workers' Compensation Department for determination
pursuant to law.

11. The employer agrees to dismiss the current appeal
before the Court of Appeals of the  tate of Oregon.

12. Employer further agrees to pay the law firm of,
Possi, Wilson, Atchison, Kahn & O'Leary an attorney fee in
the amount of $150.00 in addition to the compensation made
payable by this order and not out of said compensation.

IT I  O  TIPULATED

IT I  O ORDERED

WCB Case'NO. 79-2240

ANNE C. DONATO, CLAIMANT
Po2zi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

April 7, 1980

I  UE ON REVIEW
The  tate Accident Insurance Fund ’(Fund) requests Board

review of the Referee’s order v;hich granted claimant-an
additional award of compensation equal‘to 67.5° for 45% loss
of function of her right forearm and granted claimant's
attorney a fee. The Fund contends this award is not supported
by the evidence.

-10-



 

   
        

      
   

       
       

            
         
         
       

        
        

        
     

  
  

     
          
         
        

                         
  

          
          
          

            
         

             
          

      

         
         

            
         
         

 

               
                

            
          
 

              
          
         

          
       

           
         

CL:iim.::int, et 31-yc•a:c~o:Ld :,eduL.c.i.;:1;1, :.;:1st~ii.!1c-cl ,.1:1 lrt_J ,n:/ 
to her :r.ilJht wri•st c1n.': h,:ttH:: c.ll,C: l:c, LJv:: "conl.i.ill:,1t .~ci:tor, of: 
muscles ond b.::ndons in an 1.1nn,,L;11~,;;1·! ;·lOSJ.l:ion". On ,·il'.,"/ 10, 
1976 she filed ..1 claim fo1:- this in:ii?ry. 

It '.-lc1G rcpo.1:t:eci by Dr. iX\',;JJ:rJ ii•·li:-;,::h i;·: .'i,!l~: 19'/c; !:hat 
claimant was conf)lai.nin~; of: puin :i.n h•~r .ri,,;l; t h;md. Th!:: 
di3.'gnos is wc1s "Prob ab L~ stenos:i.n1:; te:nc,;:.;yno·.r iti s ri.~:ht abd t.ctor 
pollicis tendon ar'lc1 cxi.:enso.r tendon. r.i.•.-rht. inc.le:-: finc3c>r •. 
Rule out right cu.r.pal nu.vicul.1.r i71:<1cL1.1.rc:". >:-r.J.ys wo.rG 
interpreted as bc:i;1~r no.1:-1:1:'11. l;_r. !!(;1.1::::c:·l r·c:i.t cL1im,:rnt•~~ 

: symptomn toloqy was sccnndzt ry LO '.H' 1· "occup~i L~.i.onu J. ciu t.i.ei,:" 
and would be ",1.cr~1ru.v,1tc('.;" by 1:11c~1r,. 

Dr. l?ctcr ,·J.:1!:.hr:n, in Scpt.,.~mLcr i(j76, c:i.<.1•1nosci": clairni:rn!:':-; 
condition as c1 "first ,Jo1:-sa1 ,::.-,:•r,,;·1,.11:- t1;:.:·.:1 l: syr:.,':romc~ ( ck Oue.rv,1::. n' s 
disease)". Ht:: pc.rfc::rrnc:c1 ;1 t:,.:lc,::,:,;,,.::.'. c, · ~:,c f:i.n,t c:cn:~;.~t:L 
comp;:irtm._,nt. By ;-.;ovr.,;1lx~r l.~i7'7,, :·.11·. ;-.:.,:-.h;1n .rc:-po1:-tcc: ;;l;_d.m;.,;-:t 
WiJ::i workinq tin .::.1 i_'1i.u:-l:-1.J.1n(, b.:1:-,.i.:; ::,1,: t,'<:r,1,i;,;(•nrlr:d c.J;,jrn;·i1·,1:. 

begiri µhyslcaJ. ther~py. 

Claimant continued to .-::c: · 1 ;-1:i.n abc)1.d:. 1·1l":r :·is;hi: hand. 
Special x-rays were l:.:ikcn an{i • .. !_,.) not: rcvc:.11 ,1ny bon/ abnormal-
ities. Dr. N athun, in ;.1,:1::-,- 19 "/ 7, r:,~l i: ,·:L'.'1.:i.r:i;in t:.' s cc,mp.i . .::1.in ts 
were too diffuse to dcf:int~ hc1: probJ(,rn ilnutJw;:i.cal.l.y. lie 
felt claimant could be <_:;,,1infulJ.y CH?iJ!.o·.-·c:d .7.l i:!1ouqh he 1: 
complaint.s ''mayo::~ llli:1y not Ix! n:-l,:1tcd t:.0 h(.•r:- cnrrc:1t -::iT,ployment". 
Dr. Nathan noted ,Jn i111ck.!.r.lyinq f',.1ct.or r:ouJ.(:: be c1 ,·;cnc.r,c1l 
colla9cn disease such ,1s 'rheunwtoic1. ,11:UY::iL:L;. 

On ,·rnly 13, 19 7 7, nr. L:n•n:~n.o.:: (~.Jr•.;c)s i ncLi..;::z, ted ,.:;lnim.:i:1 t 
hitd a positive rhc11m,7to:i.d [.:1ctc.1,.·. }ir.~ Fe.Lt cL1:i.m.:i:·,t ha.t·: 
arthritis of the jo:i.nt: of th~! t:i·11.1111b. DJ' .. CanJC)S fnl't cJ.,::iimc1.nt 
would be unabl8 to return to her pr(''.-'.i.cus ct:,pJoymcnt. Dr. 
Garges ancl Dr. ;·~athan fcJ. t clci.~1;1.:::n t ,,ccc-:cc: voe a t.ion.:1 j_ rch.:1bi 1-
i tation. 

l\ Determination Crc':c:c, c1atc\c~ ,1u.1.y J.5, J.977, ciW,:,.r,.ioc.l 
claimant tempo.i:-a ry Lota l dis obi U_ t~..- comp0ns ,:ttion .:1n (:i compensa­
tion cqua 1 to 7. 5 ° f:or 5 !:·; loss o;: he.;:- 1:i9:·j t fo 1··c...-irm. 'J'h:i. s 
order was corrected by addir.\i .:11~ ..'1r.lc1i l:io11c, .l p,::riod of temporary 
total disnbility. 

Claimant en tcn~d ,":'. voe a tioirn J. n~iE1'.J.i. :i..i L,tion pn>-:rr .:tin 
and was trained to perform her ha:i. c,~niss.in,: c'iu ties l,"':ft­
handed. i\ Second Detcnnination O::.:-c:c1:. dv.tec: 1.:arcl1 7..7, 1978, 
and <1 Third Dctcrminution On:lc:c, r.,-:-:t..:.::.:: r'cbnury 27, .l97'J, 
awarc:06 claimant addi tion.:il t.t?~r-.1por::ir:l 'c.otZLl clis~1bilL::i1. 

On ·April 6, 1979, D~. Williom Kiny stated he was treating 
claimant for ·a carpal tunnel synclromc of the right \•n:i::;t. 

-11-
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Claimant, a 31-yoar-oJ.ci bc-aatician 
to her riaht v/rist aiic h.ana clue Lg the

uuH ta .inoci a;; irrj ar
<'X)rihi. Cuu.[. aiij cao 'uC

muscles and tendons in an ui'mai: )Osi tion On 10,
1976 she tiled a claim j'oi: this ininrv.

It v;as rcporteci by Or. DJv. ard ii-nseii in .'tily ].9'/6 that
claimant v/as conolaininq or r^ain in iior riyi'it hand. The 
dia'gnosis was "P robable stenosiny tenouyno'/itis ri.yht aJ:>uv.ctor
pollicis tendon and extensor tendon, I'iyht ind(.;x finuer.,
Rule out right carpal navicular rracturo". X-rays wore
interpreted, as bo.'ing norma],. I'r. Heusch reXt; claimant's
:syniptomatolocfy was secondary  o Ivui' "oc:cupa tional duties"
and would be " aciciravated" bv thiom.

Dr. Peter Xathan,
n ,7 :

 c;ot..:r'J.-er 'i.976 , di O' jP.O: : claimant's
condition as a "tirst dorsal coir.partii’cn t syndrome (de Ouervain's
disease)". !-Ie pertormed a ].casc o' Ldic r.'i.rst dorsal,
compartment. By Xovo;-iDor 1976, Imc y.u-.hari rc.’ported claiinant
was work incj on a riai: t- 1. iino i'.)as.i. s . i • n : is r.-i • ricl'n.'l c.I a: ] iii."; n i:.
begin jjhysicaJ. therapy.

• Claim.ant contini.rad to cc: 'ain ai'.'out hucr righi: iiand.
 pecial x-rays were taken and '..Ld nor. repeal any bony abnormal­
ities. Dr. Nathan, .in May 1.977, tel. t claimant's coiciplaints
were too diffuse to detine hc.r prob.mn'ii ana tomica 1 ly. He
felt claimant could be gainrul.ly employed a.l iilioiK.di hoi*
complaints "may or may not bo rel.atcd to her cu.ri*ent employjiie a t"
Dr. Nathan noted an nndc.rlyirn': 'Isctor ecuild be a r;ciic.ral
collacjcn disease sucii as 'rheumatoid • art'nrit.i.;..

On duly 13, 1.977, Dr. ].,av;i'ence M.a^'ees indicated claimaiTt
had a positive rlioumatoid ractoi'. he Te.l.t claimarit had
arthritis ot rho joint: o I; tliC' thuml.'. Dr. .r,.:. :go3 fel.t c.l.aimant
v;OLild be unable to .return to nor previous employment. Dr.
Garges and Dr. Nathan l;el t claimant needed vocational rehabil­
itation .

A Determination C.rde.r , da tc'.d •.i u.'i.y .1.3 , .'19 7 7 , awarced
claimant tempora ry to ta.l dis abi li ty compens at ion an d compensa­
tion equal to 7.5'^ for .53 loss oi: her right rorearm. Th.i.s
order v/as co,rrected by adding an. additional period of temporary
total disa

Claiman t en te^red a voca tional rc'iiabi li tation pro c, ram
and was urained to perfo.rm her iiai. rdressing di'ities left-
handed. A  econd Detcrin.i.nation Order, dated March 37, 1978,
and a Third Detcrmiination Order, dat',;d i-'ebruo.ry 27, 19 79,
awarded claima.nt additional rempor arv total disabili ty.

On April 6, 1979, Dr. William King stated he was treating
claim.ant for a carpal tunnel syndrome of the riciht wrist.
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Nathan, in May 1979, indicL1ted claimant continued 
to complain of discomfort in the r i9h t h.:rnd. Dr.· Nathan 
found an excellent range of motion in both wrists. Claimant 
was able to make a full fist with her ri<Jht hand and did not 
have any tenderness in the area of the surgical incision. 
Claimant had been seen by a therapist .::it the Hand Clinic of 
Prqvidence Hospital, who were unable to find any organic 
basis for her complaints regarding the right hand 6r wrist. 
Dr. Nathan.opined claimant's condition was medically station­
ary and she had a 5% impairment of the right wrist based on 
subjective findings. He noted no other impairments and felt 
claimant could be gainfully employed w~th no restrictions. 

On .July 27, 1979, Dr. Sam.1,:?l Gill reported he diagnosed 
claimant's condition as "moder:.;_...! chronic•synovitis, first 
metacarpotrapezium joint, right thumb and possibly some 
sirnilar·synovitis, right wrist, etiology of which is not 
entirely clear". !Jr. Gill injected these areas with xylocaine 
and I)ydel tr a-TBA which did not relieve claim.:-in t' s complain ts. 
A bone scan was no:cmal. Dr. Gill was unable to explain 
claimant's limitation of her 11 left 11 wrist. II(.! did believe­
she had some pain which was 9 ggravated by moderate ·to h8avy 
activity. He fe.l t c.laimant would hzi ve to a~c0pt this discom­
fort and learn to get along with it. 

At the hearing, claimant tGstifiud she returned to work 
for her employer in January 1979. She stated she now primarily 
does tinting work and is able to do one to three haircutting 
jobs a day. Before th.is injury, she said the majority of her 
work wa.s cutting hair.· She testified her riqht thumb aches 
and she has no strength in it. Further, she is unable to 
use tweezers. She says she works eight hours per. day, but 
this is less than she worked prior to her injury. She also 
has fewer clients now because she can't cut as much hitir. 
Claimant has difficulty vucuuming and driving her cnr long 
distances. Her thumb cramps and she is unable to op0.r: jar 
lids. Claimant and her employer testified claimant hils 
suff~red a loss of wages due to this injury. 

The Referee .found that claimant's pain '.vas disabling 
and she had suffered a ver.y substantial loss of wa9e earnir.q 
capacity. Therefore, the Referee placed the loss of physi~a l 
funct1on at ~0% of the right forearm. . 

-12-

-Dr. Nathan, in May 1979, indicated claimant continued
to complain of discomfort in the right hand. Dr. Nathan
found an excellent range of motion in both wrists. Claimant
was able to make a full fist with her riglit hand and did not
have any tenderness in the area of the surgical incision.
Claimant had been seen by a therapist at the Hand Clinic of
Providence Hospital, who were unable to find any organic
basis for her complaints regarding the right hand or wrist.
Dr. Nathan opined claimant's condition v;as medically station­
ary and she had a 5% impairment of the right wrist based on 
subjective findings. He noted no other impairments and felt
claimant could be gainfully employed with no restrictions.

m

Dr.  amuel. Gil.l reported he diagnosed
''moder.'.LO chronic ' synovitis , first

t, right thumb and possibly some
t wrist, etiology of which is not
11 injected these areas with xylocaine

On July 27, 1979,
claimant's condition as
metacarpotrapezium join
similar ' synovitis, righ
entirely clear". Dr. Gi
and Hydeltra-TBA which did not relieve claimant's complaints.
A bone scan was normal. Dr. Gill was unable to explain
claimant’s limitation of her "left" wrist. He did believe-

was aggravated by moderate 'to heavy
mant would have to accept this discom-
long with it.

she had some pain which
activity. He felt clai
fort and learn to get a

ht the hearing, claimant testified she returned to work
for her employer in January 1979. 5he stated she now primarily
does tinting work and is able to do one to three haircutting

#

jobs a day. Before this
work was cutting hair.
and she has no strength
use tweezers.  he says
this is less than
has fewer clients

injury, she said the majority of her
 he testified her ricfht thumb aches
in it. Further, she is unable to 
she works eight hours per.day, but

she worked prio.r to her injury.  he also
now because she can't cut as much hair.

Claimant has difficulty vacuuming and driving her car long
distances. Her thumb cramps and she is unable to open jar
lids. Claimant and her employer testiL'ied claimant has
suffered a loss of wages due to this injury.

The Referee .found that claimant's pain was disabling
and she had suffered a very substantial loss of wage earning
capacity. Therefore, the Referee placed the loss of physical
function at 50 § of the right forearm.

m
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1301\RD o:,; DE rmvo J) _ _:r_:v c L\-.' 

rr11e Uocir i I .:"tf:L·(;J~ de !10\/0 .l.-()\·'l(~\•/ { i-(~\/L.~1-.r~(-:~·. L.i)c; :,~(;f·•:::1~C(2' 1 
~; 

o;~clcr. 1rr1-is ir1·iln:-:/ is 1-J) r"l. :-:1c1-Lc~c:u]J,'(~ 'l'.(__~:i:;Jl_--]- •~J[ 't.!"i .. ~~ L,Jc}:/• 
Schedulcc: in-juries ~·;re rated on th<~ los~; oL 1"u11ct ion onc.l not 
on the loss of Wci<JC r.::e1rnincJ c.:tpi:ic.i.ty. Unc clement in rz1U:l(J 
loss of ;~unction :i.s i;-.1,x.1i}'."r.1cnt. Dr. u_-.u~.1n c1t,~d cl,1im,int 1 s 
irnpuinncnt at s·" hc1scC:: c"-1 sut<i,:cl:ivc: i:ind_in<<,. llc fo~t 

'claimant could return to he:r -cc,:ula"i: 1.-.·•Jrk without oriy restric-
tions. Dr. G.i.11 was unciblc to ~:-.:pL1in claimant's continuin1.; 
comp lain ts. The I3o,-:lrd f inc1s the p n:.!poni:--:e: cance of· the evidence 
uocs not sup po 1-t the ;1,-1ard of L:umpcn sc1 t:.ion 'Jr.-:in tcd by the Re:fcrcc, but cloe:3 suppor-t th<:: ,7 1.-1,-:11.~c! ,1r:.rntcc! b':-' the Dc~tt':,rmin,::i-ti on OnJc r. The ref ore~ the no ,11:c1 .rc·-_1c :: :,C! -:;· Lhi: i~c f c i_-,_, c ' s 
order ,:incl res tori:,,, U1c ,)ct.<:::n,,ii:,1 t.i;·)i, 1Jrd1:r ,1\,.',:J"(! of· C( 1;:1pc::!';,:,­
tion cqu.::l Lo 7. 5" r·oJ.- s:._. ·10::;:,; i:11;H;:-i_._;r: ,,;_ i:i1,• :ci,:ht ::c,rc!2rm. 

ORDER 

'J:}1c Fc.:fc~1:c~c:'s o~cdt~C, c":.:itC(~ (rc:l.c1:;c:t~ :-~, 1~.~79, i~) ((.;\IC!:"SCC} 
in its c:n tire ty. 

'I'r1e l)c..:tccrnin,1tion 
made no aw~rd over the 
fo rcarin aH,:.1rclc cl by the 
1977, is Jffirmcd. 

(n·c;c·r-, r~\iJLcr'l i·'l·:;)C\l::tr/ ::7, 1rr;'.J, \-;hich 
':,',, 1_n,;:-; o( fLtn,':":::.i.on c,,· i.:i:c: 1-i.r:ht 
Dctc1:1:1i_,,.:.1i~:i.,)n ,•;:lc:r, c.ateci i;u.":.'/ 15, 

WCB CASE NO. 80-1818 

STEPHEN C. DOOLEY", CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

April 7, 1980 

On February 15, 1980, cl.J.im,:rnt, lY/ :1ncl Lllrour:;h ;1is 
attorney, requestcc7 a heari.nc_i contcnd:;_;icJ hi!':., clui1i1 si1ould 
not have been closed uncicr ORS G56.26G. 

On l\pril 23, 197.1. c~airv1nt wci~, in:·1u.u.:c1. ?. U(-::-,,.,~n:::_;·:a-
tion Ord12r, c:atcr1 J"uly 22, l.97.l., .initially c:1-osecl h:i..,;·_clai;: .. 
Claimant I s a~1_qravation riqhts 1Jeq.J.n to r;l!l on ,Jul~' 22, 197 J. and on July 22, 1976 his agqravr1tio:1 riqhts e:-:pirccl. CL::iim-
ant, on October 2, 1978, fi.1.cc1 nn "c.ry;rz1,;aci.on" cJ..:iirn. /-. 
StipuJ.ation, ciotec i-l;:r,1 25, 1979, provi.c;e::r1 that the "~,9qr;:,-
vation" claim \·!.:tS accc!:it.ed anc1 the cla.irn was i:eopenc,i. The last pa ruqraph provided 0.n :1t t.o l'.TtC:"f fee out. o.f the c:orr,pc~ns a­t ion "(if a\-larc:0c1) at l:i1e ti::;e of the ne:-:L C.losinc-j ~·11id 
Eva.l ua t.ion Oe:tcrmi n·c:1 tion Orck. r" . 

-13-
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BOARD 0:\ DE NOVO C1,V.;
'j’he i3oar;, af;lG2: c!o novo review, rever.sor rile 'e.: ■ evrcc' s

order. This ininry is i:o a scheciulec; '’'e::;:.''.;-j* of: the ooey.
 cheduled injuries arc rated on the loss of. iunction and not
on the loss ol: wayc earninrj capacity. o'nc e.lcment in ratinq
loss of function is iopairniont. Dr. ih'.than rated claimant's
impaiirrnont at 5'.- I'^ascd on si;Lj,:;ctivc Tindij-iqs. He ie.i.t
claimant could return to her reqular v;ork without any 2'estric-
tions. . Dr. Gill was unab.le to exi^'lain claimeuit's continuinq
complaints. The Board finds the prepondc i.vince of- the evidence
does not support the av;ard of compensa tioji cjranted by the
Referee, but does support the award q.ranted bv' the Deteirmina-
tion Order. There fore > I'-ho l?.om.‘d rove rses th.c: R.o fe r--V2' s
order and res torm-; the R'Ctermir;a tier. Vi.rds'r awar''l C)i'. ccrapons
tion cfuial to 1.5^' foi: 51 los:.-; l,'ii;u;ri.or: fstlie rrqht foreairm.

ORDER

The l\Cjfcu.'cc:’s order, datet; Octc.t-'or t, is reversed
in its on tire tv.

The Determina tion CnaJcr, da ted i'“r:
made no award over the 51 los.s of func 
forearm av.r-.u'ded by the Detcri:;ina t;i.oJ‘: '
1977, is affirmed.

Druai.'y  1, 1979, which
;ion of tile rif:ht
dc;i', (iated di'uly 15,

April 7, 1980WCB CA E NO. 80-1818

 TEPHEN C. DOOLEYj CLAIMANT
Malagon Sc Yates, Claimant’s Attys. 
 AIF, Legal  ervices, Defense Atty. 
Order On Remand

On February 15, 1980, c.lai.niant, by and throuqh His
attorney, requested hearinci contendinq his claim shou.l
not have been closed under OR G56..768.

D e !:.r.rrir:.;. r'.a-

,i .
> ..

On April 23, 197.1 claim,Tint was iiTjurcd.
tion Order, dated Only 22, 1971, .initially closeci h.i
Claimant's aqyj.ravation rights beqan to run on ''July 1
and on July 22 , 1976 iiis aqqravation riqhts expired,
ant, on October 2, 1978, filed an " aqciravat i.on" cla.i
 tipulation, dated May 25, 1979, provided that the "
vation" claim was accepted and the claim was reopene
last paragraph pirovided an attorney fee out of the c:omponsa
tion "(if awarded) at Liie tin'.e of the next Closing a
Evaluation Determination Order".
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Oct.ulx~c 10, 1979, the l:'.'.1 aJ.n:1i:i(,:1 !-:iiv.1.sion r,:: 1::,Ji%K:nd,":CJ 
to the l:'>oill"C! tn:.1 L th:i.s clai1;1 i.:.0~ close(: an<': l:h:: t cL11.::;;,nt: b.-, 
9.!:·i:.tn te cl ,7. n ac"ic:i ti on21 l c1w cu:d r.~ f: tcmpo r a ,-y t(~, i: c1 :. C::i ,,; r:-; b :i. i :i. t: / 
cor:qon~; a l:ion. 

'T'J1e Boan::, on October 2 .3, 19 79, .i.s.s ued an o.-m :-ict.i.on 
1Jete::n:-1ina tion i.l\•:a.n1i 11,.1 cl21iman t ,J r'icli ti.on.~11 :.:.c;:1po rc.1ry totc1 :J 

disab:i.lit:y compcns;:1tion. It :i.:; l:h.i.~; on:ic1· with which c:L~1i.m·­
ant takes exception. 

'l'h0 Doarc1 Li. nds th;'l t .its oukr is correct. CJ.<1imant' s 
a,Jgr.;:ivc1tion ri9hts expired on :rulv 22, 197G. l!is "21(1qra­
va.tion" claim, in October 197F, in fa<;t, was not an ::iqqra­
V(:ition c:.Li.irn bcc~n1se his ,01crc11.-aval~ion ricJ1ts }1c1.rl e:-;pirccl. T L 

.L L 

is apparent the insurer reopened t:.his claim ',Joluntar.i.ly. 
1low12ve:1~, the 13netu1, undc1: Ol<S G5(i.:27B, h,1(l ·jui-.i.sclic:t.i.on ov·::,1~ 
this claim. The par:~ic,2s c.:i.nno:.: ~;tipu.late r)r d(;re8 to conf:cr 
jurisc1ictj_on upon the l?.oar.d. 'the ::,o.:u-c1, undcr.it:.s rn•1n 
rrotion jurisdiction, h,1ci the power to close:• l.:hc claim. 

'l'h,:~rcforc, tl,,:.: nc:,,:n:t ,:crn,:i;·,,:'.~; U1ii; P2 1 ;ue~;1· for licr11~j_nc; 
to the Prcsidinq F: .. , !',:_::n:;c: ,.inc.1 ::!·; ,-_:•.ct:~; t·.h:1!:. he J.:,;srn~ ,.1n 01:(l,c:1· 
disrrii. ss in,; c 1.:1i,;1an t' s re:c: ucs.:. .. ,1: hc,T1: in,;. 

CL:iimunt',s rcquc!st for hca1.-.in,:1 .i_:; r 1)m.111d{,'CI to tl1,~ 
Pcesidinc; Ftcfcrcc ,,nd i-:.::: .1.s di.:..-e:ctr:::cl to is::;11c ,-1:1 orc:cr 
dismissing said reycest. 

WCB CASE ~JO. 79-5357 

SUSAN K, HARBOUGH, CLAH'lA..T\JT 
Jerry, G. Kleen, Claimant.'s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

ISSUE ON ru:VIT;:\•/ 

April 7, 1980 

'.fi,e S't,1tr2 /\ccicl0.nt lnst:ran,:;,:: Fune: sP.c1,~; ,~vi.ew by the 
Board of. the order of' the i::e::e1:1".!c wluch ,_ri:~Jntec1 clc1irn,,n:: ctn 
ac1ditional awZtrd of ,!8° ':o.c 15~; u:1sche1.ll,1-cd disabili1:·/ ,Ji\,j;-,,i 
her a cotal Jward of 20~. 

FACTS 

Clc1imi]nt, now 23 ye~11:s oE a1._y,, \•;o~ .. <:?tnr,J.~,yc:::d by :-',,:iTvicv1 
Hospital as a psychiatci.c .o.ic1e ,rnd c:1 Scptl"rP:.1cr lG, ."!978 
she str,:1ined hc:L- back while a~~~J_scinq t1 t~esi6cnt in cl1:0ss.ir,CJ. 

-1'1-

On Octube r 10 , 19 79 , tlie lilvalnn ii.ion illv.i.nion i:C':.;omincnded
uo the Board llnaL this clciiin bo cI.osok,; and that clii i.iii'nt bo 
granted an additional award of: teiiij^ora ry t(.a:a;. d.i.s abi. 11 ty
compens a tion.

The Board, on October 23, 19 79 , i.ssned an Cv/n Ootion
Determination awcardin«i clainiaid: addi ti.on.al terjporary tota],
di.sabi].i(:y compensation. It is this order with whicli claim­
ant takes exception.

The Board binds that its order is correct. Claimant's
aggravation rights expired on July 22, ],976. Mis "aggra­
vation" claim, in October 197B, in .fact, was not an aggra­
vation claim because his aggravation rights had expired. It 
is appearent the insure]; reo}:)cnod. this claim voluntarily.
Hov/evc]-, the l?.oai:d, under OR 65G.27R, had -j urisdiction over
this claim. The parties cannot stipulate oj' agree to conler
jurisdiction upon the Board. The Board, under irs own
motion jurisdiction, had the power to close the claim.

The ire lore, the Borrre: ircmart'd.s tlri.s rciuesl: tor hearing
to the Prosidincj Rol-erec aiid di '-a.ctis that he issue ari ordie
dismissinc: clainmint's request '.u: iTcarinv'i.

OKilBK

Claimant's request tor hemring is remanded to the
Presidinc] Referee and he is directed to issue an ordc^r
dismissing said request.

WCB CAGE NO. 79-5357
sij AN K, HARBOUGH, CLAI^TANT
Jerry, G. Kleen, Claimant.'s Atty. 
 AIF, Legal  ervices, Defense Atty. 
Request for Review by the  AIF

April 7, 1980

#

I  UE ON_REVIEW
The  ’tate .accident .Insu-rairee I'^'iind seeks review by the 

Board of the order or the Referee v/h.Lch g.raiited claimant an 
additional award of 48° for 151 unscheduled disabiliry givin
her a total award of 201.

FACT 

Claimant, now 2 3 years of age, v.-as oinpj.oyed by iCairview
Hospital as a psychiatric aide and on  cpteniijcr 16, .1978
she strained her back v/liiJ.o assisuing a resident iii d.;:essii;g

-14-
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Dr. Vigeland saw her on S0.ptcrnbc~r 28, l!J 78 and diaqnosGd 
acu'te back s trc1.in. Dr. Shr.1w released clainwnt to re: turn to 
he;- regular job on November 17, 19 78. ~ 

On December 18, 1978 Dr. Shaw reported that he wanted to 
clear up a misunderstanding about claimant's disabilities. fie 
indicated that when he released claimaf1t to work he had failed 
to·make it clear that heavy lifting, bending and stooping 
types of activities would cause pain in her dorsal spine. 
Claimant should avoid lifting and carrying weights 'in excess 
of 35 to 60 pounds. Dr. Shaw felt these limitations were likely 
to exist indefinitely because of the deformity of claimant's 
.9th dorsal vertebral body. He reported the claimant's condi­
:tion was. stationary. 

A Detennination Order, dated c1anuarv 25, 1979, granted 
claimant compensation for temporary totnl disability and 16° 
for 5% unscheduled lOW' back disubility. 

Claimant has a high schoc·l ccluc<1 tion a:1c1 had some train­
ing in banking and finance in i1i,:fh school. ::;he is presently 
attending Chemeketa Community -~lleyc in a program of computer 
operation under the uuspi ces of the Fie lc1 Services· Di vision. 
Claimant's past working experience has been as a desk clerk 
at a bowling alley, a cook and waitress and a substitute 
teacher's aide. 

The Referee found claima~t to be a credible witness and 
that she had proved, by a preponderance of the evidence, that 
she was entitled to·a greater award for her lbss of wage 
earning capacity. He granted her a total award of 20%. 

BOARD ON DE NOVO REVIE1v 

The Board, on de nova review, would reverse the order of 
the Referee and r·einstate the Determination Order. 

Dr. Shaw placed lifting, bending and stooping restrictions 
on claimant but the evidence indicates these limitations ',•1ere 
not for claimant's industrial low back injury .. The restrictions 
Dr. Shaw reports are a result of the deformity of the 9th 
dorsal vertebral body. 

The 5% award granted by the Determination Order is adequate 
for the residuals of her industrial low back injury. The Deter­
mination Order has properly compensated her for any loss of 
wage earning capacity she sust.Jincd from this injury. 

ORDER 

The order of the Referee, dated November 23, 1979, is re­
versed. 

The Determination Order, dated January 25, 1979, is hereby 
affirmed. 
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Dr. Vigeland saw her on  optombor 28, 19 78 and diac[nosed
acute back strain. Dr.  haw released claimant to return to
her regular job on November 17, 1978.

On December 18, 1978 Dr.  haw reported that he v;anted to
clear up a misunderstanding about claimant's disabilities. fie
indicated that when he released claimant to work he had failed
to make it clear that heavy lifting, bending and stooping
types of activities would cause pain in her dorsal spine. 
Claimant should avoid lifting and carrying weights 'in excess
of 35 to 60 pounds. Dr.  haw felt these limitations were likely
to exist indefinitely because of the deformity of claimant's
,9th dorsal vertebral body. He reported the claimant's condi-
:tion was- stationary.

A Determination Order, dated January 25, 1979, granted
claimant compensation for temporary' total disability and 16°
for 5% unscheduled low back disability.

Claimant has a high schoc'l education and had some train
ing in banking and finance in iii.gh school.  he is presently
attending Chemeketa Community •oi]_eye in a program of computer
operation under the auspices of the I'ield  ervices • Division.
Claimant's past working experience has been as a desk clerk
at a bowling alley, a cook and waitress and a substitute
teacher's aide.

The Referee found claimant to be a credible witness and
that she had proved, by a preponderance of the evidence, that
she was entitled to a greater award for her loss of wage
earning capacity. He granted her a total award of 20%.

BOARD ON DE NOVO REVIEW
The Board, on de novo review, would reverse the order of

the Referee and reinstate the Determination Order.
Dr.  haw placed lifting, bending and stooping restrictions

on claimant but the evidence indicates these limitations were
not for claimant's industrial low back injury. • The restrictions
Dr.  haw reports are a result of the deformity of the 9th
dorsal vertebral body.

The 5% award granted by the Determination Order is adequate
for the residuals of her industrial low back injury. The Deter
mination Order has properly compensated her for any loss of
wage earning capacity she sustained from this injury.

ORDER
The order of the Referee, dated November 23, 1979, is re

versed.
The Determination Order, dated January 25, 1979, is hereby

affirmed.
15- -
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WCB CASE NO. 79-)318 

RANDS. HOWELLS, CLAIMANT 
Gary K. Jensen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

ISSUE ON REVIEW 

-April 7, 1980 

The State Accident Insura~ce Pund (Fund) seeks Board 
.review of the Referee's order which ~p~anted c~aimant an 
award of compensation equal tq 22.5° for 15% loss of the 

:·.left leg. 'l'his award was in .lieu of, and not in addition to, 
the compensation awarded by a Determination Order, dated 
March 13, 1979, which had a.warded claimant compensation 
equal to 15° for 10% loss of function of the left leg. 'l'he 
Fund contends that the increased award of con~ensation is 
not supported by the evidence in this cose. 

FACTS 

Claimant, a 32-year-old clean-up worker, injured his 
left knee on April 3, 1978 while attempting to clear up a 
jam on a clipper tra.y. Claimant had previously injured the 
same knee several rnon ths prior to this injury. Dr. ,J .:l.mes 
Scott diagnosed this injury as an acute ana chronic strain 
of the left knee with possible ligament or cartilage damase. 
Claimant indicated to Dr. Scott that he had injured his left 
knee in October 1977 and also in 1965, 1966 and 1975. 

On May 16, 1978, Dr. Stanley James. reported claimant 
complained of recu!rent pain and swelling in the left knee 
since his last injury in April 1978. Claimant reported his 
standing tolerance was only two to three hours. He indicated 
he could walk quite ~ell with the aid of a brace which had 
been prescribed by Dr. Scott. IIe sta tcd he h;,d difficulty 
going up and down stairs and inclines. Claimant indicated 
his left knee felt weak. Dr. James re:_)octcd that claimant 
walked with a limp and kept the left knPe stiff while walking. 

He reported the claimant had di!' culty in pcrforminq the 
st~tionary jog and was unable to do any other function~l 
_tests. The measurement of: the left leq, 20 centimeters 
above the knee joint, was 44 centimcte r:s on the left compared 
with 47 centimeters on the right. Dr. ,Tames found the range 
of motim. of· the le ft knee was full. llis diasinosis was a 
possible internal derangement of the left knee. 

On June 28, 1978, Dr. James performed an arthroscopy 
and medial meniscectomy on claimant's left knc~e. 
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WCB CA E NO, 7 -3318 April 1, 1 80
RAND  . HOWELL , CLAIMANT
Gary K. Jensen, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

I  UE ON REVIEW

The  tate Accident Insurance Fund (Fund) seeks Board
..review of the Referee's order v;hich granted claimant an 
award of compensation equal to 22.5° for 15% loss of the
.left leg. This award was in lieu of, and not in addition to,
the compensation awarded by a Determination Order, dated
March 13, 1979, which had awarded claimant compensation
equal to 15° for 10% loss of function of the left leg. The
Fund contends that the increased award of compensation is
not supported by the evidence in this case.

FACT 

Claimant, a 32-year-old clean-up worker, injured his
left knee on April 3, 1978 while attempting to clear up a
jam on a clipper tray. Claimant had previously injured the
same knee several months prior to this injury. Dr. James
 cott diagnosed this injury as an acute and chronic strain
of the left knee with possible ligament or cartilage damage.
Claimant indicated to Dr.  cott that he had injured his left
knee in October 1977 and also in 1965, 1966 and 1975.

On May 16, 1978, Dr.  tanley James, reported claimant
complained of recurrent pain and swelling in the left knee
since his last injury in April 1978. Claimant reported his
standing tolerance was only two to three hours. He indicated
he could walk quite v/ell with the aid of a brace which had
been prescribed by Dr.  cott. lie stated he had difficulty
going up and down stairs and inclines. Claimant indicated
his left knee felt v/eak. Dr. James reported that claimant
walked with a limp and kept the left knee stiff while walking

He reported the claimant had difficulty in performing the
stationary jog and was unable to do any other functional
.tests. The measurement of the left leg, 20 centimeters
above the knee joint, was 44 centimeters on the left compared
with 47 centimeters on the right.' Dr. James found the range
of motion of the left knee was full. His diagnosis was a
possible internal derangement of the left knee.

On June 28, 1978, Dr. James performed an arthroscopy
and medial meniscectomy on claimant's left knee.

-16-



        
          
           
            

           
        
      
       
       

        
           

        
          
   

         
         

         
          
        

          
          
          

        
            

        
            

       

       
      

         
          
           

          
          

          
    

November 17, 1978, Dr. •r~1eodore Pasqucsi reported 
that claimant continued to have some swellinq in his left 
knee. He also complained of a numb area lateral to _the . 
scar. Claimant felt.that his left leg was not as strong as . 
it had been before surgery. He was lifting weights to increase 
the strength in it. The diagnosis .was: "Post-meniscectomy 
with considerable· quadriceps weakness". Dr. Pasqucsi opined 
.that clairnani•s condition was probably stationary, although, 
with continued exercises claimant would probably 0ain some 
additional quadriceps strength anq recover some of the 
atrophy in the leg. He felt that the claimant could return 
t.o work not requiring repetitive climbing or walking on 
_uneven ground. It was his opinion that the total impairment 
~laimant had was 15%. -

In December 1978, Dr. James indicated he agreed with 
Dr. Pasquesi's report. He indicated that he had cxandned 
claimant and tbe knee was functioning quite wqll. Claimant 
reported he had occasional aching in the knee with very 
continuous activity. Claimant indicated that he could return 
to his former place of employment and probably handle any 
job that they assigned him. He indicated he was still .continu­
ing to develop the strength in the left leg through an 
exercise program. Dr. James observed the claimant walked 
without a limp, he could jog in place, hop; squat, and duck 
waddle without any apparent discomfort or limitation·. He 
found the left knee had a full range of motion without pain 
on the varus or valgus stress and motion. 

A Determination Order, dated March 13, 1979, awarded 
claimant· temporary partial disability from April 3, 1978 
through June 27, 1978, and temporary total disability from 
June 28, 1978 through December 6, 1978, less time worked, 
and compensation equal to 15.0 £or 10 i loss of his left leg. 

In April 1979, Dr. James 1-•.-~commended claimant be placed 
in a job assignment that did n0~ require constant weight 
bearing in his lower extremity and avoict·any heavy lifting 
and excessive climbing and squatting. 

-17-
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On November 17, 1978, Dr. Theodore Pasquesi reported
that claimant continued to have some swellinq in his left
knee. He also complained of a numb area lateral to ,the
scar. Claimant felt that his left lecj was not as strong as
it had been before surgery. He was lifting weights to increase
the strength in it. The diagnosis ^was: "Post-meniscectomy
with considerable■quadriceps weakness". Dr. Pasquesi opined
•that claimant's condition was probably stationary, although,
with continued exercises claimant would probably gain some 
additional quadriceps strength and recover some of the
atrophy in the leg. He felt that the claimant could return
to work not requiring repetitive climbing or walking on
uneven ground. It was his opinion that the total impairment
claimant had was 15%.

In December 1978, Dr. James indicated he agreed with
Dr. Pasquesi's report. He indicated that he had examined
claimant and the knee was functioning quite well. Claimant
reported he had occasional aching in the knee with very
continuous activity. Claimant indicated that he could return
to his former place of employment and probably handle any
job that they assigned him. He indicated he was still .continu
ing to develop the strength in the left leg through
exercise program. Dr, James observed the claimant walked
without a limp, he could jog in place, hop, squat, and duck
waddle without any apparent discomfort or limitation. He
found the left knee had a full range of motion without pain
on the varus or valgus stress and motion.

A Determination Order, dated March 13, 1979, awarded
claimant temporary partial disability from April 3, 1978 
through June 27, 1978, and temporary total disability from
June 28, 1978 through December 6, 1978, less time worked,
and compensation equal to 15° for 10% loss of his left leg.

In April 1979 , Dr. James r-.^commended claimant be placed
in a job assignment that did nou require constant weight
bearing in his lower extremity and avoid any heavy lifting
and excessive climbing and squatting.

17- -
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August 17, 19 79, Dr. J arnes reported claimant had 
continued with his physic~! therapy which had helped him 
considerably. Claimant reported he· felt the muscle stn;?ngth 
in the left leg was equivalent to the right leg and he did 
not have as much soreness as he did before he began his 
course of physical therapy.• He indicated he could go up and. 
down steps and walk without any 1-irni tions. Claimant reported 
he was doing some jrnJ9in9 on the bei:l.ch or on \Jru.ss and could 
perhaps run· a mile or two. Ilowc::v0r, he reported this caused 
achiness in the knee. Claimant was able to perform a station-. 
ary jog, fast jog, lca.ni ng hor test, squat, kr..eel and duck 
waddle without difficulty. Measurements taken 20 centimeters· 
· above the knee joint were 4 7. 5 cen tirneters on both · the right 
and left leg. Dr. James felt that the claimant should seek 
some form of occupation which did not require as much weight 
bearing as his current occupation or as much repetitive 
lifting. He found no evidence of any arthritis in the knee, 
but indicated without a meniscus, the mechanics of the knee 
joint were not normal. He placed no restrictions on claimant's 
activities but felt the claimant should seek his o0n level 
of activity. 

Claimant testified he hos worked fo1· thir; employer 
since ,June 1977. Initially he worked as a spotter and then 
was promoted to clean-up which he indicated was more physical 
than the spotter job since it involved shoveling, raking, 
and sweeping. He stated that at the time of his injury in 
April 1978. to the time of his surgery he worked on a part­
time basis and returned in December 1978 to work on clean-up 
for his employer. He stated in February ·1979 he returned to 
the spotter job which was lighter. Presently, he complains 
of difficulty with heavy lifting, extended standing, pushing, 
negotiating stairs, bending, or running for long periods. 
He stated he can jog up to a mil~ to a mile-and-a-half on 
soft surfaces. Before this injury he said he could jog 4 to 
6 mil~s. He indicated the m~in problem with his knee is• 
pain which occurs with overuse. The knee will swell and 
becomes sore. Claimant stated he used to run his own printing 
business which he sold in December 1978. ·currently he works 
for the present owners on a part-time basis. 

. ' 
Since he returned to work claimant has been u.blc to 

work complete shifts includin,· ,pproximately five hours of 
overtime per week. He said he has sous_;ht no medical treatment. 
since August 1979. Claimant testified that in July 1979 he 
was challenged by another worker to run three miles to a 
tavern. Claimant indicated he did this and lost the race by 
a block, however, appeared to be in.better condition at the 
end of the race .than the winner and challeng~d the winner to 
a rematch. There was also testimony that he had advised- one 
of his co-workers that when he returned to work in Decemb'er 
1978 he had bid on a banding job beca.use it would allow him 
more time to read. 'J'his job requires less physical activity 
than th~ clean-up or spotting job. 

-18-

On August 17, 1979 , Dr. Janies reported claimant had
continued with his physical therapy which had helped him
considerably. Claimant reported he' felt the muscle strength
in the left leg was equivalent to the right leg and he did
not have as much soreness as he did before he began his
course of physical therapy. « He indicated he could go up and
down steps and walk without any 1-imitions. Claimant reported
he was doing some jogging on the beach or on grass and could
perhaps run' a mile or two. However, he reported this caused
achiness in the knee. Claimant was able to perform a station-
ary jog, fast jog, loaning hop test, squat, kneel and duck
waddle without difficulty. Measurements taken 20 centimeters-
■above the knee joint were 47.5 centimeters on both the right
and left leg. Dr. Jcunes felt that the claimant should seek
some form of occupation which did not require as much weight
bearing as his current occupation or as much repetitive
lifting. He found no evidence of any arthritis in the knee,
but indicated without a meniscus, the mechanics of the knee
joint were not normal. He placed no restrictions on claimant's
activities but felt the claimant should seek his own level
of activity.

Claimant testified he has woj.'ked for this employer
since June 1977. Initially he worked as a spotter and then
was promoted to clean-up which he indicated was more physical
'than the spotter job since it involved shoveling, raking,
and sweeping. He stated that at the time of his injury in
April 19 78, to the time of his surgery he v;orked on a part-
time basis and returned in December 19 78 to v;ork on clean-up
for his employer. He stated in February ' 1979 he returned to 
the spotter job which was lighter. Presently, he complains
of difficulty with heavy lifting, extended standing, pushing,
negotiating stairs, bending, or running for long periods.
He stated he can jog up to a mile to a mile-and-a-half on
soft surfaces. Before this injury he said he could jog 4 to 
6 miles. He indicated the main problem with his knee is'
pain which occurs with overuse. The knee will swell and
becomes sore. Claimant stated he used to run his own printing
business which he sold in December 1978. Currently he works
for the present owners on a- part-time basis.

m

m

since he returned to work claimant has been able to
work complete shifts including' ipproximately five hours of
overtime per week. He said he has sought no medical treatment
since August 1979. Claimant testified that in July 1979 he
was challenged by another worker to run three miles to a
tavern. Claimant indicated he did this and lost the race by
a block, however, appeared to be in better condition at the
end of the race .than the winner and challenged the winner to 
a rematch. There was also testimony that he had advised- one
of his co-workers that when he returned to work in Decemb’er
1978 he had bid on a banding job because it would allow him
more time to read, 'J'his job requires less physical activity
than the clean-up or spotting job.

-18-
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Referee, based on all the evidence, found that 
claimant suffers a mild impairn~nt as demonstrated by his 
physica.l activities. 'l'hcreforc, the Referee inc;reased the 
award of compensation granted claimunt for his left leg 
injury an additional 5%. This gave claimant a total award 
of compensation equal to 22.5° for 15i loss of the left leg. 

DOARD ON DE NOVO REVIEW 

The Board, on de novo review, a £firms the Referee's 
order. The Board notes that a d~ctor's opinion of impairment 
is 6ne of the elements to be considered in arriving at an 
assessment of compensation for. c1 scheduled injury. In this 

:case, the Board finds, based on all the eviclGnce, that the 
award granted by the Referee correctly reflects claimant's 
loss of function of the leg. Therefore, the Board would 
affirm the Referee's order. 

ORDER 

The Referee's order, dated September 25, 1979, is 
affirmed. 

CLAIM NO. 166051 

WILLIAM L. KELLER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

April 7, 1980 

On January 6, 1966, claimant sustained a compensable 
injury to his back. After a laminectomy, discectomy and an 
attempted fusion, claimant's claim was closed by a Determina­
tion Order, dated :May 6, 19 6 8 which 9ran ted claimant an 
award of compensation.equal to-30% loss of the arm by separa­
tion for unscheduled low back disability. This Determination 
Order was appealed; the Referee granted claimant an additional 
award of compensation equal to 30% loss of the arm by separa­
tion for unscheduled low back disability. 

In 1976, the claim was reopened and additional surgery 
was performed consisting of another laminectorny and discectomy 
at a different level, a laminectomy at the same level of the 
previous surgery, de.compression of nerve roots, removal of 
the scar tissue and adhesions and a facet rhizotomy. The 
claim was again closed by a Determination Order which granted 
no additional permanent partial disability. 

-19-
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m
The Referee, based on all the evidence, found that

claimant suffers a mild impairment as demonstrated by his 
physical activities. Therefore, the Referee increased the
award of compensation granted claimant for his left leg 
injury an additional 5%. This gave claimant a total award
of compensation equal to 22.5° for 15"o loss of the left leg.

DOARP ON DE NOVO REVIEW
The Board, on de novo review, affirms the Referee's

order. The Board notes that a doctor's opinion of impairment
is one of the elements to be considered in arriving at an
assessment of compensation for.a scheduled injury. In this 
'•case, the Board finds, based on all the evidence, that the 
award granted by the Referee correctly reflects claimant's
loss of function of the leg. Therefore, the Board would
affirm the Referee's order.

ORDER
The Referee's order, dated  eptember 25, 1979, is

affirmed.

CLAIM NO. 166051
WILLIAM. L. KELLER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

April 7, 1 80

On January 6, 1966, claimant sustained a compensable
injury to his back. After a laminectomy, discectomy and an
attempted fusion, claimant's claim was closed by a Determina
tion Order, dated May 6, 1968 which granted claimant an
award of compensation.equal to 30% loss of the arm by separa
tion for unscheduled low back disability. . This Determination
Order was appealed; the Referee granted claimant an additional
award of compensation equal to 30% loss of the arm by separa
tion for unscheduled low back disability.

In 1976, the claimi was reopened and additional surgery
was performed consisting of another laminectomy and discectomy
at a different level, a laminectomy at the same level of the
previous surgery, decom.pression of nerve roots, removal of
the scar tissue and adhesions and a facet rhizotomy. The
claim was again closed by a Determination Order which granted
no additional permanent partial disability.
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:~eptember 13, J.978, claimant wzis o:,:c:1rninc:d by Dr. 
Donald ~~i11.i.th for a problem wi1-.;-1 hi~; left-. neck, sho11J.1'icc and 
arm with p:::iin rt1cliatin~J to lh1:=, elbow. Dr. Smith pcrl"onne6 .-, 
myelo~;1·zirn anc1"his finaJ. dia~Jnosis was C(~rv.i.cal spondy.i.osis 
with nerve root compression at the CG and C7 J.eveJ.s and 
pseudoar throsi s at thE:: L4 and LS lcve ls. On Decernbe 1: .l 3, 
19 7 8, Dr. Donal cl Schroecler. per formed a lumbar fusion o C- the::: 
L 1l-LS level. Thi::; was bcca m;e the u-rcvious fusion ::., t r.ha t 
level had not been successful. The' claim w:J.s reopcncr:: by · 
the employer in S£:cpter1ber 1.978. ln ,July 1979, Dr. ~,chroeder 
released claimant for part tim0 J.i9ht duty beginning August 
1, 1979. Claimant retm:necl to ,vork on f,.uc;ust l, J.979 and 
worked four hours per day. Dr_ Schroc:rler re le Jts0c1 cl<.1iman t 
.to work, but to pro9rcss sl01.\1Jv to full U_rnc ,:1n,:k. Cl.c1i.rnc-,n t 

followed the doctor's ,1dvice ;:':<: by October 9, 197() 1.,;as 
,·1orkin9 eight hc)ur.s pci~ day ... :, Dccc:lllbcr 1979., fJ1.-. Schrocc]cr 
indicated clui.rnan t had been 1.•1ork.i.n~1 on a full time b,1sis. 
Claimant still repartee~ 11c hacl some bu1~nin•J in his b.-ick c1s 
well as intermittent cram;:-jing in his .leu. Dr. Schroc~c1er, in 
February J.980, reported that cLd.mant:'s condition was medicall·/ 
stationary. H~ noted that claimant stiJ.l h~d persistent 
episodes o t~ spasm in his ci qh t Jcq and pers :i. s tent _lon q- tc rm 
weakness in his right foot. Dr. Schroeder felt that claimant 
wo~ld have some degree of mild long-term residual disability 
because of this. 

On February 24, 1980, the carrier requested a determina-• 
tion of claimant's current disability. The Evaluation 
Di vision of the l\lorkers' Compensation Department, on !'-larch 
26, 19 80, recommended that claj_rnan t be 9ran ted an award 
equal to 5.% loss of the right leg and additional temporary 
total disability compensation from September 18, 1978 throuqh 
July 31, 1979, and temporary partial dis0bility compensation 
from l\ugust 1, 1979 throucih October 28, 1979: 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby 9ra11ted temporary total. disability 
compensation from September 18, 1978 thr� lHJh ,Tuly 31, 1.979 
and temporary partial clisabi.J.i ty comp-2nsc1 tion r: rom J\uqust 1., 
19 79 throu9h October 2 8, 19 7 9 , less ti.me worked. CJ.ai man t: 
is also granted compensation for 5% loss of the right leg. 
These awards are in addi ti.on to all previous a,-1ards q r.,rntecl 
to cL1i.mant. The record i.ndic:0tes that rt,os t of the award 
granted for temporary disabiliLy has already been paid. 

-20..;, 

On  e.pteiT:bGr 13, .1978, claimant was onamined by Or.
Donald dniith Por a probl.om with I'lis l.ort nec:k, shonj.cicr and
arm with pain .tadia ti ny to the eJ.bow. Dr.  mith pe i.'tormori a
myelogram and'his Pina.l diagnosis v/as cervical spondy.Losis
with nerve root compression at the CG and C7 levels and
pseudoarthrosis at the L4 and L5 levels. On December 13,
197.8, Dr. Donald  chroeder perPormed a lumbar Cusion ot the
L4-L5 level. This wnas because the previous fusion at that
level had not been successful. The claim was reopened by '
the employer in  eptenher 19 78. In July 1979, Dr. v ehroeder
released claimant for part time light duty beginning Aucfust
1, 1979. Claimant returned to work on August 1, 1979 and
worked four hours per day. Dr. Dchroeder released claimant
:to work, taut to progress slowly to ful.l time v/ork. Claimant

follow’ed the doctor's advice auc^ by October 9, 19 79 was
working eight hours per day. December 19 79, Dr.  chroeder .
indicated claiinant had been working on a full time basis.
Claimant still reported he had some burning in his back as 
well as intermittent cramping in his leg. Dr.  chroeder, in
February 1980, reported that claimant's condition v;as medically
stationary. He noted that claimant sti.ll had persistent
episodes of spasm in his right leg and persistent ^long-term
v/eakness in his right foot. D::.  chroeder felt that claimant
would have some degree of mild long-term residual disability
because of this.

On February 24, 1980, the carrier requested a determina­
tion of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department, on March
26, 1980 , recommended that claimant be grreunted an award
equal to 5.% loss of the right leg and additional temporary
total disability compensation from  eptemlDe.r 18, 1978 through
July 31, 1979, and temporary partial dis.abil.i'ty compensation
from August 1, 1979 through October 28, 1979:

The Board concurs with this recommendation.

m

ORDER

Claimant is hereby granted temporary tota.l disability
compensation from  eptember 18, 1978 through July 31, 1979
and temporary partial disability compensatioii from August j.,
1979 through October 28, 1979, less time worked. Claimant
is also granted compensation for 5% loss of the right leg.
These awards are in addition to all previous awards granted
to claimant.. The record indicates that most of the award

has already been paid.
to claimant.. The record indie
qranted for temporary disabili
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CASE NO. 

CHRISTINE NELSON, CLAI~1ANT 

b 

79-1366 

Anson & Creighton, Claimarit's Attys. 
SAIF, Legal· Services, Defense Atty. 
Request for Review by the SAIF 

ISSUE ON REVIEW 

April 7, 1980 

The· State .l\ccident Insurance Fun6 (Fund) seeks B,,ard 
review of the Referee's onlcr which orc1ered it to reopen 
claimant's claim for payment of teDporary total disability 
:compensation· from .:i anuary 8, 19 79 to ·June 2 8, 19 79, .7nd to 
resubmit the matter to the Evaluation Division of the Workers 1 

Compensation Dor..,ar tmen t for a rotinq of cJ.ci imtt:1 t' s pc r.:--r,.1nen t 
partial disability and owarded cl.Jimant's attorney a ~ae. 

FACTS 

Claimant, Zl 29-year-old psychiatric, a.idc, a.lJ.cqcs she 
sustained an injury to he~ neck and back on April 3, 1978 
while participatins in a self-de tense c'iass. Dr. ,}ohr, 
Messer diagnosed· a muscle spasm in cl.J.imant' s neck. 

On l\pri 1 1 7, 19 7 8, Dr. ,John Stevens r0portccl cl.;:, iman t 
injured her neck in a s0lf-defensc class while tryin~ to 
learn how to break away from choke holds. He 5ia0no~cd this 
injury as a cervical strain·. He fc]t clz,irnant shoul(l partici­
pate in ·some form of phy~ical therapy ahd that she could be. 
released in a very short time Eoi work. He,felt that claimant 
should be enga9ed in modified work [or· 6 w0eks with no hea V'/ 
li £ting, no overhead tv'ork and no proJonqc'--1 exertion. 

In May 1978, Dr. Darald Dolin, D. C., reported he found 
claimant had a rnino r "S\•Jc.l li nq a,1 cl loss of U0.xib il i t-y of 
the first cervicZtl". fir::' c1ia<_:inosec1 ccrv::.c.-:i.l strain rcsultir,'J 
in suboccipital ccphz:i]qic1.· llc rc.portcc: tht1l cloirunt h.::1d 
been injure::d in i\pr.i.l 1978 and .i;1 19(J'J. C.Lain~anL hnc: n:ceivl..'d 

71 chiropractic treatments a.t:1·.: her 1969 L1:iury. He ii1clicotod 
after these injuries a sucldcn :· :·:::ort· in lifti:,c; or c.in inc:>rtL1 
type jiJrring often cxac0rbatec1 the symptor.1s. l!c fc1 t the 
incident of Apri1 3, 1978 was such .::in cpi:.:;o,.10.). H0 fell 
claimant could return to cc~1uJ.ur cmpl::.iyment on June S, 1978. 
Dr. BolL1 concluclcd cL:iirnant h.:i.c.! a prc-exisl:inc; dysl<:::i.ncsia 
of the first ccrvict1l moto1: unit th;::it was stroi.ncd on i.pr.i.l 
3, .1978. He indicc:1tcd "the: pcedispo::;it:1.on of t.hi~, conc1ition 
was caused by the comp.Li c:a'.:.i.on of the prc-c:•:istincr c;ondi tiorc". 
However, he felt th.:it there wa,., no qt:cstion thc1t the: cl.:1.ima.nt 
had been injured in hrril ca.usinci .::i rccun:cncc of l-:c:r sym9tom,-3. 
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WCB CA E NO 79-1366 April 1, 1980

CHRI TINE NEL ON, CLAI.^IANT
Anson & Creighton, Claimant's Attys.
 AIF, Legal'  ervices, Defense Atty.
Request for Review by the  AIF

I  UE ON REVIEW* •

Tho  tate .Accident Insurance Uund (Fund) seeks B^ard
review of the Referee's order which ordered it to reopen
claimant's claim for payment of temporary total disability
•compensation' from January 8, 1979 to 'June 28 , 1979, and to
resubmit the matter to the Evaluation Division of the Workers'
Compensation Department for a ratiiic) oi: clainvint’s permanent
partial disability and awarded claimant's attorney a i:oe.

FACT 

• Claimant, a 29-year-old psychiatric aide, allccjcs she
sustained an injury to her neck and back on April 3, 1978
while participating in a self-defense class. Dr, vlohn
Messer diagnosed' a muscle spasm in claimant's neck.

On April 17, 1978, Dr. John  tevens reported claimant
injured her neck in a self-defense class v;hile trying to
learn how to break away from choke holds. Ho diagnosed this
injury as a cervical strain'. He felt claimant should partici­
pate in 'some form of physical therapy and that she could be,
released in a very short time for work. He.felt that claimant
should be engaged in modified work for-6 weeks with no heavy
lifting, no overhead work and no prolonged exertion.

In May 1978, Dr. Darald Bolin, D. C., reported he found
claimant had a minor "svjclling and loss of fl.exibillty of
the first cervical". He diagnosed cervical strain resulting
in suboccipital cephalgia.- He repmrtoc: that claimant had
been injured in Apr.i.1 19 78 and in 19G9. Claimant had received

71 chiropractic treatments a.Pi'. n her 1969 injury. He iiKlicatod
after these injuries a sudden :-''fort in lifting or an inertia
type jarring often exacerbated the symptoms. He felt the
incident of April 3, 1978 was such an episode. Me fcjlt
claimant could return to regular employment on June 5, 1978.
Dr. Bolin concluded claimant had a pre-existing dyskinesia
of tho first cervical motor unit that was strained on /'.pril
3, 1978. He indicated "the pjredisposi tion of this condition
was caused by the complication of the pre-existing condition".
However, he felt that there v;u3 no question that the. claimant
had been injured in April causinci a recurrence of her symptoms
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ori September 29, 19 7 8, Dr. Bolin reported that;.}:laiman t 
was complaining of suboccipital cephalgia, minor s~~9ccipital 
swelling, and loss of flexibi·li ty in the first cerv\'c:al 
segment. He felt these were an exacerbation of the symptoms 
caused by an injury of April 3, 1978 and had been recurring 
at the _rate of about once every 30 days~ He felt there was 
no disability and no evidence of any permanent impairment ·as 
a result of this injury. He did not feel there was any need 
to reopen the claim for di~ability at that time~ .. 

A Determination Order, dated October 30, 1978, awarded 
c~aimant temporary total disability-compensation. 

· On J~nuary 24, 1979, Dr. Bolin reported that claimant 
··had returned complaining of severe suboccipi tal cephalgia 
and loss of upper cervical flexibility. lie reported.: that 
clairn?nt denied any new incidents or injuries and she reported 
she was. unable to perform the duties of her ·regular employment. 
Dr. Bolin felt claimant should be placed on total disability 
as of January a,· 1979, the date he examined her. Dr. Bolin 
referred claimant to Dr. Robert Anderson, an orthopedic 
docto·r. <::;laimant was never examined by Dr. Anderson. 

On February 1~ 1979, the Fund denied claimant's request 
· for reopening. 

On April 13, 1979, Dr. Don Poulson .reported claimant 
con·tinued to complain of pain in the posterior portion of 
her neck which at times radiated into the ri9h t upper extrerni ty ~ 
She described this pain in the.cervical spine as constant 
and aggravated by bending or lifting. In his examination he 
found that claimant had limitation in the range of motion of 
her cervical spine~ In his opinion claimant had a chronic 
strain and very likely had a degenerative disc which was 
slightly bulging, giving pain in the posterior neck and 
right extremity at times, dependinc:r upon her activity. de 
felt claimant shoulq have a myelogram to verify this~ opinion. 
A· rnyelograrri was performed on May 9, 1979 and was normal_ •. 

On June 28, 1979, Dr. Poulson reported that he did not 
feel the slight change found i ,-1 u myelogram which explained 
her symptoms, would warrant any further treatment.· He felt 
the claimant's claim could remain closed without any increase 
in disaI?ility. 
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, 1978, Dr. Bolin reported that/,blaimant
uboccipital cephalgia, minor sub'pccipital
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se were an exacerbation of the symptoms
of April 3, 1978 and had been recurring
once every 30 days. He felt there was
evidence of any permanent impairment as
ury. He did not feel there was any need
for disability at that time.

A Determination Order, dated October 30, 1978, awarded
claimant temporary total disability compensation.

■ On January 24, 1979, Dr. Bolin reported that claimant
had returned complaining of severe suboccipital cephalgia
and loss of upper cervical flexibility. He reported,that
claimant denied any new incidents or injuries and she reported
she was. unable to perform the duties of her regular employment,
Dr. Bolin felt claimant should be placed on total disability
as of January 8,' 1979 , the date he examined her. Dr. Bolin
referred claimant to Dr. Robert Anderson, an orthopedic
doctor. Claimant was never examined bv Dr. Anderson.

On February 1, 1979, the Fund denied claimant's request
for reopening.

On April 13, 1979, Dr. Don Poulson .reported claimant
continued to complain of pain in the posterior portion of
her neck which at times radiated into the right upper extremity
 he described this pain in the.cervical spine as constant
and aggravated by bending or lifting. In his examination he 
found that claimant had limitation in the range of motion of 
her cervical spine. In his opinion claimant had a chronic
strain and very likely had a degenerative disc which was 
slightly bulging, giving pain in the posterior neck and
right extremity at times, depending upon her activity. He
felt claimant should have a myelogram to verify this^,opinion.
A-myelogram was performed on May 9 , 1979 and was normal.-

m

On June 28, 1979, Dr. Poulson reported that he did not.
feel the slight change found in a myelogram which explained
her symptoms, would warrant any further treatment. • He felt 
the claimant's claim could remain closed without any increase
in disability.

m
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Dr. Poulson WiJs'c!cposod. ilc tcsti.f:iecl thc1t cl~d.rnant 
had not told him she had problems before she took the self­
defense course. lie said Dr. Lundber~; had c:one a myelogram 

. on May 9, 19 79 and had concluded: "'J'h01.-e is assymetry. of th0. 
nerve roots at the C7-Tl root level, with filling of the 
nerve root on the left side and none on the riqh t. However, 
there is extradural impression to in(1icatc .:1 herniated disc 
fragment". When asked to interpret the myelo9ram report he 
said there might be a very slight bulging on the C7-Tl 
level, just below the bottom vertebru of the neck. He felt 
it "could ·be" the bulging was very sliqht and that there·had 
·been no true herniation or fragments o~t of place. He said 
the claimant told him the first time she hurt her neck was 

:during the self-defense course. He felt thot her continuing 
symptoms were related to that injm:y bc1.s·ea on the history 
giv~n by the claimant~ 

Dr. Darald Dolin was also deposed. He stated that 
claimant had given him a history of having intermittent 
numbness in her arms and suboccipita.l headaches. ~he related 
that she had fallen down some steps just prior to the birth 
of her child and that the symptoms came on after th~t incident. 
He reported there was cJ recurrence of this condition on 
March 16, 1977 and again on June 22, 1977. He also treated 
claimant on April 3, 1978. He stated this was not emergency 
treatment, but was qiven to claimant only because she rclt a 
"symptomatic" need for the treatment. He indi ca tec1 that he 
had previous!~ treated claimant for her problems and that 
when he treated her on Ariri 1 3, 197 8 he trcc1ted the lower 
sixth.cervical area which was the same as he had previously 
treated.- X-rays revealed there was a slight kyphosis of 
claimant's cervical spine. Dr. Bolin found that she had a 
slight postural defect. He felt her suboccipital headaches, 
given a history of eight or nine years duration, was a 
chronic problem. On cross-examination, Dr. Bolin opined 
that claimant had an injury on April 3, 1978 which aggravated 
her pre-existing condition.· He indicated that after April 
3, 1978 he found the presence of acut6 inflammatory reaction 
which represented a worseninq of her conclition. It was his 
opinion that cluimant' s condi t:Lon rwcl c:11J9ruvatccl. Dr. Bolin 
indicated he released claimant for work on Moy 30, 1978. 

At the hearing claimant b?stified that her previous 
treatment for her neck had bec•:·1 for tho relief of headaches .. 
She said she did not have actu,,: pain in the neck c1rea. She: 
testified that since her injury in the self-defense course, 
she had had pain in the neck itself. She testified she had 
swelling ut the base of her neck which she had never exper­
ienced b~fore and her neck was stiff und sore. She indicated 
that exertion caused an increase of the pain in her :,eek. 
Claimant itated that after being released for work she 
returned to a diff~rent employer, however, h~d to cc~sc this 
work because of an increase in the pziin in her neck. 
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Dr. Darald Bolin was also deposed. He stated that
claimant had given him a history of having intermittent
numbness in her arms and suboccipital headaches.  he related
that she had fallen down some steps just prior to the birth
of her child and that the symptoms came on after that incident
He reported there was a recurrence of this condition on
March 16, 1977 and again on June 22, 1977. He also treated
claimant on April 3, 1978. He stated this was not emergency
treatment, but was given to claimant only because she re It a
"symptomatic" need for the treatment. He indicated that he
had previously treated claimant for her problems and that
when he treated her on April 3, 1978 he treated the lower
sixth•cervical area which was the same as he had previously
treated.- X-rays revealed there was a slight kyphosis of
claimant's cervical spine. Dr. Bolin found that she had a
slight postural defect. He felt her suboccipital headaches,
given a history of eight or nine years duration, was a
chronic problem. On cross-examination. Dr. Bolin opined
that claimant had an injury on April 3, 1978 v/hich aggravated
her pre-existing condition.' He indicated that after April
3, 1978 he found the presence of acute inflamm.atory reaction
which represented a worsening of her condition. It was his 
opinion that claimc'jnt's condition had aggravated. Dr. Bolin
indicated he released claimant for v;ork on May 30 , 1978.

At the hearing claimant t*';stified that her previous
treatment for her. neck had beer; Tor the relief of headaches.- 
 he said she did not have actiic L pain in the neck area.  he
testified that since her injury in the .self-defense- course,
she had had pain in the neck itself.  he testified she had

never exper'swelling at the base of her neck which she had
ienced before and her neck was stiff and sore.  he i.ndicated
that exertion caused an increase of Lhc pain in her neck.
Claimant stated that after being released for v;ork she
returned to a diffe^rent employer, however, had to, cease this 
work because of an increase in the pain in her neck.
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Referee found, based on all the evidence, that the 
denial of the Fund was incorrect. The Referee found that 
Dr. Bolin was quite certain that tho claim should be reopened 
for temporary total disability cornpensution. Therefore, the 
Referee reopened the claim for payment. of temporary total 
disability compensation from ,Jantw.ry 8, 1979 until Dr. 
Poulson 1 s report of June 28, J.978 which indicated th-:it 
craimant was again medically stationary and ordered the 
matter be submitted to the Evaluation Division of the-workers' 
.Compensation Department for closure pursuant to ORS 656.268 
and awarded claimant's attorney a fee.· 

BOARD ON DE NOVO REVIEW 

'I'he Board, after de nova review, reverses the Referee's 
order.· T~e Board does.not find that the preponderance of the 
evidence in this case establishes .that claimant 1 s condition 
has worsened since her last arrangement or award of compensa­
tion. The medical evidence indicates that claimant has a 
history of back and neck complaints pre-dating her injury in 
April 1978. The Boa.rd does not find 'the r:1eaical evidence 
indicates that her condition worsened after the cl~im was 
closed in October 1978. Dr. Poulson, in his report ul' :June 
28, 1979, indicates that in his opinion th~ claim should be 
reopened for additional diagnostic purposes. Dr. Poulson, 
in April 1979, indicated that there was nothinsi lT'.ore he 
could offer claimant on a conservative basis, but that she 
needed additional di;:i.gnostic work. The Board finds this 
evidence coupled with reports of Dr. Bolin do not indicate 
that claimant's condition has worsened. 

ORDER 

The Referee's order, dated October 23, 1979, is reversed. 

The State Accident Insurance l'Und's denial, dated 
February 1, 1979, is affirmed. 
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The Referee .found, based on all the evidence, that the
denial of the Fund was incorrect. The Referee found that
Dr. Bolin was quite certain that the claim should be reopened
for temporary total disability compensation. Therefore, the
Referee reopened the claim for payment of temporary total 
disability compensation from January 8, 1979 until Dr.
Poulson's report of June 28, J.978 which indicated the.t
claimant was again medically stationary and ordered the
matter be submitted to the Evaluation Division of the-Workers
•Compensation Department for closure pursuant to CR 656.268
and awarded claimant's attorney a fee.- ‘

Q

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee’s
order.' The Board does not find that the preponderance of the 
evidence in this case establishes .that claimant's condition
has worsened since her last arrangement or award of compensa
tion, The medical evidence indicates that claimant has a
history of back and neck complaints pre-dating her injury in
April 1978. The Board does not find the medical evidence
indicates that her condition worsened after the claim was
closed in October 1978. Dr. Poulson, in his report c; l‘ June 
28, 1979, indicates that in his opinion the claim should be
reopened for additional diagnostic purposes. Dr. Poulson,
in April 1979 , indicated that the.re was nothing more he
could offer claimant on a conservative basis, but that she
needed additional diagnostic work. The Board finds this 
evidence coupled with reports of Dr. Bolin do not indicate
that claimant's condition has worsened.

ORDER

The Referee's order, dated October 23, 1979, is reversed

The  tate Accident Insurance Fund's denial, dated
February 1, 1979, is affirmed.
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CLAIM NO. 2~70-119 

DWAIN H. OLSEN, CLAIMANT . 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

Anril 7, 1980 

On November 24, 1970, claimant sustained a compensable 
injury to his back. His claim was initially closed by a 
Determination Order, dated July 15, 1971, which granted 
temporary total disability compensation only. The claim 
subsequently had been reopened and closed resulting in 
claimant being granted a total award of 40% unscheduled 

; disability for his back injury~ 

In October 1°978, Dr. James Degge. reported that claimant 
continued to complain of back pain and pain in both legs. 
Claimant had a history of having a lumbar fusion because of 
his injury in April 1975. Dr. Degge found that claimant had 
a pseudoarthrosis at the level which he previously operated 
on. · He suggested that this be repaired. The carrier volun­
tarily r_eopened this claim in November 1978. The pseudo­
arthrosis was repaired on November 7, 1978 by Dr. Degge. 

I 

On February 14, 1980, Dr. Degge found claimant's condition 
to be stationary. He found that claimant had a solid fusion 
of the L4-5, Sl intervals. He opined that the permanent 
residuals in this case were in the mid range of mildly 
rroderate. He released claimant for work on the date of his 
examination. 

A referral to vocational rehabilitation was made to 
assist, claimant in finding suitable employment. 

On February 28, 1980 the carrier requested a determina­
tion of claimant's.current disability. The Evaluation 
Division of the Workers' Compensation Department, on March 
28, 1980, recommended claimant be granted an award of additional 
temporary total disability compensation from November 6, 
1978 through February 14, 1980 and no permanent partial 
disability in excess of that which he had previously been 
granted. 

The Board concurs in this ,:ccommendation. 

ORDER 

Claimant is hereby granted temporary total disability 
compensa~ion from November 6, 1978 through February 14, 
1980, less time worked. The record indicates that this award 
has already been paid to claimant. 

l 

April 1, 1980CLAIM NO. 2-70-119

DWAIN H, OL EN, CLAIflANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On November 24, 1970, claimant sustained a compensable
injury to his back. His claim was initially closed by a
Determination Order, dated July 15, 1971, which granted
temporary total disability compensation only. The claim
subsequently had been reopened and closed resulting in
claimant being granted a total award of 40% unscheduled
.disability for his back injury.

In October 1978, Dr. James Degge.reported that claimant
continued to complain of back pain and pain in both legs.
Claimant had a history of having a lumbar fusion because of
his injury in April 1975. Dr. Degge found that claimant had
a pseudoarthrosis at the level which he previously operated
on. He suggested that this be repaired. The carrier volun
tarily reopened this.claim in November 1978. The pseudo
arthrosis was repaired on November 7, 1978 by Dr. Degge.

On February 14, 1980, Dr. Degge found claimant's condition
to be stationary. He found that claimant had a solid fusion
of the L4-5,  I intervals. He opined that the permanent
residuals in this case were in the mid range of mildly
inoderate. He released claimant for work on the date of his 
examination.

A referral to vocational rehabilitation was made to
assist, claimant in finding suitable employment.

On February 28, 1980 the carrier requested a determina
tion of claimant's,current disability. The Evaluation
Division of the Workers' Compensation Department, on March
28, 1980, recommended claimant be granted an award of additional
temporary total disability compensation from November 6,
1978 through February 14, 1980 and no permanent partial
disability in excess of that which he had previously been
granted.

The Board concurs in this ^recommendation.

ORDER

Claimant is hereby granted temporary•total disability
compensation from November 6, 1978 through February 14,
1980, less time worked. The record indicates that this award
has already been paid to claimant.
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WCB CASE NO. 79-1819 

STAN OLSON, CLAIMANT 
Vance M. Wolfe, Claimant's Atty. 
Lawrence Paulson, Employer's Atty. 
SAIF, Legal Services, Defen~e Atty. 
Request for Review by the SAIF 

ISSUE ON REVIEW 

April 7, 1980 

Th0. State Accident ·Insurance Fund (Fund) seeks noard 
review of the Referee's order which found thc1t its denial of 
claimant's aggravation claim.should be set aside and remanded 

··the claim to it for acceptance c11id P<7yment of cor11pcns,iti.un 
and awarded claimant's attorney a .fee. The Rc(crcc ~ffirmc~ 
Ar9onaut Insurance Company's denial of cL:ii.mant's cl.,.iirr. for 
a new injury. 

Fl\C'l'S 

Claimant, c1 2 0-year-old choker setter for Cr0e Lo~:ging 
Company, injured his left knee on October 25, 1977 wh~n he 
fell. The Fund provided Workers' Compensation insur~nce for 
this employer. Dr. Herbert 'Spady dia9nosed this injury as a 
medial-collateral ligament sprain. Dr. Spady indicatec; that 
claimant had als!=) previously injured his- right knee. Because 
claimant .continued to have di f £.icul t_y with his le ft }:nee, 
Dr.. Spady, on January 17, 1978, performed an arthroscopy of 
the le£ t knee. This revealed no abnorinali ti.es except for a. 
synovi tis· of the patellar fat pad. Dr. Spady' s dizi.gnosis 
was traumatic synovitis. 

Claimant had injured his right knee ploying football in 
high school . 

In /1.pril 1978, Dr. Daniel Halferty, medical l~:-:aminer at 
the William A. Callaho.n Center, reported that: based un this 
examination cL::iimant should not n:;turn to his previous job 
or any job involving "climbin<J slopes, etc." He felt the 

claimant would have a :f.:1irly ,;, •· ·:1 recovery of normal function 
in the knees if he could walk un smooth su1:f'c:1c8s, W,"Js not 
required to maintain a position of squatting, or did not 
have to climb and descend stairs and ludcle rs n;;pe ti ti vely. 

Dr. Spady, on June 6, 1078, opincrl that claimant's 
condition was s tationa1~y and that vocation2i 1 1:ehabilitation 
should be considered. 

T\ Determination Onlcr, dated ,:rune .l':J, :978, awarded 
~laimant temporary total disability compensation and compensa­
tion equal to 5% loss of hi.s left leg. A Stipulation, dated 
November 9, 19 7 8, increased th:i.s award an additional 15 % • 

~ 
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WCB CA E NO. 79-1819 April 1, 1980

 TAN OL ON, CLAIMANT
Vance M. Wolfe, Claimant's Atty.
Lawrence Paulson, Employer's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

I  UE ON REVIEVJ

The  tate Accident Insurance Fund (Fund) seeks Board
review of the Referee's order which found that its denial of
claimant's aggravation claim should be set aside and remanded
the claim to it for acceptance aiid payment of componsation
and awarded claimant's attorney a .fee. The Referee affirmed
Argonaut Insurance Company's denial of clciimant's claim for 
a new injury.

m

FACT 

Claimant, a 20-year-old choker setter for Cree togging
Company, injured his left knee on October 25, 1977 when ho 
fell. The Fund provided Workers' Compensation insurance for
this employer. Dr. Herbert ' pady diagnosed this injury as a
medial-collateral ligament sprain. Dr.  pady indic<atec1 that
claimant had also previously injured his^ right knee. Because
claimant -continued to have difficulty with his left finee,
Dr.,  pady, on January 17, 1978, performed an arthroscopy of
the left knee. This revealed no abnormaliti.es except for a
synovitis' of the patellar fat pad. Dr.  pady's diagnosis
was traumatic synovitis.

Claimant had injured his right knee playing football in 
high school.

In April ].9 78, Dr. Daniel Halferty, medical examiner at
the t/illiam A. Callahan Center, reported that based on this
examination claimant should not return to his previous job
or any job involving "climbing slopes, etc." He felt the

claimant would have a fairly a recovery of normal fuiiction
in the knees if he could walk or- smooth surfaces, was not
required to maintain a position of squatting, or did not
have to climb and descend stairs and 1,adders repetitively.

Dr.  pady, on June 6, 1978, opined that claimant's
condition was stationary and tiiat vocational rehabilitation
should be considered.

A Determination Order, dated June.19, '1.978, awarded
claimant temporary total disability compensation and compensa­
tion equal to 5% loss of his left leg. A  tipulation, dated
November 9 , 1978, increased this award an additional 15%. .
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On /\uqust 14, 1978,. claim.-:-int beqan c1,1ployr,1ent 'dith 
Micro fleet· Company. lie obtc:1incd this e:mplnyr:e~nt with the 
assistance of the Field Services Division of the Workc~s• 
Compensatioii Departme:::n t. . 'J'his cmpluyc::! r's workers' <::ompunsa­
tion coverage was provided by /\rgon.::i.ut '.Insurance Company. 

On January 4, 1979, claimctnt fell. fror:1 <1 la.dder sustain­
ing· a twis tinc:..r injury to his lC:! f:t knee. Clairn.:ln t tc~s ci.f ied 
that while descendinq a ladder, his left leq "gave 0".1t". Be 
then caught his foot.in the ladder and slip~Gd-and fell. 
Dr. Spady reported the same day that he felt claimant had a 
simple sprain o.f the knee and thut claimant's symptoms would 
subside rather quickly. Clainwnt's supervisor reporto2d 

:.claimant had cau9ht his foot on :c., LJdc)cj~ while ·c1escendincJ 
it, injuring his knee. 

On ,January 31, 1979, l\r9onaut Insurance Company denied 
claimant's claim. 'l'he basis of this ck:nial was that claimunt' s 
present medical condition ~~s due to a prior injury. 

Dr. Spady, in_February 1979, indicated that clcJ.i.mant 
had sustained a "new injury" on ,JcJ.nua:ry 4, 1979. Ile reported 
that claimant's knee condition had not cha.n90cl since the 
original closure of his . c~aim except l:or this new in ·jury and 
that the Fund col1ld continue to .JSS ume thZJ t c.l.:1iman t' s 
condition. was stutionary as far as its claim was concerned. 
Dr. Spady ·.felt since claimant's injury occur:recl for a. <;ompany 
covered by Ar9onaut Insurance, i1e c:idn' t feel· 11 this injury 
is of particular concern" to the Pund. 

On February 16, 1'979, the Fund denied cl.:1.irnant'fo a99rava­
tion claim. 'j_'lie busis of its (1c:ni al W1-.ts t:i1e l:2tct t11c:1t 
claimant's condition was related to a new injury. 

On March 7, 1979, the \vo1:·i .. ;·-~;• Crnnpcns.-11::i.on Dc:pt1r·t:aiQnt 
issued un ordc. r desi911a tin~J pa/.•- nq .-1qcn t pu1~i; ua.n t. to (;i1S 
656. 307 which orden~d 1\rs;onaut.' Insur,:tncc Comr)cany to :',mr,cdi.::itely 
commence paymt':!nt o.E benefi.ts d1.1c to clainianL 11nt.il s~.1ch ti.me 
as a responsible party ho.d. been c1etc?rrnir1cd b:,1 Head nq Order.. 

In his deposition, cJaimant testified thnt on ;1.-,1~uc1ry 
4, 1979, he h;:1d qonc: ,.1p the moveable:, st,1irs, obta.incc: three 
or four couplin9s cll'ld turned t.o (JO dLMn tJ-w ·:st:a.irs. i1C! 
indicated rw had tuk.cn about two to three stt-::ps .::ind h:i.s hc~c] 
caught a little -"but if my lee: ·..;oulc.ln':.: have (Jive ou 1:. b•::c.::iusc 
of my w c .i CJ h t on i t u n c: i t ~i ,7 v c o u L c1 n (~ I f c 1 J 11 

- C J_ c1 i m ;in t 
denied havinc; aq:; prior incic1cnce'.ci 1-vl1<:.:1·c his lc~J hurl qivcn 
out. 
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On August 14 , 1.9 78,. claimant beqan cmployraent v/i th
Microfl.ect Company. lie obtained thif^ employnent with the 
assistance of the Field  ervices Division of the 'Workers’
Compensation Department. This cmployeir's workers' compensa­
tion coverage was provided by Argonaut ‘Insurance Coirpany.

On January 4 , 19 79 , claimant fc.l.]. from a ladder
ing a twisting injury to his left knee. Claimant to
that while descending a ladder, his left leg "gave out". He 
then caught his foot in the ladder and slipped and fell.
Dr.  pady reported the same day that he felt claimant had a
simple sprain of the knee and that claimant's symptoms v/ould
subside rather quickly. Claimant's supervisor reported
.claimant had caught his foot on a .ladder v;hile ‘descending
it, injuring his knee.

On January 31, 1979, Argonaut Insurance Company denied
claimant's claim. The basis of this denial was that claimant’s
present medical condition was due to prior injury.

Dr.  pady, in. February 1979 , indicated that clai.mant 
had sustained a "new injury" on Jaiiuary 4, 1979. He reported
that claimant's knee condition had not changed since the
original closure of his.claim except for this new injury and
that the Fund could continue to assume that claimant's
condition, v/as stationary as far as its claim was concerned.
Dr.  pady felt since claimant's injury occurred for a company
covered by Argonaut Insurance, he didn't feel'"this injury
is of particular concern" to the Fund.

On February 16 , 1979 , the Fund denied cJ.aimant's aggjrava-
tion claim. The basis of its dcnia.l was the fact that
claimant's condition was related to a new injury.

•V

On March 7, 1979, the Woi;-:.- ;s‘ Compensatxi.on Depn r Iniien t
issued an order designating pay...iig agent pursuant to OR 
656.307 which ordered Argonaut Insurance Company to mn-ediately
commence payment of benefits duo to claimant until such tine
as a responsible party had been determined by Hear.i ng Order.

In his deposition, claimant testified that on .January
4, 1979, he had gone up the moveable stairs, obtaincC three
or four couplinejs and turned to go down the ■ s t.ui rs. ile
indicated he had taken about two to three stops cind H.i.s heel
caught a little "but if my log wouldn't have give out because
of my weight on it and it gave out and I fell". Claimant
denied having any prior incidences where his leg had given
out.
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Dr. Spady' s deposi ti.on was also L:,kcn. Dr~. ~~ri~H::y 
stated that he had been told that claimant hacl far1e:1rl' from o. 
ladder, twisting his·knec~ He said he based his opjnion 
that this was a new inJury on the history of the injury and 
the pain in the knee. He was unable to state tha~ -~laimant's 
prior injury to t~e left knee caused him to fall o~ January 
4, 1979_. Dr. Spady incficuted that he had not :::;een claimant 
from .June 1978 until the day of .J21nuzny I\, 1979 injury. He 
assumed because of this claimant's knee hud been in pretty 
good shape. lie stated there wcJs no history of any previous 
difficulty with the knee giving way. It wcJs his opinion 
that the injury claimant. suffereci with Ci-cc Loqging Company 
did not increase the likelihood of his knee giving way. 

The Referee found that cla!~~nt's claim [or his January 
4, 1979 disabling le9 condition wos compensable as an cJ.qyrav;J.­
tion claim. The Referee based his opinion on the fact that 
claimant testified that his left leq ~rave out i:Jrior .1,_t,o the 
time thut he caught his foot on the rung .of the ladder and 
the claimant's opinion thi:l.t except for his leq gi vring out he 
would not have f;llen. The Reteree did not give Dr. Spady' s 
opinion much weight because he felt it Wi:\S based on an 
inadequate history of the Jan uury 4, 19 79 i nci dent. The 
Referee, based on o.11 the -evidence, was unable to soy that 
claimant's work with Microflect WilS a matecial factor in his 
January 1979 disablinq J.e9 condition: 'l'her~cfore, the Referee 
allowed the claim as an aggravation cli1im and awarded clairn­
an t' s attorney a fee. 

BOARD ON DE NOVO REVIS~ 

The Board, a ftcr de novo review, :n::\'e rses the .l\efe ree' s 
order. The Board finds that the preponderance of the evidence 
establishes that claimant's fo.l.l from the ladder while 
employed by Microflcct:. wns the n::sult of him havinfJ caugh,t 
his foot on th~ ladder and not because of th6 original kn~c 
injury. The oriqinzi.l. report prepared by cla:i..ma0t 1 s supervisor 
indicates that claimant had told the supervisor that he had 
cau~ht his foot on the ladder and fallen. Claimant, ,in his 
deposition, also testified that he caught his foot a little 
and then thc1t the leg <Jave out because· he h,:i_d put w_eight 0:1 
it causing him to fall. Dr. Spady indi~ated that bitween 
June 1978 and ,January 1979 he fe.lt claimant's knee was 
fairly <JOOd, but thc1t claimant did not ho.·1c · a perfectly 
normal knee and had repeated incidences and opportunities 
for his knee to give way. 1-Ioweve r., claimc:tn t testified that 
his knee had never given way before. ·or. Spady stated that 
since the knee had not given way before there was no medical 
reason for it to give way on January 4, 1979. He was unrJ.ble 
to say that the original injury ca used the injury of .January 
4, 1979. It was his opinion that claimant's original injury 
in October 1977 was not the type that would give an increased 
likelihood of th~ knee giving way. Therefore, the BoorJ 
concludes, based on all the evidence in the file, claimant's 
claim for a disabling.leg condition rc~ulting from a fall on 
January 4, 1979 is compenszible as a new injury.· 
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Dr.  pady's deposition was also taken. Dr.-^ p-acy
stated that he had been told that clcjlmant had fal'leih' front a
ladder, twisting his'knee. He said he based his opinion
that this was a new injury on the history of the injury and
the pain in the knee. He was unable to state that, claimant's
prior injury to the left knee caused him to fall oh’’ January
4, 1979,. Dr.  pady indicated that he had not seen claimant
from June 1978 until the day of .January 4, 1979 injury. He 
assumed because of this claimant’s knee had been in pretty
good shape. Ho stated there was no history of any previous
difficulty with the knee giving way. It was his opinion
that the injury claimant suffered with Ci'ce Logging Company
did not increase the likelihood of his knee giving way.

The Referee found that claimant's claim for his January
4, 1979 disabling leg condition was compensable as an aggrava­
tion claim. The Referee based his opinion on the fact that
claimant testified that his left leg gave out prior.jtp the
time that he caught his foot on the rung .of the ladder and
the claimant's opinion that except for his leg giving out he
would not have fallen. The Referee did not give Dr.  pady's
opinion much weight because he felt it was based on an
inadequate history of the January 4, 1979 incident. The 
Referee, based on all the•evidence, was unable to say that
claimant's work with Microflect was a material factor in his
January 19 79 disabling leg condition.' Therefore, the Referee
allowed the claim as an aggravation claim and awarded claim­
ant's attorney a fee.
BOARD ON DE NOVO REVIEV'

m

The Board, after de novo review, reverses the J^eferee's
order. The Board finds that the preponderance of the evidence
establishes that claimant's fall from the ladder while
employed by Microflccb. was the result of him having caughp
his foot on the ladder and not because of the original knee
injury. The original report prepared by claimant's supervisor
indicates that claimant had told the supervisor that he had
caught his foot on the ladder and fallen. Claimant,.in his
deposition, also testified that he caught his foot a,^litt.le
and then that the leg gave out because he had put weight on
it causing him to fall. Dr.  pady indicated that be"tween
June 1978 and January J.979 he felt claimant's knee was
fairly good, but that claimant did not have a perfectly
normal knee and had repeated incidences and opportunities
for his knee to give way. However, claimant testified that
his knee had never given way before. 'Dr.  pady stated that
since the knee had not given w^iy before there was no medical
reason for it to give way on January 4, 1979. He was unable
to say that the original injury caused the injury of .January
4, 1979. It was his opinion that claimant's original injury
in October 1977 was not the type that would give an increased
likelihood of the' knee giving way. Therefore, the Board
concludes, based on all the evidence in the file, claimant's
claim for a disabling .leg condition ro’sulting from a fall on 
January 4, 1979 is compensable as a new injury. •
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ORDER 

The Referee's order, dated OctobeF JO, 1979, is reversed. 

It is hereby ordered that the denial of: claimant's 
aggr~vation claim issued by the ,State Accident Insurince 
Fund on February 16, 1979 is affirmed. 

The denial of clair,iant's claim for a new injury issuGd 
by Argonaut Insurance Company on Jan~ary 31, ]979 is set 
aside and claimant's claim is remanded to it for acceptance 
and payment of compensation as proviaed .by the Workers' 
Compensation Law until the claim is closed pursu:mt to ORS 

··656.268. 

Further, Argonaut Insurance Company is ordered to 
reimburse the State Accident Insurance Fund for puyments it 
has made in compliance with the Referee's order. 

CLAIM NO. C 295452 

DARRELL C. THOMPSON, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 7, 1980 

On March 23, 1971, claimant sustained an injury to both 
of his feet and his back. The ~laim was initially closed by 
a Determination Order, dated October 13, 1972, which awarded 
claimant permanent partial disability for 20% loss of the 
right foot equal to 27° and 40% loss of the left foot equal 

.to 54° as well as a period of temporary total disability 
compensation. This claim was subsequently reopened and 
closed resulting in claimant being granted a total award 0£ 
compensation equal to 54° fr 40% loss function of the right 
foot, 108° for 80% loss of function of the left foot and 
.compensation equal to 32° for 10% unscheduled disability for 
his low back injury. 0 
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The Referee's order, dated October 30, 1979, is reversed

^It is hereby ordered that the denial of claimant's
aggravation claim issued by the . tate Accident Insurance
Fund on February 16, 1979 is affirmed.

The denial of clairaant’s claim for a new injury issued
by Argonaut Insurance Company on January 31, ]979 is set 
aside and claimant's claim is remanded to it for acceptance
and payment of compensation as proviaed by the Workers'
•Compensation Law until the claim is closed pursuant- to OR 
656.268.

Further, Argonaut Insurance Company is ordered to
reimburse the  tate Accident Insurance Fund for payments it
has made in compliance with the Referee's order.

ORDER

CLAIM NO. C 2 5452
DARRELL C. THOMPSON, CLAIMANT
Malagon & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

April 7, 1 80

On March 23, 1971, claimant sustained an injury to both
of his feet and his back. The claim was initially closed by 
a Determination Order, dated October 13, 1972, which awarded
claimant permanent partial disability for 20% loss of the
right foot equal to 27° and 40% loss of the left foot equal
to 54° as well as a period of temporary total disability
compensation. This claim was subsequently reopened and 
closed resulting in claimant being granted a total award of
compensation equal to 54° fr 40% loss function of the right
foot, 108° for 80% loss of function of the left foot and
-compensation equal to 32° for 10% unscheduled disability for 
his low back injury. 0
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In June 1978, Dr. Robert Moseley reported that claimant 
complained o E constant p'ain in both hce ls an c: pain in the 
low back. The diaqnosis was severe post-traumc., tic os teoarthr.i­
ti•s ·of the left su.b-talor joint, chronic lumbar strain, due 
to abnormal gait and minimal osteoarthritis, and decreased 
range of motion in the left ankle probably aue to chronic 
soft tissue scarring. He recommended that claimant continue 
using a cane and that eventually a triple arthrodesis might 
be necessary on the left foot. He noted that claimant's 
symptoms and the results of the exar.iination were not entirely 
consistent .. Dr. Moseley felt it was very difficult to state 
how much of claimant's back pain was organic 'in nature as a 
result of the limp and how much was emotional .. He felt 

·claimant was certainly disabled from any type of work requir-­
ing standing or ambulation because of the. arthritis of the 
left foot and he felt this would not be significantly changed 
by a triple arthrodesis. 

In November 1979, Dr. Arthur Eckhardt reportec1 claimant 
appeared to be·having increasing difficulty with h.is low 
back in the Eorm of chronic mvofascitis and lirnit~tion oE 
back motion. He felt claimant-~s overall functional capc:1city 

was markedly decreased because : f his back disability and 
because of pain in his heels. ,:e reported that after compar­
ing the findings of his physic~l examination with those 
reported by the-Orthopaedic Consultants in December 1977, he 
did not find much difference in the objective findings and 
measurements. X-rays, when crnr.pared with x-rc:iys taken 
earlier, revealed no significant ~ifferences. · He noted 
claimant's history, how~ver, suggested that he did, at the. 
present time, have increasing low back difficulty which was 
severe enough at the present time to make it very unlikely 
that claimant could be gainfully employed considering also · 
the chronic disability of his heels. 

On February 28, 1980, the Orthopaedic Consultants 
indicated it was their opinion that claimant's conctition was 
stationary and he would not benefit from any further treatment. 
They felt claimant definitely could not return to his former 
occupation with or without limiiations. However, they felt 
that he would be able to do some type oJ sedentary work if 
such were mad~ available. After _noting the previous awards 
for. loss of function of the 'ris;ht foot· and loss ·of .function 
of the left foot and unscheduled disability award fo.r the 
low back injury, they felt that the low back injury should 
be increased to 20% loss of function in the low back. This 
•is ma.de on the assumption that the J.ow back condition had 
been accepted as part of the injuries sustained in March 
~19 71. 
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In June 1978, Dr. Robert Moseley reported that claimant
complained of constant pain in both heels and pain in the
low back. The diaqnosis was severe post-traumatic osteoardhri-
tis'of the left sub-talor joint, chronic lumlDar strain, due
to abnormal gait and minimal osteoarthritis, and decreased
range of motion in the left ankle probably due to chronic
soft tissue scarring. He recommended that claimant continue
using a cane and that eventually a triple arthrodesis might
be necessary on the left foot. He noted that claimant's
symptoms and the results of the examination were not entirely •
consistent. Dr. Moseley felt it was very difficult to state
how much of claimant's back pain was organic ’in nature as a
result of the limp and how much was emotional. , He felt
claimant was certainly disabled from any type of work requir--
ing standing or ambulation because of the.arthritis of the
left foot and he felt this would not be significantly changed
by a triple arthrodesis.

In November 1979, Dr. Arthur Eckhardt reported claimant
appeared to bc'having increasing difficulty with his low
back in the form of clironic myofascitis and ].imitation of
back motion. He felt claimant's overall functional capacity

was markedly decreased because •. f his back disability and
because of pain in his heels. reported that after compar­
ing the findings of his physical examination with those
reported by the Orthopaedic Consultants in December 1977, he
did not find much difference in the objective findings and
meas urem.ents. X-rays, v/hen compared with x-rays taken
earlier, revealed no significant differences. He noted
claimant's history, however, suggested that he did, at the,
present time, have increasing low back difficulty v/hich was
severe enough at the present time to make it very unlikely
that claimant could be gainfully employed considering also '
the chronic disability of his heels.

t)

On February 28, 1980, the Orthopaedic Consultants
indicated it was their opinion that claimant's condition was
stationary and he would not benefit from any further treatment
They felt claimant definitely could not return to his former
occupation v;ith or without limitations. However, they felt
that he would be able to do some type of sedentary work if 
such were made available. After noting the previous awards
for.loss of function of the ’right foot and loss of function
of the left foot and unscheduled disability award for the
low back injury, they felt that the low back injur>^ should
be increased to 20% loss of function in the low back. This
-is made on the assumption that the low back condition had
been accepted as part of the injuries sustained in March
-19 71. •

m
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.. 
On March 24, _1980, the State Accident Insurance Fund 

forwarded c,opies of the medical reports to the Board. The 
Fund indicated·it opposed reopening the claim as the recent 
ll'edical reports indicated there was no worsening of the 
condition at this time. ·They would not oppose an order 
increasing the amount of disability in regard to claimant's 
low back injury. 

The Board, after thoroughly reviewing all the evidence, 
concludes that reope·ning of the claim under its own motion 
jurisdiction for the injury to either foot is not justified.· 

-However, based on the evidence submitted, the Board concludes 
- that claimant is entitled to an increased award of compensa-
:.tion for h1s low back disability. Therefore, the Board -

would grant claimant an award of compensation _equal to 80° 
for 25% unscheduled d~sability for his low back injury. 
This is in lieu of all previous·awards for unscheduled 
c~sability for this condition. Claimant's attorney is· 
entitled to an attorney's fee equal to 25% of the increas~d 
compensation granted by this order, payable out of said 
compensation as paid, not to exceed $3,000. 

IT IS SO ORDERED . 

. CLAIM NO. ZC213127 

CAROLYN' I. TURAN, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 7, 1980 

On NoveJ11ber 13, 1979, claimant, by and through he·r 
attorney, requested the Board exercise its own motion juris­
diction and reopen her claim for her October 24, 1969 injury. 
Attached to this request were several medical reports. 

In August 1979, Dr. Chen Tsai found claimant was 11 Statl1S 
post lumbar diskect?my presumably at L4-5 of April, 1973; 
status post L4-~, LS-Sl interbody fusions of January, 1974 
and status post C4-Sl fusion [sic] of March, 1978". · Claimant 
reported since October 1969, she had been experiencinq neck 

• and right arm pain. 
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On March  4, .1980, the  tate Accident Insurance Fund
forwarded qopies of the medical reports to the Board. The 
Fund indicated' it opposed reopening the claim as the recent
medical reports indicated there was no worsening of the
condition at this time. They would not oppose an order
increasing the amount of disability in regard to claimant's
low back injury.

The Board, after thoroughly reviewing all the evidence,
concludes that reopening of the claim under its own motion
jurisdiction for the injury to either foot is not justified.
However, based on the evidence submitted, the Board concludes
that claimant is entitled to an increased award of compensa
tion for his low back disability. Therefore, the Board
would grant claimant an award of compensation .equal to 80°
for 25% unscheduled disability for his low back injury.
This is in lieu of all previous’awards for unscheduled
disability for this condition. Claimant’s attorney is •
entitled to an attorney's fee equal to 25% of the increased
compensation granted by this order, payable out of said
compensation as paid, not to exceed $3,000.

IT I  O ORDERED.

m
•CLAIM NO. ZC213127 April 7, 1980

CAROLYN' I. TURAN, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On November 13, 1979, claimant, by and through her
attorney, requested the Board exercise its own motion juris
diction and reopen her claim for her October 24, 1969 injury. 
Attached to this request were several medical reports.

In August 1979, Dr. Chen Tsai found claimant was " tatus
post lumbar diskectomy presumably at L4-5 of April, 1973;
status post L4-5, L5- 1 interbody fusions of January, 1974 
and status post C4- 1 fusion [sic] of March, 1978".■ Claimant
reported since October 1969, she had been experiencing neck 
and right arm pain.
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On October 9, 1979, the Orthopaedic Cortsultants reported 
claimant's condition was not medically stationary. '.!.'hey 41) 
felt claimant needed a vascular surgery const;il tation to 
determine if she had a thoracic outlet syndrome. They 
indicated that if claimant had a'thoracic"outlet svndrome it 
would be .difficult for them to relate ·it to her Octob€:r 1969 
injury. 

Claimant was hospitalized in January 1980 for recurrent 
back ~pain and a "thoracic outlet syndrome?". Cr. Nelson 
opinid claimant should be referred to the Pain Clinic. Dr. 

_Ne~son opined claimant 1 s back complaints were related to her 
. industrial injury of "10/24/79 [sic] 11 • 

In Febiuary 1980, Dr. Nelson indicated claimant had 
undergone three back surgeries, but still had back pain. He 
felt nothing further could be done with medicine, pHysical 
therapy or surgery and suggested claimant be referred to the 
Pain Clinic. 

The State l\ccidept Insurance Fund, on March 13, 1980, 
advised -the Board "responsibility for the thoracic outlet 
syndrome continues to be oppos0d". Further, it felt any. 
action on claimant's own motion request should be held in 
abeyance un ti 1 claimant was again examined by the Orthopaedic 
Consultants. 

The Bo~rd, after rcviewinq all the evidence in this 
case, find~ claimant's claim s6ould be reopened if and when 
claimant is· adm.i tted to the. Pain Clinic for care and treatment 
until closed under ORS 656.278. Further, the l3oard finds 
claim~nt's thoracic outlet syndrome is related to her October 
24, 1969 injury and its scqualae and remands it to the State 
Accident Insurance Fund for acceptance and payment of benefits 
under the Workers' Compensation Law until closed under ORS 
65 6. 2 7 8. 

ORDER 

Claimant 1 s.claim.for an injury sustained on October 24, 
19 69 shall be reopened if an9 when claimant is admitted to 
the Pain Clinic for care and treatment until closec1 under 
ORS 656. 278. Claimant's thoracic outlet syndrome· is found 
to be related to her 1969 injury and is remanded to the fund 
for acceptance and payment o_f compensation due claimant until 
closed under ORS 656.278. 

Claimant's attorney is hereby 0ranted as a reasonable 
attornei's fee a sum equal to $100 for prevailing on the 
thoracic outlet syndrome condition. CJ.aiman t I s· attorney is 
entitled to 25% of any compensation granted to claimant as 
a result of this order, payable out of said compensation as 
paid, not to exceed $3,000. 
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On October 9, 1979, the Orthopaedic Consultants reported
claimant's condition was not medically stationary. They
felt claimant needed a vasculai: surgery consultation to
determine if she had a thoracic outlet syndrome. They
indicated that if claimant had a thoracic'outlet syndrome it
would be-difficult for them to relate it to her October 1969
injury.

Claimant was hospitalized in January 1980 for recurrent
back .'pain and a "thoracic outlet syndrome?". Dr. Nelson
opined claimant should be referred to the Pain Clinic. Dr.
Nelson opined claimant's back complaints were related to her
industrial injury of " 10/24/79 [sic]".

In February 1980, Dr. Nelson indicated claimant had
undergone three back surgeries, but still had back pain. He
felt nothing further could be done with medicine, physical
therapy or surgery and suggested claimant be referred to the
Pain Clinic.

m

The  tate Accident Insurance Fund, on March 13, 1980, 
advised -the Board "responsibility for the thoracic outlet
syndrome continues to be opposed". Further, it felt any,
action on claimant's own motion request should be held in
abeyance until claimant was again examined by the Orthopaedic
Cons ultants.

The Board, after reviewing all the evidence in this
case, finds claimant's claim should be reopened if and v;hen
claimant is admitted to the.Pain Clinic for care and treatment
until closed under OR 656.278. Further, the Board finds
claimant's thoracic outlet syndrome is related to her October
24, 1969 injury and its sequalae and remands it to the  tate
Accident Insurance Fund for acceptance and payment of benefits
under the Workers' Compensation Law until closed under OR 
656.278.

ORDER . ‘

• Claimant's claim for an injury sustained on October 24,
1969 shall be reopened if and v/hen claimant is admitted to 
the Pain Clinic for care and treatment until closed under
OR 656.278. Claimant's thoracic outlet syndrome'is fiound
to be related to her 1969 injury and is remanded to the Fund
for acceptance and payment of compensation due claimant until
closed under OR 656.278.

Claimant's attorney is hereby granted, as a reasonable
attorney's fee a sum equal to $100 for prevailing on the
thoracic outlet syndrome condition. Clainian t' s • a tto rney is
entitled to 25% of any compensation granted to claimant as
a result of this order, payable out of said compensation as
paid, not to exceed $5,000. m
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WCB CASE NO. 
WCB CASE NO. 

78-7286 
79-3073 

DAVIDE. WILLIAMS, CLAIMANT 
Carl M. Dutli, Claimant's Atty. 
William w. Holmes, Defense Atty. 
Request for Review by Employer 

ISSUE ·oN REVIEW 

I 

April 7, ],980 

. '!'he employer seeks Board review of the Referee's order 
which reversed its denial of ·claimant's claim, dated March 
·20, 1979~ ordered claimant be 9ranted an additional 64° for 
:20% unscheduled disability for i1is .low back injury; and 
awarded an attorney's fee to claimant 1 s·attorncy. 

FACTS 

Claimant has allegedly suffered three injuries. Claimant, 
a 32-year-old farm hand, sustained~ compensable-injury to 
his back on September 21, 1977 when while pulling an irriga­
tion dam out of ·an irrigation canal, he slipped and injured 
his back. This injury was diagnosed as an acute low back 
strain. A·Determination Order, dated December 6, 1977, 
awarded claimant temporary total disability compensation. 

On January 9, 1978, claimant was lifting hay bales and 
injured his back. He was working for the same employer. On 
January 16, 1978, Dr. Ray•Miller, after a myelogram had 
revealed a defect at the L5-Sl level on 'the .. left, performed 
a partial laminectomy with removal of an extruded disc. 

Dr. Denison Thomas, on Jill1uary 27, 1978, opined claimant's 
injury in January 1978 was an exacerbation of his injury on 
September 21, 1977. 

Dr. Niller released claimant .for regular work on April 
15, 1978. On May 30, 1978, Dr. Miller opined claimant.'s 
condition was medically stationary and he should have no 
permanent impairment. 

A Determination Order, da!:cc1 i\uqnst 14, 1978, c1warded 
claimant additional t0.mpor-ary :,·ital disability compensation­
and compens'ation equal to 16 ° Iur 5% unscheduled disability 
for I:iis low back injury. 

On January 6, 1979, claimant alleges he injured his 
back while drivin9 a tractor; he had muscle spasms in his 
back and drove the tractor into an irrigation canal. · Dr. 
Thomas diagnosed this injury as .1 lurr.bar strain. 

-33-
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WCB CA E NO.
WCB CA E NO.

78-7286
79-3073

April 1, 1980

DAVID E. WILLIAM , CLAIMANT
Carl M, Dutli, Claimant's Atty. 
William W. Holmes, Defense Atty. 
Request for Review by Employer

"i

m

I  UE ON REVIEW

The employer seeks Board review of the Referee's order
which reversed its denial of claimant's claim, dated March
•20 , 1979'; ordered claimant be granted an additional 64° for
'20% unscheduled disability for iiis low back injury; and
awarded an attorney's fee to claimant's’attorney.

FACT 
Claimant has allegedly suffered three injuries. Claimant,

a 32-year-old farm hand, sustained a compensable injury to
his back on  eptember 21, 1977 v;hen while pulling an irriga
tion dam out of’an irrigation canal, he slipped and injured
his back. This injury was diagnosed as an acute 1cm back
strain. A'Determination Order, dated December 6 , 1977 ,
awarded claimant temporary total disability compensation.

On January 9 , 1978, claimiant v;as lifting hay bales and
injured his back. He was working for the same employer. On
January 16, 1978, Dr. Ray'Miller, after a myelogram had
revealed a defect at the L5- 1 level on the' left, performed
a partial laminectomy with removal of an extruded disc.

Dr. Denison Thomas, on Jaiiuary 27, 1978, opined claimant's
injury in January 1978 was an exacerbation of his injury on
 eptember 21, 1977.

Dr. Miller released claimant for regular work on April
15, 1978. On Hay 30, 1978, Dr. Miller opined clalmantjs
condition was medically stationary and he should have no 
permanent impairment.

A Determination Order., dated Auejust 14 , 1978, awarded
claimant additional temporary lotal disability compensation
and compensation equal to 16° for 5% unscheduled disability
for his low back injury.

On January 6, 1979, claimant alleges he injured his 
back while driving a tractor; he had muscle spasms in his
back and drove the tractor into an irrigation canal. Dr.
Thomas diagnosed this injury as a lumJ^ar strain.
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In February 1979, Dr. Miller reported claimant had been 
hospitalized because of muscle~ sposms, pain in his back, anc1 
bilateral buttock pain. On March G, 1979, another myelogram 
revealed very minimal findings at the LS-Sl level on the 
left side. 

0:1 March 20, 1979, the employer's insurer denied claim­
ant 1.s claim for the alleged injury on ,January 6, 1979. 

On March 21, 1979, Dr. Miller reported claimant's 
complaint of left leq pain h0c1 completely disappeared. 
Claimant continued to complain of low back pain. Dr. Miller 
indicated claimant was walkin9 2-3 miles per day and doing 
exercises to strengthen his back and abdominal muscles. 

At the hearing, claimant testified he was currently 
working as a timber faller. Claimant said he does a lot of 
work on his knees to cut as close to the ground as possi~le. 
He indicates he cannot bend over rbpctitively because of 
pain in his back. Claimant testified he occasionally lays 
down to relieve his back pain. The back pain is increased 
with bending, lifting, stooping, and riding in a car for 
prolonged periods of time. He has restricted.his social and 
sports activities. Claimant said he was not usinq any pain 
medication. He has un ll th grade education anrJ hc1s obtained 
a GED. Previously, he worked on ranches and in the woods. 

The Referee set aside the denial of March 20, 1979 and 
remanded the claim to the employer for acceptance and payment 
of benefits to which claimant is entitled. The Referee 
awarded claimant's attorney a fee of $950 for overcoming the 
denial. Further, the Referee granted claimant an additional 
aw-ard of compensation equal to 64 ° for 20% unsch,:::,du-led 
disability for hi°s low back and awarded cL:.d.rniJnt's uttorney 
a fee payable-out of the increased compensation. 

BOARD ON DE NOVO REVI Erv 

The Board, after de novo review, modifies the ncferce's 
order. The Board affirms the Referee set~ing aside of the 
March 20, 1979 denial and the award of attorney's fee for 
overcoming the denial. 

The Board does not concur with the Referee's awarding 
of· additional compenscj.tion for unscheduled disability. The 
preponderance of the medical and other evidence does not 
establish that claimant sustained such a large loss of wage 
earning capacity. -Granted claimant had back surgery and 
continues to have low back pain. However, claimwnt now is 
employed as a timber faller. This is strenuous physical 
work. Considering this c1lon9 with claimant's a.ge, education 
and other relevant factors, the Board finds claimant is 
entitled to an award of compensation equal to 48° for 15% 
unscheduled disability for his low back injury. ;his is in 
lieu of all previous awards for unscheduled disability. 
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In February 1979, Dr. Hiller reported claimant had been
hospitalized because of muscle spasms, pain in.his back, and
bilateral buttock pain. On March 6, 1979, another myelogram
revealed very minimal findings at the L5- 1 level on the 
left side.

• On March 20, 1979, the employer's insurer denied claim-
ant'.s claim for the alleged injury on January 6, 1979.

On March 21, 1979, Dr. Miller reported claimant's
complaint of left leg pain had completely disappeared.
Claimant continued to complain of low back pain. Dr. Miller
indicated claimant was walking 2-3 miles per day and doing
exercises to strengthen his back and abdominal muscles.

At the hearing, claimant testified he was currently
working as a timber taller,
work on his knees to cut as
Fie indicates he cannot bend
pain in his back. Claimant

Claimant said he does a lot of
close to the ground as possible,
over repetitively because of
testified he occasionally lays

down to relieve his back pain. The back pain is increased
with bending, lifting, stooping, and riding in a car for 
prolonged periods of time. He has rc' tricted’his social and
sports activities. Claimant said he was not using ajiy pain
medication. He has an 1.1th grade education and has obtained
a GED. Previously, he worked on ranches and in the woods.

The Referee set aside the denial of March 20, 1979 and
remanded the claim to the employer .for acceptance and payment
of benefits to which claimant is entitled. The Referee
awarded claimant's attorney a fee of $950 for overcoming the
denial. Further, the Referee granted claimant an additional
award of compensation equal to 64° for 20% unscheduled
disability for his low back and awarded claimant's attorney
a fee payable-out of the increased compensation.

m

m

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The Board affirms the Referee setting aside of the
March 20, 1979 denial and the award of attorney's fee for 
overcoming the denial.

The Board does not concur with the Referee's awa.rding 
of' additional compensation .for unscheduled disability. The
preponderance of the medical and other evidence does not
establish that claimant sustained such a large loss of wage
earning capacity. -Granted claimant had back surgery and
continues to have low back pain. However, claimant now is
employed as a tin±>er faller. This is strenuous physical
work. Considering this along with claimant's age, education
and other relevant factors, the Board finds claimant is
entitled to an award of compensation equal to 48° for 15%
unscheduled disability for his low back injury. This is in
lieu of all previous awards for unscheduled disability.

-34-
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The Re£eree's order, dated September 19, 1979, is 
rrodi f ied. 

Claimant is 
equal to 48° for 
injury; This is 
uled disabilit~. 
affirmed. 

hereby granted an i:tW.:Jrd of compensation 
15% unscheduled dis~bility for his low back 
in lieu of all previous awards for unsched-

The remainder of the Referee's order is 

. .. 
.. 

WCB CASE NO. 79-4571 

ROBERT YATES, CLAIMA N'I' 
AAIF,·Legal Services, Defense Atty. 
Motion & Order To Dismiss 

April 7, 1980 

Appellant, Industrial Indemnity, move to dismiss .the 
present request for review in the above matter. 

IT IS SO ORDERED this 7th day of April, 1980 • 

. WCB CASE NO. 79-4390 

TONY ALFANO, CLAIMANT 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Defense Attys. 
Reque5t for Review by.Employer 
Cross-appe~l by Cl~imant 

ISSUE ON REVIEW 

April 8, 1980 

The employer and claimant seek Board n.cview of the 
Referee I s order which: ( l) awarded claimant compensation 
equal to 32 ° fer 10 % unscheduled disa.bili ty, ( 2) awa1- led 
claima:-;t' s attorney a fee, anc: ( 3) ordered that the employer 
could credit payments for temporary total dis2.bility compens0-
tion paid after March 5, 1979 against the pe1~ancnt partiaJ 
disability award. The employer contends it should h . .: giVE~n 
credit for temporary total disability compens2 .:ion p0.id from 
November 27, 1978 throu9h March 5, 1979. 

-35-

ORDER
The Referee's order, dated  eptember 19, 1979, Is

modified.
Claimant is hereby granted an award of compensation

equal to 48° for 15% unscheduled disability for his low back
injury.- This is in lieu of all previous awards for unsched
uled disability.. The remainder of the Referee's order is
affirmed.

WCB CA E NO. 79-4571 April 7, 1980

ROBERT YATE , CLAIMANT
AAIF,‘Legal  ervices, Defense Atty.
Motion & Order To Dismiss

Appellant, Industrial Indemnity, move to dismiss the 
present request for review in the above matter.

IT I  O ORDERED this 7th day of April, 1980.

•WCB CA E NO. 79-4390 April 8, 1980

m

TONY ALFANO, CLAIMANT
Lang, Klein, Wolf,  mith, Griffith

fit Hallmark, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Defense Attys.
Request for Review by.Employer
Cross-appeal by Claimant

I  UE ON REVIEW

The employer and claimant seek Board review of the
Referee's order which: (1) awarded claimant compensation
equal to 32° for 10% unscheduled disability, (2) awai led
claimant's attorney a fee, and (3) ordered that the employer
could credit payments for temporary total disability compensa
tion paid after March 5, 1979 against the pejnnanent partial
disability award. The employer contends it sho'ald be given
credit for temporary total disability compensation paid from
November 27, 1978 through March 5, 1979.

35- -
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man t contends this a\•1c1 rd of temporary tot~1l ,_.!.i.s ab il- .l1liiii..\ 
i ty con~pensa tion granted by the Detennina tion Orc;er, dated _, 
April 2, 1979, was correct and he is entitled to an additional 
award of unscheduled d.i.s ability. Fur t.her, claimant contends 
the Referee erred in not admitting proposed supplGmental 
exhibits 'A and B. 

FACTS' 

Claimant, a 25-year-old machine operator, on May 15, 
1978, suffered a compensable injury.to his 'back while pullin<J 
on a 50 0-pound steel plate. X-rays \•'ere norma 1. Dr. G. 
McGONan diagnosed this injury n s an acute· lO\v back s t:rai n. 
On ~lay 30,. 19 7 8, claimant was rel2as0cl for reqular work.. 
Claimant returned to work and worked two days before he had 
to stop because of back pain. 

In June J. 9 7 8, Dr. P ziul D :i .. · lock reported claim;:m t had 
tried a second time· to return :..:() work, but \•/as unable to do 
so. x~rays revealed minimal s~oliosis and a defect at the 
Sl level. Dr. I3laylock felt claimant haci suffered o. moderate 
to severe myofasciul inJ ury and would bene f.i. t from conserva-
tive therapy. ne did not feel claimant would sr,ffer any 
permanent residuals. Claimant was hospitalizcc] from ,June' 
27~ 1978 to July 3, J.978 for conservative back care. Upon 
his discharge claimant was fitted with a back brace. 

In. August 1978, Dr. Blaylock reportecl claimant continued 
to have back and leg symptoms. He fcl t claimant had a 
rroderate to severe mechanic'al back problem 1t.1hich was improving .. 
He released claimant cffecti~e August 21, 1978 for modified 
work, not to include heavy lifting, "chronic" bendin~J or 
stoopinq. Dr. Blaylock had indicated in July 1978 he felt 
claimant would be unable to .return to his previous work of 
pulling heavy plLltes. Dr. Blaylock, in late August 1978, 
reported claimant had been Lmable to return to full t:i.me 
work and was havin9 recurrent hip, leq, and back problems. 
He referred claimant to Dr. Calvin Eiest. · 

On September 6 1 1978, Dr. Kiest cxomined claimant and 
felt claimant. should have a myelograrn. This was done on 
September· 19, 19 7 8 ancl no dc-fects we cc founi.L 

l\lso, in September 1978, Dr. F. P. '.Jash ot..;ined claimant 
should not return to his previous employment. He felt it 
was not in claimant's best interest to return to a heavy 
labor type of employment. Dr. ~ash felt claiGant should be 
referred for on-the-job training and vocational iehabilitation. 

On No-vernber 27, 19 7 8, Dr. Nush reported cJ.aiman t continued 
to have iow back and left hip pain. He noted positive 
neurological f indin~iS. Dr. Nash opined .claimant's con di tior: 
was medically stationary althoush not vocationally stationary. 

-36-
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Claimant contends this award of temporary total disabil­
ity compensation granted by the Determination Order, dated
April 2, 1979, v;as correct and he in entitled to an additional
award of unscheduled disability. Farther, claimant contends
the Referee erred in not admitting proposed supplemental'
exhibits 'A and B. • !

FACT 

Claimant, a 25-year-old machine operator, on May 15,
1978, suffered a compensable injury to his 'back while pulling
on a 500-pound steel plate. X-rays v'ere normal. Dr. G.
McGowan diagnosed this injury as an acute* low back strain.
On May 30,- 1978, claimant was released for regular work.
Claimant returned to work and v/orked two days before ho had
to stop because of back pain.

In June 1978, Dr. Paul R] ,/lock reported claimant had
tried a second time' to return to v/ork, but was unable to do 
so. X-rays revealed minimal s'coliosis and a defect at .the
 I level. Dr. Blaylock felt claimant had suffered-a moderate
to severe myofascial injury and would benefit from conserva­
tive therapy.. • He did not feel claimant would suffer any
permanent residuals. Claimant was hospitalized from June"
27, 1978 to July 3, 1978 for conservative back care. Upon
his discharge claimant was fitted with a back brace.

In August 1978, Dr. Blaylock reported claimant continued
to have back and leg symptoms. He felt claimant had a.
moderate to severe mechanical back problem v/hich was improving,
He released claimant effective August 21, 1978 for modified
work, not to include heav^' lifting, "chronic" bending or
stooping. Dr. Blaylock had indicated in July 1978 he felt
claimant would be unable to .return to his previous wouk of 
pulling heavy plates. Dr. Blaylock, in late August 1978,
reported claimant had been uiiable to return to full time
work and was having recurrent hip, leg, and back problems.
He referred claimant to Dr. Calvin Kiest.

#

On  eptember 6, 1978, Dr. Kiest examined claimant and
felt claimant, should have a myelogram. This v/as done on
 eptember'19, 19 7 8 and no defects wore found.

Also, in  eptember 1978, Dr. F. P. Nash opined claimant
should not return to his previous employment. He felt it 
was not in claimant's best interest to return to a hea\^'
labor type of employment. Dr. Hash felt claimant should be
referred for on-the-job training and vocational rehabilitation

On November 27, 1978, Dr. Nash reported claimant: continued
to have low back and left hip pain. He noted positive
neurological findings. Dr. Nash opined .claimant's condifiion 
was medically stationary although not vocationally stationary.
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attended t,he \'1illic:rn1 Cc.11.lahan Center from 
February 12, 19 79 through March 5, 19 79. Dr. i'1al tcr Kohlh0ir.1, 
a medical examiner, felt cl'aimant had the residual of an 
acute· sprain of the lumbar spine and possibly a "herniated 
fat pad of the lumbar fascia at the level of L3 on the 
left 11 • He did not feel claimant would be able to do work as 
heavy as he had done previously. It was his opinion claimant 
had· reached a.maximum degree of improvement. Dr. Louis Loeb, 
a psychologist, reported claimant had u high school education. 

: ~·--~ -- ·- - ---- ..... -----·~ -·- ·-· .. 

Claimant reported he had worke··: in ship repair, in truck 
·ariving, in- bartending and in i•,,:magin~r restaurants. Claimant -

: indicated he disliked this employer and would not return to· 
'work there. Dr. Loeb classified claimu:-it as a "functional 
nonreader". Dr. Loeb felt clai.niu.nt at that time was moderately 
severely emotionally disturbed and wns a poor candidate for 
return to gainful employment. 

A Determination Order, dated l\p1~il 2, 1979, awarded 
claimant.temporary_total disability compensation from May 
15, 1978 through March 5, 1979. 

Claimant indicated to Field Servicc~s Division rcpresenta­
ti ve he had applied with the U.S. Post Office ·und City P.ark 
Department for jobs. He also c:,.:prcss<-~c1 intere.st in .light 
truck driving. The Field Services Division found claimant 
was not. vocationally handicarped. 

In May 1979, Di;. Nash reported claimant continued to 
have low back pain which radiated into the left leg. He 
felt claimant needed vocational rehabilitation. He did not 
release -claimant to his previous level of employment. 

On June 22, 1979, Dr. Theodore Pasquesi reported claimant 
complained of daily low back pain made worse by bending, · 
stooping, or attemptins, to lift. The diaqnosis made by Dr .. 
Pasquesi, was chronic lumbar instability. He felt claimant's 
condition was stationary and claimant could work in a predo~i~­
na~tly sedentary job which did not retjuire repetitive bending, 
stooping and twisting. Dr. Pasquesi opined claimant had 1O~ 
impairment based on.chronic pain. 

Claimant testified at fhe hearing he continues to have 
low back and left leg pain. This pain is made worse by 
lifting,· st.anding or bending. Claimant said he has limi teci 
his activities. Claimant indicated he participated in an 
employer, program for injured workers £01: half of a day, but 
was dissatisfied with this program and quit it. Also, 
cl_airnant testified he voluntarily left the Callahan Center 
because he felt he was not benefitin0 from the treatment. 
Claimant stated he has placed several applications with 
different employers, but has not been ~ired. 

-37-
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Claimant attended the William Cd.llahan Center from 
February 12, 1979 through March 5, 1979. Dr. Walter Kohlheim,
a medical examiner, felt claimant had the residual of an
acute sprain of the lumbar spine and possibly a "herniated
fat pad of the lumbar fascia at the level of L3 on the 
left". He did not feel claimant would be able to do work as
heavy as he had done previously. It was his opinion claimant
had reached a.maximum degree of improvement. Dr. Louis Loeb, 
a psychologist, reported claimant had a high school education.

"functional
was moderately

Claimant reported he had worke-; in ship repair, in ti’uck
driving, in- bartending and in i-.nnaging’ restaurants. Claimant
indicated he disliked this employer and would not return to'
■work there. Dr. Loeb classified claimant as a
nonreader". Dr. Loeb felt claimant at that time 
severely emotionally disturbed and was a poor candidate for
return to gainful employment.

A Determination Order, dated April 2, 1979, awarded
claimant.temporary.total disability compensation from May
15, 1978 through March 5, 1979.

Claimant indicated to Field  ervices Division representa
tive he had applied with the U. . Post Office and City P.ark
Department for jobs. He also expressed interest in light
truck driving. The Field  ervices Division found claimant
was not vocationally handicapped.

In May 1979, Dr. Nash reported claimant continued to
have low back pain which radiated into the left leg. He
felt claim.ant needed vocational rehabilitation. He did not
release -claimant to his previous level of employment.

On June 22, 1979, Dr. Theodore Pasquesi reported claimant
complained of daily low back pain made v/orse by bending,
stooping, or attempting to liff. The diagnosis made by Dr.^
Pasquesi was chronic lumbar instability. He felt claimant's
condition was stationary and claimant could work in a predomi
nantly sedentary job which did not require repetitive bonding,
stooping and twisting. Dr. Pasquesi opined claimant had 1C";
impairment based on.chronic pain.

Claimant testified at the hearing he continues to have
low back and left leg pain. This pain is made worse by
lifting,' standing or bending. Claimant said he has ].imited
his activities. Claimant indicated he participated in an
employer, program for injured workers for half of a day, but
was dissatisfied with this program and quit it. Also, 
claimant testified he voluntarily left the Callahan Center
because he felt he was not benefiting from the treatment.
Claimant stated he has placed several applications with
different employers, but has not been hired.
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Referee, based on a1 'i :·.he evidence, found: ( l) 
-claimant was entitled to an a.v:,.,rd of cornpensa tion equal to", 
32 ° for l 0 % unscheduled disability for ;-ii s back injury; ( 2), 
awarded claimant's attorney a fee out of this increased 
compensation; and (3} allowed the employer to credit payments 
made for temporary total disability paid after March 5, 1979 
against the permanent partial disability ~ward 9rantcd by 
th~- Referee's order. 

On September 25 ,· 1979, the I1curinqs Division received ct 

motion reques ti n<J reconsideration from the employer. Claimant 
also filed a motion for reconsideration and requested supplemen­
Lal exhibits be admitted. The !{eferce denied all the motions. 

BOARD 0~ DE NOVO REVIEh' 

The Board, aft0r cle nova review, modifies the Re:eree 1 s 
order. The Doard finds the Referee correctly denied the 
claimant's request to have additional 2xhibits admitted in 
the record. 

The Doard finds the employer is entitled to credit 
payments made after Noven~er 27, 1978 through February 11, 
1979 against any award of compensation for µt2rn,ane1,:-- ~)artial 
disabflity compensation. Claimant's condition was found to 
be medically stationary on November 2 7 1 19 7 8 by Dr. Nash. 
Claimant has been overpaid temporary total disc1bili ty compen-· 
sation and the employer is entitled to offset such overpayment 
against an award of permanent partial disability compensation. 
However, claimant is entitled to temporary total disabi-li ty 
compensation for the period of I:ebruo.ry 12, 1979 throu9h 
March 5, 1979 because of his enrollment at the Callahan 
Center for treatment and evaluation. 

Regarding the issue of extent of disability, the Board 
finds claimant is entitled to an additional award of compensa­
tion for permanent partial disability. Claimant is barred 
from returning to his previous occupation or similar work. 
He has some continuinq difficulty with his low back and lef_t 
leg. Dr. Pasquesi oplned claimant could pe1~form work of a 
sedentary nature which did not require repetitive bending, 
stooping and twisting. Ile fe 1 t clairnan t had a 10 ~ impairment; 
Claimant is 26 years old and has a high school education, 
but has a readinq deficiency. He has a varied work history. 
The Doard finds based on all the evidence claimant is entitled 
to an award of compensation equal to 64° for 20% unscheduled 
disability for his low back injury. '.rhis is in lieu of all 
previous awards claimant has been _9rantecl for this inj,ury. 

ORDER 

The Referee's orders, du tc d September 19, 19 79 1 uncl 
dated October 31, 1979, are modified. 
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The Referee, based on al"' i'.he evidence, found: (1) -
•claimant was entitled to an av/i.,rd of compensation equal tO'
32° fo2: 10% unschedul.ed disability for his back injury; (2}'
awarded claimant's attorney a fee out of this increased
compensation; and (3) allowed the employer to credit payments
made for temporary total disability paid after March 5, 1979
against the permanent partial disability award granted by
the' Referee's order.

On  eptember 25/ 1979, the Hearings Di\dsion received a
motion requesting reconsideration from the employer. Claimant
also filed a motion for reconsideration and requested supplemen­
tal exhibits be admitted. The Referee denied all the motions.

BOARD Oi ; DE NOVO REVIEW

The Board, aftei: de novo review, modifies the Referee's
order. The Board finds the Referee correctly denied the
claimant's request to have additional exhibits admitted in 
the record.

The Board finds the employe]: is entitled to credit
payments made after November 27, 1973 through February 11,
1979 against any award of compensation for permanent partial
disability compensation. Claimant's condition was found to'
be medically stationary on November 27, 1978 by Dr. Nash.
Claimant has been overpaid temporary total disability compen-'
sation and the employer is entitled to offset such overpayment'
against an award of permanent partial disability compensation.
However, claimant is entitled to temporary total disability
compensation for the period of February 12, 1979 through
March 5, 1979 because of his enrollment at the Callahan
Center for treatment and evaluation.

Regarding the issue of extent of disability, the Board
finds claimant is entitled to an additional award of compensa­
tion for permanent partial disability. Claimant is barred
from returning to his previous occupation or similar work.
He has some continuing difficulty with his lov? back and left
leg. Dr. Pasquesi opined claimant could perform work of a
sedentary nature which did not require repetitive bending,
stooping and twisting. He felt claimant had a 1.0% impairment.
Claimant is 26 years old and has a high school education,
but has a reading deficiency. Me has a varied work history.
The Board finds based on all the evidence claimant is entitled
to an award of compensation equal to 64° for 20% unscheduled
disability for his low back injury. This is in lieu of all
previous awards claimant has been granted for this inj.ury.

ORDER '

The Referee's orders, dated  eptember 19, 1979, and
dated October 31, 1979, are modified.
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I. 

Claimant iE, hc:,1::cr::·/ ,;_irontL::c1 c1n i:l\'i~u~ci of ,·o:11pr:cnscti::.ir:in 
2qual to 64° for 20·~. unsch0dulcci di:.:;,tbi.l.i.l:y. This i.:; u1 
lieu of any p1:cvious m·1arcls o:: 1..1nschcc111lc:,I c!isabi.1.iL\' t'or 
this injury. 

The employer is ,"lllowecJ l:o cr12di t such su:ns '..Jf te,nporory 
total disability compcn sci tion it: p:ii c1 ;"nJrn ;,:o'.'crnbc t: ?. 7, l9 7 8 
lhrou(_jh February 1.1., l9i9 again,,:t li1s,; [-'C.1:111:111c:r, t: p,1rUnl 
disability awarded. 

Claimant is gc:rntcd con1pcns.-1Li.on· 1.·n1~ 

disability corntx:cnsation from l'e:i)rucic/ LJ., 
5, 1979.· 

tc:;i:>CJ.C,ry [~(_1L::1 l 
i_<J 70 th ro 11 1), Mc1rc:h 

Claimant 1 s attorney is hereby ~r~ntcd as n rcoson~blc 
attorney's fee:: for his service:.~ at no;irrl review a su1,; cquZ1l 
to 25% of the increased comp,~n::;.~1l:ior1 c,,~z:nloci lJ,/ thi.:c; nrdcr, 
payable out of said cqrnpens«t.i.on as pt,j.,-J, not to c:-:ce,,_:-,c: 
$ 3, o·o o. 

WCB CASE NO. 79-5065 

DAVID ALRICK, CLAIMANT 
Gary D. Allen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

ISSUE ON REVIE\v 

April 8, 1980 · 

The State Accident Insur a nee Fund (Fund) seeks noa.rd 
review of the Referee's order which sc t aside :~ts c1eni,C"\l o_f 
clairr1ant' s claim for a cervical condition ancl orcJered i. t 
accepted as bein·q related to his industrial 'accic'lcn t of i'-lJY 
24, 1979, and awarded claimant I 5 attorney Cl fee of -~ l' 000. 
The Fund contends th:i t the Referee di'.3 l'icg a rcicd the prcpondc r­
anee of the medic~l evidence in favor of the lay testimony 
in holding the allegccl neck ·probJems wei~e coi;1pcnsab1c. It 
further contends that i.:.h12 award of ,,t.torncy [c,_,s in the 
amount of $1,000 in this case was cxces::;i ve. 

FACTS 

Clairn~nt, a 28-year-old group life coordinator at 
MacLarcn School, susc:.ained· an injury to his left eye and 
allegedly to hi~ neck on June 17, 1978 when .ho was struck in 
the side· of the face by a soccer b.:i.11 while pa rticipa tin9 in 
a stud~nt_ ~ctivity. �~- Sanford diagnosed this injury as a 
corneal hbrasion .' · , , , . 

-3~;-

Claimant .is hencby oranted an av;a.i:c’i of c.-c'mpensacior:
equal to 64° for 20t i.inschodu'l.ed clisabillLy. This is in
lieu of any previous awards of unscliodulod rTisability for
this injury, . . ^ ■

The employer is allowed to credit such sums of temporary
total disabili.ty compensation it paid from ifo'/embe.!' 27', 1978
through I'ebruary 11, 19 79 against tiie permanent partial
disability awarded.

Claimant is granted compensation' !,‘or tc;:inorary total
disability compensation .from February 12, 19 79 througi'. March
5, 1979.' ' , ■

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at l-.oard review a suni ecrual
to 25% of the increased compensatiori grante.ci by this order,
payable out of said compensation as paid, jiot to excood$3,000. ' ■ ' -

The remainder of the Pvtjfe.rc-:c' s orders arc affirmeci.

WCB CA E NO. 79-5065 Aoril 8, 1980

DAVID ALRICK, CLAI.MANT
Gary D. Allen, Claimant's Atty.,
 AIF, Legal  ervices, Defense Atty.
Request for Revievz by the  AIF

I  UE ON REVIEW

The  tate Accident Insurance Fund (Fund) seeks  oaird
review of the Referee's order which set aside its denial o.f
claimant's claim for a cervical condition and ordered it 
accepted as being related to his industrial accident of .May
24, 1979, and awarded claimant's attorney a foe of $1,000.
The Fund contends that the Referee disregarded the preponder­
ance of the medical evidence in faivor of the lay testimony
in holding the alleged neck 'problems v/ere compensaJalo. .It
further contends that the avzard of attorney .tees in the
amount of $1,000 in this case was excessive.

FACT '

m
Claimant, a 28-year-old group life coordinator at 

MacLaron  chool, sustained'an injury to his left eye and
allegedly to his neck on June 27, 1978 when .he was struck in
the side of the face by a soccer ball while participating in
a student activity. Dr.  anford diagnosed this injury as a
cornea-i abrasion.-

-39r
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conl-.in1x,c.J :::-;·_,r;'1:il .1.,-1 u;: l:c~;1r\,:i_·:··>,:..; 1_-_]·,,:: 
l r~ ft C<f i.:~ cs 1.:i c~ c } .. :·: 11 ~_,, ,r:/h<:::: 1 /1 1;·; (~.~\·} ,:-) ~~ c· ."l. r: t. :-1 c; ;~>-~· 1: 1-: i r1 •:r • ii<· ~:l. r1 (l .1. (~~ -~'. t :.~ i: 
11ics ...,,,. J'--.·j J. ·1 J, '·" l0 l 1 ,. c· 1 - , -, -.•••.• L .: " ' (' ·, • l .) L,.: ,__,,: .l_:-~ •. L. ____ J\ .. ~ - ••. a~.;, iJ~ .l n 1~, 2'l,.,J cl 1,_,1!1·_'.(: • ' .. •I": l\U\,'l~:J":"1;)(~ "( JI 

J.97f3, ilr; \'hom,:1,,; SLc-,/cn::,, (.li_.:11:nc,,;c:d Lcr:,l:::.l:i:c; ·, .. .,i.tJ·1c,u1: :,lc,c::-i:· 
of: the lctt c_ye .. r:i.r. St.cv,?!ns dicl not: t:1.~(::l L:h(;e; woul: 1:c::-.·.1l 1.: 
in a11y pcn11anc11t i111p,1inr1cnt. ,,. 

1.);·1 ,J;mu,,r'/ .l.J, 19"i''), i 1 r. I. :i1:i11,i:i1(::., ,·_,,~-., ;, :,;;1·t:,,d 
l.hat c:L'.1.iri1anl.: :;,J:i,.: r_;_i.nc!": l:hc L ,_,, ,·1:. l:.h 1:,_~;·,11··.· .Lil ,:1: .C' 

1978 he: h::icl conLi.nu,,:,:J \:o ,,::-:;.,cr.i.cr:c:..::: c,::1.·1.·i,~,11 ,·,::,.in.~1·1 ;•c1,.n, 
headache, lO'."i:-:; oi: ·,.:nlc1:•: :ind !>Ye; ~1.11::il. ,:c:::l:i :u. L,i:. '.c,,T,,n.i.(IL-
found that.all l:hc c.:crv c,:11. i·~:n_,·.:s DI: ,: 1c.)t:.i.,:..1n ':-'C:rc· nn1·;r,al 
I iC)hi~~ 'J(: 1:· 1 h c.1 di Ci r_:- :i. 1 f i:"l ;:; (..J r:c~ t(0 n (le ~~-n L:: ;_; ::~ .l. 11 L 11 e: 1-·1 1-·? r:.: k a L-c (~; . 

On i-1;;v 3, :l071J I l11:·. :;r_;llc::·, :).C., n:1:0.1.·:·.c:,_: l:h,it he: hac: 
c:~:c1rninctJ clrJir:1,~1~-1 L. i:..:1,:1.i.t~:,:,i:··1 t h:.1:.i :.1 hi;_; t:[~J:.-_'/ L) f; ,·! 1)1'"(~: 1/l.C~l!~~) 
b2ck .i.11·1urr i.n i-;:1rch Jsi·i.:-: 1.,,J·Li.c:1 :c:-;1:L>-·1: .1 :·. :11i u:1,7,.:!1>_:,i1,l,21J 
chS(1Di1il:'/ i) 1:lU1:rl. CL.1::.:'.1::nl.:. c:'..'rl.l(:(1 ,711.' fJi""i.o•:· ::-.'1:11.-i_,_,:: to L:hc, 
neck. 

Cl . .-.1 i r.1,:i ::. l~ 
inclic:a t:(~6 hi:- J)C ,-in t.o hn \/(:': LiC-ri.:\ t)i ;: .:.~.i. Cl~ l, t;-r .J. '.) 1~h(? ncl.-_:}.:.. 
re:- c; ion 1. c1 tc · in i~•L!CC::r-·bc :: r,>.:.: a 11.e: ,-: l:i1 ii:-. he ·-.. : :_\ '.-i :1 ,} \' i. n c_i "11 n con f' o 1· t.­
abl e ter:sc ·~,1rt1tinq f(;(::J in(JS in :~::~; nt.'.c]:, :-•::C:\,~i.4·:.·t-_; h1~0c1{1ci-,,c~s, 
and racl.i,01tin,:; oC [,c1in do',il1 hc.:'l:1-:c>..:n iil/ ~;h:J1dc:,::::· bJ,-1,:c•-;''. 
c:10imc1nl c:ontinuc:d to co!::r)1ain ().!: oc·ca~-.;:~,r_J:7~·t.·1 :.~L-if1:n 12":-;~; i~! 
the neck :md on neck i,10vcnK:nt oi' hc::n·.in:; .so;,:c :~y;:,-2 o~. :,oi.SC'S 
in the neck. D1.·. Fc:::llcc·-' i:ound it intcn~s-t.in(, thc,t cL-,~me1nt 
had previ.ous.iy had :-:-.1·oys of the C('Fvicdl spine i:: 7 n75, 
1976 an6 .l.977. iie fo1iric·1 it somcwhc:1t ci.i..r.I:icuL: Lo u:1c!c:rstnric: 
why ccrvi cal :.-:-rays we re !l(>t token :;hori.:: 1,_; ;ii: L·.1" r c:1[1.1.;;,,7c t 1 :·c:; 

injury in ,Tune 1977 con:-;;.ir.lci:incj cl.:1irn.-.n1t',,; hisL:.01:y o,~ .n, 
injury a:: that tir.1c. 1 •• :lnirnant ::cJi:itcd t_hc1:: he h,,c: ,1c:.,:i::,csl 
Dr. Scl1r;,idt of"' new iniucy ·,...he;-, he: i'.i.i:~;I: sa•,-1 /1.i.r,; n,, .;:_:nc 
29, 1978. It ·,,'ci:;; Dr_ i<•:.cJlc::'':::; O[)ininn th.::t c:l,:i:_;nL\,1l·. /;i.cl nc,: 
requ iri:, cont in uc c~ c:-ii 1:n;") 1: ,.i r-; tic t:r.c" l: men l or 11Ki c'i.i ca :i. t 1:c a tmcn t 
for the .:-tllcqcd injur.i.e:,; to the spi11;;·ll scqL·l::nt.s. Cloi,nant 
rr:c~)orted thci.t he hcic1, in the pnst, l·cq·.:.i..u26 tn::zit::1cnt Lo the 
cervical spine us i.l r0su1.t of his occupat:iont1l lrn·J back 
inj UC/ in 1.97 3. :3ascrl upon subjcct . .ive ,c't,~ci objective facLor~; 
in this case~, the his to;·y ~J.i vc:.:n by cl;:Li.ricin t., ,2:-:amin,:; !.:.ion of 
cmd consultation with cla.i.n1unt, ih". i<cJ]ey felt c:J.ai;r:ant's 
current treatment [or cervical and unpcr ,;1ic1 'c:hoi~acic coTT,­
plaints wcis n::lcitc:d to the pre-c:•:ist:ins: conch;:iot", ,,nc] not 
related to the c1ll0c10c~ injury of :Ju,10 :n, 1978. 

Also, on May 3, 1979, Dr. i\. Glenn :,.;:1od~;r::1ss, [1 ncuroJ.o-' 
. t t ., h f , '1 ,. ,-,c-, ·t . , -··, i , , •· . · , " . - ·1 . ··- - "' '" " - ··, b • =-g is, rcpor ec.: c ou,1c .. 1e,Ja J.\,1:. p11_,::,J.ca..1 L.l.l1CJ.n:is 11:,;.CJ.r..:, ... t:. 

to the neck a.nc.: cervicttl n0.rves. lie• ,,Ob:::!d th;:11:. :-:-rays c.1nd 
claimant's folder sus_rqe?:st.cd to hi1:1 that claimc1n:.: had r<c~cciv<'.•d 
treatment for his n~ck in 1.975, 1976 :rnd 1.977. Ile su::;pect8c1 
that cL:iimunt's sy:nptoms since his in:j,1.ry of 1978 wen., 
simply 1«orc of ti1e sa.l!:r::. Fu.r thex, D:c. Snoc1':rras!'~ sti~on9ly 
susp,:ctec1 that inci~Ca£;cd neck ::;yrnptomi,: ,·:c-~r0 clue to th-::, 
increased l!ficldli119 around" of cla:i.;:w11t 1 s neck more than any 
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Ic
C.l.na.m-Tin t: con I'.in ucd 
ovc especic.l.lv v/hon. no n\’.' oko .1 p.

i■L'cjiic

his cypj ];oit J.iko iL w s bc:i]ic sciTiLchoc.c
],9 7 8 , O.i:: Tiiomc s S tusve s di c  o sod kc r: ;;i l:i
OP the Ic.tM: eyo. . Dr. Sievo s did  ol: liool
i a y perma e t: i ipair ie 1:.

1'.' 1 1:s s .1.tn'n:
ivi.ri'.'f. iii,' ipid-i.c
■1; do vo!P;.)C r Id,
vn.tl'iGi.n: cer

h.i s woinl..:; .i.'Gsn.l
#

On ,'January Jl.l, 3.979, i'.u:. t.n;, ,
Lha1: cl.'iimant: :;,:ii('.l since l:l'\o ni; ohe in’yar',' in
19 78 ho had conl'.inued t:o era,once co pp-ica], spina
headache, loss oL'onor’cy and i.>:;n-;n:i,ii:a 1. vert:i;jo. Dr 
round thaD. :ill t:he ccrvrica.l r<ai'n‘ie-s o i; motni.on v.'oi.-c;
However, ho did [’ir;d sor;o rondo rncss .i.ji she nec!

,;.'c3 in ,
ti' v ’i'; m.i. d l:

re'>rinal. .
•a uo a .

Oi 1 r-uv/ 3, !!9 79, Djr. id.-d.lcy, D'. C. , n
enarairicd clairnanp. C3..:i.i.n;a:: L ha'.i a I'l.i.;.; t:n<
back iniujry in March ,1,97 3 wri.i.ch i"c.s i; 1. ::c;d'
cj.sabili l:v award . Claiman t denied

30. t:ha!: i:e had
V a pr‘o '/'-i-o i is
ai'i Linsoh»':..'iu,l od

neck. Cia.imani:. advi.soc: re.u Ito
dor his iov; back condi.kion on a
indicaked he Ivcpan ko Iravc more
reqion late in ikecen-ber rccallO'
able tense cjratinc IccJ.i.nps in '

a ny trrior ;i. n 'i a r i.to Ldne
l.oy I'iO ha:-; com'; rin nod t rca tiuen t
main to na n co ba'-nis . Claiman t
di ;; .'.i.ci; l.ty .i.n the nock

Liu'i t ho -wa.s liavin'i " uricoin for 
V nocji , severe hoadiac;he.s ,

t-
and radiatinq of pain dov.ai between my shoulder b.lados”.
Claiman t cojit inucd to co:p[>1 ain o.f occas.iona.'!' sLei f fne;';s in
the nock and on neck movement of heat.'ina some type of. noisms
in the neck. Dr. KGMl.or/ found it intcres-tinci that claimant
had previously had x-.rays of the cervical spine in 1975,
1976 and 1977. He found it somewhat diffici.ili; to lindorstanc
why cervical x-rays were not taken shortly after cla.i.:r;ar. t ’ f3
injury in June 1977 conside.rinq claimant's history of an
injury at that time. dl.ainiant related that he Imd advised
Dr.  chmidt of: a new injury v/hc;-* ho r.irnt sav/ loLr; or. Junc-
29 , 1978. It -was Dr. Kel.l.ey's of-iinion that cl.aimant did not 
require continued chiropr..ictic treatraen t or iredica.i treatriicnt
for the alleged injuries to the spinal, scsiments. Claimant
reported that he had, in the past, rcqcired treatment to the
cervical spine as a result of his occupational low back
injury in .1973. based upon subjective ar.d objective factoi'F;
in this case, the history qiven by clainant, examination of
and consultation with claimant. Dr. Kelley .felt claimant's
current treatment for cervical and up]:'er mid thoracic com-
i^laints .was related to the ore-exis t.i nc cond.i.tion and not
.related to the alleged injury of June 19 7

Also, on May 3, 1979, Dr. K. Glenn  nodgrass, a nqurolo-'
gist, repo.rted ho found negative physi.ca.l f.i.ndings referrable
to the neck and cervical nerves. Ho noted that x-rays and
claimant's folder suggested to him that claimant had received
treatment, for his neck in 19 75, 19 76 and 1977. lie suspected
that claimant's symptoms since his inju.i.-y of 1978 v/eri.;
simply more of the same. l-'u.rther, Dr.  i'iodgrass strongly
suspected that inc.reased neck sym]:)toms were due to the
increased "fiddling around" of claimant's neck more tiian any
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to his ··nc·ck> ;, o'r-; Snciclt:1·.·~,s clic1 not feel thal: claimant 
would del°ay iri filin~i a; 1c1airn, :.:iccausc. claimant hucl o history 
of in.creased neck· •symptonis following his inc1ustrial injury 
in June 1978 and :demOnstrat'ed concern .:1bout his oody. There­
fore, he was rather-doubtful abo'ut any actual neck injury 
relating to the ·eve.nt described in ,June 1978. Finally, Dr. 
Snodgrass ·opined that if .clairnc1nt di.d, inc1c:ccl, sustc1in a 
ne6k injury, he found nd evidence of any persistent problem 
or continuing impairment and would ·consider claimant's 
condition medically stationary. 

On May 24, 1979, the Fund denied claimant's claim. 

At the hearing, claimctnt te:s tif iod that he advised Dr. 
Schmidt w:i. thin two to three days a f t·er the incident o~ an 
injury to his neck. However, Dr. Sch1c1idt continued to bill 
the carrier for the 1973 injury. Ile stated that prior to 
January 2, 1979, Dr. Schmidt had cJ.h1a~1 s tre.:itcd his low b.:i.ck· 
and worked his way up to the neck. he said in J,:muary 1979, 
however, the doctor reversed the order of the treatment. 
After Dr. Schmidt began treating the neck, claimant testified 
he was treated as often as once a week but shortly before 
the accident the treatments were not so frequent. 

Claimant's wife testified that claimant's neck problems 
came on gradually. She indica tcd tho. t they began when 
claimant had been jogging and ridin0 his motorcycle. Later 
in her testimony she stated the neck problem cctrnc on in u 
matter of weeks after the accident .. 

Mr. Leroy Lacoss, a co-worker, testified that claimi:rnt 
had never c9mplained of any problems with his neck before 
the incident in ,June 1978. He stated thot he had sec~n the 
accident. He said claimant was struck on the side of the 
head with a ball and he saw claimant's head jerk back to th~ 
right. 

The Referee, after reviewinc_r u.11 of th8 evidence, found 
no evidence of the existence of a. "pre-existing condition". 
The Referee found there was no evidence that clai~ant had 
pri6r tr~atment to his cervical spine in relation to a 
lumbar spine problem, but such treatment was merely consistent 
with chiropractic care in treating the whole spine in order 
to solve poor body dynomics in one li'rnited location. There­
fore, the Referee dismissed Dr. l\cllcy I s opinion that ·claiE12m t' s 
current problems· were related to a p.re-cxist.in9 problem. 
Further, the Referee dis~ounted Dr. Snodgrass' opinion 
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# injury to his •'necki'"-'Dr.  nbcliir.’ss did not feo
would delay in filing a''claim, because . claiman
of increased neck-‘symptoms following his indus
in June 1978 and 'demonstrated concern about hi
fore, he was rather■doubtful about any actual
relating to the event described in vlune 1978.
 nodgrass opined that if .claimant did, indeed,
neck injury, he found no' evidence of any persi
or continuing impairment and would consider cl
condition medically stationary.

1 that claimant
t had a history
trial injury
s oody. There-
neck injury
Finally, Dr.
sustain a

stent problem
aimant's

On May 24, 1979, the Fund denied claimant's claim.

At the hearing, claimant tes
 chmidt within two to three days
injury to his neck. However, Dr.
the carrier for the,1973 injury. 
January 2 , 1979 , Dr.  chmidt had 
and worked his v;ay up to the neck
however, the doctor reversed the
After Dr.  chmidt began treating
he was treated as often as once a
the accident the treatments were

tifiod that he advised Dr.
after the incident of an
 chmidt continued to bill
He stated that prior to

alw^\ys treated his low back
He said in January 1979, 

order of the treatment,
the neck, claimant testified
week but shortly before
not so frequent.

Claimant's wife testified that claimant's neck problems
came on gradually.  he indicated that they began v/hen
claimant had been jogging and riding his motorcycle. Later
in her testimony she stated the neck problem came on in a
matter of weeks after the accident.-

Mr. Leroy LaCoss, a co-worker, testified that claimant
had never complained of any problems with his neck before
the incident in June' 1978. He stated that he had seen the
accident. He said claimant was struck on the side of -the
head with a ball and he saw claimant's head jerk back to the
right.

The Referee, after reviewing all of the evidence, found
no evidence of the existence of a "pre-existing condition".
The Referee found there was no evidence that claimant had 
prior treatment to his cervical spine in relation to a
lumbar spine problem, but such treatment was merely consistent
with chiropractic care in treating the whole spine in order
to solve poor body dynamics in one li.'niited location. There
fore, the Referee dismissed Dr. Kelley's opinion that-claimcint's
current problems were related to a pre-coxisting problem.
Further, the Referee discounted Dr.  nodgrass' opinion
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because he based it upon a resolution of questions of crecJi­
bi li ty ar:ia the mechanics of tL ;1appenin9 of the accident 
rather than purely on the basis of medical judgment. 'rhe 
Referee found that claimant ana his witnesses were credible. 
The Referee.concluded claimant had proved by a preponderance 
of the evidence that he sustained an injury to the cervical 
spine in the accident of June 27, 1978. Therefore, the 
Referee set aside the denial issued by the State Acc{dent 
Insurance Fund and remanded the claim to it for accep~unce 
and payment of compensation of benefits. fle also awarded 
claimant's attorney a fee in the sum of $1,000. 

BOARD ON OE NOVO REVIEW 

The 13oar;d, after de nova rc•vicw, reverses the Ro Eeree I s 
order. The Board finds there is insufficient evidence that 
claimant sustained any injury whatsoever to his n·eck as the 
result of the injury to his eye on June 27, 1978. Dr. 
Kelley opined that the treatment claimant was currently 
receiving to the cervical and upf>er and mid thoracic regions 
was related to a pre-existing condition and \vc:.s not re lated 
to an occupational injury as alleged by claimant. Dr. 
Snodgrass opined that claimant's increased neck symptomi 
were more likely reJ.ate<l to increased chiropractic manipula­
tions of his neck than to any injury. Dr. Snodgrass opined 
that claimant had not sustained any actual neck injury .in 
June 19 7 8. 

The facts of this case present a complicated medical 
question which requires claimant to present expert medical 
testimony to prove his contentions. The preponderance of the 
medical testimony in his case does not support claimantts 
contentions. Even if claimant had a pre-existing condition, 
the evidence does not establish that his work activity or 
conditions caused a worsening of his underlying disease 
resultin9 in an increase in his pain to the extent that it 
produced even a temporary disability or required medical 
services. Therefore~ the Board finds that claimant has not 
proved by a pr~ponderance of the medical evidence that he 
sustained any compensable i:1j ury to his cervica.l spine on 
June 27~ 1978. 'l'h~refore, the Board reverses the Referee's 
order in its entirety. 

ORDER 

'rhe'Referec's order, dated December 3, 1979, is reversed 
in its entirety. 

The State Accident Insurance Fund's denial, dated ~ay 
24, 19 79, is ordered reinstated and affirmed.· 
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because he based it upon a resol.utipn of questions of credi­
bility and the mechanics of th iiappening of the accident
rather than purely on the basis of medical judgment. The
Referee found that claimant and his witnesses were credible.
The Referee,concluded claimant had proved by a preponderance
of the evidence that he sustained an injury to the cervical
spine in the accident of June  1, 1978. Therefore, the
Referee set aside the denial issued by the  tate Accident
Insurance Fund and remanded the claim to it for acceptance
and payment of compensation of benefits. He also awarded
claimant's attorney a fee in the sum of $1,000.

#

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's
order. The Board finds there is insufficient evidence that
claimant sustained any injury v^hatsoever to his heck as the
result of the injury to his eye on Juno 27, 1978. Dr.
Kelley opined that the treatment claimant was currently
receiving to the cervical and upper and mid thoracic regions
was related to a pre-existing condition and was not related
to an occupational injury as alleged by claimant. Dr.
 nodgrass opined that claimant's increased neck symptoms
were more likely related to increased chiropractic manipula­
tions of his neck than to any injury. Dr.  nodgrass opined
that claimant had not sustained any actual neck injury in
June 1978.

The facts of this case present a complicated medical
question which requires claimant to present expert medical
testimony to prove his contentions. The preponderance of the
medical testimony in his case does not support claimant’s
contentions. Even if claimant had a pre-existing condition,
the evidence does not establish that his work activity or
conditions caused a worsening of his underlying disease
resulting in an increase in his pain to the extent that it 
produced even a temporary disability or required medical
services. Therefore, the Board finds that claimant has not
proved by a preponderance of the medical evidence that he 
sustained any compensable injury to his cervical spine on
June 27, 1978. Therefore, the Board -reverses the Referee's
order in its entirety.

ORDER .•

The'Referee’s order, dated December 3, 1979, is reversed
in its entirety.

The  tate Accident Insurance Fund's denial, dated May
24, 1979, is ordered reinstated and affirmed.

%
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SAIF CLAIM NO; !·JC 3 32 3 31 

WILLIAM BRADY, CLAIM.A.!JT 
SAIF, Legal Services~ Defense Atty. 
Own Motion Determination 

April 8, 1980 

On December J.O, 1970, c.L1i1,1,1n~- iirjun~d h.i.s riqht knee. 
'This claim was treated as a rnc~c:ic21.l only. fie: r0inJui:ec1 this 
knee on October 14, 1971. 

Dr. Robert t•lcKil lop reported in !,pr i l J.9 72 that: claimant hucl 
laxity of the medial joint capsule. lie fe.l::. c:L:iima.nt::.'s conc1i­
:tion was stationary and thc1t claimant hacl minimal dama90 to the 

··medial rnen_i,scus. He c1ic1 not .feel surccry was neecJecl. I-le felt 
claima.'nt had a mil·d degr.ee of permanl~nt partial disabiJ.j_t~,. 
The claim was closed by a Determination Order, dated May 16, 
1972, which granted claimant an award of 0 compcQsation equal to 
10% loss of the ric;ht leg. Clc:1.im.Jnt's aqc;r_a.vation ri~rhts hct\'e 
expired. 

Dr. Sirounian, in 1\1).ril 1975, exi:.minc-:c1 claimc:rnt: c·,nd f:yu1c1 
a posterior medical capsular and medi aJ. col 1zt tcrc,_ 1 1i~.J amen t 
laxity of a mild to moderate degree. Claimant advis0ci Dr. 
Sirounian that h8 wished to defer surc_rery even thouqh D1~. 
Sirounian explained the possibility of traumatic arthri.tis 
occurring if he did not have the sucgery. 

On February 22, 1978, cl2.imant was hospitalized by Dr. 
G. P. Adlhoch~ Clairn<°lnt cor,1plainec of his knee "qivin(; 0 11t" 

at times. Dr. j\d lhoch diagnoscci. c1 probable i ntcrnal deJ'."ancrc­
ment of the right knee; possible anterior cruciate ·li9arncnt, 
lateral meniscus tear. In Sept.ember 19 7 8, clc1 .imant ,,,;as re­
hospitalized and underwent an-arthroscope anci arthrotomy of 
the right knee, with excision of the Lateral meniscus and the stL:mp 
of the anterior cruciate 1iCjarnent. Dr. ;\dlhoch oiugnosed that 
claimant also had chondrornalacia of the right patella. Dr. 
Adlhoch attributed the torn l0tcral meniscus with chondroma-
lacia of the patelL:i., partial .:.ivulsion ot:.the. ci.rjht. -:-1ntGrior 
cruciate ligament and early O_C'(Js::'ncra tive arthritis o~: the 
knee, and the need for surgery all to claimant's 1971 injury. 

On July .l.l, 1979, the~ Go.'.,,-,i, unc1cr its O',ffl mot1_r_m ~Juris­
diction, ordered the reopenin:; of cJ0irn:.int's claim cis of 
September 15 , 19 7 8 until it was c1osec1 purs uu n t to thE; 
pro_visions of ORS 6 5 6. 2 7 8. 
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 AIF CLAIM NO. HC 332331 April 8, 1980

WILLIAM BRADY, CLAIMANT
 AIF; Legal  ervices, Defense Atty.
Own Motion Determination

On December 10, 1970, claiiiinnl- ininroc' his riciht knee.
This claim was treated as a medical only. He reinjured this
knee on October 14, 1971.

Dr. Robert McKillop reported in April 1972 that claimant had
laxity of the medial joint capsule. He felt claimant's condi­
tion was stationary and that claimant had minimal damage to the
medial m.eniscus. He did not feel surgery was needed. He felt
claimant had a mild degree of permanent partial disability.
The claim was closed by a Determination Order, dated Hay 16,
1972 , which granted claimant an av.'ard of ctompensation equal to
10% loss of the right leg. Claimant's aggravation rights haive
expired.

Dr.  iroLinian, in April 1975, examined claiimant and found
a posterior medical capsular and medial collateral ligament
laxity of a mild to moderate degree. Claimant advised Dr.
 irounian that he wished to defer surgery even though Dr.
 irounian explained the possibility of traumatic arthritis
occurring if he did not have the surgery.

On February 22, 1978, claimant was hospitalized by Dr.
G. P. Adlhoch? Claimant complained of his knee "giving out"
at times. Dr. Adlhoch diagnosed a p^rcbablc interna.l derange­
ment of the right knee; possible anterior cruciate -ligament,
lateral meniscus tear. In  eptember 1978, claimant was re­
hospitalized and underv/ent an ax-throscope and ai'thL'otomy of 
the right knee, with excision of the lateral meniscus and the stump
of the anterior cruciate ligaii-i.ent. Dr. Adlhoch diagnosed that
claimant also had chondi'omalacia of the right patella. Dr.
Adlhoch attributed the torn lateral meniscus with chondroma­
lacia of the patella, partial avulsion of.the right anterior
cruciate ligament and early degenerative arthritis of the
knee, and the need for surgery all to claimant's 1971 injury.

On July 11, 1979, the Boar>i, under its own motion juris
diction, ordered the reopening of claimant’s claim as of
 eptember 15, 1978 until it was cioseo pursuant to the
provisions of OR 656.278.
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Dr. .-ioh n llayhurs t., .in Fe1Ycuary 19 811, :~c:;)ortt::o'i tn.:1 t 
cla.irnar.t hiid bricn doin,;i ''ccason_;-1b.ly'' wc:ll. s.incc the :,,ur~;e:ry. 
Claimant adv.i.:;;e;d Dr. Jlt1yl1t1rst that J·1c 't!Ol~C ,:: ;:,eno:-:-h.i.11 
brace ,.-;hcni:::::vcr he part.:icipatcci in ;:1tl1l(,l:.i.c:';. ,-~:.1a:i.mant noted 
that he hac: had some poppin9 with fl(:\ion ,.-::::-:t('ns:ion o.· the 
lateral- side of the krn~e:"', but no feelin(J or .i.nstabLl.i.ty. 
X-rays rr~voa1.cd some loss or ioint sp.'"ici-: ;1icr1.i.i1lly w.i.t.:h :,;oml,.' 

lippinci nnd irrcrJuli:11·itie:,s of: l:h,:c p<ttc~llt,r a1:t.icuL11-· surf>c:c,. 
Ti,erc were al.so sornc dc>y::::nc~rative ch,in(_;,:c>:3. Dr. H,1yhi1r:·~:,t. 
felt that claimant had some v.:1;:us and v,:1.l(;us i:1stab.i.lity with 
i-ncompetence of the ~rntc,.rior cn1c.t,"tc. ll,2 ;1.~:,.ri.sed claimant 
to continue to Lise the b::ace wh:i.:Je ::.a1.~t.i.cip;,1t.-:.ns in s:,orts . 

On :;:'eb1~uary 18, 10eo, th8 I·'·_:nd rc,qucstc!d ,'1 6et:erminat:i.Gn 
of claimant's current disc1bilit:/. '.L'hc F:va:Lu-::it.ion D.i.vision 
of the Worke.rs' Compcnscttion D>2J_x1rtur:-:1t ,· on H,u.-ch ·1: H, 
1980, recommended ti1c1t the cl,1i,11ant be (:;rantc;')c; an ,:i."dditional 
award of tempor~-iry total dist1bi J.i ty compc!1 s;:i tion f rorn :::~ep­
tember 15, J.9 78 t.:hrou~rh October 12, 19 7~1, .:inc"!. an ,,cldi.t.ionzil 
c::iward 8t: co1r,pc:1sat.i.nn •?.!qua]. l:o HH; ·pcrm.:1ner:t. partL:il disabil-
ity for the riqht lc)q (kncE:') 'i'he Eo;1i:d conc1n·s wiL·1 ::-.11.i.;; 
recon.rr;cnda tion. 

CJ.a iman t u; hereby cJr'ante:id compensation for u:r:1porary 
total r~isability_co,npensation :from September 15, 1978 Lhrou9h 
October 12, 1978, less ·time worked, nnc:. an ;:iwai~d of·c_ompen­
sation equ~l to 10% permanent partial disability Eor injury 
to the right log. These awQrds ~re in Jddition to o~y pro­
vious awc1rds claimant has been c.rrant,::c:i. 'f'hc n~cord indic.-:i.tcs 
that ·the• awa cc! ~:or tcmpc)rary l:ot.:-11 clis ::_·1l)i J.i t.y compf2n:,ation 
has already been paid to clQima~t. 

CLAIM NO. GB 66126 

BARBARA J. POSS, CLAIMANT 
John M. Parkhurst, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

April 8, 1~80 

On 3unc 22, 1964 c.L.:iirncrnt sus:~,~iincd ,rn injury ;:r-) her 
low b o.ck. l\ i)ct c rmi na U on O n.k:;1· r C:li:i tccl i'iuvembc r 2"i , J 9 G .-} , 
initially c1oscr:i cJ,1:in:,Jnl' s c1,:1im. lk!r il'~l']"~d.1,1t.1011 1~i,1ht,:; 
have e:-:pired. 
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Johr. Ilavhursii,
had b(.,:0n doincj

in
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19 80, re::'orted Lhat
v.' j 11  .1 nc0 flic .'.uircerv

‘ earLiary
L 0a   C!)!'"! a Lj 1 V V. i., .1, .1-i

i: raclviscd Dr. llayhurst that: he. v;oj:c a teno:-;-ill 11
he never he par ticipa ted .i. n a *;.h lo. lies . C.l a iiaa n i: noted
had had son'ic popping with lloxion extei'ision o..' the

■side ot the l:nee, but no ffeelinr] oT ins tabi.l.ity.
revealed some loss ot "ioint space iacd.lal ly w.i. th some
and irregulai'i ties ot the patellar articuj.ar siirtace.

ere a Iso soniC degenera tive chanpc' . iXi:. Haylr.ias t.
at claimant held some varus and valgus instability with
fence of the anterior ciruciate. lie advised claimant
inue to use the brace wlii'le pa rticipat.ing in sp’Orts.

On February 18, 1980,
of claimant's current disa

the Fund roguery tedi a dete.irminaticn
ility. The Fvaiuation Division

of the V.’orke.rs' Compensation Department,' ori March -2 8,
19 80 , recommended that the clai.mant be 'franted an aldditional
award ot temporary total disability compensation urom dop-
tember 15, 1978 through Octobe
award of compensate.on equal to
ity fo]‘ the riglit leg (knee),
recon'micndati.on .

12 , 19
IOC
The

d! n d a n a dd i. ti on a 1
disabil-ruermaner; l: par t.i.a

Don I'd coi'icurs v/i t:'i this

C)RD1::17

Cla iman t is hereby gran ted compeiisa tion for tGim.porary
total cisability , compensation from  eptember 15, 19 78 through
October 12, 1978, less time worked, and an award otcompen-
sation equal to IOC permanent partial disability f:or injury
to the right leej. These awards arc in addition to any pre­
vious awards claimant has been cj ranted. The record indicates
that -the award for tengjorary total disabiJ.ity compensation
has already been paid to claimant.

CLAIM NO. GB 66126 April 8, 1980

BARBARA J. FO  , CLAIMANT
John M. Parkhurst, Claimant's Atty. 
 AIF, Legal  ervices, Defense Atty. 
Own Motion Determination

On June 22, 1964 claimant sustained an injury to her
low back. A Determination Orde.i:, dated Movciaber 24, J.964,
initially closed claimant's claim. Her a'ugav.Lvation rights
have expired.
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On September 22, 1977, Dr. Hrnvc:!rd Chen-y requested that 
claimant's claim be reopened. He indicated that he had 
performGd surgery on claimant in 1967 for her back condition. 
He indicated after this surgery she had respondGd fairly 
well and worked until ,June 1, 1976. In January 1978, Dr. 
Cherry _indicated that. claimant had pain in both.legs, p~in 
in her entire back, and bad headaches. He noted that claimant's 
history did not include any new injuries. Claimant was 
hospitalized in late January 1978 and underwent a my(~logram 
which revealed slight assymetry at the LS-Sl nerve roots. 

In April 1978, Dr. Edward Colbach, a psychio.trist, . 
reported he was impressed by the obvious secondary gain in 
:claimant's illness. He felt that her back problems provided 
her with a mechanism whereby sh0 can give in to her dependency 
needs and not fe2l guilty about this. He felt her back 
problems gave her a "honorable disability". 

Also, in April 1978, the Orthopaedic Consultants diagnosed 
residuals secondary to a lumbar laminectomy, complaints of 
chronic lumbar pain and no objective ~curologjcal deficits 
and marked functional overlay. They opined claimant's 

·condition was stationary. They thou9h t claimant could return 
to the same occupation with lirt1itations or some other occupa­
tion. In their opinion the pre~ious award of permanent 
partial disability of 35% very adequately covered her present· 
disability. Dr. Cherry disagreed with this report. 

On January 5, 1979, Dr. Herbert L0onarcl indicated that 
he concurred with the Orthopae<':i,: Consultants' report. Be 
felt it was extremely importan~ tlla t claimant stop the cycle 
of seeinq more and more doctors. It was his opinion that 
this would only tend to enhance the functional component of 
her problem. 

Claimant workecl from November 1978 to June 1979 at a 
-part- time job. 

In July 1979, claimant was rehospitalized by Dr. Cherry 
and underwent a myelogram which revealed nerve root entrapment 
at the LS-Sl level on the ·right side from a possible recurrent 
prolapsed intervertebral disc. The Doard, on July 31, 1979, 
under its own motion jurisdiction, reopened claimant's claim 
effective the date she was hospita~ized for the surgery 
recommended by Dr. Cherry. On l\ugust 15, 1979, claimant 
underwent a lumbar lamincctomy cmd excision of the LS-S_l 
disc and decompression of the nerve root by Dr. Edwa.rd 
Berkeley. · 
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On  eptember 22, 1977, Dr. Howard
claimant's claim be reopened. He indi
performed surgery on claimant in 1967 
He indicated after this surgery she ha
well and worked until June i, 1976. I
Cherry indicated that.claimant had pai 
in her entire back, and bad headaches,
history did not include any new injuri
hospitalized in late January 1978 and 
which revealed slight assymetry at the

Cherry requested that
dated t:hat he had
for her back condition,
d responded fairly
n January 1978, Dr.
n in both legs, pain
He noted that claimant's

es. Claimant was
unde.rwent a myelogram
L5- 1 nerve roots.

In April 1978, Dr. Edward Colbach, a psychiatrist, .
reported he was impressed by the obvious secondary gain in
claimant's illness. He felt that her back problems provided
her with- a mechanism whereby she can give in to her dependency
needs and not feel guilty about this. He felt her back
problems gave her a "honorable disability".

Also, in April 1978, the Orthopaedic Consultants diagnosed
residuals secondary to a lumbar laminectomy, complaints of
chronic lumbar pain and no objective neurological deficits
and marked functional overlay. They opined claimant's
condition was stationary. They thought claimant could return
to the same occupation v/ith lir.iitations or some other occupa
tion. In their opinion the pre.vious award of perm.anent
partial disability of 35% very adequately covered her present-
disability. Dr. Cherry disagreed with this report.

On January 5, 1979, Dr. Herbert
he concurred with the Orthopaed
felt it' was extremely important
of seeing more and more doctors
this would only tend to enhance
her problem.

Leonard indicated that
Consultants' report. He

that claimant stop the cycle
It was his opinion that

the functional component of

Claimant worked
-part-time job.

from November 1978 to June 1979 at a

In July 1979, claimant was rehospitalized by Dr. Cherry
and underwent a myelogram which revealed nerve root entrapment
at the L5- 1 level on the 'right side from a possible recurrent
prolapsed intervertebral disc. The Board, on July 31, 1979,
under its own motion jurisdiction, reopened claimant's claimeffective the date she was hospitalized for the surgery
recommended by Dr. Cherry. On August 15, 1979, claimant
underwent a lumbar laminectomy and excision of the L5-31
disc and decompression of the nerve root by Dr. Edv/ard
Berkeley.
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January 1980, the Orthopaedic Consultants opined 
that claimant's condition was stationary and that her claim () 
could be closed at·the::: end of six months post-sur9ical date. 
They diagnosed residuals secondary to two lumbosacral lziminec-
tomies, cornpl ain ts of chronic lumbosacr al pai:~1, no ob je cti vc, 
neurological deficits and marked functional overlay. It was 
their opinion that claim,:n1t could return to employment which 
did not require heavy stooping, bendinq, and lifting. They 
rated the total loss of function of the lumbosacral spine as 
it existed at that time at 35 % • 

Dr. Berkeley, in February 1980, opined that claimant's 
condition would be medically stationary by March l, 1980. 
He felt claimant would need vocational rehabilitation training 
and even after thc1t, he felt that she would require progres­
sive adaptation to a job. He did not feel that she would be 
able to be employed in a job that required bending, liftin9, 
stooping, working in cra;nped positions, lifting weiqhts more 
than 10 pounds, prolongecl, sitting anc1 standin9, or twistinc1 
of her back. He suggested that claimant ~ot be required to 
commute to and from hGr work for prolonqed periods of time 
because sitting in a car would certainly aggravate.her 
present symptoms. 

On February 14, 1980 the ~~ate Accident Insurance Funrl 
requested a determination of cL:,imant's current disc1.bility. 
The Evaluation Di vision of the Workers I c;:ompensation Department, () 
on March 25, 1980, recommended that claimant be qranted 
additional temporary total disability compensation from June 
3, 1979 through August 14, 1979 and from August 15, 1979 
through March 1, 19 80 and that she be qran ted no compensation 
for permanent partial disabiJ.ity in excess of that previously 
awarded. 

The Board concurs with the recommendation of awJrding 
additional temporary tota 1 disability compcns.J.tion. However, 
the Board finds, based upon all the evidence in this case, 
that claimant is entitled to an additional a.ward of unscheduled 
disability for her injury. Claimant has undergone additional 
surgery and now has additional limitations placed on her by 
the t~eating physicians. Therefore, the Board concludes 
that claimant is entitled to an awr.1rd of co:-.,1rx.,nsation equal 

. to 50% unscheduled .disability for her bock injury. This 
award is in lieu of all previous awards for: her unscheduled 
disability. -

-46-

In January 1980, the Orthopaedic Consultants opined
that claimant's condition was stationary and that her claim
could be closed at'the end of six months post-surgical date.
They diagnosed residuals secondary to two lumbosacral laminec
tomies , complaints of chronic lumbosacral pain, no objective
neurological deficits and marked functional overlay. It was
their opinion that claimant could return to employment which
did not require hea\^^ stooping, bending, and lifting. They 
rated the total loss of function of the lumbosacral spine as
it existed at that time at 35%.

O

Dr. Berkeley, in February 1980, opined that claimant's
condition would be medically stationary by March 1, 1980.
He felt claimant would need vocational rehabilitation training
and even after that, he felt that she would require progres
sive adaptation to a job. He did not feel that she would be 
able to be employed in a job that required bending, lifting,
stooping, working in cramped positions, lifrting weights more
than 10 pounds, prolonged-sitting and standing, or twisting
of her back. He suggested that claimant not be required to
commute to and from her work for prolonged periods of time 
because sitting in a car would certainly aggravate her
present symptoms.

On February 14 , 1980 the .^F-,ate Accident Insurance Fund' 
requested a determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Department,
on March 25, 1980, recommended that claimant be granted
additional temporary total disability compensation from June
3, 1979 through August 14, 1979 and from August 15, 1979
through March 1, 1980 and that she be granted no compensation
for permanent partial disability in excess of that previously
awarded.

O
The Board concurs with the recommendation of awarding

additional temporary total disability compensation. However,
the Board finds, based upon all the evidence in this case,
that claimant is entitled to an additional award of unscheduled
disability for her injury. Claimant has undergone additional
surgery and now has additional limitations placed on her by
the treating physicians. Therefore, the Board concludes
that claimant is entitled to an award of compensation equal
to 50% unscheduled .disability for her back injury. This
award is in lieu of all previous awards for her unscheduled
disability.

O
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. Claimant is hereby gr~nted temporary total rlis~bility 
compensation from .June 3,_ 1979 through l\ugust J.4, 1979 and 
from August 15, .1979 through March 1, 1980, less time worked. 
Claimant is also granted an award of compensation equal to 
50% unscheduled low bnck disability for her injury sustained 
in·-1964. 'rhis award is in lieu of and not in o.ddition to. 
any previous awards for unscheduled back disability claimant 
has previously been awarded. 

.. Claimant's attorney has already been granted a reasonable 
attorney I s fee out of the award for terllporary total disability 

._by the Own Motion Order of July 31, 1979. Claimant's attorney 
is also entitled to a fee payable out of the increased award 

✓ for-permanent .partial disability in an amount·equal to 25% 
thereof, not to exceed $3,000. 

WCB CASE NO.· 79-862 

ARCHIE GAINER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn' 

& O'Leary, Claimant's Attys. 
SAir, Legal Services, Defense Atty. 
Request.for Review by the SAIF 

ISSUE ON REVIEW 

April 8, 1980 

The State Accident Insurance Fund (Fund) seeks Board 
review 0£ the Referee's order which found claimant's refusal 
of surgery was reasonable and awarded claimant additional 
compensation equal to 112° for 35~ unscheduled disability 
for his low back injury and granted claimant's attorney a 
fee. "!\ Determination .Order haci. 9ranted claimant an CJ.ward <1£ 
compensation equal to 32 ° for 10 ?.i uns ched ulec. dis,ilii 1 i ty. 
The FW1d contends that claimant's ro fus a 1 to s ubrni t to 
surgery was unreasonable and that thP Referee should have 
affirmed the Determination Order's o.wdcd of lQ!~ unscheduled 
dis ab i l i t y . 

FACTS 

Claimant, a 42-year-old truck driver, sustained a 
compensable injury to his back on November 14, 19 77 when he 
slipped and fell off of a front louder. 0:::-. Tyrus Hebert, 
D. C., diagnosed this injury as an acute lumbar subluxation 
with attendant lumbosacral strain. He released claimant for 
regu~ar work on December 27, 1977. 
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ORDER.
Claimant is hereby granted temporary total disability

compensation, from June 3, 1979 through August 14, 1979 and
from August 15, ,1979 through March ly 1980, less time worked.
Claimant is also granted an award of compensation equal to
50% unscheduled low back disability for her injux'y sustained
in-.1964.^ This award is in lieu of and not in addition to
any previous awards for unscheduled back disability claimant
has previously been awarded.

Claimant's attorney has already been granted a reasonable
attorney's fee out of the award for temporary total disability
by the Own Motion Order of July 31, 1979. Claimant's attorney
is also entitled to a fee payable out of the increased award

■ for■permanent .partial disability in an amount‘equal to 25%
thereof, not to exceed $3,000.

April 8, 1 80WCB CASE NO. 7 -862
ARCHIE GAINER, CLAIMANT
Pozzi, Wilson, Atchison, Kahn'

St O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

I  UE ON REVIEW

The.  tate Accident Insurance Fund (Fund) seeks Board
review of the Referee's order v;hich found claimant's refusal
of surgery was reasonable and awarded claimant additional
compensation equal to 112° for 35% unscheduled disability
for his low back injury and granted claimant's attorney a
fee. A Determination .Order had granted claimant an award c;f
compensation equal to 32° for 10% unscheduled dis.ibility.
The Fund contends that claimant's refusal to suJDmit to
surgery was unreasonable and that the Referee should have 
affirmed the Determination Order's award of 10% unscheduled
disability.

FACT 

Claimant, a 42-year-old truck driver, sustained a
compensable injury to his back on November 14, 1977 when he
slipped and fell off of a front loader. Dr. Tyrus Hebert,
D.C., diagnosed this injury as an acute liombar subluxation
with attendant lumbosacral strain. He released claimant for
regular work on December 27, 1977.
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F'c!J::.·L,c1r,.0 J, .. l.978, Dr. llc.be1:l.: ccpor.L1.c'd h,~ haci released 
clairna:·1L in Dccc,,rni.)et~ 1977 zrnd told h:irn to fine:! ,1 di[fercnt 
type n,= crnpJ.oy1i1t:nt.: which would be 1(::3~.; stres:;f:u:L to clairnant 1 s 
back. CJ.ai~~nt found~ saies job which required him to 
estimat.e:i cos!: and s,iJes of re-insulating homes. Dr. Hebert 
indicated that-, .i.n :r.:11:1.iary 1978 clarnant returned to him 
complain.in,r of bacl< pain. He ir:st1:uctt~d claimcint to stop 
workin0 on ,l.Jnuory 18, 1078 anci bcqin thcrov:'- Purther, he 
felt claimant should obtoin an·opinion from un orthopedic 
surgeon. 

On fcbru.:1ry 2, .1.9'i8, D.r. ~.vi.n FlC!St. reported that 
claimant had an ;icuh"c hcrniDt: .ir11.:,:.!t:-\i,:•rtcb1:aJ. disc of the 
iower level, p1:ub,1bl·,.· the LS :-1cr·/c nnt c)n th(: lt2ft side. 
He instrncteci :.:he cL,;1.i.rn,1r.L:. t.o be:\iin ;1 l:c1.cll. period of absolute 
bed rest. IP this was nut: s11ccc~ssf,;l, :1c [clt clc1.imi:.i.nt 
would h(:vc to be hospit,1.Lizcd dr.d 1mde·r-~;o a n1yelo~1ram and 
probab.i./ o. lam:Lncctor;iy. L>' :.1:,r·ch 1.7, 1978, i:,r. Kiest reported 
claimant pr-2 tcnc]ccl he cbc1 not l1,l'A~. di f [icul t:~' with his back. 
Ile found thc1t cL1in7nt :;;:il_;_ :1i1(! ;:-1 rosi tivc ~,tt~aight le<J 
raisin(:' t:cst <1;-:d posit.:.i.\:c l'.:e.J.~jl,n.:(1 ;,::n)phy 01' the lci:t calf. 
I·le fe:,l-:: cl.ai.m.J.nt w;,,s L:J\1 .ir:-:1 t::c, .:.1vo1.r:·: .:rn:/ ~;u~~qc.cy. Dr. Fiest 
acivisec:1 the cl,1:i.mant ::h:.1t even .if lw ,Jvo:ickc) ~:urqcry he 
would st::i.11 i1avc to obt:.ain [::omc oth,:;· l:.'/PC ol: wo:ck. 

D!~. ,<:ic:::;t, on ::1 . .nc 28, l.1J7tl, :i.n6i.c,1tc:>l c::l.airnant 1s 
condition was vmrse tl·",n when :·1c h,1.:i last s,_·:cn h.irn in P.pril 
1978. Claimant continuec: to corn?la.i..,1 oI: sovci'·e· pain .,n his 
left log. Also clnimont stotcd he wns unable to be in one 
position for ,c1n:,1 lc:cnri\.:i1 i,F ; _ _;_,,1e,. Clai;nant w~~s .c-;L:.ill e>:tremely 
n~l ucti:in L:. to consi dcr s urq i cal pro ce::duces r:2vcn thou ql1 the 
duration and s,:vcri ty o E h.i s symp-c.om,: \•.:ou ld, i_n Dr. ,(ies t I s 
mind, m.:ike surqcr-/ "21;1 absolubc: .forc.qc,nc eventu~lit_y". Dr. 
l<iest l:t2JL:. cla:i.rnant ~hould unc.1e:,,:in D :'"'r.i.oc'i o:" cvcil.1::,t:i.on at 
the C2tj_~L0han C<::,"1L:.<:c.c Dr. Fi,::;~;t sl:..i.Ll. i:c!lt thc1t c] .:1i:Y1irnt wc..s 

atternptJ.nq to avoid c1r.y sur'::1c:.:r~--. 
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On r'cljmciry i.,-I97 , Dr. I/cberl: reporLeci he had released
clain'unnl: in Pecembec 1977 and told h:i m to Pi.nd a different
type of c:mployi;ion L which would be loss stiressful to claimant's
back. C.lainant found a sales job which required him to
estimate cost and saJes of re-insulating homes. Dr. Hebert
indicated that in January 1978 cl.amant returned to him
complaining of back pain. He instructed claimant to stop
working on- January 18, 1978 and -begin therapy. Purtner, he
felt claimant should obtain an’opinion from an orthopedic
surgeon.

On February 2, 1978, Dr. u.Jr.vin
claimant liad an acute herniate i I'l to
lower }.evcl, pi:ol;;ably the L5 nerve i:
He instructcici the claimant to begii';
bed rest. If this v;as not success f\;
would hcivci: to bo hospitalized and un
probably a. l.aminectomy. by Hr.rch 17
claimant pretended he did not have, d
Fie fou]id that clair.uint still had a p
raising test a.nd positive
lie felt claimant was tryi 
advised the c.I,c-iimant i:hal:
would still have to ob/tain some othi;;*

measimxv: :i
g to avoi.d
even .if lie

Kiost reported that
rvc‘rtebral disc of the
out on the left side,
a trial period of absolute
.I., he felt claimant
dergo a myelogram and
, '197 8 , f'r. Kiest reported
i f fica.l ty with his back,
ositive straight leg
t.i'O'phy of the left calf,
any surgery. Dr. Kiest
avo;i dec surgery he 

voo of work.

Dr. Kiest, on June 28, J.978, .i.ndicated c.I.a.i.mant' s
condition was worse than when he had J.ast soon him in April
1978. Claimant continued to complaiu of sevoi.'e pain n his
left log. Also claimant stated he was unable to be in one
position fo.r any length of time. Claimant was still extremely
reluctcint to consider surriica.l procedures even thouefn the
duration and severity of iiis sympronis would, in D^.u Kiest's
mind, make surgery "an absolute foregone eventuality". Dr.
Kiest fe.lL claimant should undergo a i/oriod of evali;ation at
the Ca.llahan Center. Pr. jb-est stJ.la. felt th>.it cbaimiant was
attempting to avoid any surgery.

O
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On August_ 23, -1978, Dr. Lewis Van Osdcl, .t1cd.ici:.1l c:-:amincr 
at the William_ A. ~~1iahan Center, diagrioscd ~n ocutc herniated 
nucleus ~ulposus dt L5-Sl. He found clairnilnt hild "qross 
we?kness" of the Il\Uscle~ ·of -~h8 left ankle, weakness of thC:, 
hip .fl~xors, ham.strings and quadriceps and gastrocsoleus· on 
the left •. He-also found that claimant had an antalgic 
scoliosis and antalgic gait~ He felt that based on claimant's 
condition he was not a candidate for cor:tinuect ;:idmission. at 
the Center. Likewise, he felt claimant was trying to avoid 
surgery and that at points in the examination he actually 
tried to downplay his disability. Dr. Van Osdel advised · 

.. claimant that it would be best if he had the surqery performed 
_. as soon as possible. Claimant told Dr. -V;:in Osc.lel that he 
: _ was· reluctant to have surger:,, because he had not' been promised 

he would be able to :return to his previous work. Dr. Louis 
Loeb, a psychologist, reported claimant had had a :fourth 
grade education, but had obtained, a GED in the service. He 
found that claimant showed no evidence of anxietv or serious 
psycpological problems at the time o:f his 12xarnin.~tioil. 

In September 1978, Dr. l\n·:.'.10ny Gallo onined there w21s 
little doubt that claimant hc1c .• crvc root compressirm involvin~j 
primarily the S 1 nerve root anc'! almost certainly representing 
a herniated disc. He found that claimant was somewhat 
.reluctant to have surgery, but Eel t f:com a pl;.re medical 
point of view, claimant would be a 000d canaidate for a 
rnyelogram and surgical decompression. 

Also, .i:n September, 1978, Dr. Van Osdel reportcc1 claimc:..nt 
had a vocational impairment at thnt tiree which was moderately 
severe to severG and extrinsic psycholoqical disability that. 
was moderate. He reported that claimant was unable to do 
any type of.gainful er:1ployrnent i1t- that-time. He felt a job 
change would be _necessary if and when claimant had successful 
surgery. 

On October 17, 1978, Dr. Kiest reported that he was -
doing a "closing examination" o.f claimant. Dr. Kiest 9pined 
that claimant's condition was medically stationary. Claimant 
still did not desire ~urgical treatment ind Dr. Kiest reported 
that claimant said he would have surgery if the symptoms · 
persisted past January 1. Dr. Kiest found claimant still 
had persistent objective symptoms of severe left sciatic 
nerve irritation presumubly due to a herniated intervertebr.al 
disc. He ·recommended clairnan t' s· claim be closed c:incl that it 
should be reopen~ct when claimant returned, as Cr. Kiost was 
sure he would, for additional treatment. 
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On August 23, -1978, Or. Lewis Van Osdcl, .nccUcai examiner,
at the William A, Callahan Center, diagiiosocl an acute herniated
nucleus pulposus at L5- 1. He .Ifound claimant had "qross
weakness" of the muscles-of the lc.l:t ankle, weakness of the
hip flexors, hamstrings and quadriceps and cjastrocsoleus on
the left. He*also found that claimant had an antalgic
scoliosis and antalgic gait; He felt that based on claimant's
condition he v;as not a candidate for continued admission, at 
the Center. Likewise, he felt claimant v;as trying to avoid
surgeiry and that at points in the examination he actually
tried to downplay his disability. Dr. Van Osdel advised
..claimant that it would be best if he had the surgery performed
as soon as possible. Claimant told Dr. Van Osdel that ho

.was' reluctant to have surger^^ because he had not been promised
he would be able to return to his p,revious work. Dr. Louis
Lpeb, a psychologist, reported claimant had had a fourth
grade education, but had obtained, a OLD in the serv.ice. Ho
found that claimant showed no evidence of anxiety or serious
psychological problems at the time of his examination.

In  eptember 1978, Dr. An'.fiony Gallo opined there was
little doubt that claimant hnc. icrvc root compression involving
primarily the  I nerve root and almost certainly representing
a herniated disc. He found that claimant was somewhat
reluctant to have surgery, but felt from a pure medical
point of view, claimant would be a good candidate for a
myelogram and surgical decompression.

Also, in  eptember, 1978, Dr. Van Osdel repo.rted claimant
had a vocational impairment at that tim.e which was moderately
severe to severe and extrinsic psycholociical disability that
was moderate. He reported that claimant was unable to do 
any type of. gainful employment at- that-time. He felt a job
change would be necessary if and when claimant had successful
surgery.

On October 17, 1978, Dr. Kiest reported that he was -
doing a "closing examination" of claimant. Dr. Kiest opined
that claimant's condition was medically stationary. Claimant
still did not desire surgical treatment and Dr. Kiest reported
that claimant said he would have surgery if the symptoms '
persisted past January 1. Dr. Priest found claimant still
had persistent objective symptoms of severe left sciatic
nerve irritation presumably due to a herniated intervertebral
disc. He recommended claimant’s' claim be closed and that it
should be reopened v/hen claimant returned, as Dr. iviost was
sure he would, for additional treatment.
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Det~rmin~tion Order, dated Novcm~er 7, 1978, uwarded 
claimant temporary total disability compensation and compensa­
tion equal to 35% unscheduled disability f6r his low back 
injury. The on1er further recited s·ince claimant hc1d failed 
to follow ·medical advi_ce and submit to treatment which he 
reasonably could have been expected to do to reduce his 
disability, the Department, pursu·ant to its rules, found his 
award of compensation ·should be reduced. Then:?fore, the 
Department ordered the insurance carrier to poy clai~ant an 
award of compensation equal to 10% unscheduled disability 
for his low back injury. 

On ,lan uary 16, 19 79, Dr. Kiest reporte,d that claimant • 
had returrted. Claimant continued to have major 1<lifficulty 
involving his ba~k, left hip and left leg. He suggested 
that claimant's claim be· reopened since claimant consented 
to having a myelogram and surgery. The myelo~Jram was· scheduled 
for March 6, 1979 and a probabl~ lnminectomy was sdhcdulcd 
for March 7, 19 79. Claimant's claim W.JS reopened e f f:e cti v9 
March 5, 19 79. 

Claimant, on March 20, ·19 >i, ;'ldvis,:;d Dr. iCiGst h,:: had 
decided not to have surqery. 1,.: stated that L:hc re<1sons for 
his decision were his financial conc1i t.i.on o.nd that 11c was 
afraid of the surgery. Ile said that he cou.i~1 now get .)round 
and was afraid if: he had the surqei:y he mi~Jht not be uble to 
do what he now could do. · 4i 

A Second Determinu.tion Order, ciatr-!cl Tq~1rii 17', 1979, 
awarded claimant additional te:u1~JOL1ry tot.:il chsability 
compensation. 

In September 19 79, Dr. Kiest [Cpo.rtccl cla i.ma.n t re turned 
and indicated that he· had been ch"iv.i.n:; a tn:ick for about 
four 'months. Uc stated he c_rov.:·! a t.ruc;)t from ·sometime in 
!'1arch to August 31, 1979, .:tnd he h,1d to stop dr.ivin<J because 
of severe leg pain. Claimflnt was a0ain adviscci Lhat he 
should have treatment of his disc problem. 

. 
~t the hearing claia~nt. tcstifi~d that ofter talkinu to 

Dr. 1Ziest about the su.r~.,ery he c1ec.i.r:i,_:id riot to h.Jvc it. Dr. 
Kiest explained to him what w-.:1.s .in vol vcd in the s urqcry and 
the possible results. He s c.1i cl he kne-.•1 fron t.::1 J.kin9 to 
others that he miqht be more dis~bleci as a ~csult of the 
surg8ry than he p~:csc-)nt:J.y was. /\cld:i. t:.iona:Ll.y, c:lai.,1~an t: 
UI1derstoocl that the sm:qery 111iqht not b,2 succes::: flil; hE::: 
mir;h t require addi ·U.o,1c:.1 l surge?y. 'I'i·.en:~ r:orc, clai rn.:-11, t 
indicated he d<.::i:;.ircd to 1:et.w:n l~o wnck :u1d a !.:.tempt: t~o work 
until he was unable. 

" 
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A Determination Order, dated November 7, 1978, awarded
claimant temporai"y total disability compensation iind compensa­
tion equal to 35?s unscheduled disability for his low back
injury. The order further recited since claimant had failed
to follow 'medical advice and submit to treatment which he
reasonably could have been expected to do to reduce his
disability, the Department, pursuant to its rules, found his
award of compensation'should be reduced. Therefore, the
Department ordered the insurance carrier to pay claimant an
award of compensation equal to 10% unscheduled disability
for his low back injury.

m

On January 16, 1979, Dr. Kiest reported that claimant
.had returned. Claimant continued to have major'difficulty
involving his back, left hip and left leg. He suggested
that claimant's claim be reopened since claimant consented
to having a myelogram and surgery. The myelogram was' scheduled
for March 6, 1979 and a probable laminectomy was scheduled
for March 7, 1979. Cl.airnant's claim was reopened effective
March 5, 1979.

Claimant, on March 20, 191'', advised Dr. Kiest ho had
decided not to have surgery. i,.; stated that the reasons for
his decision were his financial condition and that ho was
afraid of the surgery. He said that he could now get around
and was afraid if he had the surgery he might not be able to
do what he now could do.

A  econd Determination Order, dated April 17', 1979 ,
awarded claimant additional teinpoi:a.i:y total disability
compensation.

In  eptember 1979, Dr, Kiest reported claimant returned
and indicated that he' had been drivin.;; a truck for about
four 'months. He stated he d.rove a truck from sometime in
March to August 31, 1979, and he had t:o stop driving because
of severe leg pain. Claimant was again advisee! Uiat he 
should have treatment of his disc problem.

At the hearing claimant testified that after t.alking to 
Dr. Kiest about the surgery he decided not to have it. Dr.
Kiest explained to him what was involvcci in the surgery and
the possible results. He said he knev.’ from ta].king to
others that he might be more disabled as a result of the
surgery-' than he presentJ.y v/as . Additionally , claim,an t
understood that the surgery miefnt not be successful; he 
might require additioncil surgery. Therefore
indica'i tod he desired to return to v/o rk anA
until he was unable.

ciaiman t
.af;.i:cmpt f:o wor;:
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Referee found claimar.t' s rct.!sal to undc rqo ac:ditional 
surgery was not unreasonable. Furti1er, ·t:hc lkfer00 1:ound 
that the c.1ward of compensation claimant had b<-~Gn m~an Lee} w.-:1s 
insufficient and qrantcd claima:it an ,H.i.dition .. !l aw,1.cd of 
compensation equal to 112° for 35~ ~mschedulcd dis;_tbiJ.ity 
for his low back injury. 'rhe Referee, allowed the Fund to 
credit time loss payments ·macle frcir:1 r·iarch 5, 1979 th~~ou~1h 
Match 7, 1979. 'l'he l~eferce also r:11~.:int:cd claimant's attorney 
a reasonable attorney's fee. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modi.fies the Referee's 
:_ 9rder. The Court of j\ppeals, in the case of C.1.emons v. Roseburq 
Lumber Company, 34 01; App 135, P2d (1978), held -
that there were two i terns to look-;;-c in d~·_;y_(i1~J with the 
affect upon compens,1ti.on of unrl~usonablc rc;:usul to r.;ubr.1it 

to medical treatment which rniq·;,t promot.e rccovf~r·y r.rnd c:•:peditc 
reintegration into the labor r!,·,-·ke't. 'i'he Court stat:cc1 the 
first item to be looked at is ~ . .-;o fact thot the clai1;,ant has 
the burden of proof to establish his extent of disability. · 
The Court held the refusal of a diognostic proce~ure such as 
a myelogram is regarded as a wec1kness in clpi.m,:rn t' s proo r. 
The second item to be looked at was the refusal of available 
treatment as a ncqativc factor in dcte:.mininq Lhf:! extent of 
compensable incapacity. ··rrie Court helcl: "'l'hc test for 
determining whether a permanent disabili"ty ;:iward should be 
adjusted because or the claimant's rc[us.-:i·.1 to submit toil 
recor.uncnded trca tment is whether the refusal i~; rcasonab le". 
The- Court held the. rcleyant inquiry is w:hethcr, if compensa­
tion were not an issue, an 6rdinariiy prudent and reasonable 
person would submit to the recommenclec: treatment. This 
determination must be based upon all relevant factors, 
includicg a workers' present phy~ical ~nd psychologicnl 
condition, the degree of pain accornp_anyin~J and following t.he 
treatment, the risk posed by thE: treatrnen t ::rn_d the likelihood 
that it woulc~ significantly ;~educe the worker's c1ir.;abil{ty. 
The Court stated that the test of reasonublencss must take 
into account the workei's perspective and may not be based 
upon medical opinion a:tone·. 'l'he :3oard finds in this case 
that claimant's refusal to undcrqo the myelorJra:-n and probable 
back surgery was not unreasona~i~. However, the Board finds 
that claimant's refusal to undergo sur~jcry results .in a 
reduction of his award of unscheduled d.isab.ili ty. '11h12 Board 
must assume that if ·tne siu::-qery was dorie, th~1t it would have 
been successful and claiinant ~iould ha~.re .retuL1c·c1· to the work 
force. Therefore, the Board concludes that clo.imant's award 
of compensation for unscheduled disabi"lity must be rcduc<2d. 
The Board 9.rants claimant an .::.ward of _compensation equal to 
112° for 35% ~nscheduled disability for his low back injury. 
This is in lieu of any picvious awards for his unscheduled 
disability for th.is 'injury. 
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The Referee found clairaan t' s refusal to iindercjo additional
surgery was not unreasonable. Further, 'the Referee found
that the div;<ard of compensation claimant had been granted v/as
insufficient and granted claimant an aduJi tion.,;! award of
compensation equal to 112° for 351 unscheduled disability
for his low back injury. The Referee * allowed the Fund to
credit time loss payments'made from March 5, 1979 through
March 7 , 1979. The Referee also granted c:laimant's rittorney
a reasonable attorney's fee.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The Court of Appeals, in the case of C.lemons_v. Roseburg
Lumber Company , 34 Or App 135, __ P2d _ ^ (1,978) , held
that there were two items to look at in dealing with the
affect upon compensa t:i.on of unreasonable reiTusal to submit

to medical treatment which micjit promoue recovery and expedite
reintegration into the labor r,a--ke't. The Court stated the 
first item to be looked at is fact that the claijr.ant has
the burden of proof to establish his extent of disability.
The Court held the refusal of a diagnostic procedure such as 
a myelogram is rega.rded as a weakness in claimant's p^roof.
The second item to be looked at was the refusal of available
treatment as a negative factor in determining the extent of,,
compensable incapacity. The Court held: "The test for
determining whether a permanent disability award should be 
adjusted because of the cJ.aimant’s rcfi-isal to submit to a
recommended treatment is whethe.r the refusal if; reasonaJ^le".
The-Court held the.relevant inquiry is whether, if compensa­
tion were not an issue, an ordinarily prudent and reasonable
person v/ould submit to the recormnendad treatment. This
determination must be based upon all relevant factors,
including a workers' present physical and psychological
condition, the degree of pain accornpanyincj and following the
treatment, the .risk posed by the t.reatirent an_d the likelihood
that it would significantly teduce the wo.rker's disability.
The Court stated that the test of reasonableness must take
into account the worker's perspective and rriay not be based
upon medical opinion alone. The Foard finds in this case
that claimant's refusal to undergo the rayelo<iram and probable
back surgery v/as not unreasonabie. Hov/eve.r, the Board finds
that claimant's .refusal to undergo sui:c;cry results in ci
reduction of his award of unscheduled disability. The fioard
must assume that if the surgery v/as done, that it would have
been successful and claimant v/ould have returned' to the work
force. Therefore, the Board concludes that claimant's award
of compensation for unscheduled disability must be reduced.
The Board gran-fs claimant an award of compensation equal to
112° for 35% unscheduled disability for his low back injury.
This is in lieu of any previous av/a;:*:!:
disability for this injury.
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The Referee 1.s order, da tc:d October. 19, 19 7 9, is modi f. j cc;. 

Claimant is hereby awarc1od compeI1s aL:ion cquzil to 112 ° 
for 35% unscheduled disability for his low back injury. 
This awc1:rd is in lieu of c1ny pu::viou~; ,1w<1nls l:or uri~;chec1ulo.c: 
disability for this injury. The rc1;.z1inc1cr 01: the n,Jferee' s 
order is affirmed. 

CLAIM NO. A53-136685 

JOHN B. RILEY, CLAIMANT 
Blyth, Porcelli, Moomaw & Miller, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 8, 1980 

On March 10, 1980, claimant, by and through his attorney, 
requested the Board exercise its own motion 'jurisdiction and 
reopen his claim for- an April 6, 1970 injury to his back. 
Claimant's claim was first closed by a_ Dr2termi.na tion ( 'rder 
on April 16, 1970 and subsequently was ·reopened and closed 
on· different occasions. Claimant has been awarded a total 
of compensation equal to 256° for 80% unscheduled disability 
for his back injur.y. Claimant's aggravation rights have 
expired. 

In January 1979, Dr. ,"J. Bruce Bell reported that clail'·::mt 
was taking a considerable amount of medication. fie indicated 
claimant had low back pain for which he took medicat.;..on. 
Also, in ·January 1979, Dr. Charles Dresher indicated he felt 
that it was unrealistic to expect claimant to go into the 
competitive labor market •. He prescribed a back brace for 
claimant. He felt claimant should cut his narcotic intake 
down to a minimum. Dr. Dresher did not feel there was any 
evidence of radiculitis or any indication for further ~urgery. 

Dr. Desher, in February 1979, indicated it was his 
opinion that claimant was probably unemployable due to 
longstanding back pain and prolonged period of disnbility. 
Also, in February 1979, Dr. Bell reported claimant had a 
severe amount of discomfort and pain in his low back. He 
indicated this had been rather "refractory" tn any _treatment 
or medication. Dr. Bell did not· feel that claimant's pain 
would lessen in the future. He did not feel that claimant 
was capable of working because of his lumbosacral disc 
disease or back problems. 
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ORDER
The Roferee'.s order, dated October 19 , 1979 , is inodiried. o
claimant is hereby awarded compensabion equal to 112® 

for 35% unscheduled disability for his low back injury.
This award is in lieu of any previous av/ards ['or unscheduled
disability for this injury
order is affirmed.

The rei-iciindcr of the Referee's

April 8, 1980CLAIM NO. A53-136685

JOHN B. RILEY, CLAIMANT
Blyth, Porcelli, Moomaw & Miller,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On March 10, 1980, claimant, by and through his attorney,
requested the Board exercise its own motion 'jurisdiction and
reopen his claim for an April 6, 1970 injury to his back. 
Claimant's claim was first closed by a Determination order
on April 16, 1970 and subsequently was reopened and closed
on different occasions. Claimant has been awarded a total
of compensation equal to 256® for 80% unscheduled disability
for his back injury. Claimant’s aggravation rights have
expired.

In January 1979, Dr. J. Bruce Bell reported that claimant
was taking a considerable amount of medication. He indicated
claimant had low back pain for which he took medication.
Also, in January 1979, Dr. Charles Dresher indicated he felr
that it was unrealistic to expect claimant to go into the
competitive labor market.. He prescribed a back brace for 
claimant. He felt claimant should cut his narcotic intake
down to a minimum. Dr. Dresher did not feel there was any 
evidence of radiculitis or any indication for further surgery.

Dr. Desher, in February 1979, indicated it was his 
opinion that claimant was probably unemployable due to
longstanding back pain and prolonged period of disability.
Also, in February 1979, Dr. Bell reported claimant had a
severe amount of discomfort and pain in his low back. He
indicated this had been rather "refractory” to any treatment
or medication. Dr. Bell did not'feel that claimant’s pain
would lessen in the future. He did not feel that claimant
was capable of working because of his lumbosacral disc
disease or back problems.
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On May 17, 1979, the Orthc,r).:-ierl.ic Consul t.::mts cliaqnosccl · 
claimant's condil.:.ion JS being :..;lat us post-or~er.:itivc, four 
spinal fusions, two lamincctomies, chronic low back pain, 

-tension headache, and drug dependency. It w0s their opinton 
'that claimant's condition was not stationary at th,1.t time 
because of his problem of narcotic dependency. This condition 
had appeared since their examination two ye.:trs previously. · 

.They felt claimant should be treated and cva~uZtted by re fen~al 
to the Pain Center. They did not mcclkC .:my furthCa:r recommeraC:a­
tions for further operative procedures to the low bnck or­
neurologically destructive procedures such as a rhizotomy.or 
cordotomy for pain relief. They had no suggestions for a-

_ change of claimant's previously established disabilit.y 
:_rating. They indicated claimant remained severely limited 
in his physical .:ictivity such as lifting, and was unable to 
sit for prolonged periods of time. Dr. Dell concurred with 
them that there was nothinq further that could be· don(. for 
cla;i.mant from a ·surgical point of view. and tha·t claimant 
would probably contin~e to use analqesic mcdic~tion and 
intermittent "infiltru.tions" into his back to (Jive him­
temporary relief from the discomfort he was experiencing. 

On March 20, 19 80, 0 tl1e Board fonvarded a copy of clair.1ant' s 
request to the carrier, Employers Insurance of Wausu.u (Wausau), 
and requested it to advise them of their pas i tion. \•!uusau, 
on March 27, 1980,. advised the Board it opposed reopening of 
claimant's claim under th~ Board I s own motion jurisdiction. -
It was Wausau's position that claimant's request for medical 
treatment could be covered w1der ORS 656. 245 and that the 
medical reports did not support his other contentions. 

The Board, after thoroughly reviewing the file-and the 
evidence in this ·matter, concludes that the evidcnco is not 
sufficient to warrant a reopenincJ unc1cr its own motion 
jurisdiction c1t this time. The request by cl.::1imant. for own 
motion relief is denied. 

IT IS SO ORDERED.· 
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On iMay 11, 1979, the Orthopaedic Consultants cliafinosed
claimant's condition as being status post-operative, four
spinal fusions, two laminectomies, chronic low back pain, 
•tension headache, and drug dependency. It was their opinion
'that claimant's condition was not stationary at that time
because of his problem of narcotic dependency'. This condition
had appeared since their examination two years previously.
.They felt claimant should be treated and evaluated by referral
to the Pain Center. They did not make any further recommenda
tions for further operative procedures to the low back or-
neurologically 'destructive procedures such as a rhizotomy , or
cordotomy for pain relief. They had no suggestions for a-

,change of claimant's previously established disability
prating. They indicated claimant remained severely limited
in his physical activity such as lifting, and was unable to
sit for prolonged periods of time. Dr. Bell concurred with
them that there was nothing furthei: that could_ be- done for
claimant from a surgical point of view and that claimant
would probably continue to use analgesic medication and
intermittent "infiltrations" into his back to give him'
temporary relief from the discomfort he was experiencing.

/
On March 20, 1980, the Board forwarded a copy of claimant's

request to the carrier. Employers Insurance of Wausau (Wausau), 
and requested it to advise them of their position. Wausau,
on March 27, 1980 ,. advised the Board it opposed reopening of
claimant's claim under the Board's own motion jurisdiction.
It was Wausau's position thab claimant's request for medical
treatment could be covered under OR 656.245 and that the
medical reports did not support his other contentions.

The Board, after thoroughly reviewing hhe file‘and the
evidence in this-mabter, concludes that the evidence is not
sufficient to warrant a reopening under its own moticui
jurisdiction at this time. The request by claimant for own
motion relief is denied.

IT I  O ORDERED.-
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WCB CASE NO. 78-7851 April 9, 1980 

LORAINE K. HARRIS, CLAIMANT 
Robertson, Hilts & Huycke ,· Claimant Is A ttys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant _ 

Claimant seeks Board review of the Referee's order which 
reversed the decision of the Pield Services ·.Division not to 
renew claimant's program of vocational rehabilitation and 

-directed.that claimant be re-enrolled effective August 15, 
1978. The December 7, 1978.and January 5, 1979 Determination 

: . Orders were affirmed and claimar:t I s a t·torney was gran.ted an 
attorney's fee. 

The.Board, after de nova rcvibw, affirms and ndopts the 
Opinion and Order of the Referee, as rq:iublishcc.l by iJ 1 atcr 
order, a copy of which is ilttachecJ hereto and, by this 
reference, is made a part hereof. 

The Board feels it is _performing a futile act at this 
time by ratinq permanent partial disability, but it is obli:­
gated to do so under the mandate of cas~ law, When clairnarit's 
condition becomes medically stationury and she is vocationally 
stationary, her claim will be re-evaluated and anothGr'Deter­
mination Order issued, giving clairnar.t appeal ·rights. 

. ' 

Further, the Board finds the evidence establishes claim­
ant's ·vocational rehabilitation pro~Jram was not terminated 
but was suspended for medical reasons. He~ program would be 
reinstated when she again became ~edically stationary, unless 
there had been some chan9c in her circumstances which would 
change her need for vocational rehabilitation. 

ORDEJ< 

The order of the Referee, dated· jpril 23, 1979, and re­
published September 20, 1979, is affirmed. 
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0 WCB CA E NO. 78-7851 April 9, 1980

LORAINE K. HARRIS, CLAIMANT
Robertson, Hilts & Huycke,- Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ^

O
Claimant seeks Board review of the Referee's order which

reversed the decision of the Field  ervices‘.Division not to •
renew claimant's program of vocational rehabilitation and
directed that claimant be re-onrollcd effective August 15,
1978. The December 7, 1978 and January 5, 1979 Determination
-Orders were affirmed and claimant's attorney was granted an
attorney's fee.

The.Board, after do novo review, affirms and adopts the 
Opinion and Order of the Referee, as republished by a later
order, a copy of which is att^iched hereto and, by this
reference, is made a part hereof.

The Board feels it is _perforniing a futile act at this
time by rating permanent partial disability, but it is obli
gated to do so under the mandate of case law. When claimant's
condition becomes medically stationary and she is vocationally
stationary, her claim will be re-evaluated and another Deter
mination Order issued, giving claimant appeal 'rights.

Further, the P.oard finds the evidence establishes claim
ant's vocational rehabilitation program was not ternrin_a^d
but was suspended for medical reasons. Her^program would bo
reinstated when she again became medically stationary, unless
there had been some change in her circi.imstanccs which would
change her need for vocational rehabilitation.

ORDEl<

The order of the Referee, dated- April 23, 1979, and re
published  eptember 20, 1979, is affirmed.
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WCB CASE NO. 78-4711 

PATRICIA A. ANDERSON, CLAIMANT 
Ralf H. Erlandsoh,-Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Of Dismissal 

April 11, 1981) 

A request for review, having been. duly filed wi U1 the . 
Workers' Compensation Board in the ahova entitled mc:.tter by 
the claimant, and said request ·tor.review now having.been ' 
~-i thdrawn , 

IT IS THEREFORE ORDERED that the· request for review _nc.: ... : . 
~ending before the Board is heicby dismissed ~~d the ordet of 
the Referee is final by operation of_lnw. 

WCB CASE NO. 79-1201 

JOE DELJ\.CRUZ, CLAIMANT 
Robert J. Thorbeck, Claimant's Atty. 
Schwahe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

April 11, 1980 

A request for review, having been duly filed with the 
~·1orkers' · Compensation Board in the above en titled matter by 
the State Accicl.ent Insurance Fund, ancl said request for review 
now hav~ng been withdrawn, 

IT IS THEREFORE OR DE RED that tht::? rcqucs t for review now 
pending before the Boa.rd is hereby dismissed and the order 
of the Ref ere~ is final· by operation cit law. 

. . 
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PATRICIA A. ANDER ON, CLAIMANT
Ralf H. ErlandsonClaimant's Atty. 
 AIF, Legal  ervices, Defense Atty.
Order Of Dismissal

WCB CA E NO. 78-4711 April 11, 1980

A request for review, having been duly filed withe .
Workers' Compensation Board in the above entitled natter by^
the claimant, and said request 'for.review now having been
withdrawn, . . ' .

IT I THEREFORE ORDERED that the-request for review new
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of.law.

WCB CA E NO. 79-1201 April 11, 1980

JOE DELACRUZ, CLAIMANT
Robert J. Thorbeck, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers''Compensation Board in the above entitled matter by 
the  tate Accident Insurance Fund, and said request for review
now having been withdrav/n, * '

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final-by operation ot law.

m
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CASE NO. 79-6967 

JACK LACEY, CLAIMANT 
Peter O. Hansen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 

April 11, 1980 

Joint Petition & Order Of Bona Fide Dispute Settlement 

Jack Lacey, while employed by POLK COUNTY FARMERS 
CO-OP, Rickreall, Oregon, allegedly suffered an injury 
to his back and hip during the period of ,his employment. 
Claim was made with the employer and benefits for his 
present condition were denied on May 21, 1979. Claimant 
subsequently requested a hearing before the ~orkers' 

·Compensation Board, asserting that the denial was 
improper. The referee reversed the denial and the 
employer appealed. Bona •fide dispute arose as to whether 
or not the alleged injury had arisen out of or occurred 
in the course of claimant's employement. Both parties 
had evidence sustaining their view. Since the hearing 
claimant has been diagnosed. as havjng metastic carcinoma 
of thP bone. 

PETITION 

, Claimant, JACK LACEY, · in the person and by attorney 
Peter O. Hansen, of Pozzi, Wilson, Atchison, Kahn & 
O'Leary, and employer-carrier acting by and through its 
representative, JOANN GIFFORD, now make this joint peti­
tion to the Board and state: 

1. JACK LACEY AND POLK COUNTY FRAMERS CO-OP and 
its insurance carrier, SCOTT WETZEL SERVICES, have.entered 
into an agreement to dispose of this claim for the total 
sum of $7,500, said sum to include all benefits with the 
exception of certain medical bills enumerated below, and 
attorneys fees. 

2. The parties further agree that from the settle­
ment proceeds, $1,200 shall be paid to the firm of Pozzi, 
Wilson, Atchison, Kahn & O'Leary, as a reasonabla and 
porper attorneys fee. 

3. The parties further agree that all medical 
expenses as a result of this claim have been paid by 
SCOTT WETZEL SERVICES on a diagnostic basis. 

'j 
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WCB CA E NO, 79-6967 April 11, 1980

JACK LACEY, CLAIMANT
Peter 0. Hansen, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Joint Petition & Order Of Bona Fide Dispute Settlement

Jack Lacey, while employed by POLK COUNTY FARMERS
CO-OP, Rickreall, Oregon, allegedly suffered an injury
to his back and hip during the period of.his employment.
Claim was made with the employer and benefits for his
present condition were denied on May 21, 1 7 . Claimant
subsequently requested a hearing before the Workers'
Compensation Board, asserting that the denial was
improper. The referee reversed the denial and the
employer appealed. Bona fide dispute arose as to whether
or not the alleged injury had arisen out of or occurred
in the course of claimant's employement. Both parties
had evidence sustaining their view. Since the hearing
claimant has been diagnosed as having metastic carcinoma
of the bone.

PETITION
Claimant, JACK LACEY, in the person and by attorney

Peter 0. Hansen, of Pozzi, Wilson, Atchison, Kahn &
O'Leary, and employer-carrier acting by and through its
representative, JOANN GIFFORD, now make this joint peti­
tion to the Board and state:

1. JACK LACEY AND POLK COUNTY FRAMERS CO-OP and
its insurance carrier, SCOTT WETZEL SERVICES, have .entered
into an agreement to dispose of this claim for the total
sum of $7,500, said sum to include all benefits with the
exception of certain medical bills enumerated below, and
attorneys fees. -

2. The parties further agree that from the settle­
ment proceeds, $1,200 shall be paid to the firm of Pozzi,
Wilson, Atchison, Kahn & O'Leary, as a reasonable and
porper attorneys fee.

3. The parties further agree that all medical
expenses as a result of this claim have been paid by
SCOTT WETZEL SERVICES on a diagnostic basis.

m
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4. Both claimant and respondent state tha~ this 
joint petition for settlemernt is.being filed pu~suant 
to,·ORS 656.289 (4), authorizing ~easonable disposition 
of disputed claims. All parties understand that if this· 
payment is approved by the Board and payment made there­
under, .said payment is in full, final and complete ·. 
settlement of all claims which claimant ~as or may have· 

·aga'inst respondent for ·injuries claimed, or their results, 
including ~ttorneys fees,.and all benefits under the ·~· 
Workers' Compensation Law, and that claimant will consider· 
such payment as being final~ 

5. It is expressiy understood arid. agreed by··all 
parties that this is a settlement of a doubtful and 
disputed claim and is not an admission of liability on 
the pa~t of respondent, by whom liability is expressly 
denied; that it,is a ·settlement of any and all claims 
whether specifically mentioned herein or not, under 
the Workers' Compensation Law. 

WHEREFORE, the parties hereby stipulate to and join 
in. this petition to the Board to approve the foregoing 
settlement and to authorize payment of the sum set forth 
pursuant to ORS 656.289 (4) in full and final settlement 
between the parties and to issue an Order approving this 
compromise and withdrawing this claim. 

APPROVED AND ORDERED ON April 11, 1980. 

WCB CASE NO. 79-3855 

SHARON LA.'1BERT, CLAIMANT 
Olson, Hittle, Gardner & Rvans, 

Claimant's Atty. 
Marshall, Cheney, Defense Atty. 
Order Denying Motion To Remand 

April 11, 1980 

A hearing.in the above entitled matter was held on 
December 5, 19 79. One of the issues raised at that hear in,' 
was the denial of claimant 1 s aggravation claim by the in- ~ 
surer. The Referee,. in his Opinion and Order, dated January 
24, .198_D, found claimant had sustained a "new injury" ·and · 
affirmed the insurer's denial. Claimant reouested Board 
review of this order. Claimant also filed~ ciaim for a new 
inj ~ry and a hearing is pending on that claim (hlCB Cc)se No. 
80-1836). 
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m
4. Both claimant and respondent state that^ this

joint petition for settlement is being filed pursuant
to OR 656.289 (4), authorizing reasonable disposition
of disputed claims. All parties understand that if this
payment is approved by the Board and payment made there
under, .said payment is in full, final and complete
settlement of all claims which claimant has or may have
against respondent for injuries claimed, or their results,
including attorneys fees,.and all benefits under the
Workers' Compensation Law, and that claimant will consider
such payment as being final.

5- It is expressly understood and agreed by all 
parties that this is a settlement of a doubtful and
disputed claim and is not an admission of liability on
the part of respondent, by whom liability is expressly
denied; that it is a settlement of any and all claims
whether specifically mentioned herein or not, under
the Workers' Compensation Law.

WHEREFORE, the parties hereby stipulate to and join
in this petition to the Board to approve the foregoing
settlement and to authorize payment of the sum set forth
pursuant to OR 656.289 (4) in full and final settlement
between the parties and to issue an Order approving this 
compromise and withdrawing this claim.

APPROVED AND ORDERED ON April 11, 1980.

WCB CA E NO. 79-3855 April 11, 1930

m

 HARON LAMBERT, CLAI.MANT
Olson, Hittle, Gardner & Evans,

Claimant's Atty.
Marshall,^Cheney, Defense Atty.
Order Denying Motion To Remand

A hearing in the above entitled matter was held on
December 5, 1979. One of the issues raised at that hearing
was the denial of claimant's aggravation claim by the in­
surer. The Referee, in his Opinion and Order, dated January
24,^1980, found claimant had sustained a "new injury" 'and
affirmed the_insurer's denial. Claimant requested Board
review of this order. Claimant also filed a claim for a nev?
injury and a hearing is pending on that claim (WCB Case No.
80-1836).
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March 19, 1980, clairr.ant, by and throuqh her attor­
ney, requested the Bo~rd remand WCB Case No. 79-3855 to the 
Hearings Division to be set in tandem with WCB Case No. 80-
18 36. 

The Board, after reviewing all the facts in this matter, 
denies claimant's motion. Under ORS 656.295(5), the Board 
can, if it determines that a case has been improperly, 
incompletely, or otherwise insufficiently developed or heard 
by the Referee, remand the case ·to the Referee for the 
taking of further evidence, correction, or other necessary 
action. In this ,case, the Board does not find the case has 
been improperly, incompletely or otherwise insufficiently 

. developed or hearq by the Referee. Therefore, the Board 
denies claimant's motion. 

CRDER 

Claimant's motion to remand, dated March 19,, 1980, is 
denied. 

WCB CASE NO. 78-7172 April 11, 1980 

GILFORD LEWIS, CLAIMANT 
Doblie, Bischoff & r~urray, ClaiIT1ant' s Attys. 
Schwabe, Williamson, Wyatt, Moore & Roberts, 

Defense Attys. 
Order of Dismissal 

A request for review, having been duly filed with the 
Workers' Compensation Bozirc1 in the above entitled matter 
by the employer, and said request for review now havinq been 
withdrawn, -

IT IS THEREFORE ORDERED that ·the request for .i;cview now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law. 

-:-58-:-

l 

On March 19, 1980, claimant, by and through her attor
ney, requested the Board remand WCB Case No. 79-3855 to the
Hearings Division to be set in tandem with WCB Case No, 80-
1836 .

The Board, after reviewing all the facts in this matter,
denies claimant's motion.. Under OR 656.295(5), the Board
can, if it determines that a case has been improperly,
incompletely, or otherwise insufficiently developed or heard
by the Referee, remand the case -to the Referee for the
taking of further evidence, correction, or other necessary
action. In this .case, the Board does not find the case has
been improperly, incompletely or otherwise insufficiently
developed or heard by the Referee. Therefore, the Board
denies claimant's motion.

ORDER

Claimant's motion to remand, dated March 19, 1980, is
denied.

WCB CA E NO. 78-7172 April 11, 1980

GILFORD LEWI , CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore & Roberts,

Defense Attys.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter
by the employer, and said request for review now having been
withdrawn.

IT I THEREFORE ORDERED that 'the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

6
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CLAI~ NO. A53-135664 

ALFRED J. MERRITT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

Aoril 11, 1980 

On September 22, 1969, claimant sustained a compensable 
injury to his back. Claimant underwent a larninectomy and 
disc excision ·and finally a· fusion. On September 21, 1973, 
a Determination Order granted claimant an award of temporary 
total disability compensation and compensc1tion equal to 112° 
·tor 35% unscheduled low back disability. A stipulation, in 

. March 19 7 4, awarded claimant adcli tiona.l compensation equal 
·to 96° for 30% unscheduled low back.disability. 

On January 25, 1975, Dr. H. � : Cook reported cluimant 
had been having back pains for the last coi.1p1e of man tl1s. 
On March 30, 1979, Dr. Cook stated that clai~ant's pAin was 
disabling and he felt it was a continuation of claiman~•s 
pre~ious back problems. Claimant requested that his ~laim be 
reopened. 

On May 25, 1979, the Board issued an Own Motion Order 
reopening claimant's claim for his· 1969 injury effective• 
March 5, 1979 until the claim was closed pµrsuant to ORS 
6 56. 2 7 8. 

An appointment was made on April 30, ,1979 with the 
Orthopaedic Consul ta·n ts by the carrier to have clai mun t 
examined by them on Mc1y 30, 1979. Cl.::i.imc1nt failed to keep 
this appointment. The carrier applied to thE; Workers' 
Compensation Department• for permission to suspend claimant's 
compensation as of May 30, 1979 and continue until such time 
as claimant notified them of his agn::emcnt to be examined 
and, in fact, submit to an examination by the physician 
designated by the carrier. 

In an order, dated Octobe1· 9, 1979, the Board permitted 
the carrier to suspend payment~ oE compensation for tcmporil~Y 
total disability until claimant received a full examination 
by a physician designated by the carrier.· 

. On November 16, 19 79, cla'irnan t was examined by the 
Orthopaedic Consultants at the request of the carrier. In 
their report, dated November 30, 1979, the Orthopaedic 
Consultants opined that claimant's condition was medically 
stationary and his claim could be clo~ed. They f~lt the 
impairment to claimant's lumbos;:icral spine as it existed it 
that time and due to his 19 69 injury was moc1er;J.tely severe. 

The record indicates that claimant was paid compensation 
from November 15, 1979 throuqh ?0bruary 2 8, 19 80 and overpay-
ment made previously was declt1ctecl.. · . 
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ALFRED J. MERRITT, CLAIMANT
SAIF, Legal  ervices, Defense Atty.
Own Motion Determination

On  eptember 22, 1969, claimant sustained a compensable
injury to his back. Claimant underwent a laminectomy and
disc excision 'and finally a fusion. On  epteinber 21, 1973,
a Determination Order granted claimant an award of temporary
total disability compensation and compensation equal to 112°
■for 35% unscheduled low back disability. A stipulation, in 
March 1974, av/arded claimant additional compensation equal
to 96° for 30% unscheduled low back disability.

On January 25, 1975, Dr. R. D.' Cook reported claimant
had been having back pains for the last couple of montlis.
On March 30 , 1979 , Dr. Cook stated that claimant's pain v/as
disabling and he felt it was a continuation of claimanc's
previous back problems. Claimant requested that his claim be
reopened.

On May 25, 1979 , the Board issued an CX-;n Motion Order
reopening claimant's claim for his' 1969 injury effecuive •
March 5, 1979 until the claim was closed pursuant to OR  
656.278. ■

TVn appointment was made on April 30 , 19 79 with the
Orthopaedic Consultants by the carrier to have claimant
examined by them on May 30, 1979. Claimant failed to keep
this appointment. The carrier applied to the Workers'
Compensation Departmtent- for pe.rmission to suspend claimant's
compensation as of May 30, 1979 and continue until such time
as claimant notified them of his agreement to be examined
and, in fact, submit to an examination by the physician
designated by the carrier.

In an order, dated October 9, 1979, the Board permitted
the carrier to suspend payments o l: compensation for temporary
total disability until claimant received a full examination
by a physician designated by the carrier.

On November 16, 1979, claimant was examined by the
Orthopaedic Consultants at the request of the carrier. In 
their report, dated November 30, 1979, the Orthopaedic
Consultants opined that claimant's condition was medically
stationary and his claim could be closed. They felt the
impairment to claimant's lumbosacral spine as it existed at
that time and due to his 1969 injury was moderately severe.

The record indicates that claimant was paid compensauion
from November 15, 1979 through February 28, 1980 and overpay­
ment made previously was deducted. •

CLAIM' NO.. A53-135664 April 11, 1980
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carrier, on March 13, 1980 requested ,1 dct:c:n,1in;1tion 
of claimant's current disability. The Evaluation l)ivision 
of the Workers' Compensation Department, on March 26, 1980 1 

recommended- claim.::mt be c:,iranted additional temporary total 
disability compensation from March 5, 19 79 through ,July 1 7, 
1979 and compensation for one day only on November 30, 1979 
and that no permanent pattial disability be 9ranted in 
addition to that previously granted by the Determination 
Orders and the stipulation. 

The Board, after reviewing all the evidence in. this 
case, finds that claimant is entitled to an award of additional 
compensation for temporary total disability from March 5, 

.. 19 79 throu~rh July 1 7, 19 7 9 and· frnm November 16, 19 79 throuqh 
November 30, 1979. Further, the Board finds that claimant :i.s. 
entitled to an additional award of compensation equal to 48° 
for 15% unscheduled low back disability. This award is 
based on the report of the Orthopaedic Consultants and the 
rating of claimant's current impairment. The carrier is 
entitled to offset any overpuyrnents of temporary total 
disability compensation against this award of permanent 
p§rtial disability. The Board also urges that the Field 
Services Divis ion of the Workers I Conpens at ion Departn,en t 
contact claimant and work with him and assist.him in obtaining 
employment. 

ORDEP. 

Claimant is hereby qranted temporary total di.st1bility 
compensation from March 5, 1979 through ,Ju1y 17, 1979 and 
from November 16, 1979 through i~ovcnilier 30, 1979, less time 
worked. Claimant is also granted nn additional award of 
compensation equal to 48° for 15~ unschcdulerl disability for 
an injury. to his low back. The carrier is cnti.t1cd to 
offset any overpayments of t0mporary tot.::il disability ,.::iciainst 
the aw.:ird of permanent p,-1rtial c1isabili ty. 
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The carrier, on March 13, 1980 requested u cietcriain.it:ion
of claimant's current disability. The Evaluation Division
of the Workers' Compensation Department, on March 2G, 1980, 
recommended claimant be granted additional temporary total
disability compensation from March 5, 1979 through July 17,
1979 and compensation for one day only on November 30, 1979
and that no permanent partial disability be granted in
addition to that previously granted by the Determination
Orders and the stipulation.

The Board, after reviewing all the evidence in- this
case, finds that claimant is entitled to an award of additional
compensation for temporary total disability from March 5,
1979 through July 17, 1979 and frora November 16 , 1979 through
November 30, 1979. Further, the Board finds that claimant is.
entitled to an additional award of compensation equal to 48° 
for 15% unscheduled low back disability. This award is
based on the report of the Orthopaedic Consultants and the
rating of claimant's current impairment. The carrier is
entitled to offset any overpayments of temporary total
disability compensation against this award of permanent
partial disability- The Board also urges that the Field
 ervices Division of the Workers' Compensation Department
contact claimant and work with him and assist.him in obtaining
employment.

ORDER

Claimant is hereby granted- temporary^ total disability
compensation from March 5, 1979 through July 17, 1979 and
from November 16 , 1979 through N^ovenber 30, 1979 , less time
worked. Claimant is also granted an additional av/ard of 
compensation equal to 48° for 15% unscheduled disability for
an injury'to his low back. The carrier is entitled to
offset any overpayments of tempo.rary total disability ac;ainst
the award of permanent partial disability.

m
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CASE NO. 79-2579 April 11; 198() 

ANNIE-WESTENSEE, CLAIMANT 
Bischoff,· Mur~ay & Strooband, Claimant's Attyi. 
SAIF, Legal Services, Defense Atty. 
Order 

On December 28, J.97() the State /\cci6cnt Jnsura.r.c'e Fund 
requested Board review of the :-;cfcrcc's occ1er. T'hc Ln<lrd 

. subsequently received a letter from cl211mant 1 s attorney 
which it misconstrued to be a request for dismissal of the 
request for review. Ba.sccJ on 'c.hot letn:cr, t:-10 Doard issued 

. its Order of Dismissal. '11h12 Bo.Ted has been ac:·vis0.rl o[ its 
error and hereby dinicts thclt 'ci1c Ordc:r of :'1ismiss,c;_J, dciteC:: 
April 1, 1980, be rescincled ancJ helcl Eoi~ 11au,·;ht. 'l'lic Fund's 
request for r12view is hereby rcinsLtl..:,~c:. 

IT IS SO ORDERED. 

SAIF CLAIM NO. WC 407537 

RUSSELL M. ALLEN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

April 14, 1980 

On November 19, 1972, claimant sustained a compensable 
injury consisting of burns to his hands and f.::i.ce. His claim 
was initially closed by a Determination Order, dated Septem­
ber 28, 1973, which granted claimant an award of temporary 
total disability compensation and an awards of compensation 
equal to 127.5° for 85% loss of the right forearm and 90° 
for 60% loss of the left forearm. Claimant's aggravation 
rights have expired. 

On November 19, 1979, Dr. John Jarrett reported that he 
had performed an amputation of the right ring and little 
fingers and left little finger at the PIP joint~. He re­
lated the need ·for this surgery to claimant's 1972 injury. 

By an Own Motion Order, dated December 27, 1979, the 
Board reopened this .claim and remanded it to the State 
Accident Insurance Fund' to be accepted for the payment of 
compensation commencing on the date claimant was hospital­
ized, November 19, 1979,· and other benefits until this claim 
was closed pursuant to ORS 656.278. 

-61-

# WCB CA E NO. 79-2579 April 11, 1980

ANNIE WE TEN EE, CLAIMANT
Bischoff,' Murray &  trooband, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order

On December 28, 19 79 the  tal:e Accident Insurance Fund
requested Board review of: the I;ot;ercc's order. The Board
subsequently received a letter from claimant's attorney
which it misconstrued to be a request for dismissal of the
request for reviev/. Based on that l.ett-or, rho Board issued
its Order of Dismissal. The Board has been advised of its
error and hereby directs that the Order of .Dismissa],, dated
April 1, 1980 , be rescinded and held for nair;;ht. Tlie Fund's
request for review is hereby reinsta tec;.

IT I  O ORDERED.

 AIF CLAIM NO. WC 407537

RU  ELL M. ALLEN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

April 14, 1980

On November
injury consistin
was initially cl
her 28, 1973, wh 
total disability
equal to 127.5°
for 60% loss of
rights have expi

19, 1972, claimant sustained a compensable
g of burns to his hands and face. His claim
osed by a Determination Order, dated  eptem-
ich granted claimant an award of temporary
compensation and an awards of compensation
for 85% loss of the right forearm and 90° 
the left forearm. Claimant's aggravation
red.

On November 19, 1979, Dr. John Jarrett reported that he
had performed an amputation of the right ring and little
fingers and left little finger at the PIP joints. He re
lated the need for this surgery to claimant's 1972 injury.

By an Own Motion Order, dated December 27, 1979, the 
Board reopened this claim and remanded it to the  tate
Accident Insurance Fund' to be accepted for the payment of
compensation commencing on the date claimant was hospital
ized, November 19, 1979,' and other benefits until this claim
was closed pursuant to OR 656.278.
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Jarrett, on March 7, 1980, reported that all three 
amputated digits have healed with excellent stumps at the 
level of the PIP joints and had no signs of tenderness or 
unusual scar tissue. He had reileased claimant for regular 
work as of February 8, 19 80. . 

On March 20, 1980, the State Accident Insurance Fund 
requested a determination of claimant's. current disability. 
The Evaluation Division of the Workers' Compensation Depart­
ment, on April 2, 1980, recommended that claimant be granted 
an additional award·of temporary total disability compen­
sation for the period of November 19, 1979 through February 

. 7, 19 BO and recommended that claimant not be aw_arded any 
:additional permanent_partial disability". 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted temporary total disability 
compensation from November 19, 1979 through February 7, . 
19 80, less time worked .. The record indicates that this award 
has already been paid to claimant. 

WCB CASE NO. 
NCB CASE NO. 

HAROLD BUCHMAN,· CLAIMANT 

79-4497 
79-6913 

Bruun, Green & Caruso, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark,.Employer 1 s Attys. 
SAIF, Legal Services,· Defense Atty. 
Order Denying Motion 

April 14, 1980 

On March 25, 19B0, Greenwood Irm and Employee Benefits 
Insurance Company {EBI), through their attorney, moved the 
Board to strike that portion of the State Accident Insurance 
Fund's (Fund) brief, ,starting on line 11, page 4, captioned: 
11 SAIF 1 s Motion to Dismiss E_BI's Appeal 11 and including all 
affidavits submitted in conjunction with that portion of the 
Fund I s brief. 

In January· 1980, the Board denied the Fund's motion to 
dismiss EBI's request for Board review of an Opinion and 
Order, dated October 26, 1919, which had affirmed its denial 
of claimant's claim and· remanded the claim to EBI for accept­
ance and payment of compensation. Attached to this motion · 
was an affidavit from the attorney representing the Fund.· 
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Dr. Jarrett, on March 1, 1 80, reported that all three
amputated digits have healed with excellent stumps at the
level of the PIP joints and had no signs of tenderness or
unusual scar tissue. He had released claimant for regular
work as of February 8, 1 80.

On March 20, 1 80, the State Accident Insurance Fund
requested a determination of claimant's, current disability.
The Evaluation Division of the Workers' Compensation Depart­
ment, on April 2, 1 80, recommended that claimant be granted
an additional award of temporary total disability compen­
sation for the period of November 1 , 1 7 through February
.7, 1 80 and recommended that claimant not be awarded any
additional permanent partial disability.

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted temporary total disability
compensation from November 1 , 1 7 through February 7,
1 80, less time worked- The record indicates that this award
has already been paid to claimant.

WCB CASE NO.
VICE CASE NO.

7 -44 7
7 -6 13

April 14, 1 80

O.

HAROLD BUCHMAN,' CLAIMANT
Bruun, Green & Caruso, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, ■ Employer's Attys.
SAIF, Legal ServicesDefense Atty.
Order Denying Motion

On March 25, 1 80, Greenwood Inn and Enployee Benefits
Insurance Company (EBI), through their attorney, moved the
Board to strike that portion of.the State Accident Insurance
Fund's (Fund) brief,-starting on line 11, page 4, captioned;
"SAIF's Motion to Dismiss E.BI' s Appeal" and including all
affidavits submitted in conjunction with that portion of the
Fund's brief, . • .

In January- 1 80, the Board denied the Fund's motion to
dismiss FBI's request for Board review of an Opinion and
Order, dated October 26, 1 7 , which had affirmed its denial
of claimant's claim and remanded the claim to EBI for accept­
ance and payment of coirpensation. Attached to this motion
was an affidavit from the attorney representing the Fund.
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February 1980, the B6arc '.1Eni'e·J the Fund':::: n=,quE"st 
to vacate its order anc. rema/1d this case· to a Ref cree to 
conduct a hearinc:;; concernina:its motion. 

_, 1· 
I , 

· The Board1 after reviewing Greenwood Inn and EDI's 
rrotion, denies it. The Boarq. has. previously ruled that the 
request for Board review _fil~d on their behalf was timely. 
The material offered by the Fund in its brief is of the same 
nature as that offered in its Motion to Dismiss.· 'rhe Board 
finds that portion which Gredmwood Inn and EBI moved aqainst 
has bee~ previciusly ruled on 11by the Board.and its repeiition 
is of no consequence at this time. However, the, Board will 
allow said portion to rernain ! as part of the record. 

i 
ORDER 

I 

Greenwood Inn and EBI 's !Motion to Strike 1 dated March 

25,·1980, is denied. I 

I 

CLAIM NO. B53-124467 April 14, 1980 
I 
I 

PATSY CAR?ENT~R MATHES, CLAPilANT 
Frohnmayer & Deatheraoe, Claimant 1 s· Attvs. 

- I " 
SAIF, Legal Services, Defense Attv. 
Own Motion Determination ! ·' 

On July 17, 1968, claimlnt sustained a compensable 
injury to her low back while I liftinq watermelons. Claimant 
underwent surqerv to her· back on De~erober 16, 1968 consisting 
of a spinal fusi;n from LS t~ Sl and a laminectomy at the 
L4- LS level. Her claim was ini tiallv closed by a Determina­
tion Order, dated October 27i 1969, ~hich awarded claimant 
temporary total disability compensation and compensation 
equal to 64° £or 20% unscheduled low back disability. 
Claimant's aggravation rights have expired. 

-On August 28, 1972, the 1 fusion was repaired and claimant 
underwent a laminotorny. Her i clairr: was reopened on the basis 
of an aggravation of her original condition. A Second 
Determination Order, dated December 24, 19 7 3, awarded claimant 
additional temporary total d_:tsabi li ty compensation and 
additional compensation• equal to 32° for 10% unscheduled 
disability for her low back ~njury. 

On August 1, 1978, Dr. Donald Smith performed an explor;_ 
atory lumbar larninectorny at the L4-5 level on the left, 
resected a scar, performed neurolysis of tµe spinal canal 
and removed extruding disc ftagments at the L4-5 level. 

-fi3-
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In February 1980, the Board denied the Fund's request

to vacate its order and remand this case' to a Referee to 
conduct a hearing concerning ..its motion.

The Board, after reviewing Greenwood Inn and EBI's
motion, denies it. The Board has.previously ruled that the
request for Board review .filed on their behalf was timely.
The material offered by the Fund in its brief is of the same
nature as that offered in its Motion to Dismiss.' The Board
finds that portion which Greenwood Inn and FBI moved against
1 Board.and its repetition

time. However, the^Board will
as part of the record.

has bee.n previously ruled on
is of no consequence at this
allow said portion to remain

ORDER
Greenwood Inn and EBI's[Motion to  trike, dated March

25,'1980, is denied.

CLAIM NO. B53-124467 April 14, 1980

m

PAT Y CARPENTER MATHE , CLAI.^IANT
Frohnmayer & Deatherage, Claimant's' Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On July 17, 1968, claimant sustained a compensable
injury to her low back v^hile lifting watermelons. Claimantunderwent- surgery to her' baeJf on December 16 , 1968 consisting
of a spinal fusion from L5 to  I and a laminectomy at the
L4-L5 level. Her claim was initially closed by a Determina­
tion Order, dated October 27; 1969, which awarded claimant
temporary total disability compensation and compensation
equal to 64° for 20% unscheduled low back disability.
Claimant's aggravation rights have expired.

On August 28, 1972, the;fusion was repaired and claimant
underwent a laminotomy. Hericlaim was reopened on the basis
of an aggravation of her original condition. A  econd
Determination Order, dated December 24, 1973, awarded claimant
additional temporary total disability compensation and
additional compensation-equal to 32° for 10% unscheduled
disability for her low back injury.

On August 1, 1978, Dr. Donald  mith performed an explor­
atory lumbar laminectomy at the L4-5 level on the left,
resected a scar, performed neurolysis of the spinal canal
and removed extruding disc fragments at the L4-5 level.
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Orthopaedic Consultants, in May 1979, reported that 
claimant complained of left leg pain and low back pain. Q 
Cla'imant indicated that her major problem was left leg pain. 9 
They reported that it had been suggested that the L4 level 
be added to the previous existing fusion between the L5 and 
Sl levels. It was noted that this would be the fourth · 
operation on the lumbar spine which, - under usual circumstances, 
presented a rather poor prognosis. Claimant was anxious and 
willing to have the procedure done if it would help her. 

On November 19, 19 79, · Employer_s Insurance of Wausau 
(here·inafter referred to as Wausau) advised the Board that 
based on the Orthopaedic Consultants' report it would not 
oppose an Cwn Motion Order reopening claimant's claim _for 
her July l 7, 196 8 injury. -Wausau further advised the Board 
that it was presently paying compensation ·for temporary 
total disability. under another claim for an injury to claim­
ant1s cervical spine which also had been opened under an Own 
.Motion Order. Wausau stated it would voluntarily pay compen­
sation for temporary total disability under the July 17, 
1968 claim. The Board, in an order ·dated January 9, 1980, 
reopened claimant's claim for the July 17, 1968 injury when 
and if she entered the hospital for the additional surgery 
as recommended by the Orthopaedic Consultants. 

Dr. Donald Smith, in.January 1980, reported that claim­
ant's condition could be considered stationary as of January 
15, 1980. Claimant advised him that she continued to have 
difficulty with her left lower extremity and with left back 
pain. Claimant stated she did not wish to proceed with the 
additional surgery since she felt her condition had improved 
in the last six to eight. months. Dr. ·smith felt that claimant 
had a marked physical irnpa'irment with respect to her abili!:Y 
to.stand and walk extended periods of time, both with respect 
to her back and left lower extremity .. He felt the condition 
could be considered stationary with a relatively high degree 
of physical impairment with respect to the back and left 
lower ext re mi ty .• 

I) • • 

On February 21, 1980, Wausau requested a determination 
of claimant's current disability. The Evaluation Division 
of the Workers' Compensation Department, on April 3, 1980, 
recommended.that claimant be.granted additional temporary 
total disability compensation· from June 11, 1977 through 
January 11, 1980 and suggested that· this award be less time 
worked and less amounts-paid in Claim No. Q53-122440. 
Further, the.Evaluation Division recommended that claimant 
be granted an award·equal to 15% loss of her left leg. 

The Board concurs with this recommendation. 

The Orthopaedic Consultants, in May 1979, reported that 
claimant complained of left leg pain and low back pain.
Claimant indicated that her major problem was left leg pain. 
They reported that it had been suggested that the L4 level
be added to the previous existing fusion between the L5 and
 I levels. It was noted that this would be the fourth
operation on the lumbar spine which,-under usual circumstances,
presented a rather poor prognosis. Claimant was anxious and
willing to have the procedure done if it would help her.

On November 19, 1979, Employers Insurance of Wausau
(hereinafter referred to as Wausau) advised the Board that
based on the Orthopaedic Consultants' report it would not
oppose an Own Motion Order reopening claimant's claim for
her July 17, 1968 injury. Wausau further advised the Board
that it was presently paying compensation for temporary
total disability, under another claim for an injury to claim-
ant's cervical spine which also had been opened under an Own
Motion Order. Wausau stated it would voluntarily pay compen
sation for temporary total disability under the July 17,
1968 claim. The Board, in an order dated January 9, 1980,
reopened claimant's claim for the July 17, 1968 injury when
and if she entered the hospital for the additional surgery
as recommended by the Orthopaedic Consultants.

Dr. Donald  mith, in. January 1980, reported that claim
ant's condition could be considered stationary as of January
15, 1980. Claimant advised him that she continued to have
difficulty with her left lower extremity and with left back
pain. Claimant stated she did not wish to proceed with the
additional surgery since she felt her condition had improved
in the last six to eight months. Dr.' mith felt that claimant
had a marked physical impairment with respect to her ability
to. stand and walk extended periods of time, both with respect
to her back and left lower extremity. He felt the condition
could be considered stationary with a relatively high degree
of physical impairment with respect to the back and left 
lower extremity.

On February 21, 1980, Wausau requeste'd a determination
of claimant's current disability. The Evaluation Division
of the Workers' Compensation Department, on April 3, 1980,
recommended'that claimant be granted additional temporary
total disability compensation from June 11, 1977 through
January 11, 1980 and suggested that this award be less time
worked and less amounts-paid in Claim No. D53-122440.
Further, the.Evaluation Division recommended that claimant
be granted an•award equal to 15% loss of her left leg.

The Board concurs with this recommendation.

m

­

­



       
         

          
         

            
     

        
        

           
           
      

         
    

   

  
    
     

    

  

          
         

        
          

             
          

           
            

         
       

           
       

           
        

       
          

        
        

        
           

           
         

Claimant is hereby granted temporary total qisability 
compensation from June 11, 1977 through January 11, 1980, 
less time worked, and·less amounts paid in Claim No. D53-
122440, Claimant is also awarded compensation equal to 15% 
loss of the left leg. These awards are in addition to any 
previous awards claimant has been granted. 

Claimant's attorney has already been granted a reasonable 
attorney's fee out of the temporary total disability compensa­
tion by the own Motion Order of January 9, 1980. Claimant's 
attorney is also entitled to a fee equal to 25% of the 

·. increased compensation for permanent partial disability 
granted by this order,. payable out of said compensation as 
paid, not to exceed "$3,000. 

WCB CASE NO. 79-7162 

EDWARD V. MAUI<:, CLAIMANT 
Evohl F·. Malagon, Claimant• s Attv. 
J.W. McCracke;, Jr., Employer's ~tty. 
Stipulation & Order of Dismissal 

A!)ril 14, 1980 

THIS MATTtR came on regularly h~forc the und~csigncd 
board member, the claimant appec1rinq personally and by his 
attorney, Evohl F. Malagon, and Lhc employer, Weye~h00uscr 
Company, appearing by its attorney, ,J. \\/. Mccracker\, Jr.; anJ. 
it appe~ring that on or about March 2, 1978, the claimant 
sustained a compensable .injury tc his buck \vhile cmp1cyed a~:; 
a laoorer in the employGr's, ~pringfield, Oregon Branc~; and . 
it furthe~ appearing that on February·lG, 1979, a determination 
ordc r issued .:, WiJ cd i nq the cl a i ::1,, n t ,:Ol:i()Cn c;.:i t-. ion for ·!>:: ;11po r. o 1·y 
total disability inci.usively fro:,:.' 1\pci:1: 4, 1 1)78 th·cotP.jh 
September 13, 1978, les,,: t.irnc. work eel, and bo::.mporary partic,l 

·disability inclusively 1=rcm Sept2mbe~· i4, 1978 throuCJh 
January 28, 1979; and it further ~pp~aiing that on August 8, 
1979, a second deterraination order lssued awarding th,.· 
claimant compensation for temporary tcitai disability _n­
clusively from April 25, 1979 through May 22, 1979; and it 
further appearing .that neither the~ c1ctc.rr:-,inatin!1 o,::-d0,- nor 
the second determina~ion order a~ardcd th~ claimant a11y 
·compensation for permanent parti~l disability; and it furthor 
appearing that a hearing was h~1d 0n March 2G, 1980 before 
Lyle R. Wolff, Referee, ancl thi:1 t an opi n:i.on and order \vas 
entered on March 28, 1980 which contained the followin1 
order: 
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ORDER
Claimant is hereby granted temporary total disability

compensation from June 11, 1977 through January 11, 1980,
less time worked, and less amounts paid in Claim No. D53-
122440, Claimant is also awarded compensation equal to 15%
loss of the left leg. These awards are in addition to any
previous awards claimant has been granted.

Claimant's attorney has already been granted a reasonable
attorney's fee out of the temporary total disability compensa
tion by the Own Motion Order of January 9, 1980. Claimant's
attorney is also entitled to a fee equal to 25% of the 
increased compensation for permanent partial disability
granted by this order,.payable out of said compensation as
paid, hot to exceed $3,000,

WCB CA E NO. 79-7162

EDWARD V. CLAIJ'IANT
Evohl F. Malagon, Claimant's Atty.
J.W. McCracken, Jr., Employer's Atty.
 tipulation & Order of Dismissal

April 14, 1980

m

Tfil MATTER came on regularly before the unde r. signed
board member, the claimant appearing personally and by his
attorney, Evohl F. Malagon, and the employer, Weyerhaeuser-
Company, appearing by its attorney, J. W. McCracken, Jr.; and
it appearing that on or about March 2, 1978 , the claim.ant
sustained a compensable injury to his back while employed as
a laDorer in the employer's,  pring irield, Oregon Branch; and .
it further appearing that on February 16 , 1979, a detorm.inat i on 
order issued awardine the cl.aimant i.:ompensa lion for hoinporary
total disability inclusively from'April 4, ].978 through
 eptember 13 , 1978 , less time, worked, and temporary partial
disability inclusively from  eptember 14, 1978 through
January 28, 1979; and it further appearing that on August 8,
1979, a second determination order issued awarding th.,
claimant compensation for temporary total disability ..n-
clusively from April 25, 1979 through May 22, 1979; and it 
further appearing .that neither the determination order nor
the second determination order av/arded the claimant any
•compensation for permanent partial disability; and' it further
appearing that a hearing was held on March 26, 1980 before
Lyle R. Wolff, Referee, and that an opinion and order was
entered on March 28, 1980 which contained the following
order:
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      IS HEREBY CONSIDERED AND ORDERED t!1c1t: 

(1) Claimant shall be paici ti.me loss from April 
4, 1978 through October 8 1 1979, less time wo~~ed 
and less time toss paid previously, whether or .10t 
authorized by Evaluation, and claimant's counsel is 
granted twenty-five percent (25%) of this additional 
award of time lossr as and for a reasonable 
atiorney's fee, not to exceed $500, payable out of 
this increased award of time loss; and, 

(2) Claimant is awarded permanent partial 
{unscheduled) disability compensation equal to 
eighty degrees (80°) for twenty-five percent (25%) 
unscheduled back disability resulting from the· 
March 2, 1978 job injury; and · 

(3) Claimant•~ counsel is awarded twenty-five 
percent (25%) of this award of permanent partial 

partial disability comp, ·,f;_ation 1 as and for a reason­
able at torncy I s fee, p,1 .. , , le out of compensa t.=l on as 
paid, not to exceed $2,uuu." 

And it further appearinq that the employer has requested a 
board review and the claimant has cross requested a board 
review; and it further appearing that this matt~r has been 
fully compromised by the par~ies, 

IT IS ORDERED that the claimant's award of permanent 
pa!tial disability be and the same hereby is modified and re~ 
duced to compensation equal to 48 degrees for 15 perc1.=,nt un-. 
scheduled back disability; and 

IT IS FURTHER ORDERED that the order in the referee's 
opinion and order is affirmed in al~ other respects; QDd 

IT IS FURTHER OFDERED 'tha t all compensation rc,,1ainlnci 
payable to the claimant, and all attorney's fees remaining 
payable to the claimant's attorney, by reason of· this a~ard, 
shall b~ paid in lump sums; ~nd 

IT IS FURTHER ORDERED that the employer's requ0st for 
review ~nd the claimant's cross-request for.review be and the 
same hereby are dismissed with prejudice. 

IT IS SO STIPULATED this 14th day of April", 1980. 
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(1) Claimant shall be paici time loss from April
4, 1978 through October 8, 1979, less time worked
and less time loss paid previously, whether or not 
authorized by Evaluation, and claimant's counsel is
granted twenty-five percent (25%) of this additional
award of time loss, as and for a reasonable
attorney's fee, not to exceed $500, payable out of
this increased award of time loss; and,

(2) Claimant is awarded permanent partial
(unscheduled) disability compensation equal to
eighty degrees (80°) for twenty-five percent (25%)
unscheduled back disability resulting from the’
March 2, 1978 job injury; and

(3) Claimant's counsel is awarded twenty-five
percent (25%) of this award of permanent partial

partial disability comp-, risation, as’ and for a reason
able attorney's fee, pa -.i-le out of compensat:ion as
paid, not to exceed $2,uuu."

And it further appearing that the employer has requested a
board review and the claimant has cross requested a board ’ ;
review; and it further appearing that this matter has been
fully compromised by the parties,

IT I ORDERED that the claimant's award of permanent
partial disability be and the same hereby is modified and re
duced to compensation equal to 48 degrees for 15 percent un-.
scheduled back disability; and

"it is FURTHER ORDERED that the order in the referee's
opinion and order is affirmed in all other respects; and

IT I FURTHER ORDERED that all compensation rc:'iaining
payable to the claimant, and all attorney's fees remaining
payable to the claimant’s attorney, by reason of- this award, 
shall be paid in lump sums; and

IT I FURTHER ORDERED that the employer's request for
review and the claimant's cross-request for,review be and the
same hereby are dismissed with prejudice.

IT I  O  TIPULATED this 14th day of April’, 1980.

"IT I HEREBY CON IDERED AND ORDERED that:

m

m
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CASE NO. 79-·6GJ.8 

RUSSELL D. RIGGS, . CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Stipulation 

April 14, 19f30 

IT IS HEREBY STIPULATED AND AGREED by and between the 
above named. claiman"!:: and International Paper Company that 

claimant's appeal from the Determinaiton Order made, entered 

and mailed on July 11, 1979, shall be compromis·ea and settled, 

subject to the approval of the Workers' Compensation Board, 
by the claimant withdrawing his Request for Review and, in 

consideration thereof, accepting from the employer, and the 

: employer awarding claimant incr1~ased compensation for 
permanent partial disnbility proximately resulting from 
claimant's injury of May 18, 1976, equal to 15° for 10% 
loss function of a leg, making a total of 50% loss function 
of a leg. 

IT IS FURTHER STIPULATED that Roger B. Todd, claimant's 
attorney, be and he is hereby, awarded an-attorney's fee 
equal to 20% of said 10% increased award of permarient 
partial- disability, said fee to be a lien upon and payable 
out of said award. · 

CLAIM NO. A 613798 

MILES SHAUL, CLAIMANT 
Walter T. Aho, Claimant's Attv .. 
SAIF, Legai'services, Defense-Atty~ 

April 14, 1990 

On September 17, 1979, claimant, by- and through his 
attorney, requested the Board reopen his claim under its own 

motion jurisdiction. 1\. ttached _to this :request were various· 
medical reports. Claimant had originally injured his right 

knee on June 11, 195~ when a large beam fell across his leg 
at the knee. This claim was initially closed by a Determina­
tion Order, dated March 14, 1961, which awarded claimant 
periods of temporary total disability compensation and 
compensation equal to 35% loss of function of the right 
knee. Claimant's aggravation rights have e}:pired. 
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WCB case; no. - 79-6bJ.8 April 14, 1980

RU  ELL D. RIGG ,'CLAIMANT
 AIF, Legal  ervices, Defense Atty.
 tipulation

IT I EIEREBY  TIPULATED AND AGREED by and between the
above named claimant and International Paper Company that
claimant's appeal from the Determinaiton Order made, entered
and mailed on July 11, 1979, shall be compromised and settled,
subject to the approval of the Workers’ Compensation Board,
by the claimant withdrawing his Request for Review and, in 
consideration thereof, accepting from the employer, and the
employer awarding claimant increased compensation for
permanent partial disability proximately resulting from
claimant's injury of May 18, 1976, equal to 15° for 10%
loss function of a leg, making a total of 50% loss function
of a leg.

IT I FURTHER  TIPULATED that Roger B. Todd, claimant's
attorney, be and he is hereby, awarded an•attorney's fee
equal to 20% of said 10% increased award of permanent
partial-disability, said fee to be a lien upon and payable
out of said award.

CLAIM NO. A 613798 April 14, 1980

MILE  HAUL, CLAIE-IANT
Walter T. Aho, Claimant's Attv..
 AIF, Legal  ervices, Defense Atty.

On  eptember 17, 1979, claimant, by" and through his
attorney, requested the Board reopen his claim under its own
motion jurisdiction, /ittached .to this request were various
medical reports. Claimant had originally injured his right
knee on June 11, 1957 when a large beam fall across his leg 
at the knee. This claim was initially closed by a Determina­
tion Order, dated March 14, 1961, w^hich awarded claimant
periods of temporary total disability compensation and
compensation equal to 35% loss of function of the right
knee. Claimant's aggravation rights have expired.
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July 1979, Dr. Winfred Clarke reported that the· 
problem in the knee was a continuation of degenerative 
changes "of 1960 along the natural progression". In October 
1979, Dr. Clarke opined that the original arthritic problem 
was related to claimant's trauma in 1957 and that claimant's 
present problem was related to the original injury. While 
there had been a worsening of his condition along the lines 
of ·a progression of his arthritic changes, Dr. Clarke felt 
_there was. a "cause and effect" between the original injury 
_and qlaimant 1 s current problem .. Dr. ·c1arke found there were 
considerable, arthritic changes in the knee joint at that 
time with considerable limitation of motion. 

On December 12, 1979, the Board advised the State 
Accident Insurance Fund of claimant's request and asked that 
it ad.~ise the Board of its position with respect thereto. 
The.State Accident Insurance Fund, in January 1980, requested 
that claimant be examined by the Orthopaedic Consultants . 

. On February 28, 1980, .the Orthopaedic Consultants 
opined that claimant's right knee condition had worsened. 
They indicated the present symptoms of the right kne·e arose 
in part out of the 1957 injury and in part were due to 
degenerative arthritis involving both knees which was more 

marked on the right because of the 1957 injury. They felt 
claimant could continue to work at his present job. At the 

· present time, they felt that claimant's impairment due to 
the 1957 injury did not exceed that which ·had been previously 
documented~ 

The State Accident Insurance Fund, on March 26, 19 80, 
advised the Board that it was opposed to an Own Motion Order 
reopening this claim. This is based on the Orthopaedic 
Consultants' report and other medicals which indicated that 
claimant's condition remained stationary and that there is 
r:io additional impairment over that-which had been previously 
granted. 

The Board, after thoroughly considering the evidence 
before it·, finds that reopening of claimant's claim under 
its own motion j~risdiction is not warranted at this time 
and, therefore, denies claimant's request. 

ORDER 

Claimant's request that his claim for the June 11, 1957 
industrial injury be reopened is hereby denied. 

Pursuant to ORS.656.278(3) neither party has a right to 
a hearing, review or appeal. 
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In July 1979 , Dr. Winfred Clarke reported that the'
problem in the knee was a continuation of degenerative
changes "of 1960 along the natural progression". In October
1979, Dr. Clarke opined that the original arthritic problem
was related to claimant's trauma in 1957 and that claimant's
present problem was related to the original injury. While
there had been a worsening of his condition along the lines 
of a progression of his arthritic changes, Dr. Clarke felt
there was. a "cause and effect" between the original injury
and claimant’s current problem. Dr.‘Clarke found there were
considerable, arthritic changes in the knee joint at that
time with considerable limitation of motion.

On December 12, 1979, the Board advised the  tate
Accident Insurance Fund of claimant's request and asked that
it advise the Board of its position with respect thereto.
The^ tate Accident Insurance Fund, in January 1980, requested
that claimant be examined by the Orthopaedic Consultants.

On February 28, 1980, .the Orthopaedic Consultants
opined that claimant's right knee condition had worsened.
They indicated the present symptoms of the right knee arose
in part out of the 1957 injury and in part were due to
degenerative arthritis involving both knees which was more

marked on the right because of the 1957 injury. They felt 
claimant could continue to work at his present job. At the 
present time, they felt that claimant's impairment due to
the 1957 injury did not exceed that which had been previously
documented^

The  tate Accident Insurance Fund, on March 26, 1980, 
advised the Board that it was opposed to an Own Motion Order
i-eopening this claim. This is based on the Orthopaedic
Consultants’ report and other medicals which indicated that
claimant's condition remained stationary and that there is
no additional impairment over that-which had been previously
granted.

The Board, after thoroughly considering the evidence •-
before it, finds that reopening of claimant's claim under
its own motion jurisdiction is not warranted at this time
and, therefore, denies claimant’s request.

ORDER
Claimant's request that his claim for the June 11, 1957 

industrial injury be reopened is hereby denied.

Pursuant to OR '656.278(3) neither party has a right to 
a hearing, review or appeal.
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CLAIM NO. DC 405769 

RICHARD A. WARE, CLAI-MANT 
Ken Colley, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
SAIF, Legal Services,. Defense Atty. 
Own Motion Order · 

April 14, 1980 

On September 2 8, 19 78, the Board referred claimant's 
request for own motion reopening of his claim for his Nov­
ember 3, 1972 injury to the Hearings Division to be consol­
idated with a hearing on a claim for a new injury. The . 
'issue to be decided was whether claimant's current condition 
was the result of his 19 72 injury, at which time the State 
Accident Insurance Fund (Fund) provided workers' compensa­
tion insurance coverage, or of a new injury and the respon­
sibility of Employee Benefits Insurance· Company (EBI} . 

A hearing was held on February 20, 1980 to resolve this 
issue. The•Referee found claimant's present low back condi­
tion was related to his 1972 injury. The Referee also found 
claimant had sustained a new injury to his thoracolumbar 
spine. In a separate Opinion and Order, the Referee re­
manded claimant 1 s claim for a new injury to EBI for accept~ 
ance and payment of appropriate :workers' compensation bene­
fits. 

The-Board, after reviewing the transcript and all the 
evidence, affirms· and ·adopts as its own the recommendation 
of the Referee, a copy of which ·is attached hereto. ~he 
Board concludes that claimant's request·for own motion 
reopening of his claim for the 1972 low back injury is 
warranted. The Board remands that claim to the Fund for 
acce'ptance and payment of benefits relating to the low back 

. and not covered by or provided for by EBI, until the low 
back claim is closed pursuant.to ORS 656.278. 

IT IS SO ORDERED. 

ADVISORY OPINION, FINDINGS AND RECOMMENDATIONS 

A hearing was held in this m~tter on February 20, 
1980,consolidated with the hearing in WCB Case No. 79-7722, at 
Salem, Oregon before HGrold M. Daron, Referee. This hearing was 
conducted pursuant to the own Motion Order Referring for Consoli­
dated Hearing entered by the Workers' Compensation·Board in. this 
matter on September 28, 1979. Claimant was present and represented 
at the hearing by Ken Colley, attorney. The employer involved in 
this claim,· Astoria.Office Supply, Inc,, was repr~sented through 
the State Accident Insurance Fund by Quintin B, Estell, attorney. 
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CLAIM NO. DC 405769

RICHARD A. WARE, CLAIMANT
Ken Colley, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys,
 AIF, Legal  ervices,. Defense Atty.
Own Motion Order

April 14, 1980

.On  eptember 28, 1978, the Board referred claimant's
request for own motion reopening of his claim for his Nov
ember 3, 1972 injury to the Hearings Division to be consol
idated with a hearing on a claim for a new injury. The 
issue to be decided was whether claimant's current condition
was the result of his 1972 injury, at which time the  tate
Accident Insurance Fund (Fund) provided workers' compensa
tion insurance coverage, or of a new injury and the respon
sibility of Employee Benefits Insurance Company (EBI).

A hearing was held on February 20, 1980 to resolve this
issue. The'Referee found claimant's present low back condi
tion was related to his 1972 injury. The Referee also found
claimant had sustained a new injury to his thoracolumbar
spine. In a separate Opinion and Order, the Referee re
manded claimant's claim for a new injury to EBI for accept
ance and payment of appropriate workers’ compensation bene
fits .

The-Board, after reviewing the transcript and all the 
evidence, affirms' and adopts as its own -the recommendation
of the Referee, a copy of which-is attached hereto. 'The
Board concludes that claimant's request for own motion
reopening of his claim for the 1972 low back injury is
warranted. The Board remands that claim to the Fund for
acceptance and payment of benefits relating to the low back
and not covered by or provided for by EBI, until the low 
back claim is closed pursuant.to OR 656.278.

IT I  O ORDERED.

ADVI ORY OPINION, FINDING AND RECOMMENDATION 

A hearing was held in this matter on February 20,
1980, consolidated with the hearing in WCB Case No, 79-7722, at
 alem, Oregon before Harold M. Daron, Referee, This hearing was
conducted pursuant to the Own Motion Order Referring for Consoli
dated Hearing entered by the tVorkers' Compensation Board in, this
matter oh  eptember 28, 1979. Claimant was present and represented
at the hearing by Ken Colley, attorney. The employer involved in
this claim, Astoria‘Office  upply, Inc,, was represented through
the  tate Accident Insurance Fund by Quintin B, Estell, attorney.
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21, 1979 claimant, by and through his 
attorney, requested the Board to exercise its own motion juris­
diction and reopen his request for an injury sustained on Novem­
ber 3, 1972 to his low back. Cl~imant's claim was initially 
closed on June 11~ 1973 and his aggravation rights have expired. 
Claimant has been awarded, as to the present time; compe_nsation 
equal to 55% unscheduled low back disability. Claimant feels his 
present condition'is either the result of his 1972 industrial 
injury, at which time the State Accident Insurance Fund was the . 
carrier, or of a·new injury sustained for a different employer and 
the responsibility of that employer's carrier, Employee Benefits 
Insurance Company~ -· Claimant has submitted a claim to EBI,- ·which 
was denied, ·and the request fo~ hearing was the subject of WCB 

:.Case No. 79-7722, consolidated with this case for hearing.' Claim­
ant desires·to have determined who is responsible for his present 
cond.itions~ he believes he is entitled to continuing benefits. 
The Board, after considering what evidence had been submitted to 
it, concluded that it would be in-the best interest of the party 
to remand the matter to the Hearings Division-for determination 

·whether-claimant had suffered a new injury or an aggravation of 
hi~ 1972 industrial injury. · 

. I, 
V 

When the hearing session was concluded, the hearing 
was ccintinued until a transcript had been prepared. The t~anscript 
was received and the hearing was. closed on March 10, 1980·. · The 
exhibits which were submitted·at the hearing were completely admitted 

into ev~dence in both cases. In order th~t the Boar~ will be 
completely advised as _to my dec·ision concerning the issues 
presente.:! in this hear int;, :;: _arr, ·atta,ching a copy of -my Opinion 
and Order in·WCB Case No. ?9-7722, marked Appendix "A", entered 
this same date. · 

Based upon the e~idence presented in this he~rin~; 
the Referee makes the following 
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On August 21, 1979 claimant, by and through his
attorney, requested the Board to exercise its own motion juris-
diction and reopen his request for an injury sustained on Novem
ber 3, 1972 to his low back. Claimant's claim was initially
closed on June 11, 1973 and his aggravation rights have expired.
Claimant has been awarded, as to the present time; compensation
equal to 55% unscheduled low back disability. Claimant feels his
present condition is either the result of his 1972 industrial
injury, at which time the  tate Accident Insurance Fund was the
carrier, or of a new injury sustained for a different employer and
the responsibility of that employer's carrier. Employee Benefits
Insurance Company'. Claimant has submitted a claim to EBI, whichwas denied, and the request for hearing was the subject of WCB |j

■ Case No, 79-7722, consolidated with this case for hearing. ' Claim
ant desires to have determined who is responsible for his present
conditions; he believes he is entitled to continuing benefits.
The Board, after considering, what evidence had been submitted to 
it, concluded that it would be in the best interest of the party
to remand the matter to the Hearings Division for determination
whether•claimant had suffered a new injury or an aggravation of
his 1972 industrial injury.

When the hearing session was concluded, the hearing
was continued until a transcript had been prepared. The transcript ■
was received and the hearing was.closed on March 10, 1980. • The
exhibits which were submitted at the hearing were completely admitted

into evidence in both cases. In order .that the Board will be
completely advised as to my decision concerning the issues
presented in this hearing, I air. at::aching a copy of my Opinion
and Order in WCB Case No, 79-7722, marked Appendix "A", entered
this same date.

Based upon the evidence presented in this hearing;
the Referee makes the following

#

70- -

­

­



       
           
          

          
           
          

           
         

          
         

         
         

           
           

         
        

         
            

          
 

      
          

         
         

          
           
         

          
           

    
        

          
           

         
            
          
        

       
       

           
       

       
        

      
      

     

    
      

    
       
     

   
    

    
      

Claimant sustained ·a compensable injury to his low 
back on November 3, 1972 when he suddenly developed acute low 
back pain while working with business machines and lifting various 
equipment. Treatment was. provided for this injury by the State 
Accident Insurance Fund, on hehalf of his employer at the time, 
Astoria Office Supply, Inc., at least until.his claim was closed 
once again on September 12, 1977, The record does not specifically 
indicate· when the State Accident Insurance Fund actually- declined 
to provide further treatment to claimant but the actual-cessation 
of providing medical services is not terribly important to the 
issues actually involved in these two cases. During_the course 

_-of treatment which was provided claimant underwent two major 
surgeries. A laminectomy and removal of the disc between L4, LS 
vertebrae was performed on Noverr.ber 14, 1972. For a time thereafter, 
his condition improved, during which he connnenced a vocational 
rehabilitation retraining program, but he continued to have per­
si'st'ent low back pain. His condition eventually began to worsen 
once again in 1975 and 1976, which led to the second surgery, 
a lumbosacral fusion involving the L4, L5 and Sl vertebrae,on 
May 24, 1976. · 

Although the fusion surgery significantly improved 
his lumbosacral conditior., he continued-to have low back pain of 
varying degree, dependent upon the nature and extent of his 
activities, whether working or not working which continued even 
after he terminated his employment at Oregon State University in 
March, 1979 .. These symptoms were all associated with his lurnbo­
-sacral condition. His lumbosac~al condition did seem to be 
relatively stable while he was working at Oregon State University 
except that he noticed increased pain after he had been sitting 
for long periods of time. 

~laimant began working for Jones Drilling Co. in 
March, 1979. His employment was mainly clerical but sometimes he 
would assist in loading swimming pools, which would weigh .up to 
approximat~ly 100 pounds, onto trucks and pickups. Usually ~e 
and one other person would lift these pools. In May, 1979 he 
began to notice increasing pain in his back after lifting activi­
ties which was identifled by his treating physician_, Dr. Thomas 

Martens, as increasing pain in his low back at the thoraco-lumbar 
junction, which was above his low back surgery (Ex. 23, p. 22 & 
Ex. 80, ? . 8, lines 8 o.· 9) . Dr. Martens diagnosed this condition 
as a thoracolumbar spine strain (Ex. 23, p. 22 and Ex. 63). In 
between May 16, 1979, when claimant first reported this area of 
pain to Dr. Martens, and June 15, 1979 claimant had medical 
treatment from Dr. Martens and physical therapy. On June 15, 1979 
claimant was hospitalized for bed rest and pelvic traction related 
to the recurrent thoracolumbar pain (Ex. 23 1 p. 23 and Ex. 63). 
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m
FINDING 

Claimant sustained a compe^nsable injury to his low 
back on November 3, 1972 w’hen he suddenly developed acute low
back pain while working with business machines and lifting various
equipment. Treatment was. provided for this injury by the  tate
Accident Insurance Fund, on behalf of his employer at the time,
Astoria Office  upply, Inc., at least until.his claim was closed
once again on  eptember 12, 1977. The record does not specifically
indicate when the  tate Accident Insurance Fund actually- declined
to provide further treatment to claimant but the actual cessation
of providing medical services is not terribly important to the
issues actually involved in these two cases. During.the course
;of treatment which was provided claimant underwent two major
surgeries. A laminectomy and removal of the disc between L4, L5
vertebrae was performed on Novemt)er 14, 1972. For a time thereafter,
his condition improved, during which he commenced a vocational
rehabilitation retraining program, but he continued to have per
sistent low back pain. His condition eventually began to worsen
once again in 1975 and 1976, which led to the second surgery,
a lumbosacral fusion involving the L4, L5 and  I vertebrae,on
May 24,1976.-

Although the fusion surgery significantly improved
his lumbosacral condition, he continued-to have low back pain of
varying degree, dependent upon the nature and extent of his 
activities, whether working or not working which continued even
after he terminated his employm.ent at Oregon  tate University in
March, 1979. . These symptoms were all associated with his lumbo-
-sacral condition. His lumbosacral condition did seem to be
relatively stable while he was working at Oregon  tate University
except that he noticed increased pain after he had been sitting
for long periods of time.

Claimant began working for Jones Drilling Co. in
March, 1979. His employment was mainly clerical but sometimes he
would assist in loading swimming pools, which would weigh up to
approximately 100 pounds, onto trucks and pickups. Usually he
and one other person would lift these pools. In May, 1979 he
began to notice increasing pain in his back after lifting activi
ties which was identified by his treating physician. Dr. Thomas

Martens, as increasing pain in his low
junction, which was above his low back
Ex. 80, p. 8, lines 8  - 9) . Dr. Marten
as a thoracolumbar spine strain (Ex. 23
between May 16, 1979, when claimant fir
pain to Dr. Martens, and June 15, 1979
treatment from Dr. Martens and physical
claimant was hospitalized for bed rest
to the recurrent thoracolumbar pain (Ex

back at the thoraco-lumbar
surgery (Ex. 23, p. 22 &
s diagnosed this condition
, p. 22 and Ex. 63). In
st reported this area of
claimant had medical
therapy. On June 15, 1979 

and pelvic traction related
. 23, p. 23 and Ex. 63).
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that hospitalization he continued to have 
both low back and upper-lower back pain with occasional episodes ci) 
of radiating pain into tbe left leg. The limited medical examina-
tions and treatment which, claimant received after that time were 
for all of cla~mant' s complaint~ and symptoms.· He continued to 
receive medication without distinction as to the locality origin 
of symptoms or complaints, the medication merely being for back 
pain and other complaints associated with that pain. 

In July, 1979 his employment with Jones Drilling Co. 
was terminated. There is conflicting evide'nce as to the primary 
reason for this termination but it was, at least in part, due to 
'the difficulty claimant encountere~a when assisting lifting the 

, swimming pools. 

In August, 1979, claimant underwent initial examina­
tion and conference at the Northwest Pain Center on referral of 
Dr. Martens. Ac6eptance of claimant into the program was approved, 
by the Northwest Pain Center b~t the State Accident Insuranqe 
Fund did not approve the referral and did not provide claimant 
with a teason why it (the Fund) would not be responsible i6r the 
pain clinic services. · 

On August 20, 1979 claimant filed a workers' .. notice 
of injury.with the employer, Jones Drilling Co.,for workers•· 
compensation ·benefits for an injury ·occurring on or about Jurie, 15, 
16 and 17, 1979 to th~ lower and middle back. This claim was' 

: denied by Employees Benefits Insurance Co., on behalf of emp~oyer U) 
Jones Drilling-Co.~ on Se~tmeber 10, 1979. 

On August 21, 1979 claimant filed a petition to the 
workerst compensation board to reopen his claim for the November 3, 
1972 injury under the Board's Own Motion authority, 

On cross examination by deposition, Dr. Martens 
indicated that while it was.possible for the pain at the thoraco­
lumbar junction to be a residual of the lumbosacral fusion, it 
wa~, unusual. Further, Dr. Martens, afte~ being advised of the· 
•lifting activities of claimant at Jones Drilling Co, 1 indicated 
that those lifting a?tivities would be a material contributing factor 

to the thoracolumbar junction strain and the onset of pain at that 
level. 

Based upon the foregoing Findings, the Referee makes 
the following 
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Following that hospitalization he continued to have
both low back and upper-lower back pain with occasional episodes
of radiating pain into the left leg. The limited medical examina
tions and treatment which, claimant received after that time were
for all of claimant's complaints and symptoms.- He continued to
receive medication without distinction as to the locality origin
of symptoms or complaints, the medication merely being for back
pain and other complaints associated with that pain.

In July, 1979 his employment with Jones Drilling Co.
was terminated. There is conflicting evidence as to the primary
reason for this termination but it was, at least in part, due to
the difficulty claimant encountered when assisting lifting the
.swimming pools.

In August, 1979, claimant underwent initial examina
tion and conference at the Northwest Pain Center on referral of
Dr. Martens. Acceptance of claimant into the program was approved,
by the Northwest Pain Center but the  tate Accident Insurance
Fund did not approve the referral and did not provide claimant
with a reason why it (the Fund) would not .be responsible for the
pain clinic services.

On August 20, 1979 claimant filed a workers', notice
of injury with the employer, Jones Drilling Co.,for workers'"
compensation benefits for an injury occurring on or about June 15,
.16 and 17, 1979 to the lower and middle back. This claim was
denied by Employees Benefits Insurance Co., on behalf of employer
Jones Drilling Co,, on  eptmeber 10, 1979,

On August 21, 1979 claimant filed a petition to the 
workers' compensation board to reopen his claim for the November 3,
1972 injury under the Board’s Own Motion authority.

On cross examination by deposition, Dr, Martens
indicated that while it was possible for the pain at the thoraco
lumbar junction to be a residual of the lumbosacral fusion, it
was- unusual. Further, Dr. Martens, after being advised of the
-lifting activities of claimant at Jones Drilling Co., indicated
that those lifting activities would be a material contributing factor

to the thoracolumbar junction strain and the onset of pain at that
level.

the following
Based upon the foregoing Findings, the Referee makes
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In the Board's Order Referring the Own Motion case 
for. Hearing, the Board directed the undersigned Referee as follows: 

"Upon conclusion of the hearing, the Referee shall cause 
a transcript of the proceedings to be prepared and sub­
mitted to the Board. If he finds that claimant's present 
condition is the result of his 1972 injury and represerits 
a worsening thereof he shall so recommend to the Board, 
and enter an order denying claimant's 1979 claim. Other­
wise, he shall recommend to the Board that the request 
for own motion relief be -denied and enter an Opinion and 
Order remanding claimant 1 s new injury claim to the carrier 
for acceptance and payment of compensation." 

Under the circumstances presented in this own 
motion proceeding and in WCB Case No, 79-7722, I do not feel 'I 
can strictly comply with those specific directions. 

It is my opinion., based upon the evidence presented, 
that claimant has continuing symptoms of pain resulting from worsened 
conditions of his lumbosacral injury which occurred in 1972 and 
these conditions.have been caused to become worse by the activities 
in which he engaged while working for Jones Drilling Co: that this 
increase in worsened conditions does not constitute a new injury 
but is an aggravation of the previous injury under the decision. of 
the Court of Appeals in Calder v. Hughes & Ladd, 23 Or App 66, 
which is applicable to the instant case by the similarity of factual 
circumstances. 

' 
It is also my opinion that claimant has additionally 

sustained a new injury while working for Jones Drilling Co. from 
the lifting activities in which he participated. That injury was 
a different injury at a new anatomical site, a thoracolumbar spine 
strain, as diagnosed by Dr. Martens~ the medical relationship 
between claimant's employment activities and the injury has been 
established by the testimony of Dr. Martens. However, the after 
effects of the two injury conditions are interrelated, I would 
exclude, however, from that interrelationship the specific medical 
treatment which claimant received between May 16, 1979 and June 17, 
·1979 which was specifical,ly provided for the thoracolwnbar stra~n 
and would be the responsibility solely of th~ employer, Jones 
Drilling Co., and its carrier, Employee Benefits Insurance Co. 
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m
RECOMMENDATION 

In the Board’s Order Referring the Own Motion case
for. Hearing, the Board directed the undersigned Referee as follows;

"Upon conclusion of the hearing, the Referee shall cause
a transcript of the proceedings to be prepared and sub
mitted to the Board, If he finds that claimant's present
condition is the result of his 1972 injury and represents
a worsening thereof he shall so recommend to the Board,
and enter an order denying claimant’s 19,79 claim. Other
wise, he shall recommend to the Board that the request
for own motion relief be -denied and enter an Opinion and
Order remanding claimant's new injury claim to the carrier
for acceptance and payment of compensation,"

Under the circumstances presented in this own
motion proceeding and in WCB Case No, 79-7722, I do not feel 'l
can- trictly comply with those specific directions.

■ It is my opinion, based upon the evidence presented,
that claimant has continuing symptoms of pain resulting from worsened
conditions of his lumbosacral injury which occurred in 1972 and
these conditions.have been caused to become worse by the activities
in which he engaged while working for Jones Drilling Co; that this
increase in worsened conditions does not constitute a new injury
but is an aggravation of the previous injury under the decision of
the Court of Appeals in Calder v. Hughes & Ladd, 23 Or App 66,
which is applicable to the instant case by the similarity of factual
circumstances.

%
It is also my opinion that claimant has additionally

sustained a new injury while v/orking for Jones Drilling Co, from
the lifting activities in which he participated. That injury was
a different injury at a new anatomical site, a thoracolumbar spine
strain, as diagnosed by Dr. Martens; the medical relationship
between claimant's employment activities and the injury has been
established by the testimony of Dr. Martens. However, the after
effects of the two injury conditions are interrelated, I would
exclude, however, from that interrelationship the specific medical
treatment which claimant received between May 16, 1979 and June 17,
1979 which was specifically provided for the thoracolumbar strain
and would be the responsibility solely of the employer, Jones
Drilling Co., and its carrier, Employee Benefits Insurance Co.

m
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interrelationships·.of the-after effects of the two injuries 
concerns both medical services and claimant's ability to work. 9) 

, Since June 17, 1979 any medical treatment which cl~imant has 
·received· has actu~lly been for both conditions as -claimant cbn­
tinues to have distress from both anatomical injury sites. 
Additionally, whatever degree of impact claimant's medical con­
dition contributed to the termination .of his job at Jones Drilling 
Co~, it•was associated with both injurious conditions as the 
problem for bo'th conditions ·stemmed· from ·the lifting activities 
while working at Jones Drilling·co. and it-is this Lifting activity 
that he is required to avoid. · Consequently I cari ,not simply 
recommend that claimant's November, 1972 claim be· reopened and 
order that the claim against Jon~s Drilling Co. be denied, nor 

: -can I simply reverse those positions. 

I can only recommend to the Board that my findings 
and conclusions be ··considered, . because it is impossible to tell 
it this juncture and irom the medical evidence ~hich has been 
supplied, whether the thoracolumbar strain injury is of temporary 
nature only or whether it will have longer lasting consequences. 
The Board might consider some division of responsibility or ap­
portionment of compensation in its consideration, 

As you will-note in Appendix "A", I have concluded 
that claimant sustained a new injury and have remanded the claim 
against Jones·Drill±ng Co, to Employee Ben~fits. Insurance Company 
for acbeptance of the claim and payment of apprdpriate work~rs' 
compensation benefits. 

WCB CASE NO. 

ALFONSO ARANDA, CLAIMANT 
Dick Ginsburg, Claimant 1 s·Attv. 
SAIF, Legal Services, Defens·e· Atty. 
Request for Review by Claimant 

ISSUE ON REVIE~-,, 

Aptil 15, 1980 

Claimant seeks l3oa1:-d n?vi(:::'tJ of ti1e . fcn:·c' s orc1e:r 
which granted him an award of: com1)cnc,cition cqu,:11 to :n ° for 
10'.2; unscheduled disability for his low !)21ck .injury. C~.airnnnt 
contends this award does not correctly reflect his loss of 
wage earning capacity. 
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The interrelationships-of the-after effects of the two injuries '
concerns both medical services and claimant’s ability to work.
 ince June 17, 1979 any medical treatment which claimant has
■received' has actually been for both conditions as -claimant con
tinues to have distress from both anatomical injury sites. 
Additionally, whatever degree of impact claimant’s medical con
dition contributed to the termination of his job at Jones Drilling
Co., it was associated with both injurious conditions as the 
■problem for both conditions 'stemmed from 'the lifting "activities 
while working at Jones Drilling'Co. and it is this lifting activity
that he is required to avoid,- Consequently I can'.not' simply
recommend that claimant’s November, 1972 claim be reopened and
order that the claim against Jonhs Drilling Co. be denied, nor
•can I simply reverse those positions.

I can only recommend to the Board that my findings
and conclusions be-'considered, because it is impossible to tell
a’t this juncture and from the medical evidence which has been
supplied, whether the thoracolumbar strain injury is of temporary
nature only or whether it will have longer lasting consequences.
The Board might consider some division of responsibility or ap
portionment of compensation in its consideration.

As you will-note in Appendix "A", I have concluded
that claimant sustained a new injury and have remanded the-'claim
against Jones-Drilling Co. to Employee Benefits- Insurance Company
for acceptance of the claim and payment of appropriate workers’
compensation benefits- , • ■

#

WCB CA E NO. ■'79-949
ALFON O ARANDA, CLAIMANT
Dick Ginsburg, Claimant's Atty. 
 AIF, Legal  ervices, Defense Atty. 
Request for Review bv Claimant

I  UE ON REVIEW

Claimant seeks Board review o the Kdlcree

Aptil 15, 1980

s ore
2'^ f:orwhich granted him an ciward o H compensatiori equal to 

10 unscheduled disability for his ].ow back injury. Clairnan-
contends this award does not correctly reflect his loss of
wage earning capacity.
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Claimant, _ a 38-yc2r-old con~;truction lai)on::r, on l'cb:ruc1.ry 
13, 1978, sustained a compensc1ble injury to his back while 
lifting heavy objects. Dr. ycnpn -Hall, D. 0., diag;1osed a 
lumbosacral strain, left sacroiliac strain and possible 
radicular neuritis. Cluimant was treated conservatively arid 
released for restricted work .on June 21, 1978' by" Dr. Eall. 
Dr. Hall listed the restriction placed on clai~ant as no 
lifting over 30 pounds: 

. In July 1978, Dr. Richard Borman, D. 0., reported that 
claimant should begin a program of exercise to strengthen 

· his muscles. He doubted if cl2imant would have any siqnifi­
cant permanent residuals as a result of his injury of February 
13, 1978. 

Dr. Theodore Pasquesi, in 1\ugust 1978, reported that 
claimant continued to complain of pain in his low back which 
was present every-day. Claimant also indicated that he 
occasionally had radiatinq pain into the upper back and 
sharp pains i'n his leer. Dr. Pasgucsi c.1iaqnosed · chronic 
lumbar instability. It was his opinion that claimant's 

condition was probo.bly c~tation,; :-· . He fe 1 t it would be best 
for· claimant to engaqe in work ,i::i.:: r,equiring repetitive 
bending, stooping, twi stinq or lifting more th,:rn 30 pounds. 
On the basis of chronic pain, nr. Pasquesi felt that claimant 
had an impairment equivalent to 10~ of the whole man. Dr. 
Hall concurred in this report. 

A Determination Orde:c, dc1ted ~eptember 27, 1978, awardcc: 
claimant temporary total disability compensation. 

In October 1978; the claimant was advised that he wa~ 
not referred for vocational assist~nce: 'J'he cmployrne:1t 
specialist.with Field Services Division indicated the basii 
of this decision was the fact that claimant had been released 
to r12t urn to work in 1"\uc;us t 19 7 8 and hc;_d no permanent .:-esid u;::ils . 
and, therefore, should be able -;::o return to his reqular or 
related employment. 

Dr. Louis Fry, in November 1978, reported that claimant 
continued to have evidence of mechanical low back struin. 
Claimant continued to complain a£ back' pain. Dr. Fry indicated 
claimant had no future pl ans re crardinq cmploymen t. · Il,,: said 
claimant had no knowleclqe of how to return to some qainful 
employment. In Pebruary 1979, Dr. Fry J'elt that claimant 
should be assisted by a state agency either with retraining 
or some other form of support. He noted Dr. Pasqccsi had 
given claimant a ratinq of lOi impairi:1cnt of the whole ma:1 
which he a9reed with and recomllended referr.:i.l to the Callahan 
Center. 
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Claimant, _ a 38-year-old construction laborrer, on robruary
13, 1978, sustained a compensable injury to his back v.’hile
lifting heavy objects. Dr. Vernon Hall, D. 0., diagnosed a
lumbosacral strain, left sacroiliac strain and possible,
radicular neuritis. Claimant was treated conservative.ly and
released for restricted work .on June 21, 1978' by Dr. Hall.
Dr, Hall listed the restriction placed on claimant as no 
lifting over 30 pounds.-

. In July 1978, Dr. Richard Borman, D. 0., reported that
claimant should begin a program of exercise to strengthen
his muscles. He doubted if claimant would have any signifi­
cant permanent residuals as a result of his injury of February
13, 1978.

. Dr. Theodore Pasquesi,, in August 197 8, reported that
claimant continued to complain of pain in his low bacx which
was present everyday. Claimant also indicated that he
occasionally had radiating pain into the upper back and
sharp pains in his leg. Dr. Pasquesi diagnosed’chronic
lumbar instability. It was his opinion that claimant's

condition was probably stationn !-■ u He felt it would be best
for claimant to engage in work :ruc requiring repetitive
bending, stooping, twisting or lifting more than 30 pounds.
On the basis of chronic pain, Dr. Pasquesi felt that claimant
had an impairment equivalent to 10 of the whole man. Dr.
Hall concurred in this report.

FACT 

A Determination Order, dated  eptember 27, 1978,
claimant temporary total disability compensation.

awarded

In October 1978^ the claimant was advised that he was
not referred for vocational assistance. The employment
specialist,with Field  ervices Division indicated the basis
of this decision was the fact that claimant had been released
to return to work in August 197 8 and ha.d no permanent residuals
and, therefore, should be able ro return to his regular or
related employment.

Dr. Louis Fry, in November 1978, reported that■claimant
continued to have evidence of mechanical low back strain.
Claimant continued to complain of back’ pain. Dr. Fry indicated
claimant had no future plans regarding employment. ' He said
claimant had no knowledge of how to return to some cjainful
employm.ent. In February 1979 , Dr. Fry felt that claimant
should be assisted -by a state agency either with retraini.ng
or some other form of support. lie noted Dr. Pasquesi had
given claimant a rating of 101 impairment of the whole man
which he agreed with and recommended referral to the Callahan
Center.

-75-

■ 



     
        
          
          
      
          

        
        
        

        
   

 
  

         
          

          
         

          
     

           
          

       
         
            

      

    

         
           

 
         
        
          

          
           

        
          

   

        
        
       

        
          
           
        

        

         
        

         

October 11, 197lJ, Dr. C.1~.~'Fj:-\' i·'.(,!<:.:k~c·,n (:;i.'"~;n/<:c: 
chronic l urnbos a. er a 1 r; t -c zu. n a nc~ loca 1 i z,? .:J ex; 1: l~C; z,,rtl1-c it:..: :; 
between the 4th anci 5th lumbar vertcbr::t. i"1,:, st,,;qr::::::; tee: th;:i;: 
claimant beqin a proqrc11-:-, of e:-:,::;rcisc,~ l:o stn~n(;then bi,:,; 
abdominal mi:iscles an2l advised claimant· ac;ainst.j li f tine 
anything over 20 povnds or engac1i'nq. in ai~y J.ift'tnsi j'obs. 
Dr. Mecklern felt cli1imant' s co;1c!i tic111· w2.s ,c;t,:1::ionarv clild 
agreed with Dr .. Pasquesi 's ratL1,7 ot 10'.\ .i.n,p:i.Lrmcnt'. He 
further agreed that further treatmcn L. w:1s pollia ti vc rc1ther 
than curative .. He felt specialized care c1n6 vocational 
rehabilitation were in order. 

At the hearing, claimant testified hc.hc1s obtained a 
· .4th grade education in. i\1exico. He is ·a i:-iativc Spzrnish 
speaker and is not fluent in !~nqlish. Fie inclicatcc1 tha.t he 
hc1d·workcd throw1hout his li.fe ;:is a C;,~rmcr ,ind .labon::.1~. 
Claimant is not f luc~nt in the~ En,:iU sh lanc1u,H:;c~. Claimant, 
however, does have a driver's license. 

• The Referee, based on al1 '.·'.~c evidence J.n this case, 
granted claimant an award of cc;;,:,ensation equal to 32 ° for 
10% unscheduled disability for claimant's lc,w buck ir;:jury. 
The Referee authorized t:hc St.-:it0 i\cc.U!ent Insurance Fune~ to, 
set off against this awarcl time loss poid· in e;:cess of thC:: 
Determination Order a.w<lrd of Sr::ptcmbcr, 2 7, 19 7 8. 

BOARD ON DE NOVO REVIEW 

The Doard, after de nova review, modifies the Ref6rce's 
order. The Board finds, b~sed on all the evidence in this·· 
case, claimant is enti tlcd to an il\•/a r:d of ccmpens.:i. tion .equal 
to 80 ° for 2 5 % unscheduled disability ft)r hi::; low back 
inj u·ry. The limi tatio:1s placed on claimant by the medical 
doctors consist of no repetitive bondii1(], lift.ins, stooping,'· 
twisting or liftin~j of raon:-: thar, JO pounds. Dr. Pasquesi 
op ires claimant ha::; an impairmen 1 '=''1 ui vaJ.en t to 10 '~ of the· 
whoie man. The l3oarc1 finds, bc\SCcl on this evidence, as well 
as claimant's a(re, e·duca tion I p-cior work e:,:pc:::riencc• and 
other relavent factors, that the award granted by it is 
supported by the evidence. 

'The Board feels thcJt this ,1Ha1~d for unscheduled disability 
should qualify claimant for Picld f;ervices Division vocational 
assistance. 'rherefore,. Lhc:, Bor:u~d ~.;tron~11y recomm0inch~ the 
Field Services Division contact claim~nt and that soroeortc 
assist claimant or work with cl~i� rint. The Board feels that 
someone who is fluent .in Spani:,;h in the Field Service'°~ 
Di vision should ·contact clai;nan t a nc1 make in 1~.,::::nsi ve ei fort 
to place cla.imant in a. suitable form of employment. 

ORDER 

The Referee's order, dated November 7, J.979, is. modi fi<::d. 
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■jL'. cio'r; c;i :K';ncOn October 11, 1979, 
chronic lunibosacral otrain and localized on t-.eoarthri ti
between the. 4th and 5th luml^ar vercol^LOt. ITo suages tec;
claimant begin a program of exorcises !;o si: i.'ongchon hi
abdominal muscles emd advised claimant against, lifting
anything over 20 pounds or engaging, in any lifting job
Dr. Meckleni felt cl.aimant's condition v/as stationary vi
agreed with Dr.^ Pasquesi's rating of 105 iig:>airiT(ent.
further agreed that further t.rec^tmcnt was palliative r
•than curative.. He felt specialized care and vocationa
rehabilitation were in order.

tna;:

s -
n d
He
ather
1

%

At the hearing, claimant testified he lias obtained a
■,4th grade education in. Mexico. He is 'a native  panish
speaker and is not fluent in Dnqlish'. He .indicated that he 
had worked throughout his life as a fai.'mer and labo2:e,t:.
Claimant is not fluent in the English language. Claimant,
however, does have a driver's license.

- The Referee, based on all ’-l.e evidence in this case,
granted claimant an award of cc..apensation equal to 32'' for
10% unscheduled disability .for claimant's lev/ back injury.
The Referee authorized the  tate Accident Insurance Fund to.
set off against this award time loss paid- in excess of the)
Determination Order award of  eptember 27, 1978-

DOARD ON DE NOVO REVIEW

The Board, after do novo reviev/, modifies the Referee's
order. The Board finds, based on all the evidence in this’
case
to
injury. The limitations placed on claimant by the medical
doctors consist of no repetitive bonding, lifting, stooping,
twisting or lifting of .moire than 30 pounds. Dr. Pasquesi
opires claimant has an impairment equivalent to 10% of the'
whole man. The Board finds, based on this evidence, as vrell
as claimant's age, education, prior work experience and
other reinvent factors, that the award granted by it is
supported by the evidence.

The Board feels that this award for unscheduled disai^ility 
should qualify claimant for Field  ervices Division vocational
assistance. Therefore, the Board strongly recommends the
Field  ervices Division contact claimant and that someone
assist claimant or work with claimiuit. The Board feels that
someone who is- fluent ,in  panish in the Field  ervices
Division should contact claimant and make intensive effort
to place claimant in a suitable form of employment.

claimant is entitled to an awaud ,o.f compensation equal
80° for 25% unscheduled disability for his low back

ORDER
The Referee's order, dated November 7, ].979 , is modified.
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Claimant is hereby granted an award of compen~ation 
equal to 80° for 25% unscheduled disability for his low back 
injury. This award is in lieu of all previous J.wards of 
unschedul'ed disability for this injury. 

The remainder of the Referee 1 s order 1s affirmed. 

SAIF CLAIM NO. C 38dl45 

ROBERT T. BULLIS, CLAIMANT 
SA.IF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

April 15, 1980 

0 
On Pebruary 29, 1980, the Board entered its Own Motion 

Deterniination gran½-ing ·claimant compen::;o.tion for tempor.-:ixy 
total disability from December 5, 1979 through January 3, 1980, 
less time worked, and compensation for 50% loss of the right 
small toe~ On April 9, 1980, the Board received a medical 
report of Dr. Thomas Hardine; which indicated claimant's wife 
had cal led him about the discrepancy in the clc1 te c lc1i rran t w::i s 
released for work. Dr. Harding stated that claimant had ori­
ginally been released for work on January 4i 1980 but this 
was extended due to "granulation of the rigi1t little tee" to 
January 14 1 1980. The Board hereby amc:-ids its February 29 1 

19 80. CMn · ;,..1otion Determination to c;rant claimant tem;:Jorary 
tota 1 dis ability compensc1 tion from December 5, 19. 7 9 throucjn 
January 13, 1980, less time work20. 'l\:c remainder of tne 
order is aftirrned. 

' IT IS SO ORDERED. 

., 
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*Claimant is hereby granted an ciward of compensation
equal to 80® for 25% unscheduled disability for his low back
injury. This award is in lieu of all previous awards of
unscheduled disability for this injury.

The remainder of the Referee's order is affirmed.

 AIF CLAIM NO. C 384145

ROBERT T. BULLI , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Amended Own Motion Determination

April 15, 1980

e/On February 29, 1980, the Board entered its Own Motion
Determination granting 'claimant compensation for temporary
total disability from December 5, 1979 through January 3, 1980
less time worked, and compensation for 50% loss of the right
small toe. On April 9, 1980, the Board received a medical
report of Dr. Thomas Harding which indicated claimant's wife
had called him about the discrepancy in the date claimant v/as
released for work. Dr. Harding stated that claimant had ori­
ginally been released for work on January 4, 1980 but this
was extended due to "granulation of the right little tee" to
January 14, 1980'. The Board hereby amends its February 29,
19 80, Own'Motion Detern\ination to grant claimant temporary
total disability compensation from December 5, 1979 througn
January 13, 1980 , less time workeo. %'hc remainder of the
order is affirmed.

IT I  O ORDERED.
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CASE NO. 79-4192 

JOHN GAREE, CLAIMANT 
David R. Vandenburg, Claimant's -Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

ISSUE ON REVIEW 

April 15, · 1980 

, I 

. The State Accident Insurance Fund (hereinafter referred 
to as. the Fund) seeks Board review of the Referee's order 

·which.granted claimant an additional award of compensation 
. equal to 37. 5° for 25% scheduled disability for loss of his 
·left leg. This award was in addition ~o ~h-award ma~e by~ 
· Determination Order, dated May 1 1 1979, which 0ranted clairn/,nt 

. compensation equal to 15° for lO'f loss· of· his left lc~J• 'I'he 
.Fund contends this award is excessive. 

FACTS 

Claimant, a · 32-year-o1d lo9ge r, · sustained an injury on 
November. 1, 1977 to his left kr,ee. Claimant was bumping· 
knots off of logs when the end of a lbg struck his left 
knee. X-rays revealed two "fractures proximal le ft leg 
involving a tibia and fibula, and probably involviri~ ~nsertiori 
of· lateral col~ateral ligament". 

On'°I:-Jovember 2, Dr. Benjamin Balme dia9nosed: 11 1\vulsion, 
head of "the ·fibual. 2) Rupture of the iliotibial band. 3) 
Rupture of the popliteus tendon. 4) Rupture of the anterior 
and posterior capsule, the lateral knee with a complete 
varus instability, left knee''. This was surgically repaired.· 
By March 19 7 8, Dr. Balme reported· that claimant was doing 
quite well with reasonably good stability considerinq the 
extensive nature of his ligament disruption. He found the 

· range of motion of the knee was approximately 20 to 90 
degrees. He advised claimant to continue physical therapy. 
He felt that claimant might possibly return to work around 
the 1st of July if he was able to return to vigorous logging 

activities ~tall. In June 19-78, Dr. Lalrnc reported that 
claimant continued to complair. of p0in in the knee while 
performing vigorous activities. He found the range •of motion 
was approximately from 5 to 120 degrees. He noted claimant 
had a mild varus instability. 

Claimant reported that he returned to work on Septemb0r 
14, 1978 as a fire watcher with his employer. However, Dr. 
Balme continued to report that clc:{imant continued to complain 
of swelling in his knee and difficulty standing on it for · 
any length of time. · 
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JOHN GAREE, CLAIMANT
David R. Vandenburg, Claimant•s-Atty,
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF t •

I  UE ON REVIEW

• The  tate Accident Insurance Fund (hereinafter referred
to as,the Fund) seeks Board review of the Referee's order
which granted claimant an additional award of compensation
equal to 37.5® for 25% scheduled disability for loss of his
‘left leg. This award v/as in addition to ah award made by a
Determination Order, dated May 1, 1979, which granted claimant
compensation equal to 15° for 10%‘ loss’ofhis left leg. The 
.Fund contends this award is excessive.

FACT 
Claimant, a • 32-year-old logger,' sustained an injury on

November. 1, 1977 to his left knee. Claimant was bumping'
knots off of logs when the end of a log struck his left
knee. X-rays revealed two ’’fractures proximal left leg
involving a tibia and fibula, and probably involving insertion
of lateral collateral ligament".

WCB CA E NO. 79-4192 April 15,'1980

On'November 2, D'r. Benjamin Balme diagnos
head of the fibual. 2) Rupture of the iliotibi
Rupture of the popliteus tendon. 4) .Rupture of
and posterior capsule, the lateral knee with a
varus instability, left knee". This was surgic
By March 1978, Dr. Balme reported • that claiman
quite well with reasonably good stability cons 
extensive nature of his ligament disruption,
range of motion of the knee was approximately
degrees. He advised claimant to continue phys 
He felt that claimant might possibly return to
the 1st of July if he was able to return to vi

ed: "Avulsion,
al band. 3)
the anterior
complete
ally repaired.-
t was doing
idering the
He found the 
20 to 90
ical therapy.
work around
gorous logging

activities at_all. In June 15-78, Dr. Balme reported that 
claimant continued to complain ot pain in the knee while
performing vigorous activities. He found the range of motion
was approximately from 5 to 120 degrees. He noted claimant
had a mild varus instability.

Claimant reported that he returned to work on  eptember
14, 1978 as a fire watcher with his employer. However, Dr.
Balme continued to report that claimant continued to complain
of swelling in his knee and difficulty standing on it for
any length of time.
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., ' 

On Februa.ry 3, 19 79, Dr. Bal me advised the Funl1 thnt he 
referred claimant to Dr. Kenneth Singer. He noted tiiat 
claimant apparently wc1s perforrnin9 ranch work; h8 was· not 
sure what exactly claimant had been doing on his ranch. 

Dr. Kenneth Singer, in February 1979, reported that the 
ligament repair had healed and was extremely stable. Claimant 
complained that his knee symptoms were intermittent. · His 
sympton~ consisted of an occasional sharp pain and swelling. 
Claimant notice the swelling developed after he ehgaged in 
any significant activity .. Claimant told Dr. Singer that he 
had a small farm which he was able to do some of the normal 
ranch~ng activities on, but he was unable to retuin to 

• .prolonged standing, walking or climbing bee a use of his knee. 
Dr. Singer did not feel the_ symptoms complained of by claimant 
represented any instability in the· knee. He interpreted x- · 
rays as revealing a small osteophyte in the an terJor portion 
of the tibial plateau. J� 

On May 5, 
the left knee.-. 

1979, Dr. Singer performed an arthroscope of 
This examination was apparently normal. 

Dr. Balme, on April 4, 1979, reported that claimant 
continued to complain of difficulty going up and down stairs, 
running, and squatting. Dr. Balmc found that claimant still 
had a sli~Jh t lig.amentous laxity to varus stress. The range 
of motion of claimant's knee was full. Dr. Balme opined 
that claimant would·be unable to return to his previous job 
of bumping knots in the wood., ... He. felt that claimant should 
be able to pursue his farm work, which vmuld al tow him to be 
on· and ot:f his feet throughout the day with intermittent 
heavy lifting, but did not require squatting or rapid agile 
changing of directions, or runninq or walking for c;r.Y prolonged 
r:;eriod of time over irregular terrain. Dr. Balme opined . 
that claimant's condition was m6dically stationary. 

' ~ 

A Dete rmihation Order, dt, · .. '.,l May 1, 19 7 9, awarded 
claima11t temporary total dis~b1l~ti ~ompensation and temporory 
partial disability compensation. and-compensation E~qi.i<.41 to 
15 ° for 10 % loss of his left leg:- ·· · · 

.On September 20, 1979, Dr. Robert Bomengen indicated 
that claimant developed difficulty over the.weekend in his 
left knee. Claimant reported thpt he was operating a tractor· 
which had a loader on it and required him to use a clutch. 
Claimant indicated the use of a clutch aggravated hi:s kne.~ . 
condition. Claimant further st<1ted that he was· still unable 
to squat down or knee 1 on his .knee u t a 11 due to the pain. 
Further, claimant indicated that he- had difficulty w,.dki nq 
on uneven ground because of an insecure feeling in.his knee. 
Dr. Bomengen· felt that claimant hctd some mild arthritic 
changes of the left knee which.would be aggravated with 
excessive use or standing in one position. 

-79-· 
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On February 3, 1979 , Dr. Balme advised the Fund that he
referred claimant to Dr. Kenneth  inger. He noted that
claimant apparently was performing ranch work; he was' not 
sure, what exactly claimant had been doing on his ranch.

Dr. Kenneth  inger, in February 1979, reported that the 
ligament repair had healed and was extremely, stable. Claimant
complained that his knee symptoms were intermittent. His-
symptoms consisted of an occasional sharp pain and swelling.
Claimant notice the swelling developed after he engaged in
any significant activity. .Claimant told Dr.  inger that he

• had a small farm which he was able to do some, of the normal
ranching activities on, but he was unable to return to
.prolonged standing, walking or climbing because of his knee.
Dr.  inger did not feel the, symptoms complained of by claimant
represented any instability- in the- knee. He interpreted x-
rays as revealing a small osteophyte in the anterior portion
of the tibial plateau. •

On May 5, 1979, Dr,  inger performed an arthroscope of
the left knee'. This examination was apparently normal.

Dr. Balme, on April 4, 1979, reported that claimant
continued to complain of difficulty going up and down stairs,
running, and squatting. Dr. Balme found that claimant still
had a slight ligamentous laxity to varus stress. The range
of motion of claimant's knee v;as full. Dr. Balme opined
that claimant would-be unable to return to his previous job
of bumping knots in the wood.,. ..He.felt that claiman-t should
be able to pursue his farm work, which would allow him. to be
on'and off his feet throughout the day with intermittent
heavy lifting, but did not require squatting or rapid agile
changing of directions, or running or walking for any prolonged
period of time over irregular terrain. Dr. Balme opined
that claimant's condition was medically stationary.

9

A Determination Order, da',..'.:! Hay 1, 1979, awarded
claimant temporary total disability compensation and temporary
partial disability compensation and•compensation equal to
15® for 10% loss of his left leg. ' ' ‘

.On  eptember 20, 1979 , Dr. Robert Bom.engen indicated
that claimant developed difficulty over the weekend in his
left knee. Claimant reported that he was operating a tractor' 
which had a loader on it and required him to use a clutch. 
Claimant indicated the use of a clu-tch aggravated his knee
condition. Claimant further stated that he was still unable
to squat down or kneel on his .knee at all due to the pain. 
Further, claimant indicated that he had difficulty walking
on uneven ground because of an insecure feeling in'his knee. 
Dr. Bomengen' felt that claimant had some mild arthritic
changes of the left knee which.would be aggravated with
excessive use or standing in one position.

-79-



    
 

            
         

              
         

          
         
       

          
          

          
          
            
         

          
          
         

          
           
            

         
             
            

        

        
         
            

         
      

          
           

       
          
         

       
             
          

       

    

         
          

          
         

         
         

          
             
     

the he,_11:in~;, claJ.Hh:1:1l: 71"16i:::,~:.:cc> he.: ::;ti.1 l h,"; ,1::.. r.:::.t..;,::L t·· 
with soreness and swcllin,:; in his lct:t L:1cc.· de: :::it.:i~cc! ·th.at 
while he could strc1i,~rhtc:n out. ~;i:; 1c>i For.vard in .J :,;J_ L tJ.nc; 
p:)sition, he was tmabh~ to bGnd•it bc1.ckwarcis. I-le ~~-::iir:1 th,:.:l: 
he has difficulty·walkin<J up ancl down stairs, notinq mere 
di~ fi cul ty in wa lki 11(! down st.,1,i rs th an in wa. lk ing uj) ,~tai r·:3. 
l\.CCOJ-di'110 to r'l"'J---n-i·•·t ·11- r. _ _,_,]c ,,.-, :-- C'. 1--,r:, ,., ,-,' 11·, ,·. 1 ··,·c1 • • -~... . ._.. -c;-1 _1 1..,... !i (:; J.C . ..:.. _.:.J lJC 1.11-.l,.) .l .. o.::-., .:-.1\\f.: .. : .. .L. .l1~J ,;0\/1, (_~,l .. 

his~condition hus been relativ'-'.ly :;tD°hl,:c foi: thl::! lc-tst six 
months. He indicated 1~hat whi~LC he (:ou.7.cl run and some:' times 
trot, he no~iced a greater propensity for fatigue in tis 
left leg. Claimant also testified that he has doi1e .some 
fairly strenuou_s work on the ranch in- the last six to eiqht 
months. Claimant currently runs u· sheep ra:1.ch .· He indicates 
:that he has plowed approxirnatclv 70 ucres of qround. He also 
raises hay which he scJ.ls. Claimant stated t~ilt his ranch· 
consists of- app.roximatc='lY 330 acres. l1c inc'iicated tlwt this 
was fenced and th-::i.t he was rcquircc1 c:-1lrdos t (iai l~.r rcpc1ir.in~r 
of the fence. He stat~a that he used a th~ec-wheel motorcycle 
to ride the fence to check for holes in it. I~e said he 
currently w1s raisinci approx.;i.mutcJ.y •lSO sheep ~ind that he 
had had as high as.900 sheep on his ranch. Clarmant testified 
that he performed as much of the work around his ranch such 
as larnbi_ng, handling hay, and fcedincJ l1is sheep. · 

The Referee, after reviewing ~11 the evidence, concluded 
that clc:iimant wc.,s entitled t:o ,:n incrc,1sed awu.rc1 of cornpcnst1-
tion for his le£t leg injury over U1at which he hnct )reviously 
award~cl. 'J'herefore, the Ref~rce: sl:i:,f_cc1 chot the clccfcce of 
impairment· while_ primarily 21 medical· q1."es tion must· be deter-

· mined by lookin9 at credible ·· tcstimo!ly ,1.s well. 'l':--ie 
Referee noted that while~ o lac;-: c:f 1:i.-,d:ical. cl.arifj_cation for 
some of claimant 1 i·complaints ana disability weakened his 
claim, it did not defeat his claim. There fore, the F'.0:' c:.·ree 
found that claimzrnt was entitled to an adc1i lionc1.1 .::iwac:-:.1 o:E 
compensation equal to 37.5° for 25 :;chcclulc-:d dis,:1bility, 
for loss .of his left lPq, in 0ddi tion r.o th~1L which he had 

-been previously awa.rdei:l. 'f'he Hcl:crcc c·urthc:r ow.:ircicr·, clci.i.rn;1r1t 1 ::, 

attorney a fee out of this iricrcascd compensation. 

BOARD ON DE NOVO REV lEW 

The Board, after de novo review, modifies the R2~eree's 
order. The loss of use, when C'Vo.luatinCJ ·a. scheduled i:1jury, 
does not necessari1y correlate~ :~o the extent of o. mcc!1anical 
impairm2n.t: as determiw0d by tr~c ;nc~dical evidence. The, noc:u:cl 
finds, based on all the cvid0ncc in this case, th~t t~e 
award qranted by the Referee was excc:'si:;i vc. Ti1e Boarc-: finds 
claimant is entitled to a~ award of competiscition equal to 
30 ° for 20:;:, loss of his left leq. '.L'his a'di:.trd {s in lieu ·of 
ariy previous · ,:i~ards of scheduled dis abi J.ity. 

-80-

At the hearino, claiiaanL: rr.icai c
V-

i c a c • i‘i o t i. } 1 ' lai
'.j j-ii ji.i.s Icf-'t ]i'i0cj .• iica stciL'-Oci ■ u.u

while he could s trai gJa tG.'U out hia log rorward in c oittinc:
position, he was imable to bend’iL backv/ards. He said thak
he has difficulty walking up and down stairs, noting more
difficulty in walking down stairs than in walking up stairs.
According to claimant he feels iias 1 swe a.ncj now ana
his_ condition has been relatively stable jfor the last six
months. He indicated that while he cou.ld run and sometimes
trot, he noticed a greater propensity for fatigue in his
left leg. Claimant also testified that he has done some
fairly strenuous work on the ranch in the last six to eight
months. Claimant currently runs a' sheep ranch.' Ho indicates
:that he has plowed approximately-70 acres of ground. He also
raises hay which he se.lls. Claimant stated that his ranch
consists of* approximately 330 acres. He indicated that this
was fenced and that he was required almosu daily repairing
of the fence. He stated that he used a three-v;heel motorcycle
to ride the fence to check for holes in it. He said he 
currently was raising approximately 450 sheep and that he
had had as high as • 900 sheep on his ranch. Claimant testified
that he performed as much of the w^ork around his ranch such
as lanibing, handling hay, and teeding his sheep.

The Referee, after reviewing all the evidence, concluded
that claimant was entitled to an incuroased award of compensa­
tion for his left leg injury ovei: that which he had previously
awarded. Therefore, the Referee stated chat the degree ot'
impairment-v/hile, primarily a medical-question must be deter­

mined by looking at credible Ay iiestimony as well. The
Referee noted that while a lac.-: ot ni.'!dical clarification for
some of claimant's■complaints and disability weakened his
claim, it did not defeat his claim. Therefore, the Referee
found that claimant was entitled to an additional' av/ard of
compensation equal to 37. :or 9 n?; £;chedu].ed disabi.l i ty
for loss ’Of his left leg, in addition no that which lie had
been previously awarded. T’hc lUbaarvee ['urtl^er av;arden clai.man 1: ‘
attorney a fee out of this increased compensation.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The loss of use, when evaluating a scheduled injury,
does not necessarily correlate to the extent ot a mechanical
impairment as determined by the mcniical evidence. The Board
finds, based on all the evidence in this case, that te
award granted by the Referee was excessive. The Board finds
claimant is entitled to an award of compehsatiqn equal to
30° for 205 loss of his left leg. This av/ard is in lieu'of
any previous awards of scheduled disability.
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The Referee's order~ dated November 1, 1979, is modified. 

Claimant is hereby granted an award of compensation 
equal to 30 ° for 20% loss of his left· leg. This· award is in 
lieu.of any previous awards for permanent partial disability 
that claimant had been granted for his left l_eg iEj ury. · 

The remainder of the Referee's order is affirmed. 

WCB CASE NO. 79-5133 

PHYLLIS HAM, CLAIMANT 
Wade P. Bettis, Jr., Claimant's Atty. 
Lawrence-L. Paulson, Employe~•s Atty. 
Amended Stipulation 

April 15, 1980 

· Claimant, acting by and through her attorney, Wade 
P. Bettis, Jr., and the insurance carrier, Chubb Pacific, 
acting by and through their attorney, Lawrence L. Paulson, 
hereby enter into the following proposed amended stipulation: 

1. Claimant shall receive her compensation award in 
a lump sum settlement. 

. 
·2. All other conditions of stipulation dated March 

21, 1980 shall remain the same. 

IT IS SO ORDERED and the amended stipulation is 
approved, and all aspects of the previous stipulation 
are also approved. 

-81-

m The Referee's order, dated November 1, 1979, is modific^d

Claimant is hereby granted an award of compensation
equal to 30*^ for 20% loss of his left leg. This award is in
lieu.of any previous awards for permanent partial disability
that claimant had been granted for his left leg injury.-

The remainder of the Referee's order is affirmed.

ORDER

WCB CA E NO. 79-5133 April 15, 1980

PHYLLI HAM, CLAIMANT
Wade P. Bettis, Jr., Claimant's Atty.
Lawrence L. Paulson, Employer's Atty,
Amended  tipulation

Claimant, acting by and through her attorney, Wade
P. Bettis, Jr., and the insurance carrier, Chubb Pacific,
acting by and through their attorney, Lawrence L. Paulson,
hereby enter into the following proposed amended stipulation

1. Claimant shall receive her compensation award in
a lump sum settlement.

'2. All other conditions of stipulation dated March
21, 1980 shall remain the same.

IT I  O ORDERED and the amended stipulation is
approved, and all aspects of the previous stipulation
are also approved.

*81
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WCB CASE NO. 79-872 April 15, 1980 

DOLORES M. HENRY, CLAIMANT 
Bump, Young & Walker, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by the Claimant 

ISSUE ON REVIEW 

The claimant seeks Board review of the i\C1:1:~ree.' s order 
: which affirmed the Determination Order, dated August 22, 

;1978, which awarded claimant compensation equal to 48° for 
i5% unscheduled disability for a back injury. Claimant 
contends that she is permanent).y and_ totally .. disabled. 

FACTS 
' ~ ! 

Claimant, a 46-year-old cleaning,lady·with Hank's ... 
Thriftway, sustained an injury to her ··back. on nctobe.:r;- 31 ~ 
1974 while mopping a floor. Claimant indi·cated that she· · 
went to straighten up and she experienced pain in her back. 
Dr. James Garland diagnosed _a probable he-rniated disc: _ _ 

o·n October ~3, 1975, Dr. Ga~lo~1d ·repo~ted that, <?laitnant:•·s 
condition was medically stationary as of January 25, 1975. · 
He indicated that on that date claimant told him that. she 
did not have any' pain in her left le9, but the +eg·at tim~s 
would give out. Dr. Garland, in ,January 1976, indicated that 
he released clairn,ant for moqified work on January 6, i97.5 . 
and regular work· on Ja:auary 20, ·19 75. and reported her condition 
was stationa~y as of March 15t 1~75 . 

. In March 1976, Dr. bariand re~orted that 6laimant_ 
attempted to work four hours on· l•larch 15, 19 76, b·ut h_&ci been,: 
un_able to tolerate the work becuusc of pain. 

-82-
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WCB CASE NO. 7 “872 April 15, 1 80
DOLORES M. HENRY, CLAIMANT
Bump, Young & Walker, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by the Claimant

ISSUE ON REVIEW
The claimant seeks Board review of the Referee's order

which affirmed the Determination Order, dated August 22,
;1 78, which awarded claimant compensation equal to 48° for •
l5% unscheduled disability for a back injury. Claimant
contends that she is permanently and totally.,, disabled.

FACT 

Claimant, a 46-year-old cleaning , lady' with Plank's
Thriftway, sustained an injury to her back.on October 31,
1 74 while mopping a floor. Claimant indicated that she''
went to straighten up and she experienced pain in her back. 
Dr. James Garland diagnosed a probable herniated disc'.

On October 3, 1975, Dr. Garland reported that^ claimant's
condition was medically stationary as of January 25, 1975.
He indicated that on that date claimant told him that, she 
did not have any pain in her left leg, but the leg'at times
would give out. Dr. Garland, in January 1976, indicated that
he released claimant for modified work on January 6, 1975
and regular work•on January 20, 1975.and reported her condition
was stationary as of March 15, 1975.

-In March 1976, Dr
attempted to work four
unable to tolerate the

, Garland reported that claimant,
hours on March 15, 1976, but had been^
work because of pain.

m
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,\~ay 7, 1976, Dr. i'runci, ,,,isn :i;·Jiic:1tcd th::it: cla.i.i:1,rnl: 
c-cnnplainecl o:f lo\,/ back ~J~1ir1, J_c _s}J.t1t_~•2tl I_Jaj~n, leLL~ r1tJSLerioc 
thigh and calf paln to th,::, ankle level, ,rn u in termi t t('L t 
weakness in the Jeft leg. X-rays rC:'vcaled ti-iat cL:1:i.nL,n:: ha.d 
a sixth lumbar vertebra and sacralizatior, of the "si:cch" 
lumbar vertebra on the Jc,ft sidr~. Dr. Nush pc rformed c. 
myeloqrc:im which rcvcc,led a dcfc:::ct c1t~ i:hc L5-S1 l2vel. On 
Jun~ 4, 1976, he performed a, decomprcssivc laminectomy at 
the LS- L6 level and a di scectomy at the L5-L6 level. L;~, 
September 1976, Dr. Nash indicated clairn-=in t was makinq a 
satisfactory recovery from surgery, but s~ill complai~cci 6f 
cramps in the left leq .::rnd inability to clo her back e:-:c,rcises 
because of a flarc-ur\- with a bowel problem. It was his 

· opinion that claimant would be u:::1:::ilt2 to ret:urn to her 
previous type of work anc,1 that l_~ laiman t would bcne r it,· in 
his opinion, from vocational rchzibi li ;=· a :.:ion. Ir: ~Jovcmber 
19 7 6, Dr. Nash noted U1c1 t cl airnant complained of in Le nni t tent 
cramping in the left Jey and low b0ck fatigue with pr6longcd 
standing. He opined thc1 t claimant coulc1 be,1in a _voe ~1 t ion a 1 
rehabi li ta tion progran, with a vocational c;oal of ob taininc; a 
job which did not require prolonged periods of standing, or 
lifting, or forward flexion, ·etc. 

On November 16, 1976, claicnant appli~d for.vocational 
assistance. Claimant ·was referred to Mr. lhch.:-.rd Kin9, a 
private rehabilitation specialist. 

- Claimant, continued to complain of mu,;clc spasm at the 
lumbosacral l_evel with left gluteal, thiqh, and calf radiation 
of pain. Dr. NCI.sh performed a second rnyclogrs::nn in May 1977, 
which revea.ied some defc"cts at the cervical - level and no 
evidence of abnorm.::ilities in the lumbar area with the exception 
of failure of filling of the nerve root at L5-Sl level on 
the right. 

On July 25, 1977, nr. Nash opined that based upon 
claimant's medical hi::;tory, . upon the~ i:act that clai.nan t had 
been rejected for vocational rehabilitation, he did ~ot feel 
that claimant was ca~Jabl c of re tur nin,_:: to pcod ucti 'IC employ­
ment. He di cl not foresee any acl c1i ,:..:.ion a 1, s 1Jr~;e ry unless · 
claimant's condition wo~sened. His final dia0nosis was: 

''l) Status post-lumbar larn.inectorny with continuin9 
signs of neuropathy LS, JcEt 

2) Stat us po~;t-mel~ian nerve ent1:-apmcnt, eight car-
pal level. 

J) Multiple level cervical spondyJ.olysis. 

4) History of rnulliple a1· ---<p.es 
5) E!iiphyscma 
6) Ba.-,el. resections x 2 per Drs. Gar:L.::1nd and 1\w\~ 11 • 

Dr. NasJ1 opined thc1t cl,·11..- 111c.,,nt h,',·l•.l 11 c·11 -ro" 11( r·)" • t t · 1· • "" , 1 -':, .,. ; 1:l:Lma,nccn- par 1.a_ 
disability 11 • 
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On iMay c lai.inan t:
pos Lerior

1976 , i''ranci. .'jash i i'lc'ii ca tell that;
complained of lev; back pain, li. gluteal pain, lelL.
thigh and calf pain fo the ankle level, <.ind in termi ttcu'.t
weakness in the left leg. X-rays revealed that claimanc had
a sixth lumbar vertebra and sacralization of the "sixth"
lumbar vertebra on the left side. Dr. Nash performed a
myelogram which revealed a .defect at the h5- l level. On 
June 4, 1976, he performed a- decompressive laminectomy at 
the L5-L6 level and a discectomy at the L5-L6 level. By
 eptember 1976, Dr. Nash indicated claimant was making a
satisfactory recovery from surgery, but still complained of
cramps in the left leg and inability to do her back exercises
because of a flare-up with a bowel problem. It was his
opinion that claimant would be unable to return to her.
previous type of work and- that claimant would benefit, in 
his opinion, from vocational rehabilitation. In November
1976, Dr. Nash noted that claimant comiplained of intermittent
cramping in the left ].eg and low back fatigue with prolonged
standing. He opined that claimant could begiii a vocational
rehabilitation program, with a \'ocational goal of obtaining a
job which did not require prolonged periods of standing, or
lifting, or forward flexion, etc.

On November 16 , 1976 , claimant applied for .vocational
assistance. Claimant'was referred to Mr. Richa^rd' King, a
private rehabilitation specialist.

Claimiant- continued to complain of muscle spasm at tne
lumbosacral level with left gluteal, thigh, and calf radiation
of pain. Dr. Nash performed a' second myelogram in May 1977,
which revealed some defects at the cervical * level and no
evidence of abnormalities in the lunbar area with the exception
of failure of filling of the nerve root at L5- 1 level on
the right.

On July 25, 1977, Dr. Nash opined that based upon
claimant’s medical history,,upon the fact that claimant had
been rejected for vocational rehabilitation, he did not feel
that claimant was capable of returning to productive employ­
ment. He did not foresee any additional- surgery unless
claimant's condition worsened. His final diagnosis was;

"1)  tatus post-lumbar laminectomy with continuing
signs of neuropathy L5, .left

2)  tatus post-median nerve entr^ipment, right car­
pal level.

3) Multiple level cervical si.;cjiidyj.olysis.

#

4) History or multiple al' ;gies
5) Eiiiphysema
6) Bov/el resections x 2 per Drs. Garl;uid and 7uvo" .

Dr. Nash opined that claimant had "on-‘:|oing permanent partial
disability".
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King, in October J977, rcport0ci clu.imant hod a 10th 
grade education i'J.nd had worked i.n a nu:r-sery, poultry ;"Jrocess­
ing plant, as· a fr.uit picker, doinq woitrc'.,S work, ulld 
various jobs in different carincries previously to her job· 
with Thri ftway. Claimant did not have any voccJ.tional qoal. · 
Mr. King began trying to work wi~h claimant to reinte~rate 
her into the_ labor foicc. 

On 1)ecember 7, 19 7 7, Dr. Orvil le ,Jones indicated he did 
not feel claimant could return to her former job. He felt 
she should have limitations on her bending and lifting. It 
was his opinion that claimant was magnifying her. subjective 

: complaint~ over her objective .findings. He felt claimant was 
not permanently and totally disabled and that with proper 
treatment, claimant could be expected to return to the labor 
market in a 1 imi ted wciy. Dr. ,Jones :::~c 1 t that c laimcrn t was . 
capable of per forming fairJ.~, seclcn ta ry work'. Dr. -Jones 
rated a total loss of function oC claimant's back, as existing 
at th~ time of his examination and due to hcc injury, in the 
upper range of moderate, that is "o.ppro2,chin9 60 ~0 11

• lie felt 
claimant should be 1~eferred to the Portland Pain Clinic for 
evaluation and treatmcn t. His cli a9nosis was s ::at us post­
operative lumbar laminectomy, chronic :;_-esidual lurrbosacral 
stra_in, residual left sciatica without marked radici.1lopathy, 
and functional overlay. 

In January 1978, D,~. Nash indicutcd he was in complete 
agreement with Dr. ,Jones' cliaqnosis and current status 
evaluation. However, he felt c1airnant's 1..nability to.be 
rehabilitated was not based solely upon her problems as 
l_isted by Dr. ,Jones, but on the associated problems of 
cervical spon dylosi s and part:.icnlar fy cmphys erna os we 11 as 
ongoing abdominal problems. Dr. NcJsh did not feel· that 
claimant would benefit from evaluation in the Pain. Clinic . 

. On April 5, 1978, Dr. Peter DeCou:rcy, c:t psycholos_iist, 
repor_ted that. he classi fic!d cL:,imant as ;::m ext.rem~l-y dependent: 
woman who had a rernark,::ibJ.y poor self-concept .J.ncl who had a ... · 
chroriic hi9h level of tensiOn ,tnd ,·,nxicty which wc,'.3 0ssoci ated. 
with inse:icurity, social i'.'",olation 2t11c1 chronic fee:linqs of 
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Mr. King, in October J.977, roporimcl claimant had a 10th
grade education and had worked in a nursery, poultry yrrocess-
ing plant, as■a fruit picker, doing waitress work, and
various jobs in different canneries previously to her jo;>
with Thriftway. Claimant did not have any vocational goal.'
Mr. King began trying to work with claimant to reintegrate
her into the labor force.

On December 7, 1977, Dr. Orville Jones indicated he did
not feel claimant could return to her former job. He felt
she should have limitations on her bending and lifting. It
was his opinion that claimant was magnifying her, subjective
complaint's over her objective • findings. He felt claimant was
not permanently and totally disabled and that with proper
treatment, claimant could be expected to return to the labor
market in a limited way. Dr. vTones felt th<at claimant was •
capable of performing fairly sedentary work. Dr. Jones
rated a total loss of function oiT claimant's back, as existing
at the time of his examination and due to he.r injury, in the •.
upper range of moderate, that is "approaching G0%". He felt
claimant should be referred to the Portland Pain Clinic for
evaluation and treatment. His diagnosis was status post­
operative lumbar laminectomy, chronic residual lumbosacral
strain, residual left sciatica without marked radiculopathy,
and functional overlay. • - .■

In January 1978, Dr. Nash indicated he v;as in complete
agreement with Dr. Jones' diagnosis and current status
evaluation. However,- he felt claimant’s inability to'be
rehabilitated was not based solely upon her problems as
listed by Dr. Jones, but on the associated problems of ...
cervical spondylosis and particularly emphysema as well as ;
ongoing abdominal problems. Dr. Nash did not feeT that ' .
claimant would benefit from evaluation in the Pain. Clinic. • -■*

On April 5, 1978, Dr. Peter DeCourcy, a psychologist,

m

m

reported that, he classified claimant a s an G >: t reme ly dependent
woman who had a remarkably poor self-concept and who had a. . ••
chronic high level of tension and :;nxiet-y wh.i.ch was associated
with insecurity, social isolation and chronic feelings of

-84-

Mr. 

■ 



         
        
         

       
        
        
         

          
        

        
          

        
        
          

          
          
          

         
        

         
         

          
           
        
            

        
           
            

          
          
 

            
          

         
        

           
          

           
        
           

           
       

          
          
           

           
          

       

unhappiness. It was his .opiniG·· that she was preoccupied 
with her bodily functions and ;, .·:z·sical symptoms; she con tin:.. 
ually complained of pain and discomfort, and her physical 
discomfort was grossly exacerbated under conditions of 
internal or external stress. He observed claimant had· 
several physical problems ·during his intQrview with her. 
Claimant, in his opinion, viewed-herself as unempl~yable and 
had no· interest in considering employment. It was his -
opinion that claimant ts functional ahd organic prob lerr,s were 
sufficiently severe'to combine to make her virtually unemploy­
able. Further~ he felt that "the only occupations in which: 
qlaimant could possibly succeed were those in which she 
could change positions frequently and alternate sitting ·and 

r . 
standing. He stated she could.not be expected to- use her 
hands, arms or fingers in any sustained activity, and could 
not be expected to work at a conventional table or height. 
or: DeCourcy felt claimant would qualify for work as a · 

• security guard, a telephone answering service operator or an 
information clerk. He noted that there were other.-iobs 
claimant could possibly fill·which were all of a· light· 
sedentary nature. He felt claimant's motivation was so poor 
that she would require a great deal of encouragement if she 
were to attempt employment even on a trial basis. He observed 
that claimant had good han<l-eye coordination and that she 
was unable to sit or stand.for brief periods of time without 
changing pos_i tions, unable to bend, stoop, sq·uat, kneel, 
unable to work with her hands at table level while sitting, 
unable to work at a table while standing and unable to use 
her hands or fingers at physical activities, had poor hand 
and finger dexterity, and impairme~t of mobility of her arms 
and shoulders. 

On April 20, 1978, Mr. Kinq·[cl.t thQt the rehabilitation 
efforts should be closed because of the severity of· claimant's 
disability. 

In June· 19 78, Mr. King reported that he asked claimant 
'about the possibility of working in an electronics firm .. 
Claimant stated she could not work there because of a smell 
of plastics. Mr. King incli ca~ed that he could not sme11 · 
plastics, but claimant said she would be unable to work in 
that environment because i~ would bother her. Claimant 
stated she could neither drive, sit or stand nor do her 
housework and was unable ·to do any work at all~ Mr. King 
reported claim~nt continued to show no motivation to .return 

to work. He had also discusse;:, ·, poss-ible workshop cvaluat.:j.on 
at St. Vincent de P.:ml to deter;r,~;ie what cluimant' s restri"ctions 
were. Claimant declined to enter this program saying it was· 
too far for her drive. Mr. King stated th~t claimant seemed 
to have "an answer" for every suggestion that he had regarding· 
employment which he felt was within her restrictions. 
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m
unhappiness. It was his-opinir, that she was preoccupied
with her bodily functions and .ysical symptoms; she contin
ually complained of pain and discomfort, and her physical
discomfort was grossly exacerbated under conditions of
internal or external stress. He observed claimant had
several physical problems during his interview with her.
Claimant, in his opinion, viewed, herself as unemployable and
had no'interest in considering employment. . It was his
opinion that claimant's functional and organic problems were
sufficiently severe to combine to make her virtually unemploy
able. Further, he felt that the only occupations in which'
claimant could possibly succeed were those in which she 
could change positions frequently and alternate sitting and
standing. He stated she could.not be expected to use her
hands, arms or fingers in any sustained activity, and could
not be expected to work at a conventional table or height.
Dr. DeCourcy felt claimant would qualify for work as a
security guard, a telephone answering sei'vice operator or an
information clerk. He noted that there were other.jobs
claimant could possibly fill'which were all of a light'
sedentary nature. Ho felt claimant's motivation was so poor
that she would require a great deal of encouragement if she 
were to attempt employment even on a trial basis. He observed
that claimant had good hand-eye coordination and that she 
was unable to sit or stand for brief periods of time without
changing positions, unable to bend, stoop, squat, kneel,
unable to work with her hands at table level while sitting,
unable to work at a table while standing and unable to use
her hands or fingers at physical activities, had poor hand
and finger dexterity, and impairment of mobility of her arms
and shoulders.

On April 20 , 1978, Mr. King ' felt that the rehabilitation
efforts should be closed because of the severity of claimant's
disability.

In June-1978, Mr. King reported that he asked claimant
'about the possibility of working in an electronics firm.
Claimant stated she could not v/ork there because of a smell
of plastics. Mr. King indicated that he could not smell
plastics, but claimant said she would be unable to work in
that environment because it would bother her. Claimant
stated she could neither drive, sit or stand nor do her
housework and was unable to do any work at all.; Mr. King
reported claimant continued to show no motivation to.return

to work. He had also discussec, , poss'ible workshop evaluation
at  t. 'Vincent de Paul to determine what claimant's restrictions
were. Claimant declined to enter this program saying it was
too far for her drive. Mr. King stated that claimant seemed
to have "an answer" for every suggestion that he had regarding' 
employment which he felt was within her restrictions.
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On July 10, 1978, the rehabilitation services Nr. King 
was employed by. closed their file o:i. claimant. This was 
based on her lack of cooperation with them. 

• I 

A Determination Order, dated August 22, 1978, ilwa=ded 
claimant temporary total disability compensation from.November 
1, 1974 through January 5, ]_975, less time worked, fur,ther 
temporary total disability compcns,1tion from March 15, 197 5 
through July 25, 1978, und tempo:r:-ary partial disability 
compensation from January 6, 1_975 through February 14, 1975 
and compensation.equal to 48° for 15% unsche9uled disability 
£:or her back injury. 

_ On January 11; 1979, Dr. Nash opined that clai~ant was 
permanently incapacitated from a regular form of gainful employ­
ment. He based this medical opinion upon claimant's multiple 
diagnosis he had listed in his June 25·, 1977 report '.vhich "he 
felt prevented her from engaging in employment for which she 
had been trained. He estimated th.:.it the per.;nanent impairment 
that claimant had as a result of her work-related injury was 
approximately "60-70% disability o.f .her back function" .. He 
felt claimant's condition had achieved maximal mcdi cal 
benefit when she was discharged from the hospital in May 
1977. He noted that claimant's continuing pain affected her 
living and affected her ability to travel, limited her 
ability to sit, stand or walk for prolonged peri~ds of time. 

The Or~hopaedic Consultants, in April 1979, reported 
claimant complained of constant muscle spasm in the low back 
and left leg which were brought on by prolonged activity of 
any type. Claimant indicated these were relieved by heat or 
by walking. She also indicated her left leg occasionally 
gave out. It was their opinion that claimant's condition 
was medically stationary. They did not believe that claimant 
could return to her same occupation even with limitations, 
but did feel that she could do light or sedentary work. 
They did feel claimant needed_further vocational assist~nce, 
psychoiogical or psychiatric examination or referral to the 
Pain Center. It was their opinion that claimant did not 

appear to be well motivf.lted to .ceturn to wo_rk. They estimatec:1 
the total loss of function of ;:'."!,:! l umbosacral spine as it 
existed at the time of their e::-:..:;·.1:i.nntion was moderate and 
this loss of function was due to her injury in October 1974 .. 

At the hearirtg claimant testified that she could sit 
for 10 to 15 minutes, could not get on her hands nnd knees, 
cot.ild stand for only 15 minutes, walk one block·, and could 
not perform restaurant work. She further testified that she. 
was unable to do anything outdoors except look at her carden 
and pick .plums off a .tree while st,mding OI_l the grounc1: 
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On July 10, 1978, the rehabilitcition services Mr. King
was employed by-closed their file on claimant. This was
based on her lack of cooperation with them.

A Determination Order, dated August 22, 1978, awarded
claimant temporary total disability compensation frongNovember
1, 1974 through January 5, 1975, less time worked, further
temporary total disability compensation from March 15, 1975 
through July 25, 1978, and temporary partial disability
compensation from Jcinuary 6, 19 75 through February 14, 19 7 5
and compensation .equal to 48° for 15% unscheduled disability
for her back injury.

On January 11, 1979, Dr. Nash opined that claimant was
permanently incapacitated from a regular form of gainful employ
ment. He based this medical opinion upon claimant's multiple
diagnosis he had listed in his June 25-, 1977 report which *.he
felt prevented her from engaging in employment for which she 
had been trained. He estimated that the permanent impairment
that claimant had as a result of her work-related injury was
approximately " 60-70% disability of .her back function".. He
felt claimant's condition had achieved maximal medical
benefit when she was discharged from the hospital in May 
1977. He noted that claimant's continuing pain affected her
living and affected her ability to travel, limited her
ability to sit, stand or walk for prolonged periods of time.

The Orthopaedic Consultants, in April 1979, reported
claimant complained of constant muscle spasm in the low back
and left leg which were brought on by prolonged activity of
any type. Claimant indicated these were relieved by heat or
by walking.  he also indicated her left leg occasionally
gave out. It was their opinion that claimant's condition
was medically stationary. They did not believe that claimant
could return to her same occupation even with limitations,
but did feel that she could do light or sedentary work.
They did feel claimant needed fu,rthcr vocational assistance,
psychological or psychiatric examination or referral to the •
Pain Center.. It was their opinion that claimant did not

appear to be well motivated to (return to work. They estimated
the total loss of function of ifr.;'; lumbosacral spine as it
existed at the time of their err.Lr.ii.nation was moderate and
this loss of function was due to her injury in October 1974.■

At the hearing claimant testified that she could sit
for 10 to 15 minutes, could not get on her hands and knees,
could stand for only 15 minutes, walk one block-, and could
not perform restaurant work.  he further testified that she
was unable to do anything outdoors except look at her garden
and pick .plums off a-tree while standing on the ground.
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Kenneth Gale, an investigQtor, took surveillance 
films of the claimant. Ho testified he s.:iw the::· cl0h1ant 
shake rugs, do some yard work, inc.ludinq tho us(~ of a wheel­
barrow, observed her drive around, 111op and c:o other various 
activities over a two day period. Ile said that he did not 
observe claimant having any physici:ll difficulty. Films show 
claimant carryin9 what appeared to be hec,vy packages, shaking 
rugs, raising her arms overhead usin~; a wash l_ine, · sweeping 
with a broom, cleaning with a mop and on several occasions 
bending forward from the waist while working in the yard .. 
The films also showed her ability to duck under tree branches 
and work vigorously rearranging throw rugs on a wash line . 

. The films show her. shoveling sawdust, kickins at dirt·, 
: _manipulating a wheelbarrow, carryinq a lawn chair, bending, 
checking her porch construction, stepping hiqh over a porch 
construction forms, getting into a pickup, slJmming_the door 
with apparently no prob1ern and walking E.:!asily on rough 
ground. During the cn"tirc length of the films clai_mant was 
not observed to be evidencing any pain. 

The Referee, after reviewing all the evidence in fhis 
case, found that iln additional award of compensation was not 
warranted and affirmed the Determination Order of August 22, 
19 7 8. 

BOARD ON DE NOVO REVIEW 

'I'he Board, after de novo review, would modify the . 
Referee's order. Based on all the medical evidence in this . 
case, the Board finds that the award of unsche'duled disability 
was not adequate. The Board does not find that claimant was 
permanently and totally disabled. She has shown no evidence 
of motivation to return to work and has pot sought or looked 
for work since her injury. Further, she has not cooperated 
with the rehabilitation people in attempting to find her 
work or in o~taining new skills. The greater weight of th~ 

medical evidence indicates tha · r:lziirnan t has a moder utc · 
iz:1pairm~nt only an ... d ti:iat ·she i::.., ,,ot permanently and totally 
disabled. Therefore, the Board concludes that, based·on all 
the evidence, claimant is entitled to an award of compensation 
equal to 160° for 50% unscheduled disability. This award 1s 
in ~ieu of any previ.ous awards for unscheduled disability 
claimant had been gr0nted. 

ORDER 

The Kcferce 1 s order, dated September 14, 19 7 9, is 
modified. 

Claimant is hereby granted an award of compensation 
equal to 160 ° for 50 % unscheduled oisi:l.bility for her low 
back injury. This award is in lieu -� fall previous awards 
for unscheduled disability for this inJury. 
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Mr. Kf^nneth Gale, an inves-cigiitor, took surveillance
films of the claimant. Ho testified he saw thC' claimant
shake rugs, do some yard work, including the use of a wheel.-
barrow, observed her drive aroujid, inop and do other various
activities over a two day period. He said that he did not
observe claimant having any physical difficulty. Films show
claimant carrying what appeared to be heavy packages, shaking
rugs, raising her arms overhead using a wash line, sweeping
with a broom, cleaning with a mop and on several occasions
bending forward from the waist while working in the yard.
The films also showed her ability to duck under tree branches
and work vigorously rearranging throw rugs on a wash line.
The films show her,shoveling sawdust, kicking at dirt,
.manipulating a wheelbarrow, carrying a lawn chair, bending,
checking, her porch construction, stepping hj.gh over a porch
construction forms, getting into a pickup, slamming.the door
with apparently no problem and walking easily on rough
ground. During the entire length of the films claimant was
not observed to be evidencing any pain.

The Referee, after reviewing all the evidence in this
case, found that an additional award of compensation was hot
warranted and affirmed the Determination Order of August   ,
1978.

m
BOARD ON DE NOVO REVIEW

The Board, after de novo review, would modify the
Referee's order. Based on all the medical evidence in this,
case, the Board finds that the award of unscheduled disability
was not adequate. The Board does not find that claimant was
permanently and totally disabled.  he has shown no evidence
of motivation to return to work and has not sought or looked
for work since her injury. Further, she has not cooperated
with the rehabilitation people in attempting to find her
work or in obtaining new skills. The greater weight of the

medical evidence indicates tha" ^-laimant has a moderate'
impairment only an^d that she is .Lot permanently and totally
disabled. Therefore, the Board concludes that, based-on all
the evidence, claimant is entitled to an award of compensation
equal to 160° for 50% unscheduled disability. This award is
in lieu of any previous awards for unscheduled disability
claimant had been granted.

ORDER

- The Referee’s order, dated  eptember 14, 1979, is
modified.

#
Claimant is hereby granted an award of compensation

equal to 160° for 50% unscheduled disability for her low 
back injury. This award is in lieu 'of all previous awards
for unscheduled disability for this injury.
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I s attorney is hcj_-eby rJranted as d reasonilble 
attorney's ~ee for his. services at Board review a sum equal 
to 25% of the increased cornpcnsettion qrcrntecl by this order, 
payable out of said compcns~tion ai paid,· not to exceed 

~~3,0QQ � I 

WCB CASE NO. 78-873 

HARRY H. INKLEY; CLAIMANT 
Willner, Bennett I Riggs & Bobbi t't, 

Claimant's Attys. 
Lang, Rl~in, Wolf, Smith,Griffith 

& Hallmark, Employer's Attys. 
Order on· Remand 

April 15, 1980 

On ·January 29, 1979, the.Board entered its Order on 
Review which reversed the Referee's order. In its order, 
the Board held, under the_ "last injurious exposure" n--'-'.e, 
that claimant had not been exposed to any kind of noise 
which would be likely to cause a hearing loss after April 1, 
19 76 .' . The Employee Benefits Insurance Company (EBI) furnished 
the employer's workers' compensation coverage after April 1, 
19_76. The State Accident Insur:rnce Fund (Fund) provided 
workers' compensation insurance cdverag~ for the employer 
prior to that date. The Board conclud~d that neither EBI 
nor the Fund were responsible to provide benefits to claimani 
for his hearing loss. This order wa~ timely appealed to the 
Court of Appeals which affirmed the Board's oraer and then 
to the Supreme Court. 

The Supreme Court, in Inkl~~ Forest Fiber Products 
Company, et.al., 288 Or 337, P2d (1980) held 
under the last injurious exposure rule claimant need only 
prove that the employment environment could have contributed 
to the hearing loss. "The Court fe 1 t that the Re fen:'e had 
correctly applied this rule, but tha~ the Board had not.· 
Therefore, the case was remanded to the Board to determine 
whether the employment environmen~ from April 1976 to claimant's 
retirement could have contributed to h·is. hearing loss. · 
Also, the Court held that the Fund had been correctly joined 
as a party to these proceedings. 

On January 22, 1980, the Supreme Court entered a Judgment 
and Mandate remanding this case through che_Court of Appeals 
to the Board for further proceedings.in conformity with its 
opinion. 
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Cl^nimant's attorney is he]:eby granted as a reasonable
attorney's fee for his,services ar Board review a sum equal
to 25% of the increased compensation granted by this order,
payable out of said compensation as paid, not to exceed
$3,000.

WCB CASE NO. 78-873
HARRY H. INKLEY, CLAIMANT
Winner, Bennett, Riggs & Bobbitt,

Claimant's Attys,
Lang, Klein, Wolf, Smith,Griffith

& Hallmark, Employer's Attys.
Order On Remand

April 15, 1 80

On January 29 , 1979 , the'Board entered its. Order on
Review which reversed the Referee’s order. In its order,
the Board held, under the "last injurious exposure" rule,
that claimant had not been exposed to any kind of noise
which would be likely to cause a-hearing loss after April 1,
1976.’ .The Employee Benefits Insurance Company (EBI) furnished
the employer's workers' compensation coverage after April 1,
1976. The  tate Accident Insurance Fund (Fund) provided
workers' compensation insurance coverage for the employer
prior to that date. The Board concluded that neither EBI
nor the Fund were responsible to provide benefits to claimarb.
for his hearing loss. This order was timely appealed to the 
Court of Appeals which affirmed the Board's order and then
to the  upreme Court.

m

in Inkley v. Forest Fiber__Products
('19 80)"

The  upreme Court
Company, et.al., 288 Or 337, _____ P2d__ (1980) held
under the last injurious exposure rule claimant need only
prove that the employment environment could have contributed
to the hearing loss. ’The Court felt that the Referee had
correctly applied this rule, but that the Board had not. '
Therefore, the case was remanded to the Board to determine
whether the employment environment from April 1976 to claimiant's
retirement could have contributed to his. hearing loss.
Also, the Court held that the Fund had been correctly joined
as a party to these proceedings.

On January 22, 1980, the  upreme Court entered a Judgrrtent
and Mandate remanding this case through the Court of Appeals
to the Board for further proceedings,in conformity with its
opinion.
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The Goa.rd, after recei vi n,. ,.11 e ,Judqmen t and Mand,.-1 tc and. 
after de novo review, finds th~i_ claimant's em;-Jloyn,ent 
environment irom April 1, 1976 to his retirement could have 
contributed to his hearing loss. The Board note~ in this 
case that the employer remodelecl·its shop which resulted in 
a reduction of the noise level. The Board further notes 
that the claimant worked in the shop area and in the plant 
area. Claimant was provided ea·r protection~-which he wore, 
except at certain times when weldinq. The welding was done 
in ihe shop ahd in the plant area .. The work environment.in 
the plant could contribute to hearing_ loss in this claimant 
and to the .extent that he performed welding tasks without 
ear protection while working in that environment his hearing 
could have been affected. 

This case deals with one employer that had secured 
workers' compensation coverage from two successive insurance 
carriers. The evidence is uncontradicted that the claimant's 
hearing loss is noise-related and the injurious.exposure 
occurred at Forest Fiber Products Company. Under the last 
injurious exposure rule, the carrier providing the workers' 
compensation insurance coverage for the employer at-the time 
the last injurious exposure occurs must assume responsibility 
for the hearing loss. Under the rule enucia ted in !!1.½_ le__y 
(supra.) the testimony in this case establishes EBI as tho 
responsible carrier. ~he Board finds 6laimant's work from 
Aprill, 1976 to his retirement could have contributed to 
his hearing loss and therefore remands claimant's claim to 
EBI for acceptance and payment of compensation and 6thcr 
benefits as provided by law. Claimant's a.ttorney is hereby 
c_1ranted c1 fee of $1,100 for his representation of claimant 
at both the hearing and Board level~ 

ORDER 

EBI's denial, dated January 5, 1978, is set aside and 
claimant's claim is remanded to it for acceptance and payment 
of compens0tion and benefits as provided by the Workers,_ ' 
Compensation law for his hearing loss. 

. Claimant's attorney i~ hereby granted a reasonable 
attorney's fee for his services.both at the hearing and at 
the ·Board level in the amount of $1,100, payable by EBI. 
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m
The Board, after receivin', i.lie Judgment and Mandate and

after de novo review, finds th.^1 claimant's employn^ent 
environment from April 1, 1976 to his retirement could have
contributed to his hearing loss. The Board notes in this
case that the employer remode led•its shop which resulted in
a reduction of the noise level. The Board further notes
that the claimant worked in the shop area and in the plant
area. Claimant was provided ear protection which he wore,
except at certain times when welding. The welding was done
in the shop and in the plant area. The work environment in
the plant could contribute to hearing.loss in this claimant
and to the .extent that he performed welding tasks without
ear protection while working in that environment his hearing

•.could have been affected.

This case deals with one employer that had secured
workers' compensation coverage from two successive insurance
carriers. The evidence is uncontradicted that the claimant's
hearing loss is noise-related and the injurious,exposure
occurred at Forest Fiber Products Company. Under the last
injurious exposure rule, the carrier providing the workers'
compensation insurance coverage for the employer at the time
the last injurious exposure occurs must assume responsibility
for the hearing loss. Under the rule enuciated in Inkley
(supra.) the testimony in this case establishes EBI as the
responsible carrier. The Board finds claimant's work from
April 1, 1976 to his retirement could have contributed to
his hearing loss and therefore remands claimant's claim to
EBI for acceptance and payment of compensation and other
bene^fits as provided by law. Claimant's attorney is hereby
granted a fee- of $1,100 for his representation of claimant
at both the hearing and Board level.

ORDER

EBI's denial, dated January 5, 1978, is set aside and
claimant's claim is remanded to it for acceptance and payment
of compensation and benefits as provided by the Workers''
Compensation law for his hearing loss.

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services - both at the hearing and at
the Board level in the amount of $1,100, payable by EBI.
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CASE NO. 79-924 April 15, 1980 

BILLE. JONES, CLAIMANT 
Richardson, Murphy & Nelson, Claimant's Attys. 
SAIF,- L~gal Seivices, Defense Atty. 
Request for Review by Claimant 
Cro~s-request by the SAIF 

ISSUE ON REVIEW 

Claimant· and the-State Accident Insur&nce Fund (Ftind) 
seek Board review of the Referee's order which granted 

·claimant additional compensation equal to 160° for SC.% 
·unscheduled disability and awarded an attorney fe8 to his 
attorney. Claimant contends he i.s permc:1nently. c.1nd totally 
disabled. The Fund contends this award is exc0ssive. 

FACTS 

Claimant, a 42-year-old truck· driver for 'l'homas Oil 
Company, injured his back· on December 2, 1976 when he_ fell 
while getting off of his truck. X-rays re~ealed an ~ld 
rheumatoid spondylitis of the lumbosacral spine and a solid 
fusion of the lumbar vertebrae ana· sacroiliac joints. . Pr. 
James Baldwin diagnosed ~laimant's injury as an ankylosing 
spondylolitis and acute lumbosacral sprain. 

' In April 1977, Dr. H. Freeman Fitch reported claimant 
had had an· ankylosing spondylitis since.1951. Claimant had 
recurring pain from this condi tio'n. X-rays revealed a 
11 bamboo solid spine'' with some probab:..e motion through the 
lumbosacral region. Dr. Fitch felt claimant should continutJ 
to be· treated conservatively. 

The Orthopa~dic Consultants, in August 1977, indicated 
claimant was "surprisingly 11 free of complaints. Their 
diagnosis was: "1. Marie-Strumpcll spondyli tis anklopootica 
involving the entire spine and shoulders; 2. Chronic ::_ umb_ar 
strain, - secondary to trauma". It was their opinion claimant_' s 
condition was s~ationary and claimant could return to his 
previous occupation with limitations. They felt the·overall 
11 disability 11 to-claimant's back was severe, but due t-.::i the 
December 2, 1976 injury only mildly moderate. 

Claimant attended the wi:; '. i .1m Callahwn Center from 
October 28, 1977 thrOlllJh Decer,a,,':r 7, 1977. · Dr. Monty ,Johnson, 
a psychologist and team chairman of the vocational t2am, 
reported claimant cooperated with the personnel at the 
Center and participated in the programs at the Center. . 
Claimant was dischar9ed to Vocational Rehabilitation Division 
for 11 general plan development". . ' 
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WCB CA E NO. 79-924 April 15, 1980

BILL E. JONE , CLAIM.ANT
Richardson, Murphy & Nelson, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty,
Request for Review by Claimant
Cross-request by the  AIF

I  UE ON REVIEW ;
Claimant and the- tate Accident Insurance Fund (Fund)

seek Board review of the Referee's order which granted
claimant additional compensation equal to .160° for 50%
unscheduled disability and awarded an attorney fee to his 
attorney. Claimant contends he is permanently, and totally
disabled. The Fund contends this award is excessive.

FACT 
Claimant, a 42-year-old truck' driver for Thomas Oil

Company, injured his back- on December 2, 1976 when he fell 
while getting off of his truck. X-rays revealed an old
rheumatoid spondylitis of the lumbosacral spine and a solid
fusion of the lumbar vertebrae and' sacroiliac joints. ..Dr.
James Baldwin diagnosed claimant's injury as an ankylosing
spondylolitis and acute lumbosacral sprain.

' In April 1977, Dr. H. Freeman Fitch reported claimant
had had an' ankylosing spondylitis since.1951. Claimant had
recurring pain from this condition. X-rays revealed a
"bamboo solid spine" with some probable motion through the
lumbosacral region. Dr. Fitch felt claimant should continue
to be treated conservatively.

The Orthopaedic Consultants, in August 1977, indicated,
claimant was "surprisingly" free of complaints. Their
diagnosis was: "1. Marie- trumpell spondylitis anklopoetica

m

involving the entire spine and shoulders; 2
strain,' secondary to trauma"'. It was their
condition was stationary and claimant could
previous occupation with limitations. They
"disability" to'claimant's back was severe,

Chronic lumbar
opinion claimant’s
return to his
felt the'overall
but due to the

December 2, 1976 injury only mildly moderate.

Claimant attended the Wi]"inm Callahan Center from
October 28, 1977 through Decenu.or 7, 1977. ' Dr. Monty Johnson,
a psychologist and team chairman of the vocational team,
reported claimant cooperated with the personnel at the
Center and participated in the programs at the Center.
Claimant was discharged to Vocational Rehabilitation Division
for "general plan development".
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March 1~78, Drs. !--lichael Iclcming .:rnd Normun Hickrnan 
reported claimant was using biofeedback. l\ roport f i-6:-n the 
Cal 1 ahan Center had indicated claimant was moderate l'/ t12nse 
and moderately overfocused on his physical problems. Drs. 
Fleming and Hickman noted. claimant was a person who demanded 
a lat of himself and pushed himself to meet his own expecta­
tions. Further, they.reported claimant had been unable· to 
continue to work as a truck driver and his uncGrtainty about 
his new vocational program added to claimant•~ feelings of 
anxiety and tension. It was their ·opinion that claimant 
needed psychological assistance. 

Also, in March 1978, claimant was found eligible for 
· .vocational rehabilitation. The limitations placed on claimant 
were: no lifting over 25 pounds, no continuous bending or 
squatting; and no constant standing. Clai~ant'.s work history 
consisted of 20 years of truck driving ~ind some cler}<ing-_. 
work. He stated he had an 11th 0rade education and a GED. 
Throu9h vocational rehabilitation in Mdrch 1978 claimant 
began a program with a vocational -goal of becoming an a_ccoun~­
ant. 

At the hearing, .claimant testified while in the vocational 
rehabilitation program he experienced low back pain and 
he ad aches which increased -in intensity and frequcnc·y the 
'longer he participated in the program •. 

Dr. Guy Parvaresh, a psychiatrist, in ,,'\ugust 1978,-' 
diagnosed: . ., 1) Anxiety neurosis - psychophysiological rnusculo­

· skeletal disorder.· 2) Personality disorder - passi~e ~ependent 
in nature": He felt claimant could perform, psychologically, 
any job and felt the only limitations placed on claimant 

• .should be based on the "orthopedic limitatior,·" .· Di. Parvaresh 
did not find a causal relationship between claimant's injury 
and his present psychopathology. 

In january 1979, Dr. Thomas Reardon, who had been. 
·treatinCJ claimant, opined he was in. all probability pennanently 
disabled. He did not feel claimant was a candidate for 
rehabilitation. Dr. Reardon commented he. had known.cluiman~ 
a n wnber of years prior to his D~cember 1976 injury c1nd _ 
claimant had made every effort to be self-sufficent despite 
his ankylosing spondylitis. 

A Determination, Order, ddc.:,!d Janua·ry 25, 1979, c:.:warded 
claimant temporary total disability compensation anc~ compensu­
tion equal to 32° for 10% unscheduled di~ability for his low 
back injury. 
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In March 1978, Drs. Michael Fleming and r-jornion Hickman '
reported claimant was using biofeedback. A report from the
Callahan Center had indicated claimant was moderately tense
and moderately overfocused on his physical problems. Drs.
Fleming and Hickman noted, claimant was a person who demanded
a lot of himself and pushed himself to meet his own expecta
tions. Further, they .reported claimant had been unable' to
continue to work as a truck driver and his uncertainty about
his new vocational program added to claimant's feelings of
•anxiety and tension. It was their opinion that claimant
needed psychological assistance.

Also, in March 1978, claimant was found eligible for
.vocational rehabilitation. The limitations placed on claimant
were: no lifting over 25 pounds, no continuous bending or
squatting,- and no constant standing. Claimant'.s work history
consisted of 20 years of truck driving and some clerking
work. He stated he had an 11th grade education and a GED.
Through vocational rehabilitation in March 1978 claimant
began a program with a vocational goal of becoming an account
ant . . ■ • _.

At the hearing, .claimant testified while in the vocational
rehabilitation program he experienced low back pain and
headaches which increased -in intensity and frequency the
’longer he participated in the program. ' ,.

Dr. Guy Parvaresh, a psychiatristin August 1978,''
diagnosed: "'1) Anxiety neurosis psychophysiological musculo-

■ skeletal disorder.' 2) Personality disorder passive dependent
in nature": He felt claimant could perform, psychologically,
any job and felt the only limitations placed on claimant

• should be based on the "orthopedic limitation-". Dr. Parvaresh
did not find a causal relationship between claimant's injury
and his present psychopathology.

In January 1979, Dr. Thomas Reardon, who had been.
•treating claimant, opined he was in. all probability permanently
disabled. He did not .feel claimant was a candidate for 
rehabilitation. Dr. Reardon commented he- had known.claimant
a number of years prior to his December 1976 injury and
claimant had made every effort to be self-sufficent despite
his ankylosing spondylitis.

A Determination- Order, dcLu.,!d January 25 , 1979, awarded
claimant temporary total disability compensation and compensa
tion equal to 32° for 10% unscheduled disability for his low 
back injury.
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April 19 79·, Ms. Elsie 1•1cF o.r.lc1.nd and Dr .. Paul .:,;ct zger; 
a psychologist, reported claimant had· continued to·r0ceive 
psycho.therapy. Claima:1t felt "physicc1 lly a wrock" and 
"terribly incapacitated by his rheumatoid arthritis". They· 
characterized claimant as one of the 11 quietly-agonizeJ 
individual 11 who continued to apologize for complaining, for 
appearing upset, or for causing anyone probloms. 

Claimant also developed a problem with his right knee. 
This condition was not related to his injury. 

Claimant has not sought other employment since his 
injury. 

The Referee, based on all the evidence,. concluded 
claimant.was not permanently c1nd totaJ.ly disabled. HowGver, 
the Referee increased claimant 1 s-award of com2ensation by 
160° Jor 50% additional unscheduled disability and granted 
claimant I s attorney a fee. · · 

BOARD ON DE NOVO REVIEW 

The Board, atte·r de nova review, remands this case to 
the Referee. The record· in this case was not· udequately 
developed. The Board remands this case to Referee Lou 
Williams, under ORS 656.295, for the parties t6 develop. 
evidence on claimant's vocational 'potential, his trainability, 
employability and ·his vocational apti tucl2. · The Board orders 
the claim reopened as of the date of the hearir.c; and claimant 
is entitled.to temporary total disability from that date · 
until the case is again closed by the Referee's issuance of 
an Opinion and Order. 

ORDER 

Claimant's claim' is hereby remanded to i'ts Hearings 
Division to be set ,for aD expedited hearing-before Referee 
Lou Williams for the tz.iking · of evidence on claimant's vocational 
pot~ntial, trainability, employability and vocational aptitude. 
Claimant's claim is to be reopened as Of the date of the 
hearing and until it is again closed pursuant to the issuance 
of the Referee's order. 
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In April 1979', Ms. lUlsiG McFarland and Dir. ,Paul Metzger^
a psychologist, reported claimant had' continued•to-receive
psychotherapy. Claimant felt "physically a wreck" and
"terribly incapacitated by his rheumatoid arthritis". They
characterized claimant as one of the "quietly-agonized-
individual" who continued to apologize for complaining, for
appearing upset, or for causing anyone problems.

Claimant also developed a problem with his right knee.
This condition was not related to his injury.

• • Claimant has not sought other employment since his 
injury.

The Referee, based on all the evidence,, concluded
claimant was not permanently and totally disabled. However,
the Referee increased claimant's award of compensation by
160° for 50% additional unscheduled disability and granted
claimant’s attorney a fee. . •
BOARD ON DE NOVQ REVIEW ‘ ■

The Board, after de novo review, remands this case to
the Referee. The record- in this case was not- adequately '
developed. The Board remands this case to Referee Lou
Williams, under OR 656.295, for the parties to' develop-
evidence on claimant's vocational 'potential, his trainability,
employability and -his vocational aptitude.' The Board orders
the claim reopened as of the date of the hearing and claimant
is entitled-to temporary total disability from that date 
until the case is again closed by the Referee’s issuance of
an Opinion and Order.

ORDER
Claimant’s claim' is hereby remanded to its Hearings

Division to be set .for an expedited hearing before Referee
Lou Williams for the taking of evidence on claimant's vocational
potential, trainability, employability and vocational aptitude.
Claimant's claim is to be reopened as of the date of the
hearing and until it is again closed pursuant to the issuance
of the Referee's order.

m
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C,l\.SE NO. 79-4368, 

CLIFTON REYNOLDS, CLAIMANT 
Dennis Henninger, Claimant 1 s.At~y. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

ISSUE ON REVIEW 

.April 15, 1S80 

The employer-carrier seeks Goard review of the ~cfcree's 
order which set aside its c1onial, dated r-L=iy 11, 1979, c1nd 
rcrnanck,d claimaxit' s claim to it for acceptance anc1 p,~yr:,ent 
of benefits until the claim was c lo:::;e c1 pu rs 11,1-n t to ons 
656. 26 8, awarc1ccl claimant, c1s :.:, penalty, 25°:. or all interim 
compensation due from M.::iy 11, 1979 to tl1E.: \.-Jatr:: of his order 
(September 26, 1979), ,.:incl a\varclc:.,cl claimant's attorney a fee 
of $750. The .employer-carrier contends the RGferec erred in 
so doing. 

Fl\CTS 

Clairnan t, employe6 as a II n:'ncJc,rer" \vi th this employer; 
injured his back on October 13, 1978 when he slipped and 
fell. cir. F. C. Nathtigal diagnosed this injury as an acute 
lumbar strain. Claimant returnE:rJ to work for this eIT:ploycr 
on November 13, 1978. 

On December 6, 197E! claimant sustained a second injury 
to his back and neck when he fell off the side of z, dump 
truck. Dr. F. C. N ach tic,1 a 1 di a~rnosed this irri ury as u lumbar 
strain. He indicated that this injury would not cause any 
permanent impairment·. 

On January 5, 1979, claimant was terminated by.this 
employer for alleged poor 1-york performance. 

T, Determination Orclcr on :;1c• OctuJx,r 13, 1978 injury,. 
dated ,January 15, 19 79, awarcc,: cl airnan t temporary toto_l 
di sabi li ty compensation from November 3, 19 7 f; throuJh November 
10, 1978. 

On February 16, 1979, Dr. Steven J. Thomas reported 
claimant complained of continuincJ back pain which hz,d ·worsened 
since his discharge by this employer. Dr. ~hornas felt· 
claimant was unable to work because of chronic back pain ar:.:: 
felt claimant's claim should be reopened. Dr. Thomas started 
claimant on a program oE physical therapy and anti­
inflammato_ry medication. 

1. •• J 
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WCB CA E NO. 7 9“43 68. April 15, 19 0

CLIFTON REYNOLD , CLJVIMANT
Dennis Henninger, Claimant's.Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

I  UE ON REVIEW

The employer-carrier seeks Board review of the Refciree's
order which set aside its denial, dated May 1]., 1979 , and
remanded claimant’s claim to it for acceptance and payment-
of benefits until the claim was dosed pursuant to 01'
656.26 8, awarded claimant, as a penalty, 251 of all interim;
compensation due from Hay 11, 1979 to the date of his order
( epteinber 26 , 1979) , and awarded claimant’s attorney a fee 
of $750. The .employer-carrier contends the Referee erred in 
so doing.

FACT 

Claimant, employed as a "renderer"' with this employer;
injured his back on October 13, 1978 when he slipped and
fell. Dr. F. C. Nachtigal diagnosed this injury as an acute
lumbar strain. Claimant returned to work for this employer
on Novemlaer 13, 1978.

On December 6, 1978 claimant sustained a second injury
to his back and neck when he fell off the side of a dump
truck. Dr. F. C. Nachtigal diagnosed this injury as a lumbar
strain. He indicated that this injury would not cause any
permanent impairment-.

On January 5, 1979, claimant was terminated by’this
employer for alleged poor work performance.

A Determination Order on :-.no October 13 , 1978 injury,
dated January 15, 1979, awarccu claimant temporary total
disability compensation from November 3 , 1978 throuqii Noveirber
10, 1978.

On February 16, 1979, Dr.  teven J. Thomas reported
claimant complained of continuing back pain which had worsened
since his discharge by this employer. Dr. Thomas felt-
claimant was unable to work because of chronic back pain and
felt claimant's claim should be reopened. Dr. Thomas started
claimant on a program of physical therapy and anti-
inflamrriatory medication.
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February 28, 1979,' clziimant was hospita1iz,::::c1 by Dr. 
Thomas for a trial period of traction ,:-tnd phy°sical therapy. 
Dr. Thomas indicated his oriqinal dia~nosis was moderately 
severe lurnba.r anJ mild cervi~al strai:r\·,- that treatment of 
claimant as an outpatient had failed and that claimant's 
symptoms had continued to increase. His diagnosis was a 
lumbar strain. He found no evidence of nerve root impingement. 

Dr. Thomas, in March J.-979, reported that claimant 
continued to have pain and was unable to resume his previous 
occupation. He noted claimant was still under active treatment 
with physical therapy, and anti-inflammatory medication. He 
felt it was questionable whether claimant would be able to 

:.return. to his rec;ular occupation since it involved o .lot of 

heavy liftinq. !Te referred claimant to vocational rohc1bilita­
tion for training for a li9ht-dtity job. He opined that 
claimant's condition was still not medically stationary. 

On May 11, 1979, the carrier denied clairnint's claim. 
The basis of this denial was the fact that their investigation 
and the current rnedica] reports in their files .indicoted. 
that claimant's current condition was not a continuation of 
his October 13, 1978 back injury. · 

At the hearing, c]aimant testified that his work at the 
rendering company vJas vigorous physical work. l-Ie indicated 
he had lost two weeks from work in November due to his first 
injury. Claimant further testified that when he returned to 
work he was having some physical problems with his back and 
it progressively got worse av.er the weeks after he was 
terminated by this employer. 

The evidence introduccccd by the carrier indicated that 
benefits were paid up to the date of tJ1eir denial, May 11, 
1979. 

The Referee stated -that ,., ,, medi<:al reports from Dr. 

Thomas were sufficient to est:1., 1-ish that claimant's condition 
had worsened since the_ last award of compensation. ~~e 

Referee noted that claimant's symptoms were qreater and that 
Dr. Thomas had begun a progressive course of.curative treat­
ment, ii:iclu~ing bed_rest, traction, physical therapy, exercises, 
and. medication .. Further, Dr. 'J'hornas questioned whether . 
claimant could return to his previous occupation. 'I'he · 
Referee noted that Dr. 'l'homas was aware claima-nt intially 

suffered a back sprain _and indicated that the curn"nt condition 
was the result of the industrial injury. Dr. Thomas requested 
the claim be reopened. The Referee:; found the unrebutte~1 
rredical evidence was that the conch tion was related to the 

"injury and there had been a worseninq o~ claimant's condition 
since the last award or arrangement bf compensation. There­
fore, the Referee set aside the carrier's denial. 

On February 28, 1979/ claimant was hospitalized by Dr.
Thomas for a trial period of traction and physical therapy.
Dr. Thomas indicated his original diagnosis was moderately
severe lumbar and mild cervical strain’,- that treatment of
claimant as an outpatient had failed and that claimant's
symptoms had continued to increase. His diagnosis was a
lumb>ar strain. He found no evidence of nerve root impingement.

Dr. Thomas, in March ];979 , reported that claimant
continued to have pain and was unable to resume his previous
occupation. He noted claimant was still under active treatment
with physical therapy, and anti-inflammatory medication. He
felt it was questionable whether claimant would be able to
.return to his regular occupation since it involved
heavy lifting. He referred .claimant to vocational
tion for training for a light-duty job. He oi^ined

#

a .lot o F
rchabilita-
that

claimant's condition was still not medically stationary.

On May 11, 1979, the carrier denied claimant’s claim..
The basis of this denial was the fact that their investigation
and the cur.rent medical reports in their files indicated,
that claimant's current condition was not a continuation of
his October 13, 1978 back injury.

At the hearing, claimant testified that his work at the
rendering company was vigorous physical work. He indicated
he had lost two weeks from work in November due to his first
injury. Claimant further testified that when he returned to
work he was having some physical problems with his back and
it progressively got worse oyer the weeks after he was
terminated by this employer.

The evidence introduced by tlie carrier indicated that
their denial. May 11,benefits were paid

1979.
up to the date of

The Referee stated -that t: medical reports from Dr.
Thomas were sufficient to esta.-.i.ish that claimant’s condition
had worsened since the.last award of compensation. ' The
Referee noted that claimant's symptoms were greater and that
Dr. Thomas had begun a progressive course of curative treat-
ment, including bed rest, traction, physical therapy, exercises,
and medication. Further, Dr. Thomas questioned whether
claimant could return to his previous occupation. The-
Referee noted that Dr. Thomas was aware claimant intially
suffered a back sprain and'.indicated that the current condition
was the result of the industrial injury. Dr. Thomas requested
the claim be reopened. The Referee found the unrebutted
medical evidence was that the condition was related to the
injury and there had been a worsening of- claimant's condition
since the last av/arct or arrangement of com.pensation. There­
fore, the Referee set aside the carrier's denial.
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request for penalties and 2ttorney's fees 
for the unr.easonable refusal to pay cornpensc1tion was qrantect. 
The Referee's found that the evidence indicated that ~t the 
time the denial was made, there was no supporting medical 
evidence or probativ6 lay evidence to justify the deni~l. 
Therefore, the Referee concluded the denial was unreasonable 
and assessed a penalty and attorney's fee. 

BOARD ON DE NOVO REVIEW 

The 13oarcl, after de novo review, modi fies the R,af eree I s 
order. The Board agrees with the Referee's setting aside 6f 
the employer-carrier's denial and remand.in~ the claim back 

: to it -for payment of benefits until the· claim was closed 
pursuant to ORS 656.268 and awarding claimant's attorney a 
fee of $750. The Board, however, does not find that the 
acts by the carrier in this case were unreasonable. At the 
time the denial was made, the carrier hud, in its possession, 
the report of Dr. Thomas which reflected only subjective 
complaints by the claimant. 'l'he Board does not fine that 
the carrier's denial issued in May 1979 based on the evidence 
it had before it at the time it ~as entered, was unreaso~able. 
The carrier continued to pay ·ull benef:i ts which clairrw.nt was 
entitled to up to the date of its denial. Therefore, the 
Board, based on all the evidence, finds that the-denial 
issued by the carrier was not unreasonable requiring the 
awarding of penalties and attorney fees in this particular 
case. The Board modifies the Referee's order by reversi.nq 
that portion of the Referee's order which awarded a penalty 
equal to 25% of all the interim compensation due from May 
11, 19 79 the elate of the carrier's denial, to September 26, 
1979, the date of the Referee's order. 

ORDER 

The· Referee's drder, dated ;September 26, 19 79, .is 
modified. 

That portion of the Re£eree's order which awarded .J 

penalty equal to 25% of all interim compensation due from 
May 11, 1979 to the date of his order is re.versed. The 
remainder of the Referee's order is affirmed. 

Claimant's attorney is hereby grilntcd a reasonjble 
attorney's fee for his services in connection with this 
Board review in the amount of $100, payable by the corrier. 
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Claimant’s request for penalties and attorney’s tees 
for the unreasonable refusal to pay compensation was granted.
The Referee's found that the evidence indicated that at the
time the denial was made, there was no supporting medical
evidence or probative lay evidence to justify the denial.
Therefore, the I^eferee concluded the denial was unreasonable
and assessed a penalty and attorney's fee.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The Board agrees with the Referee's setting aside of 
the employer-ca2:rier's denial and remanding the claim back
to it -for payment of benefits until the' claim was closed
pursuant to OR 656.268 and awarding claimant's attorney a
fee of $750. The Board, however, does not find that the
acts by the carrier in this case were unreasonable. At the
time the denial was made, the carrier had, in its possession,
the report of Dr. Thomas which reflected only subjective
complaints by the claimant. The P.oard does not find that
the carrier's denial issued in May 1979 based on the evidence
it had before it at the time it was en'cered, was unreasonable
The carrier continued to pay -all benefits whicli claimant was
entitled to up to the date of its denial. Therefore, the
Board, based on all the evidence, finds that the-denial
issued by the carrier was not unreasonable irequiring the
awarding of penalties and attorney fees in this particular
case. The Board modifies the Referee's order by reversing
that portion of the Referee's order which awarded a penalty
equal to 25% of all the interim compensation due from May
11, 1979 the date of the carrier's denial, to  eptember 26,
1979, the date of the Referee's order.

ORDER
The Referee's Order,

modified.
dated  eptember 26, 1979, is

m

That portion of the Referee's order v;hich awarded a
penalty equal to 25% of all interim compensation due from
May 11, 1979 to the date of his order is reversed. The
remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with this
Board review in the amount of $100, payable by the carrier
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WCB CASE NO. 79-1795 

THOMAS R. WARREN, CLAIMANT 
Colombo & Scanlon, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.· 
Request for Review by Claimant 

.. --. 

ISSUE ON REVIEW 

April 15, 1980 

Claimant seeks Board review of the ner:cree's orch~r. 
which affirmed the State l\ccide,1t Insurance FunJ 1·s ·(her":in­
after referred to as the Fund) deniaJ. of his claim for a 
November 28, 1978 alleged back in'jury. 

FACTS 

Claimant, 32 year~ old, was employed by PQcific Coast 
Services as a carpet-cleaner manager. He was requi rec: to 
clean carpets and also to se 11 the service to customers. 
Claimant testified that in 1976 he had developed uppe:c back 
and shoulder problems :from liftinsi and moving heavy furnitu:-:-e. 
He received some treatment for this injury. In October 
1977, while moving a piano he agatn injured his back. He 
received medical treatment for this injury, _but missed no 
time from work . 

In February 1978, Dr. Jacob Wilson treated claimant for 
back pain and headaches. Claimant told Dr. Wilson he had 
hurt his back in January 1978 liftin~ a heavy rug cleaning 
machine. Claimant also said he had injured his back in 
November lifting a couch. 

Claimant alleges that on November 28, 1978 he injured 
his back while moving a couch for a customer before cleaninCJ 
her carpet. Claimant said he completed the job and retut'ned 
to his office. He notified a co-worker, Lindc1 Doty, 2.bout 
his back and asked her for an insurance form. She gave 
claimant a sealed en~elope with his name on it. Inside the 
envelope was a notification from claimant's supervisor that 
he had been laid off. After·this~ claimant called and made 
an appointment to see Dr. Phillip Hanna, D.C. 

Dr. Hanna diagnosed claim;::~c1t' s injury as a lurnbosacral 
sprain' with attendaryt thoraco-c0rvical myofasci tis. Dr. 
Hanna found low back muscle spasm in the mid-thoracic and 
cervical areas. Claimant told Dr. Hanna he had gotten a 
sharp pain in his low back lifting a couch. 

The Fund denied this claim on January 26, 1979 because 
it was unable to substantiate any on-the-job iJ.cciden t or 
incident on November 28, 1978 while claimant was employed by 
Pacific Coast Carpet Cleaning Services. 
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THOMA R. WARREN, CLAIMANT
Colombo &  canlon, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.'
Request for Review by Claimant

I  UE ON REVIEW

Claimant seeks Board review of the Iceferee's order
which affirmed the  tate Accident Insurance Fund''s (herein
after referred to as the Fund) denia], of his claim for a
November 28, 1978 alleged back injury.

FACT 

WCB CA E NO. 79-1795 April 15, 1980
#

Claimant, 32 year's old, was employed by Pacific Coast
 ervices as a carpet-cleaner manager. He was required to
clean carpets and also to sell the service to customers.
Claimant testified that in 1976 he had developed upper back

lifting and moving heavy furniture
for this injury. In October
he again injured his back. He
for this injury, but missed no

and shoulder problems from
He received som.e treatment
1977, while moving a piano
received medical treatment
time from work.

In February 1978, Dr. Jacob Wilson treated claimant for
back pain and headaches. Claimant told Dr. Wilson he had
hurt his back in January 1978 liftincj a heavy rug cleaning
machine. Claimant also said he had injured his back in
November lifting a couch.

Claimant alleges
his back while moving
her carpet. Claimant
to his office. Jle not
his back and asked her
claimant a sealed enve
envelope was a notific
he had been laid off.
an appointment to see

that on November 28, 1978 he injured
a couch for a customer before cleaning
said he completed the job and returned
ified a co-worker, Linda Doty, about
for an insurance form.  he gave

lope with his name on it. Inside the
ation from claimant's supervisor that
After this, claimant called and made

Dr. Phillip Hanna, D.C.

#

Dr. Hanna diagnosed claimant's injury as a lumbosacral
sprain with attendant thoraco-cervical myofascitis. Dr.
Hanna found low back muscle spasm in the mid-thoracic and
cervical areas. Claimant told Dr. Hanna he had gotten a
sharp pain in his low back lifting a couch.

The Fund denied this claim on January 26, 1979 because
it was unable to substantiate any on-the-job accident or
incident on Noveml^er 28, 1978 while claimant was employed by
Pacific Coast Carpet Cleaning  ervices.
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Dr. Hanna rep·ortcd ·ciaiman t ha·c:1 been L:st seen on May 
14, 1979 aqd it was his opinion claimant's condition was 
medically stationary. Dr. Hahn.a s\~ated claima11t did not 
rrention ony previous back injury oi: sun:re r{. 

At the hearing, Linda Doty testified claimant returned 
to the office and she handed him the sealed cnvc lope. · Sne 
s~id claimant went into his office, withotit 1nentioning any 
back in~jury. Later, accordin9 tor-Is. Doty, claimant: came out 
of his office and asked for an insurance form. At that 
time, claimant said he had h·urt his bc1ck. · 

Mr. Lewis Busby, the owner of this_ business, testified· 
claimant told him he was in ne.cc:. of oral ::;ucqcry, which 
claimant thought would be performed in Decernl;e.r 197 8. 
Claimant told Nr. Busby he had finoncial diEficultics and 
wanted to be laid off so he c9lild clra't: unemployment benefits 
during his recuperation lrom his sur9e~y. 

Claimant declared bankruptcy :i.n December 19 7 8. 

The Referee affirmed the Fund's denial. The Referee 
did not find that claimant had carried his burden of proof. 
After notinc,i the fact claimant huc1 failed to advise. Dr. 
Hanna of his previous back problems, the Referee was unable 
to find that there was a probable· n~terial relationship 
between claimant's work on Nover:,he.:~ 27, 1978 and the back 
problems claimant demo~strated·on that date. 

BOi\RD ON DE NOVO REVIEi•! 

'.f.'he Board, after· ,Jc r.ovo 1~cview, ,:Iff'.inn~; the l\1:~fe.ree's 
order. Claimant has tltc) burden. of provin,.-i by the pr.C:;ponderancc 
of the evidr::::nce his con~e.nticnro. In thi.s case, c:ifter consider­
inc; all the cviclcnc:e, the Boa.:~6 c;:rnnot :[ind claim.:rnt has rnct 
his burden of proof. 

ORDEH. 

The i~c"_ '".er•-'"' ' c: orcl,,, __ ,,_. , c.-1,,, ·i-t" .- ··• ·· t..., l J · 19 - 9 1. ~ - -~ ''·"- -~u ~:iL)l) ·1...:m)cr __ ,;, ; , :Le; 
affirmed. 

-9T~· 

Dr. Hanna reported ^claimant had been seen on xVlay
14 , 1979 and it was; his opinion claimant's condition v/as
medically stationary. Dr. Marina stated claimant did not
mention any previous back injury or surqery'.

At the hearing, Linda Doty testified claimant returned
to the office and she handed him the sealed envelope. '  he
said claimant went into his office, without mentioninc-; any
back injury. Later, according to Ms. Doty, claimant came out
of his office and asked for an insurance form. At that
time, claimant said he had hurt his back.•

Mr._Lewis Busby, the owner of this business, testified'
claimant told him he was in need of oral surgery, wliich
claimant thought would be performed in December 197&. 
Claimant told Hr. Busby he had financial difficulties and
wanted to be laid off so he cou'ld draw unemployment benefits
during his recuperation from his surgery.

Claimant declared bankruptcy in December 1978.

m

The Referee affirmed the JAuid's denial. The Referee
did not find that claimant had carried his burden of proof.
After noting the fact claimant had failed to advise Dr.
Hanna of his previous back problemi , the Referee was unable
to find that there was a probable- material relationship
between claimant's v/ork on November 27, 1978 and the back
problems claimant demonstrated 'on that: date.

BOARD ON DE NOVO REVIEW

The Board, aftc',' do rovo roviev/ 1 ri;u fhc Re force's
order. Claimant has tlio imirden, of
of the evidence his conrenticns.
ing al.l the evidence, t1'ic 'BOcTi.r
his burden of proof.

proving by the preponderance
In this case, after consider-

cannot fir,d claimant has met

ORDER

The iV:feroe
affirmed.

s o j: d e dateci  eibcm.bcr 1-;, 1979, 'i:
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WCB CA!;;~ .NQ. 78-4115 

MARYL. WILKE, CLAIM.P\NT 
Olson, ·Hittle, Ga_rdner & Evans, 

Claimant I s Attys .. 
SAIF, Legal Services, Defense ~tty. 
Reauest for Review by the SAIF 

ISSUE o:: REVIEW 

April 15, 1980 

'I'h2 State Accident Insurar.ce Fune (hereinafter referred 
to as the Fund) seeks Goard review of the Referee 1 s oraer 
which found that claimant was permanently 2nd totally disabled 

:as of November 5, 1979. 'l'he Fund conten6s claimant· !"ailed 
to sustain her burden of provincr penr,21.nent tct,:il disc"1bili t''. 

FACTS 

Claimant, a 49-yec1r-old unit r;km.:_H12r with t;10 S:; L cm 
Rehabilitation facility, on July 25, 1974, susL1in<::d an 
injury to her back whe1, she tripped on some carpE: tin,; while 
going up a set of stairs on<l foll. Ur. \•l. Don Craske .-iiagno:;cd 
this.injury as an acute low back strain. 

In October 1974, Dr. J. N. Pax repcrted claimant had 
undergone two radical mc1stectomics in the last two months 
for breast carcinoma. Claimant stated her back hurt when she 
rode in a car "a lonci wc1ys" or if she sat for prolonqed 
periods of time. She indicated thot strenuoc.:=, activity such 
as mopping or pushing a vacuu~ cleaner also bothered h0r 
back. Dr. Fax interpre tcc'l x-rays o.f claimant's l urnbos acral 
spine, as showing what appeared to be six lumbar vertebrae 
with sacralization of L-G on the left. Dr. Fax diagnosed an 
attempted sacralization of L-6- 011 the left 21,c: chronic 
1 umbosacral strain. lie found lit tJ.c obj ec ti ve evidence of 
nerve root irritation other than claimant's complaint of 
nwnbness in her ri,Jht 1c~r-

Dr. Craske, in i·;o•JcmlJt::r J.·)"; ,; , rcpori:,.;;('j r·lair;1z-i11t had 
been fitted with a l,..1;,ibOs,Jcra:L ,·,;r;__~ct:. ;,nd h,.H: rctun·,,:c~ to 
work. 

On :'lay 5, 1975; J,c. Cc·on::c: linrv:nor:i, r~iE:dic<iJ. c:-:~1:"_;:1er 
for the ?und, noted ·bLit. c.1ai.rn::ut h.:ld :3uh72<: vc cou0 ,.:,0J.aints 
of pain t.n the r.iqht :-;rt(Toiliac joint: ci,:ca \•;hich con:;i.~;t,.:cc! 
of Zt pullinrr s<:~r,sc1tion :me] LiqhU:n.i.ncJ :c;cn:;;:,l:ion. Jli.- noL:c•c·i 

that cli1imant rc~turnc:::d to her· ·job on· October 21, J.97.:\ without 
any rer::-ortc,l difficulty. lie opined th;:,t cl-'iinant' ~3 condit:.ion 
was medicZJ.lly stutionc1ry and her cL-:d.,n cou1Cl be closc::.:d. · 

i\ Determination Grdc.!1-, ditl~ed ,Tune 16, 19 75, 0w,1rci1..-:-d 
claimant temiJor.::iry tol:;1:i c!.:i.sabi.Li_ty compensation fr()m l,u~;ust 
2, 197..j through October 20, l'."r/4. 
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WCB CA E NO. 78-4115 April 15, 1980

MARY L. WILKE, CLAIMTs^T
Olson, -Kittle, Gardner & Evans,

Claimant's Attys..
 AIF, Legal  ervices, Defense Atty.
Reauest for Review bv the  AIF

I  UE o:: review

The  tate Accident Insurance Fund (hercinafter referred
to as the Fund) seeks Board reviev.’ of the Referee's order
which found that claimant was permanently and totally disabled
as of November 5, 1979. The Fund contends claimant ' !’ailed
to sustain her burden of proving permanent total disabili t''-'.

FACT 

Claimant, a 49-year-o.ld unit manager with the  .
Rehabilitation facility, on July 25, 1974 , susiiained 
injury to her back when, she tripped on some carpeting
going up a set of stairs and fell. Dr. If. Don Craske
•this injury as an acute low back strain.

! 1 cm 
an

; while
t'iiagnor.e d

In October 1974, Dr. J. N. Fax reported claimant had
undergone two radical mastectomies in the last two months
for breast carcinoma. Claimant stated her back hurt when she
rode in a car "a long ways” or if she^ sat for prolonged
periods of time.  he indicated that strenuous activity such
as mopping or pushing a vacuum, cleaner also bothered her
back. Dr. Fax interpreted x-rays of claimant's lumbosacral
spine, as showing what appeared to be six lumbar vertebrae,
with sacralization of L-6 on the left. Dr. Fax diagnosed an
attempted sacralization of L-6 on the left a]-;d chronic
lumbosacral strain. lie found little objective evidence of
nerve root irritation other than claimant's complaint of
numbness in her right leg.

m

Dr. Craske, in November 1
been fitted with a luuibosacrci.L
work.

, reporiied claimant had
and had rGturna.'d to

On May 5, .1975, ba:. George iiarwood, medical rter
for the Fund, noted 'that claimant IrmJ nubjectivc co.mp.laints
of pain in the right :-;ac:roiliac joint area which cf>nsii.;tod
of a pulling ser; atioii and ticjhteninc: scnaotion. It.' ricn:od
that claimairt returned to her job on October 21, 1974 without

:ondi-tion
:d .

any reported di f fivcul'tv .

was medicallv stationarv and
j'e ooincd that claimant's

hC'ir claim could be do:

A De-termination Order, dated June 16, 19 75,
claimant tempo.rary total. disabi 11 ty compensation
2 , 1974 tlirough October 20 , .1974.

av/a.raed
■froia /\iu-f'ust

m
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. Dr. Mohammed Hoda,· in·No~cmber J975, teported that 
claimant. continued to _complain of back ,pain. Claim .. rnt 
advised Dr. Hoda· 'that she had fallen two-and-a-half years 
previously and landed on her-buttocks. She indicated she had 
back pain for quite a while,· but her condition had improved 

· until July 1974 when she.fell _again at work. She indicated 
her back had bothered her on and off evei since· that time. 
Dr.· Hoda'diagnosed a transitional vertebra' Sl, with acgenera­
tive change~ in the Sl-S2 joint on the left side. 

On December 1·0, 1975, Dr. Craske requestc:d_ that claimant's 
claim be reopened. 

In February 1976 ,· Dr. Hoda prescribed a rigid lumbosacra], 
brace for clairnant·which had reduced her complaints of back 
pain. He felt a fusion would probably improve claimant's 
rondition. 

On February 17, .1976, claimant underwent a myelogram 
which revealed bulging disc at the L4 and LS levels. On 
February 18, 1976, -Dr. Hoda performed a "LAM.INECTOMY L-4 L-5 
AND L-5 S-1 DISKECTOMY 1,.,...4 L-5 AND L-5 S-1 AND DECOMPRESSION 
OF L-5 l\ND S-1 NERVE ROOT ,ON Tl-:lE RIGHT SIDE BY EXCISION OF 
HYPERTROPHIC LIGAMENTUM FLAVUM". Claimant Is claim was reopened 
on February 16, 1976 by the Fund. 

After her back surgery, claimant attempted to return to 
work. In July 1976, Dr. Hoda reporto.'d that claimant- was 
progressing fairly well except that her back got sore when 
she returned "from work". He reported that at work she had 
to do a considerable i.lwoun t of clirnbin<J of steps cmd .J t the 

end of the day h~r back was qui '.0 painful. In October 1976, 
Dr. Hoda indicated ·claimant· sL J. ~ continued· to get an uching 
pain down. her left thig~ to the knee. Claimant advised him 
that she occasionally had to miss ·work because of this 
condition. Claimant related this pain to the climbing of 
stairs or steps at work._ Dr. Hoda prescribed physical 
therapy for claimant which did not improve her condition. 
In Nove~er 1976, Dr. Hoda reported that un. F:MG revealed u 
radiculopathy a_t_ S l-S2 more on the right than the le ft. He 
suggested that claimant start usinq a transcutancous dcirsun, 
stimulator·, which she clid. Hrn-iever, this did n'ot reduce 
claimant's pain. 

m
• Dr. Mohammed Hoda ,• in'November ,1975, reported that 

claimant,continued to-complain of back -pain. Claimant
advised Dr. Iloda' that shC' had fallen two-and-a-hali year's
previously-and landed bn her'buttocks.  he indicated she had
back pain for quite a while, but her condition had improved
until July 1974 when she.fell again at work.  he indicated
her back had bothered her on and off ever since' that time.
Dr.■Hoda'diagnosed a transitional vertebra  I, with degenera
tive changes in the  1- 2 joint on the left side.

On December 10, 1975, Dr. Craske requested that claimant's
claim be reopened.

In February 1976, Dr. Hoda prescribed a rigid lumbosacral
brace for claimant'which had reduced her complaints of back
pain. He felt a- fusion would probably improve claimant's
condition.

On February 17, ,1976, claimant underwent a myelogram
which revealed bulging disc at the L4 and L5 levels. On 
February 18, 1976, 'Dr. Hoda performed a "LAMINECTOMY L-4 L-5
AND L-5  -1 DI KECTOMY L^4 L-5 AND L-5  -1 AND DECOMPRE  ION
OF L-5 AND  -1 NERVE ROOT -ON THE RIGHT  IDE BY EXCI ION OF
HYPERTROPHIC LIG/iMENTUM FLAVUM" . Claimant's claim was reopened
on February 16, 1976 by the Fund.

After her back surgery, claimant attempted to return to
work. In July 1976 , Dr. Hoda reported that claimant- was
progressing fairly well except that her back got sore when
she returned "from work".. He reported that at work she had
to do a considerable amount of climbing of steps and at the

end of the day her back was qu.ipainful. In October 1976 ,
Dr. Hoda indicated 'claimant stiJ. L continued to get an aching
pain down, her left thigh to the knee. Claimant advised him
that she occasionally had to miss ’work because of this 
condition. Claimant related this pain to the climbing of
stairs or steps at work. Dr. Hoda prescribed physical
therapy for claimant which did not improve her condition.
In November 1976, Dr. Hoda reported that an. 1"MG revealed a
radiculopathy at.  1- 2 more on the right than the left. He
suggested that claimant start using a transcutaneous ddrsuiTi
stimulator-, which she did. However, this did hot reduce
claimant's pain.
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Decen~er 14, 1976, Dr: Hodo reported that claimant 
had undergone another rnyclogram. Hi:-; fin.:: l diagnosis was a 
recurrer.t "herniation of L4-L5 ,::rnd LS-Sl c"iisk affecting the 
left LS and SJ. Nerve Roots".· lie felt since claimant had 

-undergone several surgical procedures in the very recent. 
past, she probably was not mentally ready for addit~onal 
surqical treatment at thc1t time. I-le suqges ted claimant: take. 
tim~ off from work and if that did not h~lp claimant's 
condition or if the neurological £ in dinqs increased, claimant 
should consider.additional surgical treatment. · 

Dr. Hoda, in February 1977, su0gestcd claimant .:1ttend 2. 

Northwest Pain Center. Qn March 24,· 1977, he opined that 
.. claimant was presently and·probiJ.bly permanently dis3bled 

from return in er to iJ.ny · 17ain ful occupa cion, howevGr, he f~-1 t. 
that there was a slight chance thcit she wo,uld be able to do 
some part-time light work if her pr~sent condition c0u·1a be 
"relieved". 

On April 12, 1977, claimant was admitted 'to the Northwest 
Pain Center. Dr. John Painter, a psychologist, reported 
that claimant was an inte::lligent woman who had had a history· 
of hard work and had hiJ.d an optimistic attitude towards 
·life. However, since her m21stectornies anc her injuries, he 
felt claimant had become. "acutely sensitized to her bodily, 
stateu and her optimism had been replaced by a somewhat 
"embittered pessimism about the ftiture". lie reported that 
claimant had gradually reduced her physical activities to 
almost nothing and her social contacts hc1d been reduced 
dramatically._ He felt she was becoming progressively more 
depressed and if she were left "to her own devices", the· 
prognosis of her recovery would be very poor. Dr. Richard 
Newman 1 a psychologist, reported that claimant's participation 
in the program was relatively good. He noted that claimant 
was convin~ed that she ~as dying of cancer and had approximately 

two years left. to live. He aJ::.i noted tJ1at cL.--iimant had 
never adjusted to· the disfigurc;:",1.:.:nt of her bilatera.l breast 
removal. !·le felt claimant needed: "substanti.:il amounc. of . 
desensitization to her disfigurement to her continued femini·ne 
role in terms of increasing the communication aspects ~of hQr .. · 
marital relationship and assistance in her clepression which .. ;. 
has·convinced her that she is terminally ill". ..., 

Dr. Hoda reported in July that he had inj ccted cJ.ai man t. 
with a s ter ioa substance. Clc1i man t indi ca tcd this rclic'.Zed 
some of her pain. 

-100-
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On DGcember 14, 1976, Dr. Hoda reported that claimant
had undergone another myelogram. His final diagnosiis was a
recurrent "herniation of L4-L5 and L5- 1 disk affecting the
left L5- and  I Nerve Roots".' Ho felt since claimant had
undergone several surgical procedures in the very recent,
past, she probably was not mentally ready for additional
surgical treatment at that time. He suggested claimant.'take .
time off from work and if that did not help claimant's
condition or if the neurological findings increased, claimant
should consider ■ additional surgical treatment.

Dr. Hoda, in February 1977, suggested claimant attend a.
Northwest Pain Center. On March 24,' 1977, he opined that
.claimant was presently and:probably permanently disabled
from returning to any'gainful occupation, however, he felt. .
that there was a slight chance that she wo.uld be able to do
some part-time light work if her present condition could be .
"relieved".

#

On April 12, 1977, claimant was admitted 'to the Northwest
Pain Center. Dr. John Painter, a psychologist, reported
that claimant was an intelligent woman who had had a history ■
of hard work and had had an optimistic attitude towards
•life. However, since her mastectomies and her injuries, he
felt claimant had become, "acutely sensitized to her bodily. .•
state" and her optimism had been replaced by a som.ewhat
"embittered pessimism about the future". He reported that
claimant had gradually reduced her physical activities to .
almost nothing and her social contacts had been reduced
dramatically. . He felt she was becoming progressively more
depressed and if she were left "to her own devices", the •
prognosis of her recovery would be very poor. Dr. Richard
Newman, a psychologist, reported that claimant's participation
in the program was relatively good. He noted that claimant
was convinced that she was dying of cancer and had approximately

two years left, to live. He a.h'./i noted tliat claimant had
never adjusted to the disfigurement of her bilateral breast
reiTiOval. He felt claimant needed: "substantial amount of
desen sitization to her disfigurement to her continued feminine
role in terms of increasing the communication aspects'"of her,.
marital relationship and assistance in her depression which.’
has convinced her that she is terminally ill". . j."

Dr. Hoda reported in July that he had injected claimant
with a steriod substance.. Claimant indicated this relieved
some of her pain.

%
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Ir. December 1977, cli.limant complainec2 of :Jr1.i.n in he.r. 
left shoulder, neck and l<:: ft arm, sometimes statinsi ~eJ: lost 
her grips on objects ~ith her left hand. In January l978, 
Dr. Hcx:L1 reported she had defini tc hypesthesi,::i_ and cl.i.st d.b ution 
of the median nerve on· the left hund. i\n .EMG anc; nerve 
conduction studies showed· a ·very mild compromise of 'ch..:: lE;ft. 
median nerve at the c� r~al tunnel. By Fcbruory 1978, claiLlont 
in.dicated that· her left· hand symptoms had c1(:iared up ,,rid she 
had no numbness in the left hand, but some soreness over the 
medial aspect of the elbow had persisted. r--;r. Hoda ce:ported 
that as far as h_cr back was concerned, flcxi.on wc1s 2 l:·.-.r)S t 
complete, but .:111 of her other· motions incluc.Jing 12xl·c1,sion, 
la:teral bcndin~J, and. rotation we re limi t.ccl to ;:ibou t :iO % of 
normal. Ile noted alJ. n:otions -.h·.;1:0 ·painf11l c:-:ccpt. for f.lexio-.1. 
He did not finc1 any chan~w in her ncuroloqicaJ concht.i.on. 

On February 28, 1978, Dr. Hoc:0 opined that claimant's 
condition was stationary and that since even the ;ionnal 
activities in her house aggravated her back, he did not feel 
that she would ever be J.ble to return to regular employment.­
He recommended her claim be closcci with on ci.ppropriat8 award 
of permanent disability. 

,,,_ Determination OrdE::r, a'ated ;,.10y 12, 1978, awarded 
claimant additional terr.porary tot a 1 disability from November 
10, 19 7 5 through February 2 8, 19 7 8 and compensation cciua1_· to 
64° for 20% unscheduled disability resulting from her low. 
back disability. 

From JunE:: 1978 throu']h September 1978~ claimant reported 
to Dr. Hoda that her lcvcl·of pain increased. She indicated 
she was able to clrivc .:ibout o. mile and a half in one day. 
Claimant also indicated her left elbow condition had worsened. 
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In December 1977, claimant complained
left shoulder, neck and left arm, sometime
her grips on objects with her left hand.
Dr. Hoda reported she had definite hypesth
of the median nerve oiT the left hand. An
conduction studies shov/ed• a • very mild comp
median nerve at the carpal tunnel. F,^.y Feb
indicated that- her left liand symptoms had
had no numlDness in the left hand, but some
medial aspect of the elbow had persisted,
that as far as her back was concerned, fie
complete, but all of her other' motions inc
lateral bending, and-rotation were limited
normal. ' He noted all motions \-.cre ’painful
He did not find any change in her neurolou

of pain in her
s stating her l.ost
In January 1978,
esia and distribution
EMG and nerve
romise of the lef t,
ruary 1978, claimant
cJ.eared up and siic
soreness over the
Dr. Hoda reported

xion was alm.ost
luding ext'jnsion ,
to about 50 of
except for flexio'n.

ical condition.

On February 28, 1978, Dr. Hoda.opined that claimant's
condition was stationary and that since even the normal
activities in her house aggravated her back, lie did not feel
that she would ever be able to return to regular employment.-
He recommended her claim be closed with an appropriate award
of permanent disability.

A Determination Order, dated May 12, 1978, awarded
claimant additional temporary total disability from Movember
10, 1975 through February 28, 1978 and compensation equal'to
64° for 20% unscheduled disability resulting from her low
back disability.

From June 1978 through  eptember 1978 claimant reported
to Dr. Hoda that her level'of pain increased.  he indicated
she was able to drive about a mile and a half in one day.
Claimant also indicated her left elbow condition had worsened
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nr. ;J,:;i·man Ji.i.ctr:·i~'\i,, ,J ps·:.c:,:,::)I.O<JlS''.·., .1.1: ()c(:r:,b•.:·i- J~J7:J, 
C~ll. csc•nos·.-.c1 c:::-:,-:-.\·-1~·-· c-=-~•_ ... -,-, .. -r•·1' 11· 1·- - . .,,·_.; ~· - c·- ,---..---~\ -,- ... _-, ... + •• , ; .... ,. •. c··: · •- -_ n J· 1.....: , o-: .... 1 ~-== . L~ .... 1:. 1.., = \, __ ._- • .:J .. c .e~ic L.Lc)il _. ... ••.:..! v•.: r_,_ -'t L_~.-•. L 1•• t_: L.•:..;l •. -:>.L(JJ 1, 

severe psychoph::'s.i.ol.c.,.·,:i.cdl musculosf~cl. 1.:: !:::d. :,,;_;ct.i.c;n, zu1d ~, 
personalit,/ <'JCc(:impc11,c;:,c:i.on with incipi..:_;,,L ;:is·:-'choti.c dcvelurJ-
ment:s. He cla:,;f,;ifi,::d her psycholoqic:1'lly a:.:; ,:i fi-_rc.:. ![c; 
fell: tln:,; proqno,:;i.s for restoration c1nd rcha!Jilitdf.::io11 w<.is 
very poo_r as f::11: a.s psycholo~Jicdl f:acl:o.c:, \ve:·r, conc:c.~t"ncrJ. 
DL ll.i.ckrnan opined that the cLiimant wc1s un(!mplo'/ .. tl:iJ,:, at 
that time:~ .:rnd cloubt8<: very much thi1t she ,wou1d cve1- :.·ctucn 
to fuJ 1 time, ~F1in ful ernµ1oymen ,I:. lie noted that al U10·-1qh_ · 
her reqular job wets no:.:. ph~rsic.:d.l~,: dc~mc:1.nc":.i.nq, c.l.aiw:litt 
appan.;;n tly was not. able tu to lc1:atc a i.-i::~;dL: r~. \·✓ Ork ::; ,:.:hc.>c:ulc 
and was no lon,ic,.c ab J.Q., to deal \·i:i. l:h l:hc s l: n:ssc,,; o t: l .if(.' 
which she was c~:-:pc.: c.i.encinc;. . 1;•ur;:,-,cr, he;; did ,JV)t: rcc.l th;, t . 
claimant WCl!~ Cl suitable ccind:i.d;ilC foi· VOCiJt.1011al n_:ll;ibi]iL,1-
tio_n. ,)r.. Hj_ckraan opined that :~.ilE' psychopo tholo9y ,,,.ras · 
si s,nif i c-1nt l:_.· .:-incl 1,1ute:r.i. a I ly r:-r_,,Jatcd t:o thr:; cl .::d.nun t' ~:; 
industrial Dccidcnt, to her su:~,:,<:~ric~., L:o.11e)1: qenc)r.:1j_ voc.J-
tional predic,:1mci:t, ,:,r;cl to other hc:.d. i.:h prob11::rn;:;. ik: fcl t 
cl.::limant would have C(.1n:.:.i.nucd to 1,,mrk 0:-:ccr:,t (or her :i.ndustri,.1J 
in:iury and becuusc she h,,H:l m2:d0 severed ;:,ttc;i',[Jts to 1:cturn 
to work, in his opinion, she wr.,uld curr.ent.l.·/ he working i'f 
she were able to do so. 

·Hr. Byron /.icNau~jht, a vocation.:.11 ·tr0h.::1hili-cat:Lun i:::m::·1!0(:;.l.or, 
on I'-iovcmber 29, 1978, rcportcc'; that c:tai.mar:t :5totec1 ~:>he \-:as 
in constant .pain to the point that. ,,ven nor;;1c1l. acti.vj l:ics 
agqrav.:i.ted her condit.i.on. lie sl:.:1t.cd cldimant appeo.r,:d in 
dis tress from pain and also appeared to be vc~r:i C::ep rcssed. 
Based on the medical 2,ncl psycholo~;ica1 reporl:s provi(1Cd him, 
he. felt claimant was disabled.· tic dic1 not feel clc:1irnar.t 
co~ld•return to any of her. former occup~tions. Addttionally, 
he noted that direct job pJ.accr.,ent wou1d have to be ::uled 
out due to her phys'ical zrnd e~notionr.11 co1lditjons. It: was 
his opinion that claimant coula not handle any training 
program in her present state. 

Dr. Painter, in February 1979, stal:8d i.t was qui::.e 
difficult to cletcrminc l:he causal relationship between 
clc1.i.mant's industrial in~ury 2nd her .cun~ent psycholo~;ical 
state. He noted that claimant had returned to wo1:k l'ollowin,:; 
her mastectomies. It \·,as his opinion that she did reasonably 
well with this throuqh the use of repression and denial. He 
stated that her indust.ria.l injury scrvec: as the "st1.-aw that 
broke the camel's back. 'l'hus, oncE' on :.1 course of incn~asi:1,;; 

withdraw0l, loss of scJ[-cstec and loss of productivity, 
the patient only continued to ,1, u~riorate further." Dr. 
Painter opined that clilimant's injury to her back is the 
proximal cause of hc1: disability ·Jlthough it by no mean::_, 1..,ias 
the most si 9ni f ican t factor in tc rms of her psycholo~;i ca.l. 
neke-up. He felt that because of her psyc:10loqical state, 
th0 likelihood of her returninq to q.::rin ful ,c:rnployrncnt wa,=i 
extremely remote. !le did not feel thz:it c1.::iirnant wa::; rnalinqc1:-

-102-

-· 

Gi ac;nosoc
OGi:obGr ,! [)1\< ,

p. i'. i; Y u*:!. 1.'.i r;c.i'.j''i, Tinv! r;
cho ti.c devG lo

ir>-.

Dr. doi.'i a Hir:V.i;;arx, a psv:o l.orji sa , -i:
G'l'arc f;iT; j. r'C r; r.: .i. VO rOxi c L'i-Oi'i ?'0VC;.'0 .•■! I'l ;:y Loaiai.'.iri,

seve i:e psycboph;/sio.lc'.ri c>il musculosKo.l.'.:; liaJ.
pt-; r?iO!ia li ty dr:'.conipcnJ^;a cion with incipionl: 
ments. He cle ifMoci her psycholoqi ca'13.y aa a iivu.
fe'I.t the p-jroanosis Tor restoration and irchabil itx.it:i.oii was
very as Tai: as psychological factors we n-: coi'ic ; r'jie^i.
Dr. ll.Lckman opined that the claimant was unomi:)loy..il,)].xa at
that time and doubted very much that she .would evei- r-eturn
to full time, nainfrul eniployinen ,t:. He noted that al t.houp'h '
her rcqular job v/as not pliysically demanding, clainiaat 
apparently was not. able to tol.C;i:ato <a royal.ir work schedule
and was no lonqo.r able to dCx'dl; wltii the stresses oi: lifL^
wriich she was G:-:nc ricnci.i'iq. , he did .not; Lee.! that
claimant was a suitab.le candidate lor vocationa], reliabi] .ita-
tion. ;;)r. Hi.ckman or^ined tiiat the i^sycl-iopatholociy w'as
sieni uicantly ar.d materla.lly re.latori to the claimant's
industrial accicicrit, to her sii ryeries, to . he r cie.neraj. voca-
tic:)nal predicament, and to other health i;a:ob lems. felt
claimant would have r;on t.i.jiued to work except tor her .1 ndus t rd. a
injury and because she had made several xatteir.prs ro return
to work, in his opinion, she would CLurrently i)e working i/:
she w’ere able to do so.

m

■ ■ . -Mr. I3yron McNauyht, a vocatioiial r0hat.)l].a.ratioi'i courtselor
on November 29 , 1978, reported that cdaiinar.t stated she 'was
in constant .pain to the point that, even normal, activd ties
aggravated her condition. He stated claimant appeared in
di.stress Irom pain and also appeared to be very depressed.
Based on the medical and psycliological reports provided him,
he- felt cl.<aimant was disabled. ' He did not reel claimant
couldoreturn to any of her- former occupations. Additionally,
he noted that di.rcct job placemeiit would have to be ruled
out due to her phys'lca.l and emotiona.l conditions. In was
his opinion that claimant could not handle any training
program in her present state.

#

Dr. Painter, in February 1979, stated it w'as quite
difficult to determine the causal relationship between
clriimant's ind\ist.rial injury and her .current psychological
state. He noted that claimant had returned to work followin' 
her mastectomies. It was his opinion that she did reasonab].'
w'gII with this through the use of repression and denial. He
stated that her induscrial injuiy served as the "straw that
broke the camel's back. Thus, once on a course of

withdrawal, loss of self-estec and loss of productivity,
the patient only continued to c,iui:eriorate further. " Dr.
Painter opined that claimant's injury to her back is the
proximal cause of her disability although it by no means was
the most significant factor in terms of her psychological '
make-up. He felt that because of her psycho.logical state,
the likelihood of her returning to gainful employment was
extremely remote. He did not feel that cvlaimant was malingei:- 
inq. 
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Thircl D~ t0rminc1tion Orc:cr , d ~! L•.'C1 ,·\\1 , u ~; '- !. , 
awa rded claimzin 1~ addi tion.:i.l tcr;1po 1:,·1ry to t:1 ! l1is ,, bi l 
compens...1tion from Fcbru.::iry 1 3, l97Sl c. llrou rjl, . ' ·,; n ,-~ 7 , 1 1, 7'J 
compensatio n equol to 30° fo r 20 ~ loss o f l icT Lc fL tc. :·..: -i1_·r .. 
These awards we re 1n iJ.c1di tion to those pr e viously q L·,rn b ~cl. 

At: the hecJrin~J, cla imant t c sti [ icd to almost ,-:o:1st<1nt 
low back .:i.ncl l eft hip p ci in. Cl::iimunt in cLi.cat:-.C:d th ,1L thi s i s 
aggravated by uctiv1ly and l ha t she \vas not .1b.Lc tu 1.•1c1H: 

over about one block , sit f or 0vcr t 1 f e w m.i nut. c s .-1 l·_ .:i ·ti n;'"" , 
lift over five pound s , br.nd , rc,1ch, twist, etc . Shi: , sta te d 
that 90 1 of her houscwn rk was d one by othccs \•:ith :1c,1 · bc i nn 
able to mana9e some li <J ht duti es like v.:icuumin q . C L 1j mon t 
e stimated that she will sit or ot hi..-: rwisc r Gma.in in ,1c: t i... v c f'o, 
about 80 'i. of the day . 

The Re f eree , b asc cl on all the l ~viclenc1;: , fo ur.c1 .: h ,:1t 
claimant was pcrmanen t ly and tot<J l ly c:isab J ed u.S of :-:o vc IT'be r 
5 , 1979. 

BOARD ON DE NOVO REVIEW 

The Board , after de novo review, u.ffirr::s the Rc Cc rc c ' s 
order . Cluimant has both scvc1.·c physic~1l c1isabilitiL'S c1:id 
also psychological disabi l ities. Claimant has underqone 
back surgery in f'ebrucJry 1976. Dr . Iloda , in r:arch 1.977 , 
opined that claimant was probably permanently disabl e d from 
returning to any gainful occup~tion , however, he fel t that 
there was a slight chance that she would b e able to do some 
part- time light work i E her prese11 t condition could be 
relieved. This did not occur. In March 1978, Dr. Ho d a 
advised the Fund that because of claimant 1 s back con dition, 
he did not believe that she would ever be a ble to return to 
regular work. Dr . Hoda found that claimant had recurrent 
herniated di SC , nerve root comp :::-ess.ion I C u.l!S i:l lly re lated to 
her ind us tri al injury. It app ea r s to be the consens L;. S of 
the medical doctors that surqicu.l int e rvention is no t feas.i.bl c 
in this case . 'I'hi s forces claim.:in t to li vc wi t :1 thi s con u i ­
tion. 
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A Third Detormination Order, dalod Au just  , i.r
awarded claimant additional temporary total disabril!. y
compensation from February 13, 1979 diroiiqh .'ujio 7, 1979 c
compensation equal to 30° for 201 l.oss of her left forearm.
These awards were in addition to those pjroviously cfranted.

At the hearing, claimant testified to almost constant
low back and left hip pain. Claimant indicated that this is
aggravated by activity and that she was not able tt) walk
over about one block, sit for over a few minutes at a time,
lift over five pounds, bend, reach, twist, etc.  he* stated
that 90% of her housework was done by others with her being
able to manage some li<)ht duties like vacuuming. Claimant
estimated that she will sit or otherwise remain in<acilvc for
about 80% of the day.

The Referee, based on all the evidence, found chat
claimant was permanently and totalIv disabled as of Xovember
5, 1979.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirm.s the Rereroe's
order. Claimant has both severe physical disabilities and
also psychological disabilities. Claimant has undergone
back surgery in February 1976. Dr. Hoda, in March 1977,
opined that claimant was probably permanently disabled from
returning to any gainful occupation, hov/ever, he felt that
there was a slight chance that she would be able to do some
part-time light work if her preseiit condition could be
relieved. This did not occur. In March 1978, Dr. Hoda
advised the Fund that because of claimant’s back condition,
he did not believe that she would ever be able to return to 
regular work. Dr. Hoda found that claimant had recurrent
herniated disc, nerve root compression, causally related to 
her industrial injury. It appears to be the consensus of
the medical doctors that surgical intervention is not feasible
in this case. This forces claimant to live with this condi-
tion.

-103-



        
       

       
        

         
        
         

           
         

          
          

           
         
           
           
        
         

           
   

         
       
     

 

         
  

       
         

          

     

    
     

 
    
    

  

  
   
    

    
        
      

       
         

      
     

Boar·L1 notes Dr. flick.; .. · diaqnoscd severe clcpressivP 
rc,ict:i c,n, soverc ~rnxiety tensJ n rca ct ion, severe psychophysio­
logi citl :11usculoskel ctc.1 l reaction, and personality de compensa­
tion with incipient psychotic developments which he related 
t6 her industrial accident and resulting sur4eries, to her 
qenera1 vocational predicament and to her ,other health 
problems. He felt that claimant was unemployable and doubted 
that she would ever be able to return to full-time qainful 
employrne11t .. He also noted that: claimant certainly would 
still be working except for her accident. Further, he felt 
claimant had made several attempts to return to work and.he 
opined that she would be workinq .if she wer~ able to do so. 
Dr. Painter ·opined thcJt clairr:ant 1 s injury to her back served 
as the "straw ·that broke the camel's back". lie noted that 
one~ on a course of increasinq withdrawal, loss of self­
esteem, and loss of productivity, claimant 1 s condition would 
continue to deteriorate further. Be noted that it uppeared 
to him that claimant's inJury to her b~ck was the proximal 
cause of her disability. 

The Board finds that based on the medical evidence 
alone describing claimant's physical condition that this 
renders her permanently and total lJ dis c:ib led. 

ORDER 

. The order of the.Referee, 
affirmed. 

da~ed November 5, 1979, 
\ ~.·.;; 

lS 

Clai,mant Is attorney is, hei:-eby qranted a n~asonable 
att~rney's fee f6r h{s services in ~onnection with this 
Boird r~view in the amount of $350, payable by the carrier. 

WCB CASE NO. 79-3258 

ARYE NELL COLBERT, CLAIMANT 
Bloom, Reuben, Marandas & Sly, 

Claimant's Attys. 

/ 

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant · 

ISSUE ON REVIEW 

April 16, 1980 

The claimant seeks Board review of the Referee's order 
which ·granted her an acldftional 2 2. 5 ° for 15 % loss of the 
J.eft leg making a total permanent dis~bili ty award t·o date 
of 40% loss of. the left leg. Claimant further contends she 
is entitled to temporary t.otal disability compens2l:tion from 
June 12, 19.78 through September 26, 197 8. 
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The Board notes Or. Hick;...', diaejnosod severe depressive
react:ic'n, severe anxiety tensirvi reaction, severe psychophysio-
logic-al nusculoske.1 eta .1 reaction, and personality decompensa­
tion with incipient psychotic developments which he related
to her industrial accident and resulting surgeries, to her
;-[eneral vocational predicament and to her other health
prob-leins. He felt that claimant was unemployable and doubted
that she would ever be able to return to full-time gainful
employment. . He also noted that claimant certainly would
still be working except for her accident. Further, he felt
claimant had made several attempts to return to work and he 
.opined that she would be working.if she were' able to do so.
Dr. Painter opined that claimant's injury to her back served
as the "straw that broke the camel's back". He noted that
once on a course of increasing withdrawal, loss of sc?lf-
esteem, and loss of productivity, claimant's condition would
continue to deteriorate further. He noted that it appeared
to him that claimant's injury to her back was the proximal
cause of her disability.

The Board finds that based on the miedical evidence
alone describing claimant's physical condition that this
renders her permanently and totally disabled.

ORDER

The order of the.Referee, dated November 5, 1979, is'
affirmed. • :

Clarmant's attorney is, hereby granted a reasonable
attorney's fee for his services in connection with this
Board review in the amount of $350, payable by the carrier.

m

WCB CA E NO. 79-3258 April 16, 1980

/ARYE NELL COLBERT, CLAIMANT
Bloom, Reuben, Marandas &  ly,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty. 
Request for Review by Claimant

ISSUE ON REVIEW

The claimant
which granted her
left leg making a
of 40% loss of. the
is entitled to temporary total disability compensation from
June 12, 1978 through  eptember 26, 1978.

seeks Board review of the Referee's order
an additional 2 2.5*^ for 15% loss of the
total permanent disability award t'o date
left leg. Claimant further contends she

#
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,.·L:u,;~ant, 34 years of iJ.C]e, wus -empioycd ... :is ,1 bus :'lriv0·:: 
for Tri-:'-ict:. and on .January 2$, 1975 injured her lei:t J.ec; 
•.'.'i:Ll.e tr'/inq to locate her bus on lhe employer_-• s pn::;nn:~es 
when she stepped in a ~mle. 

Claimant has other injury cl aims; a b.Jck _ i n-j ur·,.: ,m the 
job \~·hich occu;:rcc1 on Februar'/ B, 1975 ond a ri':]hl~ wc:st 
inJyry occurr:in9 in .June 1977 or 1978. 

On the case before us, Dr. Soot diagnosed patellar 
subluxation. 

On ,Tune 10, 1975, a Deterrni.1-i0tion 01~dcr qrantec: claimant 
no compensation for temporary total disabi.1.i ty nor pe ·.:ma11en:: 
partial disability. On i\pril 15, 1977, ~ stipulation of the 
parties granted claimant 30° for 20~ loss of the left leg. 

On November 30, 1977, Dr. :;;;,ot reported t:1at claimant 
1·1ad fallen at ho_me from leg in:_·,t.::i.::Jility and required ho:nc 
assistance for a while, but she was now st~ble. Claimant 
'.~Lill had compL.1ints of n·eck .:mcl low back pain. In ,Js1nuary 
19 7 8, claimant was hos pi ta lized for neck p.:.1i n. In T•'cb r u:; ry 
1978, Dr. Soot indicat_ec1 that claimant was havinq mult.ip.le 
falls which aggravated her knee and her back conditions. On• 
"february 15, 19 7 8, D:c. Soot dLh;no,::;e d vertebr.o-cic.ni c j)dl. n 
syndrome .with siqnifi cant functional overlay and recur rent 
subluxation of the left patclLi. flc f:e:lt cluimc1nt could 
possibly return to bus clrivinq if she followed the e>:e:rcise 
program which he had set out for her. 

On May 14, 1978 claimant was examined by the Orthopc.1eclic 
Consultants who reported that claimant was working-. as a_ bus 
driver and complained that prolonged sitting made he1· leg 
stiff. l\t the time of claimant's injury, sh12 was 5'7'' and· 
weighed 165 pounds and now w~i~hed ?10 pounds. Their diagnosis 
s,,;as congenital slipping patella of the left kn12e, obcsi ty 
and a healed neck and low back strain. Her left knee had 
very definite disability, secondary to sprain. ThG left 
kn 1"?:e disability was rated as mild, but corrective surqery 
was recommended which claimant didn't want. 

On June 12·, 1978, claimant quit her employment 'd.i.Lh 
'.l'r:i.-Met_ 

On July 19, 1978, Dr. Soot reported that claimant 
remained disabled from pain.in her neck and back. Vocational 
re ha.bi li tat-ion was recommended. Dr. Soot concurred with the 
findings of the Orthopaedic Consultants regarding claimant's 
neck and back conditions. In another report of the same 
date, Dr. Soot indi catec1 that claimant's left knee: wos sti 11 
unstable, but had no·t been the· prima.ry cause of claimant '_s 
disability,in the past. 
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'.'la.i'.nan f:, 34 years of; aqe, was .employed, as a bus driver
ior Tri-i-iei;. and on January 28, 1975 injured her leiTc lec;
'.vliile tryincj to locate her bus on the employer’s premises
when she stepped in a hole.

Claimant has other injury claims; a back injury -on tlie
job which occurred on February, 8, ]975 and a right wr.ist
injury occurring in June 1977 or 1978.

On the case be.f;ore us, Dr.  oot diagnosed patellar
subluxation.

On June 10, 1975, a Determination Order granted claimant
no compensation for temporary total disability nor permah.ent
partial disability. On April 15, .1977, a stipulation of the 
parties granted claimant 30° for 20^:. .loss of the left lecj.

j’ ;
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On June 12’, 1978, claimant quit her employment with
'I'r.i.-Met.

On July 19, 1978, Dr.  oot reported that claimant
remained disabled from pain in her neck and back. Vocational
rehabilitation was recommended. D.r.  oot concurred with the
findings of the Orthopaedic Consultants regarding claimant's
neck and back conditions. In another report of the same
date. Dr.  oot indicated that claimant's .left knee was still
unstable, but had no't been the'primary cause of claimant'.s
disability‘in the past. ' ■

✓
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On:August 21, 1978, a Second Determination Order granted 
claimant temporary total disability compensation through 
February 26, 1978 and no award of permanent part~al disability. () 

On August 25, 1978, Dr. Soo.t reported claimant was 
under his care for pain of the right hand and left knee and 
was unable to work from June 12, 1978 through.July 19, 1978. 

Ori September 1, 1978~ clajr:~rnt was released for work, 
but not as a bus driver. On Se;Ji.ember 18, 1978, Dr. Duff 
reported that claimant had recurrent dislocating patella and 
he recommended surge'ry. On September 26, 1978, Dr. Duff 
performed a patellar tendon transfer and release. 

On October 23, 1978, Dr. Duff reported claimant had 
been under his care since July 28, 1978 and was unable to. 
work due to right wrist and +eft knee conditions. 

,Temporary total disability was commenced by the State 
Accident Insurance Fund (Fund) voluntarily on September 26, 
1978. In August 1978, craimant had had wrist surgery. 

Claimant was re-examined by the Orthopaedic Consultants 
on February 23, 1979. They found claimant's conditio~ was 
medically stationary and she needed to continue her exercises 
and start a weight reduction program. They felt claimant · 
could return to bus driving as she does not use .her- left leg 
on that job. Claimant wished to return to that occupation. o· 
Claimant's impairment to the left leg was rated. by them as 
mildly moderate. 

On March 22, 1979, Dr. Duff also founff her conditi~n. to 
be medically stationary. 

On March 30, 1979, a Third Determination Order granted 
claimant time loss to February 23, 1979 und also an award of 
7.5° for 5% loss of the left leg. 

On July 6, 1979~ Dr. Duff reported that claimant was 
still having left leg problems of weakness of the quadriceps: 
and giving out with patellar femoral grating due to exc~ssive 
chondromalacia. 

Claimant was paid compensation for temporary total 
disability from June 12, 1978 through July 19, 1978 but this 
payment was offset by the Fund as an overpayment against the 
5% awa~ded by the· Third Determination Order. · 

. Claimant testified her problems ·are her left knee locks 
and she ·loses ,her balance and falls. She has difficulty 
going up and down ~tairs. She has weakness; she cannot sit 
or stand for long periods of time; .she ·cannot run. She can 
only walk one block, and if she walks over that her leg· 
locks and swells. :She. has· constant pain, some numbfle~~ .... a~d 
takes p~il'!__ rn~~~c;:~t..ipp...,.. 
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On .-August 21 , 1978, a  econd Determination Order granted
claimant bemporary total disability compensation through
February 26, 1978 and no award of permanent partial disability

On August 25, 1978, Dr.  oot reported claimant was
under his care for pain of the right hand and left knee and
was unable to work from June 12, 1978 through.July 19, 1978.

On  eptember 1, 1978, claii-.nnt v;as released for work,
but not as a bus driver. On  egi.ember 18, 1978, Dr. Duff
reported that claimant had recurrent dislocating patella and
he recommended surgery. On  eptember 26, 1978, Dr. Duff
performed a patellar tendon transfer and release.

On October 23, 1978, Dr. Duff reported claimant had
been under his care since July 28, 1978 and was unable to.
work due to right wrist and left knee conditions.

.Temporary total disability was commenced by the  tate
Accident Insurance Fund (Fund) voluntarily on  eptember 26,
1978. In August 1978, claimant had had wrist surgery.

Claimant was re-examined by the Orthopaedic Consultants
on February 23, 1979. They found claimant's condition was 
medically stationary and she needed to continue her exercises
and start a weight reduction program. They felt claimant
could return to bus driving as she does not use her- left leg 
on that job. Claimant wished to return to that occupation.
Claimant's impairment to the left leg was rated by them as
mildly moderate.

On March 22, 1979, Dr. Duff also found her condition to 
be medically stationary.

On March 30, 1979, a Third Determination Order granted
claimant time loss to February 23, 1979 and also an award of
7.5° for 5% loss of the left leg.

On July 6, 1979, Dr. Duff reported that claimant was
still having left leg problems of weakness of the quadriceps ;
and giving out with patellar femoral grating due to excessive
chondromalacia.

Claimant was paid compensation for temporary total
disability from June 12, 1978 through July 19, 1978 but this 
payment was offset by the Fund as an overpayment against the 
5% awarded by the Third Determination Order.

' . Claimant testified her problems are her left knee locks
and she loses her balance and falls.  he has difficulty
going up and down stairs.  he has weakness; she cannot sit
or stand for long periods of time; she -cannot run.  he can
only walk one block, and if she walks over that her leg
locks and swells.  he- has'constant pain, some numbness and
takes pain_medicatibn.^-
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Refere0 found that cJ.;,:j_;iwnt failed to prove any 
further entitlement to temporary total disability c·ompensation 
but felt .that she was entitled to an award of 40% loss of 
the left leg for her mildly moderate impairment .. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Referee 1 s 
order. Dr. Soot reported claimant was unable to work from 
June 12, 19 7 8 through july 19, 19 7 8 because of right hand 
and left knee pain. pr. Duff reported clai~ant was unabl~ 
to work since July 2 8, 197 8 due _to· her right wrist and left 
knee conditions. Based on these medical reports, the Board 

. tinds ·claimant is entitl~d to temporary total disability 
compensation from June 12, 1978 through July 19, 1978 and 
from July 28, 1978 through September 26, 1978 when the F'und 
voluntarily commenced payment of temporary total disabi~ity 
compensation. 

The Fund had originally paid claimant temporary tdtal 
disability compensation for the period from June 12, 1978 
through July 19, 1978, but offset this payment as an over­
payment against the permanent partial disability award 
granted by the Third Determination Order. This was not an 
overpayment and the Fund is not entitled to offset it against· 
the permanent partial disability award. · 

ORDER 

The Referee's order, dated September 26, 1979, is 
modified. 

Claimant is hereby granted an award of temporary total 
dis ability compensation from June 12, 19 7 8 through ju ly 19, 
1978 and from July 28, 1978 through September 26, 1978. 

Claimant's ·attorney is-hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal 
to 25% of the increased compensation granted by this order 
payable out of said compensation as paid, not to exceed 
$750. 
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The Referee .found that claimant tailed to prove any 
further entitlement to temporary total disability compensation
but felt .that she was entitled to an award of 40% loss of 
the left leg for her mildly moderate impairment.^

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. Dr.  oot reported claimant was unable to work from
June 12, 1978 through July 19, 1978 because of right hand
and left knee pain. Dr. Duff reported claimant was unable
to work since July 28, 1978 due to her right wrist and left 
knee conditions. Based on these medical reports, the Board
:finds claimant is entitled to temporary total disability
compensation from June 12, 1978 through July 19, 1978 and
from July 28, 1978 through  eptember 26, 1978 when the Fund
voluntarily commenced payment of temporary total disability
compensation.

The Fund had originally paid claimant temporary total
disability compensation for the period from June 12, 1978
through July 19, 1978, but offset this payment as an over
payment against the permanent partial disability award
granted by the Third Determination Order. This was not an
overpayment and the Fund is not entitled to offset it against
the permanent partial disability award.

ORDER

The Referee's order, dated  eptember 26, 1979, is
modified.

Claimant is hereby granted an award of temporary total
disability compensation from June 12, 1978 through July 19,
1978 and from July 28, 1978 through  eptember 26, 1978.

Claimant's attorney is-hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal
to 25% of the increased compensation granted by this order
payable out of said compensation as paid, not to exceed
$750.
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CASE NO. 78-8015 

JANET D. CLIFTON, CLAIMAN~ 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, 'claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by Claimant 

ISSUE O>J REVIE\•J 

April 16, 1980 

Claimant seeks Doard rcvici,,.r of thr2 Fe:.c:rcc's order­
which did not allow any awarc1 of: the permanent pard.,11· 
disability. Claimant contends sh.::~ hos a lifting rcscriction 
that precludes her from certain. kinds of employment that she 
previously had performed. 

FACTS 

Claimant, a 34-ycc1r-olcl school bus cl1:ivc1: 1 susL:.ciinecl a 
compensable injury to her ta i lb one r1nd lo-.vc r back on Sep te11b::: c 
20, 1977 when she slipped oft: the side of a luadin,J 1:amp. 
She fell backwards off the ramp approximately 2-1/2 feet and 
landed on-her tailbone. Dr. T~ Michael Norris dia9nosod this 
injury as a muscle strain base cl on his fin dings of " tender 
sacrum and back muscles". 

Dr. Frank Bennett reported, on ,January 3, 19 7 8, t}1a t 
claimant had returned to wock on October 4, 19 77. However, 
in December 1977, she returned to him and complained c,f back 
pain. Lwnbar spine x-rays were neqati ve. Clairnar:t was 
admitted to the hospital on January 13, 1978 and February 
16, 1978 when she was put in traction ancl unclerwent .::in r:MG, 
myelograrn, and a discograrn which were all negative. 

The doctors from the Pain Clinic reported-on M,Jy 18, 
1978 their diagnosis was hysterical conversion reaction and 
compensation neurosis. They fol t claimant had fair moti vo. tion 
for pain rehabi li ta tion, but poor n,o ti v.-1 t ion for ri~ t ur~n to 

. employment. It wcis their opini_;, c:luirnant \•las mcdicci J.ly 
stationary on July 18, 1978, bL;:_ they rocomrnendr::,c1 she avoic·! · 
all forms of heavy work. They felt claima~t had the residual 
capacity for light to moderate work. While at the rain 
Clinic, it was reported claimant had poor posture and her 
right l~g was shorter than the left leg. Drs. Seres and 
Newman felt claimant's condition was medical~y stationary as 
of June 23, 1978. 

A Determination O.r.dcr, datec1 /\uc;iust 17, 1978, awarded 
temporary total disability from Septeinbe:r 21, 1977. throu9h 
June 23, 1978. 
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April 16, 1980WCB CA E NO. 78-8015

JANET D. CLIFTON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& 0'Leary,‘Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Claimant

I  UE ON REVIEW

Claimant seeks Board review or the Referee’s order
which did not allow any award of the permanent pairrial'

- disability. Claimant contends she. has a lifting restriction
that precludes her from certain, kinds of employment that she
previously had performed.

FACT 

Claimant, a 34-year-old schoo.V bus dt.'ivcr, sustained a
compensable injury to her tailbone and lower back on  eptember
20, 1977 when she slipped off the side of a loading ramp.
 he fell backwards off the ramp approximately 2-1/2 feet and
landed on-her tailbone. Dr. T. Michael Norris diagnosed this
injury as a muscle strain based on his findings of "tender
sacrum and back muscles".

Dr. Frank Bennett reported, on January 3, 1978, that
claimant had returned to work on October 4, 1977. However,
in December- 1977, she returned to him and complai.ned of back
pain. Lumbar spine x-rays were negative. Claimant was
admitted to the hospital on January 13, 1978 and February
16, 1978 when she was put in traction and underwejit an IlMG,
myelogram, and a discogram which were all negative.

The doctors from the Pain Clinic reported'on May 18,
1978 their diagnosis was hysterical conversion reaction and
compensation neurosis. They felt claimant had fair motivation
for pain rehabilitation, but poor motivation for return to

,employment. It wms their opinio ; claimant was medically
stationary on July 18, 1978, bur they recommended she avoic'J
all forms of heavy v;ork. They felt claimant had the residual
capacity for light to moderate work. VJhile at the Pain
Clinic, it was reported claimant had poor posture and her
right leg was shorter than the left leg. Drs.  eres and 
Newman felt claimant’s condition was medically stationary as
of June 23, 1978. ■ ■ '

A Determination Order, dated August 11, 1978, awarded
temporary total disability from  eptember 21, 1977- through
June 23, 1978.
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attended the Wil-liam Callahan Cente.r: fiom 
January 7, 1979 through Ja~uary 31, 19j9_ Dr~ Louis Van 
Osdel opined claimant's physical impairment was ·mild.. He 
felt claimant could returq to light work, but:··was not; mot.i'vated 
to do so. The following limitations were _placed on .cla'imant 
by Dr.-Van Osdel: no lifting over 20.f)C)unds, no'repetit:i.ve -
li~ting of 10 pounds, and no repetitive bending, stooping 1or 
wisting. The prognosis for return to :work was: gue1rcled. Tn 
his final report, Dr. Van Osdel qpined claimant .woµld<no't 
return to gainftil employment without prolong~d·couns~ling 
which included her husband. . 

Dr. David Rollins, a vocational consultant, reported,· 
on January 8, 1979,. that he hac attempted for four months to 
establish employment re-entry training for claimant.. Claimant 
made it quite clear to .him she would not consider returning 
to work again until after her hearing•· · · · 

Dr. Stephen Taylor, in March 1979, stated claim.ant'.s 
physical therapy at the Callahan Center increased her· back··. 
pain. In. June 1979, he reported claimant had minimai orthopedic 
findings. 

Claimant has a high school education. Her prior.w6rk 
experience con sis.ts· of general off ice work and bus . driving. 
Clairnan~ denies any previ6us back problem ,6r injury. Claimant 
testified she has low back, right hip and right leg pain.·• 
She has difficulty walking, ascending and _descending stairs, 
and sitting {limited to about 15 minutes). She feels she· 
co~ld lif~ 10 pounds from table height but no mar~. She can 

·arive an automobile about 20 miles before she has to get out 
of the vehicle and stretch. Her·sleep i~ interu~ted·by 
cramps in her leg. Since her injury, claimant says she. 
limits her recreational activities and is unable to ·bend and 
stoop to do her housework. She wears a transcutaneous 
stimulator and-uses aspirin. 

The Referee found that the records failed to establish 
t~at claiman£ wa~ suffering a co11pensable disability ·at the· 
time of the ·hearing; although she probably does suffer some 
discomfort relating to her posture and a·s_ · a result one of 
her legs being shorter than the other.· The Referee affirmed 
the Determination Order, dated August 17, 1978, which granted 
no compensation for permanent partial disabilitj. 
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Claimant attended the William Callahan- CenterT from,-.

January 1, 1979 through January 31, 1979. Dr. Louis Van
Osdel opined claimant’s physical impairment was -mild.. He
felt claimant could return to light work, but was not motivated
to do so. The following limitations were placed on .claimant
by Dr. Van Osdel: no lifting over 20. pounds, no; repetitive
lifting of 10 pounds, and no repetitive' bending.,; stooping'or
twisting. The prognosis for return tolwork was;guarded. In 
his final report, Dr. Van Osdel opined .claimant -would'.'no't
return to gainful employment without prolonged counseling
which included her husband. ”

Dr. David Rollins, a vocational consultant, reported,
on January 8, 1979, that he had attempted for four months to 
establish employment re-entry training for claimant.. Claimant
made it quite clear to him she would not consider returning
to work again until after her hearing.-

Dr.  tephen Taylor, in March 1979 , stated claimanfc'-s
physical therapy at the Callahan Center increased her'back
pain. In, June 1979, he reported claimant had minimal orthopedic
findings.

Claimant has a high-school education. Her prior work
experience consists of general office work and bus driving.
Claimant denies any previous back problem or injury. Claimant
testified she has low back, right hip and right leg pain.
 he has difficulty walking, ascending and descending stairs,
and sitting {limited to about 15 minutes).  he feels she 
cov:|ld lift 10 pounds from table height but no more.  he can
drive an automobile about 20 miles before she has to get out
of the vehicle and stretch. Her'sleep is interupted by
cramps in her leg.  ince her injury, claimant says she.
limits her recreational activities and is unable to bend and
stoop to do her housework.  he wears a transcutaneous
stimulator and-uses aspirin.

The Referee found that the records failed to establish
that claimant was suffering a compensable disability at the'
time of the 'hearing; although she probably does suffer some 
discomfort relating to her posture and as, a result one of 
her legs being shorter than the other.' The Referee affirmed
the Determination Order, dated August 17, 1978, which granted
no compensation for permanent partial disability.
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1301\RD ON DE NOVO REVI E\'i 

The Doard, nfter de novo review, modifies the Rcfcre~'s 
order. The doc tors al: the Pain Clinic n ;-icl the Cal.L1han 
Center recommended clairncmt civoid a·11 Forms o F heavy work 
and placed restrictions on her. They fC::'1 t she had the 
ability ·to perfoi~m liqht to moclcc1tc wod:. ncf:orc this 
injury,. claimant hac1 no such limi.ti1tion. The P.riard finds, 
based on c1ll the evic18ncc, c_laim::rnt·. is cntit.1.cd to zrn award 
of compensation cquzil to 32° for 10•:, unschec1ulec1 c'lis,~bili.l:y 
representin9 .her loss o[ wa,::Je earn in~/ cc:ipaci ty due to this 
inj ur·y. 

As to the other iss Ul~S rc::iscc'. by claimon t, the Board 
affirms the Referee's decision. 

ORDER 

'I'he Referee's ordc c, da tee} S c~ptec1b0r 6, 19 7 9 , is mocli f ie:c1. 

Claimant is hereby granted compensation 0quol to 32° 
for 10 % unscheduleCl c:is ability for injury to her low back. 

The remainder of the Referee's order 1s affirmed. 

Claimant'. s attorney is hereby qran te c1 as a ceasor,~ib 18 
attorney's fee for his services at Board ceview a sum equal 
to 25% of .the increased compensation granted by this order, 
payable out df said compensation as paid, not to exceed 
$3,000. . 

WCB CASE NO. 79-4154 

FORREST R., FISHBAUGH, CLAIMANT 
Charles Paulson, Claimant's Atty. 
Cosgrave, Buckle, Crowe, Gidley 

& Lageson, Employer's Attys. 
Request for Review by Employer 

ISSUE ON REVIEW-

April. 16,. 1980 

'l'he ,employer seeks review by the Board of the . R•--:· Cerce' s 
orcier which qra.nted cl.:iirn:mt an aclditional 7.5° for S;', 

impairment o~ his right leg. 
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee’s
order. The doctors al: fhe Pain Clinic and the Callahan
Center recommended claimant avoid all forias of heavy work
and placed restrictions on her. I'hey felt she had the
ability 'to perform light to moderate vaij'k, Before this
injury,, claimant had no such limitation. The Board finds,
based on all the evidence, claimant is entitled to an award
of compensation equal to 32° for ],01 unscheduled disability
representing .her loss of wage earning capacity due to this
injury.

As to the other issues raised
affirms the Referee's decision.

ORDER

by claimant, the Board

The Referee's order, dated  eptember 6, 1979, is modified

Claimant is hereby granted compensation equal to 32°
for 10% unscheduled disability for injury to her low back.

The remainder of the Referee's order is affirmed.

Claimant'-s attorney is hereby granted as a reasonable
attorney's fee for his services at Board reviev/ a sum equal
to-25% of -the increased compensation granted by this order,
payable out o'f said compensation as paid, not to exceed
$3,000. •

WCB CA E NO. 79-4154 April'161980

FORRE T R., FI HBAUGH, CLAlriANT
Charles Paulson, Claimant's Atty.
Cosgrave, Buckle, Crowe, Gidley

& Lageson, Employer's Attys.
Request for Review by Employer

I  UE ON REVIEW-
The .employer seeks review by the }3oard of the .Referee's

order which granted claimant an additional 7.5° for 5%
impairment of his right leg.
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FACTS 

The ·claimant,· 60 years of age, w£is ai1d 'is presently 
employed as a slab burner by Oregon Steel Mi11s anc1 o;) Jtme 
22, 1974 he sustained a compensable right. ahklc injury when 
he was between two cars, the slab broke and threw him out of 
the building and pinned ·him between a slab and a car. 

Claimant was hospita_lized after this._in:3ury. Dr. David 
Long diagnosed this injury as a compound subtalar fracture 
dislocation of the right foot. Claimant had surgery and, his 
leg and foot was casted. 1 

When claimantwasas~all boy, he had injured his r.ight 
knee and as a consequence of Ulis his right leg was three 
inches shorter than his left. 

Claimant returne·d to his. regular job in February 1975. 
,, 

A Determination Order. of March 25, 1976 ·granted claimant 
45° for 30% loss of the right leg. Claimant appealed and 
after·a hearing, by an Opinion and Order, the-Referee granted 
claimant 75° for 50% loss of his right leg. 

· In November 197·7, claimant elected to he.we a triple 
arthrodesis to reduce pain in l,.L ,3 right leg. On January 20·, 
1978, Dr. Long reported that at surqery,traumatic arthritis 
was found and claimant's condition ~as not medically station­
ary. On September 5, 1978, Dr. Long released claimant for 
work. On March 29, 19 7 9, Dr. ·Long reported that clairnan t' s 
injury was extremely severe-. In January 19 79, clai_m<.1:1 t' s 
ankle motion was normal and claimant was considered to be 
medically stationary. 

On l\pril 20, 1979, a Second Determination Order granted 
claimant compensation for time loss only. 

On August 30, 1979, Dr. Long rated claimant's irn~airment 
at 50% loss of the whole leg. 

Claimant testified he is back to work f~il time. His 
job entails se~ting up a machine according to the size'of 
the slab wanted c1nd he sets ar.d lights torches and tr.en he 
sits down to run the mach.i.ne which is automatic. 

Claimant testified the surgery dirln' t stop the pain and 
-it lessened his ~nkle motion. Claimant now cannot walk on 
the side of a hill and because of this he sold· his home. In 
the winter his ankle swells. Ile testified his·pain·was the 
same now ·as before the surgery and he has worse mobility. 
He takes no pain medication. 
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m The claimant, 60 years of: age, was and is presently
employed as a slab burner by Oregon  teel Mills and on June
  , 1974 he sustained a compensable right_ankle injury when
he was between two cars, the slab broke and threw him out of 
the .building and pinned 'him between a slab and a car.

Claimant was hospitalized after this injury. Dr. David
Long diagnosed this injury as a compound subtalar fracture
dislocation of the right foot'. Claima!nt had surgery and. his 
leg and foot was casted.

When claimant was asmal1 boy, he had injured his right
knee and as a consequence of this his right leg was three
inches shorter than hi's left.

Claimant returned to his. regular job in February 1975.

A Determination Order, of March 25, 1976 ‘granted claimant
45° for 30% loss of the right leg. Claimant appealed and
after-a hearing, by an Opinion and Order, the Refe'ree granted
claimant 75° for 50% loss of his right leg.

FACT ■ ■ •

‘In November 197-7, claimant elected to have a triple
arthrodesis to reduce pain in his right leg. On January 20,
1978, Dr. Long reported that at surgery,traumatic arthritis
was found and claimant's condition was not medically station
ary. On  eptember 5, 1978, Dr. Long released claimant for
work. On March 29 , 1979 , Dr. -long reported that claimant's
injury was extremely severe-. In January 1979 , claimant's
ankle motion was normal and claimant was considered to be 
medically stationary.

On April 20, 1979, a  econd Determination Order granted
claimant compensation for time loss only.

*
On August 30, 1979, Dr. Long rated claimant's impairment

at 50% loss of the whole leg.

Claimant testified he is back to work full time. His
job entails se.tting up a machine according to the size ’of
the slab wanted and he sets and lights torches and then he
sits down to run the machine which is automatic.

Claimant testified the surgery didn't stop the pain and
•it lessened his ankle motion. Claimant now cannot walk on
the side of a hill and because of this he sold' his home. In
the winter his ankle sv/ells. He testified his ' pain'was the
same now as before the surgery and he has worse mobility.
He takes no pain medication.
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c:1(1:l.i~·1:_•inL'~=~ 1:·oct.:.~rn,1r~ i:t:;·;t:j_::=.~.c-(i tt·it\l~. i:;1-:1i::1.::1,.1L '-.·~·;::il~~~: t1 Lt)t·~. 

c:n !:ii.::.~ ~.c,l) ,:lf',r: he hc1::.; :;:;c:cc:n n-::,.c:::.,1·,:rt~::: :iJ1 cL;_i,n.a,,:t: :11.- · __ ,:~,c,; 

f:1:cnn 1)(~ fc) r·(; t~\) l'..'1 f ti.:: c t: 11l) s t·l 1:~]C:! ?:\· .. 

'.i1f"ll~~ }<c:'.;=1:~·.rt:.'1~_, f:t>1111c: 1:11,-;:tf c:·1 (:·1."1.!:·::-!c~ t:' ::i nc)c~ L·_u1:·:1t··~·1. lL:~,; ~:;fJ;_._;_~;r;-;::-; 

ind.i.czit<:i t:hal: hs:~ 11.1:: ,-,1 (~11r~U1e::· .lu:,-;;:; n:- i"C::.:,,:r·,,-c, .:ir,r:l ht:, 

thl~.1--1..-::fc:ir:.~, ~Jt~::-1.nL.,·;1:I hi::1 ,":"!~·1 ~~GI.IJ.1~ . .i.()l~<:i .r:;·\ /c>1~ .:~ ;_\)i:,Jl (~1··:/i:L·(;· c1.:. 

:15::, 1.C)St; (:it thj .. -~ 1.<Li~·:l1L _:(:,~~. 

---~-·-·· ....... --~---------•~-~-----....... ---••'"•---•--- -- ··------

· Tf1c l?JC)tt.r(~, n ftc:1_· c-k:., 11CJ'.1'CJ r:t:-•i,_.r:i_.~::\•.r, .1:-1.--::\:\:: :~-sc:~; the! I--~;~-~.fcr<~t~ 1 s 

.:'1WclY'C1 of inC.l.'Ci.;~;cr'! C(lj, 1 1i(':n'.,;,-,i:ic-:-;. ::)._-_ Lon,;, .Li, ,J,01:n1dr_y 1S1 7J, 

fout,cl c.L1irnanL 1 s 1:<1r·,.;,,,~. o;: JH;:::>l:.ic,:-, ~.;1 h.i.::-; e.i,.-:h-t ,:ini-~lc': '.-.','.\'.': 

no:-rna.l.. Tr-, /,1,cJm_;t 'l,:!79, nr. Lo;,:; (l)).1.J,C(l cLLi.i:'1,":nt's r;crm,,n,_:n!~ 

J~rr1;-Jj:1i_i~1nc1-lt w.'.}'.::> SOC::: 1c:i~-~.7~ c1 f t.·.l1c -:.-.7 hcJ_j.~; ·;-~_i_.\·-JllL· li'"lJ· l_~:l(1i.rL~1nt 

has iJt2er~ i].'t:r:lni:ec"t l°l\·.1~11~(1:~-: 0.t· CO!~:J),.~;:~~.)~_lt_·i.()!) ~:~~tU:'.1:L t:C) 50:.·, 1.()~_.;:.:~ (i;· 

his LL(Jf',t: .le~;- '['hi.') :30.::1n:! 1~,:::.:1 :.1 >J.:r~ 1_-i,,;:·i· . .in d,.::Le:::-11,i:-1.i;;,_1 t:ih-~ 

'c:-:tcnt of schc~c':1,J.·:'ci d:i..~;iJb.~.li_t:,·, U,c (i,_:ljl'"l:l' nr. p,~rrn.:-rnc·;•i~ 

JJ1ipa1.rmt:)nl: i~.; o,K thj_r-,,! '.·.cl1.i.ch ,--,:,:-::i_,::,;:1·,;,cJ r1'!.nn,:; ,_.,,·;.U, ,·1di• 

ev;lc'iencc which c:::10-.-1::-, :l.u:-;:0, of 1··.::, .. ::.·1c,n .. 1:; t-h.i:;; (::,:c-:c, ,:t·,,. 

Board, ba.s(,d on ,::}l Llh' (:vici•,)~c-::, c:rJc:~ no; i..i.nc1 t:h:i(~ ,:L\j,,u,:i: 

is en l~.itlcd to 'r:Lrc, :1cic':.i.t..i.ona:i cci,:ip,:::1:~,1 U.oL ~1\·.1 ,:::~c:,~cl hy ~:he , 

Referee. 'l'h,:::rc f:01.-,:::, thee Eocird 1:c\:e:rs,::s d-1(-~ '~c i:·erc:::F:' :co -,:-,,i~c,c c 
in its entirety. 

ORDEJ< 

~t11c• iJct~~J.Il1in..J.t:i.()i'"l •JL-c:c~l~, r<.::1~~ 1~~c1 /\,lJri.l ~~(1, J.07~1, .lS 

a ffirmec1. 
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L. ,i. Ifio  L ' 1; OlfL,;  i3i'i ' Ilt: i > !l ]. ii'.'i. »'jO 'i' t‘i <\ u VJ ,i,<11 'Vi'.li. I ‘x I L
o t:he  ob   b ho h s sGcri  o. c!:o  cjo ii'i c.l :i t  l;  i: •.■.'o K
firoi 'Deforo:^ bo abtoc blio suroe y.

'i'ru : Ib ihoroo f:o   b c 1 a io p. b '  ' oc; bu lOicVl lo a sp:.; sips
i ciiCv i bo thab ho iim ; a i’urrbhci: loo o ^ ■rr o o: . 0 arid ' c;,
therobotro, yira bod him a acirii bio a.'. 00 rop a bobol. awai ri o.i
55b LOSS oi bho loLohi;. Icp

 OAHij Oh DE |\]0V0 1x10/1 E'-.;

' The Board , a bboi; do novo [.‘evip'.w , revaa ;;s(:o; the Ro.L’erco ' s
aw^ird Ob inc.rcasod c:om[von.sp. bion. iri:. jiGnp, ir; January 1570,
fonp.d clairnanti’s ranye ob mobion in hir ri^-iii-b ankle wan
norjna J., .1 n /-ryj us t 10 7 9 , n.j;, X,.on;': ojui joad clai’jan b'.s oe rnuanon 1.
Irnpjairinopnb was 501 .lop.a ob ■the wiiolo rlljl'i b lP"-i. C.laiman b
has beep, jrani-.ed a'vardr-; oiT cO:"rr>opsai:.:i on oru.ia]. bo 50u loss oi
his rifjhb leu. Board rea i.i. res bnprb in f.io'bC:::n,i;uipr! biua
'exten b o.i’ scliediilcd di.'iwibi.1 i by, the dotjroe o  ,no rniaino b

j.nipca i .irnic n b .is c'lV; 'bhiunj ’.'-''i'ui-cli • ''■;"i:u-.'i.r:i'.'uo;,'d ri ivinu v.’rbhi o>iu'ii''i'
ev.idence which, siiov.'s lrr-;n of i'up.nbion. .iki biri.n c.iso, p;-,,.
Board, based on ail bhe.evider.ee, does nob l.'in'id bhab '.nbu.iOiu; i;
is enbibled to p.'ii'a add.i. bional coib.pijnsa bior. av.’arded b'.’ the •
Rereree. 'Pnere 1:0re , bi'io Board i;evc.:rses rl'u-j iic beree ' orcioi.'
in its entirety.

ORDER

a b.Lirrned.

The Referee's order, dated October 1.1, 1.9 78, is

The Dct<i:;rnina tioii Order, dated /'.pi.xi.l 20, 1979, is
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N.1GNIQUF. :SC+iJ~~<ot©umh e~.l~-\Nl' . 
t.M-lt.ch." P13fei~l<: « se(2tc .. ·et-a.t\\\<a.fit, l3 
t4n.tg,, !Ki~-i~h ~-lf,, ~m:i~h. .. ~t-1fif:it:h. 

t m\1-lID:ia:r-~ ~ ~~lo~:r- 1 ~ ~t: t1{! .. 
~tii~K" ~-~tt.h1.r.;1r ~ft1~r -'On. R~\7l.iew 

• :✓ .\q,ii F 1: 1, I• ... •~J ,, . .;<...;J, 
~• I ~ • • 1 ,I ~ 11 • 

j..(, ·:t -.;r • :4.,-\. ' , , -1 ~~.u I',i,· 

On Harch 2 8, 1·9 '8'0, th·e l:'loan::i i_:~n;;ued its 0'c'Ci·eit on Review 
in th'e above ·eitib .. c!l'ed IJ'rlat:bjr. 'On ,)\pt:i.!L '9,, f91B:r3,, H~1c ·0tfl'fpl.1oyer, 
lb:1 ai\ <l _ th rou'gh i it.:s gi tit•0 itn·m; ,, it·0c)(1.~c:s t.'cYd t~.~ t it-.he lfg.:2,<ci.rcd rr'2-con­
·s!i.d ~ t itB 'o!t~'<21t-. 'the ~°3'i'.J·~11rczL, a'i:~·0r th'oR."t)i\.\1;'11ttiJ. 'c'01ci.:sii.d•crati:..'on of 
th~ ·a rgu;n1e n ts pr-t, s•en teed by Mr- ... -,t,h,:'l/'C rs ,, ·c.·0~11.·cl u·(::1t,s that Ure 

· ~•nat t·e r sh-c,1-1!1.·d _ h·e i\~~h~l c1ie:r·ei:lr.. Thie i8ioat01 t..:&t"•ei!)y •aha. te's ii. 1t:s 
Nar·dh 2 B ~ 1~ im D.t'der 'bn ~-:(c\1 it:w i:;1/1 til stich lth11c a::s ii !t ·uiti 
ruliy con's.ii.tl<er \J1t'e -qwes'ti'Gn:s r;:.\i'.s'C'o! n,;, -~·k~ ,~.l'.t:Y1(..:cJrs i~'I ,hi::! let­
t€r recfu~·st. i'\fter this reV-l'e\-1 ., ith'b i3'o&!t·tq "'.4i i1 e·g-~in et1ter 
,an •aJP'fJe·aiab 112 10 rd'er. 

WCB C:ASE NO. 

LARRY CRANE,,' C[!.AI·MAN'I' 
Mc[ntu!tft:ff,, ''Th't>'.m & C1oi!LV'er., 1Cll.airm-avit ,:s 'Att~ts. 
oavii.d Ck Horn·e,. Etnpl1oyer' s Atty-. 
!~~~st fQrc !R'e'7.1ie1«r lb~ E'iap.!Uo'.9'e!t · 

·rssuE DN REvI'.EW 

The employer seeks review by the Board.of the.Referee's 
order which grant'ed claimant 35% unscheduled disability· for 
his contact dermatitis condition. ·-

FACTS 

Claimant was employed by tlenasha. Corporation and developed 
a rash on his hands and feet and his whol~ body·bega~ to 
itch. 

Dr. Gregory Raugi, a dermatologist at the ·University of 
Oregon Health Sciences Center, e:rnminec1 cloimant. He reported 
on May 6, 1977 that he suspected that claimant's boots were 
involved in his dermatitis. Dr. Raugi diagnosed claimant's. 
condition as allergic contact dermatitis. 

Dr. Edgar Maeyens, who had been treating claiml~~(.:;.t~nce 
April 1977, released claimant for regular work on 11.\S'cr,' JiJ-6, 
19 77. . ~· •. 

-113-
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m

CASE m. 7!8-21'9-'i April L<e^ 19B0

P'Q^A<Qk ^  e^fet*-Gi-ailftttaftt’45 Attvss.

^ Atty v
te-tet-Oft -

On March  Q, 198'G, the IVoard -ihs’ued its Order on Review
in tlve ab'oV'^ 'ehtibied matt'er-. 'Gh April '9 > l'9i^hv the eimployer,
by ahd fehrGiJi'g'h it§ dtGorh'ey/, r-e'dh'G td'd that the hGo-rd re'con-
•si'der its Grderv '' ’ha hoards alt^r th'orcjhdh '■G'onhid'orat-i'on of
the -arghriTeht pr'es'enhe'd by Mr-w Meyers ^ 'cGhG.1.d'des that the
^•ffatt'er shoni'd be reGGhhichered-. The Eoard hereby -abate's it's
March - %-, Order Oh Review ah til saeh tipwe as it ean
fhiiy eon's-ider the '^eestiene raised by Mr^ 'Refers in his let
ter re'quGst. Atter thi's review., the board will h'^aih 'enter
ah -app'eaiabie 'order.

IT I  G GbG RED.

WCB CA E NO. 79-644 April 18., 1'980

LARRY CRANE., GLAI^MANT
■Nfointurtf', 'ThOM & G'ol-Iver-> 'Glainantt's Atty's.
Bavid O. Horn'e> Employer’s Atty-.
j^^nest £or Review by Employer

I  UE ON REVIEW
The employer seeks review by the Board of the,Referee' s

order which granted claimant 35% unscheduled disability for
his contact dermatitis condition.

FACT 
Claimant was employed by Menasha Corporation and developed

a rash on his hands and feet and his whole body 'began to
itch.

Dr. Gregory Raugi, a dermatologist at the University of 
Oregon Health  ciences Center, examined claimant. He reported
on May 6, 1977 that he suspected that claimant's boots were
involved in his dermatitis. Dr. Raugi diagnosed claimant's , .
condition as allergic contact dermatitis.

Dr. Edgar Maeyens, who
April 1977, released claimant
1977.

had been treating claijpahjj|-j^nce
t for regular work on ,
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On ,nc,:(:rnber 5 111 l97fJ,, ,Dr. _;-,;::,rq:,n. rc.q,o,-!:c:: th:d:. ,·:1.:Lu!,c.:n:_: 
' t ';i 1 . t I t ' • , •• • I .. f.!i \ ·• \ 1 1 ;t,.,,' f ' 1 

ha•J not wor.-ke:c.i :.it: the m.i .. 1 .. 1_ f'c)_,,-_ .· ·•r••1~J(-· ~11" ,-.()t''-\1,- 0ir-, 11;,,. ..... • .. • .... • • ...... J ' ~ • I. " . , \. .I I k J 1,.. I • "} { I 1, • 1 .J. ,_., 

.c,::i. sh ha c: comr_.) l c t0 J. y clea r.e r"l or, .-,~-::; hi:ni d;, , :1 i ~.. nec,k ;:nJ; 11pp,.' r 
ch,,:sl:.. Claimant also h,Hl a ,rash oi1 hi::; f:.,:c!·t, but '·t.:h,0: e':-:c!.Cl: 
nature of that 1~0,-,h ·.~:~r~•i:11 ·'thc7 dcV~;;}tt:-\.t:i.s ·w,:\; not· c:.v~tu< '1)1;. 
:S.!r, ,..,, .' ·t .. ···, ·- i J ',l ..; c:• i ..... < ... h l! f~P· 1 r.'··_t: '. ·1 !._~ -1 ~""~: .. J_ .. ~- - .. tLi;~ .. ,..... ,. /':: 1 '.t .. ~ 
! __ r c:a n .1.11(,lCc. C.C( t,1J .. _, -·- d..:, \v,,t., ., LL.I. .. P-'-"·-'"·:ll ,_. J..11 s1,.1. '·'- to L, L,:,_,_ 

• . ... '/ f , '· t·. · .' . ..;, J "'" l,,., t 1. I .. i : t 1! , , •, 
fact c.Lr.11.man:: had had no contc1ct vo.th p.:q:,',:r nr:ociuci-1::;, ::u.t: _ 

'•· ,' ':::J I.~ · ... ~ · ! ' . I ; • J. • J I'. t , ~.. . . ,. 
two-ancl-·a--h,"tlf week~-;. De. M0i>J,1_n re.Lt cLLtm,·1nt' f; .<::un('.:i_l-.Lo:·, 
was ffiC::!dicc1lly st.:iblc. He ac1vi~:,,;:d cli1.i.nnnt~ that j_f h•.: r.:::::u,:n, .. ;d 
to \vO:t~k .i_i1 ·the paper i·n'd'usti~~., h.i:f; \)rohl;(::J'i-101!.h! n)(;ur. 

·•1!• ~ l~fl (-' fcl,, ,n: •~•.~ 

'Q11 -\-•Jri""l- l'/1.l 1] 9·7·'l 1 . nr ,i.•0:-.' .. 'i:1 ·1; ;-,,',t·1·!-!-•,'c1 ,.;, ,.,,,:t •.h·" .. /'?.,,·, __ ti,. ;·.'l 
•~• • • • } • _ • . • • , , • • ~- , , • .. _ I ... :J ~ • . t:.: ! , J • ...., l_., . , .. , .1 i.: L- \ ~ ..,__ '- • t. \ • J f •• • 

suspi:cinn's n'r:.::'{-1 .. ,,;i :;1'r':'· ~t- 11°11-•.:•c;·1 ,c,:~r.1·--1 rit· 's•-,j•"[•j · 11··c1 -oro1~·,c,rq5 - I l I 

...... _•; 1~ ~~~~-(r-.·•~J ~J~-7i. ;/ .. j; .. _.:~.:~1 ~~!:t.-· -~;-~t~~•-t/.• .. , .. • -•~• ~•·•_-- J-\~.L.; T~,·: .. ·.:~•:•·.::, ~i ~. ~ after b·.:.L1_1 .l.1.;:IltO\C•., :_,_or. L:-.1(~ 1,,1. .. .1 • .I. l.,1Vll.OllIT\(c'.l;,...• 1,..1 lldi 19 1-9. 
the only rash left ,.,;as en cl.=i..:.rn.:int:'s f:eE.it. ·Dr. :-io'r,;1c:in''sr]!·:1:1 i 

r.J.c1.imant· directly to ti1E: mill und v.'hcn claimant rettn-r:ed l:o 
his of fi.ce he told t.he c!oct'r)r that wi thi,·1 · ·JO min"i.1tes hi,~ 
hands, f~ce and nee~ had begun to itch. 

On ,June 11, 1979, Dr. 1--lorqcm opined that cla.i.m.::1nt.: \vas 
100% clisablei:1 f:com l1is l'orrni::r position und the c.li::;ab:i.1.ity 

,was permanent. ... 0:. th_e other hand, h 12 tE)lt claimant. h,1d 
I •• J ,:j~ J. .. '.i~.t•, .,} -~··, • •: ii' JI.'•• -

'essentially no degree of disability for a J.ine ot work 
which c1oc:"!s not in vol VQ con tc:c t • . .;i th the .of fend.in g paper . 

l .,t ~ "' ' i ' 
produc~s". r! · J I • .,,,, I I t ': ., i , · i - '! ·,1 

.f I ; f~ ~ ! , • ' •; ; f ~ · ,S • , : , I • 1"' 

Dr. Mor~pn was clC!posecL Iii,~ tc::;t.1£ied tnat cli.11.1r..:1nt's 
hands and face ,·1ere affected ti,tc:' wo'rif(t:.'. ··11,,: f,z;l't th.i's k:i."rfrJ ·,• 
of ind us tria 1 expos urc: v:as li f el.on(:! and t.ha t claimant.: 's job 
had caused his s,:o.;nsitivity. 

Claimarit testi~ied he is presently employed drivins 
truck fot· one-hc1l-f of the: salary ht) was carninq at his 
previous job. Cla.imzm t has a h.i,:ih school r::c1ucation anc: lvis 
attended two colle(Jl2S ma.jorin9 in 0n9inceri~1q and Eon=Ystry, 
bnt did not complete·cither course to receive a degree. 
Clairnq_nt.' s pa st work ex:::ierienc:c has been mostly in the 
woods, but he l'las also been a "cat" opera tor, a mai t i:e d, a 
cook, a bartender and a bus driver. 

On May 2 6, 19 7 8, !_lr. ,·rosc-:ph Ho1·(1zrn r(=:portcd th'-' t cJ. a irnan t 
had had a posi tivc sid.n te'.:;t for autoqenous c1i.;:--;t ·frorn the 
mill. Desensitization '.v.i.th U1c:1L-. n1c1terial was b0.01m b-/ Dr·. 
norqan. 

C la i. man t f i. l 0 cl his c 1 ,J i m on , 1 u n c l O , J 9 7 8 for h ~l 11 c1 s an r; 
feet con di. tions. 
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I97fj„,Dr. ]:opor!:oo I'.ha t >■; 1 a irn:.';
?! ;n.i.J..1 uor co^iple of ir:o/)::bs ancl h.la

pp , ijocorriber 5 ,^
had  ot worked at the
rash had comp.l.eteJ.y cJ.earci'i Oi <

chest. Cl£i.i.r £i t also ]iad a ;ras o I'lis, -li'.'.,! .* r, c o.
 ature or chat ras arr;; the .derma11.tis. wu J 1. »5 '

hr.Mifjs, ills n-rck ara'i nr.’pcr
loot 0111

nof: c.loll rnacure or cnac rasn anc tno. .qe.irma11.tis, ,was not: c.i.oar. iir.Morgan ;i.ndic£ited this rash was sti.ld. qrreseiit in sp/.i, i:p ,on.'th:o
.tact claimant had had no con tac't.jv'i tHl papVlV;' P'-odiidhl^rf fio.r' ^
two-and" a-h.al t weens . i..t;
was modi r:a I.l.y st.iblo. He
to work in 'the paper .i-nV.Tus t ry his

Morga fe.lt c .la.i.ma t' .s'
advised C'.'l.a.inriiyt tl'iat J.l

b.robl'oin 'wotrlrl rec.uit
cci o.'i. r. i.CiSi
u re i.i rn

'-On Janua.ry' 15'; '‘Ih'/Dv-a' b'e'terir,.matron O.i'der ci'ran'ted' ' •
cl'aiman t' tempera i:y‘' 'to'ta 1' ’dlsa'b'ili ty ’ cbmije'n sa tion-'y' J.css t.i.'ine*
worked. ■ ^ ^ ^ ^ ■■■■ ' 'H

• J I ■ I f 1 ; : J . ■■it'' ! i■ .
'oh A'prid- 17'h'19'7'9',- Dr. 'Morgan 'ropo'rt'o'd ;:;wit’'he 'V^^as '

siispi'cibu's o'.'t'bh'e' ’'nV;: t •.th.at'hala'iniant 'st-r.V.l 'had -orobloins
afte'r‘be.inq'' .reindvod trom fhe 'mid.env'ironnien t.- By* • May' d.'9 79 ■'
the only rash le.tt was on cl.aimant's teet. -Dr. Morya n' sen l:‘'
claimant' directly to tne mill and v.-hen claimant returned to
his olrfice 'ne told t'ne doctor that within-OO minutes his
hands, tace and neck had bequn to itch.

On June 11, 1 979, Dr. Moroan opined tiiat claimant was
100^ disabled i'rom his tormer position and the disability

• was pe.rmanenty. On the other hand, he tG.lt clraiiiiant liad
"essentia lly 'ho degree of: disability '‘or a .i.ine o.t: work
which does not involve contact with the .ol’fending- paperproducts".  ' M !1 „ "

•’ 1
' ' ’ 1 1 I ’ I*Dr. Morgan was deposed. lie testified that claimant's

hands and face V7ere aftected the’worst', die felt this Kind
of industrial e.xposuro 'was lifelong and that claimant's job
had caused his sensitivity.

Claimant testified he is presently employed driving
truck for one-half of the salary he v/as eari'iinq at h.is
p.revious job. Claimant has a high school education and has
attended two colleges majoring in. engineerincj and fore'stry,
but did not complete • either course to receive a degree.
Claimant's past work experience has been mostly in the
v/oods, but he has also been a "cat" operator, a maitre d, a
cook, a bartender and a bus d.river.

On May 26, 1978, Dr. Joseph Morgan reported tliat claimant
had had a positive skin test for autogenous dust from the 
mill. Desensitization with that material was begun by Dr.
Morgan.

Cl.aimant filed hi.s claim
feet conditions.

on dune 10, 1978 for hands and
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Refer,:,c found claimant to be a crcclib le ,;,,i tn,:,s s -and 
motivated towards workin9 QDd improvin0 himsel.f, usin0 
wha tevcr skills he h:,ic1 obt.Jined f com his cducc1 tion zmd work 
experience. The Heferec felt, based on all tht: evidence, 
that the clairnan t \s con tact dcrma ti tis COf!_¢liJ~ton, which now 
precluded him from mill occupations, entitled claimant to an 
,iward of JS'f unscheduled disability for his loss of.waqe 
earning capacity. 

BOARD ON DE NOVO REVIE\•/ 
-------------

The Board, after de novo review, moGifics the Referee's 
order. The evidence indicates claimant has various skills 
·and training which would enable riim to obtain a number of' . ~ 
jobs. Claimant is 37 years olc1 and has a hi9h school -(!ducution 
with some coll ec1e trc:1 in in\;. \vr,i l c there i::; no doub 1~ c L:ii mant 
is unable to return to his previous line of: wor:k bcc.::iuse of 
derma ti tis I the Boa rd, based on a 11 the evidence, fin us 
claimant is entitled to compen::;;ation equal to 80° for 2sc;; · 
unscheduled disability, representing his loss of wage carriins 
capacity due to this conch tion. l\ccorclingly, the Board 
modi fies the Referee's . order. 

ORDER 

The Referee's order, datec1 i\.uqust 9, _1979, is mociifiocl. 

Claimant is hereby 0ranted an award of comp~nsation 
equal to 80° for 25% unscheduled disability for his corttact 
dermatitis condition. This awa.1:d is in lieu o I: all p[evious 
awards for unscheduled cJisabili i.::y for this condi ti~n. 

The remainder 0 C: 
l. the Referee's order is i1 ffirmecl. 

WCB CASE NO. 79-429 

VIRGINIA COMBS DOCKSTRADER, CLAIMANT 
Emmons, Kvle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal. 

April 8, 1980 

On February 26, 1980, th~ Referee entered her Opinion· 
., and Order in the above entitled matter. The State· 1\ccider1t 

Insurance Fund requested that _the order be reconsidered and 
on February 28, 1980 the Referee entered an order reopening 
the matter for reconsideration. 

-115-

m
The Referee found claimant to be a credible v;itness -and

motivated towards workinq and improvinq himse.lfp usinq
whatever skills he had obtained from his education and work
experience. The Referee felt, based on all the evidence,
that the claimant V.s contact dermatitis .condition, which now
precluded him from mill occupations, entitled claimant to an
award of 35%' unscheduled disability for his loss of, wage
earning capacity.

BOARD ON DE NOVO RbVIEW

The Board, after de novo review, m.odifies the Referee's
order. The evidence indicates claimant has various skills
and training which would enable him to obtain a number of'
jobs. Claimant is 37 years old and has a high school caducation
with some college training. While there is no doubt claimant
is unable to return to his previous line of work because of
dermatitis, the Board, based on all the evidence, finds
claimant is entitled to compensation equal to 80° for 25%•
unscheduled disability, representing his loss of wage earning
capacity due to this condition. Accordingly, the Board
modifies the Referee's•order.

ORDER

The F<eferee's order, dated August 9 , 1979, is modified.

Claimant is hereby granted an av/ard of compensation
equal to 80° for 25% unscheduled disability for his contact
dermatitis condition. 'J’his award is in lieu of all previous
awards for unscheduled disability for this condition.

The remainder of the Referee's order is affirmed.

April 8, 1980WCB CA E NO. 79-429

VIRGINIA COMB DOCK TRADER, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty, 
Order of Dismissal

On February 26, 1980, the Referee entered her Opinion'
and Order in the above entitled matter. The  tate Accident
Insurance Fund requested that the order be reconsidered and
on February 28, 1980 the Referee entered an order reopening
the matter for reconsideration.
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March 1.2, 19 80, the Board rccei ved a rcques t f:or re­
view from the' claimant. The Board concluc1es that as u re­
sult of the Referee 1 s February 28, 1980 order, it has no 
jurisdiction to review the matter cit this time .. The request 
for review should be dismi.ssecL 

IT IS SO ORDERED. 

WCB CASE NO. 78-7162 

KENNETH JOHNSON, CLAIMANT 
Gal.ton, -Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Emploier-

ISSUE ON REVIEW 

April 18, 1980 

The employer seeks Board review of that po~tion of the 
Referee's order which ~Jranted claimant an award of comrensa­
tion equal to 64° for 20% unscheduled disability for an 
injury to his chest. The employer contends that this was in 
error. 

FACTS 

Claimant, a 30-.year-:-old forklift driver, on 3anuary 25, 
1977, sustained an injury. to his chest when, while carryin9 
a case of frozen beef, he slipped and fell landing on the 
case of beef and injured his chest. Dr.-·Martha Gail, on 
March 8, 1977, reported claimant ·should perform only· light 
work with no lifting. Claimant indicated that after his 
injury he worked until February 1, 1977 and then was off 
work until February 2i', 1977. · 

On. March 22, 1977, Dr. Edward Heusch, D.O. ,·diagnosed a 
possible chronic subluxating costosternal joint. Claimant 
advised him that approximately five years previously he.had 
injured his chest when he was swimminq. Claimant said that 
he hit the b~ttorn of the pool-and anofher individual dove 
off the diving board feet first striking him in the chest 
with his fe~t: Claimant stated that since that time he had 
noted a constant dull ache in the chest. Also, claimant 
indicated that he had fallen two years previously, . striking 
his chest and again experienced a similar p~in in his chest. 
At the time he was examined by Dr. lleusch claimant was­
complaining of a constant dull ache, in the chest area. Dr. 

-116-. 

On March 12, 19 80, the Board received a request f;6r re
view from the' claimant. The Board concludes that as a re
sult of the Referee's February 28, 1980 order, it has no
jurisdiction to review the matter at this time. . The request
for review should be dismissed.

IT I  O ORDERED.

April 18, 1980V7CB CA E NO. 78-7162

KENNETH JOHN ON, CLAIMANT
Galton,•Popick &  cott, Claimant's Attys.
Lang, Klein, Nolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer-

I  UE ON REVIEW

The employer seeks Board- review of that portion of the
Referee's order which granted claimant an award of compensa
tion equal to 64° for 20% unscheduled disability for an
injury to his chest. The employer contends that this was in
error.
FACT 

Claimant, a 30-year-old forklift driver, on January 25,
1977, sustained an injury, to his chest when, while carrying
a case of frozen beef, he slipped and fell landing on the
case of beef and injured his chest. Dr.-Martha Gail, on
March 8, 1977, reported claimant should perform only'light
work with no lifting. Claimant indicated thab after his
injury he worked until February 1, 1977 and then was off
work until February 21, 1977.

On, March 22 , 19 77, Dr. Edward Heusch, D. 0. ,’diagnosed a
possible chronic subluxating costosternal joint. Claimant
advised him that,approximately five years previously he .had
injured his chest when he was swimming. Claimant said that 
he hit the bottom of the pool -and another individual dove
off the diving board feet first striking him in the chest
with his feet. Claimant stated that since that time he had
noted a constant dull ache in the chest. Also, claimant
indicated that he had fallen two years previously,,striking
his chest and again experienced a similar pain in. his chest. 
At the time he was examined by Dr. Heusch claimant was'
complaining of a constant dull ache, in the chest area. Dr.
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felt this conc1ition was t,ot am(e;nable to any type of 
surgical intervention and recrn,;:e,c-~ndcd that cL::iimanl: Ycturn 
to full occupational duties. He anticipated that claimant 
would occasionally experience some exacerbat.ion of the 
symptomatoJ.ogy because of the contusion type injury to the 
chest. Dr. Heus ch re leased claimant for re ~1ular wo i·k as o i: 
March 22, 1977. It was his opinion that claimant would 
suffer no permanent impcJirrncnt as ,1 1~csult of this injury. 

Dr. John Harder, in April. 1977,· reported that claimant 
had had ~ain in his rib cage for the last three years. 
Claimant advised him that he hac1 LJlJcn on a dock c1nd inj urecl 
himself. Claimant complained that lK, ha.d p,1in in his ch,-":st 
and had weo.kness "because of puin in p~1shin(; :rnythin,i or 
pu llinq any thi nsJ with his ,urns". Dr. Ila rclcr ci aqnoscd- zi 

probable imflammation of the sternal costal rib juncti.on. 

Also, in April 1977, Dr. Gail reported that cL1imc1nt 
had been released for r~gular work as .of March 23, 1977. 
She indicated that claimant had been off work. from Fcbru,:u:'/ 
2, 1977 through Februars/ 21 1 1977 cind from March 3, 1977 
through March 23, 1977. · 

In f1ay 1977, Dr. nobert Post reported that claink1nt 
advised him he had two injuries to the right ribs, both of 
which oc~urred on the job. Dr. Post felt the prognosis for 
claimant's recovery was r-iood and chat no treatment w,::is 
indicateq for claimant at that time. In September 1977, Dr. 
Post reported he had last seen claimant in ..:.rune 1977 anc1 
that he felt that the type of problem which claimant had was 
not likely to l8ad to any permanent impairment. He felt 
that the claim could be closed without any permanent impai~­
ment award. Also, Dr. Post indicated that claimant continued 
to have pain at the junction between the manubrium ~nd the 
xyphoid process of the sternum. Claimant indicated this was 
aggravated by physical activity, particularJy anything 
requiring ·the placinq of: the pectoral.is major muscle "on 
strain''. Dr. Post indicated·it was not related to running, 
climbing stairs or cardiovascular cixer.tion. Dr. Post noted 
that this problem was "self-limiting" and found· no si9nifican t 
permanent impairment. 

On October 19, 19 7 7, Dr. ,John !3icielow indicated that 
claimant continued to complain of chest pain. He felt 
claimant had injured the cartilanginous attachments in the 
area of the fourth and fifth costochrondral j uncti'ons and 
this was, exacerbated by the physic[1l. nature of his job and 

his outside activities. . Ile indi_cated this pain was riot 
related to any heart disease. Claimant reported that while· 
playing softball and otherwise- exer:cising vigorously he 
occasional_ly was completely free of pain and other times he 
had sudden exacerbations of pain durinq such activitj. Dr. 
Bigelow prescribed that claimant dccr~;se his activity and 
begin using _aspirin. ;11?-

Heusch felt this condition was not amenable to any type of.
surgical intervention and recoirmnended that claimant 'Return
to full occupational duties. He anticipated that cla.i.mant
would occasionally experience some exacerbation of tlie
symptomatol.ocjy because of the contusion type injury to the
chest. .Dr. Heusch released claimant for regular work as oi;
March 22, 1977. It was his opinion that claimant would
suffer no permanent impairment as a result of this injury.

Dr. John Harder, in April. 19 77,’ reported that claimant
had had pain in his rib cage for the last three years.
Claimant advised him that he had fallen on a dock and injured
himself. Claimant complained that he had pain in his chest
and had weakness "because of pain in pushing' anythincj or
pulling anything with his arms". Dr. Harder diagnosed-a
probable imflamination of the sternal costal,rib junction.

Also, in April 1977, Dr. Gail reported that claimant
had been released for regular work as .of March 23, 1977.
 he indicated that claimant had been off work • from I'ebruary
2, 1977 through Hebruary 21, 1977 and from March 3, 1977
through March 23, 1977.

In May 1977, Dr. Robert Post reported that claimant
advised him he had two injuries to the right ribs, both of
which occurred on the job. Dr. Post felt the prognosis for
claimant's recovery was good and that no treatment was
indicated for claimant at that time. In  eptember 1977, Dr.
Post reported he had last seen claimant in June 1977 and
that he felt that the type of problem which claimant had was
not likely to lead to any permanent impairment. He felt
that the claim could be closed without any permanent impair­
ment award. Also, Dr. Post indicated that claimant continued
to have pain at the junction between the manubrium and the
xyphoid process of the sternum. Claimant indicated this was
aggravated by physical activity, particular.1 y anything
requiring the placing of the pectoralis major muscle "on
strain". Dr. Post indicated'it was not related to running,
climbing stairs or cardiovascular exertion. Dr. Post noted
that this problem was "self-limiting" and found'no significant
permanent impairment.

On October 19, 1977, Dr. John Bigelow indicated that
claimant'continued to complain of chest pain. He l:elt
claimant had injured the cartilanginous attachments in the 
area of the fourth and fifth costochrondral junctions and
this was - exacerbated by the physical nature of his job and

his outside activities. .He indicated this pain was not
related to any heart disease. Claimant reported that while'
playing softball and otherwise- exercising vigorously he
occasionally was completely free of pc\in and other times he
had sudden exacerbations of pain during such activity. Dr.
Bigelow prescribed that claimant decrease his activity and
begin using aspirin. -117-



               
                
       

              
     
    
     

       
           

      
    

               
            
       

         
           

        
         

     

   
   

   
      

    

     
   

     
     

 

          
         

         
         

         
          

          
        
           

          
        
         

Pr:ib~nliin,:..t: . .ion On.ier, c'iatr~('l [1,~ci:;n!:11.~1~ 20, 1~177, ,x.,;,1;--.~:,::c 

,:~ l,;., .im,"l n t tc mpoi~ ,11·y to L·.a .i dis ab.i. J. it'/ coi!;pr;! n ,~.:it: .i.o ,1 [n;;,, ;;',:ii:, 1:; ;~1.;: \. 

2. i.97'/ t:h.1~ou,J!~ March 2~Z, J.977. 

On .January 19, 1973, DL ,Toiin Bi,;1e.J.ow j:-e:r~for·:i1t:.,(.: r.·0rn0\·,.._1 

of the :-:yphvi.d ,.rnd ,:;;.;ubc.rc1nt i'li~cas of c:arl:.Ll.t19c :i.~1 U,c thin'i 

,"'l n 1:1 i:01.11·th co~.; L., 1 - s tcr na 1 j u;1c t.i. o 11s. Cl i'I .i. rnt1 n 'c: w ,,is !t(;:-; p.i. ta .i. -

.i.zc,d until th,:• 21st c,.r: .J;1r.u;;1r-y roi:· c:h:is ,:::u:-~J,::,,:·y. 'j'i,.::: ,_--:J.,1i1~1 

W<lS r0opened by the carri.er. 

By .i\pr.il 197B, i.1r. Hi.~.Jt·.low .n~portc-:<: thut: cL::d.m,..1;·1t had 

.returnee} to work on llpi~il 10 w:1ich hr:: felt ... ,n:; too 0.,ir.lv .:i:1c: 

advisE:ci claimant: to return to work oa l\priJ :~s, 1978. 

In ,Tune 1978, nr. Bi~;clow reported :.:h,:it cJ.ai1:1ant co;1ti.nt.:ed 

to rniss work b,~c:,E1se of: continu:i.tHJ pain. with h.i.s chc!:c;t. l-10. 

prescrib1.:jd Empirin Compound # 3 f:(1 he use,} ~,j)ttri:ic(L·:-· to 

assist cli:J.imant with his cl.iscomfor!: which s,e:,,:-mec: to .1.so.t:1cr:~ 

.in the a.rc.i of th(:: incision. 

A Second D1::terrnination o~_·,::er, dated /\ti011st 14, l97E, 

awo.rdf2d clo.im.:i.nt addi t-ional tempor,]ry total di.sabi l.i ~:y 

cornpensa tion from Sept.ember 2 7, 19 7 7 throu~jh Nov,~1nlx~r 11, 

1977, less tirr.e 1.vorked, L1.11cl further from January 17, .1978 

th~ough June 15, 1978, less time worked. 

Claimant c:1.l.so missed work on ,June 22 and 23 ,me; ,JuJ..:; 

26, 1978 because of continuing pain at the excision site. 

On 3anuary 4, 1979, Dr:. Bigelow indicated that c:La.irnant. 

had steadily improved <1fter the sur9ery. Ile i.ndicab~!d Urnt 

occnsionally liftin9 caused brief periods of the return of: 

severe pc:1in sufficient that claimant had to miss work. II0 

indicated at. that time cla,i.man t h?.d been worl-:in9 s tc.-1dily 

without time of: f for appi:o:d. mate ly f.i vc mo11 th s. C la im,:;int 

indicated he did have.pain with heavy lifting hnd w0s � ware 

that this condition .improved, but that the~ chest pain had 

not disappeared. Dr. Bi~31:,low anti"c.ii)ated th<it. the occuri~ences 

of p,.'l.in would disappear _durin,J thl~ ne:-:t six rr,onths. 

-118--

-A De .r-e rxn L n^. bion ()t;der , elated f.''eco:r;!:>i,' i- 20 , .1 0 7
c i.r't iin.n I'l i: i'.CiTipor n ry bobciJ disab.L J.i by CGii'.jjons a l: i.on frcyir,
2. 19 77 bhroa-jh March 22, 19 77.

On .January J.9 , 197 , Dr. vTohn B j cic .l.ov; jjo r: Oor'i'oc removal
m

of: the xyphold a d e:':u!>o
a d rourth coo'cal s bor a
i od Li bi.I I'.he 2'l.st or .J

rant, areas o.J cart.i.laqc .in r.la;; third
'!. i unc:: t-'i.ons . Cl.a  u was i'tcri.vL i' .a
inu.ary tor chi s suraory. 'Dr;: cj.. nm

was reopened by the carrier.

F3y Apr.! .1. 19 7 8 , Dr. iliot' .lov; reported that claimari t had
returned to work on April 10 which he te.lt was too earlv and
advised cJ.aiinant to return to work on Aor 1978

Ij'i June 1978, Dr. Bicelow repo.rted that cJ.alinant coiitinued
to miss work because of: continuing |)a.in with his chest. Mo
prescribed B.mpirin Compound r-7 i:o be used spar.i.ncjly l;o
assist claimant v;ith his disccjmflort which seemed to isoiaro
in the area of the inci.sion.

A  econd Determination
tiwarded claimant additional
compensation from  eptember
19 77, less time v.'orked, and
through June 15, 1978, less

Order, dated Augu.st 14, i.978,
tcrnpora:i.'y tota.l di.sability
27, 1977 through Novemljor 11,
further from Janua.ry 17, 1978
time worked.

Claimant also missed work on June 22 and 23 and July
26, 1978 because of conti.nuincj pain at the excision site.

On January 4, 1979 , Dr. j3i.cjelov/ indicated that claimant
had steadily improved after the surgery. He indicated that
occasionally lifting caused brief periods of the return of
severe pain sufficient that claimant had to miss work. He
indicated at. that time cla.i.mant had been working steadily -
without time off for cnpproximately five nionths. Claimant
indicated he did have .pain with heavy lifting and v;as aware
that this condition improved, but that the chest pain iiad
not disappea.red. Dr. Bigelow anticipated that the occurrence:
of pain would disappear .cluri ng the next six months.

#
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At the·heai:-i,'1\l, claimant: Lr.::"tifi,::c: t.ha1~ he has t1•J 

schec.ulec} ·appointments to sec an·/ r1,:::cdic,:tl rJoctor in t:hc nc.011· 
future r0~1a:cdins his chest conoi tio:1 and· th:-1t lK· ,,.,a~-; taki:1q 
no prescription pain rncd.i.cation. lie .stated that he:' J-".ad -
returned to wurchouse wo;_-k on :i_ rull time bnsi~; and, ·.,·0s 
working an eiqht-hour shift iind occasiGnall'/ ·overtime~ as 
well. His :iob c1ut.i.cs _inc1uc1c:cJ unloc1.dinq !Jo:< cars •,,'Ll::1 i1 

f:orkl.ift orb·; hcind. CL1in1i.1nt st.::1tcd ll,'! conl~inucs _t:,_··, play 
-sof-tball · ar,d c;ol r. C.L-1 im,'1n t · l1as :_in Jl U1 <; 1~,1ci(: ecl\1c:~1 L i.o:~ ,,nd 
'has obtained i GED. Furthc':c, h,._, hns ,ittc.::ndcd a co1-:-tp11Lcr · 
pro9raminr;3 course I howcvc:1: ,_. tl~·n,,i_nc1t,:~d tt,is proyr21~11 thn-:.:ec 
weeks prior to 9rzicluatio,1. His prior wod;: c:-:pcricnc(: has 

·. been·~as ,:i truck'cdrivcr, '.vc·,n:::hous,=:irrrn·, sJnd on1E!T.' l:ill,·:,i-. In 
"-August 1978,hc was L:rc1 1,,sfcrrcc! ,:,-r)ll1 wod:.i.r:q .i..1· the ·:'r.0'-~ze·r 

·. ' to the ,, j~ ,=.1i 1 , c}ocks 1' }x; Ci., us E:: -:.~h j_ s -wcrrk \~ (1 :0; . 11 qlrter. /,J te j~ 

repetitive liftinq he says he C!X~>er1~nces severe p.:,Jr, .in his 
chest. 

The H.efcrec found, bc1cc~ci:l on all the e\1 idenCtc', claimzrnt 
was entitled to an uwarn of coMpcnsation c>qual to 64° for 
20% unschedu]ed disability for his 1n1ury to his che~t. 

BOARD ON DE NOVO REVIE~ 

The Eloarc, after c!e novo rev.cew, re,;e::-scs th0t vortion 
of the i<efei:ee's order which ~l\~;a~c:1ed ·claimant con1pc.nsatio'n ·. 
equal to 64° for 20% unschcdu]eJ disability ·for·injurj t6 
his chest. There is no evid1c,nc0 in this case -·chat claimant's 
continued pain in the chest'·arc21 is disablirig. Like~ise, 
there is no showing of any loss o·f wage 1.:2ar.nin9 capac.L ty as 
a result of this injury. Dr. Gigeiow has indicated th~t he· 
expects claimant will eventually recover fully frrnn his 
surgery. The evidence further · i nc:i c:a tes that c lai man t 
currently is engaged in a very physical type of: employment 
:,;imilur to that which ·.he 1,,·as l~l1'Jac_;ec: in prior to_ this injury. 
Drs. 'l-leusch, Post and Bigelow all opine that cluiman t would 
not experience pc:rrr:anent .impairment as a .result o[ this 
industrial injury. \vhile permanent impairment is one element 
to be considered in determin.i.nq loss of wac_1e earning capacity, 
the Board finds that the other evidence c1oes not estc1blish 
that claimant has suffered any loss of wage c~rning capacity 
because oL this injury .to his chest. Therefore, the Bo,cir.d · 
cone 1 udes .tha t the Hef cree' s ·a\·✓ ard of uns c:hed uled dis ability 
must be reversed. 

ORDER 

The Referee's· orc1e,r, dated /,L,,_Just 15,, 1979, is ;11ooif:ieci. 

That portion of the r::ef:oree' s orc!c,r whicr1 c1r.:1ni".i_!c! 
claimant an a.ward of compensation-ciqual to 64° for 20!} 
unscheduled aiso.bility l"or the in:iury. to his chest: i:,; rcversC?,.i. 

The remainder oE the i1.ei:crec-'s o.rcll~1: is o.,:fi::mcd. 

-119..:.--

m

m

At the'hearing, claimant testified that he has no
scheduled appointments to see any nedicc'il doctor in the near
future regarding his chest condition and that he was taking
no prescription pain ined.i.cation. lie .stated that he had
returned to warehouse work on a full time basis and-was
working an eight-hour shift and ocC(;i ionally overtime as
well. His job duties .included unloading box cars wi 1; h a
forklift or by hand. Claimant stated lie continues to play

■■ -softball ■ and golf. C.l.aiman t' has an lltii <;i:auc educatLo:i and
’has obtained a GED, Further, he ha.s attended ci computer -

- programing course, howevom:,. terminated this program three
weeks prior to graduation. His prior work experience has

• beentas a tr\icktdriver, warohouscn:an•, and order filler. In'
-■•August 1978=he was trarisferred from workir.c] in- the 'freezer

• to the "rail 'docks" because ' this -wrurk was ' ligh te'r. After
repetitive lifting he says he experiences severe pain..in his
chest.

The Referee found, based on al.l. the evidence, c.laimant
was entitled to an award of compensation equal to 64° for

injury to his che.st.20% unscheduled disabilitv for his

BOARD ON DE NOVO REVIEW

The Boa.rd, after de novo review, reverses that portion
of the Referee’s order which awarded'claimant .compensation
equal to 64° for 20% unscheduled disability for'injury fo 
his chest. There is no evidence in this case ';ch£it ci.aimant's
continued pain in the chesfarea is disabling. Likewise,'
there is no showing of any loss-of wage earning capacity as
a result of this injury. Dr. Bigelow has indicated that he'
expects claimant will eventually recover fully from his
surgery. The evidence further 'indicates that claimant
currently is engaged in a very physical type of employment
similar to that which-..he was -engaged in prior to this injury.
Drs. i-Ieusch, Post and Bigelow all opine that claimant would
not experience' pexm;anent .impairment as a-.result of this
industrial injury. While permanent inipairmcnt is one element
to be considered in determining loss of wage earning capacity,
the Board finds that the other evidence does not establish
that claimant has suffered any loss of weige earning capacity
because of, this injury-.to -his chest. Therefore, the Board •
concludes .that the • Referee' s -av^ard of unscheduled disability
must be reversed. •' . ' -

ORDER . - ■

The Referee's- orde-r, dated Augusf 15-, 1979, i s ■ modi fxied .

That portion of i:he Referee's order whic'n qrant.'.v!
claimant an award of compensation-ociual to 64° for 20% 
unscheduled disability (-or: the. injury, to his chest: is reversed.

The remainder oE fhc IRefcreo’s ordei.' is affirmed.
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WCB CASE NO. 78-4735 

JAMES J. JONES, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order Abating Order On Review 

April 18, 1980 

On March 20, 19 80, the Board entcr-ed its Order on Review 
in the ·above entitled matter. On March 24, 1980, th0 employ~r, 
by and through its attorney, requested that the Board reconsider 
its order. The Board mispl~ced this request and, subsequently, 
the appeal rights have almost completely run: The Board con­
:e::ludes that its March 20, 1980 Order on Review sh01ild be abate<:: 
until such time as it can reconsider the matter and again.enter 
an appealable order. 

IT IS SO ORDERED. 

WCB CASE NO. 78-3863 

EDWARD SEKERMESTROVICH, CLAIMANT 
Emmons, Kyle, Kropp &.: Kryger, 

Claimant's'Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys .. 
Request for Review by Employer 

·ISSUE _ON REVIEW 

April 18, 1980 

The employer seeks Board review of the.Referee's order 
which granted claimant compensation for permanent totar 
disability. The employer contends this awar¢ is excessive. 

FACTS 

Claimant, then a 58-year-old millwright, injured his 
back and left knee on March 4, .1976 when he slipped.off a 
fender of a truck and struck.the wheel of the ~ruck. Dr. 
Holm Neumann diagnosed a possible internal derangement of 
the left knee and recommended arthrogram studies. The 
arthrogram indicated a ruptured Baker's. cyst without other 
definable internal derangement. Dr. Neumann released claimant 
for regular work on April 19, 1976 and found his condition 
was medically stationary as of April 12, 19.76. 

A Determination Order, dated May 21, 1976, awarded 
claimant temporary total disability compensation. · 
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April 18, 1980

JAMES J. JONES, c aimant'
Ackerman & DeWenter, Claimant’s Attys
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Order Abating Order On Review

WCB CA E NO. 78-4735

On March 20, 1980, the Board entered its Order on Review
in the above entitled matter. On March 24, 1980, the employer, '
by and through its attorney, requested that the Board reconsider
its order. The Board misplaced this request and, subsequently,
the appeal rights have almost completely run; The Board con
cludes that its March 20, 1980 Order on Review should be abated
until such time as it can reconsider the matter and again,enter
an appealable order.

IT I  O ORDERED.

WCB CA E NO. 78-3863
EDWARD  EKERTiE TROViCH, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

Lang, Klein, Wolf,  mith, Griffith
& Hallmark, Employer's Attys..

Request for Review by Employer

April 18, 1980

•I  UE .ON REVIEW

The employer seeks Board review of the,Referee's order
which granted claimant compensation for permanent total
disability. The employer contends this award is excessive,

FACT 
Claimant, then a 58-year-old millwright, injured his

back and left knee on March 4, .1976 when he slipped off a
fender of a truck and struck.the wheel of the rruck. Dr.
Holm Neumann diagnosed a possible internal derangement of
the left knee and recommended arthrogram studies. The
arthrogram indicated a ruptured Baker's, cyst without other
definable internal derangement. Dr. Neumann released claimant
for regular work on April 19, 1976 and found his condition
was medically stationary as of April 12, 1976.

A Determination Order, dated May 21, 1976, awarded
claimant temporary total disability compensation.
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On Octobe1~ :lA, .1.976, ·Dr. r,;~ur.wnn i::cpor.l:ed he hac1 performed 
.an arti1t~otomy, medical rilcniscecto1~1y,. ,':lncl exploration of 't'.he 
poplitcql fossa on. c-.L:d.11iant 1 [; -left knc:<z.. /\ c:c(:1cncrzit.ive 
medial meniscus v:as noted ~nd removed. 

The Orthop<.ied:i.c -Consul tan l.s e:-:.~imi.nc(l cJ.:d.m.an t on ,June 
24, 1977. 'I'hc.~y n~pori:<:~cl-tbc1t. c:l.::.1in1,;int w,:1·s not st/1tionc1:~y · 
and tho.the miqht benefit J:t·orn r.c-e:-:nlor,7t.::.on of his ),ne~~ 
for loose .boclies .-or (',N;)Jll,:I t.i.on o'E th~\ l~,it,:h.~.nq o( tlic !),!J,le] l,;1. 
l\ re. turn to work cvul UiJ \: ion f:orni inc1i ca tcd th~1 t cli:1.i.. rna;, t 

could stand/wc:J..k 1-4 houn; pcJ: :;.·i' oul: of 8 hours, t3:i.t: S-8 
hou1··s ou't of 8 hour::.;,· occ,1sio:;.,, :t.y .l.i f !: up to 10 pou;1ds, 

· conldn' t use his fcc~t · to opcr.:-it2 foot con trDl ,1:1d cou·1 dn' t 
be n c1 , · _squat o J:."' climb. ' 

Dr. Ncum,rn·n n,ipo1~Lt::d cli::1i:11.:int,· on October 6, 1977, .had 
re:-e·xplor atory s u1:-qcry r_in L:lw le ft kne:;c. 110 di:1,J1~0:~•::d: " ( :t.) 

· Degener at .i ve arth 1-i ti ~J J1:c-)dic1 .1. i:cmor-ctl condyl c, anl1 t.ib.i..t, .l. 
plateau, (2) calcific mass, medi.il rC!tin.::iculum, left knee, 
( 3) cartilaq.inous loose:' body left knee .. " 

.- • - I • • • 

Dr. .:r. l<:ent Ll,:}wcllyn, D.C:, op.i.n12d in October :1977 
clairi1ant had i'l chronic J:umbosuci~al sp.c.ain • . .,;.ith ut.tcndaht . 
n~ofascitis· and L5-Sl disc degeneration. He·felt-cl~J.mant'i 
condition w~s severely aqgravatcd by his s~ar~ed an~ ~npaired 
~Ja-i t and al 1 the othr:?r ;,cti vi ties n:.,1 n ted to U1e i11cchu.nical 
integrity ·of his '.Left lcq and· 1.ow back. He related clu_imant' s 
low back conclit.ioi1 to··h1s'left knee: i;·.jury. Dr. Llewellyn ~ 
felt claimant would .1~cquire· trea tmcn t. for a_t J._cas t si >: 
months to one year. 

In ;-iovemb~l: 1977, ·01:. Ncuma1~n opinc~d clu:i.r.1v.nt would be 
unable to ·return to his work us a millwriqht.· He::? felt 
claimant should ·avoitl work requirinq prolon1Jed stnnd.i.::19, 
standing on concrete, wa.l.kinq over uneven <Jround, cl:i.ml1in9 
ladders and stressing his knee, including ben<lin9 the kn~cs 
while lifting hE:aV)' objects. r:, c,. 1•!f:!Urnanr1 1~e1;0:r. tecl that . 
claimant was. referred for physicaJ'. therapy three time~ per 
week for two weeks. 

On December 28, 1977, Dr. Ncum,:mn opined that cJ.airr.ant 
would have severe permant:mt pDi:tia.l disability bordering on 
tot a 1 dis ability·. .-· 

A Determination Order, ciatcd i-iay J.8, 1978, gn1nted 
claimant additional temporary total ~isabiJ.ity compensation 
and compensation· equal to 48° for 15'.'.; unscheduled rJisability 
for his low back injury and compensation equZtl to 60" for 
40% toss of his leJt leg. · 
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On October 14, 1976, ’Dr. r.'eunann reporter! he heicl pertormed
.an arth trotomy, niedical meniscectoray, and' explo ration ot the
popliteal fossa bn- claimant's - .left knee. A ceponeratlve
medial meniscus was noted and reniovod.

The Orthopaedic -Consultants onarainod claj.inant on June
24, 1977. They reported^that claimant was not stationary'
and that he micfht benorit l.rom. rc-cj;-;plor'ati(3n of his: knee
for loose .bodies .'or evaluation o'f ::l:c catching of the patella.
A return to work evaluation f.orm indicated that cl£timant

could stand/walk 1-4 hours rJOi; .r
hour's out of 8 hours, occasior;.;
couldn't use hrs Poet ■ to operate
bend, -squat or- climb.

■;/ out of  hoic.'s, si.t; 5-8
y lifl-. up CO 10 pounds,
foot control and cou'Idn' t

Dr. Neumann reported claimant,' 011 October 6, 1977, .had
re-e'>;ploratory surqcry 'jn the left knee. He dia'.u'.ospd ; "(1)
Degenerative arthritis meuiial femoral condyle, and l.j.bia.l
plateau, (2) calcific mass, medial rc; cinacul.um, Icjft kiiee,
(3) cartilaginous loose body left knee,."

• ’ Dr. J. Kent Llewcll.yn, D.C;, op.i.ned in October ;i977
claimant had a chronic .lumbosacral sprain with attcrn.iaht
myofascitis and L5- 1 disc degeneration. ilc ' Pel t • cJ.aJ.mant' s
condition was severely aggravated ):>y liis guarded and impaired
gait and all the other activities ro.lated to the mecl'ianical
integrity of his left lecf and' low back. He related cJ.aimant's
low back condition to his’left knee injury,
felt claimant v;ould require treatment, for at 
months to one year.

Dr. Llewellyn
least six

In November 1977, '!'3r. Neumann o^eined claimant would be
unable to 'return to his work as a millwright: Ke felt
claimant should 'avoid woi'k requiring prolonged standing,
standing on concrete, walking ovo.r uneven ground, ciimbing
ladders and stressing his knee, including bending the knees
w’hile lifting heavy objects. lur. Neumann ^reported that
claimant was, referred for physical therapy three times per
week for two w'eeks.

On December 28, 1977, Dr. Neumann opined that cJ.aim.ant
would have severe permanent partial disability bordering on
total disability.

A Dete.rmination Order, dated liciy 18, 1978 , granted
claimant additional temporary totaJ. disability compensation
and compensation- equal to 48° for 15';; unscheduled disability
for his low back injury and coiviponsation equal to 60” for
40% loss of his left leq.

-12L-



        
           

            
           

         
      

     

          
        
    

       
         

       
        

            
         

           
   

        
         

        
          

              
        
      
             

             
      

         
           

       
         

        
          

       
         

 

    

         
         
         
       
           

          
        
          
        

        
        

Dr. Llewellyn reported on June 8~ 1978 tiv:c cJc:iirnan t:. 
reinjured his low back after he. reached down t.o p:i.d~ :0;oiiic,thin1.; Q 
up· off the floor. · He diagnosed severe muscle spasE1 0i: 1A- :.,5 · 
with severe swelling noted on the lateral LS. He could find 
no reason why the Workers' Compensation Board had found· 
claimant's condition medically stationary. He indicated 
claimant was continuing to receive treatment. 

On September 6, 19 7 8, Dr. :·icrnmann reported claimant 
could be considered medically :=; '.:;i tionary. lie £el t claimant 
could be considered totally disabled. 

Mr. Mark Remas, a rehabilitation specialist, reported 
. on October 24, 1978 that the Rehcbilitation Cente~ had 

recommended closure becc1use claimc:mt clec:1rly expre~;s0d his 
desire not to participate. Claimant's work history consisted 
of mill work. Claimant stated he was going to retire in nine 
rronths. Mr. Rernas felt if claimant •was motivated to re-

-enter the job market there were certain jobs he· could qualify 
for. 

The Orthopaedic Consultants' report of October Jl·, 1978 
stated that claimant's knee problem had agaravated his back. 
They recommended sedentc1:ry work with restrictions. Jt was 
their opinion that the total loss of function of claimant's 
back was mild and the total loss of function of his left · 
knee was moderate. They felt clc1imant 1 s condition _was stc1tion- 0 
ary. The Orthopaedic Consul tan ts re-examined claimant in 
June' 1979 _: They felt at that time, thi'lt the loss of function 
of the back due to the injury was mild and the loss of 
function of the knee w~s sttll moderate. 

The ~eferee found that claimant was not highly motivated 
to work and maae no effort to seek employment. However, the, 
Referee found claimant has established permanent total 
disability hy a preponclcrance cif: the evidence. 'I'he Referee 
felt claimant's attitude was realistic consid2ring his ~ge, 
education and lin1itations imposed by his l:iack, leg and right 
hand. Therefore, the lkfcrec awarded claima~1t pcnnar_1ent 
total disability effective the date of U1e hearirig, September 
25, 1979. 

BOARD ON DE NOVO REVIEK. 

The Goard, after cie nova review, modifies the Referee's 
order. The Boarc1 finds cL1imant is not permanc:;ntly and 
~otally disabled. 'The medical evidence alone does not 
establish claimant :i.s permanently and totally disabled. 
Claimant has not attempted to work or looked £or work since~ 
his injury. Further, he has not cooperated in any attempt 
to rehabilitate him. After considering all the evidence· i~ 
this case, along with other relevant factors, such as claim­
ant's age, education, training, aptitude, the condition of 
the labor market, adaptation to non- physical and emotional 
condition, the Board does not find claimant is pcrrn<'rnently 

-.i..22·-
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Dr, Llewellyn reported on June 8, 1978  Iu';!:. claimanL-.
reinjured his low back after he, reached down to pick soiTiOth,ir;(.:
up off the floor. ' He diagnosed severe muscle spasm of L4-i..o
with severe swelling noted on the lateral L5. He could Lind
no reason why the Workers' Compensation Board had found
claimant's condition medically stationary. He indicated
claimant was continuing to receive treatment.

On  eptember 6 , 1978, Dr. fvcumann reported claimant
could be considered medically stationary. He felt claimant
could be considered totally disabled.

Mr. Mark Remas, a rehabilitation specialist, reported
.on October 24, 1978 that the Rehabilitation Center had
recommended closure because claimant clearly expressed his
desire not to participate. Claimant's work histor^^ consisted
of mill work. Claimant stated he was going to retire in nine
months. Mr. Remas felt if claimant -was motivated to re­
enter the job market there were certain jobs he- could qualify
for. ■ . •

The Orthopaedic Consultants' report of October 31', 1978
stated that claimant's knee piroblem had aggravated his back.
They recommended sedentary work with restrictions. It was
their opinion that the total loss of function of claimant's
back was mild and the total loss of function of his left
knee was moderate. They felt claimant's condition .was station­
ary. The Orthopaedic Consultants re-examined claimant in 
June 1979 ,'. They felt at that time, that the loss of function
of the back due to the inju.ry was mild and the loss of
function of the knee was still moderate.

The Referee found that claimant was not highly motivated
to work and made no effort to seek employment. However, the
Referee found claimant has established perm.anent total
disability by a preponderance of the evidence. The Referee
felt claimant's attitude was realistic considei"ing his age,
education and limitations imposed by his back, leg and right
hand. Therefore, the Referee ^vwarded claimant permanent
total disability effective the date of the hearing,  eptember
25, 1979.

O

BOARD ON DE NOVO REVIEW'

The Board, after de novo review, modifies the Referee's
order. The Board finds claimant is not permanently and
totally disabled. The medical evidence alone does not
establish claimant is pe'rmanently and totally disabled.
Claimant has not attempted to w'ork or looked fo.r v/ork since
his injury. Further, he has not cooperated in any attempt
to rehabilitate him. Afte.r considering all the evidence in 
this case, along with other relevant factors, such as c]:aim-
ant's age, education, t.raining, aptitude, the condition of
the labor market, adaptation to non-^physical and emotional
condition, the Board does not find claimant is permanently
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and 'totally disabled. However, hased on this same ovidence, 
the. Board finds claimant is entitled to iln award of compens~­
tio~ equal to 192° for 60% unscheduled disability for his 
back injury repreienting his loss of wage earning capacity. 
The Board would c1ffirm the Determination Order award of 60?. 
for·.40° loss df function of the left leg. 

ORDER 

The Referee's order, dated October 24, ·J.979, is modified. 

. . Claimant is hereby granted an award of compensation 
equal to 192 °·-for 60 1~ unscheduled disability for -his back-

. injury. This awaid is in lieu rf all"previous awards of 
unscheduled disability for this injury. The a1ward of compensa­
tion equal to 60° for 40i loss of the· le£ t .les_; is affirmed. 

The remainder of the -Referee's order is affirmed. 

WCB CASE NO. 79-1641 

RICHARD L~-- WINE, CLAIMANT 
Jerry Gastineau, Claimant's Attv. 
SAIF, .Legal Services, Defense Atty. 
Request ror Review by the SAIF 

April 18, 1980 

The." State Accident Insurcince Fund (hereinafter referred 
to as the Fund) seeks. Board review of the Referee's order 

_which set aside its denial of claimant 1 s aggravation claim; 
remanded the claim to it for acceptance; and ·awarded claimant's 
attorney· a fee of. $750. The Fund contend·s this was in 
error. 

FACTS 

. Claimant, a 29-year-old truck driver, on April :3, 
1~77, injured his back when while untarping a truck trailer, 
he fell off the back erid of the trailer~ Dr. Ian Charles 
saw claimant on April 14, 1977 and reported that x-rays .: 
revealed a defect "L-pars". He diagnosed a "fracture L­
pars" and_noted that it could have been an old pars.defect 
which had been aggravated by claimant's accident.rather than 
an actual fracture. 

-123-

and 'totally disabled. However, based on this same evidence,
the. Board finds claimant is entitled to an award of compensa
tion' equal to 192° for 60% unscheduled disability for his
back injury representinq his loss of wage earning capacity.
The Board would affirm the Determination Order award of 60?.
for'-40° loss o'f function of the left. leg.

ORDER

The Referee’s order, dated October 24, 1979, is modified.

.' Claimant is hereby granted an award of compensation '•
equal to 192° -for_ 60% unscheduled disability for his back-
injury. This award is in lieu of all'previous awards of
unscheduled disability for this injury. The award of compensa
tion equal to 60° for 40% loss of the' left .leg is affirmed.

The remainder of the Referee’s order is affirmed. •

WCB CA E NO. 79-1641 April I , 1980

RICHARD L..WINE, CLAIMANT
Jerry Gastineau, Claimant's Atty.
 AIF, .Legal  ervices, Defense Atty.
Request for Review by the  AIF

The.  tate Accident Insurance Fund (hereinafter referred
to as the Fund) seeks- Board review of the Referee’s order
which set aside its denial of claimant's aggravation claim;
remanded the claim to it for acceptance; and-awarded claimant's
attorney a fee of. $750. The Fund contends this was in
error.
FACT ■

Claimant, a 29-year-old truck driver, on April 13,
1977, injured his back when while untarping a truck trailer,
he fell off the back end of the trailer. Dr. Ian- Charles
saw claimant on April 14, 1977 and reported that x-rays
revealed a defect "L-pars". He diagnosed a "fracture L-
pars" and noted that it could have been an old pars defect
which had been aggravated by claimant's accident .rather than
an actual fracture.
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On April 20, 1977, Dr. William Matthews indicated 
claimant had told him that.on March 30, 1977 while claimant 
was helping put a tarpaulin on a truck, another man fell oflf 
the truck and onto him. Dr. Matthews dia9nosed a chro.nic 
low back strain. He felt there was some evidence of nerve 
root impairment in the left lower extremity. He .in tGrpreted 
the_x-rays as revealing evidence of an abnormal .facet align­
ment at the lumbosacral joint. 

Dr. Charles, in May .1977, ~tated that ~fter consultaiion 
with Ors. Matthews/Lynch, it h.:_H. been decided that ·the pars· 
defect was congenital. Therefore, Dr. Charles changed his 
original -dia9nosis from a "fracture L-pars" to a severe 
lumbosacral strain and sprain. · 

In June 197.7, Dr. Edward Geller reported claimant had 
told him that on March 2, 1977 another driver had fallen off. 
his trailer and landed on claimant injuring his back. 
Claimant said on March 13, 1977 he fell off his trailer. 
Dr. Geller diagnosed a chronic lumbar sprain sy1~dromc. 

On August 12, 197 7, Dr. Geller reported claimant wa·s 
asymptomatic and his condition wai medically stationary. H~ 
stated he was not in need of any further treatmen~ at that 
time. Di. Geller had.released claimant for regular work as 
of July 22, 1977. Claimant had advised Dr. Geller he had· 
been working·at a modified job since May 4; 1977. .. · 

A Determination Order, dated October 3, 1977, awarded 
claimant temporary total disability compensation from April 
14, 1977 through May 3, 1977 and temporary partial disability 
compens~tion from May 4, 1977 through June 14, 1977. 

On January 29, 1979, the Fund denied the payment of a 
medical bill. ·The- basis of the denial was .that it .appeared 
the treatment was necessitated by a subsequent injury or 
activity. 

Dr. William Sammons, on February 12, 1979, stated. 
claimant had been injured in April 1978 when he fell 12 feet 
off a truck, landing on his buttocks and experiencing imm~­
diate low back pain. The physical findings indica.ted a 
sciatic nerve involvment on the right side. Dr. ·Sammons 
opined, based on the history given, that in all reasonable 
medical probability the pain claimant was having was related 
to the injury. Claimant told him, he had no new injuries or 
any incidents oth_er pain which brought claimant to see him 
in October 19 7 8. ·· 

At t~e hearing, claimant testified he haa given his 
employer a two-week notice.that he was gofng to quit before 
his injury of April 13, 1977. Claimant stated he began 
working on May 15, 1977 at Camp Dove. Since the injury',. 
claimant said he has fished,ridden a snowmobile (in the· 
winter of 1978), operated a caterpillar, built a sled run, 
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On April 20, 1977, Dr. William Matthews indicated
claimant had told him that on March 30, 1977 while claimant
was helping put a tarpaulin on a truck, another man fell off
the truck and onto him. Dr. Matthews diagnosed a chronic
low back strain. He felt there was some evidence of nerve
root impairment in the left lower extremity. He interpreted
the,x-rays as revealing evidence of an abnormal facet align
ment at the lumbosacral joint.

Dr. Charles, in May .1977, .-•tated that after consultation
with Drs. Matthews/Lynch, it hac been decided that the pars 
defect was congenital. Therefore, Dr. Charles changed his 
original diagnosis from a "fracture L-pars" to a severe
lumbosacral strain and sprain.

f
In June 1977, Dr. Edward Geller reported claimant had

told him that on March 2, 1977 another driver had fallen off
his trailer and landed on claimant injuring his back.
Claimant said on March 13, 1977 he fell off his trailer.
Dr. Geller diagnosed a chronic lumbar sprain syndrome.

On August 12, 1977, Dr. Geller reported claimant was
asymptomatic and his condition was medically stationary. He
stated he was not in need of any further treatment' at that
time. Dr. Geller had .released claimant for regular v.'ork as
of July 22, 1977. Claimant had advised Dr. Geller he had'
been working at a modified job since May 4, 1977.

A Determination Order, dated October 3, 1977, awarded
claimant temporary total disability compensation from April
14, 1977 through May 3, 1977 and temporary partial disability
compensation from May 4, 1977 through June 14, 1977.

On January 29, 1979 , the Fund denied the paym.ent of a
medical bill. The-basis of the denial was that it .appeared
the treatment was necessitated by a subsequent injury or
activity.

Dr. William  ammons, on February 12, 1979, stated,
claimant had been injured in April 1978 when he fell 12 feet 
off a truck, landing on his buttocks and experiencing imme
diate low back pain. The physical findings indicated a.
sciatic nerve involvment on the right side. Dr.  ammons
opined, based on the history given, that in all reasonable
medical probability the pain claimant was having was related
to the injury. Claimant told him, he had no new injuries or
any incidents other pain which brought claimant to see him
in October 1978.

At the hearing, claimant testified he had given his
employer a two-week notice.that he was going to quit before
his injury of April 13, 1977. Claimant stated he began
working on May 15, 1977 at Camp Dove.  ince the injury',,
claimant said he has fished,ridden a snowmobile (in the
winter of 1978), operated a caterpillar, built a sled run,
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1 t concrete forms for a 15 ,C : Cl squ,~rc foot bui ldi nc and 
·aug out the foundation ~1rca wit.:, ;::i pick and shovel. Claimant 
testified that ,in Nov,~mbcr J. 9 7 8 he "hurt my buck c1sJc1i11" ·• He 
indicated he was operatinq a "cat'' and he qot down off it 
and c,ould hardly walk and went to Dr. Sammons. 

The Refeiee, after reviewing all the evidence, foun~ 
that claimant.had carried his burden of proof and had proven 
that an agg~avation had occurred. Therefore, the Referee 
ie~anded the claim to.the Pund for acceptance as an aggrava­
tion of the accepted claim of Apeil 13, 1977, effective 
November 8, 19 7 8 and av;arded cl.a iman t' s attorney a fee of 
$750. 

BOPIRD ON DE NOVO REVIE117 

The Board, afier de nova review, reverses the R~feree's 
order. In Au~rust J,977, nr. Geller reported claimant was 
asyrnptomitic and his condition was medically stationary. In 
February 1979, Dr. Sammons indicated he had been given ·a· 
history of claimant being injured in April 1978 when he fell 
backwards 12 feet· off a trailer. His opinion of claimant's · 
complaints of pain is based on the history he was given. It 
is obvious from the other evidence that the history Dr. 
Sammons relied on is incorrect. Claimant did not sustain 
any injury falling backwards off of a truck in April 1978. 
l\pparently, .in October or Noverrber 19 7 8, claimant experienced 
b~ck pain when he got off the caterpillar. The Board, b~sed 
on ill the evide~ce, finds that claimant has no€ met his 
burden of procif that his condition has worsened since his 
last award or arrangement of compensation in October 1977. 
Therefore, the Goard approves the denial of claimant's 
aggravation claim and reverses the Referee's order in ~ts 
entirety. 

ORDER 

The Referee 1 s order, dated l\ugust 3, 1979, is revers·ea 
in its entirety. 

The State Accident Insurance Fund's denial of January 
29, 1§79 is reinstated and.affirmed. 
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built concrete forms for a 15,C':0 square foot buildinc: and
'dug out the foundation area wit.f a pick and shovel.' Claimant
testified that -in November 1978 he "hurt my back again". -He.
indicated he was operating a "cat" and he got down off it
and could hardly walk and went to Dr.  ammons.

The Referee, after reviewing all the evidence, found '
that claimant,had carried his burden of proof and had proven .
that an aggravation had occurred. Therefore, the Referee
remanded the claim to the Fund for acceptance as an aggrava-.
tion of the accepted claim of Apeil 13, 1977, effective
November 8, 1978 and awarded claimant's attorney a fee of
$750..

board on de novo review

The Board, after de novo review, reverses the Referee's
order. ’ In August 1'977, Dr. Gellcr reported claimant'was
asymptomatic and his condition was medically stationary. In
February 1979, Dr.  ammons indicated he had been given a
history of claimant being injured in April 1978 when he fell
backwards 12 feet’off a trailer. His opinion of claimant's
complaints of pain is based on the history he was given. It 
is obvious from the other evidence that the history Dr. ■ '
 ammons relied on is incorrect. Claimant did not sustain
any injury falling backwards off of a truck in April 1978. 
Apparently, ,in October or NovemJDer 1978, claimant experienced
back pain when' he got off the caterpillar. The Board, based
on all the evidence, finds that claimant has not met his
burden of proof that his condition has v;orsened since his-'
last award or arrangement of compensation in October 1977. 
Therefore, the Board approves the denial of claimant's
aggravation claim and reverses the Referee's order in its
entirety.

ORDER

The Referee's order, dated August 3, 1979, is reversed
in its entirety.

The  tate Accident Insurance Fund's denial of January
29, 1979 is reinstated and affirmed.
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WCB CASE NO. 79-388 April 21, 1980 

THOMAS BAILEY, CLAIMANT 
Flaxel, Todd & Nylander, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attyi. 
Order Denying Third Party Claim 

On March 20, 1980, claimant, by 5nd through hjs attorney, 
petitioned the Board to approve a third party s~ttlemcnt and 
authorize the settlement of the third party claim. The 
·General Accident Group, the compensation carrier fbr cl~imant's 

. employer, refused to approve the proposed settlement. 

The Board, after reviewing this.matter and considering 
the positions of the parties, denies claimant's request that 
it approve the proposec'i third party settl~ment. ORS 656.587 
provides that any compromise by a worker of any cause of 
action against an employer or· third party is void unless. it 
is made with the approval of the paying agency or in the 
event of a dispute between the parties by order of the 
Board. ORS 6 56. 59 3 ( 3) provides that a claimant may ~:c.ttle a 
third party claim wi.th the approval of the p~ying agency. 
The Oregon Administrative Rules of the Board provide a 
maximum fee an attorney can receive in third party claim 
matters. OAR 438-47-095. Th~ Board finds· the proposal of·.-·. 
the paying agency in this cast:! is more equitable. The noard 
will.not approve a· third party claim settlement in this case 
until the parties can resolve their- areas of disagreemei1t. 

ORDER 

Claimant's petition for settlement of a third party 
claim is denied. 

-12q-

WCB CA E NO. 79-388 April 21, 1980
THOMA BAILEY, CLAIMANT
Flaxel, Todd & Nylander, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Order Denying Third Party Claim

On March 20, 1980, claimant, by and through his attorney,
petitioned the Board to approve a third party settlement and
authorize the settlement of the third party claim. The 
Genera! Accident Group, the compensation carrier for claimant's
employer, refused to approve the proposed settlement.

The Board, after reviewing this.matter and considering
the positions of the parties, denies claimant's request that
it approve the proposed third party settlement. OR 656.587
provides that any compromise by a worker of any cause of
action against an employer or third party is void unless,it
is made with the approval of the paying agency or•in the
event of a dispute between the parties by order of the
Board, OR 656.593 (3) provides that a claimant may r’e.ttle a
third party claim with the approval of the paying agency. ,•
The Oregon Administrative Rules of the Board provide a .
maximum fee an attorney can receive in third party claim
matters. OAR 438-47-095. The Board finds the proposal of. ..
the paying agency in this case is more equitable. The Board
will.not approve a' third party claim settlement in this case
until the parties can resolve their areas of disagreement.

ORDER

Claimant's petition for settlement of a third party
claim is denied.

m
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WCB CASE NO. 79-10,348 

DARL BURKS, CLAIMANT 
Melvin T. Rollema, Claimant's Atty. 
Samuel R. Blair, Employer's Atty. 
Order of Dismissal 

April 21, 1980 

On March 31, 19 80, the employer rcque::isted Board revi~w 
of the order of the Referee which denied the employer's 
Motion to Dismiss RequC!st for Hearing. 

The Board finds that the Referee's order 1.s not a · final 
order and, therefore, is. not appeu.lable. The Boc1rd concludes 

:that the employer's request for ~eview should be dismissed. 

IT IS SO ORDERED. 

CLAIM NO. C 210898 

ROLANDE, GERLITZ, CLAIMANT 
SAIF, Legal Services,· Defense Atty. 
Own .Motion Order 

April 21, 1980 

On March 18, 1969,. claimant sustained a compensable 
injury to his left k~ee. The injury was diagnosed as a torn 
medial meniscus which was surgically repaired. The claim· 
was initially closed by a Determination Order, dat~d ~ay 5, 
19 70, which· awarded claimant temporary total disability"· 
compensation and compensation equal to 15° loss of the left 
leg. Claimant's aggravation rights have expired. 

Claimant continued to have difficulty with his left 
knee and his claim was reopened and closed on two more 
occasions. On each occasion claimant was granted additional 
temporary total disability compensation and additional 
compensation equal to 15 ° partial loss of the. left leg. In 
addition, the claim was ·reopened under the Board's own 
motion jurisdiction and resulted in claimant receiving. 
additional compensation-equal to 15° loss of the left leg. 

In December 1979, Dr. Donald Slocum reported that 
claimant was complaining of pain in the left knee area. On 
January 23, 1980, Dr. Slocum performed an arthroscope, high 
tibial osteotomy, left, lateral closing wedge, and Maquet 
procedure. 

On March 25, 1980, the State Accident Insurance Fund 
advised the Board that it would not oppose an own motion 
order reopening this claim for the surgery that was performed 
on January 23, 1980. 
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April 21, 1980WCB CA E NO. 79-10,348

DARL BURK , CLAIMANT
Melvin T. Rollema, Claimant's Atty.
 amuel R. Blair, Employer's Atty.
Order of Dismissal

On March 31, 1980, the employer requested Board review
of the order of the Referee which denied the employer's
Motion to Dismiss Request for Hearing.

The Board finds that the Referee's order is not a final 
order and, therefore, is, not appealable. The Board concludes
that the employer's request for review should be dismissed.

IT I  O ORDERED.

April 21, 1980CLAIM NO. C 210898

ROLAND E, GERLITZ, CLAIMANT
 AIF, Legal  ervices, Defense Atty. 
Own Motion Order

On March 18, 1969,. claimant sustained a compensable
injury to his left knee. The injury was diagnosed as a torn
medial meniscus which was surgically repaired. The claim
was initially closed by a Determination Order, dated May 5,
1970, which' awarded claimant temporary total disability
compensation and compensation equal to 15° loss of. the left 
leg. Claimant's aggravation rights have expired.

Claimant continued to have difficulty with his left 
knee and his claim was reopened and closed on two more
occasions. On each occasion claimant was granted additional
temporary total disability compensation and additional
compensation equal to 15° partial loss of the. left leg. In
addition, the claim was -reopened under the Board's own
motion jurisdiction and resulted in claimant receiving-
additional compensation•equal to 15° loss of the left leg.

In December 1979, Dr. Donald  locum reported that
claimant was complaining of pain in the left knee area. On
January 23, 1980, Dr.  locum performed an arthroscope, high
tibial osteotomy, left, lateral closing wedge, and Maquet
procedure.

On March 25, 1980, the  tate Accident Insurance Fund
advised the Board that it would not oppose an own motion
order reopening this claim for the surgery that was performed
on January 23, 1980.
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- The 'Board, after consiaeiing all ~h~-~~idence in this· 
matter,. including the past medical reports, concludes that 
claimant's claim should be reopened as of 'the date cl~imant. 
was hospitalized for the ·surgery· performed by Dr. Slocwr, o'n 
January 23, 1980 and until his claim is closed pursuant to 
the provisions of ORS 656.278. 

·IT IS SO ORDERED. 

WCB CASE NO. 78-7623 

MARIE GILBERT, CLAIMANT 
Samuel Hall, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

ISSUE ON REVIEW 

April 21, 1980 

Claimant seeks review of the Refetee's order which 
affirmed the State Accident Insur~nce Fund's (Fund) denial 
o.f her aggravation claim for a September 21, 1976. low back 
injury. 

FACTS 

:claimant, a S0~year-old motel maid, sustained an injary 
to her low back on September 21, 1976 when taking firc~place 
wood ·out of ·a room. Dr. ~- Elam di~gnosed this injury.as a 
lumbosacral strain. 

On November 5, 1976, Dr. John Kearns diagnosed an ~cute 
low back strain. - He doubted the presence of any herniated 
disc··at that time and felt claimant should continue with her 
''decreased activities" avoiding lifting over five pound~,. 
avoiding overhead work, vacuuming,• sweepin9, or any other 
vigorous activities. He felt this ?hould continue for at 
least three to six weeks. Claimant was also instructed to 
return to physica.1 the_rapy for instructions. on Williams 
flexiori exercises as well as. short wave diathermy. In December 
1976, Dr. Kearns reported claimant continued to h~ve· difficulty 
with her low back and. that hi's treatment had not been of 
assistance .to her. He.pre~cribed Butazolidin and.pain 
medication. Claimant began a period of bedrest and Dr. 
Kearns felt that if she did not i-mprove she may need to be 
hospitalized for inpatient treatment. In February 1977, Dr. 
Kearns reported that _claimant stated she was having increasing 
pain in her low back. lie elected to admit the claimant to 
the hospital ·for treatment .and evaluation. Claimant was 
hospitalized· for treatment 'including .bedrest and pelvic 
traction. Dr. Kearns also evaluated other possible etiologies 
for claimant's back pain. · 
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- The Board, after considering all the evidence in this' 
matter, including the past medical reports, concludes that
claimant's claim should be reopened as of the date claimant: 
was hospitalized for the surgery’ performed by Dr.  locumi on
January 23, 1980 and until his claim is closed pursuant to
the provisions of OR 656.278.

•IT I  O ORDERED. •'

April 21, 1980

#

WCB CA E. NO. 78-7623

MARIE GILBERT, CLAIMANT
 amuel Hall, Jr., Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

I  UE ON REVIEW

Claimant seeks review of the Referee's order which
affirmed the  tate Accident Insurance Fund's (Fund) denial
of her aggravation claim for a  eptember 21, 1976'low back
inj ury.

FACT 

.Claimant, a 50-year-old motel maid, sustained an injury
to her low back on  eptember 21, 1976 when taking fireplace
wood -out of a room. Dr. K. Elam diagnosed this injury as a
lumbosacral strain.

On November 5, 1976, Dr. John Kearns diagnosed an acute
low back strain. • He doubted the presence of any herniated
disc'at that time and felt claimant should continue with her
"decreased activities" avoiding lifting over five pounds,,
avoiding overhead work, vacuuming, sweeping, or any other
vigorous activities. He felt this should continue for at
least three to six weeks. Claimant was also instructed to
return to physical therapy for instructions • on Williams
flexion exercises as well as.short wave diathermy. In December
1976, Dr. Kearns reported claimant continued to have difficulty
with her low back and that hi's treatment had not been of 
assistance .to her. He.prescribed Butazolidin and.pain
medication. Claimant began a period of bedrest and Dr.
Kearns felt that if she did not imp.rove she may need to be
hospitalized for inpatient t,reatment. In February 1977, Dr.
Kearns reported that claimant stated she was having increasing
pain in her low back. He elecbed to admit the claimant to
the hospital for treatment and evaluation. Claimant was
hospitalized' for treatment including -bedrest and pelvic
traction. Dr. Kearns also evaluated other possible etiologies
for claimant's back pain.
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Dr. Michael ~iason, a neu1·r .,:r9con, in /\pd.l 1977, 
opined that claimant's bud:. pc: .. ; ',v:.is re:L.1ted to a rncch;::nical 
problem with the low back without nerve root irritation. He 
reported that claimant's low back pain did not radiate into 
either the lower extremity or the hip. 

On ·April 13•, 1977, claimant underwent c1 rnyeloc_1c,01n, 1::;;,;cimin,1-
tion which was normal. 

Dr. Mason, in May 1977, reported that claimant hod been 
hospitalized in April for a trial period of conservative 
treatment for;her back pa.in. Claimant reported this only 
partially ·relieved the pain. lie made arrangements for cJaimzmt 
.to receive therapy on an outpatient basi~. Dr. Mason opined 
there was no indication of any need for any operative proce­
dure at that time. 

On September J.9, 1977, Dr. ,J. 'J'ysel reported thi,t he 
released claimant for restrictec.1 work and no heavy -J.i ftinq. 
or bending. He opined that claimant's ·condition wils station­
ary as of Septen~er 1977. It was his opinion that claimant 
did have some pennanent impairment.as a result of her injury. 

In December 1977, Dr. William Robertson, after cx0rnininq 
the claimant, opined, thut she had a chronic low back strain 
and longstandin9 spondylolisthesis ~,ithou t slippage. He 
noted that claimant was quite depressed. ·X-r6ys of the 
lumbar spine were no::.mi:11 12:-:cept for a spondylolis thesis; 
grade I, with bilaterc1l pars interorticuL:i.ris defect.. Dr. 
Robertson felt that claim.:rnt shoulcl be able to return to 
light work. 

On February 15, 1978, the Orthopaedic Consultants . 
reported that claimant complained of pain in. the lumbosacral 
area of the spine which was aggravated by any.stooping, 
bending, lifting, walking over a block, or riding in a car 
fo~ more than 30. minutes. Claimant indicated this radiated 
down the iight leg towards the knee. They diagnosed.a 
chronic sprain of the lumbosacral spine, superimposed upon.a 
pre-existing congenital defect of the pars of the 5th -lumbar 
vertebra and anxiety neurosis with functional overlay due to 
social and marital problems. It was their opinion that 
claimant's condition was st~tionary ·and she was in need of 
no additional treatment. They opined that claimant would 
not be able to carry out her past c:tctivities which required 
heavy stooping, bendinq, and cc1rryinq. Th0.y felt· cL::i.imant 
could perform a job which would be less strenuous .in nature. 
It was their opinion that the total loss of function as it 
existed at that time and as related to this injury was mild. 

A Determination Order, da ;.:::c1 :'.'!m:ch 2 4, 19 7 8, awarded 
claimant compensation for tern; __ ,,.·;iry total disability and' 
compensation for 48° for 15% LL, .. :chedulecl clisabili ty for her 
back injury. 
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Dr. Michael Mason, a neun .ijrgoon, in April 19 77,
opined that claimant's back pa..,, was related to a mechanical
problem with the low back without nerve root irritation. lie
reported that claimant's low back pain did not radiate into
either the lower extremity or the hip.

On 'April 13*, 19 77 , claimant undei.'went a myelogran. examiiui-
tion which was normal.

Dr. Mason, in May 1977, reported that claimant had been
hospitalized in April for a trial period of conservative
treatment for 'her back pain. Claimant reported this only
partially 'relieved the pain. He made arrangements for claimant
.to receive therapy on an outpatient basis. Dr. Mason opined
there was no indicatioii of any need for any operative proce­
dure at that time.

On  eptember 19, 1977, Dr. d. Tysel reported that he 
released claimant for restricted v-/ork and no heavy • lifting
or bending. He opined that claimant's 'condition was station­
ary as of  eptember 1977. It was his opinion that claimant
did have some permanent impairment as a result of her injury.

. . In December 1977, Dr. William Robertson, after examining
the claimant, opined that she had a chronic low back strain
and longstanding spondylolisthesis without slippage. He 
noted that claimant was quite depressed. • X-,rays of the
lumbar spine were normal except for a spondylolisthesis;
grade I, with bilateral pars interarticularis defect.. Dr.
Robertson felt that claimant should be able to return to
light work.

On February 15, 1978, the Orthopaedic Consultants
reported that claimant complained of pain in the' lumbosacral
area of the spine which was aggravated by any'stooping,
bending, lifting, walking over a block, or riding in a car
for more than 30, minutes. Claimant indicated this radiated
down the right leg towa.rds the knee. They diagnosed, a
chronic sprain of the lumbosacral spine, superimposed upon,a
pre-existing congenital defect of the pars of the 5th lumbar
vertebra and anxiety neurosis with functional overlay due to
social and marital problems. It was their opinion that
claimant's condition was stationary and she was in need of
no additional treatment. They opined that claimant would
not be able to carry out her past activities which required
heavy stooping, bending, and carrying. They felf claimant
could perform a job which would be less st.renuous in nature.
It was their opinion that the total loss of function as it 
existed at that time and as related to this injury was mild.

A Determination Order, dared March 24, 1978, awarded
claimant compensation for temr'>.ary total disability and'
compensation for 48° for 15% u.'i.;cheduled disability for her
back injury.

• -129-*
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Claimant continued to have difficulty with low back 
pain. In l\pril .1978, Dr. \h.l.1.iam l0.1iJ.tse, after e:-::am.i.ninc; thr~ 
claimant, di a~Jnosec1: "olc1 .l.urnbos oc.r.a l strain; possible 1.5 
disk". 

A Stipulation, di:lted ,Tune 21, 1978, aw,1rdec1 claimant a:, 
additional award of compensation equal to 48° for }5°~, t1nsched­
uled disability for her low back injury. 

Claimant continued.to have difficulty with J.ow lJo.ck 
pain. She was seen in il.'ugus t 19 7 8 by Dr. F. Schnibbe who 
diagnosed chronic'low back strain with.acute exacerbation. 
Claimant was hospitalized by him and his final diagnosis ~os 
.chronic low back strain, ri9h t ·~ ::och,rn teric bursitis c1na 
.spondylolisthesis of the lower lumbar spine. D:c .. Schnibbe 
felt that claimant's spondylolisthesis might be a contributing 
factor to the continuance of her pain and he felt she should 
be seen by an orthopedist. 

In October 1978, Dr. l'l. Vau~Jhn Smith,· c1n orthopc-cdist, 
indicated that he felt the underlyin9 congenital problem of 
spondylolysis made her b~ck vulncrc1ble to overlying soft 
tissue straining symptoms which appcaced to be v/hat claim.::i.nt 
had experienced. He did not sec the need foe any acldi tion.::ii 
or continuing treatment .. He felt she would continue to have 
difficulty with chronic back pain. He felt the - low back 
strain symptoms were superimposed.upon an unstable spine. 
He indicated that he expected the affects of the sprain some. 
two years ago would have been abated. The x-rays were 
interpieted as indicating a congenital defect of spondylosis 
and not an actual spondylolisthesis. 

On Dece~er 18, 19 78, the Fund denied clainiant' s aggrava­
tion claim. Part of the denial recited the fact that the 
Fund no longer accepted responsibility for this claim. 

Dr. Schnibbe, in ,January ;J._979, reporteci that claimant 
had continuous pain in the low back with pain radi~ting down 
into the right leg, with periods of severe aggravation and 
pain. He felt that because of claimant's chronic pain that 
she was an ideal candidate for the pain clinic. · He noted 
that this pain was of the same type and the same location as 
that which had occurred right after her injury in 1976. 

· At the hearing, claimant, testified that she has no't 
worked since this injury. She indicated that she had done 
seasonal work in canneries and mo tels up un ti.l the time of 
this injury. She did not have any prior disabling back 
problems. She indicated she currently has pain in her lo·.v 
back, right hip and right leg. She testified she i~ unable 
to do heavy housework, such as vacuuming, mopping, sw0epi.ng, . 
and that she currently uses pain medication. 
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Claimant continued to have difficulty with low back
pain. In April 1978, Dr. William Wiltse, after examininf; 
claimant, diagnosed: "old lumbosacral strain; possible l.;5
disk".

; hi e

A  tipulation, dated June 21, 1978, awarded claimant an
additional award of compensation equal to 48" for-15i unsched­
uled disability for her low back injury.

Claimant continued.to have difficulty with low back
pain.  he was seen in August 1978 by Dr. F.  chnibbe who
diagnosed chronic'low back strain wi-th ' acute exacerbation.

.Claimant was hospitalized by him and his final diagnosis 'was
.chronic low back strain, right trochanteric bursitis and
.spondylolisthesis of the lower lumbar spine. D.r. .  chnibbe
felt that claimant's spondylolisthesis might be a contributing
factor to the continuance of her pain and he felt she should
be seen by an orthopedist.

In October 1978, Dr. W. Vaughn  mith, an orthopedist,
indicated that he felt the underlying congenital problem of
spondylolysis made her back vulnerable to overlying soft
tissue straining symptoms which appeared to be what claimant
had experienced. He did not see the need for any additional
or continuing treatment. .He felt she would continue to have
difficulty with chronic back pain. Pie felt the • low back
strain symptoms were superimposed.upon an unstable spine.
He indicated that he expected the affects of the sprain some-
two years ago would have been abated. The x-rays we.re
interpreted as indicating a congenital defect of spondylosis
and not an actual spondylolisthesis.

On DecendDer 18, 1978, the Fund denied claimant's aggrava­
tion claim. Part of the denial .recited the fact that tlie
Fund no longer accepted responsibility for this claim.

Dr.  chnibbe, in Janua.ry 1979 , .reported that claimant
had continuous pain in the. low back with pain radiating down
into the right leg, with periods of severe aggravation and
pain. , He felt that because of claimant's chronic pain that
she was an ideal candidate for the pain clinic. He noted
that this pain was of the same type and the same location as 
that which had occurred right, after her injury in 1976.

m

At the hearing, claimant testified that she has not
worked since this injury.  he indicated that she had done
seasonal work in canneries and motels up until the time of '
this injury.  he did not have any prior disabling back
problems.  he indicated she currently has pain in her low
back, right hip and right leg.  he testified she is unable
to do heavy housework, such as vacuuming, mopping, sweeping,
and that she currently uses pain medication. m
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- The Referee found that fhc evidence djd not indicati 
that there had been a siqnificant worseninq oF the uuderlyinq 
condition, bu:t .. ··o.r'rl:y' i:ncrease of syrnptorns .. cause,d,by. the · 
congenital spondylosis condition and not by the specific 
injury on which the indus~rial injucy claim had bee~ based .. 
Therefore, the Referee affirmed the denia 1 of the ag9ravatio11 
claim. 

BOARD ON DE NOVO REVI r::W 

The Board, after de nova review, would modify the 
Referee's order. The Board concurs with the Referee's 

.. finding that claimant has not establishcid that her condition 
has worsened since the last award or arran9emcnt of compensa­
tion and, therefore, affirms that portion of the order which' 
affirmed the denial issued by the Fund. However, the Board 
finds the denial issued by th0 F.und also c1ppu.rcntly denied· 
continuin0 medical cetre and treatment as au-chorized und<::?r ; 
ORS 656.245. The Board finds that claimant is entitled to· 
continuing medical care and treatment as provided under ORS 
656.245. for permanent re!;,iduals from this injury. 

ORDER 

The order of the Referee,. dated August 16, 1979, is 
modified. 

That portion of the Referc.e' s order which. affirmed the 
denial of claimant's aggravation claim is affirmed. It is' 
further ordere~ that that portion of the denial which denied 
any continuing medical c~re and treatment ns provided under 
ORS 656.245 is reversed and it is hereby ordered .th.:i.t claimant 
is entitled to continuing medical care .J.nd treatment as · 
provided under that statute for the permanent residuals 
resulting from her industrial injury. 

W~B CASE NO. 78-9058 

KENNETH HOLLIN, CLAIMANT 
Winslow & Alway, Claimant's Attys. 
Bruce A. Bottini, Employer's Atty. 
Order On Remand 

April 21, 1980 

On September 25, 19 79, the Board entered an orck r 
reversing the Referee Is findin<J thot claimant Is cla±,n was 
cor.tpensable. This was timely appealed to the Court of 
Appeals_. 
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m
The Referee found that the evidence d.i d not indicate

that there had been a siejni fican t worseninq othe uiiderlyincj
condition, but.oniy' i-ncrease of symptoins-^caused, by. the
congenital spondylosis condition and not by the specific
injury on which the industrial injury claim had been based.
Therefore, the Referee affirmed the denial of the aggravation
claim.

BOARD ON DE NOVO REVIEW

The Board, after de novo reviev;, would modify the
Referee's order. The Board concurs with the Referee's
finding that claimant has not estabiisjhed that her condition
has worsened since the .last award or arrangement of compensa­
tion and, therefore, affirms tliat portion of the order which’
affirmed the denial issued by the Fund. However, the Board
finds the denial issued by tlie F.und also apparently denied-
continuing medical care and treatment as auchorized under ,
OR 656.245. The Board finds that claimant is entitled to;
continuing medical care and treatment as provided under OR 
656.245 for permanent residuals from this injury.

ORDER
The order of the Referee,. dated August 16, 1979,

modified.
1-3

That portion of the Referee's order which, affirmed the
denial of claimant's aggravation claim is affirmed. It is'
further ordered that that portion of the denial which denied
any continuing medical care and t.reatmcnt as provided under
OR 656.245 is reversed and it is hereby ordered that claimant
is entitled to continuing medical care and treatment as '•
provided under that statute for the permanent residuals
resulting from her industrial injury.

WCB CA E NO. 78-9058 April 21, 1980

#

KENNETH HOLLIN, CLAIMANT
Winslow & Alway, Claimant's Attys.
Bruce A. Bottini, Employer's Atty.
Order On Remand

On  eptember 25, 1979, the F3oard entered an 02.'dc.r
reversing the Referee's finding that claimant's claim was
compensable. This was timely appealed to the Court of 
Appeals,.
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The Court of AppeaJ.s, in an ori.nion filed M~rch 1, 
1980, reversed the Board and instructed it to reinstatG che 
order of t]:ie Referee. On March 10, 19 80 1 th(~ ,Judgment and 
Mandate in this case was issued and remanded this case co 
the Board. 

There fore, in compliance with the Court. of /\ppe.:i ls 1 

. instructions, the Board issues ti1e fol .lowi;1 CJ order;, 

The Opinion and Order of the Referee, dated May 3, 
1979·, which ordered that the denial was-disapproved and: that 
the claim was to be accepted and compensation paid as provided 
by law and that claimant's attorney be paid an attor~ey's 
:fee of $1,000 in addition to arid not out of the compensation, 
is reinstated. 

IT IS SO ORDERED. 

WCB CASE NO. 79-1531 

MOLLIE A. PENNINGTON, CLAIMANT_ 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty.· 
Order of Dismissal 

April 21, 1980 

A request for revj_ew, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the State Accident Insurance Fund, and said request for 
review now.having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review 
now pendin9 before the Doard is hereby dismissed and ·the 
order of the Referee is final by operation of law. 
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The Court of AppeaJ.s, in an opinion filed March 3,
1980, reversed the Board and instructed it to reinstate the
order of the Referee. On March 10, 1980, the Judgment and
Mandate in this case was issued and remanded this- case to
the Board.

Therefore, in compliance with the Court of Appeals'
instructions, the Board issues the following order:.

The Opinion and Order of the Referee, dated May 3,
1979', which ordered that the denial was • disapproved and- that
the claim was to be accepted and compensation paid as provided
by law and that claimant's attorney be paid an attorney's
;fee of $1,000 in addition to and not out of the compensation,’
is reinstated.

IT I  O ORDERED. ' ■ -

April 21, 1980WCB CA E NO, 79-1531

MOLLIE A. PENNINGTON, CLAIMANT, 
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty. 
Order of Dismissal

A request for review, having been duly- filed with the
Workers'- Compensation Board in the above entitled matter
by the  tate Accident Insurance Fund, and said request for
review now.having been withdrawn,

IT I THEREFORE ORDERED that the request for .review
now pending before the Board is hereby dismissed and 'the
order of the Referee is final by operation of law.
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CASE NO. 77.-3033 

' DARLENE PYBURN, CLAIMANT 
Louise Jayne, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Order of Dismissal 

A9ril 21, 1980 

.. A request for review, having bc::cn duly f:iled with the 
Worker~' Compensation Board in the above entitled m~tter 
by the claimant, and said request for review i1ow having 
been withdrawn, 

IT IS THEREFORE ORDERED ~hat the request for review 
now pending before the· Board is hereby dismissed and the or­
der of the Referee is final by operation of law. 

CLAI~ NO. C 420014 

RICHARD L. WILSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 21, 1980 

On January 2g, 1973, claimant sustained a compensable· 
injury to his neck. This claim was closed by a DcterminJtion 
Order which granted him an award of compensation equ~l to 
32° for 10% unscheduled disability. Claimant's aggro.vation 
rights have expired. 

On January 18, 1980, claimant, by and through his· 
attorney, requested the Board exercise its own motion juris­
diction and reopen his claim. Attached to his request was a 
June 21, 1979 rciport from Dr. Jacob Wilson who felt ~laimant's 
claim should be ·reopened for further evaluition, including a 
cervical myelogram and possible cervical laminectomy. 

A myelogram per formed on ,July 2, 1979 was interpreted 
as showing a defect at the C6-7 level on the right. On July 
3, 197~, a cervical laminectorny was performed. During this 
operation, a neuro- fibroma was found and removed. Dr. 
Wilson performed this surgery and related the need for it to 
claimant's 1973 injury. 

On March 7, 1980, the Board advised the State Accident 
Insurance Fund (Fund) of claimant's request and asked it to 
advise the Board of its position in ~egard thereto. 
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# DARLENE PYBURN, CLAIMANT
Louise Jayne, Claimant's Atty. 
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order of Dismissal

WCB CA E NO. 77.-30 33 April 21, 1980

A request for review, having been duly (Tiled with the
Workers' Compensation Board in the abov^e entitled matter
by the claimant, and said request for review now having
been withdrawn,

IT I THEREFORE ORDERED that the request for review
now pending before the’ Board is hereby dismissed and the or­
der of the Referee is final' by operation of law.

CLAIM NO. C 420014

RICHARD L. WIL ON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

April 21, 1980

m

On January 29, 1973, claimant sustained a compensable
injury to his neck. This claim was closed by a Determ.ination
Order which granted him an award of compensation equal to
32° for 10% unscheduled disability. Claimant's aggravation
rights have expired.

On January 18, 1980, claimant, by and through his'
attorney, requested the Board exercise its own motion juris­
diction and reopen his claim. Attached to his request was a
June 21, 1979 report from Dr. Jacob Wilson who felt ’claimant's
claim should be -reopened for further evaluation, including a
cervical myelogram and possible cervical laminectomy.

A myelogram performed on July 2, 1979 was interpreted
as showing a defect at the C6-7 level on the right. On July
3, 1979', a cervical laminectomy was performed. During this
operation, a neuro-fibroma was found and removed. Dr.
Wilson performed this surgery and related the need for it to 
claimant's 1973 injury.

On March 7, 1980, the Board advised the  tate Accident
Insurance Fund (Fund) of claimant's request and asked it to
advise the Board of its position in regard thereto.
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?unc"i, i.11 / 1.pril 1980, indicated i:: '··-'OllJ.c no1~ c,pr:ius,,,: 
cm Dv,n t:iot.ion On::ier reopening this claim fo,· t.~1(, •31i,·:;c,·/ -
claimant had, but it denied responsibi .li ty for 1 th,'..: 1 :i(~: :1··c, ,": ih n_,;'.·.,.t. 

The Board, after reviewi nrJ the rile, finds the cvic1cn ci2 
is sufficient to reopen claimant's claim cf fecti ve the cla t:c 
he was hospitalized by Dr. Wi_lson ancl rerno_nc1s it to the F'un,i 
for acceptance .;_md payrnen t of bcnc fits as req ui rc~d il!,der t:he 
Ore9on Workers' Compensation L3.{v, until thc,~ claim• is cl.os,:::d 
pursuant to ORS 656. 278. The Boar:cl does not find that the 
Fund is iesponsible for the neurofibroma. 

ORDER 

Claimant's claim is hereby r~opened and remanded to the 
State Accident Insurance Fund for ~ccu~tance and payment of 

compensation and other benefit,: ·1':; r!".!c_;ui.rccl by law effective. 
the date claimant was hospitali ... ,.-d_ by D1::- ~vilson in S:luly 
1979 until it is closed pursuant to ORS 656.278. 

Claimant's attorney is hereby granted as a reasonable 
attorney I s· fee a sum equal- to 25% of the increased ter.1pora.ry 
total dis ab iJ.i t:y compensation (Jran tcd by th.i. s ordc 1~, i-,;,yab le 
out of said compcnsa tion as paid, not to cxcc~t:2e.l $ 7 5 0. 

WCB CASE NO. 

CARLOS DUFFY, CLAIMANT , 
Emmonf, Kyle, Kropp & Kryger, 

Claimant's Attys. 

77-18 

SAIF, Legal Services, Defense Atty. 
Order ON ReI!'land 

Apr.i'.l 22, 1980 

.;.·;-·-

The above Qntii.:led matter Wil.S appealed to the Cour.t oL' 
Appeals which re_versecl that portion of the Bo'ard' s· Orclc:r. on· 
Review which granted cla.i.r:nnt comp,::nsation cr_;ual lo 160° for 
50% unscheduled an~1.i.1v1 c.lisabilit:y. 'l'hc Do21rci has rcc,:,.ived 
the Judgment and Manclatc fro~, U:e Court of :"\ppcals an.:: issues 
the followin9 order in compliance ther8wj_th: 

Ol:JJER 

Thot port:ion of the Board's orclo:c -_,;h.i.ch ~Jra,1tec! c Lairne:.in t. 
compensation for J.G0° unschec1uloc'! disa.b.i.1.i.Ly is revcn~ecl and 
the March 2, 1.977 Detcrraination Order: is at"finnec1. 

The respondent-c:1:oss-petitioner is to re:,cover frr.,!1, the 
petitioner costs c1nc1 di,~bursemor~:ts in the amount of $:iJO, -3!:; 

directed by the Court. 
-134-

Tlie runn, :i,n April 1980, indicated it v/onld rict
cm CAvn Notion Orcier reopening this claim ' o\: the sm-
claimant had, but it denied responsibility for; the'' n

The Board, after reviewing the tile, finds the evidence
is sufficient to reopen claimant's claim effective the date
he was hospitalized by Dr. Wilson and renuands it to the Furui
for acceptance and payment of benefits as required under the
Oregon Workers' Compensation Law, until the claim' is closed
pursuant toOR 656.278. The Board does not find that the 
Fund is responsible for the neurofibroma.

ORDER ■ ■

Claimant's claim is hereby reopened and remanded to the
 tate Accident Insurance Fund for acceptance and payment of

compensation and other benefit;; -i required by law effective
the date claimant was hospital! by i!)r. Wilson in duly
1979 until it is closed pursuant to OR 656.278.

Claimant's attorney is hereby granted as a reasonable
attorney's' fee a sum equal- to 25% of the increased temporary
total disability compens^ition granted by this, order, ,'.‘'ayable
out of said compensation as paid, not to exceed $750.

WCB CA E NO. 77-18 April 22, 1980

CARLO DUFFY, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order ON Remand

The above entitled matter was appealed to the Court of
Appeals which reversed that portion of <:he Board's- Orcier on'
Review which granted claimant coinpensa tion ogual to 160° for
50% unscheduled angina disabilit-.y. The Board has recuiived
the Judgment and Mandate from tl'.e Court of Afjpeals unc. issues
the following order in compliance l:herc';wj, th:

ORDER

#

That portion of the. Board's o.rde.r which granted cLaimanc
compensation for 160° unscheduled disabilit\^ as reversed and
the March 2 , 1977 Determination Order; is affirmed.

The arespondcnt-cross-petitioner is to recover froiii the
petitioner costs and disbursements in the amount of ^.'i.OO, as
directed by the Court.
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CASE NO. 77-6272 

ARLIE L. KILGORE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. · 
SAIF,. Legal Services, Defense Atty. 
Order On Remand 

April 22, 1980 

The above entitled matter was appealed to the Cu~rt of 
Appeals which reversed the Board's Order on Review. rr~.-.:! 

Board has received the Judgment and ~1a.nda te f rem the Cn--ir t 
of Appeals and issues the following ~rder in comp_liance 
therewith: 

ORDER 

Claimant is hereby granted compensation for permaDent 
total disability commencing April 15, 1977 as a.result of 
the March 13, 1972 industrial injury. 

Claimant's attorney is awarded a fee of ~l,000 to be paid 
out of the increased compensation and-claimant ·is.to recover 
from the respondent costs and disbursements in the amount of 
$163.60, as directed by the Court. 

WCB CASE NO .. 79-10,379 

RICHARDT. BOATRIGHT, CLAIMANT 
Harold W. Adams, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 

April 23, 1980 

Claimant seeks review by the Board of·the B,ef.erec's 
order which ordered the employer to_pay compensation for 
temporary total disability from Novei:nber 8, 1979 until 
closure pursuant to ORS 656.26B. Claimant's appeal is a 
request that the Board issue a mandate requiring the employer 
to make immediate payment pf past due temporary total disabil­
ity compensation to claimant. The employer cross-appeals 
contending that claimant is not entitled to temporary total 
disability compensation. 

FACTS 

Claimant, 30 years of age, was employed by the Ci ~:y of 
Salem as a custodian. On January 6, 1979 he slipped and 
fell down some stairs. Clairn~nt testified that-in this fall 
he injured his back, shoulders, neck and arms. 
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ARLIE L. KILGORE, CLAIMA?JT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF,. Legal  ervices, Defense Atty.
Order On Remand

WCB CA E NO. 77-6272 April 22, 1980

The above entitled matter was appealed to the Court of
Appeals which reversed the Board's Order on Review. The
Board has received the Judgment and Mandate from the Court
of Appeals and issues the following order in compliance
therewith:

ORDEl^

Claimant is hereby granted compensation for permanent
total disability commencing April 25, 1977 as a.result of 
the March 13, 1972 industrial injury.

Claimant's attorney is awarded a fee of ^1,000 to be paid
out of the increased compensation and claimant is - to recover
from the respondent costs and disbursements in the amount of
$163.60, as directed by the Court.

WCB CAw E NO. .79-10,379

RICHARD T. BOATRIGHT, CLAIMANT
Harold W. Adams, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

April 23, 1980

Claimant seeks review by the Board of the Referee's
order which ordered the employer to_ pay compensation for 
temporary total disability from November 8, 1979 until
closure pursuant to OR 656.268. Claimant's appeal is a
request that the Board issue a mandate requiring the employer
to make immediate payment of past due temporary total disabil­
ity compensation to claimant. The employer cross-appeals
contending that claimant is not entitled to temporary total
disability compensation.

FACT 

m

Claimant, 30 years of age, was employed by the City of
 alem as a custodian. On January 6, 1979 he slipped and
fell down some stairs. Claimant testified that in this fall
he injured his back, shoulders, neck and arms.

-135-



         
      
        
   

     
  

        
            

          
       

       
        

      
      
    

      
  

  
    

 
 
   

  

  
  

  
   

 
     

          
      

 
 

     
   

            
           
        
           

         
         
            
            

        
          
           

        
           

              
         
        
          

           
            
          

            
  

           
         

          
     

       
    
      

              
 

     
    

    
     

   

c~-1:nc. ur,dc:;r the care r11: !:11-. r·.,,c1·1 (!c,:1chc·: 1:.rhc 
c,,;w11<c:nci.:cd o session of physicztl the::!r:,ipy \•/.1.i:;1 ,_·_l,:,i·,~i;c!r·,t ,-.. nd 
1~;:.__i,!~:(~1sc:{: f1irn for !"-'ork as of l\J)ril 30, J~)"/~-' ~~r1 t'.l t:c,u1i~~i tis 
r:,,1~cliLi_on ':!as medically stationary. 

On ,-:-,me" G, 197'), Dr. L. h. Lr:1.n,·:s,:on :_:,::.-·:,;ur,c,,·: ,:1_;_1:i.;~1,:,n_c 
anr:l cli,1,:ina_,Sr~ci.rnu:.;cu.lr)J.i.cJ,1rncnt:ou:; :.;l:r.-_,i,-,, Ln;nc;·:i: ,,-1nr:: ,:s.irv.1.c:,, 
s:-,i.n,-:; history. Ile f:•,'.:!.:.-_ th,:t c·ia:i.illiJlll: 1 :~ i,..,,rJ;,·;_rn,i:::-,!- .·J,~1'.·, 

n:~_nin1,:t.1. :,nc'l tll.-:ic:. cLi:I :,unt 1.vc1,_c; 11':-i'.: in ncccl c•i vur.-.:1U_,-_,:-:.,: 
1~0,h;:,i)iJ.itat:i.on. Gn ,J-,111ci 28, 19c9, ,:re i'c,:1c:1\' ~2po"i ;J-:; ':.lF:t·. 

cl2L;.r~1ant \'il<:1s rcl.ce:1sr~~(·: jr1 1 E1od:ifil:~r.! \·.rock :~~s , 1 ; lTunc :.~:~~, J. 1J7~} 
anc! c1id not ol:i:"1 cct tc, t:ill~ 1·cpo 1: t o i' i) 1·. Ldt1,j,'; Lon. 

·on .July 2:~, JCJ"i'9, [11:. T'c:1 not,:(i i_·_:,.:-,!: cJ,0i:i.1n:1ni:'.--,; \·1'·,r,: 
c,HJ'.,Cd inc1·,,,a.c.;cd 1)c1i11 c:nrl cl;,j,.:,.,1,c·.'::; 1Ji,-i.1 ui' v,,:irl·. :':ii.Jee: ,-;c_, 

cl.7.l.J'.1~1nt w.::-1:::; 1n ncccl of: t-.,0 i,11xir:11··/ Lo:_::d ,·:i'.;,1bilit·/ c,:1::,=•-·;\ 1·J• 
,July 20, 1979. J!(-c aJ~.o 1_-(,,cor,unc;-,d,.::i:: t\121:~ c!::1irnz:trit~ Jx, :-;u'-'n ,1;~ 

the C~tl1G1h,:m Ccn t:c 1:. 

On ,\urp1sl: .1. 11, 19-j<J, cl0illk1i1t. \vi:JS c,-;r:1i.Jcr.i ,1t !:h,: C 0t.L~;:;,,1:~ 

Center.. Dr_. Lo1.;is V,7n Cisclcl, :nc(~ic.:iJ. 0::~1m-i.nc:- c1 l~ ;}:-.' C.: l..i.,:,",:,t1·. 
Center, diaCJnosccl :_,tc.:1i11 of th,~ ce:rvical tlio1-,cicic J \:: 11u,~L 

rnuscl(:2s and 7.i,_1aincn1.:~; c1~;,;1::1vt,lc,'i b~: a l:iq:11-_ lov1 b,·1ci-:: an,J 1·,c, 
nerve root compr,::.·:3s.i.on. C:L1ini;1 n t .~;;Li.cl he h,Hi bc,:cn ;,c 1·vou·:3 
~1.Ll or: h:i ;-; l .i. f:c, ha cl ii'/ 1)crtc 0 11 '.';i vc=; c,i n'l.i. o-v.-1,_; cu lac Ji :::,~:.1~;,_, , 

c=mcl obesity in c:,:c:c,:,~ o[ 100 pol111ds. CL1iinant w;-1~, :i:,:-:,rc:-,t_,._:,i 
in beinr:i a truck c1:ci_v,~r. fJL '.:,1,~,;.-:ir, r-1c.-1r,::;, a j):,ychGl,:i,·;i.sl:, 
found moc:e ra. tc SC'-Jerc t::rnotio:: ;,l. ci:i st 11ri:i Z"d1 Ct:: 01: SL l~l ;;: !: : ()11c; l 
r"i8prc:ss:i.on. Di-. Vo.n 0.sr:re;J concLucled thut cJc1imanl:' c~ ':oca:-.~,-::-,:1,·tl. 
impairc1cnt due to .i.n!:rinsi~ pl1~/~LC:,")_1 :imj)Z1irrn,~r"!t. \v,1::; :::ir:i.;;,c.,J. 
Ilowevcr, clue to c:-:t·xins:i.c p,-:ychc,lo,iical im~)aiu11c-2nt. hrc: fel.,~ 
it VluS rnoclt::cr0tcJy '._:;(;'/Cr•~- ;-J,2 opined cL:iirn,1,,1- VlZ!S r_::•l:)c:bJc: of 
medium work 1,vith no l_j_f:tinci 0\:0.:;1~ 50 pounds or i:c:~":,1·.i.i:J.'v'C: 

li ftin(_; over 25 pound:~ en· r,~pc 1_-_i tive lx,ncLinq, cn:Ml.i.ll,:;,. 
stoopinq, t:wist.i.nq, ,,;:11.kin,J ovc·r. rou 1_·1h t.::.rr,:,in or n.::.,cl·:.ii,t; 
overhca'cL fJr. Vern OsclcJ j:clt ;c, job chantJC '.·/:JS not ·nccessac··/. 

By a report of t'lov<:~~IDC'cr 1~~, J.9"79, 1)1:. 

that claimant hJs pain, but a ].ot of thj_s 
oi-igin. l"Ic:: "Etcl,1isc 1J cl.~t.in1clnt tcJ .rc:t.urn Le) 
5, 1979 c1ecsp.i.t~_e :-.he dir:c,~irnf:ort bcc;c111se 11,; 
nn1st be "works2c1 out". 

[ 1 <:>ach~, :i.:·.<:1::.c.c:,tccl 
l: ad ,i r:, s y ch o Jo (.Ji ,_: ~ 1 ~L 

1.-.,orL on :1n·,.1,:mbcc 
I' r; l 1-. .c1 J.o L n f th i ~: 

Mr. Ron Ilutchin::;0;1, • who is t.he r.isk mcrn,:lqer for che 
employer, testified ,1t the hec1rj_n,7 tJ1at he. advisee~ the 
carrier that claimant was released to return to work ns he 
h;1d called Dr. Peachy' s office, for some reason he couldn I t 
recall, ond was advised by the receptionist th.::it ufi::.cr the 
doctor's October 29 e:-:amination of cJ.ainwr:i.t, the~ (:octor 
released claii1lant for ,-,ork as o:: November 5. There:! f 6r.e, tnc 
carrier unilatera 11._y tcnninatec''. · compcns;::i.i.~ion for temporary 
total dis obi li. ty. 
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C-l.c')iman !j. caiiK'. virder the caro o i; In:
C'a:ii'r,oncc;:l a session of physical therapy
re.i.siaseo hi.ia for work as of April 30,
oi-^ndii.ion v;as medically stationary.

wiii' 0.1 a,; ma a d
].970 i'Ot.i d i'.is

#

On .Tune 6, .1970, Dr. L. R. i:,an' ;ston
an d dia >'inosed , musculo J. .i.qnm-on tiou.s rj ;i.n ,
spine l',y liistory. lie f;o].t tiiut c:.'i aiiiian i:.' s
nilvuLmal and thai: mant was not in need
rehaoi,litation On Juno 28, 1979, Dr. P.e
clta.i.Fiian t was rele'isr-al .I'oi; inod.i rio'd v/ork a

aam.iriO; 1

'On Ju'.l.y 2 3, 197'9, I'n:.
caused inc reased pal n cind
claimant w'as in need o.f:
July 20, 1979. He a.I.so recomir
the Callahan Center.

lumb r a nd
a 'i. ,i' Hir; ;'|

Cj i.‘ voca t:i.
a criy repeu'
 ' !. Juf'i e
,angs ton.

vva 1: c.I.a imn

mar: r
r\/,). ca

: i:.hnt
j 9 7 9

‘ea-’Jy notiui
nt's trial of w-trk f

1 i:y i'-O t:i 'I. 'li s al.'ii.li ty c-::
ndC'l tha t cla iinan t bo

■t J.
. nc/\:

‘ c t. .1 V
: e n a

On Aucjus i; 14, 1979 , claimant was criro.i.led at !:!r: Callaiiar
Center. Dr. Louis Van Osdcl, medica.l onanriner £i i: th'..' Cul.i.ahriu':
Center, diagnosed strain of; the cervical thoracic Inmoar
muscles and licfainents arj'travatea by a tiqiO: low back and no
nerve root compiress.i.on. Claimant said he liad been nervous
al.l of hj.s .life, had hypcrtcmsive car'diovn.scular d.i. 'iaas.j ,
and obesity in excess of 100 pounds. Clai.mrant was !•;. no iron
in being £i truck driv'Cr. Dr.  usan Mear'.n, a psycbiol ogis t,
found moderate severe emotional distiurbanci;; or s L tun tioria.l.
depression. Dr. V^aii Osde.i. cone i.uded that claimaiit:' s vocational
impairment due to int.rinsic phys.ioa.l, .impa .1 rmen t. wan mi luima.I..
However, due to extrinsic psycho.lo'jical impairment he felt
it was moderately severe. He opiiied clairnarJ-. v;as cajUibJo of
medium work with no Ij.fting over 50 pounds or repe t. i i: i ve
liftinc; over 25 pounds or .nr^pe titive bending, crawling:,,
stoopint], twisting, walking over rough terrain or rorichir.g
overhea’d. D.r. Van Osdcl iiclt ci job change w'as not 'nocessarV-

By a report of Movembei' 13, 1979 , Dr. iV^achy ;i.nci:i.cated
that claimant has pain, but a .lot of this 1-ad a psychologi-cal
origin. Me "advised claimant bo return bo v/ork on Hov>.‘mber
5, .1979 desp.i.te t.he discomfori: because he felt", a lot of this
must be "worked out".

Mr. Ron Hutchiiison, • who is the risk manager .for the
employer, testified at the hearing tJiat he. advised tiie
carrie.r that claimant was released to return to work as he
had called Dr, Peachy's office,
recall, and was advised by the ;
doctor's October 29 examination
released claimant for v/ork as o
ca r rie ,r unilaterally te rmin a t e c:
total disalDility.

foi" some reason he conldn't
"eceptionist that aftem' the
of c'J.aimant, the doctor

: November 5. Therefore, the
compensation for tempera i:y
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testified about one week before 'l'hanksqiving 
he spied some furniture in a vacant field and went to check 
it out. He cl imbe<l over a two- foot wire, got hung up and 
fell onto his left le9, causing an injury. 

Claimant's attorney sent ci:1im.:rnt ·to a psychologist, 
Dr. James Cheatham, who testifi: ~! at lhc hearing that cL1imo.1,t 
was suffering from stress becat. .. ,,: he had no income. Ile was.· 
treating the claimant. Claimant said he felt harrassc~ .and 
antagonistic toward the em1oyer. 'l'he doctor indicated· the 
biggest reason claimant should ,have temporary total disability. 
was because his greatest problem was havinq no money: H_e 
testified he wrote the report, which is in evidence, to qct 
claimant money and Liter a job for him. He indicateci his 
treatment·was palliative and not Clrrative. 

Claimant further testified at the hearincJ he ho.d a 
~evere pain when he returned·to work in July 1979 and was 
"harrassed" by his supervisor. Claimant said the supervisor 
watched him all the time which increased his pain. Clainunt 
ha~ sought absolutely no employment since his attempt to 
re:turn to work. At the time of the injury claimant wc::..ghed 
335 pounds and while enrolled at the Callahan Center, 370 
pounds. 

The Referee found that under the Workers' Compensation 
Law an employer has the obligation to make payments for 
temporary total disability until he is relieved of th.is 
responsibility by the issuance of a Determination 0r~cr. 
The employer may request a hearing to seek ~n or~er for 
termination of payments under OHS 656.283(1)·. However, in 
this case the employer unilaterally suspended payments 
without authorization from the Evaluation Division or request­
ing a hearing. 

Therefore, the Referee found that the employer unreason­
ably terminated ternporary total disability payments and 
ordered the employer to pay temporary total.disability 
benefits from the date of their· discontinuance on November 
8, 1979 until the claim 1s closed pursuant to ORS 65~.268. 

BOARD ON DE NOVO REVIEW 

The Board, after de .nova review, reverses the Referee's 
order. The Board. finds Dr. Peachey to be more persu~sive in 
this.matter than Dr. Cheatham. Mr. Hutchison had called Dr. 
Peachey's office and was advised claimant had been released 
for regular employment on November 5, 1979. Dr. Peachey,. in 
a report dated November 13, 1979, stated he had told claimant 
to return to work on 11 11/5/79" despite discomfort because it 
must be "worked out". The Board finds, after reviewing all 
the evidence in this case, that the employer correctly 
terminated temporary total disability when claimant was 
released for work by Dr. Peachey. Therefore, the Board 
reverses the Referee's order in its entirety. 
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Claimant testified about one week before Thanksgiving

he spied some furniture in a vacant field and went to check
it out. He climbed over a two-foot v^ire, got hung up and
fell onto his left leg, causing an injur^^.

Claimant's attorney sent ciaimant to a psychologist,
Dr. James Cheatham, who testifi.' d at the hearing that claima:,t
was suffering from stress because he had no income. He was-
treating the claimant. Claimant said ho felt harrassed .and
antagonistic toward the emloyer. The doctor indicated' the
biggest reason claimant should .have temporary total disability,
was because his greatest problem was having no money.’ H.e
testified he wrote the report, which is in evidence, to get
claimant money- and latci* a job for him. He indicated his
treatment was palliative and not ci-irative.

Claimant further testified at the hearing he had a
severe pain when he returned'to work in July 1979 and was
"harrassed" by his supervisor. Claimant said the supervisor
watched him all the time which increased his pain. Claimant
has sought absolutely no employment since his attempt to
return to work. At the time of the injury claimant weighed
335 pounds and while enrolled at the Callahan Center, 370'
pounds.

The Referee found that under the Workers' Compensation
Law an employer has the obligation to make payments for 
temporary total disability until he is relieved of this
responsibility by the issuance of a Determination Order.
The employer may request a hearing to seek bn order for
termination of payments under OR 656.283 (1)'. However, in
this case the employer unilaterally suspended payments
without authorization from the Evaluation Division or request­
ing a hearing.

Therefore, the Referee found that the employer unreason­
ably terminated temporary total disability payments and
ordered the employer to pay temporary total' disability
benefits from the date of their'discontinuance on November
8, 1979 until the claim is closed pursuant to OR 656.268.

BOARD ON DE NOVO REVIEW '

The Board, after de-novo review, reverses the Referee's
order. The Board finds Dr. Peachey to be more persuasive in
this, matter than Dr. Cheatham.. Mr. Hutchison had called Dr.
Peachey's office and was advised claimant had been released
for regular employment on November 5, 1979. Dr. Peachey,, in
a report dated November 13, 1979, stated he had told claimant
to return to work on "11/5/79" despite discomfort because it
must be "worked out". The Board finds, after reviewing all 
the evidence in this case, that the employer correctly
terminated temporary total disability when claimant was
released for work by Dr. Peachey. Therefore, the Board
reverses the Referee's order in its entirety.
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The Referee 1 s order, dated January Jl, 1979, is reversed 
in its entirety. 

CLAIM NO. RC 388724 

.GARY T. CHRISTENSEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn. 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 23, 1980 

On March 31, 1980, claimant, by and through his ,ittor­
ney, requested the Board exercise its own motion jurisdic~ 
tion and. reopen his claim for his August 16, 1972 low nack · 
inj'ury. The claim was initially closed by a Determination•, 
Order, dated July 26, 1973, which awarded claimant temporary 
total disability compensation and coml?ensation equal to .16° 
for 5% unscheduled disability. ,Claimant's aggravation· 
rights have expired. A stipulation, dated August 31, 1977, 
increased claimant'.s unscheduled disability by 32° for 10% 
unscheduled dis~bility. 

On· January 23, 1979, Dr. William Duff reported claimant 
was complai,ning of severe and worsening low back pain over 
the last two to three weeks. I-Ie stated he had hospitalized 
claimant on January 22, 1979 for a further work-up and 
traction. He r~quested claimant's.claim be reopened. 

Claimant was discharged from the hospital on February 
2, 1979, after receiving conservative care. On February 14,. 
1979, Dr. Duff indicated claimant continued to have.a mod­
erate level of ·back pai~, but his condition had impioved and 
he was r'eleased for· work as of February 15, 19 79. 

On April 7, 1980, the· State Acc.1dent Insurance Pund 
(Fund) indicated it opposed claimant's request. Its oppo­
sition was based on medical reports from Drs. Andrew Lynch. 
and Duff. Dr. Lynch examined claimant in April 1977 and 
reported claimant's symptoms had not varied over the last 
"couple of years" . He felt claimant' s condition was sta-. 
tionary. In his December 1978 report, Dr. Duff stated 
claimant has had no' new injury or particular change ."over 
the. long run" in his condition. The Fund contends claimant 
has failed to establish his condition changed between Dec­
ember 1978. and January 1979. 
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The Referee's order, dated January 31, 1979, is reversed
in its entirety.

ORDER #

CLAIM NO. RC 388724

GARY T. CHRI TEN EN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn.

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

April 23, 1980

On March 31 , 1980, claimant, by and through his .sttor-'
ney, requested the Board exercise its own motion jurisdic­
tion and reopen his claim for his August 16, 1972 low back
injury. The claim was initially closed by a Determination ■
Order, dated July 26, 1973, which awarded claimant temporary
total disability compensation and compensation equal to -16°
for 5% unscheduled disability. 'Claimant's aggravation'
rights have expired. A stipulation,. dated August 31, 1977,
increased claimant's unscheduled disability by 32° for 10%
unscheduled disability.

On' January 23, 1979, Dr. VJilliam Duff reported claimant
was complaining of severe and worsening low back pain over
the last two to three weeks. He stated he had hospitalized
claimant on January 22, 1979 for a further work-up and
traction. He requested claimant's,claim be reopened.

Claimant was discharged from the hospital on February
2, 1979, after receiving conservative care. On February 14,.
1979, Dr.‘ Duff indicated claimant continued to have. a mod­
erate level of back pain, but his condition had improved and
he was released for' work as of February 15, 1979.

On April 7, 1980, the  tate Accident Insurance Fund
(Fund) indicated it opposed claimant's request. Its oppo­
sition was based on medical reports from Drs. Andrew Lynch,
and Duff. Dr. Lynch examined claimant in April 1977 and
reported claimant's symptoms had not varied over the last
"couple of years". He felt claimant's condition was sta­
tionary. In his December 1978 report. Dr. Duff stated
claimant has had no' new injury or particular change ."over
the■long run" in his condition. The Fund contends claimant
has failed to establish his condition changed between Dec­
ember 1978' and January 1979.

#
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Board, after reviewin · =111 the reports provided, 
finds claimant is entitled to h.i\·e his claim opened .Eor the· 
period 0 he was hospitalized from January 22, 1979· to-February 
2, 1979 and to have any medical bills or expenses paid for 
by the Fund. The Board does not find claimant is entitled 
to any additional award of permanent partial disability. 

., ORDER 

Claimant is 'hereby awarded additional temporary tot a 1. 
_disability compensation from ,l"anuary 22,' 1979 through Feb;.:. 
ruary 2, 1979. Further the State Accident Insurance Fund is 
ordered to pay any and .all medical expenses related to 

·.claimant's hospitalization during this period of time. 

Claimant's attorney is hereby granted as a reas·onable 
attorney 1 s .fee a sum equal to 25% of the increased temporary 
total disability compensation granted by this order, pi.yable 
out of said compensation as paid, not to exceed $750. 

WCB CASE NO. 79-8015 

RICHARD CUNDELL, CLAIMANT 
.Welch, Bruun & Green, Claimant's Attys . 
. Lang, Klein, Wolf, Smith, Griffith 

··&Hallmark, E~ployer's Attys. 
Order of Dismissal 

Aoril 23, 1980 

, A request for review, having been duly filed with the 
Workers 1 Cornpensatton Board in the nbove entitled matter by 
the claimant, and said request for review now havin(j been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for. review nuw 
pending before the Board is. hereby d'ismissed and the order 
of the Referee is fin al by operation of law. 
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m
The Board, after reviewin' -ill the reports provided,

finds claimant is entitled to h.i\'e his claim opened for the
period*he was hospitalized from January 22, 1979•to•February
2, 1979 and to have any medical bills or expenses paid for
by the Fund. The Board does not find claimant is entitled
to any additional award of permanent partial disability.

^ ORDER
Claimant is 'hereby awarded additional temporary total,

.disability compensation from January 22, 1979 through Feb­
ruary 2, 1979. Further the  tate Accident Insurance Fund is
ordered to pay any and .all medical expenses related to
.claimant's hospitalization during this period of time..

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased temporary
total disability compensation granted by this order, payable
out of said compensation as paid, not to exceed $750.

m

WCB CA E NO. 79-8015

RICHARD CUNDELL, CLAIMANT
V7elch, Bruun & Green, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

•& Hallmark, Employer's Attys.
Order of Dismissal

Aoril 23, 1980

. A request for review, having been duly filed with the
Workers’ Compensation Board in the above entitled matter by
the claimant, and said request for review now having been
withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is, hereby dismissed and the order
of the Referee is final by operation of law.
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NO. HD 140764 

KENNETH S. LAWSON, CLAIMAN~ 
Tom Hanlon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 23, 1980 

On February 29, 1980, the 13pard issued. an Own Motion Order 
whtch reopened this _clain1 as of November 29, 1979 for :::urther 
treatment and temporary total disability compensation. The· 
B_oard, on December 10, 1979·, had issued an O.Vn Motion. Determin-

· ation which granted claimant additional temporary total dis-
: !3-bility compensatio'n .from March l:i, 1978 through S_epte:1.ber 18, 
1979. 

Claimant, by and through his attorney, on Maich 18, 1980, 
requested the Board reconsider its February 1980 order ~nd award 
claimant temporary total disability .for the' period. of September: 
18, 1979 through November 29, 1979. 

The Board requested the State Accident Insurance Fund (F'uncl) 
to advise ~t of its position with respect to claimant's _request~ 
On April 2, 1980, the Fund indicated it felt the Board's o~der 
was correct. 

The Board, after reviewing the medical reports in this fj 
case and considering the contentions of the parties,· affirms 
its order, dated February 29, 1980. The Board does 'not find 
that the evidence supports the awarding of temporary total dis­
ability throu_gh November 29, 1979. 

ORDER 

. The Board's Own Motion Order, dated F_ebruary 29, 19·ao, is 
affirmed. 
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CLAIM NO. HD 140764

KENNETH  . LAW ON, CLAIMANT
Tom Hanlon, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

Aoril 23, 1980 #

On February 29 , 1980 , the Board issued, an Own Motion Order
which reopened this claim as of November 29, 1979 for further
treatment and temporary total disability compensation. The-
Board, on December 10 , 1979', had issued an Own Motion - Determin-
•ation which granted claimant additional temporary total dis-
lability compensation from March 13, 1978 through  eptember 18,
1979.

Claimant, by and through his attorney, on March 18, 1980,
requested the Board reconsider its February 1980 order and award
claimant temporary total disability for the’ period of  eptember
18, 1979 through November 29, 1979.

The Board requested the  tate Accident Insurance Fund (Fund)
to advise it of its position with respect to claimant's request'.
On April 2, 1980, the Fund indicated it felt the Board's order
was correct. ■

The Board, after reviewing the medical reports in this
case and considering the contentions of the parties, affirms
its order, dated February 29, 1980. The Board does not find
that the evidence supports the awarding of temporary total dis­
ability through November 29, 1979.

ORDER

• The Board's Own Motion Order, dated February 29, 1980, is
affirmed.
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NO. OSX"-020005 

KARL M. NUSE, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Mction Order 

April 23 ;· 1980 

On 'March 21, 1980, claimant, by and through his• attor-
ney, requested the 1 Boarcl reopen his claim for his. ;July .31, 
1973 left leg and low buck injury under its own moti9n 
jurisdiction. This claim was initially closed by a Determination 
Order, dated March 13, 1974. Claimant, to date, had.received 

, compensation equal to 45% unscheduled disability for' his low 
back injury and 15% loss of function of his left les. 
Claimant's aggravation rights have expired. Attached io 
claimant's request were three medical reports from Dr. 
Maurice Renaud .. 

On February 1, 1980, Dr. Renaud reported claimant had 
been at home watching television and felt his muscles.tighten 
and felt an "electric" shock through,his back when he got 
up. The diagnosis was a herniated nucleus pulposu~ at the. 
LS level on the left. On February 19 and March 11, 1980, 
Dr. Renaud repbrted•claimant had improved and released him, 
for work. 

On March 25, 1980, the Board advised the insurance 
carrier of claimant's request and requested it advise the 
Board of its position in regard thereto. . . 

The, insurance carrier, on April 4, 19 80, advised the 
Board it opposed claimant's request for own motion relief. 
It indicated the employer would continue to. provide medical 
care and treatment, drugs, mileage, aid transportation and 
other benefits under ORS 656.245. It pointed out claimant 
was not working at the time of this incident. 

The Board, after reviewing the reports provided to it, 
concluded the claim should not be reopened at this time 
under its own ·motion jurisdiction. There is no medical 
support relating claimant current condition to the or~_qinal 
injury. Therefore, the Board.denies claimant's request for 
own motion relief. 

IT IS SO ORDERED .. 
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CLAIM NO. 05X-020005

KARL M. NU E, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

April 23,' 1980

On March 21, 1980, claimant, by and through his-attor­
ney , requested the Board reopen his claim for his- Jiuly .31,
1973 left leg and low back injury under its own motion
jurisdiction. This claim was initially closed by a Determination
Order, dated March 13, 1974. Claimant, to date, had.received
compensation equal to 45% unscheduled disability for his lov/
back injury and 15% loss of function of his left leg.
Claimant's aggravation rights have expired. Attached to
claimant's request were three medical reports from Dr.
Maurice Renaud,.

On February 1, 1980, Dr. Renaud reported claimant had
been at home watching television and felt his muscles tighten
and felt an "electric" shock through^his back when he got
up. The diagnosis was a herniated nucleus pulposu.s at the.
L5 level on the left. On February 19 and March 11, 1980.,
Dr. Renaud reported- claimant had improved and released him-,
for work.

On March 25, 1980, the Board advised the insurance
carrier of claimant's request and requested it advise the
Board of its position in regard thereto.

The' insurance carrier, on April 4 , 1980 , advised the
Board it opposed claimant's request for own motion relief.
It indicated the employe.r would continue to- provide medical
care and treatment, drugs, mileage, and transportation and
other benefits under OR 656.245. It pointed out claimant
was not working at the time of this incident.

The Board, after reviewing the reports provided to it,
concluded the claim should not be reopened at this time
under its own 'motion jurisdiction. There is no medical
support relating claimant current condition to the oricfinal 
injury. Therefore, the Board -denies claimant's request for
own motion relief. . • '

IT I  O ORDERED.

m
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CASE NO. 

LESLIE C. ROGERS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

79-7349 

& O' Leary, Claimant's Attys. 
Lang, Klein, Wolf,· Smith, Griffith 

& Hallmark, Employer's Attys. 
Order of Dismissal 

April 23, 1980 

A request for review, having been duly filed wiLh the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been· 
withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law. 

CLAIM NO. C 13425 

IRVEN BOORMAN, CLAIMA.~T 
Ackerman & DeWenter, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

April 24, 1980 

In October lg69, the Court of Appeals found claimant 
was perman~ntly and totally disabled. On "September 13, 
1979, the State Accident Insurance Fund requested that th~ 
Board.re-evaluate this award. 

The Board referred this case to the Evaluation Ilivision 
of the Workers' ·Compensation Department and requested -tha t 
it furnish the Board with an advisory opinion as to the 
extent of claimant's current disability. On April 16, 1980, 
the Evaluation Division advised the Board it found.no change 
in claimant's condition to warrant reduction of the permanent 
total disability award. 

The Board, after reviewing all the evidence in the 
file, find~ no reason to change claimant's award of permanent 
total disability. 

ORDER 

Claim~nt's award of permanent total disability.is 
affirmed. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to $250, payable by the Fund. 
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LE LIE C. ROGER , CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O' Leary, Claimant's Attys.
Lang, Klein, Wolf,-  mith, Griffith

& Hallmark, Employer's Attys.
Order of Dismissal

WCB CA E NO. 79-7349 April 23, 1980

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled mauter by 
the claimant, and said request for review now having been- 
withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

CLAIM NO. C 13425

IRVEN BOORMAN, CLAIMANT
Ackerman & DeWenter, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order

April 24, 1980

m

In October 1969, the Court of Appeals found claimant
was permanently and totally disabled. On ‘ eptember 13,
1979, the  tate Accident Insurance Fund requested that the
Board • re-evaluate this award.

The Board referred this case to the Evaluation- Division
of the Workers' Compensation Department and requested that
it furnish the Board with an advisory opinion as to the
extent of claimant's current disability. On April 16, 1980,
the Evaluation Division advised the Board it found.no change
in claimant's condition to warrant reduction of the permanent
total disability award.

The Board, after reviewing all the evidence in the
file, finds no reason to change claimant's award of permanent
total disability.

ORDER

Claimant's award of permanent total disability • is
affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to $250, payable by the Fund.
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NO. B830 C 407793 April 24, 1980 

GORDON COVEY, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

On March 24, 1980, ·claimant, by,-ane1. throuqh·his ait=.orn1•·. 
requested the Board reopen his claim for the October 2~~, 
1973 back inJury under its own ~otion jurisdiction. Attached 
to this request·was a February 21, 1980 report from Dr. Donald 
Smith. In that report Dr. Smith indicated claimant C()mplained 
of continuing severe pain in the left costovertebral- (lank 
area. He felt this complaint of continuing low back pain was 
relaten to claimant's October 1973 injury. Dr. Smith .re­
quested the claim be reopened.for Eurther _evaluation, to in­
clude a myelogram and "CT scan". 

On March 2 7, 
request and asked 
regard thereto. 
Board it did not 

1980, the Board advised the insurer of thi3 
it to advise the Board of its position in 

The insurer, on April 15, 1980, advised th~ 
oppose claimant's request. 

The Board, after reviewing the material in this case, 
finds it is sufficient to reopen claimant's claim £or his 
October 28, 1973 injury if and when he is hospitalize~ for 
evaluation as suggested by Dr. Smith. Claimant's atcorney 
is entitled to a fee equal to 25% of the temporary total 
disability compensation claimant may receive as a result of 
this order, payable out of such c9mpensation as paid, not 
to exceed $750. 

IT IS SO ORDERED. 

,\ 
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CLAIM NO. B830 C 407793

GORDON COVEY, CLAIMANT
Malagon & Yates, Claimant’s Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

April 24, 1980

On March 24, 19 80 , 'claimant , by.-and through'his atnornr--.
requested the Board reopen his claim for the October 28,
1973 back injury under its own motion jurisdiction. Attached
to this request’was a February 21 , 1980 report from Dr. Donald
 mith. In that report Dr.  mith indicated claimant complained
of continuing severe pain in the left costovertebral-ilank
area. He felt this complaint of continuing low back pain was
related to claimant's October 1973 injury. Dr.  mith .re­
quested the claim be reopened for further .evaluation, to in­
clude a myelogram and "CT scan".

On March 27 , 1980, the Board advised the insurei' of this
request and asked it to advise the Board of its position in
regard thereto. The insurer, on April 15, 1980, advised the
Board it did not oppose claimant's request.

The Board, after reviewing the material in this case,
finds it is sufficient to reopen claimant's claim for his
October 28, 1973 injury if and when he is hospitalized for
evaluation as suggested by Dr.  mith. Claimant's atrorney
is entitled to a fee equal to 25% of the temporary total
disability compensation claimant may receive as a result of
this order, payable out of such compensation as paid, not
to exceed $750.

IT I  O ORDERED. -

m
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CASE NO. 77-4695 

RUSSELL LEWIS, CLAIMANT 
Galton, Popick & Scott, Claimant-'s Attys. 
Rankin, McMurry, Osburn, Gallagher 

& VavRosky, Employer's Attys. 
Request for Review by Employer 

April 24, 1980 

' . . 
The employ~r seeks Board review of the Referee's order· 

which remanded ,the. claim to the ·employer/carrier for the 
payment of additional compensation for temporary total 
disability from June 2, 1977 through 1\ugust 16, 1977; orden!d 

_· it 't·o pay a penalty for unreasonable delay of compensc1tion 
-~nan amount equal to 25~ of the temporary total dis~bility 
compensation payable to claimant from January 17, 1977 
through June 1, 1977, and a like penalty for unreasonable 
refusal to the payment of compensation. for the period from 
June 2, 1977 through August 15, 1977; and granted claim~nt's 
a~~orney .a fee of $500 for his efforts in this matter. · 

FACTS 

On April 12, 1968, claimant sustained a compensable 
injury to his left leg. The claim was originally closed on 
April 15, 1969 and ther~after there were various other 
reopenings and ~lostires resulting in claimant being granted 
an award of cornpensati9n equal to 100 % loss of. use of the 
left leg. · 

· ..... 

On March 16, 1977, the Board received a request from 
claimant that his claim for this injury be reopened under 
its own motion jurisdiction. After considering all the 
evidence before it, including the briefs of the parties, on 
June 2, 1977 the Board ordere<l that claimant's claim be· 
remanded to the employer and its c0rrier to be acceptec~ and 
for the payment of compensation_ commencing on January 17, 

1977, the date claimant had beon hospitalized for·arlditi6nal 
surgery and unti 1 his c lairn was cl·osed pursuant to tht2 
provisions of ORS 656.278.· Further, it provided tha'c the 
carrier should pay all medical bills a:1d · expenses incurred 
by claimant·as a·result of his hospitalization and surgery 
and grarited claimant's attorney a fee. 

l 

An Owrt Motion Determination, dated l\uqust 16, 1977, 
granted claimant additional temporary totai disability · 
compensation from January_ 17, 1977 through June 1, 1977. 

-144-

WCB CA E NO. • 77-4695 April 24, 1980

RU  ELL LEWI , CLAIMANT
Galton, Popick &  cott, Claimant's Attys.
Rankin, McMurry, Osburn, Gallagher

& VavRosky, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the Referee's order'
which remanded the, claim to the employer/carrior for the
payment of additional compensation for temporary total
disability from June 2, 1977 through August 16, 1977; ordered
it to pay a penalty for unreasonable delay of compensation
in an amount equal to 251 of the temporary total disability
compensation payable to claimant from January 17, 1977
through June 1, 1977, and a like penalty for unreasonable
refusal to the payment of compensation, for the period from
June 2, 1977 through August 15, 1977; and granted claimant's
attorney ,a fee of $500 for his efforts in this matter.

FACT 

On April 12, 1968, claimant sustained a compensable
injury to his left leg. The claim was originally closed on
April 15, 1969 and thereafter there were various other
reopenings and closures .resulting in claimant being .granted 
an award of compensation equal to 100% loss of, use of the :
left leg.

On March 16, 1977, the Board received a request from
claimant that his claim for this injury be reopened under
its own motion jurisdiction. After considering all the
evidence before it, including the briefs of the parties, on
June 2, 1977 the Board ordered that claimant's claim be
remanded to the employer and its carrier to be accepted and
for the payment of compensation commencing on January 17,

1977, the date claimant had been hospitalized for•additional-
surgery and until his claim was closed pursuant to the
provisions of OR 656.278.- Further, it provided that the
carrier should pay all m.edical bills and expenses incurred
by claimant'as a-result of his hospitalization and surgery
and granted claimant's attorney a fee.

I\n Own Motion Determination, dated August 16 , 1977,
granted claimant additional temporary total disability
compensation from January, 17, 1977 through June 1 , 1977.

#
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June 30, 1977, the carrier advis("d ·c1a1mant· 1 s attorney 
that it had received the Own Motion· Or~~i:c:r; datC'd June 2, 
1977, in which as they iriterprcted it q~anted claimant 
temporary totai_ disability compensatio,: from the date of his 
surgery, January 17, 197 7, until the claimant was coLsidered 
stationary. They indica1:ed that in checkinq with Dr. Lang-
ston1s office, he advised them that as· of June 1, 1977 · 
claimant was considered medically stationary.· 

On July 11, 19 77-, Dr. Lan~;ston c1dvised the carrier that 
claimant was last examined on ,June l, 19 7 7, claimant was 
able to walk without the aid of an artificial device sudi a::; 
a brace or crutch. It was Dr. Lanc;ston I s opinion that 
claimant 1 s condition was itatio~c~y and that his claim could 
be closed. He felt that claimant's disability was nut 
greater than that which he had prior to the beginning of his 
treatment. Dr. ~angston felt that claimant's condition had 
improved over that which it had been- previously. 

Ms. Virginia Anderson, claim representative for the 
insurer, testified that the Own Motion Order was received in, 

her office on June 6, 1977. She stated that on June 10., 
19 77 she contacted Dr. Langston 1 s office to determine if 
claimant was medically stationary. She indicated that his 
office had advised her that claimant was stationary. She 
testified that the check for the time loss was not issued 
·until June 30, 1977 because its amount exceeded her authority, 
making it necessary to requisition it from the 6arrier 1 s 
home office in Los Angeles. 

Claimant testified that during this period of .time.he 
was temporarily and totally disabled and was without any 
outside income. 

The Referee· found that un:-, :1sonable delay of initial 
. payment under . subsequent order:, "1- dcterrnina tions fal 1 under 
the purvu~ of ORS 656.262(B). · The Referee found that insurer's 
24-day delay between its receipt of the Own Motion Order and 
its payment const~tuted unreasonable delay of payment of 
compensation. 

The Referee further determined that claimant was c-inti tled 
to additional temporary total dipabi~ity compensation from 
June 2, 19 7 7 through Awrust 16, 19 7 7, the date of the Board's 
o..m Motion Determination. The Referee cons:trued the Own 
Motion Order to mean cOt.,pensation was payable until the 
Board issued its determination· order closing the claim. I·Ie 
felt that the order did not allow the insurer to unilaterally 
terminate payment as o:2 the date claimant became medically 
stationary. 
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m
On June 30, 1977, the carrier advised claimant's attorney,

that it had received the Own Motion' Or:;er> dated June  ,
1977, in which as they interpreted it cfranted claimant,
temporary total disability compensatior; from the date of his
surgery, January 17, 1977, until the claimant was considered
stationary. They indicated that in checking with Dr. Lang­
ston's office, he advised them that as- of June 1, 1977
claimant was considered medically stationary.-

On July 11 , 19 77-, Dr. Langston advised the carrier that
claimant was last examined on J-une 1, 1977, claimant was
able to walk without the aid of an artificial device such as 
a brace or crutch. It was Dr. Langston's opinion that
claimant's condition was stationary and that his claim could
be closed. He fel-t that claimant's disability was not
greater than that which he had prior to the beginning of his
treatment. Dr. Langston felt that claimant's condition had
improved over that which it had been- previously.

Ms. -Virginia Anderson, claim representative for the
insurer, testified that the Own Motion Order was received in^
her office on June 6, 1977.  he stated that on June 10.,
1977 she contacted Dr. Langston's office to determine if.
claimant was medically stationary.  he indicated that his
office had advised her that claimant-was stationary.  he
testified that the check for the time loss was not issued
until June 30, 1977 because its amount exceeded her authority,
making it necessary to requisition it from the carrier's
home office in Los Angeles.

Claimant testified that during this period of time he 
was temporarily and totally disabled and was without any
outside income.

The Referee found that unr< nsonable delay of initial
payment under .subsequent orders .m: determ'inations fall under
the purvue of OR 656.262(8). -The Referee found that insurer's
24-day delay between its receipt of the Own Motion Order and
its payment constituted unreasonable delay of payment of 
compensation.

The Referee further determined that claimant was entitled
to additional temporary total disability compensation from
June 2, 1977 through August 16 , 1977, the date' of the Board's
Own Motion Determination. The Referee construed the Cv.’n
Motion Order to mean com.pensation was payable until the
Board issued its determination' order closing the claim. He 
felt -that the order did not allow the insurer to unilaterally
terminate payment as o-f the date claimant became medically
stationary.

#
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the Referee remanded this claim to th::, 
· employer ari.d its c 9 rrier for t11e payment of uddi tio-n2l 

compensation for temporary tot a 1 dis0b:i. lity :from Jun0 2, 
1977 thro_ugh August 16, 1977; awarded penalties equal to 25% 
of.the temporary total disability compensat.ion payable to 
claimant from ·January 17, 1977 through ,June 1, 1977 and a 
like penalty for .. unreasonable refusal to the payment of 
compensation for· the period from June 2, 1977 throush .'\ugust 
15, 1977; granted claimant•~ attorney a fee of $500. 

BOARD ON DE NOVO REVIEW 

"The Board, after de novo review, modifies the Referee's 
; order .. The Board, concurs with the .£ind1.ngs and conclusions 
~f the Referee except it does not find, based on the evid~nce 
in this case, that the carrier should be benalized the 
maximum amount for its actions. The l3oard finds the ·tacts 
in this case.indicate there was some uncertainty in the 
carrier's.mind at the time it received its- Own Motion Order. 
However, insurance carriers must make a reasonable. and 
time'ly payment of compensation in a case opened under an Own 

;Motion Order as in any other case. 'l'he same .rules apply to 
both types of cases. The Board disapproves of the requirement 
which this carrier had of going out of state to get an 
authorization for payme:r:it of sums over a certain .limit. 

_·However,. in this case, the Board finds there are certain ,,,., 
extenuating circumstances which excuse ·the carrier's acts in· 
this case,· _put the Board finds that the carrier still ml1st 
be assessed a penalty for its unreasonable acts. · Therefore, 
.the Board would modify the Referee's order and requce the 
amount of .the penalty from 25% to 10% of the compensa-tion 
for the periods indicated by the Referee. 

ORDER 

T.he Referee's order, dated October 8, 1.979, is ·modified.· 

That pprtio~ of the Referee's order which awarded 
additional compensation for a penalty tor unreasonable delay 
in payment of compensation in an amount equal to 25.i o~ the 
temporary total disability .compensation payable to cla'i-tnan t 
from January 17, 197_7 throuqh June 1, 1977, and a "like. 
penalty for unreasonable refµsal to the payment of compen~a­
tion for the period from June 2, 1977 through August 15, · 
1971 is modified. ·The employer and its ~arrier is hereby 
ordered to pay claimant as additional compensation for a 
penalty for unreasonable. delay' of payme'nt of cornpensa tion an 
amount equal to 10% o:E the temporary total disability compen­
satipn payable to the claimant tor the ·above·mentio~~d ti~e 
·period. 

The remainder of the Referee's order is affirmed. 
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Therefore, the Referee remanded Lhis claim to the
employer and its carrier for die payment of additional
compensation for temporary total disabil.ity from Juno  ,
1977 through August 16, 1977; awarded penalties equal to 25%
of.the temporary total disability compensation payable to
claimant from January 17, 1977 through June 1, 1977 and a
like penalty for •.unreasonable refusal to the payment of 
compensation for'the period from June 2, 1977 through August
15, 1977; granted claimant's attorney a fee of $500.

BOARD ON DE NOVO REVIEW

'The Board, after de novo review, modifies the Referee's
order.,The Board concurs with the .findings and conclusions
of the Referee except it does not find, based on the evidence
in this case, that the carrier should be penalized the
maximum amount for its actions. The Board finds the facts
in this case indicate there was some uncertainty in the
carrier's mind at the time it received its Own Motion Order.
However, insurance carriers must make a reasonable- and
timely payment of compensation in a case opened under an Own
'Motion Order as in any other case. The same rules apply to 
both types of cases. The Board disapproves of the requirement
which this carrier had of going out of state to get an 
authorization for payment of sums over a certain limit. •' ^
However,, in this case, the Board finds there are certain
extenuating circumstances which excuse the carrier's acts in'
this case,'but the Board finds that the carrier still must
be assessed a penalty for its unreasonable acts. Therefore,
.the Board would modify the Referee's order and reduce the 
amount of ,the penalty from 25% to 10% of the compensation
for the periods indicated by the Referee.

ORDER

The Referee’s order, dated October 1979 , is m.odified,

That portion* of the Referee's order which awarded
additional compensation for a penalty for unreasonable delay
in payment of compensation in an amount equal to 25.% of the
temporary total disability .compensation payable to claimant
from January 17, 19 7.7 through June 1, 19 77, and a ‘like
penalty for unreasonable refusal to the payment of compensa­
tion for the period from June 2, 1977 through August 15,
1977 is miodified. The emiployer and its carrier is hereby,
ordered to pay claimant as additional compensation for a
penalty for unreasonable delay of payme’nt of compensation an
amount equal to 10% of the temporary total disability compen­
sation payable to the claimant for the above mentioned time
period.

The remainder of the Referee’s order is affirmed.

#

%
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NO. 143956 

ROBERT J. MARSHALL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

April 24, 1980 

On August 26, 1968, claimant sustatned a compensable 
injury to his back when he slipped and fell from a J..i..n0 
guard. The claim was initially closed in September 1969 ilnd 
claimant's aggravation rights have expired. 

_ In /mqust 1979, Dr. Robert Fry reported claimant nad 
had a "recent episode of aggravation of his back". C:Lctimant 
has a second degree spondy 1o.l is thesis at the 1 umbosacr·,1.1 
joint. In September 1979, Dr. Fry reported claimant w,:s ab.}c 
to perform his regular work. 

On February 2 2, 19 80, the Orthopc1edic · Consul tan ts 
reported claimant had returned to \•1o~~k after his inj UC/. 
Dr. Fry, in October 19 G 8, had dL1c1noseCJ first degree spon- _ 
dylolisthesis. Dr. Fry prescribe cl a lumbosacral b_r.::icc to be 
used as needed by claimant. In August 1979, claimant w~nt 
to Dr. Fry complaining of back pain and was told to begin 
weaiing his brace again. Claimant said he retun1ed to a 
modified job, avoiding heavy pushing, pulling, � ! lifting 
and eventually returned to regular work. The Orfhopa.edic 
Consul tan ts opined c.laimant' s con di tio;1 was medicall'/ s ta­
tionary and felt he had minimal loss of function of the back 
related to the injury. They felt claimant's current .con,1i­
tion was re lated to the l\U9ust 26, 19 6 8 injury inasmuch as 
the congenital condition was asymptomatic prior to it. Dr. 
Fry agreed with this report. 

On.March 21, 1980, the Fund requested a determination 
of claimant's current disability. The Evaluation Division 
of the 1\lorkers' Compensation Department, on hpril 14, 1980, 
recommended :this claim be closed with no award of compensation 
for·ternporary total disability compensation or permanent 
partial disability. 

The Board· concurs with this recommendation. 

ORDER 
Claimant's claim for an lllJury sustained on·August 26, 1968 is 

hereby closed with ,no additional award of canpensation. 
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CLAIM NO. 143956

ROBERT J. MAR HALL, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

April 24, 1980

On August 26, 1968, claimant sustained a compensable
injury to his back when he slipped and fell from a line
guard. The claim was initially closed in  eptember 1969 a
claimant's aggravation rights have expired.

nd

In August 1979, Dr. Robert Fry reported claimant nad
had a "recent episode of aggravation of his back". C.Laimant
has a second degree spondylolisthesis at the lumbosacral
joint. In  eptember 1979 , Dr. Fry reported claimant was ab,le
to perform his regular work.

On February 22, 1980, the Orthopaedic Consultants
reported claimant had returned to work after his in-jury..
Dr. Fry, in October 196 8, had diagnosed first degree spon-.
dylolisthesis. Dr. Fry prescribed a lumbosacral brace to be
used as needed by claimant. In August 1979, claimant went
to Dr. Fry complaining of back pain and was told to begin
wearing his brace again. Claimant said he returned to a
modified job, avoiding heavy pushing, pulling, or lifting
and eventually returned to regular work. The Orthopaedic
Consultants opined claimant's condition was medically sta­
tionary and felt he had minimal loss of function of the back
related to the injury. They felt claimant's current .condi­
tion was related to the August 26, 1968 injury inasmuch as
the congenital condition was asymptomatic prior to it. Dr.
Fry agreed with this report.

On'March 21, 1980 , the Fund requested a determination
of claimant's current disability. The Evaluation Division
of the Workers' Compensation Department, on lipril 14, 19 80,
recommended tliis claim be closed with no award of compensation
for ■ temporary total disability compensation or permanent
partial disability.

The Board'concurs with this- recommendation.

ORDER
Claimant's claim for an injury sustained on August 26, 1968

hereby closed with jio additional award of cesrpensation. I 
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NO. C273344 

DENNIS W. PADGETT, CLAIMANT 
Thomas J. Flaherty, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 24, 1980 

On December 7, 1979, claimant, by and through his 
attorney, requested the Board reopen his claim for the 
October 21, 1970 low back injury. Atta·ched to this request 
was a report, dated November 13, 1979, from Dr. Thomas 
Fagan. In that report, Dr. Fagan indicated claimant had-

, _increasing low back pain for the last _two months. He felt 
claimant's symptoms had been aggravated and asked the claim 
be reopened. Claimant's aggravation.rights have ~xpired. 

The Board requested the State Accident Insurance Fund 
(Fund) advise it-of its position in regard to claimant's 
request. The Fund requested claimant be examined by the. 
Orthopaedic Consultants. · 

On March 12, 1980, the Orthopaedic Consultants dia0-
nosed: "l. chronic dorsal and lumbar pain by history. 2 •. 
psychological ciass IV~ previously documented". It was -
their opinion claimant 1 s condition was stationary and that 
the dorsal spine symptoms, which began in January 1979, wer8 
.not_causally related to his injury of October 1970. 

· The Fund,· on April 8, 19 80, advised the Bo.ard it- op­
posed an Own Motion Order reopening this claim. Further, it 
denied responsibility for the dorsal spine condition. 

. . 
·The Board, after reviewing all the evidence, finds that 

it is not sufficient to reopen·claimani's ciaim under iis 
own motion jurisdiction at this 'time. Claimant's request 
for own motion relief is denied. 

IT IS SO ORDERED. 

Pursuant to ORS 656.278(3) neither party has·a right to 
a hearing, review or appeal. 
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CLAIM NO. C273344 April 24, 1980

DENNI W. PADGETT, CLAIMANT
Thomas J. Flaherty, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On December 7, 1979, claimant, by and through his
attorney, requested the Board reopen his claim for the
October 21, 1970 low back injury. Attached to this request
was a report, dated November 13, 1979, from Dr. Thomas
Fagan. In that report. Dr. Fagan indicated claimant had-
increasing low back pain for the last two months. He felt
claimant's symptoms had been aggravated and asked the claim
be reopened. Claimant's aggravation.rights have expired.

The Board requested the  tate Accident Insurance Fund
(Fund) advise it .of its position in regard to claimant's
request. The Fund requested claimant be examined by the
Orthopaedic Consultants.

On March 12, 1980, the Orthopaedic Consultants diag­
nosed: "1. chronic dorsal and lumbar pain by history. 2. .
psychological class IV, previously documented". It was
their opinion claimant's condition was stationary and that
the dorsal spine symptoms, which began in January 1979, were
.not causally related to his injury of October 1970.

• The Fund,' on April 8 , 19 80 , advised the Board it- op­
posed an Own Motion Order reopening this claim. Further, it
denied responsibility for the dorsal spine condition.

•The Board, after reviewing all the evidence, finds that
it is not sufficient to reopen•claimant's claim under its
own motion jurisdiction at this 'time. Claimant's request
for own motion relief is denied.

IT I  O ORDERED.
Pursuant to OR 656.278(3) neither party has a right to

a hearing, review or appeal.
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NO. D53-160710 

DELBERT WALKER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

April 24, 1980 

On April 4, 1973, c.l.aimant sustc1inccl a cornpensubJ c 
injury to his back. The claim was initially closed i::,y a 
Determination Order, dated July 15, 1976, which award0d 
claimant compensation cgual to 7.5° for 5% loss of hi. righr 
leg. Claimant appealed ~1is Determination Order. A Stipula­
tion and Disputed Claim Settlement, dated May 4, 1977, 

-~laimant agreed to compromise ind settle his claim for the. 
sum of $5,250. In return for this claimant aqreed thti·.: thi•s 
sum was a complete and final settlement for aU. time .. -:-,f all 
claims which he had made or may thereafter make inv0Jvj_n9 _: 
the conditions which were described in the settlement ,i,1cumcr.t: .. 
The conditions settled were those allesie~l to.have ar~_:;.J,·: ·.; 
from and out of the· claimant's employment with the 81:11.,:~oyer. 
The claimant released the employer from responsibility for. 
all benefits of any type under -the provisions of the OrQgon 
Workers' Compensation Act, including, but not limited to, 
temporary total disability benefits, medical expenses, 
attorney fees, aggravation, survivorsh1p benefits to t:ie 
widow and minor children, if any, permanent loss of WcFJG 
earning capacity, or any permanent disability and/or ilny 
dis'ability whatsoever. · 

On November 9, 1979, claimant requested his claim be 
reopened. After correspondence with the Board, claimant 
provided certain med~cal reports to it. 

On January 7, 1980, claimant requested the Board reopen 
his claim. After the Board had written to Dr. John Vesseley, 
one of claimant's treating -doctors, the Board, on February 
15, 1980, ad~ised Mr. Walker that it was submitting the 
information that he had provided to the Board to Employers 
Insurance of Wausau (hereinafter referred to Waus~u) for 
their position regarding the reopening of his claim. 

In August 1979, Dr.• Share- ()'Conner examined· thci clc1iH1nl:. 
Claimant had given her a hist01 ~.- of problems with i1 p.tinfui' 
knee, hip and low back since 1976. tl~imant related this to 
the onset of this condition to his right knee in.jury. 
Claimant said si~ce tr1is injury und t?~~catmcnt therefor, he. 
had had pain and restriction of motion in his low back, :,eek 
and right hip. Dr. O' Conner felt that claimant possibly had 
s~croilitis and ankylosing spondylitis: · 
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CLAIM NO. D53-160710 April 24, 1980

DELBERT WALKER, CLAIMANT
 AIF, Legal  ervices, Defense Atty
Own Motion Order

On April 4, 1973, claimant sust^vlncd a compensal^] o
injury to his back. claim was initially closed by a •
Determination Order, dated July 15, 1976, which awarded
claimant compensation equal to 7.5° for 5% loss of hi. righr
leg. Claimant appealed tliis Determination Order. A  tipula­
tion and Disputed Claim  ettlement, dated May 4, 1977,
•claimant agreed to compromise and settle his claim for uhe 
sum of $5,250. In return for this claimant agreed thar this
sum was a complete and final settlement for all time.of all
claims which he had made or may thereafter make involvj.ng .
the conditions which were described in the settlement (iocument:
The conditions settled were those alleged to. have ar:.:;.jn ’
from and out of the’ claimant's employment v;ith the employer.
The claimant released the employer from responsibility for-
all benefits of any type under -the provisions of the Oregon
Workers* Compensation Act, including, but not limited to, ;•
temporary total disability benefits, medical expenses,
attorney fees, aggravation, survivorship benefits to the 
widow and minor children, if any, permanent loss of wage
earning capacity, or any permanent disability and/or any
disability whatsoever.

On November 9, 1979, claimant requested his claim be
reopened. After correspondence with the Board, claimant
provided certain medical reports to it.

On January 7, 1980, claimant requested the Board reopen
his claim. After the Board had written to Dr. John Vesseley,
one of claimant's treating doctors, the Board, on February
15, 1980, advised Mr. Walker that it was submitting the
information that he had provided to the Board to Employers
Insurance of V7ausau (hereinafter referred to Wausau) for
their position regarding the reopening of his claim.

In August 1979 , Dr. •  hare 0'Conne.r examined the claiiiant
Claimant had given her a histoi'.' of problems with a painful
knee, hip and low back since 1976. Claimant related this to 
the onset of this condition to his right knee injury.
Claimant said since this injury" and treatment therefor, he.
had had pain and restriction of motion in his low back, iieck
and right hip. Dr. O'Conner felt that_claimant possibly had
s'acroilitis and ankylosing spondylitis.
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. In Dccr°!rnbcr 1979, Dr_. O'Conner re;;ocl:cc: ,·.\i_i:;;,:,:;nt h;,,; ,, 
h.i s tor~> of severe .:i.rthri tis. Claim0n t told hi:., 1· t· hi:; ::, :·:c1hL 1• ·,,i 
beqan in 19 76 wh,~n he had_ pain in hL; kr.•2e:s, hi~)::; ,_1;-_:i ·:,· 

back.· She reported she di0c;nosed ,::mkylosin9 sponCiy} j_ .... :i.o:; 
which was a form of cLrchritis and fi..1sion of the spii1,:, ·,?:::i.ch 
led to marked limi totion of motion. She reported tlL, , . ..:.:1.is 
arthritis involved the ~,mall join ts of his hands, fe~.- 1: ;:.n-.d 
heels. Dr. 0 1 Conner felt this would result .in a cc,r1:,.:~.n 
amount of disability with respect to any physical lc,bor, 
heavy li f t~ng, o.r ac ti vi ty regui.rin9 900<.1- movement o ,- :·,Ls 
neck or back. 

In January 1980, Dr. Shawn Walker reported thai claimant 
-had Klinefelter' s s~1ndrome and low back pain with man:L festa­
tion of inf larnmatory sacroili tis. He reported thc1t cLiimant 
also had ·other problems such-as obesity, hypertension, 
history ·of iritis and blcpharitis and chronic infect.~ons of 
the fingers, toes ancl intertri.ginous areas. Dr. i·lalk~r 
indicated that claimant was huvinq a lot trouble· wor'rd.nq 
because li'mitation of movement ancl an inability to p-21:form 
work because of his neck, back, and right hip problems. 

On March 28, 1980, Wausau advised the Ro3rd·that it did 
not feel the evidence presented by ~laimant substanti.ated an 
jggravation of the injury he had sustained on April 7, 197~. 
Further, it was their position that the wo.rc1i.n9 of the 
disputed claim settlement stipulation approved on May 4; 
1977, would-preclude any further benefits in c1ny event. 
Therefore, ;i.t was their position that this claim should not 
be reopened. 

Claimant.can request a hearing on any issue in this 
claim within five years of the issuance of th(-::: first Determina­
tion Order. This time has n9t. ,:::-.:pi reel. 'l'hc Board· c1oes not 
have the authority :i.n cases ~;uch t:-i,~ l:his to n:,open cl:-;1:i.rns 
under its own motion jurisdiction sinccco c:L1imant has viable 
ris1hts re:::maininq. F'urtl,er, 0.~Ic:1 i;:. ::.he) E~vu:ci co1.,lcl •:'.!~·:ercise 
its own motion j urisc1.-i.ctlon, it: docs not f:i nd that th0 
medical cvidenc-2 in this clu.im ,·=;~,tablish8s ,:my ,.,1Qrs0nin~i of 
cla.iman t' s con di ti.on anc1 would deny own motion re lic·c. 'I'hr~ 
request for own motion - reliet by c1ain~ant :\.~; c1Gnied. 

IT TS SO ORDERED. 

Pursuant to ORS GS 6. 2 7 8 (J) n1.::i t11c 1~ party has a· 1- :. ,,;h L t~o 
a h~arj_ns, review or apJcal. 

_J.50-;-
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In January 1980, Dr,  hawn Walker reported that claimant
had Klinefelter's syndrome and ].ow back pain v/ith manifesta­
tion of inflammatory sacroilibis. Ue reported that claimant
also had other problems such•as obesity, hyper tension,
history of iritis and blepharitis and chronic infect.l.05is of
the fingers, toes and intertriginous areas. Dr. Walker
indicated that claimant was having a lot trouble working
because limitation of movement and an inability to perform
work because of his neck, back, and right hip problems.

On March 28, 1980, Wausau advised the Board'that ic did
not feel the evidence presented by claimant substanti.ated an 
aggravation of the injury he had sustained on April 7, 1973-.
Further, it was their position that the wording of the
disputed claim settlement stipulation approved on May 4;
1977, would preclude any further iDenefits in any event.
Therefore, it was their position that this claim should not
be reopened.

Claimant can request a hearing on any issue in this
claim within five years of. the issuance of the first Determina­
tion Order. This time has not expired. The Board'does not
have the authority in cases si.ich as this to reopen claims
under" its own motion jurisdiction sii^ce c.laimant has viable
rights remaining. Further, eycn if. the Uoat.'d cou].d exercise
its own motion jurisdiction, it does not fiiud rhat the
medical evidence in this claim establishes any worsening of
claimant's condition and would deny own motion relie'f. The
request for own motion relie.1: by claimant is denied.

m

IT I  O ORDFRCD.

Pursuant to OR 656.278(3) neitiior party has a
hearing, review or appeal.

r:.'-inc to

m
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NO. GC 368887 

DAVID F·. WILLIAM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

. April 24, 1980 

On April 4, 1972, claimant sustained a compensable 
injury to his left knee. Claimant missed two days of work 
and _his claim w~s treated as a medical-only. 

On October 29, 1979, cla::..nant ·was seen by Dr. I<.:,yn,ond 
North for continuing, le£ t knee pain. j\n arthrogram· pc~ rformed 
on November 1, 1979 revealed a possible tear of the mr;clial 

: meniscus. Dr. North related this to claimant's original 
injury in April 1972. On December 14, 1979, Dr. North -
performed an arthroscopy and arthroscopic medial meniscectomy 
on claimant's left knee. 

In December 1979, claimant returned to drivin9 a cab on 
a limited basis. Dr. North, on January 15, 1980, reported 
claimant was working and had not lost any time from work. 
Claimant returned to full time work on January 21, 1930. 

In March 1980, Dr. North indicated claimant had no 
effusion in his left knee. and had a full range of motion of 
the knee. He felt claimant's condition could be considered 
rredically stationary at the "end of this month" and that 
claimant had a mild amount of permanent p~rtia:. impairment 
in the left knee. 

On March .-28, 1980, the Stute Accident Insurance Fu.nd 
requested a determination of claimant's current, disability. 
The Evaluation Division of the Workers' Compensation Depart­
ment, on Apri 1 14, 19 80, recommended claimant be granted an 
award of additional·. temporary total disability compensation 
from October 29, 1979 through December 21,. 1979 and temporary 
partial disability compensation from December 22, 1979 
through January 20, 1980 and compensation equal to 7.5° for 
5% loss of the left leg. 

The Board concurs in this recommendation . 

. ORDER 

Claimant is hereby granted temporary total disnt:lity 
. rompensation from October 29, 1979 through December ~-L, 1979 
and temporary paJ;tial c1isabili ty from December 22, 19 79 
through January 20, 1980, less time worked. Claimanc is 
also granted an award E":qual to 7. 5 ° for 5 % loss of the le ft 
leg. 
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CLAIM NO. GC 368887

DAVID F. WILLIAM, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

April 24, 1980

On April 4, 1972, claimant sustained a compensable
injury to his left knee. Claimant missed two days of work
and his claim was treated as a medical-only.

On October 29 , 19 79, claimant was seen by Dr. kayn.ond
North for continuing' left knee pain. An arthrogram- performed
on November 1, 1979 revealed a possible tear of the medial
•meniscus. Dr. North related this to claimant's original
injury in April 1972. On December 14, 1979, Dr. North -
performed an arthroscopy and arthroscopic medial meniscectomy
on claimant's left knee.

In December 1979, claimant returned to driving a cab on
a limited basis. Dr. North, on January 15, 1980, reported

' claimant was working and had not lost any time from work.
Claimant returned to full time work on January 21, 1930.

In March 1980, Dr. North indicated claimant had no 
effusion in his left knee, and had a full range of motion of
the knee. He felt claimant's condition could be considered
medically stationary at the "end of this month" and that
claimant had a mild amount of permanent partial impairment
in the left knee.

On March .28 ,, 1980 , the  tate Accident Insurance Fund
requested a determination of claimant's current, disability.
The Evaluation Division of the Workers' Compensation Depart­
ment, on April 14, 1980, recommended claimant be granted an
award of additional.temporary total disability compensation
from October 29, 1979 through December 21,.1979 and temporary
partial disability compensation from Decen±>er 22, 1979
through January 20, 1980 and compensation equal to 7.5° for
5% loss of the left leg.

The Board concurs in this recommendation.

.ORDER

Claimant is hereby granted temporary total disahJlity
compensation from October 29, 1979 through December 21, 1979
and temporary pa]?tial disability from December 22, 19 79
through January 20, 1980, less time worked. Claimanc is
also granted an award equal to 7.5° for 5% loss of the left
leg. ■ ■ ’ • -
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CASE NO. 78-8998 

GLENN R. BECK, CLAIMANT 
Welch, Bruun & Green, Claimant •·s A ttys. 
SAIF, Legal Services, Defense Atty. 
Request for.Review by Claimant 

ISSUE ON REVIEW 

April 25, 1980 

Claimant seeks Board rev:i"c:-w of th0 Lcfcree's ocdc1. 
vih i ch awarded claimant addi b.onaJ cornpensa tion eq u.:-i.l tc) 32 ° 
for 10 16 .unschedt:ded disability Eor his n0ck in"1ury. ·:_;aiman'" 

-contends he is permanently und to.,,-:,_lly disa.blerl. 

FACTS 

Claimant; a 56-yeci.r-old carpentc:r, was 0m:_--,1oyec1 by 
Zuber B.cothers Construction on Now=2mhcr 11, 19 -;7 when he 
fell headfirst into a hole. 'I'his in1ury was zit firs!. cJia13nG,c.:S. 
as an acute· cervical strain. Claimai1t continued to h 1ve 

0 difficulty with his neck. and en ,January 31, 1978 uncfo__,_1.vent a 
myelogram. Dr. ~1. Johnson di-aqnosed; "L. C6-7 NERVE ROOT 
CQr1PRESSION, LEFT, SECONDARY TO. CERVICAL SPO!'-.JDYLOSIS, CS-6 
A."t\JD C6- 7 VERTEBRr'\L LEVELS, ,AGGRAVATED T;y TRAUMl\ 11 • On /:.pril 
11, 1978, claimant underwent a cervical hcmilamin~ctomy on· 

.the left at C6 with ~1 C6 and a C7 pcrve root compression on 
the left. 

In June 1978, Dr. Johnson reported claimant continued 
to have. a "markedly" stiff neck and could not t_urn his head 
to either side. 

. j 

Dr. Richard Embick, of thE: Williarn Callc1han Centcir, in 
September. 1978, reported claimcrnt cornploii:-iecl c,i: .neck ::-1ain, 
increased with movement of the head, and which occasionally 
locked. Claimant stated his left Qr,m was sensitive and was 

painful when used. He a1so repo::ted numbne.s.s in the Ji;,.r;ers 
in his left hand, pain in his low ba6;, sacrum and t,1i.lbo:1e, 
and numbness in the fronts of both thi,)1Sr Dr-. Cr.-ibi..-J·. felt 
claimant could not return to ca rpen tc, r w·ork, unless it was a 
light type· of work. CL:iiman t has J. 10th qro.di:.~ ed UCc:l Lum. 
Dr. Louis Loeb, u psychologist at the:: ,:~enter, opined cl::1imant 
did not hDve any emotional problems. _ Claimant hud w_urk.2d in 
a bean mi 11 for some t i.mc and i.n the ca i:-pen t 1:y fi elci 1 (~'." 3 11 
years. 

Dr. W. R. Kohlheim, medical cx,_1,,1iricr at·the Ccnt-~r, on. 
October 6, 19 7 8, felt c] ,Jimant' s condition was rpedi c,: :;_ ly 
stationary. 
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WCB CA E NO. 78-8998

GLENN R. BECK, CLAIMANT
Welch, Bruun & Green, Claimant's Attys,
 AIF, Legal  ervices, Defense Atty.
Request for,Review by Claimant

April 25, 1980
#

I  UE ON REVTEVJ

Claimant seeks Board review of: the Referee's c;,rdo i.
v/hich aw^rrded claimant additional compensation equcil to 32°
for 10% .unscheduled disability for his neck injury, '.'laiman
•contends he is permanently and totally disabled.

FACT 

Claimant, a 56
Ziiber Brothers Cons
fell headfirst into
as an acute' cervica
difficulty with h.is
myelogram. Dr. M.
COMPRE  ION, LEFT,
AND C6-7 VERTEBRAL
11, 1978, claimant
the left at C6 with
the left.

-year-old carpenter, was employed by
truction on Novenl'jer 11, 19 77 when he
a hole. This injury was at first, diagno.-.ef.

1 strain. . Claimant continued to hive
neck and on January 31, 19 7 8 unde.^'went a
Johnson diagnosed: "L. C6-7 NERVE ROOT
 ECONDARY TO.CERVICAL  PONDYLO I , C5-6
LEVEL , .AGGRAVATED I'.Y TRAUMA". On April
underwent a cervical hemilaminectomy on ■

C6 and a C7 nerve root compression on

In June 1978, Dr. Johnson reported claimant continued
to have.a "markedly" stiff neck and could not turn his head
to either side.

Dr. Richard Embick, of the William Callahan Center, in
 eptember 1978, reported claimant complained of,neck pain,
increased with movement of the head, and which occasioiially
locked.- Claimant stated his left arm was sensitive and was

painful when used. He also repo;.'ted numbness in the iiiigers
in his left hand, pain in his low biick, sacrum and tailbone,
and numbness in the fronts of both thigiis.- Dr-. Emljich felt 
claimant could not return to carpentO';.r work, unless it was a
light type of woi4:. Cl.aimant has a 10 ch grade education.
Dr. Louis Loeb, a psychologist at the Center, opined claimant
did not h^lVG any emotional problems. Claimant had w.urked in
a bean mill for some time and in the carpentiry field for 34
years. , ' ;

Dr. W. R. Kohlheim, medical examiner at-the Center, on,
October 6, 1978, felt claimant's condition was medically
stationary.

#

m
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Dctenn.in.:i.t.ion ODL~r., r.,al:ccl Oct-c:i,,~1- JJ., Fl;;:_;, ,,· .. 1,:;i~1_l,:c 
cl0iman L L·.empo,·z,iry l:otaJ c1iscibil.i.1:/ cornpcnsc1ti.un. ancl ,-_:omJX:,i~-;a­
tion equal to 100° for '~O',, unsc::1edulcc: cli.s,01b.i..lity rr.:.,::;,.11.t-:i_;_ 
f~om his neck inJury. 

In April 1979, Dr. .Johnson fell: ,cJ ~tirn.-:-int -.. .,a~; rnc,i:iic:i:lll•/ 
stable._ He felt claimant's condition w:.s "sclf-limit.i.n,:;" and 
that improvement wou-lc1 be bc1scc: on claii,,un t' s '' potentia~. 
gains as far as rc-er1ploy1;:en t etc:. " 

Dr. Edward Berkeley, in :--\.J~-' 1')79, op.i.ne:d_ clai1i1:11;t: wa:; 
then ur:iernployablc. llc felt c:L11.n:~1t1t h.J.d cons1.uerablc d.isabil­
i ty due to clairnan t I s sympto1:1s .:1nci in view of the sevc ri ty 
of the dec1enerativc chanqcs s1101,vri ;n :-:-r.<1ys of the cerv.tcal 
spine. Based on the ;-:-rays anc: il.i:·; c:-:;irnination, D.r. :Jerkeley 
felt claimant should be ev,::d.uateci hwt.l-.ei:. !le felt t.:.hat 
unless c 1 aimant was trca tcd s unii :;c:.11.1.y his concli t ion wquld 
continue to deteriorate with Lic1~~;::;i.rH'.: 1);:-i.i.n in the ne:ck, 
shoulders, arms and possibly c1.~_,,;c, 1,-c~;dcH:,,::;~; ,1nc1 clumsin12ss :...n 
the hands. 

In September 1979, Dr. Cal,.1i.11 i~iost rc~)ot·;:ed clc1ir:li.rnt 
had back injuries in 19G5, 197] o;~ 197~ ,::rnc1 unden.,rent a 
lami nectomy. Claimant s ta l:cd he huc1 not rctu cncd to work 
c:fter his July: 11, 1977 in:jury. Claimant w.:-i~ ;:hen clrawing 
Social S~curi ty dis ability. D:c. Ei•c,s t in tcrpreted the x-
rays as revealinq massive ~rcncrali~:ed dcc1c)rK.'L,,tive ch,rnges. 
He felt c,laimant's conc-Jit.ion w.::1s mcd.icaU./ stationary, but 
felt claimant could not C\1cr 1:ct:urn to "rc.i.ativel'y hard· 

·work" and that he ,,.;a.s not trainable into any oth0r type: of. 
work. Dr. Kiest fc.it. c1ziir:1an:: 1 ,~ 1:,ot.ivation v1as "cionc" and 
even if he was "sUj)J~t~rnr.Jy_ rnoliv,:1t>:..",1 11 it: 1;.1;:is unlikely ht~ 

cou:ld rc::turn lo w 1:n:k c:f; ,1 co.r;-1c ,t:e:::t·. bd.';()(°i,cl!1 cJ.aim:.int's 
conditio:1 ancl other J':1c~:c,1:s, !_;:·. i-:.ic:~t: .::,:.-:1.I: c1ai;-ii;-inl: '.•.'ctS not.:. 
cmployabl~ in an/ wo~~k c.J 1)aci·t:' _ _. .-,l:. U:c.,t: time c,c in tl:c 
!:orsceab.":..c futun2 i"J.nc:, t:hcrc[o:---c~, 1,-.:c1s [X-;:n1:ancni:.l.y .::1rh! total]'/ 
disabled. 

r:ir. 'J'hcodoro Pc1sqt1c:~i, in 8ct.oJ-:-,.·;;: .1.979, Cc,Jt c:L!i:r1.~1nt•,~ 
irnpa:Lrrne;1t 1.'✓ tiS eqtial l:o .),1 1!, 0[ t:hc who'.il.:' 1!·1an. llj,~ r:.i.<-, 1 ,11osis 
was spoi-,c:ylosis o.r: t.:.l1c c:c,cJic,-.,J .c:;pi1,:,, 1.-.1.i. th :;;t_q_1cr.i.1wx:<::,:,d 
traumo. causing radicuL1r po:i.n w.i l~i1 ,:r, ;1i:,scn,t l,~l't i:.ci c:q_i~ 
reflex and ~;om0 nellroJ,v::_,;,::-t.l. de cic:_;t .in t:hc !:on:1 of '.:;c,r,~;nti.on 
\,·ith limit.cc~ motion t!n-ou~;hou:.: lhc c,:~Lvic.::il spine a::,:·.1. 
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A Dcteirminat.i.on Or:iv:r., oaiicd Ocrc::)i-M‘ 31, 1978, .,v/.:irc.ica

claimant l:.empoi‘a7:y uOtal disabi.liiiy compensation and compensa­
tion equal to 100° for 307 unscheduled disability resultii'.
from his neck injury.

In April 1979, Dr. Johnson felt ,c] ainiant v/as nicaiiically
stable. He felt claimant's condition was ”se11-limitinq" and
that improvement would bo based or: claimant's "potential
gains as far as re-employment etc."

Dr. bdward Berkeley, in May .1979, op.i.ned claimant was
then unemployable. He felt clai.mant had considerable disabil­
ity due to claimant's syniptoms and in view of the severity
of the degenerative changes sho'.yn .in x-rays of the cerv.ical 
spine. Based on the x-rays and hir; cxaniination, Dr. Berkeley
felt claimant should be evaluated further. He felt chat
unless claimant was t.roated surrrically his condition would
continue to deteriorate with
shoulders, arms and possibly
the hands.

incrouxinc: ]xain in the neck.
a iso akne:-;s and clumsiness in

m

In  eptember 1979, Dr. Calvin, Kiest reported claimant
had back injuries in 196 5 , 197.1 or 1972 and underwent a
laminectomy. C.laimant stated he had not returned to v/ork
after his July 11 , 1977 iniu.7:y. Claimant was rhen drawi.ng
 ocial  ecurity disability. Dr. Kiest interpreted the x- -■
rays as revealing massive-generalised decienerative changes.
He felt claimant's condition was medically stationary, but
felt claimant could not ever return to "rciativel'y hard
work" and that he was not trainable into any other type of.
work. Dr. Kiest fo.lt claimant's motivation was "cjone" and
even if he was "supremely _ mo tiva ted " it: vavis unlikely he

could return to work as a carpf ster. ihised on claimant's
condition and other J:actoi:s, [.;r. K.i.ost fc.-.lt claimant was not.
employable in any work capacity at tnai: t.lmc or in the
forsceable future and, -chore fore, was po-j.-manon t.ly arn.i totally
disabled.

Dr. Theodore Pasqueiri., in Occobr.r 1979, felt c.lai mant' s
irnpai.rment: v;as eqiia.l to bt;, or. t:ho who'ie man. Hi.s d.I.acuosis
was spondylos is o.f t'n r. cervi ca J. spii'i-e v.ri th s ui.'eriniocx;-.od
trauma causing radicular pain with U!7 absent left tr.i ceps
reflex and some n0u.i:o].-''''.’tca.l de'.i.cit .in she form of sensat.ion.
with limited motion throughout the t;orvical soine ar'.;-..i.
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Kathleen Gerrnai n, a voe a tion.:.ti rehabi li tat.ion 
consultant, reported cL:irnan t said · he was un.::ible to :1.i ft, 
unable to stand more dL:ln half a1i hor::i. ·:.1.nd unable to ~~it fot· 
any length of time. Be sajd he· could walk only an hour-and­
a-half and had limited motion in his neck and his le~ was 
frequently numb. Claimant also reported he had cons-,_:tnt 
back pain and dizzy spells. Ms. Germain found claimant 
probably would not be aided by vocaLional rehabiliL1 Lion ana 
concluded he was not envloyable. 

At the hearing, claimant testified he has difficulty 
. sit tin<], walking, sleeping and driving. He says he has 
frequent dizzy spells and must rest twice a day anci his. 

: . fingers go numb. Claimant stat:ed he has constant pain for· 
which he takes pain medication. 

The Refetee, based on all the evidence, felt claimant 
was not permanently and totally disabled. However, based on 
that same evidence· he found claimant was entitled to an 
additional award of compensation equal to 32° for 10% unsched­
uled disability for injury tQ his neck. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Referee's 
order. There are.two types·of cases of permanent total 
disability: {l) those arising from medical or physical 
incapacity or {2) those arising from physical condition of 
less than t6tal incapacity.plus other none medical conditions, 
such as age, education, motivation, etc. which when combined 
together result in permanent tota·l disability. The Board, 
in this case, finds that claimant fits into the first category. 
The·Board finds that claimant's injuries are of such severity, 
that regardless of his motivation, he would not be able to 
engage in any gainful ic1nd .suitable employment. The Board 
concludes claimant is permaner,tly .and toti:1lly disabled. 

ORDER 

The Referee's order, dated December 4, 1979, is modified. 

Claimant is hereby granted an award of permanent total 
disability, effective the date of this order. 

Claimant's attorney is hereby gr,mted as o. reusonc,ble 
attorney's fee a sum equal to 25 % of the increased compensa­
tion granted by this order~ payable out of said compensation 
as paid, not to exceed $3,000. 
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Ms. Kathleen Germain, a vocatiorial rehabilitation
consultant, reported claimant said he was unable to lift,
unable to stand more i:han half an hou'i 'and unable to sit for
any length of time. He said he could walk only an hour-and-
a-half and had limited motion in his neck and his leg v/as
frequently numb. Claimant also reported he had cons\„ant
back pain and dizzy spells. Ms. Germain found claimant
probably would not be aided by vocational rehabilitation and
concluded he was not employable.

At the hearing, claimant testified he has difficulty
sitting, walking, sleeping and driving. He says he has
frequent dizzy spells and must rest twice a day and his
fingers go numb. Claimant stated he has constant pain for'
which he takes pain medication.

The Referee, based on all the evidence, felt claimant
was not permanently and totally disabled. However, based on
that same evidence-he found claimant v/as entitled to an
additional award of compensation equal to 32° for 10% unsched­
uled disability for injury to. his neck,

BOARD ON DE NOVO REVIEW

m

The Board, after de novo review, modifies the Referee's
order. There are two types of cases of permanent total
disability: (1) those arising from medical or physical
incapacity or (2) those arising from physical condition of
less than total incapacity'plus other none medical conditions,
such as age, education, motivation, etc. which when combined
together result in pe.rmanent total disability. The Board,
in this case, finds that claimant fits into the first category
The Board finds that claimant's injuries are of such severity,
that regardless of his motivation, he would not be able to 
engage in any gainful and .suitable employment. The Board
concludes claimant is permanently.and totally disabled.

#

ORDER

The Referee's order, dated December 4, 1979, is miodified

Claimant is hereby granted an award of permanent total
disability, effective the date of this order.

Claimant's attorney is hereby granted as a reasoncPole
attorney's fee a sum equal to 25% of the increased compensa­
tion granted by this order-, payable oui: of said compensation
as paid, not to exceed $3,000.
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· WCB CASE NO. 79-917 

WILLIAM G. FUNKE, CLAIMANT 
Steven Goldberg, Claimant's Atty. 
SAIF, Legal Services, Defense A~ty. 
Request for Review bY.., the SAIF 

ISSUE ON REVIEW 

April 25, 1980 

The State Accident ,Insuru.nce Fund (Fund) seeks review 
by the Board of the Referee's order which reversed its 
partiai denial for claimant 1 s ulnar nerve conditibn and 
remanded the c_laim to it for accept.:i.nce. 

-FACTS 

Claimant was employed as ·a' laborer :for a tannery and on 
November 28, 1977 testified that he was ~;tretching leather 
with. a whet stone and hit a so ft spot which flipped his· left 
wri·st ·under.· Claimant testified thot he felt immediate pain 
in his wrist and elbow. 

bi. William Charles initially diagnosed tenosynovitis 
and claimant gave a history of straining his wrist muscle at· 
work on November· 2·s, 1977. Dr~ Hoda examined claimant and , 
reported in 'December 1977 that claimant's complaints were ;'in 
the wrist,' forearm,· and now the medial _epicondyle. · Dr. Hoda 
releas·ea claimant for work on December 16, 1977. Dr. ·Hoda 
reported that cla'im·ant returned to wo'rk on December 13 · but 
he quit because ~e.developed tingling on the top of his left 
hand. · · · 

On Febru{try 15, 197-8, Dr. Thomas Boyden reported that· 
claimant was disabled from ·injury to his left ulnar nerve. 

'r·n Murch 197·8~ _:·the Unive~:;ft:y of Oregon Medical.. :.,chool_ 
found cl~imant had subluxating ~!nar nerve nnd phy~ical 
therapy. was co·mr,nence_d. Upon examina.ti.ori by. Dr. Hoda it was 
noted he had subluxation over the epicondyle _and va9 1.:e 
hypesthesia in the left hand and arrn. ·r1owever, the ulnar 
nerve function, especially motor, ~as intact. 

Subsequently, claimant had nerv0 cnnduction studies 
which Dr. Hoda said, 6ri. March 13, showed a slowin_g of velocity 
at the elbow, but no E1\1C chancres. 

. . 
On .May 17, 1978, i.Jr. Fraf!k Yat~;~1,. a neurologist .:it_ the 

University of Oregon llealth Sciences Center, reported his _ 
examination showed tr,.Lrn1at.i..c myositis. In October .l.978, Dr. 
Yatsu indicated that claimant also had a mobile left ulnar 
nerve and surgery was :c·ccommended f:or a transplant. G:1 · 
November 16, 1978, claimant was hosp~tillized and this snr9~ry 
was performed. 
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WILLIAM G. FUNKE, CLAIMANT
 teven Goldberg, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by^, the  AIF

I  UE ON REVIEW

WCB CA E NO. 79-917 April 25, 1980

The  tate Accident /Insurance Fund (Fund) seeks review
by the Board of the Referee’s order which reversed its
partial denial for claimant's ulnar nerve condition and
remanded the claim to it for acceptance.

FACT ' ■ ■'. ■

Claimant was employed as -a' laborer for a tannery and on
November 28, 1977 testified that ho was stretching leather
with a whet stone and hit a soft spot wJiich flipped his left
wrist under. • Claimant testified that he felt immediate pain
in his wrist and elbow.

br. William Charles initially diagnosed tenosynovitis
and claimant gave a history of straining his wrist muscle at’
work bn November 28, 1977. Dr. Hoda examined claimant and .
reported in 'December 1977 that claimant's complaints were.in
the wrist,' forearm,’ and now the medial epicondyle. Dr. Hoda
released claimant for work on December 16, 1977. Dr. Hoda
reported that claimant returned to work on Decen±>er 13 but
he quit because he_ developed tingling on the top of his left
■hand. • •

'On February 15, 197-8, Dr. Thomas Boyden reported that'
claimant was disabled from injury to his left ulnar nerve.

In March 1978,.the Universfty of Oregon Medical, rchool
found claimant had subluxating ulnar nerve and physical
therapy, was commenced. Upon examination by_ Dr. Hoda it was .•
noted he had subluxation over the epicondyle .and vague
hypesthesia in the left hand and arm. 'However, the ulnar
nerve function, especially motor, was intact.

 ubsequently, claimant had nerve conduction studies
which Dr. Hoda said,.oh,March 13, showed a slowing of velocity
at the elbow, but no EMG changes.

On .May 17, 1978, Dr. Frank Yatsu,,a neurologist at the
University of Oregon Health  ciences Center,- reported his
examination showed traumatic myositis. In October 1978, Dr,
Yatsu indicated that claimant also had a mobile left ulnar
nerve and surgery was recommended for a transplant. On
November 16, 1978, claimant was hospitalized and this surgery
was performed.
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Robert Anderson, on December 18, 1978, reported 
that his diagnosis was contusion and strain in the pa1rr.ar Q 
surface left hand and volar surface left forearm, acute and W 
traumatic tenosynovitis, and unrelated left ulnar nerve 
neuropathy. · In his opinion,. there ·was no objective evidence 
to substantiate relationship between tf!.e ulnar nerve: and the 
subsequent surgery to the initial injury. Dr. Anderson 
found very high functional overlay with insufficient objecti vc 
findings to explain claimant's complaints and clai~ant's 
condition was· stationary. 

On January 23, 1979, a partial denial o.£ the ulnar 
nerve palsy was issued by the Fund; 

On January 26, 1979, Dr. D01an Laycoe, of the University 
of Oregon Heal th Science Center and an orthopedist, op.ined 
that claimant .had subluxation ,of the ulnar nerve at the 
elbow secondary to neuropathy as a direct result of the 
November 1977 injury. The· surgical findings were consisten-t 
with the injury and the diagnosis and he disagieed with Dr. 
Anderson. · 

On February 2, 1979, Dr. Hoda reported that .claimant 
came to see .him to get him to retract statements he had made 
in his earlier report. The doctor stated he still felt 
there was no relationship between claimant's wri~t injuty 
and his ulnar nerve condition and concurred with Dr. And~rson. A 
Also, in FebLuary 1979, Dr. Yatsu indicated he concurred _, 
completely with the report of Dr. l\nderson . 

. On February 16, 1979, a Dc.:erminatiori Order granted 
compensation for temporary total disability only regarding.· 
the wrist condition which is the only accepted portion of 
the claim. 

On May l·, 1979, Dr. C.A. Fratzke reported that when 
claimant was examined at the orthopedic clinic in Janu~ry 
1978 after his injury he showed no trauma to the nerve·~nd 
no nerve injury .. Therefore, there was no causal relationship 
to the injury in.Dr. Fratzke 1 s opinion. 

On May 24, 1979 ,' Dr .. Sam Tabet opined that the first 
n~rve conduction studies and EMG showed a slowing of neive 
conduction velocity across the elbow of the ulnar nerve. 
Claimant did h~ve a subluxati~g .. ulnar nerv~. 

Dr. Laycoe testified at the second hearing.. It was his 
opinion that before the November 17, 1978 surgery cla:i.rr.ant 
had a subluxating nerve. The findings at surgery .we·rc 
consistent with inflammation of the nerve and cons is teht 
with the history of the injury. ·claimant also had ·u1;1·ar · 
neuropathy. The doctor felt claimant could have had pre- ~ 
existing subluxation and the injury then caused the ne~ropathy. WI' 
Dr. Laycoe felt claimant's nerve condition was causally 
related to the industrial _injury. · 
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Dr. Robert Anderson, on December 18, 1978, reported
that his diagnosis was contusion and. strain in the palmar
surface left hand and volar surface left forearm, acute and
traumatic tenosynovitis, and unrelated left ulnar nerve
neuropathy. • In his opinion,, there was no objective evidence
to substantiate relationship between the ulnar nerve and the
subsequent surgery to the initial injury. Dr. Anderson
found very high functional overlay with insufficient objective
findings to explain claimant's complaints and claimant's
condition was' stationary.

On January 23, 1979, a partial denial of the ulnar
nerve palsy was issued by the Fund.

On January 26, 1979, Dr. Bryan Laycoe, of the University
of Oregon Health  cience Center and an orthopedist, opined
that claimant had subluxation of the ulnar nerve at the
elbow secondary to neuropathy as a direct result of the
November 1977 injury. The surgical findings were consistent
with the injury and the diagnosis and he disagreed v/ith Dr.
Anderson.

On February 2, 1979, Dr. Hoda reported that .claimant
came to see him to get him to retract statements he had made
in his earlier report. The doctor stated he still felt
there was no relationship between claimant's wrist injury
and his ulnar nerve condition and concurred with Dr. Anderson.
Also, in February 1979, Dr. Yatsu indicated he concurred
completely with the report of Dr. Anderson.

On February 16 , 1979 , a Dc;;erminatioh Order granted
compensation for temporary total disability only regarding-
the wrist condition which is the only accepted portion of
the claim. ...

•

On May 1-, 1979, Dr. C.A. Fratzke reported that when
claimant was examined at the orthopedic clinic in January- 
1978 after his injury he showed no trauma to the nerve and
no nerve injury. . Therefore,. there was no causal relationship
to the injury in Dr. Fratzke's opinion.

On May 24 , 1979 ,' Dr. . am Tabet opined that the first' 
nerve conduction studies and EMG showed a slowing of nerve
conduction velocity across the elbow of the ulnar nerve.
Claimant did have a subluxating ulnar nerve.

Dr. Laycoe testified at the second hearing. 'It was his
opinion that before the November 17, 1978 surgery claimant
had a subluxating nerve. The findings at surgery .were
consistent with inflammation of the nerve and consistent
with the history of the injury. Claimant also had 'ulnar
neuropathy. The doctor felt claimant could have had pre­
existing subluxation and the injury then caused the neuropathy.
Dr. Laycoe felt claimant's nerve condition was causally
related to the industrial injury.
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Dr. Yatsu testified at the hea.rinq that he saw claimant 
on April- 20, 1978 and saw no evidence of ulnar neuropathy. 
The ipjury did not cause any subluxation, but claimant did• 
have a long tortuous ulnar. nerve which was unusual. The 
only condition that he found was.myositis. In the doctor's 
opinion, there was. no causal connection between· the ulnar_ 
nerve and the indqstricll injury. 

The R~feree found, based_particulclrly on Dr. Laycoe's 
testimony, th~t the causcll relationship of the ulnar norve 
condition tb the industrial injury 'had been proven and 
remanded that portion of the claim to the F'und for acceptance 
and an attorney's. fee of - $1, 4_00. 

BOARD ON DE NOVO REVIm•J 

The Board; after de novo review,· reverses the Referee I s 
order. Drs. Anderson, Hoda & Yatsu all- do not find ~ny 
causal relationship between claimant's• ii:ij ury of NovQmber · . 
28, 1977 and the ulnar -nerve co0dition. Dr. Laycoe did find 

si,;ch a relationship. 'l'he Board .:in'ds that the prepon de ranee 
of the evidence does not suppo::~t o causal connection betwe·cn 
claimant's injury and the ulnar nerve condition. Thcccforo~ 
the Board finds claimant. has failed to prove by a prc'pon<ler­
ance of the evidence a causal relationship be~ween his 
injury and the ul-nar nerve condition. I3ased on this !:indinq, 
the Board reverses the Referee's orcl0r and would approvr~ ·the 
Fund's denial of this conditi6n. 

ORDER 

The Referee's order, dated AugL,~t 20, 1979·, is reversed 
in its entirety. 

The denial issued by the State Accident Insurance Puna· 
is hereby reinstated and approved. 
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Dr. Yatsu testified at the hearinq that he saw claimant
on April 20, 1978 and saw no evidence of ulnar neuropathy.
The injury did not cause any subluxation, but claimant did’
have a long tortuous ulnar, nerve whicii was unusual. The 
only condition that he found was .myositis. In the doctor's
opinion, there was no causal connection between the ulnar,
nerve and the industrial injury.

The Referee found, based particularly on Dr. Laycoe's
testimony, that the causal relationship of the ulnar nerve
condition to the industrial injui-y had been proven and
remanded that portion of the claim to the Fund for acceptance
and an attorney's, fee of $1,400.

BOARD ON DE NOVO REVIEW ‘ .

The Board, after de novo .reviewreverses the Referee's
order. Drs. Anderson, Hoda & Yatsu all- do not find any
causal relationship between claimant's- injury of November'
28, 1977 and the ulnar -nerve condition. Dr. Laycoe did find

9

such a relationship. The Board ..'inds that the preponderance
of the evidence does not support a causal connection between
claimant's injury and the ulnar nerve condition. Therefore,
the Board finds claimant has failed to prove by a preponder­
ance of the evidence a causal irelationship between his
injury and the ul«nar nerve condition. Based on this finding,
the Board reverses the Referee's order and v;ould approve -the
Fund's denial of this condition.

ORDER

The Referee's order, dated August 20 , ,1979 , is reversed
in its entirety.

The denial issued by the  tate Accident Insurance Fund'
is hereby reinstated and app.roved.
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CASE NO. 79-6765 

JANICE GONSALVES, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order of Dismissal 

April 25, 1980 

On February 1s; 1980 the employer requested Bo.:u:,~. review 
of the Referee's order, dated January 23, 1980, which directed 
it to furnish samples of every "photoresist" available and 

• to furnish claimant's attorney a list of dates on whic~ air 
:.quality tests were conducted fro.:1 January 8, 1979 to the dat.,:: 
of.the hearing. On April 18, 1980 claimant, by.and thro~gh 
her att0rney, requested that the .request for review be· dis­
missed for the reason that the Ref cree 1 s order was not a fino. l 
order appeal able under the provisions of ORS 656. ·289. 

The Board conciudes that even though the Referee gave the 
parties cippeal rights, the Interim Order of ,January 23, 19 80 · 
was not a final and appealable· order and the employer's request 
for review should be dismissed; 

IT IS SO ORDERED. 
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WCB CA E NO. 79-6765
JANICE GON ALVE , CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Order of Dismissal

April 25, 1980
#

On February 18, 1980 the employer requested Board review
of the Referee's order, dated January 23, 1980, which directed
it to furnish samples of every "photoresist" available and
to furnish claimant's attorney a list of dates on which air
•quality tests were conducted from January 8 , 1979 to the dciLo
of,the hearing. On April 18, 1980 claimant, by.and through
her attorney, requested that the request for review be'dis­
missed for the reason that the Referee's order was not a final
order appealable under the provisions of OR 656.*289 .

The Board concludes that even though the Referee gave the
parties appeal rights, the Interim Order of January 23, 1980
was not a final and appealable order and che employer's request
for review should be dismissed;

IT I  O ORDERED.
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WCB CASE NO. 78-6613 

ELOISE HAIR, CLAIM.ANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's -Attys. 
Schwabe,· Williamson, Wyatt,. Moore 

& Roberts, Emplciy~i~s,Attvs. _: 
Request for Review by Employer 

ISSUE ON REVIEW 

. April 25, 1980 

The employer7 carrier seeks Gou.rel re view o::: the p,_, feree' :-: 
order which found that claimant was perP.'.anently and tocally· 
dis ab led. . 

FACTS 

Cliimant, a 4i-yeci old floor woman with GAF Cor~oration, 
on Mar.ch 19, 197~, injured her le ft knee while benc1inq clown 
to pick ·up records. Dr. Howard G~ist reported "that cl<J.ir.id.nt 
had been aware~£ ~repitation in the region of both of hei 
kneecaps for several years, but only recently had they been 
symptomatic·. ·she_ indicated th_at in J\pril of 1972·, her left 
knee bi~an s0~lling_and she was treated b~-Dr. Wagner. · 
Fluid ~a~ di~wri off 6f her.knee. Dr. Gei~t fo~nd that 
cl~i~arit had a very unstable left patella which was easily' -­
displaced laterally. His diagnosis was a ·congenitally unst'able 
left patella ind ~hondromalacia of the patella bilaterally 
which was ~ymptomatic at that time only in the left kne~. 
H_e fe).t that· claimant's condition could possibly deteriorate 
and that she·,n1ay need a patellectomy. In September ,1972, 
Dr.· Geist found that .claimant had an elevi.."ltec! "sed" 1:ate 'and 
was concern.ea if claimant had rnonart1cular rheumatoid arth:... 

' • J ' • 

ritis. He·referred, cl0imant to Dr. Stephen Maks for evalua-
tion. Dr. Geist, in.: October 19 7 2, reported that Dr. Maks di 6 . 
not feel that claimant.had- rheumatoid arthritis but probably 
had reactive synovitis due to ove~use of her knees. Dr. 
Geist re'ported that claimant was developing increasinc; _ 
symptomatology in her ricrht knee, very similar to that on 
the. left. Dr. Geist finally deteimined that claimahi had. 
rheumatoid arthritis in her knees. ·During 1973, claimant 
began treating with Dr. Maks. On Decem:oe r 4, 19 72, Dr. 
Geist performed a left patellectomy. 

On May 8, 19 7 3 ,· Dr. .Steph0n Maks indi catcd that he: had 
diagnosed claimar.it' s: conch tion_ as poly articular rheurna toid . · 
ar·thri tis. · ffe noted_ that from- the., history, this had began 
when she strained her knee on the job on 'cipproximatel:i l,p~il 
8, 1972. 

Dr. Geist, on December 18, 1973, reported that claimant 
was in need of no- further orthopedic treatment and he ~ad 
dis charg:ed her. 
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ELOI E HAIR, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 chwabe,■ Williamson, Wyatt,. Moore •

& Roberts, Employer’s.Attvs.
Request for Review by Employer
issue’ on review '

The employerr carrier seeks Board review of the )h.'teree'
order which found that claimant was permanently and totally
disabled.

FACT . . •
Cla!imant, a 42-year-old floor woman with- GAF Corporation,

on March 19, 1972, injured her left knee while bendinq down
to pick 'up records. Dr. Howard Geist reported 'that claimant
had been aware of crepitation in the reqion of both of her
kneecaps for several years, but only recently had they been
symptomatic. ’ he indicated that in .April, of 1972-, her left
knee began swelling.and she,was treated by-Dr. Wagner,
Fluid was drawn off of her.knee. Dr. Geist found that
claimant had. a very unstable left patella which was easily' -'
displaced' lat'erally. His diagnosis was- a 'congenitally unstable
left patella and chondromalacia of the patella bilaterally
which was symptomatic at that time only in the left knee.
He felt that'' claimant' s condition -could possibly deteriorate;
and that she',may need a patellectomy. In  eptember ,1972 ,
Dr.' Geist found that .claimant had an elevated "sed" rate 'and
was concerned if claimant had monarticular rheumatoid arth­
ritis. He'referred- claimant to Dr.  tephen Maks for evalua­
tion. Dr. Geist, in.^0ctober 1972, ,:reported that Dr, Maks die.'
not feel that'claimant had-rheumatoid arthritis but probably •
had reactive synovitis due to overuse of her knees. Dr.
Geist reported that claimant was developing increasing
symptomatology in her right knee, very similar to that on
the. left. Dr, Geist finally determined that claimant had
rheumatoid arthritis in her knees. -During 1973, claimant -
began treating with Dr. Maks, On December 4, 1972, Dr.
Geist performed a left patellectomy.

WCB CA E NO. 78-6613 ' April 25, 1980

On May 8, 1973,- Dr. . tephen Maks indicated that ho had
diagnosed claimant's, condition, as po.lyarticular rheumatoid
arthritis. ' He noted that from- the.-history, this had began
when she strained her knee on the job on ’approximately April
8, 1972. 

Dr. Geist, on December 18, 1973, reported that claimant
was in need of no- further orthopedic treatment and he Wad
discharged her. . ' .
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Determination Order, dated May_ 15., 19 7 4, -·gran tr.d 
claimant an award of temporary total di~ability compensation 
and compensation equal to 52. 5 ° for 35::, loss of her left · 
leg. 

The employer-carrier had denied cl•airnant' s claim for 
the rheumatoid arthritis condition. Claimant appealeG this 
denial and on March 3, 1975, an Opinion and Order was entered 
by a Referee which remahded the claim to the employer­
carrier for acceptance and payment of compensation. This 
order was affirmed.by the Board after de nova review. 

In February 1976, Dr. Maks reported that he was treating 
claimant approximately every t~o to four w~eks. He opined. 
that claimant had moderately·severe polyarticular rheumatoid 
arthritis. 

' 
Mr. David Rollins, a vocational rehabilitation specialist,· 

in_April 1976, reported that claimant had given up hope of_ 
ever returning to work ·because of her arthritis. Claimant 
indicated to Mr. Rollins she had considerable difficulty in 
coping with the activities of-da~ly living and fulfilling 
her role and responsibilities as a mother and housewife. 
Claimant reported that the arthritis had ·spread to her · 
wrist,-fingers, both hands, shoulders and "mandible". Mr. 
Rollins opined that because of the disabling affects of the 
rheumatoid arthritis, claimant would probably never, in the 
forseeable future, return to gainful employment . 

. In June 1977, or. Maks had reported that claimant had 
responded to the treatment and that her condition had at 
least temporarily stablized. However, he felt she was still 
disabled. Dr. Maks did not feel claimant would be able to 
return to her former employment or any type of employment 
because of• the medical treatment she was receiving at that 
time allowe·a her just enough· activity to take care of her 
personal needs. 

Dr. Rocquelyn .1astak, in ,J,,nuary 1978, opined that 
claimant was totally· ~nd permanently disabled from any type 
of emp laymen t. 

On March 3, 1978, Dr. Theodore Pasqdesi reportcrl that 
claimant told him- that the arthritis h'-:d spread to all of 
her joints. It was his opinion that claimant probably was: 
having early symptoms of rheumatoid arthritis at the time 1 

her left knee began to bother her. Dr. Pasquesi opined·that 
claimant's condition was 'medically stationary. He felt that 
because of-her left knee, any o~cupation in which she would 
be employed would have to be predominantly a ~edentary one 
in nature. 

A Second Determination Order, dated. June 19, · 19 78 ,. 
awarded claimant additional temporary total disability 
compen_sa tion. 

-160-

. r 

A Determination Order, dated May 15., 1974 , 'grantod'
claimant an award of temporary total disability compensation
and compensation equal to 52.5° for 351 loss of her left
leg.

The employer-carrier had denied claimant's claim for
the rheumatoid arthritis condition. Claimant appealed this
denial and on March 3, 1975, an Opinion and Order was entered
by a Referee which remanded the claim to the employer-
carrier for acceptance and payment of compensation. This
order was affirmed, by the Board after de novo review.

In February 1976, Dr. Maks reported that he was treating
claimant approximately every two to four weeks. He opined
that claimant had moderately'severe polyarticular rheumatoid
arthritis.

Mr. David Rollins, a vocational rehabilitation specialist,-
in.April 1976, reported that claimant had given up hope of
ever returning to work because of her arthritis. Claimant
indicated to Mr. Rollins she had considerable difficulty in 
coping with the activities of-daily living and fulfilling
her role and responsibilities as a mother and housewife.
Claimant reported that the arthritis had spread to her
wrist, fingers, both hands, shoulders and "mandible". Mr-
Rollins opined that because of the disabling affects of the
rheumatoid arthritis, claimant would probably never, in the
forseeable future, return to gainful employment.

.In June 1977, Dr. Maks had reported that claimant had
responded to the treatment and that her condition had at 
least temporarily stablized. However, he felt she was still
disabled. Dr. Maks did not feel claimant would be able to 
return to her former employment or any type of employment
because of- the medical treatment she was receiving at that
time allowed her just enough■activity to take care of her
personal needs.

#

Dr. Rocquelyn Jastak, in O-inuary 1978, opined that
claimant was totally and permaricntly disabled from any type
of employment. . ' ' • -

On March 3, 1978, Dr. Theodore
claimant told him* that the arthritis
her joints. It was his opinion that
having early symptoms of rheumatoid
her left knee began to bother her. 
claimant’s condition was ’medically s
because of-her left knee, any o.ccupa
be employed would have to be predomi
in nature.

Pasqiiesi reported that
had spread to all of 

claimant probably was'
arthritis at the time '
Dr. Pasquesi opined that
tationary. He felt that
tion in which she would
nantly a sedentary one

A  econd Determination Order, dated June 19 , 1978,.
awarded claimant additional temporary total disability
compensation.

-160-

• 

' 



       
           

        
        

        
       

          

      
        

         
         

             
      

        
         
          

          
          

      
           
       

           
  

      

         
         

        
          

         
        

       
          

    

         
          
           

      
            
          

        
          

          
        

          
          

         
       

     

I • I ••• 1,. \ I• '\ i',1 l ' 
•. . . ·'ii. ·r..\! ! ;.r,, . . . 

I·n ·Noven}b_er• ·.19 .7 8,, ·Dr.. Jastak repo r.· ted ·.tha-t shr:.' had 
change<;]. -her ·op:Ln-ion _and _:that _she now ·no lon(Je:~ ,felt ·.LhaL 
claimant Is rheumatoid ~art-hr-i ti-s .. was -related ',to her ir.dust-ri·al 
,inju_Pf: · ,She ·rep_or,ted ·-1:hat· 'c\~:~mar;t ,\.;.':IS :rr~i-ni:mu).:ly educated 
anq :llD.!3ki)).ed·, .b.ut_,.-i;h/tt ,she ;feJ.t cccJa_;i_man:t· :mi9h:t' .,be ._rc.l1..a1.nc_d 
for.'?- -s.edcntary type ,of J.Qb ·,that-qia··-,n_ot·,requirc prolonge_c;l 
s_ta,ndi-ng qr lifting •. , . 

1. ·, <I 

At ••t_he he,a,1~;i.ng,. _·cl a:iman-t -tcs t,,1.·:f,i_ed •.tl:ia.t l:cr .arthr:i -cic 
_condi:t.ion -was ·_be.tter _;:1,t: -~he -tJ.mc ,of th.e -he;·H:-i~nc; .than in· ... 
·1973.. She _s.tc,1-_te<;l th?t ~s.he {Pe.-rforme_\1 sucp -h.ou_scwor½:, ,.:is 
washi;ng,, •Vaci,rnmi_Q-g, dll_st-in_g ,and -coqk-ing. ,She -:sai_d ,,th.at sh.e 
is _ap_l_e t__o d'.rj_ ve ,a ,Cf:ir .. to __ do :he.r ;s)_1oppi-ng a:-id .'Spends -;:t-ime 
knL_:ttj..:ti.9,, cro...,c;he.ti.1:19, :re_a.cl,i-ng_, v_a._cc1 tioni_ng,, 1,Wu.;tchi-n9 tc1c-
.v~ ?J.o,ri .. 9 nd .?tJendi•:i:ig .p,hyr_ch_. CJ.~irn~o•t .~te_s,t-i:f•ipd ,th_.:i. t s_he 
.has not ·1ook.e.d for -,w-Q;::k ,s·i:nc.e the :0.?.L1~h J:9'72 i-n~ ury ,nor~JJ~.s 
,s,he wo_r~ed :or .attemp,t_~d ,,wgrk ~sii1_c_e ,-,_t)1:a.t :J:;L_me_. .spe ind~_c,at<2cl., 
howeve~r., .th<e1.:t sh_e -p;i:--..e:v:•io_u_s ly :had ;W,o_r]:(e,d ,-j,n ,a canne:r-:,y, ~a$ u · · 

we+·l a.,_s in a typi,ng 1_pos'i,tj.on ·for J0h_t3 ·Mo.tor V,._e)-1:icles ,D_iyi•~•i,on~ 

Th_e iRe{e.r.ee, .,9.-;t:t.e:r :re:v;i.ewi:ng :a1l 1l ,tl}e .,~yj.,_clenc~ ,:i,r:i. "'tl}i•.s 
.q1se, •f-9un_d ,tha;t _cu.a,i,rnan,t \W.?-,_S ,.en:t'it{l!3_d ,to ·i:l.n ,awar:_d ,o.f ,corrmen­
_sa.tion :for ,pe;rm.anent •:t.o_t_au. ,.disab-i'il-·t-ty,, ,ef:fe.ct·i-y_e ·.March ;1.,· 
,1;9 7 8_. -The R_eJ.er,ee awa:rd_ec;l (c1:a•i:m.?nJ,' ;S at,tor:D~.Y ,a .fe_c o'.u:t· ;of 
-tJ;ie j.:n9rea.s_ed .c::or:iw.eQ§.?J·i•pn_. . 

BOJ\:RD ON ;OE ·NOVO •REYiI:EW 

'.I'.h~ Bo ar,cl,, a_-fteT .i,ge J,.ovo 17c y•i~.~,, \mod4,.'.f•i e.s tJ1e il~_p:'f,E'}l.~.e··' ,:s 
.o'r.ae:r_. The _Boa-rd f i,nd_s ,t_hi?-•t- ._tJ:1e :prio-r 1de;ti?•r:mi•nation !hha,t 
cl.atmant•1 .s r_h_eµma-toid ar,th:ri,tis \w'as -1:e_l·a-ted Jo !her 1.-(1dus1t,1~ia!). 
,j-njuyy .was r_es Dli.di.ca-ta_. '.lj~~eve;r" :th¢ 'Boa_r,d :do.e_s ,_not ,find 
-that the -med-ica·l .evidence ;i-n •th·i•S :cas0 •a;lon·e 1es.tab1lishcs . , - • • - -· ., . . . -, . . . '" • . , , . ,. - I' ·•~ . (., . , . •· ' . . + • . . • 

_tha:t .c'.lai rn,~rn:t -,i_s :Pe-rmane,n\t'l!y ,apq 1totciil'l,y d;;i..'.s'at?.(Led_ .. '·','he 
p_repondenrnce ,of ;t):i.e ,l"fle.d;i'_cai ,e:iid_e_n,t;:_1; frid\1,.cates :fha•t :cJa'.i,m.:m.t 
is capab·lc o:f ,s_ede.D-t.a•r:y :type of :en:ip),oy.rr.e_n,t. \wh i:ch ,do.cs ~no,t 
requi_,r.e :p-rolon9ed ;sJ:0;ndi:.n'J o;r ·l•i f 1t~i:.r:i,,_,1. 

C;La-iman,t, ;by :tier ,0.½'.!J :tes;tim0ny, ih .:, s not \workc~d,, so_uc_Jh\t 
work or a tte.mp;ted -w_6r]5 _s:i,._n.(::e }1arc_h 19 72._. ;She' .1.tes·,t,i-f ie<.:1 •.t~1a.:t 
she is ab'l•.e ,fo \engage j•n ,a ,se_:ri_e_s .of ,,:1c,:t·i:vi,ti•_es ·d.::n:cil'uc;l,i•ng 
c_roch_eti ng, :knj."t~t+:ng_, peifopmt:n•j :h'c:i_u~,_0w.0rk;, ta_nd ·.O;the-r ,0ut:s·i.d1:! 
a_cti vJ.,t:ies at th·i:s · -t_ime_. ·Bas_e:a ,o_n JJ:ii,_s 't!3Ni¢l.ence:, 1th~ J3oar._q 
finds ,that ,cJa;i-mal};t ~ha_s _no,t ,shown ._a ·wi :....li:-ngness ;to :~<:;ek · 
-regular .gc;1i•.-t:i:f.t,1:l ,e.mpl-oymr2nt; ;,or ,_t)J.pt ,she 1h-as :f'.l.a_d_c re,aso0ab::le 
ef.forts ,:to obta-i•n ·s,uch ,emp!loymen•,t. !l'her,efore, ·.·,the ·Boa,Ld, 
~f-ter rev.iew-i-no- ai1 ,t-he .e;vide·n_c·e· . •-fi-nds -tha·t· ,'c1·~:{~,-,;n,t i:s ·no;t . .. ' . . ' .. - .. ~ .. . . .. ... . . . ·' . . . ' - ' . . . . . 

pe nnane_n\tly .a:nd -totally dj.'s 9b'le_d. 'However,, :tl:ie ·Bo.9 r d /loes 
find ·,tha:t .cl_a·i-:i:nant' s ,condi,t,i-_qr:i .d,oes r:.esul:t i:n .a ~oss .of •W2'Je 
earni_ng ,cap~9i[ty and fi:zi.ds <tJ1_a:t .cJ.aj,rnan-:t is .en1tit::iLed 1.tc :an 
awa:r,d of _c_ompens_a.tJ.on .eg._ual ·,to 19;2i0 \for 60 '.'/, _,un·s.chedulc>,u 
dj.s ab~iJ. ty :for he-r -rhe\.imat-o:i.d arl._h-ritis c0ndi _tion_ .. ,\ccord_i1ncjJ.·y,, 
t;l:i.e J3o?;r.d so modi fies -the Re:f~ree':s or.de•r_. 

In -Novernber'’Dr. Jastak a'eported -.that she had
0^ changed 'her 'opinion .and that she now no longer .felt '.that

claimant's rheumatoid ^arthritis .was ;reiated '.to her j.ndustri-a,l
.injury. „ he reported 'that cdaiinant Avas rmi-nimally educated
and unskilled-, b.ut,.‘that she .-fe.it-.c.l.aiman't .might „be -.rctiaincd
for .a -sedentary .type -,'of job that-did‘.not" prolonged

, s.tanding or lifting, e • ' • • '

At-the heg-ring,,-claimant -test-r-fied -that licr ...arthri.ti.c
condition-was'-better .at .the -time -o.f the hearinc; than in 
'1973..  he stated that -.she .-pe.-rform.ed such housowork .as
washing,, -vacuuming, dust-in.g ..and -co.qk-ing,. . he -;said that the
is .able t.o d-rive ,a 'Car .to ..do ;he.r t.hopp.ing and tp.dnds -time
knitting., crot:he.ting, .-reading., vacationing,, vwaLching teie-
vis-ion ..and ,at-tendi-ng ..church. Claimant .itest-itied that she
•has not looked -for -.work since the .-Ma.p.ch i9'72 injury tor'.has 
.she wo.rked ,p.r .at.-ternpted ^,wp.rk pinee tba.t tits.-  he indi.cate.d,,
however., that she prey-iously ;had -w.Q^.He.d .-.in cannery., ..as ■■
weil as in a typing ,p,osi-tion ‘for th.e 'Motor -Vphicles -Diyis-ion,.

T'he ‘Refer.ee, .a.-tte-r •reviewing aii the ,,eyi-,dence ,in this
•case, -f-oun.d that .claimant \W,as ,,entitde.d to an .award p-f pomp.en-
satipn tor .permanent t.ot.ai -.di.sabi'-l-i-fcy.-, vef:fe.Gt-iy..o ‘March •!.,
.19 78,. -T-he Ref.er.ee awarded piai-m.antfs atto,r:ne.y .a ie.e o'.ut -pf
•the increas.ed comp,ens.at-.ipn,.

BOARD ON ;DE •NQ.VO 'REVIEW' ,,

The Board., a.-fteg: :de ,npy.o rcyi.ew,, imodities t.:he ?]ic;f,ere,e'',:s
.o'rder.. The .Board ri-nds that the ;p-ri-Gr ,-determinatipi) ith.at
.Gla-i-man-t’'.s rh.eumatoid arthritis iw'as -rel-a-ted jto ^her -indu itr.ial
•injury -.was res jli.di.ca-ta.. iioweve-iy the -Bpa.rd :dpes .not tind
thgt .the -med-iGai .ey-idence in this pase -aion'e (establishes
that .olairaant is rp.e-.rmarientiy -and total'.l-y i.d.i'sab.ied.. ’Tho
prepondera-nce .pf the -me.d-iGai py-id.en.eo -i.-ndi.ea-.tes that piai-mant
is capab'le o f p.eden-tary type pf ..empioyment iwhich 'do.cs pot
require rprolonged .standing pr l-iftin'i.

Claimant., ty tor .-own testimony, ‘has not \W,ork.od,, so.vighit
work or attempted w.ork .since ’’March 19 72.. j he'.testi-fied vthat
she is abi.e ;to pngage in a per-i-es pf ,aGt-iyit.i'.es •inpluding
c.roeh.eting, ;kn-itt-ing, perfprmtng rn'p.us.ew.prk,, pnd Pthe-r ,o.uts-i,de
a.Gtivi ties at th-is ' time.. 'Based p.n this vey-i.denee', the ;Boa-r,d
finds that ^claimant '.has not 'shov^/n ,.a -wij.lin,gness to .s.eek
regular -gaintul p.mploymen.t .or that ,she i.has -made re,asor.ab>ie
.ef-fo-rts tp obta-in _ s-uch •pmployme.nt,. -The.r.GfGr.e , .t;he 'jB.oar.d/
after reyiew-ing a'll the .eyidence,, 'finds -that ,eia'imant is :no.t
-permanently .and -tota-lly disabled. ''However,, -.the Bo.ard >does
.find 'that .claimant's .condi-t-ion .d.oes rpsuit in ,a loss ,o.f *w.age
earn-i.ng .capac-ity and f-inds that -claiman-t is .entit-led to .an
award of ,c.ompens.at-ip,n .eq.,ual 'to 19:2'^ 'for .60o ,un's.che,dulo..d
disability for he-r -rheuTnato,id a-rth-r-itis condition,. .According-l-y,,
the Board so modifies the .Re-fereel's order.
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Th,. '.·i:::,,t,.::•.l':0; orclf~r·,._·duted-;l\pr.i!]:· 6, 1979·, .,::•' .. , :;"···:·•· -·· 
H:1.:.!r.tc,-1 iJ._, -,1_11·_1,!·i:dc1·, :t:!ated May,.2,· 1979, is·modiri.c·,:l. 

Cl.aimant i:j .hereby qrantec.1 311 award of cori1pcnsation 
equal to 19.2° for. 60% unscheduled disability for her ·rhcum.:.1tc,id 
arthritis condition. This award is in lieu o i' any p1:·ovi6us· ·· 
awards of unscheduled disability. The remainder of the 
Referee's prder· is affirmed. 

·WCB. CASE NO. 79·-39 59 

JOSEPH R~ JAIKIN, CLAIMANT' 
Richard Maizels; Claimant•~ At~y. 
SAIF, Legal- Services=, Defense Atty. 
Request for Review by Claimant 

ISSUE ON REV IE\·! 

CJ.airnan t sc-'.!ks Board rc!vicw of' the'. l{cf,~r•·.:>' :; cir,:·:,_, ·r 
1-1h i c:h ~1 £firmed the S tatc Accic]e n t _;: 1:,: u ·,: :.rn ..--.,l.: r· r, '.·, ci 1 ,.; ( :· ;,_:, rci n-
n. f t,c:r refer.red to as the Fund} .-:0.::;1~ .. ,.d. of ccrl:,1 i:i i:\::d;_,.·:il 
b:i.1ls alleqedly related to clc1i.,1.J:·1L' :-; .-,,..:::ci.~ptc·,:": :ir,:j·,,.'. .. /. 

C~.l_;ii.r,t,)nt·, ·a 38--\:'.::;Jr=-c,l, . .:! r .. ~ .. ~: ... :t-l-:()L~: .~.~-1~-j-\.1:1.-c:r:1 1~.·L: .. i~;.:; . ..:;.: •::-1: 
:,·.=miia.ri· ),' 197r), while·,' i·,·1.c.:r.1;:mq., .. 1<:: 01'fi.c,::. f11.n~-~i:.i:i·,·c:. ::.:r·. 
1·}j__-l_J_i __ i]Tf1 i)t":ll."S0°ns,· 01\.T' 1 Cl)J~U/:i::r·y· __ :::.:1;, 7:q·:-1:~1 , .l~t-]!)CJ:i:-tc:r.7 :.~h;·1L~· ~-··j~;i"i.n1,·:r .. ~: 

(.;C)n·:plc..1.i~ ... 1:-~~,..-1 c1.£· fJain ~.r. Li;(: c~c~1.-:.;,:"".iJ iJ,,·1,:·.:~~-, ri(_;:·1t: :~•ilt_)ll-l=-.J~·::·:· ~:11·:ti 

-1, ... , ....... ti'"!1 
.:)· -c of·. ·•·)1•r-,--·:rr-·•-1----,·1 .. · .:. ...... ) 1"-)l'..,J...'n-·' --"":·,1r11··:,-,· -;• .. c ... t.: .. ~L ..... •~-•.~ ... ; wa.-.i . c.11 l "'·'•"··'-- •~:-.-t •• , .. :· L.·.v·... 1.t •• i~ .. tj '-~-- _,-_ .J .J,.. .~1..-: 

(jj_ C-tiJDC:-"~c?;.•.:t (~ J:)OSSii)} e (;\•~· i~'Ji~·:a 1. C."C.) c~·: J.-:::~'3:i.()~1 anc7 .L-C!(:f)f1~;;:-~·:rl(.it.~•~: 

::h.':: t cJ.ai:r:an t be ho::,'. pi i" .. :·:.1. i ;:,.::·d f:·)r , .. i:i.a,;nos tic -;:.,::::~ \~.i.1~ :r. 

On fr::bruary ~::'., .19'/'.!,, ;:ir. i-1ic\!::i-~:-:i·E1.il...:::,.:r;;',!l, i:\.:::. 
·-rr·nr•-e-'i. ,:hat c1 -;im-u·, :- ]· ·1.- 1 :-;cv:-_::_,.·,c:. p,_::~:k ,1,~d c:hc;..:,t -_,:;~1j.n .. ,nd 
.L ,:..J.~ .. l- · .• \.. L, . • :·.:'·~· ": •. _. <.~. •·.' 

:lC)\•?P~.1-� ru:~(~1-:. st.J. 1: i. . . n\'.':~::;::~. i [t __ · c.L~r1_\JP(J~:i~:r-'i t11, i:Jf~ctc: I~~~:.: ·c,.,:."Lc·a .L L~-1f',J.:-~~tc::3. c 
'•. 

· s t:.r:,:~ i~.,. 

c~J ,:·1. i.n1:1T1 ~~ \~JaS'.;. _!"1c~>~·q?_i l~_~i-J ~ ~::(-:r: -:;:,11 _1:\:~iJJ~! . .tar:~/ 2S, 19 7r,,1 
f·'c.l:;.1~1.L1_~-~/ ~:r:,, .T:)?0~ (_~1.:·:.;./,<.1t··:~ ,.:~·/ 1J\-:;"·\\'.\~.-r1t~ ~--r.~.·/::~ (.:f t(c-

c':p.i.n(c::, :'-;K "c,1 1 l, 
r:.L ·.-/hi t~h .,_'-'",~:·: ~>,>.-: 

-Hi2-

. '' ., ,~' 
(, I •I., 

---~~ ~·-·/l (._:.~·,.1. 

.er. i_0c
.■:;N order dated-. Aprid;- 6, 197J-,
•iii.fp.rr. dcr , [dated May\ 2, 1979, is • modi ried.

Claimant is .hereby granted an award o.f compensation
equal to 19.2° .tor 60% unscheduled disability for hor • rheumatoid
arthritis condition. This award is in lieu or any previous”
awards of unscheduled disability. The remainder of tne
Referee's order- is affirmed. • . ..

■WCB CA E NO. 79-3959

JO EPH R. JAIKIN, CLAIMANT'
Richard Maizels, Claimant's Atty. 
 AIF, Legal-  ervices^ Defense Atty. 
Request for Review by Claimant

I  UE ON REVIEW

April 25, 1980

#

Claimant seeks Board review of the Ida.i'cr o.i''.:'.? r
'-/liioh affirmed the  tate Accident iv.i.;-.\anco dm-rein-
a.fter referred to as the Fund) den.ral of co.rta.in m..;c.lrc;il
bills allegedly related to clnimarit' accepted .i.rrj i;.ry.

r-’ACTd

Cj.ai.ma t-, -a   -g-ea i;-old in a.ltoi:. .i.ajured i:^:n:k on
Janiia.ry 9,' 1979. while jvo:r rang.}, a or‘fLco. fu.nri. in.! ro.

'^arsons , on .Fcbrnary f'],., In'-’f ; reportc:d fr^n f- i''i aim’:
comp 1 ai ne.d o.f' pain in ft :; cero...i.l lieiok , r.i.ght ariOu'iiK";: i ii; i
ches t wimicin was of appi'ox.i.rf;ai-.e!!.v two ir.onths ' dura t;i or.. ;k';
d.i. acncsed a possib.1 e i:';- ei-ica 1 co re les:i.on and riicoiii'iinnded
fhat claiim-mt be hospi f.a.Ii teri ;n:u; diacniosti.-r; v.estiio;:.

On 'r'chruary 22, .I 'di, Or. f-iich.ae 1 • B lac;:-.ir,nn , i!'. C . ,
.reported' that claimar!,': 'lud scvei'O: nniJ elvest ;.'^.'iin ..md
iiov.'-mr neck st.j. i: i'nes.c. . ii>' d.Lacjivjse:': ni\ acute crrrvicvi.i- tnoiMc:
'st.raln. " '

Ciai.manL was- hosp/ifau iced on .!-’cij.ruary 25 , 1979 r;r-c'
tcb.rua.ry 26, ..1979. C.i.a.;.v,'an t i.ui'di rwc.'.n :-;-rr.vs (.ii: file '..ni'rv.i c.
sp.ine, skull, pi ceriu.caj._uiiye.Logrnm, and n nPL' u i n sr:-.in, a';.'
o.f 'w'nieh were rmr-n;.:i 1. .
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March 12, 1979, the FtL" (j advised the claimant that 
his injury had beeri classifie6 ~3 no~-disablinq. On ~a~ch 
19, 1979, Dr. Parsons reported tha~ clniman~ ~6ntinucd to 
c~mp+ain of pain in the interscapular c:.u:1:'!a of l'iis dorsal · 
·back. Clairna.nt iondicated this was agg~avated ,by flexinq_ his 
neck and .particularly by turnicq his head to either sia~~-
Dr .•.. Parsons co11tinued to treat claimant- with outpatL:-nt. 
phy_sica~ ~l'}er:apy and also with pain ,ncdication. ·,. 

On ·March 30 ,· 19.79 .:-irid April. 2,. 1979, t;:he Fund acivi.::;ecl. 
Good _Sama,ritc;i.n ·Hospital & Medical Center,- Dr. Keith ivl'ir.Jicy, 
Or." Richard Arkless· and the Hear't Clinic that their l>illir,gs 
for various, medical services had not been related to :.;laimant.' s 

. work injury_. 'l'he F\md .. i.Jvi's~a· ~l1cm th,1 t · they -could _not' make 
· paymen·t for their services without a report indicatiL.:_i their 
. fi_ndin-gs .and their relationship to the· injury. · · . ~ . .. . . . . 

, ·.- On Apri1•10·, i'9·i9,_- Dr .. Donald Wysham.rep~rt~d t'na_t . 
claimant had b~en hospitalized at Goo_d Samaritan on Fef:ir.uary · 
13; 1979 as .an ern~_rgen~y case .because of chest pain .. C~airnant 
ha·d noti'ced chest pain. an·a the onset. of .numbness· in the left 
sfd~ of .. his. t6ntjtie. and the lips associated with a sh6o~ing 
pain Ori the -iii:side of his left arm extending down into the 
forearm. This .was followed .shortly by a sharp paip ir. ·chc · 
mid-chest with ·a sense of panic and also faintness. Claimar.t 
also reported he was slightly nauseated. 

• • • •!, • 

. On Feb~uary. 'is, 1979 claimant un_derwent a stress e':1-ectrp-
cardiogram .whic_h was considered to be negat'ive_. Dr. Wysham 
referred :claimant to Dr. Wrigley, a gastroenterologist-for 
evaluation .. He .found claimant had a diaphragmatic herpi_a· 
and felt that claimant had a· gastro-esophageal reflux and 
began appropriate therapy. 

On April 20, 19 79, the Fund denied payment.· of medical 
bills for cla_imant's hospitalization of February 13, 1979 at 
Good Samaritan Hospital, his subsequent treatment and/or 
·services by Dr. Richard Ark less,. ·or. Wrigley and· the Heart 
Clinic. It was ihe· Fund's posi.tion that these services ware 
not related to the industrial-injury sustained on ·January 9, 
1979·. 

· In·May 1979,· Dr.· Parsons reported that claimant continued 
to complain o'f· pain between his shoulder olades which radiated 
both -up to the spine into the neck and .the base of the skull 
as well as caudally ihto his lower back. He also· reported 

i'ntermi ttent periods ,of tinglin~J or a -numb 'tee.ling in his 
left lower lip and ·occasionally in the left upper lip. 
Claimant continued to receive ·physical therapy treatments 
twice a week and to use medication. Dr. 'Parsons, in J'uly 
1979, reporte~-~hat cl~irnant began receiving ccirvical tr~ction 

. as well as. other forms of physical thc-rapy. Ile. reported· 
that claimant had continued to work at this. job- as .a realto.::-
during this time. · · 

-163-

#

#

On. March 1 , 1979 , the Furu advi.secl the claimant that
his injury had been classified ns non-disablinc. On March
19, 1979, Dr. Parsons reported that claimant continued to
complain of pain.in the interscapular area of his dorsal
back. Claimant i-ndicated this was aggravated 'by flexing his
neck and .particularly by turning his head to cither side.-
Dr,., Parsons continued to treat claimant with outpatient
physical therapy and also with pain .nodication.

On March 30, 1979 and April 2, 1979, the Fund ^icivised
Good  amaritan Hospital & Medical Center,- Dr. Keith Wrigley,
Dr. Richard Arkless’ and the Heart Clinic that their bil.lings
for various.medical services had not been related to claimant':
work injury. The Fund advised them that they could not' make
payment for their services without a report indicating uheir
findings .and their relationship to the injury.

, _ On April 10, 1979, Dr.. Donald Wysham. reported tnat
claimant had been hospitalized at Good  amaritan on February
13', 1979 as an emergency case .because of chest pain. . Claimant
had noticed chest pain.and the onset, of numbness in the left
side, of,.his, tongue, and the lips associated with a shooting
pain on the -inside of his left arm extending down into the
forearm. This .was followed .shortly by a sharp pain ir. che
mid-*chest with a sense of panic and also faintness. Claimant
also reported he was slightly nauseated.

Oh February 15, 1979 claimant underwent a stress electro­
cardiogram which was considered to be negative. Dr. Wysham
referred .claimant to Dr. Wrigley, a gastroenterologist for
evaluation. He found claimant had a diaphragmatic hernia
and felt that claimant had a' gastro-esophageal reflux and
began appropriate therapy.

On April 20, 1979, the Fund denied payment of medical
bills for claimant's hospitalization of February 13, 1979 at
Good  amaritan Hospital, his subsequent treatment and/or
services by Dr. Richard Arkless,. Dr. Wrigley and'the Heart
Clinic. It was the' Fund's position that these services were
not related to the industrial injury sustained on January 9,
1979. ■ ■

In May 1979,- Dr.' Parsons reported that claimant continued
to complain o'f- pain between his shoulder blades which radiated
both -up to the spine into the neck and .the base of the skull
as well as caudally into his lower back. He also'reported

intermittent periods of tingling or a -numb feeling in his
left lower lip and-occasionally in the left upper lip.
Claimant continued to receive physical therapy treatments
twice a week and to use medication. Dr. Parsons, in July
1979, reported that claimant began receiving cervical traction
as well as • other forms of physical therapy. lie. reported
that claimant had continued to work at this job- as .a realtor
during this time.^ -163-
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AwJust 27, 1979, Dr. Parsons re:portec'l that c.l.dlHhrnt. 
still co;nplained of pain· in the shoulder~ blades. and ;_)oscerior 
thoracic region. · Claima-nt reported that with turnin,_1. move­
ment13 0£ the head tow~n-d either side (1:Jc:.irticularly the 
right),'' he noticed a shooting pain fro·m between the should0.r 
bl'ades ', up· the back of n1.s neck. Clain-, . r. t con l.inucd 1:0 ,f.~.,: 

pain medication as well as physicc.i"l therapy and cervic1l 
traction.· Dr. Parsons found· that claif'lunt had· full 1:,.1WJR of 
cervical motion, but sti 11 complained of pain in thr} ~;ic:c r- · 
scapular region both with extreme flcxion of his neck and 
with. turning his neck fully to the ri0ht or left. nr. 
Parsons' _diagnosis continued :·to b·e chronic dorsal strain. 

. Dr.· Blackman, in September 1979, reported clai~1:.:rnt 
continu~d to complain of severe mid-back and chest pain and 
low neck pain and stiffness. lie_ felt these symptoms were 
related to clai~ant·1 s Jan~ary 9, 1979 injury. He felt that 
claimant's medical services were related to the hospitaliza-

-tion, as· provided by Dr. :Wysha'rn, Dr: \\lrigley; and Dr. Arkless 
as well as Dr. Parsons were necessary to dia~;nos·e and treat 
the. symptoms caused by the cervica 1 thoracic strain. He 
felt that all medical bills related for this treatment were 
incurred as a resul't of the treatment and diagnosis of 
cl~imant's occupational inj~ry of January 9, 1979. Dr. 
Blackman testified at the hearing·~nd reiterated this opinion. 

The Referee did not- accord Dr. Blackman's testimony any 
weight. Without the opinion,of· Dr. Blackman, the Referee 
found 'there· was not any medicaj_ evidence causally rela."ting 
the symptoms of Pebruary-13, 1979 to claimant's compensacle 
inj.ury. · There fore, · the Referee found 'that claimant had 
failed to meet his burden of prodf and affirmed the denial 
issued by the Fund. · · 

BOARD ON DE NOVO REVIEh' 

,,, The Board, i:lfter cle novo review, af firr:1s the Rcfe ree I s 
order. or.··wrigley's office. advised the Fund that treatment 
was not related to claimant's compensable .injury. Dr. 

Wysham' s report, in •i\pri1 1979, likewise indic.:,tes thot 
claimant was treated on Februacy 13, 1979 for chest pJip. 
The medical reports .indicate that clc1irnant was suspec::.ed of 
_having a possible -myocardial infarction. ·. Furti1er tes tine; 
was done to determine if, in fact, he had .suffered a myocarclial 
infarction. Dr. Wrigley found that' claimant, 1n fact, ~ad J 
diaphragmatic hernia and qastro-esopha0ea 1 reflux whicJ-~ 
resulted in his hospitalization on February 13, 1979. ·-'1'he 
Board concurs with the Referee that the opinion of Dr. 
Blackman is not accorded any wcig~t. ;tis apparent from 
Dr. Blackman's testimonv in his reports that he was net· 
aware of what Ors. Wysham, Wrigley, c:rn1 Ark less were t re atins 
claimant for or why claimant was hospitalized .on ¥ebruarj 
13, 1979. 1herefore~ Lhe Board finds that the Fund 1 s dooial 
must be affirmed. 
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On August 27, 1979, Dr. Parsons reported that claimant
still complained of pain' in the shoulcior blades, and poscerior
thoracic region. ' Claimant reported that with turning, move­
ments of the head toward either side:; (particularly the
right),‘he noticed a shooting pain from between the shoulder
blades’, up the back of nls neck. Claim.-.nt continued to use
pain medication as well as physical therapy and cervical
traction.' Dr. Parsons found'that claimant had- full range of
cervical motion, but still complained of pain in the later-'
scapular region both with extreme flexion of his neck and
with turning his neck fully to the right or left. Dr.'
Parsons' diagnosis continued.’to be chronic dorsal strain.

Dr.‘ Blackman, in  eptember 1979, reported claimant
continued to complain of severe mid-back and chest pain and'

felt these symptoms were
1979. injury. He- felt that
related to the hospitaliza-
Dr. Wrigley) and Dr. Arkless

low neck pain and stiffness. He
related to claimant''s January 9,
claimant's medical services were
tion, as provided by Dr.'Wysham,
as well as Dr. Parsons were necessary to diagnos'e and treat
the symptoms caused by the cervical thoracic strain. He
felt that all medical bills related for this treatment were
incurred as a result of the treatment and diagnosis of
claimant's occupational injury of January 9, 1979.' Dr.
Blackman testified at the hearing'and reiterated this opinion

#

The Referee did not'accord Dr. Blackman's testimony any
weight. Without the opinion^of Dr. Blackman, the Referee
found 'there was not any medical evidence causally relating
the symptoms of February 13, 1979 to claimant's compensable
inj.ury. ’ Therefore, the Referee found 'that claimant had
failed to meet his burden of proof and affirmed the denial
issued by the Fund.

BOARD ON DE NOVO REVIEW

-u The Board, after de novo review, affirms the Referee's
order. Dr. 'Wrigley‘s office- advised the Fund that treatment
was not related to claimant's compensable .injury. Dr.

Wysham's report, in 'April 1979, likewise indicates tliat
claimant was treated on February 13, 1979 for chest pain.
The medical reports -indicate that claimant was suspected of
having a possible -myocardial infarction. '- Further testing
was done to determine if, in fact, he had .suffered a myocardial
infarction. Dr. Wrigley found rhat'claimant, in fact, had a
diaphragmatic hernia and gastro-esophageal reflux which
resulted in his hospitalization on February 13, 1979. The
Board concurs with the Referee that the opinion of Dr.
Blackman is not accorded any weight. .'.t is apparent from
Dr. Blackman's testimony in his reports that he,was not
aware of what Drs. Wysham, Wrigley, and Arkless were treating
claimant for or why cla.imant was hospitalized ,on Februciry
13, 1979. Therefore, the Board finds that the Fund's cranial
must be affirmed.

\
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ORDER 

The Referee's order, dated October 16, 1979, i-s affirmed. 

WCB CASE NO. 78-5867 

JACQUELINE MADDEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O '.Leary, C+aimant' s A ttys. 
SAIF, tegal Services, Defense Atty~ 
Own Motion order 

April 25, 1980 

On October 10, 1979, .a hco.rinq .wc.1s he.ltl. One or· ihe 
issues raised· by clair11cmt at .th,it,·he,:ir·~n~; -~.Js her ·cnt.i_-,_lemcnt 
to vocational rchabili tation. she contended. si1e was \'c,cation­
ally handicapped and should be pla~ed on tem~oraiy total 

. qisability compensation and receive vocational retro.i.ning. 
'l'he Referee felt the evidence was c;ui.':.:e st.tonq· c.lai11i.:.1nt 
should have been on. vocational 1·eh<.1bili tation. Clairnar. t h.J.d 
been denied ·vocational rehabilitation by the F'icld S,?!rvic~.s 
Division and by the Workers' Compensa~ion DepaEtment. The 
Referee held, that u~dei the law iffecting this. case, l.e did 
not have j urisdic;tion . t,o alter the decision which rci.; ,1.l.tcc: . 
in claimant not being acce.ptea for vocational rchabi:L i_tation,. 
Theirefo_r.G, that Request for Hea.rin9 .11as dismissed. Claimant 
did not app~al .thi~ order. 

Claimant, on Decell'ber 2 7, 19 79, by und th rough her 
attorney, requested the Board to exercise its own motia~ 
jurisdiction and order that a traininq plan proDosed b~ 
approved ·c1nd be· placed into effect and that· claimant. _wus 
entitled to special maintenan~e. 

The Board req·uested both the State .. Acc_ident I0surancc 
Fund and the Worke:r;s '.: <;:9mpens at ion Department advise i::: of 
their positions on claimant 1 s request. The State l\cciclcnt 
Insurance Fund in.d.icated· it did not ·hi.we an. opinion i!-1. this 

. . . . ' 
case. The Workerst Compensation Department advised, a::ter 
consµlting with its legal staff, that it .did not feel own 
motion relief 9}:lould be granted. It again pointed out 
claimant was not .vocationally handicapped within th8 definition 
of the administrative rules .. 

The Board, after reviewinq all lhe cvick:nce in this 
case, finds that it is not su ff.id.en t to. war.rant the Board I s 
granti;g claimant's request. Claimant had the right to 
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# ORDER
The Referee's order, dated October 16, 1979, is affirmed

WCB CASE NO. 78-5867
JACQUELINE MADDEN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

April 25, 1 80

#

On October 10, 1979 , .a hearing.was held,
issues raised by claimant at ,that hearing was
to vocational rehabilitation.  he contended.s
ally handicapped and should be placed on tempo
disability compensation and receive vocational
The Referee felt the evidence v;as guile stironc:
should have been on. vocational rehabilitation,
been denied'vocational rehabilitation by the R
Division and by the Workers' Compensation Depa
Referee held, that under the law alfecting thi
not have jurisdiction to alter the decision wh
in claimant not being accepted for vocational
Therefore, that Request for Hearing was dismis
did not appeal .this- order.

One of rhe 
her ’cntirlGmcnt
he was 'location-
rary total
retraining.
claimant
Claimant had

ield  ervices
rtment. The
s. case, l.e did
ich rcrultod
rehabilitation,,
scd. Claimant

Claimant, on December 27, 1979, by and chrough her
attorney, requested the Board to exercise its own motion
jurisdiction and order that a training plan proposed be
approved 'and be placed into effect and that claimant was
entitled to special maintenance.

The Board requested both the  tate. Accident Insurance
Fund and the Workers!,- Compensation Department advise i •- of 
their positions on claimant's request. The  tate Accident
Insurance Fund indicated it did not have an- opinion in this
case. The Workers' Compensation Department advised, after
consulting with its legal staff, that it did not feel own
motion relief should be granted. It again pointed out
claimant was not -vocationally handicapped v;ithin the definition
of the administrative rules. .

#
The Board, after reviewing all the evidence in this

case, finds that it is not sufficient to.warrant the Board’s
granting claim.ant's request. Claimant had the right to
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the l~e[crcc's cL:c;ision, :Jul::. i_-~1.1 !1"':r:i 1:,-.. ,:,) :-:,i. 'i;:ii.r;!:,:1i_ 

f ,Li. J. e ci to C :d1 a\.]:-; i: h C [ ,·:drnl ni :,; ,. :-,ct L J. VC re ;;;e: ,-j_i ,: : ,.; • 'i'h,;· !"; ., ! l li.:::=3 I. 

ny cLJ.i.c,<'ll1t fo:: uv✓ n 1:1c,L:i.on rcL_,,.:_;. :0:!1011:c! be: ,-ic;·1i[•,l. 

Pursuant to OFS 6:i6.278(3} 1,c1.tllc1· p,,c:::,-' l~~,s ;; 1:i.r:11:~ i·c, 

WCB CASE NO. 78-10,111 

BORIS MUROFF, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
Bullivant, Wright, Leedy, Johnson, 

Pendergrass & Hoffman, Employer's Attys. 
Request for Review by Claimant 

ISSUE ON REVIE1·J 

April 25, 1980 

Claimant seeks Board review of the Referee's or~c~ 
which _( 1) affirmed ,the employer/carrier's denial of his 
aggravation claim; (2) allowEtd the employer/carrier to 
offset of an overpayment of temporary total disability 
compensation; and (3) granted claimant an award of co;,qx:nsa...,. 
tion equal to 20% unscheduled disability-for his low back. 
injury, in lieu of arid not in addition to any previous 
award. 

FACTS 

Claimant, a 37-year-old production worker in an electrical 
department with Moduline International, injured his back on 
May 22, :)..97s·, when while walkiw; backwards he took one step 
too many and fell off •the end of a dock striking his eJ.bm1 

-and hip. Dr. S tcven DeShaw, D. C. , · diagnosed this injury as 
post-traumatic spinql neuralgia with attenuating radiculitj_s 
to the bilateral brachia! plexus of the cervical spine drea 
and right radiculitis in the lower lumbar spinal area. 

On December 18, 1975, Dr. ,John Burr reported that x­
rays revealed a rotoscoliosis of the lumbar area which was 
of a rather moderate d09ree, but which was compensat0d. 
Dr. Burr diagnosed early scoliosis with a strain of the: 
lumbar spine. Ee did not feel that claimant was in nccri of 
any surgery and that with the use of a brace would be able 
to return to~work. 
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pur'^ue the Rercrcc's decisio , bi.it r.-. i ! ou t'-^ .do ;o: ‘ i  i.fr!.';:
fd'ii ].ed to e:d'iaus t hei: adi i is .. l^:!t.^. vc I'circ j .,:s . 'i'h'V I'ot j uc s t.
by claima t to t>v; motio rc'Liet slio ld br; dc;  i.o. i.

IT IS SO OROtRC .

Pursua t to OKS 656.278 (3)  either party has a riaiiih tc.
a henrin 'f, rev.i.cw or appeal.

#

WCB CA E NO. 78-10,111

BORI MUROFF, CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
Bullivant, Wright, Leedy, Johnson,

Pendergrass & Hoffman, Employer’s Attys.
Request for Review by Claimant

April 25, 1980

I  UE ON REVIEW

Claimant seeks Board review of the Referee's order
which (1) affirmed .the employer/carrier' s denial of his
aggravation claim; (2) allowed the employer/carrier to
offset of an overpayment of temporary total disability
compensation; and (3) granted claimant an awaird of compensa­
tion equal to 20% unscheduled disability•for his low back'
injury, in lieu o.l: arid not in addition to any previous
award.

FACT 

Claimant, a 37-year-old production worker in an electrical
department with Moduline International, injured his back on 
May 22, 1975’, when while walking backwards he took one step
too many and fell off -the end of a dock striking his elbow
•and hip. Dr.  teven De haw, D.C.,' diagnosed this injury as
post-traumatic spinal neuralgia with attenuating radiculitis
to the bilateral brachial plexus of the cervical spine area
and right radiculitis in the lower lumbar spinal area.

On December 18, 1975, Dr. John Burr reported that x-
rays revealed a rotoscoliosis of the lumbar area which was
of a rather moderate degree, but which was compensated.
Dr. Burr diagnosed early scoliosis with a strain of the
lumbar spine. He did not feel that claimant was in need of
any surgery and that with the use of a brace would be able
to return to* work. ' •
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:::rl(::, rCi)O[l:(:-:l ,--:.1;,r!: 1 ,,1 
ha<J· .. a t. t.(:inp,t.:~cl I:.()'• ,.,/CJ:J:k ;·; i'l(.i\/ .~ .. ·. ·~ ,_! :: :·': ,·I ( '] - ;_-l'.' ,:-_; l,1 .L- l'.'t::; j !~ i ), i l_ ~-i :.: i: ,: i 
ha6. been unah·Jc i·_r:, W<Yt:·. C::La.i.1n.cir1 l- .::(.;r~r-.:i,:::i_1,,_.,·; of ,_i;i ! ·;. 
ach.insJ i?1:lin Et1.-=.:r0Js t-J1c~ lur,-J)os;1c·.t~-1l ~,·re·..-:, ·.-:hic:h ,_..,a~::; ;·:·._.,;.,.·a\/t1~_-_{ __ ~: 
after .sl:anc1.i.nc; .::o~: 1::,,.;o hc,urs. n.1: _·,:;i't:c1· :-;-.i_t.:~:i.,·:,! ·1oc,y:,:::· ::h,;;'1 :11; 

11our-anc:--,1"'.'.'.halC. Dr. (;·co::c;',;,::nb;1,::h,.~,-1.· 1·1(,\:(),-i c:1.a:i.;,1,,:n::. ·1v1,:i a 
qooa ·co11:rnand 01: .the Er,r:l.i.,:::h .lan~1u;:, c-:,., iiis c!:in,:no"::i,,: '.·:::i,; .:, 
probable :i.diop~, thi c ~.col io,-~is •d. ()1 ;_· · ·t u;r:b,, 1 i:o t:.:1tion , , n_-;_~rn:, 
l:h CCC-, C.1 ncl ~-~ St.q)o-rimf)O:_;\~_·r:! l ur;1~)(.)~;~:1c ra.1 ~-' [_J_,._l_l i'r. ii(~ f~t::J ~- ~::1c~ 
scoliosi~,. 1das 1~1ot rel;_;',>.~(] l~.o cJ.:1.i.m.-1111:':·. :i!Hiu:.;t·JiaJ .i.:111.1:-,·. 
In the 'Cloe tor I:::; op:i. nio!l I clairn,:m t. :0~ho1:.,.(: no\~ ::1::l:.ui:n. ::r'; !.:i.ei 
previous type of err1ployr:-1cn"..:.·if. j[: ·invol.vci: U.i:tinq ~.:r-.>:il-.cr 
than 35 pounds or r.c:pct.i. Li vc~ twi :::; :.-. .i :·1~; :·,10:.: ion~; of t:i1c:: V11::0:1: 
an cl • l: h <1 t · •, c l a i nw n t , s h o u J ci av o i c; c; :-: •~-- .-_: ::; ::; .i. ,; c: •.-: ,·, 1 k :i r 1 ,:i o t" ::; i_ ~- t i. n , ; . 

i\ l)e tc r1r1i n h L i:on G rd 0~ r, .. tl,:1 l:c.~c: /\ ti~; L!S t: ~ J , J Cl 7 6 , · ,·"1':l ~-d ·c"ic_~(-! 
cl.:iimctnt temporcc'try tol:.'.LI c1isabi 1it·-.c com~JC:',-1sz-1l:.i.on · c•:1el , __ :or,1pe:1 •,;,1-
tion equal to·1G 0 f:or.S'_:, ,,:1schet':ulc::,~: .:i:is,,hili::·/ for h.::0 : JO'>-' 
buck injury,.-. : C1 airn,rn t 11.:::: d h,:)cn ovc cp:1 icl tc1;; 1:101:.::u:y .. t.o : ... :il 
c1isability compensation bcn-:.:;fil:s pri.oJ:·to t:1c .1ssuctnC•' of 
this Dct12nninc1tion Order. · 

In. October J_976, cl1Ji~1ar1·t !)ci_~an a \tc1c(.1tic,nal re11t:1Jil.i. t(·r-

tlon pro(;r2nn- to .be:-~come a teli2visic11-rn,'lio ,rc~p:1irrn21n; On 
October- 3, 19 7 7 this .proqrcirn w,:i!;; t:cn11in,: ll~c1 hcca use o i' 
medical problems:._ On ,Janual:y 3, 1978; clairn.::1n l: u.gain ,)equ.n 
this p_ro.qram and 1:inished it: or: ilc1rcli 30, 19 ·; 8. 

1\lso 1 in October . 19 7 7, Dr. : l)c~,h;_iw n:::-po:::-U::c1 · tha I: h c: 
released claimant for r09ular '-·lGrk c,_s o{ Viarc11··12, l~J7G. 

. De .. Grossen;Jache.r., in -Fr:;brL1c:1n· J.978, n::portec; .his 
examination via·s · unchan(Jccl [rorn t;1,1 i~ ,.~hici1 he, had c:0;1c · in 
1976 .. He felt that .clo.i.rr.o.nt wodl.d- 1~ove mild cJiscom:'ort in 
the low back if he enga(:rec1 in h1~<1vy labor and -=.hat cl3imant 
would continue to r1ave e:-:acerba t.ions or n,,mi.ssions 0.1.· this 
pain. Dr. Gro~:scnbachr:::1· op.in0d - U1:J t c:J.airn,:int rernainGs:i 
~dically stati.onar~'. 

· :Z\fter cJ.aima'nt- com::>l0tec·. l~is voccJtioncil rehabi li t.::ition 
proqram on March 17,· 1978,· u··sc-::coiid" lX:te'i~min.-:ition Ordc·r, 
dated j,J.:'i~i- 26, 197fl, av1c:irdec] c1aim:]lit addition,11· ter,i;)orary 
total dis"abili t·1 compen:s at.ion: 

On June 2, 197 8, 1.:'.11::"! co.rrj, ... ,~idv.i.sr.:,:1 cl.Ji.rr,o.n t l::1:.1i_: th,.::/. 
had mack: a to::.,11 ov€:rp:.1yrrK.:nt i:, :_1H':· :-11;,otrnt of: :;:3,GJ.,1. hO. 
This was in o.dd:Ltion l:o the c,verpcr:,'111(::n L wh.i. ch nad Dl;C :1 Inc1ClC 
prior to the first Determination Onic1.- u1 t.hc .:imouni: o:= 
$494.73. The ca1•ric-~r Dclvisec] cli1.i.mc1nt th,:it L:h:i.s C:ilt1,_j\1r1t 

1;10uld be dcductr~d froir. ;.:inJ future a\•k1rd qc,'tn l:cd hY ti.i.rn. 
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Hr'.' ill.' 7\. G i:os son::*.j chr; r, • ■.
had’..v'i b-uCiiip'teci bo-v,'o-:;k :i i‘; iu'r/ ,
had been unab-.l.c bo wor;: . Claiinanb
acnincf r^a in b boss .1. Uii'.bosa c.::a

1) 7h , iropo r bod
. 1 i:

I '■ .i. j-111 .'I'l O i; ci i.l !
■.•dvi.cii v.-aa ar.no

after .sbandinq fo-.: bv/o hours, nr -afl-.er bbiri'.: lor,<:;er
hci!r-and--a-half. hr'. Grossonbaolioi: ru:d;od ('.■■i.arr.iard:. n<
good 'coiuinand o i' . bhc- i:;rin,.l..i.sh. . l.artguaoo ’iis d:i <ic:nosj.s
probtoble idiopoLhic scoliosis rich b- 1 u;r:ha )• robation,
bh CGC-, and a suj;)0-rirnpo;.nvf:! IiuTilDosac r.ri. .'.n:,i;air,. iio 0.;.
scoliosis .was I'lOb rc.l.ab.od bo cl ai.man b' s indi.iL;b. ria.l .i.i
In the ‘doctor's opinion, c].aima!\ t. shou...d nob ro:bsrn.
previous type of eiTip].oymcnt • i IT- ib -involved ].:i. i;ti.nq a.
than 35 pounds or rcpetJ.bivo twis bin<; biobion.s of the
and •that -clainu'inb ■ shouj ci avoid fjxcessi vo waik.i.nn or :

,gra v/i
Iii'ia.n a;

I c'i a
v;a:' a'
' rfa'-ic
I. b :! O

I iury.
:o 'his
:oa bcr
bo I. sc;

;i bbinc

A Debcrminab.aon Order,.daboc /birn.isb 2 3, .1 976, 'awarded
claimaiit temporary boba.!. disabi. i.iby cc>]ripensab.ion ' and compensa­
tion ecjual to IG ° bor.ff unsciiedulcr.; di s cci^ii ii by for h,:s lov.'
back ini u.ry,.a Claimant haci }:ocn overiWiicl bcjripoj.-a.ry-. bob..'li
disability compensation benefits prior -tcj bine issuance
tills Dgbejorination Orde.r. o

#

In. October 197 6, claimant began a vocational rehabiliba
tlon program-to .become a. telGvlsio.a-radio repairman; On
October-3, 1977 this .program was tc.'rminabcd because of
medical problems... On January 3, 1978 ■; claimant again becja;i
this pro.gram and finished it: on March 30, 19 78.

Also, in October . 19 7 7 , Dr. M^e haw rejiGrted ■ tha t he’
released claimant for regular w’ork as of Mai:cli'12 , 1976.

. Dr. . Grossenbache.f, 'in -February .1978, jrcported .his
examination v;a's ' unchanged from that wh'icli he liad 'dojio-in
1976, .he felt that .crla.iiriant v/ould- have mild discomfo.rt in
tlie lov/ back if he engaged in heav-y l.abor and that claimant
would continue to have exace.rbatiojis or .remissions o,!.' this
pain. _ Dr. Grossenbacher opined- that claimant remained
medically stationary. ' .

■ After claimant completed-. I'.is voccational .rehabi :ii bation
p.rogram on March 17,' 1978,' a'' 0,cond' Determination Order,
dated May 26, 1978, av)afded claimah't additional' temporary
total disability compensation:

On June
had made
This was
prior to 
$494.73.
v/ould be

19/3, the carr adv.i.sed claim,an t tha c. they
a total overp'/.iymerit .is L110 amount of $3,614.60.
in addition to the overpayment which nad boe.i made
the first Determination Orrier in the amount of
The cai^rier advised claimani:. that this ainount

deducted from any future award cr,'anted tO' him.

m
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DeShciw, in July 1978, reported that claimanL was 
still unable to work. He reported that claimant had~ sreat 
deal of difficulty in stuclyin9 and th.it i,c was not ci;)tibl,::~ 
of completing his voca tiona.l rehabi li ta tion course. On · 
August 14, 1978, Dr. De:Shaw reported L,at he disa,Jrced wi.th 
the orthopedic evaluation and the award of 5 ~, unscheduled 
disability for his low back injury. It was his opinion L~at 
du~ to cl~imant's injury he would not be able to participate 
in full employment earning u full income as he hacl previously 
done. Dr. Deshaw, in November 1978, opined that cLiii,wnt's 
permanent disability was closer to 50~, than to 5?, anci that 
claimant's spinal problem was not correctable. 

On November 15, 19 7 8, cl aim.:.:.:-,'~' s attorney wrote to the 
carrier requesting that claimant be granted additiona: 
compensation on the basis that claimant's condition had 
worsened since the date of the oriqinal Detcrminatior, Order, 
of August 23, 1976, requested n:-0valuation of cJ.;jim,rnt's 
condition and an award-of 50% permanent partial disabllity. 
On November 28, 1978, the carrier denied this request. 

Ori. December 7, 19 7 8, Dr. Grossenbacher reported it was 
his opinion that claimant's condition had not essentially 
worsened since his previous examination and claimant was 
still medically stationary. His diagnosis continued to be 
a lumbar strain. He did not feel claimant was totally . 
disabled, but he felt claimant had a permanent disability. He 
felt that claimant's sitting•and standing should be limited 
to two hours at the longest and that it would be ideal if 
claimant could obtain a job which allowed for intermittent 
sitting and standing. Based on claimant's structural s~oliosis 
he felt claimant's lifting should be limited. In conclusion, 
Dr. Grossenbacher felt that claimant was employable and had 
the intellectual resources for vocation~l rehabilitation or' 
job training. 

In February 1979, Dr. J. , . Olson-Garewal r,eportcd he 
felt that claimant had s~vere in~apacitating back pain 
secondary to his olcl injury. It was his opinion that claimant 

,should be considered permanently disabled as a result of his 
accident. Dr. 01-son-Garewal felt cli:1imant could not ev~n 
perform a desk job because claimant reported sitting was 
painful. 
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Dr. De haw, in July 1978, reported that claimant: was
still unable to work. He reported that claimant had a great
deal of difficulty in studying and that he was not capable
of completing his vocational rehabilitation course. On
August 14 , 1978, Dr. Do haw reported tnat he disagreed V7ith
the orthopedic evaluation and the award of 51 unscheduled
disability for his low back injury. It was his opinion that
due to claimant's injury he would not be able to parlicipate
in full employment earning a full income as he had previously
done. Dr. De haw, in November 1978, opined that clai raant' s
permanent disability was closer to 50° than to 5° and chat
claimant's spinal problem was not correctable.

On November 15, 1978, claimant's attorney wrote to the
carrier requesting that claimant be granted additional
compensation on the basis that claimant's condition had
v/orsened since the date of the original Determinatior. Order,
of August 23, 1976, requested re-evaluation of claimant's
condition and an award*of 50% permanent partial disability.
On November 28, 1978, the carrier denied this request.

oh December 7, 1978, Dr. Grossenbacher reported it washis opinion that claimant's condition had not essentially
worsened since his previous examination and claimant was
still medically stationary. His diagnosis continued to be
a lumbar strain. He did not feel claimant was totally
disabled, but he felt claimant had a permanent disability. He
felt that claimant's sitting-and standing should be limited
to two hours at the longest and that it would be ideal if
claimant could obtain a job which allowed for intermittent
sitting and standing. Based on claimant’s structural scoliosis
he felt claimant's lifting should be limited. In conclusion,
Dr. Grossenbacher felt that claimant was employable and had
the intellectual resources for vocational rehabilitation or
job training.

In February 1979, Dr. J. Olson-Garewal reported he
felt that claimant had severe incapacitating back pain
secondary to his old injury. It was his opinion that claimant
should be considered permanently disabled as a result of his
accident. Dr. Ol-son-Garewal felt claimant could not even
perform a desk job because claimant reported sitting was
painful.
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On May 17, 1979, · Dr. Burr reportc·-,_~ cla.im,::rnt continued· 
to co~plain · of a SJ1:eat cle:al of· pain in _the back and al~_;o 
some. ne,ck pain. His di~"lqnosis was Sc:>Vt:'.rC rotoscoliosis· of 
the right· lumbar area wh.i.ch was · compensated and a chronic_ 
st rain of . the lumbar, sr,i nc~. Dr. Burr opined that claimant 
was. cap~ple of working -an ei0ht-hour day, .standing, s"!..Lting, 
and· walking. He felt claimant was capable of perforrcinq a' 
Job as an electrician as long as it dici not involve· rc)eated 
b2nding and heavy lifting or workinq for. any length of time 
overhead. In, Jw1e 19 79, Dr. Burr repcc1 ted this opi n.i on. 
He felE·that ciairnan~ wo~ld be able to per£orm a desk job or 
ligh~_work, requiring stQn~ing or walking, but not involve 
heavy li.fting 9r repeated bending. 

' . 

Claimant•~ vocational rehabilitation·plan was eYtcnded 
in 1978.· to include .the sprinci term. Claimant was reported·· 
to be r·eady for employment by the Vocationa;l Rehab.ili tc,tion. 
Division on July 3, 1978 . 

. · In February 1979, claimant wns referred to the In£erna­
tional Rehabilitation Association, Irie. for further vocational 
assis~ance. tlaimant a~vised the counselor heh~~ Jerking 
insta'ii"ing electrical· receptacles anci switches in mobi],e· 
homes: and had worked approximately 3-1/2 to 4 years ·in'. a · 
small axainpipe factory. The counselor used an interpreter. 
in his' interview with the claimant and the counselor·,feit 
that English was difficult for clc1ima.nt. However, the­
interpreter felt that claimant knew enough English to succeed 
in any employment efforts without being require~ to have _ 
additional language training. The counselor felt because of · 
claiman:t '. s perception of himself: as a seriously disabled' ' . · 
person who had been treated unfairly by the· system; claimant•• s ·. 
"job readiness II was extremely poor ... Claimant's rnoti vation · 

·was rated as dismal. The counselor felt that· claimant's · 
attitude posed a significant handicap to his re-employment .. 

On September 11, 1979, Dr. Deshaw reported thut claimant 
was not capable of cloin9 more than two hours of work per 
day.· He felt because of this restriction, claimant would' 
not be able to perform any employmcn t. 'l'herefore, he opinec 
that claimant's extent of disability would be 100%. 

Claimant is a- Russian immj :-;ran·t who has some difficulty· 
~ith the English language. His entire work experience has· 
consisted of manual labor. 

The. Referee did not find Dr. DeShaw · 1.)ersuasivc in light 
of all the other-evidence in the case. Therefore, the 
Referee found no basis for the aggravation claim and·approvcd 
the carrier's denial. 
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On May 17, 1979, Dr. Burr ’ report:.'0 claimant continued'
to complain'of a gi.'eat deal oi: pain in the back and also
some.neck pain. His diagnosis was severe rotoscoliosis of
the right lumbar area v/hich was • compensated and a chronic,
strain of .the lumbar, spine. • Dr. Burr opined that claimant
was capable of working -an eight-hour. day, .standing, sitting,
and walking. He felt c.laimant was capable of performing a'
job as an electrician as long as it did not involve repeated
bending and heavy lifting or working for any length of time
overhead. In,June 1979, Dr. Burr repeated this opin.ion.
He felt that claimant woiild be able to perform a desk job or.
light .work,requiring standing or walking, but not involve
heavy lifting or repeated bending. • • • •

Claimant's yocational rehabilitation'plan was extended
in 1978. to include .the spring term. Claimant was reported-
to be ready for employment by the Vocational Rehabilitation-
Division on July 3, 1978.

_. In February 1979, claimant was referred to the Interna­
tional Rehabilitation Association, Iric. for further vocational
assistance. Claimant advised the counselor he had working
installing electrical receptacles and switches in mobile
homes, and had worked .approximately 3-1/2 to 4 years 'in' a
small drainpipe factory. The counselor used an interpreter-
in his' interview with the claimant and the counselor'-felt
that English was difficult for claimant. Hov;ever, the- • ' '
interpreter felt that claimant knew enough English to succeed
in any employmient efforts without being required to have
additional language training. The counselo,r felt because of ‘
claimant's perception of himself; as a seriously disabled’ ' .•
person who had been treated unfairly by the' system^ claimant-'s
"job. readiness" was extremely poor. -, Claimant's motivation
was rated as dismal. The counselor felt that claimant's
attitude posed a significant handicap to his re-employment.

On  eptember 11, 1979 , Dr. De hav/ reported that claimant
was not capable of doing more than two hours of work per
day. ' He felt because of this restriction, claimant v/ould'
not be able to pe.rform any employment. Therefore, he opined
that claimant's extent of disability would bo 100%.

Claimant is a- Russian imnu
with the English language. His
consisted of m.anual labor.

jran't who has some difficulty
entire work experience has

The- Referee did not find Dr. De hav;' persuasive in light
of all the other-evidence in the case. Therefore, the
Referee . found no basis for the- aggravation claim and approved
the carrier's denial.
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Re fe rec also found that the employer was a uthori zec1 
to offset any pziyments of temporary totzil disability compen:,a­
tion ufter claimant's completion of his voc,"1 l~ional rchabi1ita­
tion pro0ram which extended to include spring term Qf 1978.­
The Referee found that upon cstablir.lrn:c~nt of the date :::10t 
claimant stopped participation in tho. a uthori z eel pro,, t.-c1rr., 

his temporary total disability benGfits shoJla be adjusted, 
if necessary. 

As to the loss of wage earning capacity claimant sustained 
because of his injury, the Referee con cl udecJ claimant was 
entitled to an award of compensation equo.l to 64 ° fo::- 20 '.', 
unscheduled disability for his low back injury, said award 

:to be in lieu of, not in addition to any previous awards of 
unscheduled disability_ The Referee further granted an 
attorney fee equo.l to 25% of the adclitional compensatton 
granted by the order, but not to ~xceed $2,000, said amount 
to· be paid out. of the award paid to claimant. 

The Referee allowed the c~rricr/~mployer to offset_ the 
award of permanent partial disability by the accrued overpay­
ments of te_rnporary total disability made to claimant, less 
that amount, if any,· which be allowed claimant as temporary 
total disability benefits while he wo.s enrolled in an author­
ized vocational program after March 17, 1978. The Referee 
ordered that the verification 0f any additiono.l temporary 
total disability compensation should be provided by the 
claimant. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, modifies the Referee's. 
order. The Board concurs with. the Referee in the determina­
tion of all the issues except the issue of extent of disability. 
Claimant is disabled from engasing in occupations requiring 
repetitive bending, heavy lifting, and any prolonged overhead 
work. 'rhe consensus of the medical opinion seems to be· that 
claimant would be capable of performing a desk job or light 
work which required standing and walking or sitting. Consider­
ing claimant's age, education, prior work experience, and 

other relevant factors, the Bo~rd concludes that.claimant is 
entitled to an award of compens0tion equal to 112° for 35% 
unscheduled disability for his low back injury. This ;1w<lrd 
is {n lieu of, and not in addition to, any previous-~war<ls 
of compensation of unscheduled disability- for this injury. 

ORDER 

The Referee's• order, dated December 3, 1979, is modified. 
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The Referee also found that the employer was authorized
to offset any payments of temporary total disability compen;-. a- 
tion after claimant's completion of his vocational, rehabilita­
tion program which extended to include spring term o-f 197 .- 
The Referee found that upon establisluuent of the date that
claimant stopped participation in the authorized pro';jram,
his temporary total disability benefits should be adjusted,
if necessary. -

As to the loss of wage earning capacity claimant sustained
because of his injury, the Referee concluded claimant was
entitled to an award of compensation equal to 64° for 20i
unscheduled disability for his low back injury, said award
:to be in lieu of, not in addition to any previous awards of
unscheduled disability. The Referee further granted an
attorney fee equal to 25% of the additional compensation
granted by the order, but not to exceed $2,000, said amount
to- be paid out- of the award paid to claimant.

The Referee allowed the carrier/employer to offset the
award of permanent partial disability by the accrued overpay­
ments of temporary total disability made to claimant, less
that amount, if any,- which be allowed claimant as temporary
total disability benefits while he was enrolled in an author­
ized vocational program after March 17, 1978. The Referee
ordered that the verification of any additional temporary
total disability compensation should be provided by the 
claimant.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The Board concurs with, the Referee in the determina­
tion of all the issues except the issue of extent of disability.
Claimant is disabled from engaging in occupations requiring
repetitive bending, heavy lifting, and any prolonged overhead
work. The consensus of the medical opinion seems to be'that
claimant would bo capable of performing a desk job or light
work which required standing and walking or sitting. Consider­
ing claimant's age, education, prior work experience, and

other relevant factors, the Board concludes that.claimant is
entitled to an award of compensation equal to 112° for 35% 
unscheduled disability for his low back injury. This award
is in lieu of, and'not in addition to, any previous•awards
of compensation of unscheduled disability'for this injury.

ORDER

The Referee's- order, dated December 3, 1979, is modifiea

m
-170-

• 

• 

. 



        
           
          

     

      

        
          

          
     

      
  
    
    
  

          
         
          

            
              
           
            

     

    

       
       

Claimant is hereby yranted an award of cornpensaLin~ 
equal to 112 ° for 35~ unschedu1-(!C: clis::ibili t,, for his low 
back injury. This awa.nl is in J.ic::u of .=1ny·iJrcvious i::~wc:ircis 
of unscheduled disability for this injury. 

The remainder of the HefE.1 ree 1 s orc:cc. is uffirmed. 

Claimant I s attorney is hereby 9-rc1nted dS c:i reo.c.,onabl,::: 
attorney's fee a sum equal to 2si of the increased compensa-

• tion granted by this order, payable out of said. compensation 
as paid, · not to exceed $3,000. 

WCB CASE NO. 79-5412 

GARY SPEAR, CLAIMANT 
Jerry E. Gastineau, Claimant's Atty. 
SAIF, Le~al Services, Defense Atty. 
Order On Motion 

April 25, 1980 

On ,"\pril 18, 1980, the claimant, by ancl throucJh -his at-'­
torney, requested the Board to dismiss t;ic State l\ccit:ent · 
Insurance Fund's request for review in the above ~nti~lcd · __ 
matter based on the fact that the Fund :1ac1 fa.iled to :::.le 
its brief in a timely manner. It is not the i3oarcl'!::i.~.,oLicy 
to dismiss requests for review when no briefs are filca as 
it has r10 authority to do so. The matter will contirn.,c to 
be· processed by the. Boc1 rd. 

ORDE? 

Claimant'$ motion to dismiss the State Accident :;:nsur­
ance Fund I s request .for review is hereby denied. 
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Claimant is hereby granted an av;ard of compensation
equal to 112° for 35 o unscheduled disability for his l.ow
back injury. This award is in lieu of any-previous awards
of unscheduled disability for this injury.

The remainder of the Referee's orocr.is affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 251 of the increased compensa­
tion granted by this order, payable out of' said, compensation
as paid, not to exceed $3,000.

WCB CASE NO. 7 -5412 April 25, 1 80
GARY SPEAR, CLAIMANT
Jerry E. Gastineau, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order On Motion

On April 18, 1980, the claimant, by and through -his at­
torney, requested the Board to dismiss the  tate Accident'
Insurance Fund's request for review in the above entiiiled ''
matter based on the fact that the Fund had failed to file
its brief in a timely manner. It is not the Board ' s .y.o Licy 
to dismiss requests for review v;hen no briefs are filed as
it has no authority to do so. The matter will continue to
be-processed by the- Board.

ORDER ■ • _

Claimant's motion to dismiss the  tate Accident Insur­
ance Fund's request .for review is hereby denied.

m
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WCB CASE·NO. 79-244 April 29, 1980 

MAXWELL GILLISPIE, CLAIMANT 
Michael Arant, Claimant's· Atty. 
Robert Fraser, Employer's Atty. 
Order .of Dismissal 

I• 

A·rcquest for r.c';iew, havi:1q been c1uly fi~ed wit:;, the. 
Workers' Compensation Board in the above entitled m,t;:: tc:i..c· by 
the claimant, and said request for review now having teen 
with drawn, 

I'f IS 'I'HEREFORE ORDERED that the request for revit.:w now 
·pending before the Bo~rd is hereby dismissed and the order 
of the Referee is final by operation of law. 

WCB CASE NO. 78-7162 

KENNETH JOHNSON, CLAIMANT 
Galton, Pppick & Scott, ~laimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order Denying Reconsideratio~ 

April 29, 1980 

On April 22, 1980, claimant, by and thruugh his a :.:.tor-· 
ney, requested the Doai~d reconsider it:s Order on· Review in 
this matter. Claimant's attorney contends he is entitled·to 
attorney fees because the 12rnployer app,::,a J. ed the c::n tire 
Opinion and Order of the.! Referee c1nd hE: prevailed on ul1 
issues except the issug of extent of disability. 

The employer r~quested Board review of the Refer~e's· 
Opinion and Order in this case in its enti1:etv. However, 
the sole issue argued by it in .::.ts brief was t.he e:-~tcnt ot 
disability. The employer contends the award qranted :J'/ the 
Referee was not supported by the evidence. Clai~an~, in his 
brief, also argued only the iss~e of extent of disability. 

The Board, after de nova review, concurred with the 
employer that the award of compensation in this case was not 
supported by the evidence. Therefore, th12 Board modi;:ied 
the Referee's order by reversincr his award of unsched:.:iled 
disability in this case and affirmed the remainder of the 
Opinion and Order. The employer prevailed on this issue. 
Therefore, claimdnt's attorney is not entitled to a fee •. 
The Board .does not find claimant's attorney's contentions 
are sufficient under this set of facts to warrant rec,~:-1sid­
eration of its order. Therefore, the Board denies the · 
Motion for Reconsideration. 

IT IS SO ORDERED. -172-

April  9, 1980

MAXWELL GILLISPIE, CLAIMANT
Michael Arant, Claimant's Atty.
Robert Fraser, Employer's Atty.
Order .of Dismissal

WCB CA E NO. 79-244

A request for review, havincj been duly iileci wi Lh the..
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now havinq been
withdrawn,

IT I TilEREFORE ORDERED that the rec(uest for review now
■pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

#

April 2 , 1 80WCB CASE NO. 78-7162
KENNETH JOHNSON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Order Denying Reconsideration

On April 22, 1980, claimant, by and through his attor-'
ney, requested the Board reconsider its Order on' Review in
this matter. Claimant's attorney contends he is entitled'to
attorney fees because the employer app'raled the entire
Opinion and Order of the Referee and he prevailed on all 
issues except the issue, of extent of disability.

The employer requested Board review of the Referee's
Opinion and Order in this case in its entirety, jfowover,
the sole issue argued by it in its brief was the extent of
disability. The employer contends the award granted by the
Referee was not supported by the evidence. Claimant, in. his
brief, also argued only the issue of extent of disability.

The Board, after de novo review, concurred with the
employer that the award of compensation in this case was not
supported by the evidence. Therefore, the Board modified
the Referee's order by reversing his award of unscheduled
disability in this case and affirmed the remainder of the 
Opinion.and Order. The employer prevailed on this issue.
Therefore, claimant's attorney is not entitled to a fee.
The Board .does not find claimant's attorney's contentions
are sufficient under this set of facts to warrant reconsid­
eration of its order. Therefore, the Board denies the
Motion for Reconsideration.

IT I  O ORDERED. -172-
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CASE NO. 79-2950 

BILL LOHR, CLAIMANT 
John Haugh, Claimant 1 s Atty. 
SAIF, Lega~ Services, Defense Atty. 
Request for Review by the SAIF 

April 29, 1980. 

The State Accident Insurance Fund (herein,7fter rclerrcd 
to as't~e Fund) seeks Board review oE the Referee's oi6er 
which.found claimant was permanently and totally disabled as 
of August 22, 1978, the date that claimant was found to tie· 
medically stationary. Further, the l.\eferee awarded claimant's 
attorney a fee equal to 25% ,of the increased cornpens,:1tion 
granted by his order, not to exce8J the sum of $2,000. The 
Fund contends this was in error. 

FACTS 

Claimant, a 40-year-old barker operator with Caffall 
Brothers Forest Products, injured his ricrht knee on i'-1:1y.,20, 
19 76 when he slipped on some stairs c;oing to the barker.· 
Thi§ injury was diagnosed as an internal derangement of the 
right knee. In F-,,pril 1977, Dr. Raymond North performed an 
arthroscopy of the right knee and arthrotomy and· medical 
rre.niscectomy of the right knee. After surgery, ·claimant 
began a physical fherapy progr~m to strengthen his knee and 
leg. 

By September 1977, Dr. North reported that claimant 
complained of aching in the knee, bu.t he felt clairna.r:t had _ 
made good improvement in his ph~1sical therapy. He reported 
claimant· had difficulty communicating because of .a hearing 
problem. · Dr.· north felt claimant should continue with 
therapy foi another few weeks and then he felt claimant . 
could be considered for modified work. Dr. North felc that 
claimant should avoid employment that required repetitive 
squatting or climbing. 

On October 18; 1977, Dr. North reported that claimant's 
condition_was medically stationary, however, it was not 

vocationally stationary and th, claimant had no job, :it that 
time, to return to. Dr.. North ,_:;pined Lnat claimant V.'<tS 

capable of work that did. not require r~petitive squatting, 
kneeling, crawling or climbing of ladders; He estimc.1.tecl a 
loss of.the lowe~ extremity of 10%. 

A Determination Orcler, dated December 9, 19 7,7 , . .:iwa.rdeci 
claimant temporary total disability compensation and compensa­
tion equal to 15° for 10% loss of his right leg. 

' In ,January 1978, Dr. Edward r~orn reported tnat cl.iim·,:rnt 
was completely 100 % dea .f in both ea rs. He also found tha.t 
claimant had a speech impairment. 

-173-

# BILL LOHR, CLAIMANT
John Haugh/ Claimant's Atty,
 AIF, Legal*  ervices, Defense Atty.
Request for Review by the  AIF

WCB CA E NO. 79-2950 April 29, 1980

The  tate Accident Insurance Fund (hereinn li'ter referred
to as‘the Fund) seeks Board review of: the Referee's order
which found claimant was permanently and totally disabled as
of August 22, 1978, the date that claimant was found to be
medically stationary. Further, the R^^feree awarded claimant'
attorney a fee equal to 25% of the increased compensation
granted by his order, not to exceed the sum. of $2,000. The
Fund contends this was in error.

FACT ■ . ■

Claimant, a 40-year-old barker operator with Caffall
Brothers Forest Products, injured his right knee on May-;20,
19 76 when he slipped on some stairs ejoing to the barker.
This injury was diagnosed as an internal derangem.ent of the
right knee. In April 1977, Dr. Raymond North performed an
arthroscopy of the right knee and arthrotomy and' medical
meniscectomy of the right knee. After surgery, claimant
began a physical therapy program to strengthen his knee and
leg. • ■ • r

By  eptember 1977, Dr. North reported that claimant
complained of aching in the knee, bu.t he felt claimant had
made good improvement in his physical therapy. He reported
claimant' had difficulty communicating because of a hearing
problem. ‘Dr.' North felt claimant should continue. v;ith
therapy for another few weeks and then he felt claimant
could be considered for modified work. Dr. North felc that,
claimant should avoid employment that required repetitive
squatting or climbing.

On October 18,‘ 1977, Dr. North reported that claimant's
condition was medically stationary, however, it was not

m

vocationally stationary and the clai'mant had no job,, at that-
time, to return to. Dr. North cq'^ined that claimant v.'as
capable of work that did not require repetitive squatting,
kneeling, crawling or climbing of ladders- He estimated a
loss of the lower extremity of 10%.

A Determination Order, dated December 9 , 19 77,. awarded
claimant temporary total disability comtpensation and compensa
tion equal to 15° for 10% loss of his right leg.

' In January 1978, Dr. Edward Korn
was completely 100% deaf in both ears
claimant had a speech impairment. •

-173-

reported that claimant
He also found that
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continued to have: difficuJ.l:y ,_..,.i_ i r, lei:-·; !::11-.• : .. ' ,::,,:' 

returned to Dr. North. Dr. North reported t:h,_:\: r:i.-.d. ,·.-.,1:I: :··,:;,: 
achin~i in his knee and was in need of vocationai ;H_;:-·.,.·;::,·,11,:,·. 
He indicated it was difficult to cornmunici:1te witi1 cl.-.:L.;a;·:·,: 
because of his hearing loss and that he ut·il.ized the cL.1-i . .-1i,.:,,::'f: 

children who partially used sign language to communicate 
with claimant. In ,Tune 19 78, Dr. Nor.th indicated that clairnw1 t 
was unable to work. because of the pain, swelling and limpinrr 
with the right knee. It was his opinion that clair,lt'l·t'ic. would 
need ariother arthroscopy. He requested the claim be reopened 
with time loss. 

On July l7, 1978, Dr: North performed ~rthroscopic 
: .surgery of. the ri9ht kneE! with rem/Jval of the osteocondyle 
body and part of the anterior cruciate ligament. After the 
surgery claimant reported that he was very happy ancl felt ·no 
pain or grinding in his knee. However, in August, claimant 
was complaining of intermit.tent knee pain, but no instability 
or effusion. Dr. North reporte~ that his e~amination revealed 
no effusion and that the knee had'full range of motion .. He 
found no instability, out he did find sli~1ht crepitr1ti.on .. 
Dr. North indicated that claimant had recovered sufficiently 
that he could be directed to some type of employment around 

.the first of September. · However, claimant advised Dr. North 
he was being scheduled for schooling. Dr~ North felt school 
was advisable, since claimant- could not perform any work 
which required any bending, squatting, kneeling, heavy 
lifting or climbing. 

Dr. North, on November 24, 1978, rcport_er.l that c:iaimant's 
condition was medically' st·atio:,.: ty. It was his opinion that. 
there had been no additional objective physicu.l imp·ainnent 
as a result of the second surgical proced.ure on claini.:-rnt 's 
right knee. He reported that claimant did hLtve a mildly 
moderate amount of decreased durability in the knee after 
the first surgery and needed assistance in rcturnin~1 to 
work. 

A Second Determin2t:ion Orr.kr, d.:rte(] ,'.l,muary 4, -1979, 
awarded claimant an acfoi tion..11 tcmpc 1:.:n:y tot.al disability 
award and additional compc~nsatior1 E!c1ual t.c) 7. 5" fo-r :~,',\ ·1c)Ss 
of his right leg. 

Claimant has a sL.::.ri c;.::-adc! C:.'c!ucaLLon ct:,G has •.-:01~l:c,': as 
a sawmill laborer, lo:i -i-xuc:k ('~rj_ Vl'~r, .:::11-:l r-<n·m worker. il,: 
stated that he has looked ·for \•:ork in s,:_1\·:rn.i.:Llr,; in 1•i~1:;h.i.n,;;::.on, 
Eastern Oregon, and Southwest 'i·iashinqLon ,,:; nd Cent1~.1.l. cn~,-)9on · 
and various other place~,: ~:1i thou t: succt~ss. i·i<:'. ha,:i not .lookell 
fo1: other work becai.lS<:! tbc,i only ,,,ork h8 !..:1·LO'tJ:,; .i.s S,7Wi:J J.]. 
'·'Ork ·1-1,::. statnd l1e C"'-11 0·'· "L' .r., .. . c•:--;11-:.t t')'I" :.,,, .. ,11--1· IJ1:,r•,c,·1•--;·, rl' 'lt"V • '- ,._;: C:.t.i!L,.l.r .~i..J ... \ .. , ;:,,l._t-LA / • .L-- I, _ ......... ~1.,.,t.;; ,._J,. 

the back injury he !;;1.1ff:c-ccrJ in 1974 .. Fu1:th.:>:1:, he ir;d:i.c,.i-t:.,:,c 
two re;:isons why he. cun I t d:r.1 vc ,J 1:...:.-uck: f:i rst he cail' l: hc::i r: 
and second he con I i: opc~r.;:, te t.hc clutch bcc.:.1 u~a:~ of hi.~. l7.1.•)i"'- t 
knee. He indicatc:xl that he hnd worJ.:.cd "w.i.Ui UH~ Sl:,1U· Employ­
ment i\~je_ncy prior to 1979 ir:- ;i th,:mptinc1 to t::i.ncl •.•mrk. 
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Claimant continued to hcive difiiculr.y -vi M'- i ^ ii
returned to Dr. North. Dr. North reported thai: c i ai i; i: d
aching in his knee and was in need of vocational as;-.:. ;;rui..’
fie indicated it was difficult to communicate with c.-'i.'!Ima.:-v;
because of his hearing loss and that he utilized the clairi',
children who partially used sign language to communicate
with claimant. In June 1978, Dr. North indicated that clai
was unable to work.because of the pain, swelling and limpi
with the right knee. It v;as his opinion that claimahe wou
need another arthroscopy. He requested the claim be reopeneo
with time loss.

ma t
 c
id

•j

#

On July 17, 1978, Dr.- North performed arthroscopic
surgery of, the right knee* with remfWal of the osteocondyle
body and part of the anterior cruciate .ligament. Alter the 
surgery claimant reported that he was very happy and felt ‘no 
pain or grinding in his knee. However, in August, claimant
was complaining of intermittent knee pain, but no instability
or effusion. Dr. North reported that his examination revealed
no effusion and that the knee had^full range of motion. .He
found no instability, but he did find slight crepitation. •
Dr. North indicated that claimant had recovered sufficiently
that he could be directed to some type of employment around
.-tlie first of  eptember. ■ However, claimant advised Dr. North
he was being scheduled for schooling. Dr: North felt school
was advisable, since claimant' could not perform any work
which required any bending, squatting, kneeling, heavy -
lifting or climbing.

Dr. North, on November 24 , 19 78, rcpo.rted that c]aimant's
condition was medically sfatiou.: ;:y. It v;as his opinion that- 
there had been no additional objective physical impainnent
as a result of the second surgical procedure on claimant's
right knee. He reported that claimant did have a mil.dly
moderate amount of decreased durability in the knee after
the first surgery and needed assistance in rcturninri to
work.

A  econd Determination Order, dated January 4, -1979,
awarded claimant an adoitional tempototal disability
award and additional compensation equal to for f'' loss
of his right leg.

Claimant has a ed uca t.i.oi'i «1 s(Cl nas v;o):,:co
a sawTiiill laborer, log truck driver, aiid Parm worker.
stated that he has loo--,od for work in sawmills in V/as'n.i.ngi-.on,
Eastern Oregon, and  outhwest WashirrjLon are'! Central Oregr^n
and various other places v/ithout success. hm has noi:. looked
for other work because the only work he ki'iov/s .i.s savrml.ll
work. He stated he cannot lift, squat, oi: benri beca;n.;c oH
the back inju.ry he suf.Pered in 1974 .. .Eui.'tho.i.', he indicv.it.'.sc
two reasons why he. can't drive a truck; first he can' i; hca r
and second he can' t operate the clutch bccaus.o of his
knee. He ind.icated that he had W-q rkod’w.i. i:h tlio  tain.'
ment Agency prior to 1979 in-attempting to find work.

-174-
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1 s wife testified that he had been totally deaf 
for the last ~ive years. She indicated that h~ injured.his 
back · in 19 7 4 and it has, made it difficult fo::- him to '\;et 
up". She stated tho. t claimant could not read or count -wel 1 
and did have a speech impairment. She ha.s observed that 
claimint has difficul~y in runnihg, walking, or bearing 
we~ght because of his right knee conch tion. The .knee also 
causes ·claimant pain and has given way on occasibn: She is· 
aware of the fact that claimant hu.s sought work at various 
sawmills without obtaining ariy emploiment. Sl1e stated that 
claimant had been told he was a safety hazard because of his 
deafness and other impairments. 

Mr. Patrick I<.ent, superintendent of Rose Valley Pallett 
Service, testified that claimant had worked with him at a 
lumber mill. He indicated.that it would be difficult to 
reemploy claimant because of the communication problem and 
even if claimant WiJ.S employecl. as a ·clean-up man he would be 
endangered because of his inability to hear a foiklift. Mr. 
Kent also felt claimant could not work as a night0atchman or 
a barker operator because of his inability to hear. 

'rhe Ref erce found that c L.t. 1;1;_10 t was [Jenn.=:rnen tly .::,,nd 
totally di sabled. The Eef eree. !:e 1 t thu.t cJ.a irncrnt 1 s · impairment. 
from this industrial injury together with the pre-exl~ting _ 
condition disabl-ed him from performing any work other t,han. 
light sedentary work. Further, since cl~imant was fu~ctionally 
illiterate., lacked training or work skills for other physical 
labor when taken together with his other impairments ohrl his. 
good motivation to seek reguL:ir ,:izi.in £ul employment ,111cl is 
all considerecl with the injury-rel<1.ted impairment claimant 
ls permanently and .totally disabled. Further, t~e·.Re£eie~ 
found that the claim had not been prematurely clo~ecl. 

BOARD ON DE NOVO REVIE\•1 

The Board, after de novo review, reverses the Referee's 
award of permanent total disability. The evidence in this 
case indicates that claimant's injury on May 26, 1976 was to. 
the right knee only. Claimant has not susU1ine.d any unsched- -
uled disability as a result of this injury. In August 1978, 
Dr. North had found that claimant had no effusion in the· 
knee and also had full range of motion in· the kn~e. Dr. 
~orth found there was no instability but there was slight 
crepitation. Dr. North felt claimant should not work in 

. employment which required repetitive.bending, squatting, 
knee ling or heavy lifting or climbing. On November·· 2 4, 
1978, Dr. North again stated that he did not feel claimant 
could enga9e in certain occupations because of his limi .. tations · 
and reported that claimant's condition was-medically station­
ary. Dr. North did not feel there had been any. added objec­
tive physical impairment from the second surgical procedure 
on·claimartt's right knee. He did note that claimant did 
have a mildly moderate amount of decreased durability after 
the meniscectomy. ·· 
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m
Claimant's wife testified that he had been totally deaf

for the last -five years.  he indicated that he injured, his
back'in 1974 and it has,made it difficult for him to "ejet
up".  he stated that claimant could not read or count well
and did have a speech impairment.  he has observed that
claimant has difficulty in running, walking, or bearing
weight because of his right knee condition. The knee also
causes 'claimant pain and has given way on occasion".  he is
aware-of the fact that claimant has sought work at various
sawmills without obtaining any employment.  he stated that
claimant had been told he was a safety hazard because of his
deafness and other impairments.

Mr. Patrick Kent, superintendent of Rose Valley Pallett
 ervice, testified that claimant had worked with him at a
lumber mill. He indicated.that it would be difficult to
reemploy claimant because of the communication problem and
even if claimant was employed, as a clean-up man he would be .
endangered because of his inability to hear a forklift. Mr.
Kent also felt claimant could not work as a nightwatchman or
a barker operator because of his inability to hear.

m

The Referee found that c'L.i. niant was permanently and
totally disabled. The Referee, felt that claimant's- impairment,
from this industrial injury together v;ith the pre-existing
condition disabl-ed him from performing any work other than
light sedentary work. Further, since claimant was functionally
illiterate., lacked training or v;ork skills for other physical
labor when taken together with his other impairments and his-
good motivation to seek regular gainful employment and is
all considered with the injury-related impairment claimant
is permanently and .totally disabled. Further, the . Referee'
found that the claim had not been prematurely closed.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, reverses the Referee's

award of permanent total disability. ' The evidence in this
case indicates that claimant's injury on May 26, ],9 76 was to.
the right knee only. Claimant has iiot sustaine.d any unsched--
uled disability as a result of this injury. In August 1978,
Dr. North had found that claimant had no effusion in the
knee and also had .full range of motion in' the knee. Dr.
North found there was no instability but there was slight
crepitation. Dr. North felt claimant should not work in 
employment which required repetitive. bending squatting,
kneeling or heavy lifting or climbing. On November-24,
1978, Dr. North again stated that he did not feel claimant
could engage in certain occupations because of his limitations
and reported that claimant's condition was•medically station­
ary. Dr. North did not feel there had been any- added objec­
tive physical impairment from the second surgical procedure
on'claimant's right knee. He did note that claimant did
have a mildly moderate amount of decreased durability after
the meniscectomy. -175-
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1he Board finds that the evidence does not lncJicc1te 
cl airnant has s us tainec1 any injury resul tin9 .1.n unschcd uled 
disability. Further, it finds that the awarc1 of .compensation 
for the right knee which claimant hc1d previously been qranted 
by the two Determination Orders ·correctly re C.ects his loss 
of function of the right leg. 

The Board, however, finds that the closure of the claim 
on AwJust 22, 1978 was premature. Dr. North clic"l not inclicatf:'.: 
until Nqvember .24, j_97g that claimant's con[htion was rncdicc.11.ly 
stationary. Th~rc[ore, the Board·would award claimant 
additional temporary total disabi1ily compe11s~1tion for the 
period from August 22, 1978 throu9h :'1ovember 24, 1978. 

'l'he Board wouJ.d recommend ,·.:: Lens i vc T-' ie .1.d Servi ccs 
Di vision assistance be providL;,; to cL:.i.imant ,:md that he be. 
assisted with job placement. 

ORDER .... 

The Referee's order, dated October 16, 1979, is reversed 
in its entirety. 

Claimant is hereby qranted temporary total disability. 
compensation from Auq\lst 22, 1978 throu9h November 24, ·1978. 
This · is in addition to the previous c1wurds of tempo i::·t cy 
total disability compe!'Jsation. 

Claimant's attorney is entitled to a fee equal to 25% 
of the increased temporary total disability compensation not 
to exceed $750. 

The Determination Orders, du. tecl December 9, l9 ?"i and 
January 4, 19'79, are affirmed-. 

-176-

The Board finds that the evidence does not indicate
claimant has sustained any injury' resultincj in unscheduled
disability. Further, it finds that the award of .compensation
for the right knee which claimant had previously been granted
by the tv/o Determination Orders 'correctly reflects his loss
of function of the right leg.

The Board, however, finds that the closure of the claim
on August 22, 1978 was premature. Dr. North did not indicate
until November .24, 1978 that claimant's condition vans medically
stationary. Therefore, the Board’would award claimant
additional temporary total disability compensation for the
period from August 22, 1978 through November 24, 1978.

The Board wou].d recommend -.ntensive Field  ervices
Division assistance be jDrovidci.; to claj.mant and that he be'-'
assisted with job placement.
ORDER

The Referee's order, dated October 16, 1979, is reversed
in its entirety. .

Claimant is hereby granted temporary total disalDility
compensation from August 22, 1978 through November 24, 1978. 
This 'is in addition to the previous awards of temporary
total disability compensation.

Claimant's attorney is entitled to a fee equal ;.o 25^6
of the increased temporary total disability corripensation not
to exceed $750.

The Determination Orders, dated December 9, 1977 and
January 4, 19'79, are affirmed-.

#
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CASE.NO. 78-992 

JUDY MADEWELL, CLAIMANT 
Lekas & Dicey, Clai~a~e•s Attys. 
Schwabe, Williamson, Wyatt, Moore 
. & Roberts,.Empioyer's .Attys. 
Request for RAview by Employer 

l\pril 29, 1980 

'-:The employer seeks Board review of the Referee's· order 
which ·remarided claimant's claim to it for acceptance and 

1:::' ipayment· of compensation pursuant to _the· Oregon Workers' 
Compensation -Law ·and awarded claimant's at!:01;ney a .t;=ce of 
$750 .... The employer contends that claimant did not establish 

· good cause .-for failing' 'to timely 1:cques t u hearing on its 
denial· and that she did not establish by· the- prepond8 r.::mce 
of the ·evidence· that she sustained a compensable -i.njury . 

FACTS 

. ... -· 

_; : Claimant, a 34-year-old, production supervisor with. trye 
Sal vaticiff ·Army, ai:leges that on Novembe.r. 7, 19 7 7. she injured 
her ·back while· pushing a cart filled wi_th. clothing ... Dr. _Ray. 
Noel saw claimant on November. 8, 1977 and diagnosed a b_owel 
obstruction ·and a right hip-lu~ar strain secondary t;o the 
bowel obstruction. He did not know -if ·this condition was , 
related to the tnjury des6ribed by the claimant as p~shing 

: and pulling on large clothing carts. · · 
~ . ~ 

1::1 '. . On·. December 9, 19·7 7, the · claim was denied. On Decemb~ r 
16, 1977, ·or. Noel released claimant for light work with no 
lifting or pushing for approximately a two-week period. 

11• Later,· .in December 19 77, Dr. Noel reported he had first 
seen claimant on November 14, 1977-. for pain in the abdomen 
w{ th some diarrhea. .His examinu.tion .revealed te·nderness 
along the low 'back ·area and claimant complained of low back 
p~in. He felt that claimant did not·have a bowel obstruction 

but simply had some type. of vir 1 ;~; in f:ection·. Ile f~l t" she 
had a lwnbar strain- and also hi~: pain of an uncert.:iin cause·, 
possibly- due to the virus infection which caus~d her J:;ic,wel . 
distress .. He prescribed medication for cl~imant: ·she ·continued 
to complain of back pain. He referred claimant to a neuro­
musbular clinic and suggested claimant continue with ·her· 
physical therapy. br. Noel noted that· claimant· stated that 
her job required her to lift heavy boxes and· that she ~xper-. 
ienced a lot of strain at work and that he could personilly 
see .a relationship between her work .::nc!" the strcs·s to her 
low back, however, until he had a rccommenc~ation of .:i specic1l­
ist, he would have to leave the progno:-;is "open 11 • 
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m
JUDY MADEWELL, CLAIMANT
Lekas & Dicey, Claimant*'s Attys.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Employer

WCB CA E.NO. 78-992 April 29, 1980

#

'--The employer seeks Board review of the Referee's order
which remanded claimant's claim to it tor acceptance and

e’payment' of compensation pursuant to the Oregon Workers'
Compensation • Law and awarded claimant's attorney a fee of 
$750. • ' The employer contends that claimant: did not establish
good cause -for failing' to timely request a hearing on its
denial' and that she did not establish by' the • preponde ranee
of the 'evidence' that she sustained a compensable injury.

FACT ■ ■
■••’Claimant, a 34-year-ol'd• production supervisor with, the

 alvation 'Army, alleges that on November 7, 1977 she injured
her back while' pushing a cart filled with clothing. Dr. _Ray.
Noel saw claimant bn November. 8, 1977 and diagnosed a bowel
obstruction and a right hip-lumbar strain secondary to the
bowel obstruction. He did not know -if this condition was •.
related to the injury described by the claimant as pushing

.•and pulling oh large clothing carts.

On--December 9 , 19 77, the claim was denied. On December
16, 1977, Dr. Noel released claimant for light work with no 
lifting or pushing for approximately a two-week period.

Later, .in December 1977, Dr. Noel reported he had first
seen claimant on November 14 , 1977--for pain in the abdomen
with some diarrhea. -His examination revealed tenderness
along the low ‘back area and claimant complained of low back
pain. He felt that claimant did not'have a bowel obstruction

but simply had some' type.of virus infection. He felt she 
had a lumbar strain- and also hin pain of an uncertain cause,
possibly- due to the virus infection which caused her bowel
distress. -He prescribed medication for claimant;  he continued
to complain of back pain. He referred claimant to a neuro­
muscular clinic and suggested claimant continue with her
physical therapy. Dr. Noel noted that'claimant- stated that
her job required her to lift heavy boxes and’ that she expei:-.
fenced a lot of strain at work and that he could personally
see-a relationship between her work and the stress to her
low back, however, until he had a recommendation of a special­
ist, he would have to leave the prognosis "open".

9
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February 7, 1978, claimant wrote to the Hearin0s 
Division of the Workers' Compensation Board and requested u 
hearing on the denial of her cl~im. It was stipulated ilt· 
the hearing by the parties that claimant's request for 
hearing was ~eceived by the Hearings Division on February 8, 
1978. This: ·request was dat'e stamped as being receive·d by 
the Hearings Division on April 17·, 1978. · · 

. . 

Dr. Noel,. in March 1978, reported that claimant had 
continuing difficulty with her low back· pain and he had_ 
continued to prescribe more medication. It was his conclusion 
that there was no direct evidence that claimant's pain was 
caused by her work. Dr. Noel felt that the pain. iri her 

; back actually .came at the same time the abdominal pain came 
and, therefore, he could not, with any certainty, state that 
the back pain was due to a work injury. He noted that·the 
type of pain c'laimant comp_lained of could be aggravated by 
lifting or_. ·reaching. 

Dr. K. R. Satyanarayan, a psychiatrist, in July 1978, 
reporfed that claimant had continued. to complain- of back 
pain. He was unable to give any definite prognosis other 

'than to say that it was guarded. He reported he had first 
seen claimant on May· 16, 1978 and that she was complaining 
of·constant low·oack and riqht sacroiliac joint pain. 
Claimant· told him that she had awoke with pain and stiffness 
and tpat·both legs ached. She said that riding in the car 
aggravated her pain and that-lying down with her knees up 
was the most comfortable position for he~. Dr. Satyanarayan 
felt that claimant had a possible gluteal tendini.tis. 

In January 19,79, Dr. Kenncc:, Nelson, D.C., reported 
that on January 10, 1979 he had· begun treating_ claimant. 
She had told him tha.t on November , , 197 7 she was puliing a 
large cl6thing cart and pulled muscles iri'her back and 

-~ 

stomach areas. -She said that she had headache's, hot burning 
pain in the right hip, ·and an overall feeling of "her insides/ 
falling out". Further, she had pain in her legs and the 
upper part of her back extending across the shoulder. ·-or. 
Nelsoq. diagnosed a lurnbosacral strain/sprain with associated 
rnyofascitis and sacroilia9 sprain/strain on the right with.· 
associated myofasci tis and radiculi tis into_ the·. anterior 
thigh -area. · 
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--On February 1, 1978, claimant wrote to the Hearijigs 
Division of the Workers' Compensation Board and requested a
hearing on the denial of her claim. It was stipulated at 
the hearing by the parties that claimant's request for
hearing was received by the Hearings Division on February 8,
1978. This' request was date stamped as being received by 
the Hearings Division on April 17, 1978.

Dr. Noel,, in March 1978, reported that claimant had
continuing difficulty with her low back' pain and he had
continued to prescribe more medication. It was his conclusion
that there was no direct evidence that claimant's pain was
caused by her work. Dr. Noel felt that the pain in her
back actually came at the same time the abdominal pain came
and, therefore, he could not, with any certainty, state that
the back pain was due to a work injury. He noted that the
type of pain claimant complained of could be aggravated by
lifting or 'reaching.

Dr. K. R.  atyanarayan, a psychiatrist, in July 1978, 
reported that claimant had continued, to complain of back
pain. He was unable to give any definite prognosis other
■than to say that it was guarded. He reported he had first
seen claimant on May 16, 1978 and that she was complaining
of constant low back and right sacroiliac joint pain.
Claimant told him that she had awoke with pain and stiffness
and that-both legs ached.  he said that riding in the car •,
aggravated her pain and that‘lying down with her knees up
was the most comfortable position for her. Dr.  atyanarayan
felt that claimant had a possible gluteal tendinitis.

%

In January 19.79, Dr. Kennc::'. Nelson, D.C., reported •,
that on January 10, 1979 he had' begun treating claimant.
 he had told him that on November 7, 1977 she was pulling a
large clothing cart and pulled muscles in her back .and
stomach areas. 5he said that she had headaches, hot burning
pain in the right hip, -and an overall feeling of "her insides/
falling out". Further, she had pain in her legs and the
upper part of her back extending across the shoulder. ’-Dr.
Nelson diagnosed a lumbosacral strain/sprain with associated
myofascitis and sacroiliac sprain/strain on the right with, 
associated myofascitis and radiculitis into, the , anterior
thigh area.

%
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testified that on Noven~er 11, J.977 she was 
doin9 some hea\!)' ,liftin...:i ~u1d attemptecl to pull some carts 
weighi11;9 pe tween 500 and 75 0 pounds off of an c:leva tor.. ,Ms. 
Elvina Buckley, a co-worker, saw her. attempt to pull the · · 
cart off· the elevator and tried to' ussist her. Ms. T\u(;}',ley 
stat~~ that claimant had told hei and she had also observed 
claimant injure herself pulling on the cart. Claim~~t· 
te~tified that she reported the incident to her supervisor 
at 2 p ._m. that· day. and bcca use of abclornin al pains went to · 
her gynecologist. She t~stified she returned to work, _but 
had more pain and had to go home. She indicated she ~i~sed 
approximately six to ?even weeks of wor.k after this _injury. 

After receiving the denia 1 le :.:ter·, on December. ~-9, 
·1977, claima'nt stated she wen.t back to work. Claimant. 
testified that on more t,han one occasion she called t;,e 
employer and th_e insurance carrier protesting the denial of 
her cliim. She testified that on tha second call she ~as 
advised the woman she had talked to was not there at that .. 
time, but that claimant's call would be returned. Claimant 
said this was never done .. Claimant stated that after rec.eiving 
the denial, she returned to work and worked full-time. without 
missing· work bec;:ause of back pain. Upon receipt of the 
denial letter claimant s·aid she set it on the 'I'.V. set in· 
her 'hqme anq discussed the letter with her family and went 
to.Dr. Noel to seek a written report reporting her claim. 
She stated that she was advised by .the employer!s insurance 
carrier that her request to have her claim reviewed was 
deni'ed and there was nothing the insurance company could do· 
about it.. Claimant stated that she was under- somewhat of an 
emdticinal strain during that perioq because _of difficulty 
with her family. Her oldest daughter had run away from·home 
and another daughter had been hospitalized in early, ,January 
1978. . 

, 'l'hc Referee fouhd that cla.Lman t' s · request ·.for hca r.ing 
had been untimely filed .. Howc·-:.·1·, the Re[eree found. that 
claimant had established good c,.,·,.1se for the c.c.1ay in her 
1~equesting a hearing to excuse the untimely filing. 'L'hc 
Referee found 'that claimant had ~stablished by a prepc:inde:rance. 
of the evidence ~that her claim was compensable and rcm~nded 
it to the carrier to be accepted for the paymept of ~ompensa­
tion pursuant to the Oregdn Worker's Compensatlon Law an~ 
awarded claimant's attorney a fee. · · 
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#
Claimant testified that on November 11, 1977 she v;as

doing some hea\^ .lifting and attempted to pull some carts
weighing between 500 and 750 pounds off of an elevator.. 'Ms.
Elvina Buckley, a co-worker, saw her attempt to pull the
cart off the elevator and tried to assist her. Ms. Ituckley
stated that claimant had told her and she had also oi^served
claimant injure herself pulling on the cart. Claimant'
testified that she reported the incident to her supervisor
at 2 p.m. that day.and because of abdominal pains went to
her gynecologist.  he testified she returned to work, but
had more pain and had to go home.  he indicated she missed
approximately six to seven weeks of work after this injury.

After receiving the denial letter-, on December. 19,
'1977, claimant stated she went back to work. Claimant
testified that on more than one occasion she called tl^e
employer and the insurance carrier protesting the denial of
her claim.  he testified that on the second call she was
advised the woman she had talked to v/as not there at that •
time, but that claimant's call would be returned. Claimant
said this was never done. Claimant stated that after receiving
the denial, she returned to work and worked full-time, without
missing* work because of back pain. Upon receipt of the
denial letter claimant said she set it on the T.'V. set in •
her home and discussed the letter v/ith her family and went ' '
to,Dr. Noel to seek a written report reporting her claim.
 he stated that she was advised by .the employer', s insurance
carrier that her request to have her claim reviewed was • • -
denied and there was nothing the insurance company could do •
about it.. Claimant stated that she was under somew'hat of an 
emotional strain during that period because of difficulty
with her family. Her oldest daughter had run away from home
and another daughter had been hospitalized in early January
1978.

. The Referee found that cla.':.mant' s • reques t for hearing
had been untimely filed. . Howe-.-.-;', the Referee found, that
claimant had established good c..iuse for the delay in her
requesting a hearing to excuse the untimely filing. The
Referee found that claimant had established by a preponderance,
of the evidence that her claim was compensable and remanded
it to the carrier to be accepted for the payment of compensa­
tion pursuant to the Oregon Worker's Compensation Law and'
awarded claimant's attorney a fee.
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ON DE NOVO REVIEW 

The Board, after de novo review, r0ve rses the nc fc:ree' s 
order·. II'he Board finds that claimant I s request for hc~arinsr 
was not timely fileo and that she has not es tablis]H?d -Jood 
cause to.excuse her late filing. There is no evidence in 
this case that the acts of the insurance carrier in any wJ.y 
misled claimant. ORS 656. 319 requires that a hearinq shall 
not be granted and a claim shall not be enforced unl8ss a 
request for hearing is filed not .later than the_ 60th clay 
after the claimant was notified of the denial or the request 
is filed not later than the 180th day after notificJtion of 
the denial and the claimant establishes at the he~ring there 
was good cause for. failure to file the request by th0 60th 
day after nbtification of the denial. Claimant's testimony 
as to certain personal difficulties in early Januar~' 1978 dccs 
not establish crood ca use for her failure to timely reguest a 
hearing in this matter. The Court of Appeals has repeatedly 
held that the time limitations are statutory ~nd cannot_be 
waived. 

The Court of Appeals in the ·case of Siqna Nelson v. 
SAIF, decided in November 1979, held that the-benefits. 
awarded in the Workers 1 Compensation Law are purel:/ statutory 
and a claimant must strictly follow prescribed procedures in 
order to recover under the Jaw. Further, t.he Court stated 
that time limitations prescribed by law are limitations from 
the right to obtain compensation are not subject to exceptions 
contained in the _general stafute of limitat'ions. It stated 
that neither the Board nor the Courts could waive these 
requirments. In this case, the Court held that the claimant's 
n:ental incompetency at the time of the denial did not excuse 
her compliance with ORS 656.319(1). 

. ' 
The Board, after reviewing, all the evidence in this 

case, finds that claimant has not established good cause for 
her failure to timely request a hearing on the employer/car­
rier 1 s denial of her claim. There is no evidence that · 

claimant was. misled by the instffan ce carrier in· this mc1t ter. 
Further, the evideQce of ~laimant's personal pr6blems. in : 
early January 19 78 does not j us :_.,1. fy her failure to timely 
request a hearing· in this mattei~. Therefore, the Board 
would reverse the Referee's order. 

The Board finds the issue of compens ability is moot.·. 

ORDER 

The Referee's order, dated September 21, •1979, as 
corrected by an order, dated October 8, 197$1, is reversed.· 

The denial, dated December 7, 1977, is ?£firmed. 
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The Board, after cle novo review, reverses the, Relrc'ree's
order'. The Board finds that claimant's request for hearing
was not timely filed and that she has not established good
cause to excuse her late filing. There is no evidence in 
this case that the acts of the insurance carrier in any way
misled claimant. OR 656.319 requires that a hearing- shall
not be granted and a claim shall not be enforced unlosfs a
request for hearing is filed not later than the. 60th day
after the claimant was notified of the denial or the request
is filed not later than the 180th day after notification of
the denial and .the claimant establishes at. the hearing there
was good cause for. failure to file the request by the 6,0th
day after notification of the denial. Claimant's testimony
as to certain personal difficulties in early January 1970 does
not establish good cause for her failure to timely request a
hearing in this matter. The Court of Appeals has repeatedly
held that the time limitations are statutory and cannot be 
waived.

BOARD ON DE NOVO REVIEW

m

The Court of Appeals in the 'case of  igna Nelson v.
 AIF, decided in November 1979, held that the benefits.,
awarded in the Workers' Compensation Law are purely sta.tutory
and a claimant must strictly follow prescribed procedures in
order to recover under the law. Further, the Court stated
that time limitations prescribed by law are limitations from
the right to obtain compensation are not subject to exceptions
contained in the .general statute of limitations. It stated
that neither the Board nor the Courts could waive these
requirments. In this case, the Court held that the claimant's
mental incompetency at the time of the denial did not excuse
her compliance with OR 656.319(1).

The Board, after reviewing, all the evidence in this
case, finds that claimant has not established good cause for
her failure to timely request a hearing on the employer/car-
rier's denial of her claim. There is no evidence that

claimant was. misled by the insurance carrier in this matter.
Further, the evidence of claimant's personal problems, in
early January 19 78 does not just.ify her failure to timely
request a hearing in this matter. Therefore, the Board
would reverse the Referee's order.

The Board finds the issue of compensability is moot.--

ORDER

The Referee's order, dated  eptember 21,-1979, as
corrected by an order, dated October 8 , 1979 , is reversed.'

The denial, dated December 7, 1977, is affirmed.
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CASE NO. 7q-6566 

GEORGE SIMS, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
Gary D. Hull, Employer's Atty. 
Order Denying Motion 

April 29, 1980 

. In /\pril 1980, claimant, ;:Y/ c1ni.1 L;;rouqh his c1t to1-r:cy, 
requested the Loa rd remancl this case to the He [ercc- frir 
receipt of additiopal cv:i.cence a:1d h:::~·,-•.~i;:~ony. Clairnc1;-,'( 
contendec1 this employer had· provided and is proviciin c; i:::: ,- con~­
ou:.:; information to potential en,plO',,'er:; and to vocotional 
counselors to prevent him from securing employment._ 

On ,\pri 1 21, 19 BO, the employer/ carrier ac.visec: 'i.:he 
Board it opposed claimant's motion O'.l. the followins_J ,3rouncls: 
(lf claimant fc1iled to serve a copy cf the motion on ~Jl 
part-ies as required by '0/\R 436-83-260; (2) claimant fai.lecl 
to· supply affidavits of the voc,c,. tiona J. counsc lors and -~cq lected 
to ,_identify the people he mentiont:'d i.n his af [idavi t; <ind 
( 3) claimant's proper remedy, even if :1is a :i_ lec_;ations '-:'C re 
true, lies in a civil action anc claimant has not alleged 
any loss of wage earning capacity. 

The Bo~rd finds that claimant's affidavit· does nat 
indicate that the R~feree improperly, incompletely, � =· 
otherwise insufficiently clevelopecl or heard this case. It 
appears, as pointed out by the employer/ca~ri2r, clai~ant's 
remedy rr.ight be in a civil case. Further, the offered. 
evidence does. not -appec1r to th<c: Board to reflect on claimar: t '.s 
loss of wage earning capacity. Therefore, the Board 62nies 
claimant's motion for remand. 

IT IS SO ORDERED. 
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m GEORGE  IM , CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
Gary D. Hull, Employer's Atty.
Order Denying Motion

WCB CA E NO. 7^^-6566 April 29, 1980

. In April 1980, claimant, by and Lnrouqh his atLorney,
requested the Board oremctnd this case to the RefercG for
receipt of additional ovidence and tor/ti.mony. ClaimanV
contended this employer had•provided and is providing errone­
ous information to potentia], employers and to vocational
counselors to prevent him from securing employment.

On April 2]., 19 80, the employer/carrier advised the
Board it opposed claimant's m.otion on the following grounds; .
(1) claimant failed to serve a copy of the rriotion on all
parties as required by OAR 436-83-260; (2) claimant failed
to' supply affidavits of the vocationa.l counselors and r.eglected
to:.i,dentify the people he mentioned in his affidavit; and
(3) claimant's proper remedy, even if his allegations ye’re
true, lies in a civil action and claimant has not alleged
any loss of wage earning capacity.

The Board finds that claimant's affidavit'does not
indicate that the Referee improperly, incompletely, or
otherwise insufficiently developed or heard this case. It
appears, as pointed out by the employer/carrier, claimant's
remedy m.ight be in a civil case. Further, the offered-
evidence does.-not 'appear to the Board to reflect on claimantfs
loss of wage earning capacity. Therefore, the Board denies
claimant's motion for remand.

IT I  O ORDERED.

#
181-

' 

• 



    
   

 
     
     

     

       
           

        
         

        

        
         

           
        

        
        
           

          
         
        

         
      

        
          

           
         

           
           

        
           

          
        

  

         
          

         
 

        
           

        
      

--•• r ••••--• 

WCB CASE NO. 

JIMMY A. SMITH, CLAIMANT 
Williams, Spooner & Graves, 

Claimant's Attys. 

79-1472 

SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

April 29, 1980 

The State Accident Insurance Fund (hereinafter referred 
to as the Fund) seeks Board review of the. Ref~ree's order 
which awarded claima11t compensation for pe1~manent and total 
disability. The Fund contends the evidence in this case 
does not support the award made bv the Referee. 

FACTS 

Claimant, a 38-year-old journeyman plumber in his own 
business, injured his low back on December 3, 1974 while 
lifting a 10-foot piece of cast iron pipe. This injury was 
originally diagnosed as a lumbosacral strain and claimant 
was conservatively treated. However, due to continuing low 
back pain, claimant underwent a rnyelogram and discogram 
which reveaJ_ed an abnormal disc at the LS-Sl level.. On May 
2, 1975, Dr. Donald Paluska performed a laminectomy at the 
LS-Sl level. Claimant continued to have difficulty with low 
back pain which radiated into both buttocks and legs. 

. On November. 6, 1975, Dr.·· Paluska performed a "posterior 
interbody fusion {bilateral) of the lumbosacral joint". 

On August 1976, Dr. Paluska reported that.claimant 
still complained of consta_nt pain in the· lower portion of 
the back and diffL1sed achinq in the backs of both _buttocks 
and.thighs. Dr. Paluska opined that claimant would not be 
able to engage in his normal occupation as a plumber. Claimant· 
had told Dr. Paluska that he had been advised to ~eek other 

employment which did not requin~ heavy liftinc~- Since -
claimant was _qualified ·as a mi;-,.i.:..;ter, he had been working 1.n 
that capacity. Dr. Paluska felt that the fusion was solid 
and advised that claimant I s condition would be re-evaluated 
within two months. 

In October 1976, claimant was hospitalized for_ five · 
days for recurrent low back pain. While there claim~ni also 
underwent another myelogram which revealed no evidence of a 
herniated disc. 

Dr. Paluska, in February 1977, reported that claimant 
again was complaining of pain in his back, ·in his upper 
thoracic and. lower cervical spine. Dr. Paluska prescribed a 
transcutaneous nerve stimulator to relieve claimant's pain. 
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JIMMY A.  MITH, CLAIMANT
Williams,  pooner & Graves,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

WCB CA E NO. 79-1472 April 29, 1980

m

The  tate Accident Insurance Fund (hereinafter referred
to as the Fund) seeks Board review of the- Referee's order
which awarded claimant compensation for permanent and total
disability. The Fund contends the evidence in this case
.does not support the award made bv the Referee.

FACT 

Claimant, a 38-year-old journeyman pluniber in his own.
business, injured his low back on Decen±)er 3, 1974 while
lifting a 10-foot piece of cast iron pipe. This injury was
originally diagnosed as a lumbosacral strain and claimant
was conservatively treated. However, due to continuing low
back pain, claimant underwent a myelogram and discogram
which revealed an abnormal disc at the L5- 1 level,. On, May
2, 1975, Dr. Donald Paluska performed a laminectomy at the
L5- 1 level. Claimant continued to have difficulty with low
back pain which radiated into both buttocks and legs.

On November 6, 1975, Dr.-’ Paluska performed a "posterior
interbody fusion (bilateral) of the lumbosacral joint".

On August 1976, Dr. Paluska reported that claimant
still complained of constant pain in the- lower portion of
the back and diffused aching in the backs of both buttocks
and'thighs. Dr. Paluska opined that claimant would not be
able to engage in his normal occupation as a plumber. Claimant'
had told Dr. Paluska that he had been advised to seek other

m

employment which did not require heavy lifting.  ince-
claim.ant was qualified 'as a minlfiter, he had been working in
that capacity. Dr. Paluska felt that the fusion was solid
and advised that claimant's condition would be re-evaiuatecl
within two months.

In October 1976, claimant was hospitalized for five
days for recurrent low back pain. While there claimant- also
underwent another myelogram which revealed no evidence of a
herniated disc.

Dr. Paluska, in February 1977, reported that claimant
again was complaining of pain in his back, in his upper
thoracic and-lower cervical spine. Dr. Paluska prescribed a
transcutaneous nerve stimulator to relieve claimant's pain.

-182-

#

• 



          
         
       

          
     

          
          

          
       
         
     

        
        

       
         

           
        
           

        
          

        
         

           
   

          
           

         
         

          
            

         
          

            
         

         
         

          
         

            
          

         
         

  

         
       
        

            
        

' ' 
Claimant continued to complain o i: piJin in the. back 

area. In April 1977, Dr. Paluska conclt_idcc1 that claiman·t•s 
claim could be,a.c losecl..wi th an a\J1Jropri ate~· aw a·cd . o E chsabi lit:;. 
It was his opinion that claimant was permanently and totally 
disable,d c1ue to his back injury . 

. _Dr. Paluska, in May 1977, reported that cL::iimant1 h_acl 
continued to have continuous back pc1in which was dul:l' in 
nature and located just to the left of the mid-lun~osacral 
j~nction. X-rays d~monstratcd a pseudoarthrosis of th·e. 
post~rior interbody fusion on the left side. Dr. Pal~ska· 
recommended surgical exploration and post.ero-lc1ter<Jl fusi_on. 
The bilater<Jl posterior lateral spindl fusion was perfoimed 
on May 20, 1977 by Dr. Paluska. · 

In Jw1e 1977 ,, the Vocational Rchzibilitation Division 
contacted claimant. He advised them he was interestec1'only· 
in returning to the ministry. Claima~t said he had w~rked 
as a groundskeeper and a· plumber. Claimant al so indicated· 
he had a 10th grade education, but had obtained a GED .. 
Claimant was found to be eligible for vocatior;al rehabilita­
tion. In February 1978 he enrollecl at a business college iri 
a program leading to an associate degr~e in-business a~minis­
trat~on. ·claimant continued to express an interest in becoming 
a minister and indicated that he would continue to studi for 
this on his own. 

In November 1977, Dr. Palt:.;ka reported that clai1r:ant 
still experienced some back Fl i ·• but to ct lcs se r ex Lc,r, L than 
previously. Claimant uclvisec1 i1.i,i1 he wc1s usinq aspirin for 
relief 'of his pain and occc1siona lly Soma Compound for re 1 ic f • 
of muscle spasms in the lumbar area. Claimant stated this 
pain did not radiate j_nto his legs. Dr. Poluska felt that 
claimant could be enr-ollcd in iJ rchr:ibili tat.ion progra·m which 
did not require excessive standing or bending. He felt that 
a sedentary type of job would be'.! very ,1ppropriate. In· 1ace 
November 19 7 7, Or. P aJ.uska fc,l t the claim could be closed. 

Also, in November 1977, Dr. Geor,:;c l-larwood, medical 
consultant for the Fund, reported that claimant still had 
some complaints of pain, mostly in the r~0ion of hamstring 
muscles bilaterally with some rcsichu,l c1iscornfort .in !~he loi.v 
back and reqion of the scar at the 1,5-~_;J level. Dr. !l~it~wooc1 
fe 1 t that claimant could func t.ion in some type of cm;_) laymen t 
without bending or lifting. Further, he felt that claimant's 
condition was medically stationary ~nd the claim coti~d 'be 
closed. 

In May 1978, Dr. Paluska said claimant corr,plaincd that 
the prolopged sitting while attending classes aggrava,ted his 
back condition. He felt that claimant should have re­
exploration of the fusion me1ss to see if there was a. psucdoartl!­
rosis or if there was entrapment of nerve tissue. · 

-183-

#

#

m

Claimant continued to complain o i: pain in the, back
area. In April 1977, Dr. Paluska concluded that claimant's
claim could be;.:Closedi«with an appropria-te- award-.oC disability.-
It was his opinion that claimant was permanently and totally
disable.d due to his back injury.

, Dr. Paluska, in Mciy 1977, reported that- claimiant, had
continued to have continuous back pain which was dull' in
nature and located just to the left of the mid-lumbosacral
junction. X-rays demonstrated a pseudoarthrosis of the,
posterior interbody fusion on the left side. Dr. Paluska
recommended surgical exploration and postero-lateral, fusi.on.
The bilateral posterior lateral spinal fusion was performed
on May 20, 1977 by Dr. Paluska. . i

In June 1977,. the Vocational Rehabilitation Division
contacted claimant. He advised them he was interested only•
in returning to the ministry. Claimant said he had worked.
as a groundskeeper and a'pluidDer. Claimant also indicated
he had a 10th grade education, but had obtained a GED.
Claimant was found to be eligible for vocational rehabilita­
tion. In February 1978 he enrolled at a business college in 
a program leading to an associate deg.ree in-business' adminis­
tration. Claimant continued to express an interest in becoming
a minister and indicated that he would continue to study for
this on, his own.

- In November 1977, Dr. Palu/.ka reported that clain-ant
still experienced some back pai.': but to a lesser extent than
previously. Claimant advised hiin he was using aspi7:in for-
relief 'of his pain and occasio.nally  orna -Compound for relief-
of muscle spasms in the lumbar area. Claimant stated this
pain did not radiate into his legs. Dr. Paluska felt that
claimant could be enrolled in a rehabilitation program which
did not require excessive standing or bending. He .felt that
a sedentary type of job would be very appropriate. In lane -
November 1977, Dr. Paluska felt the claim could be closed.

Also, in Noveml^er 1977, Dr. George Harwood, medical .
consultant for the Fund, reported that claimant still had
some complaints of pain, mostly in the region of hamstring
muscles bilaterally with some residual discomfort in the low
back and region of the scar at the L5~ 1 level. Dr. Ilairwood
felt that claimant could function in some type of employment
without bending o,r lifting. Further, lie felt that claimant's
condition was medically stationary and the claim could be
closed. • ■

In May 1978, Dr. Paluska said claimant complained that
the prolonged sitting while attending classes aggravated his
back condition. He felt that claimant should have re­
exploration of the fusion mass to see if there was a psuodoarth-
rosis or if there was entrapment of nerve tissue.
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June 197~, the Orthopaedic Consultants reported that 
it was their opinion that no _further ::; u t:•:r:i. c;:i l rrocc.cl u ce:s 
should be done. It was their opinion that claimant's spinal 
fusion was solid and reconunendecl claimant be reft:,rrcd to thC! 
Pain Clinic and that every effort be made to take him off 
th'e large amount of drugs he was ta.kin9. ·Dr. Paluska concurred 
with the Orthopaedic Consultant's recommendation that claimant 
attend the Pain Clinic to reduce his usage of drugs~ 

From October 24, 1978 through November 10, 1978, clairncmt 
.attended the Northwest Pain CentGr program. At the end of 
his stay, claimant was given a transcutaneous nerve stimulator 
and had been weaned off all medication. Dr. ,Joel Seres, , 
director at the Pain Center, fel:c ~hat claimant r·equired no 
addition a 1 medical treatrnen t. Dr. Sc res noted that unless 
claimant became more interested in taking a more active role 
in his rehabilitation, it was unlikely that ·any attempts to 
help him would be of much value. It was noted that 'claimant 
indicated he had decided not to retucn to his former oc~upa­
tion, but was interested in re turnin~1 to the ministry. 

/\. Determination Order, dal-;: F'cbi~uary 8, 1979, ,Y,v~ffd6d 
claimant temporary.total disab1lily compensation, temporary. 
partial disability compensation and coinpensation equ;::i,l to, 
80~ for 25% unscheduled disabiLtty for his low back injury-~ . 

In April 1979,. c.lairnc1.nt was re-evaluated by the doctors· fi) 
at the Pain Clinic. They rep·ortcd that cla.imc1nt h.J.d returned 
to work as an associate pastor on a. part- time basis. ·D·r. 
John R. ·Painter, a clini.cal psycholo~Jis t, reported thiJ. t the 
prognosis for continuative conservative managemenf was fair 
and the prognosis for return to full productive _employment 
was fair. He considered claimant's psychological condition 
stationary. The occupa ti.onal therapist rcp,o r,tcd that claimant's 
pain behavior was almost non-existent and that.he had listed 
rnany positive changes carrying over f1:om the program. Dr. 
Painter indicated that claimant said h8 occasionally had 
back pain which, at times, was very intense. Claimant said 
he was limiting his activities in certains areas such os 
chopping wood, hunting and boating. 

In July 1979, Dr. Paluska reported that claimant walked 
haltingly as if he was experiencing discomfprt in the lumbo­
sacral area. He did not feel 'that claimant was capable of 
chopping wood as described by Dr. Painter. Claima~t stated­
he did not own a boat and had not participated in any boating 
activities. Claimant said he had s up,2 rv ised pl.umbinq in his 
church, but had not enguged in the active plwnbin9 itself. 
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In June 197(8, the Orthopaedic Consultants reported that
it was their opinion that no .further sumca.l procedures
should be done. It was their opinion Lhat claimant's spinal
fusion was solid and recommended claimant be referred to the
Pain Clinic and that every effort be made to take him off
the large amount of drugs he was taking. "Dr. Paluska concurred
with the Orthopaedic Consultant's recommendation that claimant
attend the Pain Clinic to reduce his usage of drugs.

From October 24 , 1978 through Noveml^er 10, 1978, claimant
.attended the Northwest Pain Center program. At the end of
his stay, claimant was given a transcutaneous nerve stimulator
and had been weaned off all medication. Dr. Joel  eres,
director at the Pain Center, felt that claimant required no 
additional medical treatment. Dr.  ores noted that unless
claimant became more interested in taking a more active role
in his rehabilitation, it was unlikely that any attempts to
help him would be of much value. It was noted that 'claimant
indicated he had decided not to ireturn to his former occupa­
tion, but was interested in returning to the ministry.

A Determination Order, dat’,- i February 8, 1979, awarded
claimant temporary .total disability compensation, temporary,
partial disability compensation and compensation equal to.
80? for 25% unscheduled disability for his low back injury-.

In April 1979,.claimant was re-evaluated by the doctors'
at the Pain Clinic. They reported that c.laimant had returned
to work as an associate pastor on a part-time basis. 'Dr.
John R. Painter, a clinical psychologist, reported that the 
prognosis for continuative conservative management was fair
and the prognosis for return to full productive employment'
was fair. He considered claimant's psychological condition
stationary. The occupational therapist reported that claimant's
pain behavior was almost non-existent and that he had listed
many positive changes carrying over from the program. Dr.
Painter indicated that claimant said he occasionally had
back pain which, at times, was very intense. Claimant said
he was limiting his activities in certains areas such as
chopping wood, hunting and boating. • ■ '

In July 1979, Dr. Paluska reported that claimant walked
haltingly as if he was experiencing discomfort in the lumbo-
sacral area. He did not feel 'that claimant was capable of 
chopping wood as described by Dr. Painter. Claimant stated-
he did not own a boat and had not parti.cipated in any boating
activities. Claimant said he had supervised plumbing in his
church, but had not engaged in the active plumbing itself.
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id: the hcarin<;, claimant complained thc1l: he hac1 .::on.tinual 
b~ck pain which wa~ increased by any actlvity requiring. 
l:i,.ipe Li ti ve bencli ng, s toopinc;.1, prolonqed walkin,J, dri vi ns; or 
:~t.c,nchn<.:. lle stated this pain radiated bilaterally down 
int:ci his l:e\JS·. I-le feels he has lost st'renc;th in his back 
:rn(i i~; nc;\•I lim.i.tec: in his outside activities and ·sportin9. 
e:nc.k:,,vo 1~:~. Fm_-tl1er., claimun t stated his buck pain affects 
his ,,1<.::1 c;)j_:-11;. Ht::! Sc1ic1 he: is u.bl<2 to wa1k a mile .. \·Jhen he 
pe~forms any ~ctivity which requires physical exertion, he 
Sili.ci he has to seek bedrest because of increased back pain. 
Claimant inrlic~tcci he was unjblo to finish the vocational 
rehobilitciL:ion proc;r..=:i.m because ·ot: the prolonged sitting,· 
walkin0, ~nd standiGS requir~d in connection with school 
bacnusc these nctivities worsened ~is buck condition. 
C L1i man t said he was entp1oy(!d by Lyons P lumbin~r Corpc.,r,:it ion 
1.-;hi ch was ·a fa.mi ly owned and operated corporation. lie 
staled thiJ. t he control 1.ed the busi-ncss 0nd munuged it, but 
still did some of the heavier portions of the wo~k himself, 
Since his injui~, claimnnt indicated this business had been 
sold. Claimant is cur.rently worki.nsr a:,; an associat"e minister 
in_a church in Brooks, Or.eqon and hu.d been so employGd since 
approximately December 1978. 

The Referee found that tl",,- i:<2:dical cvid~:nce itsc~Lf did. 
not indicate that c laim.:.'tn t wab ;_;,_•rrnancn tly and totti l ly 
di sablec1. However, the neferee:: found th,1 l: the other .cv.i.der,ce 
in this case convinced him that clc1imant was permc:mcntly ar1d 
totally disabled-. 'I'hen1fore, 'the Referee granted c l;_,inian t. 
compensation for pern1anent total disability effective October 
5, 1979, the date of the hearing. 

BOARD ON DE ·NOVO_REVIEW 

The-.Board, after de nova rGvi.::'w, moc1it~ie;:, the f{1c;t:ere'.e's 
order. The Board concu~s with the Referee's conclusion that 
the preponderance of the n~dical evidence docs not indic~te 
that claimant is permanently and totally disabled. Therefdre, 
the � Board must look to other relevant [actors to determine 
the extent of claimant's disability. Claimant has. the 
burden of proving permanent total disability and mus~ estab­
lish that he is willincj to sed: rc(Jular c;ainful employrnent 
and that he has made reasonable efforts to obtain.~u~h 
employment. 
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At the hearing, claimant complained that he had continual

back pain which was increased by any activity requiring
):ep0 t.i ti ve bending, stooping, prolonged walking, driving or
standi,ng. He stated this pain radiated bilaterally down
i.n t:b his kegs-. He teels he has lost st'rencjth in his back
and is now limited rn his outside activities and -sporting,
endeavors. Further, claimant stated his back pain arfects
his sleepi.ng. He said he is able to walk a mile. . Vfnen he 
performs any activity which requires physical exertion, he 
said he has to seek bed.rest because of increased back pain.
Claimant indicated he was unable to finish the vocational
rehabilitation program because 'of the prolonged sitting,
walking, and standing required in connection with school
because chese activities worsened his back condition.
c:laimant said he was employed by J.yons Plumbing Corporation
which was -a family owned and operated corporation. lie
stated that he controlled the busi.-ness and managed it, but
still did some of the heavier po.rtions of the work himself,.
 ince his injuji/, claimant indicated this business had been
sold. Claimant is currently working as an associate minister
in. cl church in Brooks, Oregon and had been so employed since
approximately December 1978.

m

The Referee found that tb-- i:edical evidence its.ol.f did
not indicate that claimant was p^.-rmanently and totally
disabled. However, the Referee found fihal: the other .evideriCe
in this case convinced hj.m that claimant was permanently and
totally disabled-. Therefore, 'the Referee granted claimant-
compensation for permanent total disability effective October
5, 1979, the date of the hearing.

BOARD ON DE NOVO REVIEW
The-.Board, after de novo reviev;, modifies the Referee's

order. The Board concurs v;i th the Referee's conclusion that .
the preponderance of the medical evidence does not indicate
that claimant is permanently and totally disabled. Therefore,
the* Board must look to other relevc-int factors to determine
the extent of claimant's disability. Claimant has. the
burden of proving permanent total disability and musm estab
lish that he is willing to sev;k regular ejainful employment
and that he has made reasonable efforts to obtain.such 
employment.

-185-

. 

. 

­
. 



          
        

        
        
        

          
         

        
       

            
           

         
         

        
          

        
            

 

        

        
          
            

        
    

      

    
    

 
    
     

  

        
           

           
        

this c.::ise_, the Board consiclci-,,; other l:;i:--:toc-; :c;tic:h c"1;; 

claimant's age, training, aptitude, condition of the labor 
metrkct, ,:1daptatiun to non-phvs.i.c~1l .L.ibor, crncl clai111,11·11_•~; 
ernotioi-.cal condition. The Bo~r(:: hncls that the inj.uric~; 
claimant sustained, thoucJh severe, arc not such that re~ia.rd­
less of claimant's motivation that he wouJ.d likely not be­
able to enqage in gainful and suitable employment. 'rhe 
evidence indica"tes thot claimant ht1s voluntarily become a 
minister_ Further,- the evidence .inchcates claimant has 
decided that this is the only type of employment he wishes 
to seek and has not est~blished that he has sought other 
employment. Therefore, the Board, based on all the. evidence 
in this case, finds that claimant-is not p~rmanently and 

. totally disabled. However, the Br::i.rd finds, based on the 
same evidence, that claimant .is entitled to an award of 
compensation equal to 208° for 65% unschedu1ed disability 
for his low back injury. This award is in lieu of that 
granted previously. 

ORDER 

The Referee's order, dated November 5, 1979, is modified. 

Claimant hereby is granteci an award of compensation 
equal to 208° for 65% unschedu",,:1 disability for his low· 
back injury. This award is in 1.~.0 u of any previous · awards of­
unsched ulecl disability for this injury. The remainc1cr of 
the Referee's order is affirmed. 

·'-

WCB CASE NO. 79-2065 

FLOYD F. VOSBERG, CLAIMANT 
Ringo, Walton, Eves & Gardner, 
· Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Reques~ for Review by the SAIF 

ISSUE ON REVIEW 

April 29, 1980 

The State Accident Insurance Fund (herei~a[ter L8(erreci 
to as the Fund) seeks Goa.rd review of the Referee's o::'.""der 
which found claimant's claim fc-r an .injury to his J.cf t knee 
was compensable. The Fund conte;mds this wc1.s in error. 
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In this case, the Board considers other iTactors such as

claimant's age, training, aptitude, condition of: the labor
market, adaptation to non-phys.i.ca 1. .labor, and claimai'it:'s
emotional condition. The Board frinds that the injuries
claimant sustained, though severe, are not such that regard­
less of claimant's motivation that he would likely not be-
able to engage in gainful and suitable employment. The
evidence indicates that claimant has voluntarily become a
minister. Further, the evidence .indicates claimant has
decided that this is the only type of employment he wishes .
to seek and has not established that he has sought other
employment. Therefore, the Board, based on all the. evidence
in this case, finds that claimant-is not permanently and
totally disabled. However, the Board finds, based on the 
same evidence, that claimant is entitled to an award of
compensation equal to 208° for 65% unscheduTed disability
for his low back injury. This award is in lieu of that
granted previously.

ORDER

The Referee's order, dated November 5, 1979, is modified

Claimant hereby is granted an award of corripensation
equal to 208° for 65% unschedun-:! disability for his. low’
back injury. This award is in .;.icu of any previous 'aw^irds of-
unscheduled disability for this injury. The remainder of
the Referee's order is affirmed. O

WCB CASE NO. 79-2065 April 29, 1 80
FLOYD F. VOSBERG, CLAIMANT
Ringo, Walton, Eves & Gardner,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

I  UE ON REVIEW

The  tate Accident Insurance Fund (hereina t;ter referred
to as the Fund) seeks Board review of the Refc-ree's order
which found claimant's claim for an .injury to h:i.s lel't knee
was compensable. The Fund contends this was in error.
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t't Claimant, a 6O-ycar-old lO\J truck driv0r :--or NO.'.~thsi'dc 
Lumber Company, allec;es he sust,:-.ined a compensable irj ury t.o 
his le ft knee on December l, 19 7 8 when, while walkint:; between 
two vehicles, he struck a protruding tow attachment for a 
tow bar with his left knee. This injury was not, at r'irst, 
reported because claimant did not feel it was serious. On 
December 2 7, 19 7 8, clairnan t, while at home, knee l,ed down to 
check a muffler on one of his vehicles. As he attempted to 
stand up he experienced severe pain and after this incident 
sought me di cal trea tmcnt. Claimant indicated that between 
the incident on the first of Decembe i:- and the in cider-. t. on 
the 27th of December he had continued to work. Upon his 
admission to the hospit~l, he told the doctor that he had 
had persistent pain since the December 1 incident and had 
had a catching and locking sensation in the knee. He said 
that· he fc 1 t some thinq was movincr in the knee. Claimcrnt 
reported that he wa·s not having a c;reat cleal of swelling in 
the k'nee. 

Dr. Holm Neumann, on ~fo.ni1:·: ·; 2, 1979, perfonncc"! an 
arthrotomy ,:rnd medial mcniscec ·'---•"iY o[ the l~ft knee. llis 
diasnosis was a torn medial meniscus of t~e left knee. Dr. 
Neumann related this condition to c.lciimc1rit's bumpinq liis 
knee on a tow ba~ attachment on the front of the vehicle. 

On February 26, 1979, the Pund denied claimant's cl.aim. 
The basis of the denial was the fact that it·was un~bl~ to 
substantiate any on-the-job accident or incident occu1-ri,tHJ 
with the course·a.nd scope of his employment. 

In July 19:7 9, Dr. Neumann opinc'"c1 that clairnan t iwc] 

sustained a tear of tl,L:: medial menisc:u:; when he irri uccc1 his 
Jr.ne12 on December 1, 19 7 8. He felt that there was ~ hi ~Jh 
medical probability "conccrninq his initial work in-jury ,:u1d 
residutil disability to the knee·rela.tcd to his inju~y of · 
December 1, 1978". 
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m Claimant, a 60-ycar-old loy truck driver ::or No::chsi'clG
Lumber Company, alleyes he sustained a compensable injury to
his left knee on December 1, 1978 when, while walkiny between
two vehicles, he struck a protruding tow attachment for a
tow bar with his left knee. This injury was not, at first, 
reported because claimant did not feel it was serious. . On 
December 27, 1978, claimant, while at home, kneeled down to
check a muffler on one of his vehicles. ’ As he attempted to
stand up he experienced severe pain and after this incident
sought medical treatment. Claimant indicated that between
the incident on the first of Decembef and the incident, on
the 27th of December he had continued to work. Upon his 
admission to the hospita.l, he told the doctor that he had
had persistent pain since the December 1 incident and had
had a catching and locking sensation in the knee. He said
that- he felt something was moving in the knee. Claimant
reported that he was not having a great deal of swelling in 
the knee. ’

FACT 

m

Dr. Holm Neumann, on Jamir.-v 2, 1979, performed an
arthrotomy and medial meniscec ..omy of the loft knee. His -
diagnosis was a torn medial meniscus of the left knee. Dr.
Neumann related this condition to claimant's bumpincj His
knee on a tow bar attachment on the front of the vehicle.

On February 26, 1979 , the Fund denied claimant's cl,aim.
The basis of the denial was the fact that if v;as unable to
substantiate any on-the-job accident or incident occurring
with the course'and scope of his employment.

In July 19.79, Dr. Neumann opined that claimant liad
sustained a tear of tlio medial meniscus when he injured his
knee on December 1, 1978. He felt that there was a high
m.edical p.robability "concerning his initial work injiuy’’ 'and
residual disability to the knee related to hi.s injury of
December 1, 1978".
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Robert Anderson, also in :ruly 1979, reported that 
claimant nac1 advised hHn that imnv::diot.,~ly after stci.k:.cnq the 
tow b~r he had a severe pain which bothered him ovc~ the 
weekend. Dr. Anderson was gi vc n a history.of no s1.vc 1!.inr,_;, 
catchin~J, locking or clicking ,":'ifter this incic:ent. c;airn.:Ln!.:. 
stated the pain subsided and he continued to '.vork. Claimant 
advisee Dr. Anderson that he returned to work on Fr::bruary 
15,· 1979 driving 2c log truck. Dr. 1\nde.rson cl.1.c1(Jnos--:;d "l. 
Traumatic synovitis, 1 December, 1978 2. 'I'orn mcdict~L carti­
lage, left knee - sur~rical removal x l". It was Dr. /\nderse,n' s 
opinion that claimant's condition was medically.stationary. 
He felt the original injury of December l, 1978 was a bruising 
type of injury. He felt there was no strain placed aqainst 
the ligaments or about the knee. He re1X)rtcd there was no 
catching, locking, clicking or swelling of the knee. Sympto­
matically, he felt it made c.1 satisfactory II response" for a· 
period of 26 days. On the elate of the onset of the severe 
pain, December 27; 1978, claimant was knellin~1 under c:, car 
with fully flexed knee cJ.nc1 then came back ·to the uprirJht 
position at which time II the history and· -findings indicate 
the medial semilunar· cartilage was torn. Dr. Anderson 
opin~d that the diagnosis following the initial injury of 
December 1, 1978 would be that of traumatic synovitis as a 
result of a bruising type of injury about the knee. He felt 
the complaints for which claimant was treated were torn 
meniscus which from the history and findings ·seemed to 
result from the actue flexed·position of December 27, 1978 
was not connected-necessarily_ with the initial injury o.: () 
December 1, 1978. 

Claimant testified that a, 1, ,·•r the :Jecember l i.n,..:idcnt 
he experienced occasional catci"Jj_;,9 in the knee. Claimant 
stated that after the initial injury his knee was black and 
blue and he had difficulty walkinc; 9n it for some period of 
time. Further, he stated that the knee did swell up a 
little bit but he ignored it and continued to work. 

The Referee, after reviewin9 all L:he eviclence, found 
that claimant had established sufficient medical evidence of 
causation to link the knee surgeries l:o the work-relat:ecJ 
incident of December 1, 1978. 'l'he Referee found that Dr.• 
Neumann opined there was a high medical probability conccrninc1 
such a relationship. Dr. Anderson, who only cx~mined claiman~ 
once, based his opinion on the facts that were not found to 
be wholly accurate. Therefore, the i.:cferee. remandeci the 
claim to the State Accident InsGrance Fund for accept~nce 
and payment of benefits to claim~.mt a.;:; provided by li.·1¼'., and 
awarded claimant's attorney cl. fee of $850. · 
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Dr. Robert Anderson, also in July 1979, reported that
claimant Had advised hrm that immediately after strikiin;! the
tow bar he had a severe pain which bothered him over the
weekend. Dr. Anderson wi\s given a history.of no swcl.i.incj,
catching, locking or clicking after this incident. Ciairaant 
stated the pain subsided and he continued to worlc. Claimant
advised Dr. Anderson that he returned to work on February
15,'1979 driving a log truck. Dr. Anderson d.i.agnosci:i "i.
Traumatic synovitis, 1 December, 1978 2. Torn medial carti­
lage, left knee - surgical removal x .1". It was Dr. Anderson’
opinion that claimant's condition was medically stationary.
He felt the original injury of December 1, 1978 was a bruising
type of injury. He felt there was no strain placed against
the ligaments or about the knee. He reiX)rted there was no
catching, locking, clicking or swelling of the knee.  ympto­
matically, he felt it made a satisfactory "response" for a
period of 26 days. On the date of the onset of the severe
pain, December  1, 1978, claimant was knelling under a car
with fully flexed knee and then came back to the upright
position at which time "the history and -findings indicate
the medial semilunar’ cartilage was torn. Dr. Anderson
opined that the diagnosis following the initial injury of
December 1, 1978 would be that of traumatic synovitis as a
result of a bruising type of injury about the knee. He felt
the complaints for which claimant was treated were torn
meniscus which from the history and findings seemed to
result from the actue flexed'position of December 27, 1978
was not connected 'necessarily^ v/ith the initial injury of
December 1, 1978.

Claimant testified that the December 1 incident
he experienced occasional catchi.Kj in the knee. Claimant
stated that after the initial injury his knee was black and '•
blue and he had difficulty walking on it for some period of
time. Further, he stated that the knee did swell up a
little bit but he ignored it and continued to v;ork.

The Referee, after reviewing all Ihe evidence, found
that claimant had established sufficient medical evidence of
causation to link the knee surgeries be the work-related
incident of December 1, 1978. The Referee found that D'r.'•
Neumann opined there was a high medical probability•concerning
such a relationship. Dr. Anderson, who only examined claimant
once, based his opinion on the facts that were not found to
be wholly accurate. Therefore, the iveferee . remanded the
claim to the  tate Accident Insurance Fund for acceptance
and payment of benefits to claimant as provided by latw, and
awarded claimant's attorney a fee of $850.
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Oi-J ~-:iE NOVO REVIE\v 

The Board, afte1; de novo review, reverses the I~c:fe:rco's 
order. The first in cider, t, as des crib0cl ·by Dr:;. t~cum.:1 nn and 
Anderson and by claimant was blunt trc:,umc1 to the knee. 
The Board finds that Dr. Anderson's opinion in this ~natter 
is more persuasive. Dr. /\ndc:-rson clcscr:i.bed the initi.:·,). 
injury as a bruising type injury in which no strain w~s 
placed i"1'Jainst the lis1amen ts o c about -l:he kn oe.. ·'I'hc claimant 
in:i. tially had _9;·:P_erj .. gd;;_,o·f one or two days in which he had 
some difficulty in the knee, but he was Qble to continuG to 
work. On December 27, 1978, claimant was kneeling under a 
car ~n a piece of plywood, which, according to Dr. Anderson, 
fully flexed the knee. ClQi~ant then atte~pted to come to 
an upright position at which time, according to Dr. ilnderson, 
the_ history and findings indicated a medial scmi.luna.r . 
cartilage. was torn. +he re fore, the :3oard concludes th21 t 
claimant has failed to establish a relationship between his 
on-the-j6b incident of December 1, 1978 and the resulting 
surgery performed on his left Lnee on January 2, 1979. The 
Board approves the denial by the State Accident Insurance 
Fund and reverses the Referee's order. 

ORDER 

. The, Ref erec' s order, dated s ept~mber 11-, J.9 79, 1. :; 

reversed in.its entirety. 

The State /'1ccident Insurance Func1' s denic:il, da trc:d 
Feb r ua ry 2 6 , · 19 7 9 , is a f fir me d . 

· WCB CASE NO. 79-1482 

STEVE J.· BAUMAN, CLAIMANT 
Doblie & Francesconi, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

ISSUE ON REVIEW 

April .30, 1980 

Claimant and the State Accideht Insurance Fune:. (hl,rein­
ctf.tc r re i:e:i;red to as the Fund) seek Board review of the 
Referee's order which 0ranted claimant an award of compensa­
tion equal to 80° for 25~ unscheduled disabiiity for his 
b2.L:::k inju1-y .. This c.1wurcl was in .lieu of the awar:d qrc1nc:.cc: l:--, 
the Determination Order, dated Febru;-ir~· 9, '1979. '£'he, claimant 
cor:tends· this award is not sufficient. and the Fund contcndt: 
this award is excessive. 
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The Board, after de novo review, reverses the Referee's

order, i’he first incident, as described 'by Drs. deuinann and
Anderson and by claimant was blunt traama to the knee.
The Board finds that IDr. Anderson's opinion in this matter
is more persuasive. Or. Anderson described the initial
injury as a bruisincj type injury in which no strain was
placed av.jainst the liqaments or about the knee.. 'The claimant
initially had a_.-pepipd;.,.of one or two days in which he had
some difficulty in the knee, but he was able to continue to
work. On December 27, 1978, claimant was kneeling under a
car on a piece of plywood, which, according to Dr. Anderson,
fully flexed the knee. Claimant then atterr.pted to come to
an upright position at which time, according to Dr. Anderson,
the,history and findings indicated a medial semilunar
cartilage was torn. Therefore, the Board concludes that
claimant has failed to establish a re la tionsihip between his
on-the-job incident of December 1, 1978 and the resulting
surgery performed on his left i:nee on January 2, 1979. The
Board approves the denial by the  tate Accident Insurance
Fund and reverses the Referee's order.

ORDER
. The- Referee's order, dated  eptember 11-, 19 79, is

reversed in.its entirety.

The  tate Accident Insurance Fund's denial, dated
February 26,' 1979, is affirmed.

BOARD ON DE NOVO REVIEW

WCB CASE NO, 7 -1482 April 30, 1 80
STEVE J.- BAUMAN, CLAIMANT
Doblie & Francesconi, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

I  UE ON REVIEW

Claimant and the  tate Accident Insurance Fund (hcrein-
af-tor referred ro as the Fund) seek Board review of the
Referee's order which granted claimant an awprd of compensa­
tion equal to 80° for 25% unscheduled disability for his
back injury.- This award was in lieu of the award granted b-.
the Determination Order, dated February 9, d,979 . The claimant
contends' this award is not sufficient and the Fund'con tends
this award is excessive.
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Clai _;ant, a 61-year-olc1 tool ,;1nc: die mt'lkl::,· from Oi·t1rni 
Industries, allegedly injured his back on or about May 19, 
_19 78 because of repeated heavy. li f t.in9 and twisting while 
moving between a grinder and a surface plate. Dr. Clinton 
McGill saw claimant on J·une 1, 1978 when claimant came to 
him because of repeated muscle spasm in his back, leg cramps 
and nervous tremors. Dr. McGill reported that claimJnt 
continued to complain of severe back pain and claimant was 
hot,pi tali zed for four days · in ,June because of it. It was 
his impression that claimant's work which required con.:;ider­
able turning from the waist and J.ift"ing of fairly. heavy 
objects aggravated cJ.aimant' s unc~C::: lying back problem. 

Dr. J. Richard Raines, on ~furn~ l, 19 7 a·, interpreted x­
rays as revealing moderate kyphosis in the mid thoracic 
spine and severe lipping in the lower thoracic nrea and~ 
first degree spondylolisthesis at LS with severe degenerati,~ 
change at the lumbosacral interspace. 

On June .21, 1978, claimant t~eturned to work on a hal_f­
time basis. Claimant re turned .o full-time work two .days 
later. 

Dr. Theodore Pasguesi, in December 1"9 7 8, rep or tea that · 
claimant had work-ed with this-. employer for approximately 19-
years and had been a tool and.die maker for almost 30· years. 
Claimant indicated he had a hiqh school education .. llc 
denied any prior back pcoblcms: ;)r. Pasquesi · diaqnosccl :·­
"Pre-existent dc~ienerativo arthritis ·:·_;·,rour3hout the Jurnbetr 
and dorsal spine areas with a spondylolisthesis and spondylo­
lysis of LS on Sl". It was his opini.01·, that cla,imant I s· · 
degenerative changes or arthritis and the spondylolisthesis 
and spondylolysis preccdc.:rJ claimant's i.nj ury. or.- Pasquesi 
noted that claimant did not have a specific injury pe:.· se, 
but had begun.to develop p.J.in in his low back gradual:y: It 
was his opinion that claimant would co~tinbe to work ilt his 
present job until he reached the age of 65 but would continue 
to have pain. It was noted clc1iii1ant. also had an unrelated 
tremor which affected his right ond left arms. _.In conclusion,· 
Dr. Pasquesi felt that claimant was not entitled to an1 
disability for this condition. He felt ci1at the limited 
motion that claimant hac1 in his back, was probabiy related 
to degenerative changes rather than any industri.J.l injury 
and did not_ consider it in reachin0 his opLnion of claimant's 
impairment. He classifi(::!c1 the c:L:,imc::nt as having sevc1_·e -
pain and expected that some of this pain preceeded claimant 
'-.,,Ork. Dr. Pasquesi fr:'lt. thc1t cla:i.11:a:11~ hc1c1 a lOt impairment 
··of the whole man on the bas is o~" a,:;qra '.'a tion of his problems. 
however, he noted th2 t cla i.man t' s .im1Jitj_ rrncn t v1as considerably 
more than this, but that IK: att·tib11t,c:c1 only 10\; oi claimant's 
impairment to the industrial episode. 
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-Clcii.iant, a 61-year-old tool and die inakoa from Ornard
Industries, allegedly injured his back on or about May 19..
1978 because of repeated heavy, lifting and twisting v-^hile
moving between a grinder and a surface plate. Dr. Clinton
McGill saw claimant on June 1, 1973 v/hen claimant came to.
him because of repeated muscle spasm in his back, leg cr^imps
and nervous tremors. Dr. McGill reported that claimant
continued to complain of severe back pain and claimant was
hospitalized for four days in June because of it. It was
his impression that claimant's v;ork which required consider­
able turning from the waist and lifting of fairly, heavy
objects aggravated cH.aimant’s underlying back problem.

Dr. J. Richard Raines, on June 1, 1978’, interpreted x-
rays as revealing moderate kyphosis i’n the mid thoracic
spine and severe lipping in the lower thoracic area and a
first degree spondylolisthesis at 1.5 with severe degeneratiw
change at the lumbosacral interspace.

FACT 

On June.21, 1978, claimant returjied to work on a half­
time basis. Claimant retu.rned .o full-time work two.days
later.

Dr. Theodore Pasquesi, in December 1978, reported that'
claimant had worked with this- employer for approximately 19-
years and had been a tool and. die maker for almost .30' years.
Claimant indicated he held a high school education, ,11c
denied any prior back probloms. Dr. Pasquesi diagnosed:
"Pre-existent degenerarivo a.rthritis v.ivroughout the ifumlDar
and dorsal spine areas v/ith a spondylolisthesis and spondylo­
lysis of L5 on  I". It was his opinioi'i that claimant’s
degenerative changes or arthritis and the spondylolisthesis
and spondylolysis preceded claimant's i.njury. Dr. Pasquesi
noted that claimant did not have a specific injury pec se,
but had begun'to develop pain in his low back gradual._y'. It
was his opinion that claimant would continue to work at his
present job until he reached the age of 65 but would continue
to have pain. It was noted claimant also had an unrelated
tremor which affected his right and left arms. .In conclusion,
Dr. Pasquesi felt that claimant was not entitled to any
disability for this condition. He felt that the limited
motion that claimant had in his back, was probably related
to degenerative changes irather than any industrial injury
and did not consider it in reaching his opinion of,claimant's
impairment. He classified the claimant as having severe'
pain and expected that some of this pain preceeded claimant
work. Dr. Pasquesi felt that claimant had a 10°; impairment
of the whole man on the basis of aggrav^ition of his problems.
However, he noted that claimant's impairment v/as considerably
more than this, but that he attributed only lO-a of claimant’’s
impairment to the industrial episode.
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January 1979, Dr. McGill reported that x-rays reveaJ.cd 
considerable decJcnerativG"" arthritis o·;: the spi.nc. ff(• rL!pon:.cid 
that claimant continued to work throU<:;h i\u~;ust anc1 September 
of 19 7 8. Dr. McGil 1, a ft.:.! t· 11otinq that claimant had a r.::onqcn- . I 
ital defect an<l a considerable a~ount of degenerative arthritis, 
felt that the .motions of claimant's job which :required 
considerable bcni:linq .:md twistit1q c1.t the waist with fairly 
heavy obj.ects had as;~1ra.vated c1airnant' s pre-existing condition 
to the point where hospitalization was necessary in J~nc 
J.978. It was his opinion that the condition would not 
likely i'mprove ;__i_"nd in al J. likelihood claimant should be 
considered disabled. Ile noted that claim.:int was unusu.3.lly 
m:-Jt:i.vatcd und wo ... 1ld likely continue to work in sp.itc of hi.s 
pain. 

l\ Dctcrminiitiun orr·:c·r:', c:n:.,,,:l l·'d>i:uary 9, 1979, -,:n-.,,1rili2cJ. 
ciaimant temporary Lot:,1 l c.iisab.i. i. i. t.y ,.:u111pc:ns.-ition o.nd ..:ompen::;,i- •. 

-tion ec3u.::;l to 32° for lO!Ji unscheclulccl c"i.isabiJ.ity for :1is low 
back injury. 

Dr. Winfred CJ.a~~~. in April l?~:, i:cported that he 'hn~ 
first sc~n clairn,:rnt in .l'J6:-i •.vhen hl~ lwd dia~;nosed a ::;p9;1dylo­
listhesis of LS on Sl. Cl~imant ha~ been co~plaining of 
pain radiating into the ci.0h t C:!Xt rcrni ty. II,~ reported claimu r, t:, 
at that time, was ha\·::.r,•_; ,:1 :Lot of p<1 in :i.;1 the lurniJosact:-al · 
area which radi.::ite<l tow,i"rd the right 1~<;. -CL::iimaht n:pm::-ted 
he had trouble liftinl· ;:0tL.in9 in'to a car, bendin9 a:-:d it 
got to che point claim2:in L felt he ,>,t.:l.t: not cio back ti:, ·.-iQrk 
because he could not t.c11.a over. Dr. Clarke Eclt cl.2,imar,t 
had a 9r.J.de two sponJylolisthesi5 ii-.·1.-): •. virig LS "in its . 
relatio;1ship to Sl". Dr. :::.1arke indicated th~t his,. t:indinc,~ 
were essenti.:illy the ~ .... i, .. 0 c1s those he hu.d rnad.8 in 19 70. 
al though they we re war se now. 

In May "19 79, Dr. McGi 11 released c ].,.1i.man t for :, :!~:ciod 
of trial work not invol-.r:i.n'::J any lift.i.119 of rno:::-e than 20 
pounds or unusual twisting or ~urninq. Dr. McGi1], O:_·d.,.ed 
that claimant had a dcgenerntive spine with no history.of 
injury, but due to the constant wear ilD2 tear in the ~~ture 
of his work, he had finally reached c point where h~ could 
no longer perform that job. Dr. McGill felt there was 
little doubt that clai:nant could not return to his previous 
occupation because of severe back.· pLob_lE:rns. 
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In January 1979, Dr. McGill rep

con s i de rab le de one rativc ar th r11i s o
that x-rays

Lhe spi.nc. h'G'
re vea J.od
ro [ported

that claimant continued to work through Auqust and  eptember
of 1978. Dr. iMcCill, after tiotinq that claimant held a conqcn-
ital defect and a considerable amount of degenerativ^e arthritis,
felt that the .motions of claimant's job which required
considerable bending and twisting at the waist with fairly
heavy objects had aggravated claimant's pre-existing condition
to the point where hospitalization was necessary in June
1978. It was his opinion that the condition would nor
likely improve and in a] 1. likelihood claimant should be
considered disabled. lie noted that claimant was unusually
motivated and would likely continue to work iu) spite of his
pain.

#

l\ Dotcrminntioii G)i:dci:, dnl.'d i''ol > i:u.u j:y 9, 1979, -:iwar<led
claimant temporary Lota 1 disab.rl 1 Ly ..:L>mpcnsation and coinper. u-
■tion equal to 32° for 101 unscheduled disability for nis low-
back injury.

Dr. Winfred Clark--, :Ln April 117:'. , reported that he had
first seen claimant in 1966 when he had diagnosed a spondylo­
listhesis of L5 on  i. Claimant had been complainin-j of
pain radiG\ting into the right extremity. He reported claiinaim:
at that time, was havir,'; .;i lot of pain in the lumijosacral,
area which radiated coward the righc leg. •Claimant reported
he had trouble liftin'- gotling into a car, bending ar.d it
got to the point claimant felt he c-.u.;ici not- go back to v/ork
because he could not benii over. Dr. Clarke felt claimiant
had a grade two spondylolisthesis ir.voiving L5 "in its 
relationship to  I". Dr. Clarke indicated that his-. f;i.ndings
were essentially the sa...e as those he had made in 1970.
although they were worse now.

In May 1979, Dr. McGill released claimant for period
of trial work not involv.i.ng any lift.ing of miore than 20
pounds or unusucil twisting or turning. Dr. McGill opined
that claimant had a degenerative spine with no history.of
injury, but due to the constant weai* and tear in the r.vGt'ure
of his work, he had finally reached a point where he could
no longer perform that job. Dr. McGi.ll felt there was
little doubt that claimant could not return to his previous
occupation because of severe back' i3roblems.
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testified that hls work required heavy and 
awkward l.ifting, as well as much bc:!ndins and twistin~j. He 
indicated that after bis back episode of 19G6 he· retLlrned to 
tool and die making and did not lose any time from work. He 
stated that he applied for a lighter f~rm of work, b~t did 
not obtain that. He stated he worked from June of 1978 to 
December 14, 1978 without any ti~e loss, however, he did use 
three weeks of vacation because of his back problems: He 
stated that he eventually terminated work on December 14, 
1978 on Dr. Pasquesi's advice. Further, he testified that 
he had made several attempts to obtain modified work with 
the employer, but had been turned down. Currently, he says 
he is able to mow his yard in a piecemea·1 fashion, however, 

,it bothers his back. He still is able to do some hunting 
· ·and fishii:ig. He testified that he currently wears a back 
brace about 25i of the time. He stated th-'lt sitting is _very 

difficult for him and walkinq b··t:!1cn; his left le9 aJ.thou9h 
he is able to walk a mile-and-c.•-;;;:iJ.:t. lie stated that he car. 
lift 20 pounds, but cannot twist or turn. Now he takes pa.in 
medication where previously to this incident he did not. He 
denies that he is-- pcrm,1n,'.ntly and totally disabled becaus(C) 
he could do supervisory work if allc;wca. In December 1978, · 
he had retired, however, if he had been able to, he.said he 
had ·intended to work until the ag~ of 65 because his re~ire­
ment benefits would have been much greater. 

The Referee, after 1:-evic.wing all the evidence, found 
that claimant was enti tll~d. to an aw;-:ird of compensation eq1.,ial 
to 80° for 25% unscheduled disability in lie.u of that g:ranted 
by the previous Determi,ation Order. 

BOARD ON DE NOVO REVIE\v 

The Board, after de novo review, modifies the Referee's 
order. Claimant's congenital defect and resulting. back 
condition pre-existed his industrial incident of May 1978. 
Drs. Pasquesi·, McGill and Clarke all.agree th~t claimant 1 i 
degenerative changes or arthritis and spondylolisthesis and 
spondylosis preceeded the incident of May 1978.- Drs. McGill 
and Clarke opined tha_t claimant I s work, which was he.::,vy in · · . 
nature, for approximately 20 years, aggravated his pre- . 
existing condition to the point where claimant needed hospital-. 
ization. This injury was -superimposed upon claimant's 
spondylolisthesis condition. The Board, after reviewing ,all 
the evidence in this case, finds that claimant is entitled 
to an award of compensation equal to 160° for 50%'unscheduled 
disability for his low back injury. This 'award is in lieu, 
of all prior awards of unscheduled disability. 

ORDER 

The Referee's order, qated November 15, 19_79, is modified. 
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Claimant testified that his work requirea heavy and
awkward lifting, as well as much bending and twisting. Jfe
indicated that after I'^is back episode of 19GG he' returned to
tool and die making and did not lose any time from work. He
stated that he applied for a lighter form of work, but did
not obtain that. He stated he worked from June of 1978 to
December 14, 1978 without any time loss, however, he did use
three weeks of vacation because of his back problems.' He
stated that he eventually terminated work on December 14,
1978 on Dr. Pasquesi's advice. Further, he testified that
he had made several attempts to obtain modified work with
the employer, but had been turned down. Currently, he says
he is able to mow his yard in a piecemeal fashion, however,
it bothers his back. He still is able to do some hunting
and fishing. He testified that he currently wears a back
brace about 25% of the time. He stated that sitting is very

#

difficult for him and v/alking h-r.!iers his left leg although
he is able to walk a mile-and~c'-:.a 11'. lie stated that he car.
lift 20 pounds, but cannot twist or ti.irn. Now he takes pain
medication where previously to this incident he did not. He
denies that he is>- pernianu.ntly and totally disabled because
he could do supervisory work if allowea. In December 1978, 
he had retired, however, if he had been able to, he,said he 
had 'intended to work until the age oi: 65 because his retire-
ment benefits would have been much greater.

The Referee, after reviewing all the evidence, found
that claimant was entitled,to an award of compensation equal
to 80® for 25% unscheduled disability in lieu of that granted
by the previous Deterraination Order.

BOARD ON DE NOVO REVIKW

The Board, after de novo review, modifies the Referee's
order. Claimant's congenital defect a,ad resulting, back
condition pre-existed his industrial incident of May 19’7 8.
Drs. Pasquesi, McGill and Clarke all.agree that claimant's
degenerative changes or arthritis and spondylolisthesis and
spondylosis preceeded the incident of May 1978.- Drs. McGill
and Clarke opined that claimant's work, which was hea\'y in
nature, for approximately 20 years, aggravated his pre­
existing condition to the point where claimant needed hospital­
ization. This injury was superimposed upon claimant's
spondylolisthesis condition. The Board, after reviewing .all
the evidence in this case, finds that claimant is entitled
to an award of compensation equal to 160° for 50%'unscheduled
disability for his low back injury. This 'award is in lieu,
of all prior awards of unscheduled disability.

ORDER

The Referee's order, dated November 15, 1979, is modified.
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CJaima;;it is _hereby c1rantecl an a 1,,;ard of compensacion 
equal 160° for S0'i- unschcdu.l.cc"i c.:isability for his low ~--'ack 
inJury. 'lhis award is in lieu of zd.1 i_Jr0.vious award::i u.L 
unscheduled disability for this conciicion. 

Claimant's attorney is hereby grant6c1 as a reasonabl0 
attorney's fee a sufu egual to 25~ o[ the increased co~~ensa­
tion granted by this order, p(V/.:lblc out of said cor.1pensation 
as paid, not to exceed $3,000. 

The remainder of the P.e[crcc' s order is affirmed. 

WCB CASE NO. 

DONALD BROOKS, CLAIMANT 
Keith Evans, Claimant's Atty. 

79-3342 

Thomas A. Cavanaugh, Employer's Atty. 
Request for Review by Emplc,yer 

ISSUE ON 1U:VIEW 

April 30, 1980· 

The employer seeks GoJrd review or the Referee's order 
which reversed its denial of claimant's claim. 

Claimant, a 51-year-old automobile sales mana0e~, 
alleges that on January 15, 1979. he experienced blu;red 
vision und numbn8Ss in his left a:cm while on the ':elephone 
with a customer. Claimant described this eve~t as~ stroke. 
Claimant was taken to a hospital emcrge~cy roos and found to 
have blood pressure of 200/130 in both arms. He made a 
spont~neous recovery and went to Dr. William Wallace. 

In February 1979, Dr. Wallace reported he had been 
treating claimant for hi~1 blood pressure since 1973. He 
indicated c.laimant had had hisrh blood pressure sirice he was 
in his t<2L'l1S and throu~1hout his ac1ult life. In 1973 cJ.airnan::. 1 :0; 

blood pressure was 160/110. Dr. Wallace treated claimi.nt 
with medication. !·le was successful in -:LOwerin9 clairnunt 1 s 
blood pressure, but felt claimant was still hypertensive 90% 
of the time. In ,July 1977, claimant had been hospitalized 
for pancreatitis due to excessive alcohol consumption. 

On January 15, 1979, claimant told Dr. Wallace he had 
been working exceptional].y hard lately under a lot of tension. 
Claimant said he continued to take his medication. Dr. · 
Wallace indicated that when he saw him, claimant ~as asy~pto­
matic. Dr. Wallace 1 s•dia0nosis was transient ischemic 
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Cj.aimant is .hereby granted an award of compensa cion

equal 160 ° for 50c unscheduled disability for his low back
in3ury. 'Ihis award is in lieu of all previous awards of 
unscheduled disability for this condition.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25o of the increased comipensa- 
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000.

The remainder of the ReLorco's order is affirn'ied.

April 30, 1 80WCB CASE NO. 7 -3342
DONALD BROOKS, CLAIMANT'
Keith Evans, Claimant's Atty.
Thomas A. Cavanaugh, Employer's Atty.
Request for Review by Emplc-yer

I  UE ON REVIEW

The employer seeks Board review oi the Referee's•order
which reversed its denial of claimant's claim.

FACT 

Claimant, a 51-year-old automobile sales nianager,
alleges that on January 15 , 1979. he experienced blvurred
vision and numbness in his left arm while on the telephone
with a customer. Claimant described this event as a stroke.
Claimant was taken to a hospital emergency room, and found to
have blood pressure of 200/130 in both arms. He made a
spontaneous recovery and went to Dr. William Wallace.

In February 1979, Dr. Wallace reported he had been,
treating claimant for high blood pressure since 1973. He
indicated claimant had had high blood pressure since he was
in his teens and throughout his adult life. In 1973 claimant'
blood pressure was 16Q/I10. Dr. Wallace treated claimc.nt 
with medication. He was successful in low'ering claimant's
blood pressure, but felt claimant was still hypertensive 90%
of the tinie. In July 1977, claimant had been hospitalized
for pancreatitis due to excessive alcohol consumption.

On January 15, 1979, claimant told Dr. Wallace he had
been working exceptions 1 ].y hard lately under a lot of tension.
Claimant said he continued to take his medication. Ur.
Wallace indicated that when he saw him, claim(ant 'was asympto­
matic. Dr. Wallcice' s* diaemosis was transient ischemic
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(TIA) 'This con<ii~ion ,·:.:.~; clr.:::,:dbed is,'/ i.·.·. \·:', .. ]Ji1CC; 

as spasm in the arterial bJc,oci ._, .;)ply. to so'rr.c.}- ;:Jo'.,-:;:; r:,L ,·,r ,.:L, 
brain which was then re- ~~-..:,ved o. fter. 0 ~;ho rt per ioJ ,., ,· _:-j_n:,:: 
without any organic chanqes .in the brain which could lc,-:'11·, L,, 
permanent disabi1-ity. ny Januoxy 25, 7.979, c.1.Ji.manl~'" hlor11i 
pressure was 140/86. Dr. \"lallace w,:1s not sur:-~ if tt1is 
lowered pressure was rl11i:: i.o ..:he incrc,11:oe in medic.:i.t.i.on C;r 

claimant's absence fn .. rni •.vork. 

On February 17, lS:70, claimant's blood pressure was 
148/90. Dr. Wallace advised claimant to s_tay off ·woJ.k i,,defi,·,­
itely and th·at he felt c.l.c.'nnwn~ was i.,1r.:ap.-:-lble o[ ha.nrllinq. 
the stress d_f his sales. ma.n -:19cr jo;J. Dr. WcJ.llace fcl l 
claimant should go into some lir.c :1f \,·,-:n:k which was tension· 
free. 

On April 10, 1979, claimant's cl~1m for the incident on 
January 15, 1979 was denj.ed. 

Dr. Wallace, in May 1979, reported claimant's bi~cid 
pressure had varied from 110/100 to 150/90 fr6m JanucJ.ry 1979 
to April 19 79. Dr.. Wallace diaqnosod hyrertension \vi th 
chronic anxiety tensio:-i s tcJ. te, "much exacerbated by a certain 
level of performance iequired by his customary job which 
involves dealing with customers, employers, and col]:eagues 
under conditions which, to him at least, ~re extremely 
tension producing". Dr. \val lace felt claimant woui.d not be 
able to work at a job involvi.ng meeting quotas, satisfying 
the demands of employers and customers ar,d needed a prolonged 
rest before he could return to any job which had _stress- or 
tension. Again, Dr. 1·Jallace s1..1ggestcd claimant change jobs. 
Dr.· Wallace did not feel claimant's employment with this . 
employer caused his hypertension and could not say if it was 
any worse insofar as its teidency t6 exacerbate claimant's 
hypertension was concerned than any other employment which 
claimant had h~d in the last ten to twenty years. He felt 
claimant would have reached the point he was at at that time 
no matter ~here he worked so long dS he was doing tho type · 
of work he was. Claimant I s history · is that w!1en he had been 
hospitalized for one r~ason o~ another and at bedrest oi in 
between jobs and 11 takincJ it ea.sy", his blood pressure was 
normal. However, upon his re turn to \~·ork and its. prob .lems 
his hypertension r~turne::d. - TIA, according to Dr. Wallace, 
is a serious warning o[ a major :,trokc, but by themselves do 
not cause permanent damaqc. 

In .Tuly 1978, claim~;n:- ·h; .. ·:·<::,_j,:;i work v:ith thif;. c~n•:)loy12r, 
Bud Meadows· Ford, as ,.tTJ :_,:;.::.:ist:.:,,,·• :-: . .-,[,.:-:; r,c"rn,1,:rcr. cl:·,1.,.J.nt 

aovised his manager in aj:)~)j~o:,irn0 tJ~J,:- .-\;icF.1:.,i.: b; would have t·c 

quit work for hea_lth :·-,:,:.c:,::. bc,,~,:i,1~;('• li::, f'(-::.-tL t:he hod'.~s crnc 
tJ-1e pressure were tO(, 1;1uch fo.r.· h:i.;1!. •: ..... ,_,j_r:1.:n1t' ,.; \vork 10(:.d Wi.1S 

r8duced. Howeve::.:-, in :·.,_.·.:,:::,.-::.-... ~r J.:J7f!, ;~Ld.:n:int- ha.<'l l:.o return 
to a full-time schc(':~, ,.·.:. · 
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attack (TIA) . This conciii:ion v:.:.3 cV;-:-cri bed by ‘vi'.,lj.acc
as spasm in the arteria], b.lood ••■^.ppiy. !',o some po.it:ir)r, ap-' i
brain which was then rciioved aiter'a .nhott period cm
without any organic changes in the brain which coulrl
permanent disability. fV/ January 25 , 1.979, c.laimanL'
pressure was 140/86. Dr, VJallace was not sure if tnis
lowered pressure was duo i.o the increase in medication c;r
claimant's absence from work. .

ti.me
ea 11 i: o 
b lood

m

On rebruary 17, 1979, claimant's blood pressure was
148/90. Dr. Wallace advised claimant to stay off work indefi;-*
itely and that he felt claimant was incapable of handling
the stress of his sales- manager job. Dr. Wallace fel.t
claimant should go into some line of work which was tension
free.

On April 10, 1979, claimant's claim for the incident on
January 15, 1979 was deni.ed.

Dr. Wallace, in May 1979, reported claimant's blood
pressure had varied from 110/100 to 150/90 from January 1979
to April 19 79. Dr.. Wallace diagnosed hypertension with
chronic anxiety tension state, "much exacerbated by a certain
level of performance required by his customary job which
involves dealing with customers, employers, and colleagues
under conditions which, to him. at least, are extremely
tension producing". Dr. Wallace felt claimant would not be
able to work at a job involving meeting quotas, satisfying
the demands of employers and customers and needed a prolonged
rest before he could return to any job which had stress- or
tension. Again, Dr. VJallace suggested claimant change jobs. 
Dr.' Wallace did not feel claimant's employment with this
employer caused his hypertension and could not say if it was
any worse insofar as its tendency to exacerbate claimant's
hypertension was concerned than any other employment which
claimant had h'ad in the last ten to twenty years. Me felt
claimant would have reached the point he was at at that time
no matter where he worked so long as he was doing the type
of work he was. Claimant's history is that v;hen he had been
hospitalized for one reason or another and at bedrest or in

"taking it easy", his blood pressure was
upon his return to work and its.problems

returned. ' T.TA, according to Dr. .VJallace,
of a major stroke, but by themselves do

between jobs and
normal. However
his hypertension
is a serious warning
not cause permanent dainac;o.

In July 1978, claimant 'ha . bcg<:i
Bud Meadows' Ford, as .an : .ssist-aa-a r-.a
advised his manager in ai;)pj.'o:<ima Lely
cgiit work for hea,lth r-;^:,ca;;. because'
the pressure werb too lUi.ich for him.
reduced. However, in a-,'Vii-nai.-.i.VL j.978,
to a full-time schedu a...'.
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work with this- enployer,
nanagor. Cl:ri.rant

;\uc:u3t'. ho would have to .
ho felt the hours and

.......o'.rnan t' s work load was
had i;.o return'
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·claimant testi[:"·, .: .a~; jr_,b in( J1h .. _.-1 :1irin9 and traiii:Ln-; 
sales p~rsonnel, hand.li:-1 ""i l he·· :i.nanc-1aJ ,HT~n<:Jcm.-.:::nts ,H,.d 
paper woriz involved :ui ~:x: S<.1lcs. Hi":! :;,:_d _hj_s hours vari.cc"l, 
but he had worked as m.:1n'-' :"~ , ,ic.;h t·. :1oui:s i :, a week. 

' • • ,I 

The Referee found claimz1,d:.'.s ·.:o:.:-,, c1nd it:~ pres:;un .. 
exacEirba tc d claimant 1 ~~ t·, ·.'P•: 1: ::..c:11s ion and chronic ~;n:.-:i e ty. 
The Referee found thdL- Lnis claim\·',-:! "'·· occuputionaJ -:· __ ,,,:,c;sc 
and that claimant's wori,;: wi :-.1~ this employer c.-:ius~d <J ternpocciry 
exacerbation bf his prc·-c:~is tin':l di~r:,. :;,~ .:,0 .:i.'s to rec: ui·:::-<:' 
medical services which otlH_:_:'."'\·li.sr;~ \·.'OLi.ldn' t have been ·",::;cessary. 
'rhere fore, the Refe rc~e ;,,:·c.1,,<lnded this c .1 <1 i.rr, ·to the c21.i: 1:-ie r 
for acceptance and payment of .comp~n,:;a.t:i.on us requi-,~, .·:, by 
law until' closed under ems 6S6. 2 C 8 and c."·/arded claim::rn t I s 
at"torney· a fee. 

BOARD ON DE NOVO REVI~~ 

The Board, after d~ nova review, affirms th~ Referee's 
order. The Board finds that claimant's wo:rk with ·this 2r.:ployer.· 
caused a temporary agqr&·va. tion of his h'ypertension. '1.'hc 
evidence does not estabJ. ish claima.;1 t' s work with thi'.:; ernploy·cr 
resulted in any worsenir:9 of his underlying disease. There­
fore; the Board affirms the Referee's 01-·der which rem.:.nded 
clairn~nt's claim for the temporary aggravation of his hyper~ 
tension to the Fund for acceptance of' payment of comre1.s-:1 -.:.ion 
as .required by l,aw and until it is closed pursuant to ORS 
656. 268. 

ORDER 

The Referee's order, dated December 18, 1979, is af.fir.ned 
as to the findin9 that claimunt' s \,ork with this emplo:,rer 
temporarily aggravated his hypertension and did not cause 
any worsening of his underlyin~J cor:.r1i tion/disecJ.se. 

CLAIM NO. C 306143 

JAMES P. COZART,. CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

April 30, 1980 

On May 27, 1971, claimant sustained a ~ompensab]c 
injury to his ri9ht lee;. This was c1i,.:i~1nosed as tibi,c1l 
chondromalacia of the riqht knee anc1 a torn right meci:i.z,1 
meniscus. The right medial meniscus \•1a::.; surgically removed. 
This claim was initially closed by a Determination Ordcri 
dated October 31, 1973, which awarded claimant temporary 
to~al disability compensation and compensation equal to 30° 
for 20 % loss of the· right leg. Claimant' s a gs:cavat ion 
rights have expired. 

-195-

m
■Claimant testir;'-'.: ,iis job inc lu^..'•! biirinci and traiiiin'.j

sales personnel, handlj.nr. f.}io ri.naac.i-a] arrancements and
paper work involved .in nar  ulos. Hb oai.d .his hours varied,
but he had v/orked as manv r-'' .■ic;ht', tours in a week.

The Referee found claimant’-s ',v’o.:a ai'id its pressma^
exacerbated claimant's tv/pt-.i.-Lcasion and chronic anxiety.
The Referee found thau Lnis claim v'.n a,, occupationa.'l •'.'..so..so
and that claimant's work v.d :-.ii this employer caused a temporar;
exacerbation of his pre-existincj dise>...':e so as to require
medical services which ot:ho.:n'rise wouldn't have been '..ocessary
Therefore, the Referee remanded this c.laim to the carrier .
for acceptance and payment of .compensation as requiron by 
.law until' closed under OR 616. 2C8 and a^'/arded claimant’s
attorney'a fee.

BOARD ON DE NOVO REVIlf-v

m

The Board, after do novo review, affirms tie Referee's
order. The Board finds that claimant’s work with ‘this employer’
caused a temporary acjgra'vafion of his hyj:)ertcnsion. The
evidence does not establish claimant's work with this' cm',ploycr
resulted in any worsening of his underlying disease. There­
fore, the Board affirm.s the Referee's order which remanded
claimant's claim for the temporary aggravation of his hyper^
tension to the Fund for acceptance of payment of compensuaion
as required by law and until it is closed pursuant to OR  656'. 268. ‘

ORDER . . ■
■ The Referee's order, dated December 18, 1979, is affirmed

as to the finding that claimant's i/onk with this empl.oyer
temporarily aggravated his hypertension and did not cause
any worsening of his underlying cor.di tion/disease.

CLAIM NO. C 306143

JAME P. COZART,, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

April 30, 1980

On May 27, 1971, claimant sustained a compensabje
injury to his right leg. This was diagnosed as tibial •••
chondromalacia of the .right knee and a torn right medial
meniscus. The right medial meniscus v;as surgically removed
This claim was initially closed by a Determination Order,'
dated October 31, 1973, which awarded claimant temporary
total disability compensation and compensation equal uo 30°
for 20% loss of the' right leg. Claimant's aggravation'
rights have expired. -195-
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May 11, 1979, Dr. George· Cottrell· dia9nosed: "probable 
partial regeneration of the medial meniscus of the ·right a 
knee with impingement of arthritis spurs of tha lateral. W 
femoral condyle." On August 9, 1979, claimant underwcJnt an 
arthrotomy and lateral meniscectomy of the 1~iqh t knee with 
spur removal and cartilage shaving. This surgery was necessary 
because of a degenerative process in the knee related to the 
original injury. 

The Board, under its own motion jurisdiction, reopenec": 
this claim effective August 9, · 1979, unti~ it was c_losed 
pursuant to ORS 656.278 . 

. _ On January 6, 1980, Dr. John Harris reported that 
claimant's right knee condition was medically stati'onary. He 
indicated there had been a gradual degeneration since claimant 
had undergone a meniscectomy in 1971 by Dr. Fagan. _Hefel~ 
that this condition was a result of degenerative changes in 
the knee ~hich had begun when claimant injured his knee in 

-197~. Dr. Harris anticipated further degenerative changes. 
would slowly progress over a period of years and that claimant 
may eventually need a total joint replacement. 

On March 14, 19 80, the State Accident Insurance. Fund 
requested a determination of claimant's current; disability.-·­
The Evaluation Division of the Workers' Compensation Depart..:.·_. 
ment, on April 16·, 1980, recommended that· claimant be ·granted 
an additional award equal to 20% Joss of the right lcry and 
an award of temporary total disability compensation f'n-);TI 

August 9, 1979 'through January 6, .l9fl0, less concur.n.:nt 
compensation paid in other .claims. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted temporary total disabi 1-
ity comperisation from August 9, _.1979 through January 6, · 
1980, less concurrent compensation paid in othE.:r claims. 
Claimant is also granted additional compensation equill. _to" 
20% loss of the right leg. 

-lg6-

-

On May 11, 1979, Dr. Georcje' Cottrell- diaonosed_: "probable
partial regenerabion of the medial meniscus of the right
knee with impingement of arthritis spurs of the lateral
femoral condyle." On August 9, 1979, claimant underwent an
arthrotomy and lateral meniscectomy of the right knee with
spur removal and cartilage shaving. This surgery was necessary
because of a degenerative process in the knee related to the
original injury.

The Board, under its own motion jurisdiction, reopened
this claim effective August 9, 1979, until it was closed
pursuant to OR 656.278. '

On January 6, 1980, Dr. John Harris reported that
claimant's right knee condition was medically stationary. He
indicated there had been a gradual degeneration since claimant
had undergone a meniscectomy in 1971 by Dr. Fagan. Ke felt
that this condition was a result of degenerative changes in 
the knee v/hich had begun when claimant injured his knee in 
•1971. Dr. Harris anticipated further degenerative changes,
would slowly progress over a period of years and that claimant
may eventually need a total joint replacement.

On March 14, 1980, the  tate Accident Insurance.Fund
requested a determination of claimant's current disability.-
The Evaluation Division of the Workers' Compensation Depart--
ment, on April 16', 1980, recommended that claimant be granted
an additional awtird equal to 20% loss of the right leg and
an award of temporary total disability compensation from
August 9 , 1979 ‘through January 6, 1980, less concurrent
compensation paid in other .claims.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary total disabil­
ity compensation from August 9, 1979 through January 6,
1980, less concurrent compensation paid in other claims.
Claimant is also granted additional compensation equal, to'
20% loss of the right leg.

m

m
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CASE NO. 78-10,067 

EDWARD HARRIS, CLAIMANT 
Alan H. Tuhy, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order On Reconsideration 

April 30, 1980 

On M,1rch 2 7, 19 80, the DoCJ1-c1 c11 tcr<..:c.l its Cinlcr ori l~cvis:_,•,v 
in the above en ti tlecl c;isc r-em.:1:1din,J clairnan t 's cl.air:: t:e) t:'lc 
carrier .for acceptance· c111L1 payment of conq;cns a tion to wh.i. ch 
he was en Li tled ancl ~11:an t-ing cL; .iman t . ::1 c: t torncy I s f cc o I 
$750. Oi~ l\pril 10, 1930, clc1im,rnt, by .1nd throu9h his attor­
ney, requested the Goard reconsider its order for the ~~aso~ 
th.at the attorney fee rJranted was not aclecpate.. · 

The Board, after t~oroughly reviewing thJ.s matter, con­
cludes that claimant I s motion shoulc:. be clenicc:.. I;; conmarinu 
this case with ti1e manv other cuses the Board has revie~cd, -
it finds Lhe award of $750 was correc~. The Order on Rcvi6w 
should ::..·emain unchc1nged. Claimz::1t I s motion ~or reconsidcrz;'cion 
is hereby denied. 

IT IS SO ORDERED. 

CLAIM NO. B 149679 

ROBERT HEWITT, CLAIMANT 
SAIF, Legal Services, Defense _Atty. 
Own Motion Order 

April 30, 1980 

On September 30, 1965, cla.i.mont t;i.:stained a cornr:.i•~r.sable 
~njury te, his left eye. •:.'i1is claim w,1', closed anc. n~ .. ci 

aggravation rights have expired. 

In November 1977, Dr. Poul Robir.su:, reported that t.hc 
cldimant' s industrial acc:idenl: had c2.used surCJical cJ.1,haki:.1 
of ·the le ft eye. The e:~u.mina tion revc:1 ~ct~ that the c:i:::ci1~ ;, r 
tension in each eve was at borderline high. Dr. no/,.1.~1son 
opined that clair.1~n t h.1c.i glaucci1kl whicr, in' his opirLLOn. 
occurring after serious injury, was most likely due Lo chc 
injury_ .:rnd the only wa:' to make a d.:i..2,qnosis was to ;X!,:form 
provocative test. 

In Februa;:y 1980, Dr. Ceorc,1~ l·larwood opined that: the 
sequence of events ir. this case, the foreign bcdy inj"ry to 
the left eye 'in .L965, l'ollowin~, by a catc:ract which hc.,t: beer. 
removed, then an anterior vi tr._:_,c-c.omy \•;i. ti1 re tin.a 1· de t,'. ~hm~n t 
repair of the left eye, would indicate ~hat claimant's 
current problems with the sur(_Jical correction there �~- •11as 
due, or was a result of, the inJury.of .'.:::r::ptcr;ilier 30, ~::.loS. 
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" WCR CASE NO. 78-10,067

EDWARD HARRIS, CLAIMANT
Alan H. Tuhy, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Order On Reconsideration

April 30, 1 80

m

On March 2 7, 19 80, the Board cnlicrod its Order on koviow
in the above entitled case rema:ic;lin''j claimant's clain: r.o thiO
carrier for acceptance•and payment o8 compensation to which
he was entitled and granting claimant .;r. cittorney's l;oe of
$750. Or, April 10, 1930, claim,int, b'/ and through his att:oi:-
ney, requested the Board reconsider its order ior the reason
that the attorney fee granted was not adequate.-

The Board, after thoroughly reviewing this matter, con­
cludes that claimant's motion should be denied. In comparino
this case with the many other Ct.ises the Board has reviewed,
it finds the award of $750 was correcc. The Order on Reviev;
should remain unchanged. Claimant's iviotion for reconsideration
is hereby denied.

IT I  O ORDERE.O. .

April 30, 1 80CLAIM NO. B 14 67 
ROBERT HEWITT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On  eptember 30, 1965, claimant si;stained a comp-jr.sabie
injury to his left eye. inis claim w.is closed and nis
aggravation rights have expired.

In November 1977, Dr. Paul Robi.r.sun reported that the 
claimant’s industrial accident: had caused surgical aphakia
of the left eye. The examination revccilec that the dcc;u'.var
tension in each eye was at borderline high. Dr. Rob.i.,'ison
opined that claimant had glaucoma which, in'his opinicvn
occurring after serious injury, was most likely due to the 
injury, and the only way to make a diagnosis was to po.rform
provocative test.

In I'ebruary 1980, Dr. George Harwood opined that' the
sequence of events in this case, the foreign body injury to
the left eye in 1965, following by a cat^;ract which hat; been
removed, then an anterior vitrecuomy with retinal' deca.chment
repair of the left eye, would indicate uhat claimant's
current problems with the surgical correction thereof v/as
due, or was a result of, the injury of  eptonfaer 30, ^955.

-197-
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Sam L. Meyer ho spi tali zed clai.man t on Decernbc-r 1 7, 
1979 for an anterior vi trectomy with• rctin.Jl c1etc.1chmcr..t. 
repair of t0e left eye. Cluim.:.0,nt was discharqcd fror.1 ti1e 
hospital on December 21, 19 79 ar:d was t.o return to D: .• Mey12 1-

for further examination. 

The State Accident Insurance Pund, on April 14, 1980, 
ad0ised the Board that claimant's agaravation rights had 
expired and that this matter was bcinq ~efcrred to it for 
own mot.ion consideration. It advised the Board it woli Ld not 
oppose 2rn Own Motion Order reopenin<J this claim for 1:he 
December surgery. 

The Board, after review.in,: i.:;i,a: ,•:;hibits forwarded by: 
the Fund, finds they uxc suffic:ent, at -;::his time, to warc2H,l~ 
a reopening of claimant's claim effe.:,LivG th12 elate he was 
hospitalized by Dr. Meyer for the surgc 1."y" performed e,n his 
left eye and unt.i--1 his .::1aim is again closed pursuant ,.o the 
provisions of ORS 656.278. 

IT IS SO ORDERED. 

CLAIM NO. GC-75184 

ROY A. PHILLIPS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

April 30, 1980 

On April 27, 1967, claimant sustained an injury ,:.o his 
right foot. The claim was initially closed by a Determination 
Order, dated June 23, 1967, which awarded claimant te:,·porary 
total disability compensation. Claimant's aggravaticn 
rights have expired .. 

Dr. francis Schuler reportud in June 1979 that he had 
examined claimant and that on Junt=:: 4, 1979 claimant had 
reported that he had awakened with a swelling and redness 
about the area of the scar from a previous operation on. the 
dorsurn of the right foot. Claimant reported that there had 
been no intervening_ injury or st.rain since t.he original 
injury.. Claimant stated he had been workin9 up until that 
time. Dr. Schuler felt claimant h;:id a cellulitis in his 
right foot. It was his opinion tha. t: in all probabili ~-'./ 
claimant had .had some f:larc-up of l:h0 o.1.d in.:-::c,ction .i.r. his 
foot for which claimant still had some rcsi6uals. D.1.·. 
Schuler reporte~ that claimant be t~cated with antibio~ics 
and would probably be off work fm~ some period of time. 

-198-

Dr.  am L. Meyer hospitalized claimant on Deceml:er 17,
1979 for an anterior vitrectomy with-retinal cletachmenx
repair of the left eye. Claimant, was discharged from ti'ie
hospital on December 21, 1979 and was to return to D^■. Meye
fo.r further . examination.

The  tate Accident Insurance Fund, on April 14, 1980,
advised the Board that claimant’s aggravation rights had
expired and that this matter was being refez'red to i-t for 
own motion consideration. It advised the Board it wou l.d not
oppose an Own Motion Order reopening this claim for i:he
December surgery.

#

The Board, after reviewin'.- cm>- u'xhibits forwarded by.'
the Fund, finds they are sufficient, at rhis time, to warran
a reopening of claimant's claim effective the date he was
hospitalized by Dr. Meyer for the surge i.-y’ performed on his
left eye and unti>l his claim is again closed pursuant ..o the
provisions of OR 656.278.

IT I  O ORDERED.

April 30, 1 80CLAIM NO. GC -75184
ROY A. PHILLIPS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On 7\pril 27, 1967, claimant sustained an injury no his
right foot. The claim was initially closed by a Determination
Order, dated June 2 3, 196 7, which awarded claimant to.'porary
total disability compensation. Claimant’s aggravation
rights have expired. .

#

Dr. Francis  chuler reported
examined claimant and that on June
reported that he had awakened with
about the area of the scar from a
dorsum of the right foot. Claiman
been no intervening, injury or st.ra
injury.. Claimant stated he had be
time. Dr.  chuler felt claimant h
right foot. It was his opinion tha
claimant had .had some flare-up of
foot for which claimant still had
 chuler reported that claimant be
and would probab.ly be off work fo]:

-198-

in June 1979 that he had
4', 1979 claimant had
a swelling and redness

previous operation' on.the
t reported that there had
in since the original
on wo.i:king up until that
ad a cellulitis in his
t in all probabilit.y
the 0.1.d in."oction in his
some .rcsiducils. D.r.
treeited with antibiocics
some period of time. #

' 



            
          

            
           
        

           
           
         
  

          
         
        

          
          
        

           
 

             
          
         

         
        

           
          
          

         
         

         
       

          
        

          
          
          

         
              

         

          
       

        
         

       
           
        

     

Claimant was released for work as of ~rune 20 by Dr. · 
Schuler. Cl~imant.returned on October 8, 1979 to Dr. Schuler 
saying he had missed about three or four days in the first 
part of August because of another flare-up of pain in his 
right foot. Dr. Schuler reported that .• claima.n t had t]-jcn 

• • .. ·ii/•. , , I•! IIIH.,,.....,. ... 

returned to work. On October 9, 1979, Dr. Schuler reported 
that claimant had advised him that he hud been off work 
since September 2 8, 19 79. Dr. Sc;huler felt claimant could 
return to work. 

On December 12, 1979, the Board, . after n~viewing 3.l l' 
the evidence in this matter, ordered the reopening of claim­
ant's claim under its own motion jurisdiction. The Goard 

ordered the claim be reopened c ,: fect.i ve .June ,1; 1·978 r:or 
payment of benefits until it w.,1:_; clof-;(.Jl'1 pursuant to 01::s 
656.278. 'l'he Board also proviL:cd thal claimant;.'s ,1tl.r:.>rn0.y. 
was entitled to a fee out of the increc1sed temporary total 
disability compensation. · 

On ,January 29, 19 80, Dr. Schuler reported that h,~ had 
last seer, claimant on Ni:.wc.'mber 5, 19 79 when claimant· s foot 
still exhibited some swellinq. Clu.i.n1c.int, at that tirnu; was 
complaining of'pain and li~ped· on the foot. Dr. Schu:er 
advised claimant, after prescribin9 ar. elastic stockin9 for 
the foot, ankle and leg, and also a metatarsal bar, that he 
should return to him :;_.::. he had contin' .. ~.ng trouble. . DY. . 
Schuler, in ,January 1980, reported he had not seen claimant 
since NoveIT'.ber 1979 which prob&bly rnec-,nt that claimant was · 
getting along better. Dr. Schuler reported that he could 
not find anything to indicate that clairnant's disability was 
greater than that which. he had already_ received. 

Claimant's claim hud been closed a second time :)y ,~ 
Determination Order, dated December 2 7, 196 8, which -.:iw'arded 
claimant compensation equal to S0l·loss of use of the right 
second toe. The claim was reopened under own mcitiqn juris­
diction and in August 1975 closed by an Own Motion Det~r:nina­
tion which awarded claimant compensation ~~ual to 25~ losi 
of use of the right foot. This was in lieu of and not in 
addition to the award granted by the S<2cond Determii1~it'.i..on 
Order. 

On F'ebruary 15, l.980, the State l\.ccident Insurance Fu11<1 
requested a determination of claimant•~ current disability. 
The Evaluation Division of the Workers' Compensation Board, 
on April 10, 1980, recommended that claimant be granted 
additional temporary total disability compensation from June 
4, 1979 through October 8, 1979, less time worked and that 
he be granted no ~ddi tional perrnanen t partial dis abili -cy 
award. 

The Board .concurs with this recommendation. 
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Claimant was released for work as of June 20 by Dr.
 chuler. Claimant-returned on October 8, 19 79 to Dr.  chuler
saying he had missed about three or four days in the first
part of August because of another flare-up of pain in his
right foot. Dr.  chujer reported that..claimant had then
returned to work.' On" October 9, 1979 , Dr.  chuler reported
that claimant had advised him that he had been off work
since  eptember 28, 1979. Dr.  chuler felt claimant could
return to work.

On December 12, 1979 , the Board, .after reviewing all’
the evidence in this matter, ordered the reopening of claim­
ant's claim under its own motion jurisdiction. The Board

m

ordered the claim be reopened effective June 4, i978 foe
payment of benefits until it w,.iu closed pursuant to ,01< 
656.278. The Board also proviLicd that claimant's atl.cjrney.
was entitled to a fee out of the increased temporary total,
disability compensation.

On January 29 , 19 80 , Dr.  chuler reported that n.e had
last seen claimant on November 5, 1979 v/hen claimant's foot
still exhibited some swelling. Claimant, at that time) was
complaining of'pain and limped- on the foot. Dr.  chu.»er
advised claimant, after prescribing an elastic stocking for
the foot, ankle and leg, and also a metatarsal bar, that he 
should return to him if he had continuing trouble. -Dr.
 chuler, in January 1980, reported he had not seen claimant
since November 1979 which probably meant that claimant was
getting along better. Dr.  chuler reported that he could
not find anything to indicate that claimant's disability was
greater than that which, he had already, received.

Claimant's claim had been closed a second .time by a
Determination Order, dated Decenber 27, 1968, which awarded
claimant compensation equal to 50%-loss of use of the right
second toe. The claim was reopened under own miotion juris-
diction and in August 1975 closed by an Own Motion Determina­
tion which awarded claimant compensation equal to 25% loss
of use of the right foot. This was in lieu of and not in
addition to the award granted by the  econd Determination
Order.

• On February 15, 1980, the  tate Accident Insurance Funa
requested a determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Board,
on April 10, 1980, recommended that claimant be granued
additional temporary total disability compensation from. June
4, 1979 through October 8, 1979, less time worked and that
he be granted no additional permanent partial disability
award.

The Board .concurs with this recommendation.

-199-
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Claimant is hereby granted an additional award of 
temporary total disability compensation from June 4, 1979 
through October 8, 1979, l~ss time worked. 

Claimant's attorney has already been granted an attorney's fee 
by-the CMn l'-Dtion Omer of December 12, 1979. 

· WCB CASE NO. 78-2194 

MONIQUE SCA}:lBOROUGH, CLAIMANT 
Gal ton, Popick & Scott·, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order On Review 

··1 ----·-···~-.... ~ ... 

April 30, 1980 

This matter is now before the Board on the empl:)yer' s 
notion for reconsideration. It conter,.ds the Board m~.s ilpplicd 
two cases ·in reaching a decisior, in thj s case. · The (._•mploy,.:q. 
agrees that claimant's work caused an aggravation of ~nr · 
symptoms and caused her to quit work. Howevc1:, the · i:-.~. loy'- c 
contendu there is no evidenC$ .that claimant's underly_;,:19 Q 
condition was· either permanerttly or temporarily wars-. :.-~d 
through her work activity. Therefore., the E~mployer cc. ·,.:nos her.· 
ciaim is not compensable and the Referee's order ·shoL,.~c: be 
affirmed. In the alternative, the employer asked th,;::: the 
case be remanded to the Referee .for a finding on w:heL· •.:r ·o'r 
not claimant's shoulder condition was temporarily worsened 
by her work. 

Claimant responded to -the employer's motion and c-optcnd.s 
the evidence in this case supports compensabili ty ancJ fall.:'. 
squarely wfthin the perimeters of the cases relied on by the 
Board. 

The Referee, in this case, found claimant's right 
shoulder condition was made more symptomatic by her ·,,'CJX-k. 
However, applying the case law existinc_T at the time l,.lf the 
decision, the- Referee found claimant· had failed to e!:i ;:ublL,h 
that this condition became permane_ntly worsened becassc of 
her w.ork and affirmed the employer's denial o~ the claim. 
Subsequent to the decision, the Supreme Court review(:·ri a 
series of cases including those cited by the Board in its 
order and including ·the case cited by the Referee. The 
Board finds that based on .the case law a work-related, 
temporarily worsening of an underlying condition .is compen­
sable to the extent it causes temporary total ·aisability or 
medical care ·.r"' In this case, the Board found the· claLnari:: 
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ORDER

Claimant is hereby granted an additional award of
temporary total disability compensation from June 4, 1979
through October 8, 1979, less time worked.

Claimant's attorney has already been granted an attorney's fee
by the Own Motion Order of December 12, 1 7 .

O

April 30, 1 80• WCB CASE NO. 78“21 4
MONIQUE SCARBOROUGH, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Order On Review

This matter is now before the Board on the employer's
motion for reconsideration. It contends the Board m.. cipplird
two cases in reaching a decision in this case. * The employei
agrees that claimant's work caused an aggravation of her ’•
symptoms and caused her to quit work. Howevci;, the ■ ir,ploy«- t
contends there is no evidence .that claimant's underlyi.ag
condition was- either permanently or temporarily wors-.;.ed
through her work activity. Therefore, the empTioyer co. •‘,:nns her
claim is not compensable and the Referee's order shou...ii be
affirmed. In the alternative, the employer asked the:: the
case be remanded to the Referee for a finding on wheti v.:.r or
not claimant's shoulder condition was temporarily worsened
by her work.

Claimant responded to -the employer's motion and contends
the evidence in this case supports compensability and falls
squarely within the perimeters of the cases relied on by the
Board.

The Referee, in this case, found claimant's right
shoulder condition was made more symptomatic by her work.
However, applying the case law existing at the time of the
decision, the- Referee found claimant- had failed to es-tablish 
that this condition became permanently worsened because of 
her work and affirmed the employer's denial of the claim.
 ubsequent to the decision, the  upreme Court revieweri a
series of cases including those cited by the Board in its 
order and including the case cited by the Referee. The
Board finds that based on the case law a work-related,
temporarily worsening of an underlying condition is compen­
sable to the extent it causes temporary total disability or
medical care. ^ In this case, the Board found the claimant

-200-
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., 
11 •• ...~. ',' 

csi:ab_lish_ed by ~· preponde--,m~c:: r thn evidence. that··h, _,:. · . 
riqht shoulder .condition- h_qo: i:,,.. _,or., 1· 1...,_y .worsent..::d an:(~ ,~a·used 
her to cj1 ii t:, work -.and to. s._; ,~k medical ca re. · The· Board· did · :. 
no't "f'fnd cl,;imani/s·_un,erly,_j.ng condit.,.m-·was comp.ens-,:....,le,·:, .. , 
b~.t- ·cin'.l\ that; th-e-t~mpora;:·:/.w,:,rsening•c,f it was·.:•' Th:,,:110¢ird·,··. 
a:ft:'er thoro·ughly .. rev:].c-wing this. case,;:·," nds · its Order. on-'- . · ,. 
Review i.::; correct.,·... ,. , ... · ··- ... /.>.:.~--: '. : ·.,, 

•.• , i •. ,' • • ........ "·. 

. ' 
OPDER 

, , . '.l'hc Order on Review, dated_Mau,.i :.B,-1980, i~_-.h~r:cby°· 
reaffirmed,._·and r~publl.cl}·>~.-in. its entirety. .. 

\ ; , ., -·. ·" > 

, ... -:, 
. \' '-· : 

CLAIM NO, 370-027 

RICHARD L. SIMONS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

. ,., . , . 
April _30, 1980 .. 

On·• May 15, ._ 1970, c1':1imant sustal.ncd -·a cornpensabJ.-,. 
injury to his low back. In October 19 70 claimant underwent 
a laminectomy by Dr. Arthur Hockey. The· ;claim initially -wa\, '; · 
denied, but after a hearing, was· _ordered",accepted.::·: Tte,r·.· .. ::: 
claim. was initially closed by a Deterrnl.nation_ Order·,., rL1ted · 
August 2, 1971, which qranted: claimant_:temporary. totaJ._ . 
disability compensation and· compensation: _equal .. to •,:32 ° ·for:.•·.;· 
10% unscheduled low back disability. Claimant's aggravation 
rights have expired. 

'' .... ; . .. ·' •. 

·In January· 1976; '01:'.'.· :Kerry· 0' Fallon reported !£hat ·he. 
treated ·claimant :on December· 26''/ 1975 :for back· pain _'v:lich · ... · 
wa:s· ·rel'ated to -·his ·'May >15 ~ '.19 70 injury.·' :He -reported that - ·-· :,­
claimarit · was off--work ·:from December 26~ 1975.until'·Ja,,uary:--
5, 19-76. · The· claini-was,·reopened ·arid ·closed by a Scccnd: ·, 
Detemination -Oz:der; · dated May· •18 ~- 19 76, whi_ch awar·ded 
claimant addi tioria0l ·temporary total •ai'sabili ty _compensation. 
for the period of time he missed from work. · 

On June 27, 1978, claimant _began missing work because 
of continuing low back pain. cir. Mark B. Thomas·, D.C., 
reported in July 1978 he had been giving claimant chiropra'ctic 
treatment since June 27, 1978. Dr. Thomas released claimanc 
for work on September 11, 197 8, and £el t claim,.nt should 
restrict his work to avoid any extensive lifting or extremely 
awkward movements. Claimant, in fact, returned to work on·. 
Septerober 11, 1978. 

-:lO·l:- . 

·i 
n 

l.l ,, 
I, 

m
Gsi:ablished by a., preponde-ancG J' tho evidence, that-'hv. r-
right shoulder .condition- can in r-,-or.oM.i.y .worsened and v-aused
her to quit> work-.and to-s...ek medical, care., ' The ' Board ' did
not find claimant'.s , uri'-erlyang condi t. on-was compens.io.le,'-v •
jDct only that; the ■ temporary‘s wgrse; ling i of it' was'.• • Thdo Board /'
after thoroughly.. reviewing this . cascv; ' nds ■ its Order bni . '
Review is correct....... , ' •. . ' •'c

ORDER

, . The Order on Review, dated.Marc.i .'8, • 1 80 , is.-.her-cby
reaffirmed.,and. republir!r;d .in, its entirety.

CLAIM NO. 370-027
RICHARD L. SIMONS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

April 30, 1 80

#
On-'May 15,, 1 70, claimant sustained a compensable,

injury to his low back- In October 1 70 claimant underwent
a laminectomy by Dr. Arthur Hockey, The''';claim initial ly was ^
denied, but after a hearing, was ordered-accepted. y; The,,-..
claim, was initially closed by a Determination.: Order , , dated •
August 2, 1 71, which granted; claimant/temporary, total, ‘ u-
disability compensation and 'compensationyequal. .to,v.-32® for ■
10% unscheduled low back disability. Claimant's aggravation
rights have expired.

In January ‘ 1 76Dr; ‘Kerry O'Fallon reported'that’he ‘
treated claimant-on December 267 1 75 'for back'pain.which
was' related to-his-'May-i5; .1 70 injury’He reported that v ■'
claimant was off work from December 26 , 1 75 ' until-Jai.uary '
5, 1 76. The claim‘'was-’reopened ‘arid closed by a Second.-
Determination Order,-dated May' 18, 1 76 , which awarded
claimant additional temporary-total disability compensation,
for the period of time he missed from work.

On June 27, 1 78, claimant began missing work because
of continuing low back pain. Dr. Mark B. Thomas, D.C.,
reported in July 1 78 he had been giving claimant chiropractic
treatment since June 27, 1 78. Dr. Thomas released claimani:
for work on September 11, 1 7 8, and felt claim^.nt should
restrict his work to avoid any extensive lifting or extremely
awkward movements. Claimant, in fact, returned to work on
September 11, 1 78.

■2.01- .
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1, 

- ,,-

lJ . __ 

on March 21,. 1980, the State Accident Insurance •?'und 
mques ted a, dete rrni nation of claimant's current· dis·abi li ty. 
The· EvaluatJ.?n Division of tjle Workers'· Conpensation Depart-· 
ment,. on Apr~l. 9, 1980, recommended that claimant be granted­
additional temporary total dtsability campensation.from,June 
27, 1978 through. September 10, 1978, and be•· granted· no­
additional · award ·of permanent partial disability in· exce~a .. 
of that granted by the Determination Order, dated August 2, 
1971. .... . 

The .. Board, · aft.er, reviewin 1·. thi~ file., concludes. claimant 
is entitied to the ... addit;onal u~mporary. total disabillty'· -' \ 
compensation as recomnended by the 1::•,~luation Division. 

·.Therefore, the Board uw,,nk claimant additional temporary 
total disability... comp,:nsdtion from Ju,•-~ 27., 1978 thro.iqh 
September 10, 1978 and no additional award of permanent 
_partial disability. 

IT IS· SO ORDERED'. 

·, ,·' } _ .. 

. ' ' .. wee CASE NO. 78-4115 I 
•· •• ~ • - . • i • • 

MARY. -L. · -wiw·~ ·· cuxMANT. . . . 
O°l'son,.:.eittle., -~ardner·., _Evans,. 

c;~iJ?n~-• s:.~ttya~ _: .. · ..... 
SAIP, Legal Service.~, ; ~,e~ae Atity. 
Order .. On·· Reconsideration 

.:. i. ~· • ' " -- ·-' ' • • 

J ' • • ... . ~ ' ' 
. . .-, •'. ' - . '. ~· 

' ·-' . , ' 

.. April . 30, ":: 19.80: ·, 
:-.-~ ::·.; \:·;.,.". ! r:.~ 

··('.: .- .. ~.·jt·::-_,•.,.,. r:. 
-_:•. • J,: ·•. ·• !- ,,\ :- .-;- ::;-! . 

. . . . ' ' ' . ,,. . . ~- ·, ;: ' ~ 

- : ... 
,·,· ·.·' 

. - . .... . . 
• ~~;I 'I :.••,i• �I -•,•• ~• :•; " •• •, i I ~: ,;~••~•/,I • p •• "' '; .••:•••.f ~• •.-••• 

·: ' . _J•1··1;·-·· :.·:.,·· ;--!~~;-~:_·~---~ 
. on April 15, 1980, the Board issued its ·order or. ,,eview 

in this case _which affirmed .the .Referee's .orde~_.. T_~ ·::.~feree 
had fo'und '·claimant'. was .permanen.t:ty and_ ·totally d.$.s.able<i Jlnd, .. · 
awarded her·-·compensat:itin. equal .·.to permane.nt· ,to~al.. dis . .ibi_lity: ,., 
effective Nov~mber ,5' ,. 19.79. ·_ Cl'aimant/. by, .and ,thro~gh he_r ... ," .. ·. 
attorney, reqU:ested the ·'aoa'i;-d' "re~on"sider its.· ~rder:'.bc~:~µse ' . _. 
the Boar·a ·may 'haye ?verlooked her·. co~t~~tion tha~. the. __ aw·a:r~ •.) 
of pe~arienj:_·_·to~a.1· di~ability should. be 'effe~_tive .~s, o.f - . . , 
February 2 8,' 19 78 .. L:, ,, . , : 

-·· '· 
., ,. "; ·•, I 

• 1 , ,._ .. .,,. i' 

.! 't, I•. ' 

! . ·' 

I • 

•·•. ··-· ' .. " 

' · .. 
. .l 

---·--·"~--=-=-,__~_.;..,:;.=--'---.:,;,._'--------------

, ' 

On March 21, 1 80, the State Accident Insurance r'und
requested a detennination of claimant's current disability.The Evaluation Division of the Workers* Compensation Depart*
ment, on April  , 1 80, recommended that claimant be grantedadditional temporary total disability compensation.from June
27, 1 78 through September 10, 1 78, and be granted no
additional award of permanent partial disability in excess
of that granted by the Determination Order, dated August 2.
1 71.

m

■ I-

The Board, after, reviewin i thi.^ file, concludes, claimantis entitled to the additional uomporary total disability'
compensation as recomi.iended by the Evaluation Division.
Therefore, the Board awfivd*. claimant additional temporary
total disability^ comp ns-ition from Ju. o 27, 1 78 through
September 10, 1 78 and no additional award of permanent
partial disability.

IT IS SO ORDERED.

. ITCB CASE NO. 78-4115 April 30, 1980

MARY L. WXLKE, CtAlMANT
Olson, Hittle, Gardner s Evans,

Claimnt*S;.Attys. ; -f-.;'SAIF, Legal Services,,Defense Atty.
Order .On-Reconsideration

On April 15, 1 80, the Board issued its Order dr. r eview "
in this case which affirited the Referee's order.. The :.efereehad found claimant was ^[^raanently and. totally disabled and..
awarded her compensation equal.to permanent total disability. ,
effective Npvdirber 5, 1 7 . . Claimant, by and through her .attorney , requested the Board reconsider its order‘bo;:a^e
the Board may haye overlooked her contention that, the award
of permanent total discibility should be effective as. of
Februcury 28, 1 78. ‘ .

202- -
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Bo.ar•cl finds its ci'rder is correc-,:. The date claimant's 
award of permanc n t to Ui J c':i.:: .1!:.i li L:y bcc,,me ef fee ti vc was not 
oveclookc,~ by the Board in .i.ts 1-eview r)f. th . .is case. Th~ · .. · ·. 
da.tc, the pen:iar.ent ::Gtz.:·1. di::-;abilify award became effecti\i~·:··· 
in this case was the da i·.c of the RPferee' s order. · The Board . 
finds no reason ~~o s:ha.nqe th-is d,tte. It does not ··t'ind __ ··.,, · · 
claimant was permanentJy and totally disabled on Februdr~· 
2H, 1978, the date she was found to.be medically stationary 
by Dr. Hoda. Therefore, the Board affiqns its Order on 
Review-. 

ORDER 

·.Claimant's motion for reconsideration is_ hereby denied .. 

CLAIM NO. A 42 CC 155294 

LEONARD'COBB, .CLAIMANT 
Edwin-: S .- · Nutbrown, Claimant's 
_ SAIF ,'. Legal s·ervices·, De'f ense 
OWn•Mo"tiori·Order .. _ 

Atty. 
Atty. 

May.1,-1980· 

,t ; _ 

- .· . .-_ ;,. 

,. ;::,·, ....... 
. , On -October 4, 19 7'.J ~ the Boilrd i,·; ,1:,cn o~ Own Motion ., .. 

Order in this claim remanding· ~- t to the carrier for as:.:­
ceptance and payrrent 0.' compensation t,) which ciaimr.1nt is· 
entitled commencing on March· 2L, 1979 and until ·close<, 
pursuant to ORS 656. 27G. ,. ~, 

In l,pril 19 80, the Eval t:.ation Division advised -ch·e 
Board that the carrier nad voluntarlly reopened this ,lai~ 
on July i.3, 1976 and that it-. hc.1d never been clr,scd. '1'he 
Evaluation Division felt.the claim-shuul<l properly b@ ~;-va~ 
a Determination Order. 

The Board,. after reviewin<. the c...v1.dence .in th:~~, l ~Jii.1, 
finds its Own Motion O -,:er, dc:u:ed Octotcr 4, :.9 79, w is 
incorrectly entered. The clain was .t.i.1 c..n "open stat.:1s" .:..it 
that time. Therefore, the Boc1.i:"d sets c:1side its Own r-iot.ion 
Order and remands this clai~ to the ca~rier f6r proccsti~g 
and closure under ORS 656.268. 

IT IS SO ORDERED. 

-203-

~ l. • 

m
The I3oar-d rinds its order is correct. The date claimant's

award of. permanent tota.l. d.i.;-;.jbili ty boc<'ime effective was not
overlooke(!l by the Board in its i-eview of'th'.i.s case. The •
date the perinarient totcii (Usability award became ef fective ''■'
in this case was the dai-.o of the Referee's order. ' The Board
finds no' reason to change this date. It does not 'find
claimant was permanent.i.y and totally disabled oh February ’ '
28, 1 78, the date she was found to.be medically stationary
by Dr. Hoda. Therefore, the Board affirms its Order on
Review, , • .

ORDER
-Claimant's motion for reconsideration is hereby denied.

#

#

CLAIM NO. A 42 CC 1552 4
LEONARD COBB, .CLAIMANT
Edwin:Si Nutbrown, Claimant's Atty.
SAIF/' Legal Services, Defense Atty.
Own'Motion Order

May.l, 1 80

On October 4, 1 7 , the Board it .tod an Own Motion
Order in this claim reman'ding' it to the carrier for ac­
ceptance and payment oi compensation tvO which claimant is‘
entitled commencing on March’21, 1 7 and until closc(.
pursuant to ORS 656.278. 

In April 1 80, the Evaluation Division advised uhe
Board that the carrier nad voluntarily reopened this ( laim
on July i3, 1 76 and that if. had never been closed. The
Evaluation Division felt.the claim should properly be vi.vo.a
a Determination Order.

The Board, : after reviewin<, the ^-vidence in this t lain,
finds its Own Motion O.'der, dared October 4, 1 7 , wjs
incorrectly entered. The claim was in an "open status" at
that time. Therefore, the Board sets aside its Own Motion
Order and remands this claim to the carrier for processing
and closure under ORS 656.268.

IT IS SO ORDERED. .
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CASE NO. 78-9157 ·May 2, 1980 

JAMES CYPERT, CLAIMANT 
Richard~on, · ~urphy.,. Nelson 

·Claimant's·. Atty. 
1 Velure, ·Heysell .& Pocock, 
OW~ Motion Order 1 

• 

&_Lawrence, 

Employer I~ ·.Attys~: ,;· 
,· . . ~ ·~ ~ . 

.- ' ·i 
: • ~ ~ I ~ ': 

. ':' 

· On April 17, 1980, ·.claimant, by and through' his attar~ 
ney, requested the Board under its own motion jurisdiction/ 
grant claimant benefits: This claim had been denied hy the 

·carrier. This denial was affirmed by the.Referee, the Boar~ 
and the Court of Appeals on the basis claimant's conai~ion\ 

·-w~s related to an injury oc~urririg in Ne~ad~. Cliima~t r 
subsequently filed a clqim in .Nevada whiqh was denied on -th0 
basis 'his condition resulted from an. injury in Oregon. '; 

:The Board denies claimant's ·request in this case. 
Claimant I s Ore'go11 claim 'has· never. been accepted. The Court 
of Appeals entered ·the' final order in- this case affir.nir.g , 
the Board's finding of non-compensability. ·Under ORS .. 656.27b 
the Board has the power and jurisdiction· to' _mqdi fy ;. 'cl1:an9e .' 
or terminate former findings_,. orders, or: awards i-f, iri \ts\ 
opinion, such action is justified.· The Board cannot revie* 
or. modify the decision of" the Court of App·ea I's·, which is . .i' 
what claimant in essence is asking it to do. The Court of: 
Appeals order is final. Therefore, .. the Board. cannot exercise 
its ·own motion· j_urisdiction in·· th~s case.· · _ ·, ·; 

. ORDER 
':, -~- ',j . 

: ':· : . .. 
• - ; < ' • , • .:t • • ~ • 

Claimant 1 s request for o,wn' motion relie:'f is he'reby. 
denied. 

CLAIM NO. HD 3544 
I • 

JOSEPH -R. DONALDSON, CLAIMANT 
SAIF,,Legal Services, Defense Atty. 
own Motion Determfnation 

.. ~ 

May 2, 1980 

on January 28, 1974, claimant sustained- a compensable•· 
injury to his neck and back. This c~airn_was initial~y 
closed on March 27, 1974 by a Determination Order which 
granted claimant temporary total disability compensation. 
Claimant's aggravation rights have expired. 
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WCB CA E NO. 78-9157 May 2, 1980

JAMES CYPERT, CLAIMANT
Richardson, Murphy,. Nelson &.Lawrence,
Claimant's Atty. '

Velure, Heysell & Pocock, Employer's .Attys
Own Motion Order

m

On April 17, 1 80, '.claimant, by and through his attdryney, requested the Board under its own motion jurisdiction!
grant claimant benefits. This claim had been denied by the
carrier. This denial was affirmed by the,Referee, the Board
and the Court of Appeals on the basis claimant's condition=
•was related to an injury occurring in Nevada. Claimant ;
subsequently filed a claim in .Nevada which was denied On the
basis his condition resulted from an- injury in Oregon.

.The Board denies claimant's request in this case. '
Claimant's Oregon claim has' never, been accepted. The Court
of Appeals entered-the • final order in- this case affirming
the Board's finding of non-compensability. Under ORS.656.27b
the Board has the power and jurisdiction' to'modify,. change.'
or terminate former findings, orders, or awards if, in its.-
opinion, such action is justified.' The Board cannot review
or modify the decision of the Court of Appeal's, which is
what claimant in essence is asking it to do. The Court of’
Appeals order is final. Therefore,.-the Board, cannot exercise
its own motion jurisdiction in this case. . V .'

... ORDER' ' ■ .'

Claimant's request for own‘ motion relief is hereby
denied.

CLAIM NO. HD 3544
t '
JOSEPH R. DONALDSON, CLAIMANT
SAIF,, Legal Services, Defense Atty
Own Motion Determination

May 2, 1 80

On January 28, 1 74, claimant sustained a compensable
injury to his neck and back. This claim was initially
closed on March 27, 1 74 by a Determination Order which
granted claimant temporary total disability compensation.
Claimant's aggravation rights have expired.

m

m
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cL,irn was re:qx:ncd because of continuing problems 
related t,:1 ,:his injury. 0:. Octobl'~r 2, 1974, Dr. David 
h'aldr.·am performec:: ';Exp.1 oration, Harrington instrumentatioh-
T3 throuqh 'i'7". ;\ Seco;1d DeU)rmination Order, datc:1 July·· 
20, 19 7 8, awarded cla.;.mant additional temporary totc:d.- 1 iisa­
bili ty compensation and compen'.;ation equal to 20 % unsc:1eduled 
disability. for •his uppe 1: back injury and compensation.-.equal 
to· 40% .loss of the L!ft leg. This was apoealed and resulted 
in claimant be'ing granted compensation equal to 96 ° fo-:r- 30 ~. 
unscheduled disability for. back.injury and compensation· ... 
equal to 112. 5 ° for 75 %. loss _of function of the le£ t leg. 

Qn .September 2 5, 1~ 79, .·Dr. Waldram removed the Harrington 
rod. On October 30·, 19 79, the Bo;:rd ordered this c lairn , . 

,re(?pened as of September 24, 1979, the date claimant .was· · : 
hospitalized for. the surgery and until it was closed pursuant 
to ORS 6 5 6 • 2 7 8 _- . 

., 

On March ·11,. 1980, Dr. Waldram reported. claimant's· 
condition was stationary. He reported claimant still had 
"some chronic irritation in his back associated with heavy 
lif~ing al).q; .repetitive be.nding" . 

.. ·on March 2 8 ,. 19.80 ,. th~ State Accident Insurance Fund 
requested a .determinati.on ·of claimant's current. disability. 
The Evaluation Division of the Workers' Compensation Depart­
rrent,,· on April 17,. l~,80, recommended claimant be gran.ted an· 
awar.d of additional. temporary total disability compensation 
from Sep'tember 24·,·_1979. through March 1.1, .1.980 ~nd no addi­
tional permanent partial disabil,ity. · 

··:·,The ·Board concur's with this recommendation .. 

ORDER 

·Claimant: is ..... ,hercby granted compen::;ation for temporary 
total disability·from·Scptember 24, 1979 through March 11, 
1980, less time worked. 
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The was
related to i:his in 
\'valdram performer;;
T3 through A
20, 1978, awarded c
biIity compensation

reopened because of continuing problems
ury. Oi, October  , 1974, Dr. David
"Exp.i oration, Harrington instrumentation-
 ecoiid Determination Order, dated July ’
laimant add.i tional temporary total.-'lisa-
and compensation equal to 20% unscaeduled

disability, for his upper back injury and compensation--equal
to 40% loss of the left leg. This was appealed and resulted
in claimant being granted compe'nsation equal to 96° for-30%
unscheduled disability for. back injury and compensation .,
equal to 112.5° for 75% loss.of function of the left leg.

On - eptember 25, 1979,..Dr. Waldram removed the Harrington
rod. On October 30-, 1979 , the Board ordered this claim:,
.reopened as of  eptember 24, 1979 , the date claimant .was
hospitalized for. the surgery and until it was closed pursuant
to OR 656.2 78.'

On March 11, 1980, Dr. Waldram reported-claimant's
condition was stationary. He reported claimant still had
"some chronic irritation in his back associated with heavy
lifting and repetitive bending".

. On March 2 8,. 19 80,. the  tate Accident Insurance Fund
requested a determination of claimant's current disability,.
The Evaluation Division of the Workers' Compensation Depart­
ment,, on April 17, 19 0, recommended claimant be granted an-
award of additional,temporary total disability compensation
from  epte^er 24, 1979. through March 11, 1.980 and no addi­
tional permanent partial disability.

'■ ‘The'Board concurs with this recommendation.
ORDER ' ■ '

Claimant - is-^hereby granted compensation for temporary
total disability from  eptember 24, 1979 through March 11,
1980, less time worked.

m
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CLAIM NO. ZC. -150403 

JAMES J. FRAZIER, CLAIMANT 
SAIF, . Legal Services., Defense A tty. 

1~n ~OtiO~ ·Determination 

May 2, 1980 
'• .. -

j: I • 1 i , 1 

.·· On: September:: 3·0·, :·.·196 8, 9laimant:_, ~u~_ta:ined a I compchsap_le .· ·: 
inj-ury to his- Ief.t·fooL ahd knee.· Thr ·cl.:iim was·.-·initia1·1y· . : 
closed·by a.Determination Ord~i, d~ted May 16~ 1979,·~hich : 
awarded claimant compcn~ation equal to 15~ 'loss :of ·.ffre ';left\:._,~ 
leg. Claimant I s aggravation rights· have expired. · · ' 

. · On September 1-9 ,. 19 79, Dr. Herber~·: Spady rep·ort'_ed ·:~,;· 
; .claimant was having increasing- pain in "the ·knee·.· · Small' '·. 
foreign. bodies were~ found and, on Septei"riper. 20, 1979, 'removed··. 
Dr.· :Spady,· in cic;tober 1979, indicated he had rernoveci:_- s_µtu~es':··: 
on September 30, 1979 from claimant'.s knee and that· th-: · · · · . 
wound was completely healed and_ claimant w~s f~ t for emr.loy-· 
ment. Dr .. Spady felt-·.claimant suffered no. impairment o"f 
function due to.- this· surge:;y. · · · ··: · · · · :: ; · __ --,.-·:.'· 

• • -~ ' t ': ' • • • - • • • • ... 

The Board,. on N.ovember 2 7, 19 ?°9, reopened this:· claim ' :· ... 
under its own motion jurisdiction effective September 20, 
1979, .the day·-claimant>was hospitalized,· and until it was 
closed .pursuant to· ORS 656~ 278. · · :· -' ,··.·.- '·' ·· · ... -. · ., 

't ·,' • ' ''' ' ·' • ' : : : ,• '. I l ·': . • t 

. : ·Claimant's .wife; on December 18~ 1979; advised·the•:J·_ ' .. -
State .Accident Insurance Fund (·hereinafter rete·rred to a:s :_ i.·, .... _.. 
the· F.und). · that -claimant .. had missed. only one day of work ,· .. : _,. ' · 
because of the surgery. · · ·, ,·: ·· · ··· •. · .. 

On April 7, 1980, the Fund requested a. determination of 
claimant Is currerit disability. The Evaluation 'Di vision '·of 
the Workers' Compensation Department, on April 23, 1980, 
recommended claimant.be gr~nted additional temporary total 
disability compe_nsa tiqn for .one day _only on S~ptember. ~ 0 ,, 
19 79 and: no· additional award· for permanent ·part'ial dis·a- ;-' .:·· .. 
bility; .. 

The Board concurs with this recommendation • 

. ORDER 

Claimant is hereby granted temporary totai disability 
compensation for one day only, September ·20; 1979. 
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CLAIM NO. ZC 150403
JA^ffiS J. FRAZIER, CLAIMANT
SAIF, Legal Services/ Defense Atty.
Own Motion Determination

May 2, 1 80
#

. On.  eptember/ 30, 1968, claimant.sustained a'compbnsable
injury to his left -foot and knee. The claim was initially
closed by a .Determination Order, dated May 16, 1979,'which
awarded claimant compensation equal to 15% loss of the'left'
leg. Claimant's aggravation rights'have expired. • ' • '

• On  eptember 19,- 1979, Dr. Herbert  pady reported
.claimant was having increasing pain in the knee.'  mall'
foreign, bodies were found and, on  eptember 20, 1979, •removed,
Dr. ‘: pady, in October 1979 , indicated he had removed; sutures
on  eptember 30, 1979 from claimant's knee and that th-'^ '
wound was completely healed and claimant was fit for employ­
ment. Dr.- pady felt‘claimant suffered no impairment of
function diie to. this surgery. ■ , • . . • • •; .....

The Board,, on November 27, 1979 , reopened this- claim
under its own motion jurisdiction effective  eptember 20,
1979,-the day claimant-was hospitalized, and until it was
closed .pursuant to' OR 656'. 278.

' Claimant's-wife, on December 18 ', 1979, advised the"
 tate Accident Insurance Fund (hereinafter referred -to a '
the-Fund) that claimant.-had missed.only one day of work ' • ’
because of the surgery. ■ - ‘ -

On April 7, 1980, the Fund requested a. determination of
claimant's current disability. The Evaluation Division'of
the Workers' Compensation Department, on April 23, 1980,
recommended claimant.be granted additional temporary total
disability compensation for .one day only on  eptember 20 ,^
1979 arid■ no' additional award.'for permanent partial disa-
bility. , . ,, ■

The Board concurs with this recommendation.

.ORDER .
Claimant is hereby granted temporary total disability

compensation for one day only,  eptember 20, 1979.

m
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WCB CASE NO. 79-1408 

JEANETTE GRIMALDI, CLAIMANT 
Gi~en & Griswoid, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

· & Roberts, Employer's Attys. 
Order Denying Motion 

May 2, 1980 

On April 9, 1980, claimant 1 by anc! throu0h her,a:~ton'ley, 
requested the Board to rcmanc1 her case: to the Hearin{;:,:, Di vi­
sion for the taking of additional evidence. Attache~ to 
claini'ant 1 s request was 2 report, dated Aprii 8, 1980, from· 
Dr. James King which she wanted to be included in the record. 
On April 21, 1980, the employer 1.~csponded to cla:'.rnani..'.:: motion 
.stating that it opposed remanding the matter to a Ref0ree. 
The employer indic~ted that there was no explanation 1c; to · 
why Dr. King's report could not have been obtained prior to 
the h'earing and just ·because it was "new" was .not sufricient 
reason to allow a remand. 

The Board, after thoroughly considering the argur,ients of 
both parties, concludes that claimant's notion to remand for 

,additional pro_ceedings should be denied. The matter \vill be 
· reyiewed by _the Board in due cours·e with all briefs due on 
June 20, 1980. 

ORDER 

Claimant's motion to remand the above entitled case fo 
the Hear~n~s.Division is hereby denieo. 

CLAIM NO. q95 C 2105 

MINNIE B. JOHNSON, CLAIMANT 
William Whitney, Claimant's Atty. 
Charles Holloway III, Employer's Atty. 
Own Motion Order 

Mav 2, ll:l80 

On July 30, 1968, claimant sustained a compensable 
injury to both wrists. This claim was initially closed by a 
Determination Order, dated January 17, 1969, which awarded 
claimant compensation equal to 5% loss of each forearm. 
Claimant's a-ggravation rights have expired. This claim 
subsequently was reopened and closed on two occasions result­
ing in no additional award of.permanent partial disability 
compensation. Claimant also had previously requested own 
rrotion relief which was denied by the 3oard. 
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WCB CA E NO 79-1408 May 2, 1980

JEANETTE GRIMALDI, CLAIMANT
Green & Griswold, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order Denying Motion

On April  , 1 80 ,
requested the Board to
sionfor the taking of
claimant* s request was
Dr. James King which s
On April 21, 1 80, the
stating that it oppose
The employer indicated
why Dr. King's report
the hearing and just b
reason to allow a rema

claimant, by and through her • a r.torhey ,
remand her case to the Hearings Divi-
additional evidence. Attached c.o
a report, dated April  , 1980, t:rom '

he wanted to be included in the record.
employer responded to claimant's motion

d remanding the' matter to a Referee. '
that there was no explanation as to -

could not have been obtained prior to 
ecause it was "new" was .not sufficient
nd. ■

#

m

The Board, after thoroughly considering the arguments of
both parties, concludes that claimant's notion to remand for
additional proceedings should be denied. The matter will be
reviewed by the Board in due course with all briefs due on .•
June 20 , 1 80.

ORDER '

Claimant's motion to remand the above entitled case to
the Hearings.Division is hereby denied.

CLAIM NO.  85 C 2105
MINNIE B. JOHNSON, CLAIMANT
William Whitney, Claimant's Atty.
Charles Holloway III, Employer's Atty.
Own Motion Order

May 2, 1 80

On July 30, 1 68, claimant sustained a compensable
injury to both wrists. This claim was initially closed by a
Determination Order, dated January 17, 1969, which awarded
claimant compensation equal to 5% loss of each forearm.
Claimant's aggravation rights have expired. This claim
subsequently was reopened and closed on two occasions result­
ing in no additional award of permanent partial disability
compensation. Claimant also had previously requested own
motion relief which was denied by the Board.
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October 3, 1978, claimant, by and through her attorney, 
requested the Board reop.::;n trds claim under its own motion. 
jurisdiction. Attached to this· ·request was a ·report; · ... 1ated 
June 16, 1978, from Dr. Warren Anderson in which 1-he· cipfned 

1 claimant's con di ti on _was p.robabl y worse than, would be i"-indicatod 
'by the 5% award. Dr.-,_·hnderson· had no plans ·for further>• ·.c . ··. · ·. 
treatment of claimant _and found it di£ ficul t ·to explain' the· 
deterioration in claimaGt's condition on the basis of- the 
1968 injury. : 

.. 
The ~card reque~ted the carrier advise it of- its .position 

with respect to claimant's reque·st. . On November 1, 19 7 8., 
the ·carrier indicated it opposed own motion relief .because·,, 
Dr. Anderson's r~port did not relate claimant's worsened.·." 
condition to her original injury. The Board denied- claimant's 
request. ' : ". 

Claimant~ on March 20, 1980, again req~ested the. Board· 
reopen her claim ·under its own motion jurisdi~ti.on., 'fhe, -.. 
Board requested claimant provid~ medical support of her 
requ~st. 

. On April 14, 1980 ,· Or. W;:;:i....._er. rfoynolds reported ci°aimant 
continued to complain of conti:rnous and consistent· pain in: · 
both hands, finger and wrists. Claiman't last worked {n Jt.i°ly' 
1968. Dr. Reynolds felt claimant was disabled. and had been 
since 1968. He~elt tho claim should be reopened and claimant 
should be re-evaluated. .··l ..... 

The Board, after reviewing the evidence in this cl.aim/=. 
finds it.is not sufficient to reopen this claim und~r its 
own motion jurisdiction. Claimant's request for own motion 
relief is denied. 

IT IS SO ORDERED. 

· ..... - . 
· .. ' .. 

• ~ .J, - ·: ' 
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On October 3, 1978, claimant, by and through her attorney,
requested the Board reopen this claim under its own motion
jurisdiction. Attached to this' request was a report^ dated
June 16, 1978, from Dr. Warren Anderson in whi ch'he' opined

I claimant's condition was probably worse tnan-would bohindicatod
’ by the 5% award. Dr. . Anderson'had no plans for further-' ;, . !
treatment of claimant and found it difficult to explain'the
deterioration, in clainiarit's condition on the basis of the
1968 injury.

The Board requested the carrier advise it of-i|ts .position
with respect to claimant’s request. .On November 1, 1978., ...
the carrier indicated it opposed own motion relief because:^,;
Dr. Anderson's report did not re.iate claimant' s worsened. '
condition to her original injury. The Board denied-claimant’s
request.

; * . * *

Claimant, on March 20, 1980, again requested the. Board-
reopen her claim’under its own motion jurisdiction., The,..,;
Board requested claimant provide medical support of her
request. ......

. On April 14 , 1980 ,- Dr. Walter. Reynolds reported claimant
continued to complain of conti.tuous and consistent" pain, in-.l
both hands, finger and wrists. Claimant last worked in July’
1968. Dr, Reynolds felt claimant was disabled, and had been
since 1968. He-^elt the claim should be reopened and claimant
should be re-evaluated. I ...

The Board, after reviewing the evidence in this claim,’'-
finds it’is not sufficient to reopen this claim under its 
own motion jurisdiction. Claimant's request for own motion
relief is denied.

IT I  O ORDERED.

#

9
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WCB CASE NO. 78-4735 

JAMES J. JONES, CLAIMANT 
Ackerman & DeWenter 1 Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order On Review After Reconsisderation 

May 2, 1980 

On 1:1arch 2 0, 19 8 0, the Doard en tc·:--c d 0cn Order oi: ,:cvicw 
in the above entitled case. The Board modified a Re,'cree' s 
order and granted clai ,L1.nt an award of compensation e, 1uCJ.l !.:.o 
80° for 25% unscheduled disabil1.ty £or ~1s neck and .. ~:~ 
shoulder. The Referee had qran ~cd · cL:timan t an award o t­

compensation equctl to 32 ° for 10 ~; Li1:sc·.,:,duled d1sabi.:. ·_ t.y. 
The Board's or.der--was abated on Murch 18, 1980· based on the 
employer's request for reconsideration. 

The employer contended the Board failed to give the 
proper weight to the RefereE 's findings reqarciing cL,.:.1i,ant' s 
credibility~· The ernplo:·er asked that ciw Referee's o::-der be 
affirmed in its entirety~ 

Claimant responded to this request. Claimant st3ced 
the matter raised by the employer was fuL.1.y briefed, ar9u.:'d 
and considered before tne Board's order was issued. 

The Board, after Yeconsi dering this case, affirws .i. ts 
prior order. The Goard finds the employer's contentions· 
were presented, briefed, argued and considered by the Goard 
in reaching its decision in this case. Therefore, tt~ Joard 
affirms its Order on Review, dated March 20, 1980. 

IT IS SO ORDERED. 
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May 2, 1980

JAME J. JONE , CLAIMANT
Ackerman & DeWenter, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer’s Attys.
Order On Review After Reconsisderation

WCB CA E NO. 78-4735

On March 20 , 1980, the Board entered an Order oi: i;eviow
in the above entitled case. The Board modified a Releree's
order and granted clai.nant an award of compensation ec^^^l
80° for 25% unscheduled disability for ais neck and ,.oic
shoulder. The Referee had gran \_od - claimant an award of
compensation equal to 32° for 10% uuscoviduled disability.
The Board’s order'-was abated on March 18, 1980'based on the
employer's request-, for reconsideration.

m

The employer contended the Board failed to give the
proper weight to the Referee's findings regarding cl;]rv;.ant' s
credibility-.' The employer asked that riie Referee's order dg
affirmed in its entirety.-

Claimant responded-to this request. Claimant stared
the matter raised by the employer was fulo.y briefed, argued
and considered before the Board's order was issued.

The Board, after reconsidering this case, affirias its
prior order. The Board finds the employer's contentions'
were presented, briefed, argued and considered by the board
in reaching its decision in this case. Therefore, th^ .3oard
affirms its Order on Review, dated March 20, 1980.

IT I -  O ORDERED.
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-.:~ WCB .. CASE NO. . 79-10, 276 

JOHN MARLEY, CLAIMANT 

' ·~ 

.. May 2, 1980. 

l :· •~• 

! ' ' 

Lively & Wiswall, Claiman.t' s .Attys. 
SAIF, Legal ~e~yices, Defense Atty. -

• , 1.Qwn, Motion Order · :: 
• ,. • , I , . ~ ;:',. ~.' 

-- ~ .. ;, 1 I 
. ·.:-· + ••• ' 

>•,\ . . •,. " 

~ '' 

on•.:Januaiy · 3·, 1980, · ~la.imant', by and. through' his· i'ttqr:-. 
ney ,: -requested the Board to reopen his claim for his April .·, · 
9, .19.71.back· inj,uty under, its own motio:1 .jurisdiction .. 
Claimant,also·had,requested :i hearing on the State Accident 
Insurance Fund '·s (her12inafter· re ferrcd Lo as: the Fund) 
denial ci'f' continuing responsibility ot his back _cor.dJ.. l.::.on,' 
including· ·refusing ·to 'i_Jd/ ciddi tional. teri:)orary total·. dis-,. 
ability compensa ti·on and various ho.spi tal · and medic::.l. oi 11s .. 
Attached to claimant's. request ··tor own motion. relief.-. were 
various medical repo~ts. 

'f·: 
. .• On September .7, 19,79, Dr. Donald· Stainsby recorrun(~;·,dcd c1,, 

laminectomy 'of ·L4-LS to dec~mpress ·the cauda •equina1 
•• , He 

felt claimant had symptoms of claudication. secondary to. 
cauda equina compression. Dr.-. Stainsby could -not def 3..ni tely 
relate. -the, need, for this .surgery to claimant's original. 
injury. _ . : , · . 

-· • •1' 

The Orthopaedic Consultants,. in October 1979, reported 
they· .. did .n0.t feel claimant's· current symptoms we re, r0lated 
to the-·Apri·L.197·1 injury-. : , .. ·:.-.. · .. ,, 

:~ /:The Boa~d ieq.uested ·tha.t the Fund advise it·. of, its,r· 
position. It ,.did, nbt respond. •., 

The Board, after reviewing the material- in .'this file, 
finds it would be in the best interest of the parties if it 
remanded this case to the Hearings Division. An expec!ited 
hearing shall be held t0 determine if claimant's current 
condition and need for surgery is related to his April 9, 
1971 industrial injury. This matter should be cons.olida.ted 
with claimant's request on the Fund's denial of continuing 

. . 
responsibility for his bar:k ,:on .. i tion. Upon the concl1;sion 
of the hearing, the Re~(;;! ree shci ~: l cc1 u:;c a tr,ans cript CJ 1· tho 
proceeding, together with additional evidence presentca at 
the hearing, to be prc,.J<.11-cd and forwaroed along with : he 
Referee I s recomme.nda tion to the Board on cluim.:rn t' s' n~4ues t 
for own motion relief. The Referee s~wll enter an appro-· 
priate order disposing of clairnant 1 s .cequest for hearing on 
the Fund's deni a 1 of ron Li :1uin9 responsibility for claf rn­
ant's back cond.i tion and related me(ii t.:d J. expenses .. ! 
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May 2, 1980WCB..CASE NO. 7 -10,276
JOHN MARLEY, CLAIMANTLively & Wiswall, Claimant's Attys.
SAIF/ Legal Services, Defense Atty.
Own Motion Order , ■ ^

On'january 3, 1980, claimant, by and,through his attor-.
ney-requested, the Board to reopen his claim for his April '
9, 19.71,.back inj.ury under: its own motion .jurisdiction.
Claimant also had-requested a hearing on the  tate Accident
Insurance Fund's (hereinafter- referred Lo as: the Fund)
denial of continuing responsibility of his back condrcion,
including refusing to pay additional, temporary total-, dis--
ability compensation and various hospital and medical. oills.
Attached to claimant's, request for own motion, relief-were
various medical reports.

- On  eptember .7, 1979, Dr. Donald  tainsby recb'mnKir.ded a-
laminectomy of 'L4-L5 to decompress the cauda equina'. ..He • •
felt claimant had symptoms of claudication- secondary to,
cauda equina compression. Dr.  tainsby could -not definitely
relate, the, need‘for this .surgery to claimant's original,
inj ury. . ; , . =

The Orthopaedic Consultants,, in October 1979 , reported
they ..did not feel claimant'.s; current symptoms were^ related
to the--ApriTv. 19.71 injury. ; • - -r..

.';The Board requested that the Fund advise it.of. its-- , r
position. It.-.did not respond. ••

The Board, after reviewing the material in this file,
finds it would be in the best interest of the parties if it
remanded this case to the Hearings Division. An expedited
hearing shall be held to determine if claimant's current
condition and need for surgery is related to his April 9,
1971 industrial injury. This matter should be consolidated
with claimant’s request on the Fund's denial of continuing

responsibility for his back '.'on-.i tion. Upon the concl.csion ..
of the hearing, the Rc,^eree shu.':.i cauuo a transcript of the
proceeding, together with additional evidence presentea at 
the hearing, to be prepared and forwarded along with the 
Referee's recomme-ndation to the Board on claimant's request
for own motion relief. The Referee snail enter an appro--
priate order disposing of claimant's request for hearing on
the Fund's denial of conLiuaing responsibility for claim­
ant's back condition and related medicaj. expenses.

O
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WCB CASE NO. 79-3364 

1 

' 
BILLIE G. MATTHEWS, ~LAIMANT 
oison, Hittle, Gardn~r & Evans, 

Claimant's Attys. : 
Cheney & Kelley, Emp1oyer's Attys. 
Request for Revjew ty Claimant 

May 2, 198() 

Claimant seeks IBoa·:(1 review of th(~ ;;:r~ f or0e.' s otcic'!r 
which affirmed a Detennination Order; dated Novenilier 16, 
19 7 8, whi.ch did not 

1
a.wa r-1 cla im,rnt any compensa cion f<:, .­

permanent partial disc1bi:ity . 

. . FACTS I 
i 
I 

·Claimant, a 477year-olci ·laborer, injured his back on 
December· 19, 1977 while unloc1dinq cc.1rtons of mc.:it fro:,, a 

·dock ··to -the ground .. Thi.3 injury ~,1as diar1noseC:; by Dr. r:e:.rtin 
Mueller as a lL1ITJJOsacral-sc1.croiliac strain. Dr. Mueller 
released clamc:n t fo:J n.>rJU lar work on March 8, 19 7 8 ·, L tit 

· ·reported claimant I s ·condition was not medically stationary. 
I . . . . 

Dr. Theodore · Pasquesi, on :-le.tr ch 30, 19 7 8, reported · · 
c~a~mant complained 1on and off of pain in his low back and 
rig11t knee. Dr. Pasques1 d1aqnosed an acute L.rniliosacral 
strain, which was not stationary. 

I 

On June 9, 1978, Dr. Mueller reported claimant's condi­
tio~ was medically itationary. Dr. Mueller indicated claima~t 
had been working since March 7, 1978 and had only slight 
inte.rmittent lumbosJcral pain after increased exercises or 
lifting. Dr. Mueller opined claimant did not hav~ any 

• • I 
permanent 1mpa1rmen\. 

Claimant was struck in th [ace on October 17, 1978 hy 
a box of fr6zen meaf whL~c working. Dr. F. w. Biek~r dia~nosed 
multiple abrasions and laceration ol the coLuruell-a of the 
nose and nose tip which '-'1c1::; surgically repaired. 

I 
I 

A Determinati·or:i OrdPr, duted 1':ovenib8r 16, 1978, q:-·ar.t(•.: 
claimant an award of uc:,:,pora.ry totc'l l , ;j :_,ability compe:1:,a tion 
from Deceniber 19, 1'377 throu("Jtl. March 7, 197 8, less tin.e 
wo·rked. 1 

r 

: Also, · in Novemt,: ."i. :J / B, Dr. Ra:/mn,1d l'-iorth repo-rti.:c 
claimant was complatninq o.f '.:)i"lin iii Lhc neck_, low bac!<, 
right elbow, arms and :: :LJAt:. knee. He r'h.,10nosed a probable 
·cervical strain related to the Oct.obc;: .1. 7, 197 8 incident. 

I 

Dr. F. W. Biekbr, :i. n Decerr.ber 19 :! t, :ce ported c i:ai ,·;:ant I s 
injury in October 1~7 8 did r,0t leave claimant with :a/iy.. 
permanent disability. ;:1e had 1.·equestc,:1 c::13.imant remain off 
work for two weeks. · 

-211-

o WCB CA E NO. 79-3364»
BILLIE G. MATTHEW , CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
Cheney & Kelley, Employer's Attys.
Request for Review by Claimant

May 2, 1980

Clc^imant seeks |Boa::cl review of the Referee's order
which affirmed a Determination Order,' dated November 16,
1978 , which did not jawaivl claimant any compensauion fo.'
permanent partial disabi i.ity.

FACT • ’

O

o

•Claimant, a 47-,year-old -laborer, injured his back on
December'19, 1977 while unloading cartons of meat from a
-dock"to - the ground. -This injury was diagnosed by Dr. Nartin
Mueller as a lumbosacral-sacroiliac strain. Dr. Mueller
released clamant for regular work on March 8, 1978', but
reported claimant's ’condition was not medically stationary.

Dr. Theodore Pasquesi, on March 30, 1978, reported
claimant complained |On and off of pain in his low back and
right knee. Dr, Pasquesi diagnosed an acute lumbosacral
strain, which was not stationary.

i
On June 9, 1978, Dr.. Mueller reported claiiriant's condi­

tion was medically stationary. Dr. Mueller indicated claimant
had been working since March 7, 1978 and had .only slight
.intermittent lumbosacral pain after increased exercises or .
lifting. Dr. Mueller opined claimant did not have' any
permanent impairment.

Claimant was struck in th face on October 17, 1978 by
a box of frozen meat: v/iri.lo working. Dr. F. W, Biekor diagnosed
multiple abrasions and laceration of the coluniell-a of the
nose and nose tip which was surgically repaired.

I ■ ■A Determination Order, ciated November 16 , 19 78, <'jrant>'u.
claimant an award of Le.aporary total r'M.aability compeni:ation
from December 19 , 1977 througn March 7, 197 8, less tin.e
worked. r

.Also, 'in Novembe;, .1978, Dr. Raymond North reported
claimant was comiplainihg of pain in the neck, low back,
right elbow, arms and ; i ;ht knee. He dingnosed a probal^le
cervical strain related to the October . 7, .1978 incident.

Dr. F. W. Bieker,
injury in October 1978
permanent disability,
work for two weeks.

in DecerrLber 1978, reported claimant',
did not leave claimant with ;atiy.
He had requestc.d claimant remain off
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Claim~nt was releas~d- for 
January 10, 1979 by Dr. North. 
North and stated his neck pain 
unable. to return to work. Dr. 
off work two more weeks. 

a trial period of work on 
However, claimant called Dr. 

incr_~iscd ar:ia ~e· felt· ho.· was:··. 
N?rth ~uggested ·: c~aimapt ·stay., 

: . , . ~- . . .- . . ... : '.'),· '.'•._:-~--: .. 
In April 1979, claimant _told the Orthopaedic Consul tan.ts 

he had been with this employe c f9r · about 20 years. de .told 
them he had. an· 8th .grade E:')ducation. Claimant. said he had 
injured his ri_ght ·knc,:e and had. a meniscectomy ·and had injured. 
his right wrist and forearm prior -to this injury. · Claimant 
felt his major problems were his· neck, and right knee. The·•. 
Orthopaedic Consultants diagnosed hypochondriasis with 

_ associated multiple somatic complaints,._ post-right kn0.e · ... 
arthrotorny .:;ind meniscectomy, chronic lumbar strain an-d_ . 
cervical· strain by history, and by history a minimal· degree 
of tendinitis.of·the-~,right .arm. They fel-t claimant's hypo-· 
chondriasis should -be: verified. by a psychological exarninatio:-i. 
It was their. opinion claimant's condition- was. medically_·· . 
stationary and he could return. to.his former.occupation. 
Th~y. rated.- the: tolal loss of. function _of· claimant's b.:i..::k. and 
neck as related to his injuries as none. Dr. North· concurred 
with this. report, however, in September 1979,·.indicated he 
felt:.claimant. because of, his neck and back· strain. should ·.: ,· 
avoid·. repetitive bending, . twisting, .. stooping, , lifting arid. 
prolonged sitting and standing~ . - - •; 

·--' ·:·:,On· S~pte¢ber 1:1 ~ 1.979, _Dr; · qeena Stoizberg ,. a· _psychia-. · 
'. tr'ist; felt ·claimant :had. a 'compE(ris·a1:io."i.' neu·rosis• .. Di.. . . '.·,. 

Stolzbe'r4f recommended. c].o'r;li're 6f. the . cas~· 'as soon"· iis .·Pc;>_i;,;si6ie 
sin'ce ··claimant was' 'i1bt- moti vatcd to' \i·c1: :~ due to the· 'compensa­
tion he·:was 'n!/ce'•tving:= :or~ Stolzberg did not: ·'find cla1~a'n:f 
to be depressed and tll.:.i t psychother.::ipy \1.:1s contraindicated· ._. 
becaus_e it \'?OUld increase claimant's compensation neur:qsis. 

• • : : • : ; ~ • • • I • • • • • • ' • ~ I . ' • • • ' • , ,~ 

·-: ... ,·-Dr. ·Je:t'.:t::"Y Larsen,- on ·September 16, 197~, -repo_rtecf _ ·:--'·' 
clai-rriant ·would ·not' be· ,=:b.lc · to·_. ·ao· 'any· type of heavy li f tin•g· .. 
without rein jury ·or aggravat'ion of ,. his existin<;( ·conrli tion "·. 
Dr. Larsen felt claima~l wus depress~d and in need of psycho­
therapy. 

The ·Referee . founJ the. reports of '.:he orthopedic docto~s 
and Dr. Stal zberg to be more -~_;ersuasi ve than Dr. · Lars er~ 1 s · 
reports. Therefore, the I(eferee, after r':"'Viewing all -of _the 
evidence, found claim~nt ~ai riot ~uffering an orthor~dic or 
psychological probl~~ ~~, the result of b~ck injury and 
affirined the Determination Order. 
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claimant was released for a trial period of work on'
January 10, 1979 by Dr. North, However, claimant called Dr.
North and stated his neck pain increased and he’ felt' he,'was '
unable, to return to work. Dr. North suggested;claimant stay
off work two more weeks. '' ^

In April 1979, claimant told the Orthopaedic Consultants
he had been with this employer for about 20 years. Ho told
them he had,an' 8th grade education. Claimant said he had
injured his right knee and had.a meniscectomy and had injured
his right wrist and forearm prior to this injury. Claimant
felt his major problems were his neckand right knee. The'-
Orthopaedic Consultants diagnosed hypochondriasis with
associated multiple somatic complaintspost-right knee ..
arthrotomy and meniscectomy, chronic lumbar strain and
cervical strain by history, and by history a minimal degree
of tendinitis.of the -right arm. They felt claimant's hypo­
chondriasis should be verified-by a psychological examination
It was their.opinion claimant's condition was medically '
stationary and he could return to .his former, occupation.
They,rated:the:total loss of .function of claimant's back, and
neck as related to his injuries as none. Dr. North concurred
with this, report, however, in  eptember 1979, .indicated he
felt;.claimant, because of-his neck and back strain, should .: '
avoid, repetitive bending, . twisting, stooping, .lifting and-
prolonged sitting and standing. . . . • . . .

On  eptember 11; 1?.7^' ,Dr.' Deena  tolzberg, a psychia-.
tfist; felt ciaimaht’had, a‘domperis'atioa neurosis'.' Dr'..
 tolziDerg'recommended c.'?o'sure of the case as soon' as possihl'e 
since claimant, was ’ hot motivated to v'o:due to the 'compensa­
tion he was rece'ivingl' Dr.  tolzberg did not find claimant
to be depressed and that psychotherapy \;as contraindicated
because it would increase claimant's compensation neurgsis.

Dr. Jerry Larsen/ on  eptcifUDer 18, 1979 , reported
claimant'would not' be .-.ble to'do any type of heavy lifting-*'
without reinjury 'or aggravation of ’'his existing 'condi-tion*'■.
Dr. Larsen felt claimaiv':, was depressed and in need of psycho­
therapy .

The Referee 'found the reports of the orthopedic doctors
and Dr.  tolzberg to be more persuasive than Dr. Larsen's
reports. Therefore, the Referee, after reviewing all of the
evidence,' found claimant was hot suffering an orthopedic or.
psychological problem a.s' the result of back injury and
affirmed the Determination Order.
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ON DE NOVO REV~~W 

The Board., after de novo :-eview, c1ffirrn~; the rc,fe;ree 1 s 
order .. The Orthopaed:i. c, Cons 11ltan ts found claimant .;:,_ l\ no 
loss of ~unction of hi~ ~ack and neck. Dr. Mueller likewise 
found no permanent i~pairment. Dr. Stolzbcrg indica~~d 
cla~inant did have a compcr:sation ;-teurosis and was not moti vatc•d 
to return to work as' lonq as he was rccci ving compens ea.t.i.on. 
However, Dr. Larsen lfoun cl c L:i.iman t had certain lirni tu. tions · 
due to his back and ne.-;k strain. The eoard finds th.Jt tL.e · 
preponderance of the! evidence establishes that claimant has 
not sustained any loss of wage earninc; capacity due to hi:.:; 
back injury. Therefbre, the Board concludes the Referee• 
correctly affirmed the uctermination Order. 

- I 
ORDER I 

The Referee's order, dated October 17, 1979, is affirmed. 
I 

WCB CASE NO. 78-4234 
I 

MICHAEL A .. PUCKETT, 1CLAIMAMT 
Blyth, Porcelli, Moomaw & Mcsweeney, 

Claimrlnt' s ii\ttys. I 
SAIF, Legal Services, Defense Atty 
Request for Review oy Claimant 

May 2,.1980 

Claimant seek~ 1Board review of the Referee's order 
which granted him an aword of compensation equal to 32 ° for 
10% unscheduled disability for his right shoulder injury. 
Claimant contends he is entitled to a larger award of unsched-
uled disability. 1 

FACTS 
I 

Claimant, a 301year-old delivery driver for Dnd's Root 
Beer-Canada Dry Bottling Company, sustained a compens~ble 
injury to his rightlshoulder on June 21, 1976 while puliing 
cases off his truck; Dr. Willic,m Stanley diagnosed possibl,~ 
degenera'ti ve arthritis right and· 1eft · ''A-C"· •. ' Claimant ·was . 
released for light work on July 7, 1976. 
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i. 
I 

1· 

BOARD ON DE NOVO REVii.W

The Board,, after cle novo reviev;, affirms the Poferee's,
order..The Orthopaedic ,Consn].tants found claimant ]i<..a no
loss of function of his Back and neck. Dr. Mueller likewise
found no permanent impairment. Dr.  tolzberg indicaLed
claimant did have a compcr.sation neurosis and was not motivated
to return to work as' long as he was receiving compensation.
However, Dr, Larsen found claimant had certain limitations-
due to his back and neck strain. The Board finds that the
preponderance of thej evidence establishes that claimant has
not sustained any loss of wage earning capacity due to his
back injury. Therefore, the Board concludes the Referee
correctly affirmed the Determination Order.

ORDER

The Referee's order, dated October 17, 1979, is affirmed.

May 2, 1 80WCB CASE NO. 78-4234
MICHAEL A..PUCKETT, ,CLAIMAMT
Blyth, Porcelli, Modmaw & McSweeney,Claimant's Attys. |
SAIF, Legal Services, Defense Atty
Request for Review tiy Claimant

• Claimant seeks'Board review of the Referee's order
v^ich granted him an award of compensation equal to 32• **' for
10% unscheduled disability for his right shoulder injury.
Claimant contends he is entitled to a larger award of unsched­
uled disability.

FACT I

Claimant, a 30gyear-old delivery driver for Dad's Root
Beer-Canada Dry Bottling Company, sustained a compensable-
injury to his right I shoulder on June 21 , 1976 while pulling
cases off his truck; Dr. William  tanley diagnosed possibl'
degenera'tive arthritis right and left "A-C”-. / Claimant'was
released for light work on July 7, 1976.

-213-
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August 18, 1976, Dr~ Grant Lawton reported claimant 
told him he had had incr,:'casing di f fi cul ty with his right ~ 
shoulder. the last· two years. Claimant states he could·· W 
perform light lifting without pain, but after performing 
peavy._lifting .over one hour. he ·began to have increasing· · . 
pain:· .Dr. Lawton opined. claimcn:t' s condition was· me¢1L:::ai1y··., 

•. sta tronary. He felt .,claimant may eventually require recon-· · 
structive surgery and would be unable to return to: any :job' 
requi~ing he~vy lifting . 

. Dr,.,.Thomas Bachhuber, in September 1976, reported ne· .:··· 
had treated claimant in 1970 a~d in-1975 for bilatera~ 
shoulder. pain .... 

In November 19 76, C lai man t. w CJ.S 'ii1terviewo cl°"tor vocational 
rehabilitation. He list0d his previous. occupations as ,·· .· 
construction work and soft drink driv~r/deliveryman. Claim~rit 
stated, he has a 12th grade.education. Claimant was enrolleG 
iif\11n. electronics techn i:i;ian program to run from January 3 I 
1977 to January 30, 1979. In July 1977, claimant terminated 
this program. He indic-::ited he had c:m ''old bilck" problem 
which was bothering him. · 

In August 1977, Dr. Theodore Pasquesi indicated claimant 
had injured -his, shoulders while in· the service .. · Claimant 
complained of pain in acrorc1ioclavicular joint, made ,;.,1orse by 
motion, especially overh0,:d and rotatory..'motions· ... "Dri· · '°,'} .-. · 

Pasquesi felt claimant had acromiocla~.-icular arthritis·,. :. ,: Q\ 
wi~hout any bony changes. ~e felt that claimant's"6cinditi6ri W 
was probably stationary and that ~lai~ant sho~ld ~void:• 
repetitive overhead work as much ·as ·possible: .. Dr. Pasquesi · · ·. 
rated claimant I s irnpair;11cn t as 10 % of the whole man on the 
basis o_f. chronic. moderate pa_in ._ Dr. Lawton. _ag~ee<!_;,wi t!l:-_.this 
repori; ., . 

·, In' s'ept_eml:i~~-1977>''c1c1ii:nant began ,a -~ocationa1·:·reha:bilit~­
ti'o'ii ·r:/£ogram '\,;/i th the' ,>6cati0nal goa·l of "floristry''.. . 
However, for various reosons, this program was terminated· 
and in March 1978 claimant began another vocational rchabi~it~~ 
tion program with the vocational qoal of "salesman". Claimant . 
completed this program.in April 1978 and obtained a job as a · 
salesfuaii on: May 1, . 19 7 8. 

·A:Determinatiori Order, .date·d May 17, 1978, awarded 
claimant temporary toti11 disability. compensation and compensa­
tion equal to 16°. for 5%_,_unscheduled .. disability for _his.-­
right shoulder injury. · · 

In February 1979, Dr. Lawton indicated claimant.was 
having back and neck symptoms which made it difficult .to 
determine the acromioclavicular disability. By April 1979, 
Dr. Lawton reported claimant.had a fair range of motion in 
his right shoulder and good strength in it. Howeve_l,", claimant 
felt he had less strength in it than he used to have. it 
was Dr. Lawton's opinion claimant's condition was m~dically 
stationary. 
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On August 18, 1976, Drl Grant Lawton reported claimant
told him he had had increasing difficulty with his right
shoulder,the last' two years. Claimant states he could
perform light lifting without pain, but after performing
heavy- lifting over one hour, he began to have increasing
pain... .Dr.„ Lawton opined claimant's condition was; medically’
:.st,ationary. He felt ..claimant may ' eventually require recon^ ' ’
structive surgery and: would, be unable to return to any - job
requiring heavy lifting.

.Dr^.-Thomas Bachhuber, . in  eptember 197.6, reported ne '
had treated claimant in 1970 and-in l975 for bilateral-
shoulder. pain■

In November 1976, claimant was iiiterviewed for vocational
rehabilitation. He listed his previous.occupations as 
construction work and soft drink driver/deliveryman. Claimant
stated: he has a 12th grade . education. Claimant was enrpllec4
ih 'an electronic?^ technician program to run from January 3,
1977 to January 30, 1979. , In July 1977, claimant terminated
this program. He indicated he had an "old back" problem
which was bothering him. . '

In August 1977, Dr. Theodore Pasquesi indicated claimant
had injurecj .his, shoulders while in the service.' Claimant- 
complained of pain in acromioclavicular joint, made worse by
motion, especially overhead and rotatory.-'motions’.Dri' •
Pasquesi felt claimant had acromioclavicular arthritis'-- ■■
without any bony changes. He felt that claimant's donditiori
was probably stationary and that claimant should avoid - ■-
repetitive overhead work as much as possible.'• Dr. Pasquesi -
rated claimant's impairment as 10% of the whole man on the
basis o.f , chronic, npderate. pain. Dr. Lawton agreed„with;.:this
report.,.." f, ... ■ .

In  eptember 1977claimant began a vocational, rehabilita-
tiort program "with the" vocational goal of "floristry".
However, for various reasons,, this program was terminated
and in March 1978 claimant began another vocational rehabilita­
tion program with the vocational goal of "salesman". Claimant
completed this program.in. April 1978 and obtained a job as a
salesman on May 1, 19 7 8. .

A■Determination Order, dated May 17, 1978, awarded
claimant temporary total disability, .compensation and compensa­
tion equal to 16° for 5%.,unscheduled disability for his
right shoulder injury. ' '

In February 1979, Dr. Lawton indicated claimant was
having back and neck symptoms which made it difficult to
determine the acromioclavicular disability. By April 1979,
Dr. Lawton reported claimant had a fair range of motion in 
his right shoulder and good strength in it. However, claimant
felt he had less strength in it than he used to have. It
was Dr. Lawton's opinion claimant's condition was medically
stationary.
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At the hearinq,.claimant testified he has constant ana 
nagging shoulder paih. L:. feels he could not return to any 
job which required lift:in9. He stated he hos· limited his · ·· 
outside.activities alld cannot perform many tasks around his· 

. I 
home, s;Jch as yard w9rk~ At the time of the heari.nq, c·.l~imd:-1t 
was working as a salesmclll [nr a marlllil. CL:i.im--int te::-;ti fit_:d 
that the math in the/ el--· -cronic technician rehabiliL1Lion 
program was too diff11cul t for him. .Ln the floristry pror:;ram, 
claimant could net u'nc:0:1·~·,:..:.L,d the use of the qeneric names 
of the plants. He s;ta tcd he worked Cu.1.. narv 'l'onkin for two· 
months and quit because he uidn I t like the way thc-~ 
operation ran .. Aftdr that he worke~ ~u an estimator f6r a 
-construction firm and 1:l1en obta.in(:d his currcn t job. 

I 
The Referee, aitcr reviewing all the evidence, found 

claimant's loss of ~aqc ~arning capacjty did not exceed his 
impairment. Therefore, the Referee ,_;ranted claimant an award 
of 32 ° for 10 % impa~.-i-:-• .,,~;.: in lieu of th0 De termination Order 
of May' 1 7, 19 7 8 and isran tec1 c laiman l; s ·,::it torncy a fee out oi 
the increased compensaJ-i,:,n. · 

I 
: 

BOARD ON DE NOVO REVIEW 
I 

The Board, after de novo review, affirms the Rei.e:ree' s 
conclusion, however J for different r.easons tho.n stated by 
the Referee. Impaj_rment is but one <Hemen t considere..:! with 
other factors in determi ::ing a claimant's loss of wage 

• • ' t . 
earning capacity. Our appellate court..s have repeatedly held 
that impairment. ·along with uge, educational· level, work · 
experience, adaptab~lity, training, tlie condition of· L1c 
labor market, and claimant's adaptability to non-physical 
labor and his emotional condition shoLld be considered. In 
this case, claimant'.is 33 years old, has 12 years educatior.. 
and has completed s~les training through a vocational rehabili­
tation program.' His work experience has been in construction 
work and truck driver-salesman. Since his completion of the 
rehabilitation program claimant has adapted to sales v,·ork. 
There is no- evidenc~ claimant has any emotional problems·. 
The labor market cohdition is such that claimant has obtained 
three jobs in the._sales field. The Board finds, based on 
all the evidence in this case, claimant is entitled to an 
award of compensatibn equal to 32° for 10% unschedul~d 
disability for his right shoulder injury representiny his 
loss of wage earnin~ capacity. Claimant's work aggravated 
his pre-existing condition affecting his shoulder. 

I . . 

ORDER 
I 

The Referee's ~rder, dated November 13, 1979, is affirmed. 

-?.15-
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At the hec'iring, j claimant testified he has constant and
nagging shoulder pain, Tc feels he could not return to any
job which required lifcing. He stated he has" limited his
outside activities a!id cannot perform many tasks around his

home, such as yard work. Ac thr time of the hearing, claimant
was working as a salesman for a marina. Claimant testified
that the math in the| el"'acronic technician rehabilitaiion
program was too diffacult for him. in the floristry program,
claimant could net u'ncema.Ld the use of the generic names
of the plants. He sjtatod he wo.i:ked foi Marv Tonkin for two'
months and quit because ho didn't like the way the 
operation ran. After that he worked as an estimator for a
construction firm and ':hen obtained his current job.

The Referee, after reviewing all the evidence, found
claimant's loss of wage earning capacity did not exceed his
impairment. Therefore, the Referee <;ranted claimant an award
of 32® for 10% impair:.!-.,;.in lieu of the Determination Order
of May 17, 1978 andjgranted claimant's attorney a fee out of
the increased compensation.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Reletee's
conclusion, however] for different reasons than stated by
the Referee. Impairment is but one element considered with
other factors in determiriirig a claimant's loss of wage
earning capacity. Our appellate courts have repeatedly hold
that impairment along with age, educational ' level, work ;
experience, adaptability, training, the condition of tiie
labor market, and claimant's adaptability to non-physical
labor and his emotional condition should be considered. In
this case, claimant is 33 years old, has 12 years education
and has completed sales training through a vocational rehabili­
tation program.' His work experience has been in construction
work and truck driver-salesman.  ince his completion of the
rehabilitation program claimant has adapted to sales work.
There is nc evidence claimant has any emotional problems.
The labor market condition is such that claimant has obtained
three jobs in the sales field. The Board finds, based on
all the evidence in^ this case, claimant is entitled to an
award of compens'a^tion equal to 32° for 10% unscheduled
disability for his right shoulder injury representing his .
loss of wage earning capacity. Claimant’s work aggravated
his pre-existing condition affecting his shoulder.

ORDER
The Referee's order, dated November 13, 1 7 , is affirmed

-215-
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CASE NO. 

DONALD E • ·SODEMAN, CLAIMANT 
Alan JaGk, ·Claimant's Atty. 

. ',~ - 1 

76-5723 

SAIF, •, Legal Services, Defense Atty •. 
10rder·of Dismissal 1· · 

·-. ~:•. . 

'May 2 ~ 1980. 

. '.,· .... 

,' 
! /' 

':'., , I 

' ... 
'. ~ 

'A request fo~ review I havin9 b6~1i du.ly .file,'1 wi t1i'• the. - :,, ": I 

Workers i Compens ati'on Bci.{r-1 1.n t:1e abovl.., entitled mat u~ r by. 
the cla.imant, and said request for review now having- 0rn:.-r .. -
wi thdrawn ,. . 

IT IS THEREFORE ORDERFD _that the request for re:view now 
pending .. befnre the Boiird is· hercLy dlsr.1L,sed and the 0rder 
of the Referee 1s final by ·operation of law. 

WCB CASE NO. 78-6493 

THOMAS W. SPRINGGAY, CLAIMANT 
A.C. Roll, Claimant's Atty. 
Schwabe,·-,Wil·liamson, Wyatt, Moore 

& Rober:ts ,, Employer.' s A ttys ... 
Request.• for -~Reyiew by Employer 

May 2, 1980 

The employ~r: s~eks Boaia.··. r'eview of the Ref~ree •· s .. :b~der, .. ~: " 
which ~ii-a'fltecf cJ,aiinan't. a permanent . tota 1 dis ab ill ty aw"ard .... . i, . , 
The employ'e·r co'n.tends cl2iman-t faiied to pi,~oye· he . is. i.~-L!rrr,~D:-:: 
en tly ·fl.~?, :t.?tal.l_/ disa,bl.ed .. , ,. . .. . r , •. 

FACTS .. --- ........ ~ .. 

. ;.:_: .. :c{1.itri~'n't~' ·~: 46_.::.year-old welder, on June .20,: ~97:J, ',-:;· ., . 
in:fur~a.· his.'.:1ow. ba.ck' while ·turning ·a. ju~r over. This L,jury,- :· 
was diae;nos:ed · as a. bzick sprain and Dr. Robert Cook felt , , 
claimant ·wo.uld n?t s~ffe1:" any permarien.t impairment from it.·: 1· :_· 

A o'eterminat-1;on- Orde~-, da{ed January 24, 19 7 4 ,' c.i.·,1ar·deci .. 
claimant temporary tot a 1. dis ability compensation. .-... 

• .,1 • - LI • ' 

'· ' 
II1. May: 19_ 7 ,r, . r;ir. Cook rep~rted he 'had treated' cl,0i1,1an t :, . ' 

for a kne~ ,in .. jury_'and claimant's back was exa:-ni:qed .. He 
found minimal pathologic· findings. However, later _in June, 
Dr. Cook reported· claimant ·was unable to work because of ·a· 
combination of back and knee problems. Claimant had been ____ _. .. 
released for modified work on April 29, 197·4 and was to 
av,o,i..d ben_ding, .lifting, kn_eeling, c.limbing and -squatting.: 
- . '. . '. ' ~ . . '• . . . . ' ,. . . 

In July 1974, Dr. Cook reported claimant's knee had 
progressed satisfactorily, but he continued to complain of 
back pain. He felt claimant should avoid employment which 
involved a great deal of "walking, stooping, squatting, 
bending, li £ting, etc. ". -216-

O' 

0 

0 

DONALD E.  ODEMAN, CLAIMANT
Alan Jack, Claimant's Atty.
SAIF, Legal  ervices, Defense Atty. ^
Order of Dismissal , v... ^ ;/

A request for review, having boeii duly filed with'
Workers.' Compensation Board in the above entitled matte
the claimant, and said request for review now having-be
withdrawn, ' .

. WCB CA E NO. 76-5723 May  , 1980.
O

i:he •
r by-
on, •

IT I THEREFORE ORDERFD that the request for review now
pending bef^^re the Board is- hereby- dismi.:.sed and the order
of the Referee is final by operation of law.

WCB CA E NO. 78-6493

THOMAS W. SPRINGGAY, CLAIMANT
A.C. Roll, Claimant's Atty.
 chwabe,-.Williamson, Wyatt, Moore

& Roberts,. Employer's Attys...
Request, for>Reyiew by Employer

May 2, 1980

. The employer, seeks Board ,review of the Referee's-.order,
which" granted'claimant, a permanent .total disability award. .
The employer contends claimant failed to prove, he ,is p-erman:
ently and. ;totally disabled.. '
facts! ; ' ' ■ ' .

.■.' .Claimant, a. 46-year-old welder, on June 20, 197.3,'
injured his,‘.low,, back" while turning a j.ug over. This injury
was diagnosed■as a,back sprain and Dr. Robert Cook felt
claimant would hot suffer any permanen.t impairment from it.

A Determination Order, dated January 24 , 1974 / awarded.,
claimant temporary total, disability compensation. .

'■» . . ..

In . May19 74', Dr. Cook reported he had treated . claiuian t
for a knee injury and claimant’s back was examined.. He
found minimal pathologic - findings. ' However, later in June,
Dr. Cook reported claimant was unable to work because of a
combination of back and knee problems. Claimant had been ..
released for modified work on April 29, 1974 and was to 
avoid bending, lifting, kneeling, climbing and squatting..

In July 1974, Dr. Cook reported claimant's knee had
progressed satisfactorily, but he continued to complain of
back pain. He felt claimant should avoid employment which
involved a great deal of "walking, stooping, squatting,
bending, lifting, etc.". -216-
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Dr. Norman Hicklrian; a psy( ,olot_1ist, in August 1974, · 
reported claimant ha',-] ,l .'Lh qrc1de c>d l(".J.tion and had C(1n,plc'u•G. 

t • I ~ • • • a welding training program. Claimant said he had worKcd as 
a truck driver, cus~ofian, and various other things. Ur. 
Hickman found- -cl'fi-im~r,t--,was experienciny ,,moden1tely severe 
anxiety tension reactio:1. He fcl t cl.:lir1ant w:is func c: oninq 

' I I • I • > • 

at an average intel~i.~cl:i.al level and c.L;:issi ficd him :-_)sychologi- -
cally as a 4. Dr. Hickman felt claim0-nt would not sufror 
any - sign if i cant permane;n t psycholo~Jic,. L dis ability i.i: r.c 
could become vocation.~lly re-established. 

I 

i 
Dr. James Mason, of the Disability Prevention D.i.vision, 

also in August 1974 ife1L claimant ncc1L,d a job change and 
should avoid cmployn1en t requirin0 benciing, twisting, L. f .:ing, 
climbing and squatting. 

I 

i 
Claimant appealed the Determination Order and W.JS 

awarded compensation egual to 80° for ~S% unscheduled ctisaoil­
ity for his low bac~ injury. This was affirmed by tLe 

I Board. I 
I 

Dr. Arlan Quan, a psychiatrist, on December 10, 1974, 
reported claimant h~d a chronic mild passive-aggressiv~ 
personality. He did not find significant anxiety. 

I • 

I 

Claimant beganla vocational rehabilitation program with 
a vocational objective.of a draftsman. Claimant withdrew 
from this program in January 1975 and indicated he want_ed 
training in outboard rrotor repair. Clilimant said he left 
the drafting program because he couldn't sit very lo, \J• 
Claimant entered a smal.1. engine repair training program 
which he completed. I Unable to find a Job in this ar,J:t, 
claimant opened his own shop with another person and until a 
problem developed between them. Eventuctlly, claimant closed 
the shop. Claimant1 said because of increasing back t-1ain 
from bending, stooping, and lifting he felt he couldn't 
perform this type 0 1£ work. 

• I 

I 

In June 1977, Dr. Cook reported claimant had ac~te low 
back syndrome with ~ilateral ." leg numbness 11 • A mye logram 
suggested defects a:t the L4-S and LS-Sl levels on the right. 
Dr. Cook opined these problems were related to claimant's 
original injury. c'laiman t was treated with a trans cutaneous 
stimulator which failed to relieve his pain. On August 5, 
1977, Dr. Curtis H~ll performed a bilateral s~ereotactic 
facet rhizotomy at ]the L4-5 and LS-Sl levels. Iri October 
1977, Dr·. Hill reported claimant continued to complain of 
back pain. He felt1 surgery would not benefit claimant and 
referred claimant to the Northwest Pain Center. 

I 
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Dr. Norman Hick'man,a psyc. .lOlogis t, in August L974 ^'
reported claimant had a vth grade od u;ation and had coniplet.’u
a welding training program
a truck driver, custocian,
Hickman found- cl^imar:t-’was
anxiety tension reaction,
at an average intellocLi.al
cally as a 4. Dr. Hickman

Claimant said he had worKed as '■
and various other things. Dr.
experiencing-'moderately severe
He felt claimant was funcrioning
level and classified him psychology
felt claimant would not suffer

heany significant permanent psychologies disability if
could become vocationolly re-established.

I

Dr. James Mason, of the Disability Prevention Division,
also in August 1974jfelL claimant needed a job change and
should avoid employment requiring bending, twisting, lifcing,
climbing and squatting,

Claimant appealed the Determination Order and was
awarded compensation equal to 80° for 19% unscheduled disabii
ity for his low back injury. This was affirmed by the
Board. j

Dr. Arlan Quan; a psychiatrist, on December 10, 1974,
reported claimant had a chronic mild passive-aggressive
personality. He did not find significant anxiety..

I •Claimant beganja vocational rehabilitation program with
a vocational objective.of a draftsman. Claimant withdrew
from this program in January 1975 and indicated he wanted
training in outboard n^otor repair. Claimant said he left
the drafting program because he couldn't sit very lo;.g.
Claimant entered a smal.i. engine repair training program
which he completed,
claimant opened his

Unable to find a job in this area,
own shop with another person and until a

problem developed between them. Eventually, claimant closed
the shop. Claimant| said because of increasing back pain
from bending, stooping, and lifting he felt he couldn't
perform this type of work.

In June 1977, Dr. Cook reported claimant had acute low
back syndrome with bilateral "leg numbness". A myelogram
suggested defects at the L4-5 and L5- 1 levels on the right.
Dr. Cook opined these problems were related to claimant's
original injury. Claimant was treated with a transcutaneous
stimulator which failed to relieve his pain. On August 5,
1977, Dr. Curtis Hiil performed a bilateral sr.ereotactic
facet rhizotomy at ithe L4-5 and L5- 1 levels. In October
1977, Dr. Hill reported claimant continued to complain of
back pain. He felt| surgery would not benefit claimant and
referred claimant to the Northwest Pain Center.
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In 'December 1977, Dr: .Joo) Sere~·'/ di·r-~ctor-of· the 
Northwe~t Pain Cent~-,- (i•ain Cer.-Ler) , . 1·."po1.'tcc1' claiinan't 
wished to r·eturn to wo::k :',tcan, cleaniny boilers. Dr.-· seres• 
felt claimant was··"_::::-cat~onably well. 1noti.va·t~d- t_o '.return. to:, .. :· _ 
wo~k II • ,'. D,r .. ,Joh~:Pairi terr a psycholo::ji St\ at' .;,the, Pain"· Cbrite'r.~ :-"·· . 
felt cla:i·inant -·had ·a· r,k.c:c·rate · hyst·er.i;_c.:,,l dortvcrsioh _ r0.r~··~ion:,; \'-\:·\. ... -. 
cbmpensat"ion :heuros~_s with, sign if ic~ii1t. sccon'~nry 'gains,·.-~· ~: ,_; .: .. :.: ;,: ·:· .:··, 1 

modera_te depression,- c~~ronic a:lcohol ·· c:i.t-,··J.r~~"'!. a·rid marital·· a11a.,~·~ ·:. ·. ,1 : •• • • 

family problems, but ,.:in nveru.qe lev~:'i. of intellecfua1 ·:·:JncLion:--· .. 
Claimant enrolled in ·and completed th<:: Pain: Center· pro~ra_m. ·. ·. · · -·. 
Claimant. had engaged in -. ''. fairly viqornus II acti vi·ty ai1d used 
·rio analgesics :whi ie at -the Pain Center. _ Dr. Seres .. £0 .it 
claimant had O signi fic.:::.ntll back disab:;.li ·t:i7." _· 

In .June .197,B~ .the· Orthopaedic Con:-:.iJltnnts opined· cl-aim­
ant~s condition;was medically stationary:·-· It was th0ic 
opinio'n cla:i:mari t was :p-oo:r. :i..y iaoti vat12d nnd could man aqc . a 

··· small engine re·pait ·sho"p with help· ·.~me; was capabl'e ·or re rfc;rrr,­
ing light work ~ot requiririg lifting or·b~nding. -~aey·•iat~d . 
cJ~aimant' s loss of function of ·the lur.i..:)-'~,.?: spine as rr l'ntocr ' 
to this injury ._as mildly moderate! and the loss. of ;:\;r ction 
of the right 'knee ·as. mi LL .· -Dr> co·ok ·cor.curreci. _with. this 
repor·t. · · · · :. · ·1 • • 

. . . . . . •t.. ; ... -. 

. A Second Deter~ination Ordei, ·ddtcd August 9, l91~~ 
· awarded ·claim·an·t a~qdi t.iorial temporary total ·aisabili ty' 
compensation 'and· com::;ensirti.on: equal· t:-·o 15 %' i.ms chedulcd_,' '. 
disab".i:J:1ty .tor h"i'.s' low ·.·bock i:-,jury, in cl.ddition to the ·-·, 
previous awards. ··· . . . · .· ,. ... : . 

. . . ~. ., ' ' _ .. 
b'r'/· took\ -in ··oc'tober 19 7 8, · indicated· claimant had.· 

considerable 'difficult~(-with'his low back with-'a "ci-:ronic -
pafri syndrome· 'iarge ly e:dcerbated· by be.nding arid' li'fting · ·_ : · 
. type mo'tibri as well as prolonged. standin·g,11 • ·H~ _.felt . claiina.~t 
could :not ·p·ursue: yery· physically demanding ·activities .. •which.·. 
coupled"With· his educa·tion;. rendered :1irri -seriousry a1·sahle·..::~ 
In March 1979, Dr. Cook opined claimant -had a 11 chl.'qnic ·a·xial 
skeletal syn_drome P!_i:r:,arily degenerative inU:e>rvert<:bral disc 
disease which has created very definite activity restr1~tions". 
Dr .. cook felt claimant could perform·· some productive ·iJ.ctivity, 
·notj.:n,9 t~·1e possibili t_ies wer:e quite limited. He felt.'claimant 
could pe·r form· a job whfch .allowed him to sit and: to stand in 
a· random fashibn wifh no lifiing or bending being requi~ea; · 

• ; • •, ~ • , . •l • 

I 
,Claimant returned tc the :·.-:in Center in March 1978 fc,r . 

a re-ev'aluation. - CL,j_Jll,:1nt sai, h0 W, !; usin9 his bo,01t to U(~ 
crab fishing. He _descri0cd a popping sound in his back· 
related to pain. ri'r. · Painter indicat2(~ claima.nt was a'ttempting 
to teach small engine r-::,pa:i.r. Claimant admi tte·d he w0s verj 
angry and being driven ,_o "desperate nc.;1.sures". Dr. '?ainter 
felt claimant was decompensating and possibly was lapsing 
into a psychotic stcl-1:'.e vi l:h marked pal·;moid overtones and 
should begin psycho hie rapy. In M.:.:iy l'..Vi 9, Dr. . Painter i·epor ted 
he felt with appropriat·,_. trea::r:ient claimant could return to 
work. 

-218.-
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In' December 1977, Dri .Joei  eres'/'director' of' the
Northwest Pain Cehte:' (Pain Center) , 'r eported claimant
wished to return to work steam cleaning boilers. Dr. ’ eres-'
felt claimant was • "reasonably well mot i.vated ■ to'.return to''-
work". Dr. JohrI^;Paiiiter , a psychblo/istgat'.^the ' PAih"-Cphter'i

• felt claimant- had 'a pic oo'rate ■ hysterical conversion . roac'tion'V'
compensation neurosis with,significant secondary gains,
moderate depression/ c/a-onic alcohol ' abuse • a'hd marital'' and-";-
family problems, but an average level oi intellectual ."'unction
Claimant enrolled in 'and coiiipleted the Pain. Center program.■
Claimant, had engaged in-,'fairly vigorous" activity and used
no analgesics .while at -the Pain Center. Dr.  eres felt
claimant had "significant" back disability/.' • . '

In-June .197.8, .the Orthopaedic Consultants opined claim­
ant's condition'.was medically stationary.'' It was their
opinion claimant was poorly raotivated and could manage a
'small engine repair shop with help-•.Tine was capabl'e 'of porfc>nri-
ing light v;ork -not requiring lifting or-bending. - iney 'rated
claimant's loss of function of'the luno.-r spine as rfl'atod'
to this injury.as mildly moderate and the loss of furction
of the right knee -as mild. • Dr.- Cook concurred witn this
report. • .' ' • -

A  econd Determination Order, -datod August 9, 107c.,
'awarded claimant additional temporary total disability’
compensation and compensation'equal- -to 15%’ unscheduled '’’
disability .for his low‘.bade injury, in addition to the
previous awards.

Dr."'Cook’, ' in October 1978, indicated claimant had.-
considerable difficulty'with’his low back with'-a "chronic
paih syndrome "largely ex'a'cerbated'by be'nding arid' li'fting '•
type motion as well as prolonged standing". He felt claimant
could 'not 'pursue'very'physically demanding 'activitiea'which/
coupled "with' his education, rendered him -seriously disaJ^le'd.
In March 1979, Dr. Cook opined claimant had a- "chroriic 'axial
skeletal syndrome prin'.arily degeneratiinte.r\/ertebral disc
disease which has created very definite activity restrictions".
Dr. Cook felt claimant could perform-some productive 'activity,
noting the possibilities were quite lim.ited. He felt,'claimant
could perform a job which allowed him to sit and to stand in
a' random fashion wi-th no lifting or bending being required. '

. ■ ■ 1 ■

.Claimant returned to the '.'r.in. Center in March 1978 for-
a re-evaluation. Claimant sai.. he w-.-s using his boat to do
crab fishing. He .described a popping sound in his back -
related to pain. Dr, Painter indicated claimant'was' attempting
to teach small engine repair. Claimant admitted he was very
angry and being driven ,.o "desperate ncasures". Dr. 'Painter
felt claimant was decompensating and possibly was lapsing
into a psychotic state v.’i tn marked pa-'anoid overtones and
should begin psychotherapy. In May 1979 , Dr.Painter reported
he felt with appropriafr:.' treatment claimant could return to
work.
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At the hearin,J, cLumant testii.icd ht_! rnoved to lhc 
Or.egon co...is t. He s aidj tH' had to 0i VG up the crab fishi. ng 
because it increase;1 r.~....i back pain.· 1 i.' taught a small 
engine repair class irom Sc~)tc,mber l:.J i 8 through M,:ircJi 1.9 79, 
but- avoided bending O:r ~; :.o,.,ping. Clair1c:1nt olso attempted to.· 
dig clams commercially. The prior work experience o.:: claimant· 
has been welding, she~t r~tal work, ccnstruction work, 
furnace repair, pl w,u},nq, driving trucks and buses, · 10":.:~ .>is 

I 

in canneries and sawmil.L; a1:d doing custodial work in schools. 
Claimant said he appl:i8cl for light wor;;. with this cmplo:,1_:J.'.",s. ·. 
but was turned down. j Claj man'-- also testified he .:;p.ii t wooa 
fot ~ale and.had done 30me steam clean10c.and roto-tillins 
for hire. Also, he h 1as built a gara,Je doinq most of u1e · 

I . 

·work himself. , 
I 

The Referee, ba~ed on all the evidence, found clai~ant 
was unemployable and yranl.:ed claimant ci permanent tot.cJl 
disability award. 

BOARD ON DE NOVO REVJ:iEW 

The Board, aftel de nova review, modifies the ncteree's· 
. order. The Board does not: find claimant has proven by a 

. ······-··----···--preponderance of the !evidence he is permanently and tsc.ally 
disabled. The medical evidence by itself does not establish 
claimant is permanently and totally di.sabled. Claimant is 
now in his early 50' s, ·has an 8th grade education and has 

- completed a vocational rehabilitation rrogram on small . 
engine.repair as well as welding training. Clai~ant's work 
history ·consists of manual work. He can teach small engine· 
repair and has done so. Claimant is able to engage in a 
number of activitiesjif he wants to which are physically 
demanding. Claimant has no motivation and has not shown he 

I 

-· 

has sought regular g~ir r:ul empln:1men L '-'r that he has m,:de 
reasonable efforts to do so c1s L,:;guin~d under ORS 656. 206 (3). 
Therefore, the Board~ , .' •,:8r considerinr_i all the ·evidence, 
finds claimantis not permanently and totally disabled. , 
However, the Boaro, ba,~c!:i on the same ,vidence, finds clai;112u1t 
is entitled to an awprd of compensatiui; equal to 240° :or 
7 Si unscheduled disabi lit,, for his low back injury.· This 
award is in lieu of r.1c.y ;_1revious aw,:1ru:: 0t unscheduled · 
cJisabi li ty for this in j 1E:.-. 

ORDER 

The He.feree' s 0Le1ffr, 

' 

a,_;J-.,, ., 
. -, 
0:.: I, 197.9, is modified. 

Clal.1;.1,.,nt i's h-·.·,-t!,,'1··.1 cJ·1--"1-,·•·.-.,c=i cc···•,,.,.•··,···.,·i·on equal to "40-o (J. t....;J. _. J_J .• t.l .. L -·• 4 _. JJt•,:· ~ . .i J. .... , 1,.J '- _ • 

for 75% unscheduled di~;.::1b.i .. lit·v .::or his loh' back injury. 
'rhis award is in lieb· of t.he ·;ware r:; c,:1.·, L,,-~d by the Ref~rec · in 
his order wh::_ch, in all c,tiwl.· n,:spects, is <1 f firmed. 

• I • 

' 
I· 
' 
1· 
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At the heariri'j, clriimant testilicM.i ho moved to Iho

Oregon coa^t. He said| he had to give up the crab fishing
because it increased h:..j back pain.- he caught a small
engine repair class froni  eptember 1DV8 through Marcn 1979,
but avoided bending or scov-ping. Claimant also attempted to--'
dig clams commercially. The prior work experience oi claimant-
has been welding, sheet metal work, ccnstruction work, •
furnace repair, plumbing, driving trucks and buses, -./ork.ing
in canneries and sawmills and doing custodial work in schools.
Claimant said he applied for light work with this omployor,-..
but was turned down. Clai.mant also testified he split woodfor sale and had done* some steam cleaninc , and roco-tilling
for hire. Also, he has built a garage doing most of: cue
work himself.

The Referee, based on all the evidence, found claimant
was unemployable and
disability award.

granted claimant a permanent total

BOARD ON DE NOVO REVIEV^
The Board, after de novo review, modifies the Reteree's-

order. The Board does not find claimant has proven by a
preponderance of the jevidence he is permanently and tocally
disabled. The medical evidence by itself does not establish
claimant is permanen-tly and totally disabled. Claimant is
now in his early 50's, has an 8th grade education and has
completed a vocational rehabilitation program on small
engine.repair as well as welding training. Claimant's work
history consists of manual work. He can teach small engine-
repair and has done so. Claimant is able to engage in a
number of activities|if ho wants to which are physically
demanding. Claimant has no motivation and has not shown he '

has sought regular gair.'^ul employmenL ^>r that he has niade
reasonable efforts to do so as required under OR 656.206(3).
Therefore, the Boards akcer considering all the evidence,
finds claimantis not permanently and totally disabled.
However, the  oar'd, based on the same evidence, finds claimant­
is entitled to an award of compensatioi'. equal to 240° for
75% unscheduled disabilii\’ for his low back injury.'. This
av;ard is in lieu of pny previous awara:.: of unscheduled
disability for this injury.

ORDER

The Referee's orro-r, dai:c-;d J-.jlv 19 7,9, is modified.

Claimant is hereby gran-iied compe-.nsa-L:ion equal to 240°
for 75% -unscheduled disab.ility .for his low back injury.
This award is in lieu of the aware trur, cod by the Referee’in
his order v/hich, in all ofher respects, is affirmed.
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      CASE NO. 

LEONARD L. CLARK, CLAIMANT 
A.C. Roll, Claimant's Atty. 

79-2761 

[SAIF, .. Legal Services, Defense Atty. 
Request, for Review_ by :claimant · 
Cross-appeal by the-SAIF .-

May 5, .1980 

Claimant and the State Accident Insurance Fund (heccin-
after referred to as the Fund) seek Bo~rd review of the _ 
Referee's order which. ordered the Fund to pay For chir~practic-: 
treatment ordered by Dr. Schmid~ for a reasona~le period of 
time and denied claimant's request - for an increased award of -
u~scheduled dis~bility. Claimant cont~nds ho is entitled t0 
an additional award of unscheduled disability. The Fund 
contends the Referee erred inorderincr it to p.-iy for chiro­
practic treatment ordered by Dr. Schmidt. 

FACTS 

Claimant, a 4 3-ye ar-old truck driver for Crown Z -::-J :i erbach 
Corporation, on January 23, 1976, developed severe cran~ing, 
mid-abdominal pain and a mass L1 his urnbi lieus. Dr. Keith 
D. Holmes diagnosed this condition as an umbilical .hernia. 
with incarceration and probable early strangulation. This 
was surgically repaired. Dr. Holmes did not feel this would 
cause any permanent impairment to c;laimant. _Claimaf}t -was 
first released for. regular work on April 19, 1976 •. However, 
there was· some confusion about claimant's release for work; __ 
eventu~lly Dr. Holmes released claimant for regular work-on:.· 
June 14, 19 76. 

Dr. William Graham, in Au• ::it 19J6, reported cL.1~.11c1lit 
continued to complain ,)f umbilical anrl supra-umbilic.J.l pain. 
Dr. Graham diagnosed diastasis recti w1.thout e::videncc of 
recurrent or :1.ncisional c,piyastric or t:mbilicc1l hernici-tio·n. 
He felt claimant ..... could be treated surgically or conservatively.· 
which included weiqht loss. avoidance of strenuous activity 
and the. possible use-.of cl supportive ,:J,,,rmcnt. ' 

On. September 9, ~976, Dr. Graharn )erformed a vent:-:-al 
hernioplasty. In November 1976, De Graham reported that 
claimant had progres~;ed w1.:·ll ur,lil ],,, 1-iad developed an acute 
viral gastroenteritis. He noted that claimant had had th~ 
maximum amount of ab<lo1ri_, iidl recons ::.ructive work that could 
be done without a prosthesis and thcit ~1e should avoid any 
strenuous: activity. ,He felt' claimant should ~ngage in a 
vocational rehabi li ta tion program. 

In March 1977, Dr. Robert Ho dia,y1~:i~ed abdominal niyositi~. 
He felt that claimant should lose weight ,and be treated with 
acupuncture to reduce .1,,.:.s pain. Dr. ll0 felt the claimant 
would suffer some permanent partial irri;?airment and function 
rela_ted to abdomina 1 p,1in a.s a result of. his injury.' · 
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LEONARD L. CLARK, CLAIMANT
A.C. Roll, Claimant’s Atty.
[ AIF,. Legal  ervices,, Defense Atty,
Request'for Review, by'Claimant ^
Cross-appeal by the SAIF ..

Claimant and the  tate Accident Insurance Fund (herein­
after referred to as the Fund) seek Board review of the
Referee's order which ordered the Fund to pay !:or chiropractic
treatment ordered by Dr.  chmidc for a reasonable period of ' •
time and denied claimant's requestfor an increased award of--
unscheduled disability. Claimant contends ho is entitled to 
an additional award of unscheduled disability. The Fund
contends the Referee erred in ordering it to pay for chiro­
practic treatment ordered by Dr.  chmidt.

FACT 

Claimant, a 43-year-old truck driver for Crown ZeJierbach
Corporation, on January 23, 1976, developed severe cramping,
mid-abdominal pain and a mass in his umbilicus. - Dr. Keith
D. Holmes diagnosed this condition as an umbilical.hernia
with incarceration and probable early strangulation. This-
was surgically repaired. Dr. Holmes did not feel this would
cause any permanent impairment to claimant. Claimant was
first released for regular work on April 19, 1976. . However,
there was- some confusion about claimant's release for work;
eventually Dr. Holmes released claimant for regular work on‘,-
June 14, 1976.

' Dr. William Graham, in Au- :nt .1976, reported claa.naht. ■
continued to complain of umbilical and supra-umbilicai pain.
Dr. Graham diagnosed diastasis recti- wirhout evidence of 
recurrent or dncisional epigastric or uiTibilical hernia-tion,
Ele felt claimant-*«.could be treated surgically or .conservatively-
which included weight loss,- avoidance of strenuous activity
and the, possible use-.of a supportive gc.irrrient. ..

On.  eptember 9 , .1976, Dr. Graham performed a ventral
hernioplasty. In November 1976, Dr. Graham reported that
claimant had progresses! well until h- had developed an acute
viral gastroenteritis. He noted that claimant had had the
maximum amount of abdom.i .lal reconstructive work that could
be done without a prosthesis and that he should avoid any
strenuous; activity. .He f.elt claimant should engage in a
vocational rehabilitation program.

In March 1977, Dr. Robert Ho diag'iosed abdominal myositis.
He felt that claimant should lose weight and be treated with
acupuncture to reduce.his pain. Dr. Ho felt the claimant
would suffer some permanent partial impairment and function
related to abdominal pain as a result of. his injury.!

WCB CA E NO. 79-2761 May 5, 1980
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. 1 

i . 
Dr. ··qraham, on ~arch 21, 1977, reported that ~laimant I s 

condition was stationary and that his :recovery had not :.:ieen · 
optimal. · He felt tha'.t he had exhausted all modalities of 
rnedi caF and s urgica 1 i t:=-ea tmen t. · · 

. . 
Dr.:Ho, on Aprii 20, 1977, reported that claimanf•~ .,. 

oondi:tion was stationary with regard to abdominal discomfort. 
He reported· that claimant had elected not to continue acupu~c- 1 -

ture treatments. 

A Det.ermina tlon I O~der, dated May 26, 19 7 7, awarded . I' 

claimant-additional temporary total disability ·compensation: 
equal to 32° for 10% !unscheduled disability for his abdomen· 
in j ury . I _ . : ; 
. On June 28, 1977, claimant was referred for vocational. 
rehabilitation. He ~ventually began a program with a ·voca-, 
tional goal of electronics technologist. Claimant advised 
his counselor that h~ hc1d ,;1n eleventh grade education, had 
worked as a ·truck driver, heavy equipment operator, and 
farmer. · 

A stipula~ion, dated.October 25, 1977, reopened this 
claim for a program of vocational rehabilitation, payment of 
te~p_or.ar~ .. ·tq_t;.ai disa~ili ty commencing June 2 8, 19 77 .- -

.. I '!·· • 

. , In Novembe·r 1977., claimant chan,Je>d his program to -major-
in agrL-b.usiness. T}:ie case notes from the voca tiorial rehab1. li­
tation counselor indicat~ tha~ claimRnt continued to have 
pain• and:occasionally missed school because of it.· 

In May 1978: orl Graham reported that claimant co~tinued 
to have abdominal. pain. He suggested claimant at te.nc1 the· 
Pain · Center . ' · · · 

: . ~ .. l . t 

On June 22~ 1978, Dr. Edward ·collJuch, a psychiatrist,; 
interviewed claimant: and described him as very tense, g·uarded 
and :rigid~ · Claimant I advised- Dr.· Colbilcl:1 that he felt the,re · 

.was nothing· that could help him ,md cioubted. that he would 
ever be able to retukn to work. Dr. Colhich felt claimant· 
demonstrated a defin~te anger and dependency in his pcri::;onality. _ 
He felt that claimant's ciscomfort was proba~ly psychosornati~ 
or·hysterical in nat~re. From a psychiatric standpo~nt, Dr. 
Colbach f~lt claimant's condition was stationary. He felt 
that claimant 1 s pain!, L:· it was psycho.somatic, might CE: a 
neurotic problem and

1 
was unclear- whether or not this was 

related to claimant'.s job. Dr. Colbad concluded thct.c in 
any event he did not! feel that zmy kind of. psychiatric · · 
disability was warrant,~a. In conclusion,· Dr. Colbach felt! 
that claimant consid~red himself an invalid and his faJr1i.ly · 
was taking care of him and that any further rehabilitu"!:ive· 
efforts would not as~ist claimant bec21use of his sta,:c, 01 
mind. 
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Dr.'Graham; on March 21, 1977, reported that claimant's

condition was stationary and that his recovery had not been
optimal. He felt that he had exhausted all modalities of
medical and surgical jtreatment.

Dr.;Ho, on April 20, 1977, reported that claimant's
condition was stationary with regard to abdominal discomfort.
He reported that claimant had elected not to continue acupunc­
ture treatments. j . ^

A Determination I Order, dated May 26, 1977, awarded r
claimant•additional temporary total disability compensation'
equal to 32® for 10% !unscheduled disability for his abdomen'
injury. j.

On June 28, 1977, claimant was referred for vocational
rehabilitation. He eventually began a program with a -voca-’
tional goal of electronics technologist. Claimant advised
his counselor that he had an eleventh grade education, had
worked as a truck driver, heavy equipment operator, and
farmer, '

A stipulation, dated .October 25, 1977, reopened this
claim for a program of vocational rehabilitation, payment of
temporary total disability commencing June 28, 1977.

■■ In November 1977., claimant changed his prograim to major
in agri-business. The case notes from the vocational rehabili'
tation counselor indicate that claimant continued to have
pain- and occasionally missed school because of it.

In May 1978, Dr
to have abdominal.pain.
Pain Center. i

Graham reported that claimant continued
lie suggested claimant attend the

On June 22, 1978, Dr. Edward Colbach, a psychiatrist,
interviewed claimant;and described him as very tense, guardedand ;rigid'. Claimant! advised- Dr, Colbach that he felt there
.was nothing' that could help him and doubted .that he would
ever be able to return to work. Dr. Colbach felt claimant
demonstrated a definite anger and dependency in his personality
He felt that claimant's discomfort was probably psychosomatic
or■hysterical in nature. From a psychiatric standpoint. Dr.
Colbach felt claimant's condition was stationary. He felt
that claimant's paint if it was psychosomatic, might be a
neurotic problem andj was unclear whether or not this was
related to claimant'.s job.’ Dr. Colbach concluded thac in 
any event he did not| feel that any kind of ,psychiatric .
disability was warranted. In conclusion, Dr. Colbach felt*
that claimant considered himself an invalid and his fcunily
was taking care of him and that any further rehabilitative
efforts would not assist claimant because of his statt- of
mind. i
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Also,· in• June 1978, Dr. Stephen Choring reported i.:.hat 
claimant would be u·nablc tc., return to his· previous -type of 
employment. He· felt. it was pos::,ible:claimant may b~ncfit 

,from a trial blockage of h_is symp·athe•tic nerves.· · Dr.· John· 
'}Raa-f~ 'a: neurologist:. in Sept~ember 1978.',. reported that after 

'~xam;i.nin:g; t}:ie. claimant :he did not . tce-J. th.~~- 'there \'{a·s any·· . 
p,ti~ological problem prese~t •. He $tated h~ ~greed w1!~ br~ 
Colbach' s analys·is of cTaimant and that he felt tha·t no· 
further treatment was indicated. He d.i.d not feel-'. that·· ..i ' -
sympathetic block would be of any,· value an~ felt that claim-
an½'s condition was ~t~·t~on<;1ry." ·. · : .. ·: ' 

In December 1978, Dr. Norman Hickman, a psychologist,··· 
reported that claimant indicated while attending the vocational 
rehabilitation progr.:im be, was missing a lot of class,:•s · 
because ·of pain. ·c1ain\ant advisf!d Dr. ··Hickman that he did 
riot fe~l that even after c;ompletion of this· prog!am he·would 
be able to• hol~ down a full-time job. Claimant said he had 

to repeatedly lay ·down··in cird.0 - to -qet relief. from hi.3 . pain ... 
Testing revealed thu·:_ ...:L:iimant. .~ad .::,· LQ. of 116 Which · 
placed him in the br~ghl/nonnal intellectual level. 1- D17. 
Hickman's diagnosis ·w.~, .. : r:1.ild anxiety. t~nsi'on react\on·, · . . 
situati'orial feelings of_.anger, host.ility and bitterness. He : 

, found no evidence of. si 1Jnif.icant chronic rl°eurotic or psychot'ic. 
~eactions. He classified.claimant as a 2-3 psycholoyicall~. · 
Dr., Hi_ckman ._felt there was no evidence of signif-ican t: psycho- 0 

.path91ogy and there w.is no ·reason t.c believe t,hat claimant. 
would suffer ·any permanent p:::;ycholocJical disability ,ls a ·· 
result of his accic:,.::nL:. ·or. Hickmi11, :_:,)::.curred with Dr<-,.: 
Colbach that ci~imant was· not a candidate .. for any type of 
pa~n center program. 

. . . ,•l· .. 

On February 1, 1979, Dr. J. E. Sc-'1T11i.r1:~, D.C., reporteq, 
that it was his opinion that claimant would benefi"t;- qr1.:.:.1tly 
f ram physic al therapy a.n !=1 :·l1~r, ipula ti ve procedures. · .... 

,: . . . .,) . . .. 
. ,.•The; F·L:iJ1d, on February lG, 1979,. denied the. reqnc!St from,·. 

Dr. Scllmidt to perfon1L -chiropractic Li:,.::. .. n::mcnt. It 'was· tl",c!_;_ r 
opinion that aft~r reviewin9 t:·.e fil_e and consul ti.nq, with_ 

.. its- ~e.dical staff :th.:1t. chiropractic tr.0~i:.m9nt was not- indi ca tea· 
as bei~g· related .to th~ original injury. · In respons9 ;:.o 

. this -deni_al, · in .. March l'.F/9, Dr. Schmidt reported. that. claimant 
was suffering fro_m lyphatic congestion which_ was a 1.F ::-Lc.:.:t · 
result of his ~nj ury and the _surgeries which. were· -:.ecessary 
to repair his injury .. 

,,.,. 

' 
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Also, in June .1978, Dr.  tephen Chooncj reported chat
claimant would be unable to return to his previous type of
employment. He' felt it was possible ^ claimant may benefit

■ from a trial blockage of his sympathetic nerves. Dr.' John
:Raai:, ‘a: neurologist,- in  epi.ember 1978, .reported that after
examining- the claimant 'he did not feel tbat- there was any
neurological problem present. , He stated he agreed w:. ' h Dr'.
Colbaeh's analysis of claimant and that he felt that no
further treatment was indicated. He did no.t feel” that a
sympathetic block would be of any value and felt that claim­
ant's condition was stationary.'

In December 1978, Dr. Norman Hickman, a psychologist, '
reported that claimant indicated while attending the vocational
rehabilitation program he. was missing a lot of class-;'s
because of pain. Claimant advised Dr. -Hickman that ho did
not feel that even after completion of this program he-would
be able to hold down a fuil-time job. Claimant said he had

to repeatedly lay down’in drde ' to ejet relief from his pain.
Testing revealed that claimant .^ad cr I.Q. of 116 which
placed him in the bright/normal intellectual level. Dr.
Hickman's diagnosis'v;.-'.; mild anxiety tension reaction,
situational feelings of anger, hostility and bitterness. He
found no evidence of smjaificant chronic neurotic or psychotic
reactions. He classified claimant as a 2-3 psychologically...
Dr. Hickman ..felt there was no evidence of signif-ican t: psycho-
-pathplogy and there was no reason t.f: believe that claimant,
would suffer any permanent psychological disability as a
result of his accidoni.. Dr. Hickmai, co.icurrod with Dr.:r-;
Colbach that claimant was not a candidate for any typo of
pain center program.

On February 1, Dr. J. E.  chmidt, D.C. , reported'
that it was his opinion that claimiant would benefit greatly
from physical therapy and manipulative procedures.

.■.-The; pLmd,'^on February IG, 1979 , denied the, request from,-,
Dr.  chmidt to perforra .chiropractic Lrea-cment. It was' their
opinion that after reviewing the file and consulting, with
its medical staff that.chiropractic trertment was not.indicated
as being'related to the original injury. In response lo
this-denial,'in.. March ].9-79, Dr.  chmidt reported that: claimant
was suffering from lyphatic congestion v^/hich was a direct
result of his injury and the surgeries which were -necessary
to repair his injury..

0
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l 
In May 1979, Dr~· Wayne Kelley, chiropractic orthop.edi_st, 

at Western States Chiropractic College, opined that based 
upon his conversatioA wich claimant an~ his wife and a· 
review of the m~.dicat evidence coupled with the fact tna t 
claimant had stated that he h~d no spinal pain or no back 
injury as the resultjof the origincJ.l injury, that it w.J.s · 
very difficult for him to assess or evaluate the role or. 
validity of chiropra~"tic treatment in Lhis case. He dicl not:. 
see ariy correlation iunonq the subjective and objective 
elements in this case, the history involved, and the applica-. 
tion of chiropractic I treatment. . · . . . · . 

I 
I 

C:J.aimant completed the vocational rehabilitation program 
on June 10, 19 79 and, a Third Dete::.:·;,iination Order, <lated June 
20, 1979, awarded claimant additional temporary total disabil-
~~- i . 

At the hearing, I claimant ' ,.:~;ti j -;_eJ he continues to havf:'.­
pain in the abdominaJ. ar,ca •.~·hich varie.s in intensity and 
when it is severe hc 1 Jnclicated that l":_i .• s abdomen swells. ' ' 

Claimant's wife test~fied that he no J.onger uses pain ·mcdica.:. 
tion. Claimant --stal.:r.:J Lhat he could sit for approxirn.::itcly 
one. to two hours, sthnd for two to thr8e hour.s , . however, · · 

-walking increased td :s :--,..in and cc.rnsed charley-horse type 
cramps in his abdomen which caused him to fal 1 down. , Claim,.m t 
stated this pain wasl roJ iovc<l by laying down. further, he-_· · 
said he has restrict:ions in the amour, i:. of bending, lifting., • 

• . I . . 
·and stooping he can do a.1d th'--! amount of weight that he can 
carry. Claimant's {ar.L.1..ly performs c1.~; L.(: n hay baling and · 
discing. Claimant s 1aid he haci attempted to.help his family 
perform this work btit had .been unabl0 co do much to assist · 
them. He said that h:e can bale :iay for approximately two to 
four hours and run a tractor for one t,~ b,0 hours. After· 
performing this work claimant said that he felt "lous1 11 • • 

The Referee, after reviewing all c.his· evidence, found 
that the award of urlscheduled disability was correct. · 
However, the Referee found that the .der,io.l issued by the 
Fund on February 16) 1979 d~nying chiropractic treatment 
offered by Dr. Schmidt was incorrect an~ set it aside .. ThG 
Referee further ord~red the Fund to pay claimant's attorney_ 
the sum of $ 50 0 as and for a reasonable attorney's fee in 
addition to the compensation a\-1ardco to _claimant. 

I 

' ' I. 
I 
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In May 1979, DrJ VJayne Kelley, chiropractic ortliopedis.t,

at Western  tates Chiropractic College, opined that based
upon his conversation wich claimant and his wife and a
review of the medical evidence coupled with the fact tnat
claimant had stated that he had no spinal pain or no back ’ '
injvary as the result | of the original injury, that it was
very difficult for him to assess or evaluate the role or -
validity of chiropractic treatment in this case. He did' not
see any correlation among the subjective and objective •
elements in this case, the history involved, and the applica-
tion of chiropracticjtreatment. ' , .

.Claimant completed the vocational rehabilitation program
on June 10, 1979 and^a Tiiird Determination Order, dated June
20, 1979, awarded claimant additional temporary total disabil­
ity. 

At the hearing,! claimant ''.:sti: ic-d he continues to haye-
pain in the abdominal area which varies in intensity and
when it is severe he, jridicated that his abdomen swells.
Claimant's wife testified that he no longei: uses pain medica­
tion. Claimant -stated that he could sit for approxin\atoly
one.to two hours, stand for two to three hours,, however,
walking increased his pain and caused charley-horse ty^je
cramps in his abdomen which caused him to fall down. Claimant
stated this, pain was| rol i.oved by laying down. Further, he- -
said he has restrictions in the amount of bending, lifting, - •
and stooping he can 'do and the amount of weight that he can
carry. Claimant's far.ixiy performs c>r;xc.n hay baling and
discing. Claimant said he had attempted to.help his family
perform this work but had been unable to do much to assist
them. He said that he can bale hay for approximately two to 
four hours and run a tractor for one to two hours. After
performing this work claimant said that he felt "lousi".

The Referee, after reviewing all this’ evidence, found
that the award of unscheduled disability was correct.
However, the Referee found that the denial issued by the 
Fund on February 16,' 1979 denying chiropractic treatment
offered by Dr.  chmidt was incorrect and set it aside. . The
Referee further ordered the Fund to pay claimant's attorney
the sum of $500 as and lor a reasonab].e attorney's fee in
addition to the compensation av^ardco to claimant.
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BOARD. ON DE NOVO REVIEW. , i 

The Board, after de novo review, m0difies the 1{cf1::.cee' s 9) 
order. The Board conc~rs with the Referee I s assessrL1en t and 
affirmation of the award of unschedu.l ~ d disab,tli ty in -.his·· 

l·ca.:,e. ,However, •the Boai:·d ictoe: not concur with the Eoferce's 
coqclusion regarding the carrier's responsibility for .cn.i:co~·- ·:, 
practic treatment as rcq·uest,-_,d by Dr. Schmidt •. The Poard '·. · 
does- not find that Dr. S,_:huid :.:. 1 s suggested chiropractic 
treatment is necess.:.1ry as· a consequc-nce of claimant's origi°nal 
injury. In this matter, the Board finds that Dr. Kelle·y 1 s 
evaluation is more persuasive than that of Dr.· Schmidt. 
Therefore, the Board would reverse that portion of the 
Referee's .order which set aside the Fund's denial and ordered 
it to pay for certain chiropr~ctic treatment offered by Di. 
Schmidt for a reasonabl~ period of time and granted claimant's 
attori:iey ·a- fee . 

ORDER 

The Referee's order, CJted September 10, 1979, ·is· 
modified. 

_._ 

That portion of :J,"' t{eferee' s on1 :': which overruled the 
denial of the State Accident Insurance Fund of Febnwry 16 ·, 
1979 and ordered it t.--, /JuY tor denied rhi.ro'practic' trc<itrnen L . 
offered by Dr~ Schmidt at. least f01_· a reasonable period of 
time and granted· clainun l:' s attorney_ a foe of• $_500 i~- rey~n,cd. fi 

The denial issued by· the titate Accident Insurance Fund · 
is approved. 

The· remainder of uie Heferee' s 01:·dt [ is affirmec· •• 

WCB CASE NO. 79-2320 

VIRGINIA A. JEREMIAij, CLAIMANT 
Anderson, Fulton, Lavis & VanThiel, 

Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by Claimant 
Cross-request by Employer 

May 5, 1980 
• • I 

Claimant a:1c;, the employer seek Board review of t !-IG 
Referee's order which granted her an award of compcns ,_ tion 
equal to 14. 4 ° for. l~S loss of the ri lJ::.:: thumb. Clai 11.,.mt 
contends this award does not a:ic:quately reflect her <1.l..sabiL.;..y. 
The employer contends Lhis award is ex:-:cssive. ' 

-224-

BOARD ON DE NOVO REVIEW /i' .

The Board, after de novo review, modifies the Kcferee's
order. The Board concurs with the Referee's assessnient and
affirmation of the av/ard of unschedu.l^d disability in rhis
lease. However, the Board -doe: not concur with the r.oferee's
conclusion regarding the carrier's responsibility for chiro^'
practic treatment as requested by Dr.  chmidt. , The Poard ' ‘
does not find that Dr.  chiaid r' s suggested chiropractic
treatment is necessary as a consequence of claimant's original
injury. In this matter, the Board finds that Dr. Kelley's
evaluation is more persuasive than that of Dr.  chmidt,
Therefore, the Board would reverse that portion of the
Referee's -order which set aside the Fund's denial and ordered
it to pay for certain chiropractic treatment offered by Dr.
 chmidt for a reasonable period of time and granted claimant's
attorney a fee.

ORDER , . . ■ /

The Referee’s order, dated  eptember 10, 1979, is-
modified.

-•w. .

That portion of Referee's ord'i* which overruled the
denial of the  tate Accident Insurance Fund of February 16>
1979 and ordered it to pay for denied rhi.ropractic' treatment
offered by Dr.  chmidt at least for a reasonable period of
time and granted'claimant's attorney a foe of $500 is reversed.

The denial issued by the  tate Accident Insurance Fund '
is approved.

The ■ remainder of Uie Referee's oirdor is affirmed. ■

#

May 5, 1980WCB CA E NO. 79-2320

VIRGINIA A. JEREMIAH, CLAIMANT
Anderson, Fulton, Lavis & VanThiel,

Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Claimant
Cross-request by Employer

Claimant and the employer seek Board review of frhe
Referee's order which granted her an award of compens.-tion
equal to 14.4° for. It's loss of the rig/.c thumb. Ciaii,.ant
contends this award does not adequately reflect her c'isabil^.ey
The employer contends Lhis award is excessive.

-224-
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FACTS j 

Claimant, 2 23-)ear-old laborer with Alas~a Pnc~~r? 
Association, sustained a compE.:nsa}?le injury on August 23, .. 
1978 to :1er right thumb when while sliming fish her nqht_· 
thumb became painful~ Dr. Charles Linehan diagnosed d.(rht 
thuzrb tendinitis. . Claimant was re fer rec;. to Dr. John Swansen-, 
who treated claimant conservatively. 

On November 13,· 1978,. Dr. Swanson reported he felt 
claimant_ had suffered some minor permJ.nent impairment .frqm 
the strain of her me-~acarpal-ph.-.. langeal joint of her _right · 
thumb. Claimant said she was unable to perform any he,;_vy 

: _work with the th urnb ,·j al though she is able to utilize it to. 
write with and to perform her. household ctores. -

I 

The- Orthopaedic I Cor.sul tan ts, in January 1979, felt 
claimant's condition. was stationary and· her cl'aim could be 
closed. _ They felt she could 'r2turn to her for;ncr occu'.)ation 
with limitations or 'to some other occup~:tion. It was t.heir 
opinion the disability in clair;-,ant' s right thumb ·aue to th'is 
injury was minimal. , ---------- -- I 

I 

- In February 1979, Dr. S·wan.:on reported ·he found .:H) 

objective evidence to s~ipport clc1im,rn~·•s subjective· corr.:Jlair::::.s. 
However, he felt a j9b not requiring continued repe ti ti. ve 
hand use was advisaole. . 

"" I 

A Determination! Cr•.'kr, dated March 7, 19 79, awarded · ·· ·: 
claimant temporary total disabil•i ty ·compensation. 

I 

Dr. Swanson, inj June 1979, reportE.:G. claimant comp·_ained . 
of mild discomfort of hr-, riqh t index fin (]Cr. · · Claimant had 
a full range of motif.JD of her index fi ,J{,(.!E. Dr. Swa.n!;Oii . 
could find no· object1i ve 0.vidc1ic0 to support claimant's 
subjective complaint:::;. in July 1979, Dr. Swanson reported 
claimant had _a full ~ranqe· of motion of the right th umL. He - I 
felt claimant had a mi:.u :Jcrmanent dis,-:-ibi lity related t,J · 
pain in her thumb, b;ut found no objective evidence to i,;L.pport 
her .subjective complain I:. 

I - - . I . 
-At the hearing,; claimant testified she experie nccs !?air! 

in her right thumb .W,hl:n she uses it in (_)ripping or pir,.~hing 
functions. She said she uses h~r left, hand more now to avoid 
using her right han~1 and does not now L ,•,i;(.;rience pain in tl-.c 
thumb. She continue,s to be very physically active ..),:d uses 
her left hand when· p;articipa ting in sports acti vi ti_es. 

The Referee, 
claimant an award 
loss of the right 

a~ter considering all the evidence, grant6d 
of compensation equal to 14.4° for 15~ 
thumb. 

I 
' 
I 
' 
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m Claimant, a 23-year-old laborer with AlasKa Pac/'ars
Association, sustained a compensable injury on August 23,,. ^ -
1978 to,her right thumb when while sliming fish her raght/
thumb became painfulJ Dr. Charles Linohan diagnosed right
thumb tendinitis. .Claimant was referred to Dr. John  wanson-,
who treated claimant conservatively.

On November 13,- 1978,. Dr.  wanson reported he felt .*
claimant.had suffered some minor permanent impairment from
the strain of her metacarpal-phalangeal joint of her right *
thumb. Claimant said she was unable to perform any heavy
.work with the thumb,-j although she is able to utilize it to. ■
write with and to perform her.household chores.

The OrthopaedicI Consultants, in January 1979., felt
claimant's condition; was stationary and her claim could be 
closed. They felt she could return to her former occupation
with limitations or to some other occupation. It was their
opinion the disability in claimant's right thumb 'due to this
injury was minimal.

FACT ■

In February 1979, Dr.  wan.n)n reported he found .no
objective evidence to support claimaut's subjcctive' coir.p] air. t.s
However, he felt a job not requiring continued repetitive
hand use was advisable. *

A Determination' Omiur, dated March 7, 1979 , awarded
claimant temporary total disability'compensation.

Dr.  wanson, inj June 1979 , reportec claimant comfj'.ained
of mild discomfort of right index finger. ‘Claimant had
a full range of motion o.l: her index fi.igor. Dr.  wanson
could find no objective evi<leacc Lo support claimant's
subjective complaints. in July 1979, Dr.  wanson reported
claimant had a full rancre- of motion of -the right thu^. He
felt claimant had a milu permanent disability related to
pain in her thumb, but found no objective evidence to support
her .subjective complain i:.

■At rhe hearing,; claimant testified she experiences pain
in her right thumb.when she uses it in gripping or pin..-King
functions.  he said she uses her left hand more now to avoid
using her right hand and does not now experience pain in the
thumb.  he continues to be very physically active and uses
her left hand when■participating in sports activities.

The Referee, after considering all the evidence, granted
claimant an award of compensation equal to 14.4° for 15;
loss of the right thumb.
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':' 
BOARD ON DE NOVO REVIEW 

The Board, after de novo review~· modi fies the Referee's_ 
order. The preponderance of the evidenc(• in this case 

. 
;,; 

•_-,i 

··--· 
1 indiqates. claimant.has a minimal residual,-disab'il·ity L1 :ier. , ... -.-
. right-.thumb". · Claimant -is e::.bl.e 'to perform her household · - ·: , -• .. · . . · .. ·: 
chores and to write with her right h&~1u involvi'ng use of ,•::h~_·.•:- :·.' '.-,, 
right. th urnb. She . does . h ., v~ di ff i c ul.ty in pe rforrnin g . qri ppi,n ·;: .. · .. •. ·; 
or pinching functions. 'rhe· Board, b.1scd on all the cvi:1ence, · 
finds claimant. is· enti tlcd to cumpensJ.tion equal .to · 4. 8 ~ for• 
5% loss of her right thumb in .lieu of a.11 previous a\iar.ds 
and so modifies ·the Referee's order. 

ORDER 

_' The Referee's order, dated August 24, 1979, 1S modified ... 

Claimant is hereby srantec comi::,c;·,sation equal to 4. 8° 
for 5% loss of ·function o..: l~he ··iqht thumb. This aw<.1.rd is 
in lieu of that grantc,: · by the Refe· .. i 1..) 1 s order which, · .~n all 
other respects is affirrc~. 

WCB CASE NO. 77-4695 May 5, 1980 

RUSSELL LEWIS, CLAIMANT 
Galton, Popick & Scott,_Clairnant's Attys. 
Rankin, McMurry, Osburn, Gallagher 

& VavRosky, Employer's Attys. 
Amended Order On Review 

On Apri 1 .2 4, 19 80, the Board enten'd its Order CJ., Revit.:.:W: · 
in the above entitled case which lowerect the amount o: the 
penalty due claimant but affirmed the· Referee's orde~ in·a~l 
other respects. · Subsequently, claimar. t, by and throu-.Jh his. 
attorney, requested that an attorney's :"ee be granted in thj s ,· 
matter. Even though the employc:r appeal.ed and prevailed on 
the issue of penalties to some exterit, the majority of the 
issues raised on appeal were unchanged .. The Board, ~-herefore, 
concludes that claimant's attorney is entitled to. a f..:OC aJ'.).d 
would amend _its Order on Review to that extent. 

On page four, under the Order portion of the. Oraer on 
Review, the following paragraph should be add~d; 

"Claimant's attorney is hereby granted a reason­
able attorney!s f~e for.his services in connection 
with this Board review in the amount of $300, pay­
able by the employer and its.carrier," : · 

1 

The remainder of the Board's April 24, 1980· orJ~c on Re­
view is affirmed. 

-226-

'I 
• .. 

--·· 

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The preponderance of the evidence in this case

I indicates claimant has a minimal residual/disability i..i her. <
■ right-, thumb. ■ Claimant 1.3 able to perform her household
chores and to write with her right hand involving use of ,the'
right thumb.  he does .hvive difficulty in performing grippin:.'
or pinching functions. The' Board, based on all the G^'j.lence.
finds claimant.is entitled to compensation equal to '4. 8° for-
5% loss of her right thuiiib in lieu of all previous awards
and so modifies the Referee's order.
ORDER . ’ . ■

The Referee’s order, dated August 24, 1979, is modified.

Claimant is hereby grantee, compci'.sation equal to 4.8°'
for 5% loss of function o:^ the ■ ight thumb. This award is
in lieu of that granted by the Refe-ivo's order which, 'in all
other respects is affirnel.

m

WCB CASE NO. 77-46 5
RUSSELL LEWIS, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Rankin, McMurry, Osburn, Gallagher

& VavRosky, Employer's Attys.
Amended Order On Review

May 5, 1 80

On April 24, .1980 , the Board entered its Order o.: Review
in the above entitled case which lowered the amount of the
penalty due claimant but affirmed the-Referee' s order in a-xl
other respects.  ubsequently, claimant, by and through his
attorney, requested that an attorney’s .fee be granted in this
matter. Even though the employer appealed and prevailed on
the issue of penalties to some extent, the majority of the
issues raised on appeal were unchanged. , The Board, fherofore
concludes that claimant's attorney is entitled to a rce aiid
would amend .its Order on Review to that extent.

: '• I . ■

On page four, under the Order portion of the Order on
Review, the following paragraph should be added:

"Claimant's attorney is hereby granted a reason­
able attorney.'s fee for his services in connection
with this Board review in the amount of $300, pay­
able by the employer and its carrier."

The remainder of the Board's April 24, 1980 Order on Re­
view is affirmed. -226- •
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WCB CASE NO. 78-8390 
I 

JOHNNY A. OSBORNE, CLAIMANT 
Olson, Hittle, ~ardner & Evans, 

Claimant's Attys. I 
SA~F, Legal· Services~ Defense Atty. 
Request for Review by. Claimant 
. • . I 

l 

May 5, 1980 

Claimant seeks Board revj ,~w of the Referee I s order · 
which affirmed the sft_ate Accident Insurance Fund's (h~i.ein,:,1.5b.:r 
refer.red to as the F'und) denial of his claim. 

·,-- ;.-_ .. 

FACTS 

Claimant, a 27-year..;.old l.J.borer,was employed by ·1LC. 
and.Wanda Stites, .db:a Stites -Well Drilling, which·was a non­
complyLq- employer; ;claimant said he clid a lot of hcwv/ 
lifting and alleges 1that in approximately April 197 7 he 
attempted to ·lift a heavy drill bit from a pickup and dropp..::d 
it. He said he fel~ pain in the groin area and it swelled 
up the next day. Mtj. Stites was told by claim~nt of this 
incident the day .after it happened. Claimant went to d 

d9ctor. fou_r or f~ ve 1times, bu~ .failed_ to_ mention thi~ _ incider. t. 
According to claimant, Mr. Stites told him to hold of1 on 
this matter un"til he1 '' saw about insurance 11 • 

On February 4, 1978, Dr. Phillip Leveque-report~d 
claimant had a sore lump on the bottom of the right testicle. 
Claimant told him he had this for 2.ibout two years. c:..aimcJ.nt 

I 

·t 
' 

was referred to Dr. J. Vandenberg. . 

On M~y 5, 19-7 B ,I Dr. 'JandenCvrq, per formed a 1'.'ight epidi:dy.Pi~,.-~: 
tomy. Claimant told Dr. Vandenberg h,:· !,ad inte·rmi tten t· r)ain · 
and swelling for thel last two yea.rs in the r'igh t scro.U-J.l ··-
area. The diagnosis' was a chronic sclc:."._-o!3i ng cpididy,;,i .:.1s ·. 

Claimant fii:d lu cl2tim with the ~-'·,md on June 2, 1978. 
On October 4, 1978, :the Fund dc,,icd the claim. 

. - - I . 
On October 6 ,. 19 78, Dr. v,~,ndenber~1 reported claL .. .-. .c. ~ 

had not ;nention~d any ir_'1t.ry to him. He .s:~ated: "'.:.·he c::issocia­
tion between possibl2 injury and the low-grade chronic · 
epididymicis has bee~ reported Rnd is consider,·d valid; . 
however, at the onset of the patient's in i ti_al contact 1.-/i th 
me, there was no indica•_:·_on of -::his. Since then, howev,.::r, 
the patient has sta tbd this was ass6c.1 ,~ 1~0d with an on-Lhc-
job occurren:.ce 11 • \· 

In Augus~ 19~·9,j D.i;. W. Romney Durke reported cJa·i·-.a.nt 
had undersone two surgical procedures on the right. epididymis.· 
He had performed a rlght inguinal exploration of the 1csticJ .· .. 
Dr. Burke agreed with Dr, Vand,.:::iberg' s comments about the 
association between. possible injury ar:d i,:.he. low grade chronic 
epididymi tis. i 

-227-
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WCB CA E NO. 78-8390 May 5, 1980

JOHNNY A. O BORNE, CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
 AIF, Legal  ervicesi Defense Atty.
Request for Review by. Claimant

I •
■ ■ 1Claimant seeks Board review of the Referee's order ' ^

which affirmed the s|tate Accident Insurance Fund's (hereinafter i
referred to as the Fund) denial of his claim.

FACT 

Claimant, a 27-year-old laborer,wa ' employed by A.'C.
and.Wanda  tites, ,dba  tites Vlell Drilling, which was a non-
complying employer. ^Claimant said he did a lot of hcuvy
lifting and alleges |that in approximately April 1977 he 
attempted to 'lift a heavy drill bit from a pickup and dropped
it. He said he feld pain in the groin area and it swelled
up the next day. Mrj.  tites was told by claimant of this
incident the day.after it happened. Claimant went to a
doctor four or five jtimes, but .failed to mention this incident_
According to claimant, Mr.  tites told him to hold ofi on
this matter until he' "saw about insurance".

On February 4,
claimant had a sore
Claimant told him he
was referred to Dr.

1978, Dr. Phillip Leveque•reported
lump on the bottom of the right testicle.
had this for about two years. Claimant

J. Vandenberg.

On May 5, 1978, Dr. Vandenberg. performed a right epididy.ric
tomy. Claimant told Dr. Vandenberg he' had inte’rmittenf pain '
and swelling for the| last two years in the right scrotal
area. The diagnosis' was a chronic sclerosing epididymitis'.

Claimant filed a claim with the land on June 2, 1 978.
On October 4, 1978, the Fund denied the claim. ,

On October 6,.1978,
had not mentioned any
tion between possible
epididymicis has been
however, at the onset

Dr. Vandenberg reported clai;'..ai. c
injury to him. He stated: "the associa-
injury and the low-grade chronic
reported and is consider( d valid;
of the patient's initial contact with

me, there was no indicat.on of this.  ince then, hov;evor,
the patient has stated tnis was assoc.'(:h-.cd with an on-tihe-
job occurrence". . ' .

In August 1979 , Dr. W. Romney Burke reported cJai ’.ant
had undergone two surgical procedures on the right, epididymis
He had performed a right inguinal exploration of the x.csticl :
Dr. Burke agreed with Dr. Vandenberg's comments about the
association between possible in jury and che. low grade chronic
epididymitis.
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Claimant testified he did r.ot tell -the doctors c : 'chc · 
on-the.:.job injury initiaiiy becc1.'t.1se he kr,·.;,: M.c. Stites would 
not pay for it and he ~as try~ng to gE.t his wife's in::iurancc 

··'to cover it. • · · 
: •.• 

. · The: Referee, afte::r;- noting discre·pancies·· in claim~~nt·• s 
testimony arid the doctor 1 s histories, conqluded ~laimAnt had 
fuiled to prove by ·a preponder.::ince of the. evidence he s·.1ffer..:.d .. 
an injury arising out :0£ and in the course of his. employmcrn·;.... 
Therefore, the Referee affirmec. the Fund's denial. 

BOARD ON DE NOVO REVIEW 
I 

. The Board, after de novo r0view, concurs with th:'! 

• :•, -,.:• i I 

\_ •, . 

0 

·~ < • • 

,;,'. 

· .. 
•· •,l 

,· ' 

Ref ere·e I s affirmance ·of the· Pu·;id' s denia 1 of the claim. 
Claimant has the burden of proving by a pr~ponderance of the 
evidence his contention that ht.! ,:;uffered a compensable · 
injury. The Board, based on all the evidence, does not find 
that claimant h_as met his burdcr: of proof. Therefqrc, the 

> •• •• : ,· 

·Board affirms the denial of the Fund. 

ORDER 
The Referee's order,. dated October 2~, 1979, is affirmed. 

. WCB CASE NO. 78-8173 

WILLIAM RUSSELL, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn. 

& O'Leary, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 

May 5, 1980 

Claimant seeks Board review of the Referee's order· 
which granted him an award of compensation equal to 16° for 
5% unscheduled disability for his back injury. Claimant 
contends he is entitled to an addi tiona.:;__- award of temporary 
total disability and permanent partial disability compensatio,. 

FACTS 

Claimant, a 30-year-old warehousenun with this e1,1µloyer 1 

sustained a compensable j :""!.jury on March 22, ·· 19 7 7 to his bac.rt 
and neck while unloading a box car. This injury was origin~lly 
diagnosed as a cervical strain zmd cont us ion to the ,head. 

-228-

' .~ . 

O> 

0 

• Claimant testified he did rot tell the doctors :, the
on-the-job injury initiai.xy because he knjv. Mr.  tites would
not pay for it and he was trying to get his wife's insurance
to cover it.

■ The' Referee, after noting discrepancies'in claimant's
testimony arid the doctor's histories, concluded .claimant had
failed to prove by a preponderance of the. evidence he suffered
an injury arising out 'of and in the course of his. employrrienr.
Therefore, the Referee affirmed the Fund's denial.

BOARD ON DE NOVO REVIEW '
IThe Board, after de novo review, concurs with tha

Referee's affirmance‘of the Fund's denial of the claim. 
Claimant has the burden of proving by a preponderance of the
evidence his contention that he suffered a compensable
injury. The Board, based on all the evidence, does not find
that claimant has met his burden of proof. Therefore, the
Board affirms the denial of the Fund.

O

ORDER
The Referee's order, dated October 23, 1979, is affirmed.

O
. WCB CA E NO. 78-8173

WILLIAM RU  ELL, CLAIMANT
Pozzi, Wilson, Atchison, Kahn.

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.

May 5, 1980

Claimant seeks Board review of the Referee's order'
which granted him an award of compensation equal to 16° for
5% unscheduled disability for his back injury. Clain^ant
contends he is entitled to an additiona;,.- award of temporary
total disability and permanent partial disability compensation.

FACT 

Claimant, a 30-year-old warehouserian with this eiiiployer,
sustained a compensable injury on March 22, 1977 to his back
and neck while unloading a box car. This injury was origincilly
diagnosed as a ceryical strain and contusion to the.head.
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·on June 20, 197,7, Dr. Theodore Pasquesi reportec1 that 

claimant_ complained bf pain in the ricrht side of ·his neck. 
"whi"ch was not consta1nt but was made worse .by,• turning· his 
he~d._ · Claimant _also; complained of low back pain which was 

· reportedly made worse by lifting. Dr. Pasquesi diagncsed a 
mild cervical straiJ and felt· that claimant's condition was 
not yet stationary. ; He felt there was .a seri0us quest ion a.., , 
to ·whether claimant ~ould be able to return. to heavy laboring 
work such as that of1 a warehouseman. Dr. Pasquesi · ;Eel t that 
it would be prudent lfor claimant to enroll in the Disability 
Prevention Division 1program to determine whether or not he 

., . : 

-may need help in obt;aininq a diEferent type• 6f crnploy.1.ent br 

______ · tra~~~ng. __ · -. _ I -. 
Claimant enrollE:d on two c::: fferc11t occasions ·in. thi2 

William A. Cal,luhan Center prO,j:Cam. On_ ,\ugust 25•; 197 7, 
claimant reported atl U:c Center and wc1:,; exar.1incd- by. Dr. 

--·· 
'' 

' 

- ---

Daniel A. Halferty, medical examiner. Di. Halferty (:iagnosed 
a mild cervical !S-train, himbar· lordo:..;j:. 20d secondary strain 

· and the, residuals off a :1.e ft ha.nd injury which occurrc:i in· · · 
1967 and involved the f; fth .finger."· Claimant was dj__s,;.1,1rged 
'from the Center on s 1epteinber 9, 19 7"/ bL:cause · qf repeattid 

absences· •. ' ' ·. ' I ·-. '' . " " .·. ·. . 
· DL Howard Mintz rclcdscd claimant fQr. light ·work -:>n 

September 27, 19.77 _\/L·,_.:-i 2l limitation ()[ .10 heavy li-f.ting .. 
D~. Minti.was .claiman·t's ftimilJ physician. .· .,._ .. " ' ·1 . . 

Claimant returned to the Callali~~ Center in Nov~~b,_;r 
19 7 7. •. He was complaihin,J of_ di f fi~ul ti_0.s_ in th.J• ·1qw back 
-area' �- - Dr. Halferty ~gain dia'gn·osed c)11:onic lumbo.sacr.:::(c.: 
str'ain secondary to ~evr:1·c ·1umbar lordosis,. resic:1ua_l ~ild 
left hand· inj·ury of [1967, and mild· ch·conic · cervicol· st.:t:·:in 

__ which was improvin9•I. Dr. Ilalfcrt:.y reported that claimant's 
., : .~t ;en?ance _again ~as

1 
sporadic and· thc1t "'.10 did no~ qu~1 li fy 

··~as·be1.ng cooperat1.:ve". On DecL.".riber 21, 1977, claimant was 
administratively dis~chu1·(Jed from the Cl"'.n ter. Dr. . ~a;Lferty . 
opined that claimant: had not attended the Center enou,1h. to · . 
allow him to_ make _an1 est.imate of claimant's physical capabil­
ities. Dr·. Louis Lo1eb, a psycholo~rist at the C_allahan 
Center,· re~orted tha~ claimant said. he had graduated from 
'high ~chool .i~. 1966 ,I served in thE; UpiLe<l States. Mc1r~nf; Corp 
from 1966 to_ 196 8, and had_ a serv1.ce-connected d1.sab1l1.ty·. 

· He-:'told Dr. Loeb' whi·le · serving in Viet ~lam he· had a mcmt~l 
breakdown;· diagnos·ea! by a corprnan but he was never hos pi talizcd. 
Cl~iman~ ~tated iha~ he had worked fcir his parents in a 

• • •• - I • - -

small restaurant, for a large _paper manufacturer running 
some type of machine:, and as a warehouseman. Claimant . 
reported he ha_d attended Portland State where he had taken 
some accounting courses and also Portland Community College 

- I - . • 

where he had taken s,ome law enforcemeni.:. courses. TestL1g 
revealed that.claimaht had an I.Q. of 95. Dr. Loeb felt 

. " . " . ,. 
I 
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Ori June 20, 1977, Di‘. Theodore Pasquesi reported that 
claimant complained |of pain in the right side of his' neck,
^whi'ch was not constant but was made worse .by.--turning' his
head. 'Claimant also complained of low back pain which was
reportedly made worse by lifting. Dr. Pasquesi diagnosed amild cervical strain' and felt' that claimant's condition was
not yet stationary. i He felt there was .a serious question '
to whether claimant would be able to return to heavy laboring
work such as that of| a warehouseman. Dr. Pasquesi ' felt that it would be prudent ifor claimant to enroll in the Disability
Prevention Division program to determine whether or not he
•may need help in obtaining a different type-of employ.i.ent or
training.

Claimant enrolled on two different occasions in - tlio
William A. Callahan Center program. On August 25’, 197 7, •claimant reported at| LI:e Center and was examined-by ■ Dr.
Daniel A. Halferty, medical examiner. Dr. Halferty diagnosed
a mild cervical s-tfain, liiirbar’ lordosi r and secondary strain
and the residuals of| a left hand injury which occurred in-
1967 and involved the f .i fth , finger. Claimant was disc.iarged
‘from the Center on  eptember 9, 1977 oucause of repeated
absences. •

■ Dr. Howard Mint'z released claimant for, light work on
 eptember 27, 1977 v,i th a limitation ol. no heavy lifting.,
Dr. Mintz was .claimant's family physician. . .

Claimant returned to the Callahan Center in Novemb'.jr
1977,. He was complainirj'j of, difficulties in the- lbv; back
area.' Dr. Halferty
strain secondary to
left hand' injury of
vrfiich was improving,
attendance again was

again diagnosed clironic lumbo,sacral-.-
severe lumbar lordosis, residual mild'1967, and mild chronic'cervical- strain
I Dr. Halferty reported that claimant's
sporadic and' that "'.iG did not qualify

as being cooperative". On Dece..iber 21, 197.7, claimant wasadministratively distharged from the Center. Dr.,Halferty
opined that claimant- had not attended the Center enough.toallow him to. make an' estimate of claimant's physical capabil
ities. Dr. Louis Loeb, a psychologist at the Callahan
Center, reported that claimant said' he had graduated fromhigh school in 1966 ,| served in the United  tates Marine Corp
from 1966 to 1968, and had a service-connected disability.
He‘'told Dr. Loeb'while serving in Viet Mam he had a mental
breakdown,' diagnosed' by a corpman but he was never hospitalized
Claimant 'stated .that' he had worked for his parents in a
small restaurant, for a large.paper manufacturer runningsome type of machine', and as a warehouseman. Claimant
reported he ha.d attended Portland  tate where he had taken
some accounting courses and also Portland Community College
where he had taken some law enforcement courses. Testing
revealed that claimant had an I.Q. of 95. Dr. Loeb felt
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claimant had "endorsed" a large nurilier of items iridicat..,; 
ing .that claimant may have seri ,'".Jus · problems not rel a led to 
his injury. He felt clJirnant' s return to· substantial qai nful 
acLivity would be predic,1ted u-.•:,n his ability to ret:_rn to 
his previous employment ilnu that otherwise ·he represented a 

· · i poor risk for reh,abi li ta tion sr> rv{cc.:s. · · 
,: ~-

i I~ September' 19 ·; ·:, c i c1im:1,·1 :· W0.'.: 1·, fe1.-rod to .::i Fie l cJ 
Services Coordinator for j,.,b pL.ct:::!rr.ent assistance. 

Dr. Mintz released clajrnant for modified work on October 
25, · 1977 and indicat, d hat he~ concurrnd with the reiport of 
Dr. Pasquesi. In i'l.!bruary 1978, Dr. Mintz reported 1·hat he· 
had released claimant t ,1 .110Jifica work "three days per 
month". In June 1978, Dr. Mintz rc,uctcd claimant continued 
to complain of pain an J CJJ ,C,)r,£ort in his low back· which wus 
made worse by prolo.19cc sitting of r:-,u_.-.-, -Lhan two hours .. 
Claimant indicated he could or.ly drive for one nour, stand 
for approximately 30 · t,. 40 minutes ar:(l -~'u.3, uble to wctlk one 
to two min:1tes without p7j r:. ..:.::ai1,1unt reported that 11ushinc1 
a lawn mower or li ftii, : u~ything grer. t0 :: th .:rn 5 0 pound.;; 
occasionally or r,.:plc'<.1 tc:sdly li ftir-J anything more th.:in 20 to 
30 pounds, twisting or .._ 1,c1inCJ, aggravated his back.' 

In ~rune 1978 Dr. Rc:,~cll .Keizer diagnosed chronic 
lumbosacral spine strain. He opined th0 t based. on -the r:-iild . 
to moderate pain he felt chat claimant was medically station­
ary with chronic pain eyual to 5% loss und total permanent 
impairment of the whole bony.. 

A Determination Order, do.::-2d September 26, 19 7 8 1 awarded 
claimant temporary tot,l disability corn?r>nsation from March· 
22, 1977 through August 31, 1978, less ~ime worked. 

Claimant was referred in. August lCi'/8 to the Crawfo,rd 
Rehabili ta.tion Services for cn-::.)loyment re-entry assistance .• 
Claimant indicated he w~shed to return to work for this 
employer and work as a trur:k cli-::-ivcr. The employer ac.vised 
the counselor that no mocified work situation existed because 
of the union contract. The counselor was unable to say 
whether claimant was unroc,perc·, ti ve however, he noted that 

·· claimant offered no informati9n unless asked directly and 
appeared to be bored anc: disgnsted with the whole nia,tter. 
The counselor thought it would be vP.r.,.- chfficult, indeed, to 
motivate clai.nant; for employmen::. due to his statement of 
constant, but unidentifiable pain, and his extreme lack of. 
motivation. Claimant's re-entry assistance program was 
terminated in February ~979. 

In June 1979, Dr. Lawrence Duckler reported .that claimant 
had been first seen in October 1978 complaining of sc,·Jt.:re 
pain in his neck which radiuteu. down his left arin. Uo 
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that claimant had "endorsed" a large number of items indicat­
ing that claimant may have serious'problems not related to
his injury. He felt claimant's return to'substantial gainful
acl:ivity would be predicated u' on his ability to return to 
his previous employment and that otherwise he represented a
(poor risk for rehabilitation services,

’In  eptember’ 19V'.', ciaiman:- war j-'fcrrcd to a F.ield
 ervices Coordinator for job pl.-.cerr.ent assistance.

Dr. Mintz released cla.imant for modified work on October
25, 1977 and indicat'-d ]iat he concurred with the report of
Dr. Pasquesi. In rebruary 1978, Dr. Mintz reported rhat he
had released claimant tv; .uodificd work "three days per
month". In June 1978, Dr. Mintz reported claimant conkinued
to complain of pain an^il d:: .^coirfort in his low back which was
made worse by prolo.icjcc: sitting of mo,*'* than two hours..
Claimant indicated he could only drive for one hour, stand
for approximately 30' t;.: 40 minutes and .vas. able to walk one
to two minutes without piin. Claimant reported that pushing
a lawn mo\\?er or liftii' ; aiything greater tlian 50 pounds
occasionally or r^jpeatodly lifting anything more than 20 to
30 pounds, twisting or lurning, aggravated his back.'

In June 1978' Dr. Pvusscll Keizer diagnosed chronic
lumbosacral spine strain. He opined that based, on the mild,
to moderate pain he felt uhat claimant was medically station­
ary with chronic pairi equal to 5% loss and total permanent
impairment of the whole body.

A Determination Order, dared  eptember 26, 1978, awarded
claimant temporary totr1 disability compensation from March
22, 1977 through August 31, 1978, less time worked.

• Claimant was referred in. August 1978 to the Crav/ford
Rehabilitation  ervices for employment re-entry assistance,.
Claimant indicated he Wi-shed to return to work for this
employer and work as a truck driver. The employer auvised
the counselor that no m;Odified work situation existed because
of the union contract. The counselor was unable to say
v^ether claimant was uncooperative however, he noted that
claimant offered no information unless asked directly ana
appeared to be bored and disgusted with the whole matter.
The counselor thought it would be very difficult, indeed, to 
motivate claimant for employment due to his statemenc of
constant, but unidentifiable pain, and his extreme lack of.
motivation. Claimant's re-entry assistance program was
terminated in February ^979.

In June 1979, Dr. Lawrence Duckler reported that claimant
had been first seen in October 1978 complaining of severe
pain in his neck which radiated down his left arm. He

#
-230-

I 

. 



             
          

         
        

                
        

      
   

  
    

    
   

   
  

     
      

              
         

            
           

      

        
          

        
        

         
        

       
         

       

          
          

         
         

          
           

 

          
          

           
         
      
           

         
          

       
 

adv.i.sed the doctor th 1: J-:., had i·1iur, rl his ncc1<. 1-r1 i•l,71-ch 
1977. Claimant re?cL::tcd t:ht1 t tiHcG days be forL he cur;1.~ t.(;. 
Dr.· -Duckler he felt \1r._ · .c:u ovcrcxtenn,.>:-; himself at· wo,-k ;,nr: 
developed progressi vb pain in the- ri0ck .:.hat radiated :~n to 
the left .shoulder--: _i

1
,,'b,. ,.'Xdi~li nation revealed no loss o ,- .· 

muscular neuroloqical (unction· of tn(.; n,:ck and arm. Dr. 
Duck.1:er·_felt: cla.:imarit s 1-.,·,u:t.c'-l .·cturn to work as of· ,June }, 
19 79 since he felt hi i 1t1c1s medic.:i lly ::.. L ,. '- i.on.:iry and , Felt. that 
claimant did ·not hc1v'c zmy p8rn;,rnen t partial discibili ty 
related to his inj,ury. ' · ·· . 

At .the hearing, t .>L.-.~.mont testif.ic(~ i~hat he ·returned .t;o· 
full- time. work as a ware hou sn11an on l-1. uqus t l , 19 7 9. IL, · 
stated he worked a fili 1- :-,llift ar:c --;ftc11 one to two hours· · 
overtime per day. H0 complains th,L·l hi;:,; back continuc.j to 
bother hi~l1 and he take:: J.OL baths and exercises in orclG:i:- to 
work. He said he wears ,1 back brace w!i._le working u.nd 
occasionally takes Valiur,1 in order to sleep. 

In the request for·- hearin~J, claimant and his ~it.tc.,i:ncy· 
set forth the. issues to ·be- determined T'.: the hearing us the 
nature and extent of claimant's penrr~nent partial dis~b~lity, 
whe,ther claimant1. s ini u:·,,- had become stationary, and whether 
claimant's claim should be opened for iurther time , lo,,,:; 
compensation and medical treatment. At tfie time of tho 
hearing, '. claimant wi tndrew · the latter two issues, leu.\.1 i· .. ,:J 
extent of· permanent-. partial ·ctisdbi li ty the only issue for 
the Referee to decide . 

. On October 31, ·J.979 ,. the Referee issued an Opinion and 
Order.in which he found that cl~imant sustained a sliyh~ 
loss_._ .of wage earnin~r capacity and, -therefore, granted him an · 
award of compensation equal tq 16 ° for 5 % unscheduled clisabi 1-:­
i ty for his low back iniury and awarded claimant's atto.cney. 
a fee equal to 25% additional compensut.ion granted by-Lhc 
order. .. • .. 

-
On_ ~ovember 9, 1979·, clair..,:rnt, by and through a cJifferent 

attorney, requested that the Referee set aside the Opinion .· 
and order entered in this matt0.r and allow the pres en '--a tion 
of further testimony on :...he issue of claimant's· entitlement 
to further temporary total .disability between October 28, · 
1978 and June 3, 1979. This wu.s opposed by the employeL 
Claimant, on November 28, 1979,. requested l3o.:ird review of 
the Referee's order alleqin0 tLat he was entitled to additional 
temporary total disability compensatior: n.nd permancn t partial 
disability compensation. 
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advised the doctor th i i h.^ had iniur. fl his neck in March
1977. Claimant repo;rtcd chat tfiLco days before ho caT.ia to
Dr.’-Duckler he felt hr '.via overextendor; himself at woj'k an<-i
developed progressive pain in-the- heclv -hat radiated into
the left .shoulder^ .jXci nination revealed no loss ci •'muscular neurologicajl function’ of tne nock and arm.. Dr.

s'-r,i.ild return to work as of June 3', ''
was medically sLc.vi.onary and fe.l.t* that
any pernanent partial disability

Duckler ..felt. claimaiVt
1979 since he felt hp 
claimant did not have
related to his inj.ury

At the hearing,
full-time.work as a

to'x;l.Minant testified that he returned
warehouseman on l^ugust 1 , 1979. H--

stated he worked a fu.i 1 • liiift and often one to two hours'
overtime per day. Fie complains that ins back continuc.j to 
bother hiiii and he taken i.ol bachs and exercises in order to
work. Ho said he v/ears a back brace' wloule working a'nd
occasionally takes Valium in order to sleep.

In the request for-hearing, claimant and his attorney
set forth the.issues tobe- determined at the hearing as the
nature and extent o.f claimant’s permanent partial dis.ibJ.lity,
whether, claimant’s inivn/y had become stationary, and -whether
claimant's claim should be opened for further time lo.ss
compensation and medical treatment. At the time'of tno
hearingclaimant withdrew the latter two issues, leavi-.g
extent of-permanent-, partial disability the only issue for '
the Referee to decide. - ' . '

-On October 31, ■1979, the Referee issued an Opinion and
Order,in which he found that claimant sustained a slighc '
loss.-..of wage earning capacity and, -therefore, granted him an
award of compensation equal to 16'’ for 5% unscheduled disabil­
ity for his low back iniu.ry and awarded claimant’s attorney
a fee equal to 25% additional compensation granted by • the
order... •.

On November 9, 1979, claimant, by and through a different
attorney, requested that the Referee set aside the Opinion .
and Order entered in this matter and allow the presen i-ation
of further testimony on the issue of claimant's- entitlement
to further temporary total .disability between October 28,
1978 and June 3, 1979. This was opposed by the employer.
Claimant, on November 28, 197 9, requeefed Board reviev/ of 
the Referee's order alleging that he was entitled to additioiial
temporary total disability compensation and permanent partial
disability compensation.
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BOARD ON DE NOVO REVIF:~,1 
"';""·. 

The.Board, after d:-, novo review, iTvcrscs:the f:crercc's· 
order. The Board find;.:; that in thi:..; c..1 :1e: ~ the prepon.Jcra'nc~ . .. . ... 
of the medical evidence .·· n(icates .th,1t claimant has not'... , .. .. .·.··. 

;. 
1SUS t,a.i._ncd: ·any perma11(::·,'t-;:pctrtial . diiliri,c' _;_ ity ~ . ·crain_1ai-1t;. rc_t~_rn_~~~<-; '"\>:.:r-:·;: 

··to ~ark- ih August. 19 7 9 t'0 hi::.; job as · a warehousem~n·~ • ,lie na·s _:: .:·1 · ... ·; .· :"/\ ' ... 
continued to work <-ct l~_r;J.3. Job full 't 'i .r ~.·including' worklncr· · _· ~- :: .... : ·:· ;-- .<. 
overtime as ·required. Dr.· D:ick;t.er 011ined that claim~l,lt- diG '. ,• ·. . . :·-
not have any permanent ·~·),·,~tial dis abi 1 j f '! rel aced tq this •. ,•.·. 
injury. Therefore, :,:he Boan, finds t,wt the prepondcr.mc~ .· 
of the evidence indicn I: r_::; claimant h,"1:: not sustained any . ·. · 
loss of wage earninq capacity due tc Lllis injury and'~- ~-verse:.; 
the Referee's award ,1n:', affirms the ·nctcrmiµat ion Order, · · · · · 
dated September 26, 19'/ d. 

As to claimant's request. that·_ thi :; m.::t tcr be r01,,,1ndc<l 
to the Referee for presentation ·0r .:iddi tional evidcnl'(_>, 
supporting his content.:.o'ns, _ the Board denies ·t!-iis request. 
The Board finds that the Refer2e'.s denial of claim,m:_•-s 
motion to reconvene the hGaring was .proper and.therefore. 
affirms it. The acts of claimant 1 .3 counsel are the i:'l;;•:s of.­
the claimant. Thereforc-·,:thc failure of counsel in -J-. .::mdling. 
the matter becomes the failure of the ciaimant. In th:::::. · 
case, claimant's attorney · wi thcJ.rew two- issues from considera-:­
tion by the Referee. . Claimant conc1.1r~~---J. wi. th these. Wi. t.hdrawal~ 
Under ORS 656. 295 ( 5) , if the J(1.1rd determines that d cdse .. 
had been improperly, ir:..::ompletely, ··or otherwise insuf fi_cicnt ly · 
developed or heard by the Referee, it may, remand the c.:.se trJ 
the Referee. for further evidence taking, correction or other 
necessary action. In this case, the I3oard-could.not sc·.find 
and, the ref ore, ref.uses to. remand this matter to· the' Referee. 

ORDER 

·The Referee's order, dated October 31, 1979, is reversed. 

The Determination Order, dated September 26, 1978, is 
reinstated and affirmed. 

The Board denies claimant•s rrotion to remand this case 
to.the Referee. 
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BOARD ON DE NOVO REVIKW , ' /

The. Board, after d* novo review, reverses: the Re. f ercc '  '
order. The Board finds that in this car.c, the preponderance
,of the medical ervidence nc'icates , that claimant has hot,,.■, ,.

. susi:;ained any perma]ic;:\t : partial disad.' ; Ity. Claimant'; returned,
to work- in August. 1979 to his job as a warehouseman'.'■ He. has ;* ^'i
continued to work at tnio . 30b full ti a :: including working , r
overtime as required. Dr. Dnckler opined that claimant-dia ;
not have any permanent partial di cibJlJty relaued to this 
injury. Therefore, phe Board finds tnat the preponder.mce
of the evidence indicnf;r.s claimant ha.r not sustained any
loss of wage earning capacity duo to this injury and' rrverscs
the Referee's award and affirms the Determination Order, '
dated  eptember 2G, 1978. ' ‘

As to claimant's request .that this matter bo roi.ianded
to the Referee for presentation of additional evidcni.'e,
supporting his contentj.o'ns, the Board denies this request.
The Board finds that the Referee's denial of claimant's
motion to reconvene the hearing was proper and therefore i
affirms it. The acts of claimant's counsel are the acts of.
the claimant. Therefore-, the failure of counsel in handling
the matter becomes the failure of the claimant. In thi.-.
case, claimant's attorney withdrew two issues from considera
tion by the Referee. , Claimant concur/, d with these withdrawals
Under OR 656. 295 (5), if the Board determines that case ..
had been improperly, incompletely, or otherwise insufficiently'
developed or heard by the Referee, it may- remand the case to
the Referee, for further evidence taking, correction or other
necessary action. In this case, the Board-could not so find
and, therefore, refuses to remand this matter to the' Referee.

ORDER

The Referee's order, dated October 31, 1979, is reversed.

The Determination Order, dated  eptember 26, 1978, is
reinstated and affirmed.

The Board denies claimant's motion to remand this case 
to'the Referee.
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WCB CASE NO. 79-4317 

ROY D. STURDIVAN, CLAIMANT 
Flaxel, Todd & Nylander, Claimant's Attys 
SAIF, Legal Services, Defense Atty. 
Request for .Review by the SAIF 

May 5, 1980 

The State Accident Insurance Fund (hereinaiter-r~~cr~~d 
to as the Fund} seeks Docin1 review of the Referee's order· 
which set aside its den i,·, 1 and remanded the claim to it for 
acceptance and payment of compensatio~ and other benell~~ 
until closed. It contends clairnant 1 s "recurrent disc"· did 
not arise out of his work activity. 

FACTS 

Claimant, a 57-year-old bulldozer cperator, alle½0S_ 
that on October 23, 1978, ~hile employed by ·ccos Councy · 
Hig}:lway Department and operating a "D-7 cat" in a rocr-: 
quarry, he hit a rock, j c.rring him and causing back pait:o.• 

In D8cernber 1978, Dr. Mario Campagna reported claimant, 
had a ·L4 disc on the left removed on March 2 0, 197 8 aJtc: ha'd " .. 
done, fairly well-until this incident. Claimant.was complain..:. 
ing of. fairly constant left low back,· left hip and left leg , 
pain. · A myelogram revealed a ·1arge rupture?- ~isc at' L4 ~. , .. _ 

Dr. D.·T. Weinman also saw'claimant. in December 1978 
and diagnosed a recurrent herniated· disc at L4-5 on the 
le.ft .. '. . Claimant .s·aid he had the same pain in his left }eg. 
that he had prior to his first laminectomy. 

On January 5, 1979, Dr. Campagna perforrrie<l a microlurnbar · 
discectomy and removed the extruded. L4 disc on the left.· 
Dr. Weinman, in Pebruary 1979, opined that it was likely 
that more disc material extruded out of the same space as 

had been previously.injured an::, in that·respect,·was an· 
aggravation of .the prior injurJ. I!o~-,~vcr, he· felt· this 
incident might have caused more disc material to extrude 
from the weakened arc~ caused by claimJnt!s previous disc 
protrusion and 9'\lrqery for it. In March 1979, Dr. Carnpa9na 
reported claimant's cuL"rent problems v:cre the result· of a 
new injury. 

On April 1, 19 79, claimant was reieased for regi1L1r 
work by Dr. Campagna. 

The Fund denied th.is claim on April 3, 1979 on Ute . 
basis the recurrent uisc was not r,:•la-.:c.,d to. his work with 
this employer. The Fund had pi:iid temporary total disability 
from December 21, 1978 to March 31, 197:J. 
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ROY D.  TURDIVAN, CLAIMANT
Plaxel, Todd & Nylander, Claimant's Attys
 AIF, Legal  ervices, Defense Atty. 
Request for Review by the  AIF

WCB CA E NO. 79-4317 May 5, 1980

compensation and other beneri^s
'"recurrent disc"'did

m

The  tate Accident Insurance Fund (hereinafter•reiorred
to as the Fund) seeks Board review of the Referee's order
which set aside its denial and remanded the claim to it for
acceptance and payment o;
until closed,
not arise out of his work activity.

FACT 

Claimant, a 57-year-old bulldozer operator, allet.;es , ■
that on October 23, 1978, while employed by Coos Councy
Highway Department and operating a "D-7 cat" in a rock 
quarry, he hit a rock, jarring him and causing back pain.

In December 1978, Dr. Mario Campagna reported claimant,
had a L4 disc on the left removed on March 20, 1978 a^d had
done:fairly well until this incident. Claimant was complain
ing of fairly constant left low back, left hip and left leg
pain. A nyelogram revealed a large ruptured disc at L4.

Dr. D.T. Weinman also saw'claimant in December 1978 
and diagnosed a recurrent herniated disc at L4-5 on the 
left. ’ . Claimant said he had the same pain in his left leg,.
that he had prior to his first laminectomy.

On January 5, 1979, Dr. Campagna performed a microlumbar
discectomy and removed the extruded.L4 disc on the left.
Dr. Weinman, in February 1979, opined that it was likely
that more disc material extruded out of the same space as

had been previously -injured and, in that respect, was an
aggravation of .the prior injurj/. However, he felt this
incident might have caused more disc material to extrude
from the weakened area caused by claim;nt.'s previous disc
protrusion and surgery for it. In March 1979, Dr. Campagna
reported claimant's current problems were the result of a
new injury. •

On April 1, 1979, claimant was released for regular
work by Dr. Campagna.

The Fund denied this claim on April 3, 1979 on the
basis the recurrent disc was not rvlarcd to. his work with
this employer. The Fund had paid temporary total disability
from December 21, 1978 to March 31, 1979.
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·1 Ll 1 \! 1 q '"") () ' .. 1' ·1 ' • ' ,. ' .i. 1 \_ _; . _.,,I-~ I I .1,.jtli)cJ<t1:d 

ac;.:ivitics nn Octc,i.ic:1: )"3, 

worsenili'J of his 1~,r:,·:·-c: ·-i_,1ci b,1ck uw,\i_1-j_,1n ,:,t Uic, 1.4 L've: 
,and the second lam:d,cc lo1r,y. 
I 

.'\t l:i1e hec,rin,_1_. c::_,,1.i1r1::mt :-,,st".:: •.. •.:,! ,·,,:'_.rccove:~rc,1 r;,.c:--,1 
hlS prcviou:.=; bac:k operi1,t-_i_r::,1 .-:. :/ \•h1:3 ;-,;'1 1/iiH] _!:G SC'l'.i.'.1:i:;: 

problems. CL1im.-:int 5.:-~ii.c.l he h,·1C:i cor1'i.r,c,·->: to'·v:ork llf) m;i 1•· 

December 1978. Since hi~~ c.;-2c,·.,·.u o 1.<'1."z1t.ion, h.::.· hu':', ,.-,:'.·etc,.:·,.._, 
to. work. 

The Referee founcl 1.:l,.1t -the! prcpondc1~ancc ·of the cvick;ic,' 
indici1 tea claimant su f' fcrcd z1 new -~;:j u;:y anc1 set usi ,'.,: t-.he 
.Fund's denial anc1 rcman,"icc1 the: cla.i;n to it: for a;-.:ccpt;mcc, 
and payment of compe,,s<1 t.ion. Tr.c Rc·,,:e:1 .::.:c found no bas: . .,; Lo 
assess penalties iri this case. 

BOARD ON DE KOVO REVI8h' 

The Board, a f tc r co novo rev ic·.-1, .::i ff i rm:,:; 'c:he r:r-: fc:•re c' s 
findings ,-:if a new inj ur~. . 'i'f1c Hefcrc!e in his order .'oun{: 
claim.:mt's first lamin0ctomy \.-Jasin March 1974 · • .;hen ::.Lin 
fact,was in March 1978. The Doard ~incis that ·this error is 
not material and in its c'le nova rev:i.cv, considered th<.' Dund' s 
contentio~s regarding this error. ?he Board finds the opinion 
of Dr. Campagna to lx: persuasive in H1is' case. There ::~s no 
medical or any' evidence to s;_ipport the Fund's contc:r, ..:,ion 
that the first surgery :.:,y Dr.· Campaqn,1 was incor:ipetc11 tly 
done. Therefore, the Board fir,ds cL:.1irnant sustc1ined ;:;_ new 
injury on Octobc r 2 3, l '.:n r; us he a llcqcs and t:ha t the Hcfe n.'c 
correctly decided that issue. 

ORDER 

The Referee's oLck:1.~, dated Nove:1n~>.:r 2, 1979, 1,s -,t:.'fin1,cd. 

CL::iirnant' s a.ttor,-1.:_'/ :i.s hereby cv,:1: :.-,ell a rcasoncfr); c, 
attorney's fee for hi:; s~r.vi.ccs in coni1cct:ion with th:i5 
Board review in the 2ii,,::, :n I: of $2 50 , p.c1y c1b le tw the Fund. 

-234-

In July 1979/'iy. ■:.,,jV.pac!T';n in ki.i i-.c'! claimant;';:;
activities on Octoijoc: 21, '1972 vei'c cau5jc of tin..- i;.atei:,;,a L
worseniny of his pf.'c-c;;'. lincj back condition at the i.,4 love.I
,and the second laminGctomy. -

At the hearing, ccl.aiinant la.^s ti eco;! iie..rccoverc-^ci- tvem -
h'is previous back operation WcU.; havinq ,!'.o serira.m: •; ; -
problems. Claimant sard he had coid'ir:.;cd to v/orl; up inlil'
December 19 78.  ince his scccr.d oi-'cration, he. has oetLirnec,
to work.

m

The Referee found that -the preponderanee 'of the evidence-
indicated claimant suffered a now in-jiury and sot as.ic'ie the
-Fund's denial and remanded the claim to it for avccoptance
and payment of compensation. The Rc.feree found no basis to
assess penalties in this case.

BOARD ON DE NOVO REVIEW ' . ‘ '

The Board, after de novo reviev;, affirms the Referee's
findinejs of a new injur. . The Referee in his order found 
claimant's first laminectomy was in March 1974 when it in 
fact was in March 1978. The Board finds that this error is
not material and in its de novo reviev; considered the Fund's
contentions regarding this error. The Board finds the opinion
of Dr. Campagna tc be pe.rs,uasive in this’ case. There is no
medical or any' evidence to support the Fund's con.teri tion
that the first surgery by Dr. ’ Campagna was incompetoritly 
done. Therefore, the Board finds claimant sustained
injury on October 23, 197d as
correctly decided that issue.

y
new

he alleges and that the Referee

ORDER

The Referee's orck-.:i;, dated November 2, 1979 , i .11':: irmec;
Claimant's attorr'cy is hereby <irar:ted a ircasonabi.e

attorney's fee for his services in connection with this
Board review in the a;iVi:vuui: of $250, payrTible bv the I’und.

-234-
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CLAIM' NO. DC• ·40·5759 . May 5 ;· 1980 

RICHARD A. WARE, CLAIMANT ' {. : ~ ' ' 

Ken Colley, Claimant I s Atty:., _ 
Lang, Klein, Wolf, Smith Griffiths 

• : •; ·• • ~ 0 •• T ~ 

") + ... :~ 

& Hallmark, Employer's Attys. 
Order On Motion 

.on" :April i 4,. :•19 'so'' .the ,Board entered .. { t~ ,own· Mot.ion .,"/ 
Order in J:he c1b,0ve .entit{ed.-case reman.di°ng c·laimant' s ... - . ,. 
·1972· iow'back' cl.aim to. the Sta'te ·Ac~ident ":rnsuran::e r\md .. ··-~··;·· 
(FundL.•fpr accept_ance and . .payment".of c'ompensation 'until-- .... 

. closed·, ur.de'r om;', '656. 27cf.." ·On, April 22, th"e ,Fund:,requ~sted ·'. ·,. 
·that ibe Board. reconsi~ei its.6r~ef or, in· t~e-aii~rnati~e; 
.. refer: .. the matter to, .. the ·Hea'i-i'ngs Division to be. set for . · 

a hea:r\ng. . . . . . ' . . . . ·. ._: .. · 

The Board, af t'e:r re~ons0idering the ev_iden~e·: ~ef or·e it::_·:.:: 
concludes that its Own Motion Order was correct and should" 
not be changed. The Fund's request for a hearing wi 11 be ·. ·; •. · 
referred to the Board 1 s Hearings Division to be set for a · · 
hearing, in due .. course.. The. F.und' s motion for reconsidera-
tion ·should he ·aeni.ed~ .·. . . . . . 

, - ' .. 
. . . 

rT is· so- oRnERE·o •. 
' .... -· 

. • •. : : .. :~. _.:.:. i 

. .... . -~ : 

CLAIM NO. C384753 

·,_ .. JAN;ICE '.·K • . DET~ILER, CLAIMANT 
SAIF, Legal· Services,,., Defense Atty •.. ~· 
Amended:· Own: Motion.·Order ·., 

~ .. ~- ' . 

: ~ . . ; 
-. _,. •• ~ ... ,:· ·-

'-· .. ,· .: ,, i . . 
••• •":,., I '. ,·· : 

May.· 8-, · .1980-

,. ·::. ! ::.. . • • 

-----· -- ···. :·. :,,~,-. I :: 

0 

The- Board· issu,.::d an ·own Motior: l°'r:·,,,:r; dated De·cenber 
12, 1979, denying r~opcnina of this claim under.its own 
rrotion jurisdiction. <; ubsequen t tn th.: s order, clai.nant·- , ..... . 
forwarded a·. report f ram. Dr. :rcJ'.·1..~ Thompson,: dated Jant1ary 29 ·;,'.', · · 
1980, in which the thrci,.: days claimant. lost 'from work,.,in-: __ : ·,: 
July ( the 18th, 19th and 20th) wo:,::c .ce:i.ated to her• iriclu~ trL1l 
injury~ .. 

. . ' 

The Board·- finds c la·imzrn t. is; entitled :to temporary.- total : 
disability compensa-Lion for those· th:.:,~ci days and would. o.,1 .• 2!1d­
its Own· Motion Order .. ·. · 

ORDEP 

The O.,.,n Motion Order, dated Dc:ccmoer 12, 19 7 9 ,' :i.s 
amended. Claimant is g1:anted temporary total clisabi li ty 
compensation from July· 18,· 1979 thL·ough July 20, 1979. 

-235- · 

CLAIM'NO. DC 405769 May 5,- 1980

RICHARD A. WARE, CLAIMANT .
Ken Colley, Claimant's Atty;.'
Lang, Klein, Wolf, Smith Griffith >.

& Hallmark, Employer's Attys. '
Order On Motion

...On 'April, 14, 19 80., the Board entered.-its .Own' Motion
Order in ,'the above .erititied. case remanding claimant's..,- , -
1 72 low babk' claim to. the  tate Accident Insurance_ Tund. .
(Fund)'/for acceptance and. payment'.of compensation until-
closed'under OR , 656.27 8., Oh/April 22, the ,Fund.,requested
that the Board, reconsider its.order or, in the alternative,
.refer.,.the matter to the Hearings Division to be.set for 
a hearing. / ..... .

The Board, after reconsidering the evidence before it>
concludes that its Own Motion Order was correct and should
not be changed. The Fund's request for a hearing will be •
referred to the Board's Hearings Division to be set for a
hearing-in due. .course... The-Fund's motion for reconsidera­
tion should be denied. . . . -.

IT is 'SO-ORDERED. . . ' . ... .. ^

O

CLAIM NO. C384753 May, 8, 1 80
JANICE ;- K. DETWEILER, CLAIMANT
SAIF, Legal ■ Services-, > Defense Atty.
Amended.' Own: Motion -Order

The-Board' issued' an 'Own Motion 0.r;.>.;r ^ dated Decertbef '•
12, 1979, denying reopening of this claim under.its own
motion jurisdiction.- -- ubsequent to order, claimant--n ..
forwarded a. report from. Dr. Joh,'. Thompson,; dated January 297,v.
1980, in which the thro^: days claimant. ].ost 'from work,., in;-d, ‘
July (the 18th, 19th and 20th) v/ere related to her ■ industrial
injury;.. • r

The Board-finds claimant. is; entitled to temporary,-total ;
disability compensation for those' three., days and would, ar.snd-
its Own Motion. Order.. -.

ORDER

The Own Motion Order, dated DecenuDer 12 , 1979 ,’ is
amended. Claimant is granted temporary total disability
compensation from July' 18,*1979 through July 20, 1979. --

-235-



   
     
     
    

     

      
          
       

         
          

        
         

          
         

          
   

      
           
        
        

   

       
          

         
  

         
      

             
         
       

     
       

   

  
 

        
          
        

       
        

CASE NO. '78-9962 

ROBERT DUDDING, CLAIMANT 

·May 8, 1980 

Dennis w. Skarstad, Claimant's Atty. 
pAIF, Legal Services, Defense Atty. 
Request ·for Review by Claimant 

' . ' 

i,,' 
-i. 

Claimant seeks B021rd ·review of ·--thG Referee's order . 
which affirmed a Determination Ord er, dated Apri 1 20, · 19 78, ·. · . 
which granted claimant. temporary total disability comr,lr1Sation 
and compensation equal tp 16° foF 5% unscheduled disability 
for his back injury. The Referee also approved the St;•te 
Accident Insurance Fund's (hereinafter referred to as ;.:.he · 
Fund) ·denial of his aqgravation cLiim. Claimant contc--,;1ds ·he·. 
is entitled to a ,_lreu te i~ award of p'errt«J.nent partial disability; 
is entitled to have certain medjcal expenses· paid by,the · 
Fund; and is entitled to penalt:ies and attorrn.:.y fees foi:- its 
failure .t6 pay them~ 

FACTS 

Claimant, a 22-year-old pipelayer with Modern Plumbing, 
injured his back on August 26, 1977 when a ditch caved in, 
partially covering him with clay dirt. The infury wa.a . 
diagnosed as multiple contusions and a fracture -T7-T8 wlth· 
minimal displacement. 

. . 
In October 1977, Dr. Edward Grossenbacher reported_ . 

claimant felt he was unable to return to his pre~ious line 
of work. Dr. Grossenbacher felt claimant should be considered 
for vocational rehabilitation. 

Dr. Ted Vigeland, on December 13~ 1977, reported claimant's 
condition was medically stationary. He rated claimant's· 
total loss of function of the thoracic spine as related 'to 
this injury as mild. Dr. Vigeland doubted claimant could 
return to his previous employment, even with limitations 

against heavy lifting. Claimai-- t c):~,:cc·:ssed interest <1 t 
working 2.s a graderman (,:- fork.L.:t driver. Dr. Grossenbachcc 
concurred with thii report.· 

On January~, 197J, Dr. Grossenb~chcr reported there 
was full function of the> vertebral column. He found t-:·.at 
the contusions and cor:;f.,.r. cssion fractu ,·rs liad healed. f"r. 
Grossenbacher rated claimant's "dis.:.ibility'' as five· tu 'eight 
percent an_d found clairr,ai1 t' s condition was medically . st.atim1-
ary. 

-236-
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ROBERT DUDDING, CLAIMANT
Dennis W.  karstad, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

WCB CA E NO. '78-9962 May 8, 1980
m

Claimant seeks Bocird'review of-the Referee's order
which affirmed a Determination Order,' dated April 20, ’ 19 78, .
which granted claimant temporary total disability compensation
and compensation equal to 16® for 5% unscheduled disability
for his back injury. The Referee also approved the  t^’te
Accident Insurance Fund's (hereinafter referred to a?; rhe
Fund) denial of his aggravation claim. Claimant cont-orids he',
is entitled to a greater award of pern.anent partial disability;
is entitled to have certain medical expenses- paid by.the
Fund; and is entitled to penalties and attorney fees for its 
failure to pay them.

FACT 

Claimant, a 22-year-old pipelayer with Modern Plumbing,
injured his back on,August 26, 1977 when a ditch caved in,
partially covering him with clay dirt. The injury was 
diagnosed as multiple contusions and a fracture T7-T8 with
minimal displacement. ■

In October 1977, Dr. Edward Grossenbacher reported
claimant felt he was unable to return to his previous line 
of work. Dr. Grossenbacher felt claimant should be considered
for vocational rehabilitation.

Dr. Ted Vigeland, on December 13, 1977, reported claimant's
condition was medically stationary. He rated claimant's
total loss of function of the thoracic spine as related 'to • ••
this injury as mild. Dr. Vigeland doubted claimant could
return to his previous employment, even with limitations

9

against heavy lifting. Claimant cxg/rt.ssed
working as a graderman or" forkiirt driver,
concurred with this report. •

interest at
Dr. Grossenbacher

On January 9», 197G, Dr. Grossenb-^chcr reported there
was full function of the vertebral column. He found t!',at
the contusions and cov.ru.r.ession fractu.'os had healed. Pr.
Grossenbacher rated claimant's "disability" as five tej eight
percent
ary.

and found claimant's condition was medically • station-

%
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In March 1978, claimant went U, Uw oisc1bi-lity Prc·venti~n 
Center. Dr. Daniel Halferty, nodical examiner at thi::; 
Center,. diagnosed by r,ls tory. a mi id C')llpress ion fracture T7-
T8 with some re_sidual son·:ness on heavy· activity involving· 
use of, the shoulder r:.u:..,---:., es. He fe 1 t ('] o imant had a· ?h'obia 

.. of r~~urniri~ to ~-j~b involvi.ng d~cp ditches. -A job·ch~~g~ 
. waif recommended. ,: .. 

j .. ' : . ' 
. A_Determination Orrlc1-, dated.l\pril' 20/ 1978, granted·' 

claimant temporary- t,.Jt,al disability, <;Olilpcnsation equal.:.t6'>; 
16° for 5% unsched~led disability for his back injury. 

:in· 'May 1978; claima_nt ~Ds L·eferred for emp.loyn1ent "'re­
·entry assist'ance and to· Cornprehens:i ve RE':-1.:..i.bilitation· ~ervice"fi 
Inc.. Claim.ant_ .indica:ted he graduated fr.om h-igh ·sch'oul; and·_·· 
worked as a, ·graderrnan, : forklift opera tor, farm work an·a as: a··' 
pipe ·layer·.· in °Aug:u"s:t 1978, it was r12ported ·claimant had:.--_ 
gqne' ,t,o Montana. to _·s"~ek employment and that it was unlikefy ;-,. 
he wouta return to this area ·in the near future." -':. ,.· ,,· :·. . • .. ~ ' ' . - . 

~ • - i 

. ',<rn Aug~st 1978·, Dr.: ·George' Schemm of Montana' reported'.·:.·. 
cl'aimari·t c·ontinued' to )1ave neck and upper back ache. Clainiard: 
wa~. ho9pit'a-lized. _and uncierwent a series of tests, including . 
a rny .. e16gram_.which was_. normal:• Dr.· Schemm dia·gnosed· chronic · ~, 
recurrent :·uppe·r"_dorsal.spine strain: Or, October 6;--197S:,--·•: '..,.: · 
Dr. S"chernm adv.ised ·, the Fund claimant was. 'under. his care and' · . 
was unab t~. to work.. . . ' · · ' · ,.·., ·. 

•;.In O~tober'.)i978, Dr. Edward Shubat, ·a Montana psycholb.;.;­
gist, felt claimant "presented" a conversion reaction and 
had a great deal __ ot: anxiety, tension .and depression.· · D-r. 
Shuba·t· :felt· ·claimant~ s inj.ury provi'ded occasion for him ·to' , : !.> 

. focus 'hls· emot'ional p·roblems· upon his physical syrnptomatology.t 
- .- ~ . ; ' --, 1, .,. . • . . 

. Als6·; · in Octob.(;r _ 1978 I [)r .. ,T. VI. Lloemendaal, a .doctor :" ., ·-, 
from Great Falls,. Montana, rcpurted he was proc_eeding with · 

'. work-up studies on clai·,liant. 

, r· 

On .. October. 1.8,- 19"7Ei, claimant's moth·2r called the ·Pund­
and requei,{ted· this ·claim be reopened .. She said claim,.rnt ·· · 
needed retraining or j~0 placement. 

:. - ... 
. The· I:un·d,. on Novc:•lY:::.· 3, 1978, denied claimant 1 s claim 

for'· aggfavation. 

Claimant testifieLi he souqht·medlcul treatment ·in 
Montana at i~is,- father'.s sw;c;est.ion. 

The Refer.ee, after· ~eviewing the evidence ·in this case, 
affirmed the ·oeterminal:~ .. ~n Order, dated April 20-,; ·1978, arid. 
·the Fund's denial of November· 3, 1978. 

-237-

#
In March 197 8, claimant went tc Lrto Disabi-lity Prevention

Center. Dr. Daniel Halfcrty, n.odical examiner at thi^
Center,. diagnosed by history-a mild roir.pression fracture T7- 
T with some residual soreness on hea\^' activity involving
use of,the shoulder n,UL,c.iC . He felt rlaimant had a- phobia
of returning to a job involving deep ditches. A job'change '
was' recommended. >

A Determination Orrior, dated April 20/ 1978, granted-
claimant temporary total disability., compensation equal-tb
16® for 5% unscheduled disability for his back injury.

In May 1978, claimant was referred for employment "fe-
entry assistance and to • Comprehens.-i ve Rehabilitation  ervices
Inc.. , Claimant .indicated he graduated fr.om high school and ■
worked as a ,'gradermah, forklift operator, farm work and as' a
pipe layer. ' In August 1978, it was reported claimant had ■
gone'.to Montana to,seek employment and that it was unlikely
he would return to this area in the near future

. In August ,1978,, Dr.. George  chemm of Montana' reported’'
claimant continued .to^have neck and upper back ache. Claimant
was hospitalized.and underwent a series of tests, including
a rnyelogram .which was . normal . Dr.-  chemm diagnosed' chronic ;
recurrent .'upper dorsal. spine strain: On October 6;-1978-,'
Dr.  'chemih advised'; the Fund claimant was-'under his care and" •
was unable * to work.. , ; . a. .;;

In October 1978, Dr. Edward  hubat,-a Montana psycholb-' '
gist, felt claimant "presented" a conversion reaction and
had a great deal of anxiety, tension and depression. Dr.
 hubat' felt claimant I s inj ury provided occasion for him -to' b
focus hi's' emotioriai problems’ upon his physical symptomatology

. Also’, in October .197.8, Dr., J. W-. Bloemendaal, a .doctor
from Great FallsMontana, reported he was proceeding with
work-up studies on clai.uant.

On. .Oc.tober. ,■ 1.9-78, claimant's mother called the Fund
and requested this claim be reopened. .  he said claimant •
needed retraining or job placement.

.The Fund,, on Noyes'be.-;,■ • 3, 1978, denied claimant's’ claim
for' aggravation.

Claimant testified he sought'medical treatment in
Montana at iiis. father'.s suggestion.

The Referee, after reviewing the evidence in this case,
affirmed the Determinalion Order, dated April 20, 1978, and
•the Fund's denial of November 3, 1978.
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BOARD ON DE•NOVO REVIEW 

The Board, aft.er. d8 novo review, n:cuifies the Rc:·f 0r-_,,' s 
order. T~o Board c:;oncurs with ·.::he Ref ere~' _s affir:11<lncc of 

'·•. t, 
-·: . ' 

·-the· denial ·of c.laimant'::.. agqrava tion c.~.a:.i.,11'~ however, the . 
Baa'ra. finds tlie evidence inc:H,:-:.-,t-..::'s thut ciai'.mant hus ~•US-',}air!(Hl ·., :-· .··1.·· .• · 
a· larger·· loss of waqr~ ,::::t.:.>,ihq. capaci fy thuri· that.' 0wh_ic}:1 he-·:· · · ..... ·' 
has been compensat;.ed for; Therefor..,:,· 'me Board grant··~-·claimunt 
an award of compensation· ,,~qual to 48° for 15% unscheduled 
disability for his neck- and back inju:.:ies. 

. . 
The Board does not· find claimant is entitled to have 

his medical bills for treatment he received in Montana 
-paid for by· the Fund. In Rivers ,7, .SJ\IF, decided by the·. 
Court of'Appeals on April 28, .1980, the claimant moved out 
of Oregon and received n~..:=dical services from a non-Oregon_ 
physician. The insurer denied payment of ·those out-o.i.'-state 
medical seryices. , It contended ORS 656. 245 allowed claiman·t 
free choice of physician only from physicians within the 
state of Oregon. . The carrier contended that outside of the· 
confines of the state of Oregon, the carrier controls medic.al 
service~. The Court agreed with the carrfer. In this case, 
claiman·t moved to Mon Lana .and sought treatment at the request 
of his father. The Fund did not agree to provide.such 
treatment 'and under the holding pf the Rivers cas~ is not 
required to do so. Th~refore, the Board finds claim3nt is 
not entitled to have the: medical ·bills incurred for his · 
treatment and testing performed i'.n Hontana paid for by the 
Fund. 

The Board does r,ot find cL1 inia,:l ·i,aS proven by a· prepor.~ 
derance of the evidence h 0~ ,s.uf :",. ·,:s any psychological ciisability 
related. tQ this inju:ry. Further, ·it [ir.ds that the ·Fund's 
acts in.this are not unreasonable so as to require the 
awarding of penal-ties . .:.-wd attorney's fees. ; 

I. 

ORDER 

The Referee's ord0.r.. 1.lated May 1 7, 19·79 .=-i.nd as supple­
mented on 0uly 6, 1979, is modifieu. 

c·laimant is hereby granted an d'.v~ffd of comp.ensation 
equal to 48 1 for 15% unschedt;l0J. disability _for his neck and 
upper back injury. 'l'hi,.; is in lieu of al:. previous awards 
of unscheduled disability for this injury . 

. Claimant's attorney is hereby yranted as and for a_ 
reasonabll::!- attorney's fr-c 25i of the increased compensation 
for permanent disability, payable. ou~. of said compensation 
as paid, not to exc~ed, $3,000. 

,. 
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BOARD ON DE-NOVO REVIEW

The Board, after.de novo review, n.cuifies the Rc-for^i;’s
order. The Board concurs with che Referee'.s affir;aance of 
the' denial 'of claimant';^ agqravation c.i.axnr. however, the
Board, finds the evidence indie tds that claimant hub .^usdair.od
a iarger loss of wage oa-i/iing. capacity than that which he
has been compensated for. Therefore, the Board gran to. claimant
an award of compensation equal to 48° for 15% unscheduled
disability for his neck and back injuries.

#

The Board does not find claimant is entitled to have
his medical bills for treatment he received in Montana
paid for by the Fund. In Rivers v.  AIF, decided by the
Court of Appeals on April 28, .1980, the claimant moved out
of Oregon and received medical services from a non-Oregon,
physician. The insurer denied payment of those out-oi-state
medical services. , It contended OR 656.245 allowed claimant
free choice of physician only from physicians within the 
state of Oregon. The carrier contended that outside of the 
confines of tJie state of Oregon, the carrier controls medical
services. The Court agreed with the carrier. In this case,
claimant moved to Montana and sought treatment at the request
of his father. The Fund did not agree to provide.such
treatment and under the holding of the Rivers case is not
required to do so. Therefore, the Board finds claimant is
not entitled to have the medical bills incurred for his
treatment and testing performed in Montana paid for by the
Fund.

* The Board does not
derance of the evidence
related to this injury. Further,
acts in this are not unreasonable

find cl.Timani has proven by a prepon-
h'i .s.uf i'..',.'s any psychological disability

it rinds that the Fund's
so as to require the

awarding of penalities aiid attorney's fees.

ORDER

The Referee's order, dated May 17,
mented on July 6, 1979, is modified.

1979 and as supple-

Claimant is hereby granted an award of compensation
equal to 48’ for 15% unscheduled disability for his neck and
upper back injury. is in lieu of all previous awards
of unscheduled disability for this injury.

.Claimant's attorney is hereby granted as and for a
reasonable, attorney's fee 25% of the increased compensation
for permanent disability, payable, ouf of said compensation
as paid, not to exceed $3,000.
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CLAIM NO. C366561 

MICHAEL C. JOHNSTONE,· CLAIMANT 
Schlegel, Milbank, Wheeler 

& Hilgemann,·claiman-1!.s Attys. 
SAIF, Legal Services, Defense· Atty. 
own MoLion Order 

·May s·,. 1900 

,. 
,; 

. , .. 

• _! •• 

. ~ - . 

On January 23, 1980, cl...1.L111.:int, by and through·hH; . 
attorney, reque·stcd tik Board. exerc·i S(: it's own 'motion ·j uris~ 
diction·and reopen his·c:J.n:i.rn foi:-.his l\pril 1, 19·72 knee··_ ... ' 
injury. This claim w.;~; .:.ni ti.ally cl nGc- ·.l by c1· r:fe·ter·mina tioti. 
Order; dated Ha~{ 17, 1978 .• 1r1t, his \.if•~1ravation ri~Thts ;1av.c 
expired.- ·. A Second D1.~tu.r:1lnation urrlr,,r, <L.ted August 1, .- . _ 
1978, 'awarded claimant additi"on-11.· 1-..:.n,porary to.tal ciisab_ility 
compensation ·and compcr.sation equal _to 45% lo~s of hts l.':!ft 
leg .. ,·.:.. . . .,,. 

- .. __ .. 

In September 19"/9, Dr. John Bi,r ... c~port·e·d··c1aim{!nt ;··.-.-. :_ 
needed vocational retri.'lining for sedentary or lighL work 
requiring short· period~ of standinq .:-in<.: walking ... · Ile r~que~ted 
the claim be re·openea· for ret:i:.·uining. ' . · · .' .··, . · . . · 

' . ~ ' 

'·. ,:. 

The State Accident Insurance Fund (Fund) request ca· .. 
claimant be examined b·1 an independent medical ·exuminer. 
Dr~: Hobert Anderson performed this .'•:.:::a:umination· •. ·on _i' p:il ~ ,, 

.A 19-80, -he rc·po'rted claimcint' s · probl~m rema_ined the ·saine · as i_t:. 
'9' was :tn: Julie 1978-' •. ·Claimant still had a painful. kne~ fpJ:1'6w.:i.)1g. 

bilateral· m·eniscedt6my and ar"c.11r±'tis. · Dr. Anderson ·:.u:d;i.c~J.ed_" 
claimant had_ 'more·'. s\ili~_ccti ve complaint's I but. the ._obj~:c'tiye_ ,._·· .. 

. findings .'we·re the ·-s--ame. He felt claiman.t could be:. hc:~.;?eq_.' . 
with injec'tions of -Hyi:1.i:vc'ortisone and that _claim?!,nt sh~:nild. · ·. 
be- rehabil-itated·. tt wa·s· ·his on:i.nion claima'nt' s- ·condj n:on ·.' · 
would be s·ta'tion•.iry,; in'- 60..:90 d~ys•;. He found ncf in.~ication· .. '. 
of the need for surgery. ·' · ~ · · 

On April 21, 1980, the Fund indicated ,it pppqsed .-an_ own 
motion·order reopening the cl~im. 

< r ; ;, ! : :- •• .• • • • • • ·' ~ : • 

·.-. '. The'. Board,:- att·er ·reviewinq. the· .ti..i~:erial i'n this. claim/. 
denies ·claima·nt' s · requ0::-:-t: for own motion re1ief .. Clair.m:nt. · 
is seeking vocational rehabilitation ·.-Lich the· Board do.es·_· ''·. 
not have the power or autr.ority to order~· The. Board finds 
claimant 'is entUle'cl t.L> additional mrn: ...:al care and· 1~reatment 
as prescribed.by Dr'~ 'Anderson a,-,dE.:r OitS 656.245. The/ e.~idence 

~ does not indicate c lc1 iu1,1n1:· is. en ti tlerl to· any temporary . 
total dis abili ty'•·co1,1pensa tion ·. Th~. ·c:. ere; ·. the ,!3,oarq.' deIJies 
claimant's request for· 01.\·ri motion relief. 

IT IS SO ORDERED. 

. ·l 

·1 

: I 
I 

' 

m MICHAEL C. JOHN TONE,' CLAIMANT
 chlegel, Milbank, Wheeler

& Hilgemann, Claimants Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. C366561 ' 'May 8,- 1980

m

#

On January 23, 1980, claxuianL, by and through-hJs
attorney, requested tiu.; Board'exercjl so its own motion juris
diction'and reopen his-claim ioi: his April 1 , 1972 knee
injury. This claim w..;c initia.lly c1ogv".".1 by a' DG'ter'mination
Order-, dated May’ 17, 1978. am,, his \uor|ravation rights aav.c
expired.- 'A  econd DctcLnination order, r]--.ted August 1,'-
1978, 'awarded claimant additional- rciiiporary total disability
compensation -and compons.:Jtion equal to 45% loss of his loft 
leg. ‘

In  eptember 19 79 , Dr. John Bnr.. reported' claima.nt '
needed vocational retraining for sedentary or light work
requiring short periods of standinq and walking. _ He requested
the claim be reopened for retre^ining. ' , «

The  tate Accident Insurance lund (Fund) requested
claimant be examined by an independent medical examiner,
Dri' Robert Anderson performed this ;ox<uinination. On April 3,
1980, he reported claim^mt' s problem remained the saihe as it
was in- June 1978'. ' -Claimant still had a painful,knee following
bilateral meniscectomy and ar^liritis. ■ Dr. Anderson''a-h'dicated'
claimant had'moire•' subjective complaint's, but .the .objectiye,
.findings . were the same. He felt claimant could be', hel ped d
with injections of-Hydrocortisone and that claimant should
be rehabilitated'. It was -his opinion claimant's condi cion
would be 'stationary' in' 60-90 days.' He found nd indication '
of the need for surgery.

On April 21, 1980, the Fund indicated it opposed an own
motion'order reopening the claim.

••• ' The" Board after reviewing the erial in this, claim
denies claimant's request: for own motion relief.  Claimant.'
is seeking vocational rehabilitatiori '.-l.ich the Board does'
not have the power or authority to order;- The. Board finds 
claimant'is entitled Lo additional medical care and ' treatment
as prescribed by Drl 'Anderson under Ok 656. 245. The' evidence
does not indicate claii.'iant' is'entitled to- any temporary .
total disabiiity'-coiapensation. The.'cccre ; ' the Board ' denies
claimant's request for own motion relief.

IT I  O ORDERED.
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NO. C 445181 

DONA~D KOSANKE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
~AIF, Legal:Se~vices, Defense Atty. 

i Own Motion Order 

May 8, 1980 

. . \. 
• •J •. , 

On April 16, 191:'J, i..;laimant, b 1 .,;,rl".-t.:1rough his al.torr,~/, 
requested the Board exercise iL_; 0wn motion jurisdiction and 
reopen.his claim for n. injury he stwt,1.i.ned _on May 19, 197~1 
to his low back. i\tt.ii.ched to this i:c.-:.iuest is a petition and 
various n,edical reports. L':1i~, claim was initially closed t,y 

·a Determination Order, dated June_ 3; 1s·;4, which grant-.',•cl · 
claimant ,:;ompensation e(n:-:i l to :L5% unschequled low bacK. 
disability. This w.-:w o.?pcaled and Il<,•:.:LLcd in c.laimar 1~ 

recei vinr an award of corrpcn-;ation equal to 50 % uns d .cduled 
di sabi li ty for his back injury. Cl iJ.i r:,,,nt' s a0grava tion 
rights-have expired. 

Subsequently, claimant filed c111 £l(J9ravation claim whiC:h 
was denied by the carrio. r iri this _case. The denial was 
affirmed by a Referee ·and. likewise· :.i.t. :...crned by the Bo::n-::l and 
is now on appea 1 to the Com.-·:: of Appeals. -

Claimant contends that his condition has deteriorated 
to the ·point. where h,~ i~: in need of ack~itional surgery. In 
January 1980, Dr. Mohammed Ho1l.1 reported it was his vf,inion 
claimant needed additi•~1nal surgical treatment. He ·reported 
that even if the surgery was succe,:;s.Cul .it wou~d not ~illow 
him to r8turn to his·r~r.ular job of pulling on the greenchain. 
In July 1979, Dr •. Poulson had reporte:ci that he felt r:i.,.lirna.nt 
had enouc_:;h disability tn justify additional surgery 1.n an·'. 
attempt to improve his condition so that he could oncE:' again 
be made a productive worker. 

In October 1979, U·,c_Orthop:ic,dic C'onsuitants reportecl 
that claimant's concll tion was s ;,..1 l:.ion.:iry and in their opinio'n 
he was not a candidate ror surgery. They felt ~hat pact of 
claimant's problem :1-t that time was GL1C .tO' his injury of May 
197 3 and in part --was due to Lhe:: ~1radual development of 
degenerative arthri ti.:; ,.rntl disc disua ~••-~ .i.n his spine. 

In March 1980, Dr. Ciien Tsai n•1;c,r':.,:d · ~hut claimant 
co.ntinued to complain of .low h,-,,:1~ pc1in and· right sciatica. 
Dr. Tsai felt this wai; :,_iL:.ited to a d1r7r.ic riqht L5 radicular 
compression and 1.:hctt the results cf !ciur9ery would be r,cor. 
He did not recommend s :1 i:,_jci cy at that tin'~. 
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DONALD KOSANKE, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. C 445181 May 8, 1980
m

On April 16, 19^'), claimant, b;>
requested the Board exorcise it..; own
reopen his claim for U'. injury he suf
to his low back. vXttached to thi.s ic
•various nedical reports- '.fiiis claim
a Determination Order, dated June 3;
claimant compensation eai-al to 25% uii
disability. This v;as appealed and ic 
receivinr' an award of corrpen-;ation 'eq
disability for his back injury. Cla.i
rights have expired.

•niifl .through his attorney,
motion jurisdiction and
ta.i.ned .on May 19, 1973
quest is a peti'tion and
was initially closed by
13 74, which grant-vd
scheduled low bacK
:e:,.lted in claimant
ual to 50% unsci.eduled
mrunt’s aggravation

 ubsequently, claimant filed an aggravation claim which
was denied by the carrier iii this case. The denial was.
affirmed by a Referee and . likewise aL . -rmed by the Board and
is now on appeal to the Court of Appeials.

Claimant contends that his condition has deteriorated
to the point where he ir. in need of additional surgery. In
January 1980, Dr. Mohammed Hoda reported it was his opinion
claimant needed additional surgical treatment. He reported
that even if the surgery was successful it would not uiiow
him to return to his regular job of pulling on the greenchain
In July 1979, Dr., Poulson had reporteci that he felt claimant
had enough disability to justify additional surgery in an 
attempt to improve his condition so that he could once again
be made a productive worker.

In October 1979, iV^o. (;rthop;iedic Consultants rep.orted 
that claimant's condition was sfifionary and in their opinion
he was not a candidate Tor surgery. They felt that part of
claimant's problem at that time was uae.co his injury of May
1973 and in part -was due to the gradual development of
degenerative arthritis and disc disease in his spine.

In March 1980, Di-. Ciiej'i Tsai rep.or-':.ed that claimant
continued to complain of low hr.^'X pain and right sciatica.
Dr. Tsai felt this waj; le.i.ated to a chron.ic right T,5 radicular
compression and that the results of. surgery would be poor.'
He did not recommend sui-gcry at that time.
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. . -~ 
'l'ih~ :-,,·: .. ,·,i",·i, 1 n April 1r: :-l,(J, advised the ;-~ t:.,1,:l'! ;.,._;:,:.:J;c•::n t 

T•1s·"r-··1r•::> li"l!"d ,,. .. lll"<..'t'', ,-..1 clai'mant' ,. l . 'l. ·•t' "l1·.-,- -.•. ,~-:-c-.:.r , .. ""',. .. ,,. 
-~-1. "· .1,..1.I '""'t! I l I: " f V .-:,. .• "'1 I..,...> u ..... ,............. ...~,I, 

it respond.tlwreto. On /\pd.l 25, 1980, the Fune ~-.-.-.:.: 1.<-,1c:.:}(: 
that it opposed an '.)\·:11 , ,ution order 1-.--c;_;.;ini·,1g this cl-~~.-. ;',:;-.­
surgery. This wa3 basr:!d on rJJ,u.ri:3 thut indicaten ,_:•'-•:.: hot . 
all the doctors were in ,HJrc ... ~ment as 1·.t, 1-Lu ne...:d. for th_is 
surgery and at least part of r.J.Gir,1unL' s current prnbL.~.:::;. 
were not a· direct resul~ of Lhe injury for which the claim 
had been estabilshe~. 

The Board, after rev1.ewinq al.1 Lite i11aterial in t}Jis 
file, fin~s insufficient cvid8nce to warrant reopening of 
claimant's claim uncbr its qwn motion j 1a·i.::diction. at this• 

:time. Therefore, the Board ;.val:L.:. ·lcny claimant's· r€?4..:cst 
for own motion relief. 't 

IT I~: SQ ORDERED. 

WCB CASE NO. 79-1776 

ALLAN I,. LARSON,. CLAIMANT 
Galton,:Popick & Scott,, Claimant's Attys. 
SAIF, Legal Services,.- Defense Atty. 
Reques_t. for Review by Claimant 

.. -. . 

May 8, 1980 

Claimant seeks I3ourd review of : :w r~e-feree' s order · 
which affirmed the State Accident insurance Fund's (herein­
after referred to as tl1(;;· Fund)· denia-l of his claim ··for a 
psychological ·condition.' Claimant contends his claLn is 
cornE,e~_sable·.' . 

FACTS 

In November 19 7 8, · cJ.2.irn,:rn I: filed a claim for. ,, psycholoyi­
cal condition allegedly resulting f~0x ~ork pressure ~nrl a 
wa9e· dispute with his qmp.loyer, T·l:·ianq.i.e Mil.linq CcM,pany. 
Claimant had worked .'.:,::>::·· this employer !'d.1~ce 19 76. '.i'hc Fun(J 
provid~d workers' compensation coveiage ·for the employ0r. 

On January 25, 1978, claimant WJ~ hospitalized .. De. 
Frederick 'rurner· ·repor.t0cl claimant had been depressed for 
several months a·_110· possibly much lor.s,·~~- .. There were ·:10 

recent precipitatins1 fac:ti::rrs·,. Dllt in· March 1977 claimant's 
young son had died of ·dpparent "c.rih. dt~ath". Claimant . 
adini t ted he ha·a several episoc.1:::,; o.f rather severe dt:.:j)r:ession 
over the ·past ten year~, some of which lasted several monfhs 
to a year.:·· Claiman't recovered. f.ro1i1 all of these epi.::-,odes 
spontaneousfy ·without treatment. Claimant said his marriaqe 
had deteriorated because when h,~ b1.:.:cmne depressed he· would. 
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Ti'io I'.i'/.'ij d, .ui April advised the df.ee.ie. •
:[nsr.raace iund (Fund) oi claimant's and a;
it respond ■ thereto. On April 25, 1980 , the Func r-' .
that it opposed an ov/n . ;otion order rrc;.-. iii.'ig this c
surgery. This was based on rjporcs that indicated r
all the doctors were in .uji'e^jment as the need for
surgery and at least part of cl.r.imanL's current prob
were not a direct result of the injury for which the
had been established.

•,/si ...
j.'t'.i '‘'I'i 1.

... • 1 oe c
lain ior
ioi hot .
thi s

I'.-'. !o
claim

The Board, after reviewing all the juaterial in thi.s
file, finds insufficient evidence to warrant reopening of
claimant's claim under its own motion juLisdiction. at this'
time. Therefore, the Board woulvl deny claimant's' request
for own motion relief.

IT SO, ORDERED.

WCB CASE NO. 7 -1776
ALLAN I-, LARSON, CLAIMANT
Galton,-Popick & Scott,; Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

May 8, 1 80

Claimant seeks Board review of die I\eferee's order
which affirmed the  tate Accident insurance Fund's (iierein-
after referred to as the' Fund) denial of his claim for a
psychological 'condition. ' Claimcint contends his claim is
compensable.

FACT ■.,■■■

In November 1978, c.laimant filed a claim for a psychologi'
cal condition allegedly resultincy fvox '.vork pressure and a
wage-dispute with his employe.r, Triangle Milling COiVipany.
Claimant had worked fo::' this employer sir.ee 1976. 'i'hc Fund
provided workers' compensation covei.-age -for the employer.

On January 25, 1978, claiiriant vo.is hospitalized. Dr.
Frederick Turner' reported claimant: had been depressed for
several months and'possibly much lor,gi':r. , There were 'nei
recent precipitating factors',, out in' March 1977 claimant's
young son had died of apparent "c.rib death". Claimant
admitted he had several episodes of rather severe depression
over the past ten years, some of which lasted several months
to a year.-p■ Claimant recovered from all of these episodes
spontaneously -without treatment. Claimant said his marriage
had deteriorated because when he became depressed he-wo'dld
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~~;-,e and stay awcJ'.' ~-4 c.avs ,}t -~1.-·tirne. CL1i:-n21;,t sa:i.c 
that -Sc)m~times his depr~ssion b~c.01,· • · :~u in ten'.,,e he" ',,,c.:: ::.:.·, Q 
withdraw~ ~ma be unable to \·:ork. i;ihi.lc c:la:i,1,.-l/,[. \-/dS IJc,~:p.i.1:,-:l·- -
ized Dr. Turner di,ca_•:_ii"tOsc:'.c'J s,::v~re ri, ;11·,•c,~;ivc :i.llnc:=;:,:_ c·1.·,:i,rr,:1r;t:. 
was discharged from th,~ h0~0 p:i l>~., on 1-·.-·bruai:i i O, 1:;·/:, dl"id 
I • • 

released for work o"n- F-.:0.L'uary 11,. 1980. . · 

On February 21, .l 1J -:, ci. c 1 : ; .. 1 r, t: t:o(,k an liVC:.u1c::;,_· .. -=~· :: 
medication. Dr. 'l'u:-, LL f,:ll: cl:·1: .k1r'.: . .-... ~; sti .11 very :.r"·;.,r,_:~,:;, ,:,. 

Claimant said he had 9onr: to ·.-,ork on Monda•/ .-.--.nci e:-:pc i-j en,:.:(:;:, 
"marked tremulousnr'.:::;, .;:,_1_;_tation ~m,-1 .qi:-:~cty to tn·c p~:,i.nl: of 
panic" . The dia½'nosi s w,::s ,k']. ,-.·::=; :_;i vc i l lnc~;ij. While illJS 1:-i L,'IJ -

: ized claimant admi ti ,,-,·1 i•,...: i"iad been dl'!))re'::'.;cc1 for th,~ ;-,as t 
twenty years·. c>,aim.:1;,t s.-:,i.d hi::; _-:, .. b r:e(J.uired him to _-,1..ve· 
negative feeuback and :-_i[.; :.:i wJs verv difficult for him.· 

Clair.1ant's wife ~.;;y·,.-1 t1· .. _:: claimant's mother~ bad diei'J 
when he was 12 yea;-"; old. 'l'hc d(~t1ri1 i. .. ,: occ11rr-ed Svl!t,,··.-.-:.::;<" 
around C11ci:;tinas. She s 01:.ri cL_; .r.c1nt had rccurr.:.~nl tl•~'r:,n,1:.::sic,1 
every year- durinq ; l,'.·· .. :h.ri3tmas ho1i .-1;•,:/~; · .:.r;iu in recent. ·i-c:ars 
had not sr~c1~1cd to recov~r. ,,:., cp,ick.Ly ·as before. 'i'\,,J :.:,ons 
had been struck by a ,:•,,i.' while cros:.~i!:q :i sL:.·oct. Clainani: 
and his wife had been told on0 ..-::Iii ld wou Jct be confi:,,_,,_, i:o ,: 
wheel chair and wouJ_rl ,·,;_. i_ li vc beyond the ;1 (_;e o I: twcn t-y 
because of a braL1 tumor. After ...:·.:tc.,ded and costly -, .. )ciical 
treatment.:, it was deterr.i;:.1··:J that this child hJ.d cerebral 
palsy which would ,1ot worsen. ClaJ.m,:1nL I s wife went o•-1 !;(,: 

testify that a car had rr:i•;he:ci in to .their yard ,rnd damaqed 
one of their vehicl.-.~s dnd some furni t me; this evidently ·.v ts 
an upsetting experience. 

· In March 1978, Dr. Ward Sm:i.tl1 ·.·eported claimant .l:ad 
been "overwhelmed" by ,"1 :-1ur.lber of thin9s_ after his· first .. 
discharge from the hospital. Cl.1.i.m~,,·1 t felt the death or his 
young son was the cause nT rLos t of the trouble at that _time. 
Claimant reported ti1is employer t l"':':11 1.,11 him extrerne1y "we : .. 1 11 , 

however, due~ to his illnr:-_:s tLe e:a1ploycr had to remove hirn 
from_ his position as .:..ssistant supe:::inl:..endent. 

The re·cord indic;1 ~c...:s that durinq November 19 7 8, claimant 
was having further mari.tal prohlc: .. s; that he had indi,.::c1ted 
he wanted to quit his jcl.J a~td look for a new one; and that 
he was again hospitalized. 

On January 29, 1979, Dr. Deent, r~. S tolzberg reported 
claimant said he had left his job with this employer becau~e 
of job pressures anc'. subsequent deprei~~;ion; Claimant said 
he was a manager and could not. cor,e with this job. r:e felt 
he got caught in the m:;_(l.Jle between his men and his supervisocc;. 
Claimant iaid he had been first paid on an hourly bnsis and 
then was placed on a .c-ia: .. 1cy. Claim;1t1t said he had been 
promised a raise which he never <Jc;:.. lie felt he· had bocn 
treated unfairly and had 6i.i.'f.icu1ty with a new s~per_visor. 
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leave and stay away 2-4 days ai\ cl^ tlme. Clairnai;!-. snic
that'sometimes his depression becar- ;:o intejise he
withdraw; and be unable to work. W7ii I.e claJu^anu. was hosjD.i. lo'I-
ized Dr. Turner dia'jaosed severe cl 'ssi\/o :i.,1 l.nca;--.. C. iinsiii t:
was discharged Irom the hosp.i La . on I'cbruary iU, and
released for work on I-'oo.ruarv 19 RO. . '

m

On February 21, o'l.ii. ant: t:caak an c;ve,i:d(',:,e• o
medication. Dr. Tuo; o l\:lt: clei lair', ■. .'.lia sL.i.ll very .
Claimant said he had gone to wo.rk on Momlay and expo ri c:;nr:e:;.
"marked tremulousno.r.;;, agrlation aijd .araLcty to the ps-iad: of
panic". The diatjnosis was dej.''';s:.^ivu' illness. While hospibaj-
ized claimant admitlO'-i i-,j iiad been depressed bor the ;jasL
twenty years’. Clainrint said his required him to cii.v’e'
negative feedback and ik.is was very di.fficul.t for him.

Claimant's wife sa;'d the c
when he was 12 yeai's old. The
around Christmas.  he sale!
every year- during ;■ U'.- ..'.hristmas
had not seemed to recover as (p.;
had been struck by a o.-a wl^ile
and his wife had been told one
wheel chair and would vv.a. live
because of a brain tumor. Afte
treatment, it was detern; :a-au th
palsy which would not worsen,
testify that a car had creuihed
one of their vehicles and some
an upsetting experience.

lainiaiit's rnolhor had diefi
dea pj occiiirred soiuov.iir.o
.[.ant Imd recurrent uepression
'no?i l''i'';.-T. ‘anu in roc.:ont years

iok.Ly as before. 'i'wo :.,ons
cross ing ^ s t t'oo t. CM.a inant
child wouJ.d be confinoi.'i co r;
beyond t:he ago o!; twenty
r oato.icied and costly -..edical
at this child had cerebral
Claimant's wife went on i:o
into their yard and damaged
furniture; this evidently w is

In March 1978, Dr. Ward  niitii reported claimani: .had
been "overwhelmed" by a riuiiiber of things after his first ,,
discharge from the hospital. Cla.i.majit felt the death or. his
young son was the cause fvf most of the trouble at that time. 
Claimant reported this employer tnop uu him extremely "well",
however, duo to his illnoss ti.o oiitpl.oyGr had to remove him
from, his position as assistant supori.ntendent.

The record indicates that during November 19 7 8,, claimant
was having further marital probloi.s; that he had indivjated
he wanted to quit his jol.) and look for a new one; and that
he was again hospitalized.

On January 29 , 1979, Dr. Deena R.  tolzberg reported'
claimant said he had left his job with this employer because
of job pressures and subsequent deprer.sion; Claimant said
he was a manager and could not. cope with this job. i;e felt
he got caught in the niicldle between his men and his supervisori>.
Claimant said he had been first paia on an hourly, basis and
then was placed on a sa;...n;y. Claimant said he had been
promised a raise which he never he felt he had been
treated unfairly and had difficulty with a new supervisor.
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S tol-zberg '· s dia. 1 :·,cJ.:; J. s. was a !)Gn_, 011c1 l.i t~· ci L,cn-('iC c· •,-;: u,: 
major f eal ures of chronic . ::_ r- 1,, ,~.,;ion, anxie t.v, _;,_::r;i;l <:,J,,; c:-; "~ .i •,'·>· 
compulsive features, ; . tcndenc:I to. b,: 110 -r ied,, s0 ::i. 1- -
depreci,'.i ting, tense .·and ove :r-ly. ::.~nsi tiyc. Dr. Stol zbcr<J · i.1'.;,: 
not fc,e 1 claimant.....! s re u:ior: .~, li ty disor,>~ ( '.'Jb.s in any Wd'f - • · · · 

related to his job and opined rlciin,unt' s "psychiatric 'prof.i_lc 
was in no way aggravat01'i uy his employment"-. · · :··. · 

On February 21, J979, the Pund d~nied this claim.• 
' . 

. In April· 1979, Dr. \·:,·irci Si1lith reported he felt cL.1imant 1 s 
job duties and job cnvironm~nt did in ·f,;c..:t contribute to the 
onset of hi:: disublinq psvc:-1101,.:,(jical problems. m-.. Smith. 

·.felt claimant's job di'1 lllclteriaUy aqor; .. vatc claimant's 
chronic difficulty managinq hL~ emotions. He conrurtc.;c. with 

. Dr. Stolzberg. that cJ -:ii.m,:rnt' s personality structure Weis· not 
altered by-his work, but. felt· his job did contribute t:J the 
onset of his mood disorder. 

. . 
Claimant testified thaL in July 1978 he had been working 

a lot qf overtime and _nad no probler,1. d0in':J his work anc WJS 
earning a good salary. On Scptcrr~er 1, 1978, he ~as made 
assistant supervisor and _put on a monthlJ ~alary that w~s 
less than his hourly wage. Cl.:1.Lman t suid in Septemb-~r and 
October 19 7 8 he experic j- ,":;__;d numerous frt:s tr,3, tions .:rnd problems 
with his new job. Claimant sai a he had been promis0-:.; c1 

raise in October 1978 which he did not receive. Claimant 
quit work on October 27, 1978. 

The Referee, after reviewing all the evidence, found 
claimant's psychopathology did ,,ot arise .out of and in the 
course of his ·e-mplo'_/ment and affirmed the Fund's denial· of 
this claim. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, affirms the Referee• s 
order. The Board finds ,Dr.· Stolzberg's·opinion in this case 
to be more persuasive. than Dr. Smith. T;1e Board does not 
find that claimant 1 s- pre-exis~.L~½ and underlying conait£on 
was worsened by his e\1,p_.1_oyment with th~_:=; employer. This 
underlying condition was nnt ,,,,-i::3c11ed to the extent ~:: , 
produced disability o ::- ;',o:(J u ired medical scrvi ces. Cluiman t' s 
employment merely-. provirled a. fori.,11, tor cl.:i.imant to (~i.s2lay 
his problem. In this c·;:~ 1.::, che employer situation was 
coincidental to the emotional ano other psycholo9ical. ;>roblem·s. 
Therefore, the Board'affirrns the F:eferee 1 s order. 

ORDER 

The Referee's order, dated August 30, 1979, is affrimed. 

-243-

l 

I 

·I· 

Dr.  tol-zbergs dia-;r.Oo ..s . was a personality cll.sordo:  'y; i. i-.ii
major features of chronic -I. [u:jaion; anxiety, sor c ol.a-.e;-.;;--; ,i.
compulsive features, tendency to-bc v^o/ried,' sel•
depreciating, tense .'and overly- i:.ensitivc. ’' Dr.  tolzbotg - dir;
not feel claimantvis porsor:ali ty disor-'^or v/as in any way-’’"
related to his job and opined rlainunt's "psychiatric'profile
was in no way aggravatei'i by his employment"-. • ^

On February 21, ]979, the Fund denied this claim.*

' In April-1979 , Dr. V-rwd  mith reported he felt claimant's
job duties and job environment did in -fact contribute to the
onset of hi;.; disabling psvc'aological problems. Dr.  mith'
.felt claimant's job diu materially aqarc..vato claimant's
chronic difficulty managing his emotions. He concurrud
Dr.  tol zberg _ that claimant's personal!.ty structure was
altered by'his work, but.felt his
onset of his mood disorder.

job did contribute to

with
not
the

Claimant testified that in July 1978 he had been working
a lot of overtime and .nad no problem doing his work and v;as
earning a good salary. On  eptember 1, 1978 , he'v;a3 made
assistant supervisor and ,put on a monthly salary that was
less than his hourly wage. Claimant said in'  eptem}>.:r and
October 1978 he expericrcod numerous frustrations and problems
with his new job. Claimant said he had been promised a
raise in October 1978 which he did not receive. Claimant
quit work on October 27, 1978.

The Referee, after reviewing all the evidence, found
claimant's psychopathology did not arise out of and in the
course of his;'employment and affirmed the Fund's denial of
this claim.
BOARD ON DE NOVO REVIEW ' ' - - , •

The Board, after.de novo review, affirms the Referee's
order. , The Board finds .Dr.  toizberg's'opinion in this case
to be more persuasive.than Dr.  mith. The Board does not • ‘
find that, claimant's pre-existing and underlying conaition
was worsened by his eiipioyment with this employer. This
underlying condition was not wcMisein'id to the extent it. •
produced disability o;.‘- r-uquired medical services. Claimant's
employment merely, provided a-, foa'um for claimant to d:i,splay
his problem. In this cr.so, the.employer situation was-
coincidental to the emotional and otlier psychological problems,
Therefore, the Board a.ffirjiis tlie Referee's order.

ORDER
The Referee's order, dated August 30, 1979, is affrimed.
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WCB :·CASE NO. 78-2194 May 8, 1980 

1MONIQUE SCARBOROUGH, CLAIMANT . 
. /9altor,i,·· ·p?pick & Scot_i;:, Clai1;1an~' s Att¥~; 
_·Lang, Klein,· Wol.f, Smith, Gr1ff1.t:J:l .. •, .. •. 

·,· Hallmark,._ Employer! s Attys. _:·· · · · -"'· 
Amended Order OJ'.l Review. ,.. , _ .;- .. , : r · 

•h l -: ' : 

.. , , . 

• :'t 

,:··· . : 

'. On April 9, 1980 tll.; employer reqt.:c[:ted that the Bo.:tr(i 
reconsiuer .its March 28, 1980 Orocr on Review. On l\i.:iril 16, • 
1980-, cldimant 1 .s attorr,cy f~led a responf,O to- the employer't;­
motion, for which i1e requests a fee ue granterl. The ~soard, 
after c;onsidera tion of f:h:~ cla infant's rer;ponsc, cone ludes 

:that a fee is in ocder for the atto.nicy's efforts on !:-:.!half 

. . , 

· of claimilr.t. Therefore·, the Board's April 30, 1S 80 ore er 
should be amended. cu·page 2, under·tnc "Order" portion, the 
following paragraph should be in.serted: 

·"Claimant's attorney is h0.:-eby qran_ted a reason­
able attorney's fe~ :or his service~ in the· 
amount of. $100, payable by the::: (.:arrier. '' 

.. 
The remainder of the Board's ordGr is af firmeri. 

IT IS SO ORDERED.,: . 

CLAIM NO. 502104 

BOBB. SMITH, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

May 8, 1980 

On February 8, 1969, cL1i:t,a11t sustained a compensable 
injury to· his right thu;,:.u. Dr. c. S. ';-;c:::.._·c diagnosed this 
injury as an amputation of trc di::;tal 1/2 11 of the r::..c:_1:1 t. 
thumb. _This claim was i ;·1l ti ally closer. ?-,y .:i. Deternunat-ion . 
Order, dated June 25, 1969, which c:\"l~n::ed c.laimant tcr,._,..:,rary 
total _dis.:.:..bili ty compen,;,_1 t:ioi1 and compensr1tion cqtfol to. 45 ;~ 
loss of the right· U,u:nb by separaticn and use. Cla~m,,1-,-!... 1 s 
aggravation rights have c~pi~~a. 
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WCB:CASE NO. 78-21 4
MONIQUE SCARBOROUGH, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.Lang, Klein, Wolf, Sm'ith> Griffith.

'& Hallmark, Employer - s Attys. ..
Amended Order On Review

May 8, 1 80 #

. On April 9 , 1980 employer requested that the Board
reconsider its March 28, 1980 Order on Review. On April 16,
1 80, claimant's attorney tiled a responco to- the emp]oyer's'
motion, for which he requests a fee ue granted. The Board,
after consideration of (:r.o claimant's response, concludes
that a fee is in order for the attoriioy's efforts on behalf
of claimant. Therefore, the Board's April 30, 1 80 order
should be amended. Cii page 2, under the "Order" portion, the
following paragraph’ should be inserted:

•"Claimant's attorney is hereby granted a reason-
. ' able attorney's fen 'or his servicer, in the

amount of. $100, payable by the carrier."

The remainder of the Board's order is affirmed.

■ IT I  O ORDERED.

#

May 8, 1 80CLAIM NO. 502104
BOB B. SMITH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On February 8, 1969, clairiiajit sustained a compensable
injury to- his right Dr. C.  . h’c.a.re diagnosed this
injury as an amputation of the distal 1/2" of the right
thumb. This claim was initially closed I'v a - Detemunat-ion
Order, dated June 25, 1969 , which av/arded claimant tor-^,orary
total disability compen^.-vi t:ion and compensation equal to. 45i
loss of the right-thumb by separation and use. Claim.’-rit' s
aggravation rights have orpireu.
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The employer, on April 16, 19 80, advised the Boa·:cd that 
claimant I s request to :1ave his claim 1-:·-..~opcned for furthf'_r 
treatment and time loss. ThC!. c,·,.·,ployer had received cl copy ; ·. 
of a report from Dr. P.(:.bert o. Morrison, dated March 31·, .·· ·-· 
19 so·, in which he stated that clai.n:1.nt I s naiL plate or. t:he 
right thur:lb had been growing out in a hooked fashion.· This.· 
resulted in claimant frequently catchl.1y it - and causin•, L .. · 
to 'bleed and causing a certain amount of pain and <lisabi_lity ~ 
Claimant wanted to have a finger resccted. Dr. Morrison· · 
felt the injury to the right thwnb was not great, but the 
nuisance of the nail bed, in his opinion, should be surgically 
treated·. : He· stated this could he done by a excision. of the 
nail" plate and 'bed arid ur.other_ closure of the stump. He· also 

:indicated that claimant required ~reatment for the co!:ri2:?ction 
of the·. Depuytren Is ·contrilctions of the middle- and fourth 
fingers· and the palm of his hands. Dr. Morrison felt t~1esE,1 
oould be attributable to an injury_claimant had sustained in 
1966 although they also could be causc.d by hea'CT hand usage 
which appe.::red to be prom~nent. in - cert<;1in individuals -regar:d­
less of· the'ir employment.. ·It \\fas his cpinion that the 
contractures could be surgically repaired.· The employer 
advised the· Board·it ·opi"cised.an own motion·order ·reopening 
for further treatment and time ~ass.· 

·-- . . -·· -·- ·--

The Board, after rr_v.iewinc the .. e· 1idence in this _n,atter, 
finds it is sufficient to warra:·i t ·u reopening of claimant·• s: . 
claim· for his February r~, 1969, right thumb injury and not 
fo.r: the treatment of the Depuytreri:, s condition. The 13"<:>ard 
orders· .the. cl:aim--.for this L1j ury should be reopened wh,.:n · and 
if claimant ·submits to-the surqery su~j9csted by Dr. Morrison 
to correct the. right thunh pr.dblem ~md the claim i:-ema:~n open 
until it is. -closed 1;ursuant· to ORs· G'..iG. 278. · · · 

. ·-~- : 

IT. IS SO. ORDERED·. 
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The employer, on April 16, 1980, advised the Board that

claimant’s request to have his claim reopened for further
treatment and time loss. The,employer had received a copy ;
of a report from Dr. Pobert O. Morrison, dated March 3I,
I9 60’, in which he stated that claimant's nail plate on the 
right thumb had been growing out in a hooked fashion. This
resulted in claimant frequently catching it'and causin', i^
to bleed and causing a certain amount of pain and disability.
Claimant wanted to have a finger resected. Dr. Morrison
felt the injury to the right thumb was not great, but the
nuisance of the nail bed, in his opinion, should be surgically
treated. He stated this could be done by a excision.of the
nail'plate and bed and another, closure of the stump. He also
indicated that claimant required treatment for the correction
of the- Depuytren' s 'contractions of the middle' and fourth
fingers and the palm of his hands. Dr. Morrison felt these
could be attributable to an injury,claimant had sustained in
1966 although they also could be caused by heavy hand usage
which appeared to be prominent, in certain individuals regard­
less of their employmenL.. It was his opinion that the
contractures could be surgically repaired. • The employer
advised the Board*it opposed an own motion order reopening
for further treatment and time loss.

The Board, after reviewinr the e’ddence in this .matter, 
finds it is sufficient to warra.at a reopening of claimant's:
claim for his February 3, 1969 right thumb injury and not
for, the treatment of the Depuytren's condition. The Board
orders’ the. claim-^or this injury should be reopened when and
if claimant submits to the surgery suggested by Dr. Morrison
to correct the-right thumb problem and the claim rema.i.n open
until it is. closed pursuant to OR GjG. 278. ' '

• , ■ • IT - I  O. ORDERED'.
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- WCB CASE NO~ 79-3 386 , · _'.' May 8, 1980. 

SAMUEL M. WETZEL, CLAIMANT 
Olson, .. Hittle, Gardner &,Evans, 

.i. Claimant 1 s·attys.. . 
SchwabP, Williamson; Wyatt, Moore· 

·& Roberts, Employer.•s·Attys.·· ·. 
Request for ReviPw by Employer.· 

'1 ,· 

... . ,.,' 

The employer seeks-_ Uoard 1"cvie~ 'of the Referee I S {,.cde r 
which set aside its denial.of t\rfri 1 .5, J 9 79 and remanded the 
claim for payment ,.of chi"roprac;:tici'_ treatments to it,. assessecl 
a penalty equal to. 10~- 'o'f fhe .=,ninunt due for. these treatments, 
set· aside the denial of cic1'imont' s itggravation claim and · 
rernand_ed tne. claim. to 1:he cnployCr: and its carrier for . 
acceptarice and·payci~nt of all:beriefi~s, plui a l0t penalty 
paid claimant ·on: ·all _time loss: . if ari'y, that· should h,'lve 
been pai9 :::ommencing on· 'Rct9bcr 26_; _'197_8 'and continuin:1 to 
the date of the Referee's order,~ ancr awarded claimant 1 .s 
attorney a fee. The .'emplciylcr,: contends that . the aggravation. 

•'· .. 

claim.was not timely -f~led.'ari_d c,lairriant did not prov~ by a ~ 
preponderance of the· ev<,_;e·nce his' a,ggravation claim. The 
employer also cpntends that.its denial of the chiropractic 
bills was reasonable. 

FACTS. 
~ • : ;'i • • ' _? .. T• I • ; ; • I 

Claimant, a _46-y~ar-old mechanic. with Goodwin Brothers, 
sustained· a compensable_ inj ur:y to h:Ls. low back on April 23 ,. 
19 7 3 •. He was driving a new truck that had a "tire bounce". 
phenomenon which .caused-him to:be bounced forward -and backwacd 
in the cab. The in j ti_ry was'· dia.gnosed: as a . l umbos.acral 
strain. Claimant was released by Dr. Edward Moore, D.C., 
for regular work as of July 9, 1973 and found.to be medically 
stationary on July 12, 19 7 3. · 

The claim was in i :1-.:11 ly c::.-x,ed b,, a Dcterminution 
Order, dated October 26, 1973, wnich awarded claimant tempo.Lary 
total disability comp~n. ~tion. 

On April 1, ..... 1974, nr. i'-loore reported thut claim,7nt 
continued to have Licick pain and he c~)J::rt1~nced treatment and· 
chiropractic rnanipula tion. cm, September 18, 19 7 4, Dr. Moor,.::: 
reported he referrcc1 claimant to nr. ,~.,,, and that clai6ant's­
condition. was medically st.o.tionc.1ry with residual pain. 

. ' 
On September 24, 19 7 4, Dr. J. Nicholas_ Fax. reportc·d 

that claimant was fe,::r;1i.L of reinjud T''l his b.i1ck if he 
returned to· doing heavy liftin,·. 011 Uctober 19, 1974, cir. 
Fax released claimant f,:,1· r:,odified work. Dr. Fax, on November 
8, 1974, reported ·cLat claimant's n:,r.uition was stati.on2,ry 
and that claimant had rrndr:i·,,t.:8 permanent disability, \Jhich· 
would prevent him from doing ·heavy_ li . .f1.-.LI1g, bendin<J o-r 
stooping. Ile felt claimant. WLl:e; capable of light mechanical 
work or a bench-type ,,.;urk. _ 246::-. _ 

WCB CASE NO; ‘ 7 -3386' /.’May 8, 1 80
SAMUEL M. WETZEL, CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's attys. >
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer *s Attys.‘
Request for Review by Employer

The employer seeks-. Board review of the Referee's Order ;
which set aside its denial of April 5, ]979 and remanded the
claim for payment of chiropractic' treatments to it,, assessed
a penalty equal to. 10% 'o‘f the amnunt due for. these treatments,
set' aside the denial of ciaimaht'.s aggravation claim and ■
remanded the claim to t:he 'enployer. arid its carrier for
acceptance and'payment of all ;benefi cs, plus' a 10% penalty .
paid claimant oh all .time loss., if any, that'should have
been paid commencing on'October 26, '1978 and continuing to
the date of the Refefee''s, order, "and'awarded claimant' s
attorney a fee. The .employer,, contends that the aggravation
claim.was not timely ‘filed'arid claimant did hot prove by a
preponderance of the'evidence his aggravation claim. The
employer also contends that its denial of the chiropractic
bills was reasonable.
FACT .' 1 . ,v-

Claimant, a .46-year-old mechanic, with Goodwin Brothers,
sustained a compensable injury to his.low back on April 23,
1973.. He was driving a new truck that had a "tire bounce", 
phenomenon which caused him to^ .be bounced forward and backward
in the cab. The injury was •diagnosed;, as a .lumbosacral
strain. Claimant was released by Dr. Edward Moore, D.C.,
for regular work as of July 9, 1973 and found-to be medically
stationary on July 12, 1973.

The claim was ini.iuily closed b’^ a Determination
Order, dated October 26, 1973, which awarded claimant temporary
total disability compr;n„ation.-

On April 1,-^1974 , Pi. Moore reported that claimnnt
continued to have back pain and he cr;i;'iuenced treatment and
chiropractic manipulation. On.. eptember 18, 1974, Dr. Moore
reported he referred c.iaimant to Dr. . ...\ and that claimant's-
condition was medically stationary with residual pain.

On  eptember 24, 1974, Dr. J. Nicholas Fax.reported
that claimant was fe:irri,.L of reinjurirq his back if he
returned to doing heavy lifting. (jii October 19, 1971, Dr.
Fax released claimant for modified work. Dr. Fax, on November
8, 1974, reported that claimant's cv'.'j uition was statronc.ry
and that claimant had rrrd':) ate permanent disability which
would prevent him from doing heavy, li.fuing, bending o5*
stooping. lie felt claimant was capable of light mechanical
work or a bench-type work. - 46-
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In January 19 7 5, c ~ o._;_:n.Jnt went t0 +-J:e Disability P reven­
tion Center. Claimant was examined by Dr .. Nonnan Hick ::1an, a 
psychologist, who repo;~' . d lha t 'clair:io nt had an 8th q.cade 
education and had oiJtaincd a GED w;1.ile: in the service. 
Claimant had worked a~r ;-i truck mechanic for 28 yectr:::i, this. 
being his only occupation. Claimant JJvised Dr. Hickmon he 
did riot expect to return to his forme~ job and felt he could 
hold down ·a full-time JOO if it was wi"thi.n his ability. 
Dr. Hickman reported that claim-int was experiencin<J. rnoderat~ 
depressive reaction be~:uuse of his. prnscnt situation. He 

· found no· evidence of any severe neu1·osis or psychosi!:.> c1nd 
classified claimant as a 3. Dr. Hickman felt the moderate 
psychopathology was moderately relaLcd to the alleged _;_njury. 

Dr. John Thurlow, medical examiner, upon claimant's 
discharg~ from the Disability Prevention Center, opined that 
claimant had a minimal to mild loss of the use of the back 

·aue- to his industrial injury. He felt that a job change was 
advisable and that claimant should avoid heavy manual labor. 

The claim was agair. closed by a Determination Order, 
dated Apri 1 8 ~ 197 5, which. granted cl-cu.man t additional 
temporary total disabilit/ compensation and compensation 
equal to 32° for 10% unscheduled di;,ubility for his l~w back' 
injurj ... This Determination Order was appealed and a Referee 
granted claimant additional compensation equal to· 80° for 
25% unscheduled disability for his low back injury. 

In April 1976, o:~. :·ax n,r,orted that claimant was 
having increasing problems witi his buck. Claimant was 
complaining of pain in hi,; back and pain down into his right . 
le,g and some pain in the left leg. D.!.". Pax reported this 
was a new problem which h,:d not been present before. Claim,:rn t 

·was. hospitalized and ]:Jl.1ccd in tract i,1n. Dr. f,' ax's di,19nosis 
was · a· .1 umbdsacral strain w.i th· ck(Jcncr.::i ti vc disc disecisc. 

In June 1976, ~r. Moore reported that it was his opinion. 
that claimant would h,-1',l' lJCrrnanent partial disability and 
should receive chiropractic manipulaL..ions to the· lumbai.- , 
spine to aid in healing o~d to prevent any more disability. 

A ThirJ Determin~tion Ord~r, dated June 30, 1976, 
awarded claimant ad(:i llonal temporary 1.ctul disability 
compensation and additional ctIT<[JCnsation equal to 16 ° for 5% 
unschedul~d disability for•his back i-,jury. 

The· Orthopaedic Con::::;ul tahts, in Au,mst 19 76, dia.gnosed · 
chronic. lurnbosacral strai·n with sciatica and probabl/ :1dd a 
herniated disc at LS-Sl. on the right. They did not feel · 
that claimant I s condition was station..tr.{. · 
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In January 19 75, c"aj.mant went to tha Disability Preven­
tion Center. Claimant was examined by Dr. .Norman Plick.aan, a
psychologist, who' repor^ d that 'claimant had an 8th grade,
education and had obtair.c^d a GED while in the service.
Claimant had worked as' a truck mechanic for 28 years, this,
being' his only occupab.i on. Claimant advised Dr, Hickman he
did riot expect to return to his former job and felt he could
hold down a full-time 30b if it was within his ability.
Dr. Hickman reported that claimant was experiencing, moderate
depressive reaction because of his.present situation. He
found no evidence of any severe neuiosis or psychosis and
classified claimant as a 3. Dr. Hickman felt the moderate
psychopathology was moderately relaced to the alleged injury,

Dr. John Thurlow, medical examiner, upon claimant's
discharge from the Disability Prevention Center, opined that
claimant had a minimal to mild loss of the use of the back
due. to his industrial injury. He felt that a job change was
advisable and that claimant should avoid heavy manual labor.

The claim was again closed by a Determination Order,
dated April 8, 1975, which, granted claimant additional
temporary total disability compensation and compensation
equal to 32° for 10% unscheduled disability for his low back'
injury. This Determination Order was appealed and a Referee
granted claimant additional compensation equal to’ 80° for
25% unscheduled disability for his low back injury.

In April 1976, D;a ;;'ax re;.'Orted that claimant was
having increasing problems witi. his back. Claimant was
complaining of pain in his back and pain down into his right .
leg and some pain in the left leg. D.-:. Fax reported this
was a new problefR which hr.d not been present before. Claim.ant
was.hospitalized and placed in traction. Dr. Fax's diagnosis
was • a'-lumbosacral strain with ' clcgoncrativc disc disease.

In June 1976, Dr. Moore reported that.it was his opinion
that claimant would hri\.c‘ permanent partial disability and
should receive chiropractic manipulauions to the'lumbar
spine to aid in healing and to prevent any more disability.

A Third Determination Orcitur, dated June 30, 1976 ,.,
awarded claimant aclcitional temporary Lctal disability
compensation and additional coir.pcnsation equal to 16° for
unscheduled disability for’his back injury.

5%

The■Orthopaedic Consultants, in Aunust 1976, diagnosed
chronic lumbosacral strain with sciatica and prob£ibly had a
herniated disc at L5~ 1 on the right,. They did not feel
that claimant's condition was stationar/.
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Dr. Hickman,. ah,o in August 197( .. c:portcd. tha't cV.:..i;.1ant. 
felt he had not recovered fro~ii :,i.:i physical problcn,..-3 l:hc way 
he thought he shouJ d :; : . : Lad not rec.-=d •,•~~¢! .:i.ny. voca:tional 
assistance. Dr. Hickman felt t:!1at these con'ditior.3 contributed 

,I' sign~f-~cant~~ 7o. a r"1:h•.-1< ::,e~·iou~ de:?riorat.ion · in cl ~:i~a.rit' s 
emotional· cond1. ti.on since January J.J , ::>. Ile rcporte>d. t..,1t > , _ , ... _ 
cla.imant. was verbalizinri n:or,~ symptorn-:3 thap he· die.,. in 197s:· -.-· · · 
and felt that he w,:,s mo,L·e disabler1 ,,.-,.~- 1:.han in 1975. r:r. 
Hickman Oi.1ined that the c] ,,i· ... u;·tt was currently suffering .. 
from moderately severe anxie t:.y te11•·d. in r1C?action with d0.prcs-
sion and pi::e-occupati'on with pl".ybii:;al and emotional c:omp~ainls. 

A Stipulation; dated Scptor,1bcc 21, 1976, reopeJ1,'u the 
claim effectiV(;? August 4, 1976. · ' · 

In March 1977, Dr~ '.·~oore reported that claimant's .back 
pc;tin had increased and that he \vas tre·ating claim.ant three 
times. per week. On June- 16, 1977, Dr. Fax reported that he 
felt claimant's condi t:;.on· was station::-try as of May 19, 1976. 

On October 27, 1977, Dr. . ··!:)ert ·St)wdy ·reported.that jn 
his opinion the clai11i cuuid be ,- Los·c.:l , ... '.j th ,m qppropri.'ltc · 
award. of disability comnensur.ace wi t11 tne existing impairment 
of funct:i~n-. He also rt.~.-·CJ.1:led that clai.m,int wa·s usin(J ·,tfl· 
electrical stimu¼ator. for ·pa in relic.: L · .Claimant stated· th.3t. 
his pain was .in•creaserl b/ b(!IHling, liftinq, periods of 
sitting and jarrin~ but that walkin~, ~tanding,·and lJing · 
flat did not increase h::.r, pa.in. Claimant said he was taking . 
no medication. 

A" Fourth Detern.:i ilc.1 U.on "Ord~r, r];': -i_(· /; Z~0V4::!mber ·.]. 7-, 197 7, 
which awarded claimant addi tioi':Jl temporary total ~1isubi.1,i t:1{. 

Dr. Arlan· Quan," a psy'chiat-d.st., in Jan~.:try- 1978 .. di~,,1nos~d 
mild to moderate depr,"r:;.: .'. v,~ · llClD'osis. Ile f(~lt:. th.:i.t claim.:u~t 
appeared to have a depress'ion which Wds related to hL· 
industri:::.l injury. Dr. ()u;,11 :t2l t . the· psychiatric condition 
was· not severe· enough to preclude c-". ... :1ii .. int from performins; : 
gainful employment. He .f~lt Lk retraining or reh.1iJili tation 
would be part of any psychoth~rapeuti~ program. 

Also, · in January J..; ·; 8, Dr. Fax .re,ported claimant' s · 
limitation appeared· to be appro:<imatE:ly 1/2 hour -of z.i ctirig 
and that 11,e could· star:c."l [or reasonably, longer peripds of · 
time without much discomfort. · He si...ated he had not no ... :..ced 
any psychopathology or· :f nr,ctional overlay in cia.1mc:!nt •·s 
condition. He .n9t<a.:cl -~hat clai:nant h.:.,d 0otten somewhat. . _ 
depress·en during a perio·d of L.i.i,:e· because of chronic· pa:j,.n 
but he did not feel ti1c1t cla~mant had .:i.:11y significant. psych..:,­
logical overlay. 
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Dr. Hickman, a.U->o in August 197C. . cportcd. that claii.iant
felt he had not recovered frorij :iis physical problons the way
he thought he should had not received any vocational
assistance. Dr. Hickman felt, that these conditions contributed
significantly to a rath'.i’ serious deterioration ‘ in claimant's
emotional condition since' January 1375. he reported t hat r __
claimant was verbalizing more symptoms than he die. in 1975 ;
and felt that he was mo.i.e disabled uhan in 1975, pr.
Hickman opined that the cl was currently suffering
from moderately severe anxiety ten''i")n reaction with depres­
sion and pre-occupation with physical and emotional complaints.

A  tipulation^ dated  eptor.iber
claim effective August 4, 1976.

21, 19 76, reoperi'^u the

In March 1977, Dr. Moore reported that claimant's back
pain had increased and that he was treating claimant three
times per week. On June 16, 1977, Dr. Fax reported that he
felt claimant's condition was stationary as of May 19, 1976

On October 27, 1977, Dr. . -bert  pady 'reported.that in
his opinion the claini i.uuld be . [.osod ruth an appropriate
award, of disability commensurace with tne existing impairment
of function. He also or ted that claimant was using an
electrical stimulator, for'pain relit.-!'. ■ Claimant statod-that,
his pain was increased b/ bonding, lifting, periods of
sitting and jarring but that walking-, standing, and. lying
flat did not increase h:!.s pain. Claimant said he was taking
no medication.

A Fourth Detern.i iiti i-xon 'Order, daub I-Jovember •I7-, 1977,
which awarded claimant additional temporary total disability.

Dr. Arlan Qucin, a psychiatrist, in January 1978, ciiagnosed
mild to moderate depron.i'.vo ’ neurosis. lie felt that claimant
appeared to have a depression which was related to hi:-
industrial injury. Dr- Cann ioit the'psychiatric condition
was- not severe' enough to preclude cl.:iii..ant from performing •.
gainful employment. He f-?lL tiU;; retraining or rehabilitation
would be part of any psychotherapeutic program.

Also,'in Januair/ Dr. Fax .reported claimant's
limitation appeared'to be approximately 1/2 hour of .dieting
and that he could' stand for reasonably. ].onger periods of
time without much discomfort. He sLated he had not no^xced
any psychopathology or'functional overlay in claimant's
condition. He .noted that claimant had gotten somewhat
depressed during a period of Ixii'.e' because of chronic pain
but he did not feel that claimant had any significant. psycliO-
logical overlay.

O

O
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In l'cbru~:ry :: 0 7 ;:i, D rs. F 10:~,inq ,:md Hickman reportc.:d 
th,1t r..::Lci.i,11an1.-. 1 :c; ,iis,q·,,:i·,i·:,'_,::vnts for the 1ast_several .yeilrs 
had b:rowi!, l: about· ~; ;_ tjn"i. Li cant ,,:,motio1t.J. l cfotr.:rioration since 
1\u~1usl.: l'J';G. Ii: •.·.'c,s tho;~- opinion that there had been 
signific0nt increa~c l~ depression, ~licnation and distrust 
of o!:.hcrs. It was their o:,ir.i011 that claimant's increase in 
psychopathology betwcc1·1 19 76 and 197 R was directly and 
materially related,.,to,""his feelln,gs that :he .had .. not in11_')roved 
physically and to· the 1 ;_;..:.:t that he harl not been able to 
reti;rn to gainful employment. 'J'h-.:.-y ielt that claimant· had 
lost all hope that he \-v'·.),,ld ever improve. It was their 
opinion that the prognosis for res '..oration and rehab.il·i tat ion 
of clai r,icrn t was quite 71.1.1 rdcJ. They concluded the psycho-

· pa tholoqy was now permanent and mllsl., therefore, be considere:!d 
in conjunction with physical limitations placed on him by 
the rnedi cal doctors. 

C1.airnant 0ppc0.lc.::J the Four .. >, flc:U:rwina.tion Order ;1nd, 
afb2.r a. hearin~i, a Rcfc:.,-, · ! 1JL:11 '..r.'c! claimi".rnt i".rn addi ti(Jno_l 
award of compcnsatL.·r, equal to· 112° fur 35~ unscbeduled low 
back disability. This ~~v0 c·l~imant a total· of 75t unscheduled 
disability for hi'B i,:;l..;: .injury. Cl.1i,;,,1;1L ~,ppealed the Hcfer.ee's 
order, con tendinc; he: \.;as :10rn-.:.:-rc.:'.1~ tl y anc: totally dis ab led: 
The Board, in Octob'.~~:- ·i j, J, entered i ~:•; C';.··der on Review. 

· which granted clciii1k1.nt an a'.vi·~rc1 , ,£ c011,~•cnsation f'qual lo 
192° £or 6Q!l unschec7.111,~.-i Luw Li!Ck nis,7>,iJ.i Ly in lieu of any 
previous awards o (: LllSchc:d ule::d _ (li '.:', ,,:·, i ~i C:'/ -

On October 3, J';)i!, Ur. F;·::-: T•'t•,,:.·c,.:ci that he had r.-:c:,;ivecl 
a telephone :i:cport th:'1 t· L1H' ca,: tier wi sh,::d to ~;enrl claiman_t 
to .the Northwest P,--:in ,:_·,'!n t.er. He !:<.· :. t 1.i:dt this might:. 
bene f i-t cl,Ji rnant. On Oct,-,hr:-1~ .L':: , 1 ~ f8, D c F' a:-: ccport•.:c. that 
he felt there was VCi.'j 1 •• ~ttJ.e furthc-:~ :c, .::1~:cl lhc1t miqht br. 
of benefit to l~J.a.imc1nt other the,;·: i:.:o r<2i°cr him to one of the 
two Port :Land Pain CcP ;._,, ,·,. Dr. l•' a:x s trr:i:~·, 1'1 :_·~conm,cnded 
that arrancrernen t:; 0e made to ha·ic cJ -::LL1t,an t enrolled· .: n une 
of the Pain Centers . 

. In February 1979, n~-. 1'a;: ,:eported that tl-ic, c;i.i. :·opractii..:: 
treatments were not . ilU li1ori zed nor l'• ;(:(,::·ai1Cl, cl0cl by hi IT. ::,,1c1 
that he was unaware tha.t clai n.a,, c haci been getti;1<; ,~::1..i..1·opractic 
treatments. 

In May 1979, Dr. r,,-;.;1 Poulson fcJ.t t:hat claimant should 
undergo a discoqrz:1,n. This wc1s r°,Dn.: anu the cuscoqr,, ,1 ,·1-•,-:1•.:m-
strated degeneration in_ t-:te disc at L3-4, L4-5 and L5-Sl. 
In May or early June 1.979, pr. Poul.:;c.;n reported th,,t: c~;;:i.;11.:rn·t 
was probably looking for flCGnc.1nent total ·disu.bili ty. Ile c'i id 
not feel that· claimant was permanently a:1d totally c]isahl-::~-1. 
Clairnan t said he worked .=ibrn, 0

.:. • l:v:o hours a day arourn~ his 
· ·dairy and that he kepc· l.:he machinery \,oing and did sornP 
welding. Dr_. Poulson assumed· U.·,~1t claimant wo.s doin~j ·,::o:r.-c 
than two hours of worl-: ,.: dciy in that t.ypP. of work.. In .:-July 
1979, Dr. Poulson repbrtid that cl~im~nt's condition wouid 
not be helped by surgP.r_: ,:~nci that he should 90 to tJ1c Pain 
Center. -2'4 9-

m
In February 1978, Drs. F.l.oriinq and Hickman reportod

that claliVian i:. ’ a '"iisaj'iiV'i •:a..;:;ents for the 1 ast several .years 
had broiKjnt about’ ultyri. licant omotioiiui deterioration since
August .19 76 . li: '.vus thoiu opinion that there had been
signi i:ican t increase in depression, dienation and distrust
of others. It was- their o|.'ir.ion that claimant's increase in
psychopathology betwccii 1976 and 197R was directly and
materially related., to,.,.his feelings thatlhe .had ..not inproved
physically and to•the lact that he had not been able to
return to gainful employment. They ielt that claimant' had
lost all hope that ho wonld ever improve. It was their
opinion that the prognosis for rosiorafion and rehabilitation
of claimant, was quite gi.iarded. They concluded the psycho­
pathology was now permanent and must, therefore, be considered
in conjunction with physical limitations placed on him by
the medical doctors.

Claimant appealed the Fouv,'.\ Dctcnuination Order and,
after a hearing, a Refc*-' granted claimant an additional
award of compensation eijual to‘112° 'fur 35Q. unscheduled low
back disability. This gave c.iaimant a total'of 75% unscheduled
disability for hts t'UL'j: injury. Cl--v,i..',:.,ii-. appealed the Referee's
order, contending he; was ncrn£:n>;;ntly and totally disabled.
The Board, in October i 9 / a, entered i.-'-n 0,-der on Review,
which granted claiiiu'tnt an award -f coiurensation equal to 
192° for 60% unsched.ulI.c.»w back disabi.l it,y in lieu of any
previous awards of unschcciuled ylis.'.t'ji.licy.

Oh October 3, J.9 73, Dr. For ri’’..).-,,L.od that he had rreeived
a telephone report that Llu' carrier wishe.d to send claimant
to the Northwest Pain Center. He felt i.i;at thi.s might
benefi-t claimant. On Octr.b-cr .id; . 1978, Dr. Fa:-: reportoa that
he felt there was vcj.'v Little further lo a'dd that might be
of benefit to claimant other th.an to refer him to one oi the
two Portland Pain Cerd;.L;.i.':;. Dr. Fax stro;m'ly recommended
that arrangements oe made to have claiiaant enrolled’in one
of the Pain Centers.

• In February 1979, Dr. Fa:-: reported that the chi ropractic
treatments were not 'autiiorized nor oicoiiLiicnded by hi.rr, and
that he was unaware that clairinnc had been getting cho.ropractic
treatments.

In May 1979, Dr. Poulson felt that claimant should
undergo a discoqram. This was dona ana the discogrademon­
strated degeneration in  uie disc at L3-4, L4-5 and L5- 1.
In May or early June 1979 , Dr. Poulson reported that c,'idriian t
was probably looking for permanent total 'disability. He did
not feel that- claimanL was permanently and totally disairlod.
Claimant said he worked about, -two hours a day around iiis
•dairy and that he kept' tne machinery going and did some
welding. Dr,. Poulson assumed' li'iat claimant was doing-niGre
than two hours of work a day in that type of v/ork.. In July
1979, Dr. Poulson reported that claimant's condition would
not be helped by surger-/ and that he should go to tlie Pain
Center. .-24 9-
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in July 1c9 /9, Dr. Moore .reported that. his treatments Q. 
were necessary, his char'lPS Wt.. ii:::: reasonable, and t11~1t. all • 
his charges were for .,Lr :ices actually J cndcrcd. . He indic::.itcd 

lhe f.ir,st .~~eated .clai~1.=rn~ :~n_.~ _1·:l 28, 1973 and hac~ l-Ontinued 
to treat,him up_to th : l.~~1.t time .. 

) ,t ,. 1 • ' ' ' 

. ' '. ,,,, ' . ' 

On_ April 5,, 1979,. U10: :-:: : ,•. ,,:;r Jc·1iod tl1c r,aymcnt of ·l 
bill frbrn Dr. Moore. 11 /1 1,ril 1979, e1,c-:.i.rnant, by and through 
his attorney, rcquest.ed a hc;.,.r:.L,J vii.the clcniu.l of the· 
chiropractic bill. 'l'h.'. '; ·,:..:quest was amended to include: tr:.e 
de f:,cto·denial of ·c1.aimant 1 s c1.qrrr,1vdl.Lon clo.i'm of October 
19.78, claimo.nt's·'-entii·l· 1, ,r,1- Lo disability benefits, .::nd 
penal ties ~nd at to ~·ncJ' s fees. 

In May 19 79, t1:r_• .:..:. :ploye: , by ·•1 r.r' '.. i1n_juqh its carrier, 
denied that clair:,ant was cin tit Ll.d Lo the 63 chiropr.-:ictic 
treatments from Dec01 l,,'1 ~, J.978 thr1J\Jr11l Mdrch 23, J 979 
since they were not. reconuncnc'lc~1 by ur. Fax. Further, the· 
employer indicated j t ,., 1:_. wJ.llinq and nblc to_ provide any. 
necessary medical .:.rczitrncnt st;:,rnj tt:cu · tci it .on behalf u.t the . . 

claimant us it may be :r ~- L .1 c~.._,J to and required by his inj urics 
as a resu~ t of th.L.., Hi jury. Purthc1.·, cue employer inriic .. u:.ed 
it had not received any •·l aim oi aggravation within th·e 
five-year statutory 1A:..riod and the f:i ::;L Determination Oruor 
of October 26, 1973. 

Claim;;,nt tcstJ. f ied he P>T· :·, r.:..-.:r1c:ed increus inq :..;ci .i tic 
pain in October 1978 .ci.n:: L.hat without thc·chiropractic 
treatments three times a week, thi:' · ;)ain 'qot so ·seven~ be 
could not stand it .. Cla';r.::,it stated on Scotomber 22, 1978, 
he called the carri0r and requested Lhis claim be reop2neJ. 

The Referee on1cred that the, can:L .. .::c pay for the chir0-
practic treatments and set :isidc its denial of payment for 
these and awar_ded a 10 'l penalty to cl-:li.m:rnt for unreason;:h!c 
refusal to pay the chiropract·_.ic l.:rcatments. Further, the 
Referee set aside the ~~rrier's de facto denial of claimant'·s 
aggravation claim and remanded it L0 the employer for accep­
tance and payment of com?Or.3ation and awarded a 10% penalty 
on any and all temporary total dis,:i.o.'..:;..ic.y compensation due 
claimant. The Referee furthGr awarded claimant•~ attorney a 
fee. 

BOARD ON DE NOVO REVTl:: i 

The Board, a f te.r ck: novo review, modifies the Referee' .s 
order. The Board concurs with the· Referee's reversal of the 
carrier's denial in ordcriny. payment, of the chiropractic 
bill and the assessment of a penalty. 'l'he Board would point 
out the procedures were set iorth under the Workers'. Compensa­
tion Department rult~s by which a carcic:1.·-ernployer can ccntest 

• 

the rendering of certain mcdic ... :l servic"?s. In this case, a_ 
the defendant failed to iollow these rules. 9 - . -; 
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Also, in July 19/9, Dr. Moore: reported that_ his treatments
were necessary, his charies weie reasonable, and that all
his charges were for oer.ices actually icndorcd. Ke indicated

■ he first treated claiinant on ,^;ril 28, 197 3 and had continued
l.to treat-him up.to the-. -’vscr.t. time. -

#

of IOn April 5,. 19 79 , . Lhe ' c.-r/; i or. denied the payment *^4- i
bill from Dr. Moore. Ti A,.'ril 1 979, claimant, by and through
his attorney, requested a ho.ari..uj oii. rhe denial of the •
chiropractic bill. This ojv.iucst was amended to include the
de facto'denial of claimant's agqravatxon claim of. October
1978, claimant *  ’*^ntit !• to disability benefitsi and
penalties and attorney's fees.

In May 19 79 , ti:.e e;i;ploye r‘
denied that claimant was ent.it
treatments from Decoi l>.-''' 4, 19
since they wore not recominendo
employer indicated it v; i . will
necessary medical treatment sv;
claimant as it may be r:, L.^uod
as.a result of this injury. F
it had not received any ^Icini
five-year statutory period and
of October 25, 1973.

, by •••ii'.d i.hrouqh its carrier,
U'.d to the 63 chiropractic
78 through March- 23, 1979
d by Dj-. Fax. Further, the
inq and able to provide any.
biidttou'to it .on behal.f of the
to and required by his injuries
u.rthcj;, tiio employer indicaned
of aggravation witiiin the
the nii.'sL Determination Order

Claimant testified he ey.pcrxoneed increasing sciatic
pain in October 1978 anl uhat without the chiropractic
treatments, three times a week, the pain 'got so severe he 
could not stand it.. C.lahru.nit stated on  eptember 22, 1978,
he called the carrier and requested Uhis claim be reopened.

The Referee ordered that the, carrier pay for the chiro­
practic treatments and set 55.si.de its denial of payment for
these and awarded a 10penalty to cJ.aim.int for unreasonable
refusal to pay the chiropractic treatments. Further, the
Referee set aside the carrier's de facto denial of claimant's
aggravation claim and remanded it Lo the employer for accep­
tance and payment of componsarion and awarded a 10% penalty
on any and all temporary total disabilicy compensation due
claimant. The Referee further awarded claimant's attorney a
fee. '

BOARD ON DE NOVO REVTEVl

The Board, after cl<. novo review, modifies the Referee's
order. The Board concurs with the Referee's reversal of the
carrier's denial in ordering payment of the chiropractic
bill and the assessment of a penalty. The Board would point
out the procedures were .set forth under the Workers'. Compensa­
tion Department rules by which a cairior-employer can contest
the rendering of certain medic.:! services. In this case,
the defendant failed  o follow these rules.

V -250- _
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Boara···wcfo·l~J' r;-).,_·,·.-·:·nc L ,. Referee· 'on'.h'I's "set.tin-; 
aside of the de facLo · denial o :. Lh,·~ 1..:-1.1:ricr-cmployer of 
claimant's aggravation cJ::i i.m. • The Bo-:1rd is unable to find . 
that claimant filed Ii ,1alid aqijrav:it·.:_ ·;;, claim as required 
under Oregon law"': ORS f.Sfi. 2'1: (l)' provides ·that after .tht! · · 
last award or arranqc1;;cnl: of compens·_,1 ion,. an injured worker 
is entitled to additional compens.:!Lion, includiny medicu.l 
services for worsened COdd:c. t.ions resnl tinq from the original· 
injury. Subsec·t ion . ( 3) of th,-it. :::1:.1 ct.Lon provides th zit a 
physician; s report irii:;i,.--.1:t.Lng a need for L,rthGr medical . 
services or addi tiona.l. comp~nsatinn L; a claim for ag9ravation. 
The evidence in·· this caso in<licates tit at Dr. Fax's reports· 
in October 1978 do r~ol indicate a wor.:':eaing· of claimant'z . 

. condition. He does recomm::.-nd that claimant attend the Pain 
Clinic because of hi~ subjective c0~~J~ints of pain. Th8 · 
Board· finds that such a repo:,:--i: docs not constitute u claim 
for aggravation. ThcJ:t:·tun~, the Bqatd 't"'cvcrses that· portion 
of the Referee's order that SP.ts asiJ.e: the· de facto denial of 
claimant's aggravation c I aim and remand,'.'!ct ·it to it· for. · 
acceptance and payment of compensatiun w1til it was c]osed 
plus a· 10% penalty on all. temporary total disability comper1sa­
tion for the period of October 26, ]978 through the ·aa.te of 
the Referee's order, Sept~rriber 26, · 19 79. · ;r n addition, the 
Board also would ·reduce the attorney's fl.:c granted by the · 
Referee from the sum of $1,000 to tne sum of $500, .. 'L'ilis 
award of attorney!s f,:'.C:S is made for claimant's prevailing·: 
on the Fund's demi al 9f payment for the chiropract.i c ·treatments 
.herein contested.. Since the Board fotind that no aggravation · 
claim was, in fact, filed, it need r:ut decide whether t.he 
alleged agyravation claim was timely. 

ORDER 

The Referee's· order, dated September 26, 1979, is 
modified. 

That portion of· the r.~feree's order which set aside the 
de facto denial by the carrier of claimant's aggravation 
claim and remanded it to the employer and its carrier for· 
acceptance and payment of.all· benefits until the clai!f' was 
closed plus a 10% penalty to be paid to claimant on all 
temporary total disability· compensation,· if any, ·that should 
have been paid, commencing October 26, 1978 and continuing 
to the· date of the Opir,ion and Order is reversed. The . 
carrier's de facto denial of claimant's.aggravation claim is 
approved. . ,. 

f•r• """' - • ,-• 

That portion ·of the. Referc'1'.' s .ot:u.L!r which awarded 
claimant's counsel a f,:.c of $.1.,vOO- is modified and ·cl<1.imant·1 .s 
counsei is hereby .'.n·;araed a fee of !;;!)uu for prevail~ng on 
overcqming the denial issued. by the carrier for payment of 
the contested chirO)l."a(.;tic treatment:,;. 

- -- ......... - t .... 
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The Boar<i"wdul^J^ rdv.v;-£;g t. Referee 'on his settin-j
aside of the de facto'denial o  th''^ carricr-enployer of
claimant’s aggravation claim. The Board is unable to find -
that claimant filed .i ^^alid aq-jraval i •■.i claim as required
under Oregon lawi OR f. 6.2'/i(l)' provides that after .the
last award or arrancjoiii.,;r. i. of compens 71 i on, an injured worker
is entitled to additiona.l. compensation, including medical
services for worsened co*uixtions resulting from the original'
injury.  ubsection -(3) of that, section provides that a
physician's report iutii'-ti-ting a need for further medical .
services or additional compensation is a claim for aggravation.
The evidence in this case indicates tl*at Dr. Rax's reports-
in October 1978 do not indicate a WvOruuiiing of claimant’s
condition. ile does recommend that claimant attend the Pain
Clinic because of his subjective complaints of pain. The -
Board finds that such a report docs not constitute a claim
for aggravation. Theue'.ore, the Board -reverses that portion
of the Referee's order that sets aside the' do facto rlcnial of
claimant's aggravation ciaim and remanded it to if for
acceptance and payment of compensation mitil it was closed
plus a 10% penalty on all temporary total disability compensa­
tion for the period of October 26, .1 978 through the date of
the Referee’s order,  eptoiriber 26, 1979. In addition, the
Board also would reduce the attorney's fuc granted by the
Referee from the sum of $1,000 uo tne sum of $500. . 'Inis
award of attorney's fees is made for claimant's prevailing.' 
on the Fund's denial of payment for the chiropractic treatments
herein contested..  ince the Board found that no aggravation
claim was, in fact, filed, it need nut decide whether tlie
alleged aggravation claim was timely.

ORDER

The Referee's order, dated  eptember 26, 1979, is
modified.

That portion of the Referee's order which set aside the
de facto denial by the carrier of claimant's aggravation
claim and remanded it to the employer and its carrier for
acceptance and payment of.all benefits until the claim was
closed plus a 10% penalty to be paid to claimant on all
temporary total disability compensation, if any, that should
have been paid, commencing October 26, 1978 and continuing
to the date of the Opinion and Order is reversed. The
carrier's de facto denial of claimant's aggravation claim is
approved.

#

That portion of the Referot'.'s oraur which awarded
claimant's counsel a fee of $j_,u00 is modified and claimant's
counsel is hereby av/arded a fee of $5u0 for prevailing on
overcoming the denial issued by the carrier for payment of
the contested chiro jracuic treatment:;:.
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CLAIM NO. ·,c 416838 

LYLE AMMON, CLAIMANT. 
_SAi~; ·Legal Services, Defense Atty._ 
jOwn.Motion Order 

May. 9~ 1980 

'. 

l, 
I.; 

On December 20, J 1)·1.~ ·01c1i1,1ant,··.w.·.L-.· ht..!iping t,o :. jJt"- u 
large cant, c1evl: lopcc. .-.n·- ,:.1bdorn.i.n.:ti _Lr..:.rni cl.:.: The c laj m w~1: •.i.ni tia .il, · 
closed by a Determinatinn on:er dated M.:1~ 1-:-11 J.G, 19·;3 which . 
awarded claimant coripcnsation for ·tcmi_)or<--Lry total ,dfsabi.-.ioty: 
Claimant's a•:igravation_ ric_j1,::s hc1;_,e expired. 

On rebruary 4, 19 i3 O, Dr. _:'-. lv. !'le Ln trre repo1-·ti:!d that 
· claimant had· a large epi:jastric. h.-"rnia. ..ii: related. this ,>.o 
claimant 1-s· 01~igir:a1 in::;c..ry. c'i":1i1-\:1.{·;t underwent a h(<:niorxhaphy 
on February 4, 1980 wilic:1 w~is· performed· b'/ Dr·. ;.;crntyre_. 

The State · Acc.idcn t , Ins urd;,ce Pui1c1 on ,~oril ii, · 1.9 il J .:tdvis,::~-, 
the Board that it would not OP'.Josc ~1n Ov.j1 rioti~n O:rct12'r. 1·..:uiJ(jnintJ 
'd1is claim for the . recent s u_c(;ery ,.:md fo1: · time loss t.nat cl aj rr«::rnt. 
was ·claiming. · 

The Board, after reviewin0 the ,rn,./tcrial contain-~•! .,i..n (.,lis 
claim file, findi that it is sufficient to warrant.th~-~~opn1ng 
of claimant's claim and orders· the clai1n re-opened as :of ,t1_10. dcJte 
claimant was hospi taliz.ed for the surgery performed b~r Li:.:~:~ 
~-lclntyre and until his claim 1.s closed ·pt:.rcu.lnt to _the .provisioi1:;:; 
of ·ORS 656.273. , . 

IT IS SO ORDERED, 

CLAIM NO; Cl21906 
'I 

LOUIS WAYNE CROSS; CLAIMANT 
Alan Scott, Claimant's-~tti. 
SAIF, Legal Services, 6efense Atty. 
Order 

May ,9, -1980 

On May 2, 1980, claimant., .by and through-his attorney, 
~equested the Board to-issue an interim order, ordering ~he 

.State Accident Insurance Fund (Fund) to pay interim tempo~ary 
LOtal disability compensation benefits while it investigated· 
claimant's request for own mot~oh ._relief. _The Fund, ·in i\.pril, 
1980, in response to a.-Tetter. from the Board," advised .the· Uo.ard. 
that it did· not have . e·nough :.:/-nformatic::m to make a. decision on 
clairnant Is request for O\o:7n. mo_tion relief. r·_ 
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LYLE,AMMON, CLAIMANT
 AIF, Legal  ervices, Defense Atty
Own Motion Order .

CLAIM NO. '^C 416838 May.  , 1980

On December' 20, ' J 07.2 ' blaii.iant,'.v;.-.!.: hoiping .to • •'j, a
large cant, developed an'abdominai hernia,-.;- The claim wa: -rnitiail' 
closed by a Determination Oitier dated Marcli 16 / 1973 which.-
awarded claimant compensation for 'temporary total,disabi-xty.
Claimant’s aggravation ricjivLs have expired.

On February 4, 19f:0, Dr. W. McIntyre repor.ted that
claimant' had ‘ a large epigastric, hernia . .ie related. this. f-.o
claimant's- original injury. Cliilla'/t underwent a herniorrhaphy
on February 4 , 1980' w/iicii'was'-performed’bv Dr/ McIntyre.

The  tate Accident. Insurance Fund on April li,,.-1980 adviuc,:.-
the Board that it wouI.d not oppose an Ovsn Jiotion Order-. i '-o;;ening
vnis claim for'the .recent surgery and for 'time loss tnat claimant
was'claiming. •

. . IThe Board, after reviewing the ,mate'rial contained In cnis
claim file, finds' that it' is sufficient' to warrant .the .reopning
of claimant's claim and orders. the claim reopened as .of .the-date
claimant was hospitalized for the surgery performed by pr:; .
McIntyre and until his claim is closed pursuant to the provisions
of OR 656.273.

IT I  O ORDERED.

CLAIM NOi C121906 May .9, 1980

LOUI WAYNE CRO  , CLAIMANT
Alan  cott, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order

On May 2 , 1980, claimant, .by and. throug.h-'his attorney,
requested the Board to-issue an interim order, ordering uhe 
 tate Accident Insurance Fund (Fund) to pay interim temporary
total disability compensation benefits while it investigated
claimant's request for own motionrelief. .The Fund, in April,
1980, in response to a.'letter bhe Board,' advised.the' Bo.ard
that it did'not have .enough -information to make a, decision on
claimant's request for own motion relief. p

-252-
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is no provision in the Board's A_dministrati ve Rules 
nor in· the case law wh~ch would authorize the Board to order the 
payment of interim compensation as req0ested by claimant .. Ther2-
fore, the .Bo:1rd denies cla.i.mant 1 s request that the Bou.rd u:-der 
the Fund to pay temporar:-/ total disability compensation b0nefi ~--~ 
while it i~vest~ga~es .clai~ant 1 s request fo~ own motion relief. 

IT IS SO ORDERED. 

CLAIM NO. TC 260596 

WILLIER. FORSHEE, CLAIMANT 
EyohLMalagon, Claimant's Atty. 
SAIF,·Legal Services, Defense Atty. 
Own Motion Determination 

. ' .;. -

May 9, 1980 

·,::i: ·,· · : · · · On ·August 10-, 1970 claimant sust.Jined a compens.=;L le _·_1:njur~' 
to his back. The claim was initially closed by a D0term1nation 
Order dated July 13, 1979 ·.vi1ich awarded claimant temr-ioro.r:,, 1:.ot.:.i..:.. 
disability compensation and an award equal to 43 ~egrcc~ for·lS% 
unscheduled low back disa~ility. Claimant's aggravatio~ righ~~ 
have expired. · 

After·_the initial closure claimant underwent s,1r,:i.:.:ry 
which consisted of a fusion from L4 to _the scicrum. The cL:iim \-las 
again closed by a Det~rmination. Order dated_ October 22;· Jt74 
which awarQed claimant additional temporary total .d.i.sabiU, ty 
compensation and an additional .'award equal to' 48 degrees tOr 
15% unscheduled disability for his low-back injtiry. Subsoquint 
to this closure, two stipulations were entered into whicL rcsu. :c:L~ 

__ in claimant. receiving a total award of compensation t::(.1..1a •. to 224 
·aeg~e~s ~o~ _70% unscheduled disabi~ity for his low back inju~y. 

. . 

.. On December 29, .1977, . claimant was examined by Dr. - N. :r. 
Wilson •. - Dr·. Wilson fou.nd that claimant had. a pseudoarth,:-qsi_s· 
of.~he ~pinal fusibn. He suggested that claimant undergo additiono~ 
diag~bstic proqeduiei and po~sibly additional s~rgery. 

The _Board, under its own motion jurisdiction, in ~1:1 or-d,3.r 
<lated November 8,. 1978 ,. ordered the claim be reopened a3 0£ 
December ·29, 1977 and.to remain open untiL closured pursuant to 
ORS 656,278. 

·on January 24, 19 79 claimant was llospi tali zed and under­
went a myelo_gram and on January 2.6, 1979 a lumbar laminectomy anc:_ 
re~fusion at th~ L4-5 lev8l. Dr. Wilion, on March is, 1~30, 
reported claimant continued to have low back pain and rigi1t 
sciatica intermittently with any increased activity. He npinL~ 
that claimant's condition was medically stationary _and c.nG ·claim 
could be closed. Dr .. ·Wilson rated claimant's disability in the 

-253 ... 

There is no provision in the Board's Administrative Rules
nor in the case law which would authorize the Board to order the
■payment of interim compensation as requested by claimant, . There-
tore, the Board denies claimant’s request that the Board order
the Fund to pay temporary total disability compensation benefits
while it investigates .claimant's request for own motion relief.

IT I  O ORDERED.

CLAIM NO. TC 260596 May 9, 1980

WILLIE R. FOR HEE, CLAIMANT
Evohl Malagon, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

' ' ' On August 10-, 1970 claimant sustained a compensaV.h e in jury
to his back. The claim v/as initially closed by a Determination
Order dated July 13, 1979 wiiich awarded claimant temporary
disability compensation and an award equal to 43 decrees for 15%
unscheduled low back disability. Claimant's aggravatioii righL-c
have expired.

After'the initial closure claimant underwent surgery
which consisted of a fusion from L4 to the sacrum. The claim v/as
again closed by a Determination. Order dated. October 22, .1974
which awarded claimant additional temporary total disability
compensation and an additional .^ward equal to '48 degrees "or
15% unscheduled disability for his low back injury.  ubsoq.uent
to this closure, two stipulations were entered into whici; resu. :cl.
in claimant receiving a total award of compensation equa.. to 224 
degrees for 70% unscheduled disability for his low back inju',:y.

On December 29, .1977, claimant was examined by Dr. N. J.
Wilson, Dr. Wilson found that claimant had a pseudoarthi.osis •
of.the spinal fusion. He suggested that claimant undergo additional
diagnostic procedures and possibly additional surgery.

The .Board, under its own motion jurisdiction, in an order
dated November 8, 1978, ordered the claim be reopened as of
December 29, 1977 and to remain open until closured pursuant to 
.OR 656.278.

On January 24, 1979 claimant was hospitalized and under­
went a myelogram and on January 26, 1979 a lumbar laminectomy and
re-fusion at the L4-5 level. Dr. Wilson, on March 25, 1930,
reported claimant continued to have low back pain and right
sciatica intermittently with any increased activity. He opined
that claimant's condition was medi.cally stationary and cne claim
could be closed. Dr., Wilson rated claimant's disability in dhe

-253^



        
           
      

        
          

       
          

        
          
 

     

  

       
        

        
          

           

      

  
     

     
 

           
           

           
        

           
        

       

        
            
         

          
         

         
        

 

raoderately severe rar,1:ji:.:, and .fe 1 t that :1 J ·,,,;s able ··to PE'r form 
light to sedentary type ,o.i.: c1c .. ivi.__J and sLou::.d refrain from heavy ~ 

.work and any he·avy lifti11g. W 
' '• I 

... ·· On April 15, V)SO,· the State 1~cc;.,;l-.:nt Insurance Fund (Punc'l) 
., requested a dctP..'rminution df -clai;Jd:1t' s cur.-ront · disabili-cy •.. 'rhe :· 

Evaluati1;m. Division of' tll-.:? _v·/(.r-kcrs.' Com;.x'n·,·;.ttion Department, on 
April 25·, 19 80, rc:>,co1,·~i1cnc.cd that cldim:ni l ;Je _grant:.ed ariC.:i t .. ~onal 
temporary total disabil it.y c0mpensation frou Jan;,,iary 24, J 'l79 
through March 2S, 1980 .:u1d no ·addi thrn.:.i.1 .:.twurd for perm,~nt~;-.t 
partial disahility. 

The Board concurs \'II i th· this reco;rnm::nda tier,. 

t ~ • . 

Clai~nnt is h~reby granted te~porary total.di~abiity 
compensatioa from January 2·1.,-: 1979. throu9h Marer. 25, 1980· . ., :. 

' ' . . 

Claj.mant's attorne~• is hereby gr~rtted, as a reasonable 
attorney' fee, the sum o:::· 25% of the incrc.:.i:,,cd compensatio11 gra.nted 
by this order, not to cxce2d the sum of· $750. 

CLAIM NO. C 256782 

DAVID GORDON,· CIAIMANT 
J. David Kryger, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Ord.er 

May 9, 1980 

. ,. : 
' . . 

r ·,.:. 

• T • ~ • 

On January i, 1980,•ciuimaqt, by and thrciug.h'l1:1.s·.atto~n: 
requested the Board to ,~x1.-.~·cise its own n;cLion. jurisdict.:..on · ind 
reopen his claim for- his February 28, 1073 injury. ~~i~ ~laim 
had initially been closed· by a Determination O;n.i.,,•r, dated . 
January 17, 1973, whic;h was appealed :inci resulted in cJ.t~.rnaric 
being awarded compensation ~½uill to 80% ·unscheduled disability 
for his injury~ Claimant 1 s aggravation riy~ts have cx?~~ad. 

In December, i.'J'l9, 'Dr, John C{tcs·~er ·,:=eported i'.1at 
.claimant said his back ·pain had-increased.' NQ surgery was·· 
recommended. Dr. Chcst?r .. felt there wr~.: n0th1.rig that cou:.d .pe 

. done to "dramatically" help clairnan t. · He felt, 0ascd oi. claLr,<1nt 1 :: 

age, training, backgrourcl c1nd physical co:/ i ti or,, he was not 
suitable for regular work. In JrlJ)uary, 19 3 0, Dr~ Chci;:;_h..:~-
reported iny treatment provjded would be supportive and p~llia­
tive. 

-254-

raoderately severe rancje, and felt that able- to perj'orm
light to sedentary type .ot ac..ivi^y and sl'oii.ld refrain from heavy
.work and any heavy liftiiig. =

■' On April 15, the  tate hcc\.U.nt Insurance Fund (Fund)
requested a determination o'f ciainaiit's current ■ disabilicy. The ;'
Evaluation.Division of the Workers' Compohoation Department, on
April  5, 1980 , recbiriTitoncdd that claimaht be granted additional
temporary total disability compensation fron January 24, J079
through March 25, 1980 and no add:tional award for permanent
partial disability.

The Board concurs with this reconmiendaticri.

' ■ ORBdR

Claimant is hereby granted temporary total. disablity.
compensation from January 24,•: 1979-through March 25, 1980 ,/;.

Clai.mant’s attorne;/ is hereby granted, as a reasonable
attorney' fee, the sum of 25% of the increased compensation granted
by this order, not to exceed the sum of $750, - •

May 9, 1980■ , CLAIM NO, C 256782

DAVID GORDON, CIAIMANT
J. David Kryger, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On January  , 1980 , claimant, by and through 'hrs'attorn
requested the Board to exorcise its own n;c cion jurisdiction and
reopen his claim for- his February 28, 197J injury. Tni:.- claim
had initially been closed a Determination Ord-i*r, dated
January 17, 1973, which was appealed ana resulted in c] .li.mani:
being awarded compensation equal to 80% unscheduled disability
for his injury. Claimant's aggravation rights have exp,.red.

In December, i'J79, Dr. John Chester 'reported thaf
claimant said his back pain had increased. ' No surgery v;as
recommended. Dr. Chester' felt there was nothing that could.be
done to "dramatically” help claimant.' He felt, based on claimiant'
age, training, background and physical condition, he \^?as not
suitable for regular work. In Jajiuary, 19'30, Dr'. Chester
reported any treatment provJ.dcd would be supportive and pallia­
tive ,

m
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In March, 1980,, the OrthopaccEc Consultants rerorLed_ 
that claimant had a healed comor.;3sion fracture at D-lG, a 
solid fusion D9-Dl l, inc n~,-.sed~ dorsal k y1,hos is' and functional, 
ovE::r l'ay. · They found, as unrcla tcd conditions, a pos sL):" c.! 

dorsal aneurysm, arteriosc~erotic heart disease, chronic 
alcoholism.and drug dependency. It was their opinion that no 
curative treatment was recornrrv.!~clcd and noted that claimant's 
overall strength had deteriorated. They c,pined claimant was 
not physically able to perform in a gainful occupation. 

. ' 

On April 18, 1980, the State Accident Insurance Fund 
{Fund) indicated it opposcJ an Own Motion Order reopenin~ this 
claim.-· It did. not oppose an ordeL' granting additional 1 ~rmanent 

-partial ~isability. · 

'rhe Board, af tcr r8vie;wing this cl aim, finds it would 
be in the best interest cf the parties to 11.:i-.112 claimant I s 
request referred to tho He,ir ings Di vision. . The Refere13 shall 
conduct a hearing to cktcn,,ine if claimant's condition ha~ 
worsened since his last award or .::irrangement of comp_e,1so. cion 

due to his industrial injt,r/ and, j" [,0, the-extent of cL.1imant's 
disability. The Referee :,l,c.1ll cause a tr,rn~;cript of the proceed­
ings to be prepared -:,nJ forwarded , to tnc Le;ard along wi t!J the 
other evidence presented and his,~~com.~endJtion. 

IT IS SO· ORDERED. · 

CLAIM NO. B 96609 

ELMER HICKEY, CLAIMANT 
Douglas Green, Claimant's Atty. 
SAlF, Legal Services, o~fense Atty. 
Own Motion Order 

May 9, 1980 

On April 17, 1980, claimant, by and through his attorney, 
requested the Board to convene a hearing under its own motion 
jurisdiction to reopen his claim. Claimant had injured his bac~ 

,on December 4, 1964 and the claim for this injury was accepted. 
The claim was initially closed by a Determination Order, cated 
~une 15, 1965, which awarded claimant compensation equal to 40% 
disability for ''loss of function of an arm for unscheduled 
disability". A stipulation increased this a~ard to' 55~ loss of 
an arm for unscheduled disability and 20% loss of function of 
the right leg. Claimant's aggravation.rights have expired.: 

Claimant contends his condition continued to det'eriorau;. 
A myelogram performed in September, 1979 revealed spondylosis 
defects at the L2-3, L3-4 and L4-5 levels. Dr. Ray Miller 
:ndicated claimant had been working as a carpenter. , 
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c
In March, 1980, the Orthopaedic Consultants reported,

that claimant had a healed compr .iss.ion fracture at D-IG, a
solid fusion D9--D11, incre<-.sed dorsal kyrdiosis' and functional,
overlay. 'They found, as unrelated conditions, a possiolo
dorsal aneurysm, arteriosc j.erotic heart disease', chronic
alcoholism, and drug dependency.. It was their opinion that no
curative treatment was recommended and noted that claimant’s
overall strength had deteriorated. The^y c:.pined claimant was
not physically able to perform in a gainful occupation.

On April 18, 1980, the  tate Accident Insurance Fund
(Fund) indicated it opposed an Own Motion Order reopening this
claim.- It did. not oppose an order granting additional , ermanent
partial disability.

The Board, after reviewing this claim', finds it would
be in the best interest of the parties to have claimant's
request referred to the He:.!rings Division. .The Referee shall
conduct a hearing to d'-'torndne if claimant's condition has
worsened since his last av/ard or arrangement of compensacion

C

due tohis industrial injury and, :i.' so, tne-extent of claimant'.s
disability. The Referee r.hall cause a truns3cript of -the proceed­
ings to be prepared and forwarded .to tne i,oard along with the
Other evidence, presented and his recommendation.

IT I  O ORDERED.

May 9, 1980

C

CLAIM NO. B 96609

ELMER HICKEY, CLAIMANT
Douglas Green, Claimant's Atty.
 AIF, Legal  ervices, D<=»fense Atty.
Own Motion Order

On April 17, 1980, claimant, by and through his attorney,
requested the Board to convene a hearing under its own motion
jurisdiction to reopen his claim. Claimant had injured his back
on December 4, 1964 and the claim for this injury was accepted.
The claim was initially closed by a Determination Order, dated
June 15, 1965, which awarded claimant compensation equal to 40%
disability for "loss of function of an arm for unscheduled
disability". A stipulation increased this award to 55% loss of
an arm for unscheduled disability and 20% loss of function of
the right, leg. Claimant's aggravation•rights have expired.

Claimant contends his condition continued to deteriorate.
A myelogram performed in  eptember, 1979 revealed spondylosis
defects at the L2-3, L3-4 and L4-5 levels. Dr. Ray Miller
indicated claimant had been working as a carpenter.
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October, 1979, Dr. John Raaf indicated cluimant had 
had back pa:..n all of hi.s life and had had two back surgeries. -
-Claimant indicated he had back pain and right leg pain. 

The OrthopaedJ.c consultants in January, ~JS~, opined.. . 
that claimant's conJitlon was stationary and t~ere was no need tri 
reopen this claim .. They noted that whilc·clalmant had_progi~ssivc 
• !generative osteoarthritis condition, his r,resent back problems 
were definitely related to both of his industrial injurics·_and 
subsequent treatment. Claimant had injured his back in· 1963 ana 
1964. The Fund provided workers 1 compensation coverage on the· 
la~t inj~ry. It was the Orthopaedic Consultant 1 s opinion that· 
claimant could not return to carp~ntry work and rated the iotal 
loss of function due to these twc injuries in the range of 
moderately severe. They did not feel claimant had any increased 
disability in th~ right leg. 

On February 7, 1980, L:1c :'uncl advised claimant rrnd his -
nttorney· that it would cGJ,\:inu12 to pay f::,: Jny medical t1·cdtmt:int 
related to his 1964 injury. In April, 1980 1 it advised t!1e. 
Board that it opposed tl:c: Uo.:ird reopeninJ this claim unde.c its 
own motion jurisdiction. 

The Doard, after reviewing th~ ev~dence in t~is clAim, 
finds it would be in the b0s t interests of the parties if •it 
remanded this case to b1e Hearings Divi.sl8n for a hearin0. The 
issues at th·e hearing are: (1} wh12t.her claimant's condition has -
,vorsened since his las l 0w<1rd or arra:1qen.<..:n t of compensation; 
(2) is this worsening, if any, re~ated to his 1964 injury, and 
(3) v,hat is the extent o; claimant's Clir1·:::1~t disability. rJ~--.0~1 
the conclusion of the hear1n0, the ~~fcree sh~ll cause a transcript 
of the proceedings to be pre~dred and for~arded to the Bo~rd, 
along with a recommendation on the above issues and the o,her 
evidence introduced at the tearing. 

IT IS SO ORDERED. 

-256-

In October, 1979 , Dr. John Raaf indicated claimant had
had back pain all of his life and had had two back surgeries.
•Claimant indicated he had back pain and right leg pain.

The OrthopaedJ.c Consultants in January, 1980 , opined,
that claimant's condition was stationary and there was no need to'
reopen this claim. They noted that while claimant had progressive
■ ?generative osteoarthritis condition, his present back problems
were definitely related to both of his industrial injuries' and
subsequent treatment. CJ.aimant had injured his back in'1963 ana
1964, The Fund provided workers' compensation coverage on the'
last injury. It was the Orthopaedic Consultant's opinion that
claimant could not return to carpentry v/ork and rated the total
loss of function due to these two injuries in the range of 
moderately severe. They did not feel claimant had any increased
disability in the right leg.

#

On February 7 , 1980, Lae I’and advised claimant aiui his •,
attorney that it would coj.tinue to pay fe-; any medical treatment
related to his 1964 injury. In April, 1980, it advised the
Board that it opposed the Board reopening tliis claim under its
own motion jurisdiction.

The Board, after reviewing the evidence in this claim,
finds it would be in the best interests of the parties if 'it
remanded this case to the Hearings Divisioii for a hearing. The
issues at the hearing are: (I) whether claimant's condition has
.vorsened since his last award or arrangement of compensation;
(2) is this worsening, if any, related to his 1964 injury, and
(3) v;hat is the extent of claimant's curr.'jnt disability, Dpon
the conclusion of the hearing, the Referee shall cause a transcript
of the proceedings to be prepared and forv/aided to the Board,
along with a recommendation on the above issues and the 0;:.her
evidence introduced at the hearing,

IT I  O ORDERED.

#
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CASE NO. 79-924· · · : May 9 ,· 1980 

BILLE. JONES, CLAIMANT 
Allen T. Murphy, Jr., Claim~pt's Atty. 
SAIF, Legal Services, Defen~e Atty. 
Order On Reconsideration 

. f' 

•·· .1,,.1 

On May 1, 1~ 80 the Stc:i l:.c..:. i\..cci<lont Insurance Fu 1--.J. l rund) 
requesb:~d the Board to n~1:,J,1sJ.der its ord,.)r in 'Lh~ above 0.:'"'.i·.:.l ·. _.c, ·· 
case. The Bciard found th:i.s case ;, ·.td riot bC:en . fully c.cv1..'. iopect and . 
remanded it to the Refer;.:?e: .:.o dl.'.!velop .:iddition.:i.l evidence on.:_ 
claimant's vocational potential,. his tra.inc.1.nility,· er.:pl0:/ubfi.ity 

· and his voc,:. l.:ional apti tudr~. The Board or,1erctl t'.1j;3 case· reo·"'.',.., . ..,,.; 
·as of the date of the hea.cing. The Fund c: . ..:.ntends that ti:,.:: i..0c1.r.u.' .,; 
ordering of ·::he claim to be reopened as of the date ,.Yi thg · · 
hearing is not clear anu questions the 1k1.:r1..: 1 s authority .:.:i •.• o :.;o·. 
It further contends that if th6 Dodrd wishes to do so, .lt bhould 
be allowed to offset ti1c temporary tot~l dJ.sal.>ility conipe:nsat.i: .. , 
payments against any future award ,:;f permanent pa!'.'tial c;.i.sability 
compensation. · · · 

The Order on Review states that this claim is to be 
reopened as of the dace of the he.3rinq, 11.·o.1':.iust 1, 1979. ''.':,c:ce 
has been only· one hearing in this case. The Board found l·hat 
this case had not been fully developed concc.·rning claimant'::: _ 
vocational potential, etc.. The i3uurd found that in order to reac;1 
a fair and just determination of the issues in this case, mor0 
evidence had to be developed on those issues. There is no evidence 
that ~laimant is vocationally stationari~ ~h~reio~~, the ~o~rd 
ordered the Fund to reopen the clriim in order t~-protect ~1~· 
status quo of the parties, pending a final decision. The Board 
docs not feel, in this case, that the Fur.d fs entitled to -off set 
the award of additional ·temporary total disability compensation 
agai~st future awards. Such compensation cannot be classified as 

• an "over-payment". 'l'herefore, the Board·, with the above explana­
_ tions, would deny the Fund's reqtiest for reconsideration. -

ORDER 

The Fund's motion· for reconsideration is denied. 

-257-
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WCB CA E NO. 79-924 May 9, 1980

BILL E. JONES, CLAIMANT
Allen T. Murphy, Jr., Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order On Reconsideration

#

On May 1, 1980 the  tale Accident Insurance Fund i.Fund)
requested the Board to roc-.msj.der. its order in the above ontit'. ju
case. The Board found this case iv.id hot been ,fully devvioped and
remanded it to the Referee co develop additional evidence on.',
claimant's vocational potential,, his trainability, erplo-.-abiiity
and his voc>ALional aptitude. The Board or-lercd thio case ' reoo^ ’
as of the date of the hearing. The Fund c..:ntends that the Lour^'.i
ordering of :he claim to be reopened as of the date oi the 
hearing is not clear and questions the itcurd's authority .;o ^.<o ..'-o.
It further contends that if the Board wishes to do so,.it should
be allowed to offset tno temporary total disability componsaci:-
payments against any future award of permanent partial cisability
compensation.

The Order on Review states that this claim is to be 
reopened as of the dai:.c of the hearing, Au'.just 1 , 1979 . There
has been only one hearing in this case. The Board found that
this case had not been fully developed concerning claimant'::
vocational potential, etc,. The Board found that in order to reacn
a fair and just determination of the issues in this case, more
evidence had to be developed on those issues. There is no evidence
that claimant is vocationa]ly stationary. Therefore, the Board
ordered the Fund to reopen the claim in order tq.protect the
status quo of the parties, pending a final decision. Th6 Board
does not feel, in this case, that the Fund is entitled to offset
the award of additional temporary total disability compensation
against future awards,  uen compensation cannot be classified as
an "over-payment". Therefore, the Board, with the above explana
tions, would deny the Fund's request for reconsideration.

ORDER
The Fund's motion' for reconsideration is denied.
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CA~E NO. 78-5867 

JACQUELINE MADDEN, CLAir.tANT 
PeteL Hansen, Claimant's Atty. 
SAIF, Legal Services,. Defense Atty. 
Own Motion Order_ - · · 

- " 

- - ----

M<1y 9, 1980 

On A_,ril 29, 19,.:,). -~;1:1j_;;,a,1L,.IJ'/ ·111d U1:·i'.:•1.1•:·h :·;:::"_.,-! __ ::u,·1:c"_.', 
requested the Board 1..0 -~:;.,,.c.:..~e .i.t.; c1·.-.1; •.·. J..u.1 :]:11·:.:,c:::/::·_ .· .. -,:., .. 
-_rrant her voc.;r.1.:ional rl.3112:d)ilit..1,:i,:n l.Jc,:1 1.c:':its. Th;, ::,•;,,,;_. ..... 
this request was that cl,1:.u,1t had sc,;e:i: -c,-,L ;,:_, .. .-i_,:••\'"; •.··,,- ', 
Referee's order on 1.-his po:u1t 1 Lut ':-,2,•:1 iiut tir.,0Ly L.i,_-._ 
.request for i_-eview. 

The Board docs :1:,· .. r:L·.(; L:,,, cc,i1t·.cr:i·:\.-;,,·::-; t,.:.:'.'. .C:}rth :i_;-1 

claimant I s peti t'io!·. \•: .. ,rL·,1,1 c.; -,~_;,c: ,_ .. ;,_·. 1·::-: : . . : •-' .: it::; oh·n ,;·,:) :- · ·.:,,:· 
j ur i sdictio1. . '_o rev ic1:1 c.: 1 .-.-: j ,.,;·, i: ;:_-' ~: i:•>-i ur:• ~;::: -~:-_, 1.- . 1-·oc.;, i.::~,:,:: '_Li ::ch ,:1!~,_:i- -
1 i tat ion benefits . .;_-L c :1:, ~ ;_; 1. ,: , :~:: :~ ::;n. 1. :i . :'. .. ·,; C!:; c lai1nci::: ' . f. -.... ,-,_,,_,:; •.: • 

IT IS SO 'ORDEJ;_j;D. 

CLAIM NO. 373-103 

'LARRY MCDONALD, CLAIMANT 
·sAIF,.Legal·Services, Defe~se Atty. 
own Motion Determination 

May 9, - lc:i80 

On t\,-,rch 2~, 1973 c:l-:1im,H1-t SLL:,l_·_a_i_n-~~.:i L, co;np,-:rLSi'.L,·,~! l,1:\ur:.: 
,:o his left leg. '!'his cL::.i.r,t was ori~ri:;aJ1y· .:.~:·,)secl by~\ '/.::L-,!::-;.·_~i-.<-•~­
tion Order elated Oct.ob~r 2'), 197J ,,,-hich cp:,:rn(_:,c1 ne.ith::,·t i_ •• _; __ npor,1r:c 
total. disabi_L:_ ty nor pe.r.-ma:·.,c;1t partial' d+sabit i ty ·cowr,cr_~;.::i t·:.o:--!. 
Claimant's a~grnvation rights have· expi~e~. 

In Decen1ber, 1970, l)~c. St\.;'~~l1er1 LT. ~-~1c~;(1c~h11er rr~c,(':~:~:_--:/: t.t:..~.:c. 
claimant han a chronic dra iriin9 o:; :.:8omye Li ti:.; of. ::h2 le r L cUJ 1a, 
.Or. Schachn1:;:i_· rccorrun'.3r,ded ~hitt the clair:-1 l.;0 n.::op0ned uGt ·_:( 
claimant returned to the st::1~ionca1·i' st.ate. - Th2 ca.:-~::>-:1.- _::eo~::0n,~,: 
the claim on January 19, 1•~179 c1nd paid t::r,:m::,o.:.-c=:._c/ tot.a.!. c':.~::,·,l:~_:~i,· 
compensation from Jc.tllUiJ.ry A, 1979. Clairnz;;;::. r2-turnc,-; '.,:, .. ,Jr:~ 
with this employer on January 22, 1979. 

Dr. sc;1achner, in narch, 1030, repu::tGd t~1a1.: clct.:_r,1ar:t h::,(: 
chronic osteomyelitis cu1-n-.::ntly in a pccioC:'. of rGrnissior .. 
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JACQUELINE MADDEN, CLAIMANT
Peter Hansen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.’ Own Motion Order

WCB CA E NO. 78-'586 7 Mav 9, 1980

#
On A.rxl 29, i9r0 • clai;uauL,.by a U | ;v :

requested the Board to it.5 own i-.'. xa.i ;j a-.E:;.r
qrant her vocauional rehalu li La i:i> ;u . Tha
this request was that clabuioL had sC'^Mid- •('•m.-,..
Referee's order on uhis pouit, but hau .lOt tiirioLy Ja-.li:;.
.request for review.

The lioard does
claimant's petitior. v.'.-a: ru.u i;
jurisdictioi. to review cla.i
litation benefits.

i.'eques
Do.'.i V,'

it.s own 

u ..wUjo cl.aiina

1. •„ i 1o '■ ’
•U.i.
.- t

.1. P.

IT I  O 'ORDEIt'-'D .

CLAIM NO. 373-103
LARRY MCDONALD, CLAIMANT
SAIF, 'Legal•Services, Defense Atty.
Own Motion Determination

May  , 1 80

On March 2t, 1973 ciaimari-t suatainod a coraponsab’. o’ iniur\'
r.o his left leg. This ci.v.i.ivi was origirial.ly c.'.osed'by a nm.L.i-.a-
tion Order dated October 29, 1973 which gjranted neither l.^.npo\:a r-
total, disabili ty nor permanent yjartial' disability 'coinr'cr.saLicjr!.
Claimant's aggravation rights have' expired.

In December, 1975 , Dr.  tephen J. Bchachner reported tr.a c
claimant hao a chronic draining os toomyeli ti.r. of. tlie loi't:; uibia. 
Dr.  chachner recommended t)iat the claim be reopened unt'..'!
claimant returned to the stationary state. The carrier :.-oopenod
the claim on January 19, 19 79 and paid temporary total dir-.ahi?.i.o
compensation from January 4 , 1979. Claimant returned .■.olwi
with this employer on January 22, i979.

Dr.  chachner, in March, 19 3 0 , reported that claimant n ud
chronic osteomyelitis currently in a per.iod of remissicr,.
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On April 7, 1980, the carrier requested a determination 
of claimant's current disability. The Ev~luation DivisioL· of 
the Workers' Comp<.:msatio:i Department on 1-~"l::{ 2, 1980 reco,nmenc'c;:.! 
that claimant be granted temporary total disability compensation 
from January 4, 1979 through January 19, 1979, as paid ard tha~ 
he be granted no permanent partial disability. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from January~, 1979 through January 19, 1979, 

.c1s paid. 
I 

CLAIM NO. 941 C 23 55 74· 

DARLENE NAEVE, CLAil'.1ANT 
Richard Kingsley, Claimant's Atty. 
Lawrence Paulson, Defense Atty. 
awn Motion Order 

May 9, 1980 

In February, 1972 claimant developed t·endoni tis· in. her 
right arm while using lc:1..; grinding equj pmr..:nt. · Her claim was 
accepted and initially clo: .. cd on September 13, 1973 by a Deter­
mination Order. ClaimanL's aggravation righ~~ have expired .. · 

On March 24, 1980, ~laimant, by and through her attorn~y, 
requested the Boal."d to exercise its own me; tion jurisdi....::t.~oi1 · and 
reopen her claim. Later, various medical reJort~ were sent to 
the Board. 

In August, 1978, Dr. George Throop reported that h·o . 
weeks previously claimant had developed increasing right and left 
sh6ulder pain. Electrical studies of the right arm were r;nrmal. 
In July, 1979, or. Throop reported that claimant's ri0ht shoulder 
had never improved s i:1ce her ·original problem. 

In January, 1979, o~. l1ichael Baskin indicated claimant's 
"n'!cent problem . was in the same area as her origin ... 1 
complaint." 

. Dr. Richard Cronk, in January, 1980, reported that 
claimant had a history of 7 1/2 years of difficulty .with her 
right shoulder. When he had last seen claimant in Octob~r, 1979 
she complair.ed of constant pain in her r.ight arm. · 

-259-
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On April 1, 1980/ the carrier requested a determination
of claimant's current disability. The Evaluation Division' of 
the Workers' Compensation Department on Miy 2 , 1980 recoiTimenced
that claimant be granted temporary total disability compensation
from January 4, 1979 through January 19, 1979, as paid ard thas
he be granted no permanent partial disability.

The Board concurs with this recommendation.

ORDER
Claimant is hereby granted compensation for temporary

total disability from January 4, 1979 through January 19, 1979, 
as paid.

May  , 1 80CLAIM NO.  41 C 23 55 74
DARLENE NAEVE, CLAIMANT
Richard Kingsley, Claimant's Atty.
Lawrence Paulson, Defense Atty.
Own Motion Order

In February, 1972 claimant developed tendonitis in her
right arm while using lens grinding equipment. Her claim v/as
accepted and initially clo...cd on  eptember 13 , 19 7 3 by a Deter
mination Order. Claimant's aggravation rights have expired.

On March 24, 1980, claimant, by and through her attorney,
requested the Board to exercise its own motion jurisdict.Loii' and 
reopen her claim. Later, various medical reports were sent to
the Board.

In August, 1973, Dr. George Throop reported that t.to
weeks previously claimant had developed increasing right and left
shoulder pain. Electrical studies of the right arm were r.ormal.
In July, 1979, Dr. Tliroop reported that claimant's right shoulder
had never improved since her original problem.

In January
"recent problem .
complaint."

1979, Dr. Michael Baskin indicated claimant's
. was in the same area as her origin^^l

Dr. Richard Cronk, in January, 1980, reported that
claimant had a history of 7 1/2 years of difficulty with her
right shoulder. When he had last seen claimant in October, 1979 
she complained of constant pain in her right arm.
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.:··. On ,\pL·.iJ .1.4, ·.l'.)~;CJ·, ::La:. -i::ca;_·,-! .:,._-;_,j _ _-·_;e::1 ::iii:.; .Ln:-;urcrnc,.i·c;_,,_;:T::.,_:_: 
1.-1f:,.s:lai:rnant•~; .1:E!([l1(!S;.: zinc: ci<•:ct': :i·: ;, _ _--, i:("::,pC,i"l(i_ to i.t.. ''.'h,. ::.:1-c·c.1.er, 
_on i\p}:"il 22, .1.980, ncivi~:-::·i-:i i•_;1-:;· :.;:.::.'::·;: U,a,: :i!: or:r,o:~cd ,H1 Cr.-,-Ti 
:-ln_t:i.on Order r-eopeni;1,,; tin.:, cJ.,::i.rr, 1-.,>:·.::·-i,_;.:': i r. r.i:::lt- dH,:n,, ,-----" 
ir:.-_:dc:!quate :·[;,:.::dic.:.1- or lc9.:.i:L ,·:x·u,_in;_,.,; f:o.i: t.:,,: i:,o.:',rci tG act:. 
•I ; . . . .' . , 

: •-;;-), : • .. ,• ., •. f•; ~• T ~ • 'I• ·•' -~•• l-.-• , •• :, ••-•= • att, . .1. ,_._c. -'-'--'"' 1.11, 1 '··'"-- i,.,1,.,, •. 1..1.-,i1 in ::hL-, ;· .i . .l.,::"!, --'l'he B,:i,u:Ci, 
finds the evidence 
ing of the cJ.~jrn. 
relief is dGaied. 

:Ls .i. r, .,:,1.r l: -~ i.c .i.(!n l: ._: t 
Claimant I ::i n::t:;i.,c.':,: l. 

t:o v.··~.11--t·::1:-i t: ._1 .~· 1';c:--.>._: _ _.: ... 
i:C) 1: O\·Jn i,KJ 1:--i.c:n ~.: :c:. :;-_; ic: t:.:Lon 

IT IS SO ORDERED. 

CLAIM NO. WC 262399 

JANET F. O~BRIEN, CLAIMANT 
Evohl'Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. -
Own Motion Order 

May 9, 1980 

On A1.1~;;_1:.:.-.t.. ~O, l~J·t:) \·_~..i ·:::i.n::_·lr;:. ~~t;~;t_.~-:.i.nec:i ~.:1 -<~<)nip.:7:n~i•~Ll.-1.e~-l 
injury to her back. 'l'i,i,· .. : .. .:1: . .111 •:r,::.; _-;_rdl:',.•;·,i.J:; c:los,)c1 b:.· ., 
Determination C-r:'lc.c c.iac.c(J f•lar·,_:ll -~-C, 1:.;n_, '.•1hicll m-1.=.,1·:':;·_:i ,:.1.o:i.i.1,:a11t. 

•• • ••· • • • ••; • . I • • • 

;...en-po•-ary to•--1 c·11·sa1)1· 1 1· · ·· -------,-,·--s-'•·i,--,- ··•-·1 --,- ··t· -----1 =r1· --·- ,., _'-- l_l .L. -· _. ,_,:l _ • • _.,._ .. ,,_.· l_.•.) ••• l.'\~i!. <1\..., .... .',i ,_,_;,•.• ,.L, ,_·,-,u,_'--_ ':'•_.1_;(:·~- ,_•.•) 

_ 32 deg:c:ees -:for. 1(1':', :_!nsc:1c_cl;..1lcd r:1 >,,,_,;~;_i__;__i._:_:,- i'c)}~ her l<:-.•~·-' :_, ·.::: i.;·i;_;:iry. 
Cla•1• a t1 •,-,,-- -, t' -•),.,;-..:,,:,• ~., .. ,,,,,..l --~••,·•\~•~-,-~ ,:_".) •... ,, .. l'i":,,.,i, •1- •·t•-,..,,, .mr;n .S.-.1,-_;:':)J.a\ia ion.]_.,._ ;Ill.,., Lu,·<.,:• l---·,:·.·'·-L' ··•· , .. , .... ,.J~'-.:.-•·--d, ... -l},. ,: .. 

orig inai closure, e.:l ai!llaii'.: ap[.ise!,,d_(!,:i t:,i: :)e: t~_nninatic-n ;:-- ·<:'._ :L", 
. resulting :i ,_-, u.C:icli tion~l :r,-:,_,_::,:1 o ;_: .1. o·z. t, ,1:-:,~:: .,:":!,! u lee? .-cii:_;.:;;_a .Li..r:.y :~oi.· 
ner low _back injury. _ .t\.L.~ .. tb.c cl ai;H ,_.;,:1:; ;_-,_,":iix-'nec1 on_ t,_-_11_; 

occasions· a·,1d. stipulation:-; •.-1,f.r·c! 1~1.::..er,:;:~i i.:-11:n" on t.0.-:0 l_-;,'.,:, .. i:,io·:·1!•.:, 
resui"ting in claimar:.t· {·e..:;.:_rv·in~j ·.::1 tot..·,l .. _- ,:r(!· ():c cor:1pcm:..c;.,ti-~-.:·. 
equal· to l!::2 de'..,---(i2::; for GO% ,rnr:(::·;t.::i(::iu_i.c).:; {:is.:-ib-ility ::.:,1:: :,er .H"/'v.­

back injury and an aware"; of :)_(i'.,'.; lo~:;s c.,f' !1;~-_,.· T,c2ft h::q. 

On Oecember 26, J.97:J, c:;..:timo.nt, l:,J i1:1d thrcl.i~;";1 i-::cr att.CJ;~;::;::/, 
n:?quested the Board t.o r2opc!n he:;_· cL-1.i.1:1 :;;..:.:0r its ·own m .... :__:_~(),-, 

·J·u_·r_:1·s··a1 i·cti'on. At-'-ac·hed 1·c· 1·:.-·1• 1•;,•··l""'"t ,.,,·1" ·., ,- 0 1Jc)-.,:.t . . ,.:.-c,-,. 1-)·,-L.. ~ 1- - .1.LC- - • t.::'-1 .!t!.::> •.. .,"J ...... .Lt ·'- .1 ........ ~l~t ......... 

l~. J. Wilson, dated J1_111e 2J, El7~) i:1 "'lri_,~::, ~-1e indicat:ed ·c: .. t~-

claimant' s limi tz,tibns we1:.-1:: in ti·,,:: ,nodera.te1 v sev0r8 crnge. :r:.=. - . . . - . . 
felt that claimant wo1.:).d_ ·;:;.ve to _be cu;-,:'.:.,;· .. :i:l lo li9ht to ~,,-,,;'_i_,'::r.,.a.c:y 
work, if she could return ·to c:up.1.c~ym·cnt. In January, .r:.-20, ;:i.,:. 
~-Jilson reported that clii.nr,.::,r.t sa·id st•:) \~·-.1:·; :-:.::i •-...-ing incre:1.:c;i .-:<:i 
difficulty with her lrn-1 bE,~k pcd_.n c:;nd .:1 s.;;nsation ·of r~:;_. _ _.:~ .• ~J ·.-.:a·:· 
in her left. foot. C:lairuui~!!: :,aid she !EiC::. :-..,.in· and ~1umbnci:;s in !ic:,­
left leg :which radiuU:>d_ into the ·':o..-:>t. D~-. i·Jilson recc-,·,,,;:::1-.r.ic,;i; 
that this claim be reopened f0r treatment and conside~at~on of 
decompression and re-fusion of tho L4-S lLvel. 
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■■ On Ap i;i 1 .1.4 , '.19 9 Ci •, --.n, v. . pon ;.t1 a-9 v:i.."’e9 .i.i'in nr u iic*.;' car.':':.':.:..'
<•> i: jCl.aiman t' n i.'ecjue u a c.1 a;';/;c A : a r':;;-:pr, a co i. t:.. 'An. ::.-i r r.i.a.r ,
o n /'Mo!:.:

vpril   , .1.9B0, acivio v.A-': i.;onr:; il.ai: .1': OjTponcd .-in Ov;n
on Order reopenin'., Liu.;- cl ",l.r;- I'-;.:i r. re.l.'l: nhere v.

.1. r, a d equate ued ic a !• or 1eq a ii. n ^.i n,, o.i;

#

-The !?>':'aj:ci, a 1: i; Vv.a.r.'.i.o.w i. nq !:iiO ir;rd:e.i.-ia ] in. :i.i.e,
J’inds the evidence is .i.ri.:.;;.; ii.-: i.c.i.en L a inrd'-; i Luc r.o v, :ir -.i .'•coc..;
ing of the cil.a.ua. Ciiiimant'n rogi,..;;;,:ijor own cotic-n j .::i.c.;u.ic i:.ion
relief is denied.

IT 'A  O ORDERED.

CLAI.M NO. WC 262399

JANET F. O'BRIEN, CLAIMANT
Evohl'Malagon, Claimant's Atty. 
 AIF, Legal  ervices, Defense Atty. 
Own Motion Order

May 9, 1980

O August ^0 , .1970 ."] a.iiKai;r.;.;sta.i. Gc a •compc- ;;.:,...le •
i jury to her back. 'ri'; .. i.aiia wa:-; .i.  .i i;.',.7;.1 y clorsod i:-y a
Determi atio Order dauod MaiC'.;]i .i.C , .'l.lyi, v/h.ich av/ard-:'. :i aiiiu tL
temporary toral disabilJ. y c-o;r.perisatio ,.:. -d a a ard e .ual y o
.32 degrees for. 101 u sciiedulod d i.;: .d: i..i..it-/ for her lev.- i /uiyy
Claima t.’ s.. aggravatio .ri'!i‘;i:s  ave- cx/d. ri'd . Sab.jec'jc l 'to .L!v.'
origi a.1 closure, c.lai'.aaiiv. appscal-ca Lae Determi atio /• ••'i:..ly.
resulti g .1additio al aw,:;;:d o 1 .i.Ol   Sk.-./edulcd .disae;i .i.i.r.y for
 er low back i jury. .A.U,-;.’ the claim v/.tt i.eope ed o ,fu(;
occasio s aud. S'tipuiatio .t v/.:,re ej.te.i.'eq i. i:o o tv.'o c...e,..islo . ,
resulti g i claima t' receivi g ii tot.ti. •■.  .rd' of compe s.a t i o..’
equal' to 192 degrees for 60^ u se:iOd'a.LOci disability ;icr iov.-
back i jury a d a award t.'t: 101 loss cd: ho.r .le.ft leg.

\nd throui/i i:e r a ttorn .rOn December 26, lO'u;, claiinant, b
requested the Board to reopen her cla.i..in irr.tcr its own me t.Lo,
jurisdiction. Attached to her request w-ts t report 'irciVi Dr
N. -J. Wilson, dated June 20 , 1979 in v.-h.-i-th he indicated '(/..i
claimant's ii'iriitations v.^ere i.n f.h-e moderately severe rui'.ge.
felt that claimant would, frive to be cc;rrh'..to light to so
work, if she could return to e.mp.loyraeu.t. In January, .licO,
Vvilson reported that cla.jm.cnt siiid sir::; \v..u: liaving increa;-:in'
difficulty v/ith her Iov; b.vick pa.in and a sen.saLion • of /.'i.-.-'i/ig
in her left foot. Claimai'.i: sa.id she liad pa.in and numbner^s
left leg which radiated, into the ":oot. Di. . Wilson recoi.r--ju
that this claim be reopened for treatment and consideration
decompression and re-fusion of the L4-.9 level.
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C'f;: r. 'i.a.
D.r.
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, On. February 1~, 1~80 the Boa~~ ~dv1~ed the Stat~ Accident 
Insu'i:ance E\.1 r1d' _(Fund) of cl aiin'a.n.1_·, s ruquest and a_sked l.L to 
adv:i.se .. the:'rioard of its rosition with Cf'Cjdl.d thereto_ .. ,:rhe r,_in,:l, 
on )\pril ).:SI 19 ~o <.dV i.sed the Bo.::trd U1.:1 t it,. opposed ·:ar,' .·i)'t:i1 n~otion 
order 'reopening the clai;1i "because ,the pnJi)Ondcranc,e,:ot cvidcnc.~ 1 

-~ • ~ • ' ! • . . ' ; ,' . . " 

• I 

in· their opinion, was ilg,:,:: -.. :i; fur".: 1 ·r. :.=u. -c. .>·:tl. intcrvcnti.0,1. The 
Fund. indicated· that i 1c _would cont.: r .. ::;· to 1,,a~, all related· m12di.c.i,· 

,. · bills. - Attached· to - th;~, 1°.'. t..l.:c1 was a rc-r:io:i:. from the OrU1opacdic 
-.- Consultants.:.- They opined·. that. because~ cla.1.mant. haq rat_h~i: 

unusual symptoms relatin9 to .her- ·1,ossiblc p.::-ct:doarthro~is .and 
because of her psych.-,lo,Jical makettu th•~Y ..:: ,~srJested caution in 

•· recommending·. a second opero. ti ve proceti_urc. 
·' 

. ... .. _.·The ·Board, af tcr rc.:vie,nny_ dll of the - e_vic:enc.u, . incl s 
- . 'that ;it -is- not· suff :i c_.$.cn t ·-tu. reopi:.;n ,cl,1ii:.: r, ._ 1 s ct~im_ •. -T:I!-' Bc:trd 

concurs with thL! rur.d th<.1t the clc1 i.111<1nt is cntitl9d t9 r;:anLinuin0 
medical care and treatm,~1t ils rela.Lcd to h(_t" ori(.jinal·in.711:.::-~: as 
·required under ORS· .... ;,ti. 2_4 '.). 'There ·'ore,.· t.b,-~· Board woul<l , . ._:.ny . 
claimant'~. request ,for own Hlotion relief. :,: .,- ._·, ·· 

~· .. -. . 

IT IS SO ORDERED. . . 

l 

. ~ . : . · .. 
May 9, 1980 ~.- . '" . ; ••• •• l" •• -1, 

WCB CASE NO. UNKNOWN 
:, ' ··,. 

ANCEL 'H'~ PEDIGO, CLAIMANT 
-~sAr"J:' '· /Legal Services, De.fense Atty~ 
Own Motio'n Determination- · 

•: ·; ~ .....,:,_ -.· -- · . ....:. ~- ~~- .. · --
.. ·.· ... 

•• • ••• J••,:~r, '• • • H •,: • •-•--

· · · On s~"'pternb~r 'i1, 1';7,1, 'claima~t .:sustai~cd :'.~-: ~'~-~ii)·e~:sablc., 
injury to his back. This. c'laim was init ii,ily -·closed on ,:-,;.,K 10, 
19 7 2 by a Determi:r:i.ation 01-der which granted clairnan l. no ctward 
of tempcira:ry total d.1.sab°ii ty -or permane'n-c ;;art,iai .. disabi 1. i. Ly 
compensation. Claimant's aggravation rights have expire~.-

, ___ On S_cp,tembe.r; 23, .1971., .claimant sustai.ned anot.hc.L .injury 
to his, back. This claim w~s closed by a .Determination O~der. 
elated. June 16, 1972 which awarded cla.1rnant. compen·sation (·,1ual to 
16 degrees for 5% unscheduled disc1bility for his low back. 
These two claims were tn::ated as one b}' c1 stipulation en t:.,-ired. into 
by 'the clair,Hn t and the employer. 

"".2E;il-

#
On. February 15, .L^'30 the Board

I
adviued the  tate Accident

Insu'i:ance i.uhd (Fund) of ci.aimanL''s reqviebt and asked, i.r to
advise, the. Board of its position with recjui.d uhere.tq, The Fund,
on .April 15, 1980 advised the Board tiiat it: opposed 'an'','ov;h motion
order’reopening the cla.im because .the proi'^ondcrance .of ovidenc.j,

in'their opinion, was agav.-u.r furv.i :?r. 5.: u.-c. .Leal, intervention . Tl'ie
Fund• indicated' that i'L v/ould con t.: r.. o ■ to pay all related- medic.Ui-
bills.-' Attached to thi.s lut.Lcr was a repo-.t--. from the Oridiopaedic
Consultants,L ,• They opined', that. because c-J.aimant had rather
unusual symptoms relating t;o her possible j>rer;doarthrosi5 ,and
because of her psych.'dogical makeup they ^v^ggested caution in 
■recommending.a second operative procedure.

The'Board, after rcviev/ing. all o,f the• eyidenc.o, . inds
'that ;•-it -is- not ■ suff-i O'-ien t--to • reopen >■ claii.'c r. s claim, •T;ii- Board
concurs with the Fund l:hat the claLiiiant is entitled to c.ontinuing
medical care and treatm^.'as related to her original ininry as
•required under QR , o5t>. 2.45 . There ore tliO‘Board v;ould ..uuy .
claimant's, request ^for own motion relief. ^•

IT I  O ORDERED.

May 9, 1 80WCB CASE NO. UNKNOWN
ANCEL ;H'. PEDIGO, CLAIMANT
'SAIF,/Legal Services, Defense Atty.
Own Motion Determination

On  eptember 11, 1571, claimant --sustained . a . compensable
injury to his back. This claim was initially■closed on June lo,
1972 by a Determin.ation Order which granted claimant no award
of temporary total disablity or permanent p^J-'tial disability
compensation. Claimant's aggravation rights have expiree..

. . On  eptember 23., .1971,, .claimant sustained ano-t.her .injury
to his. back. This, claim w.*,s closed by a Dotorraination Order,
dated June 16 , 1972 which awarded claimant compensation '"gual to
16 degrees for 5% unscheduled disability for his low back.
These two claims were treated as one by a stipulation en t<.-.'.red into
by the claimant and the employer.
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• , ' • ,r • ; • ••. 0 "~•, , l '\, I : , •\:• , ' •. • • 

· ClaiI:1.ant continued to have dif ficul t~{'·with .'his h, 1ck ccmd 
the:_claim·Wd~ reopened iz:i April, 1975~_ c'Jo.j:m.~.n~i.h.~~ und~r9ono ,,·· -
laminectomy in 197il and in May, 1975 unden-1cnt·a.repe<1t."lumbar 
laminectomy. ·._ Dr. Donald Schroede·r, claimant:' s· ~i;-~a~~n·g._physic.i ':1, 
rin• .. November, •1975, reported. J:hat :clai.m,'rnt: L.:id ma.~e.-:a·good recovery 
from his se;:ond larnin·ectomy. He an·tiqipat:Qd. .. ~urth~r permanent , · 

. I'.esiqual- disability· and- strongly recommen('.c.id.,.that,-:.claimant, 
. ;~es trict .himself from working in ·a job requ·iring :-heb.vy· :1if ~ing, 
.bending and stooping,.arnl that he continue-.to.·perform a•:11~rht. 
ciuty._type. of occupation. · He felt clairnant'_s .clatm·•·was:·.stationary~ 
.Claimant returned to.work._on July 28,:·.1975-... •.·. ·:·.:,,,._.. ,:r 

. I . 

A Second Determination· Order~:. dated· t>ec:~~-~r .31, 1~75_, 
, _awarded claimant addi t'ional temporary totc.l· disaliiii'ty· compen­
sation and an award equal to ·:32 degrees for· 10.% .unscheduled 
disability for his back injury in addition to· the. amounts• h_e had 
previously been, granted. , .... :,;•· 

••• I • I • •' : •, • • ' ,•:-~ ': 

. On April 16, 1979·,.· claimant again suf_fered. an. acute: strain 
'injury to his low back. The·ernployer voluntarily· reqpened'the 
claim as of that date. 

• . ·• : : r 

On ·April 30, 1979, Dr. Scr.;·oeder reported that claimant 
had a full range of the lt,rnbar spine moU •~n. He indica,ted that 
claimant was almost totally asymptomatic at that time_~. ·_or. · 
Schroeder released claimant for work on Mijy·7, 1979. ;. 

01{ :Apri.1 ''.2f, 19so·,·, 't:he employ~r· r~~q~~isted .. a. determination 
of claimant's current disability. Th~.E~~lµation;Divi~ion.qf 
the Workers' Compensation I?':?i•artp19n_t_''9n 1-t~i, 2_;_. ,19 80::· recoinrn~t:ided 
that claimant be rr·:anted addi i:.ional · temporL:iry. ·,to.~al. d'i5:µo.1.l,:i,.ty 
compensation from"1)ril lG, 1979 through May 6, 1979_.·and·:--,o· 
permanent partial disability compensation ·in add.1. tio11,: to tha:t 

, · . .which had ··previously been· ~Tan tea·. .·. ·· · · , . ,. · 

The. Board ...:oncurs with this recommendation. 
,· .•· 

,ORDER .. :-_ 
.. ... ~- r. . . 

. . · Claimant is hereby granted additJona·l tempor~ry · tota:1 _ 
disability con°lpensation from· April 16, ·197 9 ·. through N.iy' .. _6, ·1979. . ' . ' . . . 
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•,/vClaimant continued to have difficulty; with iiis bv ck' and
the 'claim'Wds reopened in April, 1975, c'1 aimant,: Had undergone
laminectomy in 1 71 and in May, 1 75 underwent a'/repeat"] unbar
laminectomy. . Dr. Donald Schroeder, claimant's•treating.^physici*n /tin'November, 1 75, reported . that -claimant; i^ad; mae^eVa good recovery
from his second laminectomy. He .anticipated further permanent
residual disability- and- strongly recommended -that-: claimant
■resi;rict himself from working in a .job requiring ;heavy' lifting,
.bending and stooping, and that he continue to. perform a', light
duty .type of occupation. He felt claimant's claim'was' stationary,
Claimant returned to.work on July 28 ,. 1 75 ,

A Second Determination Order,., dated Dece^er 31, 1 75,
.awarded claimant additional temporary total disability compen­
sation and an award equal to 32 degrees for 10% unscheduled
disability for his back injury in addition to' the,amounts•he had
previously been-granted.

. On April 16; 1 7 ,• claimant again suffered- an.acute: strain
injury to his low back. The employer voluntarily reopened the
claim as of that date.

On April 30, 1 7 , Dr. Schroeder reported that claimant,
had a full range of the lumbar spine motJon. He indicated that
claimant was almost totally asymptomatic at that time. . '.Dr.
Schroeder released claimant for work on Hay-7, 1 7 . :

On' April''ii, 1 80,' the employer'requested a determination
of claimant's current disability. The. .Eyduation; Division, of
the Workers' Compensation Department, bn May 2.,.„‘.1 80..recommended
that claimant be g’ranted additional'temporary.',to.tal disaoi-lity
compensation from i.pril IG, 1 7 through May 6, 1 7 .and no
permanent partial disability compensation in addition/to thab
which had-previously been'granted.

#
The Board concurs With this recommendation.

•ORDER'
Claimant is hereby granted additional temporary total

disability compensation from-April 16, 1 7 .’.through May" 6/ 1 7 .
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- CLAIM NO. ·375668 ' 

VIRGINIA M. SCHMIDT, CLAIMANT 
D. Keith Swanson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
own Motion order 

May 9, 1980:'· 

~ '\ . 

On Maru, 13, 1980, 1.:umant, by and through h12r attorney, 
:·~equested the Board. t.:. '2X 1"rc1.se its own r;.dLion jurisdicti ·,n .1 __ ll'. 

reopen her claim for hGr he,'.'. .l,,. l'.)72 back injury. Thi.:.i.claim 
was initially closed on ,JC:ll,Uu.r'y 4, .1973 b·/. cl Determinatio11 Ord<:.!t", 
C1aiman t' s a_ggi:<lva.tion .1. igL ts ha<,c. c.:xpired. Attached Lo c i.aimac c' s 
request were _several medical reports. 

In Mu.y, 1979, De iohi; Whit...:: reported that claimant was 
complaining of left leg pain. He di~g~oscJ a possible hcrni~cod 
lumbar ·disc at. the L4-5 level 011 tnc.: ·left. Howe\·2r·, l:iter in. 
May, Dr. White, after rC.'viewing x..:.r.Jys,· c;Lc"::.Jnosed lumbar s ·,u· . .J>-· · 
~osis with 1 c£t sided nerve_ root co_,'.[)ression. On cTc,ie. ll, -1979,· 
r.r. White performed a cuu,plet.e lami'1ecto·m_✓ .,t L4 and ·Ls ',.'i t_;1, · 

°'·tecompression of the left sic:.e nerv~ roots and_cauda·:,½ui.na.· 

Dr. White, In July, ·1979, l'C1)0rteci that Dr. Ch..:nlcs May 
nnd he believed. that clairc",,nt • s spondylosis was the result of 
"i, back injury' sustained :.n 1972. or .1973" .. 

. . . • ' . , l 

The Orthopaedic Consultants in November, 19 79, re~/lrt.cd 
-..:iaimant had,undergone a myelogram i·n 1975 which revealeu _. 
degenerative· ch.anges at Ll1e L.3-4 lcve_l ·. 'T·, .• L:.,Y :felt from tho. t: t .i.rnc 
,:;1til the sec:onq.. myelogram, prior co claimant I S surgery _;_.;1 June,· 
1979, there· ~a~been mar~ed ch~nges._. It waH their opinion. t~at._ 
U1e:se changes from 19 / 5 until 19 7 C,1 '.vere de generative c:-1ar.ges .. 
and were not reia ted . to ·the 1-1ay• 1 i, 19 7 2, infu_ry sustained. by 
claimant. 

, In December, .1979 and in April, 19SJ, the State A_ccident 
Insurance. F1:1nu-indicatcd it did not feel that claimant's .c~rrent. 
condition nor her surgecy and related lra2~n~nt in June, .197~ . 
,-,ere related to her original industrial injury. Therefore, :the 
1~und opposed the Board's rLloµening of this ~laim under its own 
;,,otion jurisdiction. 

The:': Joarc1, af'.e:!r r~c,vicwin0 the .,,. l 11.~nce in this -,::lairn, 
f inc1s it is not suf£ .i.cient to sv:urant · lhe reopening of the claim. 
In this claim the Board f,i.,-,;l:..; the Orthopt1cJ i c Consultant's opinior1 
che more persuasive a~ to the relationship between claimant's 
surgery and he:c need fo1: m=:~u.i.cal care and 0U1cr benefits. in Ju;-:2, · 
.i.9 79. The.re fore, the L\o,t:i:J denies claim.:.t1, l:. 1 s request fo:i:: own 
,motion relief. 

'. 
Claimant's request for own motion relief is d~niuu. 
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. -- . . ~ 

#
VIRGINIA M. SCHMIDT, CLAIMANT
D. Keith Swanson, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. --375668 ’ May 9, 1980

m

On Harcii i3, 1980 , ciiaimant, by and through her attorney,
requested the Board, to exercise its own r'.oLion jurisdicti -'n
reopen her claim for. her hav 17,' 1972 back injury. This, claim
was initially closed on J£u.uary 4 , ,1973 by, a Determination Order.
Claimant’s aggravation .i.ight 'have.' expired. Attached to c^aimarc's
request were several medical reports.

In May, 19 79 , Dr. .joiUj, White reported that claimant was
complaining of left leg pain. , He diagnosed a possible herniauod
lumbar 'disc at. the L4-5 level on the left. However, later in.
May, Dr. White, after reviewing X-rays/ ciiajnosed lumbar syo-.d,'-
.losis with ]Gft sided nerve root co,impression. On Ju^ie.il, 1979 ,-
la'. White performed a coiiiplote laminectom,/ at L4 and L5 ^
'decompression of the left side nerve r.oo.ts and cauda equina. ..

Dr. White, In July, 1979, reported that Dr. Chailes, May
and he. .believed, that claiiv:.,>nt' s spondylosis was the result of

back injury sustained in 1972 or.,1973".. ^

The Orthopaedic Consul.tants in November, 1979 ,- reported,
claimant had; undergone a myelpgram in 1975 which revealea . . .
degenerative changes at the L3-4 level'. Tney felt from that .time .
antil the second, myelogram, prior v.o claimant's surgery xn June, ..
1979 , there had-,been marked- changes It was their opinion, that- 
^-hese changes from 1-9/5 until 1979_ were degenerative changes
and were not related.to the May- 17 , 1972. injury sustained-by . . _
claimant.

; In December, .1979 and in April, 1980, the  tate Accident
I.nsurance- Fund' indicated- it did not feel that claimant'.s current
condition nor her surgery and related tre:-'Lment in June, .1979
v.'cre related to her original industrial injury. Therefore, .the
]-’und opposed the Board's reopening of this claim under its own
uiotion jurisdiction.

The board, afl.er l eviewing the -.'v d lonce in this'claim,
finds it is not sufficient to warrant'the reopening of the claim.
In this claim the Board fij'.ls the Orthopaedic Consultant's opiniori
uhe more persuasive as to the relationship between claimant's
surgery and her need for medical care and other benefits, in June,
,i.9 79. Therefore, the i,o;ird denies claimant's request for own
■motion relie.L'. . . ■ •

‘ ORDER
fClaimant's request: for own motion relief is denica.
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CASE NO. 79-10 ~- 379 

RICHARDT. BOATRIGHT, CLAIMANT 

May 13, 1980· 

_Harold w. Adams, Claimant's Atty. 
1Lan_g, Klein, Wolf, Smith-, Grif f-ith 

&.Hallmark,· Employer's Attys. 

- ·" . . ·~ ~ ..... 

Order 

On May f, 19 80, claimant requested the Board ne<::i:Hl::iider. 
it_s Order o·n Review int.his case-). The Bour<l,·_in··n••.ie1~s_jng ... 
the Referee·• s order, found .the emproyer had cor·rect ly ·ter.-· · .'. 
rninated' tempora'ry"' tota1' di::;~bi'li ty when claimant W~\S '01'c·ascd' ·, 
for work by Dr. :,eachey. Claimc.1nt contends the 13ot1rd u1i le,: · · -
to .::onsider the. fo~lowing.~ . 

1 ... Claimant was not declared. me.di~al ly ::.tntiona/y_ ~y 
anyone , ~pd . ' : -~ 

.2 ~ . Dr. Cflea tharn' s te,st.1._mo_r,y plci.de. it c .lf;!'~1r he· Ufk r·: ~i-:c-, ·. 
word "pallative"'in a rnann_er q1..iitc.qi:ffcre:ntly tl),H1 1:~; _c·oi,\:,'.ply 
used in .Jetermiriing the be9inning 01: GI'.t.1 ··cf' .. ,tl'l:lporary ~ot .. :~ .. 
disability,. compens,c!,tion. . . ' 

'The 'noara·, ·in its .. order, clea.rly Stutes "it founu r:.r. Pc ,1chey 
to be more persuasive than Dr. Cheatham ... It <lid read ,,11 o.f 
ttie .transcript including the _te~timony of Dr. Chc_atham, bt~t 
found Dr. Peachey· to. be more persuasive and ~;::we his . ,pinions 
and stafcments· ri'reater. we'ight.'·. As tc., ·c:raimant'·s oth-:·r· cor~tt::!ri­
ti'oris ft is" clear fr.om th'e Board 1's order it relied on L'il:. ' . . ' 

Peachey '.s r~lea:sing ·of cl'uimant for: work_ on ~ par~icu :.u::. _c!a~e .· 
iri. deter·mining ·the. employ.er .. had corre,ctly. termi.nated ti::·rnporr.ry 
tota'J, .. qisabil~ty··compensation. 'Therefore~ whcithe·r d·.· _not' · · 
claim~nt was medically stationary ·was not determinativ~ in· · 
this case. 

The 'Board does· 'not find.its order has to be ·recor:s'id..,;i·t.: d based 
on claimant's 'contention. - Therefore, it dcni0s claimc...nt's re-
quest (or reconsideration. · 

'. 
ORDER 

Claimant's request for reconsideration is denieJ. 
I. 

' ) . 
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RICHARD T. BOATRIGHT, CLAIMANT
Harold w. Adams, Claimant's Atty.
'Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer’s Attys.
Order

WCB CA E NO. 79-10, 379 May 13, 1980 #

On May I, 19 80 , claimant requested the Board reconsiaer ' ,
its Order on Review in this case. The Board,'.in reversing '
the Referee's order, found the employer had correctly ter-''
rhinated temporary total disability when claimant was .elo’ased,
for work by Dr. deachey. Claimant contends the Board tailed
to consider the . following,:

1. , Claimant was not declared. medical ly stationary by . ..
anyone, arid , .

,2. Dr. Cheatham's testimony made, it clear he u. ;_ r; chc-
word " pa] la tive" ’ in a manner quite ' differently than is co'trt’ nly
used in determining the beginning of end 'c f"temporary iotuf
disability, compensatior-.

' The Board’, in its order, clearly states it founa Dr. Peachey
to be more persuasive than Dr. Cheatham. It did read all of
the .transcript including the testimony of Dr. Cheatham, bur
found Dr. Peachey' to be more persuasive and gave his -.pinions
and stafements' fi'reater. weightAs to claimant's oth-.r' conton-
tioris it is' clear from the Board's order it relied on Dr.
Peachey',s releasing of claimant for-work on a particul.ir date
in' determining the. employer..had correctly, terminated tcmpori;ry 
total, disability compensation. Therefore, whether o.‘ not'
claimant was medically stationary was not determinative in
this case.

The 'Board does' not find its order has to be reconsdduit.'d based
on claimant's contention. " Therefore, it denies ciairvi.nt' s re­
quest for reconsideration.

■ ' ‘ ' ' ORDER ' ■

Claimant's request for reconsideration is denied.

%

m
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NO, 78-1369 
WCB CASE NO •. • ·.-78-260-3 

JAMES BUCHANAN, CLAIMANT .· .. 
Pozzi; Wilson I "Atchison, Kahn 

·& O'Leary, Claimant's Atty. 
Cavanaugh & Pearce, Employ?r's Attys. 
SAIF, :Legal Services,/ Defense Atty.· 
Order On Remand 

May i 3 , 19 ~ 0 :, : 

T ... •.,: 

On May 2 4, 19 79, the Board issued its Order on nevi cw·.- ·:.­
in the above case reversing the neferee's order:-, dated 
September 1, 1978, which found claimant hc1d proven an a0~1ra­
va tion claim and remanded it to Ci:i ·vcrsal Unde i:-i.,;r i te rs , 
approved -the State ,A.-.:cider:t -,Insuru11ce Fund's de1ual- of· a n(:W 

in; ury claim, assess, d a· penalty on ·a 1 l. tcrnporory tot·a l 
disability due from Jcrnuary 27, 1978 to May 22, 1978 ;-rncl an 
attorney's fee of $200 and awarded claimant's attorney a fee 
tc, be paid by' Universal Underwriters. In its order, the 
Board found that claimant had not proven either an· ag,iro.voti.01~ 
or a new injury clai~ and reversed the Referee's order, 
approved. .th,e denial by Universu:, Llnderwri ters ,:incl reveL,cu 
the award" of attbrn'ey fee'' b"ut affirmed the aw.,rd of penal tics 
and attorney fee granted by the Referee .. -·: ,'': 

~ . . .. 

Claimant appealed the Boari\s_ ord~r ·and ~he Co~it of. 1 ~· 

l\ppeals, in an opinion and order entered January 14,,, J 978·, .· .. 
concurring with the Referee Is findinc;s which "ruled C i'.:.nman t' " 
had proven an aggravation of his April 22, 1977 inj·ury. 

The Board·, 0i n'· cornpl ia.ncc with the J udgm.cn t ond _m,.rncla tc 
of the Cour·t of 1'\ppeals .issued April. 23, 19 80 l1ereby reverses 
its Order o·n· Review enter,:.::ct in this ca~;e an_d a,ffirms the-
Referee Is or·aer. . . ' 

_IT IS SO ORDERED. 

WCB C_ASE NO, . . 78-5346 

RUSH W. BUTCHER, CLAIMANT 
Panner, Johnson, Marceau, Karnopp 

& Kennedy, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

On August 22, 1979, the Board issued an Order on r-~eview 
affirming the Referee's order,- dated March 7, 1976, w~~ch 
granted claimant an award of compensation equc:i 1 to 10 '-{ 0 for 
72; loss of his left leg. This order was timely appeJ ·,.ea by 
claimant. 

-265-:- -. 

m
. WCB.CASE NO. . 78-136 

WCB CASE NO. ,- .. 73-2603
JAMES BUCHANAN,. CLAIMANT , ■Pozzi, Wilson, Atchison, Kahn

'& O'Leary, Claimant's Atty.
Cavanaugh & Pearce, Employer's Attys
SAlE, Legal Services, . Defense Atty.
Order On Remand .

May 13, 1980

 eptember 1,
vation claim
approved ’.the
in ') ury claim

On May 24, 1979 , the Board issued its Order on Pevicw'-'
in the above case reversing the Referee's order, dater?.

1978, which found claimant had proven an aggra-
and remanded it to Uriivcrsal Underwriters,
 tate ..Accide!';t •'Insuralice Fund's- dei'iial'- of' ci now
assessed a'penalty on all temporary total

disability due from January 27, 1978 to May 22, 1978 and an
attorney's fee of .$200 and awarded claimant's attorney a fee 
to be paid by Universa.I. Underwriters. In its order, the
Board found that claimant had not proven either an aggravation
or a new injury claim* and reversed the Referee's order,
approved .the-denial by Universal- Underwriters .and reversed
the award of' attorney foe, b'ut affirmed the aw.ird of penalties
and attorney fee granted by the Referee., . ... '.o--..

m

m

Claimant appealed the
Appeals, in an opinion and

Board'
order

s,order
entered

and' the
January

'Court 'of
14..,'’ i'9 7 8'-,

concurring with the Reteree's findings which ruled claimant '
had proven an aggravation of his April 22 , 1977 inj-ury.

The Board,' in compliance with the judgment and inundate
of the. Court of Appeals .issued April 23 , 19 80 hereby reverses
its Order o'n' Review ente.rod. in ,this. case, and affirms the.
Referee's order.

IT I -  O ORDERED.

WCB CASE NO. , 78-5346
RUSH W. BUTCHER, CLAIMANT
Fanner, Johnson, Marceau, Karnopp

& Kennedy, Claimant's Attys.
SAIF, Legal Services, Defense Atty;
Order On Remand

May 13, 1 8.0

On August 22, 1979, the Board issued an Order on Review
affirming the Referee's order,' dated March 7, 1976, whuch
granted claimant an award of compensation equal to IOh® for 
1 ^6 loss of his left leg. This order was timely appealed by
claimant...
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·court ,of· Appeals·, on March 1 7 i' 19 80, in dn opinion 
and order, held claimant ·was permanently- ana,~otally dis­
abled and remanded this case to the Board for entry o .: an 
order finding claimant to be permqneritly _.arid total~y ·eds-· ·, .. 
abled. 

• ,=-• 

The Board, in compliance\ with··· the j"udgrner. t and· manaa·te,: · 
of the Court of l\.ppeals, issued •A·pri·l 30, 1980, · hereby · · ·· 
modi fies its order and h0-reby enters an order finding 

· claimant is permanently and totally disabled as of March 17, 
19 80. , 

,', 1 

.ORDER 

Claimant· is hereby gra~ted.an award fo-r permanent tota-1. 
disabil~ty comp~nsation eff.ective March 17, 19,80. -

.WCB CASE NO. 79-4144 

MICHAEL F. CLAY, CLAIMANT-
John D. McLeod, Claimant's Atty. 
SAIF~'Legal services, Defense Atty. 
Request·for Review-by the SAIF · · 

-------------~·-. ia __ j_•~ 

May 13/ 1980 ' 

The State Accident Insurance Fund seeks Board R1..1v1ew 
of the Referee's order which s,:t aside its der,ial datcti­
April 13, 1979:and remanded this cil.ai~1 to it for acc,c·­
ance and payment of .compensation as provided by· law :11.<i · 
granted claimant's attorney a £2e of $950.00. · 

The Board, after de nova review, c1. ffirms ,rnd adopt:; th··· 
Opinion and Order of the Refer2c, a copy of which is a tt,Jchcd 
hereto and, by this reference, is made a part hereof. 

ORDER 

The :order "of .the Referee, dated Novembe::: 19, 1·979, is 
affirmed. 

~ - " 

' . ,; ' 
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The-‘Court of Appeals , on March 17 19 80, in an opinion
and order, held claimant was permanently and'totally dis
abled and remanded this case to the Board for entry o.: an 
order finding claimant to be permanently and totally ’ois-
abled. ‘ ■

The Board, in compliance' with' the j'udgmer t and mandate--'
of the Court of Appeals, issued’April 30, 1980, hereby
modifies its order and hereby enters an order finding
claimant is permanently and totally disabled as of March 17,
1980.,

ORDER .
‘ Claimant" is hereby granted an award for permanent total
disability compensation effective March 11, 19B0.

m

WCB CASE NO. 7 -4144
MICHAEL F. CLAY, CLAIMANTJohn D. McLeod, Claimant's Atty.
SAIF; Legal Services, Defense Atty.
Request for Review-by the SAIF

May 13, 1 80

The  tate Accident Insurance Fund seeks Board Review
of the Referee's order which sot aside its denial dated
April 13, 1979 .and remanded this claim to it for accot '-
ance and payment of compensation as provided by law 'md'
granted claimant's attorney a fee of $950.00.

The Board, after de novo review, affirms and adopts th
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order’of .the Referee, dated November 19, i97'9, is
affirmed.
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CLAIM NO. TODC 5594 

LAWRENCE S. NELSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion· Determination 

May 13, 1980 

Claimant developed bursitis i'n 'the left hec l while 
p 1ckii1g heavy loads· of 1 umber c1ur: ns cur 1 y Sep tcm.bcr, 197 2. 
This claim was. accepted and initiculy closed on r,J.ovcn~bcr Hi, 19 7 3 
by a Determination Order which gra~tcd clnimant temporary total 
disability compensation and compensation ~q~al to 6.75 de~rccs 
·for 5~ loss of the left foot. A Second Determination nrd~r 
dated October 18, 1974 granted claimant a~Jitional temporary total 
,iisab lity compensation a:,d additional compensation equal to 
20·.-25-degrees for 15'.s loss of his left foot. Cla.imant'.s acrgrava-

:.t±on rights ha~e expired.· Claimant subsequently appcaic~ the 
·- Second D~termination Order which resulted in him ueing awJrded 

compensation equal to 35% loss of the left foot 1n li~u of ~11 
ic>rior awards. 

Dr. J. K. Wake£ i,~ ld, a doc tor f rorn l\.lber ti, Canodn, 
reported that on April 10, 1979 he had operated on cluin,.:nt's• L:ft 
heel. He· in~icated thii operatio11 was neccissary because ciaimont's 
lnitial injury had worsened in the last yec1r or ti,..u. Dr. \Jakef jclcl 
indicated that the exostotsis of the left heel had only been·· 
partially removed and required complete removal in order to 
alleviate claimant's problem. He felt ~hat claimant would requ1-re 
ci.pproxirna tely. two_ man ths conva_lescence. The State Acciclr.n t 
Insurance F~n~ (F~na)· reopened this claim ~n June, 1979 and p~~a 
temporary total disability compensation _commencing on Apri L:-10'.; 
1979. . . .. . 

~---- ----- - ... ·,) .~. 
; -~ ·. . ' . . 

Claimant also recci vcd trca tmen t from or; Phi 11 it~ }Ialc~.', 
a Minnesota physician. On September 10, 1979, Dr. Haley rcip6ited 
that claimant had a chronic left achilles tendinitis. ~c felt 
if claimant did return to work, it should be on a trial bo.sis 
.Ie·.- felt 'claimant would not be o.ble to spend long periods of time 
standing or walking on uneven ground or. carrying heavy loads. · He 
reieased claimant for work as of Septemb~r 11, · 19 7 9 on .a · U.rni tcd 

c:uty·basis. In Februciry. 1980, D-. !laley r21,ortccl that claimant 
could work as long as he wore a sturd1·boot and avoided wJl~ing 
011 uneven surfaces, carrying. heavy loads or being on his feet for 
unusual periods of time. Ile indicated that no spoci·f ic Lt t"thcr 
treatment was indicateu.· Dr. H::-le:J. in Ha'r .. ch, 19"73, rcporced that 
ne· felt ·tha.t claimar.t had a 50~ permanent disability. due to his 
original injury. 

' I:: T 
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m
May 13, 1980

#

#

LAWRENCE S. NELSON, CLAIMANT
SAIF, Legal Services. Defense Atty.
Own Motion' Determination

CLAIM NO. TODC 5594

Claimant developed bursitis i'n 'the left heel while ;■
picking heavy loads'of lumber clur.i jig ' early  cptemlicr, 19-72..
This • claim was, accepted and initially closed on Novoir.ber 16, 1973
by a Determination Order vdiich granted claimant temporary total ;
disability compensation and' compensation equal to 6.75 degrees j
■for 5% loss of the left foot. A  econd Determination Order
dated October 18, 1974 granted claimant aaditional temporary total
disab lity compensation and additional compensation equal to 
20'.'25-degrees for 15^ loss of his left foot. Claimant's aggrava­
tion rights have expired. Claimant subsequently appealed the
 econd Determination Order which resulted in him oeing aw-trded
compensation equal to 35% loss of the left foot in lieu of all
prior awards.

' 'Dr. J. K.•Wakefield, a doctor from Alberta, Canada, :
reported- that on April 10 , 1979 he had operated on claimant’s- left
heel. • He- indicated this operation v/as necessary because claimant's
initial injury had worsened in the last year or two. Dr. Wakefield
indicated that the exostotsis of the left heel had only been''
partially removed and required complete removal in order to 
alleviate claimant's problem. He felt that claimant would require
approximately, two. months convalescence. Tlic  tate Accident
Insurance Fund (Fund) reopened this claim j.n June, 1979 and paia
temporary total disability compensation commencing on April.%-10->
1979 . ' ■

Claimant also received treatment from' Dr. Phillip Haley,
a Minnesota physician. On  eptember 10, 1979, Dr. Haley reported
that claimant had a chronic left achilles tendinitis. He felt
if claimant did return to work, it should be on a trial basis
He', felt 'claimant would not be able to spend long periods of time
standing or walking on uneven ground or. carrying licavy loads. ••Ho
released claimant for work as of  eptember 11,’ 1979 on ,a limited

duty basis. In February. 1930, D'. Haley reported that claimant
could work as long as he wore a sturdy boot and avoided walking
on uneven surfaces, carrying, heavy loads or being on his feet for
unusual periods of time. He indicated that no spoci'fic further
treatment v/as indicated. Dr. H-:-.lcy. in Ha'rch, 10'/3, repor'ced that
he' felt that c;laimant had a 50% permanent disability, due to his
original injury.
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~ptil ~. 1980, the Fund requested a.determination of 
claimant's current disab:i.lit'/. Th~ r:valu-ation Division ,_. f the O 
Workers' Compensation Departme:·:t, on April 30 ,. 1980, recoriimended. 
claimant be granted additions:il temporary total disability comi-,011-
lsat.i.on from April 10, 1979 thruugh September 10, ·1979 and ·i-ernporar),. 
! artial disability compensation from Septemb~i 11, 1979 ·throu~h 
February 13, 1980 and addition~l permanent partial disability 
compensation'equal_to 24.25 degrees for·15•;, loss of the foot, 
making -a: total award of. SO!b loss of. the left foot; - ' r' , • r 1 

' ~. ; 

' , ~· 

•.• .. · Tp~ ·Board concurs· with thi~ ·rccommenda tion. 
h •:- ••• 

ORDER 

', 
.1. •• ,. ~ 

.. ' 

Claim~nt is heieb~ granted addit~ona~ temporary to~~~-~ 
, dis_a.bility·compensation from April 10, 1979. through ~ept;:c~er 10-, 

19-7-9 and tempora;ry partial disability compensation from Sc?tember 
ll/'1979,,_through Febr11ary 13, 1980. · ._, .. , · 

Claimant is hereby granted an additional award for 
permanent partial disability compensation equal to 24.25 degrees 
£or 15% loss of: the ~oot, making a total award to hin;i of. 50.% . 
loss· of the left foot. · · ·· 

........... _. ____ , __ _ 
. ' . .... . -~ 

· WCB CASE NO: 78-6493 

THOMAS: A·~ SPRINGGAY, CLAIMANT 
A.C. Roll, Claimant's Atty. 
Sctiwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys! 
Orde~ On Reconsideration . 

·,. 
• • • • ••• •~ •r- - • • 

; t 

••• � 

May 13 ,· 1980 . 

' 't . . 
' ...... 

I 
... t. 

....... 
. ' ..... 

-~. :·' 
On May ·6, 1980~- claimant, _oy and th::uugh ~:i~ attort'lcy, ~·e·,­

quested the Board reconsider its Orde:c 0n Review,. datcc'( May 2, 
19 80, which granted claimant· an award 9f compensation: ·1:!CJU~l to.~ 
75% unsc:wduled disability ·in lieu of ·the Referee's a-.-::;_;·:d ·0•0

: 

permanent· total disability. _ In his request, claimant , t:t forth 
several .:irgumepts why he_ was er.titled to an award of r-e.:~a~e •. :t 
and total.disability. 

. •, I 

'l'he• Board,· .;,.fter reyiewing cL:iirnant' s request, fir. .':s · all 
~-f his arguments·, excep~ the ar--;ument a.bo.ut th-:: com1:os~ tion .. ·. 
of the current Board,'. were cops::..dered .:>.f the I..oard .1.n 1.ts c!eci.-;-. 
si~n. The Board finds its order is correct and cio(.!:_;· r;,t ncec,; '. .. 
to be reconside1-cd on the basis of claimant's argw11cnL~. .. 
Therefore, the Board denies claimant's request for rec0nsider-
ation. 

-268- .·. 

0 

0 

On April 4, 1980, the Fund requested a .detcrmina t: ion of
claimant's current disability. The Evaluation Division <; f the
Workers' Compensation Departme::t, on April 30 ,. 1980 , recommended,
claimant be granted additional tempo;:ary total disability compen-
| ati.on from April 10, i 979 through  eptember 10 , 1979 and temporary
! artial disabilitv compensation from  eptember 11, 1979 through
February 13, 1980 and additional permanent partial disability
compensation’equal.to 24.25 degrees for I i loss of the foot,
making a^ total award of 50?. loss of. the left foot.

The Board concurs with this recommendation. ■

- ORDER 1

Claimant is hereby granted additional temporary total
disability compensation from April 10, 1979 through  eptember 10,
1 7 and temporary partial disability compensation from  eptember
11, '1 7 ,through February 13 , 1930.

Claimant is hereby granted an additional award for
permanent partial disability compensation equal to 24.25 degrees
for 15% loss of the foot, making a total award to him of. 50,%
loss- of the left foot, ’ ' =

O

OWCB CASE NO. 78-64 3 , May 13, 1 80
THOMAS A, SPRINGGAY, CLAIMANTA.C. Roll, Claimant's Atty.ScHwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order On Reconsideration

On May -6, 1980 ,' claimant, py and rh;;ough his attorney, re­
quested the Board reconsider its Order on Reviewdated May  ,
1980 , which granted claimant an award of compensation; UiQual to
75% unscheduled disability in lieu of 'the ^ Referee' s av.':..;;d cd''
permanent total disability.. In his request, claimant a.t forth
several arguments why he. was entitled to an av/ard of permane..t
and total .disabi lity. '

The- Board, after reviewing cla*imant's request, fir.';3’all
of his arguments, except the argument about th:.- composition
of .the current Board,'were considered -.>y the board in its decig.
sion, Thu Board finds its order is correct and does' rat noee
to be reconsidered on i:he basis of claimant's argimiGHL .
Therefore, the Board denies claimant's request for reconsider­
ation.
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ORD[.]{ · 

C 1 ·· iman t · s req c1c:: t for r• .con :,i--_'.c r,·,.tion of L1c~. 130;1, .-i ' s 
May 2, 19 fl O Order on R,2v i.ew i;e_; ccnicd. 

Interim Orders are :1ot appc,i.L:ible. 'l'hey arc r.01 ".final 
ordc, __ s' in the sense that they do not determine the r.i ;h ts 
of th_e t,arties so -that no [urth,'r questions c.~r 2ris0 bo[orc­
the_ -tr ib.unal ·hearing th.e matter. r-·:endcnha 11 v .. Si\IF , . .I. 6 Or · 
App 136, 517 :f->2d 706 (_1974). · Therefore, the noard disni:~scis· 
the Fu~d's r~9uest for Board revie~ 1n this case. 

IT IS so,oROERED. 

WCB CASE NO. 79-6515 

JOHN P., SWEARINGEN, CLAIMANT . 
Jerome F .. Bischoff, Claimant's Atty. 
SAIF,'. Legal Services~ Defense Atty. 
Order oi Dis~is•al 

May_ 13 , 19 8 O 

-On-Aprill, 1980,· a Referee entered an Interim·Cr~~r 
direc:'ting claimant to· undergo a myelogrc1m and the Sta tr.: Acci­
dent Insurance Fund (Fund) to pay for it and related C~Jcnscs 
in~luding spccial,rnaintenance. The Referee biJereJ c~is tc 
resolve some confusiori aspects of the medical evidcnc~.: N6 
appeal rights were included in th~s order. 

The Fund, on April·25, 1980, requested nonrd revL2w of 
the above order. 

-269-

ORDER

Cl'iiiiant's req^e.-t for r'-cojisi-'’orc-..tion of (.no. Boa
May 2, 1980 Order on Rovi.ew i.i; ceniod.

Interim Orders are :iot appealable. They are no i- ".final
orde, s" in the -.sense that they do not determine the f.i ;hts
of the parties so-that no furth^'r questions car arise boi'orG
the .tribunal-hearing the .matter. Mencionha 11 v.,  AIF,, .1.6 Or:
App 136, 517_P2d 706 (.1974). ■ Therefore, the Board dismisses
the Fund’s request for Board review in this case.

. IT I  O' ORDERED. '

May 13, 1980

#

WCB CA E NO. 79-6515,

JOHN P.,  WEARINGEN, CLAIMANT
Jerome F..Bischoff, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty. 
Order of Dismissal

•On. April 1, 1980,- a Referee entered an Interim ■ Greer
directing claimant to'undergo a- myelogram and the  tate Acci­
dent Insurance Fund (Fund) to pay for it and related expenses
includin.g special .-maintenance. The Referee Ordered rhis tc
reso-lve some confusion aspects of the medical evidence.. No 
appeal rights were included in this order. ' '

the
The Fund, on April-25,

above order.
1980, requested'Board review of

m
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     NO. 65-77592 

JOHN. L, 'THOMPSON, CLAIMANT 
D.S. Denning, Claimant's Atty. 
Daniel L. Meyers, Employer 1 s Atty. 
Disputed Claim Settlement 

May 15 , 19 8 0 .: 

IT IS HEREBY STIPULATED by and' between·John L. Thompson, 
by and,through his attorney, D.S. Denning, and Gordon Ford 
Tractor, through its insurer, Scott Wetzel Services, by.and 
.through Daniel L. Meyers of its attorneys, ·that claimant 
suffered an industriai injur~ on or aborit ·January 18, 1973.' 
The industrially compensable vehicle accident resulted in 
injuries to claimant involving his right shoulder, lo~ back, 
pelvis, right leg, right hip, tho~acic spine, and neck. The 
claim was .closed by Determination Order on February 20, 1974, 
On May 25, 1979, more than five years following the Deter-, 
mination Order, claimant requested claim reopening on an 
aggravation basis.:due to allegedly worsened conditions 
involving osteoarthritis of the lumbar, thoracic, and 

.cervical spine, degenerative disc disease, spondylosis, . -
and spondylolisthesis at. L5-Sl, for which· a Jumbar ·fusioi:i : , 
has been proposed. It is the carrier's position that.~h~ · 
conditions for which claimant is now ·seeking qompensation· .. 
are not related to the,aforesaid industrial injury. The 
medical reports of Drs. Gray, Bills and Edward E. Rosenbaum 
support th~ carrier•~ ~osition. Claimant cites the·medical 
opinion· of Dr· .. Gu-s :Tanaka in ·support of his claim. 

Claimant·requested· the Board to extend Own Motion juris­
dittion~ and a hearing was scheduled. The parties agree that 
this ·claim constitutes a bona fide dispute as.to ·compens- · -
ability, and the parties wish to resolve their dispute through 
a: disputed claim ·settlement rather than a hearing. · ·-

IT IS HEREBY STIPULATED AND AGREED that this matter may 
be compromised and settled on a disputed claim basis with the 
carrier paying and the claimant accepting the sum of $4,500, 
in consideration for which claimant agrees that all of the 
aforesaid conditions are not compensable and are not related 
to the industrial accident of January 18, 1973. 

IT IS FURTHER STIPULATED AND AGREED that this is a settle­
ment en a bona fide disputed basis and resolves all claims 
which have been made or could be made against the employer. 

IT IS FqRTHER STIPULATED AND AGREED that claimant's 
attorney shall receive, as a reasonable attorney's fee, the 
sum equal to 25 percent of the settlement amount, payable out 
of the settV~ment and not in addition to it. 

SETTLEMENT APPROVED AND REQUEST FOR HEARING IS DISMISSED WITH 
PREJUDICE this 13th day of May, 1980. 
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JOHN'L. THOMPSON, CLAIMANT
D- . Denning, Claimant's Atty.
Daniel L. Meyers, Employer's Atty.
Disputed Claim Settlement

IT IS HEREBY STIPULATED by and between John L. Thompson,
by and.through his attorney, D.S. Denning, and Gordon Ford
Tractor, through its insurer, Scott Wetzel Services, by and
through Daniel L. Meyers of its attorneys, that claimant
suffered an industrial injury on or about January 18, 1 73/
The industrially compensable vehicle accident resulted in
injuries to claimant involving his right shoulder, low back,
pelvis, right leg, right hip, thoracic spine, and neck. The
claim was closed by Determination Order on February 20, 1 74.
On May 25, 1 7 , more than five years following the Deter­
mination Order, claimant requested claim reopening on an
aggravation basis,:due to allegedly worsened conditions
involving osteoarthritis of the lumbar, thoracic, and
cervical spine, degenerative disc disease, spondylosis,
and spondylolisthesis at, L5-S1, for which-a -lumbar fusion . ..
has been proposed. It is the carrier's position that the
conditions for which claimant is now seeking compensation .
are not related to the aforesaid industrial injury. The
medical reports of Drs. Gray, Bills and Edward E. Rosenbaum
support the carrier's position. Claimant cites the medical
opinion of Dr-.. Gus-Tanaka in support of his claim.

■ Claimant requested the Board to extend Own Motion juris­
diction, and a hearing was scheduled. The parties agree that
this claim constitutes a bona fide dispute as to cbmpens- -
ability, and the parties wish to resolve their dispute through
a: disputed claim settlement rather than a hearing.

IT IS HEREBY STIPULATED AND AGREED that this matter may
be compromised and settled on a disputed claim basis with the
carrier paying and the claimant accepting the sum of $4,500,
in consideration for which claimant agrees that all of the
aforesaid conditions are not compensable and are not related
to the industrial accident of January 18, 1 73.

IT IS FURTHER STIPULATED AND AGREED that this is a settle­
ment on a bona fide disputed basis and resolves all claims
which have been made or could be made against the employer.

IT IS FURTHER STIPULATED AND AGREED that claimant's
attorney shall receive, as a reasonable attorney's fee, the
sum equal to 25 percent of the settlement amount, payable* out
of the settlement and not in addition to it.
SETTLEMENT APPROVED AND REQUEST FOR HEARING IS DISMISSED WITH
PREJUDICE this 13th day of May, 1 80.

CLAIM NO. 65-77592 May 15, 1980.
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APPROVED" AND REQUEST FOR HEARING IS. DISMISSED WITH 
PREJUDICE this .1•5th day of May, 198(1. - ; -_ · 

I 

CLAIM NO. 52-862 58T 

HARVEY 0. BODDA, CLAIMAN"r 
Gregory L. Decker, Claimant's-Atty. 
J. Philip Parks, Defense Atty. 

• Own Motion Determination 

May 16, 1980 

On May - 3, _ ~96-6, the c)..aimu.nt sustain0.d c1· cornp'c.n~c1hLe: 
injury to his right ankle. This clc:1im t,,.'i.lS ini U c111 y -'closed 
by a Deterfilin:1 tion O,:dcr da t, 'C~ September 3 0, 1 ·1 GH winch .. 1w::ird,·,l 
claimant compensu.tion equ~l to SO~ loss of the lei~_ fu0~. 

_Claimant's'·aggravdtion rights ·have cxpir~J. ~ 

Clu.imant tontinucd to hav6 difficult~ with -his foot ind in 
.1.977 requested his cla~m be __ reopened. -This rcquL'.st· Wd:·; r,..:n;ar.rled 
to the Referee for a hearing. Th2 Referee found th:.1t ti·,_, cL1imant 
i,ad sustained a compensable injury on May 3\ 1966 1t.hich hdtt rc~iuircc.: 
an ankle fusion. Dr. Van 01st pcrformGd the ankle fusion surgery. 

In Decomber 1977, lY. G<.1l lag11c:r hos pi Lili zed cJ_uim,.1r.L r er an 
elective fusion, performed on December 7, 1977, of the sulJtc1l.1r 
joints and calcaneal joint of the left foot. Dr. Cul lar1hcr re­
lated this,,:t:.o the May 3, 1966 ank:c•_injury. Cluimc::rnt h.i. .. ;tory 
revealed that he had six surgeries in addition to the tibiofiLular 
fusion performed by Dr. V~n 01st und had had s~veral other joints 
fused. Dr. Gallrlgher opined that claimant's ankle condition w~s 
related to the 1966 injury.• ·-" 

The Referee recommended to ttie Board that the clahn~nt's 
claim be reopened for payment of cornpens~ti9n for ten!pOrary t0ta1 
disability ,from December 7, 1977 the_ date of s·urciery performed 
by Dr. Gallagher and until the claim was closed pursuant to ORS 
656. 278 less any time worked. The· Board followed this recommend­
ation and ordered this claim reopened effective Dcc1:..:rnb,c!r 7, 1977 
until closed pursuant to ORS 65t.278. 

. . 

On February 2S, 1980, Dr. Gallagher reportud clQim,1nc's 
condition was m,,,dically stab.on<"1,-y. Ho reported at that time 
that claimant· was nr·,t wci":·k..1.ng, _ but Lhis was because of an off-the­
job injury.· Dr. Gallatiher h.1d·rclcascd claimcrnt to ru_n i.: dryer 
at a lumber mill on November -1~, ·1979, 'but indicated that. 
claimant could not work upcratinJ • the spreader. Cli:i.imant returned 
to work feeding the d:Yer. · 
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SETTLEMENT APPROVED' AND REQUEST FOR HEARING IS DISMISSED WITH
PREJUDICE this ,15th day of May, 1 80.

May 16, 1 80CLAIM NO. 52-862587'
HARVEY O. BODDA, CLAIMANT
Gregory L. Decker, Claimant's Atty.
J. Philip Parks, Defense Atty.
Own Motion Determination

On May 3, 1966 , the claimant sustained a- comp'cnsabic-
injury to his right ankle. This claim was in.i ti ally-dioscd
by a Determination 0:,'dcr dat^'d  eptember 30, la68 which awardt.-d
claimant compensation equal to 50'.'. loss ol the le'it, fooc.
Claimant' s’aggravdtion rights have expired.

Claimant continued to have difficulty with -his foot ind in
1977 requested His claim be. reopened. This request'wan r-jmanded 
to the Referee for a hearing. The Rcjferee found that ti'.,' claimanti'ad sustained a compensable injury on May 3\ 1966 which hae require;
an ankle fusion. Dr. Van 01st performed the ankle fusion surgery.

In December 1977, D''. Gallagher liospital izod cl.aimanL .for an
elective fusion, performcrl on December 7, 1977 , of the subtalar
joints and calcaneal joint of the loft foot. Dr. Gall.aglicr re­
lated this,.to the May 3', 1966 ankle', injury. Claimant hi-^tory
revealed that he had six surgeries in addition to the tibiofibular
fusion performed by Dr. Van 01st and had had several other joints
fused. Dr. Gallagher opined that claimant's ankle condition v/as
related to the 1966 injury.-

The Referee recommended to tHe Board that the claimant's
claim be reopened for payment of compensation for teniporary total
disability from December 7, 1977 the date of surgery performed
by Dr. Gallagher and until the claim was closed pursuant to OR 
656.278 less any time worked. The Board followed this I'ocommend-
ation and ordered this claim reopened effective December 7, 1977
until closed pursuant to OR 656.278.

On February 2.5, 1980, Dr. Gallagher reported claiman-c's
condition was_ m>.-;dically stafi-on.-i ..-y. He reported at that time
that claimant was not wo'rking, , but i.his was because of an off-the-
job injury.- Dr. Gailaiiher had'released claimant to run a dryer
at a lumber mill on November'15, T979 , ‘but indicated that
claimant could not work' operating - the spreader. Claimant .returned
to work feeding .the dryer.
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·; On narch- S, l YB O, the carr ic r requested c1 ctc~·ternii.i1a tion 
of th,, claimant's current d.i.s.-ibl L t~y. 'l'he Evalu.::ition. Div·isi.on A\ 
of the Workers' Comp 1 :nsat.1.on Department on M.:iy 1, 1980 recommended WI 
cl.aimant be gran~ed an additional temporary totd 1 disah~lity 
compensation from December 7, 1977 through November 14, 1979 nnd 
additional compensation equal to 10% loss of the right toot. 

The l3o.ard concurs with this rccom1:1cndc1tion. 

ORDER 

Claimant is hereby granted temporary total d-isability: 
compensation from December 7, 1977 through November 14, 1979, less 
time worked, and compensation for 10'1; loss of the _right foot. These 
aw_ar.ds are in addition to u.ny previous. awards for claimant I s f•L:iy 3,, 

, l 9 6 5· in j u r y . ' 

__ .Claimant's attorney has already bbcn awarded a rens0nablu 
attorney fee by the Own Motion Order of De6emb~r 11, 1978. 
Claimant's attorney_ is also entitled to .J. fee equal to 25% of the 
jncreased compensatiorr for perm~nent partial disabilit~ granted by 
this.order, payable- out of said sompensation as paid, not to 
exceed $3,000. 

I 

WCB CASE NO •. 78-10,210 

. ERVIN R. BROWN, . CLAIMANT 
Herbert A. Putney·, •Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

May 16, 1980 

· The State Accident Insurance Fund (hereinafter :~cf.erred 
to as the Fund) seeks Board review of the Refc:ree's order 
which set aside its denL:11 of December 14, 197 8 and l'c~mandc<-1 
the cl.:1irr: to it for acceptance find payment of compens.:1tion 
and o·ther benefits and granted clo. iman:: '. s iJ t torney a [cc of 
$1,500. 

PACTS 

c{aimant, a JO-year-old dr~,er off bc,J_1:cr for Ku, a\:i 
Manufacturing Company, alleges that on November 10_·, j~78 he 
injured his low ba_ck when he slipped while put.ting wet 
vene~r into a cait. · Claimant's forenwn indicated.on ~he 
Form 801 that claimant h~d told him ~0 had be0n sick, had 
coughed a lot over the w~ekena causing his back muscles to 
tighten up and he wanted to <JO home. 

-272-

On March- 5, 1980, the carrier requested a determihation
of th.,: claimant's current disabi Li l:y. The Evaluation. Division
of the Workers' Comp* msat.i.on Department on May 1, 1980 recommended
ci.aimant be granted an additional temporary totai disability
compensation from December 1, 1977 through November 14, 1979 and
additional compensation equal to 10% loss of the right foot.

The Board concurs with this recommendation.

ORDER ■ . ' ■

Claimant is hereby granted temporary total ddsabilLty'
compensation from December 7, 1977 through November 14, 1979, less
time worked, and compensation for 10% loss of the right foot. These
awards are in addition to any previous, awards for claimant's May 3,

= 1966 injury. •

. .Claimant's attorney has already been awarded a reasonable
attorney fee by the Own Motion Order of December 11, 1978.
Claimant's attorney,is also entitled to a fee equal to 25% of the
increased compensation for permanent partial disability, granted by
this.order, payable out of said sompensation as paid, not to 
exceed $3,000.

#

May 16, 1 80■ WCB CASE NO. .78-10,210
ERVIN R. BROWN,, CLAIMANT
Herbert A. Putney, -Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

- The  tate Accident Insurance Fund (hereinafter
to as the Fund) seeks Board review of the Referee's order
which set aside-its denial of December 14, 1978 and remanded
the claim to it for acceptance and payment of compens.;ition
and other benefits and granted claimant's attorney a fee of 
$1,500.

FACT 
Claimant, a 30-year-ol’d dryer off bearer for Kov-ap

Manufacturing Company, alleges that on November 10', j973 ho
injured his low back when he slipped while putting wot
veneer into a cart.' Claimant's foreman indicated,on Lhe
Form 801 that claimant had told him he had bec-n sick, had
coughed a lot over the weekend causing his back muscles to
tighten up and he wanted to go home.

-272-
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November l J,. 19-; 8, Dr. il . ,J. ;•/.ilson rc?Or ted cl airn~i n t 
indica tcd he had low back pain a·ncl loft le~i i1ain \,;hL-., ·'"ta',,, 
on ·c1urinc1 ~ cold when l:ic cl1-d· .. 1 lot o[ cOU(JhirH:". The· 1.;ii,q1io~;_\_c, 
was a lrnnbosacr.al sprain ur strain. Claim-int ::cc,1.H_c,: no 
other injury in 1:he recent post. Dr. t·J.i.lson, oi1 _\;ovef'.li)cc· 28, 
19 7 8 reported e:: laimn.nt la tc r had rememl:,e:ccd an on- the- _job 
injury ·on November JO, 1978 when while op0.1:c1t.i.nq the c:ryc::r 
he slipped and twisted his lrn,'c1: back. · CLii;r.-rnt: rr21t. :~i.s 
present. condition was rclo tee! t.o this inc idc:n L.. 

Tho Fund, on December 14, 1978, denied this cJai1,1. The 
basis of the denia~. was ·that it could not substantiaLc c'1ny 

-on- the- job a cc ic1c nt or i_nj ury wi 1j_.J.c cmployc.::cl on NovemLc:c 10, 
1978 with this employer. 

On January 11, 1979, Dr. Ni.choJ.a~: Yamoclis reported.' 
cluirnant had a cliscolorc:1 tion of the I ow· bac\. liis c:-:,.1'. ·,.n.J ti on 
showed an cchyrnosis, qrccn.i sh~brow;1 chsc0Jo1·a Li.0;1, · mid l 1 n0 
to left of the rnidline and iliQc crest ond on the ci9ht of 
the -midline. Dr. Yamodis opined• the cchyrnosis was clue· to 
trauma. 

The hospital chart notes, dated Novc~mbc~r 14, 1978, •, __ , 
indicated claimant had had pain in the mic1 lu:nbar arc..:1 ::or-
24 ·hours. "Bilaterally - noted first while:c pc.1lling dra.q a:t 
·work yesterday". The nurse noted cL1i.man t complained of· low 
back pain with some radiation down the left ~c0, but no 
known injury. The nurse indicated the pair. .increased afte:r 
coughing. 

A co-worker of claimc1nt 1 s said he clicl 11ot remember-· the 
date, but the day claimant hurt his buck he tole; th8 co­
worker about i. t. •~]le co-worker die] not see c.1aimcmt sJ.ip or 
fall, but saw him holdi~g his back. 

Clai mcmt testi f iecl that h0 slipped a nc1 hit his bc1ck 
against a cart. ;He said .he hacl been· cou,:;hinq "1:"cal b2d" 
over the previous weekend. 

Mr. i1larvin llctd:welJ., the day-shift forern,,n, tesLi f:i.ed 
claimant came to him and said he had to CJO home bee a r:sc he 
had the flu. He said claimant tolcl him he ho."d bc_en c:oi1HJ a' 
lot of coughing and his back hurt. 

Claimant testified the platform he wds working on 
slipped out from under him and he fell back, hi ttinq a cart. 
An- investigator for the Fund t0sti fied claimant· told· hiir, · 
that he was pulling 'Veneer from the dryer -zmd he· h~id ,jrabbed 
three pieces of veneer and as he· twi steel his boc1y·, lost hi's 
footing~ falling into a ~art. 
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On November 17/ 1978, Dr. N. J. 7/ilson reported claiiriant
indicated he had low back jD/iin and loft leq pain ’whir.; '"ca'^.ic
on 'durinq a cold when he did- a lot oC rouqhinc;". 'l.hc ' e,iapnon.i.s
was a lujiibosacral sprain or strain. Cl/iimant recaJ-lec:' no
other injury' in rhe recent ]:>ast. Dr. Wilson, on Noveribob' 28,
1978 reported claimant later had remembered aji on-the- job
injury'on November 10 , 1978 v/hen while operatinq r.he ca-yor
he slipped, and tv^isted his lower back. ’ Claim.-int i’elt- n.is -
present,condition was related to this incident.

The bund, on December 14, 1978, denied this claim. ' The
basis of the den.lal was 'that it could not subs tantiaf.c any
on-the-job accident or injury while employed on Novemi^or 10,
1978 with this employer.

On Jcinuary 11 , 1979, Dr. Nicholas* Yainociis reported
claimant had a discoloration of the low back. liis cx;..r.lnat
showed an echymosis , qroenish-brown disco2.ora Lion , • mid 11 no 
tO' left of the midline and iliac crest and on -the right of
the midline. Dr. Ycimodis opined- the echymosis was due’ to
trauma. • , .

on

The hospital chart notes, dated Novorabor 14 ,. 1978, • >.'
indicated claimant had had pain in the mid lumbar area for
24 hours. "Bilaterally - noted first v.'hile pulling drag at
work yesterday". The nurse noted claimant complained of low
back pain with some radiation down the left -leq, but no 
known injury'. The nurse indicated the pain -increased after
coughing.

#

A co-worker of claimant's said
date, but the day claimant hurt his
worker about it- The co-worker did
fall, but'saw him holding his back.

he did hot rem.embcr ' the
back he told the co-
not see Claimant slip or

Claimant testified that he slipipod and hit his back
against a cart. .He said .he
over the previous weekend.

had been■coughing "real bad"

Mr. Marvin Hackwell, the day-shift foreman, test-ified
claimant came to hiiri and said he had to go home because he
had the flu. He said- claimant told, him he had been doing a'
lot of coughing and his back hurt. •

Claimant testified the platform he was working or;
slipped out from under him and he fell back, hitting a cart.
An- investigator for the Fund testified claimant' told him -
that he was pulling veneer from the dryer -and he'h/id grabbed
three pieces of veneer and as he' twisted his body, lost hi's
footings falling into a cart. • - .
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Robert Cole, foreman of clair,wnt' s shift, tcsti ficc1 
claimant came to him on Novenilicr 12, 1978 and cJ.aimant told 
him he had the flu ancl his back was bothcr1nq him. lie· saic: 
claimant denied any job injury and indicated hjs back pain 
was related to his coughing. 

The l~efcrec fot1nc1 by a noi:::c:;-,,, pn:pondcco.ncc of th(' 
evidence, that claimant's in~ju;·y ncc:un:cd ,7S he· oll,~tj,"d il: 

did. Therefore, the Rc:;ferce set asic1c the 1:'unc!'s c1cnia1 of 
·this claim and r(:monded i.t to U1e::: runci for acceptance 01-

payment of comp en sa tion .J nd n thcr be:nc fits and aw ,,irdc :l 
claimant's attorney a fee of $1,500. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova rovicw, reverses the Rcfer~e's 
order. The ·soard finds that the preponderance of ·the evidence 
does not support the compcnsability of this claim. There 
are many inconsistencies in thE:' histories sii ven to the 
various doctors and to claimant's forcmcrn and others. 'I'l1c 
Board finds, bas0d on .:ill the evidence, th,Jt clZiirnc1:1t hzis 
failed in es tab lishinci by the rr.cpon dera nee of the cvi Jenee 
that he sustained a cornp,:,nsablc in:jur.y as alle9ed. Therefore:, 
the Board reverses the Referee's oi:c1er in its entirety. 

ORDER 

ihe Referee's order, dated November. 16, 1979, is rever&cd 
in its entirety. 

The State Accident Insurance Fund's denial, dated 
December 14, 1978, is restored and approved. 

WCB CASE NO. 

LINDA COATES~ CLAIMANT 
Bischoff, Murray & Strooband, 

Claimant's Attys. 

79-3995 May 16, 1980 

Velure, Heysell & Popock, Employer's Attys. 
Request for Review by Employer 

The employer seeks Board review of the Rcfcr12c' s order 
which found that claimant sustained a compensable injury to 
her low back and awarded her compensa ti.on equal to 96 ° for 
30% unscheduled disability for her back and right shoulder· 
injury. 'rhe employer contends the low bacJ< condition is not· 
compensable and that the award of compensation is excessive. 

-274-

,, 

Mr. Robert Cole, foreman of claimant's sliil:t, testified
claimant came to him on Noveniber 12, 1978 and c.l.aimant hold
him he had the flu and his back was botherinq him. .He'said 
claimant denied any job inj ury and indicated hi.s back pain
was related to his coughincj.

#

The Referee, found by a narrow preponderance of the? '■
evidence, that claimant's injury occurred ns he allocjod it 
did. Therefore, the Referee set aside the- Fund's denial of
'this claim and rermanded it to the Fund for acccr:>tanco of 
payment of compensation and other benefits and awarded
claimant’s attorney a fee of $1,500.

BOARD ON DE NOVO REVIEW

The Board, after dc novo review, reverses the Referee's
order. The 'Board finds that the preponderance of 'the evidence
does not-support the compensability of this claim. There
are many inconsistencies in the histories given to the
various doctors and to claimant’s foreman and others. Tlic
Board finds, based on al.l the evidence, that claimant has
failed in establishing by the preponderance of the evidence
that he sustained a compensable injury as alleged. Therefore,
the Board reverses the Referee's order in its entirety.

ORDER

The Referee's order, dated November 16, 1979, is revers-ed 
in its entirety.

The  tate Accident Insurance Fund's denial, dated
December 14, 1978, is restored and approved.

WCB CASE NO. 7 -3  5 May 16, 1 80
LINDA COATES, CLAI.MANT
Bischoff, Murray & Strooband,

Claimant's Attys.
Velure, Heysell & Popock, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the Referee's order
which found that claimant sustained a compensable injury to
her low back and awarded her compensation equal to 96° for
30% unscheduled disability for her back and right shoulder ■
injury. The employer contends the .low back condition is not
compensable and that the award of compensation is excessive.
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l:1.-.. nmant, u 20 year-old ot:r be!.:1r,'l·,wil.h ;cx-cbi;1~;:; r,1:mb, .. 1, 

on 0: tobcr 19, 1978, inJt,rcd btc,r ricJhL shoul·k!J- ::!nd .:.1Ll0qcdl:/ 
her low ba~k when while usin<J a r.c1rhct. to tic d0":J 1 :.1. +·arp on 
a truck sre noticed pain in he.r n_;_ ht arm and sl ou.lck.r. -Dr. 
J W. Pesner, D. C. , dia :r,oscd a ccrvicL11 dors<1 l st ra 1 r, • 

. On Dece~ib-er l:. 197B, LJr. Kci h l·Joolpc1 ~ rcp_orL~d thul 
claimant advised him that she Lad the onset of p'lin -:ind 
discomfort in her n•·ck. shoulder and back in Oct<>be:r 1978 
while working. Claimant indicated she missed 1.pp10:dmatcly 
b,;o weeks of work due to these .injnri0s. Dr. ,Wool,per·t•s .. 
diagnos: s was dorsal strain related to the incluslriil.l injurv 
and pre··existing lumb.,r. inj 1:ry. Ile fcl t claimant should ·' 
continue with heat treatment:, a:·.d massaqe for approxi,r,atcly 
two weeks and then· she could return to work. 

Dr. Stanley Younq, ln Jan11.11·y 1979, indicated c]aimant 
had told. him that she had -susL,ined a ri(Jht thoracic back 
inJury in June ]978 while pullinq on the qrccn-chain. 
Claimant, in his assessment, app.:1ren tly recOV(~red frcm this 
and returned to work but a~rain in October 19 78 injured 
herself when while pulling pn the .tie.down straps on a 
tr·:1ck, she felt a sharp puin in her ri9ht neck and shoulder. 
CL,imant, at that time, wc1s takinq medication for her back 
and also for her headaches. After being qivcn a corset, 
claimant's back c~nJition improved. Dr. ·Younq·rqported that 
claimant had a_full range of motion in the cervical spine 
and lumbosacral spine. l!e fc ., t that. frorn claimant I s h.is tory 
she apparently had suffered a cervical strain. Dr.. Young· 
felt that claimant shouL! con ti .1ue to be treated conscrv<1-
tively and should return to work as soon as possible. He 
felt thPre was some clemen, .. of C[7lotional over.l.:iy and that 
encouragement fo,· retLrn to her previous employment would 
probably be needed. 

Dr. Woolpert, in M-:rch 1979, reported that claimant 
continued to have the same type of problems. He f e 1 t that 
claimant's back-condition was unchanged. However, he felt 
that the claim could be closed since clairn;rnt' s concJi tion 
was stationary. Dr. Woolpert felt that claimant had a 
permanent-partial disability in the mild ran<Je.and that h0r 
work restrictions should be that of no li [tinq over ::iO 
pow:ds, or rcpcti ti ~e li.f·t iwr over 2 5 pounds or rPpcti Li vc . 
bending. · 
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LM.'jimant, a 20 year-old o I: boaroi'.wilh ; vj:'cbm:-; [.liiribo-r ,
on O' tobcr 19, 1978,- inii.rcd hi.:r shoul'k;r and aJ.loqcdly
her low back when while usincj a rarhet ,to tio dew i a.^airp oi'i
a truck she noticed pain in her ri; ht aim and sloulder. Dr.
J W. Posner, D.C-, dia a'.oscd a ccrvicrl dorsal strain.

On December l^i . 1978, Ur. Kei h Woolpei. t reported chat
claimant advised him that she i'.ad the onset oT pii.n and
discomfort in her n- ck shoulder and back in Octobci: 1978
while working. Claimant Indicated she missed appioximatoly
tv.'O weeks of work due to these injuries- Dr. .Woolpo i;t' s-
diagnosis was dorsal strain related to the iiidusLrial injury
and pre -existing lumb.ir , in] ury. Uc. felt claimant should
continue with heat treatment:^ ar.d massage for approximately
two weeks and then’ she could return to work.

FACT 

Dr.  tanley Young, in Janu.iry 1979 , indicated claimant
had told.him that she had sustained a right thoracic, back
injury in June J978 while pulling on the green chain.
Claimant, in his assessment, apparently recovered from this
and returned to work but again in October 1978 injured
herself when while pulling on the tie,down straps on a
truck, she felt a sharp pain in her right neck and shoulder.
Clu:imant, at that time, was taking medication for her back
and also for her headaches. After beinc) given a corset,
claimant's back condition improved. Dr. Young-reported that
claimant had a,full range of motion in the cervical spine
and lumbosacral spine. he fc > t that Cropi claimant's history
she apparently had suffered a cervical strain. Dr. Young'
felt that claimant should conti.iue to be treated conserva­
tively and should return to work as soon as possible. lie
felt there was some clement of emotional overlay and that
encouragement for reti.rn to lior previous employment would
probably be needed.

Dr.
continue
claimant
that the
was stat
permanen
work res
poui .ds,
bending.

Woolpert, in M-.rch 1979 , reported that claimant
d to have the same type of problems. He felt that
's back.condition was unchanged. However, he felt
claim could be closed since claimant's condition

ionary. Dr. Woolpert felt that claimant had a .
tpartial disability in the mild range,and that her
trictions shouJ.d be that of no lifting over 50
or repetitive li.fiing over 25.pounds or ropctilivc.
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i The claim was in: ti ally c .. osecl by a Determi!, at ion 
Order·, dated April 19, l':79, whi,:;h qranted cla i.mci1F to,r.poracy 
tota:! disability compcns~1tion and compensation· equal· to 32° 
!for 10% unscheduled'-disabili:~y resu.:tinr, 'from her neck and' 
ri,Jh:. -sh·oulder injury.;· On l\.pril 30·; 1979; De woolpe'r:t ·_ 
reported clai~~nt could return to work,· but f~lt ihe shouid 
hot perform work requiring crawling, st'air or la-dde r climbing, 
working in a kneeling position, or requiring lifting ov~r 25 
pourids. : He felt claimant could' not· return to her job .as _an 
offbe~rer on:the fishtail saw . 

. , At ·'the-.-heari-ncj; · claimant testified· that she has ::a high 
.school"education and has taken a few cobrses :at a c9mmtlriity­
-college.· Her· prior wo1.-k experiet:(·:: consisted of a series. o-£ 
jobs~ in_- restaurants and· retai 1 stores. Claimant· descrLbed · 
the work with Roseburg Lumber- as --heavy· and requiring a lot 
of speed. ,she indica•ted she ceased· per"formir1·c_1 this · _job 

because she _is tinablc to do thjs work. ,She was able to 
.perform· light work which was ;nut available throuqh ,:this,' 
employer. Since her injury, cL:iimant- ,sa-id she has workcd. in 
a .day care center perfo:cmin9 various .ac,tivi tics while· working 
with children. She -,st-:1ted that after hen or.iqinal'. injury,_.. 
she began - to: -experience pain -in ·,the lumbar :.::ircc1, as well as. · 
the_,1ce,rvical and shoulder area·._ Since this injury clc1imant · 

. said she -has, ·not engaged in various· sportirHJ ;1ctivi ties .sudh 
'as jogging,- riding a bic:-cle., tennis .or,.othe r vigorous 
recreational. activj~ies she used to :enjoy~ She -said .sie is· 
able to walk and some-times. able to- walk. as ·much as .a mile. - . 
Her.- lifting a.bi li-ty, -:according to: claimant,, is limi tea· to ~ . 
only ·25 pounds. , Claimant .stated that, she performed the job. 
at the day-care center until she was replace~ by a more 
experienced person. She indicaU,cl she was able 1-.0 -perform 
the job without any appurant.·clifficulty even· thouqh. it. 
involved· lifting and cleaning up after the children:· - :; : 

The employ~r denied claimant's low back condition at 
the ti.me of the hearing.· 

~ ... : . 
.' The, Referee found. t! ia t the -low back condition was· 

related to this industrial .injury·:· Purther, the Referee 
found that,. based on claimant! s current limi t;-itions and· -
other relevant factors, that she was precluded from certain,· 
portions of the -labor: market.. The - Referee - notE!d that claim­
ant's symptoms-were enti·rely subjective and that she was 
believed to perceive her difficulty as beir1<J somewhat more 
serious than they were. However, he felt that claimant had 
suffered 30% loss of wage earning capacity as a result of· 
her compensable injury to her cervical, and lumbc:1r spine and 
right shouldeJ;". There fore, he ~1 r .,inted c lairnan t ac ;:iward of 
compens·a tion equal to 9 6 ° for 20 % unscheduled disability fo:::­
h,2r back and right shoulder injury in lieu of the previous 
award and granted claimant's ottorney a fee equal to 25% of 
the increased award. 
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; The claim was initially Cvosecl by a Determination
Order; dated April 19, 1'.'79, which granted clai.nian:- toir.porany
tota!i disability compensation and compensation' equal' to 32°
for 10% unscheduled'- disabi li ::y resu.ltinu 'from her neck and’
ri>;hi. • sh'oulder injury.'' Oh April 30', 1979; Dr. Woo'i.pert
reported claimant could return to v;ork,' but felt she should
hot perform work requiring crawling, stair or ladder climbing,
working.in a kneeling position, or requiring lifting over 25
pounds.- 'He felt claimant could'not' return",to her job as an
offbearer onthe fishtail saw. ’

At'the-'heari-ng ; • claimant testified that she has "'a high
•school ■■ education and has Laken a fev; courses 'at a community-
• college.' Her- prior woi:k experieiito consisted of a series, o-f
jobs'in; restaurants andretail stores. Claimant described
the work with Roseburg Lumber•as-heavy'and requiring a lot
of speed. - he indicated she ceased - performing this job

because she ..is unable to do th.i.s work. • . he was able to
perform ■ light work which was uiot available through-this; '
employer.  ince her injury, claimant-.said she has worked., in
a -day care center performing various .activities while' working
with children.  he-' t-uted that after .her; original', injury-."
she began tO; experience pain in the lumbar .'area, as well as.
the.'i.cervical and- shoulder area-..  ince this injury claimant'
.said she-.has; ;not engaged in various ■ sporting activities -such
’as jogging-,- riding a bicycle-, tennis .or..other vigorous
recrea.tional. activities she used to .enjoy.-  he -said .she is'
able to walk and sometimes, able to-walk, as -much as -a mile.-.
Her. lifting ability, ;according tb; claimant^, is limited' to "■
only "25 pounds. Claimant .stated that^ she performed the job
at the day-care center' until she was replaced'by a more .
experienced person. : he indicated she was able I'.o -perform
the job without any apparent.-difficulty even- though, it-' =
involved • li fting and cleanijig up after the children:' • d

The employer denied claimant's low back condition at
the ti.me of .the hearing.' . • • '

.’ The • Referee found, tliiat the low back condition was' •
related to this industrial .injury.' Further, the Referee : :
found that,, based on claimant-s current limitations and-’ ;•
other relevant factors, that she was precluded from certain ■
portions of the labor-market.. The•Referee noted that claim­
ant's symptoms• were entirely subjective and tiiat she was
believed to perceive her difficulty as being somewhat, more
serious than they were. However, he felt that claimant had j
suffered 30% loss of wage earning capacity as a result of' '
her compensable injury to her cervical, and lumbar spine and
right shoulder. Therefore, he grc'mted claimant an award of 
compensation equal to 96° fo.t: 30% unscheduled disability for
her back and right shoulder injury in lieu of the previous
award and granted claimant's attorney a fee equal to 25% of
the increased award.
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ARD ON DE NO\ 0 · REVIL,' 

'The'Doard, after de ,1ovo rl~view, reverses the ·Rcferec, 1s 
order. The Board is unc3.ble to_ .i:id Liff/ evidence in this c.:::ise 
which relates claimant's low lJ,·1c:k injury to her ~1cccplcd 
right shoulder inj Lii-y. Dr. Youn<] rcpo1°ts that cLamant 
apparently suffered a riqht thorc1cic back ·injury- pul llnq on 
the grecnchain j n ,June J 97 8 from which she app<1rcnll',/ recovered 
wil:hout any rcsidu<1l chfficuJ ty. Dr. ~Joolpc1~t, <':dso, in l.i,:; 

" 
original diaqnosLs, indiccitcd rhcit clc1im.:1nt h;1e1 c1 prc­
existin(J lurnbc:.ir injury. 'lh6 iriJury occurrinq in Octobc:r 1978 
was to the right neck .. :incl shoulder arc;1. There fore, the 
Board would reverse the Referee 's fine.ling that the bo.ck 
condition is related to her accepted inJury. 

The Goarcl finds that the ncferce • s awarcl of- compensation 
L"qual to 9 6 n for 30 i uns ch cduled dis abi 1 i ty in this case 1s 

excessive. The diagnosis is a cervical strain. Cl3imant has 
rece i vcd only conservative trcci uncn t for this condition and 
it has been con~ented that she apparently feels her condition 
is worse than it actually is~ Dr. Young indicc1tec1 th:1 +:-

there was some eleme·nt of emotional overL:iy and that clairn.-1,1t 
would probably need cncourc1,:iemc·,1t to return to her previous 
emp.Loymcnt. Dr .. Young found that cL1imant had a full rancic 
of cervical. and lumbar spine moti'on and had· normal uee:p 
tendon reflexes and motor and sensory examination in· both . 
upper and lower extremities was normal. The claimant reported 
the pain she experiences is rnade wors0. by lift 1 nn ,,nd ::; t-re.n.­
uous use of 'her upper extremities. She also testified that 
she was able tq perform her :iob o.t the day care center 
with out difficulty. She ·said that ti1is job 1~equi red her to 
do lifting, bending and qcneral cleaniny which apparently 
caused her very little pain .. Therefore, the Board reverses 
the Referee's award r:,f increased compensation and would 
reinstate the award grQnted in the Determination Order. 

ORDER 

'rhc order of the Referee, da tcd November 14, 19 79, is 
reversed in its entirety. 

'rhe Determination Order, dated April 19, 1979, which 
granl:ed claimant an awarcl of compensation of temporary tolal 
disability compensation and compensation equal to 32a for 
10% unscheduled disabjlity for her neck and right shoulder 
injury is restored and affirmed. 
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'The‘Board, after de iiovo j:t.-,viow, reverses the Referee’s
order. The Board is unable to ."i.id any evidence in this case
which rel.ates claimant's low back injury to her accepted
right shoulder injury. Dr.- Young reports that cl-aimant
apparently suffered a right thoracic back in jury- pulling on
the greenchain Jn June 1978 from which she apparently recovered
without any residual difficulty. Dr. Woolpert, also, in l;is

original diagnosis, indicated rhat claimant had a pre­
existing lumbar injury. The injury occurriiK] in October 197 8
was to the right neck, and shoulder area. Therefore, the
Board would reverse the Roferceds finding that the back
condition is related to her accepted injury.

The Board finds that the Referee's award of- compensation
equal to 96^ for 30% unscheduled disability in this case is
excessive. The diagnosis is a cervical strain. Claimant has
received only conservative treatment for this condition and
it has been conmiented that she apparently feels her condition
is worse than it actually is: Dr. Young indicated that
there was some element of emotional overlay and that claimant
would probably need encouragement to return to her previous
emp'l.oymont. Dr. Young found tliat claimant had a full range
of cervical-and lumbar spine motion and had-normal deep
tendon reflexes and motor and sensory examination in'both .
upper and lower extremities was normal. The claimant reported
the pain she experiences is m.ade worse by lifting and strr-^n-
uous use of ‘her upper extremities.  he also testified that
she was able to perform her job at the day care center
without difficulty. -  he ‘said that this job required her to
do lifting, bending and general cleaning which apparently
caused her very little pain. . Therefore, the Board reverses
the Referee's award of increased compensation and would
'rein.state the award granted in the Determination Order.

BC^ARD ON DE NOVO - REVIE.-: ‘ ’ •

ORDER

m

The order of the Referee,
reversed in its en-tirety.

dated November 14, 1979, is

The Determination Order, dated April 19, 1979, which
granted claimant an award of compensation of temporary total
disability compensation and compensation equal to 32“^ for
10% unscheduled disability for her neck and right shoulder
injury is restored and affirmed.
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CASE NO. 78-8846 May 16_. 1 980 

-.ROBYN. L. GOODRICH, CLAIMANT 
-Velure ,. Heysell. & Pocock, . Claim!3-nt '.s A ttys .. 
sAIF, .Legal :Services, Defense Atty. 
Request for. Review by Claimant 
C~o~s~appeal by the SAIF 

•. ••.. ; 'i. 

· Clai1;nant and ·the State 1\ccident Insurance F'und (the 
Fund) seek Board review of the I{eferec' s order. which affirmed 
the F;und •·s • denial of claimant '-s low .back. condition .. ,:rnci 
granted c1aimant co'rnpensdtion · equal to ·30 ° for 20%· loss· use 
of the right ,forearm. Claimant contends that she sustained 

· a compensable· back -inJ ury and· that the award of compensatior: 
for loss of use of the ri<Jht forearm is -not· adequate> "The 
Fund contends that the f"k•fen=;e' s aff.t::·ming of its denial was 
correct and that the award of compensation for loss of use 
o_f. the right forearm _is execs s:1 ve·. · 

FACTS.·.,._· ---

Claimant, .a 28-year.-oid sec.retilry with the ,Jackson 
County Surveyor.'s Off:1:cc, sustained a ·compensabl·e, injury to 
,her right·wrist on June 6, 1978 when she slipbed on 's6mb 

-- .. stairs and fell. Dr .. J. v. Fletcher diaqnosed traumatic 
tendinitis of .the right ~rist. He did not fee~ this·wciuld 
cause any permanent ·impairment Claimant was treated conser-

,.,. vativ_ely •. ' 

,-·--·- ... 

._ On .:)'uly .27, 1978, Dr. R. r ... James reported that cl.a•imant 
had. continued to .complain of wrist problems. He. felt that 

:claimant.had a mild.deQuervain's· tenosyno~itis.: On July 31 
he reported that claimant returned complainin9 of" low. back 
pain.· She indicated on July. 30 ,. 1978· she experier'1ced -the 

rather acute onset of low back pain which had bothered her 
on and off "for a period of tin,c". She indicated ·she. _had a 
similar episode in 1973 which h~d responded to conservative 
treatment. Claimant said th~t after her incident. in July 
1978 she experienced right and left lo~er ~xtremity.radicular 
type pain in the thigh. Claimant indicated her back hact 
been bothering. her since_ her· fall whC'n she injured ·her 
wrist. Dr .. James -diagnosed 11 Probc1bly central herniated. 
nucleus plilposus,. probc1qiy at the L4-5 lcv,el" -

t.. • :. 

In August 1978, Dr. 11. Walter Emori report2d_that 
claimant complained of pain in her right wrist and back. H2 
felt these two conditions wen~ related to the injury when 
she slipped and fell. 
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WCB CA E NO. 78-8846 May 16, ''980

- ROBYN. li. GOODRICH, CLAIMANT
Velure,. Heysell .& Pocock, 'Claimant',s Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant
Cross-appeal by the SAIF

Claimant and the  tate Accident Insurance i'und (the
Fund) seek' Board review of tiie Referee's order which affirmed
the Fund’'s • denial of claimant'-s low .back . condition-and
granted c-laimant compensation • equal to ‘30° for  0^6 loss'use
of, the. right -forearm. Claimant contends that she sustained
a compensable' back -.injury and that the award of compens'ation
for loss of use of the right forearm is -not- adequate The
Fund contends that the Referee’s affirming of its denial was
correct and that the, award of compensation for loss of use
of-the right forearm .,rs excessive-. ' ' ’ •

FACT .

. Claimant, a 28-year,-old secretary with the Jackson-
County  urveyor.'s Offree, sustained a compensable-- in jury to 
.her right'wrist, on June 6 , 1978 when she slipped on 'some
.stairs and fell. Dr., J. V. Fletcher diagnosed traumatic,
tendinitis of .the right- wrist. He did not feei this would- 
cause any permanent -impairment-. Claimant was. treated conser­
vatively. - • - '

On July .27, 1978, Dr. R. F.,. James reported that cla'imant
had. continued to complain of wrist problems'. He felt that

• claimant, had-a mild. deQuervain ' s ' tenosynovi.tis. On July 31
he reported'-that claimant returned complaining of' low., back
pain.--  he indicated on July. 30,. 1978-she experienced -the

rather acute onset of low back pain which had bothered her
on and off "for a period of tin^.c".  he indicated she, .had a
similar episode in 1973 wh.-Lch had responded to conservative
treatment. Claimant said that after her incident, in vTuly
1978 she experienced right and left lower extremity .radicular
type pain in the thigh. C.laimant indicated her back had
been bothering, her since, her- fall when- she injiired her
wrist. . Dr. , James -diagnoseil "Probably central herniated,
nucleus pulposusprobably at the L4-5 level".,

'in August 1978, Dr. H. V/alter Fmori reported that
claimant complained of pain in her right wrist and back. He
felt these two conditions were related to the injury when
she slipped and fell.

m
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in August 1978, Dr. James reported that clai~ant's 
cqn4ition·~egarding her.bac~ h0d imprqved. He continued .to 
t,re~t."clairnant with coriservative nH.:lasures. ln,September 
t278 .. he r~ported that cla_irnant continued to improve _slowly. 
She ~bmplatned of low back pain with prolonged sittinq and 
thq~ ~he was un.::ib le to do any heavy li f ti n·q 01~ yro lone::.€:! d an<'i 
y!gqpoys ~ork. Claimant advised htm she w~s walking approxi­
m~t~lY a m~le to a mile-and-a-half per Jily a~rt Dr. ~amos 
advised her to increase this to 4 to 5 miles and return to fiJ~'if ·she.ha'd ~ny increasing problems. 

On October 17; 1978, llr. Jam~s reported that he'felt­
clfimai~•s -~~~ditfon regarding her wrist was ~edicaliy 
§~~-ttonary an_q that she had prob,1bly a 10~; physical i_mpairment 
~~_c011dary t;o mild tendinitis. He felt this would si_owly _ , · 
:r~~olve wJth tirrie and doubted. strongly. that she was ~icing to 
h~v~ any p~:;:-rnanE;!ri.t phys~ cal impai rmcn t as a res u 1 t .of this 
tnjyry·.·. ~e f~it that.ctaimant did hav~ a rather severe 
4@g~~~r~ttve dt~~ 1isea~e which hbd responded lo conservative 
t_peatn1'2nt, };:l~t \y;as not, at that time, medically·_stationary. 
He felt claimant's back condition could not be construed as 
·ifw~rk-:-related injury, ''at ieast from this fall if th·c. fall 
w~~ durif!g h'er jolJ., although it is quite possible that he.r 
work'ha~ aggravated the pre-e~isting con~itibn and it!s 
gyJ,t~· tiJ<ely frqm ~his Stc!ndpoint it may _be 'pc1rtially ,w.o,rk ,-­
i:~t~t:.~q; howgver, thts is v,er:y difficult to determine in 
i;~t,rosp~e;t" ~ 

Qn October ?6, 1Q7~, the ~und denied responsibility for 
~l<?iJ!.lfHl t' s low ba.c~ conqi tion. ,. · 

0f1 N,0:vE:!mbe1: +~, 1978, a Determination Order awarded 
gl9,.i,m'an t t~mpo:J?ary tot.al dis clbl li ty. compens at-ion for her 
w_~t s ~ in jqry ~ 

In February !~7i, Dr. James reported that he did not 
::,believe either claimant's work or her acci c]cnt agqrava.tecl 

1}he· acute' onset o,f disc hernL1tion, hut he noted there wa,-; no way tie qouid honestly' say whether either of these conditions 
m~y ~-~v~ uggravated her previ,ous back probl~m- Ue noted 
that cJ.,aimant had a. histor:y of previous back difficulty .. in 
1i7,3,. · ··Dr-: H. waiter -Emori concurred with this opinion. 
,.., .. • •- .. - ',..,. • I 

€-laimant testified that on July 16, 19 7 8- she took a 
,t,_~~-t "tq_. t"i.-y <?,I\Q q,{i~1.{'fy to be a fire figh t'er. The event w.as 
t9. C<'.l,!,·1£Y a 60,.-,..pound hose 4.49 yards in. a set a1-:1ount of tim~ .. 

·A Hx~i:n.~.l) wh_o w.a~- presen-t ~t this test tcs ti f 1ed t.hat c la•iman t 
failed this test not because she could not carry the hose, 
b,U•t-·because she mi,ssed- th~. set time l::>y 1/J0th of a second~. 
B~cai:;se ·claimant failed th-is fi l'.'S t test' she could not'· 
c·qmp:\;etc the. ot_h,er · ~even pa-rts of. the test. c1a{m<1nt, further 
testi-fied on July 30, 19.78. she was talkinq c)n. the pllor.e and 
when she stood up, she experienced a sudden onset of severe 
1q,w, ba.ck pain .. 
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Also, in August 1978, Dr. James reported that claimant's
condition■regarding her-back had improved. . He continued .to
treat''claimant with conservative .measures. In,.  eptember
1978,•he reported that claimant continued to improve slowly.
 he complained of low back pain with prolonged sitting and
that sh.G was unable to do any heavy liftin'ej or ,proIon<;.,ed and
vigorous work. Claimant advised him she was walking approxi­
mately a mile to a mile-and-a-half per day and Dr. James
advised her to increase this to 4 to 5 miles, and return to 
him if she had any increasing problems.

On Oetpber 17, 1978, Dr. James reported that he'felt
claimant's condition regarding her wrist was medically
stationary and that she had probably a lOt- physical impairment
secondary to mild tendinitis. He felt this would slowly
resolve with time and doiibted. strongly. that she was going to
have any permanent physical impairment as a result o.f this
injury.'- He felt that. claimant did have a rather severe
degen'erative disc disease which had responded to conservative
t-reatment, but \vas not, at that time, medically • stationary.
He felt claimant's back condition could not be construed .as
a work-rrelated injury, "at least from this fall if the-fall
v?as during her job., although it is quite possible that her
work‘has aggravated the pre-existing condition and it-'s
quite likely from, this standpoint it may be partially work
related; however-, this is ver-y difficult to determine in 
retrospe.ct". ■

On October 26, 1978, the H.und denied responsibility for 
claimant's low back condition. , '

On November 13, 1978,. a Determination Order awardedGla;im’ant temporary total disability compensation for her
wrist injury.

•In February- 1979,, Dr. James reported that he did not
•■•'believe either claimant's work or her accident aggravated
the acute onset o.f disc herniation, but ho noted there was
no way he could honestly say whether either of these conditions
may have aggravated her previous back problem. He noted
that claimant had a history of previous back difficulty-in
19,7,3;. Dr.’ H. Walter -Emori concurred with this opinion.

e-laimant testified that
■te^t 'to try and q^ualify to be 
tp. carry a 6 0--pound hose 4.40
A fireman who w.as- present ah
failed this test not beca.use
b.ut because sh.e missed' the se
Because claimant failed this
complete the- other seven parttestified, on July 30,. 19 78. sh 
when she stood up, she experi
low. back pain_.

on July 16, ,1978- she took a
a firefighter. The event was

yards in. a set amount of time., 
this test testified that claimant
she could not carry the hose,
t time by 1/lOth of a second,
first test, she could not-
s of the test. Claimant,further
e was talking on. the phone and
enced a sudden onset of severe
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James was deposed. Ile said he first saw· claimant· 
on J un e l O , 19 7 8 w i th a hi s tor y of a· rig h t w r i s t , i n :i uc/ . I! c, 
did not treat the claimant for low back problems, but an 
associate of his, Dr. Bolton, had treated'claiman~ in,1973 
for this condition. He indicated that the fi rs_t, mention of 
a low back prob Jem to him occurred on ,July 31, 19 7 8. He 
felt this coridition ·was might have been related to the fall 
if claimant had complained of lo~ back within Q ·few day~: 

·after the f al 1. He noted in thi ~ case the i:c \•1as some· qap in 
time between the originil injury and the claimaHt's complaints 
of back pain. Dr. James opined that claimant could have 
developed a herniated disc without any injury· and thu.t her 
condition could have come on spontaneous.Ly. From reviewing 
the notes of his examination, he noied that claimant had a 
marked list on July 31 to the left which she ~ad not had 
before. His notes reflected that in June 1978 claimant had 
not complained of any back pain and he had not noticed 
anything clinically wrong.with her back. 

The Referee, after reviewing u.ll the evidence, a~firmcd 
the· fund's deniai of claimant's low back condition. F~ithcr, 
the"Referee found that claimint was entitled to an award of · 
comper:isation equal to 30° for 20% loss of use of her- t~iqht 
forearm and granted claimant's attorney a Ece out of this 
increased compensation. 

BOARD ON DE NOVO REVIEW 

The Board~ after de novo review, modifies the Referee's 
order. The Board concurs with the Referee's affirmation of 
the Fund's denial of claimant's low bc1ck condition. The 
evidence in this case' does not establish ·by a prep·onderance 
of the· evidence that claimant's low hack condition is related 
to her accepted injury which resulted from her f al 1 on ,Jt,ne 
6, 1978 while in the course of her employment. 

The Board' finds that th0 award of compensation qr anted 
by the 'Referee for loss of_ use of claimant's right for0arrn 
is not supported by the evidence. There is no evid~nce thQt 
claimant has sustained any loss of function of the' right 
forearm. Dr. James opined, in October 1978;--that claimant, 
at that time, had probably 10% physical impairment s~condary 
to mild ten di ni tis. ·However, h,~ also reported that this 
condition would slowly res6lve with time ·and that he strongly 
doubted that clai~an~ would have any permanent physical. 
impairment ·from this injury. In subsequent reports and in 

.0 

his depos,i~io~,- there is no i,ndic"ation that ·clai'mo.nt J/ustained 
any loss of frmction to her wrist. The Board concludP.s the·. 
evidence in this case tails to establis~ that claimant has.· 
suffered any lo s's of function i~ her r~gh t forearm. 'i'he re fore, 
the Board reverses the Referee's award of comperfsatic,n in 
this m'?tter and would· re-store the De.tern;inatio.n Order. 0 
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Dr. James was deposed. lie said he first saw claimant'
on June 10 , 1978 with a history of a right wrist .injury. he 
did not treat the claimant for low back problems, but an 
associate- of his, Dr. Bolton, had treated' claimant in 1973
for this condition. fie indicated that the first mention of 
a low back problem to him occurred on July 31, 1978. He
felt this condition was might have been related to the fall
if claimant had complained of low back within a 'fev/ days'
•after the fall. He noted in this case there was some gap in 
time between the original injury and the claimant's complaints
of back pain. Dr. James opined that claimant could have
developed a herniated disc without any injury and that her
condition could have come on spontaneously. From reviewing
the notes of his examination, he noted that claimant had a
marked list on July 31 to the left which she had not had
before. His notes reflected that in June 1978 claimant had
not complained of any back pain and he had not noticed
anything clinically wrong,with her back.

The Referee, after reviewing all the evidence, affirmed
the'Fund's denial of claimant's low back condition. Further,
the'Referee found that claimant was entitled to an award of
compensation equal to 30° for 20% loss of use of her right
forearm and granted claimant's attorney a fee out of this
increased compensation. ,

BOARD ON DE NOVO REVIEW
The Board, after de novo review, modifies the Referee's

order. The Board concurs with the Referee's affirmation of
the Fund's denial of claimant's low back condition., 'I’ho
evidence in this case does not establish'by a preponderance
of the' evidence that claimant's low back condition is related
to her accepted injury which resulted from her fall on June
6, 1978 while in the course of her employment.

The Board' finds that the award of 'Compensation granted
by the 'Referee for loss of use of claimant's right forearm
is not supported by the evidence. There is no evidence that
claimant has sustained any loss of function of the' right
forearm. Dr. James opined, in October 1978,,- that claimant,
at that time, had probably 10% physical impairment secondary
to mild tendinitis. 'However, he also reported that this
condition would slowly resolve with time 'and that he strongly
doubted that claimant would have any permanent physical,

In subsequent reports and in
indication that 'claimant sustained

impairment from, this injury',
his deposition, there is no

of
in

function to her wrist. The Board concludes the'
this case fails to establish that claim.ant has.

any lossevidence
suffered any los's of function in her right forearm. Therefore,
the Board reverses the Referee's award q.f compensation in,
this matter and would'restore the Determination Order.
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The Referee '.s order, dated November 21, 19 79, .is modi fi.ecl. 

That tportion of .the r~eferee·• s order\ which grantcc1 
claimant compensation equal to 30° for 20% loss 6f use of 
the right for-earrn as a reslilt of the _industrial injm:y of: 
June -6;, 19 7-8 and qran ted clairnan t' s -attorney a fee out of 
the increased comp'ensation is reve1·sed. 

'l'he Determination Order, dated ?'-Jovember- 13, 19 7E, is 
restored zrnd affi rme.d. 

The rern·aindcr of the Referee's order is a ffirmcci. 

,WCB .CA'SE N0 • 79-4389 

·LEO :o. JEFFERS., ,CLA1'MANT 
Ma~lagon & Ya;tes,, C.J.aimant' s Attys .. 
. J .·W. 'McCracken., -.:Jr .. , Employer's Atty. 
'Request -for :·Review 1by Employer 

·May 16, 1•980 

'The ,ell}ployer .seek•s noard review of ·the Rqf0ree' s order 
\Which ,remanded cla•iman t ·'.s claim to it _ fo c accc1)tancc .and pu1 -
_rrient of 1cp_rq.pensation ;to whi.ch '11c is cnti.tlcic1. · 

.. ' 

The Board, af.ter .de novo :revie\v,, affirms and ~,c'f.opts. the 
·,qpinion ,and Order of the I~eferce, a copy or which is att.achecl 
;here.to and,, by .thits •reterence, is mzide a part he·reoL 

The lBoa•rd .dogs _not finr:1 that 'ivcJ.lcr v-. ··union, Carbicle Curp., 
288 .Or 2J., 1602 'P.2d .2'59 •(1'979.), is applicable to this cc1se. Dr.. 
Hockey, ·.i,-,n 1h.i-s .December '197•8 report, stc'ltecl clain~a1~l:'s "c·onc1i­
•tion ·was ·not ca used en ti rely by his enip loyment, but ccr ta.inly 
,was aggravated .by .the extremely hard wo,r.k that he does and, of 
course, ~n this sit~ation, the disc does degenerate more rap~dly 
_and therefore causes •secondary osteoa1::-thritis". C:lairnant·' s 1.-;ork, 
according to .·Dr .. 'Hockey, did increas~ claimant's syr.1ptoms anc1 
hastened the disc degeneration. The evidence _indicates claim­
ant·' s work hastened t:he degen~ra tion of his unc.erlyi ncr conch t.i.on. 

ORDER 

'I'he order of the Referee, dated November 14, 1979, is 
af-f i•rmed. 

Claimant• s attorney is hereby grantocl a reasonable at tor~ 
ney 1s fee £or his services in connection with this Board review 
in the amount of $2·50, payable by the cur_r:ier. 
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ORDER
The Referee's order, dated November 21, 1979, is modified

That sportion of -the Referee's order’which granted
claimant compensation equal to 30° for 20?, loss of use 
the right forearm as a result of the industrial-.injuir/
June -6;, 197-8 and granted claimant's -attorney a fee out
the increased compensation is revei'sed.

The Determination Order, dated November 13, 1978, 
restored and affirmed.

of
o f
of

I 

The remainder of the Referee's o.rder is 11'me G.

.May 16, 1'98 0,WCB .CA E NG. 79-4 3 89

LEO -D. JEFFER ,, CLAIMANT
Maiagon & Ya.tes,, Claimant's Attys,.
■J.'W. 'McCracken, Jr., Employer's Atty.
'Request for Review 'by Employer

'The ;Gmployer .seeks Board review of the Referee's order
swhich -remanded -claimant’.s claim to it for accej:)tancc .and pay-
.-m'ent of »epmpensa-tion to which -he is entitled.

The Bpard, after .de novo review^, affirms and adopts the
'.Opinion ^and Order of the Referee, a copy of which is’ attached
:here.to and,, by this 'reference, is made a part hereof..

The Board tio.es not find that Weller v. Union, Carbide Corp. ,
'288 -Or 2,7,, '602 'P2d .259 'fi979,) , is applicable to tMs case. Dr.
Hockey, -i-n ihi-s .December 197'8 report, stated claiman-t' s "condi­
tion -was not caused entirely by his employment, but certainly
-was aggravated by .the extremely hard work that he does and, of
course, i-n this situation, the disc does degenerate more rap'dly
and therefore causes ^secondary osteoarthritis". Claimant's work,
according to-’Dr-. 'Hockey, clLd increase claimant's symptoms and
hastened the disc degeneration. The evidence .indicates claim­
ant’' s work hastened the degeneration of his underlying condition.

ORDER

The order of -the Referee, dated November 14, 1979 , is
affirmed.

Claimant's attorney is hereby granted a reasonable attor­
ney's fee -for his services in connection with this Boa.rd reviev;
in the amount of $250, payable by the carrier.

-281-

‘ 

' . 

’ 



     

    
     

 
     
      

         
           

          
        

           
           
         

         
           

          
        
    

         
          
          
         

        
          

         
     

        
      

         

         
          

          
          
         
          
          
           
          
          
         

        

CASE NO. 78-2439 

JOHN PATRICK JUNGWIRTH, CLAIMANT. 
Olson, Hittle, Gardner & ·Evans, 

Claimant's Attys. 
SAIF, Leg~l Services, Defense Atty,. 
Request for Review by the SAIF • 

May 16, 1980 

Th8 State l\ccicl12nf: I11sur21.r1ce: Fund (he::rc-:d.1,.,,,rtcr :,-c·fcrred 
to as the Fund) seeks Board review of the l{cfcrc,,•' s n::-<lcr 
which remanded claimant's claim for a left kneo ,-:or,,::iLion to 
it; grantec1 claimant .1.SZi pennancnt pactial chsobi:iil:y cornpen­
sa tion for a. riqh t knee conch tion; approve cl the deni;, l by it 

·of a-left knee condition as n~Li..d.:ed to .cin injury of ?c!ixua.r.y 
24 , 19 7 7; and qran ted clai rn::1 n t' f; a tton1cy a fc8. 

FACTS 

C la.iman t, a 2 ,:J-ycar-olc1 bocly rncchc1:1ic wi l=.ll .:rohn '.;• >:1 I !3 

Body Shop, on February 24, 1977, contends he Lurncc1 -::nc; 
tripped and his ri9ht "kneL:2 cc1mc out of' joint". Di:.. Thomas 
Sims diaqnosec'i Pellegrini-Stieda's disease .. [le felt clai.mc:.rnt'.s 
work mudc the condition \VO i:-se. 

In March 1977, Dr. Donalcl Palusk...:1 reported· clair.1c1~;t i1ac1 
had qifficulty in th(:> past w:i.th his knee locking, cl.ic_L~.i.nq 
and 9i ving out. ]\f ter an arthro,:i rc11,1 revea lccl ;-, torn n,cnis cus 4i 
of the right knee, Dr. Paluska p0rfcrnfr,'!d. a medial mcniscectomy 
surgery. Dr. Po.luska opir::ed cL=1.in1ant: was medically sc:itioric.1ry 
on June 1, 1977 and felt clairn2int hcJ.d permanent partial 
dis abli ty "due to removal of thf! media 1 meniscus £0 r de~1e;1c ra­
ti ve chondron1ala cia in the pate 110 femoral joint". 

A Determination Order, a~ted July 12, 1977, awa~!cd 
claimant temporary total clisability cnrn:)cnsatirn1 and cornpcnsi1-
tion equal to 7: 5° for si loss ,cif .his right le.s1-

In February 1978, claimant wc1s enrolled at t:h,::.-- l'.Ji'.-,.:ib.i.lity 
Prevention Center. At the time- of: admission to tLc Ccni:ci~, 
claimant complained that his right knee was sore ind swelled 
on occasion and buckled. The knee condition was made- worse 
by squatting, kneeling, walking ~ver·a mile, and goi~g up 
and down stairs. Claimant saicl he had trouble with both 
knees since he was in the eighth qrc1rlc. Claimc1nt has z1n 
11th grade education ancl hud - worked in the bcicly and 'fcndc 1~ 

repair business ·fo.r. 7-1/2 yr::ars. Dr. Lcv.1is Van Osdcl :-eJ.t 
- claimant could perform l1e,'l. vy s.vork, with no li l: ting ov,~r. 10 0 
pounds, no repetitive Ji f tin q over 50 pounds or· repc t:i ti vc 
squattinci, kneelin<:,J, ancl the climbins; of ladckrs or :_,tairs·. 
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May 16, 1980WCB CA E NO. 78-2439

JOHN PATRICK JUNGWIRTH, CLAIMANT’
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident: Insurai'icc Fuiic (hereinn f tor .rorerired
to as the Fund) seeks Board reviev/ of the i<cforef''s order
which remanded claimant's claim tor a ],eft knee condition to
it; ^granted claimant .15 i permanent partial dj.sability compen­
sation for a right knee condition; approved the deni--;! by it
•of a-left knee condition as related to an injury of February
24 , 19 77; and granted c.laimant's attorney a fee.

FACT 

Claimant, a 24-ycar-old body mechanic wi l:n Johnsr';-i' s
Body  hop, on February 24, 1977 , contends he turned z.n6
tripped and his right "knee came out of joint". Dr.-'inomas
 ims diag'nosed Pellegrini.- tieda' s disease, .lie felt claimant.’s
work made the condition worse.

In March 1977, Dr. Donald Paluska reported' claim.ar;t had
had difficulty in the past with his knee .locking, clicking
and giving out. After an arthrogram revealed n torn meniscus
of the right knee. Dr. Paluska perform'ed.a medial meniscectomy
surgery. Dr. Paluska opined claimant was medically srationary
on June 1, 1977 and felt claimant had permanent partial
disablity "due to removal of the medial meniscus for degenera­
tive chondromalacia in the patellofcmoral joint".

A Determination Order, dated July 12, 1977, awa.rvicd
claimant temporary total disability compensation and compensa­
tion equal to 7:5° for 51 loss ,of.his .right leg.

m

#

In February 1978, claimant v/as enrol.led at the Disability
Prevention Center. At the time of admission to the Center,
claimant complained that his right knee was sore and swelled
on occasion and buckled. .The knee condition w’as mtadc’ worse
by squatting, kneeling, walking over a mile, and going up 
and down stairs. Claimant said he had trouble with bot:]i
knees since he was in the eighth grade. Claimant has an 
11th grade education and had worked in the body and fender
repair business 'for 7-1/2 years. Dr. Lewj.s Van Osdol f^elt
claimant could perform heavy work, with no ].ifting over 100
pounds, iio repetitive lifting over 50 pounds or' repetitive
squatting, kneeling, and the climbing of ladders or stairs*.
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In ~ay 1978, Dr. Paluska rcporicd claimant needed 
uddi tional su.r~1ery to correct problems with s11bl'uxat.1on 6f 
the patella. He indicated claimant had this condition in 
both legs and felt the rjght pne should be rcpai~eu fir~t. 
Dr. Pa.luska related the need for the surqcr.y to· tho ci."rht 
knee to claima.nt'•s Febr•.1ars1 24, 1977 in'jury. 

On ,June 26, 1978, Dr. Paluska operated on cL.un,a11t 1 s 
right knee: the sur0c:·y consisted of a Hauser procerh.1rc-:;, 
release of the lateral extensor mcchLrnics and recen tr.lli zc1 tion 
of _the patellar tendon. 

In July 1978, Dr. Paluska requested permission Lo 
perform sur(Jcry on the loft knee·. On Au9ust 7, 1978, this 

i' request was denied by the Fund. 
I 
! In September 1~78, Dr. Paluska reported claimant fcl t 

his left knee condition was related .to his job. Dr. r·alusk.J 
felt claimant's job of- crawling underneath automobiles 
aggravated a pre-existing condition.· 

A Second Determination Order, dated October 5, .1978, · 
awarded claimant additional temporary total disability. 

· On October 11, 1978 claimant filed an occupiltionili 
disease claim for his left and right knees, alleging liis 
work and ''crawling on concrete under automobiles, etc II was 
the cause ·of his condition. 

The Orthopaedic Consultants, in November 1978, opined 
claimant had minimal loss of function of the.right knee and 
none due to his injury. 'l'hey were unable to substantiate~ any 

· appreciable aqqravation of clu.imant I s left ·1cncc concli t. Lon .:is 
a result of his work. 'l'hcy opined cluimu'nt's work did noL 
cause the w:idcrlyin9 knee disorder. 

On December 14, 1978, the Fund denied clc1imant 1 s ,::l.:1im 
for an occupn.tional disease for a left and r.i~Jht knee condition 
due to his work at Johnson's Body Shop. 

In May 1979, Dr. Paluska reported the left knee ·:;,l:.1C9cry 
should result in claimant 1 s having a normal knee function. 
He felt claimant's work aggravatAd this conditi6n. It was 
his opinion claimant als'o had cnonclromalacic.1 of the pa tc lla 
which would prevent crawling,. excessive bending and squattin~J-
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In May 1978, Dr. Paluska reported claimant needc:!

additional surgery to correct problems with subluxation oJ' ‘
the patella. He indicated claimant had this condition in
both legs and felt the r:i ght one should be repairea first.
Dr. Paluska related the need for the surgery to the r.i ght
knee to claimant's February 24, 1977 injury.

On June 26, 1978, Dr. Paluska operated on claimant's
right knee; the surgery consisted of a Hauser procedure,
release of the lateral extensor mechanics and recencraiination
of the patellar tendon.

In July 1978, 
perform surgery on
request was denied

Dr. Paluska requested permission to
the loft knee. On /lugust 7, 1978, this 
by the Fund.

In  eptember 1978, Dr. Paluska reported claimant felt
his left knee condition was related .to his job. Dr. I’aluska
felt claimant's job of- crawling underneath automobiles
aggravated a pre-existing condition.

A  econd Determination Order, dated October 5, 1978 , '
awarded claimant additional temporary total disability.

‘On October 11, 1978 claimant filed an occupational
disease claim for his left and right knees, alleging his
work and "crawling on concrete under automobiles, etc" was
the cause of his condition.

The Orthopaedic Consultants, in November 1978, opined
claimant had minimal loss of function of the.right knee and
none due to his injury. They wore unable to substantiate any
appreciable aggravation of c3.aimant’s loft knee cojui.iti.on as
a result of his work. 'J'hcy opined claimant's work did riot
cause the underlying knee disorder.

On December 14 , 1978, the Fund denied claimant's .::laim
for an occupational disease for a left and right knee condicion
due to his work at Johnson's body  hop,

In May 1979, Dr. Paluska reported the left knee 'surgery 
should result in claimant's having a normal knee function.
He felt claimant's work aggravated this condition. It was
his opinion claimant also had cnondromalacia of the patella
which would prevent crawling, excessive bending and squatting.

#
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11.ugust 1979, Dr. \"/ill.i.,1m Moreno s ta tc:d he had treated 
claimant f:rom 1966 to 197:~. Ii: 1966 clzi.Lrnant had . .i.n:jured · 

· his •·riciht knee playinc; football. The di;-t~Jnosii, Wi.15 n ruptured 
medi a·l meniscus for which claim~rn t w·cis trc atcd consc ~.-v.=1 ti vc ly. 
In ·1~67", claimant twisted his Jett k11c12 and the c1iaqnos:i.s 
was a possible ruptured' cartiL:ic;2' of. the left~ knee for whi.cl, 
he received conservative treatment. Dr. Moreno, in 1968, 
advised claimant not to play footbnll bccau~c of the left 
knee condition. He reported he saw cluimant ;.1fter that [or 
problems with the ri.gh t knee. 

Dr. Paluska was deposed and stated he felt ttc injury 
to the right knee aggravilted the condition of the left knee 
and both knees were . ag\1.ra vatecl by_ the t:.ype of ,.-iork c·_7..u.i.man t 
was doing. He felt the chondromalacia huc1 been pres~nt for 
some time, but had been a~yrj~atcd by claimant's wqrk. 

Claimant test.ifie'ci he~ hos had troubJ.c ,v.i. th ·his: irnccs 
since he was in high ·s choo1. Other eviclen ~c i ndicu t€!i.; 
cla'i.mant was hc:iving· troubl0: with his knees prior .to. h.i.s 
February 1977 injury. !le says !le connot ?Ut weight on· the 
right knee and is unable to move a1:01Jnd cars ,1s he should. 
He'. says the knee continues to sw611. 

After the first hearing, the Re[en::!G con cl ucl eel cJaima n t 
had established· an occupationaJ disease to the left knt2e ai1c1 
set •aside the Fund's den ia 1, remanded the cJ.a im to it· foi: · 
acceptance of. payment of ·compensation and uwarc1ed .:in f:lttorney' s 
fee to claimant's cou~se1. 

/ .. After an ap·peal, · the J3oarc1. r.cmiindec1. this case to.. the,, 
Referee.' l\n ·Or&fr on Hemdnc1 \~as ·is~uecl and is the nk)l:tcr ·. 
be.fore the· Board. The' Refe.ree re.ferrecl the left. kne0 to .tl10 
Fund as an' o<;::cup.atic;ma.l clisease .. ::ind ordcirc:rJ. it· to pziy, c:o~i'p~n­
sation ·of medical expenses and temporary total disabLLi. ty ·. 
compensation effective l\uqust 14, 1978 until closed,· setting 

aside the Fund's dcn.ii1 of UL7. t · cli1irn. The:: Hcl:c-:-:-ec <'lppr.oyeci 
the Fund 1 s denial of the ieft 'i<:nee conc1:i.tion on .Auq\1st 7, 
1979 as related to the februc1ry 2/l, 1977 in=i u:cy. 'l'he Pcfe:cec 
granted claimant's attorney a f,~e 21nd :r.ein~tatc~1 those 
portions of his (irs t Opinio11 anc1 \:)1~der. wh.1.ch -"~ere_ not 
inconsistent with this o.rder. The l~efer.ee a ftirmcc! th0 . 
award of tE;mporary tot,iil disability compensi:lt.~on. -~=·1Lther, 
the Referee granted .cl·aimant zin a'."(an'l bf: compensa ti9:1 cqu01 
to 22~5° for-15'G loss· ot the r.icih\: lcq.· 
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In August 1979, Dr. William Moreno stated he had treated
claimant from 1966 to 1972. In 1966 claimant had .injured •
his-right knee playing football. ^’ho diagnosis was a ruptured
medial' meniscus for which claimant w'as treated conservatively.
In -1967', claimant twisted his leiTt knee and the diagnosis
was a possible ruptured' cartilage'of the left knee for which
he received conservative tirea tment. Dr. Moreno, in 196 8,
advised claimant not to play football because of the left
knee condition. He reported he saw claimant after that for
problems with the right knee. . ' .

Dr. Paluska was deposed and stated he felt the injury
to the right knee aggravated the condition of the left knee
and both knees were aggravated by. the type of v;ork claimant
was doing. He felt the chondroma lacia had been present for
some time, but had been aggravated by claimant's v;qrk.

• • Claimant testifie'd ho has had trouble, with his. knees-,
s'ince he was in high school. Other evidence, i.ndicates _
claimant was having' trouble with his knees pri.or .to-his
February 1977 injury. He says he cannot put'weight on the 
right knee and is unable to move around cars as he should.
He', says the knee continues to swell. ...

m

After the first hearing, the Referee concluded claimant
had established an occupational disease to the left knee and
set aside the Fund's denial, remanded the claim to ii: for
acceptance of-payment of compensation and awarded an attorney's
fee to claimant's counsel.

m

After an appeal, the Board, remanded , this case to,, the ,-.
Referee.' An -Order on Remand was .issued and is the matter •,
be-fore the' Board. The‘ Referee referred the left knee to,.the
Fund as an' occupational disease and o.rde.red, it to pay compen­
sation of medical expenses and temporary total disabi'l.i ty '
compensation effective August 14, 1978 until closed, setting

aside the Fund's denial of that claim. Tlie l^ofe.ree aj^^royed 
the Fund's' denial of the 'left knee condition on .AiKi'ust 7,' '.
1979 as related to the February 24, 1977 injury. The l-'cferee
granted claimant's attorney a fee and reinstated those
portions of his first Opinion and Order.which were not
inconsistent with' this o.rder. The Refe.ree af.Lirmed the 
award of temporary total disability . compensation - Further,
the Referee granted .ciaiinant an award b.f coinpensat.iqn egual
to 22:5° ,for’l5% loss' of the right leg.'

#
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1 Ii '• ,; 1, t, ~j• ~ I '" •'ll "' J ' " • ·- ..... ., > ' .. , ,i ~ 

BOARD ON DE NOVO REVIEW 

ThG Board, after de nova review, mod if ics the Hcl:c:!rcc' s 
order. 'I'he Board docs not find cl.-1.irnan t has proved i1 left 
knee occupational disease claim. Dr. Paluskd opines claiffant's 
work aggravated this condition. liowever, the other evidence 
indicates cla-irnant has a history of difficulty with his left 
J-,-.nee. The Ortliopaedic Consultants found no relationship 
between claimant's work and any .:1qqrc1vation of h1.s le Fl. knee 
condition. The Board finds the preponderance of th0 i::ividencr: 
does not prove claimant's work ci ther temporo.ri ly or pcnnancn t ly 
worsened the left knee condition. Likewise, th~rc is no 
proof cL:iimant' s work resul b:::cl in it rilJht knee occupc.1 tionaJ 

. disease. Therefore, the Bo.:1r 1 1',"'l1ld reverse the Referee on 
these findings and fi;·,ds claimc1nt foiled ~o pn,vc· by Lhc 
preponderance of the 0vidcncc a left knee,. occupational 
disease claim. 

Regarding the issue of permanent ~artial disability, 
the Board finds the Determination Order which granted clain;ant 
compensation equal to 7.5° for 5% loss of function of the 
right leg was corre,:t. Dr. Paluska in May 1979 indicated 
after surgeiy claimant should have normal knee function. 
Claimant has difficulty with swellinq, placing weic;ht on th-2 
knee and performing certain physicul ITOvernents, some of 
which he had before this injury. 'l'hc Orthopaedic Consultants 
opined claimant's loss of function in the knee wus nunimal· 
and ·related to this injury none. The I3o,:ird concludes he was 
correctly compensated _by the Determination Orcler ,:ind reverses 
the Referee's increased award of compensation. 

ORDER 

The Referee's order, dated D~cember 28, 1979, is modified. 

That portion o'f the Referee's ordcr which set aside the 
Fund's denial of December 14, 1978 as related the left knee 
as an occupational disease, order it to accept the cL:iir;1; -
pay compensation of medical expenses and temporary tot,=il 
disability cornpens at ion commencing l\u9ust 14, 19 7 8 unt i 1 the 
claim was closed and awarded claimant's attorney $800 (amend­
ing the previous award from $600 to $800) is reversed. 
Further, the Referee's awarding of compensation equal to 
22. 5 % for 15 % loss of function of the ri qh t leq bei nq an 
increase of 15° for 10% loss function of the right leg and 
granted claimant's attorney a fee out of this increase is 
reversed. The Determination Order which cJwarded claimant 
compensation equal to 7.5° for 5% loss function of the right 
leg is restored and affirmed. 

The remainder of the Referee's order is affirmed. 

-285-

m The Board, after dc novo review, modifies the Rollcree's
order- The Board does not find cl.nimant has proved a left
knee occupational disease claim. Dr. Paluska opines clain-ant's
work aggravated this condition. however, the other evidence
indicates claimant has a history of difficulty with his left
knee. The Orthopaedic Consultants found no relationship
between claimant's work and any aggravation of his left knee
condition. The Board finds the preponderance of the evidence
does not prove claimant's work either temporarily or permanently
worsened the left knee condition. Likewise, there is no
proof claimant's work resulted in a ricjht knee occ\apa tiona.l
disease. Therefore, the Boar 1 v-’-'uild reverse the Referee on
these findings and firids claimant failed to prove by the
preponderance of the evidence a left knee occupational
disease claim.

BOARD ON DE NOVO REVIEW

#

Regarding the issue of permanent partial disability,
the Board finds the Determination Order v/hich granted claimant
compensation equal to 7.5° for 5% loss of function of the
right leg was corre:.;t. Dr. Paluska in jMay 1979 indicated
after surgery claimant should have normal knee function.
Claimant has difficulty with swelling, placing weight on the
knee and performing certain physical movements, some of
which he had before this injury. The Orthopaedic Consultants
opined claimant's loss of function in the knee was minimal
and'related to this injury none. The Board concludes he was
correctly compensated .by the Determination Order and reverses
the Referee's increased award of compensation.

ORDER

The Referee's order, dated December 28, 1979, is modified.

That portion of the Referee's order which set aside the
Fund's denial of December 14, 1978 as related the left knee
as an occupational disease, order it to accept the claim;
pay compensation of medical expenses and temporary total
disability compensation commencing August 14, 1978 until the
claim was closed and awarded claimant's attorney $800 (amend­
ing the previous award from $600 to $800) is reversed.
Further, the Referee's awarding of compensation equal to
22.5% for 15% loss of function of the right leg being an
increase of 15° for 10% loss function of the right ]eg and
granted claimant's attorney a fee out of this increase is
reversed. The Determination Order which awarded claimant
compensation equal to 7.5° for 5% loss function of the right
leg is restored and affirmed.

# The remainder of the Referee's order is affirmed.
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NO. C 156512 

BOB CARL LAUBER, CLAIMANT 
SAif; iegal Services, Defense Atty. Own Motion Order .. 

May lfi, 1980 

_ {)n Uovember 16, 1_968, cla.i.mant sustained a compens2tlJ.lc: 
injury when his left lee; was ar:1puta!:cc1 below' the knee. Th.is 
c4-aim was closed and _his ZJ.g(J1~a·v2i.,tion rilJhbs h:ive expi.r,.·cl . 

. The Sta.te Accident Insuranc,2 rund (Func.1.) advised ::.he Board 
·on May 5, 1980 it had receivec1 a report, _clater1 l\pri1 JS, 1980, 
from Dr. Robert. McKillop who reported claimant had c1evcloped 
a loose.-fittinq prosthesis, n~s;1Jtin9 in sores on hi~, 
"stumps''. Dr. McKillop recommended claimant ::;tay ofr his. 
feet. He fel·t claimant would :::ie read·; fo1·_casting-.,·1nd:·[it:;... 
ting of the new prosthesis i11 two weeks c1nd i,,rnulc1 -miss two 
weeks of work. The Fund did not oppose an C),..,;n Motion On,lor 
allowinq the additional tcn1porar:y tot.::il disability comrcns.~1-
t.:i,.on. "· · · 

The Board, after rev'.iewi.nc, this information, .-finds .. i.t is 
sufficient· to reopen this claim. 'I'herefor.e, the 13oa:::-d. m:ck·1·s 
this _claim r:'eopened ef fee ti ve the- date c laiman·t was taken c,f f 
work f6t the tre~tment outlined by Dr. McKillop until closed 
pursuant to_ ORS 656.278. -- , · 

• •• I > • 

.IT IS ~O_ORDERED. 

CLAIM NO. EC 74796 

GORDON MAURER, CLAIMANT 
SAIF, Legal Services, Defense Atty .. 
own· McitiOn n'eterminai ton 

May 16, 1980 

On Ma·y 31_, 1967, claimant s.ustaincd c1 cornpensc1bft2 :cn·ju'rv 
to·'his ?pine· a'nd sho,ulder. This claim was i.ni tially close_c·j_ ,". 
bn: A~gust 19, 1968 by a Det~r~inati.on Order which granted c~aim­
ant compensation equal to_ 5% loss of the left arm, JQ,l Joss, of 
the right arm, and 30% lo~s of an arm by sepaiation for un-. 
scheduied disability. Cl~imant's aqgravation rights h~vc.cx~ 

l . . 

pi red. 
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CLAIM NO. C 156512

BOB CARL LAUBER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

May 16, 1980

On November 16, 1968, claimant sustained a cornpcu''.sab'io
injury when his left leq was amputated below' the knee. This
claim was closed and his aggravation rights have expir'.'.d. ’

.The  tate Accident Insurance fund (Fund) advised rhe Board
'on May 5, 19 80 it had received a report, .dated April .15 , 19 80,
from Dr. Robert. McKillop who reported claimant had developed
.a loose. fi tti ncj prosthesis, resulting in sores on his
"stamps". Dr. McKillop recommended claimant stay off his-
feet. He felt claimant would be ready for . cas ting-.ai'id :■ i7i t- ' .
ting of the new prosthesis in two weeks and would -miss two
weeks of work. The Fund did not oppose an Own Motion Order
allowing.the additional temporary total disability conipensa- 
tion. ■' . ’ ^

The Board, after reviewing this information, -finds .it is
suf ficient ' to reopen this claim. Tnerefore, the Board, orders
this claim reopened effective the- date claimant was taken off
work for the treatment outlined by Dr. McKillop until closed
pursuant to. OR 656.278.

.IT .I  O ORDERED. • ' * • '

CLAIM NO. EC 74796

GORDON MAURER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determinaiton

May 16, 1980

On May 31., 1967 , claimant s.ustained a compensab.le injury
to-'his' spine' and sho.ulder. This claim was initially closed
6n^ August 19', 1968 by a Determination Order which granted c.laim-
ant compensation equal to 5% loss of the left arm, 30?. .loss, of
the right arm, and 30% loss of an arm by separation for un­
scheduled disability,. Claimant's aggravation rights have,ex­
pired'. .
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continued to have difficulty w~th his neck anJ ~ 

shoulder inJuries. On r1ct:ober 4, 1979. the Eoard entered an own 
Motion o.~der reopeninq the cle1ini as of the cic1Lc• of Dr.· Curti.~; 
Hill 1 s report on Auc_rust 24, 1979 until it w~is_ ,·loscd. Dr. 
Hill, in that report, ind.:.cated th.,t claimant shouJd !,'--,·re .::i 

myelogram and possibly surqery consisting of un antc1~ior dc·corn­
pression c1nd fusion. Ile re la.tee: claimant's problums of in­
CJ:easirFJ head and neck p21in and c1ching and burninc_r of th12 
right shoulder to his 1967 industrial injury. Dr. Hill, on 
September 18, 19 79 , per formecl an anterior ce rvica 1 fusion at 
the C6 and the C7 level. After the surqery, claimant returned 
to work on November 19, 1979. 

Dr. Hill, on January 15, 19RO, reported that claimant's 
condition was Medically stationary. He requested that claimant 
be evaluated and a disab~lity determination be done by an in­
dependent examiner. 

On rtarch 13, 1980, Dr. Richard Berg reported that clc1ir:1ant 1 s 
condition was stationary: It was his opinion that claimant 
could return to some form of li,Jht work, not rL''"1uirin 11 heavy 
lifting or struininq. He opined that claimant had a modere1~ely 
severe dis~Jility. Dr. Hill, on April 1, 1980, indicated he 
agreed with Dr. Uer0 and released claimant for his rcsular 
employment. 

On April 7, 1980, the State Accident Insurance Fund re­
quested a determination of clain.c:rnt 1 s current disabil•ity. The 
Evaluation Division of the Workers' Compensation Department, on 
April 30, 1980, recommended claimant be granted additional 
temporary total disability compensation from August 24, 1979 
through l\pril 1, 1.9 80, less time worked, and an award of com­
pensation equal to 10% unscheduled disability which would b.._, 
in addition to previous awards. · 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted temporary total disability 
compensation from August 2 4, 19 79 through April 1, 19_80, less 
time worked, and compensation for 10% unscheduled disability 
for his May 31, 1967 industrial injury. These awards are in 
addition to all previous awarc!s claimant may hc1ve been granted 
for this injury. 
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#
Claimant continue
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Dr. Hill, on January 15, 1980, reported that claimant's
condition was medically stationary. He requested that claimant
be evaluated and a disabi'lity determination be done by an in­
dependent examiner.

On March 13, 1980, Dr. Richard Berg reported that claimant's
condition was stationary.* It was his opinion that claimant
could return to some form of light work, not requiring heavy
lifting or straining. He opined that claimant had a moderately
severe disalDility. Dr. Hill, on April 1, 1980 , indicated he
agreed with Dr. Berg and released claimant for his regular
employment.

On April 7, 1980, the  tate Accident Insurance Fund re­
quested a determination of claimant's current disabildty. The
Evaluation Division of the Workers' Compensation Department, on
April 30, 1980, recommended claimant be granted additional
temporary total disability compensation from August 24, 1979
through April 1 , 1-9 80, less time worked, and an award of com­
pensation equal to 10% unscheduled disability which would bo
in addition to previous awards.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary total disability
comperisation from August 24 , 19 79 through April 1, 19.80, less
time worked, and compensation for 10% unscheduled disability
for his May 31, 1967 industrial injury. These awards are in
addition to all previous awards claimant may have been granted
for this injury.

m
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CASE NO. 70-9826 

IRENE V. ·PENIFOLD~ CLAIMANT 
Malagon & 'Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review ~y ttie SAIF 

- . 

May U,, 1980 

The Stole h,:cicicnt In:=:;111::.1:,C•.'! 1·'un;_: i di,· ;-',;:,r::) S(:(•r:s 

13oarcl t:cvil::'al of the R12fc1·0c:~•s n1~ck•:: ,,;h·id·, ,C•'i,1<:: (l) ,-_·~,,i;:·.ii1L 
had pi:ov(ccl cl "dry" aCJcp.civatic,n cla.i.rn .. nd u::rn<111c;cd L·J-:.,.' cl(,.!.·,,1 
to 'the !"urn_!;- (2) on'!erc(1 it p:1y :1 p,.:-11:il l:y ,~·quc1L ro Jo·: -:•1· 
the tempor:u·y to1·.o l chsc1bi Lit~: d11c c 1.1.i r1c1rli·_ fi:,.m ,1;1;11:,1 ;·'/ i 7, 
1978 to l\uq1,st 28, 1978 ~ind 10·:-. or Vuri.01:'.; i'ic_,i1Cc.ll bj'i i?. 

.b?twccn l•'obruary 15, J.979 and ;\1ic:,1'.·;t 2H, :19'/9; c1n1: ( 3) 
·awardcci .c:L1imant'.s attorney t•.,;u .)tl:.oi:ncy's lcci~, cqu:11] 1.r.r_1 
-$1,000 .. 'L'he Fune-: contcncls cl.Jj_mi1nt.'s ,:,cL-:ir,ti.li:; concli.ti.cT, 
si,c e:-:pcricnccd .:,ftcr the c]:.1ir,1 w::1s c~l,J:,;c(I w;t:·:; 1~ol c,:,,1,;_t:rl h'y' 
her wock. 

FACTS 

On November 19, 197G, clc1ir:crnt, a '.iJ-/,:-?ar-o:;_(1 nucso.',; 
aide, filed a: claim for a brc;:d:inq rJ:, r_ on her i1r1ncls 1or:-l ah.::(.\ 
·to .soap .used iri bathinq puticnts. 't'he cL,_i_m \•.'c1s ztcceph_:cl. -
Dr. C. I3. Koch dia.cinosccl this condiLion ,y; contuct dc;~n-i,Jt.ii:.is. 
On November 22, 1976 claimant v.ias rclt=:as(,cl for rcc1uli"lr wo.c}: 
and founc1 mcdic,::illy stZJbonary. Cl.1irn.:-inl·_ r:ol 1Jl'.'ncd to \~Od': 
on that d;:ite. Dr. Koch t:elt c1aih1unt wo11lcl suffer no pcn;1anc:1t 

·.·•,impairrnr~nt due to this incic1ent. 

A OeterrninaL-.ion- Order, da-lccl H,:,rch 30, 1977, qr-anccri 
claimont one clay of tcmporc1ry tot,:iJ c1i.io,ibiJ.ity corni;cn_s:iU.on . 

. In:/\pril 197.7, Dr. noye [ n~pon:cc1 cL1i 1n,H1t::. h.:16 b~=:,•11 
havin;J U~oublc with her hcit1Cls ::c,r th,::, L:-,st five: rnonth~.:;. 
Claimant had red hancls .:inc.1 fore:;, rm~; which ho fe1 t n.::pr(,'.5Cntc,,:'i 

sc,rnc=.: r:1crJr 1::e of c1yc:hid1:n~,.i.:, ;:111d ,;i1(':1,1.i.c,:il ir-1·jLtt.iJ:in. C'Lt:i.r,:trnL 
said she i1c1d stayl'~d of[ work i'c)c four rl,:iys c11tci the co;hi.L L.i.un 
improved, but when she rc:tui:ncd l~o \vor}: it ·,;or.c:cnccl. c..:Jaim­
ant's condition flared up t1gain in September 1978. 
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WCB CA E NO. 70-982r5

IRENE V. 'PENIFOLDv CLAIMANT
Malagon &'Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

May lb, 1980

#
The   L-a te .Lccident Inoin;a;io:! (iJu' .-•■uii

Board treviev/ of the Referee's order which fomd
had proved a "dry" aggravation claim and ironiand
to the Fund; (2) ordered it pay a po iia.l L;y ■::<] ua I
the temporary toi:al di.sabil.ity due cla.i.mani: fr'c.
197 to August 2 , 1978 and lOt of varior.s motii
be.twGcn February 15, j.,9 79 and Angvist 28, il9 79;
awarded .claimant's attoriiey tv/o attojrney's foes
$1,000., The Fund contends claimant's cicrmat.i.ti
she enperiencod after tiu,' claim was closed w:is
her work.

d) sc'C')
: (1)
ec: the
to 10

m anII.
cal bi.
aro: (3
cqua 1

,s cond
I'ot ca

cl

.1 in
:i. ti
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1. n t
a ,1.1,1

'f
'i I /

g
or. •
d hr/

FACT 

On November 19,' 1976, claimant, a 53-yoar-oId nurse's
aide, filed a claim fo.r ,a breaking out on her hands ro.lated
to .soap .used in bathing patients. The cla.ini v;as accepted. -
Dr. C. B. Koch diagnosed this condition as contact dermatitis.
On November 22, 1976 claimant was releascad for regular v/ork
and found medically stationary. Claimant returned to work
on that date. Dr-. Koch felt claimant v;ould suffer no permanent
'^Impairment due -to this incident.

m

A Determination' Order, dated March 30, 1977, c]ranzca'
claimant one day of temporary total disability compehsation.

In.-Aprid: 19 7.7',
trouble with

Dr. Moyer reported clvaimant had' been
her hands fo.r the .last five months.

Claimant had red hands and foi'earms wliich he felt roprescrited
some degree of dyshidrosis and chemical, in-itatioii. riaim.,:mL
said she had stayed off wo.rk .1,'or .four days and the conu.i.tion
improved, but v;hen she returned to work it wo't.uuaned. C.l aim-
ant's condition flared, up again in -  eptember 1978.

#
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Hc1rch 1979, Dr.. Troy Pollins, a dorrnatoloqist, 
reported claimant said she hu<1 a hand dc·rrntt ti l J.s while 
working with another employer \vhich cleared when she ciui L 
'.vork. C L1imun t s ai c1 she quit v:ork inq th rec months rireviow,; ly. 
Dr J:ollins rcpc,rl·,.rl :-hn s 1-.J ll !1,lLl prnhJ,.-.m:· w· th h. J b,1:1:l:-;. 
lie dic1q110s~d ,_n1_-Jn ,_. c. n,c1cL clcrm.itil:i.s, •.-1:i.th it ~;ccur,,iaJ·y 
nelffO<--"iermotitis. Clc1.imzint also ·reacted ~~o 1-1c-~1rin, 1 iut-bc 0 r. 
~;"loves. Dr. r~oll:ins noted claimant•~., dcnnatit:i.s wa~; '·1qc1retvatcd 
by con tacts in her home'' Test J.rHJ rcvca led c 1 a irnc1n t wos , . •, 
al le• CJ i c to Balsam. of Peru, Thi uc::i.m and Cu.rba mix, Quante rnium 
15 and rubber qlovcs. In :July 1979, Dr. J;ollins indicated. , 
tl1at if claimant returned to her regular work she had to be··. 
cautious of contacts with any of the above allergens and 
should wear plastic qlovcs wit), -:-.·0tton liners. Claimc1.nt had 
been wearinc; rubber ~Jlo cs at home. Dr. Roll1.ns coulc1-not 
say claimant's ,vork exposure h;-ici sensitized her to the 
v.:-1rious allenJens. 

Claimant tcst.ified she has a si:-:th qrcide cduco.ticm wi U·. 
a GCD. She hc1s worked in a ]umber mill und in motels i.!S i:l 

rnc::id. l\ccordi nq to c la.i n1;in t, she last worked 0:1 riovcrc-1Lc r 
27, 1978 when she was laid off. Claimant stated she:> \.;a5; 

offered J J � b as records clerk, which pc1id less than her 
regular job Jnd would cause her to lose her senority,, so she 
turned it down. 

Mrs. Allen, director o [ p,~rsonncl, tcs ti fie cl she c1nc1 1 

claimant mutually aqreed claimant should not perform nurse's 
aide work and claimant was laid off. In December ]978, Mrs. 
Allen advised claimant there were four job openings all of 
which paid as much as thi::2 nurse:' s aide job or more. She 
said claimant told her she wan tecl to have contact wi ti1 
patients and did not follow up on the o~her· j6b offers since 
she wasn't interested. 

The Fund admitted it had failed to ~ay m6dical bills 
which came after the claim was first closed c1nd had not 
accepted or denied the aqqra w1 t:.ion claim. It was s t:i pu la tc:d 
it had notice of the mcdica l bi 11s and treat rncn t on, Fehr uary 
15, 1979 and notice of the .J.CJ(1rc1vation cli1.im on c·ianuc1ry 11, 
1979 c1ncl other medical treatment on l\uqust 28, 1979. 

The Referee found claimant had proved a clry ag(rrava tion 
claim c1ncl remu.ndccl it to the Find for payment of tempor.iry 
total disability from January 11, 1979 to Auqust 28, 1978; 
ordered a pena 1 ty equal to 10 % of thi~ tcmpora ry total 
d.i.sabi li ty compensation cF.d 10 'b pcna l ty on a 11 unpciid m12dicc1l 
bills between February 15, 1979 and Auqust 28, 1979; and 
awarded claimant 1 s a.tt:;rney a total fee of $1,000. The · . 
Referee also granted claimant an award of comp~nsation equal 
to 32° for 10% unscheduled disability representing her·loss 
of wa9e earning capacity in this case. 
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In March 1979 , Dr. Troy Pollins, a dGrmatolocjist,
reported claimant said she had a hand dormatila.s while
working with another einploycr which cleared when she quit
work. Claimant said she quit working three months [irevious ly.
Dr Rollins repc'torl r.h^ still had prolislcmr w''th h. r I'-an :1s. ■ .
He diagnosed e Hi.uc dermatitis, with a seconiiaj.'v '
neurodermatitis. Claimant also 'reactoci. to v/earing iubbc?r.
gloves. Dr. Ftollins noted claimant's dermatitis was 'acjgravated
by contacts in her home" Testing revealed claimant was './i
alle'gic to Balsam, of Peru, Thiuram and Carba mix, Quanternium
15 and rubber gloves. In July 1979, Dr.- Rollins indicated'
tliat if claimant returned to her regular work she had to be':-
cautious of contacts with any of the above allergens and
should wear plastic gloves with cotton liners. Claimant had
been wearing rubber glees at home. Dr. Rollins•could - not :
say claimant's work exposure had sensitized her to the
various aller-gens. •

Claimant testified she has a sixth cjrade education wi r.h
a GED.  he has worked in a dumber mill and- in motels iis a
maid. According to claimant, she last worked on Rovembor
27 , 1978 when she was laid otrf. Claimant stated she was
offered a 30b as records clerk, which paid l.ess than her
regular job and would cause her to lose her senorrty^, so she
turned it down.

Mrs. Allen, director o L’ personnel, testified she and ,
claimant mutually agreed claimant should not perform nurse's
aide work and claimant was laid off. In December 1978, Mrs.
Allen advised claimant there were
which paid as much as the nurse's
said claimant told her she wanted
patients and did not follow up on
she wasn't interested.

four job openings all of
aide job oi" more.  he
to have contact with
the other' job offers since

The Fund admitted it had failed to pay medical bills
which came after the claim was first closed and had not 
accepted or denied the aggravauion claim. It was stipulated
it had notice of the medical bills and treatment on. February'
15, 1979 and notice of the aggravation claim on January 11,
1979 and other medical trcatmient on August 2R, 1979 .

The Referee found
claim and remanded it 
total disability from
ordered a penalty equa
d.i.sability compensatio
bills between February
awarded claimant's a.tt
Referee also granted c
to 32° for 10% unsched
of wage earning capaci

claimant had proved a dry aggravation
to the Fund for payment of temporary
January II, 1979 to August 28, 1978;
1 to 10% of: this temporary total
n ar.d 10% penalty on all unpaid medical
15, 1979 and August 28, 1979; and

I'rney a total fee of $1,000. The . ;
laimant an award of compensation equal
uled disability representing her 'loss
ty in this case.
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BOARD ON DE NOVO REVIEW· 

The Board, after de novo review, reverses the Referee's 
order. Claimant had stopped working in November 1978. 
Claimant had not worked for over two months when she was 
examined in February 1979.by Dr. Rollins .. There is no 
evidence that claimant's condition as diagnosed by Dr. 
Rollins in February 1979 arose out of and in the course of 
her employment. Any aggravation of claimant's condition 
re·sulted from exposure to allergens away .from work. The 
Board finds claimant failed·tq establish her aggravation 
claim by a preponderance of the evidence. Further, claimant 
is not entitled to any nward of temporary total disability 
·c;::ompensation or permanent partial ·disability compensation or 
the -penalties as awarded by the Referee. T_herc is no evidence 
this condition has resulted in claimant losing any function 
in her hands or forearms and especially no evidence of any 
loss of wage earning capacity. This condition only affects 
her hands and forearms ahd any disability would have to be 
confined ·to the scheduled area. 

ORDER 

The Referee's order, dated October 24~ 1979, is reversed 
in its entirety. 

WCB CASE NO. 78-7623 

MARIE GILBERT~ CLAIMANT 
Samuel Hall, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Reconsideration 

May 19, 1980 

On May 6, 1980, The State Accident Insurance Fund (Fun·d) 
requested the Board reconsider its Order on Review in this case. 
The Board affirmed the Referee's finding that claimant had 
failed to proved his aggravation claim and affirmed the deniai 

·issued by the Fund. However, the Board also found the denial 
of the Fund had denied continuinq medical care and treatment 
relatea to claimant's original i~jury as authorized under ORS 
656~245. Therefore, the Board modified the Referee's order ·and 
ordered that claimant was entitled to continuing medical care 
and treatment provided under ORS 656.245 for permanent residu~ls 
resulting from her industrial injury and granted claimant 1 s 
attorney a ·fee. The Fund contends claimant's current conditic:1 
is not the result of her specific injury and under ORS 656.24~, 
it would be responsible to pay only for treatment of conditions 
which were the result of the industrial injury, not for treat­
ment directed to and necessitated by the underlying disease 
process. 
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The Board, after de novo review, reverses the Referee’s
order. Claimant had stopped working in November 1978.
Claimant had not worked for over two months when she was
examined in February 1979.by Dr. Rollins. . There is no 
evidence that claimant's condition as diagnosed by Dr.
Rollins in February 1979 arose out of and in the course of
her employment. Any aggravation of claimant's condition
resulted from exposure to allergens away from work. The
Board finds claimant failed-to establish her aggravation
claim by a preponderance of the evidence. Further, claimant
is not entitled to any award of temporary total disability
•compensation or permanent partial disability compensation or
the penalties as awarded by the l^eferee. There is no evidence
this condition has resulted in claimant losing any function
in her hands or forearms and especially no evidence of any
loss of wage earning capacity. This condition only affects
her hands and forearms and any disability would have to be
confined to the scheduled area.

BOARD ON DE NOVO REVIEV^J

m

ORDER

in
The Referee's

its entirety.
order, dated October 24-, 1979, is reversed

m

WCB CASE NO. 78-7623 May 19, 1980

MARIE GILBERT, CLAIMANT
Samuel Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Denying Reconsideration

On May 6, 1980, The  tate Accident Insurance Fund (Fund)
requested the Board reconsider its Order on Review in this case.
The Board affirmed the Referee’s finding that claimant had
failed to proved his aggravation claim and affirmed the denial
issued by the Fund. However, the Board also found the denial
of the Fund had denied continuing medical care and treatment
related to claimant's original injury as authorized undec OR 
656-. 245 , Therefore, the Board modified the Referee's order and
ordered that claimant was entitled to continuing medical care
and treatment provided under OR 656.245 for permanent residuals
resulting from her industrial injury and granted claimant's
attorney a fee. The Fund contends claimant's current conditicu
is not the result of her specific injury and under OR 656.245,
it would be responsible to pay only for treatment of conditions
which were the result of the industrial injury, not for treat­
ment directed to and necessitated by the underlying disease
process.
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Board ordered that the Fund was responsib]o for con­
tinuing medical care and treatment under ORS 656.2/5 for con­
ditions related to claimant's compensable injury. The Board 
denies the Fund's motion for reconsideration. 

ORDER 

The State Accident Insurance Fund's Motion for Recon­
sideration is denied. 

WCB CASE NO. 79-1485 May 20, 1980 

PEGGY BROCKMAN, CLAIMANT . 
Doblie, Bischoff & Murray, Cliamant's Attys. 
SAit, Legal Services, Defense Atty. 
Request for Review by the SAIF 

The State Accident Insurance Fund (hen"!inafter referred 
to as the Fund) seeks Board review of the Referee's ord~r 
which set aside .its denial of claimant I s ag9ravation claim 
and ordered it to accept the clu.im· and pay compensatio,1 as 
authorized by law.until closed pursuant to ORS 656.268 and_ 
awarded claimant 1 s attorney a $700 fee. 

FACTS 

Claimant, a 43-year-old production worker with Western 
Pulp Products Company, sustained a compensable injur:· to her 
back on FE;bruary 18, 19-7 7 while reaching to stack some pots 
coming off the production line. DL Eldon Erickson oriqina.lly 
diagnosed. this injury as an· acute· lumbar st.rain. However, 
on February 28, 1977, claimant went to Dr. Erickson complain­
ing of severe headache and neck pain, sharp intermittent 
pain in the low back and both legs, along with a steady dull 
ache and shoulder pain extending to both arms with numbness 
in the left arm. His diagnosis was a lumbosacral sprain 
with associated strain, upper thoracic and cervical sprain 
with associated strain and radiculitis extending to the left 
lower extremity, and associated cephalgia. 

1~e Orthopaedic Consultants, in October 1977, reported 
that claimant complained of pain in the low back whic~ 
extended into both buttocks. They felt claimant's condition 
was stationary and rated the loss of function of her back as 
related to this injury as minimal. 

-291-
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The Board ordered that the Fund was responsible for con
tinuing medical care and treatment under OR 656,2-'5 for con
ditions related to claimant's compensable injury. The Board
denies the Fund's motion for reconsideration.

ORDER

The  tate Accident Insurance Fund's Motion for Recon­
sideration is denied.

WCB CA E NO. 79-1485 May 20, 1980

PEGGY BROCKMAN, CLAIMANT
Doblie, Bischoff & Murray, Cliamant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

#
The  tate Accident Insurance Fluid (hereinafter rererred

to as the Fund) seeks Board review of the Referee's order
which set aside its denial of claimant's aggravation claim
and ordered it to accept the claim and pay compensatio.1 as
authorized by law.until closed pursuant to OR 656,268 and,
awarded claimant's attorney a $700 fee.

FACT 

Claimant, a 43-year-old production worker with Western
Pulp Products Company, sustained a compensable injurv to her
back on February 18, 1977 while reaching to stack some pots
coming off the production line. Dr. Eldon Erickson originally
diagnosea this injury as an acute’ lumbar strain. However,
on February 28, 1977, claimant went to Dr. Erickson complain­
ing of severe headache and neck pain, sharp intermittent
pain in the low back and both legs, along with a steady dull
ache and shoulder pain extending to both arms with nunhness
in the left arm. His diagnosis was a lumbosacral sprain
with associated strain, upper thoracic and cervical sprain
with associated strain and radiculitis extending to the left
lower extremity, and associated cephalgia.

The Orthopaedic Consultants, in October 1977, reported
that claimant complained of pain in the low back which
extended into both buttocks. They felt claimant's condition
was stationary and rated the loss of function of her back as
related to this injury as minimal.
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In November 1977~ claimant attended the Disability 
Prevention Center nnd was examined by Dr. Victoria Azavedo. 
Claimant domplained of pain in her low back, headaches and 
shoulder pain which was intermittent and was increased with 
movements of both arms, but decreased with sit ting, relaxation 
or a hot shower. Dr. Azavedo di21gnosed a rn:i.lcl chonic lumbo­
sacral strain, muslce t(:'!nsion or con lra.ction he;aduches and 
moderate ·functional overlay. 

The claim was initially closed by a Determination 
Order, dated February 6, 19 7 8 ,· which awarded cl'aiman t tempor­
ary total·disability compensation. A Stipulation, dated. 
July 13, 1978j granted cl~imant compensation equal to 48° 

· for 15% unscheduled disability for her low back injury and 
additional temporary total disability compensation. 

In September 1978, Dr. G. Kno>:, a neurologist, reported 
that claimant continued to complain of: "Chronic, recurrent, 
intermitt~nt pain involving the neck and both upper extremities, 
more problem on the right than the left as well as the 
relatively recent onset of dizziness and near syncope." 
Claimant advised Dr. Knox that these symptoms began with hc;:r 
b~ck injury which occurred in February 1977. Claimant told 
Dr. Knox she had transient episodes of sharp, but occasionally 
throbbing, pain commencing at the base of the neck and 
iadiating into the right shoulder and right upper extremity, 
specifically into the right second and third fingers. 'I'his ~ 

pain lasted from a few minutes to as long as an hour. W 
Claimant indicated the pain was very often associated with 
numbness and tingling involving the right ulnar aspect of 
the right upper extremity as well as the third and fourth 
fingers at the r{ght hand. Claimant also complained of 

·weakness in the right upper extremity. Dr. Knox opined that 
blaimant could suffer from a cervical disc syndrome with 
irritative C6-7 radiculopathy, or traumatic thoracic outlet 
syndrome, or multiple entrapment ischemic mononeuropathies 
involving the right upper extremity exacerbated by trauma or 
a psychophysiological musculoskeletal reaction. ciaimant 
underwent EMG and nerve conduction tests. Dr. Knox opined 
'that the results of these tests indicated that claimant had 
an apparent mild early mononeuropathy involving the right 
ulnar nerve at the elbow and/or a probable "superimposed C7, 
CB, Tl radiculopathy with distal segmental, mild neurogenic 
atrophy -as well as evidence for segmental musculoskeletal 
irrita_bility". 

In January 1979, Dr. Robert Fry, who had been one of 
the_origin,=:-1 treating physicians in this case, reported that 
claimant, in August 1977, had mentioned "some numbness which. 
started at the lateral condyle of the humerus an& extended 
down into the hand, ca using numbness of all· the fingers" . 

:: .. 
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In November 1977) claimant attended the Disability
Prevention Center and was examined by Dr. Victoria Azavedo.
Claimant complained of pain in her low back, headaches and
shoulder pain which was intermittent and was increased with
movements of both arms, but decreased with sitting, relaxation
or a hot shower. Dr. Azavedo diagnosed a mild chonic luml^o-
sacral strain, muslce tension or contraction headaches and
moderate functional overlay.

The claim was initially closed by a Determination
Order, dated February 6, 19 7 8,' which awarded claimant tempor­
ary total•disability compensation. A  tipulation, dated.
July 13, 1978-, granted claimant compensation equal to 48°
for 15% unscheduled disability for her low back injury and
'additional temporary total disability compensation.

began with her
Claimant told
but occasionally
neck and

In  eptember 1978, Dr, G. Knox, a neurologist, reported
that claimant continued to complain of: "Chronic, recurrent,
intermittent pain involving the neck and both upper extremities
more problem on the right than the loft as well as the 
relatively recent onset of dizziness and near syncope
Claimant advised Dr. Knox that these symptoms
back injury which occur.red in February 1977.
Dr. Knox she had transient episodes of sharp,
throbbing, pain commencing at the base of the
radiating into the right shoulder and right upper extremity,
specifically into the right second and third fingers. This
pain lasted from a few minutes to as long as an hour.
Claimant indicated the pain was very often associated with
numbness and tingling involving the right ulnar aspect of
the right upper extremity as well as the third and fourth
fingers of the right hand. Claimant also complained of
weakness in the right upper extremity. Dr. Knox opined that
claimant could suffer from a cervical disc syndrome with
irritative C6-7 radiculopathy, or traumatic thoracic outlet
syndrome, or multiple entrapment ischemic mononeuropathies
involving the right upper extremity exacerbated by trauma or
a psychophysiological musculoskeletal reaction. Claimant
underwent EMG and nerve conduction tests. Dr. Knox opined
'that the results of these tests indicated that claimant had
an apparent mild early mononeuropathy involving the right
ulnar nerve at the elbow and/or a probable "superimposed C7,
C8, Tl radiculopathy with distal segmental, mild neurogenic
atrophy -as well as evidence for segmental musculoskeletal
irritability".

In January 1979, Dr. Robert Fry, who had been one of
the original treating physicians in this case, reported that
claimant, in August 1977, had mentioned "some numbness which,
started at the lateral condyle of the humerus and' extended
down into the hand, causing numbness of all- the fingers".

#
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Dr. Clifford Schostal, in January 1979, reported that 
after reviewing the records in this case, opined that claimant 
had neither a right tunnel compression, nor a right thoracic 
outlet compression. He did feel that the tests performed by 
Dr. Knox were consistent with the right ulnar neurop;:itny. 
However, he did not feel that there was firm proof, elcctro­
physiologically, to implicate the right elbow as the site of 
the right ulnar nerve lesion. I?urther, he felt based upon 
the history given to Dr. Azavcdo and-the Orthopaedic Consult­
ants, there was no relationship between claimcmt 's in Jury on 
February 18, 1977 and the possible right ulnar neuropathy. 

On January 16, 1979, claimant, by and through her 
attorney, requested her claim be reopened. This request was 
denied on February 7, 1979 by the Fund. 

Also, in January 1979, Dr. Knox reported that he had 
been treating claimant since September 1978 for a chronic, 
recurrent, intermittent pain involving the neck and both 
upper extremities. He indicated it was his opinion that 
claimant experienced more than lumbosacral muscle strains as. 
a result of her industrial injury in 1977. He felt that 
claimant undoubtedly experienced tra wna to the thoracic 
outlet area with "exacerbation of the carpal tunnel syndrome". 
Dr. Knox indicated that claimant specifically gave him a 
history of trauma "incurred on Pebruary 18, 1977 with a very 
definite temporal relationship of her curr_e·nt symptoms to 
that date". He felt this claim should be reopened for 
additional care and treatment as well as additional temporary 
total disability compensation. He stated claimant was 
unable, at that time, to engage in any gainful employment · 
because of her neurological condition. 

In June 1979, Dr. Knox reported he did not concur with 
Dr. Schostal. He stated that claimant did have objective 
evidence of a C7-C8-Tl radiculopathy. He noted that Dr. 
Schostal spent a great deal of time discussing the carpal 
tunnel syndrome and that there was nothing in his report to 
suggest that claimant had any involvment in the carpal 
tunnel at all. He did not concur that patients with a thoracic 
outlet compression syndrome gave a clearcut history of 
sensory symptoms and as a matter of fact in his experience, 
many of these patient's symptoms were very vague and diffuse. 

He again indicated that claimant did have a very minimal 
slowing of the ulnar nerve of the elbow, but probably did 
have a very early ulnar neuropathy at the elbow. . 

There was no testimony taken at the hearing. The 
matter was submitted on the record. 
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Dr. Clifford  chostal, in January 1979, reported that
after reviewing the records in this case, opined that claimant
had neither a right tunnel compression, nor a right thoracic
outlet compression. He did feel that the tests performed by
Dr. Knox were consistent with the right ulnar neuropatny.
However, he did not feel that there was firm proof, electro-
physiologically, to implicate the right elbow as the site of
the right ulnar nerve lesion. further, he felt based upon
the history given to Dr. Azavedo and-the Orthopaedic Consult­
ants, there was no relationship between claimant's injury on
February 18, 1977 and the possible right ulnar neuropathy.

On January 16, 1979, claimant, by and through her
-attorney, requested her claim be reopened. This request was
denied on February 7, 1979 by the Fund.

Also, in January 1979, Dr. Knox reported that he had
been treating claimant since  eptember 1978 for a chronic,
recurrent, intermittent pain involving the neck and both
upper extremities. He indicated it was his opinion that
claimant experienced more than lumbosacral muscle strains as,
a result of her industrial injury in 1977. He felt that
claimant undoubtedly experienced trauma to the thoracic
outlet area with "exacerbation of the carpal tunnel syndrome".
Dr. Knox indicated that claimant specifically gave him a.
history of trauma "incurred on February 18, 1977 with a very
definite temporal relationship of her current symptoms to
that date" . He felt this claim should be reopened for
additional care and treatment as well as additional temporary
total disability compensation. He stated claimant was
unable, at that time, to engage in any gainful employment
because of her neurological condition.

In June 1979, Dr. Knox reported he did not concur with
Dr.  chostal. He stated that claimant did have objective
evidence of a C7-C8-T1 radiculopathy. He noted that Dr.
 chostal spent a great deal of time discussing the carpal
tunnel syndrome and that there was nothing in his report to
suggest that claimant had any involvment in the carpal
tunnel at all. He did not concur that patients with a thoracic
outlet compression syndrome gave a clearcut history of 
sensory symptoms and as a matter of fact in his experience,
many of these patient's symptoms were very vague and diffuse.

He again indicated that claimant did have a very minimal
slowing of the ulnar nerve of the elbow, but probcibly did
have a very early ulnar neuropathy at the elbow.

There was no testimony taken at the hearing
matter was submitted on the record.

The
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The Referee noted there was a conflict between the two 
doctors. He felt that opinions expressed by Dr. Knox were 
more persuasive. He noted that he had treated claimant 
throughout the course of her problem. However, it was note cl 
that neither Dr. Schostal nor Dr. Knox had treated claimant­
for the original injury. The Referee, after reviewing al] 
the evidence, concluded Dr. Knox's op.inion should be c_ri ven 
rrore weight than the opinion of Dr. s chosta l. 'l'here fore, the 
Referee set aside the denial issued by the Fund and remandec: 
the claim to it for acceptance and payment of compensation 
as authorized by law until closed pursuant to ORS 656.268 
and awarded claimant's att_orney a fee in the sum of $700. 

·BOARD ON DE NOVO REVIEW 

The Goard, after de nova review, affirms the Re Ccn~c,' s 
conclusions. The Board, like the Referee, finds Dr. Knox's 
opinion to be more persuasive than that of Dr. Schostal. 
Dr. Knox, even though he was not the original t rea tinq 
physician in this case, has followed the-case more closely 
than Dr. Schostal. He e:xpresses a·clear opinion that claimant's 
current condition is related to her original injury. Ile 
indicated that claimant specifically gave him a history of 
trauma in curred in Fehr uary 19 7 7 with a very definite and 
temporal relationship between her current symptoms and that 
date. Therefore, the Boar~ concurs with the Referee's 
conclusion and affirms his order. 

ORDER 

The .Referee's order, dated December 12, 1979, is affirmed. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this 
Boar~ review in the amount. of $250, payable by the carrier. 
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The Referee noted there was a conflict between the two
doctors. He felt that opinions expressed by Dr. Knox were
more persuasive. He noted that he had treated claimant
throughout the course of her problem. However, it was noted
that neither Dr.  chostal nor Dr. Knox had treated claimant-
for the original injury. The Referee, after reviev/ing all
the evidence, concluded Dr. Knox's opinion should be cfiven
more weight than the opinion of Dr.  chostal. Therefore, the
Referee set aside the denial issued by the Fund and remanded
the claim to it for acceptance and payment of compensation
as authorized by law until closed pursuant to OR 656.268
£ind awarded claimant's attorney a fee in the sum of $700.

■ BOARD ON DE NOVO'REVIEW

The Board, after de novo review, affirms the Referee's
conclusions. The Board, like the Referee, finds Dr. Knox's
opinion to be more persuasive than that of Dr.  chostal.
Dr. Knox, even .though he was not the original treating
physician in this case, has followed the case more closely
than Dr.  chostal. He expresses a-clear opinion that claimant's
current condition is related to her original injury. He
indicated that claimant specifically gave him a history of 
trauma incurred in February 1977 with a very definite and
temporal relationship between her current symptoms and that
date. Therefore, the Board concurs with the Referee's
conclusion and affirms his order.

ORDER

The Referee's order, dated December 12, 1979, is affirmed.

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with this
Board review in the amount, of $250 , payable by the carrier.

#
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CASE NO. 77-7751 

WALTER BROWN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Motion 

May 20, 1980 

On 11a.y 7, l'JS,'), t:1c In,Justr.iu1. I,»;C'""\nity, \·y; :-:ir, l thi:.J\'nh 
its attorney, rcn1cstcd t:F: :.ottrd to ,!is:niss ll·c ::t._1:~c: '\cci,1,_.:." 1 
In:,urt111cc rund I s rcr-:u,,.st for rc:vio•.-· in t:1c ,1 Jilvc: ,,,~ t.· tlcri 1n·1 u- · 1 
based on the fa::t thi1t tho JJo-11~~1 r•.1:!..t:'.; c1nr] L', ''orl,.r·,·:,;' Con!X:l: 
sation L:n,: (OP.S GSC.20j(S)J qiv:-, Ll!c l'cu.rd :10 ~ut:w,1icy tc 1 is-
,.,,iss c:,scs \•':1cn tLc i1.~ir,::cllant •le..::::, noc.. file ._, l:ci..c-:. : lt:1,·,u,1l! 
briefs ,_1rc, ::cl_,f;il in the r('vic·.1 Tnc:.cs:; :::.;,r:;,, a,·,_ n .'· nrcc'S':;•·". 

for·a d0 novo r 0..:vic1.-1 of tLc c,J'..>C. J11:!11:,~r:ic11 1J•,:.::mn~t:.·.·':~ :--~,::.1r,,,1 

3;1ould ~)e dcnic,,i. 

ln~1ustriol Jnr:c;';::ity's noti0n t, ;isnii:.:-.::_; l:',,: :··l .. 1t0 Tcci-
rJ·,nt In,-;tirancc Vunc:' s rcc:ucs~. for n"viC'.' i:., '.1,,rc1-_,:; ,icrl. 

WCB CASE NO. 79-6874 

BETTY LOUISE CAMPBELL, CLAIMANT 
Welch, Bruun & G~een, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's 'Attys. 
Request for Review by Employer 

May 20, 1980 

T.he employer seeks Board R0view of the n.eferee I s order 
which remanded this · claim to it for payment of tempoi:-i:lry 
total disability comp~nsation from April 24, 1978 until 
closed pursuant to ORS 656.268; awarded a penalty equal to 
25% of this compensation; ordered Dr. Peterson's and related 
medical bills, a.swell as transportation expenses be pro­
cessed and paid ~nd granted claimant's attorney a fee of 
$750. The employer contends this was in error. 

FACTS 

Claimant, a 46-year-old onion inspector with this 
employer, on March 26, 1976 injured her.left shoulder. She 
was originally treated by Oregon doctors. She tried to 
return to work on April 6, 1979, but couldn't. S!1e then 
sought treatment from"a medical doctor in Walla Walla, 
Washington. Claimant resides in Milton-Frce~ater, Oregon. 
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WALTER BROWN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order On Motion

WCB CA E NO. 77-7751 May 20, 1980

On 'lay 7 , 1030, the InOustr 1q 1 Inrlc^nity, bv nni thir.je np.
Its attorney, requested the f.oard to i!is:niss Ll-.c r.t.iLo h.ccid'..'P
InsurancG Fund's rerruost for- roviov in tho a'-ovc cp.t: tlcf^ m-jtf
based on the fa-ct that the Do-ird
sation Lav; 1OU 050.203(0)] qiv-a
r;iss eases v'hen tl;e afjj'ollant dCv
briefs are I'.el ^ful in the roviov/
for ■ a do nevo roviov/
sliould 'ee denied.

of ti.G ease

ru.liis and th ''cirkrrs' Conoon -
t'lc j-card no autlK-riiy to lis-
:s not file a Iririef. -'Itliou'di •
•roc.iss thov' ari. n nocoss.e-
3 ndiis tria 1 Ija-iornn j tv ' s r-::;:ur-.v

InJustrial Jnde"v.;ity' s r'lOtion t/ 'ismiss t!'e .''h.jto /'cci-
dvnt Insurance Kune:'s rcouest for revic’.; is hercbv-v' . .ied.

WCB CA E NO. 79-6874

BETTY LOUI E CAMPBELL, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's 'Attys.
Request for Review by Employer

May 20, 1980

The employer seeks Board Review of the Referee's order
which remanded this 'claim to it for payment of temporary
total disability compensation from April 24, 1978 until
closed pursuanfto OR 656.268; awarded a penalty equal to 
25% of this compensation; ordered Dr. Peterson's and related
medical’ bills, as well as transportation expenses be pro­
cessed and paid and granted claimant's attorney a fee of 
$750. The employer contends this was in error.

FACT 

m

Claimant, a 46-year-old onion inspector with this
employer, on March 26, 1976 injured her left shoulder.  he
was originally treated by Oregon doctors.  he tried to 
return to work on April 6, 1979, but couldn't.  he then
sought treatment from'a medical doctor in Walla Walla,
Washington. Claimant resides in Milton-Froewater, Oregon.
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April 30, 19 79, nr. Keith Peterson of Seattle, 
Washington, examined claimant and diaanosed a cervical 
dorsal strain and nerv~ root irritati~n .. · 

. 'l'his claim was denie?. on r-1a.y 24, 1979 b;, _the employer. 
Claimant appealed the denial nnd the claim was found ~o be · 
compensable in an Op.inion and Order dated July 17 ,- 1979 and 
_renian~c.d _to, th~. empl?yer for acceptan~c and _p-ayme~t of. 
_benefits. rhe issue 0£ treatment by non-Oreqon doctors was 

. _not addressed ~t t_J:i_at h_earinq. · · · 
.. - • • ~ I • 

In August 1979,_ »r. Peterson-reported claimant hQd been 
disabled sine~ April 24, 1979 and·was still disabled . 

. The Workers' C:ompensation insurzrnce ca.rr.ier for this 
employer on August 7, 1979 denied responsibility for pnymcnt 
of Dr. Peterson's bills under ORS 656.245 since he was an 
out-of-state physician .:ind such co.re wils not authorized by 
statute. 

Dr. -Thomas Rosenbaum in l\uqust 19 79, d.iaqnosed chronic 
cervical-dorsal strain by history and minimal osteoarthritis 
changes of the cervical spine. He opined that claimant's 
condition was medically sta.tionary and that she ha.d mild 
permanent partial disability to this injury. Dr. Peterson 
disagreed and did not feel claimant was able to work. 

.... • • : ,, •~,. ,. • • • •• • - •. • I' 

Dr. R. w. n.uggeri of Walla W,:1.llc1, Wa.shinqton in late 
August 1979, reported claimant continued- to .complaiD of neck 
pain. Claimant said ?h~ had_ L1.st .worked bi1 )'\pr.i.l°.23,· ].979· 
and then had gone to Dr. Peterson. Dr. J--:.uqgcn. felt claimnnt 
had a 11 probable cervical disc ~nyoi.ying C8- root· on" -t:-hc .. _ 
left". Claimant was referred ~P- D~. Donald Smith bf ~alla 
Walla. . 

··rn September 1979, Dr. Smith 'felt ci'nimant should 
undergo a myelogram. The rnyeloqram revea],cd: "J:. i\nt(;.:rior 
and left lateral extr'adur?l compression .a·t the C6 ;7 1 leve 1. 
Anterior compression .at· the cs·,_6 level". 

The· carrier r·eimbursed claimant· for her mileage and 
prescription on August 7, 1978· and had ·on .July 31, 1979 paid 
claimant compensation for temporary· total disabii ty from "4-
4-78 through 4-18-78" Claimont p~eviously had been paid 
temporary total disability compensation on April 17 1 1979 
for the period of M?,rc;:h 28,. 1979 through April 3, 1979. 

Claimant testified she· received a booklet from her 
employer whi~h it had obtained fr~m the \·Jorkers' Compensation 
Department~ This. booklet ~dvised irijured workers that they 
were free· to ·choo"se their doctors. · No distinction was made 
oot~een •in-stat:e and out-of-state doctors. The factual A 
situation renders this case distinguishable from Rivers v. SAIF, W 
decided by the Court of Appeals on April 28, 1980. 
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On April 30, ].979 , Or. Keith Peterson oiT  eattle,
Washington, examined claimant and diagnosed a cervical
dorsal strain and nerve root irritation..'

This claim was denied^ on May 24 , 1979 by the employer.
Claimant appealed the denial and the claim was found 'to be 
compensable in an Opinion and Order dated duly 17, 1979 and
remanded to the employer for acceptance and payment of-
;benefits.- The’ issue'of treatment by non-Oregon doctors was
not addressed at that hearinn.

%

In August 1979 ,. Dr.
disabled since April 24,

Peterson - reported claimant had been
1979 and'was still disabled.

• The V'Jorkers' Compensation insurance carrier for Uhis 
employer on August 7, 1979 denied responsibility for paymeni
of Dr. Peterson’s bills under OR 656.245 since he was an
out-of-state physician and sucl:i care was not authorized by 
statute.

: Dr. Thomas Rosenbaum in August 1979, diagnosed chronic
cervical-dorsal strain by history and minimal osteoarchritis
changes of the cervical spine. He opined that claimant's
condition was medically stationary and that she had mild
permanent partial disability to this injury. Dr. Peterson
disagreed and did not feel claimant was able to work.

Dr. R. W. Ruggeri of Walla Walla, Washington in late
August 1979 , reported claimant continued- to .complain ot neck
pain. Claimant said she had, last.worked bn _April,’23, ].979’
and then had gone to Dr. Peterson. Dr. Kuggeri felt claimant
had a "probable cervical disc involving C8 root on .the
left". Claimant was referred to' Dr. Donald  mith of Waila
Walla.

#
■’In  eptember 1979 , Dr.  mith 'felt claimant should

undergo a myelogram. The myelogram revealed: "1. Anterior
and left lateral extradural compression .at the C6,7'level.
Anterior compression af the C5,6 level".

The' carrier reimbursed claimant for her mileage and
prescription on August 7, 1978' and had -on July 31, 1979 paid
claimant compensation for temporary total disabiity from "4-
4-78 through 4-18-78" Claimant previously had been paid
temporary total disability compensation on April 17, 1979
for the period of March 28, 1979 through April 3, 1979.

Claimant testified she' received a booklet from her
employer which it had obtained from the Workers' Compensation
Department... This, booklet advised injured workers that they
were free' to 'choose their doctors. ' No distinction was made
between in-stat'e and out-of-state doctors. The factual
situation renders this case distinguishable from Rivers v.  AIF
decided by the Court of Appeals on April 28, 1980.
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Referee remanded the claim to the employer-carrier 
to pay temporary total disability compensation from April 
24, 1979 until closed pursuant to ORS 656.268;. ordered a 
penaity equal to 25% of this compensation;· ordered payr .. cmt 
of Dr. Peterson's bills and related 'bills;· and awarded an 
attorney fee to clai.mant's counsel'of $750. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Referee's 
order. The Board concurs that the employer-carrier is respon­
sible and has to pay the medical bill for claimant's treatment 
by Dr. Peterson. Claimant relied upon the booklet provided 
by the Workers' Compensation Deo_artment. However, she WilS 

advised on Au9ust 23, 1979 that Dr. Peterson's bill was 
being denied by the carrier. The Board finds claimant's 
acts up until this time were reasonable and··based on her 
good faith reliance on the information she had. Therefore~ 
the Board would af Cirm that portion of the Referee's order 
ordering payment of Dr. Peterson and related me'dical . bi l'is. 

The Board does not agree with the Referee's ·ordering _ 
temporary total disability compensation from April 24·, 19 ?°9 
until the claim is closed. Claimant last worked on April 

'' . 

20, 1979. The Board finds that the preponderance of evidence 
does not establish that claimant is entitled to temporary · 
total dis ability compensation from April 24, 19 79, the .. date,· 
ordered by the Refer~e. Claimant was hospitalized on September., 
10, 19 79 and underwent a myelogram which revealed defects _ _in · 
the cervical spine. Dr. Smith indicated this condition . 
would require surgical treatment. The carrier refused t'o'· 
reopen this claim. The Board finds claimant is entitled to 
temporary total disab.1lity compensation from September 10., 
1979 until the claim is closed pursuant to ORS 656.268. 
Further, the Board would award penalties equal to 25% of the 
temporary total disability compensation due from September· 
10, 1979 to October 15, 1979, the date of the Referee's 
order as a penalty for the carrier's unreasonable refusal to 
reopen the claim. 

ORDER 

The Referee's order dated October 15, 1979 is modified. 

That portion of the Referee's order which remande.d this 
claim to the employer-carrier for payment of. temporary total 
disability compensation from April 24, 1979. until close·a · 
pursuant to ORS 656.268 and awarded a penalty equal to 25% 
of the temporary· total disability from Apri1 2 4, 19 79 to 
October 15, 1979 is modified. 
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The Referee remanded the claim to the employer-carrier
to pay temporary total disability compensation from April , .
 4, 1979 until closed pursuant to OR 656. 268; - ordered a
penalty equal to 25% of this compensation; ordered payment
of Dr. Peterson's bills and related'bills; and awarded an 
attorney fee to claimant's counsel'of $750.

BOARD ON DE NOVO REVIEW . ' '

The Board, after de novo review, modifies,the Referee's
order. The Board concurs that the employer-carrier is respon­
sible and has to pay the medical bill for claimant's treatment
by Dr, Peterson. Claimant relied upon the booklet provided
by the Workers' Compensation Department. However, she was
advised on Aucjust 23, 1979 that Dr. Peterson's bill was
being denied by the carrier. The Board finds,claimant's
acts up until this time were reasonable and'based on her
good faith reliance on the information she had. Therefore,. • ;
the Board would afl;irm that portion of the Referee's order
ordering payment of Dr. Peterson and related medical.bills.

The Board does not agree with the Referee's ordering "1
temporary total disal.iility compensation from April  4', 1979
until the claim is closed. Claimant last worked on April
20, 1979. The Board finds that the preponderance of evidence
does not establish that claimant is entitled to temporary.'
total disability compensation from April  4, 1979, the,date, . -
ordered by the Referee. Claimant was hospitalized on  eptember,
10, 1979 and underwent a myelogram which revealed defects ,in ., ..
the cervical spine. Dr.  mith indicated this condition
would require surgical treatment. The carrier refused to’
reopen this claim. The Board finds claimant is entitled to .
temporary total disability compensation from  eptember 10.,
1979 until the claim is closed pursuant to OR 656.268.
Further, the Board would award penalties equal to 25% of the .
temporary total disability compensation due from  eptember ., ,
10, 1979 to October 15, 1979, the date of the Referee's
order as a penalty for the carrier's unreasonable refusal to
reopen the claim. . t .

ORDER

The Referee's order dated October 15, 1979 is modified.

That portion of the Referee's order which remanded this
claim to the employer-carrier for payment of temporary total
disability compensation from April 24, 1979 until closed'
pursuant to OR 656.268 and awarded a penalty equal to 25%
of the temporary total disability from Apri'l 24 , 1979 to
October 15, 1979 is modified.
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This claim is remandGd to the employer-carrier for 
payment of temporary total disability compensation from 
September 10, 1979 until closed pursuant to. 6Rs 656.268. 
Further, claimant is granted a amount equal to 25i of the 
temporary total disability compensation· due for the period 
of September 10, 1979 to October 15, 1979, us and for a 
penalty due_to the carrier's unreasonable refusal to reopen 
this claim. 

· The. remainder of the Referee I s order 1s affirmed. 

CLAIM NO. 79-556 

MILDRED' 'M. CAUSEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Learyj Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

May 20, 1980 

' The State Accident -Insurance PuncJ (the Fund) seeks Board 
review ·of the Referee'' s order which granted claimant an award 
for perrrianent-f.ofal disability, effective August 17, 1978, and 
grant'ed claimant's attorney a fee equal to 25% of the increasec 
compensation, not to exceed $2,000. Th~ Pund conten1s that 
this award is·not supported by.the evidence and is excessive. 

FACTS . 

Claimant, a 47-year-old Janitress with the Colony Inn, 
injured her back on March -29, 1976 while liftinq c, bucket full 
of water out cif a sink. This injury was originally diagnosed 
as an acute lumbo~acial· strain with secondary muscle spasms. 
Claimant continued to have back problems and underwent a myel­
ogram on April 22, 1976 which revealed multiple defects ·at both 
the L3-4 and L4-5 levels. However, Dr. Patrick Golden inter­
preted the ~yelogram as being within normal limits. 

Claimant continued to have difficulty with her back and on 
November 18, 19 76 Dr. Golden per formed a lumbar laminectomy at 
the LS-Sl and L4-5 levels. The findings on surgery were nega­
tive for disc pa~hology. 

In January 19 7.7,. Dr~ Jack :t'iorman, a psychologist,· reported 
that claimant was· experiencing distress·and depression with 
somatic symptoms manifested by emotional conflict which ap­
peared. to include elements of secondary gain_. 

-298-

This claim is remanded to the employer-carrier for
payment of temporary total disability compensation from
 eptember 10, 1979 until closed pursuant to.OR 656.268.
Further, claimant is granted an amount equal to 251 of the
temporary total disability compensation due for the period
of  eptember 10, 1979 to October 15, 1979, as and for a
penalty due
this claim.

to the carrier's unreasonable refusal to reopen

The- remainder of the Referee's order is affirmed.

CLAIM NO. 7 -556 May 20, 1 80
MILDRED' M. CAUSEY, CLAIMANT -
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

'• The  tate Accident ’Insurance Fund (the Fund) seeks Board
review 'of the Referee's order which granted claimant an award
for permanent•total disability, effective August 17, 1978, and
granted claimant's attorney a' fee equal to 251 of the increased
compensation, not to exceed $2,000. The Fund contends that
this award is■not supported by.the evidence and is excessive.

FACT ■ .

Claimant, a 47-year-old janitress with the Colony Inn, 
injured her back on March'29, 1976 while lifting a bucket full
of water out of a sink. This injury was originally diagnosed
as an acute lumbosacral' strain with secondary muscle spasms.
Claimant continued to have back problems and underwent a myel­
ogram on April 22, 1976 which revealed multiple defects at both
the L3-4 and L4-5 levels. However, Dr. Patrick Golden inter­
preted the myelogram as being within normal limits.

Claimant continued to have difficulty with her back and on
November 18, 1976 Dr. Golden performed a lumbar laminectomy at
the L5- 1 and L4-5 levels. The findings on surgery were nega­
tive for disc pathology.

In January 197-7,. Dr. Jack Norman, a psychologist,' reported
that claimant was' experiencing distress'and depression with
somatic symptoms manifested by emotional conflict which ap­
peared, to include elements of secondary gain.
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Dr. Golden hospi:.alizcd cJaimc1nt on I:ebruary 6, 1977 
because of continuing back problems and headaches. l\ ):epcat 
myelograrn was done which revealed no disc ·herniation .. 111hi .le 
hos pi tali zed claimant wus examined by Dr. Clifton Baker who 
felt that claimant had right trocanteric-bursitis. Clai~ant 
stated her pain was aggravated by standing, sitting or lyin,, 
on the right side in bed or by lifting. She said that coughing 
aggravated her back pain, but ilot her lee; pai.n. . In. May· 1977, 
Dr. Golden reported that claimant h.:i.d il positive straiqht le~J 
test on the right and that both ankle jerks were absen·t. He 
planned to re-examine claimant in· ,June at which time he would 
decide whether she would need udditional'surgery. 

. . 
On ,Tune 2, · 1977, claimant was found to be ineligible for 

vocational rehabilitation. This was based on the fact that her 
handicap was too seve 1~e. Claimant indicated she was physically 
unable to return to employment and_ no~ inter~sted in any :vocn­
tional assistance until she was physically we11: The vocational 
counselor noted that cla.imant had many subjective complaints 
and had advised him she was un~ble to do her own housework 
and could.not consider re-employment. 

In June 1977, br. Bruce Becker .reported claimant had 
stated approximately 30% of her pain was relieved following 
surgery. ·.However, she reported she continued .t.o have _back pain 
which was increased ·with heavy lifting activities a_nd present 
in the morning and in the evening. Claimant· had' indicate_d she . 
had not worked since the origina 1 injury~ The ''diagnosis -wus 
a chronic· mechanical low back pain. Claimant was treat·ea with 
an out:..patient program through. the rehabili_tation. mccl_icinc 
section. This was ~ot successful in reducing 6!aimant's level 
of paih and claimant was referred to th~ Portland P~in Center. 

In November 1977, Dr. J. Stephen Vizzard, a psychologist, 
associated with the Pain Center, reported that claimant c;orn­
plained of conitant headaches which started in the area bf her 
shoulder and worked up to her head, back pain and ri,ght leg 
pain. Claimant indicated these headaches had begun at the time 
of her first rnyelograrn. She also indicated that her back and 
right leg hurt althou~h she felt she could live with those 
difficulties if her·headache problem was resolved. The only 
pain medication she was using at this time was aspirin. Claim­
ant advised Dr. Vizzard that she was able to· do hEi'r housework, 
crochet, care for her house plan ts, walk and perform yard anc gar­
den work. However, claimant felt she occasionally "pushed her­
self too far". Clairnan t' s work , prior to her children being 
born, inc ludec1 farm labor and cmp laymen t ,1s a j ani tress. 
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Dr. Golden hospiLalized cJaimant on February 6, 1071

because of continuing back problems and headaches. A repeat
myelogram was done which revealed no disc herniation. While
hospitalized claimant was examined by Dr. Clifton Baker who
felt that claimant had right trocanteric bursitis. Claimant
stated her pain was aggravated by standing, sitting or lying
on the right side in bed or by lifting.  he said that coughing
aggravated her back pain, but hot her log pain. Ih'May' 1977 ,
Dr. Golden reported that claimant had a positive straight lec;
test on the right and that both ankle jerks were absent. He
planned to re-examine claimant in June at which time he would
decide whether she would need additional'surgery.

On June 2,-1977, claimant was found to be ineligible for
vocational rehabilitation. This was based on the'fact that her
handicap was too seveire. Claimant indicated she was physically
unable to return to enip.'.oyment and not interested in any ^voca- 
tional assistance until she was physically well. The vocational
counselor noted that claimant had many subjective complaints
and had advised him she was unable to do her own housework
and could not consider re-employment.

In June 1977, Dr. Bruce Becker reported claimant had
stated approximately 30% of her pain was relieved following
surgery. '.However, she reported she continued to have back pain
which was increased with heavy lifting activities and present
in the morning and in the evening. Claimant' had' indicate.d she
had not worked since the original injury. The "diagnosis was
a chronic'mechanical low back pain. Claimant was treated with
an out-patient program through' the rehabilitation, medicine
section. This was hot successful in reducing claimant's level
of pain and claimant was referred to the Portland Pain Center.

In November 1977, Dr. J.  tephen Vizzard, a psychologist,
associated with the Pain Center, reported that claimant com­
plained of constant headaches which started in the area of her
shoulder and worked up to her head, back pain and ri.^ght leg
pain. Claimant indicated these headaches had begun at the time
of her first myelogram.  he also indicated that her back and
right leg hurt although she felt she could live with those
difficulties if her headache problem was resolved. The only
pain medication she was using at this time was aspirin. Claim­
ant advised Dr. Vizzard that she was able to' do her housework,
crochet, care for her houseplants, walk and perform yard ana gar­
den work. However, claimant felt she occasionally "pushed her­
self too far". Claimant's work, prior to her children being
born, included farm labor and employment as a janitress.
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Claimant indicated that she 1had not.worked while her ci1ildrcn 
remained at home. Dr. Vizzard felt that claimant had a mild 
tendency to overfocus on her•physical problems. His djagnosis 
was chronic tension headaches, mild reactive c1epress ion .and 
psychophysical musculoskeletal reaction of moderate dcqree. 
Dr. Vizzard felt that if claimant could relieve her pain it 
was quite probable that she would r·cturn to her previous 
employment. He felt that she would be able to return to a 
light to medium work. Claimant, in a follow-up 0valuiltion at 
the Pain Center stated that she continucrl · Lo h,)VC p,:i.in ;it Lh0 

·same level she had prior to her admission to the Center, but 
that she was able to cope with the pain better by pacing 
herself. She also indicated that her attitude and outlooki 
improved over that which it had been previously. She had ~c­
cepted the fact that her problem was not.going to be curcdi 
and that she had to live with it .. 1'1. subsequent follow-up [ 
psycholo,Jical examination, Dr. Vizzard reported claiman~ .had 
adapted to a certain position within her family and felt i 
that it was very likely she was receiving secon~ary .gains'. 
as a result of her disability. He felt, considering her age 
and educational level (claimant has a third grade education), 
the likelihood of her changing this particular adapt..:ition 
was quite small. He indicated that claimant continued to ; 
view herself as pennanently and totally disabled. Dr. Viz,zard 
felt that it appeared that claimant continued to suffer pain 
largely because of her psycho logical makeup. However, he · 
said that she did have some organic basis £or pain, but the 
fluctuating level of pain suggested that it served some kind 
of unconscious purpose in her.relationship with other peop1e. 
He felt that the likelihood of her return to any gainful 
employment was minimql. Dr. Golden concurred with these 

·reports and recommendations. 

- .- --- - _,_ .. - . - -

I' 

A Determination Order, dated August 17, 1978, ordered 
claimant temporary total <lisabi li ty compensation· and compe'nsa­
tion equal to 50% unscheduled disability for her low back 
in jury. 

In March 1979, Dr. Robert Anderson reported claimant ·con­
tinued to complain of low back and right leg pain. Claimant 
said this was constant and was increased by bending, stooping, 
or lifting activities. She indicated she was doing only 
minimal amounts of housework. Accordin9 to claimant, she 
also experienced numbness in her right foot. Dr. Anderson 
felt that claimant's condition w':"s stationary. He felt that 

claimant could return to some type of gainful activity that 
would not require heavy stooping, bendinq or lifting .acti v­
i ties. However, he felt that based on her age, educational 
experience,· and work background, it would be difficult to 
fit claimant intri any type of job. He rated the total loss 
of function of the lumbosacral spine as related to this injury 
as mild to moderate. 
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Claimant indicated that she had not worked while her children
remained at home. Dr. Vizzard felt that claimant had a mild
tendency to overfocus on her^physical problems. His diagnosis
was chronic tension headaches, mild reactive depression and
psychophysical musculoskeletal reaction of moderate degree.
Dr. Vizzard felt that if claimant could relieve her pain it
was quite probable that she would return to her previous
employment. He felt that she would be able to return to a
light to medium work. Claimant, in a follow-up evaluation at
the Pain Center stated that she continued to have pain at the
same level she had prior to her admission to the Center, but
that she was able to cope with the pain better by pacing
herself.  he also indicated that her attitude and outlooki
improved over that which it had been previously.  he had ac­
cepted the fact that her problem was not'going to be cured!
and that she had to live with it. . A subsequent follow-up i
psychological examination. Dr. Vizzard reported claimant ..had
adapted to a certain position within her family and felt ;
that it was very likely she was receiving secondary gains
as a result of her disability. He felt, considering her age
and educational level (claimant has a third grade educatioh) ,
the likelihood of her changing this particular adaptation
was quite small. He indicated that claimant continued to j
view herself as permanently and totally disabled. Dr. Vizzard
felt that it appeared that claimant continued to suffer pain
largely because of her psychological makeup. However, he •
said that she did have some organic basis, for pain, but the
fluctuating level of pain suggested that it served some kind
of unconscious purpose in her relationship with other people.
He felt that the likelihood of her return to any gainful
employment was minimal.. Dr. Golden concurred with these
reports and recommendations.

m

m

A Determination Order, dated August 17, 1978, ordered
claimant temporary total -disability compensation and compensa­
tion equal to 50% unscheduled disability for her low back
injury.

In March 1979, Dr. Robert Anderson reported claimant con­
tinued to complain of low back and right leg pain. Claimant
said this was constant and was increased by bending, stooping,
or lifting activities.  he indicated she was doing only
minimal amounts of housework. According to claimant, she
also experienced numbness in her right foot. Dr. Anderson
felt that claimant’s condition was stationary. He felt that

claimant could return to some type of gainful activity that
would not require heavy stooping, bending or lifting activ
ities. However, he felt that based on her age, educational
experience,•and work background, it would bo difficult to
fit claimant into any type of job. He rated the total loss
of function of the lumbosacral spine as related to this injury
as mild to moderate.
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April 20, 19~9. Dr. Golden requested authorization 
to reopen the claim and perform another myelogram. This re­
quest was based on claim.:int I s persistent complaints of pain 
in the right lower e xtrem:L ty and her low back. Clairr,an t W<>S 

hospitalized on June 26, 1979 for additionnl treatment by Dr. 
Golden. A myelogram was perfornecl on ,Tune 27, 1979 and was 
normal. In July 1979 Dr. Golden opined that tlaimant should 
be referred to the Vocational Rehabilitation Division since 
she was only partially disabled ;::ind should be able to cngaqc 
in some type ·of ,~ork. He felt that she had chronic pain 
which was not likely to be resolved with additional treat­
ment. 

Claimant testified she currently· resides with her husband 
.who is disabled because of open heart surqery. She said 
she had been a h0i..1sew.i fe for 20 years prior to her ernployrrent 
with this employer. Pril)r to he 1· marriage she had worked in 
cotton fields and performed general custodial work. Claimant 
said she had to quit school in the third grade to help at 
home. She has learned to read and write. Claimant stated 
that she continues to experience chronic pain in the low back 
which radiated to the right leg and down to the bottom of 
her foot. Further, she said she has headaches which are 
chronic. Her pain is aggravated or increased by sitting, walk­
ing, lifting, and performing normal household chores. She 
is unable to vacuum, clust and clean lower parts of windows and 
has difficulty sleeping and climbing stairs. Since her injury, 
claimant says she has not sought any work, since she does not 
know any type of a job she could do. She has not consulted 
any employment services or filed any job applications or gone 
to any job interviews since her injury. 

The Referee concluded claimant was permanently and totally 
disabled. His finding was based on her right leg, low back, 
head~ches and psychological problems considered with her age, 
education and work experience. The Referee found,that medical 
evidence alo~e established that claimant was totally disabled 
and that her failure to search for work should not be weighed 
against her. Therefore, the Referee granted an awaid of com­
pensation for permanent total disability effective August 
17, 1978 and granted claimant's attorney a fee out of the in­
creased compensaLion not to exceed $2,000. 
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On April  0, 19V9, Dr. Golden requested authorization
to reopen the claim and perform another myelocjram. This re­
quest was based on claimant's persistent complaints of pain
in the right lower extremity and her low back. Claimant' was
hospitalized on June 26, 1979 for additional treatment by Dr.
Golden. A myelogram was performed on June 27, 1979 and was
normal. In July 1979 Dr. Golden opined that claimant should
be referred to the Vocational Rehabilitation Division since
she was only partially disabled and should bo able to engage ’
in some type 'of work. He felt that she had chronic pain
which was not likely to be resolved with additional treat­
ment .

Claimant testified she currently resides with her husband
who is disabled because of open heart surgery.  he said
she had been a housew.i fe for 20 years prior to her employment
with this employer. Prior to hei' marriage she had w'orked in 
cotton fields and performed general custodial work. Claimant
said she had to quit school in the third grade to help at
home.  he has learned to read and write
that she continues to experience chronic
which radiated to the right leg and down
her foot. Further, she said she has headaches which are
chronic. Her pain is aggravated or increased by sitting, walk­
ing, lifting, and performing normal household chores.  he
is unable to vacuum, dust and clean lower parts of windows and
has difficulty sleeping and climbing stairs.  ince her injury,
claimant says she has not sought any
know any type of a job she could do.
any employment services or filed any

Claimant stated
pain in the low back
to the bottom of

work, since she does not
 he has not consulted

job applications or gone
to any job interviews since her injury

The Referee concluded claimant was permanently and totally
disabled. His finding was based on her right leg, low back,
headaches and psychological problems considered with her age,
education and work experience. The Referee found, that medical
evidence alone established that claimant was totally disabled
and that her failure to search for work should not be weighed
against her. Therefore, the Referee granted an award of com­
pensation for permanent total disability effective August
17/ 1978 and granted claimant's attorney a fee out of the in­
creased compensation not to exceed $2,000.
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ON DE NOVO REVIEW 

The Board, after de nova review, rrodi fies the Referee 1 s 
order. The Board' disagrees with the Referee's conclusion 
that the medical evidence cJlone establishes that claimant 
is entitled to permanent total disability. The prepond0rance of 

·medical evidence in this case indicates that claimant can per­
form light to medium work. In cases whcr1= the medical evi­
dence alone does not estabil$h permanent and total disability 
or total incapacity, the Board must consider other relevant 
factors such as claimant's age, training,· aptitude, condition 
of the labor market, adaptability to'non-physical labor and 
emotional condition. Claimant is now 50 yc.:i.rs old and has 

:a third grade education. Prior training consists mainly of 
manual work. The Board finds that considering all the relevant 
factors in this case that claimQnt's injury though severe is 
not ·such that it can be said that regardless of motivation 
that claimant is likely not to be able to engage in gainful and 
suitable employment. The Board notes· that claimant has not 
attempted to return to work and has not attempted to find ·any 
work other than reading the help wanted advertisements in the 
newspaper. The Doard finds, based on all the evidence in this 
case, claimant is not permanently and tot:al·ly disability. 'How­
ever, the Board finds, based on this 0vidence, that claimant 

.is entitled to an award of compensation equal to 208° for 65~ 
un~cheduled disability for low back injury. This award is in 
'lieu of any previous awards granted. 

ORDER 

The Referee's order, dated i\ugust 30, 19 79, is modified. 

Claimant is hereby granted an award of compensation equal 
to 208° for 65% unscheduled disability for her low back injury. 
This· award is in lieu of ·any previous awards of unscheduled 
disability for this injury. The remainder of the Referee's· 
order is affirmed. 
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The Board, after de novo review, modifies the Referee's
order. The Board' disagrees with the Referee's conclusion
that the medical evidence alone establishes that claimant
is entitled to permanent total disability. The preponderance of 
medical evidence in this case indicates that claimant can per­
form light to medium work. In cases where the medical evi-

permanent and total disability
must consider other relevant
training,' aptitude, condition

adaptability to 'non-physical labor and
Cla-i.mant is now 50 years old and has

BOARD ON DE NOVO REVIEW

#
dence alone does not establish
or total incapacity, the Board
factors such as claimant’s age
of the labor market,
emotional condition.
a third grade education. Prior t^raining consists mainly of
manual work. The Board finds that considering all the relevant
factors in this case that claimant's injury though severe is
not such that it can be said that regardless of motivation
that claimant is likely not to be able to engage in gainful and
suitable employment. The Board notes’ that claimant has not
attempted to return to work and has not attempted to find ‘any
work other than reading the help wanted advertisements in the
newspaper. The Board finds, based on all the evidence in this
case, claimant is not permanently and totaTly disability. ’How­
ever, the Board finds, based on this evidence, that claimant
is entitled to an award of compensation equal to 208° for 65°
unscheduled disability for low back injury. This award is in
lieu of any previous awards granted.

ORDER
m

The Referee's order, dated August 30, 1979, is modified.

Claimant is hereby granted an award of compensation equal
to 208° for 65% unscheduled disability for her low back injury
This award is in lieu of any previous awards of unscheduled
disability for this injury. The remainder of the Referee’s'
order is affirmed.
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WCB CASE NO .. 78-5295 May 20, 1980 

ROBERT FRANKLIN, CLIAMANT 
George N. Gross, _Claimant's Atty. 
SAIF, Legal Services, Defense Atty, 
Qrder Denying Extra-Ordinary Attorney Fees 

On May A, 1980, claimant 1 s attorney requested the Roard 
grant claimant attorney fees for extraordinary services; ·The 
sole issue at the.hearin<1 was claimant's entitlement to have 
certain medical care, in the sum of $88.00, pai~ for-hv the 
State Accident Jnsurnnce Fund. Claimant's attotney, in ·hi~ 
affidavit, states thLs case involved thP takin0 of a deposition, 
a heAring, an appeal, and other ~ffort on his part to prevail 
for his client. The Referee awarded clai~ant's attorney a fee 
equal to 25% of the amount of the medical hill the attorney had 
relieved claimant from paying . 

The Board rloes not find claimant's attorney ia ent~tled to 
an additional fee in this case. Claimant's attorney prevailed at 
the Board level, but did nnt file a brief an<l so is.not entitle~ 
to a fee. If claimant's attorney felt-he was entitle~ tn a larqer 
fee at the hearing level, he should have requested it from the· 
Referee. Therefore, the P.oard denies cliJ.iIT1ant's request for extril­
ordinary services. 

IT IS SO O~DERED. 

WCB CASE NO. 78-5295 

ROBER'I' FRANKLIN, CLAIMANT 
George N. Gross, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Request For Reconsideration 

May 20, 1980 

On May 11, ]9Fl0, the State Accinent Insurnnce Pund (Fund) 
requested the noard reconsider its 0rder on Review which affirMeri 
and adopted the Referee's Opinion and OrdAr. The Refe~e~·foun~ 
claimant was·entitled to have the Funrl .pay for treatmc~t renJere~ 
by Dr. Schmidt from March 22, 1979 and qrantea claimant's attorn0y 
a fee. The Puna· contends there was a failure of medical. proof of 
causation. 

The Board finds no reason to reconsider its order and so 
would deny the Funrl's request for reconsideration. 

IT IS SO ORDERED. 
,. 
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WCB CA E NO. .78-5295 May 20, 1980
ROBERT FRANKLIN, CLIAMANT • ,
George N. Gross, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty. ;
Order Denying Extra-Ordinary Attorney Fees

On May 8 , 1980, claimant's attorney requester^ the Board
grant claimant attorney fees for extraordinary services. The
sole issue at the-hearing was claimant's entitlement to have
certain medical care, in the sum of $88.00, paid for bv the
 tate Accident Insurance Fund. Claimant's attorney, in his
affidavit, states thi.s case involved the taking of a deposition,
a hearing, an appeal, and other effort on his part to prevail
for his client. The Referee awarded claimant's attorney a fee
equal to 25% of the amount of the medical bill the attorney had
relieved claimant from paying.

The Board does not find claimant's attorney is entitled to 
an additional fee in this case. Claimant's attorney prevaiJed at
the Board level, but did not file a brief and so is-not entitled
to a fee. If claimant's attorney felt-he v;as entitl.ed to a larger
fee at the hearing level., he should have requested it from the
Referee. Therefore, the Hoard denies claimant’s request for extra­
ordinary services.

IT I.  O ORDERED.

WCB CA E NO. 78-5295 May 20, 1980

ROBERT FRANKLIN, CLAIMANT
George N. Gross, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order Denying Request For Reconsideration

On May 1.1, 1980, the  tate Accident Insurance Fund (Fund) 
requested the Board reconsider its Order on Review which affirmed
and adopted the Referee's Opinion and Order. The Referee'’found
claimant was entitled, to have the Fund .pay for treatment rendered
by Dr.  chmidt from March 22, 197 and granted claimant's attorney
a fee. The Fund contends there v.^as a failure of medical, proof of
causation.

The Board finds no reason to reconsider its order and so 
would deny the Fund's request for reconsideration.

IT I  O ORDERED.
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WCB CASE NO. 78-7623 

MARIE GILBERT, CLAIMANT 
Samuel Hall, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Order On Review 

May 20, 1980 

On April 21, 1980, the !3oard cnterC?d its Order on 1"<.evicw 
affirming the Fund's denial of claimant's aggravation ~laim 
but ordering that that portion of the denial which denied 
any continuing medical care and trca tmen t un c~c c the P'-~ovisions 
of ORS 656.245 be reversed. On April 28, 1980, claimant, 
by and through r,er attorney I rcq ucs ted that an attorney's 

-£ee be granted for parti~Jly prevailing before the Doard on 
review. i\.f ter looki ny over this mc1 t ter, the Board a,i .-L•es· 
that this should be done. 

The following paragraph should be added under the "Order" 
portion on page four: 

/ 

"Clairnan t' s attorney is hereby r3 ranted a reoson­
ablo attorney's fee for his services 1.n conr.ectirn, 
with this Board re·,,riew in the arnoun t of $150, p:-i~-­
ab le by the carrier. 

The remainder of the Board's order is affirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 79-2404 May 20, 1980 

JOE .C. JANSSENS, CLAIMANT 
Allen T, Murphy, Claimant's Atty. 
Bullard, Korshoj & Smith, 

Employer's Attys. 
Request for Review by Employer 

The employer seeks review by the Board of the Rcl~ree'f 
-order which set aside its denial and remanded cl3imant's 
claim to it for acceptance as a non-disabling compensable 
injury. 

FACTS 

Claimant has b~en employed many years by Portla~ri 
General Electric and in 1977 worked for a short time Jt th~· 
Trojan Nuclear Plant. Claimant testifi~d starting February 
1978 he worked as a line foreman who had a project at Trojan. 
He ran a crew engaged i_n repairing and repacking valves. In 
some work areas there was danger of contamination and he 
wqr~ -~11 of the protective gear. 
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WCB CASE NO. 78-7623
r^ARIE GILBERT, CLAIMANT
Samuel Hall, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.

/ Amended Order On Review

May 20, 1 80
m

On April 21, 1980, the Board entered its Order on Review
affirming the Fund's denial of claimant's aggravation claim
but ordering that that portion of the denial which denied
any continuing medical care and treatment under the provisions
of OR 656.245 be reversed. On April 28, 1980, claimant,
by and through her attorney, requested that an attorney's
tee be granted for partially prevailing before the Board on 
review. After looking over this matter, the Board avirees-
that this should be done.

The following paragraph should be added unde,
portion on page four:

the "Order"

"Claimant's attorney is hereby cjranted a reason­
able attorney's fee for his services in connection
with this Board review in the amount of $150, pay­
able by the carrier.

The remainder of the Board's order is affirmed.

IT I  O ORDERED. #
WCB CASE NO. 7 -2404 May 20, 1 80

JOE ,C. JANSSENS, CLAIMANT
Allen T. Murphy, Claimant's Atty.
Bullard, Korshoj & Smith,

Employer's Attys.
Request for Review by Employer

The employer seeks review by the Board of the Reisree's
-order which set aside its denial and remanded claimant's
claim to it for acceptance as a non-disabling compensable
injury .

FACT 

Claimant has been employed many years by Po.rtland
General Electric and in 1977 worked for a short time at the
Trojan Nuclear Plant. Claimant testified starting February
1978 he worked as a line foreman who had a project at Trojan
He ran a crew engaged in repairing and repacking valves. In
some work areas there was danger of contamination and he 
wore all of the protective gear.
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Upon arrival at Tro:ian in February 1978 he hdd th0. 
required body scan test. This test was repeated in M~y 1978 
when the.project was completed, 

,' 

Claimant testified the radiation technician who perfor1ood 
the May 1978 test "looked alarmed". Claimant then, in June,• 
1978, had another body s~an test performed. 

Claimant's radiation exposure was to Cesium 134 and 
137. Cesium is the most electropositive of all 12lemcnts. 
It ignites in air and is a product of fission .. 

Claimant testified he bccan~ concerned and talked to 
the boss.of the radiation techni~i.ans about his test results. 
He was told that "it woc1ldn't hurt him 11 and the test results 
were within the allowable levels set by the Nuclear Regulatory 
Commission. Claimant testified he wasn't satisfied bGcause 
this man didn't tel 1 him what "it" (meaning the radic1 tion) 
would do to his body. Claimant testified he finally sought 
out doctors to give him "peace of mind" and that is cxcJctly 
what they did. · Claimant further testi Fied there was nothing 
physically wrong which made h.i.m seek out a doctor. Ile 
suffered no injury o~ disease or illness at Trojan and was 
disabled in no way and lost no time from work. Claimant 
didn't file his claim for seven months, i.e. until D8cember 
29 I 1978. 

Mr. Walt, the radiation protection supervisor, t~stified 
that Cesium 137 exposure comes from eating deer meat and 
fowl which has been contaminated from radiation fallout. 
Claimant's internal exposure w~s 86 milligrams and the 
government's standard maximum is 3,000 milligrams. Tne body 
naturally eliminates Cesium. 

Mr. Walt testified that claimant's radiation exposure 
levels were close to being insiqnificant. He testi fi.2d he 
had two long discussions with claimant and felt that claimant 
had. understood his explanation. 

Dr. Gates, a director of nuclear medicine, testified 
after sitting throughout the entire hearing and examinirig 
claimant's personal exposure history and test results. He 
said that there are two injuries which occur with high 
levels of radiation, i.e., genetic and sematic. He f~lt 
claimant received a miniscule amount of radiation so low as 
to be insignificant. In fact, claimant's exposure ~evel was 
!/15th of that expected after a normal bone scan. Further, 
he stated that claimant's exposure caused no injury, no 
disease and no. disability. There was no requirrnent or need 
for the claimant to seek medical services. Claimant should 
only have had to consult the radiation safety offic~r if he 
had any questions or fear as the radiation safety officer 
was an expert. 

On January 24, 19 79, th·e carrier is sued its denia 1. 
-305-

Upon arrival at Trojan in February 1978 he hud the.
required body scan test. Thi:? test was repeated in May 1978
when the.project was completed, ..

j .

Claimant testified the radiation technician who perforincd
the May 1978 test "looked alarmed". Claimant then, in June, •
1978, had another body scan test performed.

Claimant's radiation exposure was to Cesium 134 and
137. Cesium is the most electropositive of all elements.
It ignites in air and is a product of fission. .

#

He was told
were within
Commission.

Claimant testified he became concerned and talked to 
the boss.of the radiation technicians about his test results.

that "it wouldn’t hurt him" and the test results
the allowable levels set by the Nuclear Regulatory
Claimant testified he wasn't satisfied because

this man didn't te.l 1 him what "it" (meaning the radiation)
would do to his- body. Claimant testified he finally sought
out doctors to give him "peace of mind" and that is exactly
what they did. Claimant further testified there was nothing
physically wrong which made him seek out a doctor. lie
suffered no injury or disease or illness at Trojan and was
disabled in no way and lost no time from work. Claimant
didn't file his claim for seven months, i.e. until December
29, 1978.

Mr. Walt, the radiation protection supervisor, testified
that Cesium 137 exposure comes from eating deer meat and
fowl which has been contaminated from radiation fallout-.
Claimant's internal exposure was 86 milligrams and the
government's standard maximum is 3,000 milligrams. Tne body
naturally eliminates Cesium.

Mr. Walt testified that claimant's radiation exposure
levels were close to being insignificant. He testified he
had two long discussions with claimant and felt that claimant
had. understood his explanation.

Dr. Gates, a director of nuclear medicine, testified
after sitting throughout the entire hearing and examining
claimant’s personal exposure history and test results. He
said that there are two injuries which occur with high
levels of radiation, i.e., genetic and seraatic. He felt
claimant received a miniscule amount of radiation so low as
to be insignificant. In fact, claimant's exposure level was
l/15th of that expected after a normal bone scan. Further,
he stated that claimant's exposure caused no injury, no 
disease and no- disability. There was no requirment or need
for the claimant to seek medical services. Claimant should
only have had to consult the radiation safety officer if he
had any questions or fear as the radiation safety officer
was an expert.

On January 24, 1979, the carrier issued its denial.
-305-
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Referee found the incr~ased h~vels of Cesi urn 13 4 
and 137 were a result of work c:-:posure which constitutcid an 
injury and not an occupational disease. the Referee found· 
claimant seeking medical services was rcQSonahle and, there-

.fore, remanded the claim to the employer for ~cceptance and 
an attorney fee of $500. 

BOARD ON DE NOVO REVIE\'i 

The Board, after de novo n ... view, reverses the 1<e feree '·s 
order. 'The preponderance of the evidence in this cas,::: does 
not establish claimant s u ff ercd il.ny injury, disease, infect i_on, 
disability or adverse affect at all from his employment in 

.this case. Dr. Gates testifier: that the medical probc1bilities 
·were that claimant would. not suffer an'/ .::idvcrse affects from 
the very low level of exposure claim~nt had received .. · · 
Therefore, the Board reverses the He f:o rec' s orcl,2 r- in its : 
ent'irety and approves the employer's denial. 

ORDER 

·The Referee's order, dated November l, 1979, is reversed 
in its entirety. 

The employer's denial, dated January 24, 1979, is 
restored and affirmed. 

WCB CASE NO. 79-1432 

ARDIE McKELLIP, CLAIMANT 
James D. Vick, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

May 20, 1980 

Cl~~mant seeks Board review of the Referee's orde· 
which affirmed the Determination Orders anci 9rctnted c.'..~iimant 
no additional relief. Claimant contends her claim was 
prematurely closed, she is enti-'.:..1ed to pc;1Lllties and ultornc-_·'s 
fees, and additional cornpens ation for pc cmanen t d1sabi 1 ~- ty. 

FACTS 

On Octob~r 3, 1978, claimant was working on the belt 
line ptil ~ ing corn for Dalgcty Foods Cannery whc:1 she !- Ii pped 
on the st:airs in her work area. She reached behind hEir and 
grabbed th!2 rail with her left hand cdusing her to je1:h. 
Claimant did not fall nor did she bump any part of her body 
on the stairs or railing. She suffered a strain to the 
muscles and ligaments in he~ shoulder &nd neck area. 
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The Referee found the increased levels of Cesiuin 134 
and 137 were a result of work e:';posure which constituted an
injury and not an occupational disease, the Referee found-
claimant seeking medical services was reasonable and, there­
fore, remanded the claim to the employer for acceptance and
an attorney fee of $500.

#
BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee''s
order. The preponderance of the evidence in this casi:; does
not establish claimant suffered any injury, disease, infection,
disability or adverse affect at all from his employment in 
this case. Dr. Gates testified that the medical probabilities
were that-claimant would.not suffer any adverse affects from
the very low level of exposure claimant had received. • •
Therefore, the Board reverses the Referee's order in its '
entirety and approves the employer's denial.

ORDER

■The Referee's order, dated November 1, 1979, is reversed
in its entirety.

The employer's denial, dated January 24, 1979, is
restored and affirmed.

WCB CASE NO. 7 -1432 May 20, 1 80
ARDIE McKELLIP, CLAIMANT
James D. Vick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's orde' 
which affirmed the Determination Orders and granted claimant
no additional relief. Claimant contends her claim was
prematurely closed, she is entit.ied to penalties and uttornc’
fees, and additional compensation for permanent disabilj.ty.

FACT 

On October 3, 1978, claimant was v/orking on the belt
line pulling corn for Dalgoty Foods Cannery when she slipped
on the srairs in her work area.  he reached behind hcii and
grabbed the rail with her left hand causing her to jerk. 
Claimant did not fall nor did she bump any parr of her body
on the stairs or railing.  he suffered a strain to the
muscles and ligaments in her shoulder and -neck area.
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On October 4, 1978, Dr. Steven Deshaw co:-:;n;cnced ,:.:h: ro­
practic treatment. He reporb:,d on iJovember 6, 1978 i:1::1:. no 
perm~nent impairrnent would result from the inJury .. 

Dr. DeShaw a11d the State· Accident Insurance Fund's 
(Fur.d) medical consultant, Dr. Much, differ on the type and 
frequency of treatment being provided to the claimant by Dr. 
DeShaw. 

Dr. Robert Anderson examined cfaimant at the Fund's ' · 
request and found claimant medically stationary on Ja~u~ty·· 
11, 1979. The objective evidence upon examination and >:­
rays showed no impairment of function of the dorsal lurrhar 

:·spine, cer_vical spine or left shr-i!1lder. · 

This claim was initially close.a by a Determination 
Order, dated February 8, 1979, which granted claimant tempor­
ary total disability compensation. 

On February 14, 19 79, Dr. Deshaw reported he did aqree 
with Dr. Anderson that claimant was medically stationary. 
However, he f~l t the prognos·is was quite good that claimant 
would have no residuals us the result of her injury. 

A Second Determination Order, dated March 13, 1979, 
affirmed the first Determination Order. 

Dr. David Sonner, D.C., on April 4, 1978,. indicated 
claimant's condition was not medically stationary. ·He felt 
it was premature to determine whether claimant would have 
any permanent disability. 

Dr. Anderson was deposed and reaffirmed his prior 
report. 

The Referee gave Dr. Anderson the qrcater weight based . 
on his examination on January 11, 1979 and reinforced by the 
deposition on Apri 1 9, 1979. The Referee found that the 
usual weight given to the opinions of the treating doc1:ors, 
Dr. DeShaw and Dr. Sonner, was neither justified nor reason­
able in the absence of objective evidence. 'I'he Referee 
found there was no premature closure, there was no permanent 
disability, and there was no justification for further 
treatment. The Referee found that claimant had faiied to 
establish by a preponderance of the evidence a need for 
further medical treatment, additional temporary disability, 
or additional permanent partial disability. The Referee 
also found, based on the subjective history given by the 
claimant and her wi tncss in the trcrnscript, claimant I s 
testimony was not credible. The Referee opined that the 
_Evaluation Division hc:icl acle:-~quatcJ.y cornpcnsc1 tcd claimant. 
The Referee failed to specifically ~1ddress th8 issues of 
penalties and attorrn:!y'r; fees·. '.l.'herefor.e, the Referee af­
firmed the Determination Orders. 
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On October 4, 1978, Dr.  teven De hav/ co:riii;cncGd ro- 

practic treatment. He reported on ivovember 6, 19 78 no
permanent impairment would .I'esult from the in;]ury.

Dr. De haw aad the  tate'Accident Insurance Fund's
(Fund) medical consultant, Dr. Much, differ on the type and
frequency of treatment being provided to the claimant by Dr,
De haw.

O

O

Dr, Robert Anderson examined claimant at the Fund's
request and found claimant medically stationciry on January''
11, 1979. The objective evidence upon examination and x-
rays showed no impairment of function of the dorsal lumbar

:spine, cervical spine or left shoulder.

This claim was initially closed by a Determination
Order, dated February 8, 1979, which granted claimant temper-
a2ry total disability compensation.

On February 14, 1979, Dr. De haw reported he did agree
with Dr. Anderson that claimant was medically stationary.
However, he f^lt the prognosis was quite good that claimant
would have no residuals iis the result of her injury.

A  econd Determination Order, dated March 13, 1979,
affirmed the first Determination Order.

Dr. David  onner, D.C., on April 4 , 1978,. indicated
claimant's condition was not medically stationary. -He felt
it was premature to determine whether claimant would have
any permanent disability.

Dr. Anderson was deposed and reaffirmed his prior
report.

The Referee gave Dr. Anderson the greater weight based
on his examination on January 11, 1979 and reinforced by the
deposition on April 9, 1979, The Referee found that the
usual weight given to the opinions of the treating doctors.
Dr. De haw and Dr.  onner, was neither justified nor reason­
able in the absence of objective evidence. The Referee
found there was no premature closure, there was no permanent
disability, and there was no justification for further
treatment. The Referee found that claimant had failed to
establish by a preponderance of the evidence a need for
further medical treatment, additional temporary disability,
or additional permanent partial disability. The Referee
also found, based on the subjective history given by the 
claimant and her witness in the transcript, claimant's
testimony was not credible. The Referee opined that the
Evaluation Division had adequately corupensated claimant.
The Referee failed to specifically address the issues of
penalties and attorney'fi fees. 'l.’hore fore, the Referee af­
firmed the Determination Orders.
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ON DE NOVO REVIEW 

.The Board, after de nova review, affirms the Rcfcrcie's 
order. The Board notes the Referee failed to ~ddress the 
issue of penalties and ·at.torney' s fees for tho Fund's alleged 

unreasonable refc1sal to pziy rncc..:ical bills. ll rUsputc .1rosc 
in this case between Drs. DcSJ-,,iw and 1,:uch. In Dcccmlic 1.· 

1978, Dr. Much wrote Dr. D2Shaw inchcatinq it was felt Dr. 
De Shaw's billinqs were high. Dr. DeShaw cl.id not. respond to 
this letter until February 9, 1979, delaying <lny iesolution 
.of the problem. The Board finas that such a situation does 

· not give rise to a findincJ thot the fund unrcc,sonably cc~fus,cd 
to pay medical bi 11s. Part of the de L:iy was ca used by Dr. 
DeShaw. The Board finds nothin~ in this record to.justify 
t_he awarding of penalties and atto,rney' s Eees on this is~ue. 

ORDER 

The Referee's order, dated Novenmcr 30, 1979, is affirmed. 

WCB CASE NO. 78-8085 

GEORGE RATTAY, CLAIMANT 
P6zzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

May 20, 1980 

Claimant seeks Board review· o [ the ne fc i-co' s 01:.-cle,1· 

which found the State /\cciden.t Insurance Fund's (Fund) 
offset in this case was proper and· ~emanded ciaimant's cldim 
for a broken le0 and back inJ ury to it ror acccpLrncc ancl 
payment of compensation. Clairnan t con tends he is en ti Ll•Jd to 
a penalty based upo~ the medical expense and tempdracy tota~ 
disability compensation incurred· as a result of his ~ornpen'­
sab le injury anc a penalty for the Fur:d' s unreason ab le del~'/ 
and denial of the payment of compensation. 

FACTS 

·claimant, in· this case, has been granted an award of 
permanent' total disability. On December 14', 19 7 8, ciaimant · 
filed claims for an alleged injury to 'his left and ri(]i·,t leq 
and back due to attacks of vertigo, which caused him to lose 
his balance.and sustain injuries to these portions ·of his 
body. C_laimant' s original injury had consisted of a hearin0 .~ 
loss. W, 

-308-

BOARD ON DE NOVO REVIEW ‘ ‘

.The Board, after de novo review, affirms the Referee's
order. The Board notes the Referee failed to address the'
issue of penalties and'attorney's fees for the Fund's alleged

m

unreasonable refusal to pay mceical bills. A dispvitc arose
in this case between Drs. De haw and Much. I Doccmbei.*
1978, Dr. Much wrote Dr.’ De haw indicatincj it was ,fe.lt Dr,
De haw’s billings were high. Dr. De haw did not.respond to
this letter until February 9, 1979, delaying any resolution
.of the problem. The Board finds that such a situation does
not give rise to a finding that the Fund unreasonably refused
to pay medical bills. Part of the delay was caused by Dr.
De haw. The Board finds nothing in this record to,justify
the awarding of penalties and attorney's fees on this issue.

ORDER

The Referee's order, dated November 30, 1979, is affirmed

WCB CASE NO. 78-8085
GEORGE RATTAY, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

May 20, 1 80

Claimant seeks Board reviowof the Referee's ordo.r
which found the  tate Acciden.t Insurance Fund's (Fund)
offset in this case was proper and' remanded claimant's claim
for a broken leg and back injury to it for acceptance and
payment of compensation. Claimant contends he is entitled to 
a penalty based upon the medical expense and temporary total
disability compensation incurred as a result of his compen­
sable injury and a penalty for the Fund's unreasonable delay
and denial of the payment of compensation.

FACTS
'Claimant, in this case, has been granted an award of 

permanent' total disability. On December 14', 1978, claimant
filed claims for an alleged injury to'his left and right leci
and back due to attacks of vertigo, which caused him to lose
his balance,and sustain injuries to these portions of his
body. Claimant's original injury had consisted of a hearing
loss.
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A Determination Order, dated October 3, 1977, grar.ted 
claimant compensation for temporary total disabiliti and 
compensation equal to 74. 38° fo~~ 38. 74% loss of binaural. 
hearing resulting from 38. 7~% :ass of hearing in the left· 
e~r and 38. 74% loss of hearin~ in the right car. A Stipula~ 
tlon, dated February 15, 1978, reopened the claim as of 
January 25, 1978 and claimant entered a vocational rehabilita-

tion program. Claimant complelccJ this proq-ram and a Second 
Determination Order, dated June 22, 1978 1 granted claimant 
an additional award of temporary total disability from 
January 25, 1978 through April 6, 1978. A Stipulation, 
dated August 22, ,1978, r,-_,opened the claim for. temporar<f' 
total disability compensation cui,,;;,encing on April 6, 1978, 
and continuing until the cl;1irn was ,1gc1in closed. Further, 
the St.ipulation provided that claimant was to n::?ceive medical 
care· and treatment as nccessar/ for the treatment of his 
condition, including psychological conditions, arisinq out 
of his injury on July 9, 1976 and further providdd that 
permanent partial disabili t·/ award paid by the Fund since 
Apri 1 6, 19 78 would be of 1:set against back t9mporary total 
disability payable and this offset was subject to payment on 
account of any-additional permanent partial disability 
awarded that cl~imant may receive upon a determination. 

In December 1978, Dr. Scott Struckman reported that 
claimant had Meniere's disease with episodes of "fainting, 
etc." Claimant advised Dr. Struckman that because-of h1s 
fainting episodes he had fallen, injuring his knees. Claimant 
stated that in July 1978 he had fallen on some steps of a 
sidewalk and struck his left knee which resulted in pain 
which radiated up his back and down in to his foot .. C.1 aimant 
also reported that pain began into his back and r~diatcd 
into his buttocks and down his left leg to the knee. 'l'hcse 
two pains developed at the same time. Dr. Struckman felt 
that claimant was experiencing degenerative changes in his 
back which was accounting for the m~jority of his symptoms. 

The doctors at the Psychology Center, in February 1979, 
reported that Dr. Hickman of that Center in September 1978 
had reported that claimant on one occasion experienced a 
seL:ure-like reaction which Dr. Hickman felt was most likely 
an acute hysterical reacl:ion. Dr. Hickman noted that claimant, 
while in his office, because irrational, mumbled, then 
swore, his dentures fell out of his mouth, his color became 
pale, he was unable to stand or walk and Dr. Hickman felt 
claimant was on the verge of violence. Dr. Hickman reported 
that there was a period of unconsciousness and that this 
attack lasted for approximately 15 minutes. In Febru·ary 
1979, claimant had another similar episode during a therapy 
session in which he appeared disoriented and laid down for 
approximately 10 minutes, during which time he did not 

-309-

#

A Determination Order, dated October 3, 1977, granted
claimant compensation for temporary total disability and
compensation equal to 74.38° for 38.74% loss of binaural,
hearing resulting from 38.74% .'ioss of hearing in the left ■
ear and 38.74% loss of hearing in the right car. A  tipula­
tion, dated February 15, 1978, reopened the claim as of
January 25, 1978 and claimant entered a vocational rehabilita­

tion program. Claimant completed this program and a  econd
Determination Order, dated June 22, 1978, granted claimant
an additional award of temporary total disability from
January 25, 1978 through April 6, 1978. A  tipulation,
dated August 22 , -1978, reopened the claim for. temporary
total disability compensation coiumencing on April 6 , 1978, 
and continuing until the claim was again closed. Further,
the  t.ipulation provided that claimant was to receive medical
care- and treatment as necessary for the treatment of his
condition, including psychological conditions, arising out
of his injury on July 9, 1976 and further provided that
permanent partial disability award paid by the Fund since
April 6, 1978 would be ofi;set against back temporary total
disability payable and this offset was subject to payment on 
account of any•additional permanent partial disability
awarded that claimant may receive upon a determination.

In December 1978, Dr.  cott  truckman reported that
claimant had Meniere's disease with episodes of "fainting,
etc." Claimant advised Dr.  truckman that because-of his
fainting episodes he had fallen, injuring his knees. Claimant
stated that in July 1978 he had fallen on some steps of a
sidewalk and struck his left knee which resulted in pain
which radiated up his back and down into his foot.- Claimant
also reported that pain began into his back and radiated
into his buttocks and down his left leg to the knee. These
two pains developed at the same time. Dr.  truckman felt
that claimant was experiencing degenerative changes in his
back which was accounting for the majority of his syniptoms.

The doctors at the Psychology Center, in February 1979,
reported that Dr. Hickman of that Center in  eptember 1978
had reported that claimant on one occasion experienced a
seirure-like reaction which Dr. Hickman felt was most likely
an acute hysterical reaction. Dr. Hickman noted that claimant,
while in his office, because irrational, mumbled, then
swore, his dentures fell out of his mouth/ his color became
pale, he was unable to stand or walk and Dr. Hickma'n felt
claimant was on the verge of violence. Dr. Hickman reported
that there was a period of unconsciousness and that this
attack lasted for approximately 15 minutes. In February
1979, claimant had another similar episode during a therapy
session in which he appeared disoriented and laid down for
approximately 10 minutes, during which time he did not
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respond to his name. It was rcpocted that cl~imant continued 
to have difficulties wit]) "seiZLli:es" du.rinc:3 the remai!'dcr of 
1978. He reported at times he was dizzy, c.li.sorientec1, 
expetienccd vertigo, lost his balance, had difficulty hcilring 
and sounds became jumbled. He also reported thiJt he became 
very fearful and nauseated. 

On February -15, 1979, Dr. C. Conrud Carter, at the 
University of Oregon Heal th Sciences Ct.:"'nt-.er, report eel t:h.-:it 
claimant continued to complain of episodes of confusion and 
progressive impairment ·of his hearing, tinnitus a~d episodes 
of vertigo. Claimant reported that his episodes of vertigo 
had been diagnosed as Meniere's disease ~n<l that they appeared' 

: if he did not take h.i.s Valium n:gularly. Cl.Jimant also 
advised Dr. Carter that increases in tinnitus, a{lger, d.~sappoin·t~· 
rrent, or being too happy or f:·ustration, would cause him.to 
lose control of his speech, and sometimes ca used him :.o 
experience dizziness. Claimant reported on occasions he 
fe.!.l and would.lose consciousness. Claimant reported.in the 
fall of 1978, while in a crowded restaurant, he had an. 
episode where his legs wc:nt out from underneath him .:i.r:d he 

.fell, fracturing his ri•_;ht lower leg. CMG studies and EEG 
studies were normal. 

Dr. A. J. Schleuning, in March 1979, reported that 
often a patient, after a trauma tic accident,· would develop 
simptoms similar to Menicrcs. He felt that in claimant.'-s · 
case, the vertigo was not caused by his hearing loss. 

·Also, in March 1979, Dr. Carter reported that he did 
not feel claimant 1 s episodes of becoming lost, mentu.l confu-

··sion, vertigo, or amnesia were actually epileptic seizures. 
He suspected that they all are emotional in origin. He felt 
if ,-claimant continued to have "spells" or other symptoms 
which might cause someone to th.ink that they should· reassess 
the possibility of an organic brain lesion as the ca use .of 
these symptoms. 

On April 11, 1979, the Fund denied claimant's claim for 
the leg injury and the back injury. This was based on the 
fact that it did not feel that the claim for these injuries 
was related to his hearing loss. 

On May 21, 1979, Dr. Edward Colbach, a psychiatrist, 
reported that after he ex.::imined cL:iim.-::int and ZI.S clairnunt, was 
leavinq his office, claimant cxpericncccl,one of his "spells". 
Dr. Colbach indicated that durinq th.is period claim,rnt 
babbled somewhat incoherently and was fairly unresponsive. 
This lasted approximately five to ten minutes. Dr. Colbach 
felt that ciaimant was suffering from a hysterical personality 
which meant that the claimant was very suggestible, dramatic, 
and oversensitive. He noted that claimant did suffer some 
actual hearing loss and from Heniere 1 s disease with some 
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respond to his name. It was rcpOL'ted that claimant continued
to have difficulties with "sei^^ui/es" diiring the remainder of
1978. He reported at times he was dizzy, disoriented,
experienced vertigo, lost his balance, had difficulty hearing ..
and sounds became jumbled. He also reported that he became
very fearful and nauseated.

On February -15, ].979, Dr. C. Conrad Carter, at the
University of Oregon Health  ciences Center, reported, tluit
claimant continued to complain of episodes of confusion and
progressive impairment of his hearing, tinnitus and episodes •
of vertigo. Claimant reported that his episodes of vertigo
had been diagnosed as Meniere's disease and that they appeared'
if he did not take h.ls Valium regularly. Claimant also
advised Dr. Carter that increases in tinnitus, afiger, disappoint­
ment, or being too happy or f rust i:ation, would cause him to
lose control of his speech, and sometimes caused him to
experience dizziness. Claimant reported on occasions he
fe.Ll and would,lose consciousness. Claimant reported-in the
fall of 1978, while in a crowded restaurant, he had an.
episode where his legs wont out from underneath him and ho 
fell, fracturing his ri‘:ht lower leg. FMG studies and EEC
studies were normal.

Dr. A. J,  chleuning, in March 1979, reported that
often a patient, after a traumatic accident,■ would dove.].op
symptoms similar to Menieres. He felt that in claimant's-
case, the vertigo was not caused by his hearing loss.

•Also, in March 1979, Dr. Carter reported that he did
not feel claimant's episodes of becoming lost, mental confu­
sion, vertigo, or amnesia were actually epileptic seizures.
He suspected that they all are emotional in origin. He felt
if .-claimant continued to have "spells" or other symptoms
which might cause someone to think that they should- reassess
the possibility of an organic brain lesion as the cause of
these symptoms. . ■

On April 11, 1979, the Fund denied claimant's claim for
the leg injury and the back injury. This was based on the
fact that it did not feel that the claim for these injuries
was related to his hearing loss.

On May 21, 1979, Dr. Edward Colbach, a psychiatrist,
reported that after he examined claimant and as claimant' was
leaving his office, clainuinl; experienced, one of his "spells".
Dr. Coibach indicated that during this period claimant
babbled somewhat incoherently and was fairly unresponsive.
This lasted approximately five to ten minutes. Dr. Colbach
felt that claimant was suffering from a hysterical personality
which meant that the claimant was very suggestible, dramatic,
cind oversensitive. He noted that claimant did suffer some
actual hearing loss and from Meniere's disease with some
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vertigo. Dr. ColLuch felt thc1t claimant did 
suffer from hysterical neurosis manifested by a type or 
psychological seizures as well as possible complications to 
his actual organic hearing loss. He felt that hysteri~ was 
brought about by the demise of his working abilities partially 
due to this hearing loss. He felt claimant had a 50<:;-95% 
impairmerit of the whole man. Dr. Colbach opined that claimant's 
current deteriorated emotional state was closely tied to his 
industrial injury. He reported that claimant apparently 
functioned adequately until his hearing reached a point 
where he could no longer work. Since his termination of 
work, Dr. Colbach reported that claimant's conditio;i had 
steadily deteriorated. 

A Determination Order, dated ,Tune 28, 1979, granted 
claimant temporary total disability from April 6, 197~ 
throuqh May 21, 1979 and an award for permanent total disabil­
ity effective May 22, 1979. 

The claims filed in December 1978, for claimant's low 
back and right leg injury were not denied by the Fund t.;.ntil 
April 11, 1979. Claimant, however, was receiving temporary 
total disabili.ty compensation at that time, and had accumulated 
medical bills which were not paid by the Fund. Claimant 
cont.ended he is entitled to penal ties and attorney 1 s fees 
for the Fund'~ unreasonable refusal to pay mcdic~l bills and 
for the unreasonable resistance to the paymcn t of compcns~tion. 
Claimant also contended that he is entitled to penalties and 
attorney's fees for the Fund's offseting·of awards. Claimant 
had been drawing his permanent partial disability award and 
on February 15, 1978 the Stipulation reopened his claim for 
vocational rehabilitation commencing on Janua~y 25, 1978. 
The Fund commenced payment of temporary total disability 
compensation and did not stop the payment of permanent 
partial disability compensation. This resulted in claimant 
being overpaid $1,353.28. 'l'he Fund offset this amount in 
the next Determination Order which granted claimant permanent 
total disability. The Second Determination Order granted 
claimant additional temporary total disability compensation 
from January 25, 1978 through April 6, 1978. The Stipulation, 
in August 1978, reopened the cluim z:is of l\pril 6, 1978 for 
treatment of a psychological condition and authorized the 
offseting of.permanent partial disability compensation 
against the back temporary total disability then due. 

-311-

m

intermittent vertigo. Dr. Colhach Celt that claimant did
suff>7;r from hysterical neurosis manifested by a type oT 
psychological seizures as well as possible complications to 
his actual organic hearing loss. He felt that hysteria was
brought about by the demise of his working abilities partially
due to this hearing loss. He felt claimant had a 501-95%
impairment of the whole man. Dr. Colbach opined that claimant'
current deteriorated emotional state was closely tied to his
industrial injury. Ho reported that claimant apparently

hearing reached a point
 ince his termination of
claimant's condition had

functioned adequately until his
where he could no longer work,
work, Dr. Colbach reported that
steadily deteriorated.

A Determination Order, dated June 28, 1979, granted
claimant temporary total disability from April 6, 1978
through May 21, 1979 and an award for permanent total disabil­
ity effective May 22, 1979.

The claims filed in December 1978, for claimant's low
back and right leg injury were not denied by the Fund until
April 11, 1979. Claimant, however, was receiving temporary
total disability compensaLion at that time, and had accumulated
medical bills which were not paid by the Fund. Claimant
contended he is entitled to penalties and attorney's fees
for the Fund's unreasonable refusal to pay medical bills and
for the unreasonable resistance to the payment of compensation.
Claimant also contended that he is entitled to penalties and
attorney's fees for the Fund's offseting’of awards. Claimant
had been drawing his permanent partial disability award and
on February 15, 1978 the  tipulation reopened his claim for
vocational rehabilitation commencing on January 25, 1978.
The Fund commenced payment of temporary total disability
compensation and did not stop the payment of permanent
partial disability compensation. This resulted in claimant
being overpaid $1,353.28. The Fund offset this amount in
the next Determination Order which granted claimant permanent
total disability. The  econd Determination Order granted
claimant additional temporary total disability compensation
from January 25, 1978 through April 6, 1978. The  tipulation,
in August 1978, reopened the claim as of April 6, 1978 for
treatment of a psychological condition and authorized the
offseting of permanent partial disability compensation
against the back temporary total disability then due.

-311-
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'l;hc Referee found that the I· und wiJ.s cnti tled to the 
offset for that period o :- '_ ~r;;c. i ': p,id temporary toLJ.l 
disability benefits from M2y 22, 1979 throuqh ,Tuly 3, J_979 
because _it w:1s a.n acl:justment pursuant to statute nnd further 
the stipulati0n of l\u9 1.,s t 19 7 8 provided the case should be 
reopened for·the paymunt or temporary total rlistlbility 
commencincr l\pr.i 1 6, 19 7 8 crnd to con tin uc until the c l:nm wos 
closed. The s tipul.:::ition spcc.i [ i ca 1·1y provi decl th,,t· Lhr': 
amount the Fund puic~ os pcrmancn I: p:i rtial c1i ~; c1bi lit y t;; incc 
1\pril 6, 1978 should be: orfsct: a<Jainst back tc:mpor ... u·y tota.l 

, disability payments. 'l'hcreforc, tho r:cfcrec conclud0d that 
the Fund's offset was proper. llc f'ound the pa.yment of 
concurrent benefits was in error by the ?unc: and was <.1w.:.ire· 
of no opinion that any hardship ':Jould should fall u[)on the 
claimant and his family by reason ·of the Fund's mistake. 
Upon being asked to reconsider his order, ·the Refercd found 
that clair,iant 's back and right l cq injury we re re L.1 t(2c; to 
claimant's psycholoqicaJ ,:ondition ilS a result of his cor;ipcn­
sable injury. Thcrefoi:e, the Hcferce set aside the l"LinC:'s 
denial of thii condition and remanded it b~ck to it for 
acceptance and payment of compensation l111 U l the claim -..:<1s 
closed and granted cl~imilnt's ~ttorney ~ 1·cc. 

DOARD ON DE NOVO REVIEW 

.The Board, after de novo review, modifies the Rcfciee's 
ordc r. The Board con cu 1:s \vi th the fin di ncis ancl con cl usio:.•.' 
made by the Referee in this cnsc, however, the Board f~els 6). 
that claimant is entitled to an urnoun t cq ua 1 to 25,i of the 
unpaid medical bills r,21atiPcJ to his low back c:rnd right 
lower leq injury as a pcno.lty and an attorLey fee for the· 
Fund's unreasonable resistance to the payment of these· 
bills. 

ORDER 

The Ref crce' s orck:,·c, dc\t:ed Octobc r 2 J, 19 79, t1nd .:1s 
amend,_:,d by the orde;:, c\:11.:ed October 26, LJ79, is modified. 

Claimc1nt hereb·/ is qr,:.;, Led a sum cq:ial to 25% of 1:.:1e 
medical bills related to hjs low back and riqht lower .leg 
injury as and fo~ c1 penalty i-or the Fund's unreasonable 
refusal to pay these bills. The remain~0r of-the Referee's 
order is c:iffirmed. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to $50, payable by the Fund. 
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The Referee found that the !■ und was entitled to the 
offset for that period o" ’ irr.e i” paid temporary total
disability benefits from May   , 1979 throurjh July 3/ 19 79
because.it was an adjustment pursuant to statute and further
the stipulation of Tvugust 197 8 provided the case should be 
reopenea for ■ the payment of temporary total disability
commencinq'Apri1 6, 1978 and to continue until the claim was
closed. The stipulation specifical].y provided that- the 
amount the Fund paid as permanent partial, disability since
April 6, 1978 should be offset against back temporary total
disability payments. Therefore, the Referee concluded that
the Fund's offset was proper. We found the payment of
concurrent benefits was in error by the Func and was aware' 
of no opinion that any hardshj.p would should fall upon the
claimant and his family by reason'of the Fund's raistake.
Upon being asked to reconsider his order, the Referee found
that claimant's back and right leg injury were rolutec to 
claimant's psychological condition as a .result of his compen­
sable injury. Therefore, the Referee set aside the Fund's
denial of this condition and remanded it back to it for
acceptance and payment of compensation until the claim was
closed and granted claimant's .iftorney a fee.

BOARD ON DE NOVO REVIEW

m

•The Board, after de novo review, modifies the Referee's
order. The Board concui.'s with the findings and conclusion'-'
made by the Referee i/i this case, however, the Board feels
that claimant is entitled to an amount equal to 25% of the
unpaid medical bills relating to his low back and right
lower leg injury as a penalty and an attorj'.ey fee for the
Fund's unreasonable resistance to the payment of these'
bills. '

#
ORDER

The Referee's order, dated October
amended by the orde;:, dated October 26,

23, 1979, and as
1979, is modified.

Claimant hereb-/........ . is granted a sum equal to 25% of the
medical bills related to his low back and right lower leg
injury as and for a penalty for the Fund's unreasonable
refusal to pay these bills. The remaine'er of the Referee's
order is affirmed.

• 1
Claimant's attorney is hereby granted as a reasonable

^ equal to $50, payable by the Fund.attorney

-312-
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NCB CASE NO. 79-3790 

KEVIN SAHNOW, CLAIMANT 
J. Davis Walker, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order On Motion 

May 20, 1980 

On ·-1c1y 7, 19UO. the cl.iirn':lnt, Ly ;1ncJ throwrh i1·1 ,·· at-· 
torncy, rcrru0sted th" Doar.d to r1isni::;::: the ~Ul!:i..: 1\<.:::::1 Jent 
Inso:r.~nC(' F1.1n<~' s n.:cn:,:'.a:,~·- for. ~cv:i.c·.-: .i '\ tbt"; ,:i·0Vt' (;!p•~ l tl,~d 
m-,tte: .. b.iscd on th8 ract that t:1c i'un ·1 h,1(1 ... ,i.1.c,1 tn f1.Jc 
its. brief in ,:. timely n1-1nnc1~ .. 'Lw nc.:1rd rule~·-; ,1:1d u .. 
1·orkcr3' Con1nc,ns.,tiori Law [or::s C:S(,.r)S(S)] ·rd•1,., th,·· J'.n,1r· 
no .nuthoritv· to dis.niss cases when H10 .:tj.lpcJ.l, 1 r'L C!r,; ·. r:c,t 
f'ile a brief. !'.lt'.·10U"h Ldcf~-; cH(..! lH;:l_·,fnl :i.11 L.V..! n·v,'L('\' 

process they .:ixc nnt n0cc!'>sar:' for cl •.11J novc' rr)v.J_(:_:t., 0 F the 
t:ase. Clc1im.:i.n t' s request should he (,c:nicci. 

Claim.-:rnt' :3 'motio:1 to rl.i..c~!'Liss l:il'.: ~'.t:::-itc .··-.c:c:Li:':~.•-.-i_ Jr:::;·.11> 
ancc r:·unn. 1 s rcc_uest for r•~vie: 11.' i.s livr..:::b:1 r:'lr!nicd. 

WCB CASE NO. 78-2682 

NICK SCIARAFFO, CLAIMANT 
Ronald E. Rhodes, Claimant's Atty. 
Roger Hill, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 

May 2 0., 19 8 0 

The employer seeks review by the Board of the Re;:eree' s 
order which found Terra Northwest Industries was a non-complying 
employer within the meaning of the workers 1 Compensation law 
during the period December 21, 1977 through ·,January 25, 1978. 

'rerra Northwest had· c.1ppcaled a March 1978 Compliance De­
partrrent I s proposed order that it was a non-complying erriploye r 
during the period December 21, 19 7 7 through January 25, 19 78 
during which time claimant sustained an on-the-job injury. 

FACTS 

Mr. Gqldbe:ck formed his own company, Terra Northwest In-
_dustries, on July 7, 1_9 77, to build houses. At that time Mr. 
Goldb_cck owned all of the stock and was president. Mr. Hill· 
was secretary and attorney .. In late 197 7, because ,of the work­
load, Mr. Goldbeck needed assistance and incorporated. 
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WCB CASE NO. 7 -37 0 May 20, 1 80
KEVIN SAHNOW, CLAIMANT
J. Davis Walker, Claimant's Atty.
SATF, Legal Services, Defense Atty.
Order On Motion

On 'lay 7, 1980. the cl.iimant, Ly and throufTh iiir at
torney, requested the Board to disninr. the  tate Aeei Jent
Ins'-ranco Fun<'.'s rcnv.oot foi: reviev; i \ tVic c.i-ovc op'^itied
m'.tte: based on the ract that the dun i had ’"ailed to I'lJc
its. brief in a timely m-innci:.. The Beard rule'-; anil tr. .
I'orkcrs’ Compensation Law [ OBB C 5 G . 2') 8 [ 13 ) ] nive the Hoar-'
no autliority to dis.niss cases when tdie .:ippcl.l ar t r;o • . not 
file a brief. Althou''h Ln'icfs are hc3prnl in Lva rc-viow
process they arc not necessary for a do novo review o'"' tlr
Case. Claimant's request slioulci fioniod.

OBljl.r

Claimant's motion to i’i.spdss
ance Fund's rocaiest for roview is

die Ftato .'••ccieei-.t .[n.e-.n:
lorcbv denied .

WCB CASE NO. 78-2682
NICK SCIARAFFO, CLAIMANT
Ronald E. Rhodes, Claimant's Atty.
Roger Hill, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

May 20., 1 80

The employer seeks review by the Board of the Referee's
order which found Terra Northwest Industries was a non-complying
employer within the meaning of the Workers’ Compensation law
during the period December 21, 1977 through January 25, 1978.

Terra Northwest had' appealed a March 1978 Compliance De­
partment's proposed order that it was a non-complying employer
during the period December 21, 1977 through January 25, 1978
during which time claimant sustained an on-the-job injury.

FACTv 

Mr. Goldbe.ck formed his own company. Terra Northwest In­
dustries, on July 7, 19 77 , to build houses. At that time Mr.
Goldbeck owned all of the stock and was president. Mr. Hill '
was secretary and attorney. , In late 197 7 , because of the work­
load, Mr. Goldbeck needed assistance and incorporated.

-313-
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;1i1t· :·L.s tifl l'r'i , in :., 1\·c n.h ,:1· ·j 9 ·; ·,' . '. ·- i: . r;c, j r lJJ ,:' ck :isk , ·c1 
him if he ' d I l!-;_ ,_-. tn c1 n b) 'N' <)1 f; ii, 1· ILt:1t . :-li-. ::.~,ld)cc k wa s 
qu1t c r.! XCit,,, J 1bo ut hi s corj>o r: t l·io11. c :. ,1.r.t:, nl w .1 :-=; to b e• 
p a id $1 , 200 rc:r mont h and ,; i•.·1 I: , 1.n t:i.,11v , l : ·r ,nt 1Jc"1ny L "\.h'k. 
On Decemb e r 1 ':> , ,.: L1 inn n t ,7n,I i<: · . Cc l, -il , ,_,, ·]; , ;J" ,)\;1·· ,1: ·i")IH'irl -iJ h 
sites for ub,)tll tour h,."JUL":3 . fl11 1)(' C1 'r, il .>1' ,- J(i , t: ·1,•,· w,:!nt Lo 

t h e Brcntwo oc-1 ~-; itc cine: l:h, :1·, ,. · : .. i· ;,,,,, l il:L:t :-:,- . i i t..11,p!;t.nn . !n d :i:· 

Pi t k. ins . C l.-1inu nt t:c•s t1. f .icri l: . ,; : ;1 1h, , J;r , '; 1t·,'1 t.'")C l :-;j Lt · , ~i:- . 
Goldbeck dis c:ussc ci qcnl'i·.::iJ.1•; l:~ .; 1•Lu1i; l"u r· l. ll• · cr:, rpo r -:it.ion 
and that h e .in tC' ncl c .l , in th e~ i.tiL1r·c , U:-i n.·,k, · ,: J..11m.:1 nt a sh ,L: k­

hol clc r, i[ Lh i n,_p.:.; worl : cc l o u L , l, n t· t·hdl· , · l.ii.r11.11 it: •,,r a::; o n .. 1 9!J- d ,1y 
probat.1.o n . C L 1-~m~rnr. l:cst1l ' il •ri Lh 1~ 1· 1! w .1~; n(i ,: i sc:u~55 j o n .1bnut 
the corporation not \..; ,1nt·i 11r1 l •) Id r ,· ,·, nt:-•.l o ·_.'v 1.-~~ nc, ;- wa::; h ( • l: n ld 
t h at he was .1ssuc cl .:my sto r-:k c(: 1· !..J r i1:,1 t,•:-;; . 

Mr. Gol (!be c k l: O S l .if i cd L·h, I;__ ;1 I l h ,:i L· l i m,~ l.hey hod .:1 ro u 11d 
table di scussion wi t h ,:rl l t h e t ·o 1·p0 1-<1t0 off icers i, r r. scnt 
except his w 1 :-< .... wh e r e in h t.' dj sc11 :::; .sccl Uh· p hi ln:..;0phy of th e 
company a n d cL1 :i.mc:int's po t on t i ,:l f ,:)c ,:on;i_ n , i 1.L) wm·k f or them . 
He tcsti f l.l.:!d U1<, t t h r..! cor·rx)1·; 1LL , j, ) h 1 .:1n t ,.:- , : 110 , · 1:;1Jl0 1/ rc s ,1nr:1 ·)nl·; 
mana gement ,'. ll1 l : was o n l y hiri.n ,, coq •,) r., t, _ 0, · 1 1. c,·-r ::; . !'he \•h n· k 
would 011 cvcn tu,111.y b e c:on 1~ by :::;u!1- , :,.J n t;·c1'-Lnr~ , but i n tho 
beginnin ~j c ,-ich ·.-,ou lcl hc1vc t o ,.., j LC' h u1 ,1n r! ,·~u 1· r1l~ wo rk . iit: 
testified t h at c laimant ' s arC'.:-i nr ;-c:-:1),)n!;i b.i i it·y w ·1s sj c!in ,r 
and f rum1 n 9 contc:ict1n ~1 a n d t!1 ,ll: h i_: •.v o ulcl ~;u i)r r v.i. sc and hi r e 
t he subco n trdctors . All o r th c- 111l' inh c r s .1nJ c< ,q ::io rc1t 2 offi c•~· rs 
wer e cxpectod to do th e l.1bor1n r1 wor k i n th e beg inning to lea r n 
the busines s . 

On .. Tanu,1ry 2 4, 1 97 8 , c l. t1i 1:io.nt w,1s h cl r:. inq to f r ame a hous e 
and severed thre e flnCJCrs or h1s hu nd . 

Mr . Hu;npston w n s a cor por,11:c off 1cr•;- 111 c h c:i rqc o[ rro c L: c.: ­
t.i..on a n c1 u 1 so the son - 1n L1'.v of f.lr . < ;n l.clhcd: . l l c tes ti fie r: 
that at th 0 i:i rcr.twoo<.i mcctJ.nq , :-1,-. (;nldhr:r.:k ,1 i scnssed w hut w .,s 
e xpect: cc"i of t hem ,:md tha t Lh <~ y wc·rc i n . 1 lc.ic11.i.,1o. , ph a s e . fl (~ 
d i d testify t hat M . Goldbeck said hl~ ch cl n t war,t .:1ny emplo 1.:ces 
a t tha t time . He tc s i fl ed he pc rson a l ly ch.:1, c11 t c hes , bui J t 
decks , put u p sidin <J .:w pa.1n tccl . Evcntu.il ly th e job die] b e ­
come supervisory in na ture . 

Mr. Pitk1.ns was .:m of [ 1c e r or the cor:1 p c1 n·1 .:rncl vice-secretar 1 
of product.to n and h a n cl lec1 a 11 rh ,1s0.s of the product ion . He 
testi f i cc] at th12 Bren twood lliC l~tinq r.,~! pt1bi l i L1.,!S we i:e discuss e d 
and a 11 persons prese nt we r e to ho .le i a ma 11a9c rcc n t le vel posit ion 
in the company . Al 1 we re to ,_ ;c- t-. stock and Lhe re was no question 
t hat all perso ns present wer.c t o b e corporQtC officers. It was 
also clear t h a t Mr . Goldbeck w an t ed no e mploye e s . He also 
testified that t hey h ad mect1n ~JS pcn.odicall y at S amba 's anc1 
c L:iimant was pre sent at these mcct1n r1s . II C' felt tha t there 
was no doub t J.n hi s mind tha.t c:lznrna nt kne w what his position A 
i n t h e comp� n y w as . W 
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Claiimcint Vcstifiod, in r.o'.-cnJjc^ 1977, .M: . Goidbock jiskt'ci
him if ho.'d like to <)o t<j work j«jr iiin;. Mr. Idbcck was
quite oxcited ibout his corpor.-d'ion. CkiinLant was 1:o be
paid $1,200 per month and qi.vi .ii, in tinu; , i coniiriny tru^-k.
On Docemi^oi I 5, elaimint and Go 11■!; firovo around
sites for about tour hours. On I'/ocombr'i' ] ti , thi:v went to

the Brentwood site onri thi.:)'- mot Mr. iJump- ton .md Mr,
Pitkins. CJ.aimant testified ti. n :i t the l> nvi t v;ooci site, Mr.
Goldbeck discussed cicnerally l;is |.)lans lijr tin' corporation
and that he intended, in the future, to rankc el.aimant a stock­
holder, if thinqs worked out, but that c i<i inia at was on 90-day
probation, Cla.imant testified thi:n', was no discussion about
the corporation not wanting to }ii re ( ripjoyocs nor was ho tolci
that he was issued any stock co'ti fica tes.

xMr. Goldi)ock tostifiod that at that
table discussion with all the corporate
except his wife wherein ho discussoii thc'
company and claimant’s potcnti-il for com
He testified that the corporation wanted
management and was only hiring ooj'i’orate
would all eventually bo done by sub-aont
beginning each v/ould have to pitch in an
testified that claimant's area of rcsi';on
and framiing contracting and that he woul
the subcontractors. All of thc mcaiibor-s
were expected to do the laboring work in
the business.

lime they had a round
of f ice rs present
philosophy of the

i.ng to work for them,
r.o rmployocs and only
o f f i CO rs. I'hc work
ract.ors, but in the
ri do the work. Ho
sibiiity was siding
d sujocrvisc and hire
<'Uid cc.rporate officers
the beginning to learn

On January 24, 1978, claimant was helping to frame a house
and severed three fingers of his hand.

Mr. Humpston was a corporate officer in charge of produc­
tion and also the son-in law of Mr. d.oldheck. lie testified
that at the Brentwood meeting, Mr. Goidbock discussed what was
expected of them and that they wore in a Icarnincj phase.. lie
did testify that M . Goldbeck said ho didn t want any employees
at that time. He tos ified he personally dug ditches, built
decks, put up siding an painted. Eventually the job did be­
come supervisory in nature.

Mr. Pitkins was an officer of the 
of production and handled all phases o
testified at the Brentwood miooting ccip
and all persons present were fo hold a
in the company. All were to get stock
that all persons present were to be co 
also clear that Mr. Goldbeck wanted no 
testified that they had meetings pcrio
claimant was present at these meetings
was no doubt in his mind that claimant
in the company was.
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company and vice-secretary
f the production. He
abilities were discussed
mana<)cmont level position
and there was no question

rporate officers. It was
employees. He also
dically at  ambo's and

He felt that there
knew what his position



        
          

         
           
            

        
          
           

          
         
              

        

         
         

        
          

         

    

         
         

           
          
           

          
          
           

         
        
     

          
       

        
           
       

Hill, the corporation lc1wy(:-:r, testified that Mr. 
Goldbeck wanted all members to do a-11 phases of construction 
before they supervis·ec1 others and hac1 more responsibility. , 
Even thou~rh tJ1e minutcs o[ the rncetinq were tyr.ccl up in his 
ofFice, they were not held in his office nor was i}e ever 
present. 

'l'he Referee fou,·,d that despite Mr. Goldbeck's testimony 
that al 1 the people were hired as mana9ers and the work 
that they did was merely to trc1in them for future jobs, 
he found.that claimant was hired to do general labor work, 
and that claimant took instri1Ctions from either Mr. Goldbeck 
or one of the other men and was paid a sa1ary with r1cneral with­
holdings and did not take purt in supervis."Lng anyone. 

The Referee further found that clai11c:rnt was not told 
he was a corporate officer or a stockhold(:'r. The Referee 
concluded that he believed claimant's testimony over that 
of Mr. Goldbeck and thiJ. t Mr. Golclbe ck was o non-complying 
employer at the time of claimant I s in ju.ry on January 24, 
19 7 8. 

BOARD ON DE NOVO REVIE\1/ 

The Board, after de novo review, affirms the.Referee's 
order. The- corporate records in this case are not credible. 
They were prepared by a person n6t present at the corporate 
meetings, which were not held in his office. It ·is clear· 
claimant was serving in a dual purpose as a corporate officer 
and as a laborer. While perfonning in his laborer role 
claimant suffered the injury to his finqers. At that time, 
claimant was working as an employee of the corporc.1tion and, as 
such, was a subject worker. Terra Northwest Industrial was 
h:: s employer and was a non-complying employer. Therefore, 
the Boa rd affirms the Referee's order. 

ORDER 

The Referee's order, dated August 29, 1979, and as amended 
on ~epternber 14, 1979, is affirmed. 

fee 
the 

Claimant 1 s attorney is hereby siranted a reasonable attorney's 
for his services in connection with this Goard review in 
amount of $300, payable by the Fund. 
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#
Mr. Hill, the corporation lawyer, testified that Mr.

Goldbcck wanted all members to do all phases of construction
before they supervised others and had more responsibility. ,
Even though tlie minutes of the meeting were typed up in his 
office, they were not held in his office nor was he ever
present.

The Referee foui'd that despite Mr. Goldbeck's testimony
that all the people were hired as managers and the work
that they did was merely to train them for future jobs,
he found'that claimant was hired to do general labor work,
and that claimant took instructions from either Mr. Gol(.ll)eck
or one of the other men and was paid a salary with general with
holdings and did not take part in supervising anyone.

The Referee further found that claiirant was not told
he was a corporate officer or a stockholder. The Referee
concluded that he believed claimant’s testimony over that
of Mr. Goldbeck and that Mr. Goldbeck was a non-complying
employer at the time of claimant's injury on January 24,
1978.

BOARD ON DE NOVO REVIEW

m

The Board, after de novo review, affirms the Referee's
order. The- corporate records in this case are not credible.
They were prepared by a person no't present at the corporate
meetings, which were not held in his office. It 'is clear
claimant was serving in a dual purpose as a corporate officer
and as a laborer. While performing in his laborer role
claimant suffered the injury to his fingers. At that time,
claimant was working as an employee of the corporation and, as
such, was a subject worker. Terra' Northwest Industrial was
his employer and was a non-complying employer. Therefore,
the Board affirms the Referee's order.

ORDER

The Referee's order, dated August 29, 1979, and as amended
on  eptember 14 , 1979 , is affirmed.

Claimant's attorney is hereby granted a reasonable attorney's
fee for his services in connection with this Board review in
the amount of $300, payable by the Fund.

-315-



   

   
    
     
     

        
        

        
           

        
       

    

  

 

       
     

   
  
  

              
        

           
       
     

         
        

       
        
       

    
  

  
   

   
 

 

          
         
          
          
          

         
           
           

 

          
         
           

        
           
          

        

        
        

      
       

CASE NO. 78-9598 

VERN SHAW, CLAIMANT 
David Vandenberg, Claimant's Att y . 
SAIF, Legal Services, Defense Atty . 
Request for Review by the SAIF 

May 20, 1980 

'I'hc St. :1 t L' :,,._·,·: i , :c:: 1 t: l ; ,s , . i-:.111,·t• ; , 11 · .. J l 1 ! Jl· . . : ·,,:; :,c: ,',, ~. 
Bo ard r,:,vic~.,r o f tho El~l' e r u? ' s c.:-.ki- ,•: hi:; t. • , ! 1: ,t ,,l : c·] . ,1 , 111 l 
a.n .:i w arcl of co1,:;_1c nsat:ic,n c qu i1 .l 1, ., ,; :·1° ! 01· 3(: " ~l°;:_;s 01" w,~c c- · 
his l e:,fl l eq , such ;:i w<1nl in li ,.ic1 of :11-· ;:,1, ·: •-:;: , .. .-~ :.iw c1n; , ,rn ci 
c_1ra.n t ed c l r.1.imant • ~; ,1L1· 0: ·: :l:~.' :1 :· t i ~ ( , lit ,.i : :]-,._ :1H· 1·(: ,1s c• , : 

compcn~;a t..- 10:1 . rJ ' h\. ~ t"' uEd :- ·c,:~t1...: :·H .. :~, l h 1_" l'V i,i t 1 :1 ~~~- ,,: ,::,\..~~.; ni::-J7 _ S1.l[JtJ<J j"?_ 

t:ho2 .in c: r•~,.1S l°' d c:M.i1 ·d ni" <:( ·.• ,11~ H:n~; . 1t:1 n 11. 

I 'A C'f' "~ 

C L 1 im;:int , ,1 .:! :;- /,:_ •:1r (> l cl \ ,\ ;,:k ! 1 ,·, 1-- , ,:,. ·,11· :,.,. 1r: \•, · 1 : ;1 

Sch~ l z e ':i.'irc Ser v i.cc· sus l:a i..n,_..l v.1i-iol1 :, ,J ,r-ip, ·, , s. 1i.,l,: ii"1J u1· i '-' s 
o n M.:irch 17, 1 97 8 wh e n :: L.i..rcJ i:.1m ,<;~:c-~.1,1,.- v·-: ;: 'c,ded . C l.ain,­
,:-mt' s in ·jur. .ics Wt : t·c:.! di ,1• 1rH)!.,~~,1 ,·is t') J.,v n .-,-a;; !";< of t hl le[t 
knee includinc_: .:i min .irn i.·1J -: :i.~~p l ci c cd ! 1::1c t u1,· ,-, , i1 1tc•1· c c-' ndyl~. 
o f t h e left Knee , .:.1 fI·.:1.:1: L, r, _, of the• I ;i · r.:::- L,l :·t •;r.o r .. 11 condylr~ 
of the l t: (t J<.110,~ , .:1 .-: r ~n . .:ti 11· .-,d no se , c•:-:tL' i,~~i ·_;._ , ,~dci.-1J l,.1cc 1: .:1 -
tions .:ind ..1 fr.:1ct: ured m,-:-1:-:iJL1 . 'l' ht : s c •.~'c' u: :; . ii· ,: i1.:-iJ.l l y r-.) p a.~i: t: d 
by Dr.. Eo n jarni n I·· . Ba l1nc . C: 1a.i. rna n t .:i l~o r·o, 1t 1i1:cc~ tr, , .;t:r,·.e n t: 
from DL Kenneth 'l'utll c c! nd Dr. Lest.01.· E~·oo ksh :.r .... ' , D>rn . 

In ,:\ m e 1978, Dr . Bti lmc: 1·,, i1o r tc:- r : <:L.1111t , 1nt ' s r,1 n, ,,·. of 
notion of th e k nc:-e was fn)m ,1 pp 1:ox i rn .,i 2 l.~• ·10(• 1,:, 110" . 
La t er , in June , h e r porte d th ,:-. L x- rc1 ys n :.'! ' !Ca l ed ~: :-:cc. 1 i.cn t 
healin ~J of th e fractures . He reported Lh .:-:t c.i -, i11wi1t h.:id 
nearly f ull r.-inc; cc of motion .o l- t: h c k n c o . In .ll,1·1· 1978 , Dr. 

13alme reported thut c l aim,1nt •.-; .1~ ,1 .i vc: n a t c:.t .it·iv< : rL' L 11rn Lo 
work date o f: l\uqust: J4, 1978. i: ,: :indic ;·1t:cd Lh ,1 1: cla i.mun L 
had f ull r .,n q ~-, of rr.ot : on in t he knee . Cla.i z,,dn t: ~, t d t cd he 
ha d minimal pain . 

On Octo b e r 2 4, 1978, !:> r . n,:i l111C' 1·,·:portc•d Lh :1t:. :, - Li '/S 
n~,,ca 1 c d •J oo r: hca li nq or I. h r• la tc r ,·1 l r· cnior ;1 1 .-:n JH l ·/ J.:1 ,- f 1· ,1c t 11 r,· 
[ racjm~nl us wc l1 as I c int..-.: 1·cc, n d :z1.l..1 r fr,7cl.un : . lie· ;) : •toed 
t hat c lainw nt ' s conc.hti.on w :i:,; 1:,edL c ;.1 lly stat· H1n ai- y .:in d t hat 
c la .im.1nt was in need of no f l1rtl1 ("l' I· n ,,1t·mcnl c1 l: i-11 .-.11: t. .ir.ie . 
However , h e Jid fee l th r.1 t cL:11.n1,rnl could h ;1vc ;_ill" th er t·rouble 
with th e knee because of .locat.i o n of t.h c~ fr .:icL urc.: . 

Th e claim wa s init: ia.1.l.y c losed b y a Dci:c1:1,1in -1 ti c,:1 
Orae r , <la t cd Nov e mbe r· 20 . 19 7 8 wh i c- h ,:wc1 rcl<2 1.! r: l ,ii md 1: t 
temporilry to ta l c1isalnl1t.y c:0111pc n.sat.ion anc: (·orn~ cn~j :1t ion 
eq u c1 l to 5 ~. J. o ~.; s of: his l. c f t l Q q . 
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WCB CA E NO. 78-9598

VERN  HAW, CLAIMANT
David Vandenberg, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  Lato AccidciiL i iiSui arna.* i'. 'i.i (tin.
Board r»;>vicw of Lho Referee's o,;d..:r which >
an award of coir.pcnsation equa.1 t.c> 45” for
his left leg, such award in 1 i<..ui of t-ir" pi
granted claimant's atlornoy :i fee cuit cAl t
compensa Lion. 1‘rk; riu'id cor.tends the evivum
the increased award of cc'mpc.'nsat;ion.

May  0, 1980

U Ul /

■ y ud.oi; c] ai . tn t
K'A ";O  of use o'
r.ioi.s award, and
!•.. .1 nc]"Casod 
'.i! not. support

PACT 

Claimant, <i 23-yeai' old t uck \ jt- n-priirman w i i n
 chulze Tiro  ervice sustained various oompi:'Usab 1 e iujurics
on March 17, 1 978 when tiro rim . ss.cmLly oxp'oded. Claim­
ant's iniuries wt-re diafinosed as op«.‘n frcici
knee including a minimal displaced fi;actm' 
of the loft knee, a fracture of the lafcrai
of the left knee, a fractured nose, OKtonsi
tions and a fractured maxilla. These wore
by Dr. Benjamin I''. Balme. Clainianl also roguired
from Dr. Kenneth Tuttle and Dr. Lester Brookshire.

uiU’ of the left
or intercondyla;
feii.oral condyle

■-■•e f'lKcial Iticera-
:i.:rc;ical ly repaiia:

trf'atment
DMIj .

a

In .func 1978 , Dr, Balme I'Oiiorted claimant 's range of 
motion of the knee was from approximately 10” i.o 110”.
Later, in June, he r ported that x-ruys revealed excellent
healing of the fractures. Ho reported that cl ".imant had
nearly full range of motion,of the knee. In Jiily 1978, Dr.

Balme reported that claimant was given a tentative) roi.nrn to 
work date of Auejust 14 , 1978. He indicated that: claimant,
had full range of mot'on in the knee. Clrairi,ant stated he
had minimal pain.

On October 24 , 1.978, Dr. Balme reported that x-tuys
revealed good healing of Lhe lateral fcnKjral condylar fracturf^
fragment as v/ell as le inl.ei'condy 1 .ir tractiij-c. He opined
that claimant's condition was modLcally stationary and that
claimant was in need of no further treatment at that lime.
However, he did feel that clainiunt could have lurther trouble
with the knee because of location of the fracture.

The claim was initially closed by a Derormination
Order, dated November 20. 1978 which awairded claiinar.t
temporary total disability compensat.ion and compensation
equal to 5^o loss of his left log.
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.J cJ1; 11:i,:,' l979 , ij1: . 'i' t:tt:Jc n~ jJnrt cd t: h :1L" he r, ,1ll l.a~~t 
s ,212n cl .:-i i mai1L i n i'1 ar c h 1_97;; .:-: L '.·.':dci·, Lin;c cL1 i n:an;~• ::; ~., .ce: r ,; -
1 i.ons \o.' C• l~Q -.v (:!11 hcr"1.l ~d . li e. c,p i :. ,-::!t! t·h .i t l:h ,·! 1 ,!,;(·1- aLi ,.·, ;, s 
\v0 1llc1 not n ~~.;ull. in d :)•~ rrn.111c 1i i: d .- 1n, cl <jC ()r j_rn ;), l i :· 11 1C:J ll . 

In Fcbn1.:1ry 1 97 0 , J:1 · . \h 1·1 .~r1 1U :< / •1 n : r: , 1>\"i:-; , 1·, •1)(·,·:· 1 c •L 1 
th ,,t. cL1 i m,7n l: ' ~-; 1r.:ict11 1·, •( i 1;1,1:-:1 I l.i h.-1d :c-; .-·:t L:~ i .: , · 1, . r: l ·. · l,, ·:1 1•:c 
•0md thdL cl.:.1 i m<1nL wou1d !"i( ',: ll t.o h ;·,· ·,_ ,~c· rLc1t,, t, ' 1.·Lh 1·, -1 , J.<!c L.' . 

1\lso , in Fc:bruziry j".J79 , !, ,- . i:\ ,il rnc' r c p o :-Lccl t ll;-i: ,:.l.iir:·,. 1!~t 
hud retui·ncd t o work ,-int; c omp l a i ncu of oc ca!"; .i. 0 :1 ::11 ~:icr. i nq 
type pain in his kn e e . !J c fo un c: t:h ,:i t cV1ima nl: h i.1<.I r· u·11. 
ran q c of mo tion in t h (: kr, c~ with no (' !' fu s i o;.~-; ,1n c: l h dL Lh () 
ligaments w e r e i n tc:ic t . il c indi c.1t r d t: h ,~ 1· c h r:10 b0 l·· n qoo(I 
healin ~1 of the 1,,teral [0mo rc1l cor, d'}'lur f ::- c1c lu rc :· r ,1,; r.K: n l 1:., 

well as t h e intc rconclyL1r :· r c1 ct11rt2 . li e adv.isl~tl cL1 i1:,;int 
thc.'lt h e cou l d possibl y dc• v clo ;J arthr~ i tis lJec.11 1sc o r- U-10 
locntio n of the [ractur.c~. In ,h1 ly 1979 , Jn- . P. ~ll mr~ 1~-:•:Jortc-d 
that cJ.aim,rnt .:1 dv isccl hii·: t hat t h e rhysica L L:hcr.-:-:py h ..:: ~-.' t is 

eng.:iq in CJ in incrc ,,scd h.i.s ;.,.11t~c p .1in. Cl ;ii.rn~rn l .t l s o ddvi s c (, 
him for the last month 01· s o his ,:rnk l e ha r1 b0.c n qi 0✓ i n q w,·1y 
and .:i ch c cl • D 1· • 13 .:i l me c1 i ,1 q nos e d 1 c r t .J n k .1. c) p , 1 j n a n cl i~ c el i 1v; s 
of instab ili ty o f an unde t e rmin e d c tiolo q y. 

At the heari ng, claimant t e stified that he returncJ t0 
his wor.k with this er.iployer on Auqus t 14, 19 7 8 atH1 per formed 
his regular job duties until th e.- l.:1st we e k o f ,July 1979 when 
he quit. Claimant s.:d c1 h e: h.Jd occasional r,:nn in his kne0. . 

He le ft the emµloymen t with th j s c mp layer be cu use he \v z1s 
offered a job which paid more. Clairn.:int is ciiri~cnLJy 1,.,·orkinrJ 
us a construction labore r insL.1llin~1 new powr. r line i n rouqh 
tcrr.ain . Claimant indic,7tc s this requires hi m t o c limb up 
and down l addi..:rs , in and out 0 1 holes , sho,; clin ,_1 1 J j_[t i.nq , 
carryin g and other heavy labor type � ctivitics . Claimant 
indicated that while shovclinq , cnqac;i nq in pr.olonq 0. d wc1lkin 1.1 
or prolonqed s ta ndi n ~1 or kneel in 0 on his kne e: or an/ oth er 
sit uat i o ns whi ch involve stress o[ th e knee , causes knee 
pain . l! c saic1 h e currently us e s as ririn sevcrul times a c: .::, y 
to relieve hi s ptl in. Sinc e his in j ury cl;-iimant tcst.if:i c d 
that he has 0ivcn up his tennis playing b e cause the s~ort , 
quick burst of running and qu i ck stops incre ased his rain . 
Clai mant also sa id that he has q ive n up (L1ncinq . ,-!hilc 
employed wi L:h Schul tc 'Tire S 0 1:vicc c.-:.aim..--in t. indi c,Jt ,~ ci th.::1t 
he handl e d tire s we i 1_1hin q lll) t o 600 pounds a n d uti l i:-'.cd 
various cquip mc n t . Il e said his k n (~c hus .J t 0 :1 dc ncy L: o 
hyper.ex tend, but h e fc0 ls he h0 s l o st 60 ?, o f t h e sl: r c nqth 1n 
his knee wh e n he is reg ui red t o n ~pc ti ti Vl~ ly use i L . l·'·,rrthc r- , 
he incli cu tes th.:i t the left knee fa ti~J ues more r.apirJJ.y 1:h an 
the right wi th cont inued act.i vi ty . If h e bumps hi::..; kn(1c~ or 
otherwise slrik c s it , cl c1 in ,L1. nt state d t:hc1L h,·, o :,p e:~ri c;:ct~S 
real pain . Cl ai mant said h e h os miss ed n o tin~ f r o m wo rk 
because of his l e ft knee co ndi tion since h e~ r,: tu rn c d t o work 
in l\u~Just 197 8 . 
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In Jann.-ir’/ 1979, Dr. 7'iittlo roi:)Ortcd that ho had last
seen claimant: in March l37o at v.’hicl. time claimant's lacora
A ions were well hoaiod. Ho opined that 1;ho 'i <u:rrations
would not result in c) pi^rrnancnr. danuu;o or impa irntoii t.

In February' 1979 , 1)!'. Wiiliaiii Kyarcn, olVl , rcaior i ud
that claimant's fractura-ii maniii.i had s.a t is lao t.i -1'j 1 y [k\iIo(;
and that claimant would no<.-d t.o hri'i.- oc.-rLaiii Loc^th la-plcico..

Also, in I’obruary 1 979 , la-
had returned to work and compla
type pain in his knee. lie foun
ranqo of motion in the knoc: wit
ligaments were intact. lie indi
healing of the lateral femoral
well as the intercondylar tract
that he could possibly develop
location of the fracture. In .1
that claimant advised him that
engaging in increased his knee
him for the last month or so hi
and ached. Dr. Balme diagnosed
of instability of an undetermin

Da Ime reported tliav. clciimant
ined of occasional achiruj
d that claimant had full
h no effusions and that the 
catod there hi^d bec-n good
condylar fracture rr^u'imcnL
ure . lie advised clnii;iant
arthritis because of the
uly 1979 , Dr. Balme rc'ported 
the physical therapy he was
pain. Claimant also adviseci
s ankle had boon giviraj way
loft ankle pain and feelings

ed etiolocjy.

At the hearing, claimant testified that he returned to
his work with this employer on August 14, 1978 and performed
his regular job duties until the last week of July .1 979 when
ho quit. Claimant said ho had occasional pain in his knee.

He left the employment with this employer because he was
offered a job which paid more. Claimant is currently working
as a construction laborer installing new power line in rough
terrain. Claimant indicates this requires him to climb up 
and down ladders, in and out of holes, shoveling, lifting,
carrying and other heavy labor type activities. Claim.ant
indicated that v;hile shoveling, engaging in proloncjed walking
or prolonged standing or kneeling on his knee or any other
situations which involve stress of the knee, causes knee
pain. He said he currently uses aspirin several times a day
to relieve his pain.  ince his injury claimant testified
that he has given up his tennis playing because the short,
quick burst of running and quick stops increased his pain.
Claimant also said that he has given up dancing. While
employed with  chulte Tire  ervice claimant indicated that
he handled tires weighing up to 600 pounds and utilized
various equipment. He said his knee has a tendency to 
hyperextend, but he fools he has lost 60'i of the strength .in
his knee when he is required to repetitively use it, ]'’u.rther,
he indicates that the left knee fatigues more rapidly than
the right with continued activity. If he bumps his knee or
otherwise strikes it, claimant stated that ho experiences
real pain. Claimant said he has missed no time from v/ork
because of his left knee condition since he returned to work
in August 1978.
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supers1isor ilt Schultze '1'.i.n? Sc:r-v:ici? tcsl:ificd 
that cl.:iimant never complained o.F any di 1= fi cl,1 ty with his 
knee and required no help in porforrnin,::; his job. Ile indicated 
that claimant's Job required him to 1.P:.::qucnU.y ~Jo to the 
field to charn_j(::: tires on vehicles. Further, he said that he 
often SilW claimant p.l..:1yiwJ tennis durinci the snmrner. · 

The .Rci:l~ree, after rcviewinq all the cvi.clence in this 
case, founcl that based on the prcponder.c,ncG c,f the 0v:i.dence, 
claimant suffered a 30~, loss of use of his left 1eq. There­
fore, he awarded claimant compensation equal to 45° for 30% 
loss of ust-~ of the left le9 due to this injury, such award 
in lieu of the previous award and qranted cL-1imant 1 s .:-,ttorney 
a fee out of the increased compensation. 'l'h,2 i.::cfcrc,e further 
stated that his decision in this case in no way disposed of 
the issue of whether or not claimant ha.s suff01-'cd a compensable:' 
injury to his left ankle. 

r::OARD ON DE NOVO REVIEW 

The Board, after de novo review, revers0s the Referee's 
order. In this case, the Board does not find that th~. 
medical evidence establishes that claimant sustainea~~~y 
more loss of function than that which he was gr.antedt;Sy,the 
Determination Order. Dr. Balme, in February 1979, i'ri'dl'cated 
that the knee had full range of motion with no effusi'dn-.·and 
that . the ligaments were in tact. Further, th(:: re had bet·ln"' goo·d 
healing cif the~ lateral femoral condylar fracture fragment as 
well as the intercondylar fracture. Claimant was complaininq 
of occasional achiness in the knee. Further, after·b~ing 
released to work claimant returned to his re9ular job~and 
eventuarly took a job in construction. Claimant has been 
able to work both these jobs with rn:i. nirrw.l c.lif ficul ty ~· · 
Therefore, the Board finds, based on all the evidence, that 
the award of compensation granted by the Determination Order 
correctly reflects claimant I s loss of fun ct: ion of h.i_~;\1 eft 
leg. The Board,. therefore, reverses the n.cfcree's aw·~;l"d of 
compensation ,1nd restores the award of cor:1pens a tior{: . .,gt~nted 
by the Determination Order. · ·.:· 

ORDER . 

The Referee's order, dated November 16, 1979, is reversed 
in its en tiJ.-e ty. The Determination Order, dated November 
20, 1978, is restored and affirmed. 
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claimant's supervisor at  chultzc 'I’ire  ervice tesliified
that claimant never complained of any din-iculty v;ith his
knee and required no help in perforra.i.nq his job. He indicaUed
that claimant’s job required hi.m to rrequently cjo to the
field to chance tires on vehicles. further, he said that he
often saw claimant playinq tennis durinq the summer.

The Referee, after reviewinq all the evidence in this
case, found that based on the preponderance of the evidence,
claimant suffered a 30% loss oi: use of his left leg. There­
fore, he awarded claimant compensation equal to 45° for 30%
loss of use of the left leg due to this injury, such award
in lieu of the previous award and granted clai.mant's attorney
a fee out of the increased compensation. The Keferoo further
stated that his decision in this case in no v;ay disposed of
the issue of whether or not claimant has suffered a compensable
injury to his left ankle.

I30ARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's
order. In this case, the Board does not find that the';
medical evidence establishes that claimant sustained,any
more loss of function than that which he was grantedy';by • the 
Determination Order. Dr. Balme, in February 1979, i’ndi'cated
that the knee had full range of motion with no ef fusi'qn .'and
that the ligaments were intact. Further, there had been”'good
healing of the lateral femoral condylar fracture fragment as 
well as the intercondylar fracture. Claimant was complaining
of occasional achiness in the knee. Further, after'being.
released to work claimant returned to his regular job.''and
eventually took a job in construction. Claimant has been
able to work both these jobs with minimal difficulty."
Therefore, the Board finds, based on all the evidence,' that
the award of compensation granted by the Determination Order
correctly reflects claimant's loss of funefion of hisl..left
leg. The Board, therefore, reverses the Referee's award of
compensation and restores the award of compensation''.,granted
by the Determination Order. -y’.t

ORDER ■ ' ' ■

The Referee's order, dated November 16, 1979, is reversed
in its entirety. The Determination Order, dated November
20, 1978, is restored and affirmed.
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CLAIM NO. C 214030 
,~ ,,.,._,,,.,. .. ·,1, .. • .. ••t:~<11tl:J.-• ,..J. 

May· 20; 1980 

WILBUR M. SLATER, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order · 

On April 25, 1980, claimant, by and through his attorr1ey, 
requested the Board exercise- its own motion jlirif:;,:iction to 
reopen .. his.~laim for his Oct6ber 27, 1969 left· knee injury, 
This claim had been· ini~ially closed by a Dbtermination Order, 
date~a- M~y 6, 19 71, and h_aa· been reopened· and closed by subse-­
quen':t Determination Orders and by an Own Motion Determination.-. 

:claj.rriant's aggravation rights haw:-: expired. Attached to 
claimant 1 s re.quest wa~ a. report, dated April 14, 1980 ,. from· 
Dr. Robert' Manley'. _In that rep::>rt, Dr. Manley.stated cJaim­
ant had."severe degenerafive.osteoarthritis, .involving-his··1eft 
knee~ ·or. Manl~y performed an arthroscopy.on claimant's' left 
knee on·Februa'ry.26,, 1980. D:;:-. Manley stated: "It is·medically 
probable th~t ~his man's current problem is d~rectly ·rc]atea· 
to his ·previous inju.ries . It_ -is· my opinion that .this 
man's current treatment is a continua_tion of his previous injur­
ies and.surgeries". He felt 11 time loss" ben,efits.should commence 
on February .~6, 1980. . 

The State Acci"dent · Insurance Fu~d . ( Fund) , on May 3, · 19 8 0 ,-.: 
advised the Board claimant had been hospitalized on April 23, 
19 80 for a tot.ai .knee repl~cement. The Pund incli-c.ated it did 
not oppose _a_n ·own. Motion Order_ reopening this ,claim as of April• 
2 3, 1980. . . . 

~i': 

'The _Board; after. re'viewing the evidence presented, finds.it 
is sufficient. to. reopen .th·e claim.' ·.Therefore, the Boa'rd orders'. 
that this.claim.be reopened effective.Apri_l 23, 1980· for payment 
of compensation" ·and other benefits .claimant· is entitled to -under 
law until closed ·pursuant to ORS 656.278. 

Claimant Is attorney-: ~houid' be granted as a reasonable.• 
attorney's fee a sum equal to 25% of the increased compensa­
tion for temporary total disability granted by this ordnr, 
payable out of· sa:1-,d compensation as paid, not to exceed $.7 50. 

IT IS SO ORDERED. 
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CLAIM NO. C 214030 May 20, 1980

m

WILBUR M.  LATER, CLAIMANT
Galton, Popick &  cott, Claimant’s Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On April 25, 1980, claimant, by and through his attorney,
requested the Board exercise its own motion jurisdiction to 
reopen his claim for his October 27 , 1969 left' knee injury.
This claim had been initially closed by a Determination Order,
dated'May 6, 1971, and had been reopened and closed by subse­
quent Determination Orders and by an Own Motion Determination.-,
.Claimant's aggravation rights have expired. Attached to
claimant's request was a. report, dated April 14 , 19 80 ,. from'
Dr. Robert Manley. In that report. Dr. Manley, stated claim­
ant had severe degenerative.osteoarthritis, involving-his left
knee. Dr. Manley performed an arthroscopy. on claimant’s' left
knee on' February. 261980. Dr. Manley stated: "It is medically
probable that this man’s current problem is directly related
to his previous injuries ... It is my opinion that this
man's current treatment is a continuation of his previous injur­
ies and surgeries". He felt "time loss" ben.efits should commence
on February .26 , 1980.

The  tate Accident Insurance Fund (Fund) , on May 3, -1980,'
advised the Board claimant had been hospitalized on April 23,
19 80 for a total knee replacement. The Fund indicated it did
not oppose an Own, Motion Order reopening this iclaim as of April
23, 1980. ‘

The .Board, after, reviewing the evidence presented, finds it 
is sufficient, to- reopen the claim. .Therefore, the Board orders ^
that this claim, be reopened effactive,April 23, 1980 for payment
of compensation and other benefits .claimant- is entitled to -under
law until closed pursuant to OR 656.278.

Claimant’s attorney should be granted as a reasonable.-
attorney's fee a sum equal to 25% of the increased compensa­
tion for temporary total disability granted by this order,
payable out of said compensation as paid, not to exceed $750.

IT I  O ORDERED.
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WCB.CASE NO. 76-573 

ALAN B. BANKS, CLAIMANT 
Emmons, Kyle, Kropp &.Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

, .. ' - .. --~ ·- ··. 

May 23, 1980 

On J'uly 24, .1979., the Board i~sucd an Order on 1-:cvicw 
in this case w~ich mo~ificd the Referee's order, dated 

··November 2, 1978. 'J.lil.'! iJoard ordc·rcd the following: (1.) that 
the Sta tc Accident In~urance Fund (Fund) p.:i.y for the 11·,cdi ca 1 
s~rvices rendered to claimant by Dr. Dunn; (2) that clnimanc's 

;·[sic} partial denial, dated Mc1y· 13., 1976, wus to be approved; 
( 3) awarded claimant's attornc}' tt. fce ror prcv~1ilinq u11 the 
issu~ of responsibility for payment of the medical bills 
submitted by Dr. Dunn ~~d the issue of termination of .tempor­
ary total disability com~ensation; and (4) awurdcd claiman~ 
compensation equ~l to 80° for 25% unscheduled disabiliLy (in 
lfeu of the 60 %. unscheduled. disability award <Jr anted by the 
Referee) and 'affirmed the rest of the Referee's· order. 
Claimant timely appealed this order contending he had p;.ovcn 
that •his hea·dachcs and blackout speJ.ls: denied by the Fund on· 

,May 13, 1976 were· related to his industrial injury ,md the 
award of permanent partial disability was not ndnquntu to 
compensate him for this loss of wag~_earning cupilcity: 

On ·Marc~ 10;• 1980, the Court o{ Anpcals isSllCd an 
opinion and order in which the Court held lhat the Tfcrc·ree 
had correctly evaluated the evidence and th,1t. those symptoms~ 
the headaches and blackout spells, were prof,crly included in 
arriving ~t thi extent ~f disability. The Court held that 

... , tlie· Board should not· have reduced the award and reversed the 
· Board·'s order.· The Board, qn May· 8, 1980, ;re_ceivcd the 

J·uq.gment :and· Mandate .in thi:5 ca?e. from the C_ourt. · 

'l'he Board, in compliance with the Jud<:imcnt and Milndate 
·of -the Court of Appeals hereby amends its Cr.dcr 011 Review as· 
~allows.: 

The Referee's order, dated- November 2, 1978, is affirmed. 

IT IS SO ORDERED, 
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WCB. CASE NO. 76-573 May 23, 1 80
ALAN B, BANKS, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order On Remand

On July 24, .1979, the Board issued an Order on Review
in this case which niodified the Referee's order, dated
November 2, 1978. iho Board ordered the following: (1) that
the  tate Accident Insurance Fund (Fund) pay for the n.cdical
services rendered to claimant by Dr. Dunn; (2) that claimanr’s
[sic] partial denial, dated May’ 13., 19 76 , was to bo approved;
(3) awarded claimant's attorney a. fee for prevailinci on the
issue of responsibility for payment ot the medical bills
submitted by Dr. Dunn and the issue of termination of .tempor­
ary total disability compensation; and (4) awarded claimant
compensation equal to 80° for 25% unscheduled disability (in
lieu of the 60% unscheduled disability award granted by the
Referee) and 'affirmed the rest of the Referee's order.
Claimant timely appealed this order contending he had proven
that'his headaches and blackout spelIs- denied by the Fund on
,May 13, 1976 were-related to his industrial injury and the 
award of permanent partial disability w<is not adequate to
compensate him for this loss of wage earning capacity!

On March 10,' 1980, the Court of Appeals issued an
opinion and order in which the Court held that the Referee
had correctly evaluated the evidence and that those symptoms,
the headaches and blackout spells, were properly included in
arriving at the extent of disability. The Court held that
the' Board should not have reduced the award and reversed the
Board's order.- The Board, on May 8, 1980 , received the
Judgment -and■Mandate in this case from the Court.

#

The Board,
of "the Court of 
follows:

in compliance with the Judgment and Mandate
Appeals hereby amends its Order oh Review as

The Referee's order, dated Novemi^er 2, 1978, is affirmed.

IT I  O ORDERED. ... • •

m
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CASE NO. 78-8820. 

KIMBERLY BRADFORD, CLAIMANT 
Blackhurst, ·Hornecker, ~assen 

& Brian~ Claimant's Attys: 

-May 23, 1980 

Velure, Heysel~ & _Pococ~, Employer's. Attys. 
Request· for, Review by Employ_er 

. ,' . 

The employer seeks Board review of the Re force's order 
which set aside its denial of certain medical treatment, 
grarited•'claimant .compensatiq:ri equal to 80° for; 25% unscheduled 
disability for back injury und ,.gran tcd clairnan t Is at lorncy a. 
tee.,:· The· e_mploycr contends its dcniul is coc·oct and thc1t 
award of compensation· is excessive.· 

FACTS. 
. : . ~ : ~ 

··c1ai~ant, ~ 21-year-old autbmotiv~· tashitr wiih this 
employer, on"· February ·7 , .. 1977, filed a claim !·hat her work''·. 
had cau~ea· h~r back to hurt, 

·or~ Thomas: Dolton, in' Ja·nuary 1977, rcporced claimant 
had- bee~ ~~vi~cd' t~ ha~e her b~ck ch~cked fiJe years pre-. : 
vious. ·· )c.:.rays had revealed· scoliosis. Dr. Bolton 01:iined .. 
claimant had a postural low backache based on her scoliosis 
and P!Olor:i,ged standing she did at work.' 

' . 

In March 1977, .Dr. Jan Votruba, D.C., reported that 
sine~ January 1977 claimant had had severe exacerbation·· 
with: occasional _ remission of_ back pain. ·He released claim-·­
ant for· iight work on March 7, 1977. He felt claimant; - · -··· 
would suffer no permanent disability . 

. .. •· 

Dr.: Jcihn·:c·ilsdorf,' in· June ·1977, opi~cd cl.::iimant had 
structural- low··back pai'.1 as ·a. ·:result of 11 wo:rk activity · 

:.superi.mposed' upon ·.1¢rigstanding ·postural problem of idio-, 
pathic· scoliosis,'_which··is mild and stable". Ile. felt 
clai~ant's condition was stationary and she 0ould consisi-
ently experienc·e variable· degrees o.f low back pain. · · 

• • • < • 

In January 1978, Dr. Gilsdorf reported claimant was 
working in the pharmacy for this employer. This requirod 
sustained standing. CJ.aimant reported she stiJl had days 
of severe pain, but had not missed any work. Dr. Gils­
dorf felt a job change into one that· did not require sus­
tained standing or repetitive bending or stoopin9 or signi­
ficant lifting-would be beneficial. He ·felt claimant's · 
condition was still stationary, but noted with additional 
conservative treatment it would be less _symptom.:itic. 

A Determination Order, dated June 2, 1978, granted 
- . clairnan t temporary tot al di sabi li ty c_ompcns a tion. 
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WCB CASE NO, 78-8820 May 23, 1 80
KIMBERLY BRADFORD, CLAIMANT
Blackhurst, Hornecker, Hassen

& Brian, Claimant's Attys.
Velure, Heysell & Pocock, Employer's Attys.
Request for Review by Employer

The employer seeks Board revic;w of the RePorec's order
which set aside its denial of certain medical treatment,
granted’claimant compensation equal to 80° for* 25% unscheduled
disability for back injury and .granted claimant's attorney a.
fee.^' The'employer contends its'denial is cora cct and that
award of compensation is excessive.

FACT ., ■ ■

•'Claimant, .a 21-ye_ar-old automotive' cashier with this
employer, on'February 7,'1977, filed a claim »'hat her work
had caused'her back to. hurt.

' Df. Thomas' Bolton, in' January 1977, reporced claimant •-
had' been advised' to have her back checked five, years pre- .
vious . "X-rays had revealed' scoliosis. Dr. Bolton opined
claimant had a postural low backache based on her scoliosis
and prolonged standing she did at work.’

in March 1977,.Dr. Jan Votruba, D.C., reported that ’*
since January 1977 claimant had had severe exacerbation ...
with-occasional .remission of.back pain. He released claim-'
ant for light work on March 7, 1977. He felt claimant'
would suffer no permanent disability.

#

Dr.' Jdhh'Gilsdorf in June 1977, opined claimant had
structural- low back ^in as a result of "work activity
•superimposed’ upon Idhgstanding postural problem of idio­
pathic scoliosis , ■■.which"is mild and stable". He. felt
claimant's condition was stationary and she would consist­
ently experience variable'degrees o.f low back pain.

In January 1978, Dr. Gilsdorf reported claimant was
working in the pharmacy for this employer. This required
sustained■ standing. Cl.aimant reported she stijl had days
of severe pain, but had not missed any work. Dr. Gils­
dorf felt a job change into one that did not require sus­
tained standing or repetitive bending or stooping or signi­
ficant lifting-would bo beneficial. He felt claimant's
condition was still stationary, but noted with additional
conservative treatment it would be loss symptomatic.

A Determination Order, dated June 2, 1978, granted
claimant temporary total disability compensation.
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··rn·Septcmbcr 1978; br. Neil Towne, D.C., 1.-,:,:;,:;"::•._,,·: 
·claimant had no ptior history of lrn,; b.:1ck pain, (~vt:::;·, L:·;,::_:,·;h 

: :_· .-·she had a pre-c:-;istinq ·condition: of scoliosJ_s. !le fl:,lt: 
· she had returned to her pre-injury SlQtus~ 

•• ~I • -

The insuranc"e Currier [or this employer,' on Oc;tobt~r I2, 
·· 1978, denied payment of further ·mcdicaJ und tirnr> loss bc=nc-
, · :f:i. ts based on clc1iman t I s r.ccci.vin(J tn.:atmcn·t re lated to her 

· scoliosis condition. 

·,,-: - I•n l\pril 1979, Dr. -Gilsdorf indicated he felt "th.:it the 
Mgravating circumstances described . . • were a<J9rav.:iting .. 

- .on·ly in that t,hcy pro<luccd a period of symptcn1s and did not 
structurally change underlying c.:1~tomic conditions" . . . ' . . . . ..- -

. Dr. W·. A. Carr, in ~June 1.979, reported cLJ.imant had no 
prior nisto"ry of back pain. Claim<"Jnt said. her wor.k in vol vinq 

· ,_heavy lifting and prolonged st,:rndinu resulted in the. q.cadual 
· development of .b.iu;:k pain. 'rhe diagnosis was chronic bask 
strain and mild scolios.is. Dr. C.:1rr diet not fo~l clui!'[!arit's 

:.:.back-pain was· related to her scoliosis ttnd Eclt shri _should . 
avoid any bending and .lifting, except when absolutely neces­
dary. In·July 1979, Dr. Carr indicaLcd he felt cluim~rtt's . 
pain ~as primarily· ~he rusult of c~aim~nt•~ chronic·strain: 

. Claimant testified she has a ninth qrade -educatioi1 and 
· · : a GED .. She .workec1 in a fast food restaurant, convu.lesccnt 

· · home, cab.in et. shop, paper products mil 1, and •in· :retail sales 
· ·stor~s. Claimant said she still is able to engage in vario~~ 

·_._ recreational D.ctivities but not as ~-requcntly as ·ocfore this 
incident. -

The Referee reversed the carrier's deni~l, finding that 
all the medical evidence indicated ~laimant's continuing " 
symptoms were due to h~r work activity superimposed on q · 
mild strain.: Further,· the Referee found claimant hacl sustained 
a loss· ~-f waqe earning capacity and· grunted her an· award of. 
compensation equal _t9 80° for 25?; unscheduled disabiiity for 
her· _low back injury': The nc.fcrec <Jrantod clairnan.t' s attorney 
a fee on overcoming the dcnicJ.l and out of the increased 

_compensatiC?n. 
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'' In-  eptent)er 1978 ; Dr. Neil Townc, D.C., t:
claimant had no prior history of low back pairi , u'veri -;ii

- she had a pre-c>:istincj-condition of scoliosis. lie fcJ.t I
she had returned to her pre-injury status’.

^ The insurance carrier for this employer/ on October 1 ,
1978, denied payment of further mcdica.l and time loss liene-
fits based on claimant's receivinej treatment related to her
scoliosis condition.

'■■■. - In April 1979, Dr. Gilsdorf indicated ho felt "that the
aggravating circumstances described . . . were aggravating-
.only in that they produced a period of symptoms and did not
structurally change underlying ci^iiatomic conditions".

Dr. W. A. Carr, in June 1979, reported claimant had no
prior history of back pain. Claimant said, her work involvincj 
^heavy lifting and prolonged standing resulted in the,‘‘i^adual
development of -back pain. The diagnosis was chronic back
strain and mild scoliosis. Dr. Carr did not feel claimant's
.back pain was' related to her scoliosis and fcJt she should
avoid any bending and lifting, except v;hen absolutely neces­
sary. In'July 1979 , Dr. Carr indicated ho felt claimant's,
pain was primarily' the result of claimant's chronic strain.

. Claimant testified she has a ninth grade education and
a GED,.  he worked in a fast food restaurant, convalescent
home, cabinet shop, paper products mill, and in retail sales
stores. Claimant said she still is able to engage in various
recreational activities but not as frequently as before this
incident,-

The Referee reversed the carrier's denial, finding that
all the medical evidence indicated claimant's continuing
symptoms were due to her v/ork activity superimposed on a
mild strain. • Further,' the Referee found claimant had sustained
,a loss' of wage earning capacity and'granted her an award of,
compensation equal to 80® for  5% unscheduled disability for
her- low back injury': The Referee granted claimant's attorney
a fee on overcoming the denial and ouU of the increased
compensation.
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BOARD ON DE NOVO REVIEW 

· The Board,_ after de nova review, modifies the Referee's 
order. The. Board agrees with the Ref cree' s con cl usi on se ttinq 
aside the denial of the· carrier and would affirm that pottion 
of the order. However, the Board docs not uqrec with _the . 
Referee granting -the awnrd -of compens.:ition he ,did. ' c:piirnant 
is now 23 ·years old,. has a GED and experience in many jobs. 
She cannot return to employment requiring sustained.standing, 
repetitive bending or stooping or si9nificant lifting. The 
Board finds clairnan t is entitled to an ctward of. compensation, 
equal to 48° for 15% unscheduled disability representing her 
loss of wage earnlng capacity. This is in lieu of all 
previous awards of unscheduled disability for· this incident. 

ORDER 

The Referee's order, dated November 2 0, 19 79, "is "modified. 

Claimant is hereby granted an award of compensation 
equal to 48° for 15% unschedul,~d disability for her low back 
injury. This i~ in lieu of all previous awards of ~n~cheduled 
disability fo_r · this incident. · 

Th~c ~~m~inder of the Referee's order is affirmid. 

·wca·cASE NO. 78-9212 

DAVID CARTER, CLAIMANT 
Merri L. Souther, Claimant's Atty. 

' E. Kimbark Macco11·; Emp.loyer's Atty. 
Request for ·~eview ~y Claimant 

·May'23, 1980 
r· •' ·,! 

Clai~ant seeks Board review of the Referee's order 
which found claimant •hu.d. f ai lec1 to cstabl ish ,1. job- conncctctl 
disability.and affirmed the denial. 

FACTS 

On September 29, 1978, Dr. Richard Schwarz r·cported 
clairnan t said he had awakened .about a yenr previously and 
the right side of ,his face did. not feel right. This w;is 
followed by~ headac~e. Dr. Schwarz indicated four·wc~ks 
ago claimant reported while driving he said he felt~ sharp 
gravely feeling ·on the right side of his head. - Cl;:iirn.:int had 
a history of skull fracture in 1966 and two episodes of 
paralysis of the right side. of his body related to cnting 
some nose inhaler and over-indulgence in alcohol. Dr. 
Schwarz felt claimant had a "probc.1ble miqril.inc". l\ CT brain 
scan was, norma 1. 

-323-

BOARD ON DE NOVO REVIEW

The Board,, after de novo review, modifies the Referee’s
order. The Board agrees with the Referee's conclusion setting
aside the denial of the- carrier and would affirm that portion
of the order. However, the Board does, not agree with the 
Referee granting the award of compensation he did. ’ Claimant
is now 23 years old, has a GED and experience in many jobs.
 he cannot return to employment requiring sustained.standing,
repetitive bending or stooping or significant lifting. The
Board finds claimant is entitled to an award of,compensation^
equal to 48® for 15% unscheduled disability representing her
loss of wage earning capacity. This is in lieu of all
previous awards of unscheduled disability for this incident.

ORDER

The Referee's order, dated November 20, 1979, is modified

Claimant is hereby granted an award of compensation
equal to 48® for 15% unscheduled disability for her low back
injury. This is in. lieu of all previous. awards of unscheduled
disability for this incident.

The remainder of the Referee's order is affirmed.

#
May 23, 1 80WCB CASE NO. 78- 212

DAVID CARTER, CLAIMANT
Merri L. Souther, Claimant's Atty.
E. Kimbark MacColl, Employer's Atty.
Request for Review by Claimant

Claimant socks Board review of the Referee's order
which found claimant—had.failed to establish a job-connected
disability.and affirmed the denial. ' ' ' ^

FACT 

On  eptoruber 29 , 1978, Dr. Richard  chwarz reported
claimant said he had awakened £ibout a year previously and
the right side of -his face did. not feel right. This was
followed by a headache. Dr.  chwarz indicated four weeks
ago claimant reported while driving he said he felt a sharp
gravely feeling on the right side of his head. ' Claimant had
a history of skull fracture in 1966 and two episodes of
paralysis of the right side, of his body related to eating
some nose inhaler and over-indulgence in alcohol. Dr.
 chwarz felt claimant had a "probable migraine". A CT brain
scan was> normal.
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October 20, 197B, cli:'t:im.1:1l: fi1cd a cL7i11, fnr .:in 
injury occurring on September 15, :!97b when a :1/ 11" nut·. \·tas 
dropped by anothor worker c11H} s l:.nick lii.m in l:hc neck. Dr. 
Donald Sanders chasnoscd a ccc.,.ical !.;pin,_· st:i.·:iin . 

. The2 employer-carrier denied !:his cL1im on :Jo·vcmbcr 20, 
1978 on the basis that: (1) the cJ.1.ir:1 was not U.r,icly filed 
and· (2) it did not feel clai.nwnt's cun:ent cli,;ab.i.lit,: ,7rose 

-out of and in the course and scope ·o [ his on;p 1.oymen t: 
··Dr. ,Jerry Uecker, in .Jonu,11·'/ 1979_, rcJt cl,1im<1r'lt h,ic;l u 

contusion sprZlin to the! ccrvic,11 sr,inc, with i·csolvinq 
. symptoms. He fonnd no cvi den cc of function CJ.I. overlay. D:r. 
·seeker felt the claim cou1d be c1oscd trnd cl~1imant had 
minimal residual impairment from his inJury. 

'In February 1979, Dr. Steven De;haw, n.c., reported 
cl·aimant's condition was "stc1hil°izccl" c1nd felt did not have 
any permanent impairment from his H1 j UC/. 

· Dr~ Sanders, i"n t111qus't 19i9, rc~portccJ he had referred 
claimant· to a neuroloqist in t11e p.-:i.st. lie felt cli:iimant's 
problem was c1 vario.nt of nri\frainc: hcaclachcs. Ile indicated 
Dr. Schwarz did not mention, any injury in his ~icptcmbcr 1978 
report. 

Various medical reports inclicntc claim� nt ho.s a history 
of chest, stomach, and head pain clatinq back to c1t le,1st 
19 7 5. In September 19 7 7, Dr. S ,md<:c r,:; rop0rtcd c 1 aimun t had 
had a headache for five days .. i\ brain seem- and LEG were 
normal. rir. Sander§ dic1gnosed migraine headaches and peptic 

. disease of the upper in tes tin a 1 tract. 

At the hearinq, clairn.J.nt testified he" told h·is co­
workers and shop stcw<1rd of the·septcrnbcr l, 1978 incident. 
Claimant said he was told to cornplet·c on accident report· by 
the shop stewarcl, but did not. lie s,.1icl he l"c] t neck p,1in, 
headaches and dizzy spells. CL::nm.~tnt inc1icc1tccl he continued 
to work for three weeks, until he WilS tcrrninatccl because he· 

· was unable to continue to clo an adequate job. On December 
28, 1978, claimant returned to his requL:.ir work. lie said h;::: 

· has recurring headaches when tirecl, but is oblc to work 
without particular difficulty. 

\ 

The Referee found claimant had fail.cd to prov0 by the 
preponderance of the evidence he suffered·a job-connected 
disability and a.ffirme.d the c1enic1l . 

. -324-

, On October  0, 1978, claiinanL Tiled a ci.ai.in fa-ir' an 
injury occurring on  eptcmljor 15, 1978 vv-hcjn a a/4"'nuT. was
dropped by another woj'kcr and sLruck itim in l:lio neck. Dr.
Donald  anders diagnosed a cervical spiiic siirain.

.The employer-carrier denied t:his claim on November 20,
1978 on the basis that: ; (1) the claim was not timely filed
and'(2) it did not 'feel claimant's current disability arose
out of and in the course and sc:opc'of his employment:

' Dr. xJerry Becker, in January 1979_, felt claimant head a
contusion sprain to the cervical spine, with resolving
.symptoms. He found no evidence of functional overlay. Dr.
Becker felt the claim could be closed and claimant had
minimal residual impairment from his injury.

■In I'ebruary 1979 , Dr.  teven De haw, D.C., reported
claimant's condition was "stabilized" and felt did not have
any permanent impairment from his injury.

' Drl  anders, in August 1979, reported ho had, referred
claimant' to a neurologist .rn the past. He felt claimant's
problem was a variant of nu-graine headaclics. He indicated
Dr.  chwarz did not mention any iiijury in his  eptember 1978
report. ■

Various medical reports indicate claimant has a history
of chest, stomach, and head pain dating back to cat least
1975. in  eptember 1977, Dr.  anders reported claimant had
had a headache for five days. . A brain scan* and E;eG wore
normal. Dr.  anders diagnosed migraine headaches and peptic
.disease o'f the upper intestinal tract. ...

At the hearing, claimant testified-h’e told his,, co-
workers and shop steward of the ’  eptember .1, ].978 incident.
Claimant said he was told to coinplebo an accident report by
the shop steward, but did not. He s.'.iid he felt neck pain,
headaches and dizzy spoils. Claimant indicated he continued
to work for three weeks, until he was terminated because he-' 
was unable to continue to do an adequate job. On- December •'
28, 1978, claimant returned to his regular work. He said he 
has recurring headaches when tired, but is able to work
without particular difficulty.

The Referee found claimant had fail.od to prove by the 
preponderance of the evidence he suffered'a job-connected
disability and affirme.d the denial.

.-324-
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ON-DE NOVO REVIEW 

_,_ The Board, after cJe novo review, affirms the Referee .. 

---·---·· 

Claimant filed his claim for his September 1, 1978 injury on 
October 20, 1978. even· thouqh the shop steward tolcl him to 'do 
so on the day of the injury. Claimant did not file his 
claim within ,30 days of his injury. Therefore, his claim is 
barred because it was not timely filed. The employer­
carrier did not make any payment of compensation and did not 
have knowledge of the injury. Claimant also failed to 
establish good cause for his failure to give notice of his 
injury to the employcr-czirrier within 30 days ilfter his 
injury. Therefore, the Board finds this claim is barred. 

Even if it had been timely [ilcd, the Bonrd finds as 
the Referee did that claimant failed to establish a medical 
causal connection between his he21clachcs or ccph,1,lqia and any 
incident arisirig out of his employment. Therefore, the 
Board ~£firms.the ernploycr-carr~er's denial. 

ORDER 

The Referee's order, datec] September 4, 1979, l.S ctffirmed. 

WCB CASE NO. 79-4575 . 

MAYS ELLE B. ·coLLINS , CLAIMANT 
Lekas & Dicey, . ciaim"ant Is Attys. 
Schwabe,· Williamson; ·wyatt, Moore 

·S, Roberts, Employer's Attys. . 
Request for Review by ~laimant 

May 23, 1980 

Claimani seeks rioar~ review of the Referee's order 
which a't f irrned the deni a 1 of her c lilim. 

FACTS 

Claimant, a 49-year-old waitress, alleges that on NDrch 
30, 1979 she injured he.rself when while carrying two bowls 
she slipped and fell. Dr. David Dunc&n diagnosed multiple 
contusions and muscle strains of the bc1ck .:ind -left foot. X­
rays did not reveal any fractures. 

This . ~la.iin was denied on /1.pri 1 30, 19 79. by th_e employer. 
The basis of th~ denial was. ·that the. evidence intjicated 
claimant did. not fall,as she alleged. 
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BOARD ONDE NOVO REVIEW
The Board, after de novo review, affirms the Referee,.

Claimant filed his claim for his  eptember 1, 1978 injury on
October 20, 1978, even though the shop steward told him to do 
so on the day of the in;jury. . Claimant did not file his
claim within ,30 days of his injury. Therefore, his claim is
barred because it was not timely filed. The employer-
carrier did not make any payment of compensation and did not
have knowledge of the injury. Claimant also failed to
establish good cause for his failure to give notice of his
injury to the employer-carrier within 30 days after his
injury. Therefore, the Board finds this claim is barred.

Even if it had been timely filed, the Board finds as.
the Referee did that claimant failed to establish a medical
causal connection between his headaches or cephalgia and any
incident arising out of his employment. Therefore, the
Board affirms,the employer-carrier’s denial.

ORDER

The Referee's order, dated  eptember 4, 1979, is affirmed

# WCB CASE NO. 7 -4575 May 23, 1 80
MAYSELLE B. COLLINS, CLAIMANT
Lekas & Dicey, Claimant's Attys.
Schwabe,’ Williamson; Wyatt, Moore

St Roberts, Employer's Attys.
Request for Review by Claimant

Claimant - seeks Board review of the Referee's order
which affirmed the denial of her claim.

FACT 
Claimant, a 49-year-old waitress, alleges that on March

30, 1979 she injured herself when while carrying two bowls
she slipped and fell. Dr. David Duncan diagnosed multiple
contusions and muscle strains of the back and left foot. X-
rays did not reveal any fractures.

This .claim was denied on April 30 , 1979. by the employer,
The basis of the denial was. that the. evidence indicated
claimant did not fall,as she alleged.
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In May 1979, Dr. D,·,v.i.c1 \·Jalclrc1m u,port.cd c.1i1i.mc1nt told 
him on Mr1rch 30, 1979 sh,:, h.ici :-;1:i.ppe:d and i.-cil.l.c:ci over on th,.:.; 
floor. Cla i m;1n t :; zti d she~ h,1 (:: fJr~ C:i is t ,,, ;·, t 1.1 pf.r' 1.· :1:1 c'I ] o·.-.r,:> 1· buck 
pain since then. Cl,d.man t~ h.:it.l .-, prc1vj_our; h.i.:; ::ury eir neck, · 
upper back .:rnd J.01.11 b.Jck pcii.n. Dr. \•i,il.dr.im !b.<"1qnosccl a 
suspcctcd . .:1cutc spin8 stru.in with unckrJvi.nii ,:irthcit:i.c 
chiclncJes .. Claim<1nt was rr.:l<:.~asc,I for ",il . .l~' ~·mi:l: as or i-1.::i'.: JS • I 

1979 by Dr. Wuldram. 

Claimant tcsti[if~d that ,it th.:, t.i.mo. of·hci~ .i.n~ju1:y she 
was in the procPss. of f.i. I linq the s,1 L.ic] bar .:rnd hnd two 
crocks of r,1d.ishcs in llcr hands. ~,he s,,ir1 ,;J1,:, 13 lippr.d on 
some lettuce, f c 11 fo n" ~1 rd ,rn d ,~.i. (1 .--: cc.Jmp .l ct:.,·: srnnrnc .n, ,1 ult, 

·_ injurin<J her left toe, n<~ck ancl shou.l.ders. i..fter this 

incident clh-imant left 011 i1 pL:nncrl h.'.jh.inc tdp ,ind spent_ 
·3-4 days at the coi:lst. ·she did not·. fish bcc-.rnsc of her. 
pain. On /\pril 5, 1979, claimant s,7icl she returned Lo 'this. 
employer and asked for an accident· report. The cmploye·r 
refused to give her one and claimant was terminated. 

The manager testified claimant was supposed to w6rk on 
: April ··4, · 1979, · did not,'. and was terminated. 

The assistant manager tes ti ficd that ;it the time of. the 
accident he was in his office and hc.J.rd a commotion. He 
went out of his office and saw claimant and another waitress 
picking up· radishes. He said claimant told him.she had 
turned a .sornmersault, but was not hurt. . . ' . .. ~" ' - . . . 

The other waitress testified she saw the.accident. She 
said she was walking past the salac1 bar hea.din-g towards 
claimant head on. She sa.w clct.1.mant .sl,ip, take a· couple of 
running steps forward and catch herself on~ divider, She 
said claimant did not fall or clo a sornmprsaul t.. . 

Mr. Dawes, a friend of claimant's who went on th.:3 
fishing trip with her, testified claimant complained of pain 
in her neck and shoulders. 

The Referee .found claimant had an accident on 
1979 which did not result in a compensable injury. 
the Referee affirmed the denial. The Referee found 
was· not credible. 

BOARD.ON DE NOVO REVIEW 

March 30, 
Therefore, 
claimant· 

The Board, after de novo review, affirms the Rqfcree's 
order. The Board finds 'that claimnnt did slip, but did not 
fall or .do a sommersault resultinq in any injury to hor. 
Therefore, the Board· affirms the Referee's order. · 
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In May 1979, Dr. D.'iv.i.d Waldrani ::o].''ortori claimant told 
him on March 30, 19 79 nho Itid clipped and rollod over on the
floor. Claimant said sJicj had peircistr.'nt '’Dci ] ov/e i; l^ack

'I p 1'o. VXour. !1.1. re: >j }■ypain since tiien. Claimant had
upper back and low back pain. Dr. Wal.fJram di.aqnosed a
suspected .acute spine strain with nnder.ivii'mi arthritic

 ock ,

chanejes. .Claimant was releasci
19 79 by Dr. V.'aldram.

tor "al.I" woi:l: as o\: May 15,

Claimant testified that at tlio hi mo of-her i n'] u iry she
was in the procc'ss, of fi ) li.nq the salad bar and had two 
crocks of radishes in her liands. Phe said slic .slipped on
some lettuce, fell forward and did a complot*-; sommcrsaul t,
in;iurinq her left too, n(ick and shoulders. After this

incident claimant left on a planned fishint; trip and spent
-3-4 days at the coast.  he did not fish bec:.ruso of her
pain. On April 5, 1979, claimant said she returned to 'this.
employer and asked for an accident report. The employer
refused to give her one and claimant was terminated.

The manager testified claimant was supposed to work on 
April'41979 , did not, and was terminated.

The assistant manager testified that at the time of the
accident he was in his office and heard a commotion. He
went out of his office and saw claimant and another waitress
picking up radishes. Me said claimant told him.she had
turned a .sommersault, but was not hurt.

The other waitress testified she saw the•accident.  he
said she was walking past the salad bar heading towards
claimant head on.  he saw claimant,slip, take a couple of
running steps forward and catch herself on a divider..  he
said claimant did not fall or do a sommersault.

m

Mr. Dawes, a friend of claimant’s who went on the
fishing trip with her, testified claimant complained of pain
in her neck and shoulders.

The Referee .found claimant had an accident on March 30,
1979 which did not result in a compensable injury. Therefore,
the Referee affirmed the denial. The Referee found claimant'
was- not credible.

BOARD -ON DE NOVO REVIEVJ

The Board, after de novo review, affirms the Referee's
order. -The Board finds that claimant did slip, but did not
fall or .do a sommersault resulting in any injury to her. 
Therefore, the Board' affirms the Referee's order.
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.'Tne .Retere_e's· order, dated December 5, 1979, lS,affirmed. 

(;' I 

. . ! _;, , .. 

CLAIM NO. C604-14077 REG M~y 23, 198() i , .. 

. , ;,jOSEPH DAVIS, CLAIMANT . 
. .-.·welch," Bruun & "Green,· Claimant•'·s Attys. 

- . .- f?9.,tttlie·r ,. $pauld~ng ,- Kinsey, .. Williamson 
. ,.:·. :&'_Scliwabe~ "Employer•~ Attys. · 

. ... · Own Motion Order 
~-.~ : .- ... _.~ ... -_: -

• :_ I' •• ,·. - ~ i ~. 

-_ ,•Claimant has ,suffered thc~following -injuries on: Septnmber 
.·.25,,-1972, ,a strained left hand-elbow, on Auqust·8, 1974, a left 

arm und elbow injury; on January 21, 1975 a riqht tcstirle-ihjury; 
and on January 24, 1975 a back strain. The ]972 iniury was closed 
b~ a Determination Order, dated Fdbru~ry·-12, 1911, which gtantc<l 
claimant Temporary Totul Disability compensation. l\ stipulat:..0n, 
in February 1976., granted claimant an award of compensation equal 
to 42% of the left arm. 

The employer-carrier denied responsibilities for th1 ~iqht 
testicle ~~oblem and deqenefation of.claimant's spondyloliiij condition 
and p~riphdfal fieuropath~•- It'icceptcd the b~ck injury. On October 
13, 1976, the parties stipulated claima~t ,was pcrmancn~ly aQ<l tb~a11y 
disabled, bu~ disagreed as to whether the perrnancni·rind totaf'disability 
was due to the industrial' i'njury ·of· January 24: 1975. or _other ·non-com­
pensable impairment. It was agreed· ·by the parties '·claimant woulrl L··: 
awarded co_mpensation equal to 64 for 2oi· unscheduTed· disiibilit.y for 
his low back injury and claimant aqreed to accept $17,020 in LcttlL­
mcnt of .,t,he _ d:i,.sputed -z::ight testicle cl.aim and disputed portions of :.:h~ 
back clain . 

• • 

0Ario\.h~~ st.1.pulatio,1, in September 1978, settled·,, d{s·~-,;~-te over 
various medical care and treatment claimant had received. 

On ~arch 6, 1979, ~ stipulation provided claim Nn. C 604-141, 7, 
the hand strain of._.Septcrnber ·1972 was reopened for acidj lional m~dical 
care ap.d treatme.nt and that the request for hcarin,_1 was dismissed. 

Claim.ant, by and through his attorney, on April · 30, 1.-98-0, 
requ~s~ed the Bo?rd exercise its. own motion jurisdiciton and reopen 
his claim fqr_ the Scp_tel!lbcr ?.5, 1972, left hand injury. In March 1920, 
Dr. Richar'd Zimmerman reported ~laimant's left elbow was worse since 
his recent treatment, which was an arthroplasty of the left t!lbow. Dr. 
Zimmc~rnan-, felt claimant was totally disabled for any type of work be­
cause of his ·arm. 

The employer-carr!.cr, contenas claimant's requ0sc is barred 
based on the March 6 ,. 1979, stipulation, which reopened the claim _ 
for medical care anrl treatment ~~der ORS 656.24S. Claimant's request 
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.. . .... . -- . . . 

ORDER

#

The. Referee'  ' order, dated December 5, 1979 , isaffirmed.

CLAIM NO. C604-14077 REG
‘JOSEPH DAVIS, CLAIMANT . ' ;
Welch, Bruun & Green, Claimant’s Attys.
Souther, Spaulding, Kinsey, Williamson
' Schwabe, Employer * s Attys ,
Own Motion Order

Ma.y 23, 1 80

'Claimant has suffered the,, following-injuries on;  eptember
.25,-1972, -a strained left hand-elbow, on August'8, 1974, a loft
arm and elbow injury; on January 21, 1975 a right testicle•injury;
and on January 24, 1975 a back strain. The ]972 injury was closed
by a Determination Order, dated February 12, 197.1, which granted
claimant Temporary Total Disability compensation. A stipulation,
in February 1976., granted claimant an award of compensation equal
to 42% of the left arm.

The employer-carrier denied responsibilities for the right
testicle problem and degeneration of claimant's spondylosis condition
and peripheral neuropathy. It accepted the back injury. On October
13, 1976, the parties stipulated claimant was permanently and totally
disabled, but disagreed as to whether the permanent and total disability
was due to the industrial’injury of January 24 , 1975 or other ncn-c:om- 
pensable impairment. It was agreed by the parties'claimant would L,'
awarded compensation equal to 64 for 20% unscheduled disability for
his low back injury and claimant agreed to accept $17,»920 in scttli.-
ment of ..the disputed right testicle claim and disputed portions of -:ho
back claim.

Another stipulation, in  eptember 1978, settled a dispute over
various medical care and treatment claimant liad received.

On f^arch 6, 1979, a stipulation provided claim No. C 604-14<; 7,
the hand strain of-. eptember 1072 was reopened for additional medical
care and treatment and that the request for hoariiuf was dismissed.

Claimant, by and through his attorney, on April 30, 1980,
requested the Board exorcise its. own motion jurisdiciton and reopen
his claim for. the  eptejuber 25, 1972 , left hand injury. In March 1980,
Dr. Richard Zimmerman reported claimant's loft elbow was v;orsc sinc'.
his recent treatment, v.'hicli was an arthroplasty of the left c'lbow. Dr. 
Zimmerman- felt claimant was totally disabled for any type of v?ork ho-
cause of his arm.

The employer-carr•.cr, contends claimant's request is barred
based on the March 6, 1979, stipulation, which reopened the claim .
for medical care and treatment under OR 656.245. Claimant's request

-327-
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for.hearing, settled by that·su~·.u}.-1tion, included the i:3.sucs of 
additional Temporary Totul DiGc"-: 1.:.iLiLy ;rnr: Pc_rmJ.ncnt P..:irtial Disabilit}i:\ 
but·wa;s'disinisscd Ly the stipu] 1Llon. 'l'iH.: (:Pl]l]oycr-carri.cr nc' .. cd i.t · • 
was stipulated cluimdnt hi1S beer. Pcr.m,rnciill:: and 'r(.tally Disabled 
since October 13, 1076; it ~1drnittcd it_ we1s responsible for p,,:/11ent 
of continuing medical care and trcalmcnt under ORS 6S6.245.· 

·. ,,_T~e Bpurcl., after l:'cvicwinrJ Lhc r.1utcric1l in thiLl case, fin<lr; 
it would be in ·'the bGst interest of Lhc pcirlies if ·this case ,:.ias 
referred for n hearinq to determine the followin,1 i ssucs: 1.) ,llas 
claimant's left h~nd-~lb0w conditinn.~~rscn~d ·s1;cc the last awar<l 
or arrangement of compensation; 0n~ 2) -If it has, aiJ ~l~ima~t waive 
his ri9ht to rcc1uest .:Llclitiorial Tcrnporar-y 'I'o_tal Disability and 
Permancn t Partia 1 Di so.bi 1 i ty fen~ t ha l condition by entc rinq in to the 
Harch 6, 197 9 stipulation unr3 orclcr uf di smi ssa .l. The Re fcrcc, after 
conductinq a hearinq, shall cause a transcript of the procce<linqs to 

; · ·.,be·· prep,ircd and fon1<1rdc·a .to· the s'oilrd tocJcthc:r v;_ith o.ther evidence 
. introclucc·ci' at· the hec1rinc( and :a· 'rccornneml.-i. tion on .. the i i,sues to be· 

:,.·resolved ... 
~ r :: ,, i. ~ 

... :.:.; '., ... IT; IS so·oRDERED~. 

-- - - •• ••• J -. .., . ; 

.·i."-,'i•. . ' . . . 
WCB,.CASE NO. 

' ' 
79-1497 May 23, .1980 

- ;,.: 

:·.,. ~ f; -: r·-;·l .':· ; ,_.: _' ·,,-_ ., r.· !"! I_!; 1' ·: __ , -. ,·· 

. ·. 1.- . ·:. ·_ -. ::SHARON EASLEY -CLAIMANT 
~. • • ( , , ,·' 1 - ·:,. - ! ·, i : , ~ ; -•. ·. + • f; ; '' - ·' -- . • . . ~ :· .'. _· 'Luebke & Wallingford,, Claimant! s A ttys. 

'. .. ... ' •"), ~ .. ~ . . . ' . . . . . . . . 

· · ."·_··:'SAIF;_:L~gal Ser~~qes, Defense Atty. 
. ·' Re'ques·t· for "Review by Claimant 

--~~..,:__ ___ • .' •.• ' .• •.:.::...._:n'._.• •'- •' ',_. •••~•·•"' • ' 

;·<.' craimant seeks'·Board'.review·or the Referee's order 
which affirmed· the Sta.te Accident Insur.:ince Fund's (Pund) 
deni_al of claimo.nt I s certain 6cn ta 1 bi 11s and re sponsibi li Jc y 
for a - "TMJ" syndroh1e. - -

FACTS 

Claimant, .. a 38.:..year-old psych_;_ a tric case\vorker with 
·Multnomah. CountY· Juvenild Court, on J ;rnuary 2 4, 197 8, was 
involved in a motor vehicle accident. Her ini uries were 
'diagnosed· .as . an acutk'· mus c'u16rtsa~en tous sprai.n to_ the·· 

I· ; ::. · -cervical dorsal' spine.-·. ·,cla'i·man t complained she had· a "knot 
:·-\;::r :in,·:Her'back:af}d heck'.';· _on·Febr..1ary 1, i978, claimant returned-

,·.,,,,-·: to···part.;;.tiz:ne work~'··-.. : . ·: ·. '.· -' 
• • _r. •. ·- ..:. ,: - .. '. 

'.;::, .. ;._•In.May· 1978,· Dr'. D;,ivid Noa.Ii rcported:'claimant said ~he 
occasionally experienced dizziness and pain in her n6ck. ~c 
felt claimant was medically stationary as of Nay 8,. 1978. 

-•-• -•• •• - r••• •r _;_,., 

. :i ' 
~· .. . . - .. : - ·;' 

: •• ••• •• --= • : ,t 
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for. hearing, settled by that stirai]ation, included the idsuos of
additional Temporary Total Disability and Permanent Partial Disability^
but'was'dismissed by tlic stipu]-ition. Tlie omi).l oycr-carr icr noted it-
was stipulated claimant has beer. Permanently and Totally Disai'led 
since October 13, 1076: it cidmittcd it v/as responsible for 'payment
of continuing medical care and treatment under OP 6 6wb15.

..;The Board,, after reviev/ing the material
it would be in'the best interest of the jjarties
referred for a hearing to determine the follov/i
claimant's left hand-elbow condition. v/orsened 's
or arrancfcment of compensation; and 2)-If it ha
his right to request additional Temporary To.tal
Permanent Partial Disability for that condition
March 6, 1979 stipulation and order of dismissa
conducting a hearing, shall cause a transcript

-.rbe- prepared' and forwarded .to' the Board together
introduced at the hearinci and .a recommendation
resolved;- ■

■ ■ i :. IT^ I so ORDERED; ' ’ ■ - ■ -

in this case, finds
if this case was

ng issues: 1-), dias
Incc-.the last, award .
s, did claimant waive
Disability and
by entering into the

1. The Referee, after
of the proceedings to
Mtli otlier evidence

on-.the issues to be'

WCB..CASE NO. 7 -14 7 May 23, 1 00
r-- •»; . fSHARON EASLEY, - CLAIMANT . > , . * :,Luebke &: Wallingford,, Claimant ^ s Attys. . i

f .. VsAiF,_ Legal SeryiceS/ .Defense Atty, •; i
Claimant . i .

• Claimant seeks'-Board review of the Referee's order,
which affirmed the  tate Accident Insurance Fund's (Fund)
denial of claimant's certain dental bills and responsibility

o - 'for a ■ "TMJ" syndrome. / . .

FACT 

Claimant," a 38-year-old psychiatric caseworker with
- Multnomah■County Juvenile Court, on January 24, 197 8, was
involved in a motor yehicle accident. Her injuries were
'diagnosedPas an 'acute’’musculoI'igame'ntous sprain to the'
cervical dorsal • spine. ' 'Claimant complained she had a "knot

• in-'-her' back''and neck" .• On'February 1, 1978, claimant returned-
.‘: to part-time work. ■

••-Tn.May’ 1978,- Df; David Noall reported' claimant said she
occasionally experienced dizziness and pain in her neck. He 
feit claimant was medically stationary as of May 8, 1978.

t328-
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Don Walker, N. D. , · in June } 97 8, ,indicated c~aiman L 
continued to conplairi of priin in the back of her neck. Ho 
diaqnosed an acute traurr:iatic cervical myofasc1 tis ·as:c;ocL::itcd 
with cephalgia and b±L.lteral pi1restr0s ia. 

. . 

A Determination Order, dated Octobet 26, 1978, awarded 
claimant temporary totc11 dis ability cornpens a tion and t0mporaiy 
partial disability compensation. 

In October 1978, Dr. Gary McGauqhey, o:r1.o., reported 
claimant had suffered facial trauma in hcr·motor vehicle 
accident. : He indic_atc~cf "her occlusion was disrupted causing 
teeth to not _function properly, resulting. in TMJ syndrome 11 • , 

· He said this was not an uncomrno1i. occurrence fol lowi_ng trauma 
to the mouth .. 

Dr. Curti's 'Boulet', in November 1978~ reported prior to 
claimant's accident ·her crown work and bridge work and 
tempromandibular jo.int alignment were normal. 

On N6v:ember. 22, 197 8, Dr. ·McGaw1hey sent the Fund a 
bill'for $5,157: foi treatment pro~ided claimant as the 
result of her motor vehicle accident. The Fund, on Pcbruary 
14, 1979, denied responsibility for any detital treatment 
based on its investigation which did not reveal any facial. 
~rauma. 

9 I11 June i979, Dr. M. P. Destefanis, o.·D.M., after 

I• 

examining claimant, reported she had complained of a bu_zzing 
in tier -~~irs __ <_1fte:r-the .accident.·. II~ could not say'whcther ·or 

: not the. "rehabilitation"· :aental work should have been ·aone.· 
In order. ·to ·ao 150~ or·. 'stefan'is' indicated he mounted models 
of claim.ant·• s mouth before and after anything had been done 
would have to be examined." . 

. Als·o, in June 1979, Dr . .McGaughey opined claimant's.'l'MJ 
dysfunction w~s· ca~sed during her motor vehicle ac;cident. 
He felt the mechanics of this injury were probably· an anterior 
displaced disc causing the teeth to improperly occl'ude. 

Dr. McGaughey was deposed. He stated TMJ stood for 
tempromandibular joint, the joint which connects the lower 
jaw. Symptoms of TMJ were pain in the head, . teeth, shoulder, 
ear, and just an uncomfortable awareness of the teeth. He 
said it was sometimes one to two mo0ths before people with 
TMJ syndromes become aware of them. 

Claimant testified that at the time of her injury she 
was turned· towards the rear and when struck lurched forward 
and back. She said she felt a "snap, crackle and pop" in 
the back of her head and a sharp pain. Later in the day, 
she said she experienced a headache and rin9ing in her ears. 
Claimant said she does not remember hitting anything with 
.her head .. - •" · 
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Dr. Don Walker, N.D., in June ]97 , indicated claimant
continued to complain of pain in the back of her neck. He
diaqnosed an acute traumatic cervical myofascitis associated '
with cephalgia and bilateral p.'iresttesia.

A Determination Order, dated October 26, 1978, awarded >
claimant temporary total disability conipensation and temporary
partial disability compensation.

In October 1978, Dr. Cary McGauqhey, d:h.D., reported
claimant had suffered facial trauma in her'motor vehicle
accident.' He indicated "her occlusion was disrupted causing
teeth to not function properly, resulting, in TMJ syndrome". .
He said this was not an uncommon occurrence following trauma
to the mouth. , . '

Dr. Curtis Boulet, in November 1978, reported prior to
claimant's accident her crown work and bridge work and
tempromandibular joint alignment were normal.

On November, 22, 197 8, Dr. 'McGaughey sent the Fund a
bill for $5,157’ for treatment provided claimant as the
result of her motor vehicle accident. The Fund, on February
14, 1979, denied responsibility for any dental treatment
based on its investigation which did not reveal any facial
trauma.

In June 1979, Dr. M. P. De tefanis, D.D.M., after
examining claimant, reported she had complained of a buzzing
in her ears after the .accident. He could not say’whether or
hot the. "rehabilitation"- dental work should have been done.’
In order, to do so, Dr.  tefanis’ indicated he mounted models
of claimant's mouth before and after anything had been done
would have to be examined.

Also, in June 1979, Dr. McGaughey opined claimant's.TMJ
dysfunction was' caused during her motor vehicle accident.
He felt the mechanics of this injury were probably an anterior
displaced disc causing the teeth to improperly occlude.

Dr. McGaughey was deposed. He stated TMJ stood for 
tempromandibular joint, the joint which connects the lower
jaw.  ymptoms of TMJ were pain in the head, teeth, shoulder,
ear, and just an uncomfortable awareness of the teeth. He
said it was sometimes one to two months before people with
TMJ syndromes become aware of them.

Claimant testified that at the time of her injury she
was turned towards the rear and when struck lurched forward
and back.  he said she felt a "snap, crackle and pop" in
the back of her head and a sharp pain. Later in the day,
she said she experienced a headache and ringing in her ears.
Claimant said she does not remember hitting anything with
her head. . -
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T\1e He [e_rcc found the rnec1ical t:viccnce: w,1s not s u f fi- · 
cient to establish mcdicul cau:3.:~ti.011 b.<".!Lwccn claimant's 
injurY._,and the TMJ ,"syndrome. The l{r.cferec concluded c1-aimnnt 

··had ·failed to c'arry' _her b1.irdcn o·f 'proof. . 'I'l:1crc~or.c, the ... 
Referee affimed the .Func1 1 ·s denial. · · · 

BOAR·o·· ON ·DE Novo REV'rEw 
.r.; i • ·.•· 

,, , . 

.The Board, after· de novo .re vie,../, revc r:ses the Hofcrce I s 
o~deF· The actual mechanics of cl~iman~•s iniuriqs related 
to her·mo:t,or vehicle· accident 9-re not clear .. Howe,ver, Dr. 
McGaug:hey Is opin~on ·te_lating c'Jaiman t Is' 'l'MJ s y11drotne: Jo, th1s 
'accident is uncon tiovcrted. · 'l'llc. two olher dentists do ·not ' 

· ·express ·a'ny op'inion· lh~t' the 'l'I-U 'syndromc2 may or may Tll_)t--bc.< 
'related·· .. to her motoi·• vehicle t).ccidcnl. Dr. r:oul.c:t: rcp':)_'r'tq~l_ 
prior to this incident, claimant's tcmpi-om.:indibular joi'nt--' .­
alignment was no.rm.:il. Dr. McGauqhcy, ,if:ter. the accident, 

~ r .. . • • 0 • I• • • • o. - f • 1 

found 1-t·rcqmred trcutment to correct thc.'J'f.l.J syndrom.e_~ _. 
Based on. this•· e'vi'dcrice·~ the B"oard' f:inds· ciait.1ant has 'p1~6v'er,·· 
by a preponderan·cc·' of ti1e evidence thr1t· he·r 'l'MJ syndrome'· is 
causally related_ to the motor. vehicle accident. Tl)•::?rcfore, 
the ·Boa·ra · reverse·s the' Referee's order .:md the ·r•und' s. denial 
of this:· condition ;and rema'ns ·,it 'to'. the Fund' for' ilc'c::~p-tan,ce. _-:. 
and pay~nt of.'compensatip_n und othcL· benefits. ,; . . - ...... _ . 

..; ••. 1 I • • • r • I I 

ORDER . - • j •• 
•• i., 

. ·::· .:• 

Th~. Referee's order,_ datE!_cJ Octo~)er 11, .19 79 '·- is rqvc·rscd. ·· ---

The·~ State' l\b~idcrft 'I'nsurahce' °Ftinc'i·1 s .aerii~l, 0di3tecl. Pebr;tiary 
14, 19.7?;,.-·~s set ;~si_de· and .the· cluin~ for t~c,'TM~., syndrome ,_:-:i"~d reJ,'\lted 
expenses is . remanded to i_t for. acccp.tancc ancl ·P.ayrnnnt oJ compen­
sat~ori aryd 9 thb r· ~one q ts I)rovided U[ldcr the. Orcq·on \~orJ:c~rs 1 

Ccimpensa't:ioh law'until closed pursuari~ to ORS 656.26~.·, ' 

. , _ Clai!Jla~t_' s . .J.t ~ornl~Y. is hereby 9ranted Lt_s n · rcuson;:ib le 
a:tto:rn<?Y'? fe_~-f9-,;· hi's_ s_e.rviccs poth dt the. hearing· ~i1d. at 
Boara·r~vi~w a_~u~ cquQl ·to $750,.payable by_ t~Q Fund. 

' : 

' :. • ,-1 

', _' 

•" .. 
,( ; .. 

. -. . ,, 
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. The ReCercc found the medical ovidcncc v/as not suTfi-
cient 'to establish medical c^iusati.on beLwcen cjlaimant's
in jury , and the TMJ .syndromeThe Referee concluded c1aiina''nt
had ’failed to carry' her burden of proof. Therefore, the ....
Referee affirmed the .Fund's denial.

BOARD’’ON =DE NOVO REVIEW

.The Board, after'de novo -reviev/, reverses the Referee's
order. The actual mechanics ol: cl.iimant's injuries related
to her motor vehicle'^ accident are not clear. Howe.ver, Dr.
McGaughey's opinion ‘relating claimant's TMJ syndrome .to this
•accident is uncontroverted.‘ The',two other dentists do hot ^
'express ’any opinion that the TMJ syndrome may or may not be-
'related 'to her motor'vehicle accident. Dr. boulet reported
prior to this incident, claimant's tompromandibular joint'
alignment was normal. Dr. McGaughcy, ,\fter. the accident,
foun^ it; required treatment to' correct the . TMJ syndrome,.
Based on this’'evidence,. the Board ' finds claimant has prov'eh'
by a preponderance’’of the evidence that her TMJ syndrome ’ is
causally related_ to the motor, vehicle accident. Th(Drcfore,
the Board reverses, the ’ Re feirec' s, order and the Fund's denial
of this condition and remans it to. the Fund for acceptance
and payment ofcompensation and other benefits. -

ORDER

The Referee's order,.dated October 11, .1979, is reversed.

The' tato’ Accident Insurance Fund' s .denial, dated February
14, 19.79 , 'is set ;aside and the’claim for the.’TMJ.^ syndrome ..and related
expenses is remanded to i t for. acceptance and payment o.f compen­
sation and pther’ bene fits provided under the Oregon Workers'
Corhpen'saiioh law’uhti.l closed pursuant to OR 656.268.', '

Claimant's, attorney is hereby granted as a reasonable
attorney's fee. for hi's services both at the. hearing’ and, at
Board'review a sum equal to $750 payable by. the Fund.
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CASE NO. 78-10,2~5. 

IRENIO V. GOMEZ, CLAIMANT 
Harold·W. Adams, Claimant·•s Atty. 
SATF, ·Leg~l Services, Defense Atty. 
Request for Review by Claimant 

May_ 23, 1980 

Claimant seeks Board review of the Referee's •order-· 
.. which .found he was not permanently •and totally J.1sabJ;:.·d, 
-however, granted cla.1mant an nward of c1dditional compensation. 
~qual to .112°.for 35% unscheduled di~~bility for his back 
injury. Claimant contends he is permanently· ·and totally· 
disabled.-

FACTS 

Claim~nt, a 32-year-old maintenance man.with Woodpecker 
.Truckiny of Ontario, sustained an in1ury to his back 011 June 
11, 1973 when he· slipped on some oil. Clairn~~t had injured 
his back in a previous motor vehicle dccident in 1968. The 
1973 injury was diagnosed originally 0s a severe lurrhosacral 
strain. Claimant underwent a myelogram and was released fo· 
regular work. in August 19 7 3. · 'The claim .was initially closed 
by ·a Determination Order, dated October J.2, 1973, which 
granted claimant temporary total. disability compe~sation . 

. , 

Claimant continued to have· difficulty with his back and 
was treated conservatively. In October 1975, Dr. W. rnuechtel 
reported.that claimant had undc~gone a myelogr{:lm in September 
1975 which had· .revealed. a defect .at th~ L4- LS level. ,On 

. Nov~mber 14, 1975, claimant underwent a hernilaminectomy and 
discectomy at the L4-5 level on the left side. This claim 
was reopened . 

• • t > 

_In ·May.· 19_76, Dr. Gnucch te.1. reported th cit claiman.t could 
return' tp a medium type of work. He 1:cported the recu .. rencc 
of· low back pain would be expected if claimant continued in 
~- lirie-of wbrk which requited heavy lifting .from a·siooped 
posftibn or heavy lifting above the waistline and head. He 
suggested claimant undergo vocational retraining to en~ble 
hi~ to perform work not rciuiring any of these movement&. 

A Second Deterrninot·ion Order, dated ,Tuly 14, 1976', 
awarded claimant additional temporary total disability 
.compensation and cornpensat ion equal to 32 ° for 10% unscheduled 
disability for his low·back injury. · 

In Aug~st 1976~ claimcin~ returned to rir. Gnuecht~l 
complaining of severe back pain. Dr. Gnuechtel performed 

:anoth~r myelogram·which was interpreted as boing insufficient 
so as to. re,quir·e additional surg_ery. 
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IRENIO V. GOMEZ, CLAIMANT
Harold'W., Adams, Claimant*s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CA E NO. 78-10,215. May 23, 1980

• • Claimant seeks Board review of the Referee’s -order
.which .found he was not permanently 'and totally disabled,
however., granted claimant an award of additional compensation
.equal to .112°. for 35% unscheduled disability for his back
injury. Claimant contends he is permaiiently- and totally
disabled.'

FACT 

Claimant, a 32-year-old maintenance man.with Woodpecker
.Trucking of Ontario, sustained an injury to his back on June
.11, 19.73 when he' slipped on some oil. Claimant had injured
his back in a previous motor vehicle accident in 1968. The
1973 injury was diagnosed originally ns a severe lunbosacral
strain. Claimant underwent a myelogram and was released fo-
regular work, in August 1973. ' The claim .v/as initially closed
by a Determination Order, dated October 12, 1973, which
granted claimant temporary total, disability compensation.

■ Claimant continued to have difficulty with his back and
was treated conservatively. In October 1975, Dr. W. Cnuechtel
reported,that claimant had undergone a myelogram in  eptember
1975 which had .revealed a defect ,at the L4-L5 level, .On
November 14, 1975, claimant underwent a hemilaminectomy and
discectomy at the L4-5 level on the left side. This claim
was reopened.

In May.'1976, Dr. Gnuochter reported that claimant c-ould
return to a medium type of work. He reported the recu.renco
of low back 'pain would be expected if claimant continued in 
a'line-of work which required heavy lifting -from a stooped
position or heavy lifting above the waistline and head. He
suggested claimant undergo vocational retraining to enable
him to perform work not requiring any of these movements.

A  econd Determination Order, dated July 14 , 19 76',
awarded claimant additional temporary total disability
compensation and compensation equal to 32° for 10% unscheduled
disability for his low back injury.

In August 1976, claimant returned to Dr. Gnuechtel
complaining of severe back pain. Dr. Gnuechtel performed
another myelogram which was interpreted as being insufficient
so as to, require additional surgery.
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In March 1977 r claimant began treating with Dr. 'Howard 
Johnson. Dr. Johns·on treated claimant with a plastic i acket . 
which immobilized the back .area. In May 1977, Dr. Johnson·"•· 
opined claimant should have addi tionai surgery t:o 'the .b,ack ··.:': 
and consideration should be give!"! to ·4- spinal fusion.·· •rt;e. · > 

, claim was· c1-gain ·reopened. 

· On .June- 20, · 197-7, claimant underwent ;mother mye.loqra~ · · ,.". 
· which.revealed "poor root sleeve. filling at -LS-Sl ort the ... · 

left. o{ marginal significance in the presence of previous · · . · . ·. · 
·surgery. No ·other lesion seen'!. Claimant ·was hospitalized·.: · 
with ~.diagnosis of nerve root impingement,· mechanical · · 
,instability of the back secondary to degene.rative· 'disc ·.: 
:disease. On·June 21, 1977, Dr. Johnson performed a lumbar· 
laminectomy-~nd lumbar fusion. 

·. _ ·rn March 1978, Dr. Johnson reported that wheri.claimant 
was active throughout the week he did very well. ·. He reported 
that. claimant was essentially pain-free at that time except 

· f()r.,.occasional aching. He concluded that .-.claimant's fusion 
. was. ,solid•. . 

,. .. \. 

._·•:· .. ,Claimant attended the William Callahiln Center in -June 
.1978. While at .the Center, he. was evaluated and tested -by ...... 
vari'ous medica 1 doctors.· . Upon his di schargc from the Center, 

.Dr. Lewis Van-Osdel, medical examiner, opined thiit claimant's 
vocatiqnal impairment w_as moderate. due to· physicaL. disability 

.. : .. ·• 
~· ·. -, : 
and:,.at:-least moderate due to intrinsic psych~·l.ogical dis~bffl..t/_· 
He. suggested that claimant had the capacity· for modera'te·: · · 
work~ Dr.-· Van Osdel -felt that claimant_ should do no liftlny 
over- so~·pounds or repetitive lifting o"ver 25 pountls or· .. • .. :,s, '.-··• 
repetitive bending, stooping, or twisting .. Claimant·· ·stat.ed-. .,-.: 
-that he had worked basically as a field laborer fo~ approxi­
mately 20 years, ·performed work as a janitor and also had 
worked on. an= a:=:;sembly iine. While at the Callahan c"i~nter_, .. · ... ·· 
Dr~·, Louis ,Loeb, a psychologist, reported .that claimant. wa$ ... . 
bnabl~ to do even th~ ~eading samples and could not ~ppaientiy 
cornprehe.nd ·the sta temen_t_s of. the t;ape recorded Minnesot~ · ·· ·' 
Multiplasi~:Personal~ty~Inventory. It was his _impi~~sio~. ·· 
that· claimant was rather content with his lot in life and· 
with his· c~lre~t level· 6f'-~ncome and he shoul~ be re~aided. 
as psychologically type· 3 and an unlikely candidate for 
return to -gainful empl9y~ent. · 

Claimant was re feried f_or re-ernployment. assistance. iri. 
September 19_78 by ,the Field Services· Division. lie _was.· · 
referred to Compreh_en_si ve __ Rehabilitation Services,. Inc . r .: ~ _·_:· : ·-

. • .. In~October· 19is;:or.· Johnson reported that the examina-
\: . t: tion and CMG: studies were normal and showed a so lid f us'1on. 
l~·--1-.\: . He. felt that claimant needed retraining or re-education into 
I· l lighter work. 
( .·1 · __ •_ •-•••-T-••- 0 ---• 

I • -• » ~. • • I 
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Iri March 1977,. claimant began treating with Dr. 'Howard
Johnson. Dr. Johnson treated claimant with a plastic jacket
which immobilized the back area. In May 1977, Dr. Johnson',
opined claimant should have additional surgery to the .back
and consideration should be given to a spinal fusion.' The. ''
claim was again reopened. ’ ■ •

On June' 20, '1977, claimant underwent another myelogram
which.revealed "poor root sleeve.filling at L5- 1 oh the /,
left, of marginaV significance in the presence of previous '
surgery. No other lesion seen". Claimant was hospitalized;
with a.diagnosis of nerve root impingement, mechanical
instability of the back secondary to degenerative' disc '■
disease. On June 21, 1977, Dr. Johnson performed a lumbar'
laminectomy and lumbar fusion.

In March 1978, Dr. Johnson reported that wheni. claimant
was active throughout the week he did very well. He reported
that, claimant was essentially pain-free at that time except
for.(.occasional aching. He concluded that ..claimant* s fusion ..
was solid.

; . : i.
v..'. Claimant attended the William Callahan Center in June

.1978. While at .the Center, he. was evaluated and tested by
various medical doctors.. Upon his discharge from the Center,
Dr. Lewis Van Osdel, medical examiner, opined that claimant's
vocational impairment was moderate due to physical, disability

cindtat-least moderate due to intrinsic psychological disability
He. suggested that claimant had the capacity for moderate ;
work. Dr.'Van Osdel felt that claimant, should do no lifting’^'•.
over'50' pounds or repetitive lifting over 25 pounds or - -'-v'-'
repetitive bending, stooping, or twisting.. Claimant'stated ‘ '
•that he had worked basically as a field laborer for approxi­
mately 20 years, performed work as a janitor and also had
worked oh an' assembly line. While at the Callahan Center., •
Dr. Louis .Loeb, a psychologist, reported that claimant was
unable to do even the reading samples and could not apparently
comprehend -the statements of the tape recorded Minnesota
Multiplasic-Personality■Inventory. It was his impression,
that' claimant was rather content with his lot .in life and ■
with his current level of' income and he should be regarded. .
as psychologically type' 3 and an unlikely candidate for 
return to gainful employment. . .

Claimant was referred for re-employment assistance.in
 eptember 19.78 by the Field  ervices Division. He was
referred to Comprehensive Rehabilitation  ervices, Inc.

In October' 1978,'Dr. Johnson reported that the examina­
tion and EMG;studies were normal and showed a solid fusion.
He,felt that claimant needed retraining or re-education into
lighter work.
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Thi nJ netc.• rminotio n On:hc i: , elated Oclol>c•r JO , 19"/8 , 
award,~d clc1im,1nt addit io: .al L:ci111 po1-~u·y total rlis c:tui lit·1 
compens..1 tion c1n ci compcn ~a t :.o ,·, cq uu 1 to JO -:, unscheduled 
d : sabili ty for h i s back in ,ury . 'I'his Detormin c1 L ion Orcier was 
re-eval 11c1ted c1nd an Orde r o n l{c r.n nsidcration, elated · ,Jc.1 nu ~n-~• 
18, 19 79 , awarded c laimant' add .1. LJ.oilc:11 compc n s.:itio n rcs't1,1tinq 
in clai.mc1.nt receiving a tot-al ziwa , d or compensatior, . eCJ Li,il to 
96 ~ for JO I unsch e duled disability fo r his back injuty a nd 
7.5° for 5% loss of the left l cq . . 

I n November 1978, Dr. F . i\ . Short r eported thc1t cla i mant 
complained of steady pain in the low back, wh ich was not 
·s e vere most of the time. Claimant indicated that sitting in 
his car sometimes aggravated h1s pc:tin as did l.iftinq o~ 
drivinq. Dr.. Shor t opin ed tha L claim.:mt' s condition wa ~; 
stationary and that treatment shou ld be discontinued. lie 
estimated the disability cluirnant had was in the 35-40~ 
range. Dr. S hort felt that vocational assist ance was needed 
because claimant had a problem of lack o f cduco.tion and poor 
motivation. 

Tn .:.111 interview wi th th e 1~1.:habilit.:1.ti()n c..:oordin.1Lor , 
cl aimant stc1tcd that he h ,1cJ ., third q1·acl c e duc.:.ition . li e 
~lso indi cated he had worked as a molder and illso as a 
maintenance supervisor for short periods of time in addition 
to· working in the fields. lie indi c ated that he h ad r.ontinuinq 
back .pain. Testing revealed thilt c l aima nt understood and 
could speak English, however , he could not re ud or· write 
English. Likewise, claimant spoke Sp,:rnish but could not 
read or write it. 

l\t the hear in<J, claimant tcsti f i ed that he w,,s plc1ced 
in a liqh t duty job at a community col let;e doinq lr1wn main­
tenance work. Ibwcver, he said he had to terminate this 
employment after one-and-a-hal f days because the physical 
activity was too strenuous for him. Claimant further test ified 
that h e had attemptt=d to work in the sprinq of 1979. for his 
uncle performi ng f ield wo r k. Ile indicated this ori(Jina] ly 
was to b e a supervisory job, but clc1im,:rnt a l ]c, icd th ;1t he 
could no t accomplish the job, as it r cc:uirc d too much wulkin y , 
and he terminated a ftcr one wccK b ec ause of his buck pain. 

-333-

A Third Oetcrmination Ordoj:, dated October 30,
awarded claimant additioi.al temporary total disability
compensation and compensation equal to ]0l unscheduled
disability for h s back inury. This Determination Order was
re-eva 1 uat.ed and an Order on Reconsideration, dated January
18, 1979, awarded claimant addiij.onal compensation rosultinq
in claimant receiving a total awa d of compensation equal to
96° for 30% unscheduled disability for his back injury and
7.5” for 5% loss of the left le(j.

In November 1978, Dr. F. A.
complained of steady pain in the
severe most of the time. Claimant
his car sometimes aggravated his
driving. Dr.  hort opined that c
stationary and that treatment sho
estimated the disability claimant
range. Dr.  hort felt that vocati
because claimant had a problem of
motivation.

 hort reported that claimant
low back, which was not
indicated that sitting in

pain as did lifting or
laimant's condition wa.s
uld be discontinued. He
had was in the 35-40%

onal assistance was needed
lack of education and poor

In an interview with the r*.,habili tation coordinator,
claimant stated that ho had a third ijrado education. He
also indicated he had worked as a moldcr and also as a
maintenance supervisor for short periods of time in addition
to working in the fields. He indicated that he had continuing
back pain. Testing revealed that claimant understood and
could speak English, however, he could not read or write
English. Likewise, claimant spoke  panish but could not
read or write it.

At the hearing, claimant testified that lie was placed
in a light duty job at a community college doing lawn main­
tenance work. However, he said he had to terminate this
employment after* one-and-a-half days because the physical
activity was too strenuous for him. Claimant further testified
that he had attempted to work in the spring of 1979 for his
uncle performing field work. He indicated this originally
was to be a supervisory job, but claimant alleged that he
could not accomplish the 30b, as it required too much walking,
and he terminated after one wecK because of his back pain.
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The Referee found that. claimant had not proven he was 
permanently and totally disabled. llc found that all the-.- . 
examining _physician_s felt that c1a.imant. was c_c1pnble of. li°ght 

· ·work' acti~ities. The R~feree riot~<l that claimant had ~idea 
good' ·recove_ry from his two back: surgeries a~ thoq<Jh he had a . 

; _·serious and permanent rest"riction in the use of his b·ack· .. 
-~h~ Referee felt that claimrlnt had resisted rehabili~ati6i 
efforts ~.ma had. not· given them· an opportunity to, find him .1 

job. Nevertheless, the Referee concluded that claimant had 
a sever~ loss of earning capacity inasmuch as he was fbreclosed 
•~ibm ~ny and All ·moderately he~vy·wor~ activlties,-~h~~h . 
incltided field ~ark .. Th9refora, ~he Bcfciee awardrid ql~imant 
addition~! compcns~tion equal to 112° for 35t unsched~led: ~ 
disabili·ty f_or. hi°s l<?w.'back injury' in addition to his ·previous 
awards. · ' ·· ' . :· .. .. . 

BOARD: ON DE . Nov·o REVIEW '. .. > 
.. • .' ' .... , 

· : .. · ·,·: 'The Board, after de nova review, reverses the. Re fere~ ,' s 
order~ The Board has been qiven de novo review pow~~s-·in · 
these cases. In the n01;mal cuse, the Board _relies upon and 
it is incumben_t upon the parties to frame the .issues ·Which . 
they ·aesire·. the Boarp to· review. In this ·case,· th~ State . 
Accident ·insurance. Fund requested the Board affirm the • -. · · 

.Referee's. order.- Howeycr, th1'"? Board, in cxc r:cisinq. its- de :;· 
. ,i -i~.9v.o ~evi~~- fJ9'.'-l·er, ,f_i~ds th0_t _ t_he aw.urd of ,th<~ Referee- .. is : . 
• .excessive and. is not supported by the evid_ence .in this. case-. 

- •• .- � • • • • • 

t ,:, ' _:. ~· .: .. • •.••• • •• 

. The· .!J:foard notes as' did the Referee thht the mii'j 06ri ty. ~f ,,tie; 
doctors concurred that claim,rnt could perform light· tr/.··· ·· 
m<?dera_te work.. Claimant has not cooperated to the- furthest 
extent' with· the reh·abi 1·1 ta t1.o·n · ef f~rts _offered to ·,him: · · . .· : 
While' it is true that claimant .is b~rrE.?d from any_ ·q_the:r:-,:· ;,; 

. forms of 'work' he had previously done, the Board ·aoes ·not:·,_-, ... 
: . find·· claimant:· has established that he -is permanently. and-.... ·.· 
• • • • • . .. ' , . . • : • • • • . ' •S .. 

'.' ·totally .disa_bled· or that he is <::ntitled to an award of .. : 
comp~nsation. granted by the ·Referee.· The l3oard, after·· ·- .. :·· 
reviewing' all the evidence in this matter, finds that t~e _.. 

1 Deterrnin•a\:ion Order of 'January J.8_,· 197 8 correc"tly compens.~t~d 
.· ··clai'111ant for his .loss of wage darning capacity. Tl?,erefore, .. 

the·Board·drder~ that Determination aider be ieinstated and· 
affirms that Determination Order. 

ORDER 

The Referee's order, dated August 27, 1979, is reversed 
:in its entirety. 

, The Determination Order, dated January 18, 1978·, ~hich 
granted claimant an ~ddition~l award of 101 unscheduled 
disability, making a total award o-f compensation in tqis 
matter equ~l- to 96° for 30% unschedul~d disability for· 
claimant's low 'back injury is restored and affirmed~ 
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The Referee found that, claimant had nob proven ho was
permanently and totally disabled. Ho found that all the-- -
examining physicians felt that claimant was capable of,light

■ 'work activities. The Referee noted that claimant had made a
good' recovery from his two back' surgeries although he had a

g’serious and permanent restriction in the use of his back',.
■ The Referee felt that claimant had resisted rehabilitation-
efforts and had.not'given them'an opportunity tOi find him a
job. Nevertheless, the Referee concluded thcit claimant had
a severe loss of earning capacity inasmuch as he was foreclosed
'from any and all 'moderately heavy'vs^ork activities, which
included field work. .Therefore, the Referee awarded claimant
additional compensation equal to 112° for 35^. unscheduled-
disability for. his low.'back injury in addition to his previous
awards. ' ' " ’ • -. ,

O

BOARD ON DE'NOVO REVIEW ' . .

' ' ' 'The Board, after de novo review, reverses
order. The Board has been given de novo review
these cases. In the normal case, the Board rel
it is incumbent upon the parties to frame the -i
they desire.the Board to'review. In this -case,'
Accident -insurance- Fund requested the Board aff
Referee's, order. However, the Board, in cxerci
.'np'vo review power, ^finds that the aw.ard of the
exe'essive and. is npt supported by the evidence .

the Referee's
powers in
ies upon and
ssues-which
the  tate
irm the - .
sing . i ts de
Referee.is :
in this, case. O

The--B'o'afd notes as' did the Referee that the ma'j ori ty ' of ^.the
doctors concurred that claimant could perform light' to .'
moderate work.. Claimant has not cooperated to the- furthest
extent' with' the rehabilitation efforts .offered to'him. ■' . .. ,
While' it is true that claimant is barred from any,'other,. m ■
.forms of'work' he had previously done, the Board does not,,.,. ...
find''claimant-has established th.at he is permanently. and. ....
•'totally .disabled' or that he is entitled to an award of
compensation, granted by the ‘Referee. The Board, after
reviewing' all the evidence in bhis matter, finds that the

, Determination Order of January .1.8, 1’97 8 correctly compensated
“claimant for his .loss of wage earning capacity. Therefore,.,
the■Board■orders that Determination Order be reinstated and'
affirms that Determination Order.

ORDER

The Referee's
in its entirety.

order, dated August 27, 1979, is reversed

The Determination Order, dated January 18, 1978-, which
granted claimant an additional award of 10% unscheduled
disability, making a total award of compensation in this
matter equal to 96° for 30% unscheduled disability for
claimant's low 'back injury is restored and affirmed.
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CASE· NO.· 79-1310 ·May·23, 1980 

DONALD HOLLENBECK, CLAIMANT 
Flaxel, Todd & Nylander, Claimant's Attys. 
Velure, Heysell & Pocock, Employer's Attys. 
Request for Review.by Claim~n~ 

The claimant seeks ·Board· review of the Referee I s o.r'<lcr 
which affirmed the award of co1npensation qrantcd by the 
Deter;mination Order. Claimant contends he is 9ntitled to an 
increased award of comp_ensation for permcment partia 1 rlis-
abi li ty. . 

·Fl\CTS· 

Prior to this injury·~l~imant had been t~cated by nr. 
Robert Chiapuzio for a stiff neck problem a numbe1.· of yc.irs. 
Claimant ·a1so was trea tcd for an · inner ea'r• probl0m and low 
back trouble, ·,which he· h.:id for 20 pl us years. This problem 
was increased by bending and lifting. Dr. Chiapuzio diagnosed 
degenerative disc disease ·of the cervical. and lumbar spine', . 
rheumatoid arthritis and probable Mcnicre' s syndrome. 
Claimant·also·h~d ~iffi~ulty with his ri~hi shoulder which ' 
was diagnosed as_ tendinitis of the long head of the ri<Jht 
biceps and bursitis_of the right shoulder. 

- Clainian t, a 52'""year-old beer driver s.:ilcsman with Ralph 
Thrift, Inc., on January 6, • 1978, injured· his back when 
while putting kegs of beer on a shelf he slippC!d. ':'his 
injury, was_ diagnosed as un acute. lumbar str.:1in_. :Dr. Chi.::i.­
puzio ;-el eased claimant for _reqular work on January 2 5, 19 7 8 
and foul).d his condition medically Stu tionary on that s.-,me 
date. 

A Determination Order, d,1tcd March 30, 1978, awarded 
claimant .t_emporary tot.J.l disability compensation. 

_In July 1978,. o'r. J. K. Ber:t reported claimant had a. 
history of back pain in6rease~ with lifting, be~ding and 
driving a truck. Claimant indicated this back pain had 
become more severe recently. Dr. Bert diagnosed spondylosis 
of the lumbar spine with an acute injury. Claimant failed to 
improve with conservative care and c1fter a mycloqram, claimant, 
on }\ugust 3, 1978, underwent· c1 lamincctomy nt L4-L5 bilater­
ally. In November 1978, Dr. I3crt concurred with claimant he· 
could not return to his previous job. 

Dr. Dert,. on January 12, 1979, reported claimant's back 
had a good range of motion. lie felt this claim could be 
closed on the bas is of mrn1e rate irnpai rme nt based on p.:iin. 
Dr. Bert felt claimant was permanently restricted from heavy 
liftin0, stooping or bending. 
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WCB CA E NO. 79-1310 May 23, 1980

#

DONALD HOLLENBECK, CLAIMANT '
Flaxel, Todd & Nylander, Claimant's Attys.
Velure, Heysell & Pocock, Employer's Attys.
Request for Review by Claimant

The claimant socks Board review of the Hei’erce’s order
which affirmed the award of comper.sation qrantod by the
Deterrnination Order. Claimant contends ho is entitled to an 
increased award of compensation for permanent partial dis­
ability.

•FACT -

Prior to this injury ’‘claimant had bee
Robert Chiapuzio for a stiiff neck problem
Claimant also was treated for an inner ear
back trouble, ‘which ho-had for 20 plus yea
was increased by bending and lifting. Dr.
degenerative disc disease of the cervical,
rheumatoid arthritis and probable Meniere'
Claimant also-had difficulty with his righ
was diagnosed as tendinitis of the long he 
biceps and bursitis of the right shoulder.

n treated by Dr.
a number of years.
problem and low
rs. This problem
Chiapuzio diagnosed

and lumbar spine', .
s syndrome,
t shoulder which
ad of the right

Claimant, a 52-year-old beer driver salesman v;ith Ralph
Thrift, Inc., on January 6,-1978, injured'his back when
vdiile putting kegs of beer on a shelf he slipped. "^'his
injury, was. diagnosed as an acute, lumbar strain. Dr. Chia­
puzio released claimant for regular work on January 25, 1978
and found his condition medically stationary on that same
date. ‘

A Determination Order, dated March 30, 1978, awarded
claimant temporary total disability compensation.

In July 1978,. Dr. J. K. Ber.t reported claimant had a
history of back pain increased with lifting, bending and
driving a truck. Claimant indicated this back pain had
become more severe recently. Dr. Bert diagnosed spondylosis
of the lumbar spine with an acute injury. Claimant failed to
improve with conservative care and after a myelogram, claimant,
on August 3, 1978, underwent a laminectomy at L4-L5 bilater­
ally. In November 1978, Dr. Bert concurred with claimant he*
could not return to his previous job.

Dr. Bert,, on January 12, 1979, reported claimant's back
had a good range of motion. He felt this claim could be 
closed on the basis of moderate impairment based on pain.
Dr, Bert felt claimant was permanently restricted from heavy
lifting, stooping or bending.
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!":T-::•1 ::i· ,,:::-~:' · . · . - -- - · • · ,. , . '.,, 

!--~ l ·-: ·' · A Se'concl '-Determina ticin ·order, dated February 6, ,.1979, ····., , • . 
.. ·r··-·1 . awarded claimant additional temporary total disability· .. o··. 

:. r' : ..... ' . ,compensation and compensation equal· to -32° for 10·% unschednlc'd .. 
1· .. :_- •• ••·• disability for .. his-·back in'jury. <-.-

::).r~: .... :. · . ··:·. ·· · . In August. 1978·, clai~ant exp.eiienced bre.J.thin~r d'.i'.f~i•~~:lt:-::_ :._ ·. 
·, ·.· ·· _,•ies.·_claimant had a history of smokin9 cigare~tes=. ln /\pril. '· ::. 

·' ....... 1979,· Dr. Chiapuzio. indicated claimant was advised, nae to· 
··> :~- :· ,.. ._-_ .. ·: wo~k ~~ue to his ~ung condition. . . ·- · 

r· ... 
·~. • r • •. · • .' • ' • • • . 

'· · :·.. · _ .,:.: .... Clai~ant continued tp complain of back. pain after. ·the: . 
·-. issuance of the Second Determination Order. · In March': 1979·,: .. 

. ::. 

,' .. ·· ·-·--· 
·· · ._, Dr. Bert had ·opined ·claiman.t's condition· was medically.-:: 

.' . ·. · : .stationary· and he could perform light to light-moderate. : . 
work, with· no lifting .of over 20 pounds, ri.o frequent stooping:· . 
~r bending~~~nd no prolonged standing or: sitting: 

. . 
• +•- - - --

.. i ' 
l..:.. --- . . ,. • . 

.. l · ·. .- . . : . ·- . .. . . . . .-
·. ;"':·:;._._, ;· .... ·· ,:_. QJ'.l May~'- 1979!· claimant, w~th assistancE'! _from? private.'.,: 
· •.'j._ ___ .! ::. • .,· _. .. -, agency., obtaii:iea a JOb as. ar:i es~ima to:- for an ~lcc:tn.c · ·· 
. ·,.·1·. ''. ·.; ... ~mpany. • .Cla;rnant was :required .to drive a v~hicle. ahd· :·:·,... ·· 
· :-. ----;· , ... -· •. pe~f';)rl!_l, s~pply '?le:z;k _ dut~es •. Cla~man.t cont~nued to·. complain 

... · .. , . · ;:-. :' ·. · of d1.ff1cu-l;.tY.-.with his. back .. ·Claimant _conti,nued to-wear a:, .. 
,.-·!--,-.... ,... ba~k.brace and; use pain n:iedication for-his·_back pain·., ... • ... ',. 

,, I •• • • • . • ,. • • . • • • • • • • 

.. '." 1·-:·:'!.. ·. Claimant testified he has a high schoo_l educa~ion .ana::· . · 

.. i". ·-:-·-·1•: ·· has worked ·as a longshoreman, truck driver, sC?rvice statio·n· ·,. ; ·: ,.: f . · .. · -~-~-~~nda:r:i,t, ,_. sawniil~ W';)rker,. and be~_r salesmqn. f;Je :said· he ·has·.·· 
•.• •• -~--~ !_ ·:: • _· consta11t: ?11;)\o! paq:~ __ pa1r:,. which extenc;is into his r.'i-gl'.'tt; -h~p and:,. ~ · : I I . . • . .::· . . . . . . . · · -~ ~~:,f~-~-.. -._~ -~e~ --a~~-----:~-~- ~-n-~~~~sed by activity. Clai~nt al~o ··bas_ .a· ·s·~:;~~-~~~ · • · 

'L . .. :: : 'connected disabi·lity for rheuma.tism in his foot und ·rower: C • ' > L .. J :-.- ' leg.-'·:: In h~:s. c_urrent j~b as -an ·estimator,· he' works' .for his':;· .. ·.: _.· 
.· 1 _._·!,:--:.,.. brother and does estimating, delivers parts,,pcrforms cleri·cal. 
. 1- ---H ··· .. ·. :' · dutie_s .. ~n<;} c~~·cks work~rs on various job sites... . . . · 
.. : ' I ' . . .. , . ,. . , . . . ' . 
:.·.'_-:-_i_ ..... :1, · :'..· .. '.; .· .. The Refer.:ee_, . a ftcr · considering · all the . evidence,. ·found:, . 

- 6laimant·had not suf~ered greater.permanent p~rtial disability. 
:·· :-j:'.·_.: ·,_. from·his· indu~trial .injury thari awarded .. ·Thercfo·re, the .. 
. :--. -. ~:T.-· ->.· ·. ,' . Refere~' a'ff_ir'm.ed the Determination Order. : . . . . . •, ,, 

....... : r· --:-:-:·-'"·- u---;•· ·--:-· - -· ....... - . � • •• 

/t.'.:f ::;_ ; :• :i:'./: :_ '_; < i ,, '., .... ' 

'J_- :,r · ..... _·. . -. ; :. .. 

' .... • 
i· -·: 
~ . ! .;, L ... : 

'!,"·:) . ; 
I ~ • •• i u I ~ 

, ,'I . 

.. : 

. - \ '~ . 
... 

•• I .... ·-- '. ;. ; .. 
i • .. ; ... 

. t" ·' 

. t·:· .. 'j· .. 
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A  econd -Determination Order, dated February 6, 1979, 
awarded claimant additional temporary total disability
compensation and compensation equal'to -32° for 10% unscheduled
disability for his back injury.

■ ■ In Auqust 1978, claimant experienced breathing di'fficult-
-■ies. Claimant had a history of smoking cigarettes. in April
1979, Dr. Chiapuzio- indicated claimant was advised, not to'
work due to his lung condition.

, . Claimant continued to complain of back pain after the;
• issuance of the  econd Determination Order. ’ In March. 1979
.Dr, Bert had opined claimant' s condition' was medically
stationary and he could perform light to light-moderate. ;

- work, with no lifting of over 20 pounds, no frequent stooping :
or bending,- and no prolonged standing or^ sitting.

. On May 1, 1979, claimant, with assistance from a private,
.agency., obtained a job as.an estimator for an electric'

. company. Claimant was required to drive a vehicle, and' .
j. perform supply clerk duties. . Claimant continued to complain
of difficulty with his back. Claimant continued to-wear a--
back,brace and use pain medication for his back pain.;.-.

Claimant testified he has a high school education .and.
has worked as a longshoreman, truck driver, service station /

. attendant, sawmill worker- and beer salesman. He .'said he has
constant i-lpw back pain which extends into his right hip and,-

'leg and is increased by activity. Claimant also'has a service
connected disability for rheumatism in his foot and l'ower "
leg.‘\ In his, current job as an estimator, he worksgfor his /
brother and does estimating, delivers parts,■performs clerical

' duties and checks workers on various job sites. .

. The Referee, after considering all the evidence,, found
claimant had not suffered greater permanent partial disability
from his industrial in jury than awarded. Therefore, the 
Referee affirmed the Determination Order. ’ .
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ON DE NOVO REVIEW 

The Board, after de ;1ovo rev 1ew, modi f ics, · the Re tcree' s 
order.· The evidence indlcates claimant had several prc­
exi::;tinc3 problems, but Wi:ls· st.i 11 able to perform his job, 
After his 'injury in January 197'8, he could no lon<Jer pi:::rfonn 
his job. Further, s ubscqucnt ·to this injury, l"lr. Bert 
placed the following limitations on cl~imant: no liftinq 
over 20 pounds, no frequent stoopinq or bendinq, no prolonged 
standing or sitting. ~o limitations had been piaced on 
claimant·:prior to this injury. The n_oard finds that the 
evidence in this case establishes claimant has suffered mort. 
loss of wage earning capacity than c1warded. Therefore, the 
Board grants claimant an award of compensation equal to 80° 
for 25% unscheduled disability for his low b,:tck 1nJury, 
representing his loss of wage ear nin,; .c<1paci ty. 

ORDER 

Th8 Referee's order; dated October 12, 1979, is modific,rl, 

Claimant is hereby qranted an award of cornpensution 
equal to 80° for 25% unscheduled disability for his lo~ back 
injury. This is in lieu of all previous awards of unscheduled 
disability granted for this inJury. 

Claimant's attornei is hereby granted as a reasonable 
attorney's fee.a sum equal to 25i of the increased compensa­
tion granted by this order, payable out of said compLnsation 
as paid, not to exceed $3,000. 

WCB CASE NO. 76-4242 

JOSEPH JENSEN, CLAIMANT 
Yturri, Rose & Burnham, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

May 23, 1980 

Claimant seeks Goard review of the Referee's ord(~r 
which affirmed a Determinatio11 Ord~r which qranted temporary 
total disability compensation throu,Jh Jw1e 30, 1975. (~lai1. ..1.:1t 
cor: tends he is ,~nti tled to temporary total disability !'rorn 
June 30, 1975 through July 24, 1978. It was stipulatod at 
the hearing the the claim was reopened as of July 24, 1978. 
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BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies, the Refreree's
order.' The evidence ind.i.cates claimant had several pre-
exintinej problems, but was- still able to perform his job.
After his''injury in January 19T8, he could no longer-perform-,
his job. Further, subsequent to this injury, Dr. Bert
placed the following limitations on claimant: no lifting
over 20 pounds, no ,fre.qvicnt stooping or bendinfj, no prolonged
standing or sitting. No limitations had been placed on
claimant--pribr to this injury. The Board finds that the 
evidence in this case establishes claimant has suffered more
loss of wage earning capacity than awarded. Therefore, the
Board grants claimant an award of compensation equal to 80°
for 25% unscheduled disability for his low back injury,
representing his loss of wage earning .capacity.

ORDER ' ‘ ,

The-' Referee's order,' dated October 12 , 1979 , is modified.

Claimant is hereby granted an award of compensation
equal to 80° for 25% unscheduled disability for his low back
injury. This is in lieu of all previous awards of unscheduled
disability granted for this injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee .a sum equal to 25% of the increased compensa-
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000.

May 23, 1 80WCB CASE NO. 76-4242
JOSEPH JENSEN, CLAIMANTYturri, Rose & Burnham, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board -'review of the Referee's ordc^ir
which affirmed a Determination Order which granted temporary
total disability compensation through June 30 , 1975. Claii. a:it
contends he is entitled to temporary total disability from
June 30, 1975 through July 24, 1978. It was stipulated at 
the hearing the the claim was reopened as of July 24, 1978.

-337-

, 



 

          
           
         

          
       

   

        
         

       
          

           
       

         
         
          

           
     

          
       

          
     

          
       

          
           

       
            

         
            
   

 

       
            
           
         

          
         

           
           
           
 

         
        
         
 

I 
~ - ... 

,; 

. •-· 
; 

• ••------~• n 
; 

! 
! ... 

i. 

FACTS 

Claimant, a 51--::y_ear-.old · teacher wi.th. ,\ch j .. n-, ,, ; ,b J:L ,_. 
School, s\~s_t~ir)'ed_a··comp~nsabl0 injury on Moy a,· 1973 to. h_is .. 
back·.w~ei:i_·h~ fe1l'on ·sorn¢ steps. This· injury was di.u.qnosetJ 

.. as, a· he:i;ni!'?-ted_ disc._at the ,L4-LS level. Claima_nt. u_nd1;1~e.nt 
· · a· inye_lpqrarh .anc1, _6_n -~Jc1y 31, · 19 7 3 a· 1ami,notomy with excision 

of -the~.· lumb_'osac:r;-a1 4isc . . 
. ' In January 197_4, Dr .. _Auqustus 'l'anak6 r,eported cla.irnant 

. had -~~velqp~d numbness :in both hands. He fe 1 t ciaim4nt , 
develope_a ·. ulna_r: pre·ss ure neuritis possibly from leaning,-on. · 

-•·ni's :elbows.· whi :ie re.coverinq from .his back. surgery. Claimant 
:':'.:ilso had a he~nL:i ~hich had developed ilftc_r he had t,ritiped 
·ov·er· a _h_ose. in J1~y. 19 7 3. - . . 

.··-, ... . . . . :. •. 

. Dr. Howard" ,Johnson, in May 1974, i~elatec1 cla.im~nt's 
nerve loss had gradually incrc<1sed in severity. ·He fe 1 t· .' 
this problem Wq,S related to pressure on the nerves which·· 
developed whi_le claimcint was hospitalized.~ncl related to.the 

'iios'p"italizatirn1 for treittment or'- claimant's •back injury. 
Dr. Thomas H_en$On opined claim.mt hacl · bi laterr1l ulnar nerve 
pa_lsys: wh'ich \•i~r.e' dµc to press_...1re or traction_ • 
- : ._I-. • -

On June 4, 1974, the· State l\c::c.:ident Insurance ·Filind•·.- ;: 
(Fund)- denied responsibility for Lhis condition. 

- 1 ~ ... • : ' . ~ . . • . ... - • ,?-, 
.. 

:,-·:.:,,•.Dr.. 1\1 ·H. -Kuykendall, on Oct.obe1: 26, 1974·,· performed· a 
.trans.plant· of ·the lcft-.. •uln<11: nerve. · ·• ·, ·, :·:-

.:..:.-
On Novernbcr·15, 1974, .:1 r;t-.i.pl1l..-1ti0n prr,,:idcd the Fund 

accepted the left in9uinc1l hend.a ,rnd l:hr::· b.i .. L1tcr<1l tardy 
nerve condition and pay t.cnpo i:.:n-y t(:-;tal dis ;ibi Ji ty r.ompcnsa­
tian from November~ 23, 197 3 unLil the cl,1im was closed. In 
December 1974, tho h0rn:i.a was surqic,7lly rcp.:iircd and the 
right u-lna·r .,ner\:C ,,-.:1t the, ;c·lbow was·-. trc1ns{>Lrn ted on ,Tune 3, 
19 7 5 by Dr. Kuykcni:1u 11. 

1• - ' 1. 
' • - ~n .., 

On Nove:;mbcr lJ,. l.9."i5,-. D.r.. -Eliyl-:•.:!n::.-:111 1:cported ·,cl..:timant 
had mild trouble with the riqhl: hand and no ·t.:~oub'le -.-lith'·t.he 
left hancl .. l·lt~ felt _clrLi..ITiant l1u-cl ~1 r)c:rrnc.inent c~is~1bil:it.)' -~ 
ratin9 of: 10'6 .loss of the ri~Jh".:. hell'<:: ,1t: the wrist. 

·:,\ Determination ·6racr·, dated F'd::;r...1aP,1 27, 1976·,; __ ,;runt0<l 
cl'ainjirn t; tempbr<1r.y _t9.tal. clisabi.l.i t:-,-· ._cor:1pE~i·1sa !:ion r'1~orn.: r-bi ~~:: 

··16·, "1973"th1~ou·oh Jt.n1'c 30, 1975 less lime, worked, .com1x•nsation 
equi.l'l to 48° ·.fc;r 15} 1111sch~,~]_u.l<::!d di.::.;abi.1.ity fcir' his b~1ck. _· 
inj,Ury and compcnst;tion .. ccjlWl t:o 1::i'; 1:or. 10?, J.c,ss oi: tnc 
right forearm. 

In November 1976, Dr. :rohn:~on opined cL1i1!1ant's pcoblcm• 
was c;enorali zed ,~rthri tis_ of the l 1mu),.ff spine:: due to ck!qcnc-;~a- Q 
tive disc disease. lie aclvis,2c1 claim.:1nt do. i::,;ometric e:-:ercises W 
and use· ·aspirin. 
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Claimant, a 51-year-old teacher wi th . Ad; :i ;:n
 chool, sustained a 'compcnsablo injury on May 8, 1973 Lo. his
back-.when h^ fell'on 'some steps. This' injury was diagnosed
as a' herniated disc, at the _L4-F5 level. Claimant underwent
a'myelogram and. 6n .May 31, '1973 a ’laminotomy with excision
of the; lumbosacral disc.

In January 1974, Dr. Augustus Tanaka reported claimant
-had developed numbness .'in both hands. Ho felt claimant
developed .ulnar pressure neuritis possibly from leaning on.

; Hi's 'elbows' while recovering from ,his back, surgery. Claimant
:.also had a hernia which had developed after he had tripped
over' a hose' in .May. 19 7 3.

Dr. Howard' Johnson, in May 1974 , related claimant's
nerve loss had gradually increased in severity. He felt'v
this problem was related to pressure on the nerves which"
developed whi.le claimant was hospi ta lized. and related to the

‘hospitalization for treatment of claimant's -back injury.
Dr. Thomas H.enson opined claimant had' bi lateral ulnar nerve
palsyswhich w'cre.duc to pressure or traction. . .

On June 4 , 1974, the- tate Accident Tnsuj'ance FUnd- -'
(Fund)- denied responsibility for thi.s condition.

Dr. A1 H. Kuykendall, on Octobo]' 26, 1974 ,' peffofmed'a
.transplant'.'of • the lof t.‘ul a'r  erve. "

On November 15, 197 4, n stipul.ar.lon provided the Fund
accepted the left inguinal lie-rnia <inci the b.i. .i.n tcral tardy
nerve condition and pay temporary tcita.l disability compensa­
tion from November 23, '1.97 3 iinti.l the claim was closed. In
December 19 74, the hernia was surgica.lly repaired and the 
right ulnar ..^nerye-rat the, bow wasv t );ansplan ted on June 3,
1975 by Dr. Kuykendall.

FACT ...

m

%

On Noveml.'ier 13,. 19.75,-. Or. •Kuyten'i.all ioi;'OrtGd 'claimant
had mild trouble with the right han.d and no -cjroub'le v/ith' the
left hand. Me felt .c.laimant had a permanent d.'i:sab.'i..ldty .
rating oi: 103.loss of the right ha/'c at tiie wrist.

Deterinina tion '.Order , dated i'cbj.'uary 27, 19 76 g.rant.ed
claimant' tempo.rary tpta.l disability .corapensa tion from. May.
■■16', ■'19 7 3' through June 30, 1975 loss Liinc- worked, .compensation 
equal to 4 8'^ '.for 153 unschec'l.uled disabi.lity for’ his back,
inj.ii.ry and compensd tion. o'qual to 15'"' for. 103 loss of tnc
right forearm.

In November 1976 , Dtr. Johnson opined claimant's problem-
was generalized arthritis.of the lumbar spine due to degenera
tive disc disease. He advised cl.aimnnt do, isometric exercises
and use''aspirin.
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-Claimant- attenrlecl the 1-Jilliam Callahc1n Center in :ruly 
1978. Dr. Daniel Ho.lfe, ty, rnec1iccil oxa~iner reported claimant 
continued. to complain of richt leg anq low ·bark pain. · lie 
felt claimant's resid, ul back .:rncl leq pa.in were due to ,. 
degenerative arthritis. Dr. Halferty f e 1 t c luirnan t should 
engage in "low stress c1ctivit..y if he could vary the uniount 
of continuous.time that he is on his fcet 11 • 

In Oct.ober 1978, Dr. Johnson .reported clc1irnant hact an 
"acute flare-up" of his condition·wh1.le <1t the Callahc1n 
Center: A stipuiab.on, dated April 11,· 1978, reopened the 
claim effective July 24, 1978 for this exacerbation of 
claimant's·back symptoms. 

Claimant tcsti ficcl. he worked full time·· as a school 
teacher from Auyust 1974 thrpugh the end of the school year 
in May 1975. He was offered a job as a teacher for the 

1975-76 school. ~ear, but tucned it down because the standing 
increased his· back and leg pain. Claimant did teach 0s a 
substitute teacher and was workin0 full time bt the end of 
the school year in 1976. Claimant suid he performed no work 
from June 1976 to July 1978: 

,The Referee found the evidence did n6t indicate claim~nt 
was entitled to additional temporary total disability. 
Therefore, the Referee affirmed the Determination Order. 

BOARD ON DE NOVO REVJ.El.v 

The Board, after de nova review, modifies the Referee's 
order. There is no evidence in this case to support the 
termination of temporary total disability compensation ori 
June 30, 1975. Dr. Kuykendall, on November 13, 1975, reported 
claimant had mild trouble with his right hand and no trouble 
with his left hand. He felt the claim could be closed. The 
Board finds claimant is cnti tlcd to additional tem.porary 
total disctbili ty compensation from June 30, 1975 through 
November 12,· 1975. 

The Board finds that. claimant is not entitled t.o any · 
additional temporary total disability disability cornp0nsation 
beyond November 12, 1975. The evidence indicates claimant 
worked during the 1975-76 school- year. There is. no medical 
evidence he ·was unable to work after November 12, 1975 
because of his back impairment. 

ORDER 

The Referee's order, dated May 11, 1979, is motjified. 

· Claimant'is hereby· LlWqrded additional temporary total 
disability compensation ·from June 30, 1975 through November 
12 ·, 197 5. 

•• Claimant- attended the William Callahan Center in .Tuly
1978. Dr. Daniel Halfevty, medical examiner, reported claimant
continued, to complain of ric;ht leg and low’bark pain,. ■ He 
felt claimant's residual back and leg pain wore due to ••
degenerative arthritis. Dr. Halfcrty felt claimant should
engage in "low stress activity if he could vary the aniount
of continuous.time that he is on his feet",

• In October 1978, Dr. Johnson .reported claimant had an 
"aicute flare-up" of his condition'while at the Callahan
Center. A stipulation, dated April 11/ 1978, reopened the
claim effective July 24, 1978 for this exacerbation of
claimant's back symptoms.

Claimant testified he worked full time' as a school
teacher from August 1974 through the end of the school year
in May 1975. He was offered a job as a teacher for the

1975-76 school year, but turned it down because the standing
increased his- back and log pain. Claimant did teach as a
substitute teacher and was working full time at the end of
the school year in 1976. Claimant said he performed no work
from June 1976 to July 1978.-

'The Referee found the evidence did not indicate claimant
was entitled to additional temporary total disability.
Therefore, the Referee affirmed the Determination Order.

•BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. There is no evidence in this case to support the
termination of temporary total disability compensation on
June 30, 1975. Dr. Kuykendall, on November 13, 1975, reported
claimant had mild trouble with his right hand and no trouble
with his left hand. He felt the claim could be closed. The
Board finds claimant is entitled to additional temporary
total disability compensation from June 30, 1975 through
November 12, 1975.

The Board finds that,claimant is not entitled to any
additional temporary total disability disability compensation
beyond November 12, 1975. The evidence indicates claimant
worked during the 1975-76 school year. There is. no medical
evidence he was unable to work after November 12, 1975
because of his back impairment.

ORDER

The Referee's order, dated May 11, 1979, is modified.

• Claimant is hereby awarded additional temporary total
disability compensation from June 30, 1975 through November
12, 1975.
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. , Claimant's attorney is hereby grante·d .. as a ·reasonable·: 
·.·;·,-_:._attorney's.fee a_sum·e·qual to 25i.of the increased cpmperis.4.tion­

; · .. granted. by this order·, payable· ou't of said .compensation· ia_s i·· 

.. , .. . ,:, 
· pa1.d, not -to exc~ed, $750. · · · · , . -. : --~. ~ ... :·... . -.,, :-, . +: •• < I' I ... , 

. l ', .; ..... , 
• '• ' • • ~ ~-•1 -• • " ' • • ·I, " ~ .. :· . 

. I -,' : . "·' . . .. ,·. ·,r· 
' • • I 

· , r · ---1-
.. ' t• , •- •-~ ~ l ,/ ~~ • 

:;,,, 

WCB CASE NO. 
WCB CASm NO.· 

78-2884 
78-4942 

May 23 ,· -~98q ·. , .-,·; ·,. 
• ; •.. l­

•• ! .• 

I~: .,I : - • :-. ' ' 

: I. . i ; ' 
.. t···-·1-

.'i·, l 2~. i.' · · MARION .H. KIZER, CLAIMANT ! . 1 ·, f,:mmons, I<yle ,. Kropp & Kryger, 
• (_ • ; • •• : I !• ~- ; :._~ 

'· · :i,: ·! ,:; · Claimant_' s At tys. . . 
,· :; ' Thornis.~avanau~h, Ernploye~•s·Attyi. 

'•. 
•.1 .· • 

f-··---r:.-·.. · SAIF, .. Legal Services,. Defense Atty .•.. 
1---·,_ '.:---,---~~~ -~~~_U:_e_st -~-0!_ Revi_ew, by the SAIF 

, ~ : .... ', 
i.t • •.. 

I -~ 
r·•.c-l. ;:, : ' . The Stat'e Acc,ident Insurc:rn·ce Puna'· (Fund) and claiman,t. . ".t! .] see·k.Boar·a·review of the Referee's orcler,.as a'mended,-which.·'· 

':. :·:, set aside the Fu~d' s denial of his claim· and. remanded .ciairr;:_ .. ·t - ~ "· I . i '\mti•s claim "to it for' payment of all benefits ,he fs' _du0,;· .. .-: . 
f , • g·ran ted an attorney fee and approved the· deni a 1 of· Underwri LC rs 
L .. _ j, . . -.. ~i:-is~r9-nc;:-e Company.. The runq con tends. claim;:in t' s ir! j u,r:y.· and 
i . ; · · "'•the' rel a tea' 9xpense is· the responsj,bi li ty of. Unsie_rwri:.:c;rs ,-.. , 

.·\ - !. Insuran·:c_e <;:omp,any .. Claimant contends th~ Referee· correctly, 
I : decid'e·a· "this. case· arid i'f he didn It, the clt1im is comp"crisab fc r· -r as a new injury and is the responsibility of llndcrwri tc:rs·. :, 

Insuran_ce Company. , ..... '. 
' i 
l: -. l 

-.'1 ,­
· j ... ·1· 

I . 

I !-
,.. 1· 

, ... r 
. t ! . 
. ' .... ! 

' ' 
-1 I i 

.,_ . ~ - ; 

,. ! 

:r-:·.-·: 
! ____ .•. i 

I • I 

I 

I .. . . ··; 

j". --1 
I i 

'-· ·.' :· - . 

.~ .. 
! :·•:·. 

"j. � 

·_ •.,. _· -~-_T.he' 'tacts "1eadi~·g __ ~p to. thi~ claim arc snt fo_rth_-,;in." a, 
· · .. s,tfpµlat~qn· _at:tae:~ed, to this order·. . ,_, _, 

'. · .. 
. . o~ i1ar_ch ~, 19·79 ,'i claimant,. a 4 8-year-old automobile., 

dealer-trade driver:, _employed by Gu9rantee Che_vrolct. and __ ._. 
insured· by Underwriters Insurance Company, sus:tained i_njuri_es 
to hip, ribs and head when he "pas scd out" driving. a vchicl ~ . 
and went off the road •. Claimant .was hospitalized and he_ ha~ 
a. pacemaker inserted .. · ~t the. h·?spi tal, cl.aim<1nt was. :unable. 
to remember .exactly what· had happened to cause him to "go .. 
off_.th~· road'.'. ::or. Robert.Bende·r felt claiman·t could po~sibly 
have·h~d a St6kes-Adams· aitack .. Testing revealed clai~ant · 
demonstrated. evide~ce of ·sinus bra9y_cardia· -:,.,,{th. intermitten~. 
periods of asystole . 

In·June l978, Dr. Bender opined claimant's loss of 
consciousness while driving and the resultiwJ. ~otor vehicle 

·.' accident and injuries were due to a h·eart block or slow 
heart rate· ... Claimant had a history of dizzi_ness and liqhthead-

- ! · .,. · ednes·s.. Dr. Bender: did not feel claimant's p_reyious myocardial 
.(-----l'-' infar.ction itself had caused the heart block,.but felt it 
I ! a· t·--··i· . might be due . to coronary arte_ry. 1s e_asC:. 
I -~~--~-------•---•. -340-
:. - -- j - .. 
' ' ' ,. 
l , _! - . - ; .. 

·-
}7-r
! '■ I

1-

L'...

t-I::

Claimant's attorney is hereby granted.as a 'reasonable :
attorney's fee a sum equal to 25% of the increased compensation
.granted. by this ordery payable out of said .compensation'-’as 
paid, not to exceed' $750.

WCB CASE NO.
WCB CASH NO.

78-2884
78-4 42

May 23,. 1 80

MARION H. KIZER, CLAIMANTEmmons, Kyle, Kropp & Kryger,
Claimant's Attys.

Thomas-Cavanaugh, Employer's Atty.
SAIF, Legal Services,, Defense Atty.
Request for Review by the SAIF

The.  tate Accident Insurance Fund {F
seek.Board review of the Referee's order,
set, aside the Fund's denial of his claim-
"anf's claim to it for' payment of all bene
granted an attorney fee and approved the
Insurance Company. The Fund contends.cla
the' related’ expense is the responsi.bility
Insurance Company,' Claimant contends the
decided this'case' and if he didn't, the c
as a new injury and is the responsibility
Insurance Company.

'FACTS ■ -• • • -

und) and claimant^
.as amended, which, 
and. remanded -claim-
fits .he is due,;' -
denial of Underwriuors
imant' s in j ury. and
of , Uncierwriters
Referee correctly-

laim is comp’cnsab'l c
of Underwriters'.

^ .’;',The facts leading .up to’ this claim are set forth,-in. a,
stipulation attached to this order . ‘

On March 8, 19.7.8,; claimant, a 48-year-old automobile,
dealer-trade driver-, employed by Guarantee Chevrolet, and
insured by Underwriters Insurance Company, sustained injuries
to hip, ribs and head when he "passed out" driving a vehicle,
and went off the road. Claimant .was hospitalized and he had
a.pacemaker inserted.. At the hospital, claimant was. unable,
to remember .exactly what had happened to cause him to "go
off, the road". ..Dr, Robert Bender felt claimant could possibly
have'had a  tokes-Adams attack. .Testing revealed claimant
demonstrated' evidence of sinus bradycardia -.with intermittent
periods of asystole.

In June 1978, Dr. Bender opined claimant’s loss of
consciousness while driving and the resulting motor vehicle
accident and injuries were due to a heart block or slow
heart rate. , Claimant had a history of dizziness and lighthead-
edness. Dr. Bender, did not feel claimant's previous myocardial
infarction itself had caused the heart block,.but felt it 
might be due to coronary artery, disease.
--- ;---- -340- ............ ..
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On September 14, · 1978, the Fund denied responsibility 
for this in~idcnt. It had been denied by Underwriters on 
April 11, 1978. 

In Scptcrnbe1· 1978, Dr. Eldon l~rickson stated it was 
impossible to state.with c,·-rtainty whether or -not claimant's 
heart disease caused him to lose consciousness ~nd thus the· 
result.i.i:ig motor vehicle acci, Jen I:. However, he fcl t b21s.,d on 
events occurring be f,_·,re and after the c1ccidcnt .Lt w.1s hi CJh 1.y 
likely that the syncope leadinq to the motor vehicle dccidcnt 
~as the result of arteriosclerotic coronary artery diocasc 
which also had caus,::d the 1970 myocardi,:11 inforction. 

, 

In December 1978, Dr. llerb.....:.::.-t Griswold opined that 
while claimant was hospitalized after his accident, lw had 
periops of cardiac arrest and felt this probably was the · 
cause of him losing consciousness prior to his accident. 

The Referee, after reviewing· all the evidence, found 
the Fund was responsible for this claim. The Refcn:-e conc:l11c.!cd 
that claimant's ''blackot:ts" resulted from his initial indus­
trial heart conditiorr. The Referee· relied upon the reports 
of Ors. Erickson, Carter and Griswold. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, r~verscs the Ref0ree's 
order. /\n employer takes a worker as he finds him. In this· 
case, Guarantee Chevrolet hired claimant with his heart and 
psychiatric condition. Claimant, at the time of the ~otor 
vehicle accident, was within the course and scope of· his 
employment driving a vehicle for Guarantee Chevrolet. Under 
the rationale of Massachusetts-Michigan or last injurious 
exposure rule, it is apparent that claimant's injuries from 
the motor vehicle accident arc the responsibility of Guarantee 
Chevrolet. It hired claimant with his existing pro~lcms and 
hired him as a driver, placing him in a position of greater 
risk to injury because of his history of heart problems and 
blackout spells. Claimant's injury is directly traceable- to 

his work with Guarantee Chevro1ct and; therefore, arose out 
of that employment. The Board finds the denial issued by the 
Fund was correct and would restore ·and approve it. Therefore, 
the Board reverses thC:'! denial issued by Underwriters Insurance 
Company and remands this claim for the inj tirics as a result 
of the March 8, 1978 incident to it for acceptance and 
payment of cornpen~ation and ?ther benefits provided by law. 

'ORDER 

The Referee's ·order, dated November 21, 1979, as amended 
· on November 30, 1979, is reversed. 

-341- ---

On  eptember 14, 1978
for this incident. It had
April 11, 1978.

the Fund denied responsibility
been denied by Underwriters on

In  eptember 1978, Di'. Eldon Erickson stated i.t was
impossible to state, with C'-rtainty whether or ’not claimant's
heart disease caused him to lose consciousness and thus the
resulting motor vehicle accident. However, he felt bas.?d on
events occurring bef'rre and after the accident ,i.t w.is highly
likely that the syncope leading to the motor vehicle accident
was the result of arteriosclerotic coronary arterv disease
which also had caused the 1970 myocardial infarction.

In December 1978, Dr. Herbert Griswold opined that
while claimant was hospitalized after his accident, he.* had
periods of cardiac arrest and felt this probably was the
cause of him losing consciousness prior to his accidenu.

The Referee, after reviev;ing'all the evidence, fo\}iid
the Fund was responsible for this claim. The ig5fcree concluded
that claimant's "blackouts" resulted from his initial indus­
trial heart condition. The Referee' relied upon the reports
of Drs. Erickson, Carter and Griswold.

BOARD ON DE NOVO REVIEW ' ' ' . .

The Board, after de novo review, reverses the Referee's
order. An employer takes a worker as he finds him. In this'
case, Guarantee Chevrolet hired claimant with his heart and
psychiatric condition. Claimant, at the time of the motor
vehicle accident, was within the course and scope of his
employment driving a vehicle for Guarantee Chevrolet. Under
the rationale of Massachusetts-Michigan or last injurious
exposure rule, it is apparent that claimant's injuries from
the motor vehicle accident are the responsibility of Guarantee
Chevrolet. It hired claimant with his existing problems and
hired him as a driver, placing him in a position of greater
risk to injury because of his history of heart problems and
blackout spells. Claimant's injury is directly traceable to

his work with Guarantee Chevro'iot and, therefore, arose out
of that employment. The Board finds the denial issued by the
Fund was correct and would restore and approve it. Therefore,
the Board reverses the denial issued by Underwriters Insurance
Company and remands this claim for the injuries as a result
of the March 8, 1978 incident to it for acceptance and
payment of compensation and other benefits provided by law.

ORDER

The Referee's order, dated November 21,
on November 30, 1979, is reversed.

-341-
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State i\cciclent In:-;urancc Fund'~:; <'k:,·i,-!L nf Ui:i,,, 
ciai~ is restorea·and ·approved. 

Underwriters Insurance Compc1n 1 1 s clct1i0l is ~;ct ,:1:;idc· 
and this claim foe in·juric:;; ,JS zi result of Uw Mc1.rch 8, 1978 
incident is rem,1ndc~d l:o it for acceptance .:ind payment: of . 
compensa·tion anc.1 other bcnc"fi tc, providcc1 for undr:i- the . . 
Workers I Cornpensation .law~; of ()r,::,Cj011. f urth,:~r '· 1. t is ordered 
to reimburse the· S tel tc l\cci clcn t In!':, i: r,1ncc Fund f:or <1 ny 

, payments the· l;'und has madt) pui:suc1nt to the 1::crcrcc' s orc1c~. · 
• • I • ' ' • ... • ~ ' t 

Clc1imaht's utt_ornc/ is hereby i:;r;:tnted a· i"('ason,1blc::i 
attorney's foe for hi•:; se:cviccs in connection ·with t:ld.s · 

. Board review in the amount of $ 2 00, pc1 y.ab le by Uncle rw r i tcrs 
·Insurance Company. 

EXHIBIT IN THE CASE OF MARION H. KIZAR 

. The following will serve as the stipulation of fac,ts, 
by and between the parties. ' 

··.·· The claimant, Marion·H. Kize·r, is 49 years of age; 
:~'2" ·an~ ~eighed approximately 390 pounds • . . . 

: .. on··May 14~· 197'0·,··he was employed by the Benton· County_.. 
She,riff' s ,of·fice and· h·ad been so employed at the Benton 
Counth Sheriff's Office for 9 1/2 ye'ars. Oh ·May 14 ,· 1970,: 
he was ··s·erving' a woman with a subpoena on an incline· ter-· ,: ' 
rain. · ·She·· attempted- to· ·elude ser·vice; which resulted ih' 
the claimant ·chasing 'the woman up an inclined hill to'·rriake · 
,.serv'ice.· At: that "time h~ · sustained a mvocardial infarc- · ".:·, 
fion both. anteriorly and po"steriorl'y, a~d c'ame tinder the ' 
care of Dr.· Eldon Erickson. · He was off work until August' 

'·l, '.1970. He then ·returned to duty and was. able to engage · 
in all of his prior activities with the exception of some 
exter~ional shortness of breath upon climbing long flights­
of stairs .or othe:i;- strenuous activities such as long walks 
·at a·rapid pace·, or simil21r act:.iv:i.ty. However, he was , 
·able' to elk hun't, deer hunt arid enqage in his normal· patrol· 
au't'ies. He was suf ferinq no a1\crin£-1. or.· other s"ymptom::i. tolog'y • 

:. 
On No~emher 10, 1971, a Dete~mination Order was isshed. 

awarding to claimant iO%, egual to 32° for· unscheduled heart 
disability, and time loss to August 3, 1970. 

-34?-
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.The  tate Accident Insurnnco
claim is restored'and'approved.

l-’iina di:'! I'! a J. o !:.!u r

Underwriters Insurance Company’s denial is set aside'
and this claim tor iniuries- as a result of; i.ho March 8, 1978
incident is remanded l:o it tor acceptance and payment of:
compensation and other benefits provided for undo' the
Workers' Compensation laws of Oreqon. 'Furtiier, it is ordered
to reimburse the'  tate Accident Insurance I’und for any

'payments the Fund has made pui:suant to the r-:cfc'rcc's order.'

Claimant's attoi'ncy is hereby granted a roasona!>le 
attorney's fee for hi-s services in connocL.i.on 'with t:n'is'
•Board review in the amount of $200, payable by Underwriters
Insurance Conipany.

m

EXHIBIT IN THE CA E OF MARION H. KIZAR

.The following will serve as the stipulation of facts •
by and between the parties.

' ■ The claiman-t, Marion H. Kizer, is 49 years of age;
'6'2" and weighed approximately 390 pounds.

On-May 14; 1970',' he was employed by the Benton County
 heriff's Office and had been so employed at the Benton '•
Counth  heriff's Office for 9 1/2 years. Oh May 14, 1970,'
he was‘serving a woman with a subpoena on an incline ter- '*'
rain. ' he attempted- to elude service, whichresulted in'
the claimant chasing the woman up an inclined hill to‘make
service. . At • that 'time he sustained a myocardial infarc- •
tion both•anteriorly and posteriorly, and came under the
care of Dr.- Eldon Erickson. He v;as off work until August
■1, 1970. He then returned to duty and was.able to engage
in all of his prior activities v/ith the exception of some
extertional shortness of breath upon climbing long flights- 
of stairs .or other strenuous activities such as long walks
at a, rapid pace, or similar activity. However, he was
able’ to elk hunt, deer hunt and engage in his normal, patrol
duties. He was suffering no angina or-other symptomatology.

On Novemhe.r 10, .1.971, a Determination Order was issued,
awarding to claimant 10%, equal to 32° for' unscheduled heart
disability, and time loss to .August 3 , 1970.
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A Request for Hearing was filed from the Determination 
Order, which was settled by Settlement Stipulation dated 

· February 24, 1972, awarding to claimant an additional 32°, 
equal to 10% unscheduled disability, making a total award 
for unscheduled disability equal to 20%. 

Lh 

The claimant's condition, commencing in approximately 
1974, commenced deteriorating, until September 27, 1975 
when he was operating his own vehicle to meet his wife at 
a Philomath restaurant preparatory to his going on duty as 
a deputy sheriff. He drove his car into Philomath and was 
·talking to a city police officer of the city of Philomath, 
Julian Horning. Officer Horning realized that the claimant 
was in a daze or stupor and contacted the claimant's wife, 
who was in the restaurant. 'The claimant then drove home 
without talking to his wife. He related that there was a 
30 minute period where the events were rather foggy. How­
ever, he did not lose control of his vehicle or suffer any 
physical injury on that occasion. He was then admitted to 
the Good Samaritan Hospital on the 27th of September, 1975 

.under the care.'of Dr. Eldon Erickson and was discharged on 
the 29th of September, 1975. He continued under Dr. Erick­
son's care and was subsequently retired on a medical basis 
on the 13th of ~ebruary, 1916. 

,. He was seen by Dr. Bruce Williams in consultation and 
by Dr. Peter H.V. Winters. 

A hearing was held on November 18, ·1976 and an Opinion 
·,, and Order was {ssued on the 17th of January, 1977 by Hearing 

Referee, Douglas W. Daughtry. A copy of the Opinion and 
Order is attached hereto, marked Exhibit "A" and by this 
reference made a part hereof, and the findings of the,Referee 
are incorporated by this reference herein and are stipulated 
to . 

. The claimant did not work at all from February 13, 1976, 
ex~ept for the 3 days hereinafter set forth. During this 
pe~iod of February 13, 1976 .to March 6, 1978, claimant's 
activities had been limited ·by his extertional shortness of 
breath and slig'ht angina, but- the angina being no real 
problem, the major limiting factor being shortness of breath 
and energy bein~ sapped with very little physical exertion 
and lack of stamina. 

The period of February 13, 1976 through November 20, 1978, 
claimant was paid temporary total disability benefits by the 
State Accident Insurance Fund, and was b~ing seen period­
{cally by Erickson, and also was being seen, at the request 

·of the Corvallis Rehabilitation Office, by Dr. Alan F. Scott, 
a psychiatrist in Eugene, Oregon. · 
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A Request for Hearing was filed from the Determination
Order, which was settled by  ettlement  tipulation dated
February 24, 1972, awarding to claimant an additional 32°, 
equal to 10% unscheduled disability, making a total av/ard
for unscheduled disability equal to 20%.

The claimant's condition, commencing in approximately
1974, commenced deteriorating, until  eptember 27, 1975
when he was operating his own vehicle to meet his wife at
a Philomath restaurant preparatory to his going on duty as
a deputy sheriff. He drove his car into Philomath and was
talking to a city police officer of the city of Philomath,
Julian Horning. Officer Horning realized that the claimant
was in a daze or stupor and contacted the claimant's wife,
who was in the restaurant. ‘The claimant then drove home
without talking to his wife. He related that there was a
30 minute period where the events were rather foggy. How­
ever, he did not lose control of his vehicle or suffer any
physical injury on that occasion. He was then admitted to
the Good  amaritan Hospital on the 27th of  eptember, 1975
under the care .'of Dr. Eldon Erickson and was discharged on
the 29th of  eptember, 1975. He continued under Dr. Erick­
son's care and was subsequently retired on a medical basis
on the 13th of .February, 1976.

He was seen by Dr. Bruce Williams in consultation and
by Dr. Peter H.V. Winters.

A hearing was held on November 18, 1976 and an Opinion
and Order was issued on the 17th of January, 1977 by Hearing
Referee, Douglas W. Daughtry. A copy of the Opinion and
Order is attached hereto, marked Exhibit "A" and by this
reference made a part hereof, and the findings of the ^Referee
are incorporated by this reference herein and are stipulated
to. '

The claimant did not work at all from February 13, 1976,
except for the ;3 days hereinafter set forth. During this
period of February 13, 1976 to March 6, 1978, claimant's
activities had been limited by his extertional shortness of
breath and slight angina, but the angina being no real
problem, the major limiting factor being shortness of breath
and energy being sapped with very little physical exertion
and lack of stamina.

The period of February 13, 1976 through November 20, 1978,
claimant was paid temporary total disability benefits by the
 tate Accident Insurance Fund, and was being seen period­
ically by Ericksoh, and also was being seen, at the request
of the Corvallis Rehabilitation Office, by Dr. Alan F.  cott,
a psychiatrist in Eugene, Oregon.
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Following the episodic confusion event on September 27, 
975, claimant had experienced no sequel or event similar. He 
as on occasion bothered by light-headness and dizziness, 
hich were very transient in duration and usually associated 
·ith exertion, such as bending, walking or other activities 
ausing him• to become short of breath. He had at no time 
ost his recall of any events, or unable to be aware of his 
urroundings or had what might be termed amnesia or had any 
blackout spells". 

On March 6, 1978, Leonard' Burns, an employee of Guaranty 
hevrolet in Junction City, Oregon, contacted claimant 
elative to his working for Guaranty Chevrolet in transporting 
ew vehicles on what is termed "dealer trade basis" and he 
as to be paid $10.00 per trip, plus expenses. The defendant, 
niversal Underwriters Insurance Co. and Guaranty Chevrolet 
~ve stipulated on the record that Marion Kizer was an 

··rnployee of Guaranty Chevrolet on March 8, 1978. 

The first trip was made on March 6, 1978, when Mr. Burns 
ransported the claimant, together with other drivers, ~o 
stac~da and they drove new vehicles from Estacada to the 
uaranty Chevrolet lot. On the 7th of March, 1978, Mr. Burns 
gain- transported the drivers to Redmond, and again the vehicles 
ere picked up and driven by the claimant and the other drivers 
ack to the Guaranty Chevrolet lot in Junction City. On March 
, 1978, the said Leonard Burns transported the claimant, 
ogether with four other driver·s, to Bend, and the cJ.3.imant 
as assigned a 1978 Chevrolet pickup to drive from Bend to the 
uaranty Chevrolet lot at Junction City. They stopped at Sisters 
n the way to Bend and had lunch at approximately 12:00 noon. The 
laimant had felt fine in the morning and felt fine during the 
ntire day and had no exertional shortness of breath, angina or 
ny other symptoms whatsoever, and had not had any type of problems 
xcept for exertional shortness of breath for many months and 
elt that his condition was at least not d~teriorating, if not 
aving a better mental outlook.upon it. They finished lunch and 
roceeded to Bend. He was driving the last vehicle in the line 
f five vehicles consisting of two cars and three pickups. They 
ook Highway 20 to the Clear Lake cutoff and then followed Route 
26, which is popularly known _as the McKenize River Highway. 
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Following the episodic confusion event on  eptember 27,
975, claimant had experienced no sequel or event similar. He 
as on occasion bothered by light-headness and dizziness,
hich were very transient in duration and usually associated
ith exertion, such as bending, walking or other activities
ausing him to become short of breath. He had at no time
ost his recall of any events, or unable to be aware of his
urroundings or had what might be termed amnesia or had any
blackout spells".

On March 6, 1978, Leonard'Burns, an employee of Guaranty
hevrolet in Junction City, Oregon, contacted claimant
elative to his working for Guaranty Chevrolet in transporting
ew vehicles on what is termed "dealer trade basis" and he
as to be paid $10.00 per trip, plus expenses. The defendant, •
niversal Underwriters Insurance Co. and Guaranty Chevrolet
ave stipulated on the record that Marion Kizer was an
inployee of Guaranty Chevrolet on March 8, 1978.

The first trip was made on March 6, 1978, when Mr. Burns
ransported the claimant, together with other drivers, to
stacada and they drove new vehicles from Estacada to the 
uaranty Chevrolet lot. On the 7th of March, 1978, Mr. Burns
gain transported the drivers to Redmond, and again the vehicles
ere picked up and driven by the claimant and the other drivers
ack to the Guaranty Chevrolet lot in Junction City. On March
, 1978, the said Leonard Burns transported the claimant,
ogether with four other drivers, to Bend, and the claimant
as assigned a 1978 Chevrolet pickup to drive from Bend to the
uaranty Chevrolet lot at Junction City. They stopped at  isters
n the way to Bend and had lunch at approximately 12:00 noon. The
laimant had felt fine in the morning and felt fine during the
ntire day and had no exertional shortness of breath, angina or
ny other symptoms whatsoever, and had not had any type of problems
xcept for exertional shortness of breath for many months and
elt that his condition was at least not deteriorating, if not
aving a better mental outlook,upon it. They finished lunch and
roceeded to Bend. He was driving the last vehicle in the line
f five vehicles consisting of two cars and three pickups. They
ook Highway 20 to the Clear Lake cutoff and then followed Route
26, which is popularly known as the McKenize River Highway.
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during the approximately l hour and 30 
minutes that it took the drivers. to drive from.Bend to 
_the scene of th~ accident, was experie~cing no symptoms 

. . ' 

whatsoever, and felt good. The highway near the Leaburg ., 
Dam is a two lane highway with small shou1.riers and gradual, , . . .. , 
curves. The weather was light r,ain and t.1:affic was light•.: .. ::·'..···:·· 
The claimant's vehicJ.e left the highway on the righthand ' · 
side of the .road a short distance befor.e a left curve. 
There was no evidence of braking.prior to the vehicle leaving 
the road. The vehicle left the road and went into a ditch 
on the righthand side of.the road, traveled approximately 
150 feet until it struck a tree or group of trees. A fellow 
driver, Jackie Albright, noticed that the claimant was not 
behind him, turned aro~nd and came back and-discovered the 
claimant, who at that time was in a confused state, not 
knowing exactly where he was, or that the accident had 
occurred oi w~at his surrqundings were. 

The claimant had no recollection of driving the vehicle 
from Blue River to the scene of the accident, which is a 
distance estimated at 15 to 20 miles. There.was no obser­
vation of any erratic driving, however, by the.other drivers 
who were immediately in front of him and everything seemed 
to be normal to them prior to the accident. Claimant was 
unconscious for a period· and then following the initial 
period of consciousness, had periods of consciouness and 
then unconsciousness until he was remov~d from the pickup 
and taken to McKenzie-Willamette Hospital in Springfield, 
Oregon, where he was attended by Doctors Carter, an ortho­
pedic surgeon and Bender, an internist. The injuries and 
disgnoses are contained in the medical reports. 

The terrain of Highway 126 between Blue River and the 
scene of the accident are curves and·narrow shoulders. 

The claimant was paid the sum of $28.18 for his thr~e 
days of driving, which amounted to $30.00 less F.I.C.A. of 
$1~52. 

Prior to the accident, the claimant had no feeling of 
impending light-headedness, pain and in fact was quite men­
tally alert and was feeling well. 
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Claimant, during the approximately 1 hour and 30
minutes that it took the drivers, to drive from Bend to '
.the scene of the accident, was experiencing no symptoms
whatsoever, and felt good. The highway near the Leaburg
Dam is a two lane highway with small shoulders and gradual -
curves. The weather v;as light rain and traffic was light.-
The claimant's vehicle left the highway on the righthand
side of the road a short distance l:)efofe a left curve.
There was no evidence of braking prior to the vehicle leaving
the road. The vehicle left the road and went into a ditch
on the righthand side of the road, traveled approximately
150 feet until it struck a tree or group of trees. A fellov;
driver, Jackie Albright, noticed that the claimant w'as not
behind him, turned around and came back and-discovered the
claimant, who at that time was in a confused state, not
knowing exactly where he was, or that the accident had
occurred or what his surroundings were.

The claimant had no recollection of driving the vehicle
from Blue River to the scene of the accident, which is a
distance estimated at 15 to 20 miles. There was no obsef-
vation of any erratic driving, however, by the other drivers
who were immediately in front of him and everything seemed
to be normal to them prior to the accident. Claimant was
unconscious for a period and then following the initial
period of consciousness, had periods of consciouness and
then unconsciousness until he was removed from the pickup
and taken to McKenzie-Willamette Hospital in  pringfield,
Oregon, where he was attended by Doctors Carter, an ortho­
pedic surgeon and Bender, an internist. The injuries and
diagnoses are contained in the medical reports.

m

The terrain of Highway 126 between Blue River and the
scene of the accident are curves and narrow shoulders.

The claimant was paid the sum of $28.18 for his three
days of driving, which amounted to $30.00 less F.I.C.A. of
$1.52.

Prior to the accident, the claimant had no feeling of
impending light-headedness, pain and in fact was quite men­
tally alert and was feeling well.
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WCB. CASE No'.:·_' 77-7356 
WCB CASE NO. ·.78-1021 

. - .• ~-
. May '23, 1980 

I' • ' •• / .. 

. .. .~ .. 
· DONALD MOE·, CLAIMANT '. 
Carney, _P:r:o.bst :& Cornelius, ·. 

Cla,imant's Attys. 
,·:. sAIF, Legal S~rvices, Defense Atty . 

. · . ___ · Order . On. Remand . 

-:i~ ... ·:. ,. . ..._ On January 24··, ·_1979, the· Board entered it::; Order on 
---,-
•; •.·. ·Review iri this case which reversed thG Referee's ordc-r, · 

. .. 
,• 

.:.{: .·. dated June·· 14, 19 7 8 ,· and ( 1.) reversed the denial of the~ 
1-, ,:. State l\c'cident· -Insura.nce-'Fund (SAIF) date'cl October 21, 1977 

j ' .. 

I . .. . . . 

. • :-'1'!·1 

: ~ . 
;_ .... 

ij' .· ·,.·._'.'on behalf of Ceiling Systems Inc. of claimant's claim for a 
:i.{. ·, .· ·.·cervical problem qnd remanded it to the Fund for acccpt~ncc . ~-
j(. ·: , ,. :·and .payment of. compensation effective September 19 ,. 19.7-Z , 
!~ ... _ , ·until clo'sed; (2) ordered ,Johnson Acoustics to pay temporary .. 

-f:· ·. ·.: ;·_ ·.tqtal disability .compensation. from December 2, 1977 to• · ... 
J~, .. ·. · · February ·3, 19 7$, less temporary totc:11 disabi J.i ty compen·sation 
;· · ·:, · _·paid, an·d a penalty equal to 25% of the amount due c:inc1 · 

·~I::--~.:~_:·_·:·_.:_-~ : ·reduce(?. ·'the ·attorney fee awarded -by the ·Referee a~;ains1.-
- ·. Johnson Acoustics• from $500 to $2 50 for. its u:1reasonab le .. 

];\\~'. ,' ·., ~~iJ. ure 'tq ·pay. c'omp·ensu tion within 14 cc:1ys of the.· cl,dm ·: , (3) . ;, ... 
aw'ard~a··claimant'·s attorney a fee of· $750 for overcomin~J the 
Fund's denial. ' · 

-1~ i .. 
·,· · · · .· The Ftinq appealed and claimant cross-app~a1ed the~ 
J:i . ; . · Board I S order ~nd the Court of Appeals, in an opinion _and 

;i ~ I•• 

'.,_; 
·1· ... 

L. . 
,~_ ~ ·. 
' r;:; 
f .. ~J 

_;·. . ._ 

j> 
I .• • 

-=--- •. 

: •. -ft~+· 

. or:der ent,e;r~a February 11, 1980,. ruled that claimant h21d .. 
· failed to eit~blish a causal nexus between his employmenf 
. >': and his disease and that the Board should not have' rcducot.~ · 
· the-a~ard of attorney's fees·grant~d to claimant's counsel 

: . · .. by· the Referee. : , ' . . 
,, 

: The. Board, in complia:nce \vith the judqment and marn:late 
of the .Court of l\ppeals issueq 1\pril 23·_, 198_0 reverses that· 

. · · -portion ,of its order which .set aside the Fund's c1enL:.il. and 
r~mande~ th~s claim to it for acceptance and payment of 
compensation ·commencing on Septenµ,er 19 ,. 1977 until c1osed,· 
reduced the· attor11ey's fee awarded· cluimant' s attorney .. 

'payable b~·Johrisdn Acoustics to $250, and awarded claim~nt's 
·atto~ney a fee 6f $750 for· prevailing on the issue·by the 

Fund. 
: '--,----,-----"----~ -••• ... •• ••---•-•---T•"•T ...... ~ OO• ••• O • • 

I • ' 1 • ~. •• • 

1--:-,. ,l -· 

> ... 
.. 

,",_I, 

• ·- • ..! • ~ ,-:.·• 

The Board approves the ·denial . issued by , the F.und 0:1 

Octpber 21, 1977 ~:>'f claimant's cervical problems and af(:i..rms 
the. R~feree'~ award of an attorney fee of $500 p~yable by.· 
the Fund.on behalf ·of Johnson 1\cousticul und Supply Company. 

.. ~"'. 

"!' .. ; •.• 

The- remainder of the Board's order is affirmed . 

IT IS SO ORDERED. 
/ 
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WCB. CA E NO.'-
WCB CA E NO.

77-7356
78-1021

.May 23, 1980

m■ DONALD MOE', CLAIMANT
Carney, Probst '& Cornelius, .

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.

. Order On Remand ,,

On January 24', '1979, the' Board entered its Order on
■Review in this case which reversed the Referee's order, ‘ , • -
dated June 14 , 1978 ,' and (1.) reversed the denial of the
 tate Accident' 'Insurance' Fund ( AIF) dated October 21, 1977

' .on behalf of Ceiling  ystems Inc. of claimant's claim fpr a
cervical problem and remanded it to the Fund for acceptance

•'and .payment of ‘ compensation effective  eptember 19,. 19.77
until closed; (2) ordered Johnson Acoustics to pay temporary,
'.total disability .compensation from December 2 , 1977 tO'
February 3, 1978, less temporary total disability compensation
paid, and a' penalty equal to  5% of the amount d\:e and
reduced 'the, attorney fee awarded by the Referee againsf

, J.ohhson Acoustics ■'from $500 to $250 for its unreasonable. . . )
'ifailure to ‘ pay compensation within 14 days of the. claim; - (3) , ;
awarded "claimant’-s attorney a fee of' $750 for overcoming the -
Fund's denial. . \

' The' Fund appealed and claimant cross-appea'led the
Board's order and the Court of Appeals, in an opinion and
order entered February 11, 1980,'ruled that claimant had .
failed to est'ablish a causal nexus between his employment ;
'and his disease and that the Board should not have’reducod■
the-award of attorney's fees' g.ranted to .claimant's counsel
by- the Referee. ' , '

' The. Board, in compliance with the judgment and,mandate
of the .Court of Appeals issued April -23, 19 80 reverses that'
■portion .of its order which.set aside the Fund's denial, and
remanded this claim to it for acceptance and payment of
compensation commencing on  eptember 19 ,. 1977 until closed,- 
reduced the attorney's fee awarded^ claimant's attorney ' • •"

‘payable by'Johnson Acoustics to $250, and awarded claimant's
attorney a fee of $750 for'prevailing on the issue’by the 
Fund.

m

■' - The Board approves the denial .issued by-the Fund on
October 21, 1977 p'f claimant’s cervical problems and affirms
the Referee's award of an attorney fee of $500 payable by.
the Fund on behalf of Johnson Acoustical and  upply Company.

The- rem'ai'nder of the Board’s order is affirmed.
, ) ,

IT I  O ORDERED.
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WCB CASE'NO. 79-1578 

NESTOR 0. PERALA, CLAIMANT 
Ol~on, Hittle, Gardner & Evans, 

Claimant's Attys. 
SAIF; Legal Services, Defense,: Atty. ' 
Request for Review by the SAIF 

May 23, 1980 

-:.•. .' ._!. 

The State Accident Irisurance Fund (th~ Fund) seek~ Bo~rd 
review of the Referee I s order which rJranted claimant ,1n award 

. -· 

o-f compensation equal to 96° for: 30~ lmschcduJ..cd dis_abiltty · for 
a psychiatric condition and grunted clai'mant's attorney a fee out 
of the increased compensation. The f'und contc:1ds this .:iwarc1 

'.is not supported by the evidence. 

FACTS 

Claimant, a SS-ycar-cild tc?~hcr with the Parkrosc Schocil 
District, filed a clalm on April 17, 1978 for a nervous 0rc � k~ 
dc,,.,n due to pressures of his. j·ob. HQ indicated he hi.ld worked 
for this employer for approxima tcly 24 years µnd last. workec'l 
on October 14, 1977. Thi~ claim was accepted . 

Claimant was treated by br. Geraldine Price, ~ psychiiltrist, 
who indicated claimant had s·evere symptoms of d_epression and 
anxiety resulting from what appeared to be unft1ir criticism 
and unusual ha.rassmcnt from his superiors· at work. · 

In July 1978, Dr. Parvaresh, ·a psychiatrist, rcpotted claim-
·ant had taken some courses at a community college in subjects· 
other than teaching. Clairnan t said he had been considerinq an 
alternative form of employment because he no longer fcl t capable 
of teaching. Claima~t has a bachelor of arts degree from · 
Arizona University and a nasters degree from Colorado Sta tc 
Col·lege. He indicated he had worked for Parkrose School District 
for 26 years before his rctin,mcn t. Dr. Parv.:iresh fcl t thc1t 

claimant displayed clinical signs and symptoms which were com­
patible with anxiety neurosis, superimposed on a personality 
di~or~er .. He did not fee~ that. clnima~t hnd sufficient psychia­
tric impairment at that time to preclude him from cmplnyrncnt 
as a teacher or "other -employment set t.i.n 1:1s '' for which claimant 
had skills and training. Dr. Parvaresh felt that claimant's 
condition was medically stationary. 
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o
WCB CASENO. 7 -1578 May 23, 1 80

NESTOR 0. PERALA, CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
SAIF; Legal Services, Defense•Atty, •
Request for Review by the SAIF

The  tate Accident Insurance Fund (the Fund) seek--? Board
review of the Referee's order which cjranted claimant an awaid
of compensation equal to 96° for 30?; unscheduled disabi Lity • for
a psychiatric condition and granted claimant's attorney a fee out
of the increased compensation. The Fund contends this award

‘is not supported by the evidence.

FACT 

Claimant, a 5'5-yoar-old teacher with the Parkrosc  chool
District, filed a claim on April 17, 1978 for a nervous break- .
dewn due to pressures of his-job. Ho indicated he had worked
for this employer for approximately 24 years and last worked
on October 14, 1977. This claim was accepted.

Claimant was treated by Dr. Geraldine Price, a' psychiatrist,
who indicated claimant had severe symptoms of depression and
anxiety resulting from what appeared to be unfair criticismi
and unusual harassment from his superiors at work.

In July 1978, Dr. Parvaresh, a psychiatrist, reported claim-
’ant had taken some courses at a community college in subjects'
other than teaching. Claimant said he had been considering an
alternative form of employment because he no longer felt capable
of teaching. Claimant has a bachelor of arts degree from
Arizona University and a Masters degree from Colorado  tate
College. He indicated he had v/orked for Parkrose  chool District
for 26 years before his rctironicht. Dr. Parvaresh felt that

claimant displayed clinical signs and symptoms which were com­
patible with anxiety neurosis, superimposed on a personality
disorder. _ He did not feel that, claimant had sufficient psychia-
tric impairment at that time to preclude him from employment
as a teacher or "other -employment settings" for which claimant
had skills and training. Dr. Parvaresh felt that claimant's
condition was medically stationary.
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;· . Dr. Price, .·in ··J\ugust 1978, inc1ico.'tcc1 she ZleJrccc1 with ~Dr. ,; 
'·Parvaresh that claimant suffered fro~ an anxiety neurosis. 

However, DL Price did feel that cluimant -v/ould have· cifficui'fy_ 
resuming his teaching at a primary level because of the: trauma' 
of the harassment he suffered at work. Dr. Price indicated-.it 
was possible that c.1.aimtrnt miqht teach, at some other level, 
but he was· not qualified to clo so. In November 1978, nr.· Price 
rep:)rted t.ha t claimant was re lc0se d for •.vo1~k other than ·pr i-
mary school. teaching as of October 2 ,." 1978. _ Dr. Price felt: _ 
that .claimant could teach adults 6n a short-term basis with a· 1 

,slow·_ p_ace or in o_ther similo.r si tuutions. In her·. opinion·, _ . 
'. claimant WcJ.S impaired from other types. 'of employment in wj-l~ch. c' 

.- 'ther~ ~ere similar pressures and anticipated cJ.aimani would~~­
.perience similar problems if facccl with the situation wi1crc, ,. 

·someone else set _the pace of his wort. IJ/. Price fcl'.: t.hat·· · · 
claimant could perform jobs when:., he set his own pace c,c 'where 
there was "alternation of the set tin9, such 0s cou nsc j_ ing". ··She 
f el~_. C?laiman t h ac.l several talents and. ski 11s w:1i ch wolt-lc1 cnab le 
him to· find some type of employment, but thut he miqht require 
addi tiona 1 ·train inq. Dr. Pr ice fc 1-t that the rcmoin in1J impu.i;-:­
men t' wa·s: that an exacerbation of symptoms could. be C>:pectcd in 
high stress conditions. 

In January, 1979, Dr .. Deena Stolzbcrq reported that 'claim­
''ant coul~ .~.et~rr:i, to tea·ching if he were in a less pressured -
en vi r.oriment and_ rec_eivcd more support. Dr. S to 1 zbcrq r r~l t 'i: 

,claimant··, s person_al_it.y. ~1isorc1er was perrncrnent. and not job-re_l.a.ted. 
She felt claimant hzicl both o.m:iety o.nd c1cprcssive types of symp­
toms which.at that time were l~rgcly rcsol~ec.l and recommended that 

,- , ·-c\~J:11Ja/\t< 1;eturn ·to employment. - -

: ~ ~::• ~ ~ i'· .~· ; . . ? ... ' ·\ - • ', i ' 

. "·- · _. , .A Det e.nnina tion Order,. dc1 ted January Jl, 19 79 , recited that 
... th~~e' w_as·. 'cori fl i ct on. whc the r . clairna n t Is concli ::ion was r:19c!icC1l ly­

sta ti9nary,, -.but:·,tl)at the preponderance of the evidence .indicated 
_._ .. it.w~s ~,rid/ _th~:refore; tfie claim wo.s closed. This order gra.nt_ed · 

c:lai~1ar:if:t~inporary tot,:11 disability compensation. 

. . . pr_ .. ,I;' r i <; q , .. i n J u 1 y 19 7 9 , r c po r t c c1 th a t c la i rna n t h u d pc r - ~ 
manent '.disability related to the u.cute depression anxiety 
that he_ w_as experien~i-ng _when he wo.s Li. rst trca tcd in t·ltiy 1977 
by·· her·. · Dr.. Price indicated that clc1lmunt had been left an 
inherent w~_akness or susceptibili.ty to stress related to his 
emo~iona.l breakdoyln. _Dr. Price found that claimant wc,1s dis.=-tbl'ed 
from performing work where he would encounter. similar stres·s 
situations including his regular work as a teacher und many 
·other types of environnent where mental stress could be part 
of the job. She stated that claimant I s functional capacity 
had not returned to his pre-injury level equivalence and that 
this condition was permanent. · 

·!.· ., . · __ ---~ _, __ ., _______ -, I ' 

I 

i· 

. I... ~ 

' t - . 
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Dr. Price , .'in August 1978, indicated she’ agreed v/ith ''Dr.
Parvaresh that claimant suffered from an a.n>:iety neurosis.
However, Dr. Price did feel that claimant ••would have- difficulty^
resuming his teaching at a primary level because of the' trauma'
of the harassment he suffered at work. Dr. Price indicated-.it
was possible that claimant might teach= at some other level, ’
but he was not qualified to do so. In NovcmlDor 1978 , Dr.‘ Price
reported that claimant was released for work other than pri­
mary school, teaching as of October 2 ,/ 1978. Dr. Price felt •
that .claimant could teach adults on a short-term basis with a''
slow, pace or in other similar situations. In her, opinion-, •,
claimant was impaired from other types ' of employment in which-/'
there were similar pressures and anticipated claimant would ex-
-perience similar problems if faced with the situation where,
someone else set the pace of his worj:. Dr. Price felt that-
claimant could perform jobs where he set his own pace c^r 'whe.re
there was "alternation of the setting, such as counseling". " he
felt,claimant had several talents and. skills which would enable
him to find some type of employment, but that he might require
additional training. Dr. Price felt, that the remaining impair-r
ment’was;that an exacerbation of symptoms could, be expected in
high stress conditions. , . • • ,

In January, 1979 , Dr., Deena  tolzberg reported that 'claim­
ant could return 'to teaching if he were in a less pressured • •-
environment, and., received .more support. Dr.  tolzber.g feltv. .•■;,■
.claimant's personality disorder v;as permanent and not job-related,
 he felt claimant had both anxiety ajid depressive types of symtp-

.toms which.at that time were largely resolved and recommended that
claimant,'return to employment. . • • .

Determination Order,, dated January 31 , 1979 , recited that
there" was.‘conflict on. whether . claimant' s condition was medically
stationary.^.but;-,that the preponderance of the evidence ^indicated ,
.it.was and,,•’. therefore/ the claim W3.s closed. This order granted-
claimant.temporary total disability compensation.

.. , pr.. ,^ricG,in July 1979 , reported theit c.laimant had per-
manent-disabi1ity related to the acute depression anxiety
that he was experiencing when he was first treated in May 1977
by’ her.. Dr. Price indicated that claimant had been left an
inherent weakness or susceptibility to stress related to his
emotional breakdown. Dr. Price found that claimant was disabled
from performing work where he would encounter,similar stress
situations including his regular work as.a teacher and many
•other typos of environment where mental stress could be part
of the job.  he stated that claimant's functional capacity '
had not returned to his pre-injury level equivalence and that
this condition was permanent.
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At the hearing, claima~t testifieJ thnt he last worked 
in October 1977 as u teacher. He st.:i.tcd he attempted to work 
in 1978 as a substitute teacher for a half day, but became .so 
nervous that he visibly shook in ctass. He' felt his depression 
had improved, but his ability to·conc~ntratc or work in stress­
ful situations had not improved. After stopping·work as a 
teacher he enrolled in a community college to brush up on 
qertain secretarial skills, but had to <lrop out of this because 
of the stress he anticipated regarding tho taking.of tests. 
Claimant has also taken classes in jewelry ·making and rr.etal 
smithing. Claimant stated he felt he could work if he set h~s 

. own pace. Claimant also lias done vol unt.eer work· at a church 
and taken counseling courses. At the time of the hec1ring 
claimant was attemptinq. to establish .:i rack m·crchandisir:q 

·business in grocery stores. He indicated thv.t he had invested 
large sums of money, but the income from it failed to cover 
t.he exp~nses. He said he was unable to perform thc·sclling 
portion of the business because it was too stressful for him. 
Further he said he had not made any formal applications for 

.... 

work, but sought it on an informal basis through various acquain­
tances without success. 

The Referee, after reviewing all th12 evidence in this case, 
found that claimant had residual ability which would qualify 
him for many fields of employment, .however, the Referee furL1er 
found that claimant's industrial injury had permanently precluded 
him from a la-rge segrrent of the labor market and gr.:m tc,l claim· 
ant an award of compensation equal to 96 ° for 30!t unscheduled. 
disability for a psychiatric condition. 

BOARD ON DE NOVO RCVIEW 

The Board, after de nova review; modifies the Ref9rec' s 
order. tlaimant is 56 years old and has a masters degree with 
additio~al training. His primary training has been in the. field 
of education, but he has training in counseling. The evidence 

indicates ·that claimant has never performed physical labor and 
has performed non-physical types of employment. Claimant 
testifi~d that his emotional co"ndition has improved, but his 
ability to handle stress has not. The ·evidence further indi­
cates that claimant cannot return to his primary occupation 
of 20 some years of teaching. The Board, however, after consid­
ering all the ·relevant factors in this case, including cl~imant's 
age, training, aptitudes, adaptability to non-physical labor, 
and education, finds that the award of compensation gr-anted by· 
the Referee is excessive. The Board.finds that claimant is 
capable of performing many occupations and that his loss of earning_ 
capacity is not as severe as ·found by the Referee. 'J'hereforc, 
the Board would grant claimant an· award of compensation equal to 
32° for 10% unscheduled disability. 

-349-
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At the hearing, claimant testified that he last worked
in October 1977 as a teacher. He stated he attempted to work
in 1978 as a substitute teacher for a half day, but became so 
nervous that he visibly shook in class. He'felt his depression
had improved, but his ability to ' concentrate or work in stress- ..
ful situations had not .improved. After stopping work as a
teacher he enrolled in a community college to brush up on
certain secretarial skills, but had to drop out of this because
of the stress he anticipated regarding the taking of tests.
Claimant has also taken classes in jewelry‘making and metal
smithing. Claimant stated he felt he could work if he set h:.s
own pace. Claimant also has done volunteer work'at a church
and taken counseling courses. At the time of the hearing
claimant was attempting.to establish a rack merchandising
business in grocery stores. He indicated that he had invested
large sums of money, but the income from it failed to cover
the expenses. He said he was unable to perform theselling
portion of the business because it was too stressful for him.
Further he said he had not made any formal applications for
work, but sought it on an informal basis through various acquain­
tances without success.

m

The Referee, after reviewing all the evidence in this case,
found that claimant had residual ability which would qualify
him for many fields of employment, however, the Referee furt.aer
found that claimant's industrial injury had permanently precluded
him from a large segment of the labor market and granted claim­
ant an award of compensation equal to 96° for 30% unscheduled,
disability for a psychiatric condition.

BOARD ON DE NOVO REVIEW

The Board, after do novo review, modifies the Referee's
order. Claimant is 56 years old and has a masters degree with
additional training. His primary training has been in the field
of education, but he has training in counseling. The evidence

m-

indicates that claimant has never performed physical labor and
has performed non-physical types of employment. Claimant
testified that his emotional condition has improved, but his
ability to handle stress has not. The evidence further indi-
cates that claimant cannot return to his primary occupation
of 20 some years of teaching. The Board, however, after consid­
ering all the relevant factors in this case, including claimant's
age, training, aptitudes, adaptability to non-physical labor,
and education, finds that the award of compensation granted by
the Referee is excessive. The Board.finds that claimant is
capable of performing many occupations and that his loss of earning,
capacity is not as severe as found by the Referee. Therefore,
the Board would grant claimant an award of compensation equal to
32°'for 10% unscheduled disability.
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The RefEir0c's 9rcler_, dated October 4, J.979, lS J;Dt"lificcL <-
- ;•l.j, ,; 

·- ··· Cla:t"mar~t- i~ l":lcrcby 'jr.antcd an a•,.;ard o[ comp011satior, cx;u.:i.1. 
to 32°' t'~r 1()'% un·schcuui'l~Cl' di~_;abilitv f:or his psychi,1t::ic . 
con di tip'n. -ihis a.wo.i:-c1 o[ cornpensoti;·m is .in 1.ic·u or ,1ny pee;- ~ 
vious ·,:i·wards of unschcau.lcd disabil.ity i:or this condition. •:'he 
reinaincleJ~. of the 1~Cf.crc~8'.s .orCicr 1s aff.i..1:r~1c:(J. · i ..... - '. 

· .. •··-~ WCB CASE NO. 78-8989 

DWIGHT R. WEBB, CLAIMANT 
Pozzi~ Wilson, Atchison, Kahn 

& O'LearyV·'Claimant's Atiys . 
. - :SAIF ,· .Legal· Services,· Defense Atty. 

Request for Rev~ew by the SAIF 

May 23, 1980 

~:;.!"-· > • 

.... The St"ate i\ccic:ent Insurance Fund (the Funrl) seek::; 
Board 'rc~iew. of the Referee I s order which (J ran tee: C lai. ;nant I - ~ • ~ • • . - • ' .,.,.t . ' I 

, __ .addit-,ional· cornpens_s:ttion equal to 80° for 25% unschedt:1.cd 
.,, qi'sability for ht.s.he.~d injury and s;ranted claimant'c; ,:ittoc.c/ 

a fe·e ·out .of. this. 1.ncreased compensation. The Fund cu:,tends 
. th i s award is e :-:'~es s i Ve . ' -

FACTS 

.. Claim~nt,. a 42-y,c.car,-old cleon-up man with Coos 1l12acl 
Timbe:r ·compan::/, .on April 15, 1978, .sustained o.n injm~y to 
hi~, h"eaa·: and- 1·ef.t shoulder when he was struck by a "Li ft'.'_ 

··c1:a.1.man t'._al~o dev~lopecl trouble with his right leq. - Dr: 
Cu'r-t'i's··Ac1ams ·¢iagnosed a torn medial meniscus of the right 
knee, which was surgically repaired. 

- ,,. -. .. 
~: : 

In ,,January 19 7 8, prior to th is in Jury, c J.ai man t was 
treated by Dr. Carl Albertson for headaches affcctino the· 
righVs·ide of his hec.1d .and for difficulty remembering thinqs. 
After- this injury,. Dr. ·/..lbertson -reported claimant b0(;an · 
having .. trouble wi'.th his ri~1ht eye and "b.lc:1ckouts". 

I11· May. 1-978, Dr. ·clif:ford Schostal examined cl.ai,,1c1nt 
· because of .. continuing complain ts of heo.daches and dizziness. 
The diasnosis was moderately-severe post-trciumatic hcadacnes. 
Claimant complained of.blurred vision, scintillations, 

. :,--
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ORDER

The Referee's order, dated October 4, ].979, is nvedified.

■‘Claimant is hereby i;jrantGd an av/ai'd o!: compensa tiori equal
tb 32° for IQ'% unscheduled' disability Tor his psychiatric .
condition. This, award of coinpensat.i.oii is in lieu of any pre- ,
vious inwards of uns chedu.l c d disabi.lity for fhis condition. The
remainder, of the Referee's order is affi.nnocJ. •

WCB CA E NO. 78-8989 May 23, 1980

DWIGHT R. WEBB, CLAIMANT
Pozzi,. Wilson, Atchison, Kahn

& 0' Learyv '‘Claimant' s Attys .
: AIF, -Legal'  ervices,' Defense Atty.
Request for Review by the  AIF

..-.The . tate Accident Insurance Fund (the ‘''und) seeks
Board "review o.f the Referee's order which granted claimant
additional- compensation equal to 80° for 25% unsch.eduled
d.isability for his. head injury and granted claimant's attori'.ey
a fee out .of. this- increased compensation. ' The Fund contends
•this award is excessive..

FACT 

...Claimant,, a ^.R-year-old clean-up man with Coos head '
Tiipber Cpmpany, .on April 15 , 1978sustained an injury to
;his-:_head, and lef.t shoulder when he was struck by a ’’lift'-'.
Claimant .-.also developed trouble with his right leg. 'Dr:
Curtis Adams diagnosed a torn m.edial meniscus of the right
knee, which was surgically repaired.

In .January 19 78, prior to this injury, clc\imant was
treated by Dr. Carl Zslbertson for headaches affecting the’
rightr' 'ide of his head and for difficulty remembering things
After-this injury,.Dr. -Albertson reported claimant be>:,an
having ..trouble with his right eye and "blackouts". ' •'

In May,L9-78, Dr. Clifford  chostal examined claimant
because of ..continuing complaints of headaches and dirziness.
The diagnosis was moderately-severe post-traumatic headaches
Claimant complained of.blurred vision, scintillations,

m
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. unsteadiness, vertigo and nausva. The severity of the headachej 
increased with movement of the head.or activity. Dy July 

• 1978, the headaches were occurring at the rate of 2-3 per 
week. Ari EEG test ~as normal. Dr. Schostal opined claimant 
was totally di:5abled due ·to his headaches at" that time. By 
July 1979, Or. Schostal reported the ~eadaches were being 
cqntrolled with medication. Claimant ·continued to complain 
of'dizziness and nausea. 

On Septemner 25,· 1978, Dr. Schostal indicated claimant's 
improvement re~ched a plateau. He referred claimant to the 
P_ortland Pain Clinic. In October 197 8, claimant was released 
for "lig~t !' work. 

In November 1978, cla.imant attended the Northwest Pain 
Center. The diagnosis beside this injury was chest and 
abdominal. pain and stenosis of the right ear canal. Dr. 
Richard Newman, a psychologist, felt claimant had moderate 
to severe hyst~rical conve:rsion reaction and compensation 
neurosis with significant secondary gains. Claimant was 
found to have high-average intelligence, low self-esteem and 
passive-dependent personality. 

. ' On_January 8, 1979, Dr. Schostal released claimant to 
return to his regular work. Claimant returned to work, but 
reported his right knee continued to give him trouble. H~· 
als.o continued to complain of headaches and scintillations. 
In February 1979, claimant was complaining of increasing 
dizziness, nausea and brief "blackouts". 

o·r. Kevin Sullivan, in March 1979, diagnosed post­
traumatic headaches and "winging" of the left scapula secondary 
to a traumatic nerve .injury .. 

rn· May 1979, claimant began to complain of confusion 
and difficulty remembering things and incoordination on the 
left.siae·of his body. Claimant had boxed when he was younger. 
A carpal tunnel scan was normal. EEG tests were normal. 

On May 25, 1979, claimant was involved in a motor 
vehicle a·ccident· in which he was thrown off of his motorcycle 
and suffered a lateral plateau fracture of the right knee. 

Or. Sullivan, in June 1979, reported claimant's condition 
was rnedi'cally stationary. He felt claimant has some permanent 
nerve damage related t9 his industrial injury which caused . 
winging of the left scapula. Further, he felt claimant had 

-~----~-~· - - --·---· -~- .. ------- " . . .. ' 

·' 

. ----·-·-. ·--

I"'•• i 

post-traumatic headaches, but i cl t the ''psychogenic· factors" 
were becoming more pronounced as time went by. Dr. Sullivan 
did not feel claimant could return to -his usual occup-ation 
and should avoid loud noises and stress which ·aggravated his 

·he~daches • 

-351-
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m
unsteadiness, vertigo and nausea. The severity of the headaches
increased with movement of: the head .or activity. Dy July
1978, the headaches were occurring at the rate of 2-3 per
week. An EEG test was normal. Dr,  chostal opined claimant
was totally disabled due to his headaches at that time. By
July 1979, Dr,  chostal reported the headaches were being
controlled with medication. Claimant continued to complain
of dizziness and nausea.

m

On  eptember 25,-1978, Dr.  chostal indicated claimant’s
improvement reachec3 a plateau. He referred claimant to the
Portland Pain Clinic. In October 1978, claimant was released
for "light-' work.

In November 1978, claimant attended the Northwest Pain
Center. The diagnosis beside this injury was chest and
abdominal, pain and stenosis of the right ear canal. Dr.
Richard Newman, a psychologist, felt claimant had moderate
to severe hysterical conversion reaction and compensation
neurosis with significant secondary gains. Claimant was
found to have high-average intelligence, low self-esteem and
passive-dependent personality.

On January 8, 1979, Dr.  chostal released claimant to
return to his regular work. Claimant returned to work, but
reported his right knee continued to give him trouble. He 
als.o continued to complain of headaches and scintillations.
In February 1979, claimant was complaining of increasing
dizziness, nausea and brief "blackouts".

D'r. Kevin  ullivan, in March 1979, diagnosed post-
traumatic headaches and "winging" of the left scapula secondary
to a traumatic nerve injury.

In May 1979, claimant began to complain of confusion
and difficulty remembering things and incoordination on the
left side of his body. Claimant had boxed when he was younger,
A carpal tunnel scan was normal, EEG tests were normal.

On May 25, 1979, claimant was involved in a motor
vehicle accident in which he was thrown off of his motorcycle
and suffered a lateral plateau fracture of the right knee.

Dr.  ullivan, in June 1979, reported claimant's condition
was medically stationary. He felt claimant has some permanent
nerve damage related to his industrial injury which caused
winging of the left scapula. Further, he felt claimant had

post-traumatic headaches, but lelt the "psychogenic'factors"
were becoming more pronounced as time went by. Dr.  ullivan
did not feel claimant could return to-his usual occupation
and should avoid loud noises and stress which aggravated his
headaches.
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~s ~ A betermination Order, dated July 25, 1979, awarded 
claimant temporary total disability compensation and comp~nsa­
tion equal to 32° for 10% unscheduled disabilitv for his · 
heaa··and' left shoulder injury and compensation ~qual to 7 . .S 0 

for ·51 .los~ ~f his right leg. 

. C-J:aimant testified he continues to have headaches ·~hi.~h 
are accompanied by dizziness, nausea, and vision problems. 
Claimant said his headaches are caused by. or increased by 

. lou~;noises or physical exertion. These headaches last for 
· 5-6 hours:per day depending on his activity. Claimant has 
~orked · as ·a service manager and as a gas station atten~ant­
mechanic. Claimant has a high school education and has 

; received training.in aircraft mechanics; hydraulics, and 
·diesel'·rnechanics. Claimant indicated he feels he could . 
return to service managing work and wants to do so .. ~ccording 
to claimant, he can ride his motorcycle.and a "cat" in 
clearing some land. 

. The Referee found claimant's preclusion ~tom retiirninq 
to fuill work ·resulted in a loss of wage earning capaci~y 
equal to 112° for 35% unscheduled disability for his head 
and shqulder injury. 

. ~ ' . . . 
• t 

BOARD 'ON •DE· ·NOVO RE.VIEW 

·±he' 13'6ard, .after de novo, review, modifies the Refe.ree Is 
order. Cl'aimarit. cann·ot return to mill work. Ho.wever, his 
primary form of employment has been service work or managing 
service wqrk .. Cla~~ant says he can still perform this ty~e 
of employment. Clc!i.~ant is now 43 years old, has a high 

· fh~hcfof · educa:tion·; p'lus other training, and. has a desire "t9 
perform service management work. 1'he Board, based on all 
the evidence, •finds the award of compensation granted by the 
Referee ·is e~cessiv~~ Based on the same evide~ce, the Board 
concludes ·claimant· is entitled to an award of compensation 
equal 'to ·64 °· for· 20·% uri.scneduled disabiii ty for his head and 
shoulder i~j~ry. This award is in lieu of all previous 
awards. 

ORDER 

... 

The Referee's orde_r, dated November 21, 1979, is• modified. 

Clai~ant is her~by 0 granted an award of compensation 
equal to 64° tor 20% uns~heduled disability for his head and 
shoulder injciry. Thi~ i~ in lieu of all previous awards of 
unscheduled disability for this injury. 

• • • It•• • ... • 1 •• • • r ~ • I 

·The re.mainder o"f the Referee's order, is affirmed. 
------···- - ........ ,~ ... . 

. J. -
i 
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A Determination Order, dated July 25, 19 79, awarded
claimant temporary total disability compensation and compensa­
tion equal to 32° for 10% unscheduled disability for his
head- and' left shoulder injury and compensation equal to 7.5°
for 5% loss of his right leg.

’Claimant testified he continues to have headaches which
are accompanied by dizziness, nausea, and vision problems.
Claimant said his headaches are caused by. or increased by 
lou'd-' noises or physical exertion. These headaches last for
5-6 hours'per day depending oh his activity. Claimant has
worked as a service manager and as a gas station attendant-
mechanic. Claimant has a high school education and has
received training-in aircraft mechanics,' hydraulics, and
diesel'mechanics. Claimant indicated he feels he could
return to service managing work and wants to do so.. According
to claimant, he can ride his motorcycle'and a "cat" in 
clearing some land.

The Referee found claimant's preclusion from returning
to mill work resulted in a loss of wage earning capacity
equal to 112° for 35% unscheduled disability for his head
and shoulder injury.
BOARD 'ON -d'e' NOVO REVIEW. •

'The Board, after de novo, review, modifies the Referee's
order. Ciaim'an't cann'ot return to mill work. However, his
primary form of employment has been service work or managing
service work.. Claimant says he can still perform this type
of employment. Claimant is now 43 years old, has a high
•s'chool' education, plus other training, and has a desire to
perform service management work. The Board, based on all
the evidence, finds the award of compensation granted by the
Referee is excessive. Based on the same evidence, the Board
concludes 'claimant is entitled to an award of compensation
equal to 64° for 20% unscheduled disability for his head and
shoulder in'jury. This award is in lieu of all previous
awards.

ORDER '

The Referee's orde.r, dated Novei-nber 21, 1979, is' modified

Claimant is hereby granted an award of compensation
equal to 64° for 20% unscheduled disability for his head and
shoulder injury. This is in lieu of all previous awards of
unscheduled disability _for this injury.

-The remainder of the Referee's order is affirmed.

0

m
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WCB CASE NO. 78-592 

JOSE ALZURI, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys. 
Cheney & Kelley, Employer's Attys. 
Order of Dismissal 

. l 
i 

May 28, 1980 .... 

A rec_iuest for r0vicw, havin<; been ,luly .f ilr-~n ..._,,;_ th the l•.iork­
men' s Compensation Board in the above-entitled n1attcr by ~he claim­
a~t, and sa fc'l request for n:v icw r.ow !1avin,:; been wi t:1-::1r.1;,1n. 

IT IS .'rHERl~POR~:; ORIJT::Rf:D tha;:: the re:··jucst for, rov.L:~ :i cow r1er,',-1-
ing bc-:fore the r.oan1 is hereby clis::d:sscc! an1:I the onl•~i:- <,:. ·.:.he ;.2f­
cree .is fi!,,11 L,y op2r.:ition of l.J.\-i. 

WCB CASE NO. 78-8'340 

WILLIAM D. BEEBE,, CLAIMANT 
Schwabe, Williamson, _Wyatt, Moore 

& Roberts, Claimant's Attys. 
'I A SAIF, Legai' Services, Defense Atty. 

\"'9 Order of Dismissal 
- --·-----·· -·--

May 28, 1980 

A request for review, having been duly filed with the 
W.orkers' Compensation Board in the a!::>ove enti t. ::.ea ma tt-~i- by 
the .State Accident Insurance Fund·, and said :r.c~que~t fo~· 
review now having been withdr.awn, 

IT IS THERE~ORE ORDERED that the reque~t for·~evi~i now 
.. penqinsj befor~ the Board is hereby dismissed c1,-.c'!. th12 · o:·der 

of the Referee is final by oper~tion of law. 
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JO E ALZURI, CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Attys.
Cheney & Kelley, Employer's Attys.
Order of Dismissal

WCB CA E NO. 78-592 May 28, 1980

A request for review, havinc; been duly .filed v^th the Wor>:-
men s Compensation Board in the above—ent.': tied niattcr by the claim­
ant, and said request for roviev; now havinq been v;i t-idrav/n.

IT I .THLR FOR]'; OPJJlilRL'iD thar the rcuucst for- revie a r.ov; nen'-L
ing before the Board is hereby dismissed and the c^re'er (e.', :.he' ).af-
eree is final by operation of lav/.

May 28, 1980

m

WCB CA E NO. 78-8340

WILLIAM D. BEEBE,, CLAIMANT
 chwabe, Williamson, Wyatt, Moore

& Roberts, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matt-jr by
the . tate Accident insurance and said request for
review now having been withdrawn,

IT I THEREFORE ORDERED than the request for review.; now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.
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NO. C 42295 

GERALD BOCHSLER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

May ~8, 1980 

On April 7, l'.:l r~O, claimant requested that !1is claim tor his 
September 6, 19GG, b~ck injury be reopened. Claimant's angravation 
rights have expired. Claimant provided the Doard ~ith the report 
dated April 11, 1980, from Dr. Robert Corriqan. Dr. Corrigan in­
dicated he had been trcatin~ clilimant for a number of ye<lr~ for his 
low back problems which consisted of a chronic, rec·.irrent 1 :unbos,7.cral 
strain and sciatic pilin. !Ic indicatGd that cL:iimc1nt had ·1-cdchccl .:l 

point where he had teen missing work and w<1s .:1blc to :!'."elu.:.:1 , to W-:' rk 
only on a h.::i 1 i' day bar;i s. Dr. Corrigan fcl t that cl ,1lr1.1nt' s cor.~li tion 
ha ,j worsened to the point Lhu t he suqqcs tee; c L1ini,:rnt chanqc his en:plo}­
mcnt. lie f e 1 t that clui man t should enter in to a 1 i<_rhtcr f -:irm of 
employment. 

On May ;,: , 19 8 O, the Doard zic]vised the Sta tc Accident Insurance 
rund (Fund) of claimant's renucst that his claim Le rcoocncf under its 
own motion jurisdiction. Th~ Fun6 0;1 r-iay 12, 198 0, advised the P,oar<l 
that it opposed an Own ~lotion order reopeninq this clc1im f.or time losi,. 
as it was felt claimant's activity sellinq real cstat1~ anc1 his c.1rnings 
precludea him from tine loss benefits. An invcstiqator for the Fund 
reported that claimant had been mis3ing suustantic1l time from work wit..t.._ 
employer the State of Oregon. Clai~ant told the i11vcstigator t~Dt so~ 
of the time he ·1121.s alleri8d ly off work for phy~ic.:11 thcrary or to see 
cioctors, he w~1s in fact p~r f orminq pc;pcr work for .:i truckin<1 firm :..n 
which he had an interest~ Claimant ~lso indic~ted th~t he'~ bcun wor~ 
ing part-time as a real estate sales person. 

On 1\pril 11, 1980, Dr. CorricJ.J.n had advised the Pun<'i that claim­
ant1 slow back and lower .extremity sciatic puin hart wor3cnca anci aggr~­
vatcd to the point that he was forced to re(lucst t.hut claimant r.hanc;c 
j -obs to lighter work. Ee stated that was the reason for the statement 
he had made in a previous letter placing claimant on a statJS of half­
day work for two months and phasinq him out of this present employment 
prior to his quiting. Clai;nont had continued to work £or ~he State 
Highway Department. Dr. · Corri<:_1an .:i.sk that the clai,.1 be rcopenc,-_ . 

j t J. C: 

T!1c 130,1. n': , t1 f t,::-r -::-c ~v i,:: •, _;j ; ,. r th 
:c;uffi c i , ;7 ~ t o •, ,: .7r t- .1n !_ , ; ~- c c, 11c .. 

cvic1 r:,h· c~ i:, L-)1~ :; c;1s · , :-i n,7:; 
:i 1 1 c; ( • ; c l ; ~ .i · .. , , 1 , , ' . c 1 a i 1 ., a t th i s 

time under its o ·.-m rno-tion j ur i sdiclion. The r,oo.r.d orL7crs ~i)e c] ,1 irn 
reopened effective l\pril 11, 19[Jn, for the payment of compensation 
an cl othe r uc1H~fits r c (;u i. rr.: (t '. Jy law until clus c C: puc ;u :rnl t,.. 0i1S Gi::C. 
270. 

I7 IS SO ORDLRED. 
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GERALD BOCH LER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On April 7, 1980, claimant requested that liis claim Cor his
 eptember 6, 19G6, back injury be reopened. Claimant's aagravation
rights have expired. Claimant provided the Board v.-ith the report
dated April 11, 1980, from Dr. Robert Corrigan. Dr. Corrigan in­
dicated he had been treating claimant for a number of years for his
low back problems which consisted of a chronic, recurrent lumbosacral
strain and sciatic pain. He indicated that claimant had reached a
point where he had been missing work and was able to returi. to v;crk
only on a half day basis. Dr. Corrigan felt that claimant's condition
had worsened to the point that he suggested claimant change his employ­
ment. He felt that claimant should enter into a lighter form of
employment.

On May 2, 1980, the Board advised the Btatc Accident Insurance
Fund (Fund) of claimant's request that his claim be reopened under its
own motion jurisdiction. The Fund on May 12, 19 0, advised the Board
that it opposed an Own Motion order reopening this claim for time los^
as it v;as felt claimant's activity sellino real estate and his c.irnings
precluded him from tine loss benefits. An investigator for the Fund
reported that claimant had been missing substantial time from work wi
employer the  tate of Oregon. Claimant told the investigator that so 
of the time he v;as allegedly off work for physical therapy or to see
doctors, he was in fact performing paper work for a trucking firm in
which he had an interest.. Claimant also indicated that he'd been work
ing part-time as a real estate sales person.

On April 11, 1980, Dr. Corrigan had advised the Fund that claim­
ant's low back and lower extremity sciatic pain had v/orsened and aggra­
vated to the point that he was forced to request that claimant chance
jobs to lighter work. He stated that was the reason for the statement
he had made in a previous letter placing claimant on a status of half­
day work for two months and phasing him out of this present employment
prior to his guiting. Claimant had continued to v;ork for the  tate
Highway Department. Dr, Corrigan ask that the claira be rcopenef..

CLAIM NO. C 42295 May 28, 1980

%

The Board, after rcv/ic'./itu-j th 
in suffici -nt to •-.•arrunt

cvidr;nro in Ihiu, ran •, find:-.
iKT f'f 1 vvi M'; clai'" at this

time under its ov/n motion jurisdiction. The Board orders .he claim
reopened effective April 11 , 1980, for the payraent of compensation
and other benefits roqniirod by law until closed pursu.'int t-^ ORB GfC
278.

IT I  O OP^DLRED.
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WCB CASE NO. 78,-6081 

ALICE CELVER, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett, Claimant's Attys. 
SAIF, Legal'Services, Defense Atty. 
Request fo·r Review, by Claimant 

May 28, 1980 

Claimant seeks Board review of the Referee's order which 
affirmed ilie State Accident Insurance Fund 1 s (Fund) denial of 
her diplopia eye condition . 

. FACTS 

Claimant, a 54-year-old employee of th£' Portland Pdbl Lr 
Schools, alleges her work caused her to develop double~ vlsi,;.;-1. 
On November 2, 1977, claimant filed a workcrs 1 compens.:ition 
claim for this condition. 

Dr. Canfield Beattie-•, in· ,January 1978, rcport,~d c:;_aimc:::· t: 
had myopia and presbyopia which had been corrected by rr:Lass'-·"; 
for many years. However, he noted• for the pc1st 6-8 monLhs, 
claimant had developed an occular problem du~ to on-the-job 
environmental changes over which. she had no control c3.nd which 
she could not adjust to or tolcra te. The occular problcu{ he 
found was sever(;! extra-occular muscle imbalance which Dr. Beattie 
fe 1 t was the direct result of the emotion a 1 trc1 uma claimant su s- · 
tained on the job. 

In February 197 8, Dr. Gordon Leitch, an oph thalmologis·t, 
reported claimant said she had had double vision since Septem­
ber 1977. He diagnosed "myopic refractive error with an 
esophoria-trcipia". Claimant felt this was "mental in nature", 
which Dr. Leitch agreed it could be. 

Dr. Georqe Harwood, medicul consultant for the Fund, in• 

March 1978, opined claimant's condition was not related to 
hf?r work. 

Dr. Guy Parvaresh, a psychiatrist, in April 1978, .felt 
claimant di~played clinical signs and symptoms of a psychiatric 
disorder c<;:impotible .with involutional psychosis. He felt · 
claimant had this condition for a ·number of years. Dr. Parvar­
esh opined claimant's basic psychiatric disorder created the 
interpersonal disorder in her work, led to her suspiciousness 
of her CO'.""worker s and supervisor and her eventua 1 leaving 
~he ~chool, rather than the process being in reverse. 

In May 197 8, Dr. Leitch opined claimant's" employmcn t wL:.h 
this employer was not a material contributing factor 'c:~.1 the 
worsening of any pre-existent eye condition. 

The Fund, on June 9, 1978, denied this claim. 
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# ALICE CELVER, CLAIMANT
Bloom, Ruben, Marandas, Berg, Sly

& Barnett, Claimant’s Attys.
SAIF, Legal*Services, Defense Atty,
Request for Review.by Claimant

Claimant- seeks Beard review of the Referee's order which
affirmed uhe  tate Accident Insurance Fund's (Fund) denial of
her diplopia eye condition.

■FACTS
Claimant, a 54-year-old employee of the Portland P;iJ:jli.r

 chools, alleges her worlc caused her to develop douljle visiori
On November 2, 1977, claimant filed a workers' compensation
claim for this condition.

WCB CA E NO. 78-6081 May 28, 1980

#

Dr. Canfield Beattie, in' January 1978, reported claimci't:
had myopia and presbyopia which had been corrected by rflassi^-.s
for many years. However, he noted- for the past 6-8 months,
claimant had developed an occular problem due to oji-the-job
environmental changes over which, she had no control and \vhich
she could not adjust to or tolerate. The occular problein he 
found was severe extra-occular muscle imbalance which Dr. Beattie
felt was the direct result of the emotional trauma claimant sus­
tained on the job.

In February 1978, Dr. Gordon Leitch, an ophthalmologist,
reported claimant said she had had double vision since  eptem­
ber 1977. He diagnosed "myopic refractive error with an
esophoria-trbpia". Claimant felt this was "mental in nature",
which Dr. Leitch agreed it could be.

Dr. George Harv;ood, medical consultant for the l'’und, in »
March 1978, opined claimant's condition was not related to 
her work.

Dr. Guy Parvaresh, a psychiatrist, in April 1978 , -felt 
claimant displayed clinical signs and symptoms of a psychiatric
disorder compatible.with involutional psychosis. He felt
claimant had this condition for a -number of years. Dr, Parvar­
esh opined claimant's basic psychiatric disorder created the
interpersonal disorder in her work, led to her suspiciousness
of her co-workers and supervisor and her eventual leaving
the school, rather than the process being in reverse.

In May 1978, Dr. Leitch opined claimant' s-'employmen t wirh
this employer was not a material contributing factor t>o the
worsening of any pre-existent eye condition.

The Fund, on June 9, 1978, denied this claim.
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In September 1978, Dr. Lend·on Smith re:~portec1 he hacl 
known claimant for a number of years. He indicated· c.i.aimani.· 
felt her co-workers were not ma t:ure. 'He felt cla.iman t. was 
in a stress situation at ·work. Dr. Smith st.:ited craini.vnt_h.:id 
developed double vision in the fall of 1977 due~_ to job strsi:5 . 
He called claimant 1 s condition "conversion reaction! .=.1nx"iet 1, · 

from stress becomes a symptom". · ' · 

Dr. Joseph Paquet, in December 1978, indicated he had 
t~e·ated claimant for. 2 2 years. He concurrecl ,.;,i th Dr. Beattie 
that ·claimant 1 s diplopia was secondary 'to her jpb environmentul. 

· problems. 

Drs. Rebekuh Bonc1 and Paul I--letzer of the Psycholor;y Center: 
in F.ebruary 1979, reported they dia<Jnosed: psychophysiologic 
muscilloskeletal reaction affectin9 cla:i.m,11:1t's occular systems,. 
incipient schzophrenic developments, parano.ir: in nature a.nd 
significant personality decompensation. They_opin6d,claimant's 
personality proJ)lems were chronic, but had been c.1gqravated c'.lnc1 
exacerbated by her job situation. They felt the-diplopia could 
be categorized as a physical reaction to stress. 

-In September 19 7 9 , Dr. David Dine indicated that cla.iman t' s 
·aouble vision was real arid "certainlv emotional components .can 
exacerbate· such a symptoin". Dr:. Din~ had tr.e;.Jted clairnant in 
early 197 8 and had diagnos':d diplopic.1 of uncc:r ta:i.n et_iology .. 

i Claimant testified she felt she was harassed and subjected 
~- to stress. at work which produced the diplop.i.a conclitior,. She was 

demoted in her job and said she was criticize6 by h~r superiors,. 
After a transfer she'cleveloped a personality conflict.with~ 
new supervisor. Claimant resigned from her job with this;employer 
on No.vemb~r 1, 19 7 7. · 

T!)e Referee, after. n2viewinq al.1 the evidence I found the 
opinion of Dr. J?arvaresh to b8 n:ore pr-.:n::uasive. The Referee 
concluded claimarit Is psychopathology pre-e):is ted her work ex­
posure and her near paranoid reaction was self-induced which 
caused the interpersonal prol~lern rather tlrnn her work cuusin<J 
her problems. - '!'here fore, the Referee a ffirrned the Fund's de­
nial of this claim. 

-356-
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In  epteinber 1978, Dr. Lend'on  mith rG-!port:ed he had
known claimant for a number of years. He indicated' claimant'
felt her co-workers were not mature. 'He felt claimant' was
in a stress situation at work. Dr.  jnith stated claimant had
developed double vision in the fall of 1977 due to job stress.
He called claimant's condition "conversion reaction: anxiety
from stress becomes a symptom". ‘ • '

Dr. Joseph Paquet, in Occember 3.97 8, indicated he had
treated claimant for 22 years. He concurred with Dr. Beattie
that claimant ' s diplopia was secondary 'to her job environmental,
problems.

Drs. Rebekah Bond and Paul Metzer of the Psycholoqy Center*,
in February 1979, reported they diagnosed: psyciipphysiologic
musculoskeletal reaction affecting claimant's occular systems,,
incipient sch'zophrenic developments, paranoid in. nature and
significant personality decompensation. They,opined,claimant's
personality problems were chronic, but had been aggravated and
exacerbated by her job situation. They felt the-diplopia cou .Id
be categorized as a physical reaction ho stress.

•In  eptember 1979, Dr. David Dine indicated that claimant's
'double vision was real and "certainly emotional components can
exacerbate' such a symptom". Dr-. Dine had trG^3ted claimant in 
early 1978 and had diagnosed diplopia of uncertain etiology.

Claimant testified she felt she was harassed and' subjected
to stress, at work which produced the diplopia condition.  he was
demoted in her job and said she was criticized by her superiors,. 
After a transfer she'developed a personality conflict .with a
new supervisor. Claimant resigned from her job with this•employer
on No.vember 1, 19 7 7. •'

The Referee, after reviewing all the evidence, found the
opinion of Dr. Parvaresh to be more persuasive. The Referee
concluded claimant's psychopatho.logy pre-existed her work ex­
posure and her near paranoid reaction was self-induced which
caused the interpersonal problem .rather than her work causing
her problems. Therefore, tlie Referee affirmed the Fund's de­
nial of this claim.

m

m
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BOARD ON DE NOVO REVIEW 

• The Board, after de nova review, affirms the• Referee's 
order. The Board finds the opinions of Drs. Parvaresh and 
Leitch to be more persuaf-;ive in this case. Dr. Leitch i~ an 
ophthalmalogist and Dr". Parvaresh is a psy_chiatrist. 'l'he 
Board finds that their opinions, as specialists in their re­
spective fields, are entitled to more weight than the opin­
ions of the other doctors in this case. This is a case which 
requires expert testimony to relate claimant's diplopia to. 
her conditions of employment. The preponderance of the ev~­
dence, iri the B6ard's opinion, does not support claimant's 
claim. Therefore, the Bo'~r:d would affirm the Referee's order. 

ORDER 

The Referee's order, dated November 8, 1979, is affirmed. 

WCB CASE NO. 76-6736 May .28 ,. 1980 

.GEORGE CLARK, CLAIMANT 
Flaxel, Todd & Nylander; Claimant's Attys. 
Keith o. Skelton, Employer's Atty. 
Order On Remand 

... ; . 

_ On /'L1)ril lS, 1~7t1, .U.C! r.oar,: i;:;sucu ,in Order on r:'c·,i1:,:\1 rl..!-
. vcrzinq the ~efcrce' s f'in-.:.inq. in :.:his c-:1sc. The P.c:n-(1 foun:.1 tLc, clai:11 
WilS comt~ensablP.. I ts orc~cr \•'u.S timely appcalc<l to the Court of l,i'pcal::; 
,-.•hich reversc.:d the no.1rd 's order and denied rccovc··y. ·r1ic c·.:i.s:~ wc1s 
tben appealed t6 the Suprenc-Cnurt. 

In an Opinion und Order, filed ,J.:im.i,:ry 2, 19no, the :-:upn.:·.1c 
Court held l:.h.ut it could not say cl$ tl matlcr of lm•.1 \•:!,ethr!r the :::lair:,­
ant should or shoulci. not rcc..:ovcr. 'rlie Court· found that th•::an.~ •··c1s dis­
pute in the cvidcncE! that the erllployer c;..:prc.,zly or implic(lly all ower1. 

the conduct which lcac1 to the clair.1ant's dc.:.li1 in rhis case. Therefore, 
ihey remanded this case ·to the Court of Appeals for ~urthcr pro~~e~in0s 
consistent with its opinion. T~e judgencnt and man~atc w~o entered by 
the Supreme Court· on -Pcbruary 14, l9R0, rcversin9 the deci :;ion .:,," tl1a 
Court of Appeals anr~ remanJinr:r this case to ti1c Court of .1\ppe'-11..i ~pr 
futth~r proceedings cdnsistent with its c~inion~ · 

On May 12, 19B0, The Court of J\1jpeals remanded this case to th~· 
Doard for further proceedings consistent with the Suprr:ne Court'!; 
opinion, 
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BOARD ON DE NOVO REVIEW

m . The Board, after de novo review, affirms the^ Referee' s
order. The Board finds the opinions of Drs. Parvaresh and
Leitch to be more persuasive in this case. Dr. Leitch is an
ophthalmalogist and Dr. Parvaresh is a psychiatrist. The
Board finds that their opinions, as specialists in their re­
spective fields, are entitled to more weight than the opin­
ions of the other doctors in this case. This is a case which
requires expert testimony to relate claimant's diplopia to
her conditions of employment. The preponderance of the evi­
dence, in the Board’s opinion, does not support claimant's
claim. Therefore, the Board would affirm the Referee's order

ORDER

The Referee's order, dated November 8 , 1979 , is affirmed,

«L

 

WCB CASE NO. 76-6736 May 28, 1 80
GEORGE CLARK, CLAIMANTPlaxel, Todd & Nylander^ Claimant's Attys.
Keith D. Skelton, Employer's Atty.
Order On Remand

On April I , .tn.c Board issued hn Order on I^;cvicv7 re­
versing the Referee's finding, in this case. Tlie Reard found the claim
was compensable. Its order v;as timely appealed to the Court of appeals
which reversed the Board's r>rder and denied rocove”y.
then appealed to the Buprenc Court.

TIk'. case was

an an Opinion and Order, filed January  , 1980, tlic ."uprc^.ie
Court held that it could not say as a matter of lav v.’hethfir the claim­
ant should or should not recover. The Court-found that thoi o ’-as dis­
pute in the evidence that the employer expressly or impliedly allowed
the conduct which lead to the claimant's dcrLh in ihis case. Therefore,
they remanded this case to the Court of Appeals for further proceedint;^
consistent with its opinion. The judgement and mandate was entered by
the  upreme Court on ■ February 14, 1980, reversing the decision t!ie
Court of Appeals and remanding this case to tlie Court of Appeals for
further proceedings consistent with its opinion.

On Hay 12, 1980, The Court of Appeals remanded this case to tho
Board for further proceedings consistent with the  upre:ne Court's
opinion.
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The Doard, on ~-1<1y 1'1-, 1980, receivc~c: the judgr::c~r,t .: nd M,rndal -1 
issued by the Court of l\ppeal5. In compli.:incc with this the no,1:- (. feeJ -· 
that due to the con f lict in e vid ence it nust refer this natter to the 
Hearings Division f .Jr hearin(J . ?he issue to be deci<lccJ Llt· thi[, he.:irin~1 
is whether the employer e xpre ssly o r impliedly al lowed th(~ .:::::onduc;t, ,,1; ., i 
placinq of hot 1 unches on hot glue press, which lead to cluima!'l · .. • s death, ,· : 

l\t the conclu s ion of · the hc o rinn tl ' · Pc fcrc :.:! sh ,1] 1 Ciluse cl tri'lnr;,-:ript 
of the pr.oceedin("Js ~nd f o rwc1.rd it t I the r.o,.1rr~ .:i lon<i with ether cxhibi ts 
admitted at the hcarinq Dn<l his rccommend~tion on this issue. 

IT IS SO ORDERED. 

CLAIM NO. CC 155294 

LEONARD COBB, CLAIMANT 
Edwin s. Nutbrown, Cliamant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Defense Attys. 
Own Motion Order 

May 28, 1980 

On _May 1, 19 8 0, the Coa r d set ~si~e its Own ~o tion Order in 
this case, dated October 4 , 1979, which had ordered this claim r~­
opened. The Evaluation Division h .J. d advise r! the Dot.1rd thi~ clc1im i1ad 
been voluntarely reopened in 1976, by the employcr-c~rrier. The employer­
carrier requested a ·hearing on the October~. 1979 own Motion Order. 
The -evidence indicated the reopening was for pn~rmcnt of me-:-~ ica 1 ~)ills. 
Therefo re , the Board sets aside i ts Own ~-1ol:.,;.on Order datu ~ na~, 1 , 190') , 
,rnd republi shes its Own ~1o t ion Order c1a tccl October ,1 , 1'J79 . 

IT IS SO ORDERLD. 

WCB CASE NO. 79-5855 

ALBERT CROOK, CLAIAMNT 
James Patrick O'Neal, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Revie·w by the SAIF 

May 28, 1980 

The State Accident Insurance Fund seeks Board Rc\'iew of 
the Referee's order whi ch granted claimant an award of 
compensation equal to 15° fo r 10 % l oss of the l ef t hund. Tr.e 
Fund contends this award is not suppor ted by ·the evidence . 
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The Board, on May 14, 1080, receivc'd the judgr.ent and nandato
issued by the Court of Appeals. In compliance with this the Board fee]*'
that due to the conflict in evidence it must refer this natter to the
Hearings Division far hearing. The issue to be decided at this hearing
is whether the employer expressly or impliedly allowed the conduct, ^ ^
placing of hot lunches on hot glue press, which lead to claimant's deaths V

At the conclusion of the hearing th ' Pefcrce shnil cause a tronscript
of the proceedings and forward it t > the Board along v;ith other exhibits r
admitted at the hearing and his recommendation on this issue.

IT I  O ORDERED.

May 28, 1980CLAIM NO. CC 155294

LEONARD COBB, CLAIMANT
Edwin  . Nutbrown, Cliamant’s Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Defense Attys.
Own Motion Order

On May 1, 1980, the Board set aside its Own Motion Order in
this case, dated OcLober 4, 1979, which had ordered this claim re­
opened. The Evaluation Division had advised the Board this claim Iiad
been voluntarely reopened in 1976, by the employer-carrier. The employer'
carrier requested a hearing on the October 4, 1979 Own Motion Order.
The evidence indicated the reopening was for payment of medical hills.
Therefore, the Board sets aside its Own Motion Order dated Ilay 1, 1980,
and republishes its Ov/n Motion Order dated October 4, 1979.

IT I  O ORDERED.

WCB CASE NO. 7 -5855 May 28, 1 80
ALBERT CROOK, CLAIAMNT
James Patrick O'Neal, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Reviev? by the  AIF

The  tate Accident Insurance Fund seeks Board Review of
the Referee's order which granted claimant an award of 
compensation equal to 15° for 10% loss of the left hand. The
Fund contends this award is not supported by the evidence.
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FACTS 

Claimant, a 22-year-old tail spotter with Westbrr1ok 
Wood Products, on Decr:0mber 22, 1978 while putting a 10•1 in " 
lathe, the log already in the lathe ''blewup" and hit ::laimant 1 s 
left hand. The diagnosis was a bruised hand. 

Ors. P. T. Wolfe. and J. w. Brazier examin,~d claimant · 
after this injury and reported swelling over the second MP 
joint dorsally. The diagnosis was a contusion injury of the 
knuckles of the left hand, 3rd, 4th and 5th fingers. Claimant 
was reieased·fo~ work as of January 5, 1979. Xrays revealed 
no bony abnormalities. 

In January 1979, Dr. Kenneth Freu~enberg reported 
claimant had gone back to work, but had to quit becaus;! of 
pain. .He diagnosed a probable contusion to the 3rd MCP 
joint of the left hand with residual scarring in the tendon 
itself and p·ossible post-traumatic arthritis. 

Dr. Curtis Adams in April 1979 repor~ed claimant continued 
to complain of pain in the hand. He diagnosed a blunt 
injury to the dorsum of the hund with no significant residual 
disability. Dr. Anderson felt claimant could return to work 
and had "pretty normal functioning long finger of "his left 
hand and his complaints " ... are out of proportion to his 
actual function when you look at the hand". 

. . 
This claim was initially closed by a Determination 

Order dated June 19, 1979, which granted claimant.temporary 
total disability compensation. 

In July· 1979, Dr. Anderson repeated his.findings and 
opinions. He felt claimant had suffered a blunt contusion 
to the MP joint of the long finger and had no significant 
residual disability. 

Claimant testified he returned to work for this employer \ 
pulling on the green chain until he was terminated in March 
1979. He said he has not seen a doctor or taken medication 
for his hand for some time. 

The Referee interpreted Dr. Anderson~s report to indicate 
claimant suffered a minor disab1lity and therefore some 
permanent loss of function of the hand. The Ref:eree evaluated 
.this at 10% and so granted claimant an award of compensation 
equal to 15° for 10% loss of the left hund and granted 
claimant's-attorney a fee out of the increased compensation. 
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.#
FACT 

Claimant, a 22-year-old tail spotter with Westbrr)ok •
Wood Products, on December 22 , 1978 while putting a lO'i in <i
lathe, the log already in the lathe "blewup" and hit 'claimant's
left hand. The diagnosis was a bruised hand.

Drs. P. T. Wolfe and J. w. Brazier examin'.-?d claimant
after this injury and reported swelling over the second MP
joint dorsally. The diagnosis was a contusion injury of the
knuckles of the left hand, 3rd, 4th and 5th fingers. Claimant
was released for work as of January 5, 1979, Xrays revealed
no bony abnormalities.

In January 1979, Dr. Kenneth Freudenberg reported
claimant had gone back to work, but had to quit becaus:: of
pain. He diagnosed a probable contusion to the 3rd MCP
joint of the left hand with residual scarring in the tendon
itself and possible post-traumatic arthritis.

Dr. Curtis Adams in April 1979 reported claimant continued
to complain of pain in the hand. He diagnosed a blunt
injury to the dorsum of the hand with no significant residual
disability. Dr. Anderson felt claimant could return to work
and had "pretty normal functioning long finger of his left
hand and his complaints "... are out of proportion to his
actual function when you look at the hand".

This claim was initially closed by a Determination
Order dated June 19, 1979, which granted claimant temporary
total disability compensation.

In July 1979, Dr. Anderson repeated his.findings and
opinions. He felt claimant had suffered a blunt contusion
to the MP joint of the long finger and had no significant
residual disability.

Claimant testified he returned to work for this employer
pulling on the green chain until he was terminated in March
1979. He said he has not seen a doctor or taken medication
for his hand for some time.

The Referee interpreted Dr. Anderson's report to indicate
claimant suffered a minor disability and therefore some
permanent loss of function of the hand. The Referee evaluated
this at 10% and so granted claimant an award of compensation
equal to 15° for 10% loss of the left hand and granted
claimant's attorney a fee out of the increased compensation.
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Y!}: BOARD o: '~~' ~:L REVIEW .· '<:: .. ;, '. . \:;:f )i"i}Z(f {}i{! 
:.:·: /. , 'l'he .Board, after de nova review, reverses the·: Referee's,.:· .,_: ~./:ff; 
,·_ , 1.:_·. order .... There is, no evidence in this case to support an .·. <-~ ·:?t: 
· , . awar'a of° loss of function of the left · hand. The evidence : ··· , . ., '.~,.--

1 indicates claimant Is injury was to his long. fingGr. . Dr. ·.. ... . .. ]1~ 
'.·; I '• ... Anderson opined claimant had no significant residual disabi li't.y ·;?\· 
· ·. ' in it. . The-. Board interpretes this, in the light of the . ,•[' 
~---·.,1·! : _ other medical · repOrts, as ·1ndicating c·laimant has. no- impairment'. · "'·:'.' 

, · · ··· or loss of function of the finger. · Therefore, The Board ·:7·· 
reverses the Referee .. ' s order in is entirety. . . . . -,;fi' •... I 

} 

• I ____ ) 

i 
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.· .' 
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.. 
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~-~-· 

Cl, ~. 

ORDEF 

· 'rhe Re"fer.ee is order dated .December -21, 1979 is .re:versed 
in its entirety .. 

The De~~rmination Order dated June 10, 
and affirmed. 

·'. 

19 79 is re stored 

CLAIM NO. C 153689 

HAROLD E. CURRY, .CLAIMANT 

May 28, 1980 

Welch, Bruun, Green & Caruso, 
, Claimant's Attys. 

SAIF, Legai ~ervic~s, Defense Atty. 
Own Motion:Determination 

-~---: _______ .;.. . .,_~ _f_......,. ••••• -

IC' 

\ . ' 

· On October 25, 1968, claimant sustained an injury to h:s 
·back. Claimant underwent a laminectomy and fusion. The· claim . · · · 
was ·originally closed by a Determination Order, 0ated ·January 19, 
1970, which awarded claimant temporary.total disability ~ompen~ 
sation and· compensation equal to 144 degrees fer his. ii'.jl:ry. !. 
second Determination Order, dated February 11, 1975, 9 0~ted 

• c1ai:nan t: additional temporary total disability co:n~,ensa L.i.on and 
. and additional compensation equal to 32 degrees for l(J!?, unscj·i,;,dulcd: 
disability for his back injury. Claimant's aggravatio~ rights· hav~ · 
expired. ·. . 

Claimant's originbl fusion had to be repaired i~ June ~f 
1.97 4. On Februar.y 3 1 197 9, c lai1::1on t. underwent addi tion::.1. bc::.d: ... 
su:i;ge,.i;y· involvir'tg !:1 fusion· and also a removal ·of a lc11Jj,:. f)ro-·· ,·--, 
laspcd invcrterbal disc ,at t·hc Ltl-5 level. ,, 

., 
~ • .,,., • I 

4:.,_~ i 
;., ~ ;, 

. ';" -~ .. 
1 '-=· ~, 

• ~ •. t • t'-' .. 
- ,; .. . ". ·.· ' 

' 
·' . 

• f ft~. .. 
, -·-~---·---·-----·-·-· .... 

- -~ ;_ ~ . 
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BOARD ON DE NOVO REVIEW
mm

The
order,
award .of
indicate
Anderson
in it.
other me
or loss
reverses

-Board, after de novo review, reverses the; Referee's '
There is,no,evidence in this case to support an • •
•loss of function of the left 'hand. The evidence

s claimant's injury was to his, long- finger. ■ Dr. •„
opined claimant had no significant residual disability
The.Board interpretes this, in the light of the 
dical reports, as 'indicating claimant has.no• impairment
of function of the finger. Therefore, The Board,
the Rdferee's .order in is entirety.

m-

.ft

ORDER

• The Referee’s order dated -December • 21, 1979 is. .reversed
in its entirety. , • .

The Determination Order dated June 10, 19 79 is restored
and affirmed. ‘ .

» •

CLAIM NO. C 153689 May 28, 1980

HAROLD E. CURRY, CLAIMANT
Welch, Eruun, Green & Caruso,

, Claimant's Attys,
 AIF, Legal  ervices, Defense Atty
Own Motion .-Determination

#
■ On October. 25 , 1968 , claimant sustained an injury to h;..s

■back. Claimant underwent a laminectomy and fusion. The' claim .
was originally closed by a Determination Order, dated January 19,
I97D, which av;arded claimant temporary total disability .rompen-
satidn and'compensation equal to 144 degrees for his,injury. A
second Determination Order, dated February 11, 1975,' g a:;ited
claimant additional temporary total disability compensation and
and additional compensation equal to 32 degrees for 10?. unscli'uduled;
disability for his back injury. Claimant’s aggravation rights' have
expired. .

Claimant's original fusion had to be repaired in June- if'''.
1.974. On February -3, 1979, claimant-underwent addition::! back,,,. •
surgery involving a fusion and also a removal of a lai->v, pro-\.,
laspc'd inverterbal disc .at the L4-5 level. ' .

m
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... f:.:·:~·::·.;• ·.· .. ;. ,1 i,. '.,. ,: : • :·,:'.' .,\ ~ .. : .. ''./,:~::•.,_>'.~::\:::: ):::/,',:/ 
l .~ :.. ., = • ~ • ~ .J.'.J.; .: .I.•,' '.',_ • I I • I !•"·• .• ., • • , • ., 

-,:\, · Th~ Doa~u,.·in. an Own !-!otion Ordcr·:J,:11:.ed .. Jun.c 5,<':':.:'79, ... "':-,~;,·,<.1 · . .- ·-,r 

'•.'i'()· ' .. ·. - , _that <;=lai~ant's p~esent condition wa~ 1~e~atcd ,t.::i tis '?:.:·",·1.~nn'i_ >~ju:'.i :·,··,: , 
.. · · • and his subsequcn c treatment for sucn 1.r.J ui:-y. Tr,e: Doar.'.u :;,lncl u. ea · · · 
'·" ,·. that .c~aimant's request to reaper. his claim under th~ Do.:.rds ,..J\-Jn ' •• • : 

Motion jurisdiction was medicallv justified.· Th~1n<orc, d1(: r.c,..'1rd" 

t, .. 

ord~red th0 claim reopened, effe;tive F~bruary J, 1979, ~ntii ~~G·· 
claim ~as closed pursuant to ORS· 65C.27S. Claim~nt's attcrncy.wn~ 

.. , also granted an attorney fee out of an increased tempct· .. !'.';l tc,· .. .1~. 

·disability compensation. I'••·• 

' ,. 
,.:. 

•'', ":" 
·t1aimant was examined on March 28, 1980, by the O~thopcdic 

•·.coniultints. It was their ooinion that claimant's condi cion w~~ 
medically stationary ·in reg~rds to his October 1968 inj\;:-y.: '.:::1,,:! 

~ ~ .. , . 
.. .. 

. . ~ ... 
,· ' 

. --~ 
·: 

:do not feel that claimant could return to his-same occu~2tion eve~ 
··wi~h limitiltions, but felt he could perform light or s~;.lentary wor}: .•.. , 
They.estimated the impairment of. the lumbosacral spine, as it ::::x- · 

'sisted at that time, was moderate and ac.tributcd a].J. of :.he ·;._,::,,:;, r:,:: 
function of the lu~bosacral spine to the October 196R injury . 

·-on l~pril 29, 1980, Dr. 'Ilm-.:urd Che• r:y reported i:hilt he did not i c .. ,, .. 
:·i .,- .- this clairr. could be clos0d until , Iaimant had ei thcr be'en plac-2-:: J.r. 

.- :'· .· a ligh~ job or had been given tra ininq w:·t.~ch wou.lr'. demonstrate t:·,c~:. 
1•i·, · he could.earn a livinCJ at some oc· ~pation. ire felt that i:f cL1.u'12r,~ 
: i ·:, .•:, . could be retrained er ·could <JO to a. light -~jo1-: .. h(~ agreer~ that cl.:d 1r,, . 

. . nnt's disability was not~crate. iiowever, ::ic folt- if claimant ·ccuL} , •:o ::, .. ,, not be retrained or perform a lic,1ht job that claimant's di.s.:1bi~it./ 

.:i . . · · would be "that of permanent total c:isability". . , . 

., 
'•'!· 

' ~-

1 -

... 
' .. ;j·+ 

.. ·~ . 

. "' . . 

. - The Fund, on May 5, 1980, requested a dcter.rninnti,)ri of cla.;.:-!­
ant's current disability. The Evaluation Division of th~ Workers' 
Compensation Department, on May 8, 1980., ::.~cc0mrr,"e:~ndetl the cl.:d.m ,.,1: 
closed with an award of additional tempor.J.ry total disability co1r,1••:·n·-

.. sation from Februar~ J, 1979.through March 28, 1980 and wtth nu 
additional· award for low back· disability. 

The Board concurs in this recommenac',t.io;i. '!:'he· Bo,1.:-Ll, in 1:.his 
case, would urge that the Vocational Rehabilita~ion scrvic2s .o~ ·thq 
Workers Compensation Department be offered t_o cl.::t.irnant and that 
the Field Services Division contact claimant to assist him to the 
fullest of their abilities: 

ORDER 

Claimant' is hereby granted ·t.;;.~mporary · total disnbility CG,n·­
pensation from February 3, 1979 through Marc!1 28, 1980, less time 
worked. 

Claimant's attorney has already been granted a re&sonable 
.attorney fee by the-Boar~•s Own Notion Order, dated June 5, 1973. 
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The Board,.'in, an Ov/n riotion Order'da ced June "our.d
. that claimant's present condition was related Lo his or-- jinal inju;:
and his subsequent treatment for such injury.The Board conclu'.'cd

• that claimant' s request to reopen his claim under the Boards -^wn '
Motion jurisdiction was medically justified .* There ::orG , J-io ?.r.,ard’",
ordered the claim reopened, effective February 3, 1979, unti?. -cho'’
claim was closed pursuant to OR - 65G.27v7. Claimant's attcrney, was ■
also granted an attorney fee out of an increased temporary to--.ai
-disability compensation. • . '

Claimant was examined on March 28, 1980, by the Orthopedic
'.Consultants. It was their opinion that claimant's cond.M:ion v;as •-
medically stationary in regards to his October 1968 injury. ThA.v

• do not feel that claimant could return to his' ame occupation cvcu
with limitations, but felt he could perform light or sedentary worh
They.estimated the impairment of the lumbosacral spine, as it cx-
■'sisted at that time, was moderate and attributed all of ;.he 'h.r.r.s of:
function of the lumbosacral spine to the October 1968 if^ury. : '

On April 29 , 1980, Dr. ' Ilov.-ard Cho' cy reported ihat he cj.d not rc.:U.
this claim could be closed until  laimant had cithe.r been placed .i.n
a light job or had been given trauainq w'.i.Lch v/oulf! demonstrate t.hal
he could earn a living at some oc- upation. 'ile felt that i;f c]. uLn,er,L
could be retrained or could go to a light job., ho. agreed that claim-*
ant's disability was moderate. ilov.'cver, nc felt- if claimant 'couid!
not be retrained or perform a light job that claimant's dj-sabiiity
would be "that of permanent total disability".

• The Fund, on May 5 , 1980, requested a determinativ^n of clai;:-
ant's current disability. The Evaluation Division of the Workers'
Compensation Department, on May 8, 1980., recommended the claim .>i.:
closed with an award of additional temporary total disability coir}<en-
.sation from February 3, 1979 through March 28, 1980 and wi.th no
additional' av/ard for low back- disability.

The Board concurs in this recommenoauion. The’ 3o<ird, in rhis
case, would urge that the Vocational Rehabilitation services o;'the
Workers Compensation Department be offered to claimant and that
the Field  ervices Division contact claimanc to assist him. to the
fullest of their abilities: ‘

ORDER

, • ' Claimant is hereby granted temporary total
pensation from February 3, 1979 through .March 2 
worked.

disabi-i
1980,

ity
1 s:

com*-
; time

Claimant's attorney has already been granted a reasonable
.attorney fee by the•Board's Ovm Motion Order, dated June 3, 1979.
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WCB CASE NO,. 79-5322 

"LEO W. FLITCRAFT, CLAIMANT 
Merten&. Saltveit, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

· & Roberts, Employer's.Attys. 
Request for Review by Employer 

May 28, 1980 

'l'he employer seeks Bourd J~oview of: the :~ci:ere1":!' s. order 
which granted 'Cluima.n t · an ftddit.ional award o t compc:r.!:', j t-.ion 

· . equa 1 to 16 0 ° .'- for 5 0 % unscheduled cl is obi li ty. 'l'hc cn1:.:, l.oyl~ 1: .. 

contends this award is exccssj_vc. 

:.FACTS 

Claimant, a 57-year-old service technician with Scars, 
Roebuck & Company, filed.a claim in ~1anui.u:y :,.975 c:1.llE:qi,;g' 
his work had caused difficulty with his shouldirs. -

.In October 1974, Dr. L. l{. Lonsrston. reported he l).Jd 
been treating claimant since- June 1974 for pain in both · 

.'-shoulcers and in·his :1eck. He indicated claiTI:3t1t!s_ job'· ·· 
__ re·quired repe;;ti ti ve ;1.if ting, pulling or pus!'iin~r: and heavy. 

· ·work which resulted in chronic bursitis in both shoulders. 
Dr~ Langston: :{:el t c lc,iinan t should avo.i. d cmpJ.oymen t rer;uiring 
lifting.or ·puliing. Claimant initially received con3ervati~e 

. treatm~l_'lt. 

_ Dr. F. _L. Goodwin, in January 1975, diagnosed chronic· 
synovitis. ~nd bur~itis of ~oth shoulders and probably aft ol~ 
partial rent in the left rotator cuff and also on the right 
rotator -cuf,L 

On January 21, 1975,_ Dr. Lanqston hospiLilizecl .claimant_. 
apd performed a Ne~r procedur~ on-the left shoulder which 
.required res~~tion of the coracoacromial ligam~nt and. the 
a~terior po~tion of the acromion. 

Dr. ·Donald ~mith, in January 1976, reported ~laim~nt 
w~s hospit,alized· ·tor evaluaticir. of a continuing neck- . 
shouldei-arm pain problem associated wi~h cervical occi.pital 

:··headache. X-rays revealed a degen~rative grade III s~ondylosis 
at C5-6 and C6-7. Dr. ·smith opined claimant had a ce~vical 

.. .spondylosis \•1ith possible. nerve ·root compression.· A .11,yelo_gran") 
di4 not ieveal. any nerve ro6t compression .. · · · 

: -Dr. Sinith, in July ·1976, reported claimant was rccove.rincj 
from catar~ct surgery.; Oe felt claimant's cervical· spondy~osis 
_was re'la.ted•.to his-industrial injury on the basis·of·aggr<1va-. 

· .. tion of a pre-existil1(J condition. 
_______ -1-................... -~----- ·-

-.,. 
·! ,' 

t• ;. 

•.··· .. 
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-· WCB CA E NO.. 79-5322

LEO W. FLITCRAFT, CLAIMANT
Merten &,  altveit, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's.Attys.
Request for Review by Employer

May 28, 1980

The employer seeks Board reviev/ of: the .hei'eree' s. order
which granted claimant' ai'. additional award of compcns vi tion
equal to 160°.-for 50% unscheduled disability. The employer
contends this award is Gxcessi.ve.

•FACT 

Claimant, a 57-year-old service, technic.iar. with  ears
Roebuck 6. Company, filed, a claim in January 19 75 aliening'
his work had caused difficulty v/i th his shoulders.

In October 1974, Dr. L. U. Langston reported he had
been treating claimant since June 1974 for pain in both '
•shoulders and in his neck. Ke indicated claimant-'s job’ '
.required repetitive lifting, pulling or
work which resulted in chronic bursicis
br. Langston, ■felu clccimant should avoid
lifting.or pulling. Claimant initially
treatment.

pushingr and neavy
in both shoulders,
employment requiring
received conservative

; Dr. F..L. Goodwin, in vTanuary 1975 , diagnosed chronic
synovitis, and bursitis of both shoulders and probably aii old’
partial rent in the left rotator cuff and also on the right
rotator 'Cuff . ; - ’

On January 21, 1975,. Dr. Langston hospitalized .claimant,
and performed a Neer procedure on the left shoulder which
required resection of the corac;oacromial ligament and. the
anterior portion ot the acromion. ^ ’ '

Dr. Donald . mith, in Januc'iry 1976, reported .claimant
was hospitalized' for evaluation of a continuing neck-
shouldef-arm pain problem associated with cervical occipital
headache. X-rays revealed a degenerative g.rade III spondylosis
at C5-6 and C6-7. Dr.' mith opined claimant had a cervical

• spondylosis v/ith possible nerve root compression.- A .inyelo.gram
di.d not reveal-any ne.rve root comp7:ession. .'

• Dr.  rnith, in July *1976, reported claimiant was recovering
from cataract surgery. _ He i:elt claimant's cervical' spondylosis
was related -to his • Indus trial injury on the basis of'aggrava-
tion of a pre-existing condition.

m
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In February 1978, Dr. Michael Mascin hospitalized ~laim~nt 
for additional tests. A myelosram revealed minimal doyencra­
tive changes in the mid- cervical spine .. l\fter being released 
from the hospital, claimant received out-patient treat~ent. 

The Orthopaedic Co~1sultants, in April 1979, opined 
claimant's condition was stationary. They rated his permanent 
partial disability in his neck as minimal and in each shoulder 
as mildly moderate. They did not feel he could returr; to his 
previous occupation, 

. A Determination Order, dated June 14, 1979, gr~nt~d 
claimant temporary total disability compensatio~ and compenaa­

:tion equal to 48° for 15i unscheduled disability for his 
shoulder and neck injuries. 

Dr. A. Gurney Kimberley, a member of the-Orthopaedic 
Consultants, _in October 1979, felt claimant could try rnedi11m 
work, but if he couldn't do it, then he could do light work. 

Cl4imant testified he has had surgery on both sho~lders. 
Claimant has the equivalent of a high school education and 
has taken courses in electricity and bookkeeping. Currently, 
claimant said he is unable to use either arm or shoulder 
because the pain is too severe when he attempts to use 
either upper extremity. He fe'c': ls he could not return to his 
previous work. Claimant worked for this employer from 194E 
to 1974. He has not worked since 1974. · According to plaimant, 
he still does various household chores, yard work, and 
pursues his hobby of fishing. 

The Referee, based on all the evidence, granted claimant 
additional compensation equal to 16° for 5% unscheduled 
disability for.his neck injury, 80° for 25% unscheduled 
disability for his right shoulder injury and 112° for 35% 
unscheduled disability for his left shoulder injury; being 
an increase of 160° for 50% unscheduled disability. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Pefcree's 
order. The Board disapproves of the Referee's adding together 
of various awards of compensation for loss of wage earning . 
capacity. The Workers' Compensation Act contemplates the 
''.whole man II concept when rating unscheduled disability. The. 
determination to be made is, taking into consideration all 
relevant factors in each case, what is the overall loss·of 
wage earning capacity the injured worker has suffered. 

1--:-----···--· ~--·· -· . 

"' V 
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In February 1978, Dr, Michael Mason hospitalized claimant
for additional tests. A myelogram revealed minimal dcgenera-
tive changes in the mid-cervical spine. . After being released
from the hospital, claimant received out-patient treatment.

The Orthopaedic Consultants, in April 1979, opined
claimant's condition was stationary. They rated his permanent
partial disability in his neck as minimal and in each shoulder
as mildly moderate. They did not feel he could returri to his 
previous occupation.

A Determination Order, dated June 14, 1979, granted
claimant temporary total disability compensation and compensa
tion equal to 48° for 15° unscheduled disability for his
shoulder and neck injuries.

Dr. A. Gurney Kimberley, a member of the Orthopaedic
Consultants,,in.October 1979, felt claimant could try medium
.work, but if he couldn't do it, then he could do light work.

Claimant testified he has had surgery on both shoulders.
Claimant has the equivalent of a high school education and
has taken courses in electricity and bookkeeping. Currently,
claimant said he is unable to use either arm or shoulder
because the pain is too severe when he attempts to use
either upper extremity. He feels he could not return to his 
previous work. Claimant worked for this employer from 194.6
to 1974. He has not worked since 1974. According to claimant,
he still does various household chores, yard work, and
pursues his hobby of fishing.

The Referee, based on all the evidence, granted claimant
additional compensation equal to 16° for 5% unscheduled
disability for his neck injury, 80° for 25% unscheduled
disability for his right shoulder injury and 112° for 35%
unscheduled disability for his left shoulder injury; being
an increase of 160° for 50% unscheduled disability.

BOARD ON DE NOVO REVIFW

The Board, after de novo review, modifies the Referee's
order. The Board disapproves of the Referee's adding together
of various awards of compensation for loss of wage earning
capacity. The Workers' Compensation Act contemplates the
'.'whole man" concept when rating unscheduled disability. The.
determination to be made is, taking into consideration all
relevant factors in each case, what is the overall loss of
wage earning capacity the injured worker has suffered.
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the Pcf:crcc' s owards in the case, the noard 
finds they arc exce,-;sive. Cla:irnant has the equiv.:::ilent of a 
high school education ,:rncl has '.::aken other courses. lie· is 
now 6 2 years old and has not so,1~;ht work bc·ca use of .::1 non­
related ca tar a ct problem. The Orthop<1edi. c Consul tan ts feel 
clai.ma0 t could re turn to moc1eratG: work. Cl.J i1:1an t' s 01-1 ly 
work experience was wi. th this c.mr:,J.oye:r :is an c,fJ?l1_anc2 
serviceman and he cannot ret u~:n t:o th c-1 c job. '~he" Loa rd, 
after cons iderinc__i these f.::rctors a J.or: q ,.,,i th d:i l the· otr. cr.-

evi dencc in this file, concludes clain,ant is ,~:1ti tled to an 
award of compensation equal to 160° for 50% unschedulcci 
disability for his·ncck injury and the injury to both cf his 
shoulders. This is in lieu of any pr12vions a'>·1..1rc1s. 

ORDER 

The Hefer12e's order, cbtcc1 Dcccrn:x:r 20, lC:-79, i.s ;:~nc:ified. 

Cla{mant is hereby c;ranted compensation cc:1Jal l.::o lGO 0 

for 50% unschr?c1uled disability f:01: :1is injtff'/ i~o the neck 
and shoulders. This award is i;1 _1_ic11 of L,1:l p,:evious a\,'a~~c-:.::; 
of unschedulec1 disc:ibility f:or this :in:iury. 'I'l:c~ rer;,ai:-tcicr of 
the Referee's order is affirmed. 

WCB CASJ::; NO. 

ROBERT J. HANEY, CLAIMANT 
Emmons, Kyle, · Kropp & Kryger, 

Claimant's Attys. 

78-3505 

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

May 28, 1980 

Clai~ant seeks Board review of the Referc~•s order 
which granted him an.award of additional compensation equal 
to 128° for 40% unscheduled disability in lieu of the award 
of JO% unscheduled dis ability CjTanted by the Dctenninc tion 
Order, dated April 10, 1978.· Claimant contends he is p2rma­
nently and totally disabled. 

FACTS 

Claim~nt, a 42-year-old highway maintenanc2 man with 
the Orego"n State Highway Division, on J'une 10, 1974, wa~-; 
injured in a motor vehicle accident in which his vehic~Q.was 
rear-ended by another vehicle. He suffered multiple br uiscs 
and a fracture of the sternum. Claimant develoL:ied back pain 
and Dr. Gerald R,~imer opined claimant had a lumbar strain 
and recommended conservative treatment. 
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ORDER

The Referee’s order, dated December 20, 1979, is irodified

Claimant is hereby granted compensation equal to 160° 
for 50% unscheduled disability for nis injury to the neck 
and shoulders. This award is in lieu of all t:):-:evious awards
of unscheduled disability for this injury. 'i'he remainder of 
the Referee's order is affirmed.

May 28, 1980WCB CA E NO. 78-3505

ROBERT J. HANEY, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee’s order
which granted himi an. award of additional compensation equal
to 128° for 40% unscheduled disability in lieu of the award
of 30% unscheduled disability granted by the Determination
Order, dated April 10, 1978.'Claimant contends he is perma
nently and totally disabled.

FACT 
Claimant, a 42-year-old highway maintenance mar. v/ith

the Oregon  tate Highway Division, on O'une 10, 1974, v/as
injured in a motor vehicle accident in which his vehic!,.e. wa.s
rear-ended by another vehicle. He suffered multiple bruises
and a fracture of the sternum. Claimant developed back pain
and Dr. Gerald Reimer opined claimant had a lumbar strain
and recommended conservative treatment.
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In September 1974, Dr. Robert Corrigan indicated hG 
felt claimant had suffered a ''diffuse lumbosacral sprain and 
strain". He suggested more conservative treatment. 

Claimant was hospitalized in October 1974 and und~rwent 
a myelogram. This revealed a "grade I spondylolisthesis of 
LS'.'. Claimant was released for restricted work on December 
1, 197 4, and was to engage in no heavy lifting and no n:•peti­
tive bending. 

_ Claimant went to the Disability Prevention CenL0r in 
May 1975. Dr. Daniel Halferty, medical examiner, diagnosed 

_ chronic lumbosacral strain, obesity and increased lumbar 
'·lordosis and moderate functional overlay. Dr. Michael 

Fleming, a psychologist, reported claimant complained of a 
dull backache. Claimant said he had completed the 8th 
grade. ClaimaDt stated he had worked with heavy equipment 
for 26 years, includi:ng working as a logger and dri vinry · 
truck. Dr. Fleming :felt claimant was experiencing moderate 
psycho-physiological reaction and depression, moderate 
anxiety reaction and depressive-aggressive personality. 
Claimant was found to be functionally illiterate and with 
few job skills. Claimant was referred to a rehabilitation 
service coordinator for employment assistance upon his 
discharge. 

Dr. Ray Miller, on June 21, 1975, opined claimant's 
degenerative disc disease in his low back was stationary. 
He did not feel claimant needed surgery. 

The Orthopaedic Consultants, in August 1975, diagnosed 
chronic lumbosacral sprain with some functional overlay,· 
chronic cardiovascular hypertension disease and diabe"..:es. 
It was their opinion claimant's condition was stationary and 
he could return to his previous job. They rated the loss of 
function of claimant's back as related to this injury as 
minimal. 

A Determination Order, dated August 28, 1975, awartl0d 
claimant temporary total disability compensation. 

On October 14, 1975, claimant returned to a modified 
job as a truck driver. Part of his job required claimant to 
cut brush and perform other activities requiring bending anc 
heavy lifting. This resulted in increasing back pain and 
claimant was hospitalized in Jill1uary 1976 by Dr. Samuel 
Toevs. This claim was reopened as of January 1, 1976. 
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In  eptember 1974, Dr. Robert Corrigan indicated he
felt- claimant had suffered a "diffuse lumbosacral sprain and
strain". He suggested more conservative treatment.

Claimant was hospitalized in October 1974 and underwent
a myelogram. This revealed a "grade I spondylolisthesis of
L5". Claimant was released for restricted work on December
1, 1914, and was to engage in no heavy lifting and no repeti­
tive bending.

Claimant went to the Disability Prevention Center in
May 1975. Dr. Daniel Halferty, medical examiner, diagnosed
chronic lumbosacral strain, obesity and increased lumbar
-lordosis and moderate functional overlay. Dr. Michael

Fleming, a psychologist, reported claimant complained of a
dull backache. Claimant said he had completed the 8th
grade. Claimant stated he had worked with heavy equipment
for 26 years, including working as a logger and driving
truck. Dr. Fleming ^felt claimant was experiencing moderate
psycho-physiological reaction and depression, moderate
anxiety reaction and depressive-aggressive personality.
Claimant was found to be functionally illiterate and with
few job skills. Claimant was referred to a rehabilitation
service coordinator for employment assistance upon his
discharge.

Dr. Ray Miller, on June 21, 1975, opined claimant's
degenerative disc disease in his low back was stati.onary.
He did not feel claimant needed surgery.

The Orthopaedic Consultants, in August 1975, diagnosed
chronic lumbosacral sprain with some functional overlay,
chronic cardiovascular hypertension disease and diabetes.
It was their opinion claimant's condition was stationary and
he could return to his previous job. They rated the loss of
function of claimant's back as related to this injury as
minimal.

A Determination Order, dated August 28, 1975
claimant temporary total disability compensation.

awarded

On October 14, 1975, claimant returned to a modified
job as a truck driver. Part of his job required claimant to 
cut brush and perform other activities requiring bending and
heavy lifting. This resulted in increasing back pain and
claimant was hospitalized in Jaiiuary 1976 by Dr.  amuel
Toevs. This claim was reopened as of January 1, 1976.
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·· •., ~1aimanti.on May 1, 1976, was released to tiy light 
work. Dr. 'roevp felt claimant should not lift over 25 pounds 

_or· walk cin rough terrain. However, claimant was rehospitalized 
in -early ·Jun~ 1976 and placed in traction. Dr. Toevs reported. 

;. , · claimant I s right leg got numb if he sat and "KK& AJ absent 
. ~ilaterally''. Claimant was released for restricted work on 

:- _Augu_st 16, 19?6 ·with no bending or lifting over 25 pounds. 

Dr. "Theodore Pasquesi, in December 1976, .reported 
cl_aimant continued to complain of b21ck pain. Claimant was 
Jnterested in returning to work. Dr. Pasquesi felt. claimant's 
conditibn was. stationary and he could work as lohg ash~ was. 

. . . - . . i ' '. ' - --- . ... ... . . .. 
. . 

• _,. • I I 

; ~ ,: 
- .. , :~ , ' 

.. 
___ ·:. k'. ·. ,_ 
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..-... not required to s'it or to stand throughout .:i:n eight-hour. 
shift without being able to ch~nge positions, or being 

.. required to lift over 20 pounds , and limited his rotation, . 
flex ion and twisting of the trunk. He felt cl<1iman t had 30 % 
impairment." D.r. Toevs concurred with this report. 

A Second Determination Ord0r awarded additional temporary·. 
total. disability ·compensation and compensation equal to 96° 
for 30 % unsched_u led disability for his low back inj u.ry:. 

. . Claimant was referred, in May 1977 f:or vocational rehabili-
tation. The-vocational counselor, in June 1977, felt based 
on claimant's physical complaints, reported physical limita­
tions, lack of vocational aptitudes and poor ~ducational 
skills the chances ·fo'r successful rehabilitation appeared . 
marginal. · No application was taken and vocational . rehabi li tr:1-
tion ·was·, terminated on August 23, 1977. 

. ·· Dr. Toevs suggested claimant should not lift· over 20-25. · 
-· pou~ds ~nd should avoid exten~ed bending, twisting or jarri~g 

of his back. . · ·· ·· 

1he Oriho~aedic Consultants re~examined claimant in 
November 1977_ and felt claimant's condition was· station.ary. 
However, they did not feel claimant could return to the same 
occupation with or without limitation. They felt claimant 
needed- job placement ·assistance and rated c-J.aiman t '·s impair­
ment as mildly-moderate, although they found an "excess of 
:voluntary_· interference 11 • 

Dr. H. Hale Henson, a psychiatrist, ·in J2muary 1978;· 
diagnosed a "personality disorder, passive aggressive. dull 
_normal intellectual functioninc_;''. He opined claimant, ·at · 

,_- that time, was.incapacitated for return to any employment. 

·A Third � ~termination Order, .dated April 10, 1978,·, 
:awarded claimant additional temporary total disability and 
:addition~l compensation equal to 32° for 10% unscheduled 
disability -.for his back injury. 

' --,---------- . . 

< • ~ I ' 
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._._,. •' •. : Claimanton May 1, 1976, was released to try light

work. Dr. Toevs felt claimant should not lift over 25 pounds
or'walk on rough terrain. However, claimant was rehospitalized
in'early June 1976 and placed in traction. Dr. Toevs reported,
claimant's right leg got numb if he sat and "KK& AJ absent
bilaterally". Claimant was released for restricted work on
August 16, 1976 with no bending or lifting over 25 pounds.

Dr. 'Theodore Pasquesi, in Decen\ber 1976, -reported
claimant continued to complain of back pain. Claimant was
interested in returning to work. Dr. Pasquesi felt, claimant's
condition was.stationary and he could work as long as he was.

not required to sit or to stand throughout an eight-hour,
shift without being able to change positions, or being
required to lift over 20 pounds, and lindted his rotation,,
flexion and twisting of the trunk. He felt claimant had 30%
impairment.' Dr. Toevs concurred with this report.

A  econd Determination Order a’warded additional temporary
total, disability compensation and compensation equal to 96° •

30% unscheduled disability for his low back inju.ry-.for

, • . Claimant was referred, in May 1977 for vocational rehabili'
tation. The•vocational counselor, in June 1977, felt based
on claimant's physical complaints, reported physical limita­
tions , lack of vocational aptitudes and poor 'educational
skills the chances for successful rehabilitation appeared
marginal. 'No application was taken and vocational.rehabilita­
tion ' was' , terminated on August 23, 1977.

Dr. Toevs suggested claimant should not lift' over 20-2 5
pounds and should avoid extended bending, twisting or jarring
of his back. . . - ^ :

The Orthopaedic Consultants re-examined claimant in •
November 1977^ and felt claimant's condition was' stationary.
However, they did not feel claimant could return to the same
occupation with or without limitation. They felt claimant
needed- job placement-assistance and rated claimant's impair­
ment as mildly-moderate, although they found an "excess of
voluntary,'interference" .

Dr. H. Hale Henson, a psychiatrist, in Jf.inuary 1978,"
diagnosed a "personality disorder, passive aggressive.dull - •
normal intellectual functioning". He opined claimant, at • ■
that time, was•incapacitated for return to any employment.

•A Third Determination Order, .dated April 10, 1978,'.
■awarded claimant additional temporary total disability and
.additional compensation equal to 32° for 10% unscheduled
disability for his back injury. . ' '
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Claimant tes~ified ~t -the hearing he·had not re~urned 
to work. He continues to receive treatment from Dr. 'l'oevs 
us7s a home traction device, and wears a back brace. · He ' 
sai~ he follows the limitation placed on him by Dr. Toevs. 
Claimant has· not fully explored work opportµnities in his 
area. 

The Referee, after reviewing all the evidence, 
claimant was not permanently and totally disabled. 
Referee found claimant h~d lost 80% of his earning 
as a result of his injury and granted him an award 

"tion for that amount. 

.-BOARD ON DE·NOVO REVIEW 

found 
'fhc. 

capacity 
of compensa-

The Board, ·after de nova review, modifies the Referee's 
order. Claimant is 47 years old and has an eighth grade 
educati_on. Claimant cannot perform jobs requiring lifting 
over 20-2 5 pounds, prolonged sitting, bending, .twisting, or 
jarring of his·spine. The consensus of the medical doctors 
is that claimant can perform iight work. Claimant has 
failed to fully explore his work opportunities in his area. 
The Board, after considering all the evidence, concludes 
claimant is not permanently and totally disabled. The 
nedical evidence alone does not establish claimant is perma­
•nently and totally disabled. Considering other relevant 
factors in this case, such as claimant's age, education, 
adaptability to non-physical laboring jobs, psychological 
condition, prior work experience, attitude and motivation to 
return to work, the Board does not find claimant has proven 
he is entitled to an award for permanent and total disability. 
However, based on this same evidence, the Board finds claimant 
is entitled to an award of compensation equal to 192° for 
60% unscheduled disability for his low back injury. This is 
in lieu 9f all previous awards of unscpeduled. disability • 

. The Board strongly urges that the Field Services Division 
contact ciairnant or that he contact them and that together a 
strong effort be made to find claimant employment through 
job search efforts or re-employment assistance. 

ORDER 

• The order of the Referee, dated November 5, 1979, is 
modified. 

, ·Claimant-is hereby granted compensation equal to 192° 
for 60%-unscheduled disability for his back injury. This 
award is in lieu of the award granted by the Refe.ree' s order 
which in all other respects is affirmed. 

-367-
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Claimant testified at the hearing he had not returned
to work. He continues to receive treatment from Dr. Toevs,
uses a home traction device, and wears a back brace, ' He 
said he follows the limitation placed on him by Dr. Tocvs-
Claimant has not fully explored work opportunities in his
area.

The Referee, after reviewing all the evidence, found
claimant was not permanently and totally disabled. The.
Referee found claimant had lost 80% of his earning capacity
as a result of his injury and granted him an award of compensa­
tion for that amount.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, modifies the Referee's

order. Claimant is 47 years old and has an eighth grade
education. Claimant cannot perform jobs requiring lifting
over 20-25 pounds, prolonged sitting, bending, .twisting, or
jarring of his'spine. The consensus of the medical doctors
is that claimant can perform light work. Claimant has
failed to fully explore his work opportunities in his area.
The Board, after considering all the evidence, concludes
claimant is not permanently and totally disabled. The
medical evidence alone does not establish claimant is perma­
nently and totally disabled. Considering other relevant
factors in this case, such as claimant's age, education,
adaptability to non-physical laboring jobs, psychological
condition, prior work experience, attitude and motivation to
return to work, the Board does not find claimant has proven
he is entitled to an award for permanent and total disability.
However, based on this same evidence, the Board finds claimant
is entitled to an award of compensation equal to 192® for
60% unscheduled disability for his low back injury. This is
in lieu of all previous awards of unscheduled, disability.

The Board strongly urges that the Field  ervices Division
contact claimant or that he contact them and that together a
strong effort be made to find claimant employment through
job search efforts or re-employment assistance.

ORDER
The order of the Referee, dated November 5, 1979, is

modified.

Claimant is hereby granted compensation equal to 192° 
for 60%'unscheduled disability for his back injury. This
award is in lieu of the award granted by the Referee's order
which in all other respects is affirmed.
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CLAIM NO. C 472958 

KARL D. HOGAN SEN,· CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

May 28, 1980 
\ 

On October 2j, 1973, claimant suffered compensable injuries 
to his left arm and hand. These injuries were surqically repaired. 
This claim was initally closed by a Determination Ord~r, dated 
June 10,. 1974, which granted claimant an award of compensation for 
temporary total di~ability and an award of compensation equal to 
124.8 degiees for 65% loss of his left forearm. Claimant's aqqrava­
tion rights have expired. Subsequent to this closure the clai~ was 

· - reopened for removal of some platinq which h.:1cl been· inserted in 197.:. 
It was found that the ulna had not healed correctly, hov~vcr, sub­
sequently it did hca 1. The second Dctermina. tion Order, da tec1 October 
23, 1975, granted claima11t an award of additional temcorarv total dis-
ability compensation. ~ ~ 

A stipulation, date cl March 11, 198 0, provided that Dr. i 10n te 
Ellison was recommending further surgery for claimant's compensable 
injury and that ·claimant's condition had worsened anrl hc·was i11 need 
of sur~ery~ Claimant and the State Accident Insurance Fund (Fund) 12-
quested the 1'iorkers 1 Compensation Board approve reopening of" the claim 
provided for the payment of further medical care and treatment for the 
compensabie condition and for payment of temporary total disability.· 
Commencing on January 24, 1980, until closed by the Workers' Comp~nsa. 
ti6n Bdard .. The Stipulation also provided claimant's attorney was to 
.receive a fee equal to 25% of the retroactive and prospective payable 
temporary total disability compensation, 1 imi tecl to il m.1ximum at tor,·-~./ 
·fee of $500. This stipulation was approved by the horkers' ~ornpensation 
Boaral. 

" 
In January 1980, Dr. Ellison had reported that he felt claimant 

had a carpal tunnel. syndrome of the left arm. Ile recomrnended a. sur_­
gical depression of the carpal tunnel. Dr. Ellison related thj_s con­
difion to claimant's ·original left arm injury. Decomptession of.thL · · 
left carpal tu~nel was perfoimed on. March 10, 1980. On April 14, 19~0, 

· Dr. Ellison reported that claimant had not been cooperative with him 
in his post-operative care. He noted that claimant wa·s 'to· return to 

see him three weeks from March 18, 1980, but had failed to'do-so. 
Dr.· Ellison no longer desired to L .. ·eat claimant' a.nc1 fcl t that ::·he 
closing of th~ claim as of Aprill, 1980, was legitimate .. Hc'did 
not anticipate ·any further rlisability as a consequent of the most 
recent operative procedure. 

on May 7, 1980, the r"'und requested a cletermination of claimant':~ 
current dis~bility. The ·Evaluation Division of ·the Barkers' Com­

·pensation Department, on May 15, 1980, recommended this cl~im be 
closed based on the evidence it had before it and that claimant be 
awarded additional temporary total disability compensation from. 4i 

·· January 24, 1980 through l-\pril 7, 1980, since Dr. Ellison had re-
leased claimant for work effective April 8, 1980. -- . "' ---- ----·· ---- · .. . . . . - 3 6 8 -

KARL D. HOGAN EN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

CLAIM NO. C 472958 May 28, 1980
m

On October 25, 1973, claimant sufferexl compensable injuries'
to his left arm and hand. These injuries were surqically repaired.
This claim v;as initally closed by a Determination Order, dated
June 10,. 1974, v/hich granted claimant an award of compensation for
temporary total disability and an award of compensation equal to
124.8 degrees for 65% loss of his left forearm. Claimant's aggrava­
tion rights have expired.  ubsequent to this closure the claim was

- reopened for removal of som.e plating which had been' inserted in 197-- .
It was found that the ulna had not healed correctly, hov/cver, sub­
sequently it did heal. The second Determination Order, dated October
23, 1975, granted claimant an award of additional temporary total dis­
ability compensation,

A stipulation, dated March 11, 1980, provided that Dr. f^onte
Ellison was recommending further surgery for claimant's compensable
injury and that -claimant's condition had worsened and ho was in need
of surgery'. Claimant and the  tate Accident Insurance Fund (Fund) re­
quested the Workers ' Compensation Board apj-Tove reopening of‘ the claim
provided for the payment of further medical care and treatment for the 
compensable condition and for payment of temporary total disability.
Commencing on January 24, 1980, until closed by the Workers' Compensa-^fe
tion Board. .The  tipulation also provided claimant's attorney was to
receive a fee equal to 25% of the retroactive and prospective payab]e
temporary total disability compensation, limited to a maximum attorr-^y
'fee of $500. This stipulation was approved by the Workers' Compensation
Board.

In January 1980, Dr. Ellison had reported that he felt claimant
had a carpal tunnel•syndrome of the left arm. He recommended a sur­
gical depression of the carpal tunnel. Dr. Ellison related this con­
dition to claimant's original left arm injury. Decompression of th(.
left carpal tunnel was performed on, March 10, 1980. On April 14 , 1980,
Dr. Ellison reported that claimant had not been cooperative with himi
in his post-operative care. He noted that claimant was to return to

see him three weeks from March 18, 1980, but had failed to'do-so.
Dr.’ Ellison no longer desired to treat claimant and felt that, the
closing of the claim as of April 1, 1980, v;as legitimate.. He did
not anticipate 'any further disability as a consequent of the most
recent operative procedure.

On May 7, 1980, the Fund requested a determination of claimant
current disability. The Evaluation Division of the Workers’ Com­
pensation Department, on May 15, 1980, recommended this claim be 
closed based on the evidence it had before it and that claimant be 
awarded additional temporary total disability compensation from ^
January 24, 1980 through April 7 , 1980, since Dr. Ellison liad 're­
leased claimant for vrork effective April 8, 1980.

....... :......... • -368- • •
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The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted un award of anditional temporary 
total disability compensation from January 24, 1900 throuqh April 7, 
1980. 

Claimant's attorney was granted a reasonable fee by the March 
11, 1980 stipulation. 

CLAIM NO. 03-71-1007 

WILLIAM B. HOWELL, JR.,CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

May 28, 1980 

On January 15, 1971, claimant sustained a compensable injury 
to his head when a tire blew off of a rim and struck him in the facP 
and head. This clnim w~s initially closed by a Det~rmination Order, 
dated October 14, 1971, which granted claimant an award <>f 'temporary 
total disability compensation and compansation equal to no deqrees 
unscheduled head disability and an award equal to 15 decirees for loss 
of the binocular vision because of a 5% loss of. vision in the right 
eye and 5% loss of vision in·the left eye, Claimant's aqqravation 
rights have expired, Claimant, on March 21, 1980, requested the 
Board reopen his claim undc.·r .i. ts own motion jurisdictior1. 

cir. Arthur Hockey, in March 1980, had reported that .claimant h,1 
a status post-open depressed skull :fracture in the frontc1l art::a with 
a cranioplasty and now a fistula from the area of the injury to the 
left supraorbital ridge. He felt the claimant would neccl exploration 
of the _area which could entail· a complete rcmo~al of thQ ~raniopla3ty. 

. The Board requested the insurance carrier advise it of its po~1-
tion with ·respe~t to claimant's request for reopening of his clairr. ~11 

May 1, 1980, United Pacific Insurance Co. reported to th~ Board that 
it had no objection to the Boaid ordering a reopening of the claim. 

The Board, after reviewing the file on this case, ~ound tne ev­
idence is sufficient to wa~rant a reopening of claimant's claim at 
this time. The Board orders this claim reopened the date claimant b,. 
gins to lose anytime from work due to his conditions as rcpo.rted by 
Dr. Hockey or until he is hospitalized for the surgery_ suqqested by 
Dr. Hockey until the claim is closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 
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The Board concurs with this recommendation.

ORDER

Claimant is hereby granted an award of additional temporary
total disability compensation from January 24, 1900 through April 7,
1980.

Claimant's attorney was granted a reasonable fee by the March
11, 1980 stipulation.

May 28, 1980CLAIM NO. 03-71-1007

WILLIAM B. HOWELL, JR.,CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On January 15, 1971, claimant sustained a compensable injury
to his head when a tire blew off of a rim and struck him in the face
and head. This claim was initially closed by a Determination Order,
dated October 14, 1971, which granted claimant an award of temporary
total disability compensation and compensation equal to 80 degrees
unscheduled head disability and an av;ard cc(ual to 15 degrees for loss
of the binocular vision because of a 5% loss of vision in the right
eye and 5% loss of vision in the left eye. Claimant's aggravation
rights have expired. Claimant, on March 21, 1980, requested the
Board reopen his claim under its own motion jurisdiction.

br. Arthur Hockey, in March 1980, had reported that -claimant hid
a status post-open depressed skull fracture in the frontal area v;ith
a cranioplasty and now a fistula from the area of the injury to the
left supraorbital ridge. He felt the claimant would nerd exploration
of the area which could entail- a complete removal of the cranioplasty.

The Board requested the insurance carrier advise it of its posi­
tion with respect to claimant's request for reopening of his clairr . in
May 1, 1980, United Pacific Insurance Co. reported to the Board that
it had no objection to the Board ordering a reopening of the claim.

The Board, after reviewing the file on this case, ^ound tne ev­
idence is sufficient to warrant a reopening of claimant's claim at
this time. The Board orders this claim reopened the date claimant b-.
gins to lose anytime from work due to his conditions as reported by
Dr. Hockey or until he is hospitalized for the surgery suggested by
Dr. Hockey until the claim is closed pursuant to OR 656.278.

IT I  O ORDERED.
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. . . ' • " ' _' :_i •. ' ' -~·::./•· ', ".!,/ I~••; :• t.:.·r, /;:;'}(< '. . . CLAIM NO. B 53115098 May 28, 1·9ao· · · · 

' i. 

.. ·;._ ,.·.> .RICHARD METHVIN• CLAIMANT 
;·•c.,_-'".:_'\;•-;; ·_·. sidF,. Legal,:Services, Defense Atty. 
···· .· · · ... ,,.~:wni Motion. Order . 

J .... ··: ~ .1 ···-~--.... • -~·~·· ..... ~. 

·: .-.·.-·~. -...... 

"~-\:\·:.t{-;:·;,-_.1-. _' ,·un Decemlier- l·, · 1966, · clair.1ant suff0r,JcJ a compensable- inj11ry 
•' .' ; . to 'his le~t le<j and various internill injuries. Cluimant under­

.. J,., .. :.··••.,:··;went. a splenectomy. 'I'his cl.::iim was initL.1lly closed by ,1 Deter-
.,.· .. . . . min a ti on Orde1: cla ted February 2-9, •.l. 96 8 which uv:arded cJ airnant . ·.•' 
f ';';! :.--' ';' ·• terni')orary total disability and pcrmnnent 2artL.li. ,Usability 
·:·;1· · 1 :.• '._ compensation and compensat'ion equal to' 15~. loss of use ·of his 
r-" . - :.-, . ' . .- 'left leg. ' c~aimnn t I s aggravation rights have 0xpirec1. 

•. "r·'- ·., • 

.. I ;. -: .,. 

=· ~ .. ,. < 

.i. :'t.' =•,' 

·•·:-
..~·· 
', I• 
._:._. 

.. ,,:_.: 

I 

~ . . ' 

.--. 
1
'._.:_ .. _. •,.,,.···o;. Allen F~rrin in March °i.980, reportGd claim,::rnt h,1d an in.:. 

-:~::;:: · ·-.-·_·1 :·:.cisional hernia··. He recommended sur(_Jical r.0pair of the :-:crni.::: 
··•· :,;: • · .. ·. " •Dr.· Ferrin related this hernia and the necrl for surc;l:.!ry to cJ -1.ima.'nt '.s· 
'.::,· · :_.. ·· ;:original i~jury: · 

'''!, . 
r. • .,., • 

,.-• ....... _' 

' . . 

·.:- -· :. 

. I, . 
--: . 

~ I • . 

. Employ~rs ·rnsurance ·of Nausau on l'.pri l 2'.:i, 1980, advised t11e 
' ·no~rd it d1rl not oppose ,1 reopening of 1:his clc1i.m. · 

The Board finds the evidence sufficient to warrant a rcopeninn 
of .this ·claim under its own motion jurisdiction .m6 11n1'::!r"c: thi~; 
claim reopened as of the <lab,~ claimant w,]:·.; hosri~t11 · .. :-·r'.,: for the sur­
gery r.ecommend·ed by Dr. F0rrin and until closcr1 puc:;u,1nt to ORS 656. 
278 . 

. . I~ IS SO ORDERED. 
--· ~- - - - . -· ~ ----·· . -- -

:·· , ... ... .. 

-:.~: .. 

WCB CASE NO. 79-6698 

·.CLARICE M. MONROE,. CLAIMANT 
Gary Jones; Rhoten, Rhoten-

& Speer~tra, Claimant's Attys~ 
SAIF, Legal Services, D~fense Atty. 
Order Denying_ Remand 

May 28, 1980 

.. _._' ~----------···-- .. _______ ,,_ -

... 

<. · · On May 13; 1980, claimant by and through his· attorney, re.:.. 
quested the Board remand this case to the Referee so that com­

_,plete and sufficient consideration of all the evidence could be 
'made. This was based on new and additional evidence consisting 
'of medical ·reports from doctors in Colorado which -were receiv~d 

·by claimant's attorney after the hearing. Claimant had attempted 
to have these same reports qonsidered by the Board earlier, but · 
th~ Board rejected them because they were not part of the re~ord 
and the attorney-for the State Accident Insurance Fund would not 

: • s·tipulate to their being received and considered by the Board. · 
---· ----···--· .. 

l -370-
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■ 1.-'

. CLAIM NO. B 53115098 May 28 , 1980’ '

RICHARD METHVIN, CLAIMANT
 AIF, Legal' ervices, Defense Atty.

'• .Own Motion, Order . , . .

December- 1-,'1966, claimant suffered a compensable- injury
to his left leg and various internal injuries. Claimant under- ,

^'V/ent.a splenectomy. This claim was initially closed by a Deter­
mination Order dated February 2-9, ’1968 v/hich av;arded eJaimant -■ ■

■; temporary total disability and permanent partial disability
compensation and compensation equal to’ 151 loss of use of his • ^

‘■'left leg, " Claimant's aggravation rights have expired.

’ '-' Dr. Allen Ferrin in March 19B0, reported claimant had an in­
i'cisional hernia. He recommended surgical repair of the iiernia:
•Dr.’Ferrin, related this hernia and the need for surgery to cJ-nim.ant'.s'
•■original injury. .

Employers Insurance of Wausau on April 25, 1980, ad'
'Board it did not oppose a reopening of th.is claim.

ised tnc

The Board finds the evidence sufficient to v;arrant a rcopenino
of .this ■ claim under its own motion jurisdiction and orders thir;
claim reopened as of the date claimant v/as liospit<\’'..sed for the
gery recommended by Dr. Ferrin and until closed oursiuint to OR 
278.

' IT. I  O ORDERED. •

sur-
556 ,

WCB CA E NO. 79-6698

CLARICE M. MONROE, CLAIMANT
Gary Jones; Rhoten, Rhoten

&  peer'stra, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order Denying Remand

May 28, 1980

On May 13, 1980, claimant by and through his attorney, re­
quested the Board remand this case to the Referee so that com-

..plete and sufficient consideration of all the evidence could be
made. This was based oh new and additional evidence consisting
of medical reports from doctors in Colorado which were received
by claimant's attorney after the hearing. Claimant had attempted
to have these same reports considered by the Board earlier, but
the Board rejected them because they were not part of the record
and the attorney for the  tate Accident Insurance Fund would not

- stipulate to their being received and considered by the Board. %
-370-
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The Board does not find' that this·case was improperly, incom­

pletely, or otherwise insufficiently de~eloped or heard by t11,e Ref­

eree and denies claimant's motion to remand this case to the Referee • 

. ORDER 

Claimnat's request that Board remend this case to the Referee 
is denied. 

WCB CASE NO. 79-2870 

ROBERT LEON MOORE,' CLAIMANT 
Charles D. Maier; Malagon 

& Yates, Claimant's Attys. 
SAIFi Legal Services, Defense Atty. 
Request for Review by Claimant 

May 28, '1980 

Claimant seeks no~ra review of the Pcfcrcc'~ orCcr which af­

firmed the denial of his clain L·1:- an in_J'l,y ulli=rccHy ~(.:Ct:r~~.g -

on or abcut June 3, 1078. 

The noard, after de novo review, affirms ,1nrl ,:a;c,r,t,'. q.r; C.pin­

ion and Order of the Refcroc, a c:opy of lihich i,; attac:.r.:..: Lct'•':'to 

and_, by this rcfe:rcncc, i:;; Jt:ade o. :1art hereof. 

The 3oard finds •Claim.:rnt fail,"o to ci:i:cly qive nod c.:i r.f his 

inju~y to his cmv:oycr. Dccaus~ of this late ri:i~q, ~-•-' crployer 
has been prejudiced. 

- ORDER 

The order of the Referee, ~~tcd November 19, 1971, 1~ • r= • • z. :: ,_ irmeu. 

-371-
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m

The Board does not find’ that this case was improperly, incom-
pletely, or otherwise insufficiently developed or heard by the Ref­
eree and denies claimant's motion to remand this case to the Referee

, ORDER
Claimnat's request that Board remend this case to the Referee

is denied.

WCB CASE NO. 7 -2870 May 28, 1 80
ROBERT LEON MOORE, CLAIMANT
Charles D. Maier; Malagon

& Yates, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Pofcrce',., order wh:ch af­
firmed the denial of his claim for an injury alleoccUv oecuri-.q
on or about June 8, 1978.

The Board, after de novo review, affirms and adopts tlv'' Opin­
ion and Order of the Referee, a copy of which i,i attaci.c.1 licr^to
and, by this reference, is -r.ade a part hereof.

The Board finds-claimant failed to timely give notice cf his
injury to his employer. Because of this late "ilinq, employer
has been prejudiced.

■ ORDER

__ order of the Referee, dated November 19, 1970, is affirmed

-371-
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NO. TODC 5594 

LAWRENCE S. - NELSON,· CLAIMANT 
SAIF, Legal Servibes, Defense Atty. 
Amended Own Motion Determination 

M~y 28, 1980 

On Hay 13, 1980·, the Board e'ntcred its 0 1,.rn Motion UeteJ·­
miriation in-the above entitled case. It ~us been brou~ht 
to the Board's attention t.11at an error should be corr,.::.-ctcc: 
on page two of said order. In paraoraph two c1nd five ·the 
words "2 4. 2 5 degrees" should be chanqecl to rcc10 '' 2 0: 2 S ·degrees" . 
The remainder of the order is affirmed. 

IT IS SO ORDERED. 

CLAIM NO. C 54410 

RAY C. PIEFER,_CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Owri Motion .Order 

May 28, 1980 

On December 21, 19GG, CL:i.irncint susL:1inec1 a compcnsa;)lc 
injury to h·is right kl1cc. The cluim was closed and c.L1_imc1nt' s 

.aggravation rights hc1vc expired. 

On April 17, 1980, Dr. Robert Steele report~d claimant 
should ha.ve a pro:xir1c1l tibial ostcotomy of the ri~1ht k:1ce. Ile. 
related the need for this suuJery to claim.:int' s orisinal ir:jury. 
~r. Steel~ rcgucsted this claim be reopened ~nd ciaimDnt under-_ 
go the requested sursery. 

The State ·!\.cc ident Insu ranee fund (Fc::~d) on M,, '/ 8, .1 '.)SO, 
indicated .it would not oppose an ()wn iiotion Orc1c~r reopcninci th.is 
claim as of the da tc ·of t)1e surgery. 

The Coard finds tile evidence in this cc1se is sufficicn:: '..o 
warrant reopc·ninq of this clair.i under its O\•:n motion j11ri::,dict.i,)r1. 
The Doa_rd orders this claim n~opencd c1s of ·u1c elute clai1~1u:1t i::.; 
hospitalized for the snrgcry rccorn1;1cnded b~, nr. Steele: ar.J unti:1. 
-it is.closed pursuatit to ORS 656.273. 

IT IS Sp ORDtRED. 

-372-
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CLAIM NO TODC 5594 May 28, 1980
LAWRENCE  . - NEL ON," CLAI.MANT
 AIF, Legal  ervices, Defense Atty.
Amended Own Motion Determination

-• , On May 13, 1980, the Board entered its Own Motion Oetej.'-
mination in.the above entitled case. It -has been brought
to the Board’s attention that an error shoul.d be corrected
on page two of said order. In paragraph two and five the -
words "24.25 degrees" should be changed to read "20.25 'degrees"
The remainder of the order is affirmed.

IT I  O ORDERED.

May 28, 1980CLAIM NO. C 54410

RAY C. PIEFER,.CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On December 21, 1906, CJ.aimant sustained a compcnsar;lc.
injury to his right knee. The claim was closed and claimant's
.aggravation rights have e.xpired. ^

On April 17, 1980, Dr. Robert  teele reported claimant
should have a proximal tibial osteotomy of the right knee. He.
related the need for this surgery to claj.mant's original injury.
Dr.  teele reguested this claim be reopened and claimant under­
go the. requested surgery.

• The  tate Accident Insurance Fund (Fund) on May  , .1 980,
indicated .it would not oppose an Own .Motion Order reopening this
claim as of the date of the surgery.

The Doaro finds the evidence in tills case is sufficient t.o
warrant reopening of this claim under its own motion jurisdiction
The Board orders this claim reopened as of the date claimant is
iiospitalizec for the surgery rocom!:',ended by Dr.  teele and urvti.i.
•it is .closed pursuant to OR 656.273.

IT I $0 ORDERED.

m

m
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CLAIM.NO. C 8972 

WALTER VAN HOOSER, CLAIMANT 

. May 28, 1980 

SAIF, Legal Services, Defense Atty. 
own Motion .Determination, 

•• • I I I -:.(~; ~:; ., ) ~:~ .~; {; '\\ ~ .. :· 

.. . On r-\arch 13, 19.66, clv.imant suftorcd a compens~·ble '·irij'ur~. 
to ·his· back_ and riqht lc<i when he was involved in a mo Lor vehicle 
accident. Claimant·misscd about three ·weeks of work and claim was 
closed. Claimant's aggravation ri9hts have expired. 

1i ,· 
t 

On May 22, 1979, Dr. Thomas Bachhuber reported that;"cldirnan. 
said he was having increasing difficulty· with his back. Dr~ n~chhuber 
felt that claimant haci. a chronic lumbar sprain. However, when cli:1int ·1t 
failed to improve with conservative treatment and developed riqht' 
leg pain, he was hospitalized and, on June 20, 1979, underwent a myla­
qram. This revealed defects at the L4-5, LS-Sl level. On J~ne 25, 197), 
Or. Oachhubcr performed a laminectomy. at both levels. rrc• fe 1 t it wa~ 
possible there· was an unclerlyinq bulging cir pntholoqy of the disc u., 
that level datinq from ~he motor vehicle accident in 19tG. The Orthn~ 
pedic Consul tan ts concurred· that· claimant 1 ;. current. praLlems were ~t'7 
lated to his industrial injury of 1966, ~-

The Board on December 17, 1979, entered un Own notion OrJcr 
reopeninq the claim effective June 9, 1979, the date clai111~nt had 
last worked, and finding that he was entitled to benefits of compen­
sation and other benefits required by law until the clinrri i5 closed 
pursuant to ORS 656.27B. · 

Claimant returned to his employment on September 10, 1979. 

Dr. Bachhuber, on April 3, 1980, reported that claimant's 
condition was stationary. He felt claimant had minimal p~rmanent 
impairment as a result of the lower lumbar nerve root compression 
which had been surgically treated. 

'· 
On April 21, 19!10, the ·state l\cciclcnt Insurance Fund requeslcrl 

a determination of claimant's current disability. The Ev~luation 
Division of the TTorkers' Compensation Department, on May 7, 1980, r~­
commended that claimant be granted an award of additional temporary 
total disability compensation from June 9, 1979 through September~, 
1979 and an award of compensation equal to 10~ unschcdulc<l disability 
of the low back. 

The Board concurs in this recommendation. 

or.J;rR 

c1~1 inwnt is. hereby q .canted an awJ:r<l of Tc'mporar:1 'rota 1 
Disability compensution from June 9, 1979, through Septo~ber 
9~ 1979 and an award.of compensation equal to 10% unsclieuulocl 
disability for his low back injury. These awards of cornpensot ior: 
are in· addition to the previous awards granted claimant. 
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May 28, 1980

O

O

O'

CLAIM,NO. C 8972

WALTER VAN HOO ER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On March 13, 1966, claimant suftorcd a compensable injury , ^
to his back and ricjht leg when he was involved in a moLor vehicle
accident. Claimant missed about three ‘weeks of work and claim v;as
closed. Claimant's aggravation rights have expired, !

On May 22, 1979, Dr. Thomas Bachhuber reported thatl'cldiman.
said he was having increasing difficulty with his back. Dr,. Bachhuber
felt that claimant had. a chronic lumbar sprain, However, v;hen clainc.it
failed to improve with conservative treatment and develop-ed right'
leg pain, he was hospitalized and, on June 20, 1979, underwent a mylo-
gram. This revealed defects at the L4-5, L5- I level. On June 25, 1979, 
Dr. Bachhuber performed a laminectomy. at both levels. lie felt it wat
possible there was an underlying bulging dr pathology of the disc a. .
that level dating from the motor vehicle accident in 196G. The Ortho-r
pedic Consultants concurred that claimant'
lated to his industrial injury of 1966,

current proljlems wore

The Board on December 17 , 1979, entered an Own Motion Orvior
reopening the claim effective June 9, 1979, the date claimant had 
last worked, and finding that he was entitled to benefits of compen
sation and other benefits required by law until the claim is closed
pursuant to OR 656.278,

Claimant returned to his employment on  eptember 10, 1979.

Dr. Bachhuber, on April 8, 1980, reported that claimant's
condition was stationary. He felt claimant had minimal permanent
impairment as a result of the lower lumbar nerve root compression
which had been surgically treated.

/

On April 21, 1980, the  tate Accident Insurance J'und requested
a determination of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department, on May 7, 1980, re
commended that claimant be granted an award of additional temporary
total disability compensation from June 9, 1979 through  eptember 9,
1979 and an av.’ard of compensation equal to 10" unscheduled disability
of the low back.

The Board concurs in this recommendation.

o :HR

'Claimant is. hereby granted an av/ard of Tc'mporary Total
Disability compensation from Juno 9, 1979, through  eptember
9, 1979 and an award of compensation equal to 10% unscheduled
disability for his low back injury. These awards of compensation
are in addition to the pi'evious awards granted claimant.
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CLAIM NO. ·ZA850947 

LEROY VAUGHN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

May 28, "1980 

.. ·. •' 

. ··t.· :On,._Mari;::r1._l0, 19(,il.c.lQim.:mt suf[er.:.~ll c1 compcnsab~t~ injury 
to··h~s·. left.eye .. 'l'his ~lairn wa.s oriqinally closc·~1 b:'.t' iJ· ;"in.,l 
order"·· datecr March 30 I 19fi.2, wl1ic!1 u\'.'t1rc:(:!d ClcJinwnt comucnSiL'tion ", 
e·quai :t:o · 67. 5 deq.recs or- 67. 57. loss .of vision of his 1:!ri: ;_,·_.•.~ .· .:. 
Claimant's aggia~~tio~ right~ have expired. · · 

·' ~lai1;n~n-t- r~qucs tecl. tt1e· _St~ te l\cciclen t Insu.r,i nee: ;--·rrnc i ::w1;1 l 
•• ,1.;. to reopen, his cluif? based l.li,Oi:1- Dr. Dani.cl Benson's ~;tc.ltc -1ent. to· hi., . 

. . ·that he .. nad_u detachecl retina i;. the ll!fl: l~/C ,Jl'i(~:t:1at·c01~r<..:c ... i.ve 
_ s~irgery was_.requi:r:~d .. On ,:;9ptc!'dx::r;_ l9, ··l.979, Di:. :Jcn;;or. i,c:1:.-iorm,•:·::1 

. _·-.this surgery. · . . .. 
·or. Fr.ank ~.\'. Johnson, ·in-.Octobe1.· 19:,•9, -:1dvis·:d· t:hi-; f'l..!r,.: : 

that 1.•'n• Sc1ite~ber 1979 .i"t. \~i)S fou:1d tS.:1t tr·,c ·claim.-:lllt '-s :i.eft eye' 
ha.d no .liqht pe'r.~ep t"ion !Jeca_usc of the retinal detuci"imen t .· ! ir-> ':elt 
it \:1c1s reasonable 'to .:1sswr.c that the .rct:iunl .dc.tachment ~-n:1s· ·,:i ·· . .:-'fayer.: 
secondary affect of: the .i.nr1ustria:!. injla·y and tl~e rc::.:l:1.t:~nq c.::,:·.,1r.i'J·-::t: 
extr~ction which had been ddnc in November of 1961 by~~- McCalJ~m. 

. .. . ., . ·' 

-

. ·· _ _-·r-n··an.-.Qwn Motion Qrder, datcc! :sioVcmber 1J, 1979, t!ir:;· L' :,1.td r,;;-
. opeqcd "thet claim as· of Sl:!ptcmbe!:' J.8, .197-:J, t'hc t!ay: cL:-d.n,c:in:t cn;tcre:·: ,A 

tne· hotipi tal in !:)r(:!l)ara tion for snrqery pcrf ormed by Dr. Dor'i",:on U:c-: W 
following day, and ordered the claim rc~ain open until close~ pur-
suant to- ORS .656.278 .. 

t . • • ..... • , • 

. . . In April_.:980, Qr. Benson reporteJ that ,;lc1:i.n1t11·,l~ '_:,:ici rctu~~n,-..1 
to worf on. October 3, 197 9. Ile inc:icu ted that t::l)1irr.~m-t' s vi s: .. o'n hc­
for'e ·' _.the '_detac-hmcnt -in ti:1~ _left· eye hac: · been 20/30 and tiwt· 'aft:e'r ·.:he 
su'rge·ry it was 20/•100. .: ,.: .j· · ·., 

. , , ..... On .l\pril_.23, ,198;), the _Fund n::quris.t:cd the <1et12n1ination of 
claimant's. current disability. 'rhe Evaluation Divi's.i.on. or: th,::: i,Jorl<crs' 

. Compensation. Departmen~ on nay 8,.19.30 recommencd ·t11c1t cla:i1i1c1nt··0e 
'gi::aritea _.addi:tional Temporary Total Disability compensation f i~r,rn · 
··se·P.tqmber 18, .1979 throuCJh October -2, 1979 -a.r1c1 ·<1dc1itio:-,;,1 Permanent 
P.art:Tal Di.sabili ty .comper,sati.on _-equal to 32. 5 clcqre8::; ::or ::2 ,-'.,?; 'j_oss 
6f £he'visi6~ bf the left cic for·a tot~l of 1oo·acgrdcs-for .toor­
loss of vision in the left eye. 

'.L'hc -Hou rd concur:;; in thi ::- r.ccornm_cnrl.:1 U 0:1. 

O!<DEP, · 

'ciaima.n~ -~s. hereb)'· qr~ntcc1 temporary totc1l cliscibil.ity 9orn-' 
p·ensation:£rom _September 13, 1.979; through October '."?, J.979 a:h·1 com­
pensation equal·,.to 32.s· ck0.reos .for: 32.5'?; l:os::; of visi\~n 0f_ th~: ·10; t 
eve. 'Ther:e ·awarc1s arc .in .:idc~.iti.on to <1nv .:1i·:ard~ c],:d.r:1.:int h.:1s · 
p~eviou.sly been q!-''antcr1 for hi'.:; '.~.:1.rch 1.h, l~Cl, .Ln,l.nst:1·.~--'.1 i.;·1·j111~y._ 
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May  8, 1980

LEROY VAUGHN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

CLAIM NO. -ZA850947

On^ March 10, 196.1 -claimant sufCercJ a coraponsahlo injury
to' his', left, eye.. This claim \vas o.i:iginally closc'-l by a-rinal
order" dated March 30, 1962, v/hich awarded claimant comucnsation,
equal 'to 67.5 degrees or- G7.5Z loss .of vision of his l-^'Ot eye.' *
Claimant's aggravation rights have expired.

Claimant- requested, the , tate Accident Insurance
to reopen, his claim based upon- Dr. Daniel. ’■’ejT.son's
that he.,had.a detached retina in the left eye and.'
surgery v.’as, .required .. On  op tem.bet.y 1,9 , 197 9 , Dr
this surgery. . -

ti d' C' u d)
s tci tc: ic t to ■ hi.

■ that ' coiTCrccive
:3e  .sc:> r, rje' • ormv'.'d

'Dr. Frank W. Johnson, in-.Octoljer 1979, -acivi.secV tlvt Fun-'
that in'  ei.Hembcr 1979 it, was found that the claimant's left eye
ha.d no light perception l:)Gcau50 of the retinal det'acnment. h'"
it 'was reasonable to assume that the .retinal.de-tachment v.as' a ■

‘:elt
laved

secondary af.fect of the industrial injury and tr,e rcsu.lting crw.nraot
extraction which had been, done in November of 1961 by D.^. McCalJum.

1 In an.-,Own Hot.ion Order, dated November 13, 1979, the D'ard re-
Cpened'the. claim as of  eptember .18, 1979 , the day- claimant entcre-':
the' hospital in preparation for surgery performed by Dr. Denison tlm-^
following day, and ordered the claim remain ON>en until clo.sec pur­
suant to- ,0R . ,556.278 . .. ■ ■ . ■ ■ . ■ ' ■ '

.In April..1980, pr. Benson reported that claimar.i had return- •d
to work on.,October 3, 1979. He indicated that Claiman-t's vision be-
fore'the'.detachment in the .leftc.ye hadbeen 20/30 and tiiat' 'after uhe 
surgery it was 20/100. ■ -n •

. . , . .. On April .23, ,1930, the .Fund reques.ted the deterr-rinati.on of 
claimant ’ s. current disability.. The Evaluation 19ivision- of the-Workers
Compehsation. Department on May 8,.1980 recommened 'that clalmant"be
granted ...additional Temporary Total Disability compensation f rom
' eptember 18 , .1979 through October-2 , 1979 -and'additiona]. Permanent
Partial D.i.sability .compensation equal to 32.5. docj.rees for 32.-M loss
of the'vision of the left eye for a total of 100 dcq.rccs .for .lOOT •
loss of vision in the left eye.

The -Board concurs in thi .s rccornin.cnda ti on .

ORDER ■

Claimant is^hereby granted temporary total disability com-
p'ensation, from  eptember 18, 1979,- throi;gh October 2, 1979 and com.-
pensation equal.,to 32.5 cienrecs . for 32.52 loss of visi.cn of. the loit
eve. 'These awards are .in addition to anv
previou.s.ly been granted fr'-,- hi.s Marc’i
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awards c.l ai.mant has
1 of-]., ind.us t r.' a ^ .i.ui -j u r

-
-

' 

• 

■ ■ 

’ 



   

     
    
     

 

  

           
           

           
        

        
              

         
    

       
       

        
  

  

            
         

    
             

          
         

        

             
       

        
           

    

        
         
         

      
  

  

  

        
           

           
             
       

         
           

         
    

~•. I 

•- ~ L • • 0 

., 
' 

-/·•·· ' . 

' ' 

CLAIM NO. c·267B26 

DARRLYN I. ARMSTRONG, CLAIMANT 
C.H. Seagraves, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own.Motion Determination 

'•.l,. 

May·30, 1980 

Gn September 16, 1970, claimunt sustained a comp8rh, '.;le .i.n:ju:, ~, 
to hi-s head. This cl;1im was originc.1lly closeci by a Dct-·.t·mination 
Order~ da_ted J'.Iay .21, 1971, whic:n -~rrcrnted claimc:!nt te·,npc:·;i.cy i:c:ta::!... 
di sabi li ty comper:sation. 1\ Sccon:1 De tcnnino.tion Orc1cr, , ·1 ted /\pr.: .l-
6 ,' 1977, cinrntcd claimunt ac1di ti.cnal tcr.ipor,:n:y tota] r1 j .:.-: !)i li i:':_' 
compensation ar.c1 compensation esua.l to lG dcyrc.l!i; t~:., · '.;' :.in~; _;;.-_,dule-·:. 
cli_sul,ili ty resulting fron in fury to his cent ro 1 ncrs;ow; -::ystc,1. 
Cl'~imant' s ar;qrav,1tion ri<_rhts have expired. 

Claimzin t continued t:o '.1avc Ercc;ucn t hc0clc1cl;c,; c.n,:, sc .i. .~ un ~J:/ 
stipulati.::m this claim wa:c.; reopened, eff8c:tivc nc.:.ce.n];er: ·-, ::,- i •;77, r,-r 
the paymqnt of· tc:rnporary to tc.11 di:-;;al.Ji lj_ ty and furl::c·r ;_,·_, :.1c.' l ,_:c,. 1_·;_, 

and treat~ent. · · 

I • 
In ?,1_:iy 1971, Dr. ,Tohn '1elso;1 rc:~,n:-L:cd th3l: '-;~~-;., __ ,11L :~Citi l.., · 

several minor seizures and a major r.HJLor at tact L: f'ctruz~C'/ l:;?:· ,· 
but had 1hacl no further s0.izures si:1cc that tine. 'ic f,!::__-;__ t'.-1;' -: · 
clainan::. should not work in high :·;J.accs o:- .arotinJ rn,)ci~ .. ~r:c:.·v · .. ,'.,c.:r.c-' ' ~ ./. lai)ses of consciousness ,-:ould endans-re:r cla.i::wnt or otljer.··:. l:G ·.otc(:~ 
that claimant had lost hi:~ motor vci1icle t1riv0L3 liccns,'.:'.. 

On Julv" 21, 1978, the Coard issued an O',v'i1 1':(Jt.ion ;Jci',:,.t'mL:,.Lirn-, 
whicr'(gr,antec claimant ui:lchtionDl tc,;1por-J.ry totul disa!:L, i ' .. .-y co.· -
pensation and cor,p~nsat.ion equal to 06 flec,rces for :";0!;; 1.2i1:.:.clv: .. :ul2::. 
disa_bility for his injury to thc:c central nervous sy:;~ci.: in ac1 diU.n!i 
to the awards pr0viously made . 

. A stipula.tion, clatccl Septernlx!r 22, 1978, ·r:covicJt:cl cL•imL·,'.:'3 
condition was not stationary and that temporary trital ~i3abil~L~ 
benefits "-'ould comni.cnce on August 14, 1978 anc coi1tint1c :1til close;;. 

.-, 
•• y\ \ . 

,\ __ ,_ . 

The '.stipulation further 2rovided the "Deternination ·On\c·:-- oi: the ::'-o.:i.n::··­
was set aside. 

\ .·. 

~:\ 
In July 1979, cL1irnant bega,' wor-,:ing with CCJn:pr'che::n:-;ive ~~c.1,,­

bilit'ation Ser.vices Inc. T'l12y .ii·~iicated hE-c hue] not wc,r]>,c] ~:_: ;~cc 
_ 197.~. · Claimant's rn::i.ir: work cxpicrcncc h<.1d lx~cn in the l,,~qinq in­
dustry worhin<J as a log truck driver, cat driver anc;_ b,:c!: ho~: O;)C,> 

. a tor. Testing reve.J.lec1 claimzrnt lw.d c1n averaac in tell iq~nce. _:.·::\ .\ 
·_• \ \ In February 1980, cJ.o.imant rc~JOrted that he was having diffi-
.-~;'. \ culty with his family ,mcl his wif~ _i.nchcatcd claimant \·iL havin9 

-':>\ difficulty. with alcohol. This orqanizal:.ion closed its file for 
•·\:-.)~ -lack._ of cooperation from claimant~. 

--- '::~'.f,-~--· 
'\;'h' 

' •;>:·":; 
·:::?·.~ . 

:·,-.:-..,>:: 
. '\'.\_ 
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CLAIM NO. C 267826

DARRLYN I. ARM TRONG, CLAIMANT .
C.H.  eagraves, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty
Own Motion Determination

May 30, 1980

On  eptember IG, 1970, claimant sustained a comperii; • :;lc inju;.
to hi-s head. This claim v-/as originally closed by a Dct '-rmination
Order; dated May.21, 1971, which granted claimant tempo .-ary total .
disability compensation. A  econd Determination Order, 'ited April-
6, 1977, granted claimant additional tenoorary total di.--.;bility
compensation and compensation equal to 16 d r O- c. ** t -a L -
disability resulting Iron injury to his central nervou5: ■::ystcm.
Claimant’s aggravation rights have expired.

Claimajit continued to have trequent hcadaclico and sci.airt
stipulation this claim was reopened, effective ncce.nl^er
the painnent o!:• temporary total dirsauility and further i.i
and treatment.

‘' r 1
;ica I

In May 1973 , Dr. John Me Ison reported that c iai.-anl r.ad
several minor seizures and a Piajor motor attacl:. ii: V 1

I -•^ _ ibrutry l.v,
but had had no further seizures since that time. -'.o felt t'la \
claimant sliould not work in high places or .arouj'id mach.Li.o.ry v/here
lapses of consciousness v.’ould endanger-claimant (:>r other-:. He notce
that claimant had Lost his motor vehicle drivers license.

On July' 21, 1978 , the Board issued an Own Motion Determine... ion
which'granted claimant additional temporary total disabi.'iity eo.-.-
pensotion and compensation equal to 96 degrees for uhscheduled
disability for his injury to tlie central nervous syntei,; in additio’j
to the awards previously made.

A stipulation, dated  eptember 22 , 197B, ’provided da inn:..;
condition v/as not stationary and that temporary total di.
benefits v.'ould commence on August 14, 1973 and continue
The'.stipulation further provided the "Determination Orde-
was set aside.

;abi 1
:itil do c
ot the Boai'c.

In July 1979, claimant began v/orking v/ith Comprehensive
bilit'ation  ervices Inc. They irdicated he had not wor;: 'd s.M',cc;-

,197:;.' Claimant's main work expiercncc had been in the I'^gging iiv
dustry v;or):ing as a log truck driver, cat driver and bu.c!: hov; ope
.ator. Testing revealed claimant had an average intelligence.

In February 1980, claimant reported that he v;as liaving diffi­
culty with hi.s family and his wife .indicated claimant v/^j having'
difficulty, with alcohol. This organization closed its li.le for
lack, of cooperation from claimant.
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was- totally \and'/pGrma'nGn'tl'y- pi'sa'b'l'ed’. ':'f ■-;^'.^>..'';VP
. f.^ ;-'In \ ApL'ii’’19.8,0,;■ ‘ Qrtfepaexllcp'COiVsdr

capable.--of; some‘-;b'ther,-occupatidn-in' Vhe^'mcdlum '^Wrk' ’cat'e'c'orVp. ''{■riyoy’ P’;'-:;;.';
felt.■„, claimant;’s total.' impairment',„ related/to''.his ktad,, inp'nry 'P-, / f't'- .'
and postrtraumatxc-; seizure - disorder, was 'in.'the • nilcl- to’ iocVcrd'te'P' '-‘Od" f’.-';-.
va r-irr/i'- mVirt <7* • i-'

uity ' cbmpehsat-ion from .'December ' 1
^itional . compens^ation
'. Iity ‘;. for,-; inj liry-’ to th

in from .'December 12; ‘lD77:^,throuph /Ipr.il'2v ;1‘08 0 'rdw? w/,.'1'‘
station • equal 'tp'. 96 . degree's" fo.r.-'30?: .un'schedule’d 'di's-' ,:
t’ to the centrai -nervpiis; system.:h,'•', " 'tt'- ’

.. .. i- " - V'\- ;--r, ;■ / ■■ P'ltt p.:. -'f/: ,.■■^ v'*
ThG':,-r?oard concurs.-.with ■■ this-tecommendationp,^;';-.' ^^'y.'wP''- . ---

'"oy,'■■■ ' 'r--po ;‘-f^'3pbP /P,mp; ; .'/p

lalroant''is -hereby!''aranted‘ opV. a'waru .:PVfP,addit.ionhi';--teu:p6rar,yP!.pp ’P.-p. i
dis'ability.'compensation- frpi-p bcccrnhe'r;'.1.2V'“l,977 t’'.rouch ■hbri-l,’ p-P---' .

' temporary lotai disabiliLy.. ccvr.p'tnsatidh 'Vu;.t-,/rP....exccePy :p i-;. ' '

.;d - h

. . • V * / 4 • . •-t ' m d;.-t376L
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CLAIM NO. A 444671, 

LOIS CHARD, CLAIMANT 
·coons & Anderson, Claimant 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

May 30, 1980 :, '· .. 

., 

On August 27, · 1954, c~Lu.irnant 5ustaincd c1 cor:ipensulJl ~- injury 
to her left leg. This claim w~s clo3cd by ~n order clat~~, Septemh~r 
24, 1957, which· awarded clnir.tant comoensution cnc.1al. to r,ni loss of 
function of the left leg ancl tcrr.r,:ora~y tot.::i 1 c1i.5,1bi lit:· compensation.: . 
C~~imant's aggravation rights h~ve expired. 

Clairr,ant continued to hmre Gifficult.y \,•ith t:1c left le\,. The­
Board, by its Own ''lotion_ Orner, c1a t~d Deccmhcr ·: ''., 7. 'l7 :".. 1~cop_c~n0.d 
this clc1.i.rn effective July l~,. JJ7:-:i, unl:i.J. c}ni-;,),.· !-';1n;11.•,•t t..:o r;~'.S 
fi56.27R less time workef:1 ·and -:.1w.::irdcrl c.L1i:n,:int's ai:trin~,-•',' cJ f:Cr) • 

. On Febru;_try '1, 1979, Dr. Keit.h i·'oolpcrl: pe:rforir,c:,:t·a tot,11 lef:·. 
1,nee rn•·)]"'cemr-11t On l··ir1'J. 21 1n°;) ')1· i•'r,<)]llf'l_,_ r-,1·,·r'•:,r' (' 1 ;1·.,:, /. · 1.:.,t _c,;t ·~u . .:.. • ,'!.!_-. __ .. _._, .:.;~ .. ·-·, : .• 1\..-, ~· ·- •'- -~-. rJ, t.i• ... : .. •· ...... ··-

ant's con-:-Etion uas ·me{hcally st:::t.i.011.-~,~-/ since her conc~ition !~,i.JC:. :·, 
,-:·.:: ,-,· .. · .:.~:.- i:·: ..... i .0=Lc 

t_'.r;~1t:.i.n1.~ ... ~-~.r ~.:o <~-:. ·_._;:~~1.i .i .. i .. L ,;::-:;::;·:_~:....~c~t 1:-") ~lC~l~ ~. ;1_~! 1? .~:~·1·"" t_:(· i"'! i ! ,: . :· -: .. [\;·: .. , 
ver:1 ,_:.-1c-~,: ~~-~!;!~J11lt~-; f:'cr:ir:. lt.-.~1~ ~;:;ur:?t 1 !~-_i'• 1i(: ·-:""",]t.:.~r.:-:. c.l..l:: .. ~-.:1·1·1: .. ~.;· i.r·~r\:.:~r~ 1·:.:.:n(;.· 
in .tI.0 r.1e,d•2!r.J.teo:l~_. severe ..::.:tto'}ory. 

on l\:,ril 29, l':'fFl, the: Sttit,C; .. _i'\ccic:cnt.. Insurzrncc Ft.%'.1 i~c;~::-~::~::tcc:! 
a .determination of claimant's current disability. ':.'he EvaJ.11.::.t.1 or 
Division of the ,,:01:kcrs' Co;11:)ens2tion De:)-c:r::mcnL, •·:n :·,,::' 19, ·1)?0, 
recommcnc:ecl that clai!nc1.nt be qnt.1.ted aucli.t:i.onc1l ',.t.!!'.,i.'Or~::r:y t6tai 

. tjisability compensation frorn July 12, Jg7~ thro~!1 JI: ,\p:ri l_ 21; .1980 ,:1'"~ 

· based on their finc'lina that claimant• s conch tio:1. ir:1provc~d with _sure , ry, 
recommenclcd t_ha-t no additional perma:1cni: :)0rtiul (1i:3c.il.Ji.lity b0. r11:,)r;:.:.r:-d. 

· 'l'hc r-.oard concurs this rccornmencfo tio11. 

OPDE'i( 

Clair.i,:rnt is 1-:ereby ~;ranted ,111 c1w.:i..::d of a<.:'di t ion al u~mpor:=,1ry total. 
disu~ility compensation from July 12, J.'17B t!1rou9h 7\pri·,. 21, 1980,_ 
less timE".~ \Vorked ··~ Cla in1i1nt 's c1 ttorncy 't.\J.s c1rante<.1 ~ rc,1 !:;t1na!.ilc f c"; }·,~·, 
the Board's Own Motion Or~er, aatcd December 19, 1978. 
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m
May 30, 1980

LOI CHARD, CLAIMANT
Coons & Anderson, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

CLAIM NO. A 444674.

On August 27, 1954 , claimant sustained a compensabl injury
to her left leg. This claim was closed by an order dated,  eptemb'-'r
24 , 1957, which' awarded claimant compensation equal to OOQ, loss of 
function of the left leg and terr.porary total disability compensation
Claimant's aggrcivation rights have expired.

Claimant continued to have difficulty with the left leg. The
Board, by its Own 'lotion. Order, dated Doccinljor ', 197^^. ):cor>,oned
this claim effective July .12, .1978, unti.J. cloru?'i.-ursu.u't to 0115..'
656.27P less time^ v^orked 'and awarded claimant's at.torru''’ ra foe.

• . On February 4, 1979 , Dr. Keith '-’oolncrt performed a total left
knee replacement. On .April 21, 1920, Dr. tToolpert rep'’i.rted cA.iim-
ant's condition v/as medicall.y stetionai:y since her condition had
clianeod ar-preciab; y o^-’c.r the .past . '.y'/cra.l
ceDti.n'iC'' to -\o '.'a:;!! in rosu..x't .nn iier A'

men C ';". . c:V.rie

very ^-oed .venults .from her sur^'f^
in the moderatel'-' severe catji.Tcr

a t- n: ri

, , On April 29, 1980, the Kthte''.Accident Insurance Pi.T.d ren-ted
a determination of claimant's current disability. 'fhe Kvaluat.'ior
Division of the Korkers* Compensation Department, on Pay 19, 1990,
recommended that claimant be ciranteci add.itional teaV;.'orary total
disability compensation from July 12, 1.978 throutd: -April 21, .1 980 a
based on their findina that claimant's condiLion, imtnroved v.ath sur^ > ry,
recommended tliat no permanent partial disability be ''irar, ted.

The board concurs this recom.miendation.

ORDER
Claj.mant is hereby granted an award of additional temporary total

disability compensation from July 12, 1978 through April 21, 1980,.
less time v/orked.. Claimant's attorney was granted a rcusona)>lc fee in/
the Board's Ov/n .Motion Order, dated December 19 , 1978. ' .
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CLAIM NO. C 403443 ,: i· ,?1ay 30, 1980 

WILLIAM C. CRAIG, CLAIMANT ., . 
:, 

Malagon & Yates, Claimant's Attys. 
SAIF, Legal SPrvices, Defense ~tty. . r 
own Motion Order .. .... ·.- . 

-:I. , ·. ,· .:• -, ,'t•~ ,•,, :. 

On 1\pril 2/i, 19?.0, cla.im,rnt by and thr.our;h his ,1t lc.rricy; · · . . · .: .. i · 
rec2uested the Doard exercise its own motion juris<jiction c."1nd ·:e- ·· ·. ·. · 
open his cl..dr.i for his October 23, 1972 back injury. · That cl,"lir.t '. · .:"_ 
hod been c l0scd by a Determination Order, da tcd December (,, 19.72 / · ; -.~-: 
Claimant's a0grava tion rights have expired ·. . The Str:1tc l\,:cic!ent _;· -; · :~ .. >· 
Insurance Funrl (Fund) h.:id cfonied · clail"!'l.ant' s anr,-rav;ition .:.:J.aim: for · .. 
this injury because cl~imDnt's ugqrnvition ri~ht5 had ·cxpi=ed; ~nd .. 
a hearing is pendinn on the Fund 's ~enial. Claimnnt ~l~c ~ad fil~! ' - • •I . ,l n aqgravati 1)n claim for a I!ovcmber 1·1, 19-:;·: hack ir;jury •,.:..th .. the _. ~ :~rl.?: . . ; 
man I s ?und (Firer.wn) . F'irc:man hr:td denied th.it clairr: .1nd a . ~earing · 'is : · .. •·;. 
!'lend.inn on that ncni:-.1. . . •· ..... ·., · ., .. ...,. I ' • • • .. 

• • • • • • • ~ I t 

In Oct,)ber. 1979, Dr. Ilnrold Rockey rcpc-rte:d cL:iim.:mt's ~onditib~,~ :·. 
r.elatcrl to November 1977 injury, h ad reached cJ "pla tc«u." Car lier Dr. 
~ockey rr.?portcd cluimcJnt hu.d sui:fcrccl a lo-,, back injur,' L, 1!57', a1td . . 
degenerative Drthritis. Ee could not apportion the!ie concHt:.ion~~.· .Cl.~i".""· .. ;·. 
ant :1acl cxpcr ienced severe exaccrbution of back pa in whi l<:i br,us:iirq Li.:> , · ·. 
teeth in l\uoust J. 979. · · · · · • · · t- .; .,1 

' I • •• ,,, 1 I 1 

·,... ... t, 

In ~7anuary 19 BO , cl.:i.irn.:i.nt was hospitillii.,:!d. Dr. Don~ld Smith .. 
stated that claimant's condition was not stationary, "th.it. he· IH1s ha:d 
aggravation of his previous cone] i tion ·and that his case:: ·. s!'\ould -be r-= , ' · 
opened for hospitalization und restudy with a myelogram to be p~r!or~. · .. , 
The myelograra revealed a herniated disc at tho L4-5 level . ·en .the: .t1 '- � ~t-' . 
In r1nrch 198 0, Dr.. Srni th o~incd claimant h.:ic.1 a retuincr1 herniated ·d ~ f •• :. \'. ., 
3t the L4-5 level ~or the pas t three yenrs which was at lhnt ·~i ~, in nlI 
probability, continuing to be symptomatic. , · · ..... .-.· ·:•.· •:.-~ !,,~; . 

. ~ , ~ :. ·• ... _ ... ·:· : :,:)~~---~ · ;:! 

The Fund on May 13, 1980, advised the Board it oppose~.· . . . . . . 
reopening this claim under the Boards own motion j urisdi~-· • :' •r.~- ... -. ~ .... : .:. 
tion. This was based on claimant I s subsequent injuries;.. . ·::· ,'"': ·.--:·,l · ··:. . . 
which it felt relieved it of responsibility in this case . .. . : .. ·~ .- '."~·n · '~ ·. 

. ' .. : • •. • -! - . .. 
,. • ' ' ~··. • • ' • r I -~. 

The r.o .--.i~d after rcvic\-1inq al •. the eviclcncc 5ubr.littcd to •.;it; ··, •:••:· : 
finds that it .;,oul d be in the best interest of tha parties if lh. • ,q , , :: 
claim '.vas remanded to the Hc.:irings Division to be joined w_ith. th ·•. · :, 

. . . 

nendinq heat' inqs on \•1CD Cc1.se fJo. 7'J-BOJl7 ,:md l•!CB C~sc ~o ·: - ~Q.-G 0. 
The Referee shall decide whether claimant's current cond1~1on i~ 
lated to the October 23, 1~72 inj,~r.y and has worsened; sinco hi~ :1 " · , . ·~, 
award or .:1rrnngcmcnt of compcns.J.tion in t:.hat case or is r,~J_;l,ted: to . ·· :. · 
the Novcmher 14 , 1977 injury or other c.:iu.::;cs. Upon the co!iclusion -o• ··.: · 
the hearing, the Referee shc:ill cau~e a transcript. of the e1roeeec.:i~$ .,, · ·t 
to be prepared .J.nd forwanlc rJ to the noard along w1 th the o~~e~ 7,msb~t~. · 
introduced at the hcarinrr a.nd his recommendation on the Chin .. otl.01\' <:as~. 
'I'hc Referee shall m.:ikc u~d enter· appropri.:ite orrlcrs in the other_· ~Aac ;: · 

~ . 
IT IS SO OnDERED. 
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CLAIM NO. C 403443 May 30, 1980

WILLIAM C. CRAIG, CLAIMANT
Malagon & Yates, Claimant’s Attys.
 AIF, Legal  ervices, Defense *^tty.
Own Motion Order

On April 24, 1980, claimant by and through his attcrnoy,' '
requested the Hoard exercise its own notion jurisdiction and "G-
open his claim for his October 23, 1972 back injury. That claim-

had been closed by a Determination Order, dated December G, 1 72,Claimant's nngravation rights have expired. The  tate Accident
Insurance Fund (Fund) had denied claimant’s aggravation claim for ‘
this injury because claimant's aggravation rights had expired/ and
a hearing is pending on the Fund’s denial. Claimant also >.ad filed
an aggravation claim for a November 1-1 , 1977 back i.sjury v.rth the F
man's Fund (Fireman). Fireman had denied that claim and a hearing i
pending on that denial.

ire
s

In October 1979, Dr. Harold Rockey reported claimant’s conditi'Cr.,
related to November 1977 injury, had reached a "plateau." Farlier Dr.

In January 1980, claimant was hospitalir.ed. Dr. Donald  mlt’K-
stated that claimant's condition was not stationary, "that, he' has had
aggravation of his previous condition and that his case should -be re.;.,
opened for hospitalisation and restudy with a myelogram to be
The myelogram revealed a herniated disc at the L4-5 level on .the;,rig''tU‘
In March 1980, Dr,  mith opined claimant had a retained herniated■'?.
at the L4-5 level for the past three years which was at that timd, ir» alt
probability, continuing to be symptomatic.

The Fund on May 13, 1980, advised the Board it opposed
reopening this claim under the Boards own motion jurisdic­
tion. This was based on claimant's subsequent injuries^
which it felt relieved it of responsibility in this case.

The no>;::d, after reviewing al ■ the evidence submitted to'-it,'
finds that it would be in the best interest of the parties if -this -..i. .;
claim was remanded to tlie Hearings Division to be joined with-the;,.,'-' •
mending hearings on WCR Case No. 79—8087 and V-CP Case No. . 80—
The Rofcrco shall decide vrhethcr claimant's current condition-is ref -*
lated to the October 23, 1^72 injury and has worsened since his -'f,
award or arrangement of compensation in that case or is reflated'to
the November 14, 1977 injury or other causes. Upon the conclusion■ OJ^-' '
the hearing, the Referee shall cause a transcript of the proceedings_ ^
to be prepared and forv;ardcd to the Board along with the ctheiF exhibit^
introduced at the hearing and his recommencation on the Own MOtiori'^casr^
The Referee shall make and enter appropriate orders in the other caad'7

IT I  O ORDERED.
-378-
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CLAIM NO. C 378279 
:; •.- . . 

· :.:_May . 30 ~ 1980 

E::~d:~:~;~ii~~~~ense Atty. . . .• If' rJr 
On April 28, 1980, claimant requested hi~ claim be reopcn~d f6~­

a June 12, 1972 injury to his hips under th~ noajds ow~ m6tio~~ju~f~~ 
diction. This claim had init~ally been closed by a Dotcrmin~tion:-.t. 
Order, dated March .11, 1974i which granted claimant an award 6f f6~~ 
porary total disability compensation and compensation e,jual to :·:(i4 · c:~::-, 
grees for 20% unschedulerl disability f9r injury to clair,ant' s' :~ight,· ·.· . 

. pelvis. Claimant's aggravation rights - have· expired. ·· '.;·,; i : '. \ . ._,_ · 
~ ' : '·!· f : • ~ •• 

On rtarch 27, _1980, Dr. Darrell Weinman requested a;1thoriza.tion .. 
from the State Accident Insurance Fund (rund) to perform a total'" hip: . 
revision, including a removal of the 11 fernoral componcn·t and methyl~:._ .. : :.,\, 
methacryla te and thG insertion of a·. lonq stein prosthesis with morcf .-:: ·' .•: 
methylmethacrylate 11 • He noted· that claimant had undergune a tot.:,··L_. :: \ · 
hip re~:,lacement of the r.i.qht side for degenerative joint disease:,6/ .: :.'_. 
the right hip in :1arch 1973. Dr. Weinman reported that this contl:i.tlon_: 
had been arrqravated by his industrial injury of June 12, 1972 whic,_: :"1< 
had been accepted by the carrier. In April 1980, Dr. t·1eiman reportc(~·;' 
that claimant was scheduled for the.hip revision surqcry on May 2;. 198~ 
and that on April 30, 1980 he would be hospitalized in preparation to~~ 
this surgery. - · 

The Fund, on May 8, 19BO, advised the Board that it did not 
oppose an own motion order reopening this claim for right hip revi ·0:ion 
suggc:::sted by Dr.Weinman u.nd for which claimant was hospitalizccl on 
April 30, · 1980. 

The Board, after consider~ng all the evidence in this case, fjnds 
·that it is sufficient at this time to warrant a reopeninq of claimant's 
. claiw unc1er its own motion jurisdiction. Therefore, the noard orders 
this claim be reopened, effective April 30, 1980, the d~te claiman~ was 
hospitalized in preparation for his right hip revision un~il closed ~ur­
suant to the provisions of ORS 656. 278. 

IT rs·so ORDCRED. 

-379-
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CLAIM NO. C 378279 May.30, 1980 ‘ P.

 TEARN CU HING, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order '

On April 28, 1980, claimant requested his claim be reopened for 
a June 12, 1972 injury to his hips under the Boards own motion(jurisdiction. This claim had initially been closed by a Determination! ■ .>,
Order, dated March 11, 1974, which granted claimant an award of ten4
porary total disability compensation and compensation equal to;,r>4 qhi-
grees for 20% unscheduled disability for injury to claimant' s 'right
pelvis. Claimant's aggravation rights have’expired.

On March 27, .1980, Dr. Darrell Weinman requested aathorizaticn
from the  tate Accident Insurance Fund (Fund) to perform a totai‘hip;
revision, including a removal of the "femoral component and methy1t’.■
methacrylate and the insertion of a', long stem prosthesis with more
methylmethacrylate". He noted that claimant had undergone a tbtc.l V
hip replacement of the right side for degenerative joint disease’:Oi,
the right hip in March 1973. Dr. Weinman reported that this condition,'
had been aggravated by his industrial injury of June 12, 1972 Whicii'"5^;"
had been accepted by the carrier. In April 1980, Dr. Weiman reported;,'
that claimant was scheduled for the hip revision surgery on May 2,.1080
and that on April 30, 1980 he would be hospitalized in preparation for''
this surgery.

The Fund, on May 8, 1980, advised the Board that it did not
oppose an own motion order reopening this claim for right hip revi • ion
suggested by Dr.Weinman and for v/hich claimant v;as hospitalized on
April 30, 1980.

The Board, after considering all the evidence in this case, finds
that it is sufficient at this time to warrant a reopening of claimant's
claim under its own motion jurisdiction. Therefore, the Board orders
this claim be reopened, effective April 30, 1980, the date claimant was
hospitalized in preparation for his right hip revision uncil closed pur
suant to the provisions of OR 656. 278.

IT I ' O ORDERED.
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":J:.~_ -:~:·--r::·-r-~·,~·-;-·;· ·r~-- --~·-,\ __ ,,. ,.,.,· - f'. I·;). I · -1 • i ' 

.. ·:\r;-r :"' :·r~i .· : ··. ' ;: 
--i~?·~'l-· .... ·, -~·-. ' .... · f 
. t . .: •j •. i • / , :..__, r:·, : , · .. · BEULAH HAMLIN, , CLAIMANT 
\·; '.\: .-·: · _i William A •. Barton, Claimant's Atty. 

. ,_:,;: :;:_~. · -~:-, Roger: Warren, Employer's Atty. 
; ·_:13~~)). 1:, \.' ·, Order On Remand 

• • ... r -~l_~::l·jjr•~I:.,~ .,\,~\,··-----"-'-· ' , . ' ···-~ -~ -·~ 
·1 + .. ,,;.. ' 1 -. ~ 

WCB CASE NO. 77-7780 May 30, 1980 -
• : < ~ : n • • • : : 

_. - ' ~ ~ ! ' • 

', ,., . 

·r ; . t ~ •·· 

'•;<I 

.·.-, 
1
_/,-·.;_:,. __ Un Se-pte'mbe:;:- •io, · f979·, the P-oard cn-tcred its Order·on 0 Re·1ic'w 
;{; J·. 1:in·this _case which reversed the Referee's order, which had·ijiant7 
~~ · , __ · ect claimant 5 0 % 1~ermaneri t parti0l disability. · 'T'he · Boa rd. found - > -. 

-l'.:.l&/ ·;,;_·-. :_!=hat.cl?im_ant 1 s condition w~s -on:y temrs)ruriJ.y exc:ii::cr-bat0~'by the_· ,_\'f:1:-;1~:. · ·, _ 1:nd.u~tr1.a~·-ex~o:'ure c1ncl that clcnrnant dio no.t suffer any pern:1~nen_L 
--:-: ;:r.,,· :: . partial d1sab1l1ty. The_ Board's order was appealed to the Court · 
'-.:~~ ~; ··\ . .' . .' ·of_ l(ppeals ._-. , _ . _, _ i .· _ · · · · _ · ... · ·-

:!·~'.i'.t;:r~.\:-:'.~ :- ·:·_,°: ·_The c;~ur~. ~f -·;pp·~.als_, in an opinion,da.ted March 31, 1980, re-
l' .. Lr._~:.~--- _.. :. ,' ve~sed the_ Board Is orcl~r .and remanded this. case to the ·.r-.oard: "·,.,,-i th 
l-;, ';(/-.·_'-, ·Tnstru.'ction_ · to reinst·a'te the Re·ferec' s order. -
--· :.~l;', ~ \.~ : . :· . .~ ' I ..... > < ~ • • • - • ~ • • • • •• ~ ' 

;·. rt!;._1,.v, .. ::. ·Ther.efo·re, the B6arcJ;· in. compliance with th~ jucia~e.nt and rnar.- '-

--

--=--- -.a ""i' •l••j i. •',;, • • .. . • . . . : . • . , . • • . .. 

:'.:• 1?\:(. :·.-. ffa•te· da.ted .May 9, 19~0; .r:everses, its Order _on Re.view dc:.,:t:.ed.Sc:7Jtember ,•. 
-·-· ~t:. ·: 10, 1979, and reinstates 'the Ref ere,~' s order datecl December 27, 19".'9., 
.,.,·,~ /f:,}~··1'. •· which gra·1,-ted claimant, compensation cqu~l ,to J.GO _de<:rrees --for' SO% un~-· 
''. ·,, :~ft{)_,_,; ~chedulecr _disab_ili ty ilnd 9ra"ntec1' c 10 imc:.m t ',s c:ittornc:y 2 50· of.. the 
·· \ ·f·-Jf.>-' ;; .::.:a_aa·i tio_nc1.L _award as and for a reasonable attorney f_0.e• tcJ a: ma:-:imum 

·.q ·.'}1\·,-'..:· -of ·$2 000.00. 

··:: :~f.t:::~ .. _' ·. : · ____ .:T ·-ts. ·s·o ORDERi::'o''. ' 
l- ,.':. --·,·. l·.h>.~ ' . -., .': _·. . ' ," . ~¥-\-'t : -:- --~ : .. ·. s - ...... ·- ·- .. : 

'. 

~t'r t 1 j . . .S: •. CL;IM Np. C 27334 

z.fiJ:::.:~': 
' May 30, 1980,-

,. 
. ! 

~. ~; ~ -}: ~ t : •• 

: L/·l7 :c 

~~ .,~> .. ,.,i J 

-J:>1~~ -~: 
' l _,! 

\:'ti 
±-~~.:__ 1_:, ;· 

' I •. 1 
·_'. ·';• l ,. 
, -{-T I . t ·~ ! . _-: , 

~:-1 ·>v· 
• >- I ; ~ l 

T-:' 

DE~Is·w .. PADGETT, CLAIMANT 
Thomas J. Flaherty, Claimant's Atty: 
SAIF, Legal Services, ·nefense Atty. 
Own Motion Order 

. , On October 21,· 1970, claimant sustained a 
his low back. Cl~imant 1i claim was cl~sed and 
have expired. -

• - .-~,- --- I •• 

pompensable -injhty_io 
his aggrav~tion riqhti•• 

• - ,• .. •, ,{i I • 

1. 

• , On Mai id, 1980,· the State Accident Insurance tund (?undY ~dvis~d 
the' Board it had authorized claimant to attend thE: Nort-hw~st· Pain Cent.er. 
The Fund indicated it would not oppos~ an Own Motion Orel er ali0,,1ing tiPle 
loss while claimant was enr6lled at the Northwes~ Pain Cent~r. · 

, I - ·l1--:. r 1 Therefore, the· Board after reviewing this matter, would order· tr.~s 
1 

·,. { i claim reopened under its. own motion jurisdiction effective the :late 4it 
'. ~; ~.L( cl:;aimant enters treatment ir:1 ~he :Northwest Pain Cente~ prosrr-c1m .. untfl · ·: _. 
' .. "i_"" ?: ,. • closed pursuant to the prov1s1g__n _q_~_ .. 9B,S ___ G_~6. 278~-·--··---····· ---.- _ _. .. ___ •.,_ . ___ _ 
. •. '-: . .-·1,\. '., . : :, ·, . 
_:,_[.:J_·, __ : __ ·:; ·. · ..:.......I..'r IS SO ORDERED. 

• .,· ·j; i· . l 
. ! _· _f~~--- L :H - . --~- ! 

-380-

I—
>' .V '■

^TttT. T • ■
WCB CA E NO. 77-7780 May 30, 1980 m

BEULAH HAMLIN', .CLAIMANT
William A,. Barton, Claimant's Atty.
Roger,'Warren, Employer's Atty.
Order On Remand

•-Jfl ■
-ii ■

s'ioi
•t* •« I ' > ■ r-

f-t; ..I- «*'''♦ ,
H '^A‘- i '■

bk-i':

r/:.T \

■ ■W'r • . <■.'

."On  eptember 10, 1979, the P-oard entered its Order ‘ on-Review
in-this case which_ reversed the Referee's order, v/hich had girantr
led; claimant 50% ivermanerit partial disability. • The ■ Board . found

• that claimant’s condition was-only temporarily exacerbated‘by the'
''industrial''exposure and that claimant did not suffer any permanent

'.’partial disability. The,-Board ' s ■ order v;as appealed to the Court
of Appeals.' • .

The Court of Appeals,,in an op)i-nion dated llarcli 31, 1980-, re-
-'/versed the Board's order '.'arid remanded this-, case to the'.Boardiwith
, instruction.'to rerinst'arie the Referee's order. '

i ■ Therefo're ,, the . Board ‘ in. compliance with the judgment , and man-'
. d'a’te' dated May' 9, 1980, reverses, it.s Order on Re.viev; dated . eptember
10, 1979, and reinstates the Referee's order dated December 27, 19’'9„
which gran'bed claimant, compensation equal .'to, 160 .degrees for’ 50% un*-'

'•■rscheduled’aisability and gremted claimant',s attorney 25%-of. the
•-••'additional, award as and for a reasonable attorney fee- to' a- maximum
■of ’.$2,000.00.
' ■ ■ ■ ■ , . , i- ‘
• ’■ '•’■•iT '•is- O ORDERED. ’ ’ ’. ' ^

.li:..

. |:.f ; >
‘v:’

CLAIM NO. "C. 27334 , '-.May 30, 1980.-

DE^I 'Wi-PADGETT, CLAIMANT
Thomas J. Flaherty, Claimant's Atty.
 AIF, Legal  ervices,'Defense Atty.
OwTi Motion Order

~'~r-

-4--I
j , •

■ X On October 21,' 1970, claimant sustained a .compensable injury, to -'
his low back. Claimant's claim was closed and his aggravation .rights"'
have expired. ■ ■ ' '/
1 * ,• • y\ ' '- . On May 16, 1980/ the  tate Accident Insurance Fund (Fund), advis.d
the'Board it had authorized claimant to attend the Northwest Pain Center.
The Fund indicated it would not oppose an Own Motion 0rc1c>r allowing time
loss while claimant was enrolled at the Northwest Pain Center.

• ■' Therefore, the ■ Board after reviewing this matter, v/ouxd order’this
claim reopened under its. own motion jurisdiction effective the date
c.laimant' enters treatment in the Northwest Pain Center program until
closed pursuant to the provision of .pR __656.278_^ __

.__IT I  O ORDERED. -380-
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: ..... CLAIM No: DC 438423 

JAMES R. SAMPSON, CLAIMANT 
.SAIF, Legal Services, Defense Atty. 

Own Motion Order 

. ' -

,+ • , • r·, 
-May 30, 1980 

. ··~ 
.. , .. ,- - -- ···:·- ----. 

I 

., .... ·! ',,:; .:-·' 
• 'I ,, 

:.- .. •..._ 
·' 

·; 

. '! 
r 

• I 

·.! 

'i 

. 
" ' 

,. 

t. 

• • I' ..,_ ~ 

, •• i 

/ . ~ 

·:1 
'. 

On ~,Iarch J,· 1980, clai:·1.:rnt r.e(iue·stcd:lhc l)oan: rcnt)•..:fi his cl.:ii,,1 
' .:' under its own rnoticm juri,,c1 iction.,. On I~O\:C,(:"b_er. 2r:, 1077._, c:l:~i,'71.'\nf:.. i., _ 
. · inrc(1_ :ris· lc:'t )::v>'"'. The clain ),.:1·.1 hc,12n initio.lJ.·.· ,:lo.1e(1 };\· 0':·,;1rr1ln-­

. -., . ·tion Order,· Catcd January 2 9, -197 5 ,. w!lich u•,.;arcJeLl - clui~c1nt _; perioc1 (·, :­
.' : tern~or ar?' t O 1-. c.1 rli <" 1.bi J it,, C("T'Ci1 C"] r- ion ·1r -. CO'"')CJ1"" J ~ ion ,·-,j_ ., 1 tr . r I ,· 

, '.r .. :~ ', , t· _),:-. J .·~ l': !I, ' ;l, .... ' • "; ~ 4' •i:-~ ~ -..>\ ,._. ':1~) ~-- 1 . '':.·i. '~t ,~-. : . . ,.-~~ 1
,r' r:-~ ~1-l•') ~ .• :~ -~/ ~ . dcgreB~ for ·.~-Jc lov~• of hi._) lcj.t lc.~r. __ ... c CliJ.l!:'l SlL.~.-,,cr~u .. ~.1_1, .. , ... .:J . .J.L ·:c~;:·-

<_· cd ~m,·1 clo~-..c-: ·by :-i Deternination OrrJcr, c1o.tcr1 l\w:fi sc :"!S, ·:r:n:::,_ ,'.·h.~ch 
_:. awarucc, c L: i ·:.:ant a.clr'.i tion;i l tc;::por;].ry tot.J. J ,-l i sc1 hi. l j_ ty Cl:":°' ·,c:-,s,::' .\cm . ,·,cl 
·-:1,·;,Jitionul -::-:-ir:1.pen:-;ut.ion equo.l to 10~, lo,:;s (,f '.d.s Jc<'. l,~: Cl;:i---Ji::.·. 
aqgravJtion /,igl1ts 11.:tve expired .. 

On FE!brua:ry 11,. 19 8 0, Dr. II arr:,,; Groth · rcporbjr~ -~ :•,tfr,:, 'rd_: .,.,:,, ~.' '. ::, , .. 1 i •· i 
diffic,1lty ·_lth his left knee. Cl2J.im,1nt cm~plainccl ·o,: -ihcrca~.::.·. :le',-· 
:Jith walking. Dr. Groth' c1iaqnoscd infla.mm.::itory Chi1110CS (,'.: the .J,_,,"•_-,- J'.,H~Cc 

c\djaccnt .to the patcllur tcnc1on and mcclL:d' joint 11;1;~. _h··. Fe!~L:-:r'1 Le, 
1980, Dr.' Groth wrot2 to .the Sto.tc l,ccident 1nsur,::·r..-:. I·'u:c - {Ftin(i_·, ::•.:~- _ 
quest.i ng this claim be reopened bee a use clu im.:rn t war; :·,..:!-✓ i 11CJ · pr9•:?~-, :;~;j i"'t: 
problems with his knee.· Dr~ Crotl1, in i\pril 1980, rcp0rh"·'. t11at ;__:\,l:. •·,,,:'~ 
was having increa~ing· c.~ifficulty with -thc.'lcft kn_cc. ,cL1:imaf'/t' ,'.·,))''iJ:~,.i._nec1 

of- pain.at.night and .oain along the medial ,femoral condy12,· pai~: ~10 .. 1 , -

the medial patellar· t~n6on. · D.i:-. Groth fe 1 t thc1·t c lairn'cJ nt ':;, condi. t ion :1,-=1ri 
.worsened since FGbrua_'rv l9i10. He felt th.Jt claimant hatl ~-.. 'mineral (1( tc-
r iora tion Of' thc''knce. ~ . . . . 

On i-1ay 1,.-'1980·; '· tnc.Boaro rec;ucsted the Funa ac1vise of its ~:;ot;i t _' --,:-: 

in respect·to -~J~i~ant's iequcst for own motiori reopening of hi~ cl~i, .. 
The Fund, · on :-ray 5, · -19 80 ,-. o.dvised the Boa.re it opposed. a.r. · Own Potion 

_' Order· for reopening his ,claim for time losr,, , as i l. did not apfH:!f.lr ::o ! :•? 
c~rrent ly ·verified by- the treating r,hysici an. .It indicate,,'. that it · :.,:u.lc~ 
continue_ to" pay medical bills in this claim. Attached '.to., the_ Fnnd Is J c--t.::­
_ter was a· report, datccl March 18, ·1980/ from Dr. r.roth.-- :'i)r._-(;rr;_~h b.-~:ic­
ally repeated his_ prio"r · reports conccrnin0 claiman 1;' s· concli t,ion; · ., 

, ...... ·-· ,• I '\ ,,.,., ' 

. .In'.5eptcm~er 1979, Dr. Groth l,ildreported L;-iat cla~Jr;,01·11t·hud.c·0n-
,· • · Linuincr knee pain -and fr! 1 t tlta t c 1-.~irn,m t' s current problcn'> wen, .a' 

. ·direct.feshlt·o·f his orininal injur''· }~e felt that the t1.•:o-:i:-E:< 'l1.:(1 

,·,·arn.1 thut cJ.;imant's fall..,hac1 result;d in claimant 'h.:ivinq ,:·2layc-:1 <::ir-
. thiiti~·~ha~~d~, of ih~-knec.· ·· 

•: ~•·- • ! . • • ' .... 
. ·. _ _:..;·.··. · · The. Boa·r~l ;: a·f ter' throug'hly rcvicwinq ev idcncc in· 'th.i r; r: l.1i rri ·f i" w,;. 

'it. sufficient to reopen the ~laim at this time·. Dr. Groth·-rep0rts _ th.-! t 
claimant I s· condition is proqressivc and due to his oric;ir"1.J. injury·'j_:· . 

. ·_'.that, claimant has had de-layed arthritic ch:rngc'"s. The ref on-:, . th,:; ,J=:0;1rri• 
• , • • • • .. I 

··'finds.this clai~ should be reopened th~ date of this ord6r for paym~r·: 
. · of: compensa.-tton_ and other. bcnefi ts, les·s time worked, .·1in,ti l: ci~se(~ I)ur.:.. 
'. st1aht to provisions of ons 65G. 278. --·: ~ ,. __ , 

IT. IS SO ORDEl~ED. 
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JAMES R. SAMPSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

■ CLAIM NO. DC 438423 May 30, 1980

m

On March 3,' 1990, clainant requested ‘ the Roa.t'd renpun- -his -
under its own motion jurisdiction.,, On ITovcrbcr 30, 1372, clvsimnnt i. •

■ iurcd his' lo.rt ]:ncc. The clai.ri had been initially' clpr^eo ];y' De;; jjrnln.--."
„.'tion Order, dated January 29, T975,, v/hich av/arded clainant. a period rif
' temporary • total disability compehsa Lion and co.';;pcnsa iion., CrOual cc ’ G7 .
"j-degrees for losa'cf tiis left log. I’lic claim suhscguei-v’ly ’v-as .rO''pc;;v-
‘d od and closer; by n Uefernination Order, dated Augisc 22, "?97 2, ybi.;: cli
awarded clai';,:ant additional temporary total disability cc/n lensat.l.on . ''.d

.additional compensation egual to lOt loss (.'•f his leCt In' Clc i "• an V.' .
aggravation rights have expired. . . .. . '

On February 11,,1980,’ Or. Harry Groth reportec ciair.u.d'it
difficulty yithhis left knee. Claimant complained ,'of • ihereasi;.', pa''-',
v/ith walking. Dr. Groth'diagnosed inflammatory changes r.f the j'.ncni
adjacent to the patellar .tendon and medial joint- line.-, . O". reb,i;..-ry 1..'^,
1980, Dr.' Groth wrote to the  tate Accident Insurai-c.;. I'u;id {Fu'ndd rc'

. questing this claim be reopened because claimant v/ar: liaviiig • prog-'<--';sjo.g
problems with his knee. • Dr. Groth, in- April 192.0, reported that c.la;,‘'-ar;t
was having increasing difficulty v/ith -the.‘left knee. .Claimant' «;or^plained

' of - pain . at. ni ght aind -pain along the medial .femoral condy 1 a , ‘ pair.' alc-..c
the medial patellar tendon. Dr. Groth felt that claimant ' 3>'condition had 
.worsened since ' February 192.0 Me felt that claimant had 'a ' general C\< to-
'r-ioration .of - the' knee. •

m

On May l,.yl98p, 'the. Board requested the Fund advise of its posi ’'.a
in respect to claimant' s request for ov;n motion reopening of his clai:...
The Fund, on May 5, 1900, advised the Board it opposed, an Ov;n Motion •
Order' for reopening his .claim for time loss, as it. did not .appear to !>e
currently verified by- the treating physician. .It indicated that it •,’.'.uld
continue to pay medical bills in this claim. Attached’.to., the Fund's jot­
ter was a'.report, dhted riarch IB, •1980,'' from Dr. Groth.'hr. -Groth b.'f-;ic-
ally repeated his prio'r' reports concerning claimant' s-condition: ^ '

. InH'Peptember-1979 , Dr. Groth Had reported that claiin.'n'nt • had . con-
tinuing k'nee pain ■ and felt that cl'jimant's- current problcna- were .a'
direct result ;of his original injury. }ie .felt that the two-re- 'tod
and that clrimant's fall had resulted in claimant having delayce ar­
thritic changes of the knee, , >

-h--- The. Board,- after'throughly reviev/ing evidence in thi £; clcnim fin-'...
'it;sufficient to reopen the claim at this time. Dr. Groth reports that
claimant ‘ ’ condition is progressive and due to his original injury-Gi'.-.
.that claimant has had delayed arthri tic changes. Therefore, the..Board-
finds. this claim' should be rcopenou the date of this order for .paymcf;
of' compensa.-tion and other benefits, less time worked, 'unti l.iclosed par-
suant to provisions of OU 65G.27-2. - ’'‘"y

IT. I  O ORDElh-D.
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CASE NO. 79-1741 

RICHARD L. WINE,_ CLAIMANT 
Jerry Gastineau, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Motion 

May 30, 1980 

On Apri 1 18, 19 80, the Board entered its Order c..r; Review 
in the -above entitled rm. t ter. On · May 2 7, 19 8 0, the ;_;.)a.rd ::._· o::­
ceived a request for reconsideration from the cla:;,mci., :_, by and 
through his abt.orney. The Board finds that claimant-'s .ap:rc'aJ 
rights had expired before he rEail ed his req1-1e:st ,md th·:-' Bo;_trd 
no longer has jurisdiction ovor the case. Claimant',; [cquc-:;;t 
for re cons id er 0 tion should be dcnic <1. 

IT IS SO ORDERED. 

CLAIM NO. C 414621 

DARRYL S. ZUCKER, CLAIMANT 
Richard Kropp, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

May 30, 1980 

On December 24, 1972, claimant-sustained compensable 
injury to his left shoulder. This claim was initially 
closed by a Determination Order, dated Auqust 21, 1974, 
which granted claimant temporary total disability compen­
sation. Subsequently the claim was reopened and closed 
by a Second Determination Order, dated September 20, 1979, 
whi~h awarded claimant additional temporary·;total disabil­
ity compensation and compensation equal to 128 degrees for 
40% unscheduled disability resulting from his left should­
er injury. Claimant's aggravation rights have expired. 

Dr. Monte Ellison reported on December 5, 1979, he 
drained an abscess which had formed on the interior aspect 
of the left shoulder. After the surgery claimant was 
treated conservatively, however, on February 15, 1978, Dr. 
Ellison performed additional surgery. This surgery con­
sisted of exploration arthrotomy of the joint of the left 
shoulder with debridement of scar and old suture material, 
~ant~rior reconstruction and ~dvancement in the manner of 
Putti-Putti, utilizing the subscapularis muscle" and trans­
fer of the coracoid process to the anterior surface of the 
humerus. Dr. Ellison related the need for this treatment 
to claimant's original shoulder injury. 

On may 9, 1980, the State Accident Insurance Fund 
advised the Board it would not oppose an Own Motion reopen­
ing this claim for the recent surgery. 
. -382-. 
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WCB CA E NO 79-1741 May 30, 1980

RICHARD L. WINE,, CLAIMANT
Jerry Gastineau, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty. 
Order Denying Motion

O
On April 18 , 19 80 , the Board entered its Order or-. Review

in the -above entitled matter. On'May 27, 1980 , the Board re­
ceived a request for reconsideration from the claima.i:., by and
through his atetorney. The Board finds that claimant's ,ap;;eal
rights had expired before he mailed his request and the Board
no longer has jurisdiction over the case. Claimant'.; request
for reconsideration should be denied.

IT I  O ORDERED.

CLAIM NO. C 414621

DARRYL  . ZUCKER, CLAIMANT
Richard Kropp, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

May 30, 1980

On December 24, 1972, claimant•sustained compensable
injury to his left shoulder. This claim was initially
closed by a* Determination Order, dated August 21, 1974, 
which granted claimant temporary total disability compen
sation.  ubsequently the claim was reopened and closed
by a  econd Determination Order, dated  eptember 20, 1979, 
which awarded claimant additional temporary'total disabil
ity compensation and compensation equal to 128 degrees for
40% unscheduled disability resulting from his left should
er injury. Claimant's aggravation rights have expired.

Dr. Monte Ellison reported on December 5, 1979, he 
drained an abscess which had formed on the interior aspect
of the left shoulder. After the surgery claimant was
treated conservatively, however, on February 15, 1978, Dr.
Ellison performed additional surgery. This surgery con
sisted of exploration arthrotomy of the joint of the left
shoulder with debridement of scar and old suture material,
"anterior reconstruction and advancement in the manner of
Putti-Putti, utilizing the subscapularis muscle" and trans
fer of the coracoid process to the anterior surface of the
humerus. Dr. Ellison related the need for this treatment
to claimant's original shoulder injury.

On may 9, 1980, the  tate Accident Insurance Fund
advised the Board it would not oppose an Own Motion reopen
ing this claim for the recent surgery.
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The Board, after reviewing the evidence in this case, 
finds it sufficient to warrant a reopening of claimant's 
claim at this time. Therefore, 'the Board orders the claim 
reopened, effective February 15, 1980, the date claimant 
was hospitalized for the surgery performed by Dr._ Ellison, 
until. the claim is closed pursuant to provisions bf ORS. · • 
656.278. 

Claimant's attorney is entitled to a reasonable attor­
ney fee a sum equal to 25% of the increased temporary total 
disability compensation which claimant may receive as a 
result of this order, not to exceed $750. 

IT IS SO ORDERED. 

WCB CASE NO. 78-3124 

WILLARD BABB, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
SAIF,.Legal Services, Defense Atty. 
Request· for Review by the SAIF 

June 4, 1980 

.. 

The State Accident Insurance F'und (Fund) seeks review 
by the· Board of the Referee I s urder which found all of 
claimant's alleged conditions to be compensable and remanded 
the claim to it for acceptance and granted claimant an award 
of permanent total disability effective November 15, 1977. 

FACTS 

Claimant, 45 years· of age, owned and operated his own 
surveying· business and on J anu.:iry 4, 19 7 7 was- on the pea 
line and was crossing a log and the bark slipped off causiny 
him to fall into the brush.· His eye began to water and the 
back of his left leg bothered him. This accident occurred 
near the end of the work day so claimant went home.and 
complained to his wife. 

Th0 next morning, ,January 5, claimant got up and went 
off to work and didn't feel well so·he turned the car around 
and re'.:urned home. His jaw began to hurt and so did. his 
right a-rn .. He was restless and he couldn't sit still. He 
ca1 1ed Dr. Sproed's office and his wife drove him to the 
appointment, however, before arriving claimant became uncon­
scious and when he arrived at the doctor's office he had no 
blood pressure or pulse. Claimant was quickly driven to the 
hospital, one-and-a-half blocks away and was resuscitated. 

-383-

< 
The Board, after reviewing the evidence in this case,

finds it sufficient to warrant a reopening of claimant's
claim at this time. Therefore, the Board orders the claim
reopened, effective February 15, 1 80, the date claimant
was hospitalized for the surgery performed by Dr. Ellison,
until the claim is closed pursuant to provisions bf ORS.
656,278. ■

Claimant's attorney is entitled to a reasonable attor­
ney fee a sum equal to 25% of the increased temporary total
disability compensation which claimant may receive as a
result of this order, not to exceed $750.

IT IS SO ORDERED.

WCB CASE NO. 78-3124 June 4, 1 80

9

WILLARD BABB, CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

The  tate Accident Insurance Fund (Fund) seel<s review
by the Board of the Referee’s order which found all of
claimant's alleged conditions to be compensable and remanded
the claim to it for acceptance and granted claimant an award
of permanent total disability effective November 15, 1977.

FACT 

 

Claimant, 45 years' of age, owned and operated his own
surveying'business and on January 4, 1977 was on the pea
line and was crossing a log and the bark slipped off causing
him to fall into the brush.-His eye began to water and the
back of his left leg bothered him. This accident occurred
near the end of the work day so claimant went home-and
complained to his wife.

The next morning, January 5, claimant got up and went
off to work and didn't feel well so'he turned the car around
and returned home. His jaw began to hurt and so did' his
right arm. He was restless and he couldn't sit still. He
called Dr.  proed's office and his wife drove him to the
appointment, however, before arriving claimant became uncon­
scious and when he arrived at the doctor's office he had no
blood pressure or pulse. Claimant was quickly driven to the
hospital, one-and-a-half blocks away and was resuscitated.
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The medical question which is to be decided is d.id 
claimant's fall cause an embolism to develop .in his leg - . 
which in turn· traveled to the right side of his heart causir:ig 
cardiac arrest and lodging in the lung or did claimant have 
a myocardial infarction· leading to cardiac arrest and subse-
quently developed ,a pulmonary embolism. . •·· .. 

The· second medical question is did claimant also suffer 
from his industrial injury a scarred cornea leading· to · · 
visual loss; ulnar nerve entrapment; development of diabet~s 
and psychological personali ~y changes. · -

At the ,first session· of the hearing, Dr. Johnson, an 
~phthalmologist, £estified that he examined claimant on 
August 31, 1978 and by that time the eye condition had 
healed. He opined that the injury to the eye was not related 
to the industrial injury because the hospital report~ did_ 

· not specify any complaints of pain. He stated a sc~rred or 
scratched cotnea was extremely painful . 

Dr. Griswold, a cardiologist, testified that he examined 
claimant on August 23, 1978 and reviewed all of the med{cal 
reports of record. His opinion was that claimant h~d- a 
myocardial infarction about one hour prior to the hospital 
admission which led to cardiac arrest. · He based·his 02inion 
on the EKG's and serum enzvme studies. Dr. Griswold felt · i 

there was absolutely no relationship ·between the myocardia·l · 
infarction and the industrial injury occurring the day 
before. Further,· he felt· there was no pulmonary embolism; 
but if claimant did have one it. did not develop until 12 . 
days after.the· myocardial ~nfarction based upon the hospital. 
r.ecords. 

Claimant's wife testified that claimant complained of , • ·· 
leg pain and the eye was bloodshot and looked very irritated. 
She indicated that the leg was red and slightly swollen.,. 

At this poin·t in the first session of hearing the State.'· 
Accident Insurance Fund d~nied the eye and heart conditions ' 
which · had already- been accepted and ·for.which a Determination 
Order had already granted 40° for 40% loss of vision ot the 
right eye and 144° for 4S% unscheduled disability for ~he 
heart injury. · This hearing came about because claimant 
appealed the Determination with a cross-appeal for? hearing 

the Fun°d". · · · 

At 
counsel 
January 

the ·second. session of -h~ari~q. there was a _change of 
for both sid~s. Claiman:t testified that since-. 
19'7 9· he had been hospi t?lized twice· -for chest" pain·.'_;.; . 

I.;. 

l ___ ......,....., •• ~--
_ .. -·-· '. ·. ----~--- _......,,. -- - . ----.i, ' . 

i. --~ :· 
• , .. �,-, �,� Hl,I'_,,.. "TTT""">" � n-••• 
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The medical,^ question which is to’ be decided is did' ' = -
claimant's fall cause an embolism to develop ,in his leg- ’ • .
which in turn•traveled to the right side of his heart causing
cardiac arrest and lodging in the lung or did claimant-have
a myocardial infarction' leading to cardiac, arrest and subse-
quently developed -a pulmonary embolism. .‘•t

The second medical question is did claimant also suffer
from his industrial injury' a scarred cornea leading'to '
visual loss; ulnar nerve entrapment;•development of diabetes
and psychological personality changes. ’■

At the ,first session of the hearing, Dr. Johnson, an . •
ophthalmologist, testified that he examined claimant on
'August 31, 19 7 8 and by that time the eye' condition had',
healed. He opined that the injury to the eye was not related'
to the industrial injury because the hospital reports did. -
not specify any complaints of pain. He stated a scarred or
scratched cornea was extremely painful.

Dr. Griswold, a cardiologist, testified that he examined
claimant on August 23, 1978 and reviewed all of the medical
reports of record. His opinion was that claimant had’ a
myocardial infarction about one hour prior to the hospital
admission which led to cardiac arrest.. 'He based'his opinion
on the’EKG's and serum enzyme studies. Dr. Griswold felt • ' ■■
there was absolutely no relationship'between the myocardial-
infarction and the industrial injury occurring the day-,
before. Further,' he felt‘there was no pulmonary embolism^
but if claimant did have one it did not’ develop until 12 ’
days after-the' myocardial infarction based-upon the hospital
records. ^ ^

, Claimant's wife testified that claimant complained of f
leg pain and the eye v/as bloodshot and looked very irritated.
 he indicated that the leg was red and slightly swollen.

At this point in the first session of hearing the  tate,
Accident Insurance Fund denied the eye and heart conditions '*
which'had already- been accepted and for.which a Determination
Order had already granted 40° for 40% loss of vision of the
righteye and 144° for 45% unscheduled disability for the
heart injury.' This hearing came about because claimant
appealed the Determination with a cross-appeal for a hearing
by the Fun’d'.’ ' .

At the second session of hearing there was a change of
counsel for both sides. Claimant testified that since":
January 1979' he had been hospitalized twice'-for chest' pain. "' *
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Spreed, a family practitioner, and the doctor wh_o 
revived claimant, testiried claimant had no prior problems. 
Dr. Sproed testified that claimant was discharged from thu 
hospital on J1nuary 28, 1977 with a ~iagnosis bf pulmonary 
embulism and card.i.ac arrest. ','he cause of the cardiac 
arr, st. in his opinion, was that claimt1nt suffered an injury 
which thrombosed his· 1eft leg ,rnd the next day caused an 
embolism which caused the cardiac arrest. The doctor felt 
claimant did have a minor myocardial infar~tion second~ry to 
the cardiac arrest. The doctor went on to say that claimant 
also had right hand and arm numbness, swelling of the left 
leg, personality change, all from the cardiac arrest, as 
claimant's heart had stopped for three to seven minutes. 
The doctor also felt the diabetes could b~ from tremendous 
physical and ·psychologicn .r 'stress. The doctor found a blood 
cJ.ot from the fall started the whole thing~ Dr. Sproed 
testified the enzyme levels wer-e not helpful as they also 
rise with resuscitation. 

Dr. Grossman, a diagno~tician and internist, testified 
he did not examine the claimant, but he-read the medical 
reports in evidence. He felt al 1 factors indicated that 
either Dr. Spreed and.Dr. Griswold 1 s diagnoses could be 
correct. He personally felt, however, that probably a 
pulmonary embolism together with pre-existing coronary 
artery disease- triggered off some insufficiency causing a 
myocardial infarction .. Dr. Grossman also felt that diabetes 
could be caused by an inadequate blood supply affecting the 
pancreas. In his opinion claimant was not capable of gainful 
employment. Dr. Grossman summarized his testimony saying 
that it was most logical to assume the sequence of events 
started with the embolism. The doctor admitted it was 
unusual for a bump on the leg to initially have a diagnosis 
of cardiac problems with a subsequent diagnosis of pulmonary 
embolism. 

Dr. Vervloet, a cardiopulmonary specialist, testified 
he only read the medical reports. He felt it-was hard to 
state which came first and whether only one of the conditions 
did occur. In his opinion, the pulmonary condition carn0. 

0first. Claimant's myocardial infarction was only a partial 
one. The question, he felt, really was did claimant have an 

embolism earlier or did the "cutdown II on the· left leg at the 
hospital ca use the embolism. His fin al opinion was the odds 
of a "cntdown II being the cause were unlikely unless c.i.aimaht 
had deep vein thrombosis_ He felt the clinical evidence 
supported a pulmonary embolism. 
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Dr.  proed, a family practitioner, and the doctor who
revived claimant, testified claimant had no prior problems.
Dr.  proed testified that claimant was discharyed from the
hospital on January 28, 1977 with a diagnosis of pulmonary
embolism and cardiac arrest. 'fhe cause of the cardiac
arre st, in his opinion, was that claimant suffered an injury
which thrombosed his left leg and the next day caused an
embolism which caused the cardiac arrest. The doctor felt
claimant did have a minor myocardial infarction secondary to
the cardiac arrest. The doctor went on to say that claimant
also had right hand and arm numbness, swelling of the left
leg, personality change, all from the cardiac arrest, as
claimant's heart had stopped for three to seven minutes.
The doctor also felt the diabetes could be from tremendous
physical and psychologic^1' stress. The doctor found a blood
cl.ot from the fall started the whole thing.- Dr.  proed
testified the enzyme levels were not helpful as they also
rise with resuscitation.

#

Dr. Grossman, a diagnostician and internist, testified
he did not examine the claimant, but he read the medical
reports in evidence. He felt all factors indicated that
either Dr.  proed and.Dr. Griswold's diagnoses could be
correct. He personally felt, however, that probably a
pulmonary embolism together with pre-existing coronary
artery disease•triggered off some insufficiency causing a
myocardial infarction.. Dr. Grossman also felt that dicibetes
could be caused by an inadequate blood supply affecting the
pancreas. In his opinion claimant was not capable of gainful
employment. Dr. Grossman summarized his testimony saying
that it was most logical to assume the sequence of events
started with the embolism. The doctor admitted
unusual for a bump on the leg to initially have
of cardiac problems with a subsequent diagnosis
embolism.

it was
a diagnosis
of pulmonary

Dr. Vervloet, a cardiopulmonary specialist, testified
.he only read the medical reports. He felt it was hard to
state which came* first and whether only one of the conditions
did occur. In his opinion, the pulmonary condition came
first. Claimant's myocardial infarction was only a partial
one. The question, he felt, really was did claimant have an

embolism earlier or did the "cutdown" on the' left leg at the
hospital cause the embolism. His final opinion was the odds
of a "ci.tdown" being the cause were unlikely unless claimant
had deep vein thrombosis. He felt the clinical evidence
supported a pulmonary embolism.
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Dr. Griswold testified at the second session of the 
hearing_ that claimant 1 s physical reactions on Jcl!luary 5, 
1977 of restlessness, pain in the jaw, into the right arm, 
were consistent with a myocardial infarction and not a 
pulmonary embolism. He felt there was no medical proof of 
any possibility of a embolism unti l January 17 or 19, 1977. 

The hospita l admittan c e report indicates that claimant 
had complaints of chest p ain prior to this hospital admission. 
The diagnosis on January 5, 1977 was myocardial infarction 
with cardiac arrest , ventricular fibrillation, and old 
seizure disorder. On January 8 , 1977, a "cutdown" was 
performed and claimant develope d a staph infection. The 
nurse's note dated January 18, 1977 indicated pneumonia was 
suspected . On August 22, 1977, Dr . Sproed relea s ed claimant 
to restricted work with no climbing or heavy lifting. 

On September 12, 1977, Dr . Carey, a n internist , exami n ed 
claimant and felt that it was ama zin g tha t claimant had 
survived . Cla imant's pulmonary functions were 70% and qui te 
good. He felt claimant was disabled from heavy work. On 
November 15, 1977, Dr. Carey foun d claimant medically station­
ary with severe fatigue and shortness of breath on exertion. 
The doctor felt claimant was permanently and totally disabled 
from regular occupation. 

Claimant has an eighth grade education with past work 
experience in grocery store work, cold storage plant, and 
construction work for the Bureau o f Publ ic Roads. He owned 
and operated a trailer park and r estaurant. He had managed 
a motel and worked as a plumber and carpenter. Claimant 
testi fied that since January 4, 1977 he has made no attempt 
to go to work. He stated he suffers from ri ght hand nwnbne ss 
and his hand shakes and is affected by cold weather. His 
worst problem, he testifi ed is breaking out in cold sweats 
with dizziness. 

The Referee found this case complex and difficult and 
that it was a close question on the issue of compensability 
of the heart condition bu t concluded the wei ght of the 
evidence favors compe nsabili ty . As to the eye condition, he 
found that claimant had prove n compensability. 

The Referee furth P.r found that the aggregate medical 
evidence does not es tablish that the arm condition, diabetes, 
and personality chan ge s were caused by non-job-related 
events a nd, indee d, claimant had none of these problems 
prior to the injury and, therefore, felt that the total 
evidence supports the conclusion that the conditions were 
related. He remanded the claim to the Fund for acceftance 
of all conditions and granted claimant an award of permanent 
total disability effective Nove mber 15, 1977. 
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Dr. Griswold testified at the second session of the
hearing.that claimant's physical reactions on January 5,
1977of restlessness, pain in the jaw, into the right arm,
were consistent with a myocardial infarction and not a
pulmonary embolism. He felt there was no medical proof of
any possibility of a embolism until January 17 or 19, 1977,

The hospital admittance report indicates that claimant
had complaints of chest pain prior to this hospital admission
The diagnosis on January 5, 1977 was myocardial infarction
with cardiac arrest, ventricular fibrillation, and old
seizure disorder. On January 8, 1977, a "cutdown" was
performed and claimant developed a staph infection. The
nurse's note dated January 18, 1977 indicated pneumonia was
suspected. On August 22, 1977, Dr.  proed released claimant
to restricted work with no climbing or heavy lifting.

On  eptember 12, 1977, Dr. Carey, an internist, examined
claimant and felt that it was amazing that claimant had
survived. Claimant's pulmonary functions were 70% and quite
good. He felt claimant was disabled from heavy work. On
November 15, 1977, Dr. Carey found claimant medically station­
ary with severe fatigue and shortness of breath on exertion.
The doctor felt claimant was permanently and totally disabled
from regular occupation.

Claimant has an eighth grade education with past work
experience in grocery store work, cold storage plant, and
construction work for the Bureau of Public Roads. He owned
and operated a trailer park and restaurant. He had managed
a motel and worked as a plumber and carpenter. Claimant
testified that since January 4, 1977 he has made no attempt
to go to work. He stated he suffers from right hand numbness
and his hand shakes and is affected by cold weather. His
worst problem, he testified is breaking out in cold sweats
with dizziness.

The Referee found this case complex and difficult and
that it was a close question on the issue of compensability
of the heart condition but concluded the weight of the
evidence favors compensability. As to the eye condition, he
found that claimant had proven compensability.

The Referee further found that the aggregate medical
evidence does not establish that the arm condition, diabetes,
and personality changes were caused by non-job-related
events and, indeed, claimant had none of these problems
prior to the injury and, therefore, felt that the total
evidence supports the conclusion that the conditions were
related. He remanded the claim to the Fund for acceptance
of all conditions and granted claimant an award of permanent
total disability effective November 15, 1977.
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    BOARD ON DE NOVO REVIEW 

The Board, after de novo review, reverses the RE:feree' s 
order in its entirety. The cvi den ce indicates claimo.n t' s 
leg injury on January 4, 1977 wiJ.s very minor. Dr. Johnson 
test1.fied he.opined claimant's eye condition was not related 
to the industrial injury because the hospital reports did 
not spe,·ify any compL:iints of pain. He st.::ited a scar.red or 
scratched corned wo ulc1 have been very painful. Dr. (~rossmo.n 
felt the fall could have caused claimant's eye probl~m. 
Based on the evidence, the Board finds Dr. Johnson more 
persuasive and does not find claimant's eye condition is 
related to the injury. 

The Board finds there was no evidence of medical causa­
tion for claimant's a i"le q(,d conditions of right: ulnar problems 
or psychological condition. 

Further, the Board does not find claimant 1 s myocardial 
infarction was related to his bump on the leg. Dr. Griswold 
testified claimant had a myocardial infarction on January 5, 
1977 rather than a pulmonary enbolus and that claimant's 
work and his fall did not contribute to it. Dr. Sproed felt 
the leg injury ca used a thrombosis which resulted in a 
pulmonary embolism and subsequent cardiac arrest.' Dr. 
Griswold felt this was a "pure-simple hypothesis". The 
Board finds Dr. Griswclld more persuasive than the other 
doctors. Dr. Griswold did- not feel claimant's diabetes was 
related to the bump on the leg, but felt it could have 
occurred because of hypoxia. Likewise, based on the evidence 
and the Board's finding that the myocardial infarction is 
not compensable, the Board does not find that the subsequent 
diabetes condition is related t.o the industrial injury. 
Therefore, the Board reverses the Referee's order in its 
entirety. 

ORDEF 

The Referee's order, dated October 1, 1979, is reversed 
in its entirety. 

The State Accident Insurance Fund's denials are reinstated 
and affirmed. 
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9 The Board, after de novo review, reverses the Referee's
order in its entirety. The evidence indicates claimant's
leg injury on January 4, 1977 was very minor. Dr. Johnson
testified he opined claimant's eye condition was not related
to the industrial injury because the hospital reports did
not spcify any complaints of pain. He stated a scarred or
scratched cornea would have been very painful. Dr. Grossman
felt the fall could have caused claimant's eye problem.
Based on the evidence, the Board finds Dr. Johnson more
persuasive and does not find claimant's eye condition is
related to the injury.

The Board finds there was no evidence of medical causa­
tion for claimant's alleged conditions of right- ulnar problems
or psychological condition.

Further, the Board does not find claimant's myocardial
infarction was related to his bump on the leg. Dr. Griswold
testified claimant had a myocardial infarction on January 5,
1977 rather than a pulmonary embolus and that claimant's
work and his fall did not contribute to it. Dr.  proed felt
the leg injury caused a thrombosis which resulted in a
pulmonary embolism and subsequent cardiac arrest.' Dr.
Griswold felt this was a "pure-simple hypothesis". The
Board finds Dr. Griswold more persuasive than the other
doctors. Dr. Griswold did- not feel claimant's diabetes was
related to the bump on the leg, but felt it could have
occurred because of hypoxia. Likewise, based on the evidence
and the Board's finding that the myocardial infarction is 
not compensable, the Board does not find that the subsequent
diabetes condition is related to the industrial injury'.
Therefore, the Board reverses the Referee's order in its
entirety.

ORDER
The Referee's order, dated October 1, 1979, is reversed

in its entirety.

The  tate Accident Insurance Fund's denials are reinstated
and' affirmed.

BOARD ON DE NOVO REVIEW

m
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CASE NO. 78-8467 

' KAREN BINDER, CLAIMANT , 
Bischoff, Murray· & St~oob~nd, 

Cla{mint'·s Attys. 
SAIF ,- L·egal ·services, befense Atty. 
Request fo~ R~view by Claimant 

June 4 ', 198 0 

Claimant·_.seeks !:Joard re.view of. that portion of. ,tht2 · : :: 
Referee's order which affirmed the State Accident Insu'..:'ance . · .· ·: 
Fund's (Furid) denia 1 0L her cla-im for a tarsal tunnel syndrome .. 

FACTS 

~l~imant, ~ 3~-year-old conservation aide with the 
Oreg or,' State Board of fores try at its D. L. Phipps FoLest · 
Nursery, alleges that her work caused her to develoG a rignt 
leg condition. She ,filed a clairn on December- .:..2, 1S<'7. 

. ' 
Dr •. R. W,. HcLean ,first diagnosed claimani.:.I s in~; c.:;c1 as 

synovitis·of the:riqht achilles.tendonrsheath ant att~chment 
related to a strain~ · Clai~nant rece:i_vec1 conservative treatment. 

' ' 

In ?ebrua ry ,19 7 B, Dr~. S'tanle:/ Donahoo reported · c:.aimar. t· 
complained ·.of chronic . low back pain and right hip, pain. He · 
feli.claimant ~ad i4~~5-disc disease~ 

The Fund·,. or~' Februa{y 21, 1978, denied this clair,,. It 
concluded that claimant \s right leg condition was ·caused by ·. 
a pre-exisL-ing co.nditio1:. and was not caused or materially . ·., 
aggr~vafed-~y her,job ~ctivities. 

Dr. r1cLe~n, in .il~r,ch 1978 .. reported at work-claimzrnt 
had to use h~r iegs in an iwkward p~sition and subsequently 
developed inflammation of the achilles tendon. He stated 
the "rrechanisms of synovitis is excessive strain on given 
tendon . '' It was felt this inflammation would have 
su,.½sided with cessation of unusual stress. Dr. McLe.=u1 did 
not relate her March 0 1978 symptoms to the December 1977 
problems .. 

In P"pril-· 19.78, Dr. Jim Norris-PE:arce, a neurolo\),c;t, 
reported claimant said she had Lifted a pallet in December 
l o 7 7 " ~ 1 t ' " ., J d . . . ~ • ana ,.e sne put .e somethins_r in her legs". He £el t 
claimant had a lumbosacral strain. 
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WCB CA E NO. 78-8467 June 4\ 1980

KAREN BINDER, CLAIMANT
Bischoff, Murray' &  trpoband, ’ '
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

%

• i . .w .Claimant -seeks Board review of .thcit portion of. tiie • : ^
Referee's .order which affirmed the  tate Accident Insurance .v
Fund's (Fund) denial of., her claim for a tarsal tunnel syndrome

FACT 
•Claimant,, a 33-year-old conservation aide with the

Oregon  tate Board of Forestry at its D.L. Phipps Forest' 
Nursery, alleges that her work caused her to develop a rignt
leg condition.  he .filed a claim on December' 12., lD-77.

Dr.. R. Mc.Lean -first diagnosed claimant's injui.;/ as '
synovitis-of the-right achillestendon;-sheath and attachment
related to a strain. Claimant recei.ved conservative treatment

In February ‘1978 , D.r..  tanley Donahoo reported • claimant-
complained ,of chronic-low back pain and right hip^pain. He .
felt claimant had L4-L5 *disc disease-. • • •

The Fund, on .February 21, 1978, denied this claimi. It
concluded that claimant is right leg condition was caused by
a pre-existing condition _ and was not caused or matericilly
aggravated by her.job activities. . ■

%

Dr. McLean, in -March .1978, .reported at work-claimant
had to use her legs in an awkward position and subsequently
developed inflammation of the achilles tendon. He stated
the “mechanisms of synovitis is excessive strain on given
tendon It was felt this inflammation would have
subsided w’ith cessation of unusual stress. Dr. McLean did.
not relate' her March ^1978 symptoms to the December 1977
problems..

In April 19.78, Dr. Jim Norris-Pearce, a neurolocist,
reported claimant said she had. lifted a pallet, in December
1977 and felt she "pulled something in her legs". He felt
claimant had a lumbosacral strain.
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Claimant also was treated by Dr. Anthony Roberts. 0.C. 
He diagnosed chronic lumbosacra l strain with c,ttenc1c:m t 
radicuL:1r irritation and :associated chronic cervical ::;pra.i.i-.. 
Dr. Roberts felt claimant's work aggravated her back problem. 
He indicated heavy lifting or prolonged stanoing ancJ 2ittin0 
are ·contraindicated. Dr; Roberts felt claimant would have 
some permanent disabilit~<, and would be precluded .from heavy 
lifting (qver 25 pounds),; prolonged periods of stoop::_nci, 
twisting or bending. He £el t continuous heavy labor or 
bending would worsen claimant's condition. 

The Orthopaedic Consultants, in June 1978, reported 
claimant complained of lo~ back pain, right thigh pain, neck 
pain, and pain across her right shoulder and into her right 
hand. They diagnosed resolved right achilles tendinitis, 
chronic lumbosacral strain syndrome by history, bursitis of 
the right hip resolved and unrelated to her injury, functional 
overlay, and a convulsive'. disorder unrelated to her injury. 
It was their opinion claimant's right achilles t~ndinitis 
was related to claimant's work and was resolved without any 
permanent partial disabil,i ty. 'l'hey did not find t:-ie neck, 
shoulder, arm, back, or other symptoms relating to her low 
back and right hip related to her industrial in fury. Dr. 
Donahoo concurred with this report. 

In August 1978, Dr. Donahoo reported claimant's functional 
complaints overshadowed his examination. Claimant w::i.s 
adamant that she could not return to work in the nursery. 

A stipulation reopened this claim as of September 6, 
1978 for-the right achilles tendon sheath and attachment. 
The stipulation provided the Fund accept the right achilles 
condition._ A Determination Order, dated October 19, 1978, 
awarded claimant temporary total disability compensation. 

In March 1979, Dr. Paul Jones diagnosed right tarsal 
tunnel syndrome, right-sided hypesthesia not borne out in 
his exarninatioi:-i _and grand mai epilepsy under treatment. 

The Fund, in l\pril ~979, advised claimant it had not 
accepted responsibility for cla,imant 1·s bursitis of the right 
hip, convulsive disorder, low back pr9blem or tarsal tunnel 
syndrome. 

In June 1979, · Dr. Jones repor_ted the tarsal tunr1(d_ 
syndrome was often ca used by trauma. He noted. delc1yed 
"post-traumatic effects can result from tendon inju:ry which 

_causes a tenosynovitis". He felt the injury to the LJht 
heel and ankle described by.claimant might be responsibility­
for a delayed tarsal tunn~l syndrome. 

' . 
Also,-in J~ne 1979, Dr. Stanley Filarski opined claima~t 1 s. 

tarsal tunnel ·syndrome was related to her •industrial injury. 
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Claimant also was treated by Dr. Anthony Roberts, D.C.

He diagnosed chronic lumbosacral strain with attendant
radicular irritation- and ‘associated chronic cervical spraifi.
Dr. Roberts felt claimant's work aggravated her back problem.
He indicated hea\^ lifting or prolonged standing and sitting
are contraindicated. Dr; Roberts felt claimant would have
some permanent disability' and would be precluded from heavy
lifting (over 25 poundsprolonged periods of stooping-,
twisting or bending. He felt continuous heavy labor or
bending would worsen claimant's condition.

The Orthopaedic Consultants, in June 1978, reported
claimant complained of low back pain, right thigh pain, neck
pain, and pain across her right shoulder and into her right
hand. They diagnosed resolved right achilles tendinitis,
chronic lumbosacral strain syndrome by history, bursitis of
the right hip resolved and unrelated to her injury, functional
oyerlay, and a convulsive- disorder unrelated to her injury.
It was their opinion claimant's right achilles tendinitis
was related to claimant's work and was resolved without any
permanent partial disability. They did not find the neck,
shoulder, arm, back, or other symptoms relating to her low
back and right hip related to her industrial injury. Dr.
Donahoo concurred with this report.

In August 1978, Dr. Donahoo reported claimant's functional
complaints overshadowed his examination. Claimant was
adamant that she could not return to work in the nursery.

A stipulation reopened this claim as of  eptember 6,
1978 for•the right achilles tendon sheath and attachment.
The stipulation provided the Fund accept the right achilles
condition., A Determination Order, dated October 19, 1978,
awarded claimant temporary total disability compensation.

In March 1979, Dr, Paul Jones diagnosed right tarsal
tunnel syndrome, right-sided hypesthesia not borne out in 
his examination and grand mai epilepsy under treatment:.

The Fund, in April 1979, advised claimant it had not
accepted responsibility for claimanf's bursitis of the right
hip, convulsive disorder, low back problem or tarsal tunnel
syndrome. •

m

In June 1979, Dr. Jones reported the tarsal tunnr.J.
syndrome was often caused by trauma. He noted.delayed
"post-traumatic effects can result from tendon injury whicii
causes a tenosynovitis". He felt the injury to the r_-'!ht
heel and ankle described by claimant might be responsibility-
for a delayed tarsal tunnel syndrome.

Also, in June 1979, Dr.  tanley Filarski opined claimant's
tarsal tunnel -syndrome was related to her 'industrial injury.
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In their depositions Drs. Jones·& Pilarski affirmed 
their opinions that claimant's tarsal tunnel syndrome was 
related to her industrial injury. 

The Referee found claimant had failed to prove by the 
preponderance of the evidence ~hat her tarsal tunnel syndro~e 
was compensable. There.fore, the Referee affirmed t...."le Fund I s 
deni~l. Further, the Referee found claimant was not entitled 
to additional temporary total disability compensation or 
permanent partial disability. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, modifies the Referee's 
order. Claimant appealed that portion of the Referee's 
order which affirmed the Fund's denial of her tarsul tunnel 
syndrome. The Board finds the weight of the medical evidence 
establishes this condition is related to her i:1dustrial 
injury and is; compens·able. Ors. Jones and Pilarski bot:h 
opined claimant• s tarsal tunnel ·syndrome was related to her 
industrial injury. Therefore, the Board reverses thnt por­
tion of the Referee's order appealed and remands claimant I s 
claim for the right tarsal tunnel syndrome to the Fund for 
acceptance and payment of compinsation as of the date claimant 
is hospitalized ·for surgery until closed pursuant to ORS 
656.268. 

ORDER 

The Referee's.order, dated December 11, 1979, is modified. 

That portion of the Referee's order which approved the 
State Accident Insurance Fund's denial of claimant's right 
tarsal tunnel sy·narome is reversed. Claimant's clairn for 
that condition is remanded to the Fund for acceptance and 
payment of compensation effective the date claimant is 
hospitalized for surgery until closed pursuant to ORS 656.268. 

The remainder of the Referee's order is affirmed. 
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In their depositions Drs. Jones '& Filarski affirmed
their opinions that claimant's tarsal tunnel syndrome was
related to her industrial injury.

m

The Referee
preponderance of

found claimant had failed to prove by the
the evidence that her tarsal tunnel syndrome

was compensable. Therefore, the Referee affirmed the Fund's
denial. Further, the Referee found claimant was not entitled
to additional temporary total disability compensation or
permanent partial disability.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. Claimant appealed that portion of the Referee's
order which affirmed the Fund's denial of her tarsal tunnel
syndrome. The Board finds the weight of the medical evidence
establishes this condition is related to her industrial
injury and is; compens'able. Drs. Jones and Filarski both
opined claimant's tarsal tunnel syndrome was related to her
industrial injury. Therefore, the Board reverses that por­
tion of the Referee's order appealed and remands claimant's
claim for the right tarsal tunnel syndrome to the Fund for
acceptance and payment of compensation as of the date claimant
is hospitalized for surgery until closed pursuant to OR 
656.268.

ORDER
The Referee's order, dated December 11, 1979, is modified

That portion of the Referee’s order which approved the
 tate Accident Insurance Fund's denial of claimant's right
tarsal tunnel syndrome is reversed. Claimant's claim for
that condition is remanded to the Fund for acceptance and
payment of compensation effective the date claimant is
hospitalized for surgery until closed pursuant to OR 656.268.

The remainder of the Referee's order is affirmed.

#
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WCB CASE NO. 79-6874. 

BETTY LOUISE CAMPBELL, CLAIMANT 
Welch, Bruun & Green, Claimant 1 s.Attys. 
;Schwabe. Willianson, Wyatt, Moore· 

& Roberts. Employer's At;tys. 
Order on Reconsideration 

June 4, 1980 

Claimant requested reconsideration of the May 20, 1980 
Board's Order on Review in· this case. Claimant .contends 
she is entitled to temporary total disability co~pensation 
from April 24, 1979 to September 10, 1979. 

The evidence in this case .:..::Jicates that on April 18, 
19 79 Dr. Harder re 7 e,:1s~d claimant for limi te_d duty with ·no 
heavy lifting or heavy use of her left arm. 

. ' 

Claimant testif if~d she returned to work .but her shoulder . 
was so.painful she only worked a total of eleven hours and_ 
quit working on April 20, 1979. However, the employer's per~ 
sonnel representative testified claimant returned to work with 
her arm in a sling and her job was modified. She was instructed 

·to sort onion rings w·ith her right hand-and to do no lifting. 
This modified work was within. claimant's physical.- capabilities_ 
as outlined by Dr. ~arder. · · 

Claimant then sought treatment from Dr. Peterson in Seattle 
who found her disabled. The carrier then, on August 13, 1979, had· 
claimant examined by Dr. Rosenbaum who found her condition med­
ically stationary with mild impairment. 

On August 14, 1979, Dr. Peterson indicted he ,did not want 
claimant in any form of employment from April 24, 1979 to an un­
determined future date. 

The Board con cl us i.on that claimant was riot entitled to 
further temporary total disability until her hospitalization on 
September 10, 1979 was based on the medical opinions.of' two Ore­
gon doctors. Dr. Harder, on April 18, 1979, released··claima;it 
for "limited duty" work. "Limited duty" work was ava1lable. to her 
and she was physical __ ly capable of performing it. Dr. Rosenbaum' s 
findings i,n August 1979 support a conclusion that claiinant' s 
condition had not worsened, in fact, he found her medically 
stationary with mild impairment. 

The Board further felt .tha t Dr. Peterson offered no 
curative treatment and it w~s not until claimant w~s examin0J 
and cam(~ under the care of Dr. Smith that a curative approach 
was taken. 

-391-

WCB CASE NO. 7 -6874-
BETTY LOUI E CAMPBELL, CLAIMANT
Welch, Bruun & Green, Claimant's.Attys.
 chwabe■ Willianson, Wyatt, Moore

& Roberts. Employer's Attys.
Order on Reconsideration

June 4, 1 80

Claimant requested reconsideration of the May 20, 1980
Board's Order on Review in’ this case. Claimant .contends
she is entitled to temporary total disability compensation
from April 24, 1979 to  eptember 10, 1979.

The evidence in this case J-aiicates that on April 18,
1979 Dr. Harder released claimant for limited duty wifh’no 
heavy lifting or heavy use of her left arm.

Claimant testified she returned to work .but her shoulder .
was so .painful she only worked a total of eleven hours and
quit working on April 20, 1979. However, the employer's per­
sonnel representative testified claimant returned to work with
her arm in a sling and her job was modified.  he was instructed
•to sort onion rings with her right hand and to do no lifting.
This modified work was wi thin claimant' s physical.’capabilities,
as outlined by Dr. Harder.

Claimant then sought treatment from Dr, Peterson in  eattle
who found her disabled. The carrier then, on August 13, 1979, had-
claimant examined by Dr. Rosenbaum who found her condition med­
ically stationary with mild impairment.

On August 14 , 1979 , Dr. Peterson indicted he -did not want
claimant in any form of employment from April 24, 1979 to an un-
determined future date.

The Board conclusion that claimant was hot entitled to
further temporary total disability until her hospitalization on
 eptember 10, 1979 was based on the medical opinions of two Ore­
gon doctors. Dr. Harder, on April 18, 1979 , released-claimaat
for "limited duty" work. "Limited duty" work was available, to her
and she was physically capable of performing it. Dr. Rosenbaum's
findings in August 1979 support a conclusion that claimant's
condition had not worser.ed, in fact, he found her medically
stationary with mild impairment.

The Board further fe.l.t .that Dr. Peterson offered no
curative treatment and it was not until claimant was examined
and came under the care of Dr.  mith that a curative approach
was taken.
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The Boord ··amend·s its Order on Review, dated May 20, 19 80, r.:-
as follows: on page one, first para.graph, _line three, ~he_ date 
"April 24, 1978" is changed to '"April 24, 1979" and on that 
same page, .second paragraph,. -lin·e two, the date .,"March 26, . - ....... . 
1976" is changed to "March 26, 1979''. The 13C)ard, afte·r recon­
sidering its Order on Review as amended,finds its decision. is ',.'.. 
correct and would affirm tJ1e Order on Review as amended. · · 

IT -IS SO. ORDERED. 
. ·~ '·, 

WCB'CASE· NO. 
, ' 

79-5997 

CLARENCE W. EVANS, CLAIMANT 
Maurice.·V.·-Engelgau, ·c1aimartt 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review·by the SAIF 

June 4, 1_980 

•._:;· .. The 'State l\ccident Insurance Fund (Fund) seeks Board 
review, of ·-the Refe~ee I s- order ·which 9ranted claimant an 
award,of compens.ation equal to 48° for 15% unschedulGd. _ 
disability for his low back injury, r.1aking a total award in 
this case of compensation. equal to 80 ° for 25 % unschedu)ed 
d±1:'>abi'iity fpr ·claimant's ·back injury. The Fund contends 
this ·award is· no't supported by the evidef\ce. 

I•••• ...... ~ . 

FACTS 
. ' ' . 

:.;The·-B6ard- adopts the facts. as recited in the Referee's., 

•.. :· 

order~·~ c6py of which is attached to -this order. ,·• 

BOARD ON DE NOVO REVIEW 

·.•:The -Board-, af-ter: de novo · review, reverses the Referee's. 
award of-compensation in this case. The evidence indicates 
that ·cia·irria·nt· now has limitations that he should not engage -
in;·\vork which ·require·s ii £ting over 50 pounds, excessive . 
·bending',· _stooping, li.fting, twisting, or other such movements. 
These wo'rk• 'restrictions have resulted in a loss of wage 
earning capaci"ty' 'due to· this injury. However, since his 
injury, claimant has been retrained and is qualified in 
refrigeration repair work and was offered employment in this 
field, however, _elected to wo,rk as 0 freight truck dri 11er. 
Claimant did not .. attempt .to return to work in the mill.· 
Claimant testifi~d that he worked as a freight truck driver 
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--The Board 'amends its Order on Review, dated May 20 , 1980,
as follows: on page one, first paragraph, line three, the date/;
"April 24, 1978" is changed to '"April 24 , 1979" and on that
same' page, second paragraph, -line two, the date ."March 26, -- ... .
1976" is changed to "March 26, 1979". The Board, after recon­
sidering its Order on Review as amended, finds i ts decision, is
correct and would affirm the Order, on Review as amended.

IT I  O. ORDERED.

WGB''CA E’ NO, 79-5997

CLARENCE W. EVAN , CLAIMANT
Maurice.V.- Engelgau, Claimant’s Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

June 4, 1980

"The ' tate Accident Insurance Fund (Fund) seeks Board
review’of -the Referee's- order which granted claimant an
award-of compensation equal to 48° for 15% unscheduled
disability for his low back injury, making a total award in 
this case of compensation, equal to 80° for 25% unscheduled
disabii’ity for -claimant's back injury. The Fund contends
this award is' no't supported by the evidence.

#

FACT • • -

The Board- adopts the facts, as recited in the Referee's
order; - a* copy of which is attached to this order.

BOARD ON DE NOVO REVIEW

'* •The Board-, after; de 'novo review, reverses the Referee's
award of•compensation in this case. The evidence indicates
that 'ciaimant■now has limitations that he should not engage
iii'-'work which requires lifting over 50 pounds, excessive
■bending,' stooping, lifting, twisting, or other such movements
These work'• restrictions have resulted in a loss of wage
earning capacity-"due to' this injury. However, since his
injury, claimant has. been retrained and is qualified in 
refrigeration repair work and was offered employment in this
field, however, elected to work as a freight truck driver.
Claimant did' not., attempt .to return to work in the mill.-
Claimant. tes.tified that he worked as a freight' truck driver

9
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the rnic1dlc of: Octobci~ 1r:i-;':) and r::i~;sccl no tiji;c :'t-orn 
work because o" bc1d: po.in. _{c W~!S L:1i(I cCi' because: (Ji' :1 
slump in the fr-:i9hc /)l1si1k:,;s. Clairn:1nt '.va~:I able to Toad 
and unload freisht. This ,Jv_i_C::•~:nce cloes not support ,~hc:c 
award of compensation l_;rant·cC:i b:/ the F.•?feree. •:;·he E,),ll:'C~ 
finds that the Dctenninatjon Oeder corr~ctly co~pens~tod 
claimant for the loss of ,,,a9c earnin<; capacity he has sustained 
as a result of this injury·. Therefore, the Board woulc1 
reverse the Hefcrec' s iJWurc1 of ,Hic1i tional compensc1tion :i.n 
this case, res tore the Dr:-\ermin cl tion Order anc1 affirm it. 

ORDER 

The=: Ref crcc' s or clc r ,. dated Dcccmb or 17, 19 7 ') , J_s r.cvc i:set1 
in its entirety. 

The DE,termi_nation Oc~ier, clat:ccl ,rune HJ, 1979, 1_s ,:,:,s::orcc1 
and affirmed. 

'Thi::; 1.s .}11 c1;~pcc1L f'ro, 0 1 d dct•:2r::1 ic2-,l~io'1 ,J.r-(c'r 
of June 20, 1979 whicl1 cJ'.,,,ardcd the cLii,\1-::1nt t•.c-:-;:~)or,:-,c,­
c1i::.~a.bility £r,:),n Fcbrucir:_/ 13, 1')73 ti•rnuc, 11 01ov~lll.bcr 2~, :.'J78 
and from Jc1nu2rJ 29, 1979.: throuc;h Jur:c 22, 1979 .:1J1Ci l (Vi 
nnscheduled low b2ck \X."!r~nilnent ;-1i\1-ci,1I dis,0ibiJ.ity (i~:-:. 21). 
The 1--iear ins ·.,as held in Gold Bcac:1, orego;1 on Decc,;,-,b<",.1-: 5, 
1979 before 1<:iLcc A. ~lulce:;r, ?,c:£crc::(cc and was closed th0t day. 
Claimant was present and represented by his a~torncy, 
:•1u.urice V. Engclgau. The de fc,,d ant • . .;.::: ~--; repr2 sen tcci i_-::,y 
Paul L. Roess. 

te:r,-1pore.ry 
perman0nt 

The .issw::.:s .incluc!e furt:ic.-c ,nc:-ciica l car:..: 
disc:.bility, or -in ti-1·2 ,~t}_t'=:rnc1ti\re, extent 
disability. 

ano 

The claimant suffer~d ~ compe~sable lwDtar 
strain on or 2iJ011t FcbrT,c1ry 9, 1978 ,,;hGn he sli~-'P"=/Ct aPd 1°,2~.l 
(Exs. l tl1rc11(1h 3) . 

CLljcrnant was trc.:ot:cd DJ i::.G. odJt'.cJCl, D.C.' ;r.u.' 
and r.:~fe.L~l~ec1 to rrhornus C~ Go1t~onr r.-; .. D~, ort.l"~()~)edist :v·ho 
advised on ;,pril J.c:, l'Jnl thzn·. c12irnzrn~'s lQT., back <J1.s­
comfort l:.1a not responded to t·:;6 m,J:,t:,s of :,~,:::st and out­
patient trea tm,"n t (Ex. 4) . 

Claimant was.hospitalized but continued to have 
a back~che (Ex. 8). 

\ 
Cl~imant was r~fe~re<l to James E. Dunn, II, ~.D. 

neurological surg~on, who'adviseci on July 7, 1973 that claim­
ant should lose v:e.i.gh t nnci tlla t c:laimant sirnuld do i,;or}: not 
involving lifting over SQ 9ciunds, or excessive bending, 
stoOEJing, lifting, twisting, etc. (Ex. 11). 

In his closing repo~t 0£ April 
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""'Q , 1979, Dr. 

until the middle oC October 19 79 and missed no time rronv
work because o‘' back pain, '.(e v;as laid oCl: because ol\ a
slump in the J.r-.icjh c business. Claimant was) able to load 
and unload freight. This evidence does not support line
award of compensation yranl'ed by the Referee. The board
finds that the Determination Order correctly compensated
claimant for the loss oi: v/aqe earninc capacity he has sustained
as a result' of this injury. Therefore, the Board would
reverse the Referee's aw'ard of additiorial compensation in
this case, restore the Determination Order and affirm it.

ORDER
The Referee's order,, dated December 17, 1979, is reversed

in its entirety.

The Determination Order, dated June 20, 1979, is restored
and affirmed.

Tiiis is an appcai. from de termii; t ion ore;
of June 20, 1979 v.'hich awarded the claimant tori'.uorary
disabiJ.ity from February 13, 1973 tiurough November 21 ^
and from January 29 , 1979: throucii June .2 2, 1979 and 10
unscheduled l.ow' back permanent part-ial disability (E:-;.
The hearing v/as held in Gold Bcacii, Oregon on Decc;rr;bcrr
1979 before Kirk A. Mulder, Referee and was closcod
Claimant was present and repi'vesented by his attorney,
-Maurice V. Engelyau. The defendant was represented by
Paul L. Roess.

c: r
1978

'6

21) .
c;
-■ ft day

The issues incJ.ude further modicai care amd
temporary disability, or -in the alternative, extent of
permanent disabilitv.

The- claimant ■ suffered a compensable luivibar ^
strain on or about February 9 , 1978 v;hen he slipped and fell 
(Exs. 1 through 3) . ■■

Claimant was 'tireated bv’ E.G.  amuel, D.C., N.D. ,
and referred to Thomas C. Bolton, M.B., orti-opedisr who
advised on April I , 1978 that claimant's low back dis
comfort had not responded to t'.vd^ moiiths of rest and out
patient treatment (Ex. 4).

Claimant was_hospitaliied but continued to have
a backache (Ex. 8).

\
Claimant was referred to James E. Dunn, II, M.D.,

neurological surgeon, w!to advised on July 7 , 1973 that claim
ant should lose weight and tiiat claimant siiould do v;ork not
involving lifting over 50 pounds, or excessive bending,
stooping, lifting, twisting, etc. (Ex. 11).

In his closing report of April 2 , 1979, Dr.
-393-
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Samuel indic·cJ. tcd that the prognosis. was· unchanged, .tha t 
claimant h~s permanent impairment·and'requircs more treat-
ment (Ex. 20) . ·' · · 

On October 23, 1979, which was after the deter­
mination order in question, Dr. Samuel advised that claimant 
had an exacerbation dating to September 28,. 1979 and that 
cl~imant now had symptoms extending dowri· to __ the foot and 
ankle. The doctor suggested that the claim be reopened (Ex. 
22) . 

At the hearing, claimant' complained of cons~ant 
belt-level pain, which worsens with bending, lifting or sit- ·· 
ting. He his troub~e sleeping·. He takes no medication. 

Claimant worked part·timc since June 1979. He 
was a freight truck driver. He missed some work because Qf 
his back. ·He was laid off for reasons unrelntGd to his injury. 
He had finished refri"geration school in Portland before then. 
He had been uniblc, to the time of.the hearing, to obtain 
work in that field. 

Claimant testified that he would haye kept the 
freight job if he had not been laid off. 

I conclude that claimant has failed to prove 
en ti tlenent to rc-openi ng of his claim for ''active II treat· 
ment and temporary disability. But for being laid off, 
claimant probably would still be wor~ing. Claimant is 
entitled to necessary medical care under ORS 656.245. 

At the time of the hearing, claimant was 37 
years old. 

I conclude that·claimant has suffered a permanent 
loss of wage earning cupacity beyond 10%. 

ORDER: 

It is hereby ordered that defendarit pay ~o: 

(1) Claimant additional compensation equal to 
48° (15%) unscheduled low back disability for a total award 
of 80° (25%). 

(2) Claimant's attorney, 25% of, and from, the 
increase in compensation, as a reasonable attorney fee, not 
to exceed $2,000. 
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 amuel indicated that the prognosis - was unchanged, that,
claimant has permanent impairment'and'requires more treat­
ment (Ex. 20).

On October 23, 1979, which was after the deter­
mination order in question, Dr.  amuel advised that claimant
had an exacerbation dating to  eptember 28,^1979 and that
claimant now had symptoms extending, down- to ,the foot and
ankle. The doctor suggested that the claim- be reopened (Ex.
22) .

At the hearing, claimant complained of constant
belt-level pain, which worsens with bending, lifting or sit­
ting. He has trouble sleeping. He takes no medication.

Claimant worked part-time since June 1979. He
was a freight truck driver. He missed some work because of
his back. He w'as laid off for reasons unrelated to his injury
He had finished refrigeration school in Portland before then.
He had been unable, to the tim.e of the hearing, to obtain
work in that field.

Claimant testified that he would have kept the
freight job if he had not been laid off.

I conclude that claimant has failed to prove
entitlement to re-opening of his.claim for "active" treat­
ment and temporary disability. But for being laid off,
claimant probably would still be working. Claimant is
entitled to necessary medical care under OR 656.245.

m

years old.
At the time of the hearing, claimant was 37

I conclude that'claimant has suffered a permanent
loss of wage earning capacity beyond 10%.

ORDER:

It is hereby ordered that defendant pay ro:

(1) Claimant additional compensation equal to
48° (15%) unscheduled low back disability for a total award
of 80° (25%).

(2) Claimant's attorney, 25% of, and from, the
increase in compensation, as a reasonable attorney fee, not
to exceed $2,000.
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WCB CASE NO. 79-104 June 4, 1980 

.CLIFFORD C. GILINSKY, CLAIMANT 

r
Velure, Heysell & Pocock, Claimant's Attys. 
Thomas J. Mortland, Employer's Atty. 
Request for Review by Employer 

The employer-carrier seeks Board review of the RE.reree' s· 
or·der which granted claimant an award of compensation equal 
to 320° for 100% unscheduled disability. 'I'he employer­
carrier contends this award is excessive. 

FACTS 

Claimant, a 27-year-old "jacker" with Cascade Wood 
Products, on Nov~mber 2, 1976, injured his head and neck 
when, while picking up wood chunks, he straightened up and 

· struck the back of hL; head on a metal support. This injury 
was diagn6sed as a cervir.al strain. Claimant h:10 a pre-, 
existin~ cervica~ compression fracture at C4. An EEG test 
was normal. 

In January 1977, Dr. John Melson· reported that claimant. 
continued to complain of a dull aching sensation in his 
head. This pain was increased by all neck and arm movements. 
Dr. Melson diagnosed an old cervical compression fraccure, 

. with anterior·osteophytosis and bridging at C3-4 and cervical 
cephalgia from this fracture, complicated by chronic dnxiety-~ 
tension state.· He hospitalized claimant for a trial period. 
of traction. 

While claimant was hospitalized· in April 1177, he 
underwent a discogram and a block of the greater occipital 
neurovascular bundle which did not relieve his pain. Dr. 
Melson opined that claimJnt had chronic tension headaches, 
superimposed on cervical arthritis. Because o'f continuing 
complaints of pain, claimant underwent a myelogram and an 
analgesic discograph. The myelogram revealed ,a defect at 
the C 5- 6 level . 

In July 1977, Dr .. Melson reported that claimant continued 
to complain of severe headaches and ringing in the left ear. 
He opined that claimant's condition was stationary and 
recommended that the claim be closed. However, Dr. Me:Lson 
later referred claimant to Dr. fevin Sullivan, a.neurologist. 

In September 1977, Dr. S.ullivan reported ·that he felt 
claimant 1 s symptoms we're related to chrqnic muscle contraction 
and tenderness in the neck and across the shoulders which 
resulted in headaches. His diignosis was chronic muscl~ 
contraction headaches. 
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WCB CA E NO. 79-104 June 4, 1980

CLIFFORD C. GILIN KY, CLAIMANT
Velure, Heysell & Pocock, Claimant's Attys,(Thomas J, Mortland, Employer's Atty.
Request for Review by Employer

The employer-carrier seeks Board review of the Referee's'
order which granted claimant an award of compensation equal
to 320° for 100% unscheduled disability. The employer-
carrier contends this award is excessive.

FACT 

Claimant, a 27-year-old "jacker” with Cascade V'^ood
Products, on November 2, 1976, injured his head and neck
when, while picking up wood chunks, he straightened up and
struck the back of his head on a metal support. This injury
was diagnosed as a cervical strain. Claimant had a pre-^
existing cervical compression fracture at C4. An EEG test
was normal.

O
In January 1977, Dr. John Melson- reported that claimant

continued to complain of a dull aching sensation in his
head. This pain was increased by all neck and arm movements.
Dr. Melson diagnosed an old cervical compression fraccure,
with anterior’osteophytosis and bridging at C3-4 and cervical
cephalgia from this fracture, complicated by chronic anxiety--
tension state.• He hospitalized claimant for. a trial period
of traction.

While claimant was hospitalized' in April 1977, he 
underwent a discogram and a block of the greater occipital
neurovascular bundle which did not relieve his pain. Dr.
Melson opined that claimant had chronic tension headaches,
superimposed on cervical arthritis. Because of continuing
complaints of pain, claimant underwent a myelogram and an
analgesic discograph. The myelogram revealed .a defect at
the C5-6 level.

O

In July 1977, Dr.- Melson reported that claimant continued
to complain of severe headaches and ringing in the left ear.
He opined that claimant's condition was stationary and
recommended that the claim be closed. However, Dr. Melson
later referred claimant to Dr. ^Kevin  ullivan, a, neurologist .

In  eptember 1977, Dr.  .ullivan reported 'that he felt
claimant's symptoms we're related to chronic muscle contraction
and tenderness in the neck and across the shoulders which
resulted in headaches.' His diagnosis was chronic muscle
contraction headaches.
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This claim was first closed by a Determination Order, 
dated October 27, 1977 which awarded claimant temporory 
total disability compensation. 

Dr. Sullivan,· in November 1977, reported that.he had 
begun claimant on a physical therapy program and weight 
reduction. He indicated that claimant, at that time, had a 
m~dera tely severe disability because of his con tin uin<J pain. 
He reported that claimant wa~ unable to engage in any activities 
that'involved the·use of the arm without greatly worsening 
his complaints of pain. Dr. Sullivan diagnosed chronic 
cervical strain with resultant headaches and neck pain, 
exacerbated by activity involving use of the arms. On December 
12, 1977, Dr. Sullivan reported that he had last tre0tcd 
6laimant on November 4, 1977 and felt that cl~imant's condi­
tion was sta·tionary· since he had not responded to any. :11edica­
tion or therapy. He recommended claimant ente~ a vocational. 
reh~bilit~tion progr~m. 

· Dr. Melson, oi January 11, 1978, reported that it was 
his o~i~ion that claimant's condition was neurologically 
stationary and that if claimant's headache~ were still 
persisting at such a level that he was unable. to work, 
psychiatric in~ervention should be obtained. 

In February· 19 7_8., Dr. Frede rick fried, u psychia t L·is t, 
reported claimant had had difficulty while in the service 
where 'he experienced considerable· stress res u.l ting in a 
psychological decompression with stammering, attacks of 
anxie~y-and crying which led to his h6spitalization and 
discharge. In 1975 claimant had also been divorced and his 
wife obtained custody of their child. Dr. Fried reported. 
that appare'ntly this sepc1ration wc1s quite traumatic for 
claimant and that he still had stron~r unresolved feeliw~;s 
which placed hi~ in consideroblc conflict in regards to his 
personal 'life.· Claimant told Dr. Fried that he felt his 

accident prevented.him from returning to work and he stated 
that he was unable to work to support his family and that he 
was having difficulty accommodating himself to the chanq~ in 
h~s lifestyle and admitted to feeling depersonalization-and 
anxiety. Dr. Fried opined that cla{~ant's pre-morbid personal­
ity coupled with.his industrial injury contributed to his 
current state and emotiorial turmoil. Dr. Fried felt tho.t 
claimant's condition· was not psychia trical ly stabl.e and that 
the combination of previous organic damage and concurrent 
emotional stress d~creased claimant's ability to function· 
adequately. He- felt'that claima~t should receive a three­
month trial.period of _psychotherapy and anti-depressant 

·medication and-biofeedback~ Dr. Fried felt claimant's 
psjchological ~rofil~·was· suggestive of a psychoneuroti.c 
conversion reaction with depression. 

~-----............ ---~~--
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This claim was first closed by a Determination Order,
dated October  1, 1977 which awarded claimant temporary
total disability compensation. , ,

Dr.  ullivan,' in November 19 77 , reported that.he had
begun claimant on a physical therapy program and weight ;
reduction. He indicated that claimant, at that time, had a
moderately severe disability because of his continuing pain.
He reported that claimant was unable to engage in any activities
that ' involved the'use of the arm without greatly v/orsening .
his complaints of pain. Dr.  ullivan diagnosed chronic
cervical strain with resultant headaches and neck pain,
exacerbated by activity involving use of the arms. On December
•12, 1977, Dr.  ullivan reported that he had last treated
claimant on November 4, 1977 and felt that claimant's condi­
tion was stationary'since he had not responded to any. medica­
tion or therapy. He recommended claimant enter a vocational,
rehabilitation program. '

Dr. Melson, on January 11, 1978, reported that it was'
his opinion that claimant's condition was neurologically
stationary and that if claimant's headaches were still
persisting at such a level that he was unable to work,
psychiatric intervention should be obtained.

In February' 19'7.8., Dr. Frederick Fried, a psychiatrist,
reported claimant had had difficulty while in the service
where‘he experienced considerable’ stress resulting in a
psychological decompression with stammering, attacks of
anxiety and crying'which led to his hospitalization and .
discharge.. In 1975 claimant had also been divorced and his
wife obtained custody of their child. Dr. Fried reported,
that apparently this separation was quite traumatic for
claimant and that he still had strong unresolved feelings
which placed him in considerable conflict in regards to his
personal 'life. ■ Claimant told Dr. Fried that he felt his

accident prevented,him from returning to work and he stated
that he was unable to work to support his family and that he 
v;as having difficulty accommodating himself to the change in
hi's lifestyle and admitted to feeling depersonalization and
anxiety. • Dr. Fried opined that claimaiit's pre-morbid personal­
ity coupled with-his industrial injury contributed to his
current state and emotional turmoil. Dr. Fried fe].t that
claimant's condition was not psycliiatrically stable and that
the combination of previous organic damage and concurrent
emotional stress decreased claimant's ability to function'
adequately. He- felt'that claimant should receive a three-
month trial'period of psychotherapy and anti-depressant
medication and'biofeedback-. Dr. Fried felt claimant's
psychological -profile 'was suggestive of a psychoneuroti.c
conversion reaction with depression.
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employer-carrier denied any relationship between 
claimane s injury and his psychological condi.tion. A hearing 
was held in January 1978 and a Referee found that claimant's · 
psychiatric· condition was rel~ted to his industrial injur~ 
and remanded the claim to· the employer-carrie~ for acceptance 
and payment of compensation. At that hearing, claimant 

_ complained of continuous-headaches which varied in intensity 
and tha~ ·he was unable' to perform any physical activity · 
because of his headaches and increased pain brought on by 
any movement. 

On November 15 ~ 19·7 8, Dr. Fried opined that claimant's 
conditiori was medicaily stationary at that time, but that he 

:needed ~ontinuing palliati~e medical care. Claimant's 
response to treatment was excellent. 

A Second Determinatiqn Order, dated Dec~eber 28, 1978, 
awarded claimant additional temporary total ·.ctisabili ty 
compensation. 

On March 19, 1979, Dr. Fded reported cla·imant was 
virtually pain-free and his attitude was excellent. He 
released claimant for work. 

Dr. Melson, in late March 19 79, reported that c la•imant 
complained of some residual neck soreness, but his headaches 
were virtually non-existent. He found that claimant had a 
full range of neck motion without any complaints of pain. 
Claimant told the doctor he was concerned about heavy lifting 
so Dr. Melson placed a 100-p6~nd lifting-restriction on him. 

In Mar~h 1978, claiman£ had·been found nof to be a 
vocationally .handicapped worker, however, in November 1978, 
he was referred for employment re-entry assi"stance and 
referred to Comprehensive· Rehabilitation Services. ·claimant 
ad~ised his counselor that he had a high school ·educatipn 
and had attended· approximately four quarters of additional 
schooling. He i~dicated he left school· because of family 
difficulties and financial pioblems. Cl~imant had worked as 
a lumberjack with this employer as well as a lot person and 
parts runner and-performed various occupations in the logging 
industry as well as attempting security work, working in a 
roller rink, fiberglass molding company, and a department 
store. Many job contacts were made with many employers in 
claimant's geographical area, however, no employment was 
obtained. The counselor reported t.hat the majority of this 
activity was during a· slow time of the year when the economy 
in the area was depressed. The counselor reported that 
claimant was motivated to work and h~d a strong work ethic 
and continued on his· own to seek employment and to work with 
the counselor. By March 1979, the counselor reported that 
claimant ~ontinued t6 be well motivated to return to work, 
however, was somewhat depressed over.his lack of success in 
obtaining em~loyment. Claimant indicated that Dr. Fried had 
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The employer-carrier denied any relationship between
claimant's injury and his psychological condition. A hearing
was held in January 1978 and a Referee found that claimant's
psychiatric condition was related to his industrial injury
and remanded the claim to' the employer-carrier for acceptance
and payment of compensation. At that hearing, claimant
complained of continuous•headaches which varied in intensity
and that he was unable'to perform any physical activity
because of his headaches and increased pain brought on by
any movement.

On November 15, 1978, Dr. Fried opined that claimant's
condition was medically stationary at that time, but that he
needed continuing palliative medical care. Claimant's
response to treatment was excellent.

A  econd Determination Order, dated Decmeber 28, 1978,
awarded claimant additional temporary total'.disability
compensation.

On March 19, 1979, Dr. Fried reported claimant was
virtually pain-free and his attitude was excellent. He 
released claimant for work.

Dr, Melson, in late March 1979, reported that claimant
complained of some residual neck soreness, but his headaches
were virtually non-existent. He found that claimant had a
full range of neck motion without any complaints of pain.
Claimant told the doctor he was concerned about heavy lifting
so Dr. Melson placed a 100-pound lifting ■ restriction on him.

In March 1978, claimant had'been found not to be a
vocationally .handicapped worker, however, in November 1978 ,
he was referred for employment re-entry assistance and
referred to Comprehensive Rehabilitation  ervices. Claimant
advised his counselor that he had a high school education
and had attended approximately four quarters of additional
schooling. He indicated he left school because of family
difficulties and financial problems. Claimant had worked as
a lumberjack with this employer as well as a lot person and
parts runner and performed various occupations in the logging
industry as well as attempting security work, working in a
roller rink, fiberglass molding company, and a department
store. Many job contacts were made with many employers in
claimant's geographical area, however, no employment was
obtained.. The counselor reported that the majority of this
activity was during a' slow time of the year when the economy
in the area was depressed. The counselor reported that
claimant was motivated to work and had a strong work ethic
and continued on- his-own'to seek employment and to work with
the counselor. By March 1979, the counselor reported that
claimant continued to be well motivated to return to work,
however, was somewhat depressed over his lack of success in
obtaining employment. Claimant indicated that Dr. Fried had
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him to seek some type of work which would be less 
stressful for him than the millwork which he had been doing 
previou~ly. The counselor indicated claimant had b~en 
seeking jobs in the area of light deli very, school custodian, 1 

inventor~ clerk, and a s~ipping and receiving cletk. ~laimant 
applied ·for a number of jobs and indicated that ·he was able 
to perform the jobs he applied for. Claimant stated he 
could ~eturn to work if he found a job which did not irivolve 
substantial stress. The case coordinator for ComprehGnsive· 
Rehabilitation Services, in February 1979, reported that, • 
claim~nt was an excellent candidate for job placem~nt.service: 
since he was highly motivated and appeared to have very few·· 
physical limita~ioris. On Mardh 12, 1979, the case manager 

:reported that claimant received a determination of no disabil­
·~ty and ln view of that.finding, claimant was ineligible for 
vocational rehabilitation services and they were going to 
terminate their services to him. 

On April 13,· 1919, a vocational coordiriator with the. 
Fi~ld Services ·oivision advised claimant that their file on 
him had been closeq, e.ffec;tive. December 28, 1978, becu.use he 

------··. -~~9 not be~n· gra!11:ed any unscheduled disability award. 
,. .. :,_: 

At the hearing, claimant testified that he had had a 
serie~ of difficulties in his lifetime. He indicated~~ was 
discharged·.from the ·service because bf an emotional inabilitt'· _ 

• to·cope .with military life. He had le.ft a business ·college 
because of emotional str~ss caused by a broken engagement. 
He haq left a· job in a department store because of personal 
conflict __ wit,h his. boss and _emotional upset. · He indicated he· ·· 
left the job with the fiberglass molding company because··his 
work overwhelmed him. He indicated .that confron tat.ion type 
·si tu~tiqns caused _the h,eadaches to occur. He was depressed 
since he ha~ been unable to find a job,·but indicated he no 
longer took any·anti-depressatit medication. 

;l . 

The Referee did ·not find that claimant was perman·ent·ly· 
and totally disabled. However, the Referee, based on all 
the evidence, ·found that claimant was entitled to an award 

-of comp~nsa~ion ·equal to 100% of the maximum allowable for 
un$cheduled.perman~nt partial disability, based on a permanent 
loss rif w~~e earning ciapacity and granted•claimant an award 
for this amount'. 

BOARD ON DE NOVO REVIEW 

The· Board, after de novo review, modifies .-the Referee 1 s 
order. ·. The Board does not find that the preponderance of 
the evidence indicates that because of this industrial 
injury c~aimaht. is unable. to work. The psychological medical 
·evidence indicates ,that cla~~ant is now virtually pain-free 
and his attitude is ··excellent. Dr. Fried indicates he does 
need contin_ui.ng.· supportive group and individual counseling 
which can be ·_proyided under pRS 656. 245. Di. Melso1:1 concurred 
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"advised him to seek some type of work which would be less
stressful for him than the millwork which he had been doing
previously. The counselor indicated claimant had been
seeking jobs in the area of light delivery, school custodian, -r
inventory, clerk, and a shipping and receiving clerk. Claimant
applied for a number of jobs and indicated that he was able
to perform the jobs he applied for. Claimant stated he
could 'return to work if he found a job which did not involve
substantial stress. The case coordinator for Comprehensive'
Rehabilitation  ervices, in February 1979, reported that • •
claimant was an excellent candidate for job placement.service; -
since he was highly motivated and appeared to have very few
physical limitations. On March 12, 1979, the case manager
reported that claimant received a determination of no disabil- -
ity and in view of that finding, claimant was ineligible for .•
vocational rehabilitation services and they were going to
terminate their services to him.

On April 13,'1979, a vocational coordinator with the ;
Field  ervices Division advised claimant that their file on
him had been closed, effective, December 28, 1978, because he 
had not been granted any unscheduled disability award.

■_ At the hearing, claimant testified that he had had a
series of difficulties in his lifetime. He indicated he' was
discharged■from the -service because bf an emotional inability
to'cope.with military life. He had left a business 'college ',
because of emotional stress caused by a broken engagement.
He had left a job, in a department store because of personal
conflict with his- boss and .emotional upset. • He indicated he'
left the job with the fiberglass molding company because'‘his
work overwhelmed him. He indicated .that confrontation type
situations caused the headaches to occur. He was depressed
since he had. been unable to find a job,-but indicated he no
longer took any'anti-depressant medication.

#

The Referee did 'not find that claimant was permanently
and totally disabled. However, the Referee, based on all
the evidence, found that claimant was entitled to an award
of compensation equal to 100% of the maximum allowable for
unscheduled .permanent partial disability, based on a permanent
loss of wage earning capacity and granted '-claimant an award
for this amount.
BOARD ON DE NOVO'REVIEW

The Board, after de novo review, modifies .-the Referee's
order. ' The Board does not find that the preponderance of 
the evidence indicates that because of this industrial
injury claimant is unable, to work. The psychological medical
evidence indicates .that claimant is now virtually pain-free
and his attitude is’excellent. Dr. Fried indicates he does
need continuing, supportive group and individual counseling
which can be provided under pR 656.245. Df, Melson concurred

#
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with cl~irnan,t ~ s cd~~1ern ·about: heaV}' i '. i:(f ting anti placed a 
limitation on ,claimant that he - engage -in no lif ting over 100 

.'pormds. Claimant ~testified that he ·. felt he could return co 
regular employment if he could find· a job which did not 
involve substantial stress. He test.1fied th a t all the jobs 
he has applied for he fe~ls he is qui~e capable of doing. 
The other evidence indicates that _'claimant is now 27 years 
old, has a high school education 'with additional training in 
business courses ~ He has worked in a number of occupations 
ranging from heavy manual labor such as logging and millwork 
to jobs such as a security guard and watchman , clerk and 

·retail sales clerk. Since the injury, · clairnant testified 
that he has worked approximately two weeks caring for a 92-
year-old man, but indicated that he ·had to quit this job 

. ; , J. 

because of . the stress involved which he felt aggravat e d hi s 
mental conditi'on : Claimant testified -at the hearing that he 
had chronic neck pain, periodic depression and chroni c 
headaches when faced with stressful or ·confronto.tion s i tu.:i.tions. 
The Board based on all this evidence, finds that the ·uward 
granted by the Refe ree is excessive. Based on thi s s a me 
evidence, the Board finds that claimant is entitle d to an 
award of compensation equal to 48° for 15% unscheduled 
disability for claimant's head and neck injury and psychiatric 
condition. 

ORDER 

The Referee;s order , dated June 28, 1979, is modi f i e d. 

That portion of the Referee's order which gran ted 
claimant an award equal to 320° for 10O ~ uns cheduled disability 
is reversed . Claimant is he reby granted a n nwa r d o f compen sa­
tion equal to 48° for 15 % unscheduled di silbility f or h i s 
head and neck injury and his psychiatric condit ion. This 
award is in lieu of all previous awards of unschedu l ed 
disability for these conditions . The rema i n der of the Referee's 
order is affirmed. 
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with claimant*s concern about heavy''lifting ant3 placed a
limitation on claimant that he engage in no lifting over 100
pounds. Claimant^testified that he felt he could return ro
regular employment if he could find a job which did not 
involve substantial stress. He testified that all the jobs
he has applied for he feels he is quite capable of doing.
The other evidence indicates that claimant is now 27 years
old, has a high school education with additional training in
business courses. He has worked in a number of occupations
ranging from heavy manual labor such as logging and millwork
to jobs such as a security guard and watchman, clerk and
retail sales clerk.  ince the injury, claimant testified
that he has worked approximately two weeks caring for a 92-
year-old man, but indicated that he had to quit this job

because of the stress involved which he felt aggravated his
mental condition. Claimant testified at the hearing that he
had chronic neck pain, periodic depression and chronic
headaches when faced with stressful or confrontation situations
The Board based on all this evidence, finds that the award
granted by the Referee is excessive. Based on this same
evidence, the Board finds that claimant is entitled to an
award of compensation equal to 48° for 15% unscheduled
disability for claimant's head and neck injury and psychiatric
condition.

ORDER
The Referee's order, dated June 28, 1979, is modified.

That portion of the Referee's order which granted
claimant an award equal to 320° for 100% unscheduled disability
is reversed. Claimant is hereby granted an award of compensa
tion equal to 48° for 15% unscheduled disability for his 
head and neck injury and his psychiatric condition. This
award is in lieu of all previous awards of unscheduled
disability for these conditions. The remainder of the Referee's
order is affirmed.
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WC B ,CASE NO., 79-6865, ·_June' 4·, 
. . .·.-.. ~ 

THOMAS L. HAYDEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& ·o'Leary, Claimant's Attys. 
Schwabe, Williamson,· Wyatt, Moore 

· & Ro};>erts, Employer's Attys. 
Request for Review by Claimant 

1980 

Claimant and the employer seek Board review of the 
Referee's order whic~ .a~Jirmed the. employer's denial, dated 
August 2, 1979, to the· extent that· it was not :ccsponsible 
for claimant's· time loss and medical expenses related to the 
re-injury of his :Ief t knee on ·July 2 3, 19 79, · but fo unci that 
it was responsibfe for! time loss ·and ~~~ical care related to 
the June 12, 1979 injury to· claimant's left. knee .:.1nd remanded 
thS claim to it for fu~ther p~ocessing riri~- awarded claimant's 
_attorney a fee of $ 70 0. Claimant contends· the· currier is 
responsible for the July 23, ·1979 -re-inJury o[ his left 
knee. The employer-carri~r conte~ds that it correctly 
suspended temporary total disabil.i ty payments, that clairnan Lt s 
injury of July 23, 1979 is n6t compensable, and that the 
Referee erred in awarding time loss benefits subsequent to 
July 23, 1979 and erred. in c1warding claimant.' s attorney the 
fee he did. 

FACTS 

Claimant, a 28-year-old production worker with F:c~isht­
liner Inc., sustained an injury to his lef_t knee on Jw1c 12, 
1979 when he slipped on a pallet,_ ,fell and struck his left 
knee on a cement floor. This injiry ·w~s diagnosed as a 
traumatic effusion of the left knee. Dr. Donald Tilson 
treated claimant by placing. the knee in a· cast. Dr. 'l'ilson 
diagnosed a left kn~e contusion and sprain. 

On July 3, 1979, Dr. Tilson ~e~orfed that claimant 
inju-red his knee when he was 15 ye'?rs old and had sun;cry on 
it. That condition had been diagnosed as a probable chond .. o­
malacia of the patella and femora·1 condyle. Claimant had 
been advised to stay away from strenuous work. Claim:.rn i: 
advised Dr. Tilson that he had returned to strenuous activity 
inci"uding three y·ec.1:rs .of military servic·e, including parachl:t-

_ing. Dr. Tilson felt th~t claimant woul<l be unable to 
perform heavy work for the nex-L six weeks. He felt. th,1 t 
claimant had a pre-e:<istinq atthr_i tic condition whic!1 had 
been aggravated by his employment. Dr.· .Tilson concluded 
that by virtue of the traumatic e.f: fusion of his left knee 
claimant had been unable to work at any·but s~dentary work 
since June 12, 1979· and was not likel~ to·be able to do. 
any thing but sedentary ·work•. for the next tour to_ six weeks. 
On July 20, 1979, Dr. Tilson clarified hi~. restrictions on 
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: ■ WCB CA E NO. , 79-6865

THOMA L. HAYDEN, CLAIMANT
Pdzzi, Wilson, Atchison, Kahn

& 0*Leary, Claimant's Attys.
 chwabe, Williamson,' Wyatt, Moore

• & Roberts, Employer's Attys.
Request for Review by Claimant

June' 4', 1980 #

Claimant and the employer seek Board review of the
Referee’s order which affirmed the. employer's denial, dated
August 2, 1979, to the'extent that' it was not responsible
for claimant' ''time loss and medical expenses related to the .
re-injury of his ;left knee on 'July 23, 1979 ,' but found that
it was responsible fori time loss 'and medical care related to
the June 12 , 1979 injury to claimant's- left knee and remanded
the claim to it for further processing arid awarded claimant's
attorney a fee of $70 0., Claimant contends• the carrier is
responsible for the July 23, 1979 re-injury oT hisi loft 
knee. The employer-carrier contends that it correctly
suspended temporary total disability payments, that claimant's
injury of July 23, 1979 is not compensable, and that the
Referee erred in awarding time loss benefits subsequent to
July 23, 1979 and erred, in awarding claimant.'s attorney the
fee he did.

FACT 
Claimant, a 28-year-old production worker with Freight-

liner Inc., sustained an injury to his left knee on Jutig 12,
1979 when he slipped on a pallet,, fell and struck his left 
knee on a cement floor. This inj.ury was diagnosed as a
traumatic effusion of the left knee. Dr. Donald Tilson
treated claimant by placing, the knee in a cast. Dr. I’ilson
diagnosed a left knee contusion and sprain.

On July 3, 1979 , Dr. Tilson fepor-ted that claimant
injured his knee when he was- 15 years old and had surgery on
it. That condition had been diagnosed as a probable chond.;o-
malacia of the patella and femoral condyle. Claimant had
been advised to stay away from strenuous work. Claim,ant
advised Dr. Tilson that he had returned to strenuous activity
including three years ,of military service, including parachut
ing. Dr. Tilson felt that claimant would be unable to
perform heavy work' for the nex't six weeks. He felt that
claimant had a pre-existing arthritic condition which had 
been aggravated -by his employment. Dr. '.Tilson concluded
that by virtue of the traumatic effusion of his left knee
claimant had been unable to work at any'but sedentary work
since June 12, 1979' and was not likely, to be able to do.
anything but sedentary workfor the next four to six weeks.
On July 20, 1979, Dr. Tilson clarified his. restrictions on
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claimant's work and indicated he felt claimant should not 
walk or stand for more than 15 minutes at a time withc~1t 
rest, should do no repetitive squatting, kneeling or stooping, 
and should not lift or carry objects weighing more than 20 
pounds. 

Claima~t was again treated on July 23, 1979 when he 
alleges that while going to a bus ~top his knee gave out and 

. he fell, He indicated that while standing at the bus stop 
he· was fixing his knee brace and the left knee 9ave way ancJ 
he started getting pain and was unable to wc1lk. The hospital 
admission notes indicated that claimant drove himself to the 
hospital. The diagnosis of this injury was a sprain of the 
le ft knee. 

On Augu~t 2, 1979, the employer denied any further 
responsibility for any continuing need for medical treatment 
and any time away from work as a result of the industrial 
injury of_ June 12, 1979. 

Dr. Howard Mintz, on October 2, 1979, opined thzic 
claimant's left knee problem was a direct result of the 
industrial injury of June 12, 1979. Dr. .Mintz had first 
treated claimant on ,July 24 for pain and swelling of the 
left knee~ He diagnosed this condition as contusion of the 
left knee and felt claimant 1 s condition was not medically 
stationary and could not determine if claimant would be 
released for regular work. Claimant had given Dr. Mintz a 
history of injuring the same knee in 1968 in a gym accident 
at school. Claimant also indicated to Dr. Mintz that he had 
injured his knee while at work on June 12, 1979. 

At the hearing, claimant indicated that he was unable 
to drive his car after the cTune 12, 19 79 injury to his left 
leg. He indicated th.at his employer hi1d offered him sedentary 
work and he was on his way to \.;Ork on ,July 23, 1979 when his 
knee gave way. . The employer had agreed to pay claimant:,' s 
.bus fare to and from work, since claimant said he Wu5 ni1able 
to drive his·car ~o anc1 from work because of the knee injury. 

In mid-July claimant was seen sitting in the drivt;r 1 s 
seat of an automobile in front of his.employer's premises. 
On July 25 and July 29, 1979 claimant was observed by an 
investigator for the employer wearing a cast and limping 

.when he walked with the use of a crutch. He was later 
observed walking without the crutch and driving a red automo­
bile with a red top. Claimant denied drivin9 his vehicle at 
any time after h.is origina 1 in Jury. 
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claimant's work and indicated he felt claimant should not
walk or stand for more than 15 minutes at a time without
rest, should do no repetitive squatting, kneeling or stooping,
and should not lift or carry objects weighing more than 20
.pounds.

Claimant was again treated on July 23, 1979 when he
alleges that while going to a bus ''stop his knee gave out and
he fell; He indicated that while standing at the bus stop
he was fixing his knee brace and the left knee gave way and
he started getting pain and was unable to walk. The hospital
admission notes indicated that claimant drove himself to the
hospital. The diagnosis of this injury was a sprain of the
left knee.

On August 2, 1979, the employer denied any further
responsibility for any continuing need for medical treatment
and any time away from work as a result of the industrial
.injury of June 12, 1979.

Dr. Howard Mintz, on October 2, 1979 , opined thac.
claimant's left knee problem was a direct result of the
industrial injury of June 12, 1979. Dr. Mintz had first
treated claimant on July 24 for pain and swelling of the
left knee.. He diagnosed this condition as contusion of the
left knee and felt claimant's condition was not medically
stationary and could not determine if claimant would be
released for regular work. Claimant had given Dr. Mintz a
history of injuring the same knee in 1968 in a gym accident
at school. Claimant also indicated to Dr. Mintz that he had
injured his knee while at work on June 12, 1979.

At the hearing, claimant indicated that he was unable
to drive his car after the June 12, 1979 injury to his left
leg. He indicated that his employer had offered him sedentary
work and he was on his way to work on July 23, 1979 when his
knee gave way. .The employer had agreed to pay claimant's
bus fare to and from work, since claimant said he was unable
to drive his- car to and from work because of the knee injury.

In'mid-July claimant was seen sitting in the driver's
seat of an automobile in front of his.employer's premises.
On July 25 and July 29 , 1979 claimant was obse.rved by an 
investigator for the employer wearing a cast and limping
.when he walked with the use of a crutch. He was later
observed walking without the crutch and driving a .red automo­
bile with a red top. Claimant denied driving his vehicle at 
any time after his original injury.
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The Referee found that he was unable to determine how 
claimant injured his knee on ,July 23, 1979"{, if he, in f~ct, 
did-. The Referee founcl that claimant hud £ailed to prove 
that his re-injury, if such it was, resulted os alle~Gtj or 
from some superceding accident for which the employci wo~ld 
not be responsible. The Referee found the employer's termina­
tion of time loss was j·ustified at least for. the pe r:ioci of 
time_ that claimant was unable to work becamie' of the u.lleged 
re-injury. The Referee found that claimant·wns not a cre4ible 

. witness. However,. he found the employer ·qepied respqr+~t-Pl+~ty 
for any continuing need for medical treatrnent~ 1 : '!,he· Ref.eree · 
concluded that the employer-carrier, since:i.cJ.aimant: s ccifidi-. . . ._ ' . . . -· . '/.' . '. 
tl.on was not stationary, was responsible tor continul.ng 

:r •• • ·•·I' 

.·medical care anc1 treatment and time los~ t,h~t rE;sultea·•:j:rom 
'the J"une 12, 1979 left knee injury. ,• .i'f1•,~; · · 

''· ' t 

BOARD ON DE NOVO REVIEW 

'l'he Board, after de novo review, modifies the Rr-~Eeree' 3 

order. The Boa.rd concurs with the Refer8~' s findin~JS that 
claimant has failed to prove by a preponderance of the 
evidence that the -July 23, 1979 incident was, .i.n fact, a 
consequential re-injury of the original injury and therefore 
cornpensabJ.y related to the June 12, 19 79 injury. 'l'herefore, 
the Board would affirm that portion of the Referee's ord0r. 

The Board .finds that the employer correctly terminated 
temporary total disability comp<2nsation as of July 23, 1979 
when claimant sustained a second and intervening injury to 
his left knee. '1'his event relieved this employer from 
continuing responsibility .for paym<2nt of temporary total 

-disability compensation and for medical treatment related to 
the July 23, 1979 incident. Claimant was .. retur:.:1ing ~o a'' 

modified job at the same pay -f-o.r th.is epn:>t8Y!9r :q,Q that dat(j. 
Therefo1:e, ~e. would not. be.entitled to phY ac:lc1i tfo,na~ ~emporary 
total disability cornpensat1.on for the June 12, 1979 .p1Jury. 
Claimant is entitled to continuing medicihl care ~nd· ticiitment 
as provided un.der ORS 6?6.245 for the JllfH;·J.2, 1979 ir,jury.· 
Therefore, to that extent it would reverse the employer 1 s 
rlenial. Based on the above finclinqs, the ·Board conc.lur]es 
that the attorney 1.:ee 9rantec1 by the Referee is exces~ive 
and, therefore, reduces that fee from the sum of $700 to the 
sum of $200 for the claimant 1 s prevailing on obtaining. · 
additional medical care and treatn~nt· under 'on~ 656.245: . . . 

'rhe Board strons1ly :Eavors that employer-carriers should. 
specify the ·grounds for their denying R.claim. It is v~ry 
helpful to all the parties if an explanation of the grounds 
of the denial are given so the issues in controversy are 
clear. 
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The Referee found that he was unable to determine how
claimant injured his knee on July 23, 1979v‘’ be, in fact,
did'. The Referee found that claimant had failed to prove
that his re-injury, if such it was, resulted as alleqed or
from some superceding accident for which the employer would
not be responsible. The Referee found the employer's termina­
tion of time loss was justified at least for. the period of
time.that claimant was unable to work because’ of the alleged
re-injury. The Referee found that claimant'was not a crei^ible
witness. However, he found the employer ‘denied responsi[Di;).ity
for any continuing need for medical treatment.,; The- Re’feree
concluded that the employer-carrier, since^-c3.aimant I s condi­
tion was not stationary, was responsible for'continuing'
medical care and treatment and time loss that resulted'from
the June 12 , 1979 left knee injury. j' • '

BOARD ON DE NOVO REVIEW
Tile Board, after de novo review, modifies the Referee's

order. The Board concurs with the Referee's findings that
claimant has failed to prove by a preponderance of the
evidence that the July 23, 1979 incident was, in fact, a
consequential re-injury of the original injury and therefore
compensably related to the June 12, 1979 injury. Therefore,
the Board would affirm that portion of the Referee's order.

The Board finds that the employer correctly tc.rminated
temporary total disability compensation as of July 23, 1979
when claimant sustained a second and intervening injury to 
his left knee. This event relieved this employer from
continuing responsibility for payment of temporary total
disability compensation and for medica]. treatment relaced to
the July 23, 1979 incident. Claimant was returning to a“'

modified job at the same pay for this employer ■
Therefore, he would not be entitled to apy ’ahdi
total disability compensation for the June 12,
Claimant is entitled to continuing medical care
as provided under OR 656.245 for the Jqne 12,
Therefore, to that extent it would reverse the
denial. Based on the above findings, the Board
that the attorney fee granted by the Referee is
and, therefore, reduces that fee from the sum o
sum of $200 for the claimant's prevailing on ob
additional medical care and treatment under 'OR 

on that data,
trqnal temporary
19 79 .j.njury.
and treatment

1979 injury.
employer's
concludes
excessive

f $ 70 0 to th e
ta.ining
656.24s;

The Board strongly favors that employer-carriers should'
specify the grounds for their denying a.claim. It is very
helpful to all the parties if an explanation of the grounds
of the denial are given so the issues in controversy are
clear.
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ORDER 

---~• ,. 

The Referee's order, dated December 13, 1979, is modi:ied. 

Those portions of the Referee's order which reversed-
the employer's denial to the extent that it was held respon­
sible· for time loss and medical care related to the industrial 
injury of June 12, 1979 and remanded the claim to the employ~r 
for further processing and gianted claimant 1 s attorney a fee· 
of $700 is reversed. 

It is hereby ordered that claimant is entitled to 
continuing medical care and treatment ~or his June 12, 1979 
left knee injury pur·su ant to ons 6 5G. 24 5. To that extent, 
the employer's denic1l .is reversed. 

_Clain@nt 1 s attorn~y -is granted a fee equal to the sum· 
of $200 for prevailing in overcomins a portion of the cmploye~•s 
denial. 

WCB CASE NO. 
WCB CASE NO. 

RONALD L. IRELAND, CLAIMANT 

79-5003 
79-979 

June 4, 1980 

Blair & MacDonald, Claimant's Attys. 
Velure, Hei~ell ·& Poco~k, Employe~•s Attys. 
SAIF, Legal Services; Def~nse Atty. 
Request for ·Review by Claimant · 
Cross-request by SWF Plyw_ood I • 

The claimant and Southwest Forest Plywood {SWF) seek 
Board review of the Referee's order which: ( 1) refen:ed the 
claim back, to · s~,JF £cir acceptance of the claim and payrn8n t . .:_, i 
Di. Cook's medical bills and additional treatr.1ent that 
claimant may require as a iesult of this occupational dise~se; 
(2) affirmed the denial by· the State Accident Insurance Fund 
(Fund), Case No. 79-5003; · (3) found claimant was not 81titJ.ed 
to any <;1dditional ·temporary disability; (4} ordered thr~ Fu;-,d 
to pay attorney's ·fees of $300, ordered SWF to pay attorney's 
fees of $500 ·for their ·late deriials ·of claimant'"s clair:1s. 

Claimant contends.th~t the Referee failed to award 
temporary total disability or, in the al tern&::ive, temporary 
partial disability, and he failed· to· award penal ties and 
attorn~y•s fees f6i unreason~~le resistance and delay against 
each carrier.·· 1 

The SWF con tends that the Referee erred in ref e:i·;_· in g 
•the claim back to the carrier as corilpensable and the ::~sponsi­
bi li ty of SWF. 

-403-

ORDER

The Referee's order, dated December 13, 1979, is modified.

Those portions of the Referee's order which reversed*
the employer's denial to the extent that it wais held respon­
sible'for time loss and medical care related to the industrial
injury of June 12, 1979 and remanded the claim to the employer
for further processing and granted claimant’s attorney a fee
of $700 is reversed.

It is hereby ordered that claimant is entitled to • ’
continuing medical care and treatment for his June 12, 1979
left knee injury pursuant to OR 656.245. To that extent,
the employer's denial is reversed.

_Clainiant's attorney *is granted a fee equal to the sum'
of $200 for prevailing in overcoming a portion of the employer's
denial.

WCB CA E NO.
WCB CA E NO.

79-5003
79-979

June 4, 1980

#

RONALD L. IRELAND, CLAIMANT
Blair & MacDonald, Claimant's Attys.
Velure, Heysell & Pocock, Employer,'s Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant
Cross-request by  WF Plywood

The claimant and  outhwest Fore
Board review of the Referee's order
claim backv to  WF for acceptajice of
Df. Cook's medical bills and additio
claimant may require as a result of
(2) affirmed the denial by’ the  tate
(Fund), Case No. 79-5003; (3} found
to any additional 'temporary disabili
to pay attorney's "fees of $300, orde
fees of $500 'for their -la-te denials

st Plywood ( WF) seek
which: (1) referred the
the claim and payment of 
nal treatment that
this occupational disease;
Accident Insurance Fund

claimant v/as not entitled
ty; (4)' ordered the Fuj'.d
red  WF to pay attorney's
of claimant's claims. •

Claimant contends ' that the Referee failed to award
temporary total disability or, in the alternative, temporary
partial disability, and he failed' tO' award penalties and
attorney's fees for unreasonable resistance and delay against
each carrier.■■ ■ ■

The  WF contends that the Referee erred in refe:rring
■the claim back to the carrier as compensable and tlie responsi
bility of  WF.

-403-
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Claimant, 25 years old, i.vas employed with SWF f m· 
approximately two years. a3 a plywood ~;rader. After about 
six months on the job, claimant's hunds started qointj numb. 
Dr. Ellison reported on Hay 18, 19 7 8 that cla,im.:rnt' s symptoms 
and work history was consistent with nerve entrapment at the 

wrist. Dr.· Ellison recornrnendeci that claimant give up that 
occupation and seek. sedentary type employment or an Oj.••:~ration 
might be advisable. Claimant quit SWF in A-pril 1978 because 
of the_ 80-mile round trip commuting and went to work ;..,i th 
Northern Santi am Plywood (Santiam) doing the same job with ,~ 
slight difference in vol urne of lumber durinq a shift. 
·claimant's claim WilS accepted by the. previoL1s employc~r {SWF) 
but tliey closed the claim based on u le ttcr from Dr. :.:.;llisor., 
dated September 5, 1978, that stated claimant's symptoms 
have returned to a·p~e-injury level. 

Dr. Ellison rc~ferred claimant_ to Dr. Throop for elec­
trical studies which were reported as normal. Claimant 
filed his 801 with SWP in August, based on Dr. Ellison's 
medical evaluations, after he terminated with them. SWF 
accepted the claim and paid the medical bills. Di. Ellison 
continued to trea·t. claimant .while he worked at Santi am unti:. 
his wrist got so bad he tecn1inated his employment in 1,u9ust 
1978. Claimant took a vacation,and then took employment 
with a bank in Portland. • 

Claimant.went to Dr. Cook in Portland and was advised 
that exploratory surgery of the carpal tunnel might -pe 
necessary to obtain relief.. Sh'F decline<:1 .t.o pay Dr. Cook's 
bills because it contended claimant's condition was stationary 
and any new flare-ups were the responsibility of his new 
employer. The medical bills from Dr. Cook -were sent to SW1-' 
and they is~ued ~ denial l~tter, dated February 15, 1979,. 
refusing any further responsibility. Claimant's· attorney 
wrote a letter· on March· 20·, 19 79 to Santi am ( insured by the 
Fund) reguestin9 payment. The Purid issued a denial le-tter, 
dated June 5, 1979. · 

Claimant testified he continued to have the same problems 
in his wrist at Santiam as he did at SWF. He could not say , 
that it.got ~regressively worse. Claimant sthted he got 
tired of putting rip with th~ continuous pain·and took Dr. 
Ellison's advice, th~s terminating this employment and went 
to work £or the bank. · 

The Referee found that under the ·list injurious exposure 
rule the second exposure seemed to· have been purely a. temporary 
aggravation of the original condition which had been ~aused 
by the first employment and accepted as compensable by the 
first employer. 

-404-

··-Claimant, 25 years old, was employed with  WF for
approximately two years- as a plywood grader. After about
six months on the job, claimant’s hands started going numb.
Dr. Ellison reported on May 18, 1978 that claimant's symptoms
and work history was consistent with nerve entrapment at the

wrist. Dr.■Ellison recommended that claimant give up that
occupation and seek sedentary type employment or an Oj-furation
might be advisable. Claimant quit  WF in April 1978 because
of the 80-mile roundtrip commuting and went to work with
Northern  antiam Plywood ( antiam) doing the same job with ti
slight difference in volume of lumber during a shift.
Claimant's claim was accepted by the previous employer ( WF)
but they closed the claim based on a letter from Dr. Ellisor,,
dated  eptember 5, 1978, that stated claimant's symptoms
have returned to a'pre-injury level.

Dr. Ellison referred clainiant to Dr. Throop for elec­
trical studies which were reported as normal. Claimant
filed his 801 with  WF in August, based on Dr. Ellison's
medical evaluations, after he terminated with them.  WF
accepted the claim and paid the medical bills. Dr. Ellison
continued to treat, claimant^ whi le he worked at  antiam until
his wrist got so bad he terminated his employirient in August
1978. Claimant took a vacation^and then took employment
with a bank in Portland.

Claimant went to Dr. Cook in Portland and was advised
that exploratory surgery of the carpal tunnel might be 
necessary to obtain relief..  WF declined tp pay Dr. Cook's
bills because it contended claimant's condition was stationary
and any new flare-ups were the responsibility of his new
employer. The medical bills from Dr. Cook v;ere sent to  WF
and they issued a denial letter, dated February 15, 1979,- 
refusing any further responsibility. Claimant's' attorney
wrote a letter on March 20-, 19 79 to  antiam (insured by the
Fund) requesting payment. The Fund issued a denial letter,
dated June 5, 1979.

Claimant testified he continued to have the same problems
in his wrist at  antiam as he did at  VJF. He could not say /
that it got progressively worse. Claimant stated he got
tired of putting up with the continuous pain -and -took Dr.
Ellison's advice, thus terminating this employment and went
to work for the bank.

The Referee found that under the last injurious exposure
rule the second exposure seemed to- have been purely a temporary
aggravation of the original condition which had been caused
by the first employment and accepted as compensable by the
first employer.

FACT 

-404-
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Claimant raised the question of additional temporary 
partial disability. The Referee determined that clai:-:iant 
terminated his employment voluntarily. Even though the work 
was too difficult for him and aggravating his condition, the 
only alternative was an operation, theref~re, the claimant 
was medically stationary for all practical purposes and the 
fact that claimant took a lower paying jop did not entitle 
hi~ to temporary partial disability. 

The Referee found that SWF should have continued paying 
for the medical treatment and care including the medical 
bills from Dr. Cook and to pay temporary total disability 
and additional medical bills if an operation becomes necessary. 
However, because only the payment of medical bills w.:is _ 
refused and there was no showing of hardship suffered by the 
claimant, no penalties would be awarded for unreasonable 
delay. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, .:::1ffirms the Referee's 
order. The preponderance of the evidence in this Cilse 
supports the Referee's conclusion. Claimant's condition 
continued to be non-disabling from his employment with SWF 
entitling him to continuing medical care and treatment under 
ORS 656.245. The Board finds the Referee correctly decided 
all the i~sues before him. 

ORDER-

The Referee's order_, dated November 2 7, 19 79, is affirmed. 

WCB CASE NO. 79-1293 

LOIS Y. JONES, CLAIMANT 
Malagon & Yates, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

June 4, 1980 

The State Accident Insurance Fund (Fune) seeks Board 
review of the Referee's o-rder which ordered it to pay clai,n- _ 
ant's perrnanenl partial r.li.sabil.ity compensation award, made 
pursuant to the January 19, ]979 Opinion and Order, without 
any deduction for temporary total disability compensation 
paid from December 1, 1977 through May 12, 1978. Further, 
the Referee ordered it to pay an additional sum equal to 25% 
of the compensation due claimant as a penaltv and awarded 
claimant's attorney a fee of $750. J 

-405-

Claimant raised the question of additional temporary
partial disability. The Referee determined that claimant
terminated his employment voluntarily. Even though the work
was too difficult for him and aggravating his condition, the;
only alternative was an operation, therefore, the claimant
was medically stationary for all practical purposes and the
fact that claimant took a lower paying job did not entitle
him to temporary partial disability.

The Referee found that  T-JF should have continued paying
for the medical treatment and care including the medical
bills from Dr. Cook and to pay temporary total disability
and additional medical bills if an operation becomes necessary.
However, because only the payment of medical bills was
refused and there was no showing of hardship suffered by the
claimant, no penalties would be awarded for unreasonable
delay.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Referee's
order. The preponderance of the evidence in this case
supports the Referee's conclusion. Claimant's condition
continued to be non-disabling from his employment with  WF
ent-itling him to continuing medical care and treatment under
OR 656.245. The Board finds the Referee correctly decided
all the issues before him.

ORDER-

The Referee’s order, dated November 27, 1979, is affirmed.

WCB CA E NO. 79-1293 June 4, 1980

LOI Y. JONE , CLAIMANT
Malagon & Yates, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund (Fund) seeks Board
review of the Referee's order which ordered it to pay claim­
ant's permanent partial disability compensation award, made
pursuant to the January 19, ].979 Opinion and Order, without
any deduction for temporary total disability compensation
paid from December 1, 197? through May 12, 1978. Further,
the Referee ordered it to pay an additional sum equal to  5%
of the compensation due claimant as a penalty and awarded
claimant's attorney a fee of $750.

-405-
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Claimant, a 55-year-old employee of Agripac, allegedly 
injured her left leg on August 28, 1976 because of the 
standing required on her job. The claim was first denied 
and after a hearing ordered accepted. 

On December 1, 1977. Dr. John Porter indic,.;.ted claimant 
should not return to her previous line of work er work 
requiring her to stand on her feet for eight ho~rs at a 
stretch. 

The claim was initially closed by a Determination 
:Order, dated May 16, 1978, which granted temporary total 
disability compensation from Au9ust. 2 8, 19 7 6 thc.ough i<overrber 
30, 1977. This Determination Order was appealed and 6fter a 
hearing claimant was granted an award oE compensation egu~l 
to 50% loss of: the left l81:J by an Opinion ancl Order, (:1al:c:ci 
January 19, 1979. 

On February 6, 1979, the Fund advised cla.imant: it was 
offsetting temporary tota.l disability compensation paicl 
after November 30, l977 and up to May 12, 1978 in the amount 
of $2,816.72. Claimant received her first payment of the 

. permanent partial disability compensation award on the 
February 6, 1979 date. 

The Referee found the Fund was not entitled to take the 
offset and that claimant was entitled to receive her ~ward 
without deduction. Further, the Pcfer.t2e found the Fund's 
conduct in this case amounted to an unreasonab1e refusal to 
pay compensation and awJrc1ec1 a penalty and attorney fee. 
The Referee found the Fun.cl. had timely made the first install­
ment payment of permanent partial disability award and did 
not award any penalties or attorney's fees on that issue. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Referee's 
order. The Horne and Taylor cases are distinguishable from 
this case. In both ofthose cases the claims hacl been closed 
and aggravation claims were found to be compensable. In 
both cases the Fund att~npted to take a set-off for install­
ments on an award for permanent partial disability which it 
had previously paid during the period of time for which 
temporary total disability compensation payments were ordered. 
The Court of Appeals noted the difference~ between pernBnent 
partial disability and temporary total disability and the 
purposes they serve. 'I'he Court went on· to say because of 
these differences there was nothing inequitable in requiring 
a carrier to make both-types of payments concurrently. In 
this case, temporary total disability compensation was paid 
pending the original closure of this claim. '.t'here had been 
_no award of permanent partial disability made. The Fund 

-406-
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Claimant, a 55-year-old employee of Acripac, allegedly
injured her left leg on August 28, 1976 because of the
standing required on her job. The claim was first denied
and after a hear:i,-ng ordered accepted.

■- On December 1, 1977, Dr. John I^orter indicated claimant
should not return to her previous line of work or work
requiring her to stand on her feet for eight hours at a
stre tch.

The claim was initially closed by a Determination
;Order, dated May 16, 1978, which granted temporary total
disability compensation from August 28, 1976 through November
30, 1977. This Determinetion Order was appealed and after a
hearing claimant was granted an award of compensation equal
to 50% loss of the left leg by an Opinion and Order, dated
January 19, 1979.

On February 6, 1979, the Fund advised claimant it was
offsetting temporary total disability compensation paid
after November 30, 1977 and up to May 12, 1978 in the amount
of $2,816.72. Claimant received her first payment of the 
permanent partial disability compensation award on the
February 6, 1979 date.

The Referee found the Fund v/as not entitled to take the 
offset and that claimant v/as entitled to receive her award
without deduction. Further, the l^veferee found the Fund's
conduct in this case amounted to an unreasonable refusal to
pay compensation and awarded a penalty and attorney fee.
The Referee found the Fund had timely made the first install­
ment payment of permanent partial disability award and did
not award any penalties or attorney’s fees on that issue.

BOARD ON DE NOVO REVIEW

FACT 
#

The Board, after de novo review, modifies the Referee’s
order. The Horne and Taylor cases are distinguishable from
this case. In both of those cases the claims had been closed
and aggravation claims were found to be compensable. In
both cases the Fund attempted to take a set-off for install­
ments on an award for permanent partial disability which it 
had previously paid during the period of time for which
temporary total disability compensation payments were ordered
The Court of Appeals noted the differences between permanent
partial disability and temporary total disability and the 
purposes they serve. The Court went on to say because of 
these differences there was nothing inequitable in requiring
a carrier to make both-types of payments conciurrently. In 
this case, temporary total disability compensation was paid
pending the original closure of this claim.. There had been
no award of permanent partial disability made. The Fund

-406-
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initially requested· a determination be ·made .in this .~ase on 
January 19, 1978, but.it was not until May 12, 1978 that a 
Determination Order was issued. Claimant was paid temporary 
total disability cornpensatiori from August ~8, 1976 through 
May 12, 1978. The Workers' Compensation Department, in-_, 
Bulletin #9, specifically requires carriers to continue to 
pay benefits until the claim is "terminated under ORS 656. 268" . 

. . Further, it_ stated: "Over-payments created through the lapse 
of time necessary to refer a claim for determination will · 
normally be credited against ·a future award of pe.nnanent 
disability''. Claimant's condition was found on November 30, 
1977 to be medically stationary . 

The Fund contends it is entitled to "off-set" this 
· ·"over-payment" of temporary total. disability compensation 
against the permanent partial disability compensation ... 

The Board finds that the Fund is entitled to o~fset the 
temporary total disability compensation it paid.to claimant 
from November 30, 1977 to May 12, 1978 and would reverse the 
Referee's order requiring the Fund· to pay temporary total 
disability cornpensa tion from December· 1, 19·7 7 th rough May 
12, 1978, assessing a penalty equal to 25% of th~ temporari 
total disability compensation due claimant and awarding · 
claimant's attorney a $750 fee. ·The Board finds it would be 
inequitable not to grant the Fund the right to this off-set. 
Claimant was paid temporary total disability compensation 
she was not entitled to receive ... To allow her to retain 
this money would result in unjust enrichment. · 

The Board agrees with the Referee's finding that there 
was no basis to assess a penalty and attorney fee for the 
payment of the first installment of compensation made by the 
Fund on February 6, 1979. 

ORDER 

The Referee's order, dated January. 3, 19 80, · ·is modified . 

. That portion of the Referee's order that.ordered the 
State Accident Insurance Fund to pay claimant's permanent 
partial disability award, made pursuant to the January 19, 

. 1979 Opinion and Order, without any ded~ction fdr·temporary 
total disability c·ornpensation paid from ·December 1, 19 7 7 
through May 12, 197 8 and awarded a sum equal. to 25 % of· t.his 
as a penalty and granted claimant's attorney a -£:ee of $750 
is reversed. 

The State Accident Insurance Fund is hereby· authorized 
to deduct the temporary total disability compensation it 
paid to claimant from December 1, 1977 through May 12, 1978 
from the permanent partial disability compensation .awarded 

.claimant by the January 19, 1979 Opinion an¢ Order. · 

The remaindet_ of...the Referee's order is affirme_d. 
-407-
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initially requested a determination be made dn this case on
January 19, 1978, but it was not until May 12, 1978 that a
Determination Order' was issued. Claimant was paid temporary
total disability compensation from August 28, 1976 through
May 12, 1978. The Workers' Compensation Department, in-.
Bulletin #9, specifically requires carriers to continue to 
pay benefits until the claim is "terminated under OR 656.268"
Further, it, stated: "Over-payments created through the lapse
of time necessary to refer a claim for determination will -
normally be credited against 'a future award of permanent
disability". Claimant's condition was found on November 30,
1977 to be medically stationary.

The Fund contends it is entitled to "off-set" this
'"over-payment" of temporary total disability compensation
against the permanent partial disability compensation..

The Board finds that the Fund is entitled to offset the
temporary total disability compensation it paid,to claimant
from November 30, 1977 to May 12, 1978 and would reverse the
Referee's order requiring' the Fund' to pay tempora.ry total
disability compensation from December'!, 1977 through May
12, 1978, assessing a penalty equal to 25% of the temporary
total disability compensation due claimant and awarding ‘
claimant's attorney a $750 fee. The Board finds it would be
inequitable not to grant the Fund the right to this off-set.
Claimant was paid temporary total disability compensation
she was not entitled to receive. To allow her to retain
this money would result in unjust enrichment. ‘

The Board agrees with the Referee's finding that there
was no basis to assess a penalty and attorney fee for the
payment of the first installment of compensation made by the
Fund on February 6, 1979.

ORDER

The Referee's order, dated January 3, 1980,''is modified

That portion of the Re'feree's order that, ordered the
 tate Accident Insurance Fund to pay claimant’s permanent
partial disability award, made pursuant to the January 19,
1979 Opinion and Order, without any deduction for ' temporary
total disability compensation paid from December 1, 1977
through May 12, 1978 and awarded a sum equal to 25% of this
as a penalty and granted claimant's attorney a fee of $750
is reversed.

m

The  tate Accident Insurance Fund is hereby authorized
to deduct the temporary total disability compensation it 
paid to claimant from December 1, 1977 through May 12, 1978
from the permanent partial disability compensation .awarded
claimant by the January 19, 1979 Opinion and Order.

The remainder, of ..the Referee's order is affirmed.
-407-
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CASE NO. 79-2205 June 4, 1980 

MARGARET L. MARLOW, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
Velure, Heysell & Pocock, Employer 1 s Attys. 
Request for Review by Employer 

The employer S8eks Board review of that portion uf tr1e 
Referee's order which granted claimant compensation e~ual to 
128° for 40% unscheduled disability for her upper back, neck 
and shou.lder injury. The employer contends this awon.i is 
excessive. 

·FACTS 

Claimant, a 38-year-old skoog operator for Roseburg 
Ll..JTlber, on September 6, 19 7 7, in j urcd her .le ft knee, nee:-: 
and back ~hen she slipped on some grease ant fell to the 
floor. Dr. W. L. Streitz diagnosed claimant's injuries as 
"1. Left bicipi tal tendinitis, 2. C8rv.ical strain sync"iromc, 
3. Left trapezius and rhomboid strain syndrome. Proi)ably 
secondary to nwnber one, 4. Lumbosacrul strain verses ; si cJ 
discogenic low back pain without neuropathy." He noted that 
claimant did not seem overly motivated to return to work; on 
the other hand she had continued to work despite her complai.nts 
of neck pain, back pain, and headaches, as w~ll as lef~ 
shoulder pain and difficulty with her left hand. Claimant 
was released for regular work on December 18, 1977. Claima.·:t 
returned to work on December 8, 1977, however, returned to 
Dr. Streitz complaining of hurting her neck on December 12 
while loading the machine. Claimant returned to work again 
on· December 21, 1977, however, was of 1= work as of December 
28, 1977. Claimant repartee] that she was unable to kcc,p ur:, 
with her work. 

In May 1978, the Orthopaedic Consultants reported 
claimant complained of a dull, throbbing ache in her neck, 
accompanied by an achiness in the left scapula, and headaches. 
She reported that any type of activity, use of the arms, or 
any kind of lifting, would increase the pain a.nd cause the 
pain to extend upward into the head, causing h~adaches. 
Claimant also complained of intermittent numbness alonq the 
left upper arm, forearm and hand, ending up in the index and 
middle fingers of the left hand. This was. in addition to 
continuing pain in the back. The Orthopaedic Consultants 
diagnosed cervical strain syndrome, ln'mbosacral strain 
syndrome, history of a contusion injury of the left knee 
which had been treated in the past with a partial patcllectomy, 
a minor rotator cuff tendinitis of the left shoulder and 
functional overlay. They opined that claimant I s conc1i tion 
was stationary and her claim could be closed. It wus their 
_op~nion because of claimant's continuing symptoms it would 
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{; WCB CA E NO. 79-2205 June 4, 1980

MARGARET L. MARLOW, CLAIMANT
Coons & Anderson, Claimant's Attys.
Velure, Heysell & Pocock, Employer's Attys.
Request for Review by Employer

#

The employer seeks Board review of that portion c.jf the 
Referee's order which granted claimant compensation equal to
128° for 40% unscheduled disability for her upper back, neck
and shoulder injury. The employer contends this award is
excessive.

FACT 

Claimant, a 38-year-old skoog operator for Roseburg
Lumber, on  eptember 6, 1977, injured her loft knee, neck
and back when she slipped on some grease and fell to the 
floor. Dr. W. L.  treitz diagnosed claimant's injuries as
"1. Left bicipital tendinitis, 2. Cervical strain syndrome,
3. Left trapezius and rhomboid strain syndrome. Probably
secondary to number one, 4. Lumbosacral strain verses [sic]
discogenic low back pain without neuropathy." He noted that
claimant did not seem overly motivated to return to work; on
the other hand she had continued to work despite her complaints
of neck pain, back pain, and headaches, as v/ell as lefu
shoulder pain and difficulty with her left hand. Claimant
was released for regular work on December 18, 1977. Claimant
returned to work on December 8, 1977, however, returned to 
Dr.  treitz complaining of hurting her neck on December 12
while loading the machine. Claimant returned to work again
on December 21, 1977, however, v/as oft: v/ork as of Dcceitber
28, 1977. Claimant reported that she was unable to keep up 
v/ith her work.

In May 1978, the Orthopaedic Consultants reported
claimant complained of a dull, throbbing ache in her neck
accompanied by an achiness
 he reported that any type
any kind of lifting, v/ould
pain to extend upward into

in the left scapula, and headaches,
of activity, use of the arms, or
increase the pain and cause the
the head, causing headaches.

Claimant also complained of intermittent numbness along the 
left upper arm, forearm and hand, ending up in the index and
middle fingers of the left hand. This was, in addition to
continuing pain in the back. The Orthopaedic Consultants
diagnosed cervical strain syndrome, lumbosacral strain
syndrome, history of a contusion injury of the left knee
which had been treated in the past with a partial patellectomy
a .minor rotator cuff tendinitis of the left shoulder and
functional overlay. They opined that claimant's condition
was stationary and her claim could be closed. It was their
opinion because of claimant's continuing symptoms it v;ould #
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be advisable for her to a void jobs which involved heavy,. 
lifting on a repeated basis. Howeve:r, they did feel that 
claimant would be able to return to the same type of occupation 
with some limitation. They foun_d no loss of function in the 
low back and rated the total loss of function in the :wck 
due to this injury as mild. They did not find any evidence 
of loss of functio"n of ·the le ft knee or of the left shoulder. 
Dr~ Streitz concurred with this report and felt that she 
could return to work as of July 3, 1978 provided she did not 
engage in any lifting greater than 20 pounds or repetitive 
bending. 

The claim was initially closed by a Determination 
Order, dated August 23, 1978, which awarded claimant temporary 
·total disability compensation and compensation equal to 15% 
unscheduled disability for her back injury. On September S, 
1978, claimant returned to work for this employer performing 
the same job she had at the time of the injury. In early 
October 1978, claimant reported she was unable to perform 
this job because ·of continuing difficulty with her right ar,d 
left shoulder and neck. Dr. Streitz did not feel that 
claimant would be able to return to mill work. 

In December 1978, Dr. Streitz reported that claimant 
continued to have pain in the neck to the shoulder and 
occasionally the hand. He felt that claimant needed to 
return to a form of work which was within her capabilities. 
·In January 1979, Dr. Streitz reported that he continued to · 
feel that claimant was medically stationary but that she was 

not vocationally stationary. further, he felt that she was 
not psychologically stationary. He indicated he did not 
argue with the award of unscheduled disability made in this 
case and did not find any physical factors that indicated 
this rating was inadequate. Dr. Streitz felt that althou9h 
claimant's physical symptoms came and went 1 they were more 
psychosomatic than truly physical. 

A Second Determination Order,·dated March 2, 1979, 
awarded claimant addition.al temporary tota1 disability 
compensation. 

Claimant was referred, in April 1979, to a private 
rehabilitation service. She advised the counselor tha~ she 
had obtained an eighth grade education and did not have a 
GED. Claimint had previously worked as a housekeeper, 
operated a saw, worked on the sorting belt, sorted and 
stacked lumber and worked in a trailer factory and eventually 
obtained a job with this employer working in a variety of 
jobs including a dryer feeder, pulling off the core belts, 

·pulling off the dry belts, edge-glue machine operator, 
salvage saw operator, offbearer and skoog operator. The --- --··· .. 
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be advisable for her to avoid jobs which involved heavy,
lifting on a repeated basis. However, they did feel that
claimant would be able to return to the same type of occupation
with some limitation. They found no loss of f’onction in the
low back and rated the total loss of function in the neck
due to this injury as mild. They did not find any evidence
of loss of function of the left knee or of the left shoulder.
Dr.  treitz concurred with this report and felt that she
could return to work as of July 3, 1978 provided she did not
engage in any lifting greater than 20 pounds or repetitive
bending.

The claim was init
Order, dated August 23,
total disability compen
unscheduled disability
1978, claimant returned
the same job she had at
October 1978, claimant
this job because of con
left shoulder and neck,
claimant would be able

ially closed by a Determination
1978, which awarded claimant temporary

sation and compensation equal to 15% 
for her back injury. On  eptember 5, •
to work for this employer performing
the time of the injury. In early

reported she was unable to perform
tinuing difficulty with her right and

Dr.  treitz did not feel that
to return to mill work.

m

In December 1978, Dr.  treitz reported that claimant
continued to have pain in the neck to the shoulder and
occasionally the hand. He felt that claimant needed to 
return to a form of work which was within her capabilities.
In January 1979, Dr.  treitz reported that he continued to
feel that claimant was medically stationary but that she was

not vocationally stationary. Further, he felt that she was
not psychologically stationary. He indicated he did not
argue with the award of unscheduled disability made in this
case and did not find any physical factors that indicated
this rating was inadequate. Dr.  treitz felt that although
claimant's physical symptoms came and went, they were more
psychosomatic than truly physical.

A  econd Determination Order, dated March 2, 1979,
awarded claimant additional temporary total disability
compensation.

Claimant was referred, in April 1979, to a private
rehabilitation service.  he advised the counselor than she
had obtained an eighth grade education and did not have a
GED. Claimant had previously worked as a housekeeper,
operated a saw, worked on the sorting belt, sorted and
stacked lumber and worked in a trailer factory and eventually
obtained a job with this employer working in a variety of
jobs including a dryer feeder, pulling off the core belts,
pulling off the dry belts, edge-glue machine operator,
salvage saw operator, offbearer and skoog operator. The
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spoke with the supervisor of this employer and rw 
indicated that the lightest job they had ~vailable w~s that 
of skoog operator. 'l'he counselor concluded that claimant 
had no marketable transferable skills. 

On-May 17. 1979, Dr. Streitz reported that he would 
place a lifting limitation on claimQnt of 25 to 30 pounds or 
less, suggested she avoid repetitive lifting, limit repetitive 
bending, twisting and if required to stand be allowed occa­
sional movements and limit her standinq to approximately 
three to four hours. He did not-feel that claimant had any 
limit on kneeling or squatting provided that it was not 
con t"inuous or "prolonged position''. 

Claimant left Oregon on about M~y 25, 1979 to take care 
of her ill mother in Arkansas. Claimant stated that she 
also fe.J..t she would be able to find work in i\.rkansas, if she 
were abl~ to conceal her on-the-job injury and its affects. 
At the time of the hearing, claim~nt was living in Arkansas 
with her husband and mother. Claimant testified that she 
has been unable to do her previous mill iobs which involve, 
repetitive lifting. She felt she might Ge able to do light 
clean-up work, time card handling, light inspection and even 
possibly an operator job on the ed9e-9luer. She said. she 
obtained a job in a chicken processinq plant in i\rk;:i.nsas for 
a short period of time. 

The Referee. after reviewing all the evidetice in this 
case, based u~on the limitations stated by Dr. Streitz found 
claimant was entitled to compensation equal to 128° Eor.40% 
unscheduled disability for her injuries representing her 
loss of future wage ear·ning capacity. The Referee fe l '.: that 
claimant could only do a very few light jobs and was unable 
to do heavy repetitive work which she had been able b) do 
prior to her injury. 

BOARD·ON DE NOVO REVIEW 

The Board, after de nova review, modifies the Referee's 
order. Claimant is now 41 years old and has an eighth grade 
education. Her prior i.•mrk experience has been :mainly in 
manual labor type of occupations. Dr. Streitz feels that 
claimant would ;;-,ot be able to return to her job in the~ mill 
as a skoog operator and felt that she should limit hGr 
lifting to 25 to 30 pounds or less, avoid repetitive lifting, 
limit her standing to three to four hours duration and limit 
her repetitive bending and twisting. He did not find .::iny 
limitation on claimant's kneeling or squatting provid~ng 
this was not continuous or prolonged in any one posit::.on. 
Claimant testified that she fee.Ls she could perform a number 
of occupations includ.ing light clean-up work, time card 
handling, light inspection and possibly the offbearer job 
and edge-gluer. The Board, after reviewing .all the ~vidence 
in this case and considering all the relevant factors as 
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counselor spoke with the supervisor of this employer and he;
indicated that the lightest job they had available was that
of skoog operator. The counselor concluded that claimant
had no marketable transferable skills-

m

On-May 17, 1979, Dr-  treitz reported that he v;ould
place a lifting limitation on claimant of 25 to 30 pounds or
less, suggested she avoid repetitive .lifting, limit repetitive
bending, twisting and if required to stand be allov.’ed occa­
sional movements and limit her standing to approximately
three to four hours. He did not-feel that claimant had any
limit on kneeling or squatting provided that it was not
continuous or "prolonged position".

Claimant left Oregon on about May 25. 1979 to take care
of her ill mother in Arkansas- Claimant stated that she
also fei-t she would be able to find work in Arkansas, if she
v;ere able to conceal her on-the-job injury and ics affects.
At the time of the hearing, claimant was living in Arkansas
with her husband and mother Claimant testified that she
has been unable to do her previous mill jobs which involve,
repetitive lifting.  he felt she might be able to do light
clean-up work, time card handling, light inspection and even
possibly an operator job o]^ the edge-gluer.  he said, she
obtained a job in a chicken processing plant in Arkansas for
a short period of time.

The Referee, after reviev;ing all the evidence in this
case, based upon -the limitations stated by Dr.  treitz found
claimant was entitled to compensation equal to 123” for 40%
unscheduled disability for her injuries representing her
loss of future wage earning capacity. The Referee felt that
claimant could only do a very few light jobs and was unable
to do heavy repetitive work which she had been able tn; do
prior to her in;}ury.

#

BOARD-ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. Claimant is now 41 years old and has an eighth grade
education. Her prior v/ork experience has been mainly in
manual labor type of occupations. Dr.  treitz feels that
claimant would not be able to return to her job in the mill
as a skoog operator and felt that she should limiit her
lifting to 25 to 30 pounds or less, avoid repetitive lifting,
limit her standing to three to four hours duration and limit
her repetitive bending and twisting. He did not find any
limitation on claimant’s kneeling or squatting providrnq
this was not continuous or prolonged iji any one position.
Claimant testified that she feels she could perform a number
of occupations including light clean-up w'ork, time card
handling, light inspection and possibly the offbearer job
and edge-gluer. The Board, after reviewing .all the evidence
in_this case and considering all the relevant factors as
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well, concludes that claimant has established she has lost 
some wage earning capacity related to this injury .. ThG Board 

'does not find that the loss of wage earning capacity is as 
great as that granted by the Referee. The Goard finds that 
claimant is entitled to an award of compensation· equal to 
80° for 25% unscheduled disability for her injuries as a 
result of the September 6, 1977 incident.·· This· award would 
be in lieu of all previous awards of compensation. 

ORDER 

The order of the Referee, dated November 7, 1979, is 
wodi f i ed. 

Claimant is hereby granted an award of compensation 
Eq_ual to 80° for 25% unscheduled disability for her upper 
back, neck and shoulder injury. This award is in lieu of 
arq previous awards of unscheduled disabi l.i ty mace in this 
case. The remainder of the Referee 1 s order is affirmed. 

WCB CASE NO. 78-8260 

RICHARD McCARTNEY, CLAIMANT 
Jules Drabkin, Claimant's Atty. 
Acker, Underwood, Beers, Smith 

& Warren, Employer's Attys. 
Request for Review by Employer 

June 4, 1980 

The employer seeks Board revie0 of that portion of the 
Referee's order which granted claimant an award of compensa­
tion equal to 80° for 25% unscheduled disability for his low 
back injury in lieu of the award of compensation equal to 
16° f'or 5% unscheduled disv.bility granted by the October 13, 
1978 Determination Order. The employer contends this award 
is excessive. 

FACTS 

Claimant, a 25-year-old cabinet builder with Nomad 
Travel Trailer, on October 5, 1977, in-j ured his back while 
lifting a cabinet. Claimant had previously had a mild back 
strain, but recovered. Or. Lawrence Cohen diagnosed the 
October 1977 injury as strained left dorsolumbar muscles. 
By January 1978, Dr. Cohen indicated claimant continued to 
complain of right upper lumbar muscle pain mostly on the 
left side. He felt claimant could return to work if he 
avoided heavy lifting and expressed some concern over cluim­
w,t's continuing to work as a cabinet maker because of the 
lifting, bending1 and twisting required. · 
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well, concludes that claimant has established she has lost#some' wage earning capacity related to this injury. The Board
'does not find that the loss of wage earning capacity is as
great as that granted by the Referee. The Board finds that.

• • claimant is entitled to an award of compensation' equal to
80° for 25% unscheduled disability for her injuries as a

: result of the  eptember 6, 1977 incident.''This award would
be. in lieu of all previous awards of compensation.

ORDER

The order
modified.

of the Referee, dated November 7, 1979, is

Claimant is hereby granted an av/ard of compensation
equal to 80° for 25% unscheduled disability for her upper
back, neck and shoulder injury. This award is in lieu of
any previous awards of unscheduled disability made in this
case. The remainder of the Referee's order is affirmed.

WCB CA E NO. 78-8260

RICHARD McCartney, c aimant
Jules Drabkin, Claimant's Atty.
Acker, Underwood, Beers,  mith

& Warren, Employer's Attys.
Request for Review by Employer

June 4, 1980

The employer seeks Board reviev/ of that portion of the
Referee's order which granted claimant an award of compensa­
tion equal to 80° for 25% unscheduled disability for his low
back injury in lieu of the award of compensation equal to
16° for 5% ^unscheduled disability granted by the October 13,
1978 Determination Order. The employer contends this award
is excessive.

FACT 

Claimant, a 25-year-old cabinet
Travel Trailer, on October 5, 1977, i
lifting a cabinet. Claimant had previ
strain, but recovered. Dr. Lawrence
October 1977 injury as strained left
By January 1978, Dr. Cohen indicated
complain of right upper lumbar muscle
left side. He felt claimant coul'd re
avoided heavy lifting and expressed s
ant's continuing to work as a cabinet
lifting, bending, and twisting requir
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Don Poulson, in March 1978, reported claim2nt had a 
12th grade education and had done all types-of buildins. He 
felt claimant had a chronic lu~Jar strain. 

In April 1978, the Orthopciedic Consultants rE;portcd 
claimant's condition was stationary as related to his indus­
trial· injury, however, he continued to need care for an 
ulcerative colitis. They Eelt claimant could return tD the 
same occupation and rated claimunt's .loss of function of th2 
back related to his October 1977 injury as minimal. 

This claim was initially closed by a Determination 
Order, dated June 7, 1978, which awarded claimant temJorary 
:total disability compensation. 

On '1une 16, 1978, Dr. Re;-: Howard, D.C., reported claimant 
continued to have a cireat deal of pain at times.· He i'elt 
claimant should be referred to the "Disability Prevention or 
Rehabili tion [sic]". 

An Order on Reconsideration, duted October 13, 1978, 
modified the first Determination Order and granted claimant 
compensation equal _to 16° for 5% unscheduled disability for 
his low back inJury. 

Dr. Poulson, in March 1979, reported claimant continued 
to have periods of severe pain, which were increased ~Y 
riding in a car, twistincr, or "liftinq something just 1·1.cong". 
He felt claimant had a de9enerated c1isc and needed further 
diagnostic testing. Dr. Poulson felt claimant would benefit 
from getting out of heavy construction work. 

_ The Orthopaedic Consultants, in May 1979, reported 
claimant should seek another occupation and_tha~ thE cotal· 
loss of _function of his back related to the October 1977 
injury was mild. They did not feel the Determination Order 
award was adequate. Dr. Poulson, however, felt the .:t'.vard 
was adequate. 

In June 1979, claimant began a two-year pre-nursing 
program at a community college. However, this was not an 
authorized vocational rehabilitation program because claimant 
was found not to be a vocational handicapped worker. 

Claimant testified he is a high school graduate and had 
worked building transformers, trailers, and_had done electrical 
wiring. He complained of· constant pain in his back which 
varied in intensity and is relieved by lying down. Claimant 
said he attempted to return to cabinet makin~;, but could not 
do the work because of back pain. He now limits his social 
and home activities because of back pain. A~ the time of. 
the hearing he ·was in a pre-nursing course. He felt he could 
not return to the hard physical labor types of employment he 
previously had done. 
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Dr. Don Poulson, in March 1978, reported claimant had a
12th grade education and had done all types of building. Ke
felt claimant had a chronic lumiDar strain. m

In April 1978, the Orthopaedic Consultants reported
claimant's condition was stationary as related to his indus­
trial’ injury, however, he continued to need care for cin
ulcerative colitis. They felt claimant could return to the
same occupation and rated claimant's loss of function of the
back related to his October 1977 injury as minimal.

This claim was initially closed by a Determination
■Order, dated June 7, 1978, which awarded claimant temporary
•total disability compensation. ■

On June 16, 1978, Dr. Rex Howard, D.C., reported claimant
continued to have a qireat deal of pain at times.' He felt
claimant should be referred to the "Disability Prevention or 
Rehabilition [sic]".

An Order on Reconsideration, dated October 13, 1978,
modified the first Determination Order and granted claimant
compensation equal to 16° for .5% unscheduled disability for
his low back injury.

Dr. Poulson, in March 1979, reported claimant continued
to have periods of severe pain, which were increased by
riding in a car, twisting, or "lifting something just v/rong" .
He feit claimant had a degenerated disc and needed further
diagnostic testing. Dr. Poulson felt claimant would benefit
from getting out of heavy construction work.

The Orthopaedic Consultants, in May 1979, reported
claimant should seek another occupation and .that the total
loss of function of his back related to the October 1977
injury was mild. They did not feel the Determination Order
award was adequate. Dr. Poulson, however, felt the award
was adequate.

In June 1979, claimant began a two-year pre-nursing
program at a community college. How^ever, this was not an 
authorized vocational rehabilitation program because claimant
was' found not to be a vocational handicapped worker.

Claimant testified he is a high school graduate and had
worked building transformers, trailers, and had done electrical
wiring. He complained of- constant pain in his back which
varied in intensity and is relieved by lying down. Claimant
said he attempted to return to cabinet making, but could not
do the work because of back pain. He now limits his social
and home activities because of back pain. At the time of 
the hearing he -was in a pre-nursing course. He felt he could
not return to the hard physical labor types of employment he
previously had done.
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Referee, after reviewing all the evidence, concluded 
claimant had lost 25% of his future wage earning capacity 
and granted him an JWard of compensation equal to that. 

BOAED ON DE NOVO REVIEW 

The Board, ufter de novo review, modifies the Pcferee 1 s 
order. Based on all the evidence, the Board, in comp6ring 
t~e facts in this case with other similar cases, finds the 
Referee's award is excessive. Based on this same evid~nce, 
the Board finds claimant has lost 15% of his wage earning 
capacity and grants claimant an award of compensation equal 
to 48° for 15% unscheduled disability. 

ORDER 

The Referee's order, dated Nov,c'mber 1, 19 79 , is modified. 

That portion of the Referee's order which grantee 
:::laimant an additional 20~, oi 64° permanent partial disability, 
1Jns cheduled, for his low back injury, in 1 ieu of that 9ran ted 
by t~e October 13, 1978 Determination Order is reversed. 

Claimant is hereby granted compensation equGl to 48° 
for 15% unscheduled disability for his low back injury. 
Th.Ls award is in lieu of all previous awards of unscheduled 
disability. 

The remainder of the Referee's order 1s affirmed. 

WCB CASE NO. 79-1224 

ROBERT E. NICHOLS, CLAIMANT 
?rank Susak, Claimant's Atty. 
:::avid Horne, Employer 1 s Atty. 
Request for Review by Employer 

June 4, 1980 

The employer seeks Board review of the Referee's order 
whl_ch granted claimant an award of compensation equal to 
~12~, for ~5% unsc~eduled disability for his low back injury 
in iieu ot all prior awards granted before. The employe~ 
contends this awara is excessive. 
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m
The Referee, after reviewing all the evidence, concluded

claimant had lost 25% of his future wage earning capacity
and granted him an award of compensation equal to that.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. Based on all the evidence, the Board, in comparing
the facts in this case with other similar cases, finds the
Referee's award is excessive.' Based on this same evidence,
the Board finds claimant has lost 15% of his wage earning
capacity and grants claimant an award of compensation equal
to 48° for 15% unscheduled disability.

ORDER

The Referee's order, dated November 1, 1979, is modified.

That portion of the Referee’s order which granted
claimant an additional 20% of 64° permanent partial disability,
unscheduled,' for his low back injury, in lieu of that granted
bv the October 13, 1978 Determination Order is reversed.

m

Claimant is hereby granted compensation equal to 48°
for 15% unscheduled disability for his low back injury.
This award is in lieu of all previous awards of unscheduled
disability.

The remainder of the Referee's order is affirmed.

WCB CA E NO, 79-1224

KC3ERT B. NICHOL , CLAIMANT
Frank  usak, Claimant's Atty.
David Horne, Employer's Atty.
■Request for Review by Employer

June 4, 1980

#

The employer seeks Board review of the Referee's order
which granted claimant an award of compensation equal to
112 .or 35% unscheduled disability for his low back injury

lieu or all prior awards granted before. The employerJ.Jcontends :his award is excessive.
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ClaiMant, a 21-year-old machine operator with Barker 
Manufacturing Company, on February 1, i974, iniured hi.:; low 
back while atte~pting to lift a l~aded hand tr~ck. The 
injury was originally diaqnosed as il lm; back strain. X-
rays revealed claimant had spondylolisthesis and spondylolysis. 
Claimant came under the care and treatment of Dr. Raymond 
Case who, in May 1974, reported claimant would be unable to 
return to an occupation at thot time which required repetitive 
heavy lifting. He su9qested that claimant be considered for 
retraining in an occupation which did not require heavy 
lifting. He felt that claimant had a first degree spondylolis~ 
.·thesis which had been aggravated by this injury. After a 
period of conservative treatment proved to be unsuccessful, 
Dr. Case, on Oc;tober 16, 1975, performed a spinal fusion at 
the LS- S 1 leve 1. His -::liagnosis was sponclylo 1i s thesis first 
degree, with bilateral spondylosis. He released claimant 

·for modified work as of Ju.ly l, 1976 and felt that claimant 
should return in six weeks for a further examination. 

The claim had been initially closed by a Determin~tion 
Order, dated 1"\.pri 1 1, 19 7 5, 'which awarded c lain~an t tcr.1t)orary 
total disability compensation ancl compensation .equal to 16° 
for 5% unscheduled disability for bis low back injury. 
Claimant appealed this order and was granted an additional 
award of cornpensc1tion equal to 32 ° · for 10% unschedulecl 
disability (making a total award of comp2 nsa tion equal to 
48° for 15% unscheduled disability) for his back injury. 

This claim was reopened and claimant underwent a spinal 
fusion. 

On July 21, 1976, Dr. Case reported that claimant had 
been released to return to light work on June 20, 1976 in 
order to.expedite his return to a training program for 
o~tical technology. He thought that claimant had achieved an 
excellent result from the spinal fusion and that further 
:rredical treatment was not indicated. He rec9mmended claim 
closure and felt that clairnan t was able to tmdertake n 
training program as an optical technician. He indicated 
that claimant did have some permanent disability as o result 
of the industrial injury. 

A Determination Order, dated September 1 7, 197 6, awarded 
claimant additional temporary total disability and temporary 
partiai disabili t_y compensation and additional compensation 
equal to 16 ° for 5% unscheduled disability fo1~ his low back 
injury. This award 9ave c la irnant a toti:'11 u\>Jard of co;1\~:,ensa­
tion equal to 64° for 20% unscheduled disability for this 
injury. 

-414-
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FACT 

Claimant, a 21-year-olcl machine operator with Barker
Manufacturing Company, on February 1, 1974, injured hia lov;
back while attempting to lift a loaded hand truck. The
injury was originally diagnosed as a low back strain. X-
rays revealed claimant had spondylolisthesis and spondylolysis
Claimant came under the care and treatment of Dr. Raymond
Case who, in May 1974, reported claimant would be unable to
return to an occupation at that time which required repetitive
heavy lifting. He suggested that claimant be considered for 
retraining in an occupation which did not require heavy
lifting. He felt that claimant had a first degree spondylolis-
.'thesis which had been aggravated by this injury. After a
period of conservative treatment proved to be unsuccessful.
Dr. Case, on October 16, 1975, performed a spinal fusion at
the L5- 1 level. His diagnosis was spondylolisthesis first
degree, with bilateral spondylosis. He released claimant
for modified work as of July 1, 1976 and felt that claimant
should return in six weeks for a further examination.

The claim had been initially closed by a Determination
Order, dated April 1, 1975, 'which av/arded claimant temporary
total disability compensation and compensation equal to 16°
for 5% unscheduled disability for his ].ow back injury. 
Claimant appealed this order and was granted an additional
award of compensation equal to 32° 'for 10% unscheduled
disability (making a total award of compensation equal to
48° for 15% unscheduled disability) for his back injury.

This claim was reopened and claimant underwent a spinal
fusion.

On July 21, 1976, Dr. Case reported that claimant had
been released to return to light work on June 20, 1976 in
order to .expedite his return to a training program for
optical technology. He thought that claimant had achieved an
excellent result from the spinal fusion and that further
medical treatment was not indicated. He recommended claim
closure and felt that claimant was able to luidertake a
training program as an optical technician. He indicaced
that claimant did have som^e permanent disability as a result
of the industrial injury.

A Determination Order, dated  eptember 17, 1976, awarded
claimant additional temporary total disability and temporary
partial disability compensation and additional compensation
equal to 16° for 5% unscheduled disability for his low back
injury. This award gave claimant a total award of coaipensa-
tion equal to 64° for 20% unscheduled disability for this
injury.

-414-
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The Orthoraedic Consultants, in December 1976, reported. 
that claimant's condition was stationary and he would not- be 
able -to return to- the same occu9ation with 6r without limita­
tions, but could be involved in another occupation. The1 
rated the total loss of fcnction of the back as it existed 
at that time in the ran,:Je. of mildly moderate, but due -::.o 
this. injury as only milcL They based this opinion on· a 
finding that claimant's spondylolisthesis probably pre­
existed the ~njury, although it•had been ~ggravated by the 
inj:t-iry. 

Also, in December 1976, Dr. Case opined that considering 
claimant's age the possibility of late development of disc 
degeneration Uiat an awarcl of pc~rrnanent _partial disability 
should be appro::-,:ima tel)' 25 '-t. • 

In May 1977, Dr. c~se reported th~t claimarit had bcqan 
a·dourse in drafting _instead of optical technology. Claimant 
indica.ted that he ~-,as require cl to sit i.r.. a- "clra ftinq d1 uir" 
for fo.ur-hour pe:r.i_ods. Claimant.- indicated that wher=i sitting 
in the. drafting cha~: he used a soft cushion as a back 
s'upport and if .. he c1ic.1n:'·t he .would experience some back 
problems. Dr. Case .fcl t, these continuing symptoms were due 
to_ ;i;yofacial strain., Dr. Case felt that claimant would 
benefit from physical thcrapy·and instituted a physcial 
therapy program. Dy July 1977, Dr. Case reported that 
claimant.was back on-a physical -training program and was not 
having any qifficulty. l!owevcr.,•in December 1977, Dr. Case 
r.epo:c terl that cJ.iJ.irnan t con tin uoc) .to compl c.1in of low back 
pain which was a9gravatecl by the prolonqccl sitting whici1 
clalmant was doing· in .l1is draftin9 courses. 

In July 1978, Dr. Case reported that the claimant 
inJicated he could do only about 2/3 of what he could do 
prior to his sur9ery. He continued to complain of periodic 
aching at the lumbosacra1 li::,vel associated at tirr.es with 
numbness in the bottom of his left foot. Claimant in,1icated 
these symptoms do cl.ear and at times he felt fairly ~food. 
Dr. Case. indicated th cit clairnan t should resume wearing a 
brace and ·continue to do his exercises . 

. Claimai:it_ began a vocational rehabilitation program on 
December 1, 1976 with a vocationul CJOu.l of ·becoming an 
industrial draftsman. This proqram was terminated on September 
15, 1978. This program was interupted for a shdrt period of 
time tn Auqust 1978 br2caus~ of claimant'~~ continuin9 complaints 
of back pain. Claimant did complete this program on September 
14, 1978 and in·October 1978 began an on-the-job training 
program with a civil engineering corporation. This on-the-
job training program-terminated in December 1978; claimant 
was employed by Pacific Engineering in January 1979 as a 
draftsrna·n. 

-415-
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The Orthopaedic Consultants, in December 1976, reported,
that claimant’s condition was stationary and he would not be
able ’to return to- the same occupation with or without limita­
tions, but could be involved in another occupation. They
rated the total loss of function of the back as ir existed
at that, time in the range of mildly moderate, but due to
this- injury as only mild. They based this opinion on a
finding that claimant’s spondylolisthesis probably pre­
existed the -injury, although it‘had been aggravated by the
injury.

Also, in December 1976, Dr. Case opined that considering
claimant's age the possibility of late development of disc
degeneration that an award of permanent .partial disability
should be approximately 251.

In .^Uiy. 1977, Dr., Case reported that; claimant had began
a'c'ourse in dra f ting _ ins tend of optical technology. Claimant
indica.ted that he was required to sit in a- "drafting chair"
for four-hour periods. Claimant' indicated that when sitting
in the, drafting chain: he used a soft cushion as a back
support and if ..he didn^'-t he .would experience some back
pr.oblems. Dr. _-Case .feltt these continuing symptoms were due
to. myofacial strain..Dr. Case' felt that claimant would
benefit from physical therapy'and instituted a physcial
therapy program. By July 1977, Dr. Case reported that
claimant was back on-a.physica1 training program and was not
having any difficulty. However, in December 1977, Dr. Case
reported that cl.aimant confinued to complain of low back
pain which was aggravated by the prolonged sitting v/hich
claimant v/as doiiig in ,his drafting courses.

In July 1978, Dr. Case reported that the claimant
indicated he could do only about 2/3 of what he could do
prior to his surgery. He continued to complain of'periodic
aching at the lumbosacral level associated at tim.es with
numbness in the bottom of his left foot. Claimant indicated
these symptoms do clear and at times he 'felt fairly cfood.
Dr. Case.indicated that claimant should resume wearing a
brace and continue to do h.is exercises.

. Claimant began a vocational rehabilitation program on 
December 1, 1976 with a vocational goal of becoming an 
industrial draftsman. This program was terminated on  eptember
15, 1978. This program was interupted for a short period of
time in August 1978 because of claimant's continuing complaints
of back pain. Claimant did complete this program on  eptember
14 , 1978 and in-'Oetober 1978 began an on-the-job training
program with a civil enginee.ring corporation. This on-the-
job training program - terminated in Deceniber 1978; claimant
was employed by Pacific Engineering in January 1979 as a
draftsman.
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Dr. Case, in.December 1978, indicated that claimant:··~ 

needed to continue with his exercise program and also shbuld 
rronitor his we.i9ht. 

A Determination Order, dated ,January 29, 1979 ~ awarded 
claimant .additional temporary total disability compensation 
and found that hii disability was the same as that rated by 
a Oeterminatio~ Order, dated April li 1975, and an Opinion 
and Order, dated July 30, 1975, and a Determination Order, 
dated September 17, 1976. 

In May 1979, Dr. Case reported he had last cxa;11ined 
·claimant in March 1979 and could not demonstrate that claim­
ant's cond~tion was actually worse than it.was prior h:, his 
spinal fusion operatic~. He noted that claimant had nnt 
reached the level of physical conditioning which one required 
for optimum results fqllowing spinal fusion surgery. He 
indicated claimant did have some residual increase in the 
lumbar lorqotic·. curve associated with his slight· hip t iexio:1 
contractures and. that it was his opinion this was the i-•rimary 
reason for claimant's present back symptoms. Dr. Case felt 
that since claimant had had the spinal fusio~ he had no more 
than a minimal permanent disability and estirr.ated claimant's 
permanent'disability was approximately 25% loss of function 
of the spine. He indicated that claimant was doing some · 
physical exercising, but it was not sufficient in th~t ·. 
cl~imant had increased his weiqht. Dr. Case felt claimant 
should lose _weight. -

Claimant testified at the .time of the hearing he had 
been working approximately a year as a draftsr.ian. HG indicated 
that prolonged sitting at work caused muscl~ cramps and that 
he experienced a sligl;)t pain or twinge from time to time 
during the day. He said walking three or four blocks causes 
a sharp pain, a pinching in his back, a.r:id leg nwnbness. He 
stated that he also feels light numbness of the top of the 
leg after he has been sitting for more than 10 minutes. He 
indicated that he had used medication for the swellinq, but 
di-scontinued pain medication because of the side affects. 

·At that time, claiman~ felt he was unable to do ·anything 
physical such as bending, lifting more than 50 pounds withol..t 
exacerbatin9 his pain. He said he could not sweep, vacuum, 
hunt ,or fish. 

The Referee, after reviewing all the evidence including 
claimant Is physical impairment, age, • education and trc1ining, ' 
work·experience and adaptability to non-physical labor and 
intellectual ability, f9und that claimant was entitled to· an 
award of compensation equal to 112 ° for 35% unscheduled 
disability for his low back injury in lieu of all previous 
awards granted for permanent disability. The Referee further 
granted claimant!s attorney a fee out of this increased 
cornp~nsation .. 

-416-
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Dr. Case, in December 1978, indicated that claimant :-x
needed to continue with his exercise program and also should
monitor his weiciht.

A Determination Order, dated vTanuary 29, 1979 , awarded
claimant .additional temporary total disability compensation
and found that his disability was the same as that rated by
a Determination Order, dated April 1/ 1975, and an Opinion
and Order, dated July 30, 1975, and a Determination Order,
dated  eptember 17, 1976.

In May 1979, Dr. Case reported he had last examined
claimant in March 1979 and could not demonstrate that claim­
ant's condition V'/as actually worse than it. was prior to his
spinal fusion operation. He noted that claimant had not
reached the level of physical conditioning which one roguired
for optimum results following spinal fusion surgery. He
indicated claimant did have some residual increase in the
lumbar lordotic', curve associated with his slight hip flexion
contractures and that it was his opinion this was the primary
reason for claimant's present back symptoms. Dr. Case felt
that since claimant had had the spinal fusion he had no more
than a minimal permanent disability and estimated claimant's
permanent‘disability was approximately 25% loss of function
of the spine. He indicated that claimant was doing some
physical exercising, but it was not sufficient in that •
claimant had increased his weight. Dr. Case felt claimant
should lose weight.

Claimant testified at the .time of the hearing he had
been working approximately a year as a draftsman. He indicated
that prolonged sitting at work caused muscle cramps and that
he experienced a slight pain or twinge from time to time
during the day. He said walking three or four blocks causes
a sharp pain, a pinching in his back, and leg numbness. He
stated that he also feels light numbness of the top of the 
leg after he has been sitting for more than 10 minutes. He
indicated that he had used medication for the swelling, but
discontinued pain medication because of the side affects.
'At that time, claimant felt he was unable to do anything
physical such as bending, lifting more than 50 pounds without
exacerbating his pain. He said he could not sweep, vacuum,
hunt ,or fish.

The Referee, after reviewing all the evidence including
claimant's physical impairment, age, education and training,
work'experience and adaptability to non-physical labor and
intellectual ability, found that claimant was entitled to' an
award of compensation equal to 112° for 35% unscheduled
disability for his low back injury in lieu of all previous
awards granted for permanent disability. The Referee further
granted claimant's attorney a fee out of this increased
compensation.
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ON DE.NOVO REVIEW 

The Board, after de nova. review; reverses th0 Refere~'s 
order. Claim21n t, prior to the .Last Determination O rd0r, 
dated January 29; . 1979, ·has ·been ,~;ranted awards of: compensa­
tion equalling 64° for 20% unscheduled- disabi-~ity for his 

WCB .CASE NO. 

DICK BABCOCK, CLAIMANT 

u 
' 

78-6348 

Steven C. Yates, Claimant's Atty. 
Brian L. Pocock, Employer's Atty. 
Stipulation 

June 16, 198!] 

COME NOW the claimant, by and through his attorney, 
and the insurer, by its authorized representative, and 
move the Board for an Order based upon the· follo~ing 
stipulations of the parties. 

low back inj 11ry. Since his or.1.q1.naJ inj1i-c/, claim.:1i"i1~ has 
been retrained [or zi non-[)hysi cal forin oi" crnployrncn t, ·v-1hicb 
he is 2ble .to perform ,-.·i_thou;_- c!ifficulty. CL1i1,1an·t .i's .i.11 his 
late 20's 21ncJ has ;;:1 hi: s~_:: 0,001 educution in al1ditio;1··to 
further ti~c1in inc;-r. fl e has. e::-:pe.-r:-ience as a ma ch inc ::)pe ra tor 
andis_able-t.o perforrr.c7.;':; cJ cir,:1ftsman; clairnz:rnt i::; z11)l_,:_.·to 
adapt to non7rr1ysic.=!l .work. C.i.ai.m::1111-' .s T?hysir,..:11 .i.n1;,21irment 
i:; rated as minimz1:. nc1:::;cd on ti1s::sc:: factors, the no.:1rci finds 
that the award grantea by the ;;:crccee is excessive. The 
Doard conclud,~cl l::hat claimant.:. :i.::; enLi.tJed to compensation 
equul to 64 ° for 20~, unschedulcc1 cii.sabili ty for his low back 
injury .. Claimant had· been qr ant.eel awarc1s • of compen~citfon 
eguaJ0 to . this amount be fnn:: ~-he last De terrn.i.n21 tion· Or·(icr. 
Therefore, ,the Board \•101:lc"J rc=_:·v·r:::r.se the. f"<cfcrec:' s awa:-d of 
15%· a,-':c1itional unr.:;c},ec:ul,:c::c:1 ,hsabi.lil:y ancl restore the Dcter­
nunation Order, c1a ted ,L:,1,: uac,· :29, 19 79 ~ which [ound C .1.aimc1n t I s 
disability was the sarne c:1s ;:-atccl by a· Determination Order, 
dated ,\pJ:il l, 1975, an Opinion ::rnc! nrcc.r, date,1 ,July .30, 
197.5, and a. DeterminoU.on Order, ,!,1U:r1 September 17, 1')76. 

ORDER 

Th~ Referee's orfer, dated October 10·, 1979, 1s reve~seJ 
in its _en t"i re ty. 

The Deter2ination Orde~. dated January 29,-1979, is 
ordered~restored and affirmed. 

-417-

The Board, after de novo, revdew; reverses the
order. Claimant, p.rior to the last Detenaination Order,
dated January 29; .1979, 'has ‘been granted awards of compensa­
tion equalling 64° for 20% unscheduled- dlsabi.lity for his

BOARD ON PE., NOVO REVIEW • ’ • •

WCB .CA E NO. 78-6348 . June 16, 1980

DICK BABCOCK, CLAIMANT
 teven C. Yates, Claimant's Atty.
Brian L. Pocock, Employer's Atty.
 tipulation

COME NOW the claimant, by and through his attorney,
and the insurer, by its authorized representative, and
move the Board for an Order based upon the' following
stipulations of the parties.

low back injury.  ince his or.i.g.ina.l injury, claimant has
been retrrnincd for a non-phys.i.cal form of einployinen t, v/hicl'
he is able .to perform without dif .ficul ty. Claimant .is in his
late 20 ■ 3 and has a hicih school education- in addition" to
further training. he has. exi'ie.rience as a machine operator
and is able -to perform, as a draftsman; claimant is abi.e'to
adapt to nonrphys.ical work. Claimant’s physical impairment
is rated as minimal. Based on these factors, the Board finds
that the award granted by the EGferee is excessive. The
Board concluded that claini.unt is entitled to compensation
equal to 64” for 20% unscheduled disability for his low back
injury. , Claimant had- been granted awards-of compensation
equal’ rq.this amount before the last Determination Order.
Therefore, 'the Board would reverse the Referee - s award of

unscheduled disability and restore the. Deter-
dated January 29, 1979, which found claimant
:he same as rated by a- Determination Order,

15%' addi.tional
irdnation Order
disability was
dated Aoril 1, 19 75, an Opinio,n and Order, dated
1975 , anvd a Determination Order, cateri  eptember 17,

.30,
1976.

ORDER

in
The. Referee's order, dated October 10, 19 79, is reversed

ts .ent'ir(E;ty. . - . • ' • '

The Determination Order, dated January 29,-1979, is
ordered-.-res tored and affirmed. .

-417-
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1. The Unided Pacific Reliance Insurance Company 
appealed an Opinion and Order of a Referee remanding 
Claimant's claim to them for payment. 

2. The Workers 1 Compensation Board affirmed but 
failed to award an attorney fee . 

3. Claimant's attorney, Steven C. Yates, shall 
be pain an attorney fee of $250 on the appeal herein. 

IT IS SO STIPULATED: 

IT IS SO ORDERED. 

¼CB CASE NO. 78-6397 

CHARLES D. BAUDER, CLAIMANT 
Ermons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
Fciss, Whitty & Roess, Employer's Attys. 
Request for Review by Clai.m3nt 

· •' Cross-appeal by Errployer 

June 6, 1980 

Claimant and the employer both seek Goard review oi the 
Referee's order which granted claimant an award of cori,pen­
sation equal to 320° for 100% unscheduled disability for his 
back· injury. Claimant contends he is permanently and totally 
disabled. The employer contends the award granted by the 
Referee was excessive. 

FACTS 

Claimant, a 54-year-old pipefitter with Weyerhae~ser 
Company, on. September 18, 1974, injured his back while using 
a bar to push a pipe through a culvert. This injury was 
originally diagnosed as an acute lumbosacral back strain 
with left sciatica and possibly a developing herniated disc 
syndrome. Claimant was released for work by Dr. Peterson on 
October 1, 1974. 

In.January 1975, Dr. J. A. Holbert reporte~ that on 
January 18, 1975, claimant had been carrying some heavy pipe 
and hurt his back. Dr. Holbert reported that· besides injuring 
his back in September 1974, claimant .also had injured, his• · 
back· in 1964. Claimant had undergone-a medial meniscectomy 
of the left knee in January 1970 and fractured his arrr. in 

· 192 9. Dr. Holbert took claimant off work. · On February 4, 
1975; Dr. Holbert.released claimant for light work. Claimdnt 
reported that he was able to do light work,. but was required 
by hts· employer to go up and down ladders. Claimant indicated 
he had continuing=back pain as well as pain and ·difficulty 
with his left knee. -418-

1. The Unided Pacific Reliance Insurance Company
appealed an Opinion and Order of a Referee remanding
Claimant's claim to them for payment.

2. The Workers' Compensation Board affirmed but
failed to award an attorney fee.

3. Claimant’s attorney,  teven C. Yates, shall
be pain an attorney fee of $250 on the appeal herein.

IT I  O  TIPULATED:

IT I  O ORDERED.

WCB CA E NO. 78-6397 June 6, 1980

CHARLE D. BAUDER, CLAIMANT
Ernnons, Kyle, Kropp & Kryger,

Claimant's Attys.
Foss, Whitty & Itoess, Enployer's Attys.
Request for Review by Clainent
Cross-appeal by Enployer

Claimant and the employer both seek Board review of the
Referee's order which granted claimant an award of compen­
sation equal to 320° for 100% unscheduled disability for his
back' injury. Claimant contends he is permanently and total],y
disabled. The employer contends the award granted by the
Referee was excessive.

FACT 

Claimant, a 54-year-old pipefitter with Weyerhaeuser
Company, on_  eptember 18, 1974, injured his back while using
a bar to push a pipe through a culvert. This injury was
originally diagnosed as an acute lumbosacral back strain
with left sciatica and possibly a developing herniated disc
syndrome. Claimant was released for work by Dr. Peterson on
October 1,_1974.

In.January 1975, Dr. J. A. Holbert reported that on 
January 18, 1975, claimant had been carrying some heavy pipe
and hurt his back. Dr. Holbert reported that besides injuring
his back in  eptember 1974 , claimant .also had injured his'
back in 1964. Claimant had undergone-a medial meniscectomy
of the left knee in January 1970 and fractured his arm in
1929. Dr. Holbert took claimant off work. • On February 4,
19 75 , Dr. Holbert, released claimant for light work. Claimiant 
reported that he was able to do light wo.rk,. but was required
by his employer to go up and down ladders. Claimant indicated
he had continuing- back pain as well as pain and -difficulty
with his left knee. -418-
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injury - Claima11.t also inj urcc:I his ,r·i(~-rh t ·shoulder- anc·1 c~lbow ~:~ 
and this condition was likewise denied on June 10, 1977 by 
the employer as not being related to his injury of· Sc_,ptember 
18, 1974. 

In September 1975, Dr. Holbert n~ported 1:hat claimant 
.had been working since February 1975. Claimant reported 
after working four to si): hours as a rnillwri9ht, liftinq, 
climbing, and getting under things, his low back and his 
left leg would bother him, X-rays revealed calcification in 
the abdominal aorta and thinning of the disc spaces in the 
lumbar spine. Dr. Holbert reported that claimant hacl a.rthri tic 
changes in his lumbar spine commensurate with his a9e. He 
felt that clc:rimant dicl a lot of heavy work and was hov:i.ng 
symptoms related to the osteoarthritic chan9es and th~t the 
traumatic aggravation tended to be an ongoing thing ir1 a 
millwright's job. Dr. Holbert felt that claimcrnt's conclition 
was stationary as related _to his September 1~, 1974 in"jury. 

The claim was initially closed by a Determination 
Order,. dated Sept.ember 26, 1975, which grunted cJ.aim,;1.;1t 
temporary total disability compensation and compensation 
equal to 32 ° for 10 % unscheduled clisu.bili ty for his low back 
injury. 

In July 1976, Dt. Holbert reported claimant continued·• 
to complain of low back and pc1in in both legs.· Dr. Ho ]J)(~rt 
felt.that based on the calcification of the abdominal aorta· 
that 'there was some possibility of relative oxygen· la.ck in 
the muscles of the calf. 

Dr. J. K. Bert, an associate of Dr,;Holbert, reported 
in August 1976 that claimant had been working in a basket 

. underneath a dock and the tide hit thG bottom· of the· basket 
he was in while he was attempting to drill a hole. It was 
reported that this caused a twisting injury to claimant's 
back and that he had experienced a qreat deal of pa~n and 
not worked since this incident. Dr~ Bert diagnosed an 
aggravation of the previously described degenerative arthritis 
of the lumbar spine. 

Dr. Holbert, in November 19 76, n~ported. that: claimant 
continued to have a great deal of difficulty with the low 
back and had shortness of breath trying to· move. He re~o.rted 
that claimant was wearing a lurnbosacral support and using a 
transcutaneous nerve stimulator. 

On December 12, 1976, claimant was admitted .to_ the· 
hospital for conditions diagnqsed by Dr. David Oelke .::is an 
acute inferior- myocardia-1 · in fare ti on. This condition wa·s· 
denied on January 14, 1977. by the employ~r as be2ing related 
to his work or as bein0 part of the September .18, 19 7 4 · 

-419-· 
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injury. Claimant also iiijurc'c! his 'right 'shoulder- and elbow
and this condition was likev/ise denied on vTune 10, 1977 by
the employer as not being related to his injury of• eptember
18, 1974.

In  eptember 1975, Dr. Holbert reported t.hat claimant
.had been working since February 1975. Claimant reported
after working four to sir hours as a millwright, lifting,
climbing, and getting under things, his lov7 back and his
left leg would bother him. X-rays revealed calcification in
the abdominal aorta and thinning of the disc spaces in the
lumbar spine. Dr. Holbert reported that claimant had arthritic
changes in his lumbar spine commensurate with his age. He
felt that claimant did a lot of heavy work and was having
symptoms related to the osteoarthritic changes and that the
traumatic aggravation tended to be an ongoing thing in a
millwright's job. Dr. Holbert felt that claimant's condition
was stationary as related ,to his  eptember 18, 1974 injury.

The claim was initially closed by a Determination
Order,- dated  eptember 26, 1975, which granted claimant
temporary total disability compensation and compensation
equal to 32° for 10% unscheduled disability for his low- back
inj ury.

O

O

In July 1976, Df. Holbert reported claimant continued'
to complain of low back and pain_ iii both legs.- Dr. Holhert
felt-that based on the calcification of the abdominal aorta'
that 'there was some possibility of relative oxygen lack in
the muscles of the calf.

Dr. J. K. Bert, an associate of Dr.-Holbert, reported
in August 1976 that claimant had been working in a basket
underneath a dock and the tide hit the bottom of the' basket
he was in while he was attempting to drill a hole. It was
reported that this caused a twisting injury to claimant's
back and that he had experienced a great deal of pain and
not worked since this incident. Dr. Bert diagnosed an
aggravation of the previously described degenerative arthritis
of the lumbar spine.

Dr. Holbert, in November 19 76 , reported - that claimant
continued to have a great deal of difficulty with the low
back and had shortness of breath trying to' move. He reported
that claimant was wearing a lumbosacral support and using a
transcutaneous nerve stimulator.•

• On December 12, 1976, claimant was admitted .to, the'
hospital for conditions diagnosed by Dr. David Oelke as an 
acute inferior- myocardial infarction. This condition was-
denied on January 14, 1977 by the employer as being related
to his wo.rk or as being part of the  eptember 18, 1974
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Dr. Holbert, in June 19i8, report6d claimant continued 
to complain of back. pain. Claimant reported the pain in his 

_.back extended to both hips and that ,my activity ay(Jr;.·iv.:itcc1 
his problem. He stated that if he walks more than a block­
and-a-half, his· left leg got nwnb i:lnd there was cramping _in 
the calf. He stated that he was also ou,t of breath ii ft.er 
walking a block-and-a-half. He indicated that he· noticed his 
problem worst in the left leg but that it was at that. time 
bothering also his right leg. Dr. Holbert diagnosed calci f i ca-· 
tion of the abdominal aorta, traumatic aggravation of· the 
osteoarthritic changes in his spine, significant weight 
control problem, significant heart proolems, and a suspicion 
that claimant had an oxygen insufficiency in his lower 
extremities in response to ambulation. He felt that as far 
as claimant's back condition was concerned, it was medically 
stationary. 

A Second Determination Order, dated August 3, 1978, 
awarded claimant additional temporary total disabiliLy 
compensation ~nd additional compensation equal to 64° for 
20% unscheduled disability for his low back injury. 

The vocational rehabilitation counselor reported on 
October 31, 1978 claimant was not accepted by them because 
of his multiple disabilities involving his back, left knie, 
and heart problem. Claimant had indicated to the counselor 
that he was limited as to prolonged sitting and walking 
beyond two blocks. The counselor felt that in view of these 
problems claimant was unemployable at that time. 

. ' 

. Dr. Holbert, in Nov~mber 1978, reported ·that he considered 
claimant's injury in August 1976 as one in.a continuing· 
ongoing series of work-r~lated stresses. He noted that 
after this incident in August 1976 claimant did not return 
to work but also noted that claimant suffered a major heart 
attack in December 1976 and would not be returning to work 
as a result of that problem. 

On April 19·, 1979, Dr. Oelke reported.that claima.nt 1 s 
myocardial infarction was basically uncomplicated. He­
reported that since his original myocardial infarction, 
claimant's heart status had remained very stable. Dr. Oelke 
found it difficult to evaluate in tenns of exercise tolerance 
claimant's condition because he complained he could not 

perform the· treadmill test because of back discomfort. 
Claimant also stated that it was difficult for him to lie 
down·. Dr. Oelke· reported that in 1977 claimant had ... mdergone· 
a treadmill test which had not revealed any abnormalities. · 
He reported claimant's performance was less than ideal ·o.nd 
that claimant did not really have an adequate test to fully. 
access his exercise tolerance because the tieadmill w~s 
st~~p~d mainly because of claimant's fatig~e. Dr. Oelke 
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Dr. Holbert, in June 197.8, reported claimant continued
to complain of back pain. Claimant reported the pain in his

..back extended to both hips and that any activity vated
his problem. He stated that if he walks more than a block-
and-a-half, his left leg got numb and there was cramping in
the calf. He stated that he was also out of breath after
walking a block-and-a-half. He indicated that he’ noticed his •
problem worst in the left leg but that it was at that time
bothering also his right leg. Dr. Holbert diagnosed calcifica­
tion of the abdominal aorta, traumatic aggravation of' the
osteoarthritic changes in his spine, significant weight
control problem, significant heart problems, and a suspicion
that claimant had an oxygen insufficiency in his lower
extremities in response to ambulation. He felt that as far 
as claimant's back condition was concerned, it was medically
stationary.

A  econd Determination Order, dated August 3, 1978,
awarded claimant additional temporary total disability
compensation and additional compensation equal to 64° for 
20% unscheduled disability for his low back injury.

The vocational rehabilitation counselor reported on 
October 31, 1978 claimant was not accepted by them because
of his multiple disabilities involving his back, left knee,
and heart problem. Claimant had indicated to the counselor
that he was limited.as to prolonged sitting and walking
beyond two blocks. The counselor felt that in view of these
problems claimant was unemployable at that time.

Dr. Holbert, in November 1978 , reported 'that he considered
claimant's injury in August 1976 as one in ,a continuing'
ongoing series of work-related stresses. He noted that
after this incident in August 1976 claimant did not return
to work but also noted that claimant suffered a major heart
attack in December 1976 and would not be returning to work
as a result of that problem-

On April 19 , 1979 , Dr. Oelke reported. that claimant's
myocardial infarction was basically uncomplicated. He-
reported that since his original myocardial infarction,
claimant's heart status had remained very stable. Dr. Oelke
found it difficult to evaluate in terms of exercise tolerance
claimant's condition because he complained he could not

perform the - treadmill test because of back discomfort.
Claimant also stated that it was difficult for him to lie
down. Dr. Oelke reported that in 1977 claimant had undergone'
a treadmill test which had not revealed any abnormalities.
He repo.rted claimant's performance was less than ideal and ;
that claimant did not really have an adequate test to fully,
access his exercise tolerance because the treadmill v;a's
stopped mainly because of claimant's fatigue. Dr. Oelke
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that claimant, at the time the test was stopped, 
did have abnormalities which were consistent with a ciecreased 
blood flow to the heart muscle and narrowing of the ar.teries 
of the heart which claimant had be.cause he hac1 suf:fc, CC(1 a 
rnyocardi al inf arc ti on. It was Dr. Oelke' s opinion that 
based on these changes and the increase in heart rate that 
claimant was definitely going to be limited in his abiJ.ity 
to do certain types of work, such as lifting or strenuous 
physical acti 11ity, even if he were able to and assuming he 
had no back discomfort . 

. Claimant has a service-connectea loss of hear.in,; probl1::m 
in arJdi tion to his other problems. Claimant stated he has 
worked as a teacher of industrial arts, a laborer in a door 
manufacturering plant, a sheet metal fitter, o deep sea 
diver wbi1.e in the service, a vehicle inspector, a L.w 
enforcement officer, an auto body mechanic ond a pipe fitter-­
mi llw right:.. He stated that he i-1c:1s a hic:1h school education 
and had octended a teacher's college for approximately one­
and- ;:1-h:C1 lf years. C.laiman t s ta tcd that he e:-:peri encc:s 
constant low back pain and has pain in both of his b 11tt.ocks, 
the J_e ft side being worse than the right, and has pain clear 
down h:Ls calf and into his foot. He stated he is unaole to 
do any benaing, twisting or lifting. ·He says that he can 
walk only a block and a half, cannot sit for longer than 15 
minutes or stand for longer th.:rn 30 minutes at a time. 
According to claimant, a transcutaneous nerve stimulator 
does provide some ·relief:. 1-lE'. stated that he now uses a cane 
to move around because of the n_umbness in his foot and calf. 
The pain h(: e:.:sieriences in the low back according to claimant 
makes it difficult for him to sleep has caused him to limit 
his acti.vities. He indicated he does not feel he can be 
active on an eight-hour basis as far as his back was concerned. 
~t the time of the hearing, claimant indicated he was taking 
nedicat~.on for his heart condition, but was not tak.ina any 
pain medication for his back_ He stated that he had not 
looked for any work of any type for the last two years. 

The Referee found that claimant was severely crippled 
and cnat there was no way he could do any work. The Referee 
felt ~hat claimant's pain prohibited ~ny retrai~ing or 
v1orki:1q _ The Referee. J:el t. that that heart at tzi ck which 
occurrec on December 12, 1976 cloucled the assessment o[ 

disability and the determination of responsibility therefor. 
The Re Fe r.ee found that based on Dr. Holbert' s November 13, 
1978 i:-<2port. that the major heart attack in December 1976 was 
keepifrJ claimant from re turning to wo1-k. The ReferecJ noted 
that claimant had not been retrained and h~d not lookeJ for 
work. He~ concluded that claimant was permanently unc:i tot.::1lly 
cisableci upon the. occurrence of the heart attack. lle clid 
not find this condition was the :responsibility of this 
ernplcye r l!owever 1 the Referee conclude cl that just prior to 
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reported that claimant, at the time the test was stopped,
did have abnormalities which were consistent with a decreased
blood flow to the heart muscle and narrowing of the arteries
of the heart -which claimant had because he had suffered a
myocardial infarction. It was Dr. Oelke's opinion that
based on these chances and the increctse in heart rate that
claimant was definitely going to be limited in his abiJ.ity
to do certain types of work, such as lifting or strenuous
physical activity, even if he were able to and assuming he
had no back discomfort.

.Claimant has a service-connected loss of hearine problem
in addition bo his other problems. Claimant stated he has
worked as a teacher of industrial arts, a laborer in a door
manufacturering plant, a sheet metal fitter, a deep sea
diver while in the service, a vehicle inspector, a law
enforcement officer, an auto body mechanic and a pipe fittei:--
millwricht. He stated that he has a high school education
and had attended a teacher's college for approximately one-
and-a-half years. Claimant stated that he experiences
constant low back pain and has pain in both of his buttocks,
the left side being worse than the right, and has pain clear
down his calf and into his foot. He stated he is uriable to 
do any bending, twisting or lifting. 'He says that he can
walk only a block and a half, cannot sit for longer than 15
minutes or stand for longer than 30 minutes at a time.
According 'co claimant, a transcutaneous nerve stimulator
does p?uOvide some relief. He. stated that he now uses a cane
to move around because of the numbness in his foot and calf.
The pain he experiences in the low back according to claimant
makes it difficult for him to sleep has caused him to limit
his ac ti.v-ities. He indicated he does not feel he can be
active on an eight-hour basis as far as his back was concerned
At the time of the hearing, claimant indicated he was taking
medication for his heart condition, but was not takina any
pain medication for his back. He stated that he had not
looked for any work of any type for the last two years.

The 
and that
felt tha
v/orkincj.
occurred

Refe.ree found that claimant w'as severely crippled
there v/as no way he could do any work . The Referee
claimant's pain prohibited any re training, or

The Referee felt that that heart attack which
on December 12, 1976 clouded the assessment of

disability and the determination of responsibility therefor.
The Referee found that based on Dr. Holbert’s MovenilDer 13,
1978 report that the major heart attack in December 1976 was
keeping claimant from returning to work. The .Referee noted
that claimant had not been retrained and had not looked for
work. He concluded that claimant was permanently and totally
disabled upon the. occurrence of the heart attack. He did
not find th.i.s condition was the responsibility of this 
employer. However, the Referee concluded that just prior to
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the heart att~ck cl aimant 's disabili ty d ue to the b ack 
problem was nearly total. Therefore , the Referee granted 
claimant an award of compens ation equal to 320° for 100 % 
unscheduled disability for his low back injury . 

BOARD ON DE NOVO REVIm-v 

The Board, after de novo review , modifies the Referee • s 
order. In this ca s e , claimant ' s heart atta ck occurre d afte r 
his industrial injury. The Board wo uld con cur with the 
Referee t ha t this condition was not related to his employment 
and no t related to the injury f or which this claim Wcts 

filed. Likewise , the BO<1.rd woul d concur with the Refe ree 
that t his heart a ttack <1.nd resultin g he art condi t ion does 

· render the claiman t permanently a nd totally d i sabled . 
However, the Board cannot c onsider the sub s equent eve n t in 
determining claimant ' s loss o f wage earning capacity a s 
related to hi s c ompensable i njury . 

Claimant h as a hi gh school education plus one- and- a -
half years of college work and has worked in a variety of 
occupations, some bein g heavy manual l a bor jobs and others 
not being heavy manua l labor jobs. Claimant has not sought 
any work of any t ype f or over t wo years . Dr. Oelke plpces 
certain limitati o ns on c laimant because of his heart c o n d ition, 
such as no l i fting or strenuous phy s ical a c tivity , e ven if 
he were a ble to and assuming he had no back discomfort. Dr. 
Holbert reported claiman t p r obably would not return to work 
because of hi s heart attack . In June 1978 , Dr. Holbert found 
that claimant's back condit ion was· medicall y s tationary . 

The Board, after r e viewi n g and considerin g a l l the 
evidence in thi s case, f inds t h ut th e a ward o f compensr1 tion 
gr.anted by th e Refe ree is excessi ve . The noard doe s not 
find, as the Referee d i d , that j ust prior to his hea r t 
attack the cl a ima nt suffered a tota l loss of wage e a r n in g 
capacity. Bas e:?d on all t h e evi dence in this c<1se , t ;1e Board 
f inds · t h a t cl aiman t has los t a pproximate ly one- half his wage 
e arnin g capac ity and g rants claimant an award of compe~sa t i on 
equal to 160 ° for 50 % unschedul e d disability for his t. .ick 
injury. 

ORD ER 

The order of the Referee , da t ed Ju l y 30, 19 79, is 
rrodified . 

That portion of t h e Referee 1 s order which g r a n ted 
c _laimant compensation equal to 320 ° of t h e maximum allowable 
by law for unscheduled (back) permanent partial di s abil i ty 
on account of th e two [si c] back in juri es of Se ptember 18, 
1974 , as magnifi ed and wors ened by the l ast incident o f 
~ ug~st 13, 19 76, in lieu o f the two previous awards , is 
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the heart attack claimant's disability due to the back
problem was nearly total. Therefore, the Referee granted
claimant an award of compensation equal to 320° for 100%
unscheduled disability for his low back injury.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. In this case, claimant's heart attack occurred after
his industrial injury. The Board would concur with the
Referee that this condition was not related to his employment
and not related to the injury for which this claim was
filed. Likewise, the Board would concur with the Referee
that this heart attack and resulting heart condition does
render the claimant permanently and totally disabled.
However, the Board cannot consider the subsequent event in 
determining claimant's loss of wage earning capacity as 
related to his compensable injury.

Claimant has a high school education plus one-and-a-
half years of college work and has worked in a variety of
occupations, some being heavy manual labor jobs and others
not being heavy manual labor jobs. Claimant has not sought
any work of any type for over two years. Dr. Oelke places
certain limitations on claimant because of his heart condition,
such as no lifting or strenuous physical activity, even if 
he were able to and assuming he had no back discomfort. Dr.
Holbert reported claimant probably would not return to work
because of his heart attack. In June 1978, Dr. Holbert found
that claimant's back condition was medically stationary.

The Board, after reviewing and considering all the
evidence in this case, finds that the award of compensation
granted by the Referee is excessive. The Board does not
find, as the Referee did, that just prior to his heart
attack the claimant suffered a total loss of wage earning
capacity. Based on all the evidence in this case, the Board
finds that claimant has lost approximately one-half his wage
earning capacity and grants claimant an award of compensation
equal to 160° for 50% unscheduled disability for his back
injury.

ORDER

The order of the Referee, dated July 30, 1979, is
modified.

That portion of the Referee's order which granted
claimant compensation equal to 320° of the maximum allowable
by law for unscheduled (back) permanent partial disability
on account of the two [sic] back injuries of  eptember 18,
1974, as magnified and worsened by the last incident of
August 13, 1976, in lieu of the two previous awards, is

-422-
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revers.ed. Claimant is hereby granted an ·award ·of comj:iensationri 
·equal to 160-0 for. 50 9o unscheduled disability for his back · 
injuries .. This awc1rd is ·in lieu of any previous o.wards· 9f 
unscheduled disability granted for these injtirie~.•- · 

The remainder of the Referee's order is affirmed. 

., CIAIM NO.· C 460553 

MIL'ION BCMKER, CIAIMANT 
SAIF, Legal Services, Defense Atty. · 
awn M:>tion Order. 

· June 6, '1980" 
.' 

On May 23, 1973, claimant indi~ated that·he had b:1.l,~t~/u1 
inguinal -hernias. · These we re· surg .1cally repaired. His 
claim was closed and aggravation rights have expired. 

, In ·June 1974·, claimant experienced· o. mass in h·i·s ·rig.ht\· · 
groin area~ • This .was treated conservatively· for .-:1 numbe-r · of· ... 
months. In January 1977, Dr. Warrington reported that clainia.nt 
appeared to be· having a reaction to hi_s· suture. Later,, ... : :. i. 

· · claimant reported a ·thickening· over the pubic symphysis · · .. · ·:. _·: 
· .area. Dr. Warrington felt 'this probably represented ·.:ui.·• ·· . .":•:· .-. 

inflammatory reaction to sutures as a consequence of :his· 
surgery.· Dr. Warrington, in Febr·uary '1978, reported that·: . ··,.: 
the situation did. not require ~u.r:gery, however, if it- flared' 
up again, he felt that exploration and removal of the suture 
was indicated. Dr. Warrington, in early .February 1980, · . 
reported that the mass in the right groin area c·ontinued to 
bother claimant at times and swelled UP and then would 
di9appear. He .recommended this foreign- body be excised·. 

On February 19, 1980, Dr. Thomas Lindell performed an 
exploration of the inguinal ·region with evacuation of clots 
and ligation of a bleeder. Dr. Warrin9ton felt this was a 
continuation of claimant 1 s origirial injury and treatment 
therefor. 

On May 27, .1980, the State Accident Insurance Fu;id 
advised the Board of the above information and indicated it 
would not oppose -an Ow'n Motion Order reopening this claim 
fo,r surgery which was done on February: 20, 19 80_. 

' . 
The Board, after·reviewin9 the evidence in this case, 

finds that the claim should be 'reopened as of February 19, 
1980, the date claimant underwent additional surgery.· · 
Therefore, the Board remands this claim t6 the State Accident 
Insurance Fund for acceptance and payment of compensation as 
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reversed. Claimant is hereby granted an award -of compensation/;
equal to I C'® for. 50% unscheduled disability for his back
injuries.. This award is in lieu of any previous awards’ of
unscheduled disability granted for these injuries..

V

The remainder of the Referee's order is affirmed.

OAIM NO.-C 460553 ' June 6, ‘1980
MILTON BCWKER, CLAIMANT ' '
 AIF, Legal  ervices, Defense Atty.

Motion Order. ; ' : ' y

On May 23, 1973, claimant indicated that;he had bilateral
inguinal hernias. These were' surgically repaired. His
claim was closed and aggravation rights have expired. ,.

In 'June 1974', claimant experienced a mass in his'i'ighi;'
groin area.- This -was treated conservatively for a number of. 
months. In January 1977, Dr. Warrington reported that claimant
appeared to be-having a reaction to his’ suture. Later,:.
claimant reported a thickening' over the pubic symphysis '
area. Dr. Warrington felt "this probably represented an- .
inflammatory reaction to sutures as a consequence of ,'his
surgery. • Dr. Warrington, in February 1978, reported that; .
the situation did-not require surgery, however, if it- flared'
up again, he felt that exploration and removal of the suture
was indicated. Dr. Warrington, in eairly .February 19 80,
reported that the mass in the right groin area continued to’
bother claimant at times and swelled up and then would
disappear. He .recommended this foreign body be excised’.

On February 19, 1980, Dr. Thomas Lindell performed an 
exploration of the inguinal region with evacuation of clots
and ligation of a bleeder. Dr. Warrington felt this was a
continuation of claimant's original injury and treatment
therefor.

On May 27, -1980, the  tate Accident Insurance Fund
advised the Board of the above information and indicated it
would not oppose ^an Own .Motion Order reopening this claim
for surgery which was done on February-20, 1980.

The Board, after reviewing the evidence in this case,
finds that the claim should be 'reopened as of February 19,
1980, the date claimant underwent additional surgery.
Therefore, the Board remands this claim to the  tate Accident
Insurance Fund for acceptance and payment of compensation as
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by law, commencing on Februory 19.,,,. 19 80, .the date 
claimant underwent the additional sur9ery, \:,1-n.d until the 
claim is closed purs\Jant to ORS 65 6. 2 78, less any t:Litc 
worked. 

IT IS SO ORDERED. 

WCB CASE NO. 79-3080 

AGNES J. BRECH, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by Claimant 

June 6, 1980 

Claimant seeks Board review of the Referee's order 
which affirmed a Determination Order, dated l-larch 16, 1978, 
except that part that dealt with the commencement of temporary 
tot~l disability compensation. The Referee ordered temporary 
total disability compenso.tion from the ciate of reopeninq by 
the insurer or June 6, 1978 whichever was earlier. c:Laimant 
contends she is entitled to an award of compensation equal 
to 100% unscheduled disability- for her left hip, leg and 
rig~t knee injury and temporary total disability compenstition 
from ,July 20, 19 77 through March l, 19 7 8 and from November · 
10, .1976 through December 22, 1976. 

FACTS 

Claimant, a 63-year-old motel maid employed by River 
Shore Motel, on November 10, 1976, tripped and fell while 
walking on ~blacktop''. Claimant was hospitalized in early 
Jan~ary 1977 by Dr. Samuel Gill. Dr. Gill diagnosed degenera­
tiv~ arthritis of the left hip, patellofemoral arthritis of 
the ·right knee, old chronic sacral strain, all a99ravat.ed by 
claimant's fall. 

In May 1977, Dr. Arthur Hauge reported claimant had a 
his~ory of diffi~ulty with her left knee, bui had bee~ abl0 
to work. He advised claimant not to qo back to work requirinq 
her ·to be on her feet or "being up and down". It was his 
opiqion ~laimant could not return to her previous job in her 
present condition. Dr. Hauge felt claimant needed u total 
hip replacement and then she miqht be able to get back to 
work, depending on her hip and knee pain. I-le indicated 
claimant limped and used a cane. 

-424-

-provided by law, commencing on February 19.,. 19 80, the date
claimant underwent the additional surgery, ’an.d until the 
claim is closed pursuant to CR 656.278, less any ti-iio
worked.

IT I  O ORDEI^D.

WCB CA E NO. 79-3080 June 6, 1980

AGNE J. BRECH, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order ■
which affirmed a Determination Order, dated March 16, 1978,
except that part that dealt with the commencement of temporary-
total disability compensation- The Referee ordered temporary
total disability compensation from the date of reopening by
the insurer or June 6 , 1978 whichever was earlier. ClLaimant 
contends she is entitled to an award of compensation equal
to 100% unscheduled disability- for her left hip, leg and
right knee injury and temporary total disability compensation
from July 20, 1977 through March 1, 1978 and from November
10, .1976 through December 22, 1976.

IFACT 

Claimant, a 63-year-old motel maid employed by River
 hore Motel, on November 10, 1976, tripped and fell while
walking on "blacktop". Claimant was hospitalized in early
January 1977 by Dr.  amiuel Gill. Dr. Gill diagnosed degenera­
tive arthritis of the left hip, patellofemoral arthritis of
the -right knee, old chronic sacral strain, all aggravated by
claimant's fall.

In May 1977, Dr. Arthur Hauge reported claimant had a
history of difficulty with her left knee, but had been able
to work. Me advised claimant not to go back to work requiring
her to be on her feet or "being up and down". It was his
opinion claimant could not return to her previous job in her
present condition. Dr. Hauge felt claimant needed a total
hip replacement and then she might be able to get back to 
work, depending on her hip and knee pain. He indicated
claimant limped and used a cane.

m

m
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June 1977, Dr. Theodore Pasqucsi 1~eported cluimant 
had a back injury in 197 3 which ho had felt resultccJ i.n 16'5 
impairment of the whole man. Further, claimc1nt h<1cl unclArgonc 

.surgery on·her left foot and in 1970 had fractured her left 
ankle. At the time she was e:..:amined by Dr. P usques i, claimant 
was complaining of left hip pain and right knee pain. Dr. 
Pasquesi felt claimant's condition ~arranted a replacement 
of the left hip. He felt tlaimant's Eall was only in a 
small way responsible for claimant's current hip problem. 
It was his opinion 90% of claimant's hip impairment pre-
existed this industriu.l injury and 10% was due to "agqravation". 
H~ rated the total-irnpuirmcnt of the left lower extremity at 
36% and of the right knee at 10%. 

The claim initially wns closed by a Determination 
Order, dated November 9, 1977, which qni.nted claimant temporary 
total disability from Decr;ieber. 22, 1976 throu9h J:_1ly 19, · 
1977 and compensation·equal to 30° for 20% loss of her·left 
leg and cornpcns~tion equal to 7.5° for 5% loss of her right 
leg. 

In March 1978, Dr. Pasquesi opined claimant could do 
·sedentary work. 

On June 6, 1978, claimant was hospitalized c1nd on June 
7, 1978, Dr. Hauge performed a total left hip replacement. 
By November 1978, Dr. Ilaw:,ie indicated claimc1nt was havinq 
trouble with muscle cramp in her foot and culf. I-le nDtcd 
claimant continued .to limp as shi::: did prior to her surqery 
and was still using a cane. 

Dr. Hau0e, on February 7, 19 79, reported claimant's 
condition was stationary. Claimant complained of hip ~ain 
after walking a block, standing ~n her feet, lifting anything, 
twisting, or bending. She said sittin,:} caused stiffness in 
her left hip and right knee. Dr. l!auc;e did not feel cL1imar.t 
could return to a job which required claimant to be on her 
feet, do "any lifting, bending, or ·twisting etc." He .felt 
claimant, if she returned to work, would have to perform 
very sedentary work. 

A Second Determination Order, dated March 16, 1919, 
awarded claimant additional ternpora.r:/ total ·disability 
compensation and compensation equal to 112° for· 35% unschequled 
disability for her left hip injury. 

l\t the hearinq, claimant testified she has a high 
school education and has worked as a janitor, laborer in a 
cannery, and as i motel maid. Since her injury, she has 
worked on a limited basis for this employer watching the 
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In June 1977, Dr. Theodore Pasquesi reported cluimant

had a back injury in 1973 which he had felt resulted in 16%
impairment of the whole man. Furtheir, claimant had undergone
.surgery on'her left foot and in 1970 had fractured her left
ankle. At the time she was examined by Dr. Pasquesi, claimant
was complaining of left hip pain and right knee pain. Dr.
Pasquesi felt claimant's condition warranted a replacement
of the left hip. He felt claimant's iTall was only in a
small way responsible for claimiant's current hip problem.
It was his opinion 90% of claimant's hip impairment pre­
existed this industrial injury and 10% was due to "aggravation"
He rated the total•impairment of the left lower extremity at
36% and of the right knee at 10%.

The claim initially was closed by a Determination
Order, dated November 9, 1977, v/hich granted clairriant temporary
total disability from Decmeber.22, 1976 through July 19,'
1977 and compensation-equal to 30° for 20% loss of her-left
leg and compensation equal
leg.

to 7.5° for 5% loss of her right

In March 1978, Dr. Pasquesi opined claimant could do 
sedentary work.

m

On June 6, 1978, claimant was hospitalized and on June
7, 1978, Dr. Hauge performed a total left hip replacement.
By November 1978, Dr. Hauge indicated claimant was having
trouble with muscle cramp in her foot and cal’f. He noted
claimant continued ,to limp as she did prior to her sui'gery
and was still using a cane.

Dr. Hauge, on February 7, 1979, reported claimant's
condition was stationary. Claimant complained of hip pain
after walking a block, standing on her feet, lifting anything,
twisting, or bending.  he said sitting caused stiffness in
her left hip and right knee. Dr. Hauge did not feel claimant
could return to a job which required claimant to be on her
feet, do "any lifting, bending, or 'twisting etc." He.felt
claimant, if she returned to work, would have to pe^rform
very sedentary work.

A  econd Determination Order, dated March 16, 1979,
awarded claimant additional temporary total disability
compensation and compensation equal to 112° for 35% unscheduled
disability for her left hip injury.

#

At the hearing, claimant testified she has a high
school education and has worked as a janitor, laborer in a
cannery, and as 'a motel maid.  ince her injury, she has
worked on a limited basis for this employer watching the
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taking· calls and rentins; motel rooms. Part of t;.1-,e 
reason for her limited work is that she receives socia~. 
security and does not want her ecJ.rni ri.c;s from work to ~1 ff:cc t 
it. She said she is not permarie~ily and totally dis~bl.ed, 
but feels she is entitled to comp~ns~tion equal to lOOi . 
unsc~eduled disability since she· ~ap only work one day p~r. 
week. From July 1977 until Maren 1978 claimant said she did 
not-. seek any treatment from any c1octors .. 1\.t the hearin9, .", 1 : 

she testified she could only walk 1-1/2 blocks and could noE ... 
squat. She said her left ti.1iqh was sore a;1d her riqht kneel•:''. 
was painful, but she does not- USG any pain· medication anc:W1[111 

t - - 1 f 'I ' ' f I ' 

uses a cane occas1.ona lly. ;, i' ,.(111 

' The cl~im was voluntari!y ,reopened on M~rch l, 1978 by 
the carrier. : , 

The Referee found claimant had failed to prove her 
entitlement· to temporary total clisctbil.ity compensotior. from 

• • I If • 

,July 19, 19 7 7 un ti.1. her claim was reopenr:id by the carrier. 
Therefore, the Referee affirmed the Determination Order and 
allowed temporary total disabiJ.ity compensatio~ from ~he 
~ate of reopening or June 6, 1978, whichever was earlier. 

BOARD ON DE NOVO ·REVIE\•J 

The Board, a£ ter de novo review, a .f firms the Pc L'eree' t3 

order. The preponderance of the evidence indicates claimant's 
award of p·errnanen t ·par ti.al disu!Ji l.i ty cornper:st1 tion for her 
hip and knee are correct. She returned to the same employer 
and was given 2t seden'i:ary job at which she limits h8J~ Hork 
so as not to affect her· social security benefits. The Board 
finds that after reviewing all of the evidence in this case, 
the awards granted by the Determination Orper are correct~ . 

• ! 

Regarding claimant's contention she is entitled to 
additio~al temporari total di~a~tt~~~ ·~~W~~~~~~ion, the 
Boird finds claimant has failed to establi~h her entitleDent 

' . . . ' 
to it. There is no proof claiman_t .is erititlec] to terr:po:r.a.~y 1 
total disability after July 19, 1977 and bef:01~e the claim 
was reopened by the insurer. Therefore, the Board af:Eirms 
the Referee's order. 

ORDER 

The Beferee's order, dated September 18, 1979, 1s 
affirmed. 
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desk, taking calls and renting motel rooms. Part of t
reason for her limited work is that she receives socia
security and does not want her earnings from work to :i
it.  he said she is not permanentiy and totally disab
but feels she is entitled to compensation equal to 100
unscheduled disability since she can only work one day
week. From July 1977 until MarcH 1978 claimant said s
not- seek any treatment from any doctors.. At the heari
she testified she could only walk 1-1/2 blocks and cou
squat.  he said her left thigh was sore and her right
was painful, but she does not use any pain' medication
uses a cane occasionally. :• " i'

f fect
,le d,
Cl
per,

he did
-'.'U

Id not,
knee I'

andi'l["

The claim was voluntarily, reopened on March I, 19 78 by 
the carrier. ‘ - . i i , , ' •

The Referee found claimant had failed to prove her
entitlement to temporary total disability compensation from
July 19, 1977 until her claim was reopened by the carrier.
Therefore, the Referee affirmed the Determination Order and
allowed temporary total disability compensation from the
date of reopening or June 6, 1978, whichever was earlier.

BOARD ON DE NOVO -REVIEV'J
The Board, after de novo review, affirms the P.CLe.ree’s

order. The preponderance of the evidence indicates claimant's
award of permanent partial disability compensation for her
hip and knee are correct.  he returned to the same eniployer
and was given a sedentary job at which she limits her v;ork
so as not to affect her social security benefits. The Board
finds that after reviewing all of the evidence in this case,
the awards granted by the Determination Order are correct.

Regarding claimant's contention she is entitled to
additional temporary total disabili^ty ’ejampenaation, the
Board finds claimant has failed to establishi her entitiein

. - . _ . ' • . * ■ient
to It . There is no p.roof claimant is entitled to teiriporary
total disability after July 19, 1977 and before the claim
was reopened by the insurer. Therefore, the Board aiitirms
the Referee's order.

#

#

ORDER
The Referee's order, dated  eptember 18, 1979, i;

affirmed.
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WCB CASE NO.· 78-1370 

WILMA CHARLES, CLAIMANT 
Ringo,,wa~lton & Eves, Claimant's'.Attys. 

'·'.l/: ' SAIF, legal Services, Defense Atty. 
Request fc/r Review by the SAIF · 

June 6, 1980 

- .. ' ~ : The State Accident Insurance Fund (Fund) seeks Board 
review of t~at portion of the Referee's order which 0ranted 
claimant an awarc1 of compensation equal to 96 ° for 30% 
unscheduled disability for hf r back in Jury. 'l'he Fund: contends-, 

·that no award for unscheduled disability should have been 
rm.de. 

FACTS 

Claimant, a 43-year-old poultry processin9 plant employee, 
alleged that her work on the processinq line on 7\uqust 30, 
1976 caused her· to develop pain in both hands, bot~ arms and 
her·back. Dr. Thomas Martens diagnosed right carpal tunnel 
syndrome and recurrent lumbosacral s;:iine strain. An E'MG 
te·st by Dr. Throop was interpreted as beinq mildly abnormal 
and indicative of a mild carpal tunnel sync1rorne bil at era lly. 
;After conservative treatment, clair0.ant unden..rent a carpal 
tunnel decompression of the left on iianuury 18, 1977 which 

·was -performed by Dr. Marten~. 

Claimant had a prior injury in 1971 when she fell jnd 
broke her tailbone and was off work six weeks. I~ 1974· she 
suffered tendinitis of the left arm and was off work six 
weeks. Seh received no permanent partial disability award 
from either injury. 

In Auc1ust 1977, !Jr. l·1arteLs reported that clo.inv,n::. 
continued to complain of rninirnc:tl stre,HJth in her left qri.p. 
She also indicated she had minimal discomfort in her right 
hand and some discomfort between her shoulder blades and in 
her neck. Dr. Maitens fel~ that claimant 1 s condition was 
medically stationary and that she required no fur th er trea f_­
me,nt _other than grip strengthening exercises. _He fe] t she 

. was unable to return to her- previous, ernploymer.it becaw::.e of 
the strenuous use of the upper e~tr~mities that was re~uired; 
Dr. Martens_ could not' explain - the marked weakness in her , 
grip ~trength in her left wrist . 

Dr. Victoria Azavedo, of the Disability Prevention 
.Center, in Nbvembet 19JJ, reported that cl~imant complained 
of pain in both hands with more severe pain in the le f:t. than·· 
the right, problems dr6:pping tl:-'i'ings, pain in the uppE!r and· . 
lower -back and the fact that ·both of her arms "go to :,,l.eep" ., 
Dr. Susan Means, a psychologis f'• at the Disability Prevention 
Center, report~d that claimant ha~ a very indifferent-
pa~si ve attitude and did not appear to want· to get involved 
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June 6, 1980WCB CA E NO.- 78-1370

WILMA CHARLE , CLAIMANT
Ringo, . WaTton & Eves, Claimant' s .Attys
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund' (Fund) seeks Board
review of that portion of the Referee’s order which granted
claimant an av/ard of compensation equal to. 96° for 30%
unscheduled disability for her back injury. The Fund'contends-
that no award for .unscheduled disability should have been
•made.

FACT 

Claimant, a 43-year-old
alleged that her work on the
1976 caused her’ to develop pa
her'back. Dr. Thomas Ma.rtens
syndrome and recurrent lumi:)os
test by Dr. Throop was interp
and indicative of a mild carp
iAfter conservative treatment,-
tunnel decompression of the 1
'was performed by Dr. Martens.

poultry processincj plant employee,
processing line on August 30,
in in both hands, both arms and
diagnosed right carpal tunnel

acral spine strain. An FMG
reted as being mildly abnormal
al tunnel syndrome bilaterally.
claimant underwent a carpal ''

eft on January 18, 197 7 v/liich ■

Claimant had a prior injury in 1971 when she fell and
broke her tailbone and was off work six weeks. In 1974- she
suffered tendinitis of the left arm and was off work six
weeks.  eh received no permanent partial disability award
from either injury.

In August 1977, Dr. Martei.s reported that claim/inl
continued to complain of minimal strength in her left gri.p.
 he also indicated she had minimal discomfort in her right
hand and some discomfort between her shoulder blades and in
her neck. Dr. Martens felt that'claimant’s condition was
medically stationary and that she required.no furthe.r treat­
ment other than grip strengthening exercises. .He fe.lt she
was unable to, return to her' pre-vious., employment because of
the strenuous use of the upper extremiities that was required:
Dr. Martens could not' explain'the marked weakness in her
grip strength in her left wrist.

Dr. 'Victoria Azavedo, of the Disability Prevention
.Center, in November 19.7J, reported that claimant complained

both hands with more severe pain in the left.than
problems dropping things, pain in the upper and-
and the fact that both of her arms "go to sleep".:

Means, a psycholog-ist‘ at the Disability Prevention

of pain in
the right,
lower-back
Dr.  usan
Center, reporte.d that claimant had a very indifferent-
passive attitude and did not appear to want to get involved
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c.rnythinq which ma'/ increase her ph';'sical [ur:ct.ion.i.nq. Dr. 
Azevedo opined that claimant had a sl{ght ~o moderate 
physical impairment anc"i that p.;ycho.lo 0i er.\.!. factors c1.1. .~ o 
contributed to claimant's \rocati.or:ial ir:;pairmcnt_. Cl mant' s 
IQ was average. Based on the vocational team's eva]uation 
of clc1imc1nt, they c1iri not rnakt:c c1n:1 rccornrnendotiorr clue to . 
lack of claimant's motivation to work. Dr. i-Iear,s fe .it t.ha t 
clairnan t was l.imi tee] to liqht to !11<:;cLi. l,Tll work \·Ii th no repcti-
ti ve bendinc1, lifting, or t:.\vist:.ir1c1. Dr. !-ieans cpineci thaL 
claimant had not gainecl anythinq from her atU.!ndanc2 ;,t the 
Disability Prevention Center. 

In Januarv 1978, !Jr. Hai-tens ac:,1in reoortcd clai.1,kmt's 
_' co'_ndition was ~edically ~,taticma;:y- ,~nd sl~eL co1_1ld enc;ac;c in 
any occupc:ition that did not require ~;; t re n uous and repc ti l:i vc 
use of her upper extremities or repetitive bendin9, li~ting, 
twisting and prolon,Jec1 st,:ine1i1FJ o.,.- ,·1,:1lkinci. Ile ur9ccl clai1,ia11t 
to contact a vocational rehc:ibilitation officer for job 
placement. 

The claim was initially closoc1 by a Determination 
Order, elated Febrt,ary 8, J.978, which awarded clai-.r1c1nt cemporary 
total disability cornqensation anc1 compe;-i.sation equal t:.o 7.5° 
for 5% loss of her 10ft h,rnct ( t:orearrn). The F'ielc1 Services 
Division service coorcli,1a.tor, in Fcbi:uary 1978, closcc.i 
claimant 1 ::; file. It was .::cportcd b'/ t.:hc ::;erv.i.ce coor(:in:itor 
that claimant did n·ot w,1nl their sCrvicC:s. In 1\;arch J 97 8, 

claimant was advised of c1 non-1.-cferrdl of voc,1tio1vtl ,0 i:;s.i.,-;l::,-:-:ncc. 
This is based on a F'.ielc1 Serv.i.r::es Division cvc1l uat.~on ,_hat 
claimant had minimal dis c1bi 1 i ty which \•.:oulc: · not rrevcn ~: he :r: 
from re I.:: urning to work. Further, the' record,; inclica tcd 
claimant had prev:ious work (c>}:periencc in a variety of jobs. 

Dr. Richard LaFrancc, in 1\;_xil 1978, n-::portcd 'c.<Laimant 
complained of difficulty with her left arrn and hand a~d low 
back pain.· Dr. LaFrance thouql1t that clc1ir:1ant 1 s history 
seemed most consistent with bi L:itera1 thoracic outlet ,incl 
possibly bi.latera.l carpal tunn0l syndrome:,;. fie felt t:.IH:.:ce 
was· also some pos sibi lit',' of a CS-6 ra clic ulopa thy on the 
left. Further; he · fe J. t claimant h,:1d chronic 101.•1 bad: ;J,i .i.11 , 

possibly secondary to · the scoliosis condition and c:cpress ion. 
Ei'1G testin~J on i·lay 5, 1978 rev12alcc1 c1 ,iilc1 -dcqreo of'"s:ciwin'::1 
across the left carpal tunnel. Other'porL~ior1s of the s·tudy 
were normal. 

In May 1978; a counselor ~ith Vbcational· Plan~ing 
Consul tan ts reported clai_rnan t had attended a· workshop ,:1nd 
indicated she had no successful work experienc~s, no skills 
and nowhere to go as far as a job was concerned. He reported 

· that claimant was lookin~J for jobs driving such as taxiing 
people a round who had disabilities, bein9 a utility rn0tei: 
reader, workinsJ for u. -bus service, or bein9 a parts runn12r. 
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in anything v;hich may increase iier ph.ysical functiojiino. Dr.
•Azavedo opined that claimant had a slight to moderate
physical impairmient and that psychological factors also
contributed to claimant's vocational impairment. Claimant's
IQ was average. Based on the vocational team's evaluation
of claimant, they did not make any rcconimendatioir due to •
lack of claimant's motivation to work. Dr. rieans felt that
claimant was limited to light to medium v;ork with no repeti­
tive bending, lifting, or twisting. Dr. Means opined that
claimant had not gained anything from her attendance at the 
Disability Prevention Center.

In Jcinuary 1978, Dr. Martens again reported claimant's
condition was medically stationary and she could engage in
any occupation that did not require strenuous and repetiiiive
use of her upper extremities or repetitive bending, li!:ting,
twisting and prolonged standing or walking. He urged claimant
to contact a vocational rehabilitation officer for job
placement.

The claim was initially closed by a Determination
Order, dated February 8 , 19 78, v.'hich ^iwarded claimant cemporary
total disability compensation and compensation equal to 7.5°
for 5% loss of her left hand (torearm)

m

'rl1e Fie 1 d S e.i:vices
Division service coordinator, in February 1973, closed
claimant file. It v;as reportC' by :he se r vi ce cooi'dina tor
that claimant did not v;ant their service's. In March 197 8,

claimant was advised of a non-ro ferra.l of vocational assistance
This is based on a Fie.ld  ervices Division evaluation chat
claimant had minimal disability which would-not prevenu her
from returning to work. Further, the‘records indicated
claimant had previous work experience in a- variety of jobs.

#
Dr. Richard LaFrance, in April. 19

complained of difficulty with her left
back pain.' Dr. LaFrance thought that
seemed most consistent with bilateral
possibly bilateral carpal tunnel syndr
was also some possibility of a C5-6 ra
left. Further; he-felt claimant had c
possibly secondary to 'the scoliosis co 
EiMG testing on May 5, 1978 revealed a^
across the left carpal tunnel. Other^
were normal.

78, reported 'claimant
arm and hand and low

claimant's history
thoracic outlet and
omes. He felt there
diculopathy on the
hronic low back pain,
ndition and depression
mild -degree of‘‘slowing
portiohs of the study

In May 1978,! a counselor with Vocational' Planning
Consultants reported claimant had attended a* workshop and
indicated she had no successful work experiences, no skills
and nowhere to go as far as a job was concerned. He reported
that claimant was looking for jobs driving such as taxiing
people around who had disabilities, being a utility meter
reader, working for a-bus service, or being a parts runner.
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Mr. Don Willi a ms , a counselor with t he Corvallis Rehabili ta­
tion office, on June 1 , 1978 , r epor ted he felt clai mant 's 
disability may b e cons iderably more t han mini mal and h e had 
been unable to iden tify any marke table skills . He fel t, in 
view of claimant 's physi ca l limita tions , lack of education, 
lack of high a p titudes , lack o f transfe r able work e x perience 
and current moti vation , he would reque st reconsider ation of 
a re fe rral f o r vocational reh abilitat ion f o r cla i ma n t. Th i s 
was done and o n J u ly 1 9 , 1978 c laimant was advised that she 
was again not referred for voca tional assistance becaus e 
thei r fil e indi cate d tha t with claima nt's prior work e xe ri e nce 
s he should be able to re-en ter t he lab or ma rket a t a modified 
j ob. 

The Ortho paedi c Consultants , in Pebruary 1979, reported 
that claimant had many compla ints of pa i n. She i ndica ted 
s he had numbness , pai n and weak nes s in her arms , pain in the 
ne ck, radi a ti ng i n to the cervical and dorsa l spine and 
chronic b a ck pa in and diffuse a~ thral gias in h e r ha nds , 
e lbows a nd kn ees . Their diagnosis was a ch r o n i c cervical , 
dorsal and l umbar strain f rom claiman t I s h istory , s e ve re 
f unctional overlay , and s t atus post-operative carpal tunnel 

re pair . I t was their opinion t hat cL:iimant 's conclitio n wt1s 
s t ationa r y an d no further t r ec1.tmcn t was r e commende d . Tt was 
t hei r opinion that claimant did not appear to be int c:11..-!S ted 
i n work in g . They found no medi c al re;rnonable relat ion s hip 
between h e r job in th e poultry processing plant and h cc neck 
an d back compl a in t s . They did feel that he r carpal tunnel 
syndrome . was related to he r work . 

At the heari n g , claima nt testified she ha s weaknes s and 
numbness i n her legs , numbness in her arms , wrists and 
hands. She complained o f pain in her upper and lower buck , 
a tenden c y to drop thi n gs , a nd difficulty with her elbows 
and k nee j o ints. Claimant stated th at her problems W.! re had 
for seve r al days be fore she f inally terminated he r job ~ n d 
t hey did no t r e solve af t er. she we n t home . She ind icu. ted she 
ha d s ough t wor k wi th var ious employers but had been unsuccess­
fu l o btaining a j o b. Claim~nt stated she can d rive on l y a 
li tt le while witho u t developing pain in he r arms a n d h a nds. 
Accord in g to claimant, this pain cause s h e r di ffi colty in 
sleepi n g . She sai d he r job with this employer was '' qu t ting" 
chicke ns that came by h an~ring upside down. She indi cate d s h e 
was doing approximately 58 chickens a min u te . She s aid she 
was, at t he time of the hearing , seein g no doctor for t r eat­
ment fo r her var i ous complaints and was t a ki n g no pain 
medi cation. 

Claiman t h c:1s an eighth grade cd UC<el tion wi th pus t work inq 
e xperience i n farming , deliverin g Lnmdry , working i n .i 

machine shop, elect ronics assembly work and in t he chicken 
p lant. 
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Mr. Don Williams, a counselor with the Corvallis Rehabilita­
tion office, on June 1, 1978, reported he felt claimant's
disability may be considerably more than minimal and he had
been unable to identify any marketable skills. He felt, in 
view of claimant's physical limitations, lack of education,
lack of high aptitudes, lack of transferable work experience
and current motivation, he would request reconsideration of
a referral for vocational rehabilitation for claimant. This
was done and on July 19, 1978 claimant was advised that she
was again not referred for vocational assistance because
their file indicated that with claimant's prior work exerience
she should be able to re-enter the labor market at a modified
job.

The Orthopaedic Consultants, in February 1979, reported
that claimant had many complaints of pain.  he indicated
she had numbness, pain and weakness in her arms, pain in the
neck, radiating into the cervical and dorsal spine and
chronic back pain and diffuse arthralgias in her hands,
elbows and knees. Their diagnosis was a chronic cervical,
dorsal and lumbar strain from claimant’s history, severe
functional overlay, and status post-operative carpal tunnel

repair. It was their opinion that claimant's condition was
stationary and no further treatment was recommended. It was
their opinion that claimant did not appear to be intcuL.-sted
in working. They found no medical reasonable relationship
between her job in the poultry processing plant and her neck
and back complaints. They did feel that her carpal tunnel
syndrome was related to her work.

At the hearing, claimant testified she has weakness and
numbness in her legs, numbness in her arms, wrists and
hands.  he complained of pain in her upper and lower back,
a tendency to drop things, and difficulty with her elbows
and knee joints. Claimant stated that her problems were bad
for several days before she finally terminated her job and
they did not resolve after she went home.  he indicated she
had sought work with various employers but had been unsuccess­
ful obtaining a job. Claimant stated she can drive only a
little while without developing pain in her arms and hands.
According to claimant, this pain causes her difficulty in
sleeping.  he said her job with this employer was "gutting"
chickens that came by hanging upside down.  he indicated she
was doing approximately 58 chickens a minute.  he said she
was, at the time of the hearing, seeing no doctor for treat­
ment for her various complaints and was taking no pain
medication.

Claimant has an eighth grade education with past working
experience in farming, delivering laundry, working in a
machine shop, electronics assembly work and in the chicken
plant.
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The Referee, after reviewing all the evidence, found 
that claimant was entitled to ar,· award of compensation equal 
to 9 6 ° for 30 % unscheduled disability to her back, 15 ° for 
10 % loss of use of the left hand and 15 ° for .10 % loss of use 
of the right hand; these awards are to. be in lieu of the 
_previous awards. The Referee also granted claimant attorney 
a fee not to exceed 25% of the increased compensation. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, reverses the Referee's. 
award of unscheduled disability·in this case. The Board 

.finds no medical evidence in this case which connects claimant's 
:present back pain to any industria1 injury exposure in 1976. 

Dr. LaFrance opined that claimant's scoliosis is, in fact, 
the cause of her back pain. The Orl:hopaedic Consul tDnts do 
not find that claimant's back or n~ck pain is related to her 
work. Further.,· the· I3oard finds that there is no proof: of 
any loss of wage earning capacity as a result of cl~imant's· 

. back pain. TherefQre, the Board woqld reverse the Referee's 
award of compensation equal to· 96 ° for 30% unscheduled 
disability to claimant's back. 

ORDER 

The Referee's order, dated October 3, 1979, is rnoclifie9. 

. That portion of the Referee's order which granted 
claimant compensation equal to 96° for 30% unscheduled 
disability. is reverse·d. 

The remainder of the Referee's order is affirmed. 

WCB CASE NO. 78-4009 

KENNETH CLINKENBEARD, CLAIMANT 
Cramer & Pinkerton, Claimant's-Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

June 6, 1980 

On July 31, 1979, the Board entered its Order on l'.;:}view 
which affirmed and adopted the Referee's order which affirmed 
the State Accident Insurance Fund's denial of cl~imant's 
clai~ for systemic lupus erythematosus and atrial melitis 
and affirmed the Determination Order for claimant's ac;cepted 
pneumonia condition. This Board's order was.appealed to the 
Court of Appeals. 
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The Referee, after reviewing all the evidence, found
that claimant was entitled to an' award of compensation equal •.
to 96® for 30% unscheduled disability to her back, 15® for 
10% loss of use of the left hand and 1'5® for 10% loss of use
of the right hand; these awards are to be in lieu of the 
previous awards. The Referee also granted claimant attorney
a fee not to exceed 25% of tlie increased compensation.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's,
award of unscheduled disability‘in this case. The Board
finds no medical evidence in this case which connects claimant's
present back pain to any industrial' injury exposure in 1976.

Dr. LaFrance opined that claimant's scoliosis is, in fact,
the cause of her back pain. The Orthopaedic Consultar'.ts do
not find that claimant's back or neck pain is related to her
work. Further,- the Board finds that there is no proof of
any loss of wage earning capacity as a result of claimant's-
back pain. Therefore, the Board would reverse the Referee's
award of compensation equal to'96® for 30% unscheduled
disability to claimant's back.

ORDER

The Referee's order, dated October 3, 1979, is modified.

That portion of the Referee's order which granted
claimant compensation equal to 96® for 30% unscheduled
disability-is reversed.

The remainder of tlie Referee's order is affirmed.

m

June 6, 1980WCB CA E NO. 78-4009

KENNETH CLINKENBEARD, CLAIMANT
Cramer & Pinkerton, Claimant's-Attys.
 AIF, Legal  ervices, Defense Atty.
Order On Remand

On July 31, 1979, the Board entered its Order on Review
which affirmed and adopted the Referee's order which affirmed
the  tate Accident Insurance Fund's denial of claimant's
claim for systemic lupus erythematosus and atrial melitis
and affirmed the Determination Order for claimant's accepted
pneumonia condition. This Board's order was,appealed to the
Court of Appeals.

.-430-
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Court of Appeals, in an opinion fi le6 1·'ebru,. 1·,,: 19, 
1980, helG that a stipulation entered into by the part~0s 
resolved any questions of cornpensability. The Court r~versed 
the Board's order and remanded this claim to it to det~rmin~ 
the extent of claimant's i::Usability. On ~1arc·n 31, 1980, the: 
Judgment and Mandate in this cuse was Lssued. 

The Board, after reviewing this case in ~ight of ~he 
Court of Appeals decision, finds claimant is perm.::in<:-,n t::i y an(. 
totally disabled. The totality of the mec1icai evidoncc 
establishes this as claimant's disability. In September 
1978, Dr. Morrison reported claimant was unable to perform 
any useful work and had ~o respiratory reserve~ Claimant 
complained of joint pain, chest pain and shortne.ss of breath 
on exertion of the most "trivial type". Claimant is now in 
his early 50's and has worked as a logger. Clai~ant testified 
he tried to return to work in the woods, but could noc 
because of his breathing difficulty. Claimant indicated he 
continued to have dif ficu1 ty breathing and had c1i f f:icu1. ~:y 
doing much of anythinq because of it. This award is effective 
May 28, 1978, the last date for which temporary total ciiability 
compensation was paid. Claimant's attorney is entitled to a 
fee · for prevailing in overcominq the denial and a fee out OL 
the increased _compensaticin. · 

ORDER 

Claimant is hereby granted an award of compensatjcn fo, 
permanent total disability effective May 28, 1978. 

€laimant's attorney is granted as a reason~blc ~tcorn0;'s 
fee a sum equal to $1,250 for prevai 1 inq on ovorcomi n~i the 
denial and a fee equal to 25 % of t.hc increased compens_c1 tion_ 
granted by this order not to exceed $3,000. 

-431-

The Court of Appeals, in an opinion fileci februa!V 19,
m 1980, hela that a stipulation entered into by the part.les

resolved any questions of compensability. The Court reversed
the Board's order and remanded this claim_ to it to determine
the extent of claimant's 'disability. On March 31, 19 80, the 
Judgment and Mandate in this case was issued.

The Board, after reviewing this case in light of uhe
Court of Appeals decision, finds claimant is permanent:!'/ anc,
totally disabled. The totality of the medical evidence
establishes this as claimant's disability. In  eptember
1978, Dr. Morrison reported claimant was unable to perform
any useful work and had no respiratory reserve-. Claimant
complained of joint pain, chest pain and shortness of breath
on exertion of the most "trivial type". Claimant is now in
his early 50's and has worked as a logger. Claimant testified
he tried to return to work in the woods, but could noc
because of his breathing difficulty. Claimant indicated he
continued to have difficulty breathing and had difficulty
doing much of anything because of it. This award is effective
May 28, 1978, the last date for whi'ch temporary total diabiiity
compensation was paid. Claimant's attorney is entitled to a
fee for prevailing in overcoming the denial and a fee out of
the increased .compensation.

ORDER

Claimant is hereby granted an av;ard of compensation for
permanent total disability effective May 28, 1978.

fee
Claimant's attorney is granted as a. reasonable t corn<'^y

a sum equal to $1,250 for prevailing on overcoming the
denial and a fee equal to 25% of the increased compensation
granted by this order not to exceed $3,000.
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NO. C 121906 June 6, 1980 

LOUIS CROSS, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

On April 16, 1968, claimant sustained a compensn~]c 
injury to .his neck. The claim was initially closec~ l):_' a 
Determination Order, dated January 19, 1970, and claim~~t•s 
aggrav~tion rights have expired. 

On March 21, 19 8 0, Dr. William Srni th reported tl1u t in 
his opinion claimant's neck condition had worsened si~ce the 
surgery in early 1970. He fi;;;lt that clain1ant 1 s cur.rent 
problems were related to his industrial injury. He i~dicated 
that he had again operated on claimDnt .on January JJ, 1980. 
He felt that claimant would be of:f work until he sho•.•:2d 
enou9h improvement and less pain. liG recommei1e1ec1 that timE. 
loss beg.in sometime in December 19 79 \·:hen claim.::in t · had noted 
the onset of his recent sympt9ms. 

Claimant, by and through his attorney, on .i\(xi J. i G, 
19 80 1 requested the Board to reopen his -claim under i ::.s own 
motion jurisdiction. On April 22, 1980, the Board requ0sted 
.the State Accident Insurance Fund (Funcl) to advise it oE its 
·position with respect to claiman·t's request. On April 28, 
1980 1 the Fund reported that it did not have enough evidence 
to make a detennination in this case and indicated it: would 
need additional information bef6re it could advise the Board 
of its po"si tion. An independent examination. was scheci.t:lecl 
for March 21, 19 80. The Fund,. as of the date of this order; 
has not yet responded to clai111ant's request. 

'l'he Board, after reviewinq the reports ?ubmitted to it 
in this case, finds that the evidence is sufficient to 
warrant a reopening of this claim under its own motion 
jurisdiction at this time. Therefore, the Board orders that 
this claim be .remanded to the State ·Accident Insurance Fune 
for acceptance and payment of compensation and other be:-:efits 

provided by la~, effective Jan~ary 30, 1980, and until. 
closed pursuant to ORS 656.278. It is further ordered that 
claimant's attorney be granted as and for a reasonabl0 
attorney's £:ee in this case a sum equal to 25';, of the ~ ncrei.1: .. ec! 

. tempora~y total disability compensation not to exc?ed $750. 

IT IS SO ORDERED. 
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-CLAIM NO. C 121906 June 6, 1980

LOUI CRO  , CLAIMANT
Galton, Popick &  cott, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On April 16, 1968, claimant sustained a compensaa.l-a
injury to .his neck. The claim was initially closed o'/ a
Determination Order, dated January 19, 1970, and
aggravation rights have expired.

:laimant' s

On March 21, 1980, Dr. William  mith reported that in
his opinion claimant's neck condition had worsened since the
surgery in early 1970. Me felt that claimant's current
problems v.'ere related to his industrial injury. He indicated
that he had again operated on claimant on January 3.1, 1980.
He felt that claimant would be off v;ork until he showed
enough improvement and less pain. lie recommended that time 
loss begin sometime in December 1979 when claimant had noted
the onset of his recent symptoms.

Claimant, by and through his
1980, requested the Board to reope
motion jurisdiction. On April 22,
•the  tate Accident Insurance Fund
position with respect to claimant'
1980, the Fund reported that it di
to make a detemination in this ca 
need additional information before
of its position. An independent e
for March 21, 1980. The Fund, as
has not yet responded to claimant'

attorney, on April 15,
n his claim under ics own
1980, the Board requested
(Fund) to advise it of irs 
s request. On April 28,
d not have enough evidence
se and indicated it would
it could advise the Board

X clmi nation, was scheduled
of the date of this order;
s request.

The Board, after reviewing the reports submitted to it 
in this case, finds that the evidence is sufficient to 
warrant a reopening of this claim under its own motion
jurisdiction at this time. Therefore, the Boa.rd o.rders that
this claim be .remanded to the  tate -Accident Insurance Fund
for acceptance and payment of compensation and other benefits

provided by lav.^ effective January 30 , 19 80, and unti.l.
closed pursuant to OR 656.278. It is further ordered that
claimant's attorney be granted as and for a reasonable
attorney's fee in this case a sum equal, to 251 of the .'ncrea;,.ecl
temporary total disability compensation not to exceed $750.

IT I  O ORDERED.

#

m
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1 .. t t 'i!I I'.: 

WCB CASE Nq,~ 
' 

79-1812 

A.J. HUGHES, CLAIMANT 
A. Thomas Cavanaugh, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by Claimant 
Cross-a9peal by the SAIF 

• ' • j ., 1 •j 

' . J . ' ,. 

June 6 , · 1-9 8 0 

Claimant and the State hcci c1en t I :1s urance Fund ,,i rnd) 
seeks Board review of the Referee's orclcr.' which c.1ffirmccl th,_c 
Funcl. 1 s denial of claimant's ri9ht ankle injury, 1rantecl 

. claimant an award of additional comrc,nsu.tion ,i;cl,ial to ·32° 
for 10% unscheduled disability for his back i.nju=y 2nd 
denied cl.airnant any additional temporory tOlDl disobiJity 
cornpensc;tion. Claimant cont:.en6s he proved his ,_-.i_qht ;1nklE: 
in:; ury was compensable, that·. he is c,:ti tled to a,1 - E,c:dL:io,1cil 
award of perrnanen t parti a 1 cLi.s abi lit'/ :ind was en ti tl,c c"t tc 
penal ties and a ttorne:y' s fees. The Ft,;,d con t.0:~;Js th,c· ,,w.1.rc.;_ 
of permanent partiaJ disc-:1bility qrantcd by thee r;c:iter:;-1i;,ati::ir: 
Order wa~~ corr£!Ct and the inc1·case c_;rat! tec1 bv the Re :'cree 
was not supported by the evidence. 

Fll.CTS 

Claimant, a 52-year-old backhoe operator with h0ffman 
Construction Company, on Decembe c 5, ltJ 7 7, in :i un~ (1 hi:; back 
when while climbing off of a backhoe he slJ.pp0d and i;1Jure~ 
his back. <::'lairnan t cou lc1 not wod: the next day. Dr. !\,,ton 
Eilers dia•gnosed a low back sprain. X-rays revealecl "quite 
a bit of degenerative aLthritis". 

Or. J,ohn Nelson performed c1n EMG test in Janiv.try 1978 
and reported no positive findings. 

In ~-1arch 1978, De. Eilei~s indic,-1t:<2d clairn·:int had •:)peratecl 
a backhoe for 15 years. lie [C?j t if claimant continue,:;· Lo 
have back pain he would be unabJ.8 to return to that occupati~n~ 
He found only tight muscles in claimant's back. 

Dr. \v il liam Parsons, in ,July J 9 7 8, rcpor tecl clai 1:1ant 
continued to complain of low back pain. Claimant denied any 
previous back injuries or paip. The diugnosis was chr0nic 
lumbar strain. Dr. Parsons found ,no evidence of lumbar 
nerve root compression., 

In August 1978, Dr. Theodore Pasquesi reported claima~t•s 
condition was not sta tiona.ry. He indicated he was coi-,ccrned 
about claimant's intake of Darvon anc felt claimant ~hould 
be referred to t;he Northwest Pain,.Center. Dr. Parson::; 
concurred. 

-433-

WCB CA E NO,., 79-1812

A.J. HUGHE , CLAir^T
A, Thomas Cavanaugh, Claimant's Atty
 chwabs, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Claimant
Cross-appeal by the  AIF

,i •

June 6 , •1980

Claimant and the  tate 7\ccident Insurance Fund -.f und)
seeks Board review of the Referee's order'which affirmed the
Fund's denial of claimant’s right ankle injury, rjranted
claimant an award of additional compensation equal to'32°
•for 10% unscheduled disability for his back injury and
denied claimant any additional tempotrary total disabi'i.ity
compensation. Claimant contends ho proved his riglvt ankle
injury was compensable, that he- is entitled to an addioicnal
award of permanent partial disability and was entitl-ad to
penalties and attorney's fees. The Fund contends cl'e. awara
of permanent partia], disability granted by the Foterai.i.n.ation
Order was correct and the increase granted by the Rcte.ree
was not supported by the evidence.

FACT 

Claimant, a 52-year-old backhoe operator with Horfman
Construction Company, on December 5, 1977, injured his back 
when while climtbing off of a backhoe he slipped and injured
his back. Claimant could not work the next day. Or. Anton
Filers diagnosed a low back sprain. X-rays revealed "quite
a bit of degenerative arthritis".

Dr. Jphn Nelson performed an EMG test in January 1978
and reported no positive findings.

In March 19 73 , Di:. Filers indicated claimant had 'Uperated
a backhoe for 15 years. He telt if claimant continued • to
have back pain he would be unable to return to that occupation
He found only tight muscles in claimant's back.

Dr. V-Jilliam Parsons, in July J 978, reported claimant
continued to complain of low back pain. Claimant denied any
previous back injuries or pain. The diagnosis wa.s chronic
lumbar strain. Dr. Parsons found -no evidence of luml:)ar
nerve root compression.,

In August 1978, Dr. Theodore Pasquesi reported claimant's
condition was not stationary. He indicated he was concerned
about claimant's intake of Darvon and telt claimant should
be referred to the Northwest Pain:.Center. Dr. Parsons
concurred. . • ..,
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Dr. Eilers, in September 19 7 8, repo1:teci. claimu:1L had a 
considerable amount of restriccion of his low back mo:.ion 
related to pain, but he found no reflex and motor power 
changes. He recommenc1ec1 conti.n ued act.i JC2 exercise. Dr. 
Eilers felt claimant would n~t be abJ.e to return to heJ,~ 
equipment operator and should consider vocational rehabilit~­
tion. He opined ·clai,nant had "mostly degen0rative a1·U-r.itis 
that is giving him his discomfort . " 

Dr. Edward Colba ch I a pf; ychi.at ris t, also in S c:p r:.c1,1ber 
1978, reported.claimant had an Bt.h qrade educc:1tion and had 
performed physical work. Be f:el t cloimant was "s lowi :.CJ · · · 
down", but could not admit it. Dr. Colbach stated cL1ima;1t 

-presented the typical problem of the aging phys.icJl }_nborer 
who had few employment options becai..JS(:; of his educational 
level. He felt claimant should be returned to work as soon 
as possible. 

In December 19 78, the Orthopa.edi c Consul tu.nts ci.1.2i rjnose d 
chronic lumbar sprain superimposed upon pre-e:--:istinq c:icqenc-ra­
tive arthritis, functional overlay with conversion f00tures 
and by history chronic alcoholism. 1'hey felt c1a.imc1J\ t:' s 
condition was stationary, however, found it difficult to 
assess claimant's physical impairment because of the psycho­
logic disturbance. No objective evidence of a serious 
injury was found. They felt a job change was needed and 
that claimant could perform light to medium work. They rated 
claimant's low back impairment as a result of this injury as 
mild and suggested vocational rehabilitation. On January 7, 
19l9, Dr. Eilers concurred. 

A Determination Order, d.:1ted j 2muaJ~Y 2 9, 19 79 , aw.3 rdec1 
claimant temporary total disability compensation Erorr, December 
6, 19 7 7 through January 12, 19 7 CJ less time worked and •::-:ompens a­
t ion equal to 4 8 ° for l. 5% unscheduled disc:ibi li ty ::or his 
back injury. 

In April 1979, ·Dr. Eilers stated he felt clo.irnanr: i1ad 
mechanical low back pain. He felt claimant could not return 
to heavy equipment work, but did not find claimant was 
diiabled from gainful employment. 

On May 3, 1979, claimant injured his ri~ht ankle. 
Claimant said that he awoke at 3 a.m. to 90 to the bathroom, 
got down the hallway and his back gave· way causing hif·, to 
fall and sprain his·right ankle. Dr. Eilers diagnosed a 
severe sprain of the medial and lateral ligaments of the 
right ankle and related this injury to claimant's back 
injury. 

The Orthopaedic Consultants, in July 19 79, did :--.c~-~ fee J thC' 
right ankle injury was the result of or related to claim~nt's 
industrial injury of December 5, 1977. 

-434-

Dr. Eilers, in  eptember 1978, reported claimant had a
considerable amount of restriction of his low back moLion
related to pain, but he found no reflex and motor power
changes. He recommended continued active exercise. Dr.
Eiisrs felt claimant would not be ab].e to return to hea\^
equipment operator and should consider vocational rehabilita­
tion. Me opined-claimant had "mostly degenerative artiritis
that is giving him his discomfort . . . ".

Dr. Edward Colbach, a psychiatrist, also in  epfoiiiber
19 78 , reported, claimant had an 8t:h grade education arni had- --
performed physical■work. He felt claimant was "slowirg
down", but could not admit it. Dr. Colbach stated claimant: 
•presented the typical problem of the aging physical laborer
who had few employment options because of his educational
level. He felt claimant should be returned to work as soon
as possible.

In December 1978, the Orthopaedic Consultants diagnosed
chronic lumbar sprain superimposed upon pre-existing dcxjenera-
tive arthritis, functional overlay with conversion features
and by history chronic alcoholism. They felt claimant's
condition • was stationary, however, found it difficult, to
assess claimant's physical impairment because of the psycho­
logic disturbance. No objective evidence of a serious
injury was found. They felt a job change was needed and
that claimant could perform light to medium v;ork. They rated
claimant's low back impairment as a result of this injury as 
mild and suggested vocational rehabilitation. On January 7,
1979, Dr. Eilers concurred.

A Determination Order, dated January 29, 1979, awarded
claimant temporary total disability compensation froiu December
6, 1977 through January 12, 1979 less time worked and compensa­
tion equal to 48° for 15% unscheduled disability for his
back injury.

In April 1979 , Dr. Eilers stated he felt claim,ant: iiad
mechanical low back pain. He felt claimant could not return
to heavy equipment v;ork, but did not find claimant was
disabled from gainful employment.

On May 3, 1979, claimant injured his right ankle.
Claimant said that he awoke at 3 a.m. to go to the bathroom-.,
got down the hallway and his back gave' way causing him to
fall and sprain his - right ankle. Dr. Eilers diagnosed a
severe sprain of the medial and lateral ligaments of rhe
right ankle and related this injury to claimant’s back
injury.

The Orthopaedic Consultants, in July 1979, did' r.c.t feej the
right ankle injury was the result of or related to claimant's
industrial injury of December 5, 1977.

-434-
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in July 1979, Dr. Eilers indicoted claim~nt was 
disabl~d· fr6m· ietur~ihg ~~ work as a backhoe operator, _or a~ 
oc::c;upatiofr requiring ·stoopin9,, bendin<1,. twistinq, or lifting 
of• m?re· · than 10-15 ·_pounds ... Clainian t' s conch tion was '.mchanqed 
with' low back pain and no ob7ectiv·2' findinqs other than SOE18 . 
restriction ofi'rnot{6n. · - -· 

, · ·on }\ugust 3, 1979, the Fun"a denied responsibility for 
the right ankle injury. 

~laimant had been referred for job search assistance. 
Th~ job ~evelciper rep6rtid in Octoher 1979 that clainDnt had 
returned to a light-duty backhoe operation job. Claimant 
had attended the Williams School for a short period of time. 
He was found to be unmotivated. 

Claimant testified that in October 1979 he went ~o work 
for his brother operatin~r a sm·all backhoe for $12. 00 .an. 
hour. He in dic·a ted his back had given out on several occasions 
after his initial injucy. · He does not feel he· could do 
heavy construction work because the "pounding' ·rie would 
receive on a large piece of equipment. 

The Referee found claiman~ and.his witness were not 
credible. The Referee felt claimant haci a problem wi~h his 
alcohol consumption and was not woti vated to return tc, work. 
'I'he Referee concluded: ( l_) claimai1t' s loss o'f wase eai ning 
capacity due to this·.inj"ury was 25% and granted clamant an 
award of compensation equal to that amount; (2) clzi.imc1r;1~ Wd.5 

not.entitled to additional temporary total disability; anc! 
(3) the Fund's denial of the right ankle injury was correct 
and·approved it. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, affirms ·the Referee's. 
order. Claimant is 52 years ord and has an eighth grade 
education. Claimant hai worked mainly in physically demanding 
types of employment. The ·orthopaedic Consultants feel 
claimarit could perform light to medium work and could not 
return to his previous job. Claimant is able to operate 
small equipment but feels he could not operate heavie~ 
larger equipment. Based on the limitations imposed mi 

claimant afte~ this injury and considering alt the other 
rele_vant factors in this case~ the Board concurs with the 
Referee's award ·of petm~rnent partial "disab~~i ty .". · 

The Board finds. the evidence· does not establish claimant 
i~ entitled to· any. c1.ddi tional tempor~ry 'totai · disability · 
compensation. Claima~t•s. condition.was f?und. to be stationary 
in ·SE:}ptembe"l:•· 1978 by Dr. Colb.S:ch and oh December 1, 1978 by 
the Orthopaedic Consultants, with whom Di. Eilers agreed. 
There is no evidence-claimant's condition worsened or became. 
not stationary after the beter~ipation Ord~~- ·· · 
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9
Also, in July 1979, Dr. Eilers indicated claimant was

disabled' trbnv returning to work as a backhoe operator, or an
occupation" requiring stooping, bending,,twisting, or lifting
of ■ more' 'than 10-15 .pounds_ Claimant’ s condition was unchanged
with' low back p'ain and no objective findings other than soiae
restriction of'motion.

• • 1 ■- 'On August 3, 1979, the Fund denied responsibility for
the right ankle injury.

Claimant had been referred for job search assistance.
The job developer reported in October 1979 that claimant had
returned to a light-duty backhoe operation job. Claimant
had attended the Williams  chool for a short period of time. 
He was found to .be unmotivated.

9

9

Claimant testified that in October 1979 he went to work
for his brother operating a small backhoe for $12,00 an.
hour. He indicated his back had given out on several occasions
after his initial injury. He does not feel he could do
heavy construction work because the "pounding' he would
receive on a large piece of equipment.

The Referee found claimant and,his witness were not
credible. The Referee felt claimant had a problem w'i th his
alcohol consumption and was not motivated to return, t^- work..
The Referee concluded: (1) claimant's loss o'f wage earning
capacity due to this'dn jury was 25% and g.ranted clamant'an
award of compensation equcil to that amount; (2) claimant was
not.entitled to additional temporary total disability; and
(3) the Fund's denial of the right ankle injury was correct-
and'approved it.

BOARD ON DE NOVO REVIEW
The Board,, after de novo 'review, affirms ‘the Referee's.

order. Claimant is 52 years old 'and has an eighth grade
education. Claimant has worked mainly in physically demanding
types of employment. The 'Orthopaedic Consultants feel
claimant could perform light to medium work and could not
return to his previous job. Claimant is able to operate
small equipment but feels he could not operate heavier
larger equipment. Based on the limitations imposed on
claimant after this injury and considering all’ the other
relevant factors in this case, the Board concurs with the
Referee's award of permanent partial disability.'

The Board finds- the evidence- does not establish claimant
is entitled to-any. additional temporary 'total disability
compensation. Claimant's- condition was found, to be stationary
in •  eptember- 1978 by Dr. Colbach and oh December 1, 1978 by
the Orthopaedic Consultants, with whom Dr. Filers agreed.
There is no evidence - claimant's condition worsened or becam.e.
not stationary after the Determination Order.
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has failed to prove his right ankle injury is 
compensable. The Referee found claimant and his wilness 
were not credible. The Orthopaedic Consultants did not find 
the right ankle injury to be related to the December 1977 
accepted back injury. The Board cannot conclude claimant 
has proven by the preponderance of the evidence his right 
ankle injury is related to the December 5, 1977 back injury. 

ORDER 

The Referee's order, dated December 13; 1979, is affirmed. 

WCB CASE NO. 79-3094 June 6, 1980 

HERBERT A. JACKSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
MacDonald, Mccallister, Snow 

& Anderson, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Claimant seeks Board review of the Referee's ord~r 
which approved the State Accident Insurance Fund's (Pund) 
denial of this claim and did not award clairnan t any per.al ties 
or attorney's fees for the late denial of his claim i.ln<l the. 
late payment of compensation. 

FACTS 

Dr. Robert Kaye first saw claimant on· December 11, 1978 
and reported claimant had bent over in a barn and went to 
get up and felt pain in his right hip. Claimant saia he had 
injured his right hip on December 11, 1978 shoveling rock, 
dirt, and sand on the job. The diagnosis was a muscle spasm 
of the gluteal muscle. 

On December 19, 1978, Dr. Samuel Scheinberg reported 
claimant had experienced pain in his right hip and low back 
aboµt two-and-a-half weeks previously. Claimant stated he 
had.been working for a home builder shoveling dirt, sand and 
rocks. Claimant said he worked a week following the shoveling 
activity and until he was pouring a barn .floor, bent over,· 
and could not straighten .up. Claimant reported he had a · 
constant pain, increased by twisting, prolonged sitting or 
wit~ lying on the right side~ Dr. Scheinbeig diagnosed a 
probable musculoligamentous strain and possible early ~erniated 
disc. 

-436-
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Claimant has failed to prove his right ankle injury is
compensable. The Referee found claimant and his wiLness
were not credible. The Orthopaedic Consultants did not find
the right ankle injury to be related to the December 1977
accepted back injury. The Board cannot conclude claimant
has proven by the preponderance of the evidence his right
ankle injury is related to the December 5, 1977 back injury.

#
ORDER

The Referee's order, dated December 13, 1979, is affirmed

WCB CA E NO. 79-3094 June 6, 1980

HERBERT A. JACK ON, CLAIMANT
Galton, Popick &  cott, Claimant's Attys.
MacDonald, McCallister,  now

& Anderson, Employer's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which approved the  tate Accident Insurance Fund's (Fund)
denial of this claim and did not award claimant any [:>erialties
or attorney's fees for the late denial of his claim and the, 
late payment of compensation.

FACT 

Dr. Robert Kaye first saw claimant on December 13, 1978
and reported claimant had bent over in a barn and went to
get up and felt pain in his right hip. Claimant said he had
injured his right hip on December 11, 1978 shoveling rock,
dirt, and sand on the job. The diagnosis was a muscle spasm
of the gluteal muscle.

On December 19, 1978, Dr.  amuel  cheinberg reported
claimant had experienced pain in his right hip and low back
about two-and-a-half weeks previously. Claimant stated he
had been working for a home builder shoveling dirt, sand and
rocks. Claimant said he worked a week following the shoveling
activity and until he was pouring a barn ,floor, bent over,
and could not straighten .up. Claimant reported he had a
constant pain, increased by twisting, prolonged sitting or
with lying on the right side. Dr.  cheinberg diagnosed a
probable musculoligamentous strain and possible early herniated
disc. ■ -
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C”'. ;ar>,unry 23, cL^rTr-.^nt filor’ a cl?*n’. fo^' hi'is
eight hip injui\s On forn BOl enpio'^f.-r

rstatod r'la.irr^nt had left v;ork hours early to h',n:y a Head.
GOV on the f'-jrn he l^ves on. The <'fT>plo‘'er indioat<~d cl-'.t
did not Goniplaln of any difficulty that day r b'lt called in
sio.t th‘=» next day. The date of njury was listed as I'oce'rih^^r
■’1, ■'97 • ''■’.Ttnnpt la.sf- worked on December 12, 1978-

D*: V/ili!'am  rith; in February 1979. rep(»"“ted rlaji.^an*-
maicalec: he .lao njuted idG low back on abouu Decc-ul^e'* 2,
i9'/d shoveling sand. He indicated he worked until December
12. ■’9*’3. Ciiimant was hospitalised v;i*b the admittinej-
Giac c i ^ ' Ji..'rjd pav^r.
7. r. ••ult'rrtji' r:c.r’'a.

?- yp. ^ c'vt.'nes

'Aiii.p^) totcj.i 1'- o.'Ol
fr ■' '■

Tiio Fund pv-:-'-' clal-oar'
con.',:eno*ari''n or February 14, 197? and concinaed -o'' re
every iv.’o weeks. Tv dei ied clali.ant^s claira oii April f ,
1979 buca use it could ret subuf-erJ >te oi.y ir.jury'-pY''dtc.!n/.'
inciccnr •vtd t>'e cv.'-dence it p-.id ind'i caved .? non.'-ii’d .' tr-....
ar.ii o 01*0-eti?:u' yriV ier"’.

C:Ldi.u-d he hurt hi: ba-k the- fi-st Vi.-..-
Oecemo-*. buu did not mention it to anyone. He c- .a
wa 5 :e ' --.o
.j>a '-v puj.:i V
firiisried -v.
rubujing niii
each nic'hu.

-iTlO irs_  o.jceu
He

4 1 J. .>

h~.i/y ma.iu.ll laboj.
1 .i :; bi.gging in rocky clay ne n<'*.a
d:iy ili'C j'.iii ..iiuied to v/ock wi ih iiJ. i w i, c- u

L'jvj back, right leg and right hip with lin.-menv
On December 12, 1978, claimant said h<; vvorked

six hours and left early to bury a-dead cow, but could..'t
i-vJCMus';- cl /jack a.’i-.i J og pain. His wife testified .'r
•.*.'.4. ih.i.-; uii.l-riHut. 0-\ December 1.1, ,1978, claimant siar:?'
h? 'v»as 'uttinr dov/n a plank floor .in his barn when he tel-
snarp paiii ixi n-.s oack and could not straighten up.

Ill-■ e..r.pbO'. cr .uriJ uwo of claimant's co-workers cesL.'.iTied
cicimarii did uoi. mcut-ioii any work injury. Clairuani. did rr
epp... a.j 1C bv.-. li any pain v/hen they observed him. One
woiker s cated claimant told him he hurt himself burying the
.lead cow. .UxUOiiier co-worker testified claimant sa.id he h\n-'-
n.i..T;j3i i puc_...,ig i.n dm: floor in the barn. Claii.unc ai.t u-
A4.L 'iir.pioy'c... OaI Decci.ijer 15, 1978 hurt himseli and
'^Ja at c-aimant filed an off-^c-job injury r laim .v)f'
anotnar inou.,unGe coi.pany.

l-.ai.iT>ant r«,stlfied he waited to file a claim f.o' an o-.
chc job injury ooca iso he did not like "hasseling wlt/i
insurance Cv./.rip^*iiiesAlso, he felt his condition would
.n..o..c v'c.
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wire stated claimant had bilck sympton~ prior 
to the cow buryirig, incident. 

The Referee found claimant had not been disabled because 
of his back uritil after the barn incident .. Further, the· 
Referee found no evidence claimant experienced any hardship 
because'.:of the late denial and late first payment of comp'c-::ns..:i­
•tion· to warrant imposing penalties. Therefore, the Referee 
affirmed the Fund's denial. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, modifies the Referee's 
order. The Board finds as the Referee did that claim~nt 

· failed to prove by the prepondera nee of the evi de nee lw 
suffered a compensable injury as he alleges. The Board 
affirms the Fund's denial of: claimant's claim. 

The Board does not find the late denial of this claim 
was unreasonable. The·Flmd's acts in this case were dorrect. 
The claimant was paid temporary total disability compensation 
up to the date of the denial, which was based on the Fund's 
investiqation of the claifl). I ts actioris were reasonable ar.d 
claimant was not prejudiced by them. Therefore,· the Board 
does not find claimant is entitled to penalties and attorney 
fees on the late denial. 

The first payment of interim compensation was a f2w 
days late. Oregon law requires interim compensation to be 
paid within 14 days of the employer havinq notic8 or knowledge 
of the claim. The claim was filed on January 23, 1978· and 
on February 14, 19 7 8, the :first paymcn t of temporary total 
disability compensation ·was made. The Board· finqs thi~_:; .late 
payment entitles claimant. to a penalty equal to 25% of the 
temporary total disability compensation due from January 23, 
1978 to February 14, 1978 and an attorney fee of $50. 

The first ten exhibits were received by the Refcr~e 
over the objection of claimant's attorney and made part of 
the record. The Referee indicated he would "accord them the 
probative value"· he believed they deserved. The I3oarc1 does 
not find anything incorrect in the Referee accepting these 
exhibits. ,t · 

ORDER 

The Referee's order, dated September 14, 1979, is 
rrodi f ied·. 

That portion of the Referee's order which denied claimant's 
reqtiest for penalties and attorney's fees for the late 
patment of the first installment of compensation is reversed. 

-438-
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Claimant’s v/ii:e stated claimant had back symptoms prior
to the cow burying,incident.

The Referee found claimant had not been disabled because
of his' back until after the barn incident. further, the 
Referee found no evidence claimant experienced any hardship
because'-of the late denial and late first payment of compensa­
tion' to warrant imposing penalties. Therefore, the Referee
affirmed the Fund's denial.

BOARD ON DE NOVO REVIE'd

The Board, after de novo review, modifies the Referee's
order. The Board finds as the Referee did that claimant
failed to prove by the preponderance of the evidence he
suffered a compensable injury as he alleges. The Board
affirms the Fund's denial of claimant's claim.

The Board does not find the late denial of this claim,
was unreasonable. The'Fund’s acts in this case were correct.
The claimant was paid temporary total disability compensation
up to the date of the denial, which was based on the Fund's
investigation of the claim. Its actions v/ere reasonable and
claimant was not prejudiced by them. Therefore, the Board
does not find claimant is entitled to penalties and attorney
fees on the late denial.

The first payment of interim compensation was a few
days late. Oregon law requires interim compensation to be 
paid within 14 days of the employer having notice or knowledge
of the claim. The claim was filed on January 23, 1973- and
on February 14, 1978, the first payment of temporary total
disability compensation was made. The Board finds this late
payment entitles claimant, to a penalty equal to 25% of the
temporary total disability compensation .due from January 23,
1978 to February 14, 1978 and an attorney fee of $50.

The first ten exhibits were received by the Referee
over the objection of claimant's atto.rney and made part of
the record. The Referee indicated he would "accord them the
probative value"' he believed they deserved. The Board does
not find anything incorrect in the Referee accepting these
exhibits.

ORDER

The Referee's
modified'.

order, dated  eptenloer 14, 1979 , is

That portion of the Referee's order which denied claimant's
request for penalties and attorney's fees for the late
payment of the first installment of compensation is reversed. #

-438-



           
       

     
     

        
    

       

       

  
     

     
  

      
   

  

          
          

         
         

    

           
        
          

      

   

is here.by grantec1 a sum equal to 25'.ia o[ tl·,e 

· temporary total disabi.li ty compensation due from January 2:?., 

1978 to February 14, 1978 and ~n attorney fee of $50 for the 

late payment of the first payment of temporary total disability 
compensation. 

The rem~inder of the Referee 1 s order is affi~med . 

WCB CASE NO. 78-3189 

EDDIE LEAVELL, CLAIMANT 
Kenneth W. Shaw, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Of Dismissal 

. June 6, 1980 

On April 1, 19 80, the Pr 12siding Ref ercc en t8 r:ed his 
order dismissing claimant's case. 

On May 12, 19 80, the Boar c1 recei vec1 a letter 1:UJr., 

claimant which was construed to be~- request for reviow 

of the Fresiding Re:ferec_'s order. 'l'hC:.' l~tter was or.1.,_;aal.ly 

sent to the State Accident Insurance Pund which they ap­
parently received on May 6. 

More than 30 days have passed f.rom the .c1c1b~ or 1:.b'-: is­

suance of the Presiding Referee's order, thereCorc, the 

orr1er is final by operation of law ancl c1;;1im,1nt' s request 

for review must be dismissed. ORS 656.289{3). 

IT IS SO ORDERED. 

-439-
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Claimant is hereby granted a sum equal to 251 of: the
temporary total disability compensation due from January 23
1978 to February 14, 1978
late payment of the first
compensation.

and an attorney fee of $50 for the
payment of temporary total disability

The remainder of the Referee's order is affirmed.

WCB CA E NO. 78-3189 . June 6, 1980

EDDIE LEAVELL, CLAI.MANT 
Kenneth W.  haw, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty
Order Of Dismissal

#

On April 1, 1980, the Presiding
order dismissing claimant's case.

Referee entered his

On May 12, 1980, the Board received a letter froni
claimant which was construed to be a. request for rev.i.ew
of the Presiding Referee.'s order. The letter v;as orininally
sent to the  tate Accident Insurance Fund which they ap­
parently received on May 6.

More than 30 days have passed from the .date of the is­
suance of the Presiding Referee's order, therefore, the
order is final by operation of law and claimant's request
for review must be dismissed. OR 656.289(3).

IT I  O ORDERED.

-439-
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CASE NO. 78-7367 June 6, 1980 

KENNETH M. RUMSEY, CLAIMANT 
Pozzi._ Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Roger R. Warren, Employer's Atty. 
Order On Remand 

On October 19, 1979, the Board issued an Order on 
Review which modified the Referee's order. 'l'~at portion of 
the Referee's order which granted claimant's attorne~, a $ 600 
fee was reversed. Claimant's attorney was granted a fee 
equal to 25% of the additional compe·nsation granted by the 

·Referee's. order, payable out of the increc1sec1 cornpen~;ation 
as paid, not to exceed $3,000. The Board's order was appealed 
to the C_ourt_ of l\ppeals. 

In an opinion filed on March 31, 1980, the Court of 
Appeals reversed and remanded this case for reconsieter.c1tion 
in light of Morgan v. Stimson Lumber Com:rany, 2 88 Or 59 5, 

P2d ___ (1980). 'rhe judgment and mancl.Jte in t:his 
case was entered on May 14, 1980. 

The Board, after reconsiderinq this case,. in lic;ht of 
the case cited by the Court of Appeals, modi fies its. Ot-der 
on Review.· The carrier in this case withheld various medical 
reports from claimant's attorney after they had been requested. 
This act was unreasonable resistance and entitled claimant 
to an award of penal ties and attorney fees. However, there 
is 'no compensation due on v.ihich to assess a penalty. However, 
the Board finds the carrier's acts do justify awarding 
claimant's attorney a fee equal to $200 in addition .to the 
attorney fee granted out of the increased compensation. 

ORDER 

The Board's Order on Review, dated Octobec 19, 1979, is 
amended. The followi'ng is added to that order: 

Claimant's attorney is hereby granted 
equal to $200 for the carrier's failure to 
reque.sted reports. This is in addition to 
granted out of the increased compensatio~. 
the Board's Order on Review of October·19, 

-440-

an attorney fee 
provide the 
the attorney fee 

The remainder of 
1979. is affirmed. 

June 6, 1980WCB CA E NO. 78-7367

KENNETH M. RUM EY, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Roger R. Warren, Employer's Atty.
Order On Remand

On October 19, 1979, the Board issued an Order on
Review which modified the Referee's order. That portion of
the Referee's order which granted claimant's attorney a $600
fee was reversed. Claimant's attorney was granted a fee
equal to 25% of the additional compensation granted by the 
•Referee's order, payable out of the increased compensation
as paid, not to exceed $3,000. The Board's order was appealed
to the Court of Appeals.

In an opinion filed on March 31, 1980, the Court of
Appeals reversed and remanded this case for reconsideration
in light of Morgan v.  timson Lumber Company, 288 Or 595,

P2d( 1980). The judgment and mandate in izhis
case was entered on May 14, 1980.

The Board, after reconsidering this case,, in light of
the case cited by the Court of Appeals, modifies its Order
on Review.' The carrier in this case withheld various medical
reports from claimant's attorney after they had been requested.
This act was unreasonable resistance and entitled claimant
to an award of penalties and attorney fees. However, there
is no compensation due on which to assess a penalty. However,
the Board finds the carrier's acts do justify awarding
claimant's attorney a fee equal to $200 in addition gto the 
attorney fee granted out of the increased compensation.

m

m

ORDER

The
amended.

Board's Order on Review, dated October 19
The following is added to that order;

Claimant's attorney is hereby granted
equal to $200 for the carrier's failure to
requested reports. This is in addition to
granted out of the increased compensation,
the Board's Order on Review of October 19,

-440-

1979, is

feean attorney
provide the
the attorney fee
The remainder of

1979 is affirmed.

. 



   
    

     
     
     

  

         
          

            
         

           
            
           
      

           
             

    

         
          
          
            
        

            
       

         
        

         
             

              
           
          

            
             
             
     

          
        

         
           
        
          

          
          
          
        

CASE NO. 79-7593 

ANTHONY J, LUJAN, CLAIMANT 
·oouglas L. Minson, 6laimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

June 6, 1980 

The State Accident Insurance Fund (Fund) seeks Board review 
of the Referee's order which found: (1) claimant's claim was not 
barred because of late filinsr becausc1 t.he Fund did 3how it Wus 
prejudiced by the late filing; (2) cli.1.iinant's i.nju1:y of April 
20, 1979 was compensable and awarded clairnvnt's attorney a fee 
of $800; and (3) ordered the payn1<.:!nt of a penalty equal to 25% 
of the compensation paid claimant: from May 17 1:hrou~:lh ."Tune .l.l,1979 
and awarded claimant's attorney a $75 fee. 

FACTS 

The Board adopts the Referee's findinq of facts as set forth 
in the Opinion and Orde.r:, a copy of: which .i.s al:tach,~cl L:o th.is· 
order. 

BOA.RD ON DE NOVO REVIEW 

The Board, after de novo review, modi (:i.,~s the Ri::-Eer.ee 1 :; 

order. The Board affirms those J_:lOl~tions of the Refere•~•s order 
which found claimant's late Eilin•J of h.i.s claim did not ba1· it 
since the Fund failed to show it was prejudiced by the late 
filing and awarded cla;i.mant acldi tiona l compensation equal to 
25% of the compensation paid. bE:tween May J. 7 an<} June J.1, 1979 
and awarded claimant's attorney a fee of $75. 

The • Bocu=d, howev1.::r, does not r: i nc1 tho p.r.cpond(,rti nee of 
t..,e evidence es tnbli shes t.ha t claimant's claim is compensable. 
Claimant has given various explanations of how he injured his 
back. He stated that on i\pril 20, 1979 his rib carJ".:! was bumped 
by a pipe, he was struck in the leg by an asphalt p.luq, ancl 
it was r.epor.ted he experienced a sharp pain in his back whil~ 
picking up a 100-pound asphalt plug, which he later denied. 
Claimant's wife stated he said on April 20, -1979 he was st.rue!-:. 
in the legs by a ke9 of asphalt and twisted his bc.1.ck. Claima::1t. 
tolo a co-worker on Apr.iJ. 20, .19 79 h~ hurt his back "tef.lrir,•.:i 
down a pipe" or lift.inc) asphalt. 

After the alleged injury, claimant applied for � job with 
Buckaroo 'J:hermoseal and denied any previous injur.i,~s OJ~ 

health problems. Claimant did not seek medical treatment until 
aft.er he went to work with Buckaroo Thermose;:il. On May 16, 
1979, after being employed by Buckaroo Thermoseal, claimant 
went to the emergency room at at Woodland Park Hospital. He 
indicated he had bumped his rib cage thcee weeks previously 
and had experienced increasing pain with lifting the past few 
days. Claimant felt he had a kidney stone problem similar 

.Jo the (?ne_.he had previously. However, Dr. Donald YoU119 .rc-
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WCB CA E NO. 79-7593
^ ANTHONY J. LUJAN, CLAIMANT

Douglas L. Minson, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

June 6, 1980

The  tate Accident Insurance Fund (Fund) seeks Board review
of the Referee's order which found: (1) claimant's claim was not
barred because of late filing because the Fund did show it was
prejudiced by the late tiling; (2) claimant's injiuiy of April
20 , 1979 was compensable and awarded claimant's attorney a tee
of $800; and (3) ordered the payme.nt of. a penalty equal to 25% 
of the compensation paid claimant from May 17 through June 11,1979
and awarded claimant's attorney a $75 fee.

FACT 

The Board adopts the Referee's finding of facts as set forth
in the Opinion and Order, a copy of which is attached to this'
order.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modilli.es the Referee's
order. The Board affirms those p.'ortions of the Referee's order
which found claimant's J.ate tiling ot his claim did not bar it 
since the Fund failed to show it was prejudiced by the late
filing and awarded claimant additional compensation equal to
25% of the compensation paid bG;tween May .17 and June 1.1, 1979
and awarded claimant's attorney a fee of $75.

The -Board, however, does not find the preponderance of
the evidence establishes that claimant's claim is compensable.
Claimant has given various explanations of how he injured his 
back. He stated that on April 20, 1979 his rib cage was bumped
by a pipe, he was struck in the leg by an asphalt plug, and
it was reported he experienced a sharp pain in his back while
picking up a 100-pound asphalt plug, which he later denied.
Claimant’s wife stated he said on April 20, 1.979 he v/as struck
in the legs by a keg of asphalt and tv/isted his back. Claimant
told a co-worker on April 20 , 1979 he hurt his back "tearin-^-
down a pipe" or lift.inc asphalt.

After the alleged injury, claimant applied for o job v/ith
Buckaroo Thermosea]. and denied any previous injuries 03:
health problems. Claimant did not seek medical treatment until
after he v;ent to work with Buckaroo Thermosea 1. On May 16,
1979, after being employed by Buckaroo Thermosea!, claimant
went to the emergency room at at Woodland Park Hosp.ital. He 
indicated he had bumped his rib cage three weeks previously
and had experienced increasing pain with lifting the past few
days. Claimant felt he had a kidney stone problem similar
to_'the one_ he had previously. However, Dr. Donald Young rc-
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claimant had no histo::::-y of trcluma, injury, or (all.inc:; 
which claimant was aware of, The Board finc1c:, the J").t:2ponclera;1ce Q. 
of the evidence does not support a finding of compensability. 9 
Therefore, the Board approves the c1en.L::il of: the. Pund. 

ORDER 

The Referee's order, elated November 28, 1978, is modified. 

That portion o.t the -Referee.' s order which revcrs,::d the 
State Accident Insurance Fun6' s clenia 1 of 1~uqus t 3 0, 19 7 9 and re­
manded claimant's claim to it for acceptance and pay~ent of bene­
fits ·according to law ana awarded claimant's attorney a fee of 
$800 is reversed. The State Accident Insurance Fund's denial 

. ·is affirmed. 

"The rerna:,inder of the Referee's or.der is c1ffirm2d. 

CLAIM NO. 200-156-2005 

LYLE SEEHAWER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

June 6, 1980 

Claimant requested this claim be reopened under che 
Board's own motion j uriscliction for ac:di tional tempo 1 · , r·y 
total disability compensation. On March 13, 1972, Cc,.i.mant 
sustained a compensable inj1.1ry to his low back. l\ftoi- a 
myelogram and larninectomy, this claim was ii,i ti.ally ,·< ,,sed 
by a Determination Order, dated October 3, 1972, which 
granted claimant · temporary total dis ability compens u 1:.~on and 
compensation equal to 48° for 15% unscheduled disability for 
his back injury. Claimant's aggravation rights have expired. 

Claimant continued to have back pain and the clai:,\ wa;; 
subsequently reopened for additional treatment and cJosed by 
a Second Determination Order, dated March 16, 1'976, wh:i.ch ' 

·granted additional tem~orary total disability compens~~ion. 

In February 19 80 ,· Dr. James Degge reported ·claimant 
complained of aching pain in his low tack and right h~p 
which radiated down the right l.eq. Conservative treat:Lient., 
including physical therapy, was begun. On March 5, 19 80, u 
nyelogram was performed and interpretecl as ne9ative. Claimant 
was hospitalized from March 3 to March 7, 1980. 

In May 1980, Dr. Degge reported claimant's symptoms 
were related to his original injury. Ile felt claimant put 
up with the periodic back symptoms while he worked, but 

-442-

ported claimant had no history oL' trauma, injury, or I’allinq
which claimant v/as aware of. The Board finds the preponderance
of the evidence does not support a finding of compensability.
Therefore, the Board approves the denial of the^ Fund.

ORDER

The Referee's order, dated Eovend^er 28 , 1978 , is modified.

That portion of the■Referee's order which reversed the 
 tate Accident Insurance Fund's denial of August 30, 1979 and re­
manded claimant's claim to it for acceptance and payment of bene­
fits according to law and awarded claimant's attorney a fee of
$800 is reversed. The  tate Accident Insurance Fund's denial
■is affirmed.

The remainder of the Referee's order is affirmed.

m

CLAIM NO. 200-156-2005 June 6, 1980

LYLE  EEHAWER, CLAIMANT
•  AIF, Legal  ervices, Defense Atty.
Own Motion Order

Claimant requested this claim be reopened under t;he
Board's own motion jurisdiction for additional tempo"- :ry
total disability compensation. On March 13, 1972 , c:.ai.mant
sustained a compensable injury to his low back. 7\ftcr a
myelogram and laminectomy, this claim was initial].y cfosed
by a Determination Order, dated October 3, 1972, which
granted claimant ' temporary total disability compensation and
compensation equal to 48° for 15% unscheduled disability for
his back injury. Claimant's aggravation rights have expired.

Claimant continued to have back pain and the clai;-\ was
subsequently reopened for additional treatment and closed by
a  econd Determination Order, dated March 16, T976, which
granted additional temporary total disability compensation.

In February 19 80 ,' Dr. James Degge reported claimant
complained of aching pain in his lov; back and right h.i.p
which radiated down the right leg. Conservative treataent,
including physical therapy, was begun. On March 5, 1980, a
myelogram was performed and interpreted as negative. Claimant
was hospitalized from March 3 to March 7, 1980.

In Hay 1980, Dr. Degge reported claimant's symptoms
were related to his original injury. He felt claimant put
up with the periodic back symptoms while he worked, but

-442-
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. , since he had b een laid of f i n January 1980 he sought medical 
- treatment for them. Dr. Deggc opi ned c laimant's condition 

was stationary and di d not appe ri r to have an increase over 
the previous 15% award. 

The employer, o n Mc1y 2 7 , J98 0, ad vis ed the Board claimanc 
had been asked to return to \ID r k on Mar ch 10, 1980, but 
indicated based on medical :::-e;.iso!ls h~ couldn't. Claimant 
had indicated he woul d ve r ify this . The employer had not 
received such veri fi ca tion c1.:cl asked t h ~i t claimant's request 
for own motion rel ief be dE!r: icd. 

The Board, after re vi ... :w.~ ~9 ; h <:: in foi:-ma tion suppl it~d to 
it by the employe r , docs :~ot f inr! i t i s suf f icient t(, 1ustify 
the reopening of this cL:i. ir:1 Lmc'.c r. its own motio il jurL,diction 
at this time. Thercfrn~c, cl 2.:.. n1c:1 ni: 1 s 1:equcst to h ave t. his 
claim reopened unde r ::.he G:, , ,;:_·c ' s own motion jur i s d ict i on is 
denied. 

IT IS SO O~DE RED . 

WCB CASE NO . 'i 8- 6 ~ 9 3 

THOMAS W. SPRINGGAY, CLldNAN'f 
A.C. Roll, Cla imant's Atty . 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Order 

June 6, 1980 

On May 28 , 19 8 0 , th e Board rE:cei v.-~ci. a notice o :' '. ppea l 
and petit ion for r c,; i ew to t he Court of Appeals a n d :;8 cond 
request f or rccor.si der,l t i on in t~n, o. t orc1er . T l1-::1 Soa rd no 
longer ha s ju risdiction ua s~d on the a ppe al no tice an ti 
denies claiman t I s secoi:d request f or reconsiderat i on . •;•he 
Board w111 process t his c ase a nd f orward the necess,F . 
doc ume n t s to "the Court of ,-~pp 8 .Jls . 

ORDER 

Claimant ' s s e c o:1.:~ r,:,,11..: -::s t. i:o::- re cons i de ro. tion i.i :..his 
case is denied. 
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since he had been laid off in January 1980 he sought medical
treatment for them. Dr. Degge opined claimant's condition
was stationary and did not appear to have an increase over
the previous 15% award.

The employer, on May 27, 1580, advised the Board claimant
had been asked to return to v;ork on March 10, 19 80, but
indicated based on medical reasons he couldn't. Claimant
had indicated he would verify this. The employer had not
received such verification and asked that claimant's request
for own motion relief bo denied.

The Board, after reviewing the information supplied to
it by the employer, does not find it is sufficient to lustify
the reopening of this claim under its own motion juri^.diction
at this time. Therefore, claimant's request to have this
claim reopened under the Board's own motion jurisdiction is 
denied.

H «- j'
4<

IT I  O ORDERED.

June 6, 1980WCB CA E NO. 78*-6 49 3

THOMA W.  PRINGGAY, CLAl.MANT
A.C. Roll, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order

On May 28, 1980, the Board received a notice of rppeal
and petition for review to the Court of Appeals and second
request for reconsideration in that order. The Board no 
longer has jurisdiction based on the appeal notice and
denies claimant's second request for reconsideration. The
Board will process this case and forward the necessa^*
documents to the Court of Appeals.

ORDER
Claimant's second request for reconsideration in this

case is denied.

-443-
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WCB CASE NO. 78-7870 

WALTER J. STUGELMEYER, . CLAIMANT . 
Mal~gcin & Yates, Claimant's Attys. 

June 6, 1980 

Velure, Heysell & Pocock, Employer's Attys. 
Request for Review by Employer 

The employer seeks Board review of the ·R0 feree' s ,n:der 
which set aside its denial of claimant's agqravation claim 
and remanded that claim to it for payment or: benefits due 
him and awarded claimant's attorney a fee of $f,OO. The 
employer con.tends this denial of c J.aimant' s ag9ra va tion 
claim was correct: 

FACTS 

Claimant, a 55-year-old clean-up man with SWF P~ywood 
Company_, on September 7, J.976, sustained an injury t.c his 
low back and legs when, while standing betwc.<,m two (.,;,:~:s, he 
was struck· and knocked into a roller. Dr. l\~~1:e ,Ter,sen 
diagnosed this injury as a contusion to the mid-back .:-1rea. 
He did not feel that claimant would experience any permanen~ 
impairment as a result of this injury. Claimant received 
further treatment from Drs. Warren Glaede and Douglas Lunds­
gaard. He was originally released for work as of October 13, 
1976, and returned to work on October 18, 1976, but was 
unable to do the heavy work assigned to him. Claimant was 
released for light work on Octqber 18, 1976. 

On Nov~mber 16, 1976, Dr. Lundsgaard reported that 
claimant continued to have pain in his back and·occasionally 
radiation into the left leg. He felt claimant had a.chronic 
strain of the lumbar back area and prescribed a lumbosacral 
corset as well as medication. Dr. Lundsgaa.r.d felt thai: 
claiciant must limit his lifting to 20 pounds without working 
·at any occupation which -required prolonged standing or 
bending for more than four hours a day. 

Dr .. Glaede felt clairnan t could work but sho u.ld n0 t 
bend, stoop, or squat· more than four hours per day. Claimant 
tried to work, but said he was too sore after two days of 
trial work. 

Dr. Glaede, in Februa-ry 19 7 7, reported h~ did not feeJ. 
claimant was in need of any additional treatment except pain 
rredication and that claimant's cond~tion may possibly resolve 
itself in time. Claimant had had a fractured 11th ri~ 1which 
heale~ with no disability. Claimant 1 s pain, the dpctor 
felt, was from contused le·ft sacroiliac. He felt the claim 
could be closed. 

A Determination Order, dated March 3, 1977, awarded 
claimant temporary total disability c6mpeniation and compen­
sation equal to 48° for 15% unscheduled disability for his 
back injury. -444- · 

·-

WCB CA E NO, 78-7870 June 6, 1980

WALTER J.  TUGELMEYER, CLAIflANT
Malagon & Yates# Claimant's Attys,
Velure, Heysell & Pocock, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the i-ceferee's order
which set aside its denial of claimant's aggravation claim
and remanded that claim to it for payment of benefits due
him and awarded claimant's attorney a fee of $800. The
employer contends this denial of claimant's aggravation
claim was correct'.

FACT 

Claimant, a 55-year-old clean-up man with  WF Pjywood
Company., on  eptember 7, 1976 , sustained an injury tc his
low back and legs when, while standing between two c..;cks , he
was struck and knocked into a roller. Dr. Arj'.e Jensen
diagnosed this injury as a contusion to the mid-back area.
He did not feel that claimant v/ould experience any permanent
impairment as a result of this injury. Claimant received
further treatment from Drs. Warren Glaede and Douglas Lunds-
gaard. He v/as originally released for work as of October 13,
1976, and returned to work on October 18, 1976, but was
unable to do the heavy work assigned to him. Claimant was
released for light work on October 18, 1976.

On November 16, 1976, Dr. Lundsgaard reported that
claimant continued to have pain in his back and-occasionally
radiation into the left leg. He felt claimant had a,chronic
strain of the lurbar back area and prescribed a lumbosacral
corset as well as medication. Dr. Lundsgaard felt than
claimant must limit his lifting to 20 pounds without working
at any occupation which .required prolonged standing or
bending for more than four hours a day.

#

Dr., Glaede
bend, stoop, or
tried to work, but
trial work.

felt claimant could work but should not
squat more than four hours per day. Claimant

said he was too sore after two days of

Dr. Glaede, in February 19 77, reported he did not fee],
claimant was in need of any additional treatment except paij'i
medication and that claimant's condition may possibly reso.lve
itself in time. Claimant had had a fractured 11th rib^which
healed with no disability. Claimant's pain, the doctor
felt, was from contused left sacroiliac. He felt the claim
could be closed.

A Determination Order, dated March 3, 1977, awarded
claimant temporary total disability compensation and compen­
sation equal to 48° for 15% unscheduled disability for his
back injury. -444- ■
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In late March 1977, Dr. Glaede reported that cJaimant 
· had a recurrence of back pain in early March 1977, but had 
been released on March 11, 1977 for light work. 

A Second. Deterininc1tion Orde-,;r, dated Ap.ri 1 l, 19 77, 
affirmed .the original Determination Order aft12r considering 
additional evidence. 

Dr. Donald SL:1.insby, in Jn undatecl report, rc'.portc~cl 
that claimant had early Dupytren' s c:ontr2cturc::=-; ci[ boU, 
hands. He reported tl1at claimant also complaine<l-of back 
pain and le ft leg pain.. Dr. S ta.insby felt that clairn.:int had 
evidence of conversion reaction. Ile did not feel L:hat 
claimant had any evidence of a protruded lwnbar intervertebral 
disc and did not feel that any o.ddi tional dic1<:3-r1ostic procedure:' 
were needed. Further, he felt there was no need for any 
specific medical or surgical treatment for claimant'~, back 
arid left leg pain. Dr. Stainsby opined that claimant had a 
permanent partial disability rE"!SU1tinsi from his back i;1jury 
which was in thC:' "lmvC:'r ranye of mild at about 20 '-:,". II is 
diagnosis of claimant's condition wt1s a lunibar sprain a.nd 
conversion reaction. 

In September 1977, Dr. Richc1.rd nosenbaurn reported that 
Dr. Edward Rosenbaum had e:-:amin·ec1 claimant because of continu­
ing complain ts of back pain which radia t:ed down the le f: t 
leg. An EMG te.s t of the lcf t le9 w<:1-s ini ldly abnorn1a 1. Dr. 
Richard Rosenbaum £el t clo.imant' s symptoms were su9gest.ive 

of an injury of the nerve root at thC:! left fifth lumbar or 
first sacral level and related this to his industrial 
injury in September 1976. He felt that claimo.nt needed 
additional treatment in the form of prolonged bedrest 1 

traction, or back surgery and might need a myelogram in the 
future. 

On April 26, 1978, the Orthopaedi.c Consultants rerort0ci 
they felt claimant's condition was stationary and claim 
closure was "definitely indicated". They felt that ci,1imJnt 
would be unable to return to his former 6ccupation; but if 
properly motivated, could perform some other occupation. It 
was their opinion that job placeme'nt c1ssistance should be 
given to claimant and that he should have a psycho.loc,r.Lcal 
examination. Part of their diagnosis, in acldi tion to a 
contusion of claimant's back and a chronic sorain of the 
lwnbar spine with radicular symptoms, was a ~onversion 
reaction. They rated the loss of function related to this 
back injury in September 1976 a.s beinq in the upper limits 
of mild. The Orthopaedic Consultants f_elt that claimant was 
psychologically a cripple) with functional disturbanc0 
severe. 

-445-

In late March 1977, Dr. Glaede reportec that cJaimant
had a recurrence of back pain in early March 1977, but had
been released on March 11, 1977 for light work.

A  econd , Determination Order, dated April 1, 1977,
affirmed the original Determination Order after considering
additional evidence.

* Dr. Donald  tainsby, in an undated report, reported
that claimant had early Dupytren’s contractures of both
hands. He reported that claimant also complained-of back
pain and left leg pain. Dr.  tainsby felt that claimant had
evidence of conversion reaction. He did* not feel that
claimant had any evidence of a protruded lumbar intervertebral
disc and did not feel that any additional diagnostic procedures
were needed. Further, he felt there was no need for any
specific medical or surgical treatment for claimant's back
and left leg pain. Dr.  tainsby opined that claimant had a
permanent partial disability resulting from his back injury
which was in the "lower range of mild at about 20 v,". His
diagnosis of claimant's condition was a lunibar sprain and
conversion reaction.

In  eptember 1977, Dr. Richard Dosenbaum reported that
Dr. Edward Rosenbaum had examined claimant because of continu­
ing complaints of back pain which radiated down the left
leg. An EMG test'of the left leg was mildly abnormal. Dr.
Richard Rosenbaum felt claimant's symptoms were suggestive

of an injury of the nerve root at the left fifth lumbar or .
first sacral level and related this to his industrial
injury in  eptember 1976. He felt that claimant needed
additional treatment in the form of prolonged bedrest,
traction, or back surgery and might need a myelogram in the
future. . . • -

On April 26, 1978, the Orthopaedi.c Consultants reported
they felt claimant's condition v;as stationary and claim
closure was "definitely indicated". They felt that claimant
would be unable to return to his former occupation, but if
properly motivated, could perform some other occupation. It 
was their opinion that job placement assistance should be
given to claimant and that he should have a psychological
examination. Part of their diagnosis, in addition to a
contusion of claimant's back and a chronic sprain of the 
lumbar spine with radicular symptoms, was a conversion
reaction. They rated the loss of function related to this
back injury in  eptember 1976 as being in the upper limits
of mild. The Orthopaedic Consultants felt that claimant was
psychologically a cripple> with functional disturbance
severe.

-445-
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.Dr. Hugh Gardner, a psychiatrist, in Au9ust 1978, 
reported that claimant has a fifth grade cducntion and had 
worked basically in farming until he moved to Oreqon where 
he had worked for this.empl_oyer. Dr. Gardner reviewed 
certain surveillance films and concluded that based on these 
films and his observation of claimant in his offi.ce and his 
review of hjs psychiatric evaluation~ th&t it was his opinion 
that claimant consciously "clings to and intensifies the 
symptoms when its in his interest, however, there is an 
element of conversion· reaction". The observation films 
showed claimant getting in and out of a car, 9rocery shopping, 
leaving a restaurant and picki~g out a watermelon in the 
market and revealed that he had a sliqht limp on the 1<2ft 
side. Dr. Gardner questioned claimant about some of the 
activities observed in the film. Claimant told him thc:1.t he 

.was enable to do them. It was his opinion that the condition 
was stable, and that treatment from a psychiatric sense 
would be to no avail. He rated claimant's disability in the 
mild.range and felt that no further treatment was indicated. 
Dr. Gardner felt claimant's _injury supplied ~a conscious­
s~ving relief from his compulsive orientation". 

A Third'Determinacion Order, dated September 14, 1978, 
awarded claimant addi tiona 1 temporary total disability 
cornpei:isation and compensation equal to 5';', unscheduled disabil­
ity for his back injury and 5% loss of his left leg. 

In J·anuary 1979, Dr. David Ott, D. C., reported. that 
claimant's condition was not medic.Jlly stable ond n~commendcd 
a further course of conservative tr~atment .. Dr. Ott opined 
that claimant was not capable of gi;1.inful employment in the 
line of wbrk he had previously performed and was not a~le at 
that time to pursue ·any type of work activity. 

Dr. ff. R. Henderson, a psychiatrist, in April 1979, 
reported that he diagnosed chronic strain of the lumbar. 
spin~ with radicular symptoms, psychophysiological disorder 
of the musculoskeletal system with features of ccnver.s.:i.on 
reaction, chronic pain syndrome, depressive r:eurosis -.-,hi ch 
was mild in nature and .secondary to the chronic pain syndrome 
and a sleep disturbance secondary to. the depressive neurosis. 
It was Dr. Henderson I s opinion that claimant ha¢'! s1.1stcL~ned 
some psychiatric impairment as a result of his industrial 
injury and its se·quelae. He felt tl?at claimant should be 
treated wit;:.h anti-depressant medication or a transcut.aneous 
stimulator to assist him in sleeping. Dr. Henderson opined 
that claimant's psychiatric impairments at that time WE•re 
moderately severe in degree. 

Claimant testified at the hearing thai h~ has not yet 
returned to work. He said he continues to see br. Henderson· 
about once every other week. Initially, he testified he was 
seeing Dr. Henderson about every four days.-. 
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.Dr. Hugh Gardner, a psychiatrist, in Aunust 1978, 
reported that claimant has a fifth grade education and had'
worked basically in farming until he moved to Oregon where
he had worked for this employer. Dr. Gardner reviewed
certain surveillance filr.^s and concluded that based on these
films and his observation of claimant in his offi.ce and his '
review of his psychiatric evaluation,, that it was his opinion
that claimant consciously "clings to and intensifies the
symptoms when its in his interest, however, there is an
element of conversion'reaction". The observation films
showed claimant getting in and out of a car, grocery s'nopping,
leaving a restaurant and picking out a watermelon in the
market and revealed that he had a slight limp on the l.eft
side. Dr. Gardner questioned claimant about sorae of the,
activities observed in the film. Claimant told him that he
was unable to do them. .Tt was his opinion that the condition
was stable, and that treatment from a psychiatric sense
would be to no avail. He rated claimant’s disability in the
m.ild. range and felt that no further treatment was indicated.
Dr. Gardner felt claimant' s _inju.ry supplied "a conscious-
saving relief from his compulsive orientation".

m

A Third 'Determination Order, dated  eptember 14 , 1978, 
awarded claimant additional tempoirary total disability
compensation and compensation equal to unscheduled disabil­
ity for his back injury and 5% loss of his left leg.

In January 1979, Dr. David Ott, D.C., reported.that
claimant's condition was not medically stable and recommended
a further course of conservative treatment. , Dr. Ott opined
that claimant v/as not capable of gainful employment in the
line of work he had previously performed and was
that time to pursue 'any type of work activity. -

not able at

Dr. H. R. Henderson, a psychiatrist, in April 1979,
reported that he diagnosed chronic strain of the lumbar,
spine with radicular symptoms, psychophysiological disorder
of the musculoskeletal system with features of conversion
reaction, chronic pain syndrome, depressive neurosis 'which
was mild in nature and -secondary to the chronic pain syndrome
and a sleep disturbance secondary to . the depressive neurosis
It was Dr. Henderson's opinion that claimant had sustained
some psychiatric impairment as a result of his industrial
injury and its sequelae. He felt that claimant should be
treated v;ith anti-depressant medication or a trcinscutaneous
stimulator to assist him in sleeping. Dr. Henderson opined
that claimant's psychiat.ric impairments at that time were
moderately severe in degree.

Claimant testified at the hearing that he has noi: yet
returned to work. He said he continues to see Dr. Henderson'
about once every otlier week. Initially, he testified he was
seeing Dr. Henderson about every four days.-.
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The Referee found the medical evidence in the record 
did not establish a worseninq of claimant's back condition . 
However, the Referee found the medical evidence did establish 
a worsentni 6f claimant's psychiatric condition since the 
claim was last closed. The Referee recited that an issue of 
compensability of claimant's aggravation claim had been 
raised in .March 19 79- in claimant's request for hearinq. It 
was- noted ·that that request refer::r;ed to a denial of ti1e 
employer, dated March 1, 1979. This denial was not placed 
in the record. The Referee concluded; based on all the 
evidence, that claimunt est;:iblishec1 a worsening of his 
psychiatric condition since the issuance of the last Determina­
tion Order and, therefore, set as:i.cle the employer's dc:'nial 
-and remanded the claim to it for reopening as o~ the date 
claimant first began trea.tmen t w.i. th Dr. Hc:rnderson and <J.warded 
claimant's attorney an $800 fee. 

BOARD ON DE NOVO REVI Ehr 

The Board, after de nova review, modifies the F:e;:eree' s 
order. 'I.'he medical evidence in this case indicates thut 
claimant's psychiatric condition is related to h:i.s buck 
injury. Ho.vever, this evidence docs not indicate that 
claimant is disabled or has any residuals because of his 
psychiatric problems. As such, claimDnt is entitled to 
continuing. treatment under ORS 65G.245 f:or his psychL:itric 
problems and the Board would so order. 

The Board finds that the preponde1~ance of the evidence 
does not establish that claimant's back or.psychiatric 
condition has worsened ~ince the last uward or arranqoment 
of compensation .in this case. There fore, the Board approves 
the employer's denial of claimant's a~;gravation claim. 

Based on this finding, the Board finds the c.lairnan t 's 
condition is stationary and that the extent of disabil.ity 
should be rated. The evidence indicates claimant is poorly 
:motivated to r,~turn to ar1y work. D.r. Ga.rc1ner notes this 
injury is used by claimant as a conscious relief from his 
compulsive ririentation. Based on claimant's back injury 
plus other relevant facts, such as .claimant's age, ec.iuca tion_, 
prior work experience and motivation, the Board finds that 
claimant is enti~led to an award of .compensation equal ~o 
160° for 50% unscheduled disability for his back condition. 

ORDER · 

The Referee's order, dated December 20, 1979, is modified. 

That portion of the Referee's order which ordered the 
employer to accept claimant's aggravation claim and remanded 
it to the employer and granted claimantts attorney a fee is 
reversed. 
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The Referee found the medical evidence in the record
did not establish a worsening of claimant's back condition.
However, the Referee found the medical evidence did establish
a worsening of claimant's psychiatric condition since the
claim was last closed. The Referee recited that an issue of
compensability of claimant's aggravation claim had been
raised in March 1979' in claimant's request for hearing. It
was- noted that that request referred to a denial of the
employer, dated March 1, 1979. This denial was not placed
in the record. The Referee concluded, based on
evidence, that claimant established a worsening
psychiatric condition since the issuance of the
tion Order and, therefore, set aside the employer's denial
•and remanded the claim to it for reopening as of the date
claimant first began treatment with Dr. Henderson and awarded
claimant's attorney an $800 fee.

all the
of his
last Determina-

BOARD ON DE NOVO REVIl-W
• ' The Board, after de novo review, modifies the ih^feree's

order. The medical evidence in this case indicates that
claimant's psychiatric condition is related to his back
injury. However, this evidence docs not indicate that
claimant is disabled or has any residuals because of his
psychiatric problems. As such, claimant is entitled to
continuing, treatment under OR 656.2 45 for his psychiatric
problems and the Boa.rd would so order.

The Board finds that the preponderance of the evidence
does not establish that claimant’s back or .psychiatric
condition has worsened since the last award or arrangcmient
of compensation in this case- Therefore, the Board approves
the employer's denial of claimant's aggravation claim.

Based on this finding, the Board finds the claimant's
condition is stationary and that the extent of disability
should be rated. The evidence indicates claimant is poorly
motivated to return to any work. Dr. Gardner notes this
injury is used by claimant as a conscious relief from his
compulsive orientation. Based on claimant's back injury
plus other relevant facts, such as claimant's age, education,
prior work experience and rriotivation, the Board finds that
claimant is entitled to an award of -compensation equal to
160° fo.r 50% unscheduled disability for his back condition.

ORDER

The Referee's order, dated December 20, 1979, is modified.

That portion of the Referee's order which ordered the
employer to accept claimant's aggravation claim and remanded
it to the employer and granted claimant's attorney a fee is
reversed.
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employer's denial of cL1imant' s ;,i~Iq1:,:iva tiun ,.: L:iin. 
is affirmed. 

. 
'l'h.) cmploy,0·l~'s dc;nia1 of: ::T,:;1,cJr:,~:i.biLi Ly for. r:l·· :,1·1:·1nt':-3 

psychi.:it.:ri.c concLi.tic'n i:3 1."(!VC:r:>.(1 ,_md t_hc no.!-,'.! l'J.:,,1:., c.hc 
psychiatric conc:.1.ti.0;1 .1.s Cc,usat1.'/ n.d .. 1tL'Cl i.:o cL;:iii:--1n·,'~; b0ck 
injury .. Clc1im.:,:1t is r•nt:it:.lcci ~:o con,·inuinci ;_-:·c:,.:itiu_n: ,o: 
this cont':ilion under. ,_·,r::s G~iCi.)-1::. 

C.laiinant's ,-,~-.t.oTn,_::}.- ;i_:; •Ji-<1:·,t:s;d ,. Lee::;( ~-,~250 i·o u\:(·:r·­

corni nq this dcr. :i.,~ l. 

(~l;tiinc"1r1t is l1cr.0l.~"/ qr 1nt.:~, .. ·.n·, :~• 1:.':11---~ 1-~; (:t:;;1p,::n!;·1:~:.ci11 

equal to 160° for ::-,c•:, unsch .. :.::~ilu: rlj:~·ii:·,:Ui.t:y ror hi_:: l,.-1cL 
injury. This· ,1\,1 c1rd is in J..i.cu 0F ..-ill pcr:viou:'~ <.1c·:"·1rd'.·, of: 
unscheduled disability for these co,1 cii_ t io:1s. 

Claimant's cJttorn("Y i::, qr,::,nt(:cl <1;1 :1ttorncy fee ('qt.,,tl. tn 
25% of the incre.::isccl com.pcnsaL.i.cn no!: L,:i 0.::-;<.::l'~cc: $3,0DO. 

WCB CASE NO. 78-2247 

WILLIAM T. BROWN, CLAIMANT 
Donald 0. Tarlow, Claimant's Att~. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

June 10, 1980 

Cla.i.man t seeks Board r0vil-~W o :~ U1c r:0 t crco' E, c,:-(,l·· :- \·.chi ,-·h 
granteo him an odclit.i.onaJ ;Hvarc: or- coP1p,~nsc1.ci_on eq~J.-i-; i.o 48° · 
for 155:; unschcci;..1l8d chsc1b.i.lity ro1· hi::'. lrnv ix-ick i:1~cry. i\ 
Determination OrCJcr, r::atccl i-lovcmbc:r 16, 1977, l·!.Jd qL,,,t.cc: c.l.c1i1;1-
ant compensation equu:L t.o ,1s 0 i"rn~ Li'!, ;in,~chGcit.:lec1 c:.i.:,;zd.,i.lit~.-' 
for his ]ow back inj,ffy. Clai.ic.~,nl.: contends .he':! is pt~r;:-1,,nently 
and total .ly dis cio lecL 

FACTS 

ThG l3Da rd finds the facts rcci tl~d in th<:-: Pefc1~·:-!c,' i,; Opi nio: 1 

and Orde}~ are correct ,rnc: c1ciopts thc-m. /, copy of the hr.~\"on:=!c' ,; 
Opinci.on and Orc;c1~ is i:l ttachcd Lo Uii,~ r.,i:c1cr. 
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The cmployci ' s denial of cl.aiiiianb ' s ..ujfji'ova tioii
is affirmed.

The employ.--r’s denial of: rc:3iejr.r-:ijji],.f Lv for el ori:!rii:* s
psychiatric condition is .i;evcr;;;.. d ai'id [.tie jlo'.rd id.int:., chc
psychiatric condition j.s c.'.usaiiy related to c L-?..iuM{vd n back 
injury. , Cl.aimant is rm f;:i. tied con. r m‘i Lii.ni; i:roatn;cn:, tor
this condition under Ot GuG.i'-i;;,

Claiinant's attorney is -inaiitcd
coming this deni.el.

C.laiinant is hereby ar inter, .-in ■''.•.'•i r'i o ; cr eij.'ons'i i, ;.oii
equal to 160° for 5Ct unschedulrr: dj.s-iiri.l ,i. i:y tor hi.s ia-icl-.
injirry. This' awajrd is iii ].j.cu oi" ci.], I |')i:ovious av.’arcis of:
unscheduled disability for thc.se conditions.

Claimant's attorney is granted an attorney feo eg uni tr
25% of the increased compensation, not t.;> exceed $3,000.

VICE CA E NO. 78-2247

WILLIAM T. BROWN, CLAIMANT
Donald O. Tarlow, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

June 10, 1980 #
Claimant seeks Board review o;.' the fiororoe'jj cu'cer whict-i

granted him an addition.al award of coi'’ponsation ecju.-i’: i.o 48°
for 15% unscheduled disab.i.lity tor his low back injur'/. A
Determination Order, dated November 15, 1977, had '•iranteci claim­
ant compensation equal to 48° roi: 15% vinschedulea dls^ibility
for his low back injuary. C-laim.ant contoiads he is permanently
and totally discibled.

FACT 

The Board finds the facts recited in the Refereed .s Opinion
and Order aa:e correct and adopts thorn. f. copy of tht: Iteforec''^'
Opinion and Order is a cLached to tliis oi.'dcr .

448-
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BOARD ON DE MOVO REVIL\'1 

The Bo~_rci, after c1e novo r-cvieh, r:1oc1i fies the Rc:fl-='ree I s 
order. ·c1afrnant is now 52 \'r:':ars olc"t and has a .third (:;rade 
e~dcation, bO,t is functionally illiterate. Claimc1r,t',-; pre-. 
v1.ous work experience has been i.n heavy manual labor. Because 
of a combina ti~m of low back pil.i.n ancl a thyroid conch -::ion, 
claimant was found by a 1/ocationaJ. Rehc,biliti,t".:ion cou1,selor 
to be unemployable. Claimant feels ht2 could perfonn :..ic;ht 
work if it w~re available. Since his injury, claimant ~as 
returned to W?rk f?r this employer, l)ut could not pe:.,cor-rn t_hc 
work he was given. Ile also has loo kc d for ot.her wor'i,; c1nd at­
tempted to bui·lc furni turc~. 

The Board, based on all the cv1.c1cncc, docs not !'incl 
claimant has ::proven he is penn,1n,~ntLy one] tot:a.lly disabl~c:. 
The medical evidence a lon c docs not cs l:abli sh th21 t c.L:t ima 11 t 
is permanentlyl:and totnlly disablccl. Ur. Struckn:an, in Sep­
tember 1979, rated claimant's ''c1isahil.ity'' os 1n.ild.ly 111oc:cr-
ate to moderate·. 118 ·felt claim?,nt w:-1s "over-reactirv!'' and 
was capoble of performing any occupations which diJ not re-
quire prolonc_red liftin9, brc'.r:clinc; or squ2ittin,;. ln ca~~r,:s w}xicc 
the medical evidence al.on~ does not establish perman~nt total· 
disability, other relevant factors, as C:eline.:itec1 i.n t~h•":' 
Wilson v. Weyerhaeuser, case~, must be c:onsi.dcn,,d. ::::laimant 
told a vocational cotinselor hr:: i:clt U,L..::re \vas;,'t any 10b he 
could perform and dicln'i::: need rehabilitation scrviccis. Clc1irn-· 
ant's condition relat12d to l1is comp,:cn:3,::-ible injury is !iDt so 
severe that he is not rpquin=x1 to t-cclucc his chsabilJ t.y or to 
reduce the affects of it. Cla irnan t has not shown iJ re:- pson ab le 
effort to return- to gair,ful employment. Further, [,r. Eummel _i 11-· 

dicated claima.n t had had ~rood ce li,2 [ of his r z,di cular [Jd in a f L_,_~ 1_· 

a laminectomy. He noted claimant had mild chronic low back pa\n 
and was capable of c:_;ainful employment. 

Bas0d on all the evidence in this case, however, :.:he Boac·1 
finds claimant has lost more of i,is \vas;c earninq capaci-ty th.::in 
that which he has been pr,'"viously compensatec1 for. The Goard 
finds claimant is entitled to an award of compensation equal 
to 192° for 60% 1.mschec1.ul0d dis,"'.bility fo1: his low bock in·j1n:y. 
This is in liE-~ll of ull f)rl=:'vic,us a,,;(~icds of un:3cl10:c1ulec·i disz1lJi.iJ L·.·/ 
for this injury. 

ORDER 

The Referee 1 s order, clatec1 December 14, 1979, is moclificcl. 

Claimant is hereby awarded 192° for 60% unscheduled dis­
ability for his low back injury. 'rhis i.s in lieu o:E all pre­
vious awards of unscheduled disability granted for this injury. 

Claimant's attorney is granted as a reasonable attorney's 
fee a sum equ,31 to 25% of the inGreasecl con;pensation, payable 
out of said compensation as pairJ, · not to exceEici $ 3 , 0 0 0. 
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The Board;, after de novo review, modifies the Referee's
order. 'Claimant is now 52 years old and has a third qrade
eadcation, bOt is functionally illiterate. Claimant's pre- ‘
vious work, experience has been in heavy manual labor. Because
of ^ combination of low back pai]i and a tiiyroid condition,
claimant was found by a Vocational RehabiIitatioi'; counselor
to be unemployable. Claimant ::ee].s he could perfonu light
work if it were available.  ince his injury, claimant has
returned to work for this employer, but could not'pertorm the
work he was given. He also has looked for other wor'K and at­
tempted to build furniture.

The Board, based on all the evidence, does not rind 
claimant has ‘proven he is permanently and totally disabied-
The medical evidence alone does not establish that claimant
is permanently*; and totally disabled. Dr.  truckman, in  ep­
tember 1979, rated claimant’s "disability" as mildly moder­
ate to moderate'. He 'felt claimant was "over-reacting" and
was capable of performing any occupations which did not re­
quire prolonged lifting, bendijici or sciiiattinr;. In cases where
the medical evidence alone does not establish permanent total-
disability, other relevant lactors, as delineated in the 
Wilson V. Weyerhaeuser case, must be considered. Claimant
told a vocational counselor he iielt there wasn't any job he
could ixarform and didn't need rehabilitation services. Claim­
ant's condition related to his componsablo: injuip/ is not so
severe that he is not required to reduce his disability or to
reduce the affects of it. Claimant has not shown a reasonable
effort to return' to gainf'ul employment. further. Dr. Hummel .in­
dicated claimant had had good relief; of his radicular pain after
a laminectomy. He noted claimant had mild chronic low back pa.in
and was capable of gainful employment.

Based on all the evidence in this case, hov/ever, the fioard
finds claimant has lost more of his wage earning capacity than 
that which he has been previously compensated for. The Board
finds claimant is entitled to an awa.rd of compensation equal
to 192° for 60% unscheduled disability for his lov; back :ln-jury.
This is in lieu of all previous awards of unscheduled disabili ty
for this injury.

BOARD ON DE NOVO REVIEW

ORDER
The Referee’s order, dated December 14, 1979, is modified

Claimant is hereby awarded 192° for 60% unscheduled dis­
ability for his low back injury. This is in lieu of all pre­
vious awards of unscheduled disability granted for this inju.ry

Claimant's attorney is granted as a reasonable attorney’s
fee a sum equal to 25% of the increased compensation, payable
out of said compensation as paid, not to exceed $3,000.
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WCB CASE NO. 77-7822 

JOHN DILWORTH, CLAH-Ln .. NT 
Clayton Hess, Employer's Atty. 

,June 10, 1980 

Order Approving Disputed Claim Settlement 

WHEREAS, State Accident Insurance Fund has appealed 
the order:~f··Referee Pferdner dated October .11, 1979 con­
tending inter alia that his order· insofar as it orders 
State Accident Insurance-Fund to submit the above~num­
bered claim to Closing & Evaluation.for determination of 
the permanent disability, if any, resultiDg from an 
ordered accepted myocardial infarction was v6id in the 
face of the Board's previous ruling that Closing & Eval­
uation was without jurisdiction to make such a determin­
ation State Accident Insurance Fund having therefore 
formally denied permanent impairment of function and/or 

'.disability resulted from that which it was fo~cee t~ 
accept. 

WHEREAS, State Accident Insurance Fund notwithstand­
ing its contention that the R~feree's order aforesaid was 
void did .in fact submit the claim to C&E and C&E di~ on 
January 17, 1980 make an award of temporary total dis­
ability March 8, 1976 through August 3, 1978 together 
with 112 degrees for 35% unscheduled disability which 
State Accident Insurance Fund contends was not justified 
either factually on the basis of the record or legally 
in the face of the Board's previous order concernin~ 
jurisdiction. 

WHEREAS, State Accident Insurance_Fund· further 
contended on its appeal that the Pferdner order awarding 
claimant's co'J.nsel an additional fee was bobh voi>J and 
unjustifie~ as· an order duplicating fees fo~ the same 
deniar whibh•had theretofore been awarded by a~ original 
Gemmell·, order of February 4, 1977 ~ 

WHEREAS, :C,laimant cross-appealed the Pferdenr order 
and thereby kept viable all issues theretofore or here­
after possible to be raised in this litigation including 
the possibility of an appeal from the Determination Order 
of January 17, 1980 if the Board were not to again find 
it void in the face of State Accident Insurance ?und's 
denial, and 

WHEREAS, both claimant and State Accidnet Insurance 
Fund are desirous of putting an end to otherwise endless 
litigation, now therefore IT IS AGREED as follows; 

(1) State Accident Insurance Fund will pay tc claim­
ant's counsel the sum of $900.00 as attorneys' fees in full 
and final and complete discharge of its attorney fee· 
obligations not· before thi:,; time preyiously paiC'. 
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WCB CA E NO. 77-7822 June 10, 1980

JOHN DILWORTH, CLAIMANT
Clayton Hess, Employer’s Atty.
Order Approving Disputed Claim  ettlement

WHEREA ,  tate Accident Insurance Fund has appealed
the order-of ‘Referee Pferdner dated October.il, 1979 con­
tending inter alia that his order-insofar as it orders
 tate Accident Insurance-Fund to submit the above-num­
bered claim to Closing & Evaluation for determination of
the permanent disability, if any, resulting from an
ordered accepted myocardial infarction was void in the
face of the Board's previous ruling that Closing & Eval­
uation was without jurisdiction to make such a determin­
ation  tate Accident Insurance Fund having therefore
formally denied permanent impairment of function and/or
.disability resulted from that which it was forced to
accept.

WHEREA ,  tate Accident Insurance Fund notwithstand­
ing its contention that the Referee's order aforesaid was
void did In fact submit the claim to C&E and C^iE did on
January 17, 1980 make an award of temporary total dis­
ability March 8, 1976 through August 3, 1978 together
with 112 degrees for 35% unscheduled disability which
 tate Accident Insurance Fund contends was not justified
either factually on the basis of the record or legally
in the face of the Board’s previous order concerning
jurisdiction. .

WHEREA ,  tate Accident Insurance Fund further
contended on its appeal that the Pferdner order awarding
claimant's counsel an additional fee was both void and
unjustified as’ an order duplicating fees for the same
denial- which- had theretofore been awarded by an o.riginal
Gemmellv-order of February 4, 1977:

WHEREA ,:Claimant cross-appealed the Pferdenr order
and thereby kept viable all issues theretofore or here­
after possible to be raised in this litigation including
the possibility of an appeal from the Determination Orde:
of January 17, 1980 if the Board were not to again find
it void in the face of  tate Accident Insurance Fund’s
denial, and

WHEREA , both claimant and  tate Accidnet Insurance
Fund are desirous of putting an end. to otherwise endless
litigatioh, now therefore IT I? AGREED as follows;

(1)  tate Accident Insurance Fund will pay tc claim­
ant's counsel the sum of $900.00 as attorneys' fees in full
and final and complete discharge of its attorney fee '
obligations not' before this time previously paid.

-450-
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State Accident Insurance Fund will further pay 
to claimant the balance of the temporary total disability 

awarded by C&E ·iogether with the unpaid balance of the 112 
de~rees permanent partial disability awarded by C&E but such 
payment to be made and/or continued as if by w~y of disputed 
claim settlement. 

(3) In consideration of the foregoing payments being 
made claimant agrees: 

' ' 

(a) That State Accident Insurance Fund's 
de facto denial of responsibility for claimant's 
atherosclerotic heart disease anJ/or any dis­
ability attendant upon or resulting ~herefrom 
which pre-existed March 25, 1976 or which followed 
July 18, 1976 may ·be affirm•~d. 

(b) That no right of appeal from the deter­
mination order exists. 

It appearing to the Board from its de novo review of the 
record that the foregoing stipulation and agreement is area­
scnable. method of disposing of douhtful and disputed claims, 
the agreement of the parties is hereby approved, and this 
litigation concerning injury or occupational disease having 
its inception in March of 1976 is ended without right of 
appeal. 

WCB CASE.NO. 
WCB CASE NO. 

eRDCE A. HELPING, CLAIMANT 

78-250 
78-3947 

,._Tune 10, 1980 

Welch, Bruun & Green, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore · 

& Roberts, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Claimant seeks Board review of the Referee's orc1c1:- that 
affirmed the denials i.ssued 'by Asplundh ,free Expert C1_)mpa;:v 
and ,Stevens 'l'ree Su.r.g~ry thrc:iuqh t11e.i1: respective Wor,,;.1.;;~:r;:;' 
Compensation'· insura11ce carriers. Cl.:1:Lrriant contends ht~ 
established a compensable occupational disease. 
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(2)  tate Accident Insurance Fund will further pay
to claimant the balance of the temporary total disability

awarded by C&E 'together with the unpaid balance of the 112
degrees permanent partial disability awarded by C&E but such
payment to be made and/or continued as if by way of disputed
claim settlement.

(3) In consideration of the foregoing paym.ents being
made claimant agrees:

(a) That  tate Accident Insurance Fund's
de facto denial of responsibility for claimant's
atherosclerotic heart disease and/or any dis­
ability attendant upon or resulting therefrom
which pre-existed March  5, 1976 or which followed
July 18, 1976 may-be affirmed.

(b) That no right of appeal from the deter­
mination order exists.

It appearing to the Board from its de novo review’ of the
record that the foregoing stipulation and agreement is a rea­
sonable method of disposing of doubtful and disputed claims,
the agreement of the parties is hereby approved, and this
litigation concerning injury or occupational disease having • ‘
its inception in March of 1976 is ended without right of
appeal.

WCB CA E NO.
WCB CA E NO.

78-250
78-3947

June 10, 1980

BRUCE A. HELPING, CLAIMANT
Welch, Bruun & Green, Claimant’s Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer’s Attys.
 AIF, Legal  ervices, Defense Atty. •
Request for Review by Claimant

Clamant seeks Board review of the Referee's order tliat
affirmed the denials issued'by Asplundh Tree Expert Comparv
and ^ tevens Tree  urgery through their respective V/orxers'
Compensatioh'insurance carriers. Claimant contends he
established a compensable occupational disease.

-451-



 

           
         

          
          

         
         

         
        
           

          
   

           
         

        
           

           
          

        
    

         
          

           
            

          
         

           
        

        
         
           
      

          
        

           
        

        
          
          

         
         

          
         

         
  

Claimant was emp.loycc1 on ,rnd o[:;: by the two crnp1.oycn;, 
Asplundh 'l'ree ]>:pert Com1x:my a:H1 Stevens '['re,._; ~ot:rg01~:,--,. ov,::,r 

a number of yea.rs. 'l'he recorcl ind.ic:1tcs that claimant WOl~k,·: ·i 

from October 19 7 5 throui;;h l\pri .l 19 76 for S bcvccs 'J'rc·~ Sur(J8 C'./ 
(Stevens) . The record also incli ca tes that h,? was ;_rncn:~)loye c·: 
from l\pril 19 76 to September J.9 76, per ~-ormint; or,1y ~ i q;1t 
maintenance work as a upartiilent manciqc-r. Clc-iirn0nt wu6,2c1 for. 
Asplundh Tree Expert Company U\splunclh) from Scptemb.~-i~ 1976 
through April 1977. He worked f~r Stevens one week in i'-1ay 

1977 and for l\splundh for approximcJ.tcly a mori.th in Dec2rr.ber 
1977 and January 1978. 

In March 1976, Dr. Keith l-I. Crifein rcportGc! t.h;1L 
claimant had a situation develop where he e:-;pcr:i.cnccci 1.1ain 
and lost his seJ. f'-con tro l. Clairnan t s ta tccl th.Jt whi 11.:'' 
working as a tree trimmer for PGE he became very frustcated, 
·1ost control, scream~d at the top of his voice, threw hls 
hard-hat down 6n the 9round ancl then sat down ,:triCl cri,,:d. 
Dr. Griffin diCtgnosecJ claimant's condition il.S reacti \'l? 

depression with chronic tension state. 

Cla.imant testified that in late .,-,pril 1976 he be,j<rn to 
experien6e pain and muscJ.e spasms in his ~ack which c~used 
him to· be even more short tempered th::rn he normally w;-;t;. Uc 
stated tha~ he was employed by Stevens at that tin~ as-~ 
groundsman. 

Dr. P. Unqer, on May 4, 197G, rcportec1 thci.t. ·clt,im:rnt 
compiained of being nervous, shaki.nq and having a viol~nt 
temper for the past 5-6 years. He [el t thut cl0imt1.n t h:1d an 
extreme amount of ag.ita ted depression wi 1:h · the r,1oin componcn t 
being agitation and depression. Dr. Unger also report~d 
claimant complained of back pain and muscle spasms. lie 
diagnosed a muscle spasm in the back with evidence of scoli~~is 
"probal?ly from sh_ortening of the left: le9" ·. 

In June 1976, Dr. John Thompson reported that he felt 
claimant's marked lenc_:;th leci discrepzmcy was a contrib:..1ting 
factor to his ongoing lumbar· spine pain. Ile c1ic1 not C.:1d 
any evidence of l'.lerve root compression or spondylosis. ,::ir . 
spondy lolisthesi s. It was noted that thoracic spi n1c:~ .films · 
revealed evidence of old Scheurmann's disease, but Dr. 
Thompson did not feel this was actively involved at th~t 
time. In early i'Jovember 19 7 6, Dr. 'Thompson reported thut 
claimant had been worki n9 approxim,:i tely five weeks and abo_ut 
three weeks previously beqan to have pain in his chest, 
intrascapular area, shoulder, his neck ~nd also began having 
headaches. Dr. Thompsom felt it appeared that claimant. may 
hav~· a rheumatoid spondylitis. 
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FACT 

Claimant was employed on and of:f by the two employers,
Asplundh Tree bxpert Company and  tGivcns '['ree  urgery, over
a number of years. The record indicates that claimant work.;'f
from October 1975 through April 1976 for  tevens Tree  urgery
( tevens). The record also indicates that he was uncn;ployed
from April 1976 to  eptember 1976, performing only light
maintenance work as a apartment manager. Clciimant wcjrked for
Asplundh Tree Expert Company (Asplinidh) from  eptember 1976
through April 1977. He worked for  tevens one week in May
1977 and for Asplundh for approximately a month in December
1977 and January 1978.

In March 1976 , Dr. Keith FI. GrifCin reported thal. ' •
claimant had a situation develop where he expcricnceti pain
and lost his self-control. Claimant stated that while
working as a tree trimmer for PGE he became very frustrated,
Tost control, screamed at the top of his voice, threw his
hard-hat down on the ground and then sat down and cried.
Dr. Griffin diagnosed claimant's condition as reactive
depression with chronic tension state.

Claimant testified that in late April 1976 he began to 
experience pain and muscle spasms in his back which caused
him to-be even more short tempered than he normally v;as. He
stated that he was employed by  tevens at that time as ,a
groundsman.

Dr. P. Unger, on May 4, 1976, reported that claimant
complained of being nervous, shaki.nq and having a violent
temper for the past 5-6 years. He felt that claimant had an 
extreme amount of agitated depression with'the raain component
being agitation and depression. Dr. Unger also reported
claimant complained of back pain and muscle spasms. He
diagnosed a muscle spasm in the back with evidence of scoliosis
"probabl}-' from shortening of the left: leg".

In vJune 1976, Dr. John Thompson reported that, he felt
claimant's marked length leg discrepancy was a contributing
factor to his ongoing lumbar spine pain. He did not i;::.nd
any evidence of nerve root compression or spondylosis, or
spondylolisthesis. It was noted that thoracic spine films'
revealed evidence of old  cheurmann's disease, but Dr. . . ••
Thompson did not feel this was actively involved at that
time. In early November 1976, Dr. Thompson reported that
claimant had been working approximately five weeks and about
three weeks previously began to have pain in his chest,
intrascapular area, shoulder, his neck and also began having
headaches. Dr. Thompsom felt it appeared that claimant m.ay
have- a rheumatoid spondylitis.
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n late November 197 6 , cla i mu n t was hospi tal i zed o e c aus e 
of f airly severe abdominal pain assoc i ated with nausea u nd 
vomiting which had s ta r ted i n h is b Dck and came a ro un d 
anteri o r l y radiatin g in t o both q roin u reas . Ile repor t ed 
th a t c oughing and sneezin g mc:ide this p,-i in worse . ur . Unge r 
reported t hat cla imant had a comp lex pain sy n d r ome a n d 
requested that Dr. Law r e n ce Zivin , a ncuro l oqi st , examin e 
claimant a nd dete rmin e if he had ~ny c ord l esion an d disc 
l e sion i n the thora ci c or l ow lumbar area . Dr . Zivin fe l t 
that cl a imant h ad diffus e t horacolunili ar b a ck pain wi t hout 
e vide nce of spinal c ord or neuropat h ic invol v rne nt. He noted 
that c l a imant h a d a possible µepti c ulcer disease and questio;i­
able r ena l lithi asis, and hernia , and a lso suf fe r ed f rom 
chronic a nxiety a nd de pressi o n . 1~1· . Zi vin noted t h at .it h ad 
been raise d th ~t cla ima n t poss i bly migh t have a n a n kyl0s ing 
spondyli t is an d fe l t thot i f claimant did hilve th i s c ond ition 
he woul d b e well c1dvisccl t-.0 r. c ducc t he s t ress c1 n d .stra i;-is on 
his bac k in ob tainin g mo r e s 0de n tc1ry , l ess st r essful t:; p e o f 
ernployrne n t. Dr . Unger r.epor tcd t hat c 1aimun t was qui tc 
re l uctan t to c han ge his i ob at th at time beca~ s e of fin anci a l 
reasons. 

I n No ve mb e1· and Dcc·cnlbcr j_')7G , n.c . lin ~1c r .rc poct cd t h ,1.t 
c laiman t continu e d to have epi~astric pain and back p ~ in . 
Dr. Un ger f elt cla i mun t wo ulc1 cl0. fj_ nitely need to ch i1n q~ hi s 
vocation. Ile suggested th r1t clet .irnant pla c e a h ei2 l p l. ate in 
his l eft f oo t for workinq hours. On February 28, 1978 , Dr . 
Un ger r eported c l a i mant h ad il recurrence of h i s back pain . 
Cons e r vative t reatment was prescribed . Tes ts ru l ed out 
ankylos in g sponc1yliti s and the c1iaqnosis wa s Sch eurmann ' s 
d ise a s e . 

Claimant stated that Dr . Un~cr said h e s h ould ch ~ ngc 
jobs an d ge t i n t o s o rneth.in<J liqhte r bec.:iuse the work h e was 
doin g w as ca us in g a str ain on hi s back and muscles . C laimnnt 
sta t e d thc:1.t f r om May .l. 977, wh on h e '.v ,1s la.id o f f by Stc \·cn" , 
up until December lY-/"/ , h e pcrfonnc:d v;irious odd job~; ~; uch 
as p a in t in g , y ard work , au t o repai r wor k , and man aqinq an 
apartment c o mpl e x . Il e stated that his b a ck hurt conti:1ually 
d uring thi s time . 

I n Oc t o b er 19 77 , claimant was exami ned by Dr. RonQld 
Fraba ck, a r h eumatol o ~1ist . Dr . ·i-'rabc1ck dia c; nosec c h 1-on ic 
back pai n , whi ch he fel t was most likely d ue t o abnor ~ a l 
nechanica l stres s r esulti ng from Sch eurman n ' s disease . He 
felt that a fused r igh t sacroil i ac jo i,it rnay also be con tri b ut­
ing to cla i man t ' s back discomf ort. Dr . Fr aback felt th a t 
althou g h S che u rmann ' s disease was most ofte n an incide ntal 
x-ray find in g whi ch did no t c a u se symptoms, he c]ic1 not: /in d 
anything e l se to a c count for claimont ' s comp l n i nts ana h i s 
objective p hysical findings . He re lt it wa s quite conl~c ivable 
that t hi s pre-exist in g condition wus worsened by c l ai1 r,cmt 1 s 
e mployment a s a tree trimmer. I-le e xpe cted with conserva tive 
care tha t claimant 's symptoms wou ld ub a tc but t hat h e :nay 
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In late November 1976, claimant was hospitalized oecause
of fairly severe abdominal pain associated with nausea and
vomiting which had started in his back and came around

areas. He reported
ptiin worse. Dr. Unger
pain syndrome and
neurolocjist, examine
cord lesion and disc
area. Dr. Zivin felt

anteriorly radiating into both groin
that coughing and sneezing made this
reported that claimant had a complex
requested that Dr. Lawrence Zivin, a
claimant and determine if he had any
lesion in the thoracic or low lumbar
that claimant had diffuse thoracolumbar back pain without
evidence of spinal cord or neuropathic involvment. He noted
that claimant had a possible peptic ulcer disease and question­
able renal lithiasis, and hernia, and also suffered from
chronic anxiety and depression. Dr. Zivin noted that it had
been raised that claimant possibly might have an ankylosing

and felt that if claimant did have this condition
well advised to reduce the stress and strains on
obtaining more sedentary, less stressful type of
Dr. Unger reported that claimant was quite
change his job at that time because of financial

spondylitis
he would be
his back in
employment,
reluctant to
reasons.

In November and December 1976 , Dr. Unger reportCiJ that 
claimant continued to have epigastric pain and back p.iin.
Dr. Unger felt claimant would definitely need to change his
vocation. He suggested that claimant place a heel plate in
his left foot for working hours. On February 28, 1978, Dr.
Unger reported claimant had a recurrence of his back pain.
Conservative treatment was prescribed. Tests ruled out
ankylosing spondylitis and the diagnosis was  cheurmann's
disease.

Claimant stated that Dr. Unger said he should change
jobs and get into something lighter because the work ho was
doing was causing a strain on his back and muscles. Claimant
stated that from May 1977, when ho was laid off by  tevens,
up until December 1977, he performed various odd jobs such
as painting, yard work, auto repair work, and manaejing an 
apartment complex. lie stated that his back hurt continually
during this time.

In October 1977, claimant was examined by Dr. Ronald
Fraback, a rheumatologist. Dr. Fraback diagnosed chronic
back pain, which he felt was most likely due to abnorm.al
rrechanical stress resulting from  cheurmann's disease. He
felt that a fused right sacroiliac joint may also be contribut­
ing to claimant's back discomfort. Dr. Fraback felt that
although  cheurmann's disease was most often an incidental
x-ray finding which did not cause symptoms, he did nor. find
anything else to account for claimant's complaints ana his
objective physical findings. He felt it was quite conceivable
that this pre-existing condition was worsened by claimant's
employment as a tree trimmer. He expected with conservative
care that claimant's symptoms would abate but that he may

-453-
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i \ "•. • ·\• .•~ • .(\F:,;~ t~~~,~. 

never be completely free of back; pa.in~ Heff,,{elt this condi_tion 
should be classified as an., ·occupational dis1~e and recommended 
that claimant have vocational retraini-ng to enter .ail, occupation 
which did not stress his. back or. requi'~e- he'~vy:: '.r/t'f!i~g'<_"·: :· ·. 

•• '•• l -.~l ~JI::, 111~ '\•:{,, ~• r''!•'I 

Claimant stated that Dr. Fraback, wa~1_ .... the fir1~t' docto1r. 
who informed him he had an occupational .li~·ea'~~~ J ;do' Df~k'rttl:ik't-
13, 1977 he filed a claim for an occupational cii\3e'a's·c·,wh'ich1

' 

occurre¢l while working at Asplundp.. _/ , , : :,:P ·~::<,:.··:\· : ,.11• 

On December 14, 1978, · claimant again went t~ -~,/or:k ib~­
Aspl undh and worked the re until mid-J anuar.y ,19 78 when'.: he'' was 
terminated. On February 9, ·197·a·, A.splundh' ~···work'er"s'''-'doipen-. 
sation insurance carrier -denied claimant's claim. Claimant, 
on March 23, 1978, filed_a claim for nn occupational disease 
incurred while employed at Stevens. Stevens' Workers' · 
Compensation ·insurance carrier denied this claim on June 7, 
19 7 8. 

. . . 
In March 1978·, in response too. Jetter from 'cJ.a'ini.:\ri"t:.'i; 

attorney, Dr. Unger stated that he did not tell blni~a~~ . 
specifically that he had the type of disease or infur.y tr,i:it 
would be a compensable disease or injury under the Workers'· 
Compensation law. lie indicated he did not tell clc:ii'li.:int 
that he had a type of disease which would allow him'•to file 
a claim against his employer for w~rkers' · compeh~atic:5::•':,._ t~ . 

benefits. Dr. Unger denied that he· t9ld· claimant1t.h"dt~;his 1•1•·. 

condition arose out of the course· ·and· scope:•a'f his1.•emµl6yment 
and was causally related to his employment in the sense of· 
being an occupational dis~ase. Later, in·March 1978, Dr. 
·unger indicated that sometirne·in the fall of: 019~61'•he 1 suggested · 
that claimant Is continued emp~oyment c:ts·:a:•tree <triin:ine.rVwould 
aggravate his condition. 0r. · Unger. felt'. triat~hisJ'.•cmt'llOymerit 
aggravated the condition of ·his· back•:a:n~1t:'.fel 1t-;' ho~ever1~•Pth'at t 
this condition was most likely· there before.ihe'--'St:.-artea<~nis ... 

1 • · · · 1 r ' ,,. · 1 •• c L,.., c- [J - s n1· • 11" emp oyment. . •' . '·· 0 •• • ·:· '•":,, ,.:; ": _ct .,. ·.·- .• ' 

,:, ; _,_ .. t)i\: \v1.th,e:•.-1ocncc 01 ~,10J.1l_1:,1s 

· At the hearing 7 claimarit testified-the first time he 
ever experienced back symptoms.wa~ in April 1976 while 
ernpioyed by Stevens as a groundsman· .. He ·reiatecl.· 1that Se~tiad 
no specific injury, but had .just 'had -a·-·gr·aa ua·l. deveiormei\tcr 
of back pain. He· stated he neve:r: 1•leftL any, emp:J:oymeiit oecause 
of back problems.· In between jobs:-,.-·he: repor-:tea.<lne0 whs essen­
tially unemployed although he"•managc~d apart.rnent_sP~n~ per<fprmed 
various odd jobs. He stated tfi~t~a~tirt~Sth~§e tifueir~e 
continued to experience •back •~airt~wfthYlitt1~v&i fi6 ~rl~~ge · · 
in Bis back condition. H~ stat~d-hc~la§fO~ofR~ar5gJQttf~c 
tri~me·r in January 19 7 8 but' was ···terininated"J f r"?J!l0tfiatJ1 j oobout 
because the crew:was laid o'ff' and 1riot'•becausello-f 15a:cRtoroblems.· 

. : .. ;; :·,.,.,..; .1nc1 d ~su b(:q.:~n n.J·, inq, . . . ' 

'The Referee stated that. claimant •must t prove lthat•1liiss1~' 
condition originally caused-a-material worsening of his 
condition. The Referee found ·that claimant had failed to 
meet his burden of proof in this case. Under all the facts 
and',circurnstances of this case and considering the opinions 

--~:5.!l,-

: ··\, never be completely free of back'., pain. He';tfelt this condition
should be classified as an/occupational dis'^a^e and recommended
that claimant have vocational retraining to. en^er^ .ani occupation
which did not stress his, back or require-heavy-.li^ft’ing'^^',,’,'^

Claimant stated that Dr. Fraback. was'.'the first (doctor
who informed him he had an occupational .disease.. ,0n .December
13, 1977 he filed a claim for an occupational disease .which ‘
occurred while working at Asplundh. ^ '".J

On December 14 , 1978, claimant again went to work .for
Asplundh and worked there until mid-January .1978, when'llKe^'^was
terminated. On February 9, '197'8', Asplundh's"-w6rkers'''''Compen­
sation insurance carrier denied claimant's claim. Claimant,
on March 23, 1978 , filed a claim for an occupat.ional disease
incurred while employed at  tevens.  tevens' Workers'
Compensation insurance carrier denied this claim on June 7,
1978. ' ' .

■i - In March 1978, in response to a letter from claimant's
attorney, Dr. Unger stated that he did not tell claimant
specifically that he had the type of disease or injury that
would be a compensable disease or injury under the Workers
Compensation law. He indicated he did not tell claimant
that he had a type of disease which would allow him''to file
a claim against his employer for workers'• compehsatidn;'-”-
benefits. Dr. Unger denied that he'told- claimant'^that-'his
condition arose out of the course* and •sc6pe-‘6f his^-‘employment
and was causally related to his employment in the sense of
being an occupational disease. Later, in March 1978, Dr.
'Unger indicated that sometime-in the fall of ;-‘1976'"he^ suggested
that claimant's continued employment as'‘a'‘tree ^trimfner'-'wbuld
aggravate his condition. Dr.-Unger' felt'tK'at^liis^;‘Grnplbymeht
aggravated the condition of -his* back--a'nd---fel't9 however^^i’th'at^
this condition was most likely* there before-’lie'-’stafte'd^-His
employment. • •*"** mnscLe sp<isms. !lc

, *n os*;: w i ♦-h - evidence of sc?oi. u.*:i i s
At the hearing, claimant testified tHe first time he

ever experienced back symptoms-was in April 1976 while
employed by  tevens as a groundsman'. - Ke •felated'’that be-fhad
no specific injury, but had j ust'had-a'''’(gradual _ development^
of back pain. He' stated he never*‘*left-^any- employment because
of back problems. In between jbbs-7- he- repofted^^he'^’was essen- '•
tially unemployed although he'-managed apaftmehtspahd performed
various o.dd jobs. He stated that*--dufihg^these -times ^-he
continued to experience -back >pairitwithylittl( ^'(ar no change- •
in his back condition. He stated* he^-lastOwofke'd^as^-a-'free
trimmer in January 19 78 but’ was'-terminated''^fr'om-'that^-
because the crewiwas laid off' and‘hof'be'(fause^^bf ba'cktproblems.•

. .. . . '-K ar.ui c:- O bc(}cin nasing,
'The Referee stated that'claimant‘must^prove-^that'^his'^V

condition originally caused-a-material worsening of his
condition. The Referee found that claimant had failed to 
meet his burden of proof in this case. Under all the facts
and'-circumstances of this case and considering the opinions
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of Dr. Fraback and Dr. Unger, the Refe ree found that it 
would be mere speculation to determine that claimant's work 
activities accelerated the natural progression of his pre­
existing condition (Scheurmann's disease) , permanently 
increased his symptomato logy o r le d to dis ability. Therefore, 
the Referee affirmed the denials issued on behalf of the two 
employers by their r espective Workers' Compensation _insurance 
carriers. 

BOARD ON DE NOVO REVIEW 

The Boa.rd, after de nova review, affirms the Referee's 
order. The Board notes that the Welle r v. Un ion Carbide case 
and the Stupfel v. Edward Hines Lumber Compa!:!Y_ case c .Cted by 
the Referee were the Court of Appeals ca~es. Both of these 
cases were appealed to the Supreme Court . The Supreme 
Court, in Weller v. Un ion Carbide , 288 Or 2 7, P2c1 

(19 79} , stated •·•-fi1-li ght-:- . of ORS 656. B o·i (1) { a) 
and Beaudry v. Winchester Plywood , we believe that _ in order 
to prevail claimant would huve to prove by a preponderance 
of the evidence tha t (1) his wo rk a c t ivity a n d conditions 
(2) caused a worsenin g o f hi s underlying disease (3) resulting 
in an increase of hi s p a in (4) to the extent th at it produces 
disability or requires medical s e rvices." In StupfeL_ v. 
Edward Hines Lurr.ber Co., 288 Or 39, ___ P 2d ___ (1979), 
the· Supreme Court state d that i f an increase in symptorratology 
requires me dical services or r e sults in disability , ei ther 
temporary or permanent, the claim for such services or 
disability is compe nsable if the restrictions of Well e r are 
all satisfied. The Court s t ated that a permanent- increase 
is not a pre-requisite t o compensability. The Board, after 
reviewing all the evidence in t his case, concurs with the 
Referee's finding that claimant' s work acti viti e s d id not 
accelerate the natural progression of his pre-existinq 
condition, increase his symptoma tology or l ead to disability, 
either temporarily or permanently. Therefore, the Board 
would affirm the Referee 's order . 

ORDER 

The Referee 1 s order, dated Octobe r 1 3 , 1978 , i s affi rmed . 
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of Dr. Fraback and Dr. Unger, the Referee found that it
would be mere speculation to determine that claimant's work
activities accelerated the natural progression of his pre­
existing condition ( cheurmann*s disease), permanently
increased his symptomatology or led to disability. Therefore,
the Referee affirmed the denials issued on behalf of the two
employers by their respective Workers' Compensation insurance
carriers.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Referee's
order. The Board notes that the Weller v. Union Carbide case
and the  tupfel v._Edward Hines T.umber Company case ci'ted by
the Referee were the Court of Appeals cases. Both of these
cases were appealed to the  upreme Court. The  upreme
Court, in Weller v. Union Carbide, 288 Or 27, P2d
_____ (1979), stated "In light ... of OR 656.802{1){a)
and Beaudry v. Winchester Plywood, we believe that in order
to prevail claimant would have to prove by a preponderance
of the evidence that (1) his work activity and conditions
(2) caused a worsening of his underlying disease (3) resulting
in an increase of his pain (4) to the extent that it produces
disability or requires medical services." In  tupfel v.
Edward Hines Lumber Co., 288 Or 39, _____ P2d _____ (1979) ,
the  upreme Court stated that if an increase in symptomatology
requires medical services or results in disability, either
temporary or permanent, the claim for such services or
disability is compensable if the restrictions of Weiler are 
all satisfied. The Court stated that a permanent increase
is not a pre-requisite to compensability. The Board, after
reviewing all the evidence in this case, concurs with the
Referee's finding that claimant's work activities did not
accelerate the natural progression of his pre-existing
condition, increase his symptomatology or lead to disability,
either temporarily or permanently. Therefore, the Board
would affirm the Referee's order.

ORDER

The Referee's order, dated October 13, 1978, is affirmed.
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CASE NO. 
WCB CASE NO. 

78-2884 
78-4942 

MARION H. KIZAR, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Order On Review 

June 10, 1980 

On ,June 3, 19 80, claimant, by and through his atto::ney, 
requested the Board amend its May 23, 1980 Order on H,:view 
which failed to award an attorney fee at the llearin,Js 1 l:vel. 
The Referee, in his Opinion and Order, granted claimant's 

· .attorney a fee equal to $1,550 payable by the State Accident 
Insurance Fund. When the Board reversed the Referec 1 s order 
in its entirety, that fee was aeleted. The Board, th~refore, 
amends the "Order" portion of its May 2 3, 19 80 Order on 
Review as follows: 

"Claimant's attorney is granted as a reasonable 
attorney's fee for his services at the Hearings 
level a sum equal to $1,550, payable by Universu.l 
Underwriters Insurance Company for reversal cf 
its denial." 

The remainder of the Board's order is affir~ed. 

IT IS SO ORDERED. 
I 

WCB CASE NO. 79-6714 

JOHN D. O'NEIL, CLAIMANT 
David Vandenberg, Claimant's Atty. 
SAIF, Legal Service, Defense Atty. 
Request for Review by the SAIF 

June 10, 1980 

The State Accident Insurance Fund (Fund) seeks 3oard 
review of the Referee's order which found the suspension 
order issued by the Workers' Compensation Department's 
Compliance Division on July 31, 1979 suspending claimant's 
temporary total disability compensation from July 23, 1979 
to August 10, 1979 is invalid and a nullity and ordered the 
Fund to pay claimant temporary total disability compensation 
for that period. Further, the Referee awarded a pena:ty of 
25% of the compensation due to claimant and granted an 
attorney fee of $750. 
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WCB CASE NO.
WCB CASE NO.

78-2884
78-4 42

June 10, 1 80

MARION H. KIZAR, CLAIMANT
Eininons, Kyle, Kropp 6 Kryger,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Amended Order On Review

On June 3, 1 80, claimant, by and through his attorney,
requested the Board amend its May 23, 1 80 Order on Review
which failed to award an attorney fee at the Hearings Iwel.
The Referee, in his Opinion and Order, granted claimant's
attorney a fee equal to $1,550 payable by the State Accident
Insurance Fund, When the Board reversed the Referee's order
in its entirety, that fee was deleted. The Board, therefore,
amends the "Order" portion of its May 23, 1 80 Order on
Review as follows :

"Claimant's attorney is granted as a reasonable
attorney's fee for his services at the Hearings
level a sum equal to $1,550, payable by Universal
Underwriters Insurance Company for reversal of
its denial."
The remainder of the Board's order is affirmed.
IT IS SO ORDERED.

June 10, 1 80WCB CASE NO. 7 -6714
JOHN D, O'NEIL, CLAIMANT
David Vandenberg, Claimant's Atty.
SAIF, Legal Service, Defense Atty.
Request for Review by the SAIF

The State Accident Insurance Fund (Fund) seeks Board
review of the Referee's order which found the suspension
order issued by the Workers' Compensation Department's
Compliance Division on July 31, 1 7 suspending claimant's
temporary total disability compensation from July 23, 1 7 
to August 10, 1 7 is invalid and a nullity and ordered the
Fund to pay claimant temporary total disability compensation
for that period. Further, the Referee awarded a penalty of
25% of the compensation due to claimant and granted an
attorney fee of $750.
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BOARD ON DE NOVO REVIEW 

~. -~·. 
'. ,i 
· .. , ·. 

------ -- --------,-----------------

The B6ard app±oves of and adopts the Referee's statement 
of the issues and the findings. and opinion of the Re:fe.:::-ee·; 
except that portion relating to the constitution~lify of ORS 
656. 32 5. l\ copy of the- Referee's Opinion and Order is -attached 
hereto and made a part hereof. The cons ti tution.:.il aue:stion 
must be resolved by• the Judicial system and tor the ~purposes 
of an administrative agency such as the Workers' Compensati::m· 
Board, it is to be- pre·sumed that statutes and administrative 
rules, when regularly adopted, are co~stitution~l. The .. · 
Board, therefore, does not approve and adopt that portion of 
the Referee I s Opinion and. Order: j : 

The Board affirms and ad.opts the Order portion of: the-
1 Referee's Opinion and Order. 

. . ' 

ORDER 

The Referee I s ordei;-, dated Decembc r 11, 19 79, · is affirmed. 

. ,WCB CASE NO. 79-1463 

MAXINE D. SAMS, -CLAIMANT 
Charles Rabinowitz, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

- & Hallmark, Employer's Attys. 
Request for Review by Claimant 

June 10, 1980 

Claimant seeks Bo~rd review of the Referee's ordc~ 
which approved the employer-"carrier 1 s denial of his u~J<Jrava­
tion claim. Claimant requests the Board reverse the Referee's 
order, remand the claim to the Referee and order a ch,sing 
evaluation by the Workers' Compensation Board in accordance 
with QRS 656. 268. . 

PACTS 

Claimant, a .4 7-·year.-old welder and metai grinder with 
Pierce-P~cific Manufacturing, Inc~, o~ February ·3, _1975, 
injured his back when his foot slipped o'ff a crane carrie:c 
-and he landed on his tailbone and small of· his back. This 
injury was diagnosed as an acute lumbosacral s.t:rain. Cl~imant:s 
complaints of low back pain continued into 1977. ClainBnt 
.continued working and saw no doctors until April 1977. 

-457-

BOARD ON DE NOVO REVIEW

* * A,'

The Board approves of and adopts the Referee’s statement
of the issues and the findings, and opinion of the Referee-,
except that portion relating to the constitutionality of OR  
656.325. A copy of the- Referee's Opinion and Order is attached
hereto and made a part hereof. The constitutional question
must be resolved by-the Judicial system and for the purposes
of an administrative agency such as the Workers' Compensation-
Board, it is to be- presumed that statutes and administrative
rules, when regularly adopted, are constitutional. 'J'he
Board, therefore, does not approve and adopt that portion of
the Referee's Opinion and Order.

The Board affirms and adopts the Order portion of the-
Referee's Opinion and Order.

/

ORDER

The Referee's order, dated December 11, 1979, is affirmed

■WCB CA E NO. 79-1463 June 10, 1980

IIAXINE D.  AM , -CLAIMANT .
Charles Robinowitz, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

. & Hallmark, Employer's Attys.
Request for Review by Claimant

Claimant seeks Board review of the Referee's orcoL-
which approved the employer-carrier's denial of his aggrava­
tion claim. Claimant requests the Board reverse the Referee's
order, remand the claim to the Referee and order a closing
evaluation by the Workers' Compensation Board in accordance
with OR 656.268.

FACT , . ' ■ . ■

Claimant, a .47-year-old welder and metal grinder with
Pierce-Pacific Manufacturing, Inc',, on February 3 , 1975, 
injured his back when his foot slipped off a crane carrier
■and he landed on his tailbone and small of- his back. This
injury was diagnosed as an acute lumbosacral strain. Claimant's
complaints of low back pain continued into 1977. Claimant
•continued working and saw no doctors until April 1977.
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In September 19 7 7, Dr. Robert Lorey·, D. o. , who had been 
treating claimant since 1975, diagnosed claimant's condition 
as.a lumbosacral strain. He began treating claimant with 
heat and osteopathic manipulati~n.. '· 

Dr. G. D. ·Parrott, D. C. , in April 19 78, reported claiman·t 
continued to complain of low back pain and pain in the,left. 
leg. 

In November 1978, Dr. Lorey indicated claimant continC.ed 
to complain of back pain. Claimant indicated he cl.id heavy 
lifting which increased his back pain. Dr. Lorey stated 
that on October 23, 1978 claimant's back was worse with 

·aggravation at the left sacroiliac area and radiation into· 
·his left hip and thigh. Following treatment c~airnant's back 
was worse and Dr. Corey indicated that since October 24, 
).978, claimant had been unable ·to work. He referred clc1imant 
to Dr. Richard Borman, an osteopathic-orthopedic surgeon. 

Dr. Borman. indicated that x-rays did not reveal Jn',' 

defects. He diagnosed mild residuals of a lwnobsacral strain. 
Dr. Borman felt claimant should continue to participate in 
active exercises to maintain flexibi l·i ty and increase the 
strength 9f his back. He found claimant'did not appear to 
have any significant residuals from his 19 7 5 injury and 'tel t 
claimant's condition was "f:j.xea": 

On December 12, 19_78, Dr. William Duff diagnosed chronic 
lurnbosacral strain. He felt claimant's condition was station­
ary. He rated claimant's disability as mild and felt claimant 
would be, impaired, from performing heavy lifting and bending. 
Dr. Duff felt claimant's current problems were not rc]ated 

'to the original injury, but more likely due to the continued 
stress·and strain on the low back related to claimant's work 
and non-work activities. He opined that there was no:doubt 
that claimant was symptomatically worse with heavy work, but_ 
coul.d not "pinpoint'.' any work induced cause to the present 

·problem. Dr. Borman concurred with this report. 

The.carrier, on January 18, 1979, advised claimant that 
the medical information it had received indicated his back 
condition which he had been experiencing did not relate to 
his February 3, 1975_ injury. Therefore, it denied his claim 
for benefits as a result of his back condition as it could 
not be attributed to the February 3, 1975 injury. 

Claimant submitted a list of unpaid medical bills f.rom 
Dr. Lorey and Parrott and from Eastmoreland Hospital and 
Eastrnoreland Radiology for $218. Also, he claimed $32.50 
for transportation costs to various doctors for treatment 
and.evaluation. 
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In  eptember 1977, Dr. Robert Lorey, D.O., who had been,
treating claimant since 1975, diagnosed claimant's condition
as a lumbosacral strain. He began treating claimant with
heat and osteopathic manipulation., ■

Dr. G. D. Parrott, D.C. , in April 1978, reported claimant
continued to complain of low back pain and pain in the^left
leg.

In November 1978, Dr. Lbrey indicated claimant continued
to complain of back pain. Claimant indicated he did he^ivy ;•
lifting which increased his back pain. Dr. Lorey stated
that on October 23, 1978 claimant's back was worse with
aggravation at the left sacroiliac area and radiation into
•his left hip and thigh. Following treatment claimant's back
was worse and Dr. Corey indicated that since October 24,
1978, claimant had been unable to work. He referred claimant
to Dr. Richard Borman, an' osteopathic-orthopedic surgeon.

Dr. Borman indicated that x-rays did not reveal any
defects. He diagnosed mild residuals of a lumobsacral strain. ■
Dr. Borman felt claimant should continue to participate in
active exercises to maintain flexibility and increase the 
strength of his back. He found claimant'did not appear to
have any significant residuals from his 1975 injury and 'felt
claimant's condition was "fixed".' ■

On December 12, 1978, Dr. William Duff diagnosed chronic
lumbosacral strain. He felt claimant's condition was station­
ary. He rated claimant's disability as mild and felt claimant
would be- impaired ,from performing heavy lifting and bending.
Dr. Duff felt claimant's current problems were not rejated
to the original injury, but more likely due to the continued
stress and strain on the low back related to claimant's work
and non-work activities. He opined that there was no- doubt
that claimant was symptomatically worse with heavy work, but.
could not "pinpoint" any work induced cause to the present
problem. Dr. Borman concurred with this report.

The-carrier, on January 18, 1979, advised claimant that
the medical information it had received indicated his back
condition which he had been experiencing did not relate to
his February 3, 1975 injury. Therefore, it denied his claim
for benefits as a result of his back condition as it could
not be attributed to the February 3, 1975 injury.•

• Claimant submitted a list of unpaid medical bills from
Dr. Lorey and Parrott and from Eastmoreland Hospital and
Eastmoreland Radiology for $218. Also, he claimed $32.50 .
for transportation costs to various doctors for treatment
and evaluation.
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Claimant testified he did miss some time from work due 
to his back injury, but never reported it to his employer ~s 
being related to his injury. The carrier classified the 
injury as non-disabling. Claimant said he continues to 
perform his re g ular job which r equire s li f ting of 50-60 
pounds, slidinq up to 200 pounds on a table , a lot of walking, 
bending, stooping, climbing and crawling. He fee ls his back 
pain has progressively worsened ove r the years and has .pain 
into the right leg. 

The Referee affirmed the employer-ca rrie r's denial . 

BOARD ON DE NOVO REVIEW 

The Board, after de nova revi e w, modif ies the Referee's 
order. The Board concurs with the Referee's findings and 
conclusion that claima nt fa i led to prove an ogg r avation 
claim. Further, it does not find this case w~s improperly, 
incompletely or othen-1ise insufficient l y develop e d or heard 
by the Referee so as to require i t to be remanded to the 
Referee . 

The Boa rd does find the various treatment c laimant has 
received from Drs. Lorey a n d Parrott and t h e medical b ills 
from Eastmoreland Radiology and Eastmoreland Hos p i t a l a re 
related to his Feb r uary 3 , 1975 in jury and c l a imant is 
entitl ed un de r ORS 6 56 . 245 to cont inuin g medical treatment 
for c onditions r el at<l to his original i nj ury . Therefore, 
t he Board orders the employe r- carrier to pay these costs and 
the transportation costs . Based on the unreasonable denial 
of the payment o f the se b i lls by the c arri er , the £3oard 
finds a pen a lty is due equal to 25 % of the unpai d medical 
bills of record at the t i me of its den i al and grants claimant' s 
attorney a $100 fee for overcoming the carrier ' s denial o f 
this treatment. 

ORDER 

The Referee' order, dated November 26 , 197 9, is modified. 

That portion of the Referee ' s order which affi r med tha t 
portion of the de nial of claiman t 1 s agry r avation claim is 
affirme d. That portion o f the Referee 's order which affirme d 
the denial of con tinuing treatment of cl aimant 1 s conditi on 
is reversed . 

. The employer-carrie r is ordered t o pay fo r cont i nuing 
medical care and trea tme n t under ORS 656 . 245 i nc lud ing the 
bills for treatment from Drs. Lorey and Pa rrott and the 
bil~s from Eastmore land Radiology a nd Eastmoreland Hospital. 
It is order ed to pay as a penalty an a mount eq ual to 25 i of 
the unpaid me dical bi lls of record at the date o f its de nial 
and awards cla i mant ' s attorney a fee of $1 00 for overcoming 
the eraployer.-:carrier' s denial. · 

-4 59 -
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Claimant testified he did miss some time from work due
to his back injury, but never reported it to his employer as
being related to his injury. The carrier classified the
injury as non-disabling. Claimant said he continues to
perform his regular job which requires lifting of 50-60
pounds, sliding up to 200 pounds on a table, a lot of walking,
bending, stooping, climbing and crawling. He feels his back
pain has progressively worsened over the years and has pain
into the right leg.

The Referee affirmed the employer-carrier's denial.
BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The Board concurs with the Referee's findings and
conclusion that claimant failed to prove an aggravation
claim. Further, it does not find this case was improperly,
incompletely or otherwise insufficiently developed or heard
by the Referee so as to require it to be remanded to the
Referee.

The Board does find the various treatment claimant has
received from Drs. Lorey and Parrott and the medical bills
from Eastraoreland Radiology and Eastmoreland Hospital are
related to his February 3, 1 75 injury and claimant is
entitled under ORS 656.245 to continuing medical treatment
for conditions relatd to his original injury. Therefore,
the Board orders the employer-carrier to pay these costs and
the transportation costs. Based on the unreasonable denial
of the payment of these bills by the carrier, the Board
finds a penalty is due equal to 25% of the unpaid medical
bills of record at the time of its denial and grants claimant's
attorney a $100 fee for overcoming the carrier's denial of
this treatment.
ORDER

The Referee' order, dated November 26, 1 7 , is modified.
That portion of the Referee's order which affirmed that

portion of the denial of claimant's aggravation claim is
affirmed. That portion of the Referee's order which affirmed
the denial of continuing treatment of claimant's condition
is reversed.

The employer-carrier is ordered to pay for continuing
medical care and treatment under ORS 656.245 including the
bills for treatment from Drs. Lorey and Parrott and the
bills from Eastmoreland Radiology and Eastmoreland Hospital.
It is ordered to pay as a penalty an amount equal to 25% of
the unpaid medical bills of record at the date of its denial
and awards claimant's attorney a fee of $100 for overcoming
the employer-carrier’s denial.
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NO. GC ~993 

DELBERT D. GRAY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination· 

June 12, 1980 

On July 5, 1973, claimant sustained compensable ; r,juries 
to his low back and right shoulder. This claim w;:is :i.ni.tia~ly 
closed by a Determination Order, dat e d July 25, 1974, which 
granted claimant an award of temporary total disability 
compensation and compensation equal to 5% unsr.hedul c d disabil-· 
ity for his low back and right shoulder injuries. 1'hc c le., m 
was sub5equently reopened and after a laminectomy wa s 
performed closed by a De termination Order, da ted May ? o, 
1976, which granted claimant addi tionu.l temporary t o L :.i 
disability compensation and additional compensation equal to 
96° for 30% unscheduled disability for his low back injury. 
Claimant's aggravation rights have t Xpired. 

Claimant continue d to have di ff iculty with his ~~ck and 
on October 16, 1976 the claim was reopened by the CoL rier. 
On December 1, 19 76, the area of the previous lamine c:r. Jmy 
was re-explored and a right facete c tomy was performe t: . Thi s 
claim •was again closed by a Determina t ion Order, dat ed May 
9, 1978, which granted claimant additional temporary total 
disability compensation. 

On January 1, 1980, claimant was hospitalized by Dr. i--L 
, Burke for severe back pain. Claimant was hospitali~cd for 

approximately seven days because of this condition. ~ne 
final diagnosis by Dr. Burke was an acute lumbomyos i tis, 
osteoarthritis of the 1 urnbar spine, post- fusion ch a n c,,~s anc. 
joint dysfunction of the sacroiliac and cervical are ~s. Cr. 
Burke noted claimant was advised to seek medical helr, elsewhere 
because he proved to be too much of a challeng-e for i) r.. 
Burke. 

In February 1980, Dr. Ray Grewe reported that clilimant 
complained of back pain. Claimant indicate d ne had f o 1len 
during the holiday season because his left l eg had given 
way. Dr. Grewe felt the main problem in this case W il~ 

attaching some type of disability settlement one way ur 
another. Claimant was g iven prescriptions f or certa ~n 
medications to assist in his sleep and in his pain r l~r~uction. 

In early February 19 80, the Orthopc"ledic Consul t...1.i ts 
reported that they had examined claimant in late January 
1980 and his claim of low back and left pain dnd in t~rmittent 
numbness of the left lower extremity. They diagnose(, in 
addition to the chronic lumbar sprain and post-lamin e ctomy 
and facetectomy procedures, functional overlay and e motional 
disturba nce and drug dependency. The y felt that thi s claim 
should be reopened for f urther evaluation ·and treatme nt. 
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CLAIM NO. GC 4^993 June 12, 1980

DELBERT D. GRAY, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On July 5, 1973, claimant sustained compensable injuries
to his low back and right shoulder. This claim was initially
closed by a Determination Order, dated July 25, 1974, which
granted claimant an award of temporary total disability
compensation and compensation equal to 5% unscheduled disabil­
ity for his low back and right shoulder injuries. 'j’hc cla-m
was subsequently reopened and after a laminectomy was
performed closed by a Determination Order, dated May 2b,
1976, which granted claimant additional temporary totaj.
disability compensation and additional compensation equal to
96° for 30% unscheduled disability for his low back injury.
Claimant's aggravation rights have expired.

Claimant continued to have difficulty with his back and
on October 16, 1976 the claim was reopened by the carrier.
On December 1, 1976, the area of the previous laminectomy
was re-explored and a right facetectomy was performed. This
claim was again closed by a Determination Order, dated May
9, 1978, which granted claimant additional temporary total
disability compensation.

On January 1, 1980, claimant was hospitalized by Dr. H.
Burke for severe back pain. Claimant was hospitalized for
approximately seven days because of this condition. Tne
final diagnosis by Dr. Burke was an acute lumbomyositis,
osteoarthritis of the lumbar spine, post-fusion chanc.os anc.
joint dysfunction of the sacroiliac and cervical areas. Ci.
Burke noted claimant was advised to seek medical help elsewhere
because he proved to be too much of a challenge for Dr.
Burke,

In February 1980, Dr. Ray Grewe reported that cLaimant
complained of back pain. Claimant indicated ne had fallen
during the holiday season because his left leg had given
way. Dr. Grewe felt the main problem in this case
attaching some type of disability settlement one way or
another. Claimant was given prescriptions for certain
medications to assist in his sleep and in his pain reduction.

In early February 1980, the Orthopaedic Consultuiits
reported that they had examined claimant in late January
1980 and his claim of low back and left pain and intermittent
numbness of the left lower extremity. They diagnoses in
addition to the chronic lumbar sprain and post-laminectomy
and facetectomy procedures, functional overlay and emotional
disturbance and drug dependency. They felt that this claim
should be reopened for further evaluation and treatment.
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· They felt based on claimant's psychological condition he was 
a poor candidate for additional surgery consisting of a 
lumbar spine fusion. They recommended that claimant be 
enrolled in the Pain Clinic f or evaluation and treatment of 
his drus de pendency. They concurred with Dr. Barman's proposal 
for a trial period of immobilization in a flexion plastic 

' body jacket. The Orthopaedic Consultants felt that following 
a discharge from the Pain Clinic, claimant would requ~re 
vocational assistance to return to light work. They noted 
that claimant had sales trainin g and experience. 

By an Own Motion Order, dated Februa ry 15, 1980, the 
Board ordered this claim reopened as of May 22, 1979, the 
date that Dr. Grewe had reported that claimant was unable to 
work because of his back pain and until closed pursu~nt to 
ORS 656. 278. 

On March 11, 1980, Dr. Grewe reported he concurred with 
Dr. Berman's and the Orthopaedic Consultants' reports. He 
felt that claimant wou ld resist any effort to be sent to the 
Pain Clinic because claimant felt that his pain justifies 
his need for medication and that being cut off from pain 
management by this method wou ld threaten his ability tn 
function. Dr. Grewe noted that in the past claimant also 
felt that he could determine hi s own vocational activitie s 
and felt confide nt about his resorcefulness in terms of 
possible gainful employment. Dr. Grewe felt that settling 
the financial aspects of this claim might have considerable 
bearing on claimant's future activities . 

On May 14, 1980, a Determination Orde r was issued 
inadvertently by the Evaluation Division. This order has 
subsequently been set aside in its e ntirety. 

On March 19, 1980, the State Accident Insurance i ' t..nd 
requested a determination of claimant's disability. The 
Evaluation Division of the Work e rs' Compen s a tion Department, 
on May 21, 19 80, recommended that this _ claim be closed with 
additional temporary total d is ability compenscJ.t ion from May 
22, 1979 through March 11 , 1980. They recommended no additional 
permanent partial disability be granted. 

The Board does not concur with this recommendation of 
temporary total disability compensation . The Board fi nds 
that claimant's temporary total disability compensation 
should be terminated the date of this orde r. Claimant has 
continuing dif fic ulty with overuse of pain medication und 
should be referred to the Pain Clinic f or treatment and 
reduction of his use of medication. Claimant has fai~ed to 
enter this program . The Board would reconsider reopening 
this claim if and when claimant e nters the Pain Clinic for 
treatment. The Board does not f in d claimant is enti tl~d to 
any additional pennanent partial d isab ility. 
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r They felt based on claimant's psychological condition he was
a poor candidate for additional surgery consisting of a
lumbar spine fusion. They recommended that claimant be
enrolled in the Pain Clinic for evaluation and treatment of
his drug dependency. They concurred with Dr. Borman's proposal
for a trial period of immobilization in a flexion plastic
body jacket. The Orthopaedic Consultants felt that following
a discharge from the Pain Clinic, claimant would require
vocational assistance to return to light work. They noted
that claimant had sales training and experience.

By an Own Motion Order, dated February 15, 1980, the
Board ordered this claim reopened as of May 22, 1979, the
date that Dr. Grewe had reported that claimant was unable to
work because of his back pain and until closed pursuant to
OR 656.278.

On March 11, 1980, Dr. Grewe reported he concurred with
Dr. Borman's and the Orthopaedic Consultants' reports. He
felt that claimant would resist any effort to be sent to the
Pain Clinic because claimant felt that his pain justifies
his need for medication and that being cut off from pain
management by this method would threaten his ability to
function. Dr. Grewe noted that in the past claimant also
felt that he could determine his own vocational activities
and felt confident about his resorcefulness in terms of
possible gainful employment. Dr. Grewe felt that settling
the financial aspects of this claim might have considerable
bearing on claimant's future activities.

On May 14, 1980, a Determination Order was issued
inadvertently by the Evaluation Division. This order has
subsequently been set aside in its entirety.

On March 19 , 1980, the  tate Accident Insurance I'und
requested a determination of claimant's disability. The
Evaluation Division of the Workers' Compensation Department,
on May 21, 1980, recommended that this, claim be closed with
additional temporary total disability compensation from May
22, 1979 through March 11, 1980. They recommended no additional
permanent partial disability be granted.

The Board does not concur with this recommendation of
temporary total disability compensation. The Board finds
that claimant's temporary total disability compensation
should be terminated the date of this order. Claimant has
continuing difficulty with overuse of pain medication and
should be referred to the Pain Clinic for treatment and
reduction of his use of medication. Claimant has failed to
enter this program. The Board would reconsider reopening
this claim if and when claimant enters the Pain Clinic for
treatment. The Board does not find claimant is entitled to 
any additional peinnanent partial disability.
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Claim~nt is hereby 9ranted an award of addi tiona:L_ . 
:. temporary total disability compensation from May 22, 1979 

through the date of this order. 

WCB CASE NO. 77-2741 

THOMAS D.-ORMAN, CLAIMANT 
James D. Vick, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Order 

June 12, 1980 

On April 15, 1980, the employer requested the Board 
·dismiss claimant's request for review on the grounds !t had 
been untimely filed. -

Claimant's attorney provided an affidavit of sRrvice 
indicating his request for Board review had been pcrsorally 
served on October 19, 1979 on an employee of the board. The 
Referee's Opinion and Order was dated September 20, 1979. 

The Board, based on this a£ fidavi t, finds clziimar. t' s 
request for Board ·review was timely filed. Therefore, the 

. employer's motion is denied. 

IT IS SO ORDERED. 

WCB CASE NO. 78-9826 

IRENE V. PENIFOLD, CLAIMANT 
Malagon & Yates; Claimant's Attys. 
SAIF, L~gal Services, Defense Atty, 
Order On Reconsideration 

,Tune 13 , 198 0 

' ~· . 

On May 22, 1980, claimant, by and through her attorney, 
requested that the Board reconsider its Order on Review, 
dated May 16, 1980, whereby the State Acci_dent Insurance. 
Fund's denial of her aggravation claim was affirmed. Claim-, 
ant :requests that the Board admit a report from Dr. Storrs, 

· dated May ·g, ·19ao, into the record or, in the alternative, 
that the case be referred back to the Referee for. further 

.consideration. 
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ORDER '
Claimant is hereby granted an award of additional

temporary total disability compensation from May   , 1979
through the date of this order.

m

WCB CA E NO. 77-2741 June 12, 1980

THOMA D. • ORMAN, CLAIMANT
James D. Vick, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys. . .
Order

On April 15, 1980, the employer requested the Board ’■
■dismiss claimant's request for review on the grounds it had
been untimely 'filed. ' ‘

Claimant's attorney provided an affidavit of ser\nce
indicating his request for Board review had been personally
served on October 19, 1979 on an employee of the board. The
Referee's Opinion and Order was dated  eptember 20, 1979.

- The Board, based on this affidavit, finds claimant's
request for Board review was timely filed. Therefore, the
employer's motion is denied.

■ IT I  O ORDERED. , -

WCB CA E NO. 78-9826

IRENE V. PENIFOLD, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty,
Order On Reconsideration

June 13, 1980

On May 22, 1980, claimant, by and through her attorney,
requested that the Board reconsider its Order on Review,
dated May 16, 1980, whereby the  tate Accident Insurance,
Fund's denial of her aggravation claim was affirmed. Claim-
■^t ;requests that the Board admit a report from Dr.  torrs,
dated May 9, 1980, into the record or, in the alternative,
that the case be referred back to the Referee for.further
consideration.
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The Board, after thoroughly .:r:econs:i.c.1ering this case, 
concludes that i i:.s Order on Rev::.ew should remain unchanged. 
The Board found that the respon.sibi J.i ty of: ·thc:1 Fund for ... · 
claimant's dermatitis condition ended when claimant left her 
employment in No•,erriber 1978. Then".!fore, there is no· rep.son 
t9 consider Dr.. s·torrs report and the noard concludP.s its 
Order on Review should be af f irm,~d. 

·.ORDER. 

The Board's Order on Review, dated May 16, 1980, 
hereby aff.irmed in its entirety. 

✓ •, • 

CLP.IM NO. AC 313874 

JALENE C. F-2\W I CI.AD1ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion D8termination 

June 17, 1980 

. . 
is 

·claimant sustained a compensable injury on May 8, 1971 
to her low back. This claim was initially closed by a 

.Determination _Order, dated July 28, 1971, which granted 
claimant an award of temporary total disability compensation 
and no permanent partial disability. The claim was subse­
quently reopened and closed in September 1971 and in November 
1974. Claimant was not awarded any permanent partial disability 
compensation. Claimant's aggravation rights have expired . 

.. 
In October 1979, claimarit began having increasi~g 

symptoms. She sought the treatment of a chiropractor. On 
October 2 4, 19 79, Dr·. F. Harold Nicki.la, M. s. , D. C. , requested 
this claim be.reopened. In December 1979, claimant forwarded 
to the State Accident Insurance Fund (Fund). copies of various 
time records so that her claim could be reopened for ,time 
loss. 

On March 20, 1980, Dr. Herbert Spady reported that he 
had last treated claimant in 1974. He stated that claimant 
had had periodic tn)ubles with her back and had con tin U(-"d 1:.0 
us2 a back brace ancl traction at home. Clai!T',ant stc1.te11 si12 
had experienced a worsening of her condition in 1976 and 
began chiropractic treatment. She advised Dr. Spady' th0.t i.r. 
October 1979, due to increased activity, she experienceci a 
marked increase in pain symptoms and required more intensive 
chiropractic treatments at thit time. She told Dr. Spady 
that at that time her symptoms had recovered pretty muc~ to 
the point they were prior to her experiencing increased" 
syn~toms in October 1979. Dr. Spady felt that claimant had 

· had a continuum of symptoms since he had last seen her in 

-463-

The Board, after thoroughly .reconsidering this case,
concludes that its Order on Keviev/ should remain unchanged.
The Board found that the responsibility of the Fund for, ,•
claimant's dermatitis condition ended v/hen claimant left her
employment in Novemher 1978. Therefore, there is no- reason
to consider Dr.  't.orrs report and the Board concludes its
Order on Review should be affirmed.

-ORDER, ■’

The Board's Order on Review, dated May 16, 1980, is
hereby affirmed in its entirety. * ■

CLAIM NO. AC 313874 June 17, 1980

JALENE C. FAW, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

'Claimant sustained a compensable injury on May 8, 1971
to her low back. This claim was initially closed by a

.Determination .Order, dated July 28, 1971, which granted
claimant an award of temporary total disability compensation
and no permanent partial disability. The claim was subse­
quently reopened and closed in  eptember 1971 and in November
1974. Claimant was not awarded any permanent partial disability
compensation. Claimant's aggravation rights have expired.

In October 1979, claimant began having increasing
symptoms.  he sought the treatment of a chiropractor. On 
October 24 , 1979 , Dr'. F. Harold Nickila, M. ., D.C., requested
this claim be,reopened. In December 1979, claimant forwarded
to the  tate Accident Insurance Fund (Fund), copies of various
time records so that her claim could be reopened for time
loss.

On March 20 , 1980, Dr. Herbert  pady reported that he
had last treated claimant in 19 74. He stated that claimant-
had had periodic troubles with her back and had continued to
use a back brace and traction at home. Claimant stated she
had experienced a worsening of her condition in 1976 and
began chiropractic treatment.  he advised Dr.  pady' that in 
October 19 79 , due to inc.reased activity, she experienced • a
•marked increase in pain symptoms and required more intensive
chiropractic treatments at that time.  he told Dr.  pady
that at that time her symptoms had recovered pretty much to
the point they were prior to her experiencing increased*
symptoms in October 1979. Dr.  pady felt that claimant had
had a continuum of symptoms since he had last seen her in

-463-
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1974 without any history· of any injury to her back. He felt 
that the chiropractic treatments claimant was currently 
receiving were not curative, but rather supportive or pallia­
tive. 'He recommended that her claim be closed with an. appro­
priate disability award commensurate· with the exist_in~i 
impairment of function. 

The Funtl,•on April 11, D~W, advis·ed the Board it did 
not oppose an~Own Motion_ Order allowing the time loss which 
claimant was claiming. The Evciluation Division of the .. 
Workers' Compensation Department, on May 23, 1980, recommended 
this claim be closed with an additional award of temporary 
total disability compensation from· October 15, 1979 through. 
March 20, 19 80, less time worked, and an award of 10·% unsched..:· 
uled disability for her low back i~jury. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted temporary total disability . . . 
compensation from October 15, 1979 through March 20, 1980, 
less time worked, and compensation for 10% unscheduled 
disability for her low back injury resulting from the May _8, 
1971 industrial injury. These awards are in addition to any 
previous awards claimant has been granted for this injury. 

WCB CASE NO. 79-3044 

DAN A. HALTER, CLAIMANT . 
January Roeschlaub, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

&·Roberts, Employer's Attys. 
Req~est for Review by Claimant 

June 17, 1980 

Claimant seeks review by the Board of the order 0f the 
Referee which affirmed the employer's denial of clairna,1t' s 
claim for compensability. 

FACTS 

Claimant was employed on a construction crew as~ 
carpenter's helper and alleges that on January lG, 197? he 
awoke and didn't feel well. He tried to call his supcrviso}:, 
but couldn't reach him so he went back to bed. Claimant · 
awoke and felt fine and went to the worksite ar:civing around 
noon. He ate his lunch and then talked to the supervisor, 
Mr. ;Summers, 'about missing work that morning. 

-464-
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1974 without any history of any injury to her back. He felt
that the chiropractic treatments claimant was currently •,
receiving were not curative, but rather supportive or pallia­
tive. He recommended that her claim be closed with an appro-
priate disability award commensurate' with the existing
impairment of function.

The Fund, on April 11, li]'oO, advised the Board it did
not oppose an -Own Motion. Order allowing the time loss which
claimant was claiming. The Evaluation Division of the
Workers' Compensation Department, on May 23, 1980, recommended
this claim be closed with an additional award of temporary
total disability compensation from' October 15, 1979 through
March 20, 1980, less time worked, and an award of 10% unsched­
uled disability for her low back injury. '

The Board concurs with this recommendation.

#

ORDER

Claimant is hereby granted temporary total disability,
compensation from October 15, 1979 through March 20, 1980, 
less time worked, and compensation for 10% unscheduled
disability for her low back injury resulting from the May_8,
1971 industrial injury. These awards are in addition to any
previous awards claimant has been granted for this injury.

m

WCB CA E NO. 79-3044 June 17, 1980

DAN A. HALTER, CLAIMANT
January Roeschlaub, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Claimant

Claimant seeks review by the Board of the order of the
Referee which affirmed the employer’s denial of claimant's
claim for compensability.

FACT 

Claimant was employed on a construction crev; as a
carpenter's helper and alleges that on January 16, 1979 he
awoke and didn't feel well. He tried to call his supervisor,
but couldn't reach him so he went back to bed. Claimant •
awoke and felt fine and went to the worksite arriving around
noon'. He ate his lunch and then talked to the supervisor,
Mr. ' ummers, about missing work that morning.

m
-464-
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Claimant alleges that Mr. Summers and Mr. ScJ.uvai ri, 

another carpenter's helper, and cla.imc1nt wer.e standinq 
around before 12:lO discussing new cars versu~ old c a rs. 
Mr. Sl.D'Mlers · walked' over to Mr. Sauvain 1 s new Ford Fie:sta and 
picked up the rear end commenting that he bet no one could 
do that with his pickup. Then Mr. Sauvain picked it ~p und 
then the claimant. ~laimant felt a sharp pain in his mid 
back and grabbed his back. Claimant testified it f inally 
r eso lved and they all went to work. 

Claimant alleges around 2:00 t o 2:30 in the afternoon 
he li f ted a pipe weighi ng 90 t o 100 pou nds incorrectly c1nd 
had low back pain. He continued working c:1nd the pain progressively 
worsened. Claimant didn 1 t mak e it to work t he ne :<t dc:iy. 

On January 17, cli1 imcln t Si!W Dr. Mil lcr who di,1gnoscd 
lumbosacral st rain. Clui ma n t guve a history of pi c kin q up .. 1 

pole. Dr. Miller released c laimant for r eg ular work on 
February 16, 1979. 

On March 16, 1979, Dr . Palusk a examined cla ima n t and 
r eported that he had lifted a pi ll ~ r a t work which he t hou ght 
weighed 30 pounds und which, un fortunately , wcicJhcd 90 
pounds . 

On March 28, 1979, the employer issued its denial. 

Cl a imant testified at the hearin g at length to othe r 
competitive bouts at work, a foot race and il rock thro·..;i n r:1 
c on tes t. Claimant was finally fired for unexcus e d ubsrnces. 
Claimant felt that cor.ipctin g in these c ompetitiv e events 
rais ed h is prestige in the eyes of his forema n and ma/be 
would gi ve him better opportunities at work. 

The Re feree found that cla i ma nt told no one of ~non­
ilie-job injury of lifting any p ipe and that the car lift in g 
incide nt was not on t he j o b and was a personal mission a n d, 
therefore, he affirmed the denial. 

BOARD ON DE NOVO REVIEW 

The Board finds that this case i s simil~r to the case 
of Olsen v. SAIF, 29 Or /\p? 235, 562 P 2d 1234 (1 977). In 
th <1t case, the claimant was in j urcd when, dur in g the reg ul.J r 
lunch break, h~ was thrown from a co-worker' s bicycle, . 
Claimant was injured o n the cmployer 1 s premi ses . The nc ti v ity 
was observed b y and acquiesce d in by the clairnc1nt' s supervisor. 
The emp loyees of ten used bi eye les to g o t o ~mo from • . .; a rk. 
The Court held the clc1iman t 's injury, in that ca s e , Qrose 
out of a nd in the course o f h is emp loyment. The Court :1c ld 
claimant was not on a pe r sonal mission. 

-465-

Claimant alleges that Mr.  ummers and Mr,  auvain,
another carpenter*s helper, and claimant were standinc{
around before 12:30 discussing new cars versus old cars.
Mr.  ummers walked over to Mr.  auvain's new Ford Fiesta and
picked up the rear end commenting that he bet no one could
do that with his pickup. Then Mr.  auvain picked it up and
then the claimant. Claimant felt a sharp pain in his mid
back and grabbed his back. Claimant testified it finally
resolved and they all went to work.

Claimant alleges around 2:00 to 2:30 in the afternoon
he lifted a pipe weighing 90 to 100 pounds incorrectly and
had low back pain. He continued working and the pain [Progressively
worsened. Claimant didn't make it to work the next day.

On January 17, claimant s£iw Dr. Miller who diagnosed
lumbosacral strain. Claimant gave a history of picking up ,i
pole. Dr. Miller released claimant for regular work on
February 16, 1979.

On March 16, 1979, Dr, Paluska examined claimant and
reported that he had lifted a pillar at work which ho thought
weighed 30 pounds and which, unfortunately, weighed 90
pounds.

On March 28, 1979, the employer issued its denial.

Claimant testified at the hearing at length to other
competitive bouts at work, a foot race and a rock throwing
contest. Claimant was finally fired for unexcused absences.
Claimant felt that competing in these competitive events
raised his prestige in the eyes of his foreman and maybe
would give him better opportunities at work.

The Referee found that claimant told no one of an on-
the-job injury of lifting any pipe and that the car lifting
incident was not on the job and was a personal mission and,
therefore, he affirmed the denial.

BOARD ON DE NOVO REVIEW

The Board finds that this case is similar to the case
Olsen V.  AIF, 29 Or App 235, 562 P2d 1234 (1977). In

that case, the claimant was injured when, during the regular
lunch break, he was thrown from a co-worker’s bicycle.
Claimant was injured on the employer's premises. The activity
was observed by and acquiesced in by the claimant's supervisor.
The employees often used bicycles to go to and from work.
The Court held the claimant's injury, in that case, arose
out of and in the course of his employment. The Court held
claimant was not on a personal mission.

y t ■ ' p .>
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. . ·' '· ,·' ;· \-,')' 
The eviden.ce in this•'.case :indicates: (1) the injury _ ·· '. '· 

occurred in a place usua·11y used by the employees to park . , .... '.:' ·· · · •. , ·. 
their ·vehicles, ( 2) the activity was condoned and particip.3:ted · · · 
_in by claimant's supervisor, ( 3) claimant was not on a . 
personal mission, and ( 4) this activity was part of .clairnan t' s 
regular work, i.e., there were other competitive contes_ts of°· 
strength engaged in by the employees. The Board finds that' 
the .rationale in th_e Olsen· case is determinative in this. 
case. Therefore, under the rationale of that case, the 
Board would reve·rs~ the. Referee's order and reverse th~ 
employer's·denial of this·claim. 

ORDER., 

The Referee's order, dqted September 24, 1979, 
reversed. · 

is · . . "~ . 

' , 

_ The·employer's d~nial, .dat~d March 28, 1979, is reversed 
and 'this claim. is remanded to it for acceptance and pc1ymen .. t 
of compensation· and other benc fits provided for by L1w. unt'i 1 :, . 
closed. pursuant to· ORS 656. 26 8. 

' ~ . ' . ' . ' . ' . 

Claimant's attorney is hereby granted as ·a reasonable· .I! ·, 

· • attorney '.s fee for his services both at the hearing and at'·, . 
Board review a sum equal to $1,0Q0. ··;.,: .. 

. WCB CASE NO. 79-241). June 17, 1980 

DIANNE LOPATIN, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Requ,est for Review by the SAIF 

. , 
.· ~ . 

The State l\ccident Ins.urance FunrJ seeks review by the 
Board of the Referee's order which remanded claimant's clai~­
to it for acceptance and the payment of all benefits as 

. p~ovided·by law. 

FACTS 

•· .. - . 

In early 1978 claimant was e~ployed for Coos County as, 
administrator-of youth programs. On November 1, 1978 she· ·. 
commenced employment as a deputy sheriff with the Cou,\ty,':: · .. 
Sheriff's riffice in the jail;section. Claimant worked in~ • " 
10' x 10' room with no windows or ventilation and only ·a 
fan.· Claimant worked the 4 p.m. to midnight shift a~d-
during th~ day 6 to. 10 officers worked in that room an~ we~e. • 
mostly smokers. 

-466-
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The evidence in this'.case vindicates : (1) the injury
occurred in a place usually used by the employees to park '
their vehicles, (2) the activity was condoned and participated
in by claimant's supervisor, (3) claimant was not on a
personal mission, and (4) this activity was part of claimant's
regular work, i.e., there were other competitive contests of 
strength- engaged in by the employees. The Board finds that'
the .rationale in the Olsen' case is determinative in this ^ • ;
case. Therefore, under the rationale of that case, the
Board would reverse the Referee's order and reverse the
employer's denial of this claim.

'I

ORDER ' ■ • • ' •

The Referee's order, dated  eptember 24 , 1979 , is .
reversed. • ,

The'employer’s denial, dated March 28, 1979, is reversed
and this claim.is remanded to it for acceptance and payment
of compensation' and other benefits provided for by law-, untild
closed•pursuant to OR 656.268.

Claimant's attorney is hereby granted as 'a reasonable
attorney',s fee for his services both at the hearing and at”'
Board review a sum equal to $1,000.

m

• WCB CA E NO 79-2411 June 17, 1980

DIANNE LOPATIN, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF ' -

The.  tate Accident Insurance Fund seeks review by the
Board of the Referee's order which remanded claimant's claim'
to it for acceptance and the payment of all benefits as 
provided'by law.
FACT - ' u"

In early 1978 claimant was employed for Coos County.as^
administrator‘of youth programs. On November 1, 1978 she
commenced employment as a deputy sheriff with the CoUiity'-j
 heriff's office in the jail- section. Claimant worked in ’a
10' X 10' room with no windows or ventilation and only a
fan.- Claimant worked the 4 p.m. to midnight shift and'
during the day 6 to.10 officers worked in that room and were
mostly smokers.

m
-466-
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f,' ' l! :·-.. ],' •' 

.• , I f 1' •. :, ' • • ,: 
:' ..... _ . 

. '_.: .... , · .• Claimant· worked ~hi_~ shift wi tri a pa1·tr1er .who' srhokect:' · .. -.. : t···--.., · '·· 
···A two packs a-night. Claimant herself had- been a casual : · :·;;·. · 1 

. ~ c~ga·rettefsr_noker ,for'.' 25 years I but quit ,in Jtme · {97 8. ·I/< · :.·-·.-;· ·. ·. · . 

... Claimant testified the ffrst w·eek on the iob her eye·s ·: / ·, . 
began, to burn; her hearing wen.t down, she had d.i.f f.icultv: .. _: . - ... 
breathing and had headaches. Claimant's symptorri°'s persisted , . , · 
a.nd Qn November_ 30, 1978 she quit this job and hasn! t. been.·\,.·· 
emploved since. •. · - . 
~ .... ' ·. ..... . .. ' ..,, ... -, .. ... .. .;. -~ . 

_::'... Clai~ant hcid pre-cxj_stii1rr conr:1.i.tions ,,.,;hicl·l. WCI'.C (:Cscribcd· b~, ···. _:._, .. ' 
11-- -L~n·•1 e-v "'C' 'ko .... u1 erl1'r-,-. to 1·•1.'lrl ,~;'\,•}1- nnso1t-'1'e,),:,l•ns ,.ci....r·,:..... .. ,;..._;..,.:,r-· , ,. • -'- 1\.1.;;,ct_, <lu LJ ~- -•'--' • ,, ___ ; _, _. ._,. ·c .,, -· . (.1 , .•• .J,.c; ,,__ ,-.-·, '' , .• ,n., .. ,.- _,(, ... 
vic,"i.1 in stability syndr·ornc, - tran sicn t si bEi ti on.:ll. ·.dis turl ,.,·nc::c_s, 0

'.· fo:'.! • · 
!Jack •r,roJ::.lems ._and mild sinusit'is. · · ';·,.'· · · · 

. • ,, • - . I -~; ,; - ' -,,.. I ~ 

Prior to this ·,'2llcqcc: exposure, cl.::.imant: had seen n.t~· ·r.,:!'\c!v:1rri·.; 
; - T , • • 1 n 7 C _c:, ·-. r ;:, ,.. " l -, ;i ~ . ., a . ..:l • ~,..."' ;. ~ ,., -1 . , . . . . , ~ t' . ' r ·1 - ·_ 
...... _.t ,.,U-,Y_ ;J O .LIJ •. n~..:,c.,. rir, .. ~na<JC uD(1 1.1€'~,.-.1.ccl.c,,.L .ncarinc.r ;cl,f,'\.,.L ./ •. - .- .. il').TTI 

1 • • 1 . · h • f '' h 11 r . ' , l • · ,... 1 . ant s nasn.t, Jrt)D cm came on wit 0.atinq o: ot .roons1. C ai.n.::int .. ·a..,_so 
ht1t"1 voice loss and [atiq'i1.1bility. The dic1.<1no.si~ at that·, time w.:1s al-._ 
'e~,,i·c· unn,..,r "'1.0 .,...\•{;l'' ili'n-e"'S0 "n..:l rri'nJ'rn""I hicrh r-:= .... ,,, ... ,.,1,-:,nr:,, ro11,·.;-;r.\,: nr,11r-·1 . .I, , ... t ::) ,,_ ,"} \.::;:. C4 ..L • • ··..: -- ·--"7li ~rll .... _ (A. l,l J•t •• Y.--. _ 1 ... ~ .. -~ .• _. .• _,.._.i. .... :·~- u ......... : ... " ~---<-~ ..... 

h,:~.:1rin~1 .loss... · · ·,:-,:,;'_ ·- .:'.,· .,.: · 
-·. , 

. Or, r~ovenbc~ 30; 1978, claimant· filed her 6ccupatio~·v..\ .. _·o\.seasc c}a.;i.rri'. 
{J~. Deceml)er .1,· · sl:.e sc1~ Dr. Dru.c1ley·, l1cr fami l1r P11_ysicif~n·, ,•1_ho i 9 an ir1"":"' 
b-:;;_n:ist, -v.s· 'she had gurrm1y eyes and sho:r.tnc~s of breath;~,,',: . 

. , ••~-~ • \•. '\ ..f ' > • I ~ ., 

- . ' .... Qn Febru;r'~ 6, 1979., Dr .. f1or0an reported ·that· he ·6x"n;·:iincci _.clc1imar1t:. : 
· on December 2 7 . ·-
.. tobacco s~oke at 

Ile repor:tecl clairrant 1 s hicrh clf:'cre~ of''.expns·ure· to -·~ ·, 
the Sheriff's office prcr.ipitated an acut:cf 2ll0rqic '• . 

• ~ "·· • ,. ~ I • ✓- • 

. ' ·.~ : ;i ... I"·;;~'.:?- .• ·_·,- . 
••);, 

st.ate. 
' ' 

. Claim!ol,nt' was e)rnmin.ed by· Dr. ilinor:, a Doi1n1·c1;rtifi0'r:i'' .. ailhrbist. 
H~ reported on February 14, 1979; that his dic1ort~sis ·wa~ ~llcrnic· 
rhinitis. He f~l t: sh8 was not allerqic to cic1areett~ • smoke wl~i~h i's· 
an ':i.rri tant ann c:an: bother people with sensi tivc· nasal mucosa: Cla.ir -· 
,-:: 1~ t: • s · symptoms were h.ic.rhly" unusual for• al lc:r.ic .or· CV8n- u_'. r·0~activi1 · r1ue 
t:c; irritation. Dr. ~1inor did not- he lieve exposure·· to c'icr,1te.ttc· SiT!ob·: 
w:-:. 'work caused her .syrnptbr;1s. . It Tllfl-Y huV8 creZI te0 the bi.1rj1i ng_,-s.:.,nsa u;cm 
:i.n her e:yes,·. but.. it sounded like. she .hac1 conj~nct~vitis :t'.1.::it.-}liight !1--:1\·~ 
.... -·,-·-.onrt,~·i to anti'h":,rteri·,1 l"'V .... dro;·-~ 0·1 F=hru~r,· 1r. 1c,·,r1 .· nr"· -,.rtl-1Jr tl.'r.:!~i-."' -". -· . .-1~-- . .i.:. . ~~-:::-.- .. -~. - .... c ~-'----:i. t~ ~·-= t..l ..... J . ..,, , .... · ... ', 7.r, ... ,1 • 1 ·/\ ;l, _ 

, I: 

•• ·f J 

~: t0cls,, - an oph tha lr.:0109 is t', examined · clairpan t. She comr1 L1 in0r1' ·9 f. 6yL 
irritation c1ue ·to sr:1oke allergy. He fo\,lnd her exarninatio~. v,as ~cm}.,aL .Lble 
~\-•.i.U; D. mild .:::iler,Jic conjunctivitis. Ee prescribed eye r1rops_a.r~·a a c0:n-:-
r•lc::t9 ·re-ex0mina.tiori in one, ,month. - · · · · · , ·: .. -·· . ;_ 

On Febr~aiy 23, 1979, the Fun~ issued its. aenial. 

On June! 11, 19 7 ':l, Dr. r1oroan reportecl that he •.,1"1s 
0piitt.inr; cL:iirn­

aut tl1rouo.h 00scnsitization, Jou he felt clair.-w.nt woulrl ,:rc,bc1blv kee:j· 
h0r sensitivity for may years ... On April lD, 1979; Dr. ~1~1rnan'·'r~port~,1 
he :iave claimant a skin· test· for allergy to tobacco, tobacco smoke and 

--~C?.ba~_co mix and onli ·the· latter was positiv'e~ __ ~- _ · • -
--; -, "-.;. ' 
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',■ Claimant'worked, this shift'with a partner .who' sii-ioked-'\
two packs a night. Claimant herself had-been a casual i '
cigarette ‘ moker ,for25 years, but quit in June'19 7 3.

■ •' Claimant testified the first week on the job her eyes
began- to burn, her hearing went down, she had dif ficulty'- ' •' - '
breathing and had headaches. Cj.aimant's symptoms persisted ' -
cuid on 'November 3Q, 1978 she quit this job and hasn't been '
employed since. ■ ; ' ' ' ' ^ .

,:'t. Claimant Viad pre-existing conditions-which were descr.ibed by
Hr.-Lindsay ns borderline to mild ndult onse t • d iabe tes ‘Chroni c • cor r
vied]., instability syndrome, transient situatioru'iI''disturb-iriccs/''-16w'
back -problems .and mild sinusitis. . P. '

Prior to this 'a 1 Icged exposure, claimani; had seen D.r. Echevarria
in July 197 for nasal drainage and decreased , hearing -acuity. Claini-
-ant*s nasal, problem came on with eatinq of '’hot” foods;. Claimanfalso
iuad voice loss and fatiquability. The diagnosis at that', time v/as al--.
i'.erqic upper airv;ay diosease and minimal hiah frequency .sensory- neural
.hearino loss. -- - . '

9

#

. On November 30, 1978, claimant filed her occupational .disease c]aim.
On. December l/'sl;e saw Dr. Bradley, her family pltysician-, v/ho is an in­
ternistas' she had gummy eyes and shortness of breath;-g-' ■

• On February 6 , 1979., Dr., florgan reported that'he examined claimarih
on December 27. ' He reported claimant's hiali decree of exposure to ‘
tobacco smoke at the  heriff's office precipitated an ac'ut'g' allergic i, ■'
state.-. ; .■ ;.W': '■''V

Claim.ant was examined by' Dr. riinor, a Coard ■; certi fidg‘alleroi st. ,
Ha reported on February 14 , 1979, that his diaonosis. v;as allorc-ic ■ _
rhinitis. He felt-she was not allergic to ciqareette'smoke which is ■
an irritant, and can. bother people v/ith sensitive nasal mucosa; Clair --
ant's symptoms were hiahly'unusual for- a.lleric or • even- a,'.reaction due
t:o irritation. E)r. Minor did not-, believe exposure; to cioarettG' emokr.- ;■'>
at. .work caused her .symptbras . It may have created the burhi ng -sonsa tJ..bn
in her eyes, . but--it sounded like she -had conjunctivitis :that-.,Wight h-ave
res-pondod to antibacterial eye drops. On February 16, 1979,'. Dr., .Arthur
 teele, 'an ophthalmologist, examined ‘claimant.  he complained''of, oyt:
irritation due 'to smoke allergy. He found her examinatiori. v.^as, ccm\iati-ble
with a mild allergic conjunctivitis. He prescribed eye drops and a com-
rflete re-examination in one^nnonth. ■ ' «•. •

! - On Febr.uary 23, 1979, the Fund iss'aed- its. denial. i;

On-June ].l,- 1979 , Dr. Morgan reported that ,hc v;as putting ciairp-
ant through desensitization, and he felt claimant would .probably keep'
her sensitivity for may years.. On April 1.0, 1979; Dr. ^’ornan reported
iie .gave claimant a"skin test, for allergy to_ tobacco, tobacco smoke and
tobacco mix and only' the latter was positive'., ■
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On April, 24, 1979, Dr. Hunt,, upon referral by Dr., ,, 
·Morgan,· examined claimant and reported• that she had allergic-·:· 
rhinitis and conjunctivitis for many years duration.· H~r . · 
symptoms were aggravated by smoke, ·fumes,. inhalant aller.gens· 
and nervous tension. In recent years· her illriess had become.: 
more severe and :aggravated by smoke to the degree that she 

.... , .... 

· was unable to perform her work sa_tis f actorily . . . _, 

Dr. Morgan testified at the hearing that he was not an 
allergist, and hi~ specialty was pediatrics, btit he.dealt 
primarily with allergies. He testified that the only objec­
tive signs he noticed about claimant physically were that 
her eyelids were swollen and the whites of the eyes were. 
red. . He •indicated he based his whole opinion almost exci usi vely 
on the history claimant related to him. · 

Th~ Referee found claimant was a credible witness in. ~ 
all respects. He.found that even if claimant was dee~ed not' 
to have sustained a ""new" sensitivity as the defendant .had 
suggested, she most certainly had suffered a work-produced 
body reaction requiring medical treatment and producing 
disability. . 

The Referee concluded that the claim was compensable:·. 
and remanded it to the Fund for acceptance and payment of·:, 
benefits as required by law. 

BOARD ON DE NOVO REVIEW 
'" 

; · · . Based on the facts of this case, the Board reverses the 
Referee's order. This case requires evaluation by an expert 
in the field of allergy. Dr. Morgan, felt claimu.nt's. high:···:· 
_degree of exposure to tobacco smoke at th~ sheriff's nffitc 
precipitated an acute allergic.state and permanently sensitized 
claimant. Dr. Morgan 1 s specialty is.pediatrics, but'he: ' ' 

.;,testified. he deals primarily with allergies .. 

. Dr. _Minor, a Board certified allergist, diagnosed 
,··allergi6 ·rhinitis~ He did not feel claimant was allergi~ to 

.. cigarette smoke: Dr. Minor believed claimant's exposure at·.•,· _.,. 
· work did not ·cause her symptoms. He felt the smok~ at . , ~. 
· claimant's work place may have created the burning sens~tion -~. 
-~he had i~ her eyes, but he felt claimant had conjunctivitis.- · 
This condition he felt might have responded to antibact.e·rial · 
•eye drops. Skin tests performed by Dr. Minor were neg·;tive.> 
with respect to cigarette tobacco, but positive for grass~ 
grass seed, several weeds and several trees: 

Dr. Hunt, also a Board cc r l:i fied al lenJist, .indi ca tcd · 
. claimant had a .history o.s a child of reaction to weeds, .. 
roses., and gras~es { unti 1 she was 2 5 years old) and then , 
continuing reaction to these sul?stances .in the summer-:. He, 
diagnosed claimant as having a very obvious problem of . 

_ _c:onjunctivitis of many years in.durution: He noted claimant's 
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On April' 24 , 1979 , Dr. Hunt, upon referral by Dr.',
‘Morgan, examined claimant and reported* that she had allergic
rhinitis and conjunctivitis for many years duration.- Her
symptoms were aggravated by smoke, fumes,■ inhalant allergens'
and nervous tension. In recent years her illness had become/' •
more severe and -aggravated by smoke to the degree that she
was unable to perform her work satisfactorily.

Dr. Morgan testified at the hearing that he was not ah •-
allergist, and his specialty was pediatrics, but, he dealt • -
primarily with allergies. He testified that the only objec­
tive signs he noticed about claimant physically were that • '
her eyelids were swollen and the whites of the eyes were •
red. .He ‘indicated he based his whole opinion almost exclusively
on the history claimant related to him.

The Referee found claimant was a credible witness in
all respects. He found that even if claimant was deemed not'
to have sustained a '"new” sensitivity as the defendant had .
suggested, she most certainly had suffered a work-produced
body reaction requiring medical treatment and producing
disability.

The Referee concluded that the claim was compensable.',
and remanded it to the Fund for acceptance and payment of 
benefits as required by law.
BOARD ON DE NOVO REVIEW , ^ . ■ . '

: • ' . Based on the facts of this case, the Board reverses the
Referee's order. This case requires evaluation by an expert
in the field of allergy. Dr. Morgan, felt claimant' s high-'' /'.
.degree of exposure to tobacco smoke at the' sheriff's office ' ■ ..
precipitated an acute allergic,state and permanently sensitized
claimant. Dr. Morgan's specialty is. pediatrics, but he' '
•testified he deals primarily with allergies.. •;

Dr. Minor, a Board certified allergist, diagnosed
‘allergic'rhinitis. He did not feel claimant was allergic t'o_,
.cigarette smoke. Dr. Minor believed claimant's exposure at---' .g-,
work did not -cause her symptoms. He felt the smoke at .
claimant’s work place may have created the burning sensation "".
she had in her eyes, but he felt claimant had conjunctivitis.-
This condition he felt.might have responded to antibacterial
•eye drops.  kin tests performed by Dr. Minor were negative.* ' '
with respect to cigarette tobacco, but positive for grass-,
grass seed, several weeds and several trees. ‘ '

#

m

Dr. Hunt, also^a Board ccrfified allergist, indicated'- .
claimant had a .history as a child of reaction to weeds , . /. ’
roses., and grasses (until she was 25 years old) and then'- ,-
continuing reaction to these substances .in the summer-'. He,
diagnosed claimant as having a very obvip.us problem of •,
conjunctivitis of many years in. duration'. He noted ciaiman't's
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i _,:.,.,:• f'. ' .. ,· ·:; •, ' ..... ·. •> I I • <'• ),.'.-·\·•;'_ ;,:•;:· '.~; •. •, , I. 

;~/::f\\:i .. ~J"-?/.;· .. :-;:,:.·:<':,·'.'._j. ·,\, : 1 , ·, :<:.: ... :::"_' ;;,·. 
;>~t·.: .. :\; .. ,: ,,i·symp.toms-n- were aggravated by . smoke, fumes, ·i~ha lan't all.er~ens-~. r• 
,.._c·: .• • .:· • • :ana. nervou~ · tension. · Dr. Hur.t fcl t · cla::..1;,an t' s a llerqic ·· 
'., '.· · . illness had become more severe in. recent· Y!=i?rs and she . 
... ~· ··" ·· needed· studies. to determine what other factor might cai;se 
;,-,-··. .: h~r allergic_·reaction such as '1 inhalant factors, chemicals 
.... _ ... ~nd very. possibly foods in her diet". 

• t·.t .... 

' ' . . ~ • ; ~ ." r 
:~ ..... • . .r •J 

~-/¥ (. : . 
.. · · • , : The Board 'f1r.ds the weight of· the uiedical evidence does 
. ' .not _support the· comp~nsa.bility of cluirnant''s claim. _Dr. , ... ,, · ·' '. Min.or. does not find clairnu.:nt I s c:..JrH.'li tion related to her .. , , 

work. ·or.' Hunt. felt·claimant's conjunctivitis was of man/., 
·years· ·duration and aggravated by numerous things. The: Board 

' .. ,. . ~. 

., .... 
' ' - •· 

finds claimant has failed to prove her claim by the prepon­
derance of the evidence. Therefore, the Boa1.·d rever.ses the. 

, ·Referee's order and affirms the Fund's denial. ' . . · ~ ~. 
! 

'· 
.. · 

ORDER . ·. 
'·.·, 

• I- , . . . . ~ ,,. . . 'The: Referee 1 s order, dated November 15, 
in its entirety. _ 

197?~ is reversed . ·r . f 

. l. : ,: .·.~ 

':. 

,_. , The St~te· J\c.:cident Insur~mce Fund's denial, dated··' 
Febr~ary 28, · 19 79, 1.s reinstated and approved . 

. , 
~ . . . . 

WCB CASE NO. 78-9461 
. •' 
'RICHARD STINSON, CLAIMANT 

• ••• j 

Bloom, Ruben, Marandas & Sly, 
Claimant's Attys. _ 

Thomas· Mortland, Employer's Atty. 
· · ·; . Request for Review by Claimant 

· Cross-appealed by Employer 

June 1 7 , 19 8 0 _ r. c·\ . •' 
,'.' . 

r,•, 

--- ... -·' •-.•·. 

~-

t/ 

. , 

' .. , 
j ' 

. ' 

Clatmant and the.employer seek Board review ot the 
1- ' •. Referee's order which remanded this claim to the employer·..., 
, ·.· ··carrier for reopening as of Decembe·r 11, 1978 until.closed. 
•1 ' ' • 

. and g~anted claimant's attorney a fee. Claimant contends he· 
·.,;-. is entitled to temporary total disability compensation from __ . 

··June 8, 1978 to December 11, 1978, and thereafter unti-l·_the·: 
claim~is closed, reinbursement of the cost -of medical bills . 
and reports, per,alties and attorney's· fees -for the emp1oyer­
carrier' s refusal to reopen the claim. · The ·employer-carrier 
contends the Referee should not have ordered the·. claim.·· · 
reopened.·. 

FACTS 
.1 ,· 

·.:,._:-· 
L~: 

' .:. : The Board '·finds the facts set 
·6rd~r are c6rrect and adopts them. 

forth in the Referee's. 
•• I 

A copy of the Referee•~ 

I 
.! · .. 1· 

· qz:-,9.:ei:: i? atta.ched · to this order. 
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■'''symptoms’'- were aggravated by smoke, fumes, inhalant allergen
■and nervous ■ tension; ^Dr. Hunt fclt ■ clairr;ant’ s allergic '
illness had become more severe in. recent years and she
needed studies.to determine what other factor might cause
her allergic reaction such as "inhalant factors, chemicals
and very possibly foods in her diet". ,,

The Board finds the weight of’the medical evidence does
not .support the coirtpens.ability of claimant’s claim. Dr. ..
Minor - does liCt find claimant's condition related to lier
work. _ 'Dr.' Hunt, fel t claimant's conjunctivitis was of many’--.
years' duration and aggravated by numerous things. The'Board
finds claimant has failed to prove her claim by the prepon­
derance of the evidence. Therefore, the Board reverses the
Referee's order and affirms the Fund's denial. • -

s,. r

ORDER , ...^ • j

. The•Referee's order, dated November 15, 1979, is reversed
■■in its entirety. ■ ' '

The  tate'Accident Insurance Fund's denial, dated ->
February 28, 1979, is reinstated and approved. . ' : '

# WCB CA E NO. 78-9461 June 17, 1980

RICHARD  TIN ON, CLAIMANT ;
Bloom, Ruben, Marandas &  ly,
Claimant's Attys.

Thomas Mortland, Employer's Atty. ' • ■
Request for Review by Claimant -
Cross-appealed by Employer

Claimant and the.employer seek Board review of the
Referee’s order which remanded this claim to the employer-
carrier for reopening as of December 11, 1978 until.closed '■
and granted claimant's attorney a fee. Claimant contends he
is entitled to temporary total disability compensation from.
June 8, 1978 to December 11, 1978, and thereafter until'_the
claim'is closed, reinbursement of the cost of medical bills
and reports, penalties and attorney's- fees for the employer-
carrier's refusal to reopen the claim. 'The employer-carrier
contends -the Referee should not have ordered the', claim ■
reopened.'.

FACT 

The Board'finds the facts set forth in the Referee's
order are correct and adopts them, 
order is attached'to this order.
• ' -469-

A copy of the Referee's

-..V .
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BOARD ON DE NOVO REVIE\v ' 

Based on the facts as recited by ,the. Referee, the Board 
affirms in part and reverses in_part. 

The Determination Order,. dated July 3, 19 78, ter:ninated 
temporary total disabi'li ty compensation- as of. June 8, ·. 19'78. 

•Dr;- Carr found claimant 1 s condition was medic~lly stationary 
as:of June 9, 1978, but noted claimant would have continl.!:i,ng 
complaints of.pain in his neck. The Board does not find 
this claim was prematurely closed. 

The next issue is, has cL:inwnt pr:-oved an aqgrav<1tion 
claim? In October 1978, Dr. Cilnnard indicated claimant's· 
condition was not stationary. Dr. Hoff, in December 1978, 
reported his neurological examination was normal. Dr. Carr, 
in September 1978, had placed various restrictions on -claim­
ant's work. Dr. Edwa-rds began treating claimant in December 
1978 with chiropractic adjustments. ,Dr. Seres, in March 
1979, reported-he did not feel cl~imant needed any additional 
therapy. Also, in March 19 79, Dr. Edwards indicated -he felt 
this claim had been premature?ly closed. However, in April 
1979, Dr. Edwards reported claimant's condition was the same 
as it had been when this claim was closed. The date of the 
last award o_r arrangement of· compens,:ition in this case was· 
the July 3, 1978 Determination Order. The preponderan~e of 
the.evidence does not indicate claimant's condition ha~' 
worsened since the date of that order. 

The Board concurs with the Referee's ·rationale and 
conclusion that the facts in this case do not justify the 
awarding of penalties and a,ttorney I s fees. · 'Further, the 
Board agrees that'claimant's attorney is not entitled to 
reimbursement for the medical reports submitted by his _ 
attorney. The medical reports were secured in prepar~tion · 
for litigation. The cost of such "medical-legal" reports l.S 

not recoverable ir WQrkers' Compensation cases. 

The sole remaining issue left is the extent of disability.· 
Claimant is 41 years old and has· a high school education : 
with some college:training. His regular work has been as i .· ·. 
truck driver. Dr. Seres felt claimant could return to work · 
as : a truck d.ri ver if he were. so motivated.· Dr. Carr, however, 
felt ciaimant would not be able to return to that type of 

·work. Claimant returned to work driving a truck for this· 
employer, but feels he does not have the stamina he h'.:i.d. 
prior:. to this injury. The Board finds, considering all-'·_the 
evidence in this case, claimant has proved loss of wage 
earni~g capacity a.nd, therefore, grants him an award of 
compensation·equai to 48° for 15% unscheduled disability·for 
his neck injury. 

ORDER 

The employer-carrier's denial of April 6, 1979 is· 
affirmed. . -470-

'' ·.-' .,· 

;·_8) 

'I. • ; 

.Based on the facts as recited by the. Referee, the Board
affirms in part and reverses in part.

The Determination Order, dated July 3, 1978, terminated
temporary total disability compensation' as of June 8,'1978.
Dr,- Carr found claimant’s condition was medically stationary
as•of June 9, 1978, but noted claimant would have continuing
complaints of pain in his neck. The Board does not find
this claim was prematurely closed.

BOARD ON DE NOVO REVIEW ’ • ' i ^ ; m

The next issue is, has cldiniant proved an aggravation
claim? In October 1978, Dr. Cannard indicated claimant's ■'
condition was not stationary. Dr. Hoff, in December 1978, 
reported his neurological examination was normal. Dr. Carr,
in  eptember 1978, had placed various restrictions on claim­
ant’s work. Dr. Edwards began treating claimant in December
1978 with chiropractic adjustments. ,Dr.  eres, in March
1979, reported-he did not feel claimant needed any additional
therapy. Also, in March 1979 , Dr. Edwards indicated-he felt
this claim had been prematurely closed. However, in April
1979, Dr. Edwards reported claimant's condition was the same
as it had been when this claim was closed. The date of the
last award or arrangement of•compensation in this case was
the July 3, 1978 Determination Order. The preponderance of
the.evidence does not indicate claimant's condition has'
worsened since the date of that order.

The Board concurs with the Referee's -rationale and
conclusion that the facts in this case do not justify the
awarding of penalties and attorney’s fees. 'Further, the
Board agrees that'claimant's attorney is not entitled to 
reimbursement for the medical reports submitted by his :
attorney. The medical reports were secured in preparation
for litigation. The cost of such "medical-legal" reports is_
not recoverable in Workers' Compensation cases. ,

The sole remaining issue left is the extent of disability
Claimant is 41 years old and has- a high school education'
with some college training. His regular work has been as a
truck driver. Dr.  eres felt claimant could return to work
as;a truck driver if he were.so motivated. Dr. Carr, however,
felt claimant would not be able to return to that type of 
'work. Claimant returned to work driving a truck for this 
employer, but feels he does not have the stamina he had.
prior, to this injury. The Board finds, considering all '.the ..
evidence in this case, claimant has proved loss of wage
earning capacity and, therefore, grants him an award of 
compensation-equal to 48° for 15% unscheduled disability'for 
his neck injury. .

ORDER
The employer-carrier's denial of April 6, 1979 is'

affirmed. -470-
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is hereby grant8d compensation equal'to 48° 
f::-!r 15 ·1; u~s cheduled disabi li c.y fer• his neci<:' in j 11r·1. 'l'hi:::; is 

in lieu of all p:revious award:; cf un:;d;1:~d1.;led d:~.;a.bili ":: .. y :for 
tiLi..s injury. 

Claimant's attorney is h~~cby gr~ntcd as .a reason~ble 
Llttorney's fee a sum equal·to 25·% of the in~rcascd compens~­
t:.on granted by this order, pllyablc out c£ :=:aid cornpensati,°Jn 
2t,: pa:i .. d. not to excee~ $3,000. · · 

All. other relief sotjght by claimant is .denied. 

CLAIM NO. A.4.CC1552'.9 4MR 

1,2.0NARD COBB, ;~LAIMANT 

I 
I 

1::-iwin s. Nu-thrown, Claimant's Atty 1• 

~~IF, Legal s~rvices, D~fense Atty~ 
(.'-:.-;·.n ft,.)tion De·terrninatiori 

Juae }.8, J .. 980 

On August 24, 19 7 9, clairna.nt , 1 by and through his attorn0.y ,, 
.:::i,:;ue;;tcd the Beard to reopen his claim for an August 30, 197:2" 
::-.-:..gl:lt knee i.nju:ry .. Claim,:rnt's clalim was first closed on• 
!·,:::tobcr 13r 1972 and his aggravatipn right~ h.::i.ve expired. 
C,laimant_ submi ttecl medical reportsi i ndicat in 1:-1 he was having 
problems with his right knee, but ;the. doctors didn't feel he·· 
~as a candidate for surgery. 

Dr. Seacat rc:::io:rted clai1:1ant had a recurrent r""ubl u:xation 
-- + ::.he pat211a witl""i associated synbvi tis. He opined, on 
•~ntch 21, 1979, that there was a direct causal relationship 
be-::v:2en the or'.i.,1inal injury ·and hi~ present condition. 1He 
;>l t c:laim.a.r:t ~-,,as disabled for eve:p sedr:mtary type of work. 
·,-.. Seacat recornrncnc:E:'d claimant be! paid time loss bcnefi t.s. · 

I 
I 

· The Board issued an Own Motiori Order on October 4, 1979, 
that remanded this claim.back to the carrier for acceptance 
t.~ ... d i:)ayment cf compensation commenc;in~r on March 2:!.., 1979 until 
0losed pursuant to ORS 656.273. The Evaluation Division · 
.:i:{:1ised -!:he Board, on ApriJ. 18, 1980, that the ca1~ric::.:- had 
~~luntarily reopened this claim on~July 13, 1976 and it had 
~nver been clo3ed. Therefore, the1Board then set aside 
'!:s order. Later, it was determined this ord~r was in 
-.:~ror _ 'I·his c} aim had bc8:1 reopened fer payment of medical 
';."""11::c. only by the carrier. The J3oa.i:-d then rep,1blishcd the 
first Own Motion Order in this cas~. 
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m
CJaimant is hereby granted compensation equal to IB*"

I'or 15'^ unscheduled disability l-Ot' his neck' injury- This ii
i.n lieu of ail previous awards of unsciieduled disability fo;
this injury.

Claimant's attorney is hu-i.v-by granted as ,a reasonable
attorney's fee a sum equal■to 251 of the increased compensa­
tion granted by this order, payable out ^ "
•Ci:; paid, not to exceed  3/J00. '

said coinpensation

All other relief sought by ciainiant is denied.

CLAIM 'i!0. A4CC15529 4I'-R

LEONARD COBB, CLAIMANT
'-iiwin  . Nu-tbrown, Claimant’s Attyi.

Legal  ervices, Defense Atty
f* ■-•.'•.n M-,•;t ion Determination

iue 18, 198C

On August 24, 1979, claimant,, by and through his attorney
>:eque3ted the Beard to reopen his claim for an August 30, 1972
:right knee injury. , Claimant's claim v/as first closed on-
hetober 18, 1972 and his aggravation rights have expired.
Claimant submitted medical reports! indicating he was having
problems with his right knee, but the. doctors didn't feel he'
v;as a candidate for surgery.

x eacat reported claimant had a recurrent subluxation
atslla wi.th associated synovitis. He opined, on.. JL ^

■■'.arch 21, 1979, that there was a d
betv-een the or'igina.1 injury and hi

.roct causal relationship
1 present condition. 'He

.aimant was disabled for even sedentary type of work
 eacat recommended claimant bejpaid time loss benefits

ol

fi

The Board issued an _
.at remanded this claim
.d payment of compensati
osed pursuant to OR 65
vised the Board, on Apr
luntariiy reopened this
ver been closed. There
s order. Later, it was
ror. Thi.s claim had be
lls only by the carrier
rst Own Motion Order in

Own Motion Order on October 4, 1979,
back to the carrier .I'or acceptance
on commiencincj on March 21 , 1979 until
6.273. The Evaluation Division
il 18, 1930, that the carrier had
claim on July 13 , 1976 and it had

fore, thejBoard then set aside
deterrained this order was in 

en reopened for payment of medical
. The Board then republished the
this case.

m
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Claimant suffered' another compensable injury ·on •Oct'obe; 
25, 1977 which was covered by Universal Underwriters. They 
denied further resp?nsibility for claimCTnt's right knee 

·. once it returned td a pre-injury (October 1977) st~tus., 
• :•, •t 

·claimant appealed the denial from Universal Undcrwri~~ri~ 
and requested a hearing to determine who was responsible 
for his knee condition. The Opinion and Order, dQtcd May 6, 
1980, ·affirmed the denial issued by Universal underwriter~~! 
relieving them of responsibility for claimant's knGc 
condition. It was furih~r ordered that the Board'~ Own 
Motion Orderr dated October 4, 1979, should be affirmed. 

On May 11, 1979 1 Dr. Dresiv2r opined that he didn't th1.nk'''_ 
claimant was a good candidate for surgery. He saw no reason 

.why claimant shouldn't be actively employed. This report. 
implies claimant was medically stationary as of the date OL 

the letter. 

On June 3, 1980, Evaluation Division recommended to the 
B6ard that claimant be granted 15° for 10% loss of right 
leg·and.no temporary total disability. 

The Bo.:i.rd agrees with the- recommcnda tion from the 
Evaluation Division, but finds claimant is- entitled;to. 
temporary total disability from March 21, 1979 thru Maj 11, 
1979. . 

ORDER 

Claimant is hereby granted additional temporary total--
. disability compensation from March 21, 1979 through M~y 11, 
1979 and compensation equal to 15° for 10:1 loss of the right 

. · leg. Thes·e awards are in addition to any previous a•:1a-,rds. 
claimant .has been granted for his 1972 injury. 

. . 
Claimant's attorney has already been granted all attorney 

fee by the May~~~~ 1980 Own Motion Order; 
··••- ,·-·.-· ... 

' ~ .. 
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Claimant suffered another compensable injury on -October
25, 1977 which was covered by Universal- Underwriters. They
denied further resppnsibility for claimant's right knee
once it returned to'' a pre-injury (October 1977) status.,

'Claimant appealed the denial from Universal Underwriters-,
and requested a hearing to determine who was responsible
for his knee condition. The Opinion and Order, dated May 6,
1980, affirmed the denial issued by Universal Underwriters’. ;
relieving them of responsibility for claimant's knee • •
condition. It was further ordered that the Board's Own
Motion Order, dated October 4, 1979, should be affirmed.^

On May 11', 1979, Dr. Dresner opined that he didn't think"'
claimant was a good candidate for surgery. He saw no reason '
why claimant shouldn't be actively employed. This report.,
implies claimant was medically, stationary as of the date of
the letter.

On June 3, 1980, Evaluation Division recommended to the
Board that claimant be granted 15° for 10% loss of right
leg and .no temporary total disability. . .

The Board agrees with the- recommendation from the , ;
Evaluation Division, but finds claimant is- entitled.to.
temporary total disability from March 21, 1979 thru May 11,
1979.

ORDER . ■ - _

Claimant is hereby granted additional temporary tota!l-
disability compensation from March 21, 1979 through -May 11,
1979 and compensation equal to 15° for 10% loss of tlie right,
leg. These awards are in addition to any previous av/ards,
claimant .has been granted for his 1972 injury.

Claimant's attorney has already been granted all attorney-
fee by the May 28 ,-1980 Own Motion Order; „ , - ..

m
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NO. C 153689 June 18, 1980 p., 

- HAROLD CURRY, CLAIMANT 

---[ -

Welch, Bruun, Green & Caruso, 
Claimant's Attys. 

SAIF, Legal Servicei, Defense Atty. 
Own Motion Order 

. . 
On May 28, 1980, the Board ,issued an Own Motion Determination 

Order which grant~d claimant.an :award of additional ternporari 
total disability compensation. !clairriant, by and through his 
attorney, on June 6, 1980 reque~ted the Board reconsider that 
order. Attached to this request was a May 20, 1980 report from 

:or. Howard.Cherry. In that repcirt, Dr: Cherry indicated claima~t 
··had ~n extreme increase in pain iand had pain ''in the area of the 
donor site and the midline scar'\. He felt claimant could not 
perform any lifting. Dr. Cherr~ felt cl_airnant was "not properly 
employed" and that he might require further retrci.ining ~ 

After reconsidering its or~er and.after considering Dr. 
Cherrv 1 s May 20, 1980 report, the.Board finds no reason to 
chang~ its original order. ·The/efore, _the Board affirrr,.'::; its 
Own. Notion Determination Order, :dated May 28 ,. 1980. 

IT IS SO ORDERED. · 

WCB CASE NO. 
WCB CASE NO. 

Kryger, 

7 8-:1566 
78-;2884 

MARI.ON. KIZER, CLAIMANT 
Ernmons, Kyle, Kropp & 

Clai~ant's Attys~ 
SAIF, Legal Services, 
Aniended Order 

Defense Atfty. 
I 

June 18, 1980 

On May 23, 1980, the Board ~ssued an drder On Review 
and an A.'i1ended Order on June 10,. 1980. Those orders referr­
ed to WCB Case No. 78-2884 and 78-4942 and claim Nos. PC 31956 
and YD 156431. The WCB No. shou~d be 78-2884 and 78-7566. 
The Claim No. should be PC 31956i and YD 156431. Therefore, 
the Board amends its order to teflect £his correction. 

IT IS SO OPDERE!:l. 
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m
HAKOLD CURRY, CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. C 153689 June 18, 1980

On May 28, 1980, the Board ;issued an Own Motion Determination
Order which granted claimant an 'award of additional temporary
total disability compensation. Iciaimant, by and through his
attorney, on June 6, 1980 requested the Board reconsider that
order. Attached to this request was a May 20, 1980 report from
Dr. Kov-/ard .Cherry. In that report. Dr. Cherry indicated claimant
'had an extreme increase in pain iand had pain "in the area of the
donor site and the midline scar'‘. He felt claimant could not
perform any lifting. Dr. Cherry felt claimant was "not properly
employed" and that he might require further retraining.

After reconsidering its order and after considering Dr. 
Cherry's May 20, 1980 report, the‘Board finds no .reason to 
change its original order. Therefore, the Board affirrr.s its
Ovm. Motion Determination Order, ;dated Hay 28 ,. 1980.

IT I  O ORDERED. • '

m

WCB CA E NO.
WCB CA E NO.

78-7566
78-2884

June 18, 1980

MARION'KIZER, CLAIMANT
Emmons, Kyle, Kropp& Kryger,

Claimant's Attys-.
 AIF, Legal  ervices, Defense Atty.
Amended Order

On May 23, 1980, the Board issued an Order On Review
and an Amended Order on June 10,. 1980. Those orders referr­
ed to WCB Case No. 78-2884 and 78-4942 and claim Nos. PC 31956
and YD 156431. The WCB No. should be 78-2884 and 78-7566.
The Claim No. should be PC 31956|and YD 156431. Therefore,
the Board amends its order to reflect this correction.

IT I  O OPJDERED.
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NO. C 291837 

JAMES LAVIN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

June 18, 1980 

On March 3, 1971, claimant suffered compensable injury 
when- he was struck by a piece of metal i0 the right eye. This 
claim was originally closed by a Determination Order d~ted 
January 19, 1972, which awarded claimant temporary total 
disability compensation. No award was made for permanent 
bartial disability. A stipulation provided claimant an award 
of permanent disability compensation for 5% loss of the right 
eye. Claimant's aggravation rights have eipired. 

In May 1973, Dr. Christensen, who had treated claimant in 
1970 dh,gnosed retinal detachment of the right eye \!;ii.ch h2 
felt was post-trawnatic. On :-1ay 10, 1973, he perforri,ed s;._irgery 
on the eye. The claim was reopened and then closed b~ a 
second Determination Order dated January 17, 1974,-which 
awarded claimant additional temporary tot~l 6isability 
compensation and additional compensation equal to 5 ciegrees 
for 5% loss of vision in the right eye. 

On Septer,1ber 19, 1979, Dr. Christensen reported.to the 
State Accident Insurance Fund (Fund) he had found an eleva~ed 
detached retina above the site of previous surgery. He felt 
there was a casual relationship between that condition and, 
the original injury. Claimant was hospitalized on 3eptember· 
18, 1979, for corrective surgery which was performed ~y 
Dr. Christensen. This surgery consisted of a cornial trans­
plant. 

The Board on November 19, 1979, reopened this claim under 
its own motion jurisdiction effective September 18, 1979, Llnd 
until closed pursuant to ORS 656.278. 

Dr. John Unruh, v-iho hact also t~een tre,:itinri c:ai1c1ant for this ;__n­
jury, releas,:;r1 claimant for ~-mrk en I·:ovembr:'.'r 26, 1979, al:t•·r the snr­
<Jery. In A1Jril 1980, Dr. TTnr\1h reported that cl<1irr,unt' c; 'J .. sion '.•r,:cts 
20/40 plus in the right and 20/20 in th0 left eye. He rr:- 1x:irtr.::cl thiJ:: 
claiIT\ant did not need any correction to improve r,i.s vision. lie: ir:r.:i­
cated that the· right eye looked very well .-:rnrl the retina 1:-'dS perfect]·:' 
healed. He found no evidence of cletaclunent c1nc1 there was :10 n~t_inal 
edema. Clairr.art was reported symtom free D.nci without any complaints. 

On May 2, 1980, the~ Fund rccfu0sted a determination .of clairn~nt' s 
disability. 

-474-

CLAIM NO. C 291837 June 18, 1980 mJAME LAVIN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On March 3, 1971, claimant suffered compensable Injury
when- he was struck by a piece of metal in the right eye. This
claim was originally closed by a Determination Order dated
January 19 , 1972, v/hich awarded claiman-t temporary total
disability compensation. No award v/as made for permanent
partial disability. A stipulation provided claimant an award
of permanent disability compensation for 5%, loss of the right
eye. Claimant's aggravation rights have expired.

In May 1973, Dr. Christensen, who had treated claimant in 
1970 diagnosed retinal detachment of the right eye whi.ch he
felt was post-traumatic. On May 10, 1973, he performed surgery
on the eye. The claim was reopened and then closed by a
second Determination Order dated January 17 , 1974 , ' V';hich
awarded claimant additional temporary total disability
compensation and additional compensation equal to 5 degrees
for 5% loss of vision in the right eye.

On  eptember 19, 1979, Dr. Christensen reported to the
 tate Accident Insurance Fund (Fund) he had found an elevated
detached retina above the site of previous surgery. He felt
there was a casual relationship between that condition and
the original injury. Claimant was hospitalized on  eptember-
18, 1979, for corrective surgery which was performed by
Dr. Christensen. This' surgery consisted of a cornial trans­
plant.

m

The Board on .November 19 , 1979 , reopened this claim under
its own motion jurisdiction effective  eptember 18, 1979, and
until closed pursuant to OR 656.278.

Dr. John Unruh, v/ho had also been treatina claimant for this in­
jury, released claimant for work on November 26 , 1979 , a6t*‘r the sur­
gery. In April 1980, Dr. Unruh reported that claimant's -v,. sion was
20/40 plus in the right and 20/20 in the left eye. He reoorted that
claimant did not need any correction to improve his vision. He indi­
cated that the right eye looked very well and the retina v.-as perfect] y
healed. He found no evidence of detachment and there v/as no retinal' 
edema. Claimant was reported symtom free and without any complaints.

On May 2,
disability.

1930, the Fund requested a determination .of claimant's
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The Evaluation Division of the Workers' Compensation'Department 
on May 30, 1980,· recommended that claimant be qranted an awatd of· 
additional temporary total disability compensation from sc~ptember 18, 

.,. , 1979, throu0h November 25, 1979. It also recommened an adilitional 
· award of 5% scheduled disabili'ty of the riqht eye in .addition to that, 
previously sranted. - · 

The Board concurs with this recommencJation. 

ORDER 

Claimant is heieby granted an a~ard of additional temporary total 
disability compensation from September 13, 1979 throuqh November 25, 

. _.: 1979 and an award of compensatio·n C::qual to s:; scheduled disilbilit.y fo'r . 
loss of vision of the riqht eye in addition to that '1'1hich had been pre....: 
viously granted. 

CLAIM NO. C 14099 

GERALD MOORE, CLAIMANT 
Cheney & Kelley, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Own·Mo'tion Order 

June 18, 1980 

. : , -, I • 

:· i· .. 

On February 14, 1972, claimant sustained a compensable 
i,njury to his right knee. Industrial Indemnity Insurance 
Company provided Workers' Compen~ation coverage for his 
employer. Claimant, on January 22, 1974,· while with the same 
Employer injured his left knee. CNA Insurance Company 
provided Workers' Compensation coverage for his employer 
•at that time. Both claims were closed and claimant's 
aggravation rights have expired. 

Dr. Howard E. Johnson, on March 7, 19 8 0, w:cote to both ~" ._ 
. insurance carriers regarding claimants knee condition. Dr. 
Johnson reported, regarding the February 1972 right knee 
injury, claimant had originally m1dergone a medial meniscectomy 
followed by a period of slow rehabilitation. He reported 

:ihat claimant continued to have a rather severely painful 
. knee w{th sw~lling, crepitation, and pain which had gradually 

. worsened. He felt that claimant was in need of a medial 
···. compartment debridement and wedge osteotomy to bring· the 

knee pack in to alignment with the femur. He requested the 
'claims be:reopened. 

-: · Claimant requested his claims· be reopened under the Board'. s · 
.,.,. own motion jurisdiction. The Board advised both of the carriers 
:;-·~-•-...,.,..:,,~_9f--,-<?"la~~~n~_' s request and asked for their respOI"/-Se thereto. -Th-2 

I; ____ '"~..... ..... •... '1 • 

~. - r 

{<.:·­
l~!~J 
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The Evaluation Division of the' Workers' Compensation "Department
on May 30, 1900 , • recommended that claimant' be granted an award of
additional temporary total disability compensation from  eptember I ,
1-979, through November 25 , 1979. It also recommened an additional
award of 5% scheduled disability'of the right eye in.addition to that
previously granted. , ' -

The Board concurs with this recommendation. • . ' -..'ft

-4

OUDER

Claimant is 'hereby granted an av/ard of additional temporary total
disability compensation from  eptember 13, 1979 through November 25,
1979 and an award of compensation equal to 5% scheduled disability, for
loss of vision of the right eye in addition to that which had been pre­
viously granted. • . -

CLAIM NO, C 14099 June 18, 1980

m

GERALD MOORE, CLAIMANT
Cheney & Kelley, Claimant's Attys. '
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Own^Motion Order ’

’ On February 14, 1972, claimant sustained a compensable
injury to his right knee. Industrial Indemnity Insurance
Company provided Workers' Compensation coverage for his
employer. Claimant, on January 22, 1974,' while with the same '
Employer injured his left knee. CNA Insurance Company
.provided Workers' Compensation coverage for his employer
■at that time. Both claims were closed and claimant’s
aggravation rights have expired.

Dr. Howard E. Johnson, on March 7 ,- 1980, wrote to both
insurance carriers regarding claimants knee condition. Dr.
Johnson reported, regarding the February,1972 right .knee
injury, claimant had originally undergone a medial meniscectomy
followed by a period of slow rehabilitation. He reported
•that claimant continued to have a rather severely, painful . .
knee with swelling, crepitation, and pain which had gradually
worsened. .He felt that claimant was in need of a medial
compartment debridement and wedge osteotomy to bring-the
knee back in to alignment with the femur. He requested the
'claims be reopened.

' Claimant requested his claims be reopened under the Board's
own motion jurisdiction. The Board advised both of the carriers
of claimant's request and asked for their response thereto. 'The
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Board. was ~dvised tha.t _ b'oth' c'arr.ier·s a·uthorized _the: s~rgerie,s, ·:,·:· _ ··,,:r:. · 
recommended by Dr. Johnson.- ·However, neither carri1.:or _ authdriz'e·i.:.. .- : .. -f ~ 
any .payme~t of temporary total disability compensation durins: ,. · ·. " _.· W 
the periods· claimant was hospitalized, nor approved' of-··closure. -·, ,·. _· .. · 
under _ORS 656. 278 when claimant I s conditions again become-.:.- . . ... -. .' . - ,· .. 

. -.,."stationary. The Board was further advised that claimant,-' (:.nderw~nt .· .. 
; surgery on his left· knee as a n~sult of his 1974 injury~· ·,:: 

< I " ! 

: ~ . 
The Board finds that the evidence submitted to it is .... 

sufficiient to order a·reopening .of claimant's claim for his,: 
.· January 22, 1974 injury while employed by Home Dairies; ;whose 
. _Workers' ~ompensation insurance coverage was provideci by ·;_CNA - ! -. - ,. 

· r·nsurance Company. The Board orders that claimant I s ::lain; for··.· 
his January 22, 1974 left knee injury which occurred while' . -, 
em~loyed by·Home Dairies, be remanded to CNA Insurance Company 
for acceptance' and payment of compensation and all bene~its 

provided for by law effective the dcJ.tc clcJ.imant was hospit:1li'zed 
for by law effective the date claimant was hospitc1.li:zcd for 
the surgery to his left knee, recommended by Dr. Johnson and: 
until closed pursuant to ORS 656.278. 

IT IS SO.ORDERED. 

CLAIM NO. 273344 June 18, 1980 

DENNIS PADGETT, CLAIMANT 
Thomas J. Flaherty, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 

-Order 

On April 24, 1980, the Board issued an Own Motion·Ord~i 
.denying reopening of this claim under its own motion 
jurisdiction. The State Accident Insurance Fund (F0nd)~ 
on May 16, 1980, advised the Board it did not oppose an 
Own Moti~n Order allowing temporary total disability 
compensation while claimant .was enrolled at the Northwest. 
Pain: Center~ It authorized claimant to d9 so. The Board,·· 
on May 30, 1980, · issued an Own i-1otion Order reopening this 
claim effective· the date claimant entered' the Northwest_ 
Pai~'. Center progra~. 

Claimant's ~ttorney, on June 5, 1930, reauested the 
Board to amend its last order and grant hiin a~.o.ttorney fee .. 
Claimant I s attorney indicated he hu.d rerfo:cmed various services · 
on: behalf of claimant, the last one being a phone ca:1·on 
April 8, 1980. . 
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' Board was advised that' both'' carriers a'uthorized the; surgeries ‘'V
recommended by Dr. Johnson; ‘However, neither carrier. authorized;
any .payment.of temporary total disability compensation.,during,'.J ,' .
the periods' claimant was hospitalized, nor approved of'Closure

; under OR 656.278 when claimant' s- conditions again become-. V I-;’.': ■•'.
..stationary. The Board was further advised that claimant-''underwent

, surgery on his left’knee as a result of his 1974 injury.' ' . 'i'-

■. The Board finds that the evidence submitted to it is -.1
sufficient to order a reopening ,of claimant's claim for his. '
January 22, 1974 injury while employed by Home Dairies/ rwhose '■

,,Workers' Compensation insurance coverage was provided by';.CNA ^ ;' - /
Insurance Company. The Board orders that claimant's claim for '-',

. his January 22 ,. 1974 left knee injury which occurred while'- ‘
empiloyed by-Home Dairies, be remanded to CNA Insurance Company ". -". .
for acceptance and payment of compensation and all benefits -

provided for by law effective the date claimant was hospitalized'
for by law effective the date claimant was hospitalized for
the surgery to his left knee, recommended by Dr, Johnson and:
until closed pursuant to OR 6.56,278.

1 IT I  O. ORDERED.

m

CLAIM NO. 273344 June 18, 1980

m

DENNI PADGETT, CLAIMANT
Thomas J. Flaherty, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order

■ On April 24,' 1980, the Board issued an Own Motion-Order
denying reopening of this claim under Its own motion
jurisdiction. The  tate A.ccident Insurance Fund (Fund)-,
on May 16, 1980, advised the Board it did not oppose an 
Own Motion Order allov/ing temporary total disability
compensation while claimant .was enrolled at the Northwest.
Pain- Center. It authorized claimant to do so. The Board,-' ‘
on May 30, 198 0,' issued an Own Motion Order reopening this- \-.-
claim effective' the date claimant entered’ the Northwest.
Pain, Center program.

Claimant's 'attorney, on June 5, 1930 , requested the
Board to amend its last order and grant him an.attorney fee..
Claimant's attorney indicated he had performed various services
on- behalf of claimant, the last one being a phone cali'on
April 8 , 1980 . . ' ■
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Board does riot find claimant's attorney is entitled 
'_;_- · _tq a fee in this case. All of claimant I s ·.:::.ttorney 1 s services 
· · .were performed prior to the Board's order dcnyin1 own motion 

relief. The claim was reopened, with no opposition by the 
Fund when claimant enters the Northwr:::::=;t Pain Center program. 
There is no evidence claimants attornev was instrumental in : 
obtaininef any additional benefits for ~laimant. Therefore, the 

·B6ard 1 s Own Motion Order, dated Miy 30, 1980, is correct and 
· ·,-.. -·does riot require amending. 

i. 

ORDER 

Claimant's attorney's request that the Board amend its 
May 30, 1980 order is denied. 

CLAIM NO. YC 306439 ,June 18, 1980 

·. FRED C. STEINHAUSER, CLAIMANT 
•- Emmons, Klye, Kropp & Kryger, 

·claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order On Reconsideration 

• Claimant, by and through 11:::s attorney, on May 22, •1980, 
requested the Board reconsider its own Motio:1 Order, d,,;tec1 _ 
October 31, 1979. In that order, the Board er Cun ted c 1 c1ima r~ +-: 

_an award of additional temporary total disability. Ci ,1i.nWi;.:. 
based his request for reconsid,0"rat.ion on addi c.ion,31 1-c:x;rts 
from Dr. Donald Slocum, .c:i.nd D:~. Robc~r t Steele. 

Dr. Slocum, in January 1980, had reported th~t claimant 
had some tenderneis in the upper end of his osteotomy o~ the 
le.ft_ side. Claimant indicated he had difficulty kneclin.g 
because of this. - He stDted he was unable to qo upstai.r3 

-foot,over foot. Dr. Slocum did not £ind any swelling in 
either knee. , He did find that claimant stil 1 had ma~: ir.e.--'d 
osteophytosis in both ~nees and crepitation beneath the 
patellectomi zed extension mechanism -::_,;, the ri,:;ht. He :felt 
the patellar crepi tat.ion was n,ild. He stated i.::.hat it woLld 

- ' _be. best if clairnc1nt used a U-shc,peo lJacl when he was rcquirc,:1 
. to be down on his hands and knees c,oaching. 

:., \,i;'. ·,;. , In May 19 80, Dr. Steele reported that he 1.-vas unab lEi tu 
' ,,- tell· if claimant's knee condition was better or worse th,rn 

. . '' . . 
);·.,•,. it had been a year previously. Dr. Steele found markeC: 

· · ·. ·crepit'ation under the patella and indicuted that clai:nc:nt's 
.. _;,;. symptoms . .were reproduced by pressinq the patella a9a:i.nst t .. 2 

· :- femur. He reported that the left leg II scores when compared 
,', -- to other men of his age group in our office rate about 75% 

.. , .. ' ·of. normal"·. 
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The Board does not find claimant's attorney is entitled
,to a" fee in this case. All of claimant' s -attorney ’ s services
•were performed prior to the Board's order denying ov/n raotion
relief. The claim was reopened, with no opposition by the
Fund when claimant enters the Northv/est Pain Center program.
There is no evidence claimants attorney was instrumental in ;
•obtaining any additional benefits for claimant. Therefore, the
•Board's Own Motion Order, dated May 30 , 1980 , is correct and
■does not require amending.

ORDER

Claimant's attorney's request that the Board amend its
May 30, 1980 order is denied.

CLAIM NO. YC 306439 June 18, 1980

#

FRED C.  TEINHAU ER, CLAIMANT
Emmons, Klye, Kropp & Kryger,
Claimant's Attys,

 AIF, Legal  ervices, Defense Atty.
Own Motion Order On Reconsideration

• Claimant, by and through his attorney, on May 2
requested the Board reconsider its Own Motion Order,
•October 31, 1979. In that order, the Board granted
an award of additional temporary total disability.,
based his request for reconsideration on addi'cional
from Dr, Donald  locum, and Dr. Robert  teele.

2, '1980 ,
dated
ciaiman n
Ciaimanr
re-jorts

Dr.  locum, in January 1980, had reported that claimant
had some tenderness in the upper end of his osteotomy on the

■ left.side. Claimant indicated he had difficulty kneeling
because of this. • He stated he was unable to go,upstairs

• fpot-. over foot. Dr.  locum did not find any swelling in
•either knee. ’He did find that claimant still had marked
osteophytosis in both knees and crepitation beneath the
patellectoraized extension mechanism on the right. He felt
the patellar crepitation was mild. Tie stated that it would
.be, best if claimant used a U-shaped pad when he was required

■, to be down on his hands and knees coaching.

.. In May 1980 , Dr.  teele reported that he was unable to
tell if claimant’s knee condition was better or worse rhan
it had been a year previously. Dr.  teele found marked
crepitation under the patella and indicated that claimant's
symptoms ..were reproduced by pressing the patella against t'.'
femur. He reported that the left leg "scores when compared
to other men of his age group in our office rate about 75%
of.. normal" .

.. ^ ‘ ..............-477- ^
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Board, after reviewing this adc~i tional evidence,:: 
finds that' .. i t is not sufficient to n~quirc a char,qe ir, the 
Own Motion 'Order .. These rcporc::s do not indic,1te tt1z1t ,--:1.:i.irunt 
ii entitled to any additional disability. � 1. Stecl~'s 

report indica tcs th a f he is unable to dC' tcrrrnne if c 1 G iman t' s 
condition is either better or woise than it w~s in 1979. . . 
Dr. Slocum's report, likewise, c1oes not indicate that clair:1ant 
is en:ti tled to an award of addi tionz.:tl dis ability. The' .-efore, 
the Board, after re cons idcra tion of this claim, a ff i r:ns its 
Own Motion Determination order, dated October Jl, 1979.· 

IT IS SO ORDERED. 

WCB CASE NO. 78-8200 

GEORGE BENNETT, CLAIMANT 
Bloom, Ruben, Marandas, Berg 

& Sly, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Cluimant 

June 19, 1980 

Claimant seeks Board rcvie\~ o[ 1~lH=0 r:cf,:'rc,::' !:", cJre_'.t·:c 
which ~ound claimant :-iad not t~ 1,1cl? rc:c _,cstcc1 ,~ he.c,1-in 1 0:-1 · 

the February 16, 19 7 8 Dcte rrni na t:ion - O::dc:>:r irncl found ,_: l,::iman L 
was not entitled to temporory tcitc1 l j L :;ahi l i. ty compc n.s :i c ion · · 
and medical CclTl" subsequent to Ju;v~ 15, 1979. Clc1iffii)nr: 
contends the Re:i"eree erred in c}cnyinc, hi.s c1qc,r:1vatio,, cL:iir,. 

FACTS 

Cl;:irnant, a 41-year-old trud: clrivcr with r.;t. !Ic,oc;, 
TruckincJ Inc., on D12cember 13, 1977, inJurccl his back s.vhih: 
tighteninq binders on c1 load. Dr. ,Jo,:;eph uobb0s c:ia_,jn:::1::-~cc! 
this· injury as a low back syndro;nc and :cele21seri clair.1nt -:-,-JJ-, 

work as of Decer:cber 19, 1977, but clc1i:T,c,nt ret·,1rncc":! tu ,-,i;n 
complaining of back pain. 

In ,January 1978, Dr. ,Johi-i Ha:cc::~1li:i'{'\, inchc=itcd cL01.i:'."-11,t 
had a history of intermittent DciCk P-J.in for s,_:,a'eral :_/:',,:~s. 
He ~iagnos~d chronic.mild recurr~nt back strain with cJrly 
deg~~erative disc disease. 

Dr. Dmbes found claimant's condition medically st2tior,­
ary on "1/6/76" and released claimant for reCJl~lar work on. 
January 9, 1978. This claim was initially closed by ,1 

Determination Order, dated February lG, 1978, ,·Jhich C:F.J.nted 
claimant temporary total disability compensation. 
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fi. The Board, after reviewing this additional evidence
finds that.'it is not sufficient to require a change in the 
Own Motion 'Order. These reports do not indicate that claimant
is entitled to any additional disabilitv. .Dr.  teele's

report indicates that he is unable to cietormine if clairaant's
condition is either better or worse than it was in .1 979.
Dr.  locum's report, likewise, does not indicate'that claimant
is entitled to an award of additional disability. Thc:refore,
the Board, after reconsideration of this claim, affirms its
Own Motion Determination order, dated October 31, 1979.-

IT I  O ORDERED. ' •

WCB CA E NO. 78-8200

GEORGE BENNETT, CLAIMANT
Bloom, Ruben, Marandas, Berg

&  ly, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty
Request for Review by Claimant

June 19, 1980

Claimant seeks Board review of the Referee's order
which found claimant had not tainely requested a hearin.-, on •
the February 16,' 1978 Determine cion' Order and found claimant,
was not entitled to temporary total OLsability compensacipn
and medical care subsequent to June 15, 1979. Claimanc
contends the Referee erred in' denying hi_s aggravation claim.

FACT 

Claimant, a 41-year-old truck driver with Mt, Hooe-'
Trucking Inc., on December 13, 1977, injured his back while-
tightening binders on a load. D.r. Jo.seph Dobbes diagnosed
this’ injury as a low back syndrome and released claimant for',
work as of December 19 , 1977 , but claimant returned to him ■
complaining of back pain.

In January 1978, Dr. John Haroiman incliciitcd claic.ant
had a history of intermittent eack pain for several y.c.v.cs.
He diagnosed chronie mild recurrent back strain with ca.rly
degenerative disc disease.

Dr. Debbes found claimant's condition medically station
ary on "1/6/76" and released claimant for regular v;ork on.
January 9, 1978. This claim was initially closed by a
Determination Order, dated Februa.ry 16, 197 8, which gi'anted
claimant temporary total disaloility compensation.
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June j::nSt, Ln. r, .. B. V!'dleforc1 reported cL:11m..::.i:1c, ,.', l 
.April 1977, had suffcn;d an 0:1-1-:.hc-~iob back injury. lrr.=.: 
indicated claimant, in ,June 1979, returned co~nplainirq of 
back pain. Dr. 1,·Ji1lcford requcs t..ec~ this cloim be reopened 
for additional t.rec1 tr,1cnt. Ile noted claimant ha(! suf tcrec~ 
time loss from wc.i:k for the periocl of J·L:ne 11, l � 79 .:::hrough 
June 15, 1979. 

On l\ugust G, 1979, the State Acciclent Insurance ?und 
(Fund) advised claimant it wot,.ld pay the verified te?rnporar.y 
total disability compensation, but wns denying further 
responsibility for treatment and/or time loss for his back 
condi ti.on. I ts information indicati:~a claimant's prc-~xist:i.ng 
~ack problem was causing further symptoms or aggravatiqn of 
his back problems. 

In August 19 7 9 , · Dr. Dobb es .opined claimant had C:l :_ow 
back syndrome due to an i\pri 1 19 7 7 inj ur:/. He fel.t cl aii:,an t 
should change jobs and would need occasional manipulative 
therapy. 

Dr. Hardiman, in September 1979, reported claimant had 
had several ~pisodes of back discomfort of varying deJrees. 
In October 1979, claimant advised Dr. llarclim.J.n hl°:! ha.c': quit 
his truck drivinsi job upon the advice of Or. Dobbes. ~12 
said Dr. Dobbes told him in 19 7 7 and a(;ain in t,ugu5 t 19 7 9 to 
quit driving truck. ·Claimant said he experienced low back 
pain with prolonc:..i0d sit ting. Dr. Hardiman fol t c L:1im,1;1 ': 
should continue his pro9ram of back ,?.!;•:erciser;;, body mechanics 
and follow other suggested forms of bad: care. 

Dr. Willeford, in Gctober 1979, indicated he oriqinally 
had not been to1cl of clainwn t' s Decembe;:- 19 7 7 injury. Ee 
felt clu.irnant probably recovered from his 1\p:ril 1977 '.~nj ury 
and had a more severe injury in Dccen,i)cr 1977. He cisr:ed 
that the claim be reoponcc1. Dr. Vii.lleford felt_ claimant 
should limit his lifting and bending. 

In November- 1979, Dr. Dobbes felt claimant's Dece~ber 
1977 incident probably aggravated his back problems. He 
concurred with Dr. Viilleforc] that claLr1ant probably h:::ccl 
recovered from the April incident _and that his current 
problems were related to the Dcce:nber 1977 inciclent. 

Claimant testified that in April 1977 he experienc~d 
b~ck pain and went to Dr. Willeford. He had fallen in 
December 1976 and felt this was the cause of his back pain. 
After the December 1977 in=i ury, claimant sta U::d h12 returned 
to truck driving and experienc~d continuot1s, i)ut inter,nittent 
chronic lower back pains. On :rune 11, 19 79, while at home, 
claimant reached £or a towe 1 zi:1c1 e~<perienced severe back 
pain. Claimant said he was of:£ work unti 1 June 15, 197 9. 
On _August 22, 197':-', claimant said he a~;ain stra'inec1 hi~; back 

-479-

In Oune 1979, Dr. A. B. Vvii].eford reported claimanc, 7a
April 1977, had suffered an on-rhe-job back injury,. He 
indicated claimant, in June 1979, rcfurned complainin';/ of
back pain. Dr. v:illeford requested this claim be roopeneo
for additional treatment. He noted claimant had suffered
time loss from v;c.::k for the period of June 11, 1979 through
June 15, 19 79 .

On August G, 1979, the  tate Accident Insurance bund
(Fund) advised claimant it v/ould pay the verified temporary
total disability compensation, but was denying further
responsibility for treatment and/or time loss for his back
condition. Its information indicated claimant's pre-existing
back problem was causing further symptoms or aggravation of 
his back problems.

In August 1979,' Dr. Dobbes .opined claimant had a low
back syndrome due to an /ipril 1977 injury. He felt claimant
should change jobs and would need occasional manipulative
therapy.

Dr. Hardiman, in  eptember 1979, reported claimant had
had several episodes of back discomfort of varying decrees.
In October 1979, claimant advised Dr. Hardiman he had quit
his truck driving job upon the advice of Dr. Dobbes. He
said Dr. Dobbes told him in 1977 and again in August 1979 to
quit driving truck. 'Claimant said he experienced lev.'' back
pain with prolonged sitting. Dr. Hardiman felt claimant
should continue his program of back exercises, body mechanics
and follow other suggested forms of back care.

Dr. iN’iHeford, in October 1979 , indicated he originally
had not been told of claimant’s December 1977 injury. He
felt claimant probably recovered froiii his April 1977 injury
and had a more severe injury in December 1977. Me asked
that the claim be reopened. Dr. U'illeford felt claimant
should limit his lifting and bending.

In November 1979, Dr. Dobbes felt claimant's December
1977 incident probably aggravated his back problems. He
concurred with Dr. Hilleford that claimant probably had
recovered from the April incident .and that his current
problems were related to the December 1977 incident.

Claimant testified that in April 1977 he experienced
back pain and went to Dr. willeford. He had fallen in 
December 1976 and felt this was the cause of his back pain.
After the December 1977 injury, claimant stated lie returned
to truck driving and experienced continuous, but intermittent
chronic lower back pains. On June 11, 1979, v/hile at iiome,
claimant reached for a towel and experienced severe back
pain. Claimant said he was off work until June 15, 1979.
On August 22, 1979, claimant said he again strained his back
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the job. He indic.:ited he felt severe bc1ck p.c1in a.'.:t-.::r the 
December 19 7 7 incident \vh_i ch he had nl)t- fc l t before. Iic 
felt the. Decerr,bcr 1976 slip -::ind fall w.::i.s . ._minor and the 
December 1977 incident was more scr:..ous. 

On!September ,21, 1979, claimant filed a request for 
hearing protesting the Dctermin~1tion Order, di:l ted l-'cbr:.1c,rv 
16, 1978, the den.i.t1l, dt1tcd l\.u9ust 6, 1979, a::c"! othec iss~cs. 

The Referee· .found the appeal of the Determir,aciGrr Order 
was' not timely. Further, the Refer-cc found clt1.i.n1unt wus net 
entitled to additional medicc1l c.::irc and temporary tol:o.l 
disability·compensution subsequent to June 15, 1979 .1s a 
result of his December 9~ 1977 injur/. 'i'!"&ir(;fon.!, the 
Referee denied all relief claim~nt rcquest~d. 

BOARD ON DE NOVO REVIE\"J 

The Boarc1, r..fte"r de novo review, c1££irr,1s the Referee's 
order. The Bo~rd concurs with the Referee t~c1t clui~dnt's 
appeal of the DGterminatio;1 Order ._,,as not ti1~:cly. '_!'he 
Determination Order was dated February 16, 1978 and a request 
for hearing was not filed until Sept~mber 21, 1979 ~~J 
received on September 24, 1979 by thci Board. ORS 656. 319 (3) 
requires with respect to a Determinu tion Orde:...·, that a 
hearing or objection shall_ not be grunted unless a rc.e:c::ues t 
for hearing is filed within one year after the copiei, of the 
ae·terrnination were ma.iled to the p.:1rcies. In this cc,sc, 
claimant did not c;omply v-:ith this st.:-itutc and, therefore, 1s 
not entitled to a hearing on that Determination Order. 

The Board finds cluimant has failed tp pLovc his aggrava­
tion claim. The payment by the Fund of temporary tot~L 
disability compensation for a. short period of time in · Jur,c 
1979 does not ·preclude the later denial of the claim. 'I'he 

medical evidence in this case does not indicate c.laim,n-lt I s · 
condition has worse·ned since his last c1ward or arran0ement 
of compensation. Claimant has a history of periodic back 
pain for which he has received palliative treatment. There:_ 
fore, since claimant's condition resultin~; from the conipensable 
injury has not become worse, there h.:ts boeri no aggravation 
and the Board affirms the Fund's denit1l. 

ORDER 

The Referee's order, dated Dcccmbe r 7, 197 9, is u. ff i-rmed. · 
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folt severe
V-,

back pain aiter theon the job. He indicated ho
December 1977 incident which ho had not- f.elt before. ilc
felt the. December 1976 slip and fall was.-,minor and the
December 1977 incident was more serious.

On .' eptember .-21, 1979 , claimant filed a request for
hearing protesting the Determination Order, dated February
16, 1978, the denial, dated August 6, 1979, and other issues.

; The Referee .found the appeal of the Determinacion Order
was' not timely. Further, the Referee found claimant was net
entitled to additional medical care and temporary total
disability•compensation subsequent to June 15, 1979 as a
result of his December 9, 1977 inju.i'y. Therefore, the
Referee denied all relief claimant requested.

BOARD ON DE NOVO REVIEW

The Board., after de novo review, affirms the Referee's
order. The Board concurs with the Referee that claimant's
appeal of the Determination Order was not timely. The
Determination Order was dated Rebruary 16, 1978 and a request
for hearing was not filed until  eptember 21, 1979 and
received on  eptember 24, 1979 by the Board. OR 656.319(3)
requires with respect to a Determination Order, that a
hearing or objection shall not be q.ranted unless a request
for hearing is filed within one year after the copies of the
determination were mailed to the parties. In this case,
claimant did not comply with this statute and, therefore, is
not entitled to a hearing on that Determination Order.

The Board finds claimant has failed to prove his aggrava­
tion claim. The payment by the Fund of temporary total,
disability compensation for a short period of time in 'June
1979 does not preclude the later denial of the claim. The

medical evidence in this case does not indicafe clainiunt's
condition has worsened since his last award or arrangement
of compensation. Claimant has a history of periodic back
pain for which he has received palliative treatment. There­
fore, since claimant's condition resulting from the compensable
injury has not become worse, there has been no aggravation
and the Board affirms the Fund's denial.

m

ORDER

The Referee's order, dated December 7, 1979, is affirmed.

m
-480-
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CLAIM NO. C 393204 

JOHN L. BESS, CLAIMANT 
SAIF, Legal Services; Defense Atty. 
Own Motion Order 

June 19, 1980 1
, 

·Aggravation rights having expired· under the above 
claim, and Peter A. Nathan, M.O. having reported thQ~ surgery 
is indicated on claimant's right hand, in a letter aciiressed 
to the State Accident Insurance Fund, dated ~ay 2a·, 1980, 2nd 

It appe.ar inq that said surgery should ;JL~ per fo 1-r-:ed · and 
'State Accident Insurance Fund by letter to the Boan1 dated 
June 12, 1980, advised that it woi.1ld not oppose an O\~T1 Motion 
Order reopening the above claim for the proposed surgery, 

Therefore, the Board orders thi.s claim reopened and 
remands it to the State Accident Ins~cance Fund for acceptance 
and payment of compensation and other benefits provided for 
by law, effective on the date surgery is perfor~ed, ond uncil 
closed pursuant to the provisions of QRS 656.278. 

IT IS SO ORDERED . 

CLAIM NO. HC 455427 

JOHN CHURCH, CLAIM.JI.NT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

June 19, 1980 

On Auc:1ust 12, 1973, clair:1,:1nt i;ustainecl a cornpo:1::"1bl,, i_njury to 
his left leq and hand. This claim ,,1as or i,=iinall y closcr:1 L_r a Detcr­
mina tion Order, c1a ted July 31, 19"/ ,1 , w!1ic;-'t oran tf::'d c lair.'.~, n t ar. award 
of tempor2ry total disability com~ensation anJ comr0nsati~11 e~ual 
to 75 degrees for 5Di los~ of his left le~ 2nd 7.S de~recs for 5% 
loss of his riqht fore;:irm. 'l'i1is cJ aim was sut,secru,2ntly Ci''i)pc,<'t:: 
and th.en aaain clos2d by a Dc-otcrrnination Circler, rlatcu ,'-1n\' :?O, 1975, 
which a~arded claisant additional temporary total disahili~~­
Claimant' .s ac1c;ravation rirr:1ts · have' ,=,xoiren. 

A S tioula tion v!as entered in ,Tan uar~l l 9 ,10 which rrovi,-:ccl , this 
,.:: laim wo'uld be reo:,ened for further rnec1ical care and tr";, tG~!n t 
and related time lo~s benefits retroactive to November 8, 1979, 
and those benefits should continue until closure is effective :-:iqr-
suant to ORS 656. 268. The Sti~rnlc1tion further provided t(:1t the 
State Accident Insurance Puna (Fund) woulrl reimburse claimant's 
attorney for. payment of Dr. Wilson• s examination ano report ar,c! 
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CLAIM NO. C 393204
^ JOHN L. BE  , CLAIMANT

 AIF, Legal  ervices; Defense Atty.
Own Motion Order

June 19, 1980

•Aggravation rights having expired- under the above
claim, and Peter A. Nathan, M.D. having reported that surgery
is-indicated on claimant's right hand, in a letter addressed
to,the  tate Accident Insurance Fund, dated May 28', 1980, snd

It appearing that said surgery'should.be performed and 
.' tate Accident Insurance Fund by letter to the Boaro dated
June 12, 1980, advised that it would not oppose an Own Motion
Order reopening the above claim for the proposed surgery.

Therefore, the Board orders this claim reopened and
remands it to the  tate Accident Insurance Fund for acceptance
and payment of compensation and other benefits provided for
by law, effective on the date surgery is performed, and uncil
closed pursuant to 'the provisions,of OR 656.278.

IT I  O ORDERED. ' '

m

m

June 19, 1980CLAIM NO. HC 455427

JOHN CHURCH, CLAIMANT
 AIF, Legal  ervices, Defense Atty
Own Motion Determination

On August 12, 1973, claimant sustained a compensable injury to
his left leg and hand. This claim.was originally closed by a Deter
mination Order, dated July 31, 1974 , which granted claimant an av/ard
of tem;porary total disability compensation and compensatier, ecual
to 75 degrees for' 50'i loss of his left leg and 7,5 degrees for 55
loss of his right forearm. This ciaim was subsec[uently r.eopen*2d
and then again closed by a Determination Order, dated May 20, 1.975,
which awarded claimant additional temporary total disabil-.i-ey.
Claimant's aggravation rinhts'have expired.

A  timulation v;as entered in January 1930 which provided ■ this
claim would be reopened for further m.edical care and tr<-^-atment
and related time loss benefits retroactive to November 3, 1979,
and those benefits should continue until closure is effective pur
suant to OR 656.268. The  tipulation further provided taut th<.e tate A.ccident Insurance Fund (Fund) v/ould reimirurse claimant's
attorney for pa^/ment of Dr. Wilson's examination and report and
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clai;nant' s atto~ric:( a fee. out of th.:~- incrc.-:.1sccl· l:...:··1\J.:">T.:ffy 

,, total disability cor:-i~:Jensation, not to.exceeCJ $750 .. _, 
_; 

On November 8, 1979, Dr. t·Jilsc,n n:::f1ur.:sted this clc1im hn n~­
opened for the remnval of screws from cl~i~~nt's left rnerli~l 
malleolus. He reported that the post-traur--,at.ic. J.1·thri tis of 
claimant's left anklS miqht also rcauire trcat~ent. This sur~ 
gery was performed on De~cmber 1,·1179, by 6~. Wilson. 

Dr. Wilson, on tiay 8, 1980, reported that he:: and cl.:rl:1-vrnt. ·­
had discussed the left r1.nkle and left leg condition and tr.,.:it 
claimant felt he had returned to essentially the same sta~us 
he .had prior to his recent treatment for:rcmoval of .tha fixa.­
tion screw in his left ankle. Dr. "Nilson felt thut cl.Jirn.:mt 1 s 

· c],airn could be closed and tha. t thero appeurer:l to he no ·ch;, n~re 
in claimant's disability status because of thG recent left ankle· 
surgery. 

On May 22 1 1980; the Puna reqJoste6 ~ determination o~ 
claimant's c1isability. The Evaluu.tion Division of t.~1e l·:ori:ers' 
Compensation Department on June 5, 19~0 recommended that clairr-· 
ant be aranted additional temporary total disability compensa­
tion fr~m November 8, 1979 through May 0, 1980 with no.additional 
award of perm~nent partial disability. 

The n_oaru concurs with this .:·:::commcnc1c1.tion. ':.'he Pr:ti rd 
would like to point out in this Ci'.l.':,e this c:!.aiin wcis reo}''~i.cd 
after claimant's aggravation rights had expired. The 1:oa1e: ha~.,­
jurisdiction under ORS 6SG.278 over all claims after thp ~xpir­
ation of acrqravation rights. 'I'he parties c0nnot by stipuJ,.;;.tion 
or any other mechanism abrogate the Hoard's statutory own •no:ti;-~n 
iurisc.1iction. Therefore, rerJarcHess · of the stipulation, ::~1is. 
r:laim must be closed under O~S 656.270 and not 6RS 656 .. 26~. 

ORDER 

Claimant is hereby gr,::i.nt.cd an award of Jdditiona 1 · teni:Jorary 
total disability compensation from i,ovember 8, 1979 throcF:'1 l·iaY.: 
8, 1980. · 

Claimant's a ttorncy has u.lrea.cly beer. qrantGd a n::usor:-'\Ul~ 
attorney fee by the Stipulation. 
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awarded claiiaant’s attornoy'a fee oat of triO incroiioc
total disability compensation, not to.exceed $750.-,, LOT.-jorarv

On November 8, 1879, Dr. Nilr.cn roquostevd this clai’^’ bo re­
opened for the removal of screws from claimant's Ic't medial
malleolus. He reported that the post-traum.atic. arthritis of 
claimant’s left ankle miaht also require rreatment. This sur­
gery was performed on December 3,'1079, by br. VJilson.

Dr. Wilson, on May 8 , 1980, reported that he; and claimant '•
had discussed the left ankle and loft leg condition and tr.at
claimant felt he had returned to essentially the same status
he.had prior to his recent treatment for .'removal of.the fixa-
tiorv screw in his left ankle. Dr. i’ilson felt that cl.aimant’s
claim could be closed and that there appeared to he no -change
in claimant's disability status because of the recent left ankle
surgery. • ' _

On May   , 1980', the Fund requested a determination of
claimant's disability. The Evaluation Division of the Woriiers'
C.ompensation Department on June 5, 198 0 recommended that claim- "
ant be granted additional temporary total disability compensa­
tion from November 8, 1979 through May 0, 1980 with no,additional
award of permanent partial disability.

The B.oard concurs v/ith this recommendation. The V-m,rc\
would like to point out in this ca.be this claim was reopor.ed 
after claimant's aggravation rights had expired. T};e Foard has'
■jurisdiction under OR G8G.273 over all claims after the expir­
ation of aggravatioji rights. The parties cannot by stipulation
or any other mechanism abrogate tiie lioard' s statutory ovrn motion,
iurisdiction. Therefore, regardless'of the stipulation, rhis.
.':laim must he closed under OR 656.278 and not OR 656..268.. ■ ■

ORDER

m

Claimant is hereby granted an av^ard of additional' teirr-torary
total disability compensation from dovember 8 , 1979 thro.mdi l-\ay
3, 1980. .

Claim.ant's attorney has already been granted
attorney fee -by the  tipulation.

reaso!..'\oie
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NO. EC 344304 

DOROTHY E. CURTIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

June 19, 1980 

On September 22, 1971, claimant suffered a comJ .. H3:sabi;~ 
injury to her low back. This claim was initially closed t; 
a Determination Order, dated J,ugust 31, 1972, which ~p:-unted 
claimant an award of temporary tctal disability compensation 
and 9ompensation equal to 10% unscheduled disability ::or her 
low back injury. 'l'he claim was subsequently reopened for 

:additional surgery on May 16, 1977 and again clos6d o~ A?ril 
··21, 1978 by a Determination Order which granted an ~d~itional 
award of temporary total disability c6mpensation and ,:m 
additional 10% unscheduled disability for· her low ~dck 
injury. Claimant's ag9ravation rights have expired. 

·Claimant continue~ to have further difficulty with her 
back. In late July 1979, claimant w6s hospitalized foe a 
period of traction and various other forms of conservative 
treatment. On Ju1.y 24, 1979, a·myelo9.ramwas perfor.m,:::d 
which revealed no change i~ the appenrance .of her back since 
the previous myelogram in 1977. 

Dr. Lynch, who had performed the back surgery in 1977, 
on September 27, 1979, performed a laminectomy .:.-.:. the L4 
level and bilateral intradural dor~al resection of the fifth 
lumbar nerve root.s. 

An Own Motion Order, dated November 1, 1979, reopened 
this claim effective the date claimant was hospitaliz,~c. in 
late July 1979 and until her cl~im was closed pursuant to 
ORS 656.278. 

Dr. Lynch, on May 2, 1980, reported that claimant's 
condi~ion was stable.· He reported claimant still had some 
coccydynia and occasional pains in the leg. She in<l.icated 
that the leg pains had been reduced by about 50 ~. He recom­
mended that this claim be closed and recommended that claimant 
be granted an award of compensation equal to 20% permanent. 
partial disability as compared to the whole m~n. 

On May 9, 1980, the State Accident Insurance Fu~d 
requested a determination C?f claimant's disability. The 
Evaluation Division of the Workers' Compensation Departreent, 
on May 22, 19 80, recommended closing this claim with ,;1;1 . 

additional award of temporary cotal disability compensation 
from July 1 7, 19 79 . through Mc1y 2, 19 80 and an award o t: ·15 ~ 
unscheduled disability for the low back which would be in 
addition to. the previous awards. 

The B9ard concu.r.s with this re.com.nendation. 

-483-
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CLAIM NO. EC 344304 June 19r 1980

DOROTHY E. CURTI , CLAIMANT
 AIF, Legal  ervices, Defense Atty
Own Motion Determination

m

On  eptember 22, 1971, claimant suffered a compensable
injury to her low back. This claim was initially closed by 
a Determination Order, dated August 31, 1972, which granted
claimant an award of temporary total disability compensation
and compensation equal to 10% unscheduled disability Oor her
low back injury- The claim was subsequently reopened for
•additional surgery on May 16, 1977 and again closed or. April
•21, 1978 by a Determination Order which granted an ad'ditional
award of temporary total disability corupensation and an 
additional 10% unscheduled disability for her low -back
injury. Claimant's aggravation rights have expired.

■Claimant continuec; to have further difficulty with her
back. In late July 1979, claimant was hospitalized for a
period of traction and various other forms of conservative
treatment. On July 24, 1979 , a myelociram was performed
v;hich revealed no change in the appearance .of her back since
the previous myelogram in 1977.

Dr. Lynch, who had performed the back surgery in 1977,
on  eptember 27, 1979, performed a laminectomy an the L4
level and bilateral intradural dorsal resection of the fifth
•lumbar nerve root.s.

An Own Motion Order, dated November 1, 1979, reopened -
this claim effective the date claimant v/as hospitalized in 
late July 1979 and until her claim was closed pursuant to
OR 656.278.

Dr. Lynch, on May 2, 1980, reported that claimant's
condition was stable. ' He reported claimant still had some
coccydynia and occasional pains in the leg.  he indicated
that the leg pains had been reduced by about 50% 
mended that this claim be closed and recommended
be granted an award of compensation equal to 20%
partial disability as compared to the whole man.

Me recom-
that claimant
permanent

On May 9, 1980, the  tate Accident Insurance Fund
requested a determination of claimant's disability. The
Evaluation Division of the Workers' Compensation Department,
on May 22, 1980, recommended closing this claim with an 
additional award of temporary r.otal disability com.pensation
from July 17, 1979 through Hay 2, 1980 and an award r; f -15%
unscheduled disability for the low back v;hich would be in
addition to- the p.revious awards.

The Board concurs with this recommendation.
-483-
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Claimant is hereby granted an award of additi6nal. , 
temporary tot a 1 dis ability comp en so tior. ·_from ,July 1 7, 19 79! 
through· May 2, 19 80 and an additional c:iward o.C compensatio:--. "· ·· 
for 15% unscheduled disability for the iow back condi~ion. a~· 
a result of this injury. · 

CLAIM NO. HA 651034 

FOREST H. MAGDEN, JR., CLAIMANT 
SAIF, Legal Ser~ices, Defense Atty. 
Own Motion Determination 

June.19, 1980 

On January 15, 1958, claimant sustained a compt::i}Scilile · 
injury to his right knee. After sur(Jcry, the cl.:1im was . 
initially closed by a Dctermin~tion Order, dated July 23, 

¾' '. 1958, which granted _claimant temporary total disability 
compensation and compensation equul to 10% loss of the risr-:... .. ·· 
leg. Claimant's aggravation rights have expired. · .. , · 

After the.original closure, claimant returned t0 nis 
regular work with the State llis1hway Departrricn t. lie rc,-rui r, u 
frequent hydrocortisone injections in the knee area. 

On December 29, 1978, Dr. Howard Cherry ;~equestc:i ·the 
claim be reopened. He felt that arthrograms ~nd possibly·' 
further knee surgery was indicated in this'case. 

Dr. Butler, in March 1979, stated that he felt claiman~ 
was a candidate for an arthroscopy for evaluotion of th2 .-' 
current status of the knee, primarily with the though~ of 
what could be done in terms of ,reducing a very _significant 
quantity of pain. He recommended a debridcmcnt procedure~or 
possible osteotomy might be in order. Claima~t was r2fcrr0d 
to Dr. ·Fitch. · 

The arthroscopy was performed on Aprii 10, 1979 ~nd on 
June 12, 19 79 Dr. Butler performed a right proximal tioial 
osteotomy. 

By an Ow-n Motion Order, dated l\ugust 22, 1979, this· 
clai~ was reopened under the Board's own motion jurisdictio~. 

. On April 11, 19 80, Dr. l3i;tler reported that claim,mt' s • · ·' 
condition was stable. He indicated that claimant wn·:,; currGn tly \ 
wor~ing ·on a full time basis. Claimant continued to have 

------·· : .~ 
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ORDER t ■

Claimant is hereby qranted an award of additional
temporary total disability compensation from July 17, 1'979',
through' May  , 1980 arid an additional award-of compensation-
for 15% unscheduled disability for the low back condition,
a result of this injury.

#
as

CLAIM NO. HA 651034 June.19, 1980

FORE T H. MAGDEN, JR., CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On January 15, 1958, claimant sustained a compeiis^ible •
injury to his right knee. After surgery, the claim was
initially closed by a Determdnation Order, dated July 23,
1958, which granted claimant temporary total disability
compensation • and compensation equal to 10% loss of the righ -^_
leg. Claimant's aggravation rights have expired. . •

After the original closure, claimant returned to nis
regular work with the  tate Highway Department. He reguir' a
frequent hydrocortisone injections in the knee area.

On December 29, 1978, Dr. Howard Cherry requested 'the
claim be reopened. He felt that arthrograms and possibly
further knee surgery was indicated in this'case.

m

Dr. Butler, in March 1979, stated that he
was a candidate for an arthroscopy for evaluat.
current status of the knee, primarily with the
what could be done in terms of -reducing a very
quantity of pain. He recommended a debridement

felt claimanv
.on of the
thought of
significant,
orocedure :or

possible osteotomy might be in order,
to Dr. Fitch.

Claimant was . re ferred

The arthroscopy was performed on April 10, 1979 and on •
June 12, 1979 Dr. Butler performed a right proximal tibial
osteotomy.

By an Own Motion Order, dated August 22, 1979, thi 
claim was reopened under the Board's own motion jurisdiction.

On April 11, 1980, Dr. Butler reported that clai.mant' s ■ ■ ■'
condition was stable. He indicated that claimant was currently
working on a full time basis. Claimant continued to have

m

-484-

■ 

' 

. 

’ 



         
          

        
       

       
       

         
       
 

         
       
       

         
       

           
           

          
      

     

       
           

         
       

     

  
    

  

        
          

          
      

   

         
           

        
         
          

            
            

            
          

. 

--

I 
- 1 

i 
I 

·i--··--~-i 
!" 
' 

'i 

occasional symptoms of dull, aching discomfort in the medi~l 
compart'ment of his right knee., but had no sympto:11s of insu1-
bility. Dr. Butler felt claimant's clinical condition had 
certainly been improved by this additional L_-eatment. rli.:: 

felt claimant's residual disability consisted of the under­
lying diagnosis of the osteoarthritis or post-traum~tic 
arthritis secondary to rotar~ instability as well as apparent 
discomfort, not to mention claimant's multiple surgical 
procedures. 

On April 29, 1980, the State Accident Insurance Fund 
requested a determination of claimant's disability. The 
Evaluation Division of the Workers' Comp,2nsation Department, 
on May 22, 1980, recommended that claimant be granted addi­
ti6nal temporary total disability compensacion from ~pril 
10, 1979 through January 19, 1980, and recommended an award 
of 10% scheduled disability of the right leg in addition to 
that which had previously been granted. Claimant had been 
re leased for wo_rk on January 20, 19 SO. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby c;rantec temporary tot:al disc:ibility 
compensation from April 10, 1979 through January 19, 1980, 
less time worked, and an additional aw.:=trd of: compens:1tion 
for ·10% scheduled disability for·loss of the right leg. 

CLAIM NO. DC 368493 

ROBERT A. ~-NASH, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

June 19, 1980 

On April 7, 1972, claimc1nt suffered a Cl:J.11pcnsab1e 
injury to his right knee .. This claim was initially cl0sed 
by a Determination Order, dated l\ugust 1, 1972, whid1 c1warded 
claimant temporary total disability compensation. Clai~~nt's 
aggravation rights have expired. 

In April 1973, Dr. H. Freeman Fitch reported that 
claimant had ·a tear of the medial meniscus as a result. of 
this injury. He suggested that·claim.::i.nt undergo an urthrotomy 
and a removal of the medial meniscus. He suggested. ':.his 
claim should be reopened fo:t thcJ. t p"urpose. In November 19 7i, 
Dr. Fitch again reported he had seen claimant on October 28,. 
1977 and that claimant still had a tear of the medial meniscus 
of the right knee which hc1d gradually ~;otten worse. Be felt. . 

. ."!=--~~- claim should be reopened and .orc1orec1 that an arthrogrc11T, 
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m
occasional symptoms of dull, aching discomf^ort in the medial
compartment of his right knee., but had no symptoms of insta­
bility. Dr. Butler felt claimant’s clinical condition had
certainly been improved by this additional treatment. 4e 
felt claimant's residual disability consisted of the under­
lying diagnosis of the osteoarthritis or post-traumatic
arthritis secondary to rotary instability as well as apparent
discomfort, not to mention claimant's multiple surgical
procedures. ^

On April  9, 1980, the  tate Accident Insurance Fund
requested a determination of claimant's disability. The
Evaluation Division of the Workers' Compensation Department,
on May   , 1980, recommended that claimant be granted addi­
tional temporary total disability corapensacion from April
10, 1979 through January 19 , 1980, aind recommended an award'
of 10% scheduled disability of the right leg in addition to
that which had previously been granted. Claimant had been
released for work on January 20, 1980,

The Board concurs with this recommendation.

ORDER

m

m

Claimant is hereby granted temporary totcil disability
compensation from April 10 , 1979 through vTanuary 19 , 1980,
less time worked, and an additional award of compensation
for '10% scheduled disability for’loss of-the right leg.

CLAIM NO. DC 368493 June 19, 1980

ROBERT A.JNA H, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On April 7, 1972, claimant suffered a compensable
injury to his right knee. .This claim was initially closed
by a Determination Order, dated August 1, 1972, which awarded
claimant temporary total disability compensation. Claimant's
aggravation rights have expired.

In April 1973, Dr. H. Freeman Fitch reported that
claimant had a tear of the medial meniscus as a result of 
this injury. He suggested that'claimant undergo an arthrotomy
and a removal of the medial meniscus. He suggested.this
claim should be reopened for that purpose. In November 1977,
Dr. Fitch again reported he had seen claimant on October. 2 8,.
1977 and that claimant still had a tear of the medial meniscus
of the right knee which had gradually gotten worse. He fe3.t .
■yie_ claim should be reopened and ordered that an arthrogram

-485-
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and, if indicated~ surgical re~oval of the meniscus should 
be perform¢d. The Board, under its- own motio:i jurisdiction, 

. ·. 

· reopened ,this claim effective October 28, 19 77 and until 
closed pur:suant to ORS 656. 2 78, less time worked. The 
Board's order was dated May 24, 1978. However, on i.-1.::.y .12, 
1978, br. Fitch reported that claiman~ indicated his ~~ee 
"felt pretty darn good". Dr. Fitch did not see any i~dic~tion­
of. the need for surgery at that.time. 

·• 
. In March 1979, Dr. William Duff reported thut cl~imnnt 

had mild chondroma·lacia of the patella of th<2 ri9ht knee and 
possible. chronic internal derangemcn t. He felt that claim,:rnt 
should proceed to have an arthrogram and arthroscop~ ~f the 
knee to determine wh<lt. the condition was. He felt· thqt. ' 
claimant-was fit for work but should avoid such activities 
which required climbin9 ladde.~s, repeated squc.1 ttinCJ, runnin9 
and/or jumping. 

On April i1, 1979, the arthrogr~m of the knee wus 
performed which revealed a complex tc<'H involving the middle 
and posterior third of the medial meniscus. On l\pril 17, 
1979, Dr. James Baldwin pcrforn;ed an arthroscopy and ·arthro­
~co~ic medial meniscectomy of the right knee. Claim~nt 
continued.to have difficulty with the riqht knee and another 
artli.roscopy was performed in July 1979 along with shi"ving of· 
the medial men_iscus and a partial medial meniscectomy. 

: . 
Dr. Baldwin, on.October 29, 1979, rclcc1sccl claimant for 

.regular work. In November 1979, Dr. Baldwin reported thc'.lt· ·· 
claimant knee had essentially full rarige of motion with no 

·effusion and no quadricep ~trophy. He stated that he releaied 
claimant for work as of November 26, 1979 .. 

. Ori· March 19, 1980, claimant was examined by the O~tho-
paedic Consultants··. They felt that claimant 1 3· condition Wi.is 
stationary a-nd the claim could be closed. They suq9e& ;:.ed 
the. claimant be offered vocational c1ssistancc in s01116 othe::.· 
occupation of a· medium sta t:us. 'l'hey .rated the impairri1c~nt · o !: 
the right lower extremity _as a result of this injury .:is . 
mildly moderate. 

. · On December 7, 1979, the State Accident Insurance Fu~d 
~equested a determination of claimant's disability. It 
should be noted that the Fund denied responsibility for a.' 
.psychiatric condition from a left hand injury claimant.' 
contends was related to this injury. The r:valuation Division· .. 
of the Workers' Compensation Department, on l'-1ay 28, 1980, 
.recommended claimant be awarded additional terr.porary total ·. 
disability compensation from October 28, 1977 throuqh May 
12, 1978 and. fur.ther temporary tota 1 disability compensation 

.frOI11 April 11, 1979 through !-!arch 19, 1980 und be granted an 
~ward·of compensation equal to 37.5° for 25% loss of the. 
~ig~t leg. . 

The.Board concurs with-this recommendation. 
-486-

.. ,, and, if indicated, surgical removal of the iricniscus should
be performed. The Board, under its- own motion jurisdiction,
reopened ,this claim effective October 28, 1977 and uritil
closed pursuant to OR 656.278, less time worked. The
Board’s order was dated May 24, 1978. However, on May 12, 
1978, Dr. Fitch reported that claimant indicated his knee
"felt pretty darn good". Dr. Fitch did not see any indication
of. the need for surgery at that. time. ’

In March 1979, Dr. William Duff reported that claimant
had mild chondromalacia of the patella of the right knee and
possible • chronic internal derangement. He felt that claimant
should proceed to have an arthrogram and arthroscope' of the
knee to determine what, the condition was. He felt that.'
claimant- was fit for work but should avoid,such activities
which required climbing ladders, repeated squatting, running
and/or jumping.

m

On April 11, 1979, the arthrogram of the knee v/as
performed which reveal.ed a corAplex tear involving the middle
and posterior third of the medial
1979, Dr. James Baldwin performed
scopic medial meniscectomy of the
continued to have difficulty with
arthroscopy was performed in July
the medial meniscus and a partial

meniscus. On April 17,
an arthroscopy and arthro-
right knee. Claimant
the right knee and another
1979 along with shr-ving of
medial meniscectomy.

Dr. Baldwin, on.October 29, 1979, released claimant for
regular work. In November 1979, Dr. Baldwin reported that’ '■
claimant knee had essentially full range of motion with no
effusion and no quadricep atrophy. He stated that he released
claimant for work as of November 26, 1979.,

Oh- March 19 , 1980 , claimant was examined by the Ortho­
paedic Consultants'. They felt that claimant's condition w'as
stationary and the claim could be closed. They sucjgesjed 
the,claimant be offered vocational assistance in some other
occupation of a-medium status. They rated the impairriiont o::
the right lower extremity as a result of this injury as .
mildly moderate.

■ On December 7, 1979, the  tate Accident Insurance Fund
requested a determination of claimant's disability. It 
should be noted that the Fund denied responsibility for a .
psychiatric condition from a left hand injury claimcint
contends was related to this injury. The Evaluation Division-
of the Workers' Compensation Department, on May 28, 1980,
recommended claimant be awarded additional temporary total '•
disability compensation from October 28, 1977 through May
12, 1978 and, further temporary total
■from April 11, 1979 through March 19
award'of compensation equal to 37.5°
right leg.

m

disability compensation
1980 and be granted an

for 25^0 loss of the-

The,Board concurs with this
-486-
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ORDER 

Claimant is hereby granted temporary total dis·a.bili ty 
compensation from October 28, 1977 throuqh May 12, 1978 ar.d 
from 1"\pril 11, 197_9 through March 19, 1980 and c•.)mpensation 
equal to 37.5° for 25% loss of the ri9ht leg. 'r;1ese c1wards 
are in addition to all previous awards claimant has Leen 
grahted for this injury. 

WCB CASE NO. 79-3015 

JESSE SHAY, JR., CLAIMANT 
Cynthia L. Barrett, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross-appeal by the SAIF 

June 19, 1980 

---~-• •- ••r-• ••• •---
1 

' ·' ~-, .. -.~ 

Claimant c1nd the Stc1te Accident Insurance: Func1 (?tmd) . 
seeks Board review of the Referee's order which: (1) foil~d · 
the incl us ion of the overtime claimant worked ii~ calculating 
the rate of temporary total disability compensation was not 
warranted; (2) ~ound the Fund's unc1erpayrnent of temporary 
.total disability compens<.1.tion was unrcasonab l,?. and assessec! 
a 25% penalty on it; (3) found clair,1ant had n:,t suffe::;red a:1y 
loss ·of wage earning capacity as a result of his injury; and 
(4) awarded claimant's attorney a fee of $1,000. Clair:-,ant 
contends he is entitled to an award of permanent p~rtial 
disabili-ty and additional temporary total dis-~·,bili ty compen­
sation. The Fund contends the penalty and nttorney fee 
awarded by the R8feree were excessive. 

FACTS 

·The Board adopts the Referee's f'inding of facts as set 
forth in the Opinion and Order~ a copy of which is attached 
to this order. -

BOARD ON DE NOVO REVIEW 

The Board, after de novo rc:,:view, modifies the P.0fe ree' s 
order. The Board concurs with the Referee that the evidence 
does not support any award of ~nschedulcd disability. The 
evidence does not establish claimant has lost any wa0e 
earning capacity as a result of this injury. Further, the 

-487-

ORDER

Claimant is hereby granted temporary total disability
compensation from October  8, 1977 through May 12, 1978 and
from April 11, 1979 through March 19, 1980 and compensation
equal to 37.5° for 25% loss of the right leg- These awards
are in addition to all previous awards claimant has been
granted for this injury.

WCB CA E NO. 79-3015 June 19, 1980

JE  E  HAY, JR., CLAIMANT
Cynthia L. Barrett, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty. 
Request for Review by Claimant
Cross-appeal by the  AIF

m

Claimant and the  tate Accident Insurance ]'’und (Fund)
seeks Board review of the Referee's order which: (1) found
the inclusion of the overtime claimant worked in calculating
the rate of temporary total disability compensation was nor
warranted; (2) found the Fund's underpayment of temporary
total disability compensation was unreasonable and assessed
a 25% penalty on it; (3) found claimant had not suffered any
loss of wage earning capacity as a result of his injury; and
(4) awarded claimant's attorney a fee of $1,000. Claiir.ant
contends he is entitled to an award of permanent partial
disability and additional temporary total disability compen­
sation. The Fund contends the penalty and attorney fee
awarded by the Referee were excessive.

FACT 

•The Board adopts the Referee’s finding of facts as set
forth in the Opinion and Order, a copy of which is attached
to this order.

BOARD ON PE'novo REVIEW

The Board, after de novo review', modifies the Referee's
order. The Board concurs with the Referee that the evidence
does not support any award of unscheduled disability. The
evidence does not establish claimant has lost any wage -
earning capacity as a result of this injury. Further, the
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evidence does not establish cl,:iimu11l is en ti tlcd to c::'dr:ii tional 
temporary ,total c'Jisabili ty compr:.:n.sc,'t.ion. Dr. Utterbzh__:k 

· reported claimant's condition w,:is rnedi cal.ly stationary : .. on . -
March 15, 19 79 a.nd claimant w&s gr<:1nted temporary tot,-( __ , ' · 
,disability compensation to that date. There is no evidence 
claimant I s condition worsened or bec.:ime not stationary _;:l fte·r . 
that date. · · 

The evidenc~ does show that cl.:iimant was underpilid 
temporary total disability compcnsc1tion. This error wqs 
appat~ntly caused by the employer's insertion of the wrong. 
hourly .wage. After being_ advised of ,this error the fund d::..d. 
finally_pay claimant the correct amount of temporarj total 
disability compensation he wc1s due. Eowever, cifter •it krcw 
all the facts, it delayed payment of compensation. Tho 
delay in payment was unrE::asonable and justifies t'.1c awdi~din,; · 
of penal tics and attorney's fees. The I300rd L.nds the; 
amount of the pcnaliy and attorney fees awarded by the 
Referee are <2.xcessi ve unr1 wou.lc:. rnoai fy thos,~ c1waLds. -'l'hc 
Board, based· on the Fund's un rcason .. ,ble c1el2y in payr.·1cn t, 
would asses~ a penalty equal to 10~ of the $1,316.08 under­
payment and $400 attorney fee. 

ORDER 

The.Referee's order, dated Qctober Jl, 1979, ~s ~odific~. 

That portion of the Referee's order which granted 
claimant· a penalty equal to 25t of the $1,JlG.08 underpay~ent 
of temporary tota 1 disability compensation, 21s c.1n.d f:or 

·unreasonable· delay in the poy;r:ent of cc:irnpensc1 tion 21nd .:i'warc:ccl 
claimant's i,ttorney a $1,000 attorn~y fee i.s modified .:Z1s· 

described below. 

The State Accident Insurance Fund is.hereby orderod t6 

' J.,~-

' :~ . 

pay claimant an amount equal to 10% of the $1,3:6.08 uDdcr~_ 
payment of .temporary tota 1 clisal)ili ty as. o · p,:::nal ty for the· 
unr~asonable delay in the payment of compensation and claimant's 
attorney is 6warded a fee of $400 as and for a reasonable · 
fee in this case. 

'The re·mainder o.f the Refer0e' s order is affirmed. 
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evidence does not establish claimant is entitled to additional
temporary ,total disability compensa'tion. Dr, Utterback
reported claimant's condition was medically stationary..,pn . •.
March 15, 1979 and claimant was granted temporary totni '•
disability compensation to that date. There is no evidence ,'
claimant's condition worsened or became not stationary ,after. ;
that date.

m
The evidence does show that claimant was underpaid

temporary total disability compensation. This error was
apparently caused by the employer’s insertion of the wrong,
hourly .wage. After being advised of this error the Fund did
finally .pay claimant the correct amount of temporary total,
disability compensation he was due. However, eifter 'it knew
all the facts, it delayed payment of compensation. The
delay in payment was unreasonable and justifies the avaurding 
of penalties and attorney's fees. The Board finds thc
amount of the penalty and attorney fees awarded by the
Referee are excessive and would modify those awards. ‘['he
Board, based on the Fund's unreasonable delay in paynient,
would assess a penalty equal to lOi of the $1,316.08 under­
payment and $400 attorney fee, ■ ■.

ORDER

The • Referee' s order, dated October 31, 1979 , is .modified.

That portion of the Referee's order which granted
claimant'a penalty equal to 25" of the $1,316.08 underpayment
of temporary, total disability compensation, cis and ior 
unreasonable • delay in the paym.ent of compensation an.d .awarcud 
claimant's attorney a $1,000 attorney fee i,s modified .as-
described below.

The  tate Accident Insurance Fund is hereby ordered'to
pay claimant an amount equal to 103 of the $1,316.08 under-.
payment of .temporary total disability as a’penalty for the'
unreasonable delay in
attorney is awarded a
fee in this case.

the payment of compensation and claimant's
fee of $400 as and for a reasonable

The remainder of the Referee's order is affirmed.

m
-488-
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CLAIM NO. C 370287 

RONALD C. WRIGHT, CLAIMANT 
SA~F, Legal Services, Defense Atty. 
Own Motion Order 

June 19, 1980 

On May 15, 1972, claimant sustained a compe~sable 
injury. The claim was closed and his aggravation rights 
have expired. 

, Claimant returned to Dr. Edward Berkeley on April. 
24, 1980, complaining of pain in both legs radiating to 
the front as well as the back of the thighs and some­

:times to the knees and feet. Claimant was hospitalized 
· ·for complete bedrest and traction. Dr. Berkeley indic­
ated claimant was totally disabled and unable to work. 
By May 6, 1980, Dr. Berkeley reported claimant's con­
dition had improved considerably. He did not feel 
claimant 1 s condition was medically stationary_. 

On June 3, 1980, the State Accident Insurance Fund 
(Fund) provided the Board with the above information. 
The Fund advised it did not oppose an Own Motion Order 
reopening this claim from April 24, 1980. 

The Board finds the evidence it has received 
warrants reopening of this claim under its own motion 
jurisdiction at this time. This claim is remanded to 
the Fund for reopening and payment of compensation and 
other benefits provided by Law effective April 24, 1980 
and until closed pursant to ORS 656.278. 

CLAIM NO. D 59292 

HELEN J. YOUNG, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

June 19, 1980 

On Kovember 19, 1974, claimant sustained a corr,::Jen.3able 
injury to her right foot. The claim was closed and cl~imant's 
aggravation rights have ex9ired. 

Dr. Curtis Long, on May 1, 1980, reported claimant had 
continued to complain tif a great deal o~ pain in her ri~ht 
foot since her injur.1. H,~ found a n8uroma in t:he tc1in. 
intermetatars al space. Dr. Lon c1 fe 1 t that this cou le, ;),:: 
surgically treated and afterwards her fc.ot WOL~l.-1 be cc:i:~>let,~J.y 
asymptomatic. He felt the neurrn~a was the result of. c~L· 
trauma to her foot. 
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CLAIM NO. C 370287

RONALD C. WRIGHT, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

June 19, 1980

m

9

On May 15, 1972, claimant sustained a compensable
injury. The claim was closed and his aggravation rights
have expired.

*. Claimant returned to Dr. Edward Berkeley on April
24, 1980, complaining of pain in both legs radiating to
the front as well as the back of the thighs and some
times to the knees and feet. Claimant was hospitalized
■for complete bedrest and traction. Dr. Berkeley indic
ated claimant was totally disabled and unable to work.
By May 6, 1980, Dr. Berkeley reported claimant's con
dition had improved considerably. He did not feel 
claimant's condition was medically stationary.

On June 3, 1980, the  tate Accident Insurance Fund
(Fund) provided the Board with the above information.
The Fund advised it did not oppose an Own Motion Order
reopening this claim from April 24, 1980.

The Board finds the evidence it has received
warrants reopening of this claim under its own motion
jurisdiction at this time. This claim is remanded to
the Fund for reopening and payment of compensation and
other benefits provided by Law effective April 24, 1980 
and until closed pursant to OR 656.278.

June 19, 1980CLAIM NO. D 59292

HELEN J. YOUNG, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On November 19 , 1974, claimant sustained a coiTipensable
injury to her right foot. The claim was closed and claimant's
aggravation rights have expired.

Dr. Curtis Long,‘on May 1, 1980, reported claimant had
continued to complain of a great deal of pain in her right
foot since her injury. He found a neuroma in the tnir-.
intermetatarsal space. Dr. Long felt that this could oo
surgically treated and afterwards hei: fc;ot v;ould be conipletely
asymptomatic. He felt the neuroma was the result .on c.'nt
trauma to her foot.

-489-
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·Th~·,: ~-tate Accident\. Insuranc~ r:und, on May .2 8, 19 ;. 0 ~:. /,, • . _· ·: .. ., ; . 
forwarded this informati6'n to the Board.· It advised ·-:.r.e :·; · ·.,· 
,Board- 1'i t would not oppose an Own Motion Order ·:·2openins· this ... 
cla;i.m as of the date of the surgery suggested by ·or. l~ong. ·. ,·· .. 

. • •.•·_.,,,I 

The Board finds. thi·s claim should be re.opened un.2er its· , · ·'._ ,­
own motion jurisdiction.· The· Board remands this· cla_ini co.· i -!''· 
'thef State Accident Insurance Fund for acceptan•~f~ and p;,_1rnent"; 
of benefits and compensa tton provided for by law effect\ ve· _ .... · 
the date claimant is hospitalized for the surgery recoir.rnen_de?: ·';' 

. by.- Dr. Long and until closed pursuant to ORS 656. 278. ' 

IT I_S SO ORDERED. 

CLAIM NO. A 713115 June 20, 1980 

HAROLD COMBS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 

··o-wn Motion Referring Order For Hearing 

: · ! , On March 6, 1980, claimant, by And throi.i'gh his_ attorney, 
requested the.Board exercise its own motion jurisdiction a:i.d 
reopen his claim for his February G, 1959 back injury. 
Z\ti:achcd to this request were various medical reports. ·. · 

.. In• November 1979, Dr. Howard Johnson opined clair.tant' s 
conq.ition had worsened since the timG of his original . 
injury. He felt claimant had a chronic pain si tuatior. ·and 
felt claimant's emotional and physical condition would 
det~riorate. Mr. Johnson recommended clair,1ant attend the·. 
pain clinic •. 

The Orthopedic _Consultants in May 1980 reported they 

.. 

had also (?xamined claimant in July 1978. 'fhey felt claimar.t',S/·· 
condition was stationary and recommended claim closure. 
They rated claimant-' s impairment the same .as what it ·was ij,.·: 
1978~ moderately severe. · 

The State Accident Insurance Funu (Fund) on June 5, 1980, 
advised the Board it opposed ana Own Moti9n order reo.:.:ienincr .· 
this·claim. This opposition was based on the Fund's O?ir.ion· 

'. 

the medical reports did not indicate any worsening of · · ··. · 
claimant's·conditiori. 

The Board finds that it would be in 
of the parties if this case was referred 
Division. A hea~ing shall be scheduled. 
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The  tate Acci dent •• Insurance Fund, on May 2 , 190
forwarded this information to the Board.' It advised the ■
.Board’it would not oppose an Own Motion Order :*eopeninv this.,
claim as of the date of the surgery suggested by Dr. Long.

The Board finds this claim should be reopened under its'^
own motion jurisdiction. The Board remands this • claim ro.' ^
'the  tate Accident Insurance Fund for acceptance and p.'..anient-,
of benefits and compensation provided for by law effective
the date claimant is hospitalized for the surgery recoii.mended;
by.-Dr. Long and until closed pursuant to OR 656.278.

IT I  O ORDERED.

m

CLAIM NO. A 713115 June 20, 1980

HAROLD COMB , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Referring Order For Hearing

.On March 6, 1980, claimant, by and through his attorney,
requested the .Board exercise its own motion jurisdiction and
reopen his claim for his February 6, 1959 bach injury.
Attached to this request were various medical reports. •'

In November 1979, Dr. Howard Johnson opined claimant's
condition had worsened since the time of his original
injury. Hh felt claimant had a chronic pain situation 'and
felt claimant's emotional and physical condition would
deteriorate. Mr. Johnson recommended clairaant attend the
pain clinic..

The Orthopedic Consultants in May 1980 reported they
had also examined claimant in July 1978 . They felt claiiriants.
condition was stationary and recommended claim closure. ' '•
They rated claimant's impairment the same .as what it was
1978; moderately severe. . .

The  tate Accident Insurance Fund (Fund) on June 5, 1930,
advised the Board it opposed and Own Motion Order reopeninc:
this-claim. This opposition was based on the Fund's opinion'
the medical reports did not indicate any worsening of -
claimant *s■condition. . • • ’

The Board finds that it would be in the best interest'’
of the parties if this case was referred to the Hearing
Division. A hearing shall be scheduled. At the hearing,

-490-
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the Referee shall decide: (1) i~ cl~irnant 1 s condition has in 
fact worsened; (2) if it has, .i.:~ t..:he worsened condition · 
related_to the original inju~y; land (3~ if so, what date should 
the claim be reopened. At tne conclusion of the hearing 

I I 

the Referee shall cause a transdript to be prepared and 
forwarded along with the evidende introduced at ~he hearing 
and a· recommendation on claimant1 ' s request for own motion 
relief. ' 

IT IS SO ORDERED 

WCB CASE NO. 79-1L98 

TOM L .. CROCKETT, CLAIMANT I 
Pozzi, Wilson, Atchison, Kahn I 

& O'Leary,_ Claimant 1 s Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 

June 20, 1980 

Claimant seeks Board revi.ew of the Referee's or~cc 
which approved the employer's denial of claimant's claim fer 
asthma. 

FJ\CTS 

In August 1978, claimant was hospitalizcci Ear p~ln in 
his chest. Dr. V. B. Brasseur £6und evidence o [ ;_m eumon ia, 
which claimant had had, but felt [ clainan t '.' may have ,::::.:Ju9;1-c 
asthma". Dr. David Bice reported cla1111iln t had "us Ui,na./pr.eu­
moni a/bronchi tis II and felt it wak not rel a tee. to clair:-tan t';; 
employment. He indicated claima~t first developc2d sym;Jt,:.ms 
of these conditions on July 2, 1~78. 

In September 1978, Dr. Johnl Kazmie2"owski, an all2rgist, 
reported claimant continued to have di ffi cul ty with :,hor tness 
of breath and wheezing. He note~ claimant smoked two packs 

_ of cigarettes a day. The diagnosis made was .:cs thma wl1ici1 
was allergic in etiology. Skin testins1 .1~eve;;1ltccc1 clairnont 
reacted to earlv and late tree mix, minor grass, western 
weeds, eastern ~veeds, molds and rb tes. Dr. Kazmierowsk i felt 
claimant had "extrinsic asthma 11 • I Late in September 1978 
claimant reported he experienced an exacerbation of his • 
problem while in the sawmill. claimant had another ~sthrna 
attack in October 1978. Dr. Kazihierowski, on October 14, 

I . 
1979, released claimant to returrn to work. 

-491-
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the Referee shall decide: (1) if claimant's condition has in 
fact worsened; (2) if it has, is' the worsened condition
related to the original injury, land (3) if so, what date should
the claim be reopened. At the conclusion of the hearing,
the Referee shall cause a transcript to be prepared and
forwarded along with the evidence introduced at the hearing
and a' recommendation on claimant!'.s request for own motion
relief.

IT I  O ORDERED

WCB CA E NO. 79-11

TOM L., CROCKETT, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary,. Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffi

& Hallmark, Employer's Attys.
Request for Review by Claimant

98 June 20, 1980

th

of the Referee’s order
;cr

Claimant seeks Board reviev;
which approved the employer's denial of claimant's claim
asthma.

FACT 

In August 1978, cleiimant was hospitalized for pain in
his chest. Dr. V. B. Brasseur 'found evidence of pneurrionia,
which claimant had'had, but feltj claimant I'may have caughr
asthma". Dr. David Bice reported claimant had "asthma/pneu-
monia/bronchitis" and felt it was not related to claimant's
employment. He indicated claimant first developed symptoms
of these conditions on July 2, 1978.

In  eptember 1978, Dr. John Kazmierowski, an allergist,
reported claimant continued to have difficulty with shortness
of breath and wheezing. He noted claimant smoked tv;o packs
of cigarettes a day. The diagnosis made v;as asthma which
was allergic in etiology.  kin testing .revealed claimant
reacted to early and late' tree mix, minor grass, western
weeds, eastern weeds, molds and mites. Dr. Kazmierowski felt
claimant had "extrinsic asthma",
claimant reported he experienced
problem while in the sawmill. Claimant had another asthma
attack in October 1978. Dr. Kazmierowski, on October 14,
1979, released claimant to return to work.

Late in  eptember 1978
in exacerbation of his

-491-



       
           
            
          

           

        
         
        
       

         
           

           
   

        
        
            

         
     

         
           
        

         
         

           
        
           

         
          

     

          
        

        
           
         

      
        
        
         
       

          
          

         
           

        
         

         
       

:Janu2c/ :Z, J.97•:;, Ur. :i:i,_;c r,:c;),yc:~cc1 c:L,.:,11,-:int hci,1 
"asthma ac19rc:;v,1tec1_.by chc:rnic.:-il ;1L wu::k". i!c ;1c)tcc": Ut-.; 

asthmc1 i:,ay be c"iuo to of.:J10r L..1::::l:or~; ci::, '.-1e:Jl, ;),1t t-11,, i;1c01i.r1 
factor seemed :::.o be chci;1icals ::::. 1:ffn::z. CL1i:',unt w.~,c; c':civis~--·,: 
noi.:.. to work for seven clays i;1 ,/c_rnuary 1979 iY/ Ur. 3icc,. 

On ,Januar~' 211, 1979, clai1,1:,nt, l:.l~cn a :~5-·/eai:-olu 
planer. chain puller and c;r.-.1der tra:i.ncc: \·1i th Guy Hobc=.:j:-ts 
Lumber 2ompany, filed a cl:iim for his lunq condition. 
Claimant indicated the Permatox and Anti-stain tr2atmcnt 
used in the mill caused this condition. On I'c;J:cuar~, 6, 
1979, the carrier c:eniec1 thi~; c.7.aim oc th'°' bi1sis tha_t this 
condition did not arise out of and c1 ur i nq the cours c. a.nd 
scope of his enqloyrnent. 

Dr. Bice:, on Fcbr:~ar-/ 9, 1979, ·ir1C:icotccl c1aim,];,t's 
asthma arose ol:t of cl.c1ir:wn t' ci cmplu:-1ll1('n:.:. i:c rc;),)1-t:c(: 
claimc1r:t hacl been unable Lo 1,/ork [rorn .JC1r.lFJty 6, 1979. Dr. 
Dice felt. claimant's conch tio:1 \•/as c:1ue to clairnan t' s ~.,,i1ali.1-
tion of chemical fumes at work. 

On February 15, 
intrinsic as thm:1 rno.y 
environment where he 

1979, Di:-. }(c::,:i:rni,,:·co·_._rski :tc.:portcc: ·.:.!ainn,it 's 
very well b,::: llliJ(:e ,,.rorsc by his \,':.:,d: 
was c:,:po~.;ecl to a;1 irritating mist. 

Dr. Joseph 1-iorc:,;an, on M::.y E, 1979, rc~,ortcd claimant 
had a bronchial asthma cor""ic1ition. CJ.aima:-it ~;cJve Dr. ·,;orsia!, 
D history of exposure to a Permal:ox sproy ot. work 'vJiL·, 
incre21sc of symptoms z1t wod~. Claim,rnt showed ac1vcc,c 
reactions to a variety of fumes a~d odors in tests pe~formo6 
by Dr. Morc;an. Dr. Morgan opined cla_imant' s illness was 
causally related to the exposures he experienced on the job. 
He felt claimant might need hospitaJization. · 

In ,Tuly 1979, Dr. Emil i3arc1ana, 1\ctin,1 l!ead, Divi1.:;ion 
of Immunology t,ller gy and Rheuma toloqy of the Uni versi t.y of 
Oregon Health Sciences Center, reported claimc1nt hac1 ·cold 
Dr. Bice he hac: c1 family history of asthma. CL2irnant denied 
this when questioned by Dr. Barc:uniJ.. Dr. Bardana noted 
claimant' s- conch tion in J 2n uary 19 79 1:Jorse ncc"i aft er · hc 
stopped working and had worsened with upper respiratory 
infection. Claimant stated that since he quit work, his 
condition had not improved. Dr. 13cirdana visited the emp]o1·e_;:_-'s 
premises and observed claimant's work site. lie estimated 

claimant's.work siation was 25-JG feet and the grader's 
·position 25-30 feet from the sp1~ayer. He felt: the al~e;i' had· 
good venti~_ation. Dr. Barda.no also e;,:amincd the chr~;:i-;.cal 
sprayed and the sprayer itself. The level of the fsncs was 
considered minimal and within safe lev0ls. Dr. i3arda:1a· '. 
diagnosed: (1) Bronchial asthma init.ii:i.lly triqgered b:.,,.a·•· 
seVere tlpper re·spiratory infectio11, . ½'ith son1e minOr ···· 
contri~}l1tion f:com environmcntc:,l pollens; however, :nosi.: of 
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On .‘Jani-iary jOv /n Dr. :.ri.c0 raporLcod cln.i’imnt had
"asthma aqqra va ted,, by chemical nt v/ork". He noted the
asthma may be due to other taci:o.i:s as v/cll, but the main
factor seemed to be chenii.c£ils at v.'ork. Cla.i.mant w.as j:dvisec;
nor to work for seven days in January 1979 by Dr. bice.

On vJanuary 24, 1979 , claimant, then a 25-year-old
planer-, chain puller and grader trainee; witli Guy Roberts
Lumber Company, filed a claim for his lung condition.
Claimant indicated the Permatox and .hnti-stain treatment
used in the mill caused this condition. On February 6,
1979, the carrier denied this claim on the basis that this
condition did not arise out of and during the course, and
scope of his employment.

Dr. Bice, on February 9, 1979, iridicated claimant's
asthma arose out of claimant's employment. Ho reported
claimant had been unable to v/ork from Hanuary 6 , 19 79. Dr.
Bice fel.t claimant's condition v/as due to claimant’s -.nhala-
tion of chemical fumes at v/ork.

On February 15, 1979, Dr. Kazinierov/ski reported c.].aimant' s
intrinsic asthma may very well be made worse by his work
environment where he was exposed to an irritating mist.

Dr. Joseph Morgan, on May 8, 1979, reported claimant
had a bronchial asthma condition. CJ.aimant gave Dr. Morgan
a history of exposure to a Perinatox spray at v/ork with
increase of symptoms at v/ork. Claimant showed adverse
reactions to a variety of fumes and odors in tests periformed
by Dr. Morgan. Dr. Morgan opined claimant's illness v;as
causally related to the exposures he experienced on the job.!
He felt claimant might need hospitalization.

In July 1979 , Dr. Emil Bardana, ActJ.ng Head, Division
of I.mmunology Allergy and Rheumatology of the University of 
Oregon Health  ciences Center, reported claimant had told
Dr. Bice he had a family history of asthma. Claimant denied
this v/hen questioned by Dr. Bardana. Dr. Bardana noted
claimant's’ condition in January 1979 worsened afte.r’he 
stopped working and had worsened with upper respiratory
infection. Claimant stated that since he quit work, his 
condition had not improved. Dr. Bardana visited the enp'loye:
premises and observed claimant's work site. He estimated

claimant' s. v/ork station was 25-30 feet and the grader's
■position 25- 30 feet from the sprayer. He felc the area’had' 
good ventilation. Dr. Bardana also examined the chemical J
sprayed and the sprayer itself. The level of the fuimes was
considered minimal and v/ithin safe levels. Dr. Bardana'
diagnosed; (1) Bronchial asthma initially triggered by.a ' '
severe upper respiratory infection, . . . with some minor
contribution from environmental pollens; however, mosu of
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his disease is non- I c;E mediated. ( 2) ·3 ronchi tis, subac Jte, 
associ a tea· with : a) pr'ieumonia, by history;. b) viral infection, 

· by history; c) cigarette srriokin~J ; . . ". Dr. I3ardana found 
claimant had developed an adultfonset of asthin;;.. Claimant 
noted reaction to a series of o<;;.ors, including cigare~te 
smoke. It was Dr. Bardana' s opinion c la..iman t' s asthma was 
triggered by an jniection but wbs not caused by ~is work. 
He.felt the asthma was not triggered by the' fumes encoun tercd 
at claimant's. work in any manner different from the er: feet 
of, any exertion he would perfor~ and not to the same extent 
as claimant's persistent cigarette smokinq habit. Dr. · 
Bardana also explained he disag}eed with Ors. Bice's and 
Morgan 1 s opinion relating claim6nt's asthma to his work. 

In late July 19j9, Dr. Biel report~d claimant's ~~ng 
condition had deteriorated sincd the beginning of 1979. 
Claimant reported persistent chJst pain. 

Dr. Kazmierowski, in Septeler 1979, reported he felt 
claimant ·had developed intrinsiq asth<t'.il which had pr::-,bu.bly 
begun during one of his "inf ect~otis episodes in the r;,cn ths 

. prior" to his seeing clairnan t. E-Ie felt claimant.' s wh120 zing 
was made worse at times by his Jxposure at work. 

The R~feree approved the aJnial. Ile relied upor, the 
findings ·and concl1;1sions of Dr~ jBardan<1. The Referee noted 
a temporary worsening under currlent law was not· co:ni_-::ensable 
and that the evidence did not establish that the war~ exposure 
either caused the asthma or pernianently exacerbated the 
condition. 

BOARD ON DE NOVO REVIEW 

The Board concurs with the Referee that the employer­
carrier's denial must be affirmed. Since this case was 
decided by the Referee the Supre~e Court has ruled on_ a 
series of cases with similar fadt situations. In 1lutci1C'sc,:1 

v. Wevcrhueuser Co., 283 Qr. 51, I P2d (l.9~~::~- u .. :-
Court held that the work environment-must c·ause· a ternoucarv 
exacerbation of claimant's pre-e*isting conditio~ so ~s to~ 
require medical services that wo~ld not otherwiie have been 
necessary. The more persuasive 6vic1ence in this case,· is 
that claimant's work exposure to I fnmes or spray at wc-::-i.~ did 
not cause nor even temporarily aggravate the respirat:01~y 
condition. The Board finds that I Dr. Bardana, as an exoert 
in. the field, is more persuasive than the other physicians. 
Dr. Bardo.na p12r formed a very tnorouc;;h and comp n3hensi ve 
review of the facts in this case J He examined the other 
medical reports, claimant, clairndnt'.s work site, and tested 
the chemical claimant alleged cadsea his asthma. Dr. Bardana 
is qui£e clear in his opinion th~t claimant's work did not 
cause· claimant's as thmu con di tio1i. lie notes that. the ·.-1ork 
exposure, as well as claimant's ~mokinq and other irri~~nts 
could make claimant's condition Jorse. · 1~e Goard cannot 
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his disease is non-IgE mediated. (2) 'Bronchitis, subacute,
associated v/ith : a) pneumonia, by history;, b) viral infection,
by history; c) cigarette smoking : . . ". Dr. Bardana found
claimant had developed an adult-j-onset of asthma. Claimant
noted reaction to a series of odors , including cigarette
smoke. It was Dr. .Bardana's opinion claimant’s asthmui was
triggered by an i.nfection but v;as not caused by his work.
He-.felt the asthma was not triggered by the' funies encountered
at claimant' s, work in any manner different from the effect
of;any exertion he would perform and not to the same extent
as claimant's persistent cigarette smoking habit. Dr.
Bardana also explained he disagreed with Drs. Bice’s and
Morgan’s opinion relating claimant's asthma to his v;ork.

In late July 1979, Dr. Bice reported claimant’s lung
condition had deteriorated since the beginning of 1979. 
Claimant reported persistent chest pain.

Dr. Kazmierowski, in  eptember 1979, reported he Celt
claimant had developed intrinsic asthma which had probabD.y
begun during one of his "infectious episodes in the months
prior" to his seeing claimant
was made worse at times by hi

He felt claimant's wheezing
exposure at work.

m

The Referee approved the denial. He relied upon bhefindings 'and conclusions of Dr. |Bardana. The Referee noted
a temporary worsening under currjent law was not • compensable
and that the evidence did not establish that the work exposure
either caused the asthma or permanently exacerbated the
condition.

BOARD ON DE NOVO REVIEW

Referee that the employer-The Board concurs with the
carrier's denial must be affirmed.  ince this case was
decided by the Referee the  upreme Court has ruled on a
series of cases with similar fact situations. In Hutcheson

V. Weyerhaeuser Co., 2G8 
Court held that the work
exacerbation of 
require medical
necessary. The
that claimant’s

Or 51, ___ _ P2d ..... (1979 ), the
environment must cause a temporary

claimant’s pre-existing condition so as to 
services that would not otherwise have been
more persuasive evidence in this case;,’ is
work exposure to j times or spray at work did

hot cause nor even temporarily aggravate the respiratory
condition. The Board finds that
in, the field, is more persuasive

Dr. Bardana, as an expert
than the other physicians.

Dr. Bardana performed a very thorough and comprehensive
review of the facts in this caseJ He examined the other
medical reports, claimant, claimant’.s work site, and tested
the chemical claimant alleged caused his asthma. Dr. Bardana
is quite clear in his opinion that claimant's work did not
cause claimant's asthma condition. He notes that the work
exposure, as well as claimant’s smoking and other irritants
could make claimant's condition worse.

-493-
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out the exposure to_,the chernic.:.11 fumes or spn.1y at 
claimant's work stations as bcinn c'ausative of claim~rnt's 
problems'.' Therefore, the Board ~ffirms t'i---ie 'denial. 

ORDER 

The Referee's ordl~r, dated October 19, 1979, is affirmed. 

CLAIM NO. C604-14077 

JOSEPH DAVIS, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Employer's Attys. 
Own Motion Order Referring For Hearing 

June 2(), 1980 

On May 23, 1978 the Bo~rd remanded for a heari~g, 
claimant's request for Own Motion relief and included two 
issues for the Referee to decide; aggravation of a l~ft 
hand/elbow condition and if claimant's cond1cion ha~ worsened, 
did. claimant waive the right to request additional t,:ital, . 
temporary disability and permanent partial disability·compen- · 
sation for said .condition by entering into a stipul~tion dated 
March 6, 1979 and an order of dismissal. 

By a letter dated May 27, 1980 the defendent's attc •. ney 
brought to the Board's attention an additional issue to be 
de~~ded by the Referee at the hearing: 

Whether claimant is barred from seeking addi-::.1 c:;.:a:i_ 
temporary total disability ar.d perma7.ent partial dL,~~;:,ility 
compensation after having stipulated to permanent tot2l 
disability in a October 13, 1976 stiJulation. 

The Referee shall consider this additional issue anc, 
after conducting a hearing, shall cause a transcript of the 
pro6eedings to be prepared and forwarded to the Boar~ tog~ther 
~ith'other evidence introduced and his recoDmendation based 
on the evidence. 

IT IS SO ORDERED. 
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single out
claimant's
problems!’

the exposure to.-the chemicel fumes or, spray at
v;ork stations as being causative of claimant's
Therefore, the Fioarci affirms the 'denial. m

ORDER

The Referee’s order, dated October 19, 1979, is affirmed

CLAIM NO. C604-I4077 June 20, 1980

JO EPH DAVI , CLAIMANT
Welch, Bruun & Green, Claimant’s Attys.
 outher,  paulding, Kinsey, Williamson

&  chwabe, Employee's Attys.
Own Motion Order Referring For Hearing

! .
On May 23, 1978 the Board remanded for a hearing,

claimant's request for Own Motion relief and included two
issues for the Referee to decide; aggravation of a left
hand/elbow condition and if claimant's condition had worsened,
did claimant waive the right to request additional t'.jtal
temporary disability and permanent partial disability compen­
sation for said .condition by entering into a stipulation dated
March' 6, 1979 and an order of dismissal.

By a letter dated May 27, 1980 the defendent's attorney
brought to the Board's attention an additional issue to be
decided by the Referee at the hearing:

Whether claimant is barred from seeking additjo.'.al
temporary total disability and permanent partial diru;nilit.y
compensation after having stipulated to permanent total
disability in a October 13, 1976 stipulation.

The Referee shall consider this additional issue and,
after conducting a hearing, shall cause a transcript of the
proceedings to be prepared and forwarded to the Board tog>.ther 
with' other evidence introduced and his recommendation based
on the evidence.

IT I  O ORDERED.

m
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CASE NO. 79-5805 June 20, 1980 

- PETER R. DIZICK, CLAIMANT 

l' 
;:1 

i -·-~- : .. 

•• 
I· ~ ·, ., 

R. Ray Heysell, Claimant's Atty. 
SAIF, Legal Services, Defense Atiy. 
Request for Review by Claimant I 

Claimant seeks Board review of the Refc~n'2 1 s orc:c::r 
which dismissec: claimant's c.la.1!i1 [for 111ec1ical services ::mrs 1cant 
to ORS 656. 245 and affirmed the State Accident Insurc1.,ce 
Fund's (Fund) c1enia l, cla ted l\u~ius1t 10, 19 7 9, of clairnz,:,t' s 
aggrav0tion claim. 

FACTS 

The Board finds the facts reci·c:.cd i-~ the Referee'~~ 
order are correct and C:lc1opts thcm1• 1\ coov of the i{c :'",.)1.·ec':.., 

l ~ .,,/ 
order is attac~ed to and incorporated into this order. 

BOARD ON DE NOVO REVIE\·.' 

Refer!C:lsa::i· nd
10
a~n· ~teritns. e focts ~f this re: i:hc Boara modifies the 

- entitleG to co~t~nu1nq medica~ care nnd 
treatmer:i.t for the residuals of hi~ oriciinal comp,'!nsabi.0 
injury. ORS 656.245. There is ;,ol time limitation plucoc1 on 
such treatment and ca re. Claimanr is recci ving tre2 ti::-~n".: 
from Dr. Blandino for his back inii urv. The 0vi c1ence does not 
indicate claimant is receiving trfuat~cnt of his back for 
otl:"ler conditions, as contended byj the Fund. ._,·ncrefo.rc,, L:1e 
Board reverses that portion of the ~Gferee's order which 
denie_d claimant's cla irn for mcc1i c~l services. Cl2ima::-::' s 
attorney is entitled to J fee !:or ov0:ccomin~J t:hc Fune(':-; 
denial. 

The Board concurs with the Referee that cl~imant has 
failed to prove his condition has)worsened since the Last 
award or c1n:an9emen t of cornpen~; a tion for his originAl injury. 
Dr. Dunn did not find any obj cct.i }re worsenin<J of clim,:ir, t I s . 
condition. Dr. 'l'ennyson r,.,ras unabiJ..e to say if claimant's 

-condition had worsened. Dr. BL:rndino £el t claimant's conch­
tion had w6rsened due to the lacklof assistance being 0iven 
to claimant in his•rehabilitation and employment. Tho • 
Board, like the Refer8e, finds the evidence is insuffi-.:'.icnt 
to establish claimant's condition! has wo~sencrl since Lhc_ 
last award or arranqement of compensation. 'J.'hc:refore, it: 

·affirms the Fw,d' s ~1enial of claifnant I s aggro.vation cL:·.im. 
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WCB CA E NO. 79-5805 June  0, 1980

PETER R. DIZICK, CLAIMANT
R. Ray Heysell, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which dismissed claimant's claim [for inedical services pursuant
to OR 656.245 and affirmed the  tate Accident Insurance
Fund's (Fund) denial, dated August 10, 1979 , of claimcint ’ s
aggravation claim.

:FACT 

The Board finds the facts recited in the Refere:.
order are correct and adopts them. A copy of the 'Rof-ei'ee
order is attached to and incorporated into this order.

BOARD ON DE NOVO REVIEW

Based on the facts of this case, the Board modifies the 
Referee's order.

Claimant is entitled to continuing medical care and
treatment for the residuals of his OJ'iginal compensable

time limitation placed on
t is receiving treatment

injury. OR 656.245. There is no
such treatment and care. Claiman
from Dr. Blandino for his back injury. The evidence does not
indicate claimant is receiving treatment of his back, for 
other conditions, as contended by| the Fund. '.'riore fore , rhe
Board reverses that portion of the Referee’s order which
denied claimant's claim for medical services
attorney
denial.

is entitled to a fee for overcomi g
Claimant's

the Funci's

The Board concurs with the Referee that claimant nas
failed to prove his condition has| worsened since the last
award or arrangement of compensation for his original injury.
Dr. Dunn did not find any objective worsening of climant's
condition. Dr. Tennyson was unable to say if claimant's
condition had worsened. Dr. Blandino felt claimant's condi-

of assistance being given
and employment. The
evidence is insufficient

tion had worsened due to the lack
to claimant in his’rehabilitation
Board, like the Referee, finds the
to establish claimant's condition|has worsened since che
last av/ard or arrangement of compensation. Thctrefore, it
affirms the Fujid's denial of claimant's aggravation claim.
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The Hefer12e's orc:ec, dat~c': J,muci::y .1.7, 1~80, is Oi:.)cdficcL 

That portion of. l:.he 1<.cfc::r0c's o-1~c-:e::: wh.icl"i dismj_s52s1 
cl<1irnor.t' s cla.i.i~1 f:or in\::dicc1l service::; ;Ju1~suc;n-c to OF:i G5G. 24'j 
is reversed. The Stat;2 i\cc.:.c1c1,t :t:nsur.:i;1ci2 Furir'.t' s der,:i it} of 
responsibility ,~or conti1n,ins ff,c:c:ic.:11 cci:ce 2nc1 tr0at1,;t:::·.t 
rel .L • t 1 ' .1- I ' · 1 · • • ( , ~ .... ec: o c .1-.~ 1ira n '- s or 1 c_r 1. na J. 1- n :; u,_-y .1 :--; revc ,._-.s ed. .: L:n ma:1 ;_ ' s 
claim i:or mc61c:-c1.l services is i-cn~and1:."!cj back tr, t:1c F:..-.·: .:or 
acceptance and for paymr:!nt of r~,cdic::-11 cDrc ,,,·1c: 1:r~c.,.l:,:,c:~•: 
related to claimant's or.i.~Jinzil in:j1..:ci 1;,;1·~;u;,11t: lorn-::; ,_,:;(,.2,)5. 

Claimant's attorney is grG~ted ~s ~ re~so~~bl~ .. ccocn~y•~ 
fee! for his service:::; before U,,:::: ;?cf.c,.'c':C ,1nc:. th(: Ciozu~r..; ,is:..;:·. 
equal to $150. 

WCB CASE NO. 78-10,276 

LOWELL GATLIFF, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 
Cross-appeal by Employer 

June 20, 1980 

Claimant and the employer seek i30i.ll~d revie<.•.' of t!-,.'., 
Referee's order which found claimant wa.s entitled to ~.r:rnpor;:;ry 
total disabi l i tv comn0nsc1 tion f:.:om t-iarch G, J.9 79 to >L,: cch 

· 26, ·1979 and aw-~-ircied· claimant's attornc~• a f10c ou·:.:. 01' ;:he 
increased temporary ·total disability cornpens,,tion. Cl:,i:r,.--::·.t 
contends he j_s onti tlccJ to ternpor.::1-;::-y totnl (Esabili ty c,Jrr.pen·· 
sation from January 12, .1979 thi:ouc;h ;-.1arch 26, :!.979. :·he 
emplover cont12nds claimant is not ent:~tlec1 le; the cicfr~it:ionaJ. 
tempo~ary tota1 disabi. li ty. 

FACTS 

The Board udopts t:he R,:=::ferce' s Lindinqs o;: i:,1cts in l:.hc 
Opinion and Order ( a copy o·f wr:.ich is he re to i1 t tachcci; . 

BC>"\RD ON DE r-lOVO RE\!II~1•/ 

The 
order. 
benefit 
undergo 

Boarc1, after de novo ceviec.1, :ccver::ie:, the F:1.c. '.'2ri2r:::' s 
The medical evidence indicates that cl~imant ~ould 
from a total kn8e replacement, but he declined to 
it until March G, 1.979. Claimant ·was hospitalized 
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ORDER

The Referee's order, dated January 17, 1D30, is nodified.

That portion on the Reneiree’s orde:: whiclj dismissed
claimant's claim Iror medical services pursuanc to ORd t5G.245
is reversed. The  tate Accident insu>:ance l-'und's denicii of
responsibility for contimiing ir.edicaJ. care and treatmer.t
related to claimant's original injury is reversed. Claimant's
claim for medical seirvices is rcma.ndod back t''.' the Errr.l for
acceptance and for payment of medical care and trea-tricn t
related to claimant's original .injury p a i;s lUi n t to 0;t i.5C.245.

Claimant's attorney is granted as a reasonable riiornoy'.s
fee for his services before the Referee and the boaro f. sum.
equal to $150.

The remainder of 'the Refej'ee's order is r. f fir;:,od.

WCB CA E NO. 78-10,276 June 20, 1980

LOWELL GATLIFF, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Lang, Klein, V/olf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant
Cross-appeal by Employer

Claimant and the employer seek Board review of tl'i.r
Referee's order which found claimant v;as entitled to ueiaporary
total disability compensation from March 6, 19 79 to March
26, '19 79 and awarded claimant's attorney a fee out or r.he
increased temporary total disability compensation. Clnimar.t
contend.s he is entitled to temporary total disability compen--
sation from January 12, 1979 through March 26, 1979. Tne
employer contends claimant is not entatled to the adcicional
temporary total disability.

FACT 
The Board adopts the Referee's findings of i.acts in the

Opinion and Order (a copy of which is hereto attached;.

BOARD OH DE NOVO REVIEVJ
The Board, after de novo review, reverse:^ the Referee's

order. The raedical evidence indicates that claimant would
benefit from a total knee replacement, but he declined to
undergo it until March 6, 1,979. Claimant was hospitalized
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and the tota l knee replacement was performed on March 27~ 
1979. The employ e r r e opened t h e claim at that tirr.e. Howeve r, 
the medical evidence indicate s claima~t •s condition ha <l 
remained unchanged and statiQnary fro m the date the claim 
was closed, December 20, 1978, until he was hospitali z2d and 
underwent the surgery. The Board finds no evidence tha~ 
claimant's condition was not s tationary up until the tir.te ~1e 
underwent the total knee r e placement . The r efore, th e Board 
concludes claimant is not entitle d to additional temporary 
total disability cornpensa tion f rom January 12, 19 79 t!'l rou gh 
March 26, 1979 and reverses the Re feree 's ord~r in its 
entirety. 

ORDER 

The Referee's order, dated December 27, 1979, is 
reversed in its entire ty. 

CLAIM NO. FC 139143 June 20, 1980 

PETER V. GATTO, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

On July 23 , 1968 claimant s ustained compensable inju~1/ 
to his back an<l right leg. This claim was initally closed by 
a Determination Order dated A9ril 1, 1969 which granted 
claimant temporary total dis ab ility compensation. Th is claim 
was subsequently reopene d a nd closed by a second Dc~e~mination 
Order dated March 27 , 1974 which granted claimant additional 
temporary total disability compensation and compensation 2 gua l 
to 224 degrees for 10% unsched uled disability for his bac~ 
injury. Claimant's aggravation rights have expired. 

Claimant continue d to h a v e di ff iculty with low tack ~ain 
and was hospitalized in March 1979 because of it. On July 
2, 1979 claimant under went a left lumbar sympathectc,1y ::or 
disabling paresthesias in the left lower l e g . Claimant •:1t1s 
diagnosed as having mild diabetes me ll itus, arter iorclerocic 
heart disease with chronic Atr i al Fi b rillation, chro~i c low 
back pain, exogenous obesity, and u mylo yram was ' per fo rm~,i 
which revealed a large defect at t he L3 -4 level and pos sibly 
at the L4-5 . level. Dr. Lawrence Cohen on July 25, 1979 
performed a laminectomy at the LJ-4, L4-5 and LS-Sl levels. 
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and the total knee replacement was performed on Karch 27,
1979. The employer reopened the claim at that time. However,
the medical evidence indicates claimant's condition had
remained unchanged and stationary from the date the claim
was closed, December 20, 1978, until he was hospitalized and
underwent the surgery. The Board finds no evidence that
claimant's condition was not stationary up until the time he
underwent the total knee replacement. Therefore, the Board
concludes claimant is not entitled to additional temporary
total disability compensation from January 12, 1979 through
March 26, 1979 and reverses the Referee's order in its
entirety.

ORDER

The Referee's order, dated December 27, 1979, is
reversed in its entirety.

CLi^IM NO. FC 139143 June 20, 1980

PETER V. GATTO, CLAIMANT
Galton, Popick &  cott, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On July 23, 1968 claimant sustained compensable injury
to his back and right leg. This claim was initally closed by
a Determination Order dated April 1, 1969 which granted
claimant temporary total disability compensation. This claim
was subsequently reopened and closed by a second Determination
Order dated March 27, 1974 which granted claimant additional
temporary total disability compensation and compensation aqual
to 224 degrees for 70% unscheduled disability for his back
injury. Claimant's aggravation rights have expired.

Claimant continued to have difficulty with low back pain
and was hospitalized in March 1979 because of it. On July
2, 1979 claimant under went a left lumbar sympathectcray for
disabling paresthesias in the left lovjer leg. Claimant v;as
diagnosed as having mild diabetes mellitus, arteriorclerocic
heart disease with chronic Atrial Fibrillation, chronic low
back pain, exogenous obesity, and a mylogram was performed
which revealed a large defect at the L3-4 level and possibly
at the L4-5 level. Dr. Lawrence Cohen on July 25, 1979
performed a laminectomy at the L3~4, L4-5 and L5- 1 levels.
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By an Own Motion Orc1er dated September 21, 1979,- the 
BoarJ ord:::red -::his claim r~OlJened' the date claimant ,.,ras admi ttec '·_ · 
to the hospital, on March 12, 1979 until the claim was , 
closed pursuan~ to ORS 656.278 less any time wor~ed. ·Thi~: .. 
order also provides that claimant's attorney should u6 grd~t9d 
a f_ee equ<:1-1 -to 2~% of. the additional temporary ~otal disabi-liti 
compensation granted claimant not exceed a m~ximum of $-750 •. 00. -

On November 2,_1979, claimant was hospitalized complaining· 
of fever and headache. The diagnosis was a metabolic disturbance 
of undetermined etiology,. hy:Jert'ensive arteriosclerotic heart • • 
disease., art~al fibrillation, diabetes melli tu's, and gout. 

In January 19 80, Dr. Johll Flannery reported thrJ.t cJ.a.imant 
was hospitalized in November 1979 due to fever, stc1~1h, m0ntal­
confusion, headaches and progessive W8akness which had presi~teJ. 
~ince his previous back surgery. Examination reveal~d the · · · 
presence of meningit~s which was strongly felt to be staph 
rr1:eningitis sec·ondary to the previous back injury. 

On February 7, 1980, Dr. Cohen opined that claimant ~ould 
never be able to carry on a gainful occupatio~ again. He . 
reported that claimant's back was "painful permanently wi-th•.'. · 
limitation of movement. 11 He noted that claimunt's entirE.: 
situation was complicated by a heart condition. He found 
it difficult to separate the back problems from the .heart 
condi ti_on relative to claimant's capacity to work. Dr. Cohen 
opined that claimant was permanently and totally disabled. 
He felt that claimant would not be working because.of his 
back problems regardless of his heart condition. Dr. Cohen· 
felt that claimant 1 s condition was slowly but steadily ·,· ·· 
getting worse however, found that claimant•s back condition· 
was stationary. 

On April 7, 1980, the Orthopedic Consultants rcpo~tG~ 
claimant's condition was stationary as f~r as back cofidition 
Wa$ concerqed. They felt that claimant had a moderate level· 
of ~esidual impairment and that if claim?nt's only ?roblems 
were rel~ted to his back that he.probabl1 could tolqrate a 
sedentary·type of work. However, because of claima11t's 
multiple problems they felt claimant was ·realistically 
precluded from tolerating gainful employ~ent at that time. 

On February 29, 1980 the Fund denied responsibility for 
claimant's hospitalization in November_ of 1979. A ;,ear inc_:- · · 
is currently pending on this denial. 

• 1 ,I- • 

•. On ·May 5, 1980, the State Accident Insurance Fund re~uested 
a determination of claimant's current disability. ~he Evaluation 
Division of the Norkcrs I Com1-')ensation Departr.1ent or~ Mc;1,y 23, 1980· 
reconm1ended that. claimant be 0rantcd an award of additional· · 

.. · . 

•• 
I. 

temporary total· disability from Marci1 2, 1979 through· Apr:il A 
7, l98Q. They opined that there was no change in claimant 1 s W 
permanent disability. 

'. 
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By an Ov;n Motion Order dated  eptember  1, 197 9 ,- the
Board ordered this claim reopened' the date claimant ','^as admitted
to the hospital, on March 1 , 1979 until the claim was
closed pursuant to OR 656.278 less any time worked. This
order also provides that claimant's attorney should oc graiited ;
a fee equal -to 25^ of. the additional temporary total disabilit^i
compensation granted claimant not exceed a maximum of $750.,00 .

On November  , 1979, claimant was hospitalized complaining
of fever and headache. The diagnosis was a metabolic disturbance
of undetermined etiology, hypertensive arteriosclerotic heart
disease, artial fibrillation, diabetes mellitus, and gout.

In January 1980, Dr. John Flannery reported that claimant
was hospitalized in November 1979 due to fever, staph, mental-
confusion, headaches and progessive weakness which had presisted.
since his previous back surgery. Examination revealed the
presence of meningitis which was strongly felt to be staph
meningitis secondary to the previous back, injury. ' • ,

m

On February 7, 1980, Dr. Cohen opined that claimant would
never be able to carry on a gainful occupation again. He
reported that claimant’s back was "painful permanently 'wi-th,'
limitation of movement." He noted that claimant's entire
situation was complicated by a heart condition. He found
it difficult to separate the back problems from the heart
condition relative to claimant's capacity to work. Dr. Colien
opined that claimant was permanently and totally disabled.
He felt that claimant v/ould not be v;orking because .of his
back problems regardless of his heart condition. Dr. Cohen
felt that claimant's condition was slowly but steadily 1 •’
getting worse however, found that claimant's back condition'
was stationary. ■ ,

#

On April 7 , 1980 , the Orthopedic Consultants reported,
claimant's condition was stationary as far as back condition
was concerned. They felt that claimant had a moderate level'
of residual impairment and that if claimant's only problems
were related to his back that he probably could tolerate a
sedentary ' type of work. However, because of claima'iit' s
multiple problems they felt claimant was realistically
precluded from tolerating gainful em.ployrrient at that time.

On February 29, 1980 the Fund denied
claimant's hospitalization rn November.of
is currently pending on this denial.

responsibility for
1979 . A tearinr

- • On May 5, 1980, the  tate Accident Insurance Fund requested
a determination of claimant's current disability. The Evaluation
Division of the Workers' Compensation Department or. May 23 , 1980
recommended that claimant be granted an award of additional',
temporary total disability from March 2, 1979 through April
7, 1980. They opined that there was no change in claimant's
permanent disability.
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Board concurs in this recomrnc:.:ndation·. 

Claimant is hereby granted temporary total disability 
~ompensation from March 2, 1979 through April 7, 1980, less 
time worked. 

Claimant's attorney has already been granted a reasonable 
attorney fee by the September 21, 1979 Own Motion Order. 

CLAIM NO. A640359 

LEWIS GREGORY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

June 20, 1980 

Claimant, on November 12, 1957, suJ:ferer'1 i:-ijuriE.;:; to 
both f cet. The cla irn 1:.rc1s or iqinal ly c losc~d by a ~)etc:, ·,j r.­
ation Orde>r, dated July ln; 19'.:i8, which 0ro1:tc;tJ cL1i~1ar:t 
an award of temporary total disability compensatio7 0~{ con­
pensatio~ equal tn 40% loss of the ri0ht foot a~d 2~i ~oss 
of the left foot. Clainant'~ a0gravation richts have ~xpiYcd. 

On ~ay 30, 1970, Dr. Chailes ~eeks advisca the ~t~tc 
Accident Insuru.nce Funcl (Puno) thc:.t clainant v1as 82 yc-"1-rs c]c; 
an,1 continued to COG1plain of p:coblc~s with his riqhl: .cd:l:lc, 
He reµortecl that x~rays r1emonstratcc1 a m,u:·kP.d loss of t h.0 
ti:cia.l tular articul;i.tion as \•,ell a.s the nrevicu.s~y he.:,lcrJ 
fr<1.cturos of the tibia anc1 f ihl.1 12. · !!12 rc;Jnrter1 th?1 t t.h'rc 
'.·7::~, alr:io::,t a complete ob.literation of the ankle r:1ortj ::c. 
Dr. ,,~eek., _felt that cL:1imant hac tran777.:,tic osteoar-::.hj iti::; 
which Mas significant and ~roduced pain with ~inimal ~cig;1~ 
bearing activity and resultea in 0 rnark2d limitatinn o~ ~ot~0~ 
of the .J.nLle. i-lc felt that in view of clains:n~s-'.:'s ;:icrc• ,av3 
excellent he~lth, a total ankle arthro~esis t0 -enai~ ~ove­
mont as \·Je-11 as relief of pain, would br..~ o. fec1sil:<u~ ..:;c J utior. 
in this case. 

By · an Own I-lotion Order, da t.ed July 11, 197 ~'., the :~ :i,:-i.r,_: 
reopened this claim 6ffective May 30, 1979, the date of Dr. 
Weeks' examinati0n. 

Dr. \~leeks, on July 13, 1979, performed a total ~,nkle 
replacement utilizinq an Oregon-type ankle prosthesis on 
claimant's right ankle. 

In-February 1980, the Ort~opa~dic Consultants re0ortcd 
that claimant's condition was approachin0 a stationary 
status. They felt that a good result had.been achieved 
from the surgery and the incapa.ci ta ting. ankle pain h.Jd been 
alleviated. They felt the residual impairment of the right 
ankle as a result of the injury remained in the moderate 
9a~egory'. .· -499-

9
The Board concurs in this recoromendation.

Claimant is hereby granted temporary total disability
compensation from March  , 1979 through April 7, 1980, less
time worked.

Claimant's attorney has already been granted a reasonable
attorney fee by the  eptember 21, 1979 Own Motion Order.

CLAIM NO. A640359

LEWI GREGORY, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

June 20, 1980

9

Claimant, on November 12, 1957 , suffered irijuri.e)s to 
both feet. The claim v/as oriniiially closed by a Dete.-'.in-
ation Order, dated July 10,- 1958 , wliich nrantea clai'iar^t:
an award of temporary total disability compensation anc
pensation equal to 40% loss of the righf foot and 20%
of the left foot. Claimant's aggravation rig

con-
os s

s have expired

On May 30, 1979 , Dr. Charles 'deeks advised the  tate
Accident Insurance Fund (Fund) that claimant v/as 82 years old
and continued to complain of problems with his right arJ'lc.
He reported that x-rays demonstrated a marked loss of the
tibial talar articulation as vrell as the nreviourdy healed
fractures of the tibia and fibula.' He reported that tl'f'rc
vjr.s almost a complete obliteration of the ankle mortice.
Dr. Weeks.felt tliat claimant had traumatic osteoarthji tis
which iwas significant and produced pain with mdnimal woigur.
bearing activity and resulted in a marked limitation ot nou.do:
of the ankle. He felt that in vievv' of clainmint's acre and
excellent health, a total ankle arthrodesis to rerrain move­
ment as well as relief of pain, would be a feasible sclution
in this case.

By an Own Motion Order, dated July 11, 1979, the 'foard
reopened this claim effective May 30, 1979, the date of Dr.
Weeks' examination.

9

Dr. Weeks, on July 13, 1979, perform.ed a total ankle
replacement utilizing an Oregon-type ankle prosthesis on
claimant's right ankle.

In-February 1980, the Orthopaedic Consultants reported
that claimant's condition was approachina a stationary
status. They felt that a good result had been achieved
from the surgery and the incapacitating.ankle pain had been
alleviated. They felt the residual impairment of the right
ankle as a result of the injury remained in the moderate
category. -499_



         
        

       
     

        
        

       
        

        
          
           

   

     

        
        

       

     

    
     
     

    
   

         
         

         
           

           
         

  

 
 

      
        

             
          

        
        
      

{'leeks, on May 14, 1920, reportE.:d that clair1,·c111.~•:::; 
condition was stationary and the case could be closca. 
He agreed with the Orthopaedic Consultanis's report and 
rated claimant's injury residuals as moderate. 

In March 1980, the Fund requested a determination 
of claimant's disability. The Evaluation Division of the 
Workers' Compensation Department, on June 4, 1980, rccom­
rnende4 that claimant be granted an additional awar~ of 

_temporary total disability com?ensation from May 10, 1979 
through May 14, 1980 and no award of permanent r~rtial dis­
ability due to this injury in 8xcess to tha.t granted by the 
July 10, 1958 order. 

The Board concurs in this reco~mendation. 

ORDER 

Claimant is hereby granted an additional award <J~ com­
pens~tion for temporary total disability from May 30, 1979 
through May 14, 1980, less time worked. 

WCB CASE NO. 78-9227 

GORDON M. HANEY, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

June 20, 1980 

The employer seeks Board review of the Referee 1 s order 
which granted claimant an award of,temporary total disability 
compensation from February 8, 1979 throu9h April 16, 1979 
and an award of compensation equal to 20.8° for 65% unscheduled 
disability for his low back injury in lieu of all previous 
awards. The employer contends these awards are not s u~Jported 
by the evidence. 

FACTS 

Claimant, a 31-year-old bander operator with Publishers· 
Paper Company, injured his back on ,:i:uly 8, 1.974 when, while 
.straightening a load of 2 1 x 4's, he slipped.off of a catwalk. 
This injury was diagnosed as an acute lumbar strain. Clairr,an t 
received conservative treatment and the claim was initially 
closed by a Determination Order, dated January 30, 1975, 
which awarded claimant temporary total disability compensation. 

500-

Dr. Weeks, on May 14, 1D80, reported that clairaant’s
condition was stationary and the case could be closed.
He agreed.with the Orthopaedic Consultants's report and
rated claimant's injury residuals as moderate.

In March 1980, the Fund requested a determination
of claimant's disability. The Evaluation Division of the
Workers' Compensation Department, on June 4, 1980, recom­
mended that claimant be granted an additional award of 
temporary total disability compensation from May 30, 1979
through May 14, 1980 and no award of permanent partial dis­
ability due to this injury in excess to that granted by the
July 10, 1958 order.

The Board concurs in this recommendation.

ORDER

Claimant is hereby granted an additional av/ard of. com­
pensation for temporary total disability from May 30, 1979
through May 14, 1980, less time worked. .

WCB CA E NO. 78-9227 June 20, 1980

GORDON M. HANEY, CLAIMANT
Coons & Anderson, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the Referee's order
which granted claimant an award of temporary total disability
compensation from February 8, 1979 through April 16, 1979
and an award of compensation equal to 20,8° for 65% unscheduled
disability for his low back injury in lieu of all previous
awards. The employer contends these awards are not supported
by the evidence.

FACT 

Claimant,
Paper Company,

a 31-year-old bander operator with Publishers-
injured his back on July 8, 1974 when, while

straightening a load of 2' x 4's, he slipped off of a catwalk.
This injury was diagnosed as an acute lumbar strain. Clairr.ant
received conservative treatment and the claim was initially
closed by a Determination Order, dated January 30, 1975, 
which awarded claimant temporary total disability compensation.

500-
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May 1976, Dr. Thad Stanford reported claimant had 
been having increasing difficulty with low back pain radi&ting 
into the left leg and had been unable to work. Claimant 
indicated he had continued to work as a bander oberator and 
he had continuing intermittent back pain. 

Dr. Robert Ho, in June 1976, dia9nosed c1 chronic lumbo­
sacral strain. · Claimant also complained of stomach act.es 
which were associated with ulcers for approximatel'/ the last 
two to three years. 

In September 1976, Dr. Jonn Hazel found that claimant 
presented "a diagnostic enigma". He felt claimant probablJ 
had a degenerative intervertebral disc disease al th-::iuqh he 
could not see nor measure this by clinical or radicvrro.phic 
rreans. Claimant gave a history of never bcinq completely 
symptom-free from back pain since his original injury in 
July 1974. Dr. Hazel felt that claimant 1 s present condition 
was probably an aggravation of th~t industrial injury. 

Dr. Harold Higley, in September 1976, while claimant 
was hospitalized by Dr. Ho, diagnosed a chronic lumbosc::tcral 
strain, associated anxiety and depression, a personality 
type which was passive-agressive, and associated psychophysio­
logic gastrointestinal system reaction. Claimant had been 
hcispitalized by Dr. Ho for bedrest, pelvic traction, physical 
therapy, including acupuncture. Dr. • Ho opined claimant's 
emotional factors were a secondary problem with claimant ana 
fe 1 t a myelogram was not warranted. Dr. Ho felt claj man t 
did have permanent i~pairment and he'must avoid strenuous 
and repetitive use of his back. 

\ 
Also, in September 1976, Dr. Harry Sirounian concurred 

that claimant had chronic l umbosacral strain with no r .:icli cuJop­
athy. He d{d not find any clinical evidence of a herniated 
nucleus·pulposus and did not feel a my~logram was indicated. 
He felt that claimant would need vocational rehabilitation. 

On December 21, 1976, claimant was involved in a;-} 
automobile accident which totalled his pickup and inJured 
his upper and lower back. I 

\ 
\ 

Dr. Ho, in early January i977, reporf~d that c::.aimant 
had completed a course of electro-acupuncture therapy � nd 
transcutaneous nerve stimulation. Howe~er~ claimant continued 

' to have low back pain. Claimant indicated that on Decerriber 
21, 19,76 he had been involved in an a utcrnobi\le accident and 
he felt worse after that incident than he did before. Dr. 
Ho felt that claimant continued to have low 6ack. pain as a 
result ·of his auto accident and that his condition in relation 
to the industrial injury was stationary. He }ated the 
impairment of the· spine as 21.5% of the whole\man. 

• I 
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m
In May 1976, Dr. Thad  tanford reported claimant had

been having increasing difficulty with low back pain i'adiating
into the left leg and had been unable to work. Claimant
indicated he had continued to work as a bander operator and
he had continuing intermittent back pain.

Dr. Robert Ho, in June 1976, diagnosed a chronic lumbo­
sacral strain. ' Claimant also complained of stomach aches
which were associated with ulcers for approximately the last
two to three years.

In  eptember 1976, Dr. Jonn Hazel found that claimant
presented "a diagnostic enigma". He felt claimant probably
had a degenerative intervertebral disc disease although he
could not see nor measure this by clinical or radiographic
means. Claimant gave a history of never being completely
symptom-free from back pain since his original injury in
July 1974. Dr. Hazel felt that claimant's present condition'
was probably an aggravation of that industrial injury.

Dr. Harold Higley, in  eptember 1976, while claimant
was hospitalized by-Dr. Ho, diagnosed a chronic lumbosacral
strain, associated anxiety and depression, a personality
type which was passive-agressive, and associated psychophysio-
logic gastrointestinal system reaction.' Claimant had been
hospitalized by Dr. Ho for bedrest, pelvic traction, physical
therapy, including acupuncture. Dr.-Ho opined claimant's
emotional factors were a secondary problem with claimant and
felt a myelogram was not warranted. Dr., Ho felt clai.mant
did have permanent impairment and he'must avoid strenuous
and repetitive use of his ba.ck.

Also, in  eptember 1976, Dr. Harry  irounian concurred
that claimant had chronic lumbosacral strain with no radiculop­
athy. He did not find any clinical evidence of a herniated
nucleus■pulposus and did not feel a myelogram was indicated.
He felt that claimant would need vocational rehabilitation.

m

■ On December 21, 1976, claimant was involved in an
automobile accident which totalled his p'ickup and inj.ured 
his upper and lower back. . \

\Dr. Ho, in early January 1977, report^ed that claimant
had completed a course of electro-acupuncture therapy.and
transcutaneous nerve stimulation. PIowever,\ claimant continued
to have low back pain. Claimant indicated that on DecemlDer
21, 1976-he had been involved in an autcrnobi^le accident and.
he felt worse after that incident than he di'd before. Dr.
Ho felt that claimant continued to have low back pain as a
result of his auto accident and that his condition in relation
to the industrial injury was stationary. He rated the
impairment of the spine as 21.5% of the whole \man.
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February 1977~ claimant attended a Disability Preven-. 
tion Center program. He complained of pain in the low back 
and pain in both. legs. Their diagnosis in a.ddi tion to ,the 
chronic lumbosacral sprain was an anxiety reaction, psychcphy­
siologic gastrointestinal:system reaction, hypercholesterol2mia 
and mild obesity. Dr. Carl Holm, medical examiner, concluded 

that claimant had a vocational handicap because of the lack 
of marketable skills within his physical and psychological 
limitations. He felt claimant had a capacity for light to 

· rredi um work. Claimant was referred to the Vocational RchalJiLi­
tation Division for the establishment of an ed~cational 
program and implementation of a vocational plan. 

On April 27, 1977, Dr. Ho reported that claimant continued 
to complain of low back pain and indicated th~l t it was at 
about the same level as it had been in February 1977. He 

·opined that claimant 1 s condition was stationary and that 
.claimant had perrnane.nt partial impairment of the function of 
his back. He noted that claimant may require additional 
palliative treatment in the future. 

On April 18, 1977, claimant was interviewed by a vocational 
counselor. Claimant indicated he Had worked as a greenchain 
puller in a lumber mill, a truck driver, and a foundry 
worker. He stated he had a tenth grade education and obtained 
a GED. In May 19 7 7, claimant began a vocational rehabili ta-
tion program with_ a vocational goal of becoming a radio/T.V. 
repairman. Claimant became dissati·s fie cl with this pro0ram; 
consequently his training program was changed to a cumpute( 
program. 

Dr. Ho, in August· 1977, reported that claimant had an 
.aggravation of his chronic lumbosacral strain and myositis. 
He prescribed a transcutaneous nerve stimulator and othe~ 
forms of physical therapy to reduce claimant's symptoms. By 
November 1, 1977, Dr. Ho reported claimant's condition was 
s·tationary and no further treatment was planned at that 
time. 

In J°'ly 1978, claimant returned to Dr. Ho complaining 
of recurrent low back pain which had worsened for about the 
last two to triree weeks. Claimant reported that movements 
of the low back or sitting for prolonged periods of time 
increased his back pain- Dr. Ho again prescribed manipulative 
treatment and .other physical therapy measures. On September 
29, 1978, Dr. Ho reported that he. discontinued treatment and 
that claimant's qmai tion again appeared to be stationary. 

Claimant's vocational rehabilitation program was terminated 
effective· October 2 7, 19 7 8. 
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In February 1977, claimant attended a Disability Preven­
tion Center program. He complained of pain in the low back
and pain in both. legs. Their diagnosis in addition to ,the
chronic lumbosacral sprain was an anxiety reaction, psychcphy-
siologic gastrointestinal.system reaction, hypercholesterolemia
and mild obesity. Dr. Carl Holm, medical examiner, concluded

that claimant had a vocational handicap because of the lack
of marketable skills within his physical and psychological
limitations'. He felt claimant had a capacity for light to 
medium work. Claimant was referred to the Vocational Rehabili­
tation Division for the establishment of an- educational
program and implementation of a vocational plan.

On April 27, 1977, Dr. Ho reported that claimant continued
to complain of low back pain and indicated that it was at 
about the same level as it had been in February 1977. He
opined that claimant's condition was stationary and that
claimant had permanent partial impairment of the function of
his back. He noted that claimant may require additional
palliative treatment in the future.

On April 18, 1977, claimant was interviewed by a vocational
counselor. Claimant indicated he had worked as a greenchain
puller in a lumber mill, a truck driver, and a foundry
worker. He stated he had a tenth grade education and obtained
a GED. In May 1977, claimant began a vocational rehabilita­
tion program with a vocational goal of becoming a radio/T.V.
repairman. Claimant became dissatisfied with this program;
consequently his training program was changed to. a computer
program.

€
Dr. Ho, in August' 1977, reported that claimant had an

.aggravation of his chronic lumbosacral strain and myositis.
-He prescribed a transcutaneous nerve stimulator and other
forms of physical therapy to reduce claimant's symptoms. By
November 1, 1977, Dr. Ho reported claimant’s condition was
stationary and no further treatment was planned at that
time.

In July 1978, claimant returned to Dr. Ho complaining
of recurrent low back pain which had worsened for about the
last two to three weeks. Claimant reported that movements
of the low back or sitting for prolonged periods of time
increased his' back pain- Dr. Ho again prescribed manipulative
treatment and other physical therapy measures. ' On  eptember
29, 1978, Dr. Ho reported that he. discontinued treatment and
that claimant's cpndition again appeared to be stationary.

Claimant's vocational rehabilitation program was terminated
effective October 27, 1978.

m
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Second Determination Order, uated November 20, 1978, 
awarded claimant additional temporary total disability 
compensation from April 17, 1976 through October 27, 1978 
and compensation equal to 64° for 20% unscheduled disability 
for his low back injury. 

In January 1979, claimant returned to Dr. Ho for a re­
evaluation. Claimant indicated to Dr. !lo he felt about the 
same.as he did in September 1977. Claimant stated he had 
dropped out of the computer programing course because of an 
inability to study. Claimant said he was not using his back_ 
support or taking any analgesics. However, he indicated he 
was continuing to use his transcutaneous nerve stimulator. 
Claimant said he experienced a catch in his low back once in 
a while. Dr. Ho felt that claimant's condition was approxi­
mately the same, or "possibly" a little worse than it had 
been in September 1978, but claima.nt's condition remained 
stationary and no additional treatment was planned. He 
released claimant to return to sedentary work in the mill. 

In February 1979, Dr. Ho reported claimant returned to 
him complaining of increased pain. He begcin electroacupunct.ure 
therapy. In March 19 79, Dr.\ Ho reported the treatrnen t he 
was giving claimant was palliative rather than curative. He 
f~lt that claimant's present condition represented an exacerba­
tion of his chronic problem caused by his industrial injury. He 
did not feel that claimant was capable of regular employrnen L 
Dr. Ho did indicate "in his stationary condition,his capabil­
ities of handling a job are quite limited to what might be 
sedentary''. Dr. Ho did not feel claimant's condition was 
stationary·at that time and_ asked that the claim be reopened. 

At-the hearing claimant testified that he has pain in 
his low back which radiates down his legs. He stated he is 
ru1able to lift, twist, or to turn, to stoop or to bend, or 
to sit for any length of time· and can walk only short distances. 
He indicated he uses Darvon and wears his back brace occasion-
ally. Claimant stated he can no longer drive machinery 
because of the bouncing involved. Further, he stated that 
he has limited his day-to-day personal activities. Claimant 
indicated he attempted to work in a grocery store, but quit 
that job because it entailed too much lifting and stretching, 
which increa~ed his back pain. Claimant stated that he 
changed his vocational rehabilitation program because the 
lifting and repairing ~-V- sets hurt his back. He indicated 
he did not complete the-courses in computer programing 
because of financial difficulties. At the time of the 
hearing, claimant was working as a desk clerk in a hotel. 
He indicated thii did not require lifting and that he was 
allowed to sit or stand as he desired. Claimant has a 10th 
grade, education with a GED. Claimant's past work experi r:,nce 
has been as an orderly in a nursing ho_me, aluminum plant 
worker, receiving clerk, farm laborer and truck driver. 
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9
A.  econd Determination Order, dated November 20 , 1978 ,

awarded claimant additional temporary total disability
compensation from April 17, 1976 through October 27, 1978
and compensation equal to 64^ for 20% unscheduled disability
for his lov7 back injury.

In January 1979, claimant returned to Dr. Ho for a- re- 
evaluation. Claimant indicated to Dr. Ho he felt about the
same.as he did in  eptember 1977. Claimant stated he had
dropped out of the computer programing course because of an
inability to study. Claimant said he was not using his back^
support or taking any analgesics. However, he indicated he
was continuing to use his transcutaneous nerve stimulator.
Claimant said he experienced a catch in his low back once in 
a while. Dr. Ho felt that claimant’s condition was approxi­
mately the- same, or "possibly" a little worse than it had
been in  eptember 1978, but claimant's condition remained
stationary and no additional treatment was planned. He
released claimant to return to sedentary work in the mill.

In February 19
him complaining of
therapy. In March
was giving claimant
felt that claimant’
tion of his chronic
did not feel that c
Dr. Ho did indicate
ities of handling a
sedentary". Dr. Ho
stationary■at that

79, Dr. Ho reported claimant returned to
increased pain. He began electroacupuncture
19 79 , Dr.*" Ho reported the treatment he
was palliative rather than curative. He

s present condition represented an axacerba-
problem caused by his industrial injury. He
laimant was capable of regular employment.
"in his stationary condition his capabil-
job are quite limited to what might be
did not feel claimant's condition was
time and asked that the claim be reopened.

At ■ the hearing claimant testified that he has pain in
his low back which radiates down his legs. He stated he is 
unable to lift, twist, or to turn, to stoop or to bend, or
to sit for any length of time' and can walk only short distances.
He indicated he uses Darvon and wears his back brace occasion­
ally. Claimant stated he can no longer drive machinery
because of the bouncing involved. Further, he stated that
he has limited his day-to-day personal activities. Claimant
indicated he attempted to work in a grocery store, but quit
that job because it entailed too much lifting and stretching,
which increased his back pain. Claimant stated that he
changed his vocational rehabilitation program because the
lifting and repairing T.V. sets hurt his,back. He indicated
he did not complete the-courses in computer programing
because of financial difficulties. At the time of the
hearing, claimant was working as a desk clerk in a hotel.
He indicated this did not require lifting and that he was
allowed to sit or stand as he desired. Claimant has a 10bh
grade•education with a GED. Claimant's past work experience
has been as an orderly in a nursing home, aluminum plant
worker, receiving clerk, farm laborer and truck driver.
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Referee found; (1) that the November 2.0, 1978 
-Determination Order 11 cor-rectly terminated the claim"; { 2) 
that claimant was en-titled to temporary total disability 

·compensation from February 8, 1979 to April 17, 1979, the 
date he was again employed as a hotel desk clerk; (3) that based 
on the . limitations· imposed on claimant he had los·t a larger 
portion of his wage earning capacity than that awarde~ by 
the Determination Order, mailed' November 20, 1978; and (4) 
the Refe;ree did not find that claima·nt was entitled to· any 
compensation in January 1979 because he had not established 
that. he ·was unable to work because of his industria.l injury. 
Tl1,erefore, in lie_u· of that award, the Referee granted c'laiman t 
an award of compensation equal_to 208° for 65% unscheduled 
d~sability for his low back injury. 

,BOARD ON DE NOVO REVIEW 

The Board, after de novo review,_ modifies the Referee's 
order. The medical evidence -indicates that claimant has a 
chronic lumbosacral strain and could not return to his 
previous employment or to similar employment. Claimant is 
capable. of medium to light work. He has a 10th grade education 
and has obtained a ~ED. Further, he enr9lled in t~o vocational 
rehabilitation programs, neither of which was completed. 
The ·Board, after reviewing all the evidence in this case, 
finds that the award granted by the Referee is excessive. 
Based on the same evidence, the Board finds· cL1imant is 
entitled to an award of compensation equal to 96° for 30% ii 
unscheduled disability in lieu of all previous awards of 
unscheduled qisability. 

The ·Board finds that claimant is not entitled to any 
additional temporary total disability compensation. The 
medical evidence does not ·support the Referee's finding on 
that .issue. Claimant did experience a flare-up of -~is 
condition in February 1979 and received palliative care from­
Dr. Ho for this condition. Claimant did not establish any 
worsening of the underlying. con di tton entitling him to 
additional temporary total disability compensation. 'rherefore, 
the Bo~rd reverses the Referee on that issue. 

ORDER 

The ·Refe::-ee's order, dated December 17, 1979; is modified. 
I ·--- --- .• ·-. ··--·-·· .. _._ ------ • 

That portion of the Referee's order which granted • 
· .· 'claima~t an award of temporary total disability compensation 

from. February 8, l.979 through April 16, 1979 and granted him 
an award of compe'nsation equal to 208° for 65% unscheduled 
disability for his low back condition in lieu of that granted 
by the Detennination Order .of November 20, 197 8 is .reversed. 
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The Referee found: (1) that the November 2,0 ^ 1978
Determination Order "correctly terminated the claim"; (2)
that claimant was entitled to temporary total disability
compensation from February 8, 1979 to April 17, 1979, the
date he was again employed as a hotel desk clerk;(3) that based
on the .limitations imposed on claimant he had lost a larger
portion of his wage earning capacity than that awarded by
the Determination Order, mailed- November 20 , 197 8; and (4)
the Referee did not find that claimant was entitled to' any
compensation in January 1979 because he had not established
that.he was unable to work because of his industrial injury.
Therefore, in lieu of that award, the Referee granted claimant
an award of compensation equal to 208° for 65% unscheduled
disability for his low back injury.

.BOARD ON DE NOVO REVIEW

The Board, after de novo review,, modifies the Referee's
order. The medical evidence indicates that claimant has a
chronic lumbosacral strain and could not return to his
previous employment or to similar employment. Claimant is
capable, of medium to light work. He has a 10th grade education
and has obtained a GED. Further, he enrolled in two vocational
rehabilitation programs, neither of which was completed..
The Board, after reviewing all the evidence in this case,
finds that the award granted by the Referee is excessive.
Based on the same evidence, the Board finds claimant is
entitled to an award of compensation equal to 96° for 30% 
unscheduled disability in lieu of all previous awards of
unscheduled disability.

The Board finds that claimant is not entitled to any
additional temporary total disability compensation. The
medical evidence does not ’support the Referee's finding on
that .issue. Claimant did experience a flare-up of his
condition in February 1979 and received palliative care from-
Dr. Ho for this condition. Claimant did not establish any
worsening of the underlying•condition entitling him to
additional temporary total disability compensation. Therefore,
the Board reverses the Referee on that issue.

ORDER
The Referee's order, dated December 17, 1979> is modified.

That portion of the Referee's order which granted
claimant an award of temporary total disability compensation
from. February 8, 1979 through April 16 , 1979 and granted him
an award of compensation equal to 208° for 65% unscheduled
disability for his low back condition in lieu of that granted
by the Determination Order of November 20, 1978 is .reversed.

m

m
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is hereby granted an award-of compensation 
equal to 96 ° for 30 % unschedulecl disability for: his Im•: back 
injury. This award is in lieu of all previous awards cf 
unscheduled disability for this injury. The remainder of 
the Referee's order is affirmed. 

WCB CASE NO. 77-2897-E 

OLIVER HANNA, CLAIMANT 
Ben Lombard, Jr., Claimant's Atty. 
Lindsay, Nahstoll, Hart & Krause, 

Employer's Attys. 
Order on· Remand 

June 20, 1980 

On June 30, 1978, the Referee ordered claimant's 
aggravation claim accepted and remanded it to McGrew 
Brothers, Inc. And Argonaut Ins., Co., (Argonaut) for 
payment of compensation and benefits provided for by law; 
ordered Argonaut to make the necessary adjuBtment with 
Employee Benefit Insurance Company (EBI) for such paj'ments 
it had made pursuant to an Order Designated Paying Agent; 
ordered Argonaut to pay the ·expert witness fee and expenses 
incurred by Dr. Weinman bec~use of his attendence at the tLlaring 
.as a witness; and ordered Argonaut to pay claimant's 
attorney a fee. The Board in its Order of Revi·ew, dated 
May .31, 1979, affirmed· the Referee's order. An appeal was 
filed by Argonaut with the Court of Appeals.· · 

The Court of Appeals, in an opinion dated ,"Janu..:.ry 28, 1980, 
held claimant's claim was not barre_d by his failure to appeal 
Argonauts denial of his claim and·that claimant had proven 
~n aggravation of his 1972 back injury. Howev~r, the Court 
found Argonaut did not have to pay the expert witnes~-. fee and 
expenses of Dr. Weinman. It fourid Dr. Weinman was EBI's 
witness and his fee and expenses were its responsibility. 
The Court affirmed the award of attorney's fee. On May 29, 
1980, the Judgment and Mandate was issued. 

The Board, r,ursuant to the Judgment and Mandate, mod:..::ies 
its Order on Review. The Board reverses that portion of the 
Referee's order which ordered Argonaut to- p_ay Dr. Weinman' s 
expert witness fee and his expenses. The r,emainder of the 
Referee's order is affirmed. \ 

\ 

- IT IS SO ORDERED. 
\ 
\ 

. ' 
-sos-

Claimant is hereby granted an award of compensation
equal to 96"^ for 30% unscheduled disability for his lov; back
injury. This award is in lieu of all previous awards cf 
unscheduled disability for this injury. The remainder of
the Referee’s order is affirmed.

WCB CA E NO. 77-2897-E

OLIVER HANNA, CLAIMANT
Ben Lombard, Jr., Claimant's Atty.
Lindsay, Nahstoll, Hart & Krause,
Employer’s Attys.

Order On Remand

June 20, 1980

On June 30, 1978, the Referee ordered claimant's
aggravation claim accepted and remanded it to McGrew
Brothers, inc. And Argonaut Ins., Co., (Argonaut) for
payment of compensation and benefits provided for by law;
ordered Argonaut to make the necessary adjustment v/iuh
Employee Benefit Insurance Company (EBI) for such payments
it had made pursuant to an Order Designated Paying Agent;
ordered Argonaut to pay the expert witness fee and expenses
incurred by Dr. Weinman because of his attendence at the rearing
as a witness; and ordered Argonaut to pay claimant's
attorney a fee. The Board in its Order of Review, dated
May .31, 1979, affirmed the Referee's order. An appeal was
filed by Argonaut with the Court of Appeals.'

The Court of Appeals, in an opinion dated January 28, 1980,
held claimant's claim was not barred by his failure to appeal
Argonauts denial of his claim and 'that claimant had proven
an aggravation of his 1972 back injury. However, the Court
found Argonaut did not have to pay the expert witness fee and
expenses of Dr. Weinman. It found Dr. Weinman was EBI's
witness and his fee and expenses were its responsibility.
The Court affirmed the award of attorney's fee. On May 29,
1980, the Judgment and Mandate was issued.

The Board, pursuant to the Judgment and Mandate, modifies
its Order on Review. The Board reverses that portion of the
Referee's order which ordered Argonaut to pay Dr. Weinman's
expert witness fee and his expenses. The remainder of the
Referee's order is affirmed.

. IT I  O ORDERED. \
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WCB CASE NO. 79-4296 

DONE. HELVIE, CLAIMANT 
Pozzi, Wilson, Atchison-, Kahn 

& O'Leary, Claimant 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
R~quest for Review by Claimant 

June 20, 1980 

·claimant seeks Board review of the Referee's order 
which affirmed the denial of his cL::iim for an aggravation of 
his pre-existing coronary artery disease. 

FACTS 

The Board finds- the facts in the Referee's Opini,.m an<.'. 
Order are correct and adopts th~m. A copy of the Referee'~ 
Opinion and Order is attached to this order. 

BOARD ON DE NOVO REVIEW 

Based on· the Board I s de novo review in this case, .the 
Board modifies the Referee's order. The preponderance of 
the medical evidence in this case supports a finding that 
claimant experienced a temporary worsening with a narrowing 
of his coronary arteries and a temporary worsening of his 
angina. Claimant experienced ·a temporary aggravation of his 
underlying-coronary artery disease due to his body 1 s reaction 
to the blow to the chest. Claimant's emotional status, i.e. , 
he felt he was having another heart attack, after this 
incident resulted in a temporary narrowing of his coronary . 
arteries. Therefore, the Board finds this temporary worsening 
terminated when claimant was released from the hospital. 
The Fund.' s denial is reversed to this extent and it is 
o_rdered to accept and pay comper:sation and other benefits 

for claimant's claim £or a temporary worsening of the · under­
lying coronary artery disease and angina up to the date he 

.was released from the hospital. · The Board finds the prepon­
derance of the evidence does not establish that claim,,nt I s 
underlying coronary heart disease and anginQ were materially 
and permanently aggravated.by this injury. 

ORDER 

The Referee's orde~, dated November 13, 1979, is modified. 

The State Accident Insurance Fund's denial is reversed 
to the extent that claimant has proved a temporc.1ry agqravation 
of his underlying coronary artery disease and an(:rina ,J,d the 
claim for that condition is remanded to it for acceptance 
and payment of compet1sation consistent with the Board's 
findings on de novo review. Claimant's attorney is granted 
a fee of $200 for partially prevailing on overcoming the 

·:-----_denial. _ 
-506-

DON E. HELVIE, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

'Claimant seeks Board review of the Referee's order
which affirmed the denial of his claim for an aggravation of
his pre-existing coronary artery disease.

FACT 

The Board finds' the facts in the Referee's Opinion and
Order are correct and adopts them. A copy of the Referee'o
Opinion and Order is attached to this order.

BOARD ON DE NOVO REVIEW

WCB CA E NO. 79-4296 June 20, 1980

#

Based on the Board's de novo review in this case, the
Board modifies the Referee’s order. The preponderance of
the medical evidence in this case supports a finding that
claimant experienced a temporary worsening with a narrowing
of his coronary arteries and a temporary worsening of his
angina. Claimant experienced 'a temporary aggravation of his
underlying coronary artery disease due to his body's reaction
to the blow to the chest. Claimant's emotional status, i.e.,
he felt he was having another heart attack, after this
incident resulted in a temporary narrowing of his coronary
arteries. Therefore, the Board finds this temporary worsening
terminated when claimant was released from the hospital.
The Fund's denial is reversed to this extent and it is
ordered to accept and pay compensation and other benefits

0

for claimant's claim.for a temporary worsening of the ‘under­
lying coronary artery disease and angina up to the date he 
was released from the hospital. • The Board finds the prepon­
derance of the evidence does not establish that claimant's
underlying coronary heart disease and angina were materially
and permanently aggravated by this injury.

ORDER
The Referee's order, dated November 13, 1979, is modified

The  tate Accident Insurance Fund's denial is reversed
to the extent that claimant has proved a temporary aggravation
of his underlying coronary artery disease and angina ..nd the 
claim for that condition is remanded to it for acceptance
and payment of compensation consistent with the Board's
findings on de novo review. Claimant's attorney is granted
a fee of $200 for partially prevailing on overcoming the
denial. ... • m
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CASE NO. 78-6361 

ALMERON W. HINTON, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
Cheney & Kelley, Employer's Attys. 
Request for Review by Employer 

June 20, 1980 

The employer seeks Board review of the Referee•~ order 
which granted claimant an awacd of compensation equal to 32° 
for 10% unscheduled disability in addition to the August 1, 
1978 Determination Order award of compensation and granted 
claimant's attorney a fee out of this increased compensation. 
The employer contends claimant·is not ~ntitled to this 
additional award of compensation. 

FACTS 

On November 17, 1977, claimant, a 52-yi.::ar-old loader 
operator with this employer, was struck in the: head, right 
eye and face by a haul back cable which had broken. D.!'.'. 
Bryce Young diagnosed this injury as an inferior and superior 
orbital laceration of the skin and trJumatic contusion of 
the globe "O.D. with dislocation of lens and shallowL1~; of 
A.C. superiorly". 

Dr. Young, in December 1977, reported claimant's -,:isual 
acuity of the right eye was "O. D. Hand Motion only, 0. ~3. 
20/20". He found a mild iritis present, shallowing of the 
anterior chamber superiorly with dislocation of the lens, 
and prolapse of the vitreous anteiior to the lens. ~here 
were also scattered retinal hemorrhages pres8nt. In Fcbrua~~y 
1978,· Dr. Young, released cl~imant to moaified work 0s of 
January 2, 19 7 8, but this later was chan9ed to regular work. 
He reported claimant had lost almost 100% of the useful 

. vision in the right eye. 

. On March 28, 1978, Dr. Gordon Leitch diagnosed: "O.D. 
Dilated fixed pupil Secondary to Trauma Vitre6us in O.D. 
ant_erior chamber, 0. D. Macular hold, rear of retina, ?O. D . 

. Disc Pallor, O.U. Refractive Error''. He felt claimant's 
condition was medically st~tionary. 

The clajm was initially closed by a Determination 
Order~ dated August 1, 1978, which awarded claimant temporary 
total disability compensation and compensation eq·ual to 100 % 
loss.of the right eye. · 

In October 1978, Dr. L. L. Koorenny, an optometrist, 
reported the right eye was "dead" for all visual intent and 
had no chance of ·improvem~nt of function. Dr. Koorenny, in 
August 1979, reported claimant had a dull ache in the right 

. _ ~YE:_: ____ f:Ie .~?ted binocular vision was not ·possible and claimant 
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m

ALMERON W. HINTON, CLAIMANT
Welch, Bruun & Green, Claimant’s Attys.
Cheney & Kelley, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the Referee's order
which granted claimant an award of compensation equal to 32°
for 10% unscheduled disability in addition to the August 1,
1978 Determination Order award of compensation and granted
claimant's attorney a fee out of this increased compensation.
The employer contends claimant is not untitled to this
additional award of compensation.

FACT 

On November 17, 1977, claimant, a 52-year-old loacicr
operator with this employer, v/as struck in the head, right
eye and face by a haul back cable which had broken. Dr.
Bryce Young diagnosed this injury as an inferior and superior
orbital laceration of the skin and traumatic contusion of
the globe "O.D. with dislocation of lens and shallowing of
A.C. superiorly".

Dr. Young, in December 1977, reported claimant's visual
acuity of the right eye was "O.D, Hand Motion only, O. .
20/20". He found a mild iritis present, shallowing of the 
anterior chamber superiorly with dislocation of the lens,
and prolapse of the vitreous anterior to the lens. There
were also scattered retinal hemorrhages present. In February
1978, Dr. Young, released claimant to modified work as of
January 2, 1978, but this later was changed to regular work.
He reported claimant had lost almost 100% of the useful
vision in the right eye.

On March 28, 1978, Dr. Gordon Leitch diagnosed: "O.D. 
Dilated fixed pupil  econdary to Trauma Vitreous in O.D.
anterior chamber, O.D. Macular hold, rear of retina, ?0.D.
Disc Pallor, O.U. Refractive Error". He felt claimant's
condition was medically stationary.

The claim was initially closed by a Determination
Order^ dated August 1, 1978, which awarded claimant temporary
total disability compensation and compensation equal to 100%
loss of the right eye.

In October 1978, Dr. L. L. Koorenny, an optometrist,
reported the right eye was "dead" for all visual intent and
had no chance of 'improvement of function. Dr. Koorenny, in
August 1979, reported claimant had a dull ache in the right
eye_. __ He noted binocular vision was not possible and claimant
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no depth per·ception. He £el t an affect of claimant's 
loss of stereoscopic function would reduce reading time and 
cause fine tasks of hand and eye coordination to be less 
functionally performed and would increase nervous tension 
under conditions of stress where eye use of maximum efficiency 
was necessary. Dr. Koorenny attributed a reduction of 
dri~ing in snow, rain, and at night to cl1e loss of usable 

. vision in the right eye. In response to claimant's reported 
headaches, he felt these were attributable to either increased 
load of vision of one eye with more visual fati0ue or possibly 
cranial scar tissue forming in the area where the blow to 
the head occurred. He could not attribute any alleged 
personality changes to claimant 1 s loss of vision. He felt 
such activities.as hunting, shooting and hiking would be 
.restricted with the loss of vision zmd might cause some 
depression. 

Claimant returned to work on January 3, 10 7 8 for this 
employer and at the time of the hearing was still working &s 
a loader operator. He said he can·only read or watch tele­
vision. for short periods of time:· Claimant indicates his 
eyes get irritated and he is more tempermentc,l and moody. 
He says ·his eyes are sensitive to, light and dust. H.c says 
he gets .headacties. He can no longer hu.nt and .. does not dri vc · 
at night·. . However, claimant is . cµJ le to work ful 1 time and 
overtime ·when available. He.works as many hours now as 
prior to his injury. Claimant has an 8th grade education ·. 
·and has worked mainly in sawmills and in togging. ClLliIT)ant' 
worked,in the spring of 1978.as a ~echanic. 

• ' •I !·· ··-·,-. -· 
. ! ~ ' 

.. ·· . The ·Rete·ree found the. evidence ·supported· certain of . 
'.' c:::laiman·t' s· .problems in addi tio:1 to the. loss of acuity· to tho.:~ 

.. , · .right eye· 'and its .:accompanying loss of depth ,perception; . 
_f ,· :":: Based. 6n ·the evidence, .the Referee .found the unusual. fatig'ue~ 

':: of· .. th_e-: ],.~ft. eye, the irritability, ~nd sensi ti:vi ty to light . 
·: .. · :,. as::well a·s the headaches and· the dull ache of 'the ri(Jht .eye· 

, . . \je:r:-e:· cbn'di tions which resulted. iri :·claimant los {ng sone :·of .. ' 
·~· ~fiis··~ag~ ~arning'capacity. Theiefoie; ihe Refei~.e ~ranted· 
.. claimant an . award of additional·. compensation ·equal to 32 ° 

... /. for 10%' .. unscheduled di~ability ,rnci 'c:rranted clai.~ant's· ·atto.rney 
... ·· ·.· a ·,'fe~.;ciutl of, the increased compensation."· 

'' ~ . ,, 
'·,'! . .. 

·, I• ' •' 

: • ~· ~ • ''t 
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had no depth perception. He felt an affect of claimant's
loss of stereoscopic function would reduce reading time and
cause fine tasks of hand and eye coordination to be less
functionally performed and would increase nervous tension
under conditions .of stress where eye use of maximum efficiency
was necessary. Dr, Koorenny attributed a reduction of
driving in snow, rain, and at night to tlie loss of usable
.vision in the right eye. In response to claimant's reported
headaches, he felt these were attributable to either increased
load of vision of one eye with more visual' fatigue or possibly
cranial scar tissue forming in the area where the blow to 
the head occurred. He could not attribute any alleged
personality changes to claimant's loss of vision. He felt
such activities as hunting, shooting and hiking would be 
.restricted with the loss of vision and might cause some
depression.

Claimant returned to work on January 3, 197 8 for this
employer and at the time of the hearing was still working as
a loader operator. He said he can only read or watch tele­
vision . for short periods of timel' Claimant indicates his
eyes get irritated and he is more,tempermental and moody.
He says his eyes are sensitive to-light and dust. He says -
he gets .headaches. He can no longer hunt and..does not drive
at night'. . However, claimant is.£^le to work full time and
overtime when available. He.works as many hours now as
prior to his injury. Claimant has an 8th grade education
and has worked mainly in sawmills and in logging. Claimant'
worked ;in. the spring of 1978.as a mechanic.

The -Referee found the'.evidence supported'certain'.of
claimant ‘ s-.problems in addition to the. loss of acuity'to the
.right- eye' and its .‘accompanying loss of depth .perception.'
Based, on,'the evidence, .the Referee -found the unusual- fatigue..

: of'••'the-ylef t • eye, the irritability and sensitivity to light •
as-well as -the headaches 'and ■ the dull ache of'the, right .eye ■
.were; conditions which resulted . in : claimant losing some-'of..'
:His;'wage earning-'capacity. Therefore, -.the Referee granted'
'claimant an award of additional-, compensation equal to 32°
for- 10%'..unscheduled disability and 'granted claimant's -attorney
a ;fee. out'.of . 'the increased compensation.' . • . . •

m
.-508-
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ON DE NOVO REVIEW 

The evidence in this case does not support the awo.rd 
granted _by the Referee. In Russell v. SAIF, 281 Or 353, 

P 2d ___ ( 19 7 8) , the Supreme c·o-urtst a.ted: 

''It appears, howevc r, tho t certain of the 
sequelae such as irritability, nervousness, 
and headaches, if found to be a result of 
the injury to the eye, are just as compen­
sable as the structural damage to the eye 
and the sequela.e which are confined to the 

· eye itself. The proper award for unsched­
uled disability should be determined by 
taking into consideration all sequelae 
·established by the evidence." 

The medical evidence in this case does not S\.,pport c.la.imai,t 's 
contention that all of his complaints of headaches, ~oodiness, 
instability, sensitivity to light and dust, and limitations 
on reading and watching television are limited to his eye 
injury. The Board does not find Dr. Koorenny' s, an optometrist, 
opinion that claimant's loss of eye sight reduces ~is 0bility 
to drive a car, hunt, hike and depression, to be persuasive. 
Claimant has been abJ.e to return to his former job and 
pertorm it in a satisfactory manner. He works z,t it. full 
time and when necessary works overtime. He works just as 
much now as he did prior to this injury. The Doard do·es not 
find claimant has lost any wage earning capacity_ because of 
this :in.jury because the medical evidence does not causally 
relate his current complaints to that injury. 

Even if t'10 Doarc-1 did not so fin,J ;:1nd i: it. l,o_n four~<: ,:L:d,1vl.nt.•~­
corr.rlai;1·ts were related to his c,;yc ,.1ury, it ·wo:.1Jr~ still :,,ver:,,~ ::he 
Fn fer0.e' s onler. Thr" f:oc1.rc": f:inc1s the cvic1cincc in t>;i::; r::asr c:ocs n0t 
establish c la irr1ant h~1s lost ,'lnJ of his wane c::c1rn i:n11 c."lpo.c i t:1 ccr:<:i us(, 
o:: his injury ,:rnrJ his current complF!ints. Thcrefcre, it 1•:on.l,~ ~_;;:iJ 1 
have r.0.verscc1 the Referee's orc',cr-. 

The Referee's order, 
entirety. 

dated novc;:1ber ?7 ·- ' ' revr,:..: .,cd J.n it~ 

The DetGrmination Order dated ~ugust l, J.97~, is restore~ ~nrl ~f­
f inned. 

-509-
, -'···1- --· 

j 

BOARD ON DE NOVO REVIEW

The evidence in this case does not support the award
granted by the Referee. In Russell v.  AIF, 281 Or 353,
P2d___________ (1978), the  upreme Court stated:

"It appears, however, that certain of the
sequelae such as irritability, nervousness,
and headaches, if found to be a result of
the injury to the eye, are just as compen­
sable as the structural damage to the eye
and the sequelae which are confined to the

■ eye itself. The proper award for unsched­
uled disability should be determined by
taking into consideration all sequelae
'established by the evidence."

The medical evidence in this case does not siipport c.laimai'.t's
contention that all of his complaints of headaches, moodiness,
instability, sensitivity to light and dust, and limirations
on reading and watching television are limited to his eye
injury. The Board does not find Dr. Koorenny's, an optometrist,
opinion that claimant's loss of eye sight reduces his ability
to drive a car, hunt, hike and depression, to be persuasive.
Claimant has been able to return to his former job and
perform it in a satisfactory manner. He works at it fu].l
time and when necessary works overtime. He works just as
much now as he did prior to this injury. The Board does not
find claimant has lost any wage earning capacity,because of
this .-injury because the medical evidence does not causally
.-relate his current complaints to that injury.

Even if the Board did not so f■ ncl and if it lian found. cla:mant':- 
complaints v.’cre related to his eye .^.r.jury, it would still reve.r.':*.^ t;To
Referee’s o.rder. The Board finds the eviddnce in th*i-s case does not
establish claimant hi')s lost any of iiis v/aae earni.na capacity because
of his injury and his current complaints. Therefore, it wou.ld stij 1
have reversed the Referee’s order-.

vjRDER ' ■

The Referee's order, dated November 27, 1979,
entiretv.

revnr.3cd in it.'"

The Determination Order dated
firmed.

August 1, .1978, is .restored and af-
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NO. BC 228414 June 20, 1980 

JOHN L. HOLLENBECK, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

·claimant sustained a compensable injury to his ri0l1t leg­
on January 19, 1970 when he tripped over an air hose in th•~ 
ern~1loyer,1 s shop. Claimant suffered a ~racture: of his ricrht 
fibula a·na tibia. He also suf ferc::d corr .. ninuted fracture of th<: 
distal one/third of the tibia. On ~-lay 6, l 9 71, this c _-1.aim wa~ 
clo~ed by a Determination Ord6r which granted claimant compen­
sation equal to 30 degrees for 20% partial loss of the right 
leg and no unscheduled disability. Claimant's ag0ravation 
rights have expired. 

Claimant requested the ~o~rcl, on April 22, 1980, to ex­
ercise its own motion jurisdiction and reo9cn ,his clai~. The 
State Accident Insurance Fund (Fu:1.cl) 02poscd n~opcni •:(r ,7[ 

this claim for time loss, but was unopposed to ~n or~c1· aJ~ow­
ing an additional award if the Evaluation Division felt this 
was warranted. The Fund provided medical rernrts from Dr. 
Steele. 

On April 17., 1980, Dr. Robert Steele opined thot 2laim-
ant's symptoms were not great enough to warrant surgic~l 
correction which would entail a tibial osteotomy. No addi­
tional medical treatment was indicated. He felt that clRim­
ant had a permanent physical impairment of the external 

·rotational· deformity which was causinr; increas·a-1 wear in his 
ankle joint, would decrease his ability to 1,1alk on ro1:c,:h tcr-
ra~n, and perform running and j umpinq acti vi i:ic s. \ 

On May 2, 1980, Dr. Steele cited the development of de-
_gen~rative arthritis in claimant's ankle with narrowins of th€ 
joint space and early osteophyte form~tion, aH the major 
difference between Dr. Cooper's 19.71 exo.mina -::ion and his 
recent examination. 

On May 22, 1980, th~ Board resuested the Evaluation 
D_i vision of the Workers' Compcnsa tion Department to r,-=;view 
this case and make a recommendation on the extent of cL1iJc1c1nt I s 
permanent partial disability. 

The Evaluation _Division, on June 3, 1930, rccorn:!v::ncJec".. 
claimant be· granted additional permanent partial. disRbility­
compensation equal to 22.5 degrees for 15% loss of the right 
leg. 

- The Board concurs in this recommendation. 

ORDER 

' Claimant is hereby granted an additional awar~ of compen-
----~e. ~-i<?_~-~ eq1:1'.1~- !,_<?_ ~~- S __ d_e_grees for 15 i loss of the r i9l1 t leg. 

-510-

JOHN L. HOLLENBECK, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

'Claimant sustained a compensable injury to his ripht leg-
on January 19, 1970 v;hen he tripped over an air hose in the
employer,'s shop. Claimant suffered a fracture of his right
fibula and tibia. He also suffered corrjninuted fracture of the 
distal one/third of the tibia. On May 6, 1971, this claim was
closed by a Determination Order which granted claimant compen-
.sation equal to 30 degrees for 20% partial loss of the right
leg and no unscheduled disability. Claimant's aggravation
rights have expired.

CLAIM NO. BC 228414 June 20, 1980 #

Claimant requested the Doard, on April 22, 1980, to ex­
ercise its own motion jurisdiction and reopen ,his claim. The
 tate Accident Insurance Fund (Fund) opposed reopening of 
this claim for time loss, but v/as unopposed to an order a] Low­
ing an additional award if the Evaluation Division felt this
was warranted. The Fund provided medical reports fron.'. Dr.
 teele.

On April 17., 1980, Dr. Robert  teele opined that claim­
ant's symptoms were not great enough to v/arrant surgical
correction which v/ould entail a tibial osteotomy. No addi­
tional medical treatment was indicated. He felt that claim­
ant had a permanent physical impairment of the external
rotational•deformity which was causing increased wear in his
ankle joint, vrould decrease his ability to v;alk on rough ter­
rain, and perform running and jumping activities, \

On May 2, 1980, Dr.  teele cited the development of de­
generative arthritis in claimant's ankle with narrowing of the
joint space and early osteophyte formation, as the major
difference between Dr. Cooper's 1971 examination and his
recent examination.

%

• On May 22, 1980, the Board requested the Evaluation
Division of the Workers' Compensation Department to review
this case and make a recommendation on the extent of claimant's
permanent partial disability.

The Evaluation Division, on June 3, 1930, recommended
claimant be' granted additional permanent partial, disability •
compensation equal to 22.5 degrees for 15% loss of the right
leg.

• The Board concurs in this recommendation.

ORDER
fClaimant is hereby granted an additional award of compen

.sation.equal to 22.5 degrees for 15% loss of the right leg.
■ ................. -510-
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CASE NO. 
WCB CASE NO. 

ROBERT D. JOHNSON, CLAIMANT 

80-3866 
80-3867 

Allan H. Coons, Claimant's Atty. 
Keith D. Skelton, Employer 1 s Atty. 
Own Motion Order 

June 20, 1980 

Claimant sustained a compensable injury on September 23, 
197 2, to his back. The claim was initially closed b}' a 

'Determination Order dated June 4, 1973, which granted an 
award of temporary total disability compensation and comper.satic,1. 
equal to 32° £or 10% -unscheduled ~isability for his back 
injury. Claimant's aggravation rights have expired. 

In October 1979, Dr. John Lott reported that on July 2a, 
1979, claimant had been picking up wet sawdust and experiE-nced 
back pain. Dr. Smith, in_ December 1979, reported claimant 
had two previous lumbar laminectomies He felt claimant had 
continuing back and lower extremity pain probably related to 
post-operative chan·ges associated with the two 3urgeries. Dr. 
Smith felt claimant's condition had worsened and that he was 
in need of· hospitalization and a myelogram. 

On January 9, 1980, a myelogram was performed. It was 
interpreted ,s revealing a shallow extradural defect at L4-5 
on the right which was consistent with a surgical de~ectto 
an area of spondylosis. Dr. Smith concurred and felt 
claimant should be referred to an orthopedic surgeon for 
possible surgery. 

Liberty Mutual {Liberty), on March 10, 1930, advised 
claimant his aggravation rights had expired and that claimant 
was entitled to continuing medical care. 

Dr. N.J. Wilson, is April 1980, opined claimant's 
symptoms were related to mechanical low back instability, 
based upon degenerative disc· disease and settling causing 
n~rve root irritation. He felt claimant would benefit from 
a t~o-level fusion and scheduled it for May 9, 1980. 

On April 22, 1980, claiuant, by nnd through his attorney, 
requested a heaLing on Liberty's de facto denial and ~lle0ed 
he was entitled to medical· treatment, temporary total 
diiability compensation, penalties and attorney fee~· for 
Liberty's delay and resistance. The date of the injury was 

· alleged to be July 28, 1979. Also, on April 22, 1980, 
claimant, by and ·through his attorney, filed another request 
for hearing raising the de facto and written denial of March 
lO, 1980, contending claimants condition had become aggravated. 
A second request for hearing was filed on April 30, i980 
dealing with the March 10, 1980 denial .. 

-511-

WCB CA E NO. 
WCB CA E NO.

80-3866
80-3867

June 20, 1980

ROBERT D. JOHN ON, CLAIMANT
Allan H. Coons, Claimant's Atty.

, , Keith D,  kelton, Employer's Atty,
Own Motion Order

Claimant sustained a compensable injury on  eptember 23,
1972, to his back. The claim was initially closed by a

' Determination Order dated June 4, 1973, which granted an
award of temporary total disability compensation and compensatica

‘ equal to 32° for 10% unscheduled disability for his back
injury. Claimant's aggravation rights have expired.

In October 1979, Dr. John Lott reported that on July 28, 
1979, claimant had been picking up wet sawdust and experienced

• back pain. Dr.  mith, in December 1979, reported claimant
had two previous lumbar laminectomies He felt claimant had

I continuing back and lower extremity pain probably related to
post-operative changes associated with the two surgeries. Dr.

:  mith felt claimant's condition had worsened and that he was
in need of hospitalization and a myelogram.

On January 9, 1980, a myelogram was performed. It was
interpreted as revealing a shallow extradural defect at L4-5
on the right which was consistent with a surgical defect to
an area of spondylosis. Dr.  mith concurred and felt
claimant should be referred to an orthopedic surgeon for
possible surgery.

Liberty Mutual (Liberty), on March 10, 1980, advised
claimant his aggravation rights had expired and that claimant
was entitled to continuing medical care.

Dr, N.J. Wilson, is April 1980, opined claimant's
symptoms were related to mechanical low back instability,
based upon degenerative disc disease and settling causing
nerve root irritation. He felt claimant would benefit from
a two-level fusion and scheduled it for May 9, 1980.

On April 22, 1980, claimant, by and through his attorney,
requested a hearing on Liberty's de facto denial and alleged
he was entitled to medical' treatment, temporary total
disability compensation, penalties and attorney fees' for
Liberty's delay and resistance. The date of the injury was
alleged to be July 28, 1979. Also, on April 22, 1980,
claimant, by and through his attorney, filed another request
for hearing raising the de facto and written denial of March
10, 1980, contending claimants condition had become aggravated.
A second request for hearing was filed on April 30, 1980

■ dealing with the March 10, 1930 denial,.

-511-



         
           

            
           
         
        

            

          
            

        
        

         
           

           
        
           

          
        

        

   

     

    
    

 
    
    

        
        

         
          

          
          

         
          
         

           
        

          
          

 

  
 

  
 

   
  
  

 
 
 

,.June 3, 1980, claimant• s attorney advised the: Board 
claimaht had had surgery perfoLmed on May 9, 1930 and that 
May 5, 1980 was tllr' last day he had worked. Claimant fe2. t 
he should be receiving benefits at that time and requested his 
own motion application be remanded for a consolidated hearing 
on Liberty's denials. The Board has treated claimant's 
attorney's lett~r if May 1, 1930 ·as a request for own motion 
~elief. · 

The Board finds that based on the evidence provided to 
it, it would be in the best interest of the parties if 
claima~t's own motion request was consolidated with the -two 
hearings pending in this case (WCB #80-3866, and #80-3867.) 

The Referee shall decide if claimant's condition as a 
result of the September 19, 1972 injury has worsened or if 
claimant, on July 28, 1979, had suffered a new injury whic~ 
is responsible for current condition. Upon the conclusio~ 
of the hearing, the Referee sh~ll cause a transcript of the 
proceedings to be prepared and forwarded to the Board with 
his recommendation on claimant's own motion request. The 
Referee shall enter appropriate orders in the other cases. 

IT IS SO ORDERED. 

WCB CASE ~O. 79-4549 June 20, 1980 

RANDY L. JONES, CLAIMANT 
. , .Olson, Hittle, Gardner & Evans, 
, Claimant's Attys. 

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

r-. ··~•--
c1aimant seeks Board review of the Hefen.:c' s ordc: r 

which granted claimant an award of compensation eguoJ ::o 5'1. 
scheduled disability for loss o.f his J.eft knee, compcr,!'_:ation 
equal to 5% unscheduled disability fo~~ injury to his 1<qLt 
shoulder, this award being in addition. to the 15~. uns,;;-:edul0d 
disability awa:cJ for injury to the low back, order2d u·,e 
previous award of 15% unscheduled disability be for t:·,.._~ 
injury to claimant's mid ·and lrn-1 back, and gr:-...nted cL;ira.J:-ii:'s 
attorney a fee out of the increased compensation gra~L0d Ly 
the order. Claimant contends he is er. 1·.i tle6 tc an 2.w,:i_·d of 
compensation equal to 25 % scheduled disability for hi.c:. le ft 
knee injury and an award of compensation equal ::.o 40-~G% 

. unscheduled disability for his mid and low back Jnd ::::-_~;ht 
shoulder injuries. 

r::---r--- -···-··-~- - ·-----·--·-·- . . -·-
1 • 

I 
I •• 

-512-
< P.•,,. at ........ •~~•• 

On June 3, 1980/ claimant's attorney advised the Board
claimant had had surgery performed on May 9, 1930 and that
May 5, 1980 was tho last day he had v/orked. Claimant felt
he should be receiving benefits at that time and requested his
own motion application be remanded for a consolidated hearing
on Liberty's denials. The Board has treated claimant's
attorney's letter- if May 1, 1900 as a request for own motion
relief.

m

The Board finds that based on the evidence provided to
it, it would be in the best interest of the parties if
claimant's own motion request was consolidated with the-two
hearings pending in this case (WCB #80-3866, and #30-3367.)

The Referee shall decide if claimant's condition as a
result of the  eptember 19, 1972 injury has worsened or if
claimant, on July 28, 1979, had suffered a new injury which
is responsible for current condition. Upon the conclusion
of the hearing, the Referee shall cause a transcript of the
proceedings to be prepared and forwarded to the Board with
his recommendation on claimant's own motion request. The
Referee shall enter appropriate orders in the other cases.

IT I  O ORDERED.

WCB CA E NO. 79-4549 June 20, 1980

RANDY L. JONE , CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's orde
which granted claimant an award of compensation equal
scheduled disability for loss of his left knee, comper.
equal to 5% unscheduled disability for injury to his r
shoulder, this award being in addition to the 15° unsc
disability award for injury to the low back, ordered t
previous award of 15% unscheduled disability be for th
injury to claimant's mid and lov; back, and granted cla
attorney a fee out of the increased compensation grant
the order. Claimant contends he is er. titled to an awa
compensation equal to 25% scheduled disability for his
knee injury and an award of compensation equal to 40-5
unscheduled disability for his mid and low back and r..
shoulder injuries.

r
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The Board finds that the Referee correctly cccit~J the 
facts in the Opinion and Order and would adof;.t them. ,-. copy 
of the Referee's Opinion and Order is atiached to th~3 
order. 

y-

BOARD ON DE NOVO REVIEW 

The Board, after de novo review,· affirms the Refci~ee's 
order. The Board' finds the Referee co:::-rectly rated th<': 
total loss of.wage earning capacity claimant has suffe~ed. 
The Oregon Workers' Compensa tio:1. Act is based on a re. insi of 
the whole man. In this case, the Referee distin9uishcJ or 
separated out the awards made for ill\schedulea disabiL.ty 1:or 
claimant 1 s loss of wage earning capc1ci ty. The Bou rd f i..n ds 

that such on approach is incorr,:.;t. 'l'~,('" :--,c:i:"r-:rce c:_,houl' dctc:· ·.i:1e 

the total loss of wage carnin0 ccpacity cl~inQnt suff~rc~ iiS 0 
result of .the injuries. In so uoing, t:v: P..c:fcr,·-::: ::1ust c-.Jnsic;cr 

· the inj uri-2s· to the vur ious unsc?10c]11lc6 IJ� •.::~: p21rts; J~:ov~.nq cone 
so, he should thc;1 evuluate tl1c loss of '.J3CJ? c,J:::-ninn c'-,·;ucit.' re­
sul tinq_ fr.o:n the combiner} affects of the 1msc:hc:~iu l eel in l uri _-;. 
In this· case, the Bou.n~ fincJ:; t;1at Uir::! total loss of \/.:,1,i c,_~rninc1 
car.1a.city as uwa.rdcd b~' tl112 Referee is c1.ccur,1t.,'2. PL~rtk,:;:, ~r.,2 !~oar( 
fin(3S tha·t the Oi•:arc1 of scl:,:::c~ul-::-:1 c~i.s.::::;i1ity ·in t\is c.1:-; .. : .i:::: ,1J:.:;c, 
accurate. Therefore·, the Soc1rc~- ,;;ould aff:irr,1 U:•::.: ~cfr-:::n"'· · ;-: cr,lcr. 

WCB CASE NO. 77-1507 

ESTHER LENOX, CLAIMANT 
Rick McCormick, Emmons, Kyle, 

Kropp & Kryger, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

June 20, 1980 

This matter ha.vi~g come ~n for consideration of rem~rt~ by t~0 
:·?or}:er~' Compensation Board to !•1a.rilyn Nichols, Referee; cl2i:.:,E!t 
ap?earing by her attorney, Rick f 1ce".ormid: of Dmr:0ns, I'(y2..".':, :'.,<Ym, 
& Kryger a.r:d the Sta tc l\cc iden t. Insurance f:'u:1.d appear irw · .. y L : ·~•~,., 
Hall, of counsel. -

--513-

FACT 

The Board finds that the Keferee correctly rocitL.-d the
facts in the Opinion and Order and would adopt them, 
of the Referee's Opinion and Order is attached to th-s
order.

coov

BOARD ON DE NOVO REVIEW

The Board, after de novo review, affirms the Referee's
order. The Board’ finds the Referee correctly rated the
total loss of,wage earning capacity claimant has suffered.
The Oregon Workers' Compensation Act is based on a ra. incj of
the whole man. In this case, the Referee distinguished or
separated out the awards made for unscheduled disability for
claimant's loss of wage earning capacity. The Board finds

that such an approach is incorro.jt. The Referee
the total loss of v;age earning capacity claimant
result of-the injuries. In so doing, the Rcfcrc-e
•the injuri2 ' to the various unscheduled body part
so, he should then evaluate the loss of wage earn
suiting from the combined affects of the unschedu
In this- case, the Board finds that the total, loss
capacity as awarded by the Referee is accurate,
finds that the av/ard of scivtdulcf disability in t
accurate. Therefore', t'nc Board' v;ouId affirm ti;e
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OBDrVB.

’he ^-ieferoc's order, dated December 19, 1.97

WCB CASE NO. 77-1507 June 20/ 1 80
ESTHER LENOX, CLAIMANT
Rick McCormick, Emmons, Kyle,
Kropp & Kryger, Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Order On Remand

#

This matter having come on for consideration of remand by the
Workers' Compensation Board to Marilyn Nichols, Referee.; claimant
appearing by her attorney, Rick McCormick of i:miro-.is, Kyle, Mronp,
& Kryger and the  tate Accident, Insurance Fund appearirn.i ',.y L c.-tv
Mall, of counsel.

■-513-
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And it appearin9 to the P.02.rd that throuq!-1 T!'i.:-,tal:0 '.• .. : ov2_.e2ir.l~ 1 

~ certa-in medical report of Ste:,1h-::n !(. ,Jo;·,es, :~. l~•., :]a tc:: ~-~cC'..,,bcr i) 
"31, 1979, was omittecl from t::w re,;oro of the he<Jrinc:, ;,nd tha,: tho 
parties have represented to the Poara th~t the 2hovc ent_j'·led ma~te·. 
should be remanded to tlw Rcfcre12 for the ir.clusic,n of t:·.i.s rc·.,o-:-:-t 
in the recor::1 and consideration therL'of, 'JY the -:-:ef 0.r0.C!, . , r.o it fu:: · 
ther appearing that Larry JJ.J.11 shall ba.vc the c;,tion of :, ,.aVii;,:.;:,: 
Stephen R; Jones, as to said me~ic2: report cf D02errtcr ~1 ]079, ~ 

the ~card leing fully advised. 

IT IS ORDERED that the records and filt~s of the al-,,,v".e· :T.a!: 1·,:!;. :_, ~ 
and the same are hereby remanded to :1<.1-::-ilyr. :-richols, Re':.(".r:-ce, _:or i:;·~, 
purposes of admi ttinc_:r · the report of Step:F;n R. .:.re. ,,c:s, 1''. ,'j. r)a b:~d 
December '.H, 1979, as a.n exhibit in the record of dl":: ;:,!;•T'e ....... .-,·:t{Jr. 7'. 

copy of Sc' ir.;, rr.edic,Jl rc:):oort. is at tachGcl hereto and 1T.c1de .01 p,.~:.:. here~':. 

IT IS FURTHER OP.DER.FD that L,lrry Eall, counsel, .,h2.l '.; acl\l.1sc '.".·. -::­
eree ;-Jichols as to his option to 2xc1rninc I:r. ,:ior,•2.s. 

IT IS FURTHER ORDERED that Referee Nichols s~nl. c0ndiric.r ~~~ :~­
port of Dr. Jones, datea December 31, 1979, an<~ iss1H'! :1cr ti:-H ... cirinion 
and order herein. 

CLAIM NO. C 237789 

CHESTER L. MILLS, CLAIMANT 
David A. Vinson, Claimant's Atty. 
SAIF, Legal·Services, Defense Atty. 
Own Motion Order· 

June 20, 1980 

------- -----··-···. --- -~ ------ . - _ .. 
I 

On May 20, 1980, clc1ir=wnt .by and tr1ro11~;h Lis atton10·.,. -::-:~r;•12stc 
the Board to exercise its own motion jurisdiction and reopen his claim 
for an inj·ury sustained 6n March 31, 1970. Claimant I s claim was oriqi­
nally closed by a Determination Order Gated December 23, 1970, an~ his 

; · aggravation rights have exrired. Attached to the request. were rnedicu.l 
reports in support of claimant's request. 

On January 7, 1980, claiman~ underwent a C.T. scan of his skull 
which showed the presence of a left Frontal lesion. Clai~nnt had suf­
fered a depressed skull fracture in 1970 which required a surgerf to 
relieve the pressure. l..n E.E.G. from this exam showed frequent sei:~t~re 
discharges eminating from that location. There was no evidence to !.<;::,­
port a-theory that exposure to the job sprays were responsible for ~is 
seizure. Dr. Englander investigated the chemicals used a;-id they were 
not responsible for causing seizures. Dr. Englander opj.nQd this was a 
post-traumatic seizure in that the abnormal discharqes seen on the E.E.G. 
eminated from the area of claimant's previously known hca~ inj11ry a~d 
al though ten years had elapsed since that injury, it v1as w,~ 11 descr i bee Q\ 
that post-traumatic seizures could begin t!"lat remotely,. t!'lowJh -~ t. wa:=; .., 
more common for seizures to begin within the first one tc) ::our years. 

-514-

And it appearing to the Porerd that t)irouqh rri.state •oversioh'
a certain medical report of  tephen R. Jones, dato'i PeccTibcr
?1, 1979, was omitted from, the record of the hearincj, njid
parties have represented to the Roard that the atove eni.i
should be remanded to the Referee for the inclusion of i-'
in the record and consideration the^reof, by the Referee,
ther appearing that Larry hc?.ll shall have che option of ;;
 tephen Jones, as to said medical report c£ Dccemher
the Rcard being fully advised.

tha>: tne
 led marte-.
i, G rc'ort
n'ld it fu?;-
'.a ii'' i. .'.c:], VJ7 9' a

m

IT I ORDERED that t]ie records and files of the above-m.at■■or t ^
and the same are hereby remanded to Marilyr. Michol.s, Refovree, for hie
purposes of admittinej • the report of  tephen R. Jenes, ''Re. dated
December  I, 1979, as an exhibit in tlie record of the nbev/e ma'-.ter.
copy of said medical report, is attached hereto and made a pa.rf hererl

IT I FURTHER ORDERED that Larry Kail, counsel, shal*;
eree Nichols as to his option to examine L'r. Joi'.es.

advise

IT I FURTHER ORDERED that Referee Michols shall consider iho le-
port of Dr. Jones, dated December 31, 1979, and issue her finsl opinion
and order herein.

CLAIM NO. C 237789 June 20, 1980
#

CHE TER L. MILL , CLAIMANT
David A. Vinson, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On May 20, 1980, claimant by and threngh his attorney. r:x>ne.stc
the Board to exercise its own motion jurisdiction and reopen his claim
for an injury sustained on March 31, 1970. Claimant's claim was origi­
nally closed by a Determination Order dated December 23, 1970, and his
aggravation rights have expired. Attached to the recuest • v;ere medical
reports in support of claimant's request.

On January 7, 1980, claimant underwent a C.T. scan of his skull
which'shov;ed the presence of a left Frontal lesion. Claimant had suf­
fered a depressed skull fracture in 1970 which required a surgery’ to
relieve the pressure. Aui E.E.G. from this exam shov/ed frequent sei;cure
discharges eminating from that location. There was no evidence to sap-
port a'theory that exposure to the job sprays were responsible for his
seizure. Dr. Englander investigated the chemicals used and they v.^ere
not responsible for causing seizures. Dr. Englander opined this was a
post-traumatic seizure in that the abnormal discharges seen on the E.E.G.
eminated from the area of claimant's previously known head injury and
although ten years had elapsed since that injury, it v;as v;ell described
that post-traumatic seizures could begin that remotely,though it. was
more common for seizures to begin within the first one to four years.

-514-

' 

: 



          
         

           
           

    

             
        

         
           

          
            
            

            
  

          
            

          

   

     

   
     

 

         
           

      

          
            
           
          

          
           
              

       

           
            
         

notes by Or. En9lander indicate a continJ~tion 8f s2izureB. 
Laimant is taking medication to aid in controllins the seizures. 

On April 17, 1980, St.:1-::e l\ccicent Insurance Fund (f,'u;-:J) , infor.rr,eG 
Laimant that his aggravation ric:rhts hu.ve expired and he S:10uld pet-~~ 
Lon the Workers' Compensation Board. 

On June 3, 1980, Fund informed the Board they would n~t oppose an 
dn Motion Order claim for claimant's recent time loss. 

The Board, after considering , he evicJcnce be fore it, cone 1 udes 
:1at claimant has proveC:; his condi'_ion has worsened. The Doan'. finds 
laimant's worsened condition is rclc1tecl to his r!jay Jl, 1rno irijury. 
~e Board remands this claim to th~ State Accident Insur~nce Fund as 
E January 5, 1980, for acce~tance and payment of compensaticn and 
ther benefits provided for by law until the claim is closed pursuanl 
) ORS 656.278. 

Claimant 1 s attorney is entitl~d to a reasonable attorney fee equal 
) 2 5 % of the: increa.sed temporary tot3 l c1i sabi li ty 'JY"<'rn tec1 by this oc:1er 1 

1yablc out of said compensation as paid not to exceed $750. 

IT IS SO ORDERED. 

CLAIM NO. C 107629 

)NNIE SAPP, CLAIMANT 
\IF, Legal Services, Defense Atty. 
,m Motion Order 

June 20, 1980 

On December 1 7, 196 7, c laimc1n t sustained a. compensu.blc in~ nry 
) his back. This claim was initially closed by a Determination 
c-dcr and claimant's ag9ravc1 tion rights ll.:r.:e expired. 

Dr. Hubert Spady on I-Jovember 29, 1979, reported thut clairn:i.nt 
:J.s slif fering from chronic low bad: problems datin0 back tn an in­
.1ry· "in 1966 (sic)". He stated that claimilnt wished to !1.J.ve his 
Laim reopened. He saw no contradiction to thG interprct~tion that 
1e current condition was a continuation of the oriqinal condition. 
~- Spady prescribed a course of physical therapy and authorized ten 
iys of fime loss at that t~me. On December 12, 1979, Dr. Spady au-
1orized additional·tirne las~ until January 1, 1980. 

· On November 29, 1979, Dr. Leroy Nickila, D.C., a~thcrized the 
_aimant to st.=:ty off work for the entire month of December 197 :i. He 
!ported that he was trea.tin(J claimant for a lumbar strain/sprain. 
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m
chart notes by Dr. Englander indicate a continuation of seizures.

Laimant is taking medication to aid in controlling the seizures.

On April 17, 1980,  tate Accident Insurance Fund (Fund) , informed
Laimant that his aggravation rights have expired and he should peti-
Lon the VJorkers' Compensation Board.

On June 3, 1980, Fund informed the Board they would not oppose an
tm Motion Order claim for claimant's recent time loss.

The Board, after considering ':he evidence before it, concludes
aat claimant has proved his condiLion has v;orsened. The Board finds
laimant's worsened condition is related to his May 31, 1070 injury.
-le Board remands this claim to the  tate Accident Insurance Fund as
I: January 6, 1930, for acceptance and payment of corapensa cion and
bher benefits provided for by law until tlie claim is closed pursuant
5 OR 656.278.

Claimant's attorney is entitled to a reasonable attorney fee equal
:> 25% of the increa^sed temporary total disability granted by this order,
jyable out of said compensation as paid not to exceed $750.

IT I  O ORDERED.

CLAIM NO. C 107629 June 20, 1980

9NNIE  APP, CLAIMANT
?^IF, Legal  ervices, Defense Atty.

Motion Order

On December 17, 1967, claimant sustained a. compensal.:)le inji.iry
D his back. This claim was initially closed by a Determination
eder and claimant's aggravation rights have expired.

Dr. Hubert  pady on November 29, 1979, reported that claimant
as suffering from chronic low back problems dating back to an in-
ury' "in 1966 (sic)"- he stated that claimant wished to have his
Laim reopened. He saw no contradiction to the interpretation that
le current condition was a continuation of the original condition,
r.  pady prescribed a course of physical therapy and authorized ten
ays of time loss at that time. On December 12, 1979, Dr.  pady au~
lorized additional'time loss until January 1, 1930.•

• On November 29, 1979, Dr. Leroy Nickila, D.C., authorized the
.aimant to stay off work for the entire month of December 197,-;. He 
:ported that he v/as treating claimant for a lumbar strain/sprain.
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April 1980, Dr. Spady reported claimant hac1 a rec·,.rrrence of ~ 
his back pain with radiation into the right leg, and alsc ·:.:enderness W' 
of the greater trochanter. He indicated he injected this area with 
DepoMedrol. 

On May 13, 1980 the Orthropedic Consul tan ts report_ed claimant I s 
condition was Medically stationary. Claimant stated he contin1.h.::d to 
see Dr. Spady on an "as necessary" basis. He indicated he did not h-.·-ve 
any arrangements for return visits with Or. Spady at that time. 'l'he 
Orthcipedic Co~sultants reported that Dr. Spady had treated claimant 
~ith injections of cortisonG approximately three weeks prior to their 
examination and recomrnened that claimant have· an additional course of 
therapy. The Orthopedic Consultants felt claimant was not in need c~ 
additional treatment an<l was capabl8 of per£orminr: som3 type of li9ht 
work. It was their opinion that Dr. Spady's treatment was justifiab!c 
-c?t th~ time. They founa at the ti:·~e of the cxuJilination cl2..irr,ont had 
no symptoms, his condition had imµroved and they felt the! clairr: coult:'! 
be close~. They felt that claimant's low h~ck s~Dpto~s were rGlatcd 
to his injury of 1967. 

'l'he State Acciden·t Insurnnce F"und on i•1ay 2 ~, 198 0, fore-warded 
this file to the Board with the va 1·ious medical re;_mrts attach0rl. 
The Fund advised the Board it would not oppose an Own Motion Or~er 
reopening this claim for time los~ from November 29, 197~ throuqh 
January. 1, 1980. The Eoarrl after reviewing all the evidence in thjs 
case concludes that this claim shou·1a be reopenecl as of November 29, .6) 
1979 per Dr. Spady's report. 'fhe Board finds the medical eviclc:-,ce 
is unclear whether br not claimant's condition is now stationary and 
whether the claim should be closed. There.fore, the Board order,. this 
claim reopened as of November 29, 1979 and until closed pursuant to 
ORS 656.278: less time worked and or verified time loss due to this 
injury. 

IT IS SO ORDERED. 
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In April 1980, Dr.  pady reported claimant had a rec-.irrence of
his back pain with radiation into the right leg, and alsc tendei'ness
of the greater trochanter. He indicated he injected this area with
DepoMedrol.

On May 13, 1980 the Orthropedic Consultants reported claimant's
condition was medically stationary. Claimant stated he contini.iod to
see Dr.  pady on an "as necessary" basis. He indicated he did not h\ve
any arrangements for return visits with Dr.  pady at that time. The
Orthopedic Consultants reported that Dr.  pady had treated claimant
vdth injections of cortisone approximately three weeks prior to their
examination and recommened that claimant have- an additional course of
therapy. The Orthopedic Consultants felt claimant v/as not in need c
additional treatment and v/as capable of performinc; some type of light
work. It v;as their opinion that Dr.  pady's treatment was justifiable
at the time. They found at the time of the examination claimant had
no symptoms, his condition had improved and they felt the claim cou].d
be closed. They felt that claimant's lov; hack 3\anntoms were related
to his injury of 1967.

The  tate Accident Insurance i-'und on May 28, 1980, forev/arded
this file to the Board v/ith the va'^ious medical reports attached.
The Fund advised the Board it v.’ould not oppose an Ov/n Motion Order
reopening this claim for time loss from November 29, 1979 through
January. 1 , 1980. The Board after reviewing all the evidence in this
case concludes that this claim should be reopened as of November 29,
1979 per Dr.  pady's report. The Board finds the medical evidence
is unclear whether or not claimant's condition is now stationary and
whether the claim should be closed. Therefore, the Board orders this
claim reopened as of November 29, 1979 and until closed pursuant to
OR 656.278: less time worked and or verified time loss duo to this
injury.

IT I  O ORDERF.D.

#

-516-



     

   
    

 
     
  

           
          

        
         
          
          

         
          

   

            
          
           

    

         
        

          
      

         
      
    

   

   
    

     
  

  

         
            

        

        
          

CASE NO. 

GREGORY REID, CLAIMANT 
Doblie, ~ischoff & Murray, 

Claimant's Atty. 

., 

79-199 

SAIF, Legal Services, Defense Atty. 
Order On Remand 

/ 

June 20, 1980 

On Octob-:;:r J.l, l'J"/9, the.: Dou.rd issued .::i.a OrdcJ,· ,:.,n Review 
.:.n this case. rcversinq the ~cfc.rcic '. ::; order. The r:,:>.'., :.-cl 
affirmed the State l\.ccidccit Insur.:i.ncc Fund':, .(Fund) c;cnial 
of claimant's aggravation claim. Th8 Ref cn:c, on ;,~_..r iJ. :;_ 2, 
1979, reversed the Funtl' s <lc,:nial .:rnd ordercC: it to :•~copc:1 
this claim as recorrunc,:nded by Dr. Maurer, o.r,ci I?:._·ov:i.,:,.~ c:~.::tir:,c:d,t 
bene fib; to which he w~l s cnti t.led ai1d gran te;d cla i 0u: /-: ':; 
attorney a $800. 00 attorney .fee. 'J'l·,i::, case: v1as ap;_,L•.iled 1.:.0 
the Court of Appeals. 

On i:'ebruary 25, 1980, t:112 Cour-~ of: Appu0ls ::.n ,!,1 o:-,.:.iicr., 
.reversed t.he Goard'$ on:.ler c;,nd instc0cte;d .i..t to J:C:Ln-L:;c-~, -;;.i•.c 
Referee's order. On May 30, 1980, i.:..i,c Jucl0n1e..:n:=. .:;,n~. Lar,d~,:.(; 
in this case was filcJ. 

Th0 Board in accordance to the Court of Appeals' 
instruciions,· rev0rses it.s Ord~r on Review and rci~~:~t~~ 
affirms the Rcfere12' s order. C'lo iJZiL'..E::; were.: filed u·c.: ·::.:n.: 
Board level, therefore ·no attorney iees awarded. 

ORDJ~;K 

The Board's Order on Review, dat86 October lJ., :97~, -~ 
reversGd. The Referc8 1 S order, d~tcd April 12, 191~, is 
reinstated artd affirmed and adopted. 

.WCB CASE NO. 77-3430 

BERNETTA ROLL, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Seivices, Defense Atty~ 
Order On Remand 

June 20, 1980 

The Board having now received the Judgment and Mandate 
of the Court of Appeals, issued June 12, 1980 in the above 
entitled matter, and in compliance therewith Orders as follows. 

The-Order of the Workers' Co~pensation Board, dated· 
September 28, 1979 is hereby withdrawn and held £or Gaught, and 
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#
June  0, 1980WCB CA E NO. 79-199

GREGORY REID, CLAIMANT
Doblie, Bischoff & Murray,

Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order On Remand

On October 11, 1D79, the Board iscued an Order on Rovicv/
in this case - reversing the Eefercc's order. Tiie T'.oard
affirmed the  tate Accident Insurance r'und's .(Fund) denial
of claimant's aggravation claim. The Rcfcrc;o, on Aoril 12,
1979, reversed the Fund's denial and ordered it to reopen
this claim as recorriniended by Dr. Maurer, and provid.e claimnn'c
benefits to which he v/as entitled and granued claima.it'
attorney a $800.00 attorney fee. This case was aopcnled ro
the Court of A.ppeals.

On February 25, 1900 , the Court of Appeals in r.:n o>.;.i.icj'.
reversed the Board'? order and instructed -Lt to rcin..L:iue unc
Referee's order. On May 30, 1980, cnc Judgment arm J-'.anda :.e
in this case was filed.

The Board in accordance to the Court oi: Appeals*
instructions, reverses its Order on Review and rcinsaat'.,s
affirms the Referee's order. No bricf.s were filed au thu
Board level, therefore no attorney fees awarded.

ORDER

The Board's Order on Review, dated October IJ., I9'7y, is
reversed. The Referee's order, dated April
reinstated and affirmed and adouted.

1

WCB CA E NO. 77-3430

BERNETTA ROLL, CLAIMANT
Charles Paulson, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty
Order On Remand

June 20, 1980

The Board having now received the Judgment and Mandate
of the Court of Appeals, issued June 12, 1980 in the above
entitled matter,' and in compliance therewith Orders as follows.

The Order of the Workers' Compensation Board, dated
 eptember 28, 1979 is hereby withdrawn and held for naught, and
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The Order of the Referee dated February 8, 1979 is hereby 
reinstated and the same is hereby adopted as the Board order ~ 
herein • 

The petitioner, Bernetta Roll shall recover fro~ 
Respondent, costs and disbursements in the Court of A~peals in 
the amount of $161.62, and in the further sum of $1000.00 u.S 

attorney's fees on appeal to said Court, all as ordered an~ 
mandated by the Court of Appeals. 

WCB CASE NO. 79-2719 

MARIE H. SPRATLEN, CLAI!v'.ANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys . 
. Gary D. Hull, Employer's Atty. 
Request for Review by Employer 

· June 2 0 , 19 8 0 

The employer.seeks Board review of the Referee's order 
which granted claimant an award of compensation equal to 80 ° 
for 25% unscheduled disability for her low back injury. I-c:. 

contends this award is excessive and not supported by the 
evidence. 

FACTS· 

The Board attaches a copy of the Referee's Opinic;\ c:i.nd 
Order to this order and thereby adopts the Referee's recit~l 
of the facts. 

BOARD. ON DE NOVO REVIEW 

· Based on thes·e facts, the Board roaches a conclc.sicn 
different from that of the Referee. Dr. Buz.::1 ;'ounr] rair:imaJ. 
objective f1ndings. The Orthopaedic Consul tan ts rated the 
loss of function of claimant's back as mild, os did D:.::-. 
Anders.on. 

Claimant stated she is unable to perform·any of t~e 
jobs she previc 1-1sly performed, such as dril 1 press op~rator, 
secretarial and personnel duties, receptionist, waitress or 
reprint writer in a photographic shop. Claimant is 52 yea:cs 

_old,· has a high school education and one year of traL,ing in 
a business college. After her injury, claimant retur~ed to 
work for this employer and worked there until May 18, :.978. 
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The Order of the Referee dated February 8, 1979 is hereby
reinstated and the same is hereby adopted as the Board order
herein

•The petitioner, Bernetta Roll shall recover from
Respondent, costs and disbursements in the Court of Appeals in 
the amount of $161.62, and in the further sum of $1000.00 as
attorney’s fees on appeal to said Court, all as ordered and
mandated by the Court of Appeals.

WCB CA E NO. 79-2719 June 20, 1980

MARIE H.  PRATLEN, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

Gary D. Hull, Employer's Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's order
which granted claimant an award of compensation equal to 80
for 25% unscheduled disability for her low back injury. Ir
contends this award is excessive and not supported by the
evidence.

FACT 

The Board attaches a copy of the Referee's Opinici'i and
Order to this order and thereby adopts the Referee's recit.;l
of the facts.

BOARD ON DE NOVO REVIEW

Based on these facts, the Board reaches a conclusion
different from that of the Referee. Dr. Buza found minimal
objective findings. The Orthopaedic Consultants rated the
loss of function of claimant's back as mild, as did Dr.
Anderson.

Claimant stated she is unable to perform-any of the
jobs she previously performed, such as drill press operator,
secretarial and personnel duties, receptionist, waitress or
reprint writer in a phonographic shop. Claimant is 52 years
old, has a high school education and one year of trair^ing in 
a business college. After her injury, claimant returned to
work for this employer and worked there until Kay 18, 1978.
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Gross reported claimant had turned down one jub 
because of the pending hearinq in. this case. Claim.J1. t 
refused to take jobs which required evening (or swiny shift) 
work. She also ~laced various resttictions on what ste 
would and would not do. Mr.· Green indicated claimant's job 
placement efforts were seriously·hampered by her insistence 
that she find work in which she cou_ld spend most of her time 
walking. However, the medical evidence indicates clai:nant 
could perform secretarial work and does not restrict claimant 
to only "walking" types of employment.. 

Based on all the evidence, the Board finds the a,:ord of 
25% unscheduled disability granted by the Referee i~; · ,::;xcessi ve. 
We conclude the medical evidence.alone does not support this 
award. We further conclude claimant has "questionable:" 
motivation to return to work. She has refused emploJrnent 
and has been very definite in what types of work she ·,,;ill 
and will not perform. 

The Board does find claimant's back injury has rcsulteJ 
in a loss of wage earning c~pacity. The Board grants clairrant 
an award of ~compensation equal to 48° for 15% unscheccled 

-disability for her low back injury. 

ORDER 

The Referee's order, dated January 16, 198G, is modified. 

Claimant is hereby granted compensation equal to 48° 
for 15% unscheduled disability for her back i~jury. This is 
in lieu of any previous awards for unscheduled disability 
claimant his been granted for this injury. 

The remainder of the Referee's order is affirrne:c,. 

WCB CASE NO. 79-3612 June 20, 1980 

JAMES EARL WILSON, CLAIMANT 
Edward Olson, Claimant's Atty. 
Eugene Buckle, Employer's Atty. 
Amended Order On Review 

On June 10, 1980 the Board issued its Order on Review 
in the above entitled matter. 

~ 

The case was appealed to.the Bo~rd by the emplo~e~ o~ 
the issue of compensabiiity and th~ Board affirmed the Referee's 
holding. Therefore, claimant's attorney was entitled.to a 
reasonable attorney fee for prevailing at Board review, \v:,ich 

__ .,,l_if:!~. i~~d.Y..~~_t.a_:i::i_t:ly omi t;..:!;:._ed in the original order. 
-519- .. 

m
Mr. Gross reported claimant had turned down one nob

because of the pending hearincf in, this case. Claimant
refused to take jobs which required evening (or swing shift)
work.  he also placed various restrictions on what she
would and would not do. Mr. Green indicated claimanr's job
placement efforts were seriously hampered by her insistence
that ’she find work in which she could spend most of her time
walking. However, the medical evidence indicates claimant
could perform secretarial work and does not restrict claimant
to only "walking" types of employment.

Based on all the evidence, the Board finds the ac-ard of
,25% unscheduled disability granted by the Referee isj‘ excessive
We conclude the medical evidence,alone does not support this
award. We further conclude claimant has "questionable"
motivation to return to work.  he has refused employment
and has been very definite in what types of work she will
and will not perform.

The Board does find claimant's back Injury has resulted
in a loss of wage earning capacity. The Board grants claimant
an award of ^compensation equal to 48° for 15% unscheduled
disability for her low back injury.

ORDER

m The Referee's order, dated January 16, 1980, is modified.

Claimant is hereby granted compensation equal to 48°
for 15% unscheduled disability-for her back injury. This is
in lieu of any previous awards for unscheduled disal^ility
claimant has been granted for this injury.

The remainder of the Referee's order is affirmed.

WCB CA E NO 79-3612 June 20, 1980
JAME EARL WIL ON, CLAIMANT
Edward Olson, Claimant's Atty. .
Eugene Buckle, Employer's Atty.
Amended Order On Review

On June 10, 1980 the Board issued its Order on Reviev;
in the above entitled matter.

The case was appealed to ,the Board by the employer on
the issue of compensability and the Board affirmed the Referee
holding. Therefore, claimant’s attorney v/as entitled.to a
reasonable attorney fee for prevailing at Board reviev/, v/t.ich
V7as inadvertantlv omitted in the original order.

■ ■ ■ ■ ..... ■ ■ ■■ -519- ■ ■■■ '
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ORDER 

tlaimant's attorney is hereby granted as anci for~ 
reasonable attorney fee for his services at BoarG review, chc 
sum of $350,· payable by the. employer. 

·1 ..... , ___ , -

I I 
' I I ..... . 

r 
WCB CASE NO. 79-1641 JUNF 20, 1980 

'. · RICHARD L. WINE , CLAIMAN'l' . 

i 

't 
i . '' 
' 
' ' 

Jerry Gastineau, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

On April 18, 1980, the Board issued an Order on Review 
in this case. The Board approved the State Accident :Insurance 
Fund's denial of claimant I s claim~ Claimant,. on May ".:.7, ·1980, 
requested the Board reconsider its order. This ~equest was 
not timely and therefore denied. 

_Claimant, on June 4, 1980, requested the· Board suspend 
its rules and allow reconsideration of this case under the 
Board's own motion jurisdictsion. 

The Board does not find_ claimant is entitled to own 
motio:r .. relief in this case.. It does not feel that under t:-ie · 

· facts o·f this case it should. exercise its own motion 
jurisdiction. and reconsider this case. Therefore, claimant's 
request is.denied. · 

IT IS SO ORDERED. 

[- ,: .--~. - .... ____ _ 

~ . -.. ... 
'CLAIM NO. YA,583543 

JERRY·J. BOWEN, CLAIMANT 
SAIF, Legal S,;:;t"vices, Defense Atty. 
Own Motion Determination 

June 2 3 ,. 19 8 0 

~----.. --------·-·--~--~-~,---·-· ·-•.J. -~ ...... --· 

• I 
. ' 

' ,, 
On Nov~mber 26, 195~, claimant sus~ained a compensabl€ 

injury to his right .nrm. This claim ~as ini~ially closed by 
an order dated December 26, 19:36 which awarded claimc=..nt temporu..:.1 
.totai disability compensation. .Claimant Is aggravation. ri':,:'hts 
have expired. 

-~----·---·--~-----............ . 
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ORDER

Clairriant’s attorney is hereby granted- as and for
reasonable attorney fee for his services at Board reviov
sum of $350/, payable by the. employer.

cho

WCP CA E NO. 79-1641

RICHARD L. WINE, CLAIMANT
Jerry Gastineau, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty. 
Order

JUNF 20, 1980

On April 18, 1980, the Board issued an Order on Review
in this case. The Board approved the  tate Accident insurance
Fund's denial of claimant's claim. Claimant, on May 27., 1980, 
requested the Board reconsider its order. This request was
not timely and therefore denied.

Claimant, on June 4, 1980, requested the Board suspend
its rules and allow reconsideration of this case under the
Board's own motion jurisdictsion.

The Board does not find, claimant is entitled to own
motion ..relief in this case.. It does not feel that under the'
facts of this case it should exercise its own motion
jurisdiction and reconsider this case. Therefore, claimant's
request is denied.

IT I  O ORDERED.

CLAIM NO. YA 583543

JERRY J. BOP?EN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

June 23, 1980

On November 26, 1956, claimant sustained a compensable
injury to his rig’ht arm. This claim was initially closed by 
an order dated December 26, 1956 which awarded claimant temporally
total disability compensation. Claimant's aggravation rights
have expired. ...

m
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November 6, 1979, Dr. John Erkkila rem0·1ed t.-,c plate 
and screws from claimant's right forearm, irrigated and 
debrided the area with removal of metallic corrosion debris. 
D"r. Erkkila felt claimant's treatment was related to the 
right forearm injury, which had occurred in 1956. 

on·December 10, 1979, claimant requested that hi~ claim 
be reopendd under the Boards own motion jurisdiction. he 
stated that he returned to work on December 10, 1979 ~nd that 
he'd lost 23 days from work bc!cause of the surgery. He 
indicated that Dr. Erkkila warned him that a severe twisting 

inju~y or a severe blow to the arm could cause further damage. 

The Board on February 8, 1980, reopened this claim effective 

the date Dr. Erkkila hospitalized him for surgery and unt.:i. l 
the claim was closed under ORS 656.278. 

_On December 3, 1979, Dr. Erkkila reported thut :12 had 
released claimant to return to work on 0ecember 10, :....979. 

In April 1980, Dr. Erkkila reported right-left wrist 
compn.rative range ·of motion findings which generally reflect 
loss of motion of the right wrist. 

On May 1, 1980, the State Accident Insurance Fund requested 
the dctermin~tion of claimants disability. 

The Evaluation Division of the WCB on June 3, 1930 re­
commended that claimant be granted additional tempo~ary total 

disability compensation from November 5, 1~79 through 

December 9, 1979 and no acid.:i. t.:.onal permanent partial disa::-.:..lity. 
They indicated that claimant'~ curre~t examination wa~ quite 

similar to.that pexformed by Dr. Cooper in 1957. They felt 
that based on claimant's previous award of 601 sche6uled 
disability for the right arm that no further increase of 
permanent partial disability was warranted. 

The Board concurs with the recommendation of the Evaluation 

Division of the Workers' Compensation Department. 

ORDER 

Claimant is· hereby granted an award of ad.di tion-: .!. temporarv 

total disability·compensation frqm November 5, 1979 t;irough 
December 9, 1979. 
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On November 6, 1979, Dr. John Erkkila removed tno plate
and screws from claimant's right forearm, irrigated and
debrided the area with removal of metallic corrosion debris.
Dr. Erkkila felt claimant's treatment was related to ::he
right forearm injury, which had occurred in 1956.

On December 10, 1979, claimant requested that his claim
be reopened under the Boards own motion jurisdiction. he
stated that he returned to v;ork on December 10, 1979 and that
he'd lost 23 days from work because of the surgery. lie
indicated that Dr. Erkkila warned him that a severe twisting
injury or a severe blow to the arm could cause further damage.

The Board on February 8, 1980, reopened this claim effective
the date Dr. Erkkila hospitalized him for surgery and until
the claim was closed under OR 656.273.

On December 3, 1979, Dr. Erkkila reported that ne had.
released claimant to return to work on December 10, '^919.

In April 1980, Dr. Erkkila reported right-left wrist
comparative range of motion findings which generally reflect
loss of motion of the right wrist.

On Hay 1, 1980, the  tate Accident Insurance Fund requested
the determination of claimants disability.

The Evaluation Division of the WCB on June '5, 1930 re­
commended that claimant be granted additional temporary total
disability compensation from November 5, 1979 through

December 9, 1979 and no additional permanent partial disability.
They indicated that claimant's current examination was quite
similar to that performed by Dr. Cooper in 1957. Tney felt
that based on claimant's previous award of 60% scheduled
disability for the right arm that no further increase of
permanent partial disability was warranted.

The Board concurs with the recommendation of the Evaluation
Division of the Workers' Compensation Department.

ORDER
Claimant is hereby granted an award of addition:1 temporary

total disability'compensation from November 5, 1975 through
December 9, 1979.
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NO. SC 288027 

BESSIE BUSH, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

June 23, 1980 

On February 2, 1971, claimant sustained a compensable 
injury to her left knee. This claim was closed by a Deter~ination 
Order, dated September 25, 1972, which granted claimant an 
award of temporary total disability and compensation 8qual 
to 45° for 30% loss of the left leg. The claim was 
subsequently reopened and then closed by a Second D0tcrmir:at :~or-. 
Order, dated November 4, 1974, which qranted claimant an 
additional award of temporary total d.isabili ty and co,,1pensatior1 
equal to 45° for 30% loss of her left leg. Claimant's 
aggravation rights· have expired. 

In November 1978, claima~t injured her left leg. Sh2 
indicated. her left knee gave out and she fell, 

On August 8, 1979, claimant requested the Board reo~~n 
her claim under its own motion jurisdiction. The Sta~e 
Accident Fund opposed this request and asked that it be 
consolidated with a pending case before the Hearings Divis~on. 

On September 10, 1979, the Board remanded this case to 
the Hearings Division to be consolidated with WCB case No. 
79-4222. 

A hearing ~as held on March 26, and on June 3, 1980. 
The Referee issued an advisory opiniuL. The Referee 
recommended the Board, reopen this case under its own motion 
jurisdiction. 

The Board concurs with the Referee's recommendation a~d 
adopts it. A copy of the Refer_ee's order is attached to this 
order and hereby made a part of this order. The Board or~2rs 
this claim remanded to the State·Accident Insurance Fund for 
acceptance and payment of compensations and other benefits 
provided for by law effective June 3, 1980-, the date the 
Board found claimant's condition was not stationary, until 
closed pursuant to ORS 656.278 . 

.Claimant's atto~ney is hereby granted as a reasonable 
attorney's fee a sum·esual to 25% of the increased · 
temporary total disability. granted by this order, payable 
out of s~id compensation as paid, not to exceed $750°:00. 

'--~--·--•·· 

' 
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BE  IE BU H, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& 0*Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty
Ovm Motion Order

CLAIM NO.  C 288027 June 23, 1980
m

On February 2, 1971, claimant sustained a compensable
injury to her left knee. This claim was closed by a Determination
Order, dated  eptember 25, 1972, which granted claimant an
award of temporary total disability and compensation equal
to 45° for 30% loss of the left leg. The claim was
subsequently reopened and then closed by a  econd Determination
Order, dated November 4, 1974, which granted claimant an
additional award of temporary total disability and compensation
equal to 45° for 30% loss of her left leg.
aggravation rights' have expired.

Claimant's

In November 1978, claimant injured her left leg.  he
indicated-her left knee gave out and she fell.

On August 8, 1979, claimant requested the Board reopen
her claim under its own motion jurisdiction. The  tate
Accident Fund opposed this request and asked that it be
consolidated with a pending case before the Hearings Division

On  eptember 10, 1979, the Board remanded this case to
the Hearings Division to be consolidated with WCB case No.
79-4222.

A hearing was held on March 26, and on June 3, 1930.
The Referee issued an advisory opinion. The Referee
recommended the Board- reopen this case under its own motion
jurisdiction.

The Board concurs with the Referee's recoimnendation and
adopts it. A copy of the Referee's order is attached to this
order and hereby made a part of this order. The Board orders
this claim remanded to the  tate Accident Insurance Fund for
acceptance and payment of compensations and other benefits
provided for by law effective June 3, 1980, the date the 
Board found claimant's condition was not stationary, until
closed pursuant to OR 656.278.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increasedtemporary total disability, granted by this order, payable
out of said compensation as paid, not to exceed $750.00.

^522-
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CASE NO. 77-13 

BARBARA A. CLARK, CLAIMANT 
Warner E. Allen & Associates, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

June 23, 1980 

The State Accident Insurance Fund (Fund) seeks ._oard 
review of the Referee's order which ordered it to accevt 
claimant's aggravation claim, setting aside its denial; 
awarded claimant an amount egu,~1 to 25% of the tempor.::iry 
total disability compensation due and owing, as~ pe~alty; 
awarded claimant an amount equal to 25% of the rnedic;:.tl 
expenses related to claimant's aggravation claim as a pen~1~y 
for its unreasonable resistance to payment of compensation 
and unreasonable delay in accepting or denying the claim; 

-and awarded claimant's attorney a fee of $1,000. 'l'hc l•'un~ 
contends this was in error. 

·FACTS 

Claimant was employed as a printer for Mt. Hood ,:ommuni ty 
College and on March 16 and March 17, 1975 she lifted ~tack~ 
of pa~er and again while atta~hing a spring loaded plate to• 
a press experienced back pain. The claim was accepted as 
non-disabling, treatment was conservative, and the diagnosis 
was dorsal/lumbar subluxation and sprain. · 

I.n December 19 75, claiman-!::. quit working for f.~t. Eood 
Community College and took a printers job with the U.S. 
National Bank. 

On February 27, 1976, claimant lifted card ~tock and 
again injured her.back and her neck and filed her Form 801 
on May 5, 1976 for this injury. 

On March 17, 1976, Dr. Darrell Tyner reported claimant 
had a· 11 reaggravation claim". He indicated claimant's currerit 

problems were.the same as those for which Dr. Cannard had 
treated her. Claimant indicated she had injured her back o~ 
February 2 7, :i..9 76 "lifting something heavy". 

On Septembe~ 5, 197 8, Industrial Indemnity, the carrie .. 
for U.S. National Bank, wrote to the Workers' Compens.::.tion 
Department requesting a .307 order. · 

Dr. Theodore Pasquesi, in September 1978, reported 
claimant told him she had not completely ·recovere~ from the 
1975 injury a_t the time of February 27, 1976 injury. He 
diagnosed persistent cervical, dorsal and lumbar instabilic:/ 

.with pain dating back to 1975 to an accident·prior to the 
acbident for which he was_ seeing claimant ~nd from which she 

BARBARA A. CLARK, CLAIMANT
Warner E. Allen & Associates,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

WCB CA E NO. 77-13 June 23, 1980

The  tate Accident Insurance Fund (Fund) seeks ..card
review of the Referee's order which ordered it to acce|.'t
claimant's aggravation claiiii, setting aside its denial;
awarded claimant an amount equal to 25% of the temporary
total disability compensation due and owing, as a penalty;
awarded claimant an amount equal to 25% of the medical
expenses related to claimant's aggravation claim as a penalty
for its unreasonable resistance to payment of compensation
and unreasonable delay in accepting or denying the claim;
and awarded claimant's attorney a fee of $1,000. The Fund
contends this was in error.

FACT 
Claimant was employed as a printer for Mf. Hood Community

College and on March 16 and March 17, 1975 she lifted stacks
of paper and again while attaching a spring loaded plate to 
a press experienced back pain. The claim was accepted as
non-disabling, treatment was conservative, and the diagnosis
was dorsal/lumbar subluxation and sprain.

In December 1975, claimant quit working for Mt. Hood
Community College and took a printers job with the Lh  .
National Bank,

On February 27, 1976, claimant lifted card stock and
again injured her.back and her neck and filed her Forn": 801
on May 5, 1976 for this injury.

On March 17, 1976, Dr. Darrell Tyner reported claimant
had a "reaggravation claim". He indicated claimant's current

problems were.the same as those for which Dr. Cannard had
treated her. Claimant indicated she had injured her back on
February 27, 1976 "lifting something heavy".

On  eptember 5, 1978, Industrial Indemnity, the carrie..
for U. . National Bank, wrote to the Workers' Compensation
Department requesting a .307 order.

Dr. Theodore Pasquesi, in  eptember 1978, reported
claimant told him she had not completely recovered from the
1975 injury at the time of February 27, 1976 injury. He 
diagnosed persistent cervical, dorsal and lumbar instabilic.-
with pain dating back to 1975 to an accident prior to the
accident for which he was seeing claimant and from which she
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had not completely recovered. He·indicated claimant was 
still under treatment at the time of the Febru~ry 27, 1976 

· inj.u'.ry. Dr. Pasquesi found her medically stationary ,,;nd 
apportioned claimant's disability as 1/3 related to pre­
existent scoliosis and mild degenerative changes, 1/3 to the 
1915 injury and 1/3 ·to the 1976 injury. He rated claimant 1 s 
tqtal impairment as 10% of the whole man. 

On September 18, 19 7 8, the fund's attorney wrote to the 
Work~rs' Compensation Department r~questing no issuance o~ 
a .307 order as a hearing on aggravation versus new injury 
was already requested. 

· Claimant quit her employmt2nt with U.S. National Bank L1 
May 1976 and moved to Washington. 

In November 1978, Dr. Tyner stated he felt claima:·1t's 
February 27, 1976 injury caused an aggravation of the March 
1975 symptoms and a new injury to the left sacroiliac joint. 

A disputed claim settlement, dated April 9, 1979, was 
entered into by claimant and her employer, U.S. National 
Bank;· It provided claimant's claim for a neck, left hip and 
back inj,ury on February 27, 1976 which had been denied, was 
settled for the sum of $2,500. 

The Referee concluded all the evidence supported clair­
ant's aggravation claim and remanded it to the Fund for 
acceptance and payment of compensation. Further, the Referee 
noted claimant had not requested penalties and attorney's 
fees and found the Fund's failure to timely accept or deny 
the .claim was unreasonable -resistance and refusal to proce:;s 

'the claim and so he assessed penalties and attorney's fees. 
! . 

BOARD ON DE NOVO·REVIEW 

The Board, after de nova review, reverses the Referee's 
order in its entirety. The evidence in this case indicates 
claimant's first injury was accepted as a non-disabling 
claim. · ·The claimant I s second injury was, in the Board's 
view of the evidence, clearly a new and compensable injury, 
which resulted in claimant suffering disability. However, 
that claim was settled by a bona £ ide disputed cl?im sc·ctle­
ment. This "r£;,; injury" clearly, under the last injurious 
.exposure rule, woµld have made that employer responsible for 
the' payment of compensation, medical• care and treatment 
claimant receives for her back.· The preponderance of the 
evidence does not establish that claimant had suffered an 
~ggravation of hei 1975 injury. 
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had not completely recovered. He -indicated claimant was
still under treatment at the time of the February 27, 1976 -
injury. Dr. Pasquesi found her medically stationary and
apportioned claimant's disability as 1/3 related to pre­
existent scoliosis and mild degenerative changes, 1/3 to the
1975 injury and 1/3 'to the 1976 injury. He rated claimant's
total impairment as 10% of the whole man.

On  eptember 18, 1978, the~ Fund's attorney wrote to the
Workers' Compensation Department requesting no issuance of 
a .307 order as a hearing on aggravation'versus new injury
was already requested.

■ Claimant quit her employment with U. . National Bank in 
May 1976 and moved to Washington.

In November 1978, Dr. Tyner stated he felt claimant's
February 27, 1976 injury caused an aggravation of the March
1975 symptoms and a new injury to the left sacroiliac Joint.

A disputed claim settlement, dated April 9, 1979, was
entered into by claimant and her employer, U. . National
Bank.' It provided claimant's claim for a neck, left hip and
back injury on February 27, 1976 which had been denied, was
settled for the sum of $2,500.

The Referee concluded all the evidence supported claim­
ant's aggravation claim and remanded it to the Fund for
acceptance and payment of compensation. Further, the Referee
noted claimant had not requested penalties and attorney's
fees and found the Fund's failure to timely accept or deny
the .claim was unreasonable -resistance and refusal to process
the claim and so he assessed penalties and attorney's fees.

BOARD ON DE NOVO'REVIEW

The Board, after de novo review, reverses the Referee's
order in its entirety. The evidence in this case indicates
claimant's first injury was accepted as a non-disabling
claim. The claimant's second injury was, in the Board's
view of the evidence, clearly a new and compensable injury,
which resulted in claimant suffering disability. ' However,
that claim was settled by a bona fide disputed claim settle­
ment. This "new injury" clearly, under the last injurious
•exposure rule, would have made that employer responsible for
■the' payment of compensation, medical-care and treatment
claimant receives for her back. The preponderance of the
evidence does not establish that claimant had suffered an
aggravation of her 1975 injury.
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the Board does not find claimant filed a true 
;gravation claim. The second or new injury c~used claimant 
) be disabled and seek additional medical care and treatment. 
1ere being no claim for aggravation filed with the Pund, it 
id nothing to accept or to deny. There is nothing in the 
1cts of this case which give rise to the awarding of penal­
~es and attorney's fees as the Referee did. Therefore, th~ 
Jard reverses the Referee's order in its entirety. 

WER 

The Referee I s order, dated November 29, 19 79, is reversed 
1 its entirety. 

WCB CASE NO. 78-8385 

~NICE M. MASON, CLAIMANT 
~zzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
~rten & Saltveit, Employer's Attys. 
equest for Review by Claimant 
rQ~s-appeal_by Empl?yer 

June 23, 1980 

Claimant and the employer seek Board review of the Referee's 
rder which approved the employer-carrier's denial of rEsponsibility 
Jr additional medical care and treatment and performance of a 
yelogram after this claim was closed, and awarded claimant comp­
nsation e~ual to 96 degrees for 30% unscheduled disability for h~~ 
JW back injury. Claimant contends the employer-carrier is respon­
ible for the doctor bills and medical expenses reJ~ted to claiman~•s 
JSpitalization following the Determination Order. The employer­
arrier contends that the award of unscheduled disability is 
){Cessive. 

Z\CTS 

Claimant, a 34-year old stapler with The Hervin Company, on 
JVember 30, 1977, injured her back when she fell backwards off a 
tool. Her inj 11 ries were first diagnosed as a probable fracture of 
he co6cyx. Claimant was released to return to regular wo~k on 
ecember 27, 1977. Claimant developed a·back pain and t~is was re­
ated to her fall off the stool. Dr. Daniel Risser diagnosed this 
Jndition as a lumbosacral strain. 

In March 1978, Dr. Stephen Thomas reported he felt at that 
ime that claimant should not be employed in a job requiring any 
ifting ave} five pounds; she should be able to sit or stand as 
equired and, she should not be required to perform any twisting 
:::>tions. Claimant complained of pain in her back which radiated 
~wn ~h~ left leg into the buttocks and into the upper knee. She 

-5·25-.. ~ . . . 

Further, the Board does not find claimant filed a true
jgravation claim. The second or new injury caused claimant
) be disabled and seek additional medical care and treatment
lere being no claim for aggravation filed with the Fund, it 
ad nothing to accept or to deny. There is nothing in the
acts of this case which give rise to the awarding of penal-
les and attorney's fees as the Referee did. Therefore, the
?ard reverses the Referee's order in its entirety.

^DER

The Referee's order,.dated November 29, 1979, is reversed
1 its entirety.

WCB CA E NO. 78-8385 June 23, 1980

ANICE M. MA ON, CLAIMANT
Dzzi, Wilson, Atchison, Kahn
& O'Leary, Claimant’s Attys.

srten &  altveit, Employer's Attys.
squest for Review by Claimant
ross-appeal by Employer

Claimant and the employer seek Board review of the Referee's
rder which approved the employer-carrier's denial of responsibility
ar additional medical care and treatment and performance of a
yelogram after this claim was closed, and awarded claimant comp-
nsation equal to 96 degrees for 30% unscheduled disability for her
Dw back inj.ury. Claimant contends the employer-carrier is respon-
ible for the doctor bills and medical expenses reJated to claimant's
ospitalization following the Determination Order. The employer-
arrier contends that the award of unscheduled disability is
xcessive.

ACT 

Claimant, a 34-year old stapler with The Hervin Corapany, on
Dvember 30, 1977, injured her back when she fell backwards off a
tool. Her inji^ries were first diagnosed as a probable fracture of
he coccyx. Claimant was released to return to regular work on
scember 27, 1977. Claimant developed a back pain and this was re­
sted to her fall off the stool. Dr. Daniel Risser diagnosed this
ondition as a lumbosacral strain.

In March 1978, Dr.  tephen Thomas reported he felt at that
ime that claimant should not be employed in a job requiring any
ifting over five pounds? she should be able to sit or stand as 
squired and, she should not be required to perform any twisting
Dtions. Claimant complained of pain in her back which radiated
Dwn the left leg into the buttocks and into the upper,knee.  he
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indicated this pain is worse with coughing, sneezing or bending an~ 
with prolonged sitting or standing. On March 30, 1978, ur. ';'hornas Ci) 
hospitalized claimant for a period of traction, daily diathermy an~ 
massage. He indicated that she had been employed in a dog fooa 
fa.ctory and was required to lift bags of dog food and twist which 

caused. a re-exacerbation of pain and rendered claimant unable to 
wcirk.· X-rays revealed a mild scoliosis in the lumbar ·region. 

In J~ne 1978, claimant attended the Disability Prev~ntion 
Center. Dr. R.P. Embick, medical examiner, reported claimant con­
tinued to complain of low back pain. The diagnosis was chronic 
lumbar strafn, mild to moderate postural def ici_t, mild muscular 
deficit ~nd probable left trochanteric bursitis. Dr. Enbick did 
·not feel claimant's condition was stationary. Gr. Monty Johnson, 
a psychologist, reported that claimant stated she had some emotional 
problems iri the form of tension and worry because of the cumu lat iv•:: 
effect· of a relatively recent divorce and the back injury. Dr. 
Johnson felt that claimant coultj be considered moderatel~ emc~ionally 
disturbed and was showing evidence of a basically hyste~ical person­
ality picture, possibly involving some· conversion ·tendencies. He 
felt claimant was motivated to return to work: Dr. Halferty report~d 
·that in mid-July claimant indicated that the activities at the: 
Ceh.ter we're aggravating her cond i ton and she was bother,~d by 
"migraines". He.· felt claimant! s motivation was questioni.:blc. It Wcts · 

his· ~ee~ing that claimant would not -b~ ~ble to ret~rn ~o her previous~ 
. osc~pation, bu:t could return to a .modified occupation in the cate- W' 
gory ;of· light to medium with the maximum lifting of .35 pounds and 
'repetitive lifting of 15 pou~ds wit~ mcid~rate amounts of walking and 
standing.· He indicated claimant was .using a transcutanc·cus. nerve 

·stimulator ~nd.reported that she had g6od iesrilts in the redJction· 
cif her. pain ana· elirnination·.of ~~scle spasms~· 

On September 25, 1978, Dr~ Thomas repartee that he felt 
claimant• s condition was med·ical1.y stationary.: He ·Eel t she could 

. ··begin ·a job that required.·no lifting over five' to ten ?OUnds, no 
~edur~ent bending or ·stoo~ing, and allowed her t6 s~t as it became 

· .necess·ary. ; ;: •,\. ' .. . 

:: ·. -,_. .. :··-. _-,,._.:·::_.j~r~ ·'P~ul Blaylock, in e·arly October 1~78,. reported· t:hat he· 
•': '•. · .. · .. wdu"i"a. li.ke to '_a tteinpt a·. 11 theiapeu tic trials n before he rcle~. sed 

. f. · ·_- :: ;°cl"aima'nt· :t6· return ·to work ... · He. started claimant on ··Motrin- and -re-

.,'! ;,__ I ' • ... que~t~cr per'm~;ssion to do~ a·. lumbar. myelo.g~am "t'.cY ·rule. o'u t. tqe·· poss·i-
... :- . -~ bi-Iii ty, ·-elf. a pinched-· nerve or. ruptured. disc. .Dr,: Thomas in reS?ODSe 

.. 1 ·:..:,e: .' :·to ·;thi~:/recommenaed str::mgly· against.: a· .myelograrn ·because people: ·wi'.·~h 
• 1 •• :-•: .... ·,claiman.t·•:s• psychological. make·-:up. have a :greater. risk o'f complii::atior1s·. 

·"_:, ::·- >: ;He ·,als'c/.·r.eco'mmended. against .any considerations :for. surgicai procedures 
·, t·. 'i' . at. that .time.. He considered her condition medically ·statidnary a's• .. . . . '.: ··,·: .. <~o7f :SeP'.temb~r :•.2 0 ·, 197 8. . .-

::if<:·:~}_., i /<: .: :_:,:'>: .... · - _. ·._.:: '.. .. . ' ". /.'. .. 

~ ·~, f .. :.' •" I• I '. > ,, - i' . _, 
: ' . ~ .. 

I!' 

.:-5~6-' 
.... ~ ' .. - -. ' . 

indicated this pain is worse with coughing, sneezing or bending and
with prolonged sitting or standing. On March 30, 1978, Dr. Thomas
hospitalized claimant for a period of traction, daily diathermy and
massage. He indicated that she had been employed in a dog food'
factory and was required to lift bags of dog food and twist which

m

caused.a re-exacerbation of pain and rendered claimant unable to 
work.' X-rays revealed a mild scoliosis in the lumbar region.

In June 1978, claimant attended the Disability Prevention
Center. Dr. R.P. Embick, medical examiner, reported claimant con­
tinued to complain of low back pain. The diagnosis was chronic
lumbar strain, mild to moderate postural deficit, mild muscular
deficit and probable left trochanteric bursitis. Dr. Embick did
not feel claimant's condition was stationary. Dr. Monty Johnson,
a psychologist, reported that claimant stated she had some emotional
problems in the form of tension and worry because of the cumulative
effect'of a relatively recent divorce and the back injury. Dr.
Johnson felt that claimant could be considered moderately emcrionally
disturbed and was showing evidence of a basically hysterical person­
ality picture, possibly involving some conversion ’tendencies. He
felt claimant was motivated to return to work." Dr. Halferty reported
that in mid-July claimant indicated that the activities at the
Center vsre're aggravating her conditon and she was bothei'ed by
"migraines". He felt claimant-'s motivation was questionable. It was
his-feeling that claimant would not be able to return to her previous^^
.occupation, but could return to a .modified occupation in the cate- f||^
gory ;of’ light to medium with the maximum lifting of 35 pounds and
repetitive lifting of 15 pounds with moderate amounts of walking and
standing.' He indicated claimant was .using a transcutaneous- nerve
'stimulator and.reported that she had good results in the reduction'
of her pain and'elimination, of muscle spasms-.

On  eptember 25, 1978, Dr; Thomas reported that he felt
claimant's condition was medically stationaryHe -felt she could

•’begin‘a job that required.'no lifting over five^ to ten pounds, no
recurrent bending or 'stooping, • and allowed her to sit as it became '
-necessary. . . '
••/V’'.'^'Dr..'''Paul Blaylock, i'n early October 1978reported.'that he -'
'would, like to',attempt a, "therapeutic trials" before he. released
'■-craimant -to' return .to work. • He. started claimant on 'Motrin- and 're-
‘ qiaes.ted permission to do' a-'lumbar. myelo.gram '-tO' rule o'ut. the’ possi-
:bi'dity.'-.of * a- pinched" nerve or' ruptured ' disc. ,Dr-; Thomas in response
to'ithi's'’recommended strongly against-'a-.myelogram-because people; with

■'vclaimant Vs' psychological, make'-up- have a -greater, risk ' of complications.
,iHe-,als’o'---reco'mmended against .any considerations 'for' surgical procedures

■ at. that .time. He considered her condition medically ‘stationary as’.,
pdf ' ep't'ember;>20, 1978. ' ' . ■

m
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October 16, 1978, Dr. Thomas reported that claimant had 
returned to his office with recurrence 0£ her problems. He asked 
that the claim be reopened. He indicated claimant had taken a job 
as a waitress and worked only three days before her pain had become 
severe'. He felt claimant's pain was the same as· she had previously 
and felt that she would benefit from referral to the Pain Clinic 
at Emanuel Hospital. 

Dr. Blaylock reported on October 24, 1978, that he felt 
cl·aimant probably does merit a myelogram and E.!\1.G. to rule out 
the possibility that she could have a herniated disc~ Claimant has 
agreed to undergo the procedure and has been scheduled into the 
hospital. 

On October 26, 1978, the carrier corresponded with Dr. Blaylock 
informing him that claimant's treating physician Dr. Thomas opposed 
the myelogram. The carrier informed claimant by letter that or. 
Thomas recommended she be seen in consultation and they advised hc.:r. 
the dates of the appointments. Also informed claimant that Dr. 

_Thomas recommended very strongly that a myelogram not be done unti; 
after the.examination by Orthopaedic Consultants and Dr. Quan. 

The claim was initially closed by a Determination Order, dated 
October 27, 1978, which awarded claimant temporary total disability 
compensation and compensation equal to 16 degrees for 5% unschedul8u 
disability for her back injury. 

On January 12, 1979, Dr. Thomas reported claimant had b2en work­
ing for approximately two weeks as a bartender. There was no speci~ic 
incident but claimant felt she had re-exacerbated her symptoms. 

Claimant was admitted to the hospital for physical therapy anc 
traction. Dr. Thomas reviewed the April 1978, EMG and reported it 
was negative. He said if claimant didn't improve he would consider 

·another EMG. 

Dr. Arlan Quan, a psychiatrist, opined January 16, 1979, that 
.claimant had a mixed personality disorder with passive-dependent 
hysterical features with associuted anxiety and sematic preoccupation. 
He felt that claimant clearly had a pre-existing psychiatric disorder. 
The situational and marital stresses seemed to be the primary difi~­
culty. Her low back pain played only a minor part in the mild increase 
of psychiatrir. problems. She over dramatized her physical diffic~Jties. 
She may benefit from counseling. Her psychiatric problems'would not 
preclude her from performing gainful employment. 

On Janua·ry 22, 1979, Orthopaedic Consultants opined cla-1maht 
was stationary and her claim should be closed~: They'diagnosed a 
chronic lumbosacral strain, severe .functional.overlay, conversion 
type, and obesity. They felt. that any further treatment or hospit­
alization was not necessary. Claimant cotild return to work to her 
same occupation without limitations. The total loss of function 
9£ the back was rated as minimum with the total loss due to this 
injury also rated as minimum. 
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On October 16, 1978, Dr. Thomas reported that claimant had

returned to his office with recurrence of her problems. He asked
that the claim be reopened. He indicated claimant had taken a job
as a waitress and worked only three days before her pain had become
severe. He felt claimant's pain was the same as she had previously
and felt that she would benefit from referral to the Pain Clinic
at Emanuel Hospital.

Dr. Blaylock reported on October 24, 1978, that he felt
ciaimant probably does merit a myelogram and E.M.G. to rule out
the possibility that she could have a herniated disc. Claimant has
agreed to undergo the procedure and has been scheduled into the
hospital.

#

#

On October 26, 1978, the carrier corresponded with Dr. Blaylock
informing him that claimant's treating physician Dr. Thomas opposed
the myelogram. The carrier- informed claimant by letter that Dr.
Thomas recommended she be seen in consultation and they advised her 
the dates of the appointments. Also informed claimant that Dr.
Thomas recommended very strongly that a myelogram not be done until
after the examination by Orthopaedic Consultants and Dr. Quan.

The claim was initially closed by a Determination Order, dated
October 27, 1978, which awarded claimant temporary total disability
compensation and compensation equal to 16 degrees for 5% unscheduled
disability for her back injury.

On January 12, 1979, Dr. Thomas reported claimant had been work­
ing for approximately two weeks as a bartender. There was no specific
incident but claimant felt she had re-exacerbated her symptoms.

Claimant was admitted to the hospital for physical therapy and
traction. Dr. Thomas reviewed the April 1978, EMC and reported it 
was negative. He said if claimant didn't improve he would consider
'another EMC.

Dr. Arlan Quan, a psychiatrist, opined January 16, 1979, that
.claimant had a mixed personality disorder with passive-dependent
hysterical features with associated anxiety and sematic preoccupation.
He felt that claimant clearly had a pre-existing psychiatric disorder.
The situational and marital stresses seemed to be the primary difi:.-
culty. Her low back pain played only a minor part in the mild increase
of psychiatric problems.  he over dramatized her physical difficulties
 he may benefit from counseling. Her psychiatric problems'would not
preclude her from performing gainful employment.

On January 22, 1979, Orthopaedic Consultants opined claimant
was stationary and her claim should be closed;. They diagnosed a
chronic lumbosacral strain, severe -functional.overlay, conversion
type, and obesity. They felt, that any further treatment or hospit­
alization was not necessary. Claimant could return to work to her
same occupation without limitations. The total loss of function
of the back was rated as minimum with the total, loss due to this
injury also rated as minimum.
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Dr. Blaylock reported on February 9, 1979, that clnimant was 8\ 
admitted to the hospital because of an acute exacerbation of her backWI 
symptom~. He opined that claimant did not have a neurological problem 

and he felt ·she had a psychologi~al problem with her pain. There 
were no objective findings to support her comrlaints. o~. Blaylock 
recorninended that claimant be rehospitalized' for a myelogram to ru1 '-· 
out a possible disc lesion .. 

On February 22, 1979, the carrier reported to Dr. Berkeley 
that they received his neurological consultation notes regarding the 
claimant dated February 8, ·1979 and inquired who referred the 
claimant to his office. They informed Dr. Berkeley that claimant 
had been seen by several doctors in the past ·fourteen months. Most. 
recently at carrier I s request claima"nt was examined by Orthopaedic 
Consultants who concluded that claimant was stationary. Claimant's 
·treating physician, Dr. Thomas, concurs. The carrier ap~~rently 
enclosed a copy of Dr. Quan's report to Dr. Berkeley. 

Dr. Berkeley reported to the claim~nt 1 s attorney on February 23, · 
1979, that claimant's symptoms were severe and a myelogram with a 
view towards surgery was recommended. On February 27, 1979, Dr. 
Berkeley reported claimant had been hospitalized becaus0 of 
increasing low back pain and left sciatic pain paresthesia of the 

- l~ft leg and foot.· On February 28, l979, claimant underwent a 
myelogram. Dr. Berkeley considered the myelogram normal. His fina.l -
diagnosis was a chronic lumbar strain. The bill for this hospital­
ization was s1,si1.so. Other medical bills unrelated to this pro­
cedure were al~o_entered intp the record. 

On March 9,. 1979, Dr. Berkeley repoited to the carrier t~at 
claimant came ~o see him on her own accord. He stated that he read 
the Orthopaedic Consultants' report and Dr. Quan's report and differs 
with them on the basis that claimant had further deterioration· s-ince 
the examination took place. 

At the hearing, claimant testified that she had worked as a 
ca·binet · maker and worked for a dog food _manufacturer. S:-te felt she 
could no longer tolerate standing or sitting for a long period of 
time, but felt that she could be re~rained to be a secrecary bec~use 
she wou~d be able .to get up and .move around. She indicated she 
currently uses pain pills and tranquilizers .. She. stated she is 
unable to·sit ~hrough an entire movie. She said she no longer does 
the prescribed exercise programs because they hurt her. She testified 
that Dr. Berkeley had told her that the insurance company had not 
auth6rLzed the myelogram and, in effect, had told her the matter 0£ 
payment could be resolved at a hearing pending before the Workers' 
Compensation Board's Hea~ing Division. 

~-,--~, . ·- •· 
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Dr. Blaylock reported on February 9, 1979, that claimant was
admitted to the hospital because of an acute exacerbation of her back"
symptoms. He opined that claimant did not have a neurological problem

and he felt she had a psychology .al problem with her pain. There
were no objective findings to support her complaints. Dr. Blaylock
recommended that claimant be rehospitalized' for a myelogram to rul'-.,
out a possible disc lesion..

On February 22, 1979, the carrier reported to Dr. Berkeley
that they received his neurological consultation notes regarding the
claimant dated February 8, 1979 and inquired who referred the
claimant to his office. They informed Dr. Berkeley that claimant
had been seen by several doctors in the past fourteen months. Most
recently at carrier’s request claimant was examined by Orthopaedic
Consultants who concluded that claimant was stationary. Claimant’s
treating physician, Dr. Thomas, concurs. The carrier apparently
enclosed a copy of Dr. Quan's report to Dr. Berkeley.

Dr. Berkeley reported to the claimant’s attorney on February 23,
1979, that claimant's symptoms were severe and a myelogram with a
view towards surgery was recommended. On February 27, 1979, Dr.
Berkeley reported claimant had been hospitalized because of
increasing low back pain and left sciatic pain paresthesia of the
left leg and foot. On February 28, 1979, claimant underwent a
myelogram. Dr. Berkeley considered the myelogram normal. His final
diagnosis was a chronic lumbar strain. The bill for this hospital­
ization was $1,827.50. Other medical bills unrelated to this pro­
cedure were also entered into the record.

On March 9,- 1979, Dr. Berkeley reported to the carrier that
claimant came to see him on her own accord. He stated that he read
the Orthopaedic Consultants' report and Dr. Quan's report and differs
with them on the basis that claimant had further deterioration ‘ since
the examination took place.

At the hearing, claimant testified that she had worked as a
cabinet maker and worked for a dog food .manufacturer.  he felt she
could no longer tolerate standing or sitting for a long period of
time, but felt that she could be retrained to be a secrerary because
she would be able .to get up and move around.  he indicated she
currently uses pain pills and tranquilizers. ,  he. stated she is
unable to sit through an entire movie.  he said she no longer does
the prescribed exercise programs because they hurt her.  he testified
that Dr. Berkeley had told her that the insurance company had not
authorized the myelogram and, in effect, had told her the matter of
payment could be resolved at a hearing pending before the Workers'
Compensation Board's Hearing Division.
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The Referee found that the employer-carrier 1 s issue about not 
being responsible for certain medical expenses could be raised at a 
hearing especially when claimant had raised that is\sue. The tzefen;c: 
was of the opinion that the evidence did not indicate chat the claim 
should b~ reopened_on the theory that the claimant was ~ot stationary 
at the time of claim closure or that she had subsequenliy become 

. . 

non-medically stationary. The Referee felt the evidence indicated 
a very serious question whether Dr. Berkeley's hospitalization and 
myelogram were reasonable and necessary. Based upon the totality 
of the evidence, the Referee was of the opinion that neither Dr. 
Berkeley•s·treatment of claimant nor her hospitalization expenses 
were·reasonable or necessary. 

As far as claimant's loss of wage earning capacity in this case, 
the Referee found that the claimant could ret~rn to a modified job 
with no lifting over approximately five to ten pounds, ~ith no 
recurrent bending or stooping and that would enable. her to sit if 
necessary. It was noted that claimant could not return to her reguLur 
work. The Referee found claimant's pre-existing psychological problems 
were materially involved in the rating of claimant 1 s disability. B~1sed 
upon claimant I s removal . from the •type of work and the consequences of 
her low back strain, he placed a loss of wage earning capacity of 
30% unscheduled disability and granted an award to that amou~t. The 
Referee ordered that Dr. Berkeley's medical expense and the hospitnl­
ization expense (February 27, 1979, to March 7, 1979) of claimant by 
him was not necessary and was not the responsibility of the employer. 

BOARD·ON DE NOVO REVIEW 

The Board, after de novo review, modifies t~e Referee 1 s oroer. 
ORS 656.283 (1) provides that any party may request a hearing at a,1'/ 
time on any question concerning a claim. The Board concurs with the 
Referee that the empl6yer in this case has·the right to raise its 
contention that it was not responsible for these mediccil expenses ~,t 
the hearing, especially since claimant had also raised that aame issue. 
The Board concurs with the REferee's finding that Dr. Berkeley's 
medical expense and hospitalization expense (for the period f=om 
February 27, 1979, and until March 7, 1979} was not reasonable or 
necessary and is not the responsibility of this empl6yer. Dr. Thomas 
and the Orthop~edic Consultants both opined claimant was not in ne~d 
~f any further treatment in early 1979 and it was specifically found 
that it was contra indicated that claimant undergo a myelogram. T~e 
performance of medical services which ar~ and may be unnecessary i~ 
not authorized under the Workers' Compensation Department's rules. 
The Board, in this case, finds that the preponderance of the evidence 
establishes that Dr. Berkeley's treatment and hospitalization in 
Febru~ry to March 1979 was not reasonable or necessary., therefore, 
~snot the iesponiibility of this employer~carrier. 
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The Referee found that the employer-carrier's issue about not

being responsible for certain medical expenses could be raised at a
hearing especially when claimant had raised that is'sue. The Referee
was of the opinion that the evidence did not indicate that the claim
should be reopened on the theory that the claimant was not stationary
at the time of claim closure or that she had subsequently become

non-medically stationary. The Referee felt the evidence indicated
a very serious question whether Dr. Berkeley's hospitalization and
myelogram were reasonable and necessary. Based upon the totality
of the evidence, the Referee was of the opinion that neither Dr.
Berkeley's■treatment of claimant nor her hospitalization expenses
were reasonable or necessary.

#

As far as claimant's loss of wage earning capacity in this case,
the Referee found that the claimant could return to a modified job
with no lifting over approximately five to ten pounds, A-ith no 
recurrent bending or stooping and that would enable, her to sit if
necessary. It was noted that claimant could not return to her reguiur
work. The Referee found claimant's pre-existing psychological problems
were materially involved in the rating of claimant's disability. Bcised
upon claimant's removal from the -type of work and the consequences of
her low back strain, he placed a loss of wage earning'capacity of
30% unscheduled disability and granted an.award to that amount. The
Referee ordered that Dr. Berkeley's medical expense and the hospital­
ization expense (February 27,
him was not necessary and was

1979, to March 7, 1979) of claimant by
not the responsibility of the employer.

BOARD'ON DE NOVO REVIEW

m

The Board, after de novo review, modifies the Referee's order.
OR 656.283 (1) provides that any party may request a hearing at a;iy
time on any question concerning a claim. The Board concurs with the
Referee that the employer in this case has■the right to raise its
contention that it was not responsible for these medical expenses at
the hearing, especially since claimant had also raised that same issue
The Board concurs with the REferee's finding that Dr. Berkeley's
medical expense and hospitalization expense (for the period from
February 27, 1979, and until March 7, 1979) was not reasonable or
necessary and is not the responsibility of this employer. Dr. Thomas
and the Orthopaedic Consultants both opined claimant was not in nerd

‘of any further treatment in early 1979 and it was specifically found
that it was contra indicated that claimant undergo a myelogram. The
performance of medical services which are and may be unnecessary is '
not authorized under the Workers’ Compensation Department's rules.
The Board, in this case, finds that the preponderance of the evidence
establishes that Dr. Berkeley's treatment and hospitalization in
February to March 1979 was not reasonable or necessary, therefore,
is not the responsibility of this employer-carrier.
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Further, the Board finds ·t6at the Referee's award of unschedu~ed 
pisability in this case is excessive.· The Orthopaedic Consultants ti) 
opined that due to claimant's injury in this case, she had suffered 
minimal impairment of her low back. Dr. Thomas released claimant 
to work requiring no lifting over five or ten pounds, no recurrent 
be~ding or stooping, and enabling claimant to sit and stand as she 

felt ~ecessary. Dr. Halferty fELt claimant could retur~ to a 
modified occupation and placed a lifting maximum of 35 pounds on 
claimant and repetitive lifting limit of 15 pounds on her. He felt 
claimant could be employed in a job which had moderate walking and 
standing. 

Dr. Quan felt that claimant 1 s injury P,layed only~ minor part 
in the increase of her psychiatric symptoms. Dr. Quan felt that 
the marital stress appeared to be the primary difficulty claimant 
was experiencing. 

Claimant has the etjuivalency of a junior in high scnool education 
and has worked in a variety of jobs. Th~ Board finds, after consider­
ing all the relevant factors in this case, that claimant has lost 
20% of her wage earning capacity. Therefore, the Board grants 
claimant an award of compensation equal to 64 degrees for zoi un­
scheduled disability for the low back injury. This award is in li,~u 
of the previous awards claimant has been granted. 

ORDER 

The Referee's order, dated April 30, 1979, is modified. 

Claimant is hereby granted an award of compensation equal to 

-
64 degrees for 20% unscheduled disability for the low back injury. 
This award is in lieu of any previous awards of unscheduled disabj :.ity 
f6r this inj~ry. The remainder of the Referee's order i~ affirmed. 

WCB CASE NO. 77-2965 

JOHN D. McCARTER, CLAIMANT 
Robert A. Lucas, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Employer's Attys. 
Order On Remand 

June 23, 1980 

0 ------,.•• ••--~--•••••--••-----•••-•--•• ••••--•- •n• 
:: - .• I ' • 

.! ... ·-

The above entitled matter having been appealed to the 
Court of Appeals from an Order o:: the Workers' compensation 
Board dated June 21, 1979, 

------·-·--------·-··--··----•· - . -· 
• _ .. � ---- -·---------·~----~-.. --- .. 
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Further, the Board finds that the Referee's award of unscheduled
disability in this case is excessive. ' The Orthopaedic Consultants
opined that due to claimant’s injury in this case, she had suffered
minimal impairment of her low back. Dr. Thomas released claimant
to work requiring no lifting over five or ten pounds, no recurrent
bending or stooping, and enabling claimant to sit and stand as she

m
felt necessary. Dr. Halferty feLt claimant could return to a
modified occupation and placed a lifting maximum of 35 pounds on
claimant and repetitive lifting limit of 15 pounds on her. He felr
claimant could be employed in a job which had moderate walking and
standing.

Dr. Quan felt that claimant's injury played only a minor part
in the increase of her psychiatric symptoms. Dr. Quan felt that
the marital stress appeared to be the primary difficulty claimant
was experiencing.

Claimant has the equivalency of a junior in high scnool educ
and has worked in a variety of jobs. The Board finds, after cons
ing all the relevant factors in this case, that claimant has lost
20% of her wage earning capacity. Therefore, the Board grants
claimant an award of compensation equal to 64 degrees for 20% un­
scheduled disability for the low back injury. This award is in 1
of the previous awards claimant has been granted.

ORDER

cl Lion
ider-

The Referee's order, dated iVpril 30, 1979, is modified.

Claimant is hereby granted an award of compensation equal to 
64 degrees for 20% unscheduled disability for the low back injury.
This award is in lieu of any previous aw'ards of unscheduled disability
for. this injury. The remainder of the Referee’s order is affirmed.

WCB CA E NO. 77-2965

JOHN D. McCarter, c aimant
Robert A. Lucas, Claimant's Atty.
 outher,  paulding, Kinsey, Williamson

&  chwabe, Employer's Attys.
Order On Remand

June 23, 1980

The above entitled matter having been appealed to the
Court of Appeals from an Order of the Workers’ Compensation
Board dated June 21, 1979, #
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:··_·.:_•A-rid: t~e.-Cour-t'.of App~;ls by· judgme'nY and'Manda-c_e· :1a'.ri11g 
.·' re~eis~d-~he!Oider -bf.the Boaid• and temand~d t6e·~ause ror _ . 
. :·-fu_j:-th,et ·. pr_oc_eeding~ p'ur~uan·t. to ~he.·_Court' S de_ci sior: and· o;_.:ii_.1~on" 
·.-rendered-,April' 1-4·,· 1980., .· · ·· 

. ;:-._·,:· ·: < ·,.< :~ ;_:: . ' . . . . ' .. 
\ ·: .-.o'· Now,:therefore, in compliance'. with' said. -nanda te a.n<J· Order· . 

·. ·ar1d,~·,t1{~ ,opi[lion .of the Court,· tnc 'Board .t:~reby -orJcr-s ·that :-its·· 
,r o'rde'r of; ~June 21, ,1'979 be ana·.''trie'· Some is hei:-cby. wi~hdr,__;_Wri-an....i 

, ... , - ,-.held ·to_r;.naught, and the -Opinio'n arid Orcl'er··of .die iReferee .dat.Gd 
• • . I ' • -a-~ L. • • • • , • • • • ~ • • 

,·· 

, -.Augus.r14,•:1_978, as amended·and corrected-on.August 22, ·1978_· 
'·,<·: Y:?a.na-;,:'amerided·.·a:nd:, corrected on Auqust.-29', 1978_, :is :::'.:Eirl:",2d a'nd 

: • 1,' ,trr'e'.:'.saine'•'is 'ord'ered ·-to be the Order:-of. the Boarc..· i - , .. 
. . ,·;_ .. ::<_·_: _:' -~ " ... - .. · .. ·: \ .. ; ·. . . . .... . < :: ••• ·,_. :-·· _._-.. : •• '. ' • : • 

_-~·:)_:·,It _"i:s··:further ·ORDERED that Cr9wn Zellerbach Coq_jorc1~ion _ 
. :, (p'eti.t_i'6ner f rec_ove·r frorr1 .responden:'.s' in'. ·said' cSurt of. /1.;::.,peci i's'· 

.:·pr·oc·e.ed1.n9,···cost·s and disbursements in- the amount of.$2.i2.G0. as 
_; or·dere~ ·by .-1::he· Cour'~. . 

•~ } r ~ ~ 0 

- •~~~~ ~~ : .:. '::';: :f.~•:: on - • ., :--, 

I • •.•, 

:,·.' WCB 'CASE NO. · 79-9_515 
·WCB CASE NO. 79-3364-

June 24, 1980 

-· BILLIE G. MATTHEWS, . CLAIMAWr. . 
Thomas -~. Evans, Claimant's ·Atty .. 
Scott M. Kelley, Employer's Atty .. 

. ~tipu~ation· In Settlement· · · 
,i ,'; •• 

This stipulation pertains to both capt{oned claims as 
designated. The low back injury occurred on December 19, 
1977,_.and the nose .and neck injury occurred on October 
17; 1978. 

A hearing.was held on the low·back injury, being WCB 
Case No. 79~3364, and the claima~t appealed the opinion 
and order.of the referee on October 17, 1979, which matter 
is still pending. 

Th~ claimant made a request for hearing pertaining to 
his nose. and neck injury and appealed from the determination 
order of October 10, 1979, contending, primarily, that he 
was entitled to an award of permenent partial disability. 
The referee in his opinion and order·pretaining to the low 
back allowed no permanent partial disability 1 and the 
determination order of October 10, 1979 made no provision 
for permenent partial disability. 

All issues pertainirig to b6th claims have now been 
resolved ans settled as· follows: 

-531-

. Arid' tihe;Court-of Appeals by' Judgment' and Mandate, having
. ' rever.sed'.'theOrder,'bf the .Board- and remanded the ■'cause ^,_or .

' ’ifurtber'^ proceedings pursuant'-to ,-1:he.\Court' s decision and opinion
■'-’•fe'hdered-; April'.L4-, 198 0 . ‘ . ;'a ^

''Now-;therefore, in compliance' with''said Mandate and' Order ' ,
'and'-, .'the .opinion ,of the Court ,• theyBoaird, .hereby -orders 'bhat-.its

' Order .of; June  1, i'-1979 be and‘ the' .same is. hereby v/i'bhdrav/h ana
/■-held .for-haught,., and the Opinion arid Order^- of .the ;Referee .dated
• '.'Augus.t’ 14,' 1978 , as amended' and corrected- on.August '22, .■i978'.‘ .
;l;?and';-‘'amended. and:. ^corrected on Au'gust .;29; 1978, -is 'a:: firmed and
'•■dtK'e'.isame,'I 'ordered '-to be the Order--of. the Board.-' •. /.

■f;:•;ft, ;i-s -.'further -ORDERED that Crown Zel-lerbach Corpor .Ition
(p'eti.tibner) recover from .respondents' in,'said' Court of .Appeals'-

■■•."'pr’oc'eedingcosts' and disbursements in- the amount of, $212.00, as 
ordered 'by -the' Court. ' . .

WCB CA E NO.
•WCB CA E NO.

79-9515
79-3364

June 24, .1980

m BILLIE G. MATTHEW CLAIMANT
Thomas -M. Evans, Claimant's Atty
 cott M. Kelley, Employer's Atty
 tipulation In  ettlement'

m

This stipulation pertains to both captioned claims as
designated. The low back injury occurred on December 19,
1977, .and the nose and neck injury occurred on October
17, 1978.

A hearing was held on the low back injury, being WCB
Case No. 79-3364, and the claimant appealed the opinion
and order of the referee on October 17, 1979, which matter
is still pending.

The claimant made a request for hearing pertaining to 
his nose and neck injury and appealed from the determination
order of October 10, 1979, contending, primarily, that he
was entitled to an award of permanent partial disability.
The referee in his opinion and order pretaining to the low
back allowed no permanent partial disability, and the
determination order of October 10, 1979 made no provision
for permanent partial disability.

All issues pertaining to both claims have now been
resolved ans settled as follows:
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1. The claimant's appeal to the Workers' Compensation 
Board in WCB Case No. 793364 is tb be dismissed, and the 
parties a.gree to such and request the Workers' Compen­
sation Board to enter an order to that effect. 

__ 

2. The claimant's request for hearing under WCB 
Case No. 79-9515 is to be dismissed, and the parties 
request: the approval of·: this stipulation to· ·such· effect 
from the Hearings Division of the Workers' Compensation 
Board. 

3. The claimant is to receive, in a lump sum, an 
award of ten per cent (10%) unscheduled disabilitv for 
low back, upper back, and neck.injury for.both of-·the 
injuries, which is of ~he equivalent sum of TWO THOUSAND 
SEVEN HUNDRED TWENTY DOLLARS ($2,720). 

4. Out of the foregoing sum of $2,720, there shall 
be deducted and paid to Olson, Hittle, Gardner & Evans, 
claimant's attorneys, the sum of ·$680.00. 

The foregoing is agreed to by the undersigned this 
12th day of May 1980. 

THE FOREGOING SETTLEMENT STIPULATION IS APPROVED, . 
the claimant's appeal to the Workers' Compensation Board 
in WCB Case No. 79-3364 is dismissed and claimant's request 
for hearing under WCB Case No. 79-9515 is dismissed based 
upon the stipulation entered into by the parties. 

WCB CASE NO. 
WCB CASE NO. 

CECIL AUSTIN, CLAIMANT 
Jolles, Sokol & Bernstein, 

Claimant's Attys. 

78-6810 
79-7682 

Schwabe, Willaimson, Wyatt, Moore 
& Roberts, Employer's Attys. 

Request for Review by Employer 
~-- ------ -- . 

June 25, 1980 

The employer seeks Board review of the Referee's orde~. as 
amended, which granted claimant an awa~d of additional compen­
sation equal to 80° for 25% uri~chedul8d disability for his back in­
jury and granted claimant~s attorney a fee out of this increased 
compensation. A Determination Order, dated August 2~, 1979, 
granted claimant an award· of temporary total disability anci com­
pensation equal to 48° for 15% unschedt:ied dis.;1~ility- ior his 

-back injury. The emp layer con tends the award of addi ~.-.;.o:-ia:. ::orr.- & 
pensation is excessive. ·· W' 
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1. The claimant's appeal to the Workers' Compensation
Board in WCB Case No. 793364 is to be dismissed, and the
parties agree to such and request the Workers' Compen
sation Board to enter an order to that effect. m

2. The claimant's request for hearing under V7CB
Case No. 79-9515 is to be dismissed, and the parties
request! the approval of’this stipulation tO' such effect
from the Hearings Division of the Workers' Compensation
Board.

3. The claimant is to receive, in a lump sum, an
award of ten per cent (10%) unscheduled disability for 
low back, upper back, and neck.injury for both of the
injuries, which is of the equivalent sum of TV70 THOU AND
 EVEN HUNDRED TWENTY DOLLAR ($2,720).

4. Out of the foregoing sum of $2,720, there shall
be deducted and paid to Olson, Hittle, Gardner & Evans,
claimant's attorneys, the sum of $680.00.

The foregoing is agreed to by the undersigned this
12th day of May 1980-

THE FOREGOING  ETTLEMENT  TIPULATION I APPROVED,
the claimant's appeal to the Workers' Compensation Board
in WCB Case No. 79-3364 is dismissed and claimant's request
for hearing under WCB Case No. 79-9515 is dismissed based
upon the stipulation entered into by the parties.

WCB CA E NO.
WCB CA E NO.

78-6810
79-7682

June 25, 1980

CECIL AU TIN, CLAIMANT
Jolles,  okol & Bernstein,
Claimant's Attys.

 chwabe, Willaimson, Wyatt, Moore
& Roberts, Employer's Attys.

Request for Review by Employer

The employer seeks Board review of the Referee's order, as
amended, which granted claimant an award of additional compen
sation equal to 80° for 25% unscheduled disability for his back in
jury and granted claimant's attorney a fee out of chis increased
compensation, A Determination Order, dated August 29, 1979,
granted claimant an award of temporary total disability and com
pensation equal to 48° for 15% unscheduled disability- for his
back injury. The employer contends the award of addiona 1 corr-
pensation is excessive. m
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FACTS 

The Board adopts the facts as r _ecited by the Referee ar.c.: 
attaches a CO?Y of his Opinion and Order. 

BOARD ON DE NOVO REVIEW 

Based on these same facts, the Bo.:i rd reach Gs a C1 .:.. r' ferent 
conclusion from that of the Referee. The Referee's order is 
modified. 

Claimant's injury was diagnosed as a low back str~1in f0r 
which he has received conservative treatment. Claimant is now 
59 years old, has a 10th grade education, and has obta ined o 
GED. Claimant has worked in the shipyards, lo&ded me at trucks, 
worked in a grocery store, and for 21 ye ars has workec for 
Sunshine Dairy as a route driver-salesma n. This job involved 
mainly route driving and delivery of milk. After this injury, 
claimant obtained his GED and completed a sales training pro­
gram. 

In July 1978, Dr. Waldram reported he did not f ee l claim­
ant was capable of performing work requiring lifting over 
25-30 pounds, repetitive bending, or heavy machinery driviny. 
He felt claimant was capable of light to moderate work cequir­
ing a combination of sitting and walkinq. He felt clt1Htant 
should not sit for longer than two hours at a time cJ.nci not mn re 
than four to five hours in the course of a day. Claim;tr,t's 
disability was described as chronic back strain with some 
sciatic -irritation. 

The Orthopae dic Consultan t s, in Novemb e r 1979, felt 
ant 1 s condition had changed since Dr. Waldram's ~eport. 
considered that the total loss of function of claimant's 
due to this injury was in the range of "r,1ild". 

claim­
They 
back 

Claimant testified he has constant low back pain which 
periodically radiates down both of his legs. He stil l p l ays 
golf and bowls, but . is limited on occasion·s because of back 
pain. He has difficulty remaining in position for prolonged 
periods of time. 

Claimant is currently employed as a salesman for Portland 
Machinery. His son is th e manager of this company. ~l c1 ima., t' s 
job is renting mobile sca f folding. Other employees in claimant's 
job category are required to do some heavy lifting, but. he is 
not. Claimant is paid on a salary basis. 

The Board, after reviewin g all of the evidence in this 
case, finds the award granted by the Re feree is excessive. Since 
his injury, claimant has been retrained, re-employed, and is capu b l c 
of performing his new job. Claimant is bright. The medical 
evidenc~ indicates that claimant has a mild loss of function due 
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The Board adopts the facts as recited by the Referee and
attaches a copy of his Opinion and Order.

BOARD ON DE NOVO REVIEW

Based on these same facts, the Board reaches a oiiferent
conclusion from that of the Referee. The Referee's order is
modified.

Clainant's injury was diagnosed as a low back strain for
which he has received conservative treatment. Claimant is now
59 years old, has a 10th grade education, and has obtained a
GED. Claimant has worked in the shipyards, loaded meat trucks,
worked in a grocery store, and for 21 years has worked for
 unshine Dairy as a route driver-salesman. This job involved
mainly route driving and delivery of milk. After this injury,
claimant obtained his GED and completed a sales training pro­
gram.

In July 1978, Dr. Waldram reported he did not feel claim­
ant was capable of performing work requiring lifting over
25-30 pounds, repetitive bending, or heavy machinery driving.
He felt claimant was capable of light to moderate work requir­
ing a combination of sitting and walking. He felt claimant
should not sit for longer than two hours at a time and not more
than four to five hours in the course of a day. Claim.int's
disability was described as chronic back strain with some
sciatic irritation.

The Orthopaedic Consultants, in November 1979, felt claim­
ant's condition had changed since Dr. Waldram's report. They
considered that the total loss of function of claimant's back
due to this injury was in the range of "mild".

Claimant testified he has constant low back pain which
periodically radiates down both of his legs. He still plays
golf and bowls, but is limited on occasions because of back
pain. He has difficulty remaining in position for prolonged
periods of time.

Claimant is currently employed as a salesman for Portland
Machinery. His son is the manager of this company. Claimant's
job is renting mobile scaffolding. Other employees in claimant's
job category are required to do some heavy lifting, but he is
not. Claimant is paid on a salary basis.

The Board, after reviewing all of the evidence in this
case, finds the award granted by the Referee is excessive.  ince
his injury, claimant has been retrained, re-employed, and is capable
of performing his new job. Claimant is bright. The medical
evidence indicates that claimant has a mild loss of function due

FACT 
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this injury. Based on all the evidence, the Board finds 
claimant is entitled to an award of compensation equal to 80° 
for 25% unscheduled disability for his back injury. 'l'his is 
in lieu.of all previous awards of unscheduled disability for 
this injury. 

ORDER .• .'· .. , 
,•; 

The Referee's order, dated January 10, 1980, and as amended 
on January 23, 1980, is modified . 

. Claimant is hereby granted an award of compensation e~uill 
to 80° for 25% unscheduled disability for his ·back injury. 
This is in lieu of all previous awards of unscheduled disability 
for this injury. 

The remainder of the Referee's order is affirmed. 

WCB CASE NO. 79-2395 

JOE ROY FLOWERS, CLAIMANT 
Alex Christy, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

· & Hallmark, Employer's Attys. 
Request for Rev'iew by Employer 
Cross-appeal by Claimant 

June 25, 1980 

The employer seeks Board review of that portiori. of the 
Refere~' s or<;ler which granted claimant additional compensation 
for 35% unscheduled disability. The employer contends the 
award is excessive. 

Claimant cross-appeals contending he is permanen:.1.y a:1c. 
totally disabled. 

FACTS 

For a recital of the facts, see the Referee's Opinion 
and Order, a copy of which is attached to this order. The 
Board find~ the facts as recited by the Referee are correct. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the ReL.:.:ree' s 
order. 

Claimant is now 47 years old and has a ninth grade 
education. He has previous work experience as.a truck driver, 
machine operator, A-frame crane operato;c, engine and machine 
.mechanic and physically handling steel. He. has experience 
'as a. supervisor and was a member. of the U.S·. Army Reserves. 

·- . . . -534-

• 
to this injury. Based on all the evidence, the Board finds
claimant is entitled to an award of compensation equal to 80°
for 25% unscheduled disability for his back injury. This is
in lieu ,of all previous awards of unscheduled disability for
this injury.

ORDER

The Referee's order, dated January 10,
on January 23, 1980, is modified.

1980, and as amended

Claimant is hereby granted an award of compensation equal
to 80° for 25% unscheduled disability, for his back injury.
This is in lieu of all previous awards of unscheduled disability
for this injury.

The remainder of the Referee's order is affirmed.

WCB CA E NO. 79-2395

JOE ROY FLOWER , CLAIMANT
Alex Christy, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer
Cross-appeal by Claimant

June 25, 1980

The employer seeks Board review of that portion, of the
Referee's order which granted claimant additional compensation
for 35% unscheduled disability. The employer contends the 
award is excessive.

Claimant cross-appeals contending he is permanently an;.,
totally disabled.

FACT 

For a recital of the facts, see the Referee's Opinion
and Order, a copy of which is attached to this order. The
Board finds' the facts as recited by the Referee are correcu.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order.

Claimant is now 47 years old and has a ninth grade
education. He has previous work experience as.a truck driver,
machine operator, A-frame crane operator, engine and machine
.mechanic and physically handling steel. He.has experience
as a, supervisor and was a member of the U. -. Army Reserves.

-534-



       
         

          
        
          

          
        

       
          

      
          

       
       
         

            
         

      

       
         

          
       

    

       
       

       
        

         
         
         

       
         

       
         
  

          
         

 

         
         
           
      

enrolled in a vocational rehabilitation program 
where he learned skills as a machinist. Claimant received 
additional training as a machinist at Tektronix at his own 
expense. Upon completion of the 'l'ek tronix program claimant 
qualified for employment at Tektronix but had to be able to 
lift 50 pounds repetitively. He felt that he could a,nd 
requested his doctor to ease his lifting restr.ictions. Dr. 
Keizer, claimant 1 s primary treating physician, would not 

· change the lifting restrictions because of the high risk of 
aggravating claimant's back condition. Claimant contends 
that he is permanently and totally disabled with Dr. K0izer's 
physical restrictions. The claimant, in his testimony, 
relates subjective symptoms which he claims materially 
affect his ability to function. He claims his activi tir:)S 
are restricted to the extent that he is unable to ensa~;c in 
any sustained employment at a gainful occupation which is 
either suitable or for which he is trained. 

The preponderance of the medical evidence indicates 
claimant has the physical capacity to be gainfu.lly employed; 
the reports from the Callahan Center are persuasive in that 
regard. Dr. Keizer concurred with' the Center's assess~ent 
of the claimant's physical limitations. 

The employer submitted surveillance films into the 
evidence. These films recorded observations of claiman~ 
engaged in various activities that required repetitive 
bending, stooping, twisting and lifting. Although the Board 
does .not find the surveillance films determinative on the 
issue of claimant 1 s loss of wage earning capacity, it does 
find the activities the claimant is depicted performing are 
indicative of physical capabilities beyond the limitations 
recited by the claima~t. The activities depicted are close~ 
to the physical capabilities supported by the gr2ater weight 
of the medical evidence than to the limitations-testified to 
by the claimant. , 

The Board finds the claimant failed to prove by d 

preponderance of the evidence that he is ·permanently and 
totally disabled. 

The Board finds the claimant has proved only a partial 
loss of wage earning capacity which in this case entitles 
him to an award of compensation equal to 48° for 15% unsched­
uled disability for his low back injury. 
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Claimant enrolled in a vocational rehabilitation program
where he learned skills as a machinist. Claimant received
additional training as a machinist at Tektronix at his own
expense. Upon completion of the Tektronix program claimant
qualified for employment at Tektronix but had to be able to
lift 50 pounds repetitively. He felt that he could and
requested his doctor to ease his lifting restrictions. Dr. 
Keizer, claimant's primary treating physician, would not
change the lifting restrictions because of the high risk of
aggravating claimant's back condition. Claimant contends
that he is permanently and totally disabled with Dr. Keizer’s
physical restrictions. The claimant, in his testimony,
relates subjective symptoms which he claims materially
affect his ability to function. He claims his activities
are restricted to the extent that he is unable to engage in
any sustained employment at a gainful occupation which is
either suitable or for which he is trained.

#

m

The preponderance of the medical evidence indicates
claimant has the physical capacity to be gainfully employed;
the reports from the Callahan Center are persuasive in rhat
regard. Dr. Keizer concurred with' the Center's assessment
of the claimant's physical limitations.

The employer submitted surveillance films into the
evidence. These films recorded observations of claimant
engaged in various activities that required repetitive
bending, stooping, twisting and lifting. Although the Board
does .not find the surveillance films determinative on the
issue of claimant's loss of wage earning capacity, it does
find the activities the claimant is depicted performing are
indicative of physical capabilities beyond the limitations
recited by the claimant. The activities depicted are closer
to the physical capabilities supported by the greater weight
of the medical evidence than to the limitations•testified to
by the claimant.

The Board finds the claimant failed to prove by a
preponderance of the evidence that he is permanently and
totally disabled.

The Board finds the claimant has proved only a partial
loss of wage earning capacity which in this case entitles
him to an award of compensation equal to 48° for 15% unsched­
uled disability for his low back injury.
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ORDER 

The order of the Referee, dated November 9, 1979, is 
modified. 

Claimant is hereby granted an award equal to 48° for 
15% unscheduled disability for his low back. This aw0rd is 
in lieu of the unsche¢luled award granted by the Referee's 
order. 

I 
In all other respects, the Referee's order is affirmed. 

·---~------- -., 

WCB CASE NO. 79-1408 

JEANETTE GRIMALDI, CLAIMANT 
Green & Griswold, Claimant's Attys. 
Schwabe, Willaimson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Order Of Dismissal 

June 25, 1980 

;-• ... ::...·-;. -··· --· ... --·- -- -- ~ -~- --·· - , ____ --

A rec;uest for review, having been duly filed with the 
Workmen's Compensation Board .in the above-entitled m·a.tter by 
the claimant, and said request for review now having been 
~ithdrawn, 

IT IS THEREFORE ORDERED that" the request for rev::.c•.·.' now 
pending_before the Board is hereby dismissed and the ore.er of 
the Referee is· final by operation of law. 

w::B CASE NO. 79-6256 

FRED L. IK)UQJIST, CIAIMANl' 
Bischoff, Murray & Strooband, 

Cl.ainant Is Attys. 
R. Ray Heysell, ~l~is Atty. 
Re:lu,est for Review by Claimant 

·=---·-··--··-· 

June 25, 1980 

Claimant seeks Board review of the Referee's order which 
affirmed the Determination Order, dated July 6, 1979, which 
gratned claimant temporary total ·disability only. 

-536-

ORDER

The order of the Referee, dated.November 9, 1979, is
modified.

m

Claimant is hereby granted an award equal to 48° uor
15% unscheduled disability for his low back. This award is
in lieu of the unscheduled award granted by the Referee's
order.

IIn all other respects, the Referee's order is affirmed

WCB CA E NO. 79-1408 June 25, 1980

JEANETTE GRIMALDI, CLAIMANT
Green & Griswold, Claimant's Attys.
 chwabe, Willaimson, Wyatt, Moore

& Roberts, Employer's Attys.
Order Of Dismissal

A request for review, having been duly filed with the 
Workmen's Compensation Board .in the above-entitled matter by
the claimant, and said request for review nov'/ having been
v/ithdrawn,

IT I THEREFORE ORDERED that the request for revicv nov7
pending before the Board is hereby dismissed and the ordei: of
the Referee is final by operation of lav;.

June 25, 1980WCB CA E NO. 79-6256

FRED L. H0M3UI T, CLAIMANT
Bischoff, Murray &  trooband,
Clairant's Attys.

R. Ray Heysell, Employer's Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order which
affirmed the Determination Order, dated July 6, 1979, which
gratned claimant temporary total disability only.
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1 The Board adopts the facts as recited in the Referee's 
order, a copy of which is attached to this order and made a 
part hereof. 

BOARD ON DE NOVO REVIEW 

Based on the facts of this case, the Board modifies the 
Referee's order. The Board agrees with the Referee that claim­
ant's testimony concerning the work activity he can or cannot 
do is questionable. However, Dr. Woolpert doubted claimant 
was going to be capable of steady work activity because of the 
chronic dorsal strain as well as the degenerative joint disease 
of his back. He felt claimant should engage in lighter work. 

Dr. Matthews felt claimant could perform light to moder­
ate types of work. He felt claimant could probably perform 
his regular work as a forklift operator. However, Dr. Macthews 
felt it would be desireable if cliamant limited his work activ­
ity to lighter work. 

In May 1979, Dr. Woolpert reported claimant had localized 
tenderness, a moderate amount of back deformity, and good range 
of. back motion. He felt claimant could return to work and 
placed work restrictions on claimant of no lifting over 50 
pounds, no repetitive lifting over 30 pounds, elimination of 
repetitive bending or working in a prolonged. bent-over position. 

Dr. Woolpert rated claimant's 9ermanent partial disability as 
in the mildly moderate range. 

The Board concludes, based on all of the evidence, that 
claimant has lost some wage earning capacity. ~nis conclusion 
is based on evidence of medically supported restrictions on 
claimant's work capacity. Therefore, the Board grants claim­
ant an award of compensation equal to 32 degrees fo~ 10% for 
his back injury. Claimant's attorney is granted a fee equal 
to 25% of this increased compensation not to exceed $3,000. 

ORDER 

The Refe:--ee's order, dated January 14, 1980, is n~odifie;d. 

Claimant is-hereby granted an award of 32 degreos for 
10% unscheduled disability. 

Claimant's attorney is hereby granted as a reasonable 
attorney fee the sum of 25% of the increased comp~nsdtion 
granted by this order, payable out of said compensation as 
paid, not to exceed $3,000. 
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m

m

'The Board adopts the facts as recited in the Referee's
order, a copy of which is attached to this order and made a
part hereof.

BOARD ON DE NOVO REVIEW

Based on the facts of this case, the Board modifies the
Referee’s order. The Board agrees with the Referee that claim­
ant ' s testimony concerning the work activity he can or cannot
do is questionable. However, Dr. Woolpert doubted claimant,
was going to be capable of steady work activity because of the
chronic dorsal strain as well as.the degenerative joint disease
of his back. He felt claimant should engage in lighter work.

Dr. Matthews felt claimant could perform light to moder­
ate types of work. He felt claimant could probably perform
his regular work as a forklift operator. However, Dr. Macthews
felt it would be desireable if cliamant limited his work activ­
ity to lighter work.

In May 1979, Dr. Woolpert reported claimant had localized
tenderness, a moderate amount of back deformity, and good range
of.back motion. He felt claimant could return to work and
placed work restrictions on claimant of no lifting over 50
pounds, no repetitive lifting over 30 pounds, elimination of
repetitive bending or v;orking in a prolonged, bent-over position

Dr. Woolpert rated claimant's permanent partial disability as
in the mildly moderate range.

The Board concludes, based on all of the evidence, that
claimant has lost some wage earning capacity. Tnis conclusion
•is based on evidence of medically supported restrictions on
claimant's work capacity. Therefore, the Board grants claim­
ant an award of compensation equal to 32 degrees' for 10% for
his back injury. Claimant's attorney is .granted a fee equal
to 25% of this increased compensation not to exceed $3,000.

ORDER

The Referee's order, dated January 14, 1980, is modified.

Claimant is- hereby granted an av/ard of 32 degrees for
10% unscheduled disability.

Claimant's attorney is hereby granted as a reasonable
attorney fee the sum of 25% of the increased compensation
granted by this order, payable out of said compensation as
paid, not to exceed $3,000.

FACT 
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CASE NO. 78-9826 

IRENE V. PENIFOLD, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Attv. 
Order On Reconsideration -

June 25, 1980 

On June 18, 1980, claimant, by and through her attorney, 
requested that the Board reconsider its Order on- Review, dated 
May 16, 1980. The Board has already thoroughly reconsidered 
this case as a result of an earlier request for reconsideration 
from the clai~ant. The Board's position is unchanged and its 
Order on Review should be affirmed. Claimant's appeal rights 
will. continue to run from the date of the June 13, 1980 
Order on Reconsideration. 

IT IS SO ORDERED. 

w::B CASE ID. 79-3617 June 25, 1980 

ALBER!' F. STEWARI', CI.AIMANl' 

Ricardson, Murphy & Nelson, Claimant's Attys. 
Iang, Klein, Wolf, Smith, Griffith 

& Ha.llmark, Errployer' s Attys. 
Request for Review by Errployer 

The employer seeks ~eview of the Referee's order which 
awarded claimant permanent total disability. The employer, 
Raygo Wagner, Inc., contends that this award is excessive. 

FACTS 

Claimant, now 54 years old, was employed with Raygo Wagner, 
Inc. as a mechanic in its heavy equipment manufacturing plant. 
On August 25, 1975 the claimant suffered a compensable in-
jury to his right shoulder when the wrench he was using slipped 
loose-causing him to fall. 

, On Augus::-. 26", 1975, Dr. Mueller, diagnosed a ruptured ro­
tator cuff of the right shoulder. Claimant did not improve 
with ·conservative treatment so on December 5, 1975 Dr. Mueller 
performed an arthroplasty of the right shoulder with repair 
of the torn rotator cuff. 

Claimant returned to work on July 12, 1976, and worked 
till August 10, 1976; he left work that day because of pain. 
Dr. Mueller opined that claimant would not be able to return 
to his ·former work and that claimant should consider vocational 

.rehabilitation. 
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WCB CA E NO. 78-9826
IRENE V. PENIFOLD, CLAIMANT'
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order On Reconsideration

June 25, 1980 #

On June 18, 1980, claimant, by and through her attorney,
requested that the Board reconsider its Order on' Review, dated
May 16, 1980. The Board has already thoroughly reconsidered
this case as a result of an earlier request for reconsiderarion
from the claimant. The Board's position is unchanged and its
Order on Review should be affirmed. Claimant’s appecil rights
will, continue to run from the date of the June 13, 1930
Order on Reconsideration.

IT I  O ORDERED.

WCB CA E NO. 79-3617 June 25, 1980

ALBERT F.  TEWART, CLAIMANT
Ricardson, Murphy & Nelson, Claimant's Attys.
lang, Klein, Wolf,  mith, Griffith

& Hallmark, Errployer's Attys.
Request for Review by Enployer

The employer seeks review of the Referee's order which
awarded claimant permanent total disability. The employer,
Raygo Wagner, Inc. , contends that this award is excessive.

FACT 

Claimant, now 54 years old, was employed with Raygo Wagner,
Inc. as a mechanic in its heavy equipment manufacturing plant.
On August 25, 1975 the claimant suffered a compensable in­
jury to his right shoulder when the wrench he was using slipiDed
loose causing him to fall.

^ On August 26, 1975, Dr. Mueller, diagnosed a ruptured ro­
tator cuff of the right shoulder. Claimant did not improve
with conservative treatment so on December 5, 1975 Dr. Mueller
performed an arthroplasty of the right shoulder with repair
of the torn rotator cuff.

Claimant returned to work on July 12, 1976, and worked
till August 10, 1976; he left work that day because of pain.
Dr. Mueller opined that claimant would not be able to return
to his former work and that claimant should consider vocational
rehabilitation.
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received notice of referral for Vocational· Re­
habilitation after Dr. Loqan released him to return to regular 
work on November 2 2, 19 7 6-. Vocational Rehabi li tat ion ,-,.;i_ th­
drew the referral because claimant ha·a returned to his· pre­
vious job .. 

~---, --~- _- ... ~. --

On April 1, 1977, claimant experiericed seveie'jow·ba~K 
discomfort at Raygo Wagner coincidental to a bending move­
ment. On April 8, 1977, Dr. Mueller diagnosed l~mbosa·cra} 
strain and recommended claim closure with minimal back im...:.~·. 
pairment. : ·. -·.::. · 

On August 16, 1977, Dr. Mueller reported claimant had been 
working regularly but has been experiencing pain in both should­
ers. Dr. Mueller took claimant off work again as of August 15, 
1977, for treatment of his shoulders. He opined claimant 
should be trained for light work and if this were not done 
claimant could become permanently totally disabled. 

A Determination Order, dated Januarv 12, 1978, awarded 
claimant temporary total disability from April 4, 1977 through 
May 22, 1977 and 5% disability for his April 1977 injury. 

On May 9, 1978, Dr. Mueller, reported claimar.t w,3s not 
able to work. He recommended claim closure with moderate 
permanent partial impairment of the right shoulder. iie said 
claimant was· not able to work due to a number of phys ica 1 
complain ts and findings including limitations of the left 
shoulder and chronic low back strain. 

A Second Determination Order awarded claimant temporary 
total disability from August 25, 1975 through May 9, 2.978, 
less time worked, (medically stationary December 13, l976 and 
non-medically stationary January 15, 1977) and 3u% unsched­
uled disability. 

In August 1977 vocational rehabilitation services were agaiG 
offered to claimant, but referral was again withdrawn becau3e 
claimant refused the services. He had poor attendar.ce in the 
program and later advised that he would be returning to his form~r 
employer. Efforts by the Field Services Division were unsuccess­
ful. 

On ~arch 30, 1979, an administrative Determination Order 
granted temporary total disability from December 18, 1978 througn 
January 2 3, 19 79. A re-determination awarded 14 4 ° for .. 45% 
unscheduled disability in lieu of that granted by·-the Deter­
mination Order, dated June 23, 1978. 

-
On May 1, 1979, Dr. Mueller reported to the Vocatibhal 

Rehabilitation Division that claimant appeared to be. "genu~ri.ely" 
disabled from any type of active work. · 
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Claimant received notice of referral for Vocational- Re­
habilitation after Dr. Logan released him to return to regula]
work on November   , 1976. Vocational Rehabilitation with­
drew the referral because claimant had returned to his- pre­
vious job.

On April 1, 1977, claimant experienced severe'^low bacK ■'
discomfort at Raygo Wagner coincidental to a bending move­
ment. On April 8, 1977, Dr. Mueller diagnosed lumbosacral
strain and recommended claim closure with minimal back im-‘
pairment.

On August 16, 1977, Dr. Mueller reported claimant had been
working regularly but has been experiencing pain' in bcr.h should­
ers. Dr. Mueller took claimant off work again as of August 15,
1977, for treatment of his shoulders. He opined claimant
should be trained for light work and if this were not done
claimant could become permanently totally disabled.

A Determination Order, dated January 12, 1978, awarded
claimant temporary total disability from April 4, 1977 through
May 22, 1977 and 5% disability for his April 1977 injury.

On May 9, 1978, Dr. Mueller, reported claimant was not
able to work. He recommended claim closure with moderate
permanent partial impairment of the right shoulder. He said
claimant was'not able to work due to a number of physical
complaints and findings including limitations of the left
shoulder and chronic low back strain.

A  econd Determination Order awarded claimant temporary
total disability from August 25, 1975 through May 9, 1978,
less time worked, (medically stationary December 13, 1976 and
non-medically stationary January 15, 1977) and 3u% unsched­
uled disability.

In August 1977 vocational rehabilitation services were again
offered to claimant, but referral was again withdrawn because
claimant refused the services. He had poor attendance in the
program and later advised that he would be returning to his form.cr
employer. Efforts by the Field  ervices Division were unsuccess­
ful.

On March 30, 1979, an administrative Determination Order
granted temporary total disability from December 18, 1978 througn
January 23 , 19 79 . A re-determination awarded 144° for..45%
unscheduled disability in lieu of that granted by-the Deter­
mination Order, dated June 23, 1978.

On May 1, 1979, Dr. Mueller reported to the Vocational
Rehabilitation Division that claimant appeared to be. "genuinely"
disabled from any type of active work.
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June 8, 19 79, Dr. Colbach, a psychiatrist, e·,1a luated ~ 
claimant. Dr. Colbach reported claima'nt left no doubt thar_ W 
he had rio intention to return to the work force. Claimant 
di splayed a great deal of pain but Dr. Colbach felt. it· was 
intended to convince him of claimant•s distress. Claimant 
was taking strong narcotic medication and was pos~ibly depen-
dent on them. Dr. Colbach recommended the Pain Cente:. to 
help claimant with his pain. Claimant was not "too 9nthusiastic" 
ab_out referr.al to the Pain Center. 

Dr. David Rollins, a Vocational Services Consult~nt, re­
ported on August- 22, 1979 t;hat claimant had acquired some 
meaningful work skills over a period of several years and 
still possessed a potential for employability despite d num­
ber of obvious limitations. Claimant focused on his residual 
incapacities. Claimant directs his effort towards qual.ifying 
for compensation programs rather than i~e-establishing him-

) self in the job market. If claimant were committed he could 
return to the work force in certain light or sedentary type 
jobs. Dr. Rollins was deposed on October 11, 1979 and said 
claimant had good- mechanical abilities and aptitudes. 
He could qualify for about fifty different types of job des-· 
criptions within the private sector of employment. Th12re 
were training programs available designed specifically for 
people like claimant who have physical disabilities a::d edu­
cational limitations. 

On October 11, 1979, Ms. Katherine Bennett, a r1:.habilita­
tion consultant, rer:orted she contacted claimant for an eval~ 
uation as .requested by the Field Services Division of the 
Workers' Compensation Department. Claimant indicateo to her 
some question as to whether this evaluation would be benefi­
cial to him. Claimant informed Ms. Bennett he had experienced 
physical pain and difficulty in concentration while 0ttending 
the st_ Viricent rehabilitation program. Ms. Bennett contacted 
claimant's attorney and she reported he had confirmed that he 
advised claimant against meeting with her. (Claimant's attorney 
subsequently submitted a letter to the Referee clarifying 
that he had advised Ms. Bennett that he believed her efforts 
would be futile, nonetheless, he did not advise claimant not 
to meet with her.) 

On October 19, 1979, the Orthopaedic Consultants opined 
claimant was st.a tionary from an orthopedic standpoint. · Claim­
ant could not go back to the same occupation even with lim~­
tations. He could do sedentary type jobs. He would need 
vocational assistance to get. some sort of employment. They 
rated claimant's disability of the back as mild and his dis­
ability in both shoulders as mildly moderate. 
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On June 8, 1979, Dr. Colbach, a psychiatrist, evaluated
claimant. Dr. Coibach reported claimant left no doubt tha
he had ho intention to return to the work force. Claimant
displayed a great deal of pain but Dr. Coibach felt itwas
intended to convince him of claimant's distress. Claimant
was taking strong narcotic medication and was possibly depen­
dent on them. Dr. Coibach recommended the Pain Center to
help claimant with his pain. Claimant was not "too enthusiastic
about referral to the Pain Center.

Dr. David Rollins, a Vocational  ervices Consultant, re­
ported on August' 22 , 1979 that claimant had acquired some
meaningful work skills over a period of several years and
still possessed a potential for employability despite a num­
ber of obvious limitations. Claimant focused on his residual
incapacities. Claimant directs his effort towards qualifying
for compensation programs rather than j:e-establishing him­
self in the job market. If claimant were committed he could
return to the work force in certain light or sedentary type
jobs. Dr. Rollins was deposed on October 11, 1979 and said
claimant had good mechanical abilities and aptitudes.
He could qualify for about fifty different types of job des-'
criptions within the private sector of employment. There
were training programs available designed specifically for
people like claimant who have physical disabilities and edu­
cational limitations.

On October 11, 1979, Ms. Katherine Bennett, a rehabilita­
tion consultant, reported she contacted claimant for an eval­
uation as requested by the Field  ervices Division of the 
Workers' Compensation Department. Claimant indicated to her
some question as to whether this evaluation would be benefi­
cial to him. Claimant informed Ms. Bennett he had experienced
physical pain and difficulty in concentration while c'.ttending
the  t.. Vincent rehabilitation program. Ms. Bennett contacted
claimant's attorney and she reported he had confirmed that he
advised claimant against meeting with her. (Claimant's attorney
subsequently submitted a letter to the Referee clarifying
that he had advised Ms. Bennett that he believed her efforts
would be futile, nonetheless, he did not advise claimant not
to meet with her.)

On October 19, 1979, the Orthopaedic Consultants opined
claimant was stationary from an orthopedic standpoint. Claim­
ant could not go back to the same occupation even with limi­
tations. He could do sedentary type jobs. He would need
vocational assistance to get,some sort of employment. They
rated claimant's disability of the back as mild and his dis-
abili.ty in both shoulders as mildly moderate.
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testified 1--ie had n 6th grade educution with no 
s~ecial training. He had several prior injuries and·had 

. always worked as a manual .laborer. ' 

The Referee found that claimant is permanently 2nd tot~lly 
disabled as of the date of his order. The Referee erron­
eously refers to Dr. Rollins (Ph.D. Vocational Services Con­
sultant) as a psy·choloqist. The Referee found, even thou~1)1 
claimant made some concessions to Dr .. Rollins, .there was no 
convincing evidence that Dr .. Muell'e1;· :is not correct in' 11~s 
opinion that claimant is genuinely disabled. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, reverses the Referee's 
award of permanent total disability. The medical evidence 
alone does not establish that claimant is permanently and 
totally disabled. The consensus of all the doctors is that 
if claimant could receive vocational assistance for retraining 
in a light duty or sedentary type· job· he could return to 
gainful employment. The evidence indicates claimant has not 
fully cooperated with the vocational .-specialists and has 
refused to participate in the vocational rehabilitation effort: 
The rehabilitation specialists' reports indicate thac claim­
ant is not motivated to work. Further, the evidence indicates 
claiman~ has not shown that he is willing to seek gainful 
employment and that he has not made reasonable effort to 
obtain such employment. The Board does not find that the 
residuals of claimant's injuries are so severe that he can 
be excused from his obligation to reduce the disablir19 af­
fect of his injury not withstanding other relevant factors 
such as his_age (54 years of age),6th grade 0ducation, and 
his work history in heavy manual labor. Therefore, ~he Board 
reverses the Referee I s finding that claimant is pe.,,.11c1.nently 
and totally disabled. 

However, based on the same evidence, the Board finds 
claimant is entitled to 240° for 75% unscheduled disability 
for his low back and shoulder injuries. This award is. in 
lieu of and not in addition to all previous awards for un­
scheduled disability awarded claimant for his August 25, 
1975 injury. 

ORDER 

The order of the Referee, dated December 7, 1979, is 
modified. 

Claimant is hRreby granted an award equal to- 240° for 
75% unscheduled disability for injury to his back sustained 
on August 25, 1975. · This award is in lieu of all other 
awards claimant has been granted for his August 1975 injury. 

The remainder of the Referee's order is affirmed. 

-541-

Claimant testified he had a 6th grade education with iio
special training. He had several prior injuries and-had
always worked as a manual laborer.

The Referee found that claimant is permanently <?.nd to-;:cally
disabled as of the date of his order. The Referee erron­
eously refers to Dr. Rollins (Ph.D. Vocational  ervices Con­
sultant) as a psychologist. The Referee found, even though
claimant made some concessions to Dr., Rollins, .there v/as no 
convincing evidence that Dr. . Mueller■is not correct in his 
opinion that claimant is genuinely disabled.

BOARD ON DE NOVO REVIEW

m

m

The Board, after de novo review, reverses the Referee's
award of permanent total discibility. The medical evidence
alone does not establish that claimant is permanently and
totally disabled. The consensus of all the doctors is that
if claimant could receive vocational assistance for retraining
in a light duty or sedentary type- job he could return to
gainful employment. The evidence indicates claimant has not
fully cooperated with the vocational/specialists and has
refused to participate in the vocational rehabilitation effort
The rehabilitation specialists' reports indicate thau claim­
ant is not motivated to work. Further, the evidence indicates
claimant- has not shown that he is willing to seek gainful
employment and that he has not made reasonable effort to 
obtain such employment. The Board does not find that the
residuals of claimant's injuries are so severe that he can
be excused from his obligation to reduce the disabling af­
fect of his injury not withstanding other relevant factors
such as his age (54 years of age),6th grade education, and
his work history in heavy manual labor. Therefore, the Board
reverses the Referee's finding that claimant is pe^'iianently
and totally disabled.

However, based on the same evidence, the Board finds
claimant is entitled to 240° for 75% unscheduled disability
for his low back and shoulder injuries. This award is- in
lieu of and not in addition to all previous awards for un­
scheduled disability awarded claimant for his August 25,
1975 injury.

ORDER . •
The order of the Referee, dated December 7, 1979, is

modified.

Claimant is hereby granted an award equal to- 240° for
75% unscheduled disability for injury to his back sustained
on August 25, 1975. This award is in lieu of all other
awards claimant has been granted for his August 1975 injury.

The remainder of the Referee's order is affirmed.
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WCB.CASE NO. 77-5i41· .. 
- DALE R. · -THENNES , CLAIMANT 
· Allan· H ~ Coons, Claimant's Atty. 
_Keith. D. Skelton, Employe_r 1 s Atty. 
Order ·of:oismissal 

June 25, 1980 
-~.. . 

. , A request for review, having been duly fileL with che 
·. Workmen I S Compensation Board in the above-entitled r.1atter by· 

th~ ·e~ployer, and said request f6r review now havin~.b~en 
. ·withdrawn;_· 

IT IS THEREFORE ORDERED that the request for r2view now· 
pending before the Board is hereby dismissed and L~8 ordf.~ of the 
Referee is final by operation of law. 

,. 

WCB· CASE NO. 79-3147 

LARRY E. VANCE, CLAIMANT 
Dennis .M. Odman, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 
. & Roberts, Employer's Attys. 

· · SAIF, Legal Services, Defense A.tty. 
Own Motion Order 

June 25, 1980 

. ------·- -- . • •-•----- •-r+ __.. ____ ,.-~~-• •••• -~--•• r' - • • • 

. . 
' 

i .. 

' . ' . 

., 

On May 23, 1980, claimant, by and through his atLorney, 
requested the Board exercise its own motion jurisdiction 
with respect to a claim against Liberty Mutua 1 Insurance 
CoI)1pany (Liberty) and combine this case with the c la :i.1.1. · 
against the State Accident Insurance Fund (Fund) which is 
already pending before the Hearings Di vision. The iss c..1es to 
be decided were: 1). whether Liberty should be responsible for 

· claimant's ·condition resulting in hospitalization for a 
_protruded disc,and neurolysis, 2) further medical care and 

· treatment, 3) additional temporary total disability, 4) 
_ attorney fees, and 5) additional permanent partial disabilit.y 
· · if claimant is found to be medically· stationary. 

bn. May· 2 9, 19 80, the Board. advised the Fund an.a the 
attorn~y for Liberty of claimant's request and asked -for 
their' .~e·spons_e. The Fund responded in ::avor of consolidat' :--.g 
·the matters ·for hearing. Liberty resp,:-,nc:ed to the own moL .. on 
request, ·forwarding a deposition of claimant, and objvcted i:o 
the Baird's exercise of own motion as well a~ being involved 
in the hearing before the Referee. . . 

The Boal'.'d, after .thoroughly considering the evidence 
before it, concludes that claimant's ·request for own motion 

_ . re]}.e_K_ ~h,.9~fl9 _l?§! .. £Q.ri_soli_dc::i-ted wi "t;h wen Case No. 79-314 7 
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June 25, 1980WCB CA E NO. 77-57.'41

DALE R.-THENNE , CLAIMANT
AllanH. Coons, Claimant's Atty.
.Keith . D.  kelton, Employe.r's Atty .
Order Of Dismissal

A request for review, having been duly filec. with rne
Workmen's Compensation Board in the above-entitled matter by-
the employer, and said request for review now having.been
withdrawn,‘

IT I THEREFORE ORDERED that the request for review now-
pending before the Board is hereby dismissed and tne ordi.r of the
Referee is final by operation of law.

m

WCB- CA E NO. 79-3147 June 25, 1980

LARRY E. VANCE, CLAIMANT
Dennis-M. Odman, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order _ _ _________ ___

On May 2 3, 19 80 , claimant, by and through his atcvcrney,
requested the Board exercise its own motion jurisdiction
with respect to a claim against Liberty Mutual Insurance
Company (Liberty) and combine this case with the claim
against the  tate Accident Insurance Fund (Fund) which is
already pending before the Hearings Division. The issues to
be decided were: 1) whether Liberty should be responsible for
claimant's condition resulting in hospitalization for a
protruded disc-and neurolysis, 2) further medical care and
treatment, 3) additional temporary total disability, 4)
attorney fees, and 5) additional permanent partial disability
if claimant is found to be medically'stationary.

bn. May 29 , 19 80 , the Board. advised the F und and the
attorney for Liberty of claimant's request and asked -for
their .respons.e. The Fund responded in favor of consolidat’r.g
'the matters for hearing. Liberty responded to the own motion
request, forwarding a deposition of claimant, and objected co
the Board's exercise of own motion as well as being involved
in the hearing before the Referee.

The Board, after .thoroughly considering the evidence
before it, concludes that claimant's request for own motion
relief should be consolidated with WCB Case No. 79-3147
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set for hearing on July 8, 1980 before Referee 
Menashe. The Board directs that the Referee should make a 
determination as to which carrier is responsible for claim­
ant's· current condition or if either carrier is responsible. 
Upon conclusion of the hearing, the Referee shall cause a 
transcript to be forwarded to the Board together with his 
recomrrendation with respect to the Liberty Mutual case. · An 
appealable Opinion and Order should be issued by the Refer8e 
disposing of the State Accident Insurance Fund case. 

WCB CASE NO. 79-2581 

LINDA WILSON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Disputer Claim Settlement 

June 26, 1980 

WHEREAS, the above named claimant on or about September 
19, 1977 was employed at Agripac whose insurance carrier was 
and is SAIF. At that time claimant sustained a compensable 
injury to her right knee which claim was accepted by the 
State Accidnet Insurance Fund and subsequently closed with 
a determination order allowing 5 percent permanent disability 
to the leg; and 

WHEREAS, on or about March 16, 1979, the State Accident 
Insurance Fund entered its denial of claimant's back condition, 
which said back condition allegedly occurred as a result of 
her September 19, 1977 previous compensable injury; and 

\ 

WHEREAS, the claimant duly filed an appeal from said 
denial; and 

IT BEING THE CLAIMANT"S CONTENTION t'hat as a result of 
her industrial injury she sustained injury to her low back 
which was treated by Dr. Herbert Freeman, ~hiropra~tic .. 
physician, and which physician says her low. back is related 
to her industx~al injury; and 

\ 
IT IS THE DEFENDANT-CARR_IER' S CONTENTIO?-i\ that the 

claimant did not injure her low back in the compensable 
injury of September 19, 1977; that there is no,adequate 
medical information to verify the compensabilit:y since there 
was no mention of any back complaints for sever,~l months 
follwoing said industrial injury and that Dr. F1·eeman 1 s 
report, when considered with all of the other med.ical 
reports, does not form a preponderance of the medical 
evidence and, therefore,· the claim is not compens·able; arid 
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presently set for hearing on.July 8, 1980 before Referee
Menashe. The Board directs that the Referee should make a
determination as to which carrier is responsible for claim­
ant's current condition or if either carrier is responsible.
Upon conclusion of the hearing, the Referee shall cause a
transcript to be forwarded to the Board together with his
recommendation with respect to the Liberty Mutual case. An
appealable Opinion and Order should be issued by the Referee
disposing of the  tate Accident Insurance Fund case.

WCB CA E NO. 79-2581 June 26, 1980

LINDA WIL ON, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Disputer Claim  ettlement

#

WHEREA , the above named claimant on or about  eptember
19, 1977 was employed at Agripac whose insurance carrier was
and is  AIF. At that time claimant sustained a compensable
injury to her right knee which claim was accepted by the 
 tate Accidnet Insurance Fund and subsequently closed with
a determination order allowing 5 percent permanent disability
to the leg; and

WHEREA , on or about March 16, 1979, the  tate Accident
Insurance Fund entered its denial of claimant's back condition,
which said back condition allegedly occurred as a result of 
her  eptember 19, 1977 previous compensable injury; and

WHEREA , the claimant duly filed an appeal from said
denial; and ^

IT BEING THE CLAIMANT" CONTENTION that as a result of 
her industrial injury she sustained injury to her low back
which was treated by Dr. Herbert Freeman, chiropractic ,
physician, and which physician says her low*, back is related
to her industrial injury; and

IT I THE DEFENDANT-CARRIER' CONTENTION’^ that the
claimant did not injure her low back in the compensable
injury of  eptember 19, 1977; that there is nos adequate
medical information to verify the compensability since there
was no mention of any back complaints for sever.al months
follwoing said industrial injury and that Dr. Freeman's
report, when considered with all of the other medical
reports, does not form a preponderance of the meclical
evidence and, therefore, the claim is not compensable; and
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The parties being desirous of settling their differences 
in this matter DO HEREBY STIPULATE AND AGREE that the State 
Accident Insurance Fund will pay unto the claimant the sum 
of $500 in full and final settlement of this claim; IT 
BEING SPECIFICALLY UNDERSTOOD AND AGREED that by payment of 
said money that the State Accident Insurance Fund does not 
accept claimant's back condition as compensable and in 
fact it is stipulated by the claimant that the denial of 
March 16, 1979 shall remain in full force and effect; and 

IT IS FURTHER HEREBY STIPULATED AND AGREED that claim­
ant's attornty, J. David Kryger, shall receive as and for 
a reasonable attorney fee the sum of $loo, which said sum 
shall be a lien upon and payable out of the compensation 
payable to the claimant by the State Accident Insurance 
Fund; and · 

.. ~-•- "T,---• - ••• 

( 

IT·IS FURTHER STIPULATED AND AGREED that claimant's 
request for hearing shall be withdrawn and dismissed. 

WCB CASE NO. 77-7194-SI 

TELEDYNE WAH CHANG 
Lang, Klein, Wolf, Smith, Griffith 

&,Hallmark, Claimant's Attys. 
SAIF, Legal Services, ·Defense Atty. 
Order. On Review 

June 27, 1980 

/ 

· On Apri 1 2 8, 19 80, the Referee submitted a propc,c:;ed 
·6rd~r~iha~ the Determination Order, ~ated October 24, 1977, 
regardin'g · the Second Injury .Be_nefit Petition_ of Teledyne 
Wuh Chang for 'the increased Workers,. Compensation co:::ls 
for .the· May 27, 1975 myocardial infarction suffered by Loy Con­
rad· be ·set aside and· that the petitioner be granted Second. 
Injriry~Ben~~its as petition~d ~nd.wh~ch were.~on~9n~nt with. 
the laws and reg~lations pertaining to such benefits. . 

_:FACTS 

· .... ,· 0At-1ay:21,· 1975;, Loy Conrad,.claimant',.'suf.fered a myo·-
'. ,., cardi-a-1 _:i'n-farction. He has a history .o'!:. hypertensivr:.'! vas·'"" ·. 

:···;·:-<·cu·iar., di'sea"se 'for which he had been treated, fpr a· f:iuri11Jer of.· 
:t•·::."· :_y~ars'.·.:;,.·The·pet_:j.tioner-employer, ;ori Sep.temb'er f·4·,. 19~7, . ,_. 
-.,'-: · :·fi_1e·9-~·'.at,~equest for. Second :rnj ury· Re_li'eC 'This .request .was·. 

. :. ·,aeni·e•c:f.;o'n ,O"ctober . .- 2 4, 19 7 7. . The · denial was· based on· the ,em, . 
:· .. .:'_· .. ~pl_oy_epi's:=·alleged fai-l~re._to:estaJ;>lish an,<;>bs1:;.acl_e for emp~by1- -

> .. ,.·: ·:··.men_t:°':o:r,.:r.e.:.eqiplqyment or knowledge' of .the .dis~nility .at •t:11e ti!T\E: 
. _: .. ol ,-11-ii',i;'ng· , .. rehiring,. or :retention. On Q!==tol;>er 31, .19 77, a: · 
. ·. · .. :·.:_ Reques.t ... ·for. 'Hearing. was f~leq_.,on this del');iaJ-. ' 

. ·--~·· --···';-. - • -.. ... ~ .:>-~.- ~ ,,, ··7····~. . . .. . r • • • .., • 

, .• ~·: . :·:f- -~ t ' ... 

. . : . :r r.-~ .... ~ .. ,··. ·,-:.'.., ' ' .: . : 
. 1 -·;:; ··, ;t~ . . . . ...... ·: . ,:. 
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• '· ... ~ -,; • : •• ~ .. ~. ,, ! • 1 ·:; 

The parties being desirous of settling their differences
in this matter DO HEREBY  TIPULATE AND AGREE that the  tate
Accident Insurance Fund will.pay unto the claimant the sum
of $500 in full and final settlement of this claim; IT 
BEING  PECIFICALLY UNDER TOOD AND AGREED that by payment of
said money that the  tate Accident Insurance Fund does not
accept claimant's back condition as compensable and in 
fact it is stipulated by the claimant that the denial of
March 16, 1979 shall remain in full force and effect; and

IT I FURTHER HEREBY  TIPULATED AND AGREED that claim­
ant's attornty, J. David Kryger, shall receive as and for
a reasonable attorney fee the sum of $loo, which said sum
shall be a lien upon and payable out of the compensation
payable to the claimant by the  tate Accident Insurance
Fund; and

IT-I FURTHER  TIPULATED AND AGREED that claimant's
request for hearing shall be withdrawn and dismissed.

WCB CA E NO. 77-7194- I

TELEDYNE WAH CHANG
Lang, Klein, Wolf,  mith, Griffith
&^Hallmark, Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Order- On Review

June 27, 1980

m

#

' On April 28, 1980, the Referee submitted a proposed
order.", that the Determination Order, dated October 24, 197 7 ,
regarding■the  econd Injury -Benefit Petition of Teledyne
Wah Chang for the increased Workers’ Compensation costs
for ,the May 27, 1975 myocardial infarction suffered by Loy Con­
rad ' be ’set aside and' that the petitioner be granted  econd'
Injury .Benefits as petitioned and which were ..consonant with.
-the laws and regulations pertaining to such benefits.

.FACT ; •

■ On May 2 7 , 1975-, Loy Conrad,. claimant , • suffered a myo'-
cafdial .''infarction. He has a history -of. hypertensive vas-
cular-disease for which he had been treated for a humj^er of
years'l't The'petitioner-employer , 'oh  eptember' 1'4, 1977,
•filed'-'at Request for  econd .in j ury' Relief; 'This .re'ques t .was
;denie'd...o'n October;'24 , 1977. The denial was' based on the ,em-
-ployer' slalleged failure., to .establish an,obstacle for employ- -
ment'^'Or., ,'re-employment or' knowledge' of the .disability at -the. time
of;/hiring ,-rehiring ,. or 'retention . On October 31, -1977, a
Request.'’for.‘Hearing was filed... on this denial..' ..

' -544- ^
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Determination-Order, a·ated Sep'tember 8, 1978, q::anted 
Loy Conrad an award of temporary total disability compensation 
for his May 27, .1975 myocardial infarction. No award was made 
for.any permanent disability. This Determination Order was 
not appealed by either the employer or Loy Conrad. Therefore, 
it became a -final order. · 

The parties stipulated that under the rules applicable to 
Second Injury Relief, Sections A, B, D, and E of Rule rv, cri­
teria for eligibility, had been met. The sole issue left to 

. ·be decided was the requirement under Rule IV'(C) that there must 
have.been a subsequent compensable injury that -resulted in per­
manent disability or death. Specifically, the parties con­
tested the issue of permanent-disability as a result of the 
sub_seq':lent i~j ury. 

The Workers' Co"mpensation Department took the position that 
the Determination Order had not awarded the injured worker any 
permanent disability and Rule IV ( C) had not been met. · There­
fore, the employer was not entitled to Second Injury Relief 

· as sought. It argued that it was that agency's duty to admin­
ister the Second Injury Relief program rather than the Board 
or the Referee's duty. It asked the Board to uphold the agency's 
interpretation of its rule .. The Department also argued that 
to allow an employer to attack in a separate proceeding the. 
issue.of whether an injured worker had any permanent disability 
as a result of a second injury was not one of the purposes of 
the Second Injury program and only promulgated litigation. 

The employer argued that Rule IV(C) requires a showing that 
.permanent disability exists from the industrial injury. It 
contends that there is no requirement that such disability be 
shown through a Determination Order. 

BOARD'S DECISION 

After thoroughly reviewing the facts in this. case, the 
Board does not adopt the Referee 1 s recommendation and affirms 
the Second Injury Determination Order, dated· October 24, ~977. 
There has not been any award of permanen:,t disab.ili ty gra·nted 
in this case. No evidence of any handicap to re-employment 
has been presented. 

The criteria to be used in determining if a second or 
subqequent injury results in any permanent disability is 
made by the Evaluation Division of the Workers' Compensation 
Department which determines the permanent disability, if 
any, which results from such injuries. The determination of 

' -
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A Determination - Order, dated  eptember 8, 1978, granted
Loy Conrad an award of temporary total disability compensation
for his May 27, ,1975 myocardial infarction. No award was made
for,any permanent disability. This Determination Order was
not appealed by either the employer or Loy Conrad. Therefore,
it became a final order.

The parties stipulated that under the rules applicable to 
 econd Injury Relief,  ections A, B, D, and E of Rule IV, cri­
teria for eligibility, had been met. The sole issue left to
be decided was the requirement under Rule IV(C) that there must
have been a subsequent compensable injury that resulted in per­
manent disability or death.  pecifically, the parties con­
tested the issue of permanent disability as a result of the
subsequent injury.

The Workers' Compensation Department took the position that
the Determination Order had not awarded the injured worker any
permanent disability and Rule IV(C) had not been met. ' There­
fore, the employer was not entitled to  econd Injury Relief
as sought. It argued that it was that agency's duty to admin­
ister the  econd Injury Relief program rather than the Board
or the Referee's duty. It asked the Board to uphold the agency's
interpretation of its rule. , The Department also argued that
to allow an employer to attack in a separate proceeding the,
issue.of whether an injured worker had any permanent disability
as a result of a second injury was not one of the purposes of
the  econd Injury program and only promulgated litigation.

The employer argued that Rule IV(C) requires a showing that
permanent disability exists from the industrial injury. It
contends that there is no requirement that such disability be
shown through a Determination Order.

BOARD' DECI ION

After thoroughly reviewing the facts in this, case, the
Board does not adopt the Referee's recommendation and affirms
the  econd Injury Determination Order, dated October 24, 1977. 
There has not been any award of permanent disability granted
in this case. No evidence of any handicap to re-employment
has been presented.

The criteria to be used in determining if a second or
subsequent injury results in any permanent disability is 
made by the Evaluation Division of the Workers' Compensation
Department which determines the permanent disability, if
any, which results from such injuries. The determination of
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disability should be based on the record submitted 
to the Evaluation Division. It should not be based on or es­
tablished on evidence which is submitted outside the record. 
The Department has the duty and the responsibility to admin­
ister the Second Injury program. It has the duty and the 
responsibility to make the determination of whether or not 
the second or subsequent injury results in any permanent dis­
ability. 

Therefore, the Board finds the determination by the 
Workers' Compensation Department under its rules that no p0r­
manent disability resulted from the subsequent injury in· 
this case is conclusive. In this case no permanent disabil­
ity was awarded because of the subsequent injury. 'I'he peti­
tioner has failed to comply with Rule IV(C) and, therefore, 
is not entitled to Second Injury Relief as requested. 

ORDER 

The Referee's Proposed Order, dated April 28, 1980~ is 
not approved. 

The Second Injury Determinatioi Order, dated October 24, 
1977, is affirmed. 

WCB CASE NO. 79-1194 

WILLIAM R. CHURCH, CLAIMANT 
C.H. Seagraves, Jr., Claimant's Atty. 
SAIF,. Legal Services, Defense Atty. 
Request for Review by the SAIF 

June 27, 1980 

The State Accident Insurance Fund (Pund) seeks review by 
the Board of that portion of the Referee's order which fou~d 
claimant permanently and totally dis ab led as of the date of 
the he~ring. · 

FACTS 

Claimant, ~7 years of age, was employed as a milker by 
Five Star Dairy and on September 14, 1975 a cow pinneG him 
against an iron rail. 

The first medical report of record is a chart note of Dr. 
Kendall, dated January 16, 1976, ·indicating-claimant's comp~aints 
were back pain which radiated into the right buttock and thigh. 
'The diagnosis was chronic lumbosacral sprain. 

On. February 11, 1976, Dr. Tennyson examined and reported 
a diagnosis of lumbosacral strain with possible protruded 

________ I.!_~--:::, J. .. qJ.~c-~ 
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permanent disability should be based on the record submitted
to the Evaluation Division. ' It should not be based on or es­
tablished on evidence which is submitted outside the record.
The Department has the duty and the responsibility to admin­
ister the  econd Injury program. It has the duty and the
responsibility to make the determination of whether or not
the second or subsequent injury results in any permanent dis­
ability .

Therefore, the Board finds the determination by the
Workers' Compensation Department under its rules that no per­
manent disability resulted from the subsequent injury in 
this case is conclusive. In this case no permanent disabil­
ity was awarded because of the subsequent injury. The peti­
tioner has failed to comply with Rule IV(C) and, therefore,
is not entitled to  econd Injury Relief as requested.

ORDER
The Referee's Proposed Order, dated April 28, 1980, is 

not approved.

The  econd Injury Determination Order, dated October  4,
1977, is affirmed.

#

WCB CA E NO. 79-1194 June 27, 1980

WILLIAM R. CHURCH, CLAIMANT
C.H.  eagraves, Jr., Claimant's Atty. )
 AIF,. Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund (Fund) seeks review by
the Board of that portion of the Referee's order which found
claimant permanently and totally disabled as of the date of
the hearing.

FACT 

Claimant, t7 years of age, was employed as a milker by
Five  tar Dairy and on  eptember 14, 1975 a cow pinned him
against an iron rail.

The first medical report of record is a chart note of Dr.
Kendall, dated January 16, 1976, indicating^claimant's complaints
were back pain which radiated into the right buttock and thigh.
The diagnosis was chronic lumbosacral sprain.

On, February 11, 1976, Dr. Tennyson■examined and reported
a diagnosis of lumbosacral strain with possible protruded
L5- 1 disc. ’ ......
..... . ■■ -546-
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February 25, 1976, claimant underwent a cervical 
myelogram and lumbar myelograrn. The cervical rnyelogram was 
normal but the lumbar myelogram showed a protruded disc. 

On March 1, 1976, Dr. Tennyson performed a hemilaminec­
tomy with disc excision surgery. 

By May ·1976, much functional overlay was-.noted. and by 
July 1976 claimant•s comp.lain ts were "strictly intermittent". 

In Octob.er 1976, claimant_ was complaining of his condition 
being _worse with leg, sacroiliac and back pain. A. rnyelogram on 
October 26, 1976 revealed a herniated nucleous pulposis L4-5 
on the right. 

Claimant came under the care of Dr. James and on November 
22, 1976 he performE;?d a bilateral L4-Sl posteriolateral 
fusion and Dr. Tennyson per formed a laminectomy. · 

Dr. James'· chart note of July 19 7 7 indicates claimant was 
doing well, wearing his back brace and had been doing some 
fishing. The doctor- felt that. claima11t' s psychological makeup 
would not allow him to improve quickly but the doctor felt 
claiman"t would slowly recover completely. 

By late November or early December 1977, Dr. James found 
claimant's condition medically stationary and that he was capable 
of light employment with no prolonged sitting or standing and 
no heavy lifting over 20 pounds. 

Dr. James didn't see claimant again until March 8, 1978.· 
At that time claimant was found to be rr.arkedly overweight.. The 
diagnosis was continued mechanical low back pain and postural 
low back pain secondary to poor muscle development and con­
trol. Dr. James believed claimant would never get-back to · 
work, nor would his pain improve until he lost weight. 

A Determination Order, dated April 10, 1978, granted clai.m­
ant compensation for temporary total disability and an award 
of 160° for _50% unscheduled low back disability. 

A vocational rehabilitation summary of May. 11, 1978 notes 
that claimant ~••as drawing Social Security disability and 
claimant had indicated there was absolutely no way he could 
work for anyone else as he could only maintain one position 
for 20 minutes. 

Claimant had a psych·ological evaluation by Dr. Taylor 
who diagnosed psychoneuroti,~ psychophysiological reaction. Dr. 
Taylor said from a psychiat!ric point of view the prognosis 
for employrrent was negative and even if claimant's pain were 
to be overcome, "he would find other ways for his body to 
_betray ~im". 1 · · · · 
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On Februam/  5, 1976, claimant underwent a cervical

myelogram and lumbar myelogram. The cervical myelogram was
normal but the lumbar myelogram showed a protruded disc.

, On March 1, 1976, Dr. Tennyson performed a hemilaminec­
tomy with disc excision surgery.

By May 1976 , much functional overlay was ,noted, and by
July 1976 claimant's complaints were "strictly intermittent"

In October 1976, claimant was complaining of his condition
being worse with leg, sacroiliac and back pain. A myelogram on
October 26, 1976 revealed a herniated nucleous pulposis L4-5
on the right.

Claimant came under the care of Dr. James and on November
22, 1976 he performed a bilateral L4- 1 posteriolaterai
fusion and Dr. Tennyson performed a laminectomy. '

Dr. James'- chart note of July 1977 indicates claimant was
doing well, wearing his back brace and had been doing some
fishing. The doctor felt that, claimant's psychological makeup
would not allow him to improve quickly but the doctor felt
claimant would slowly recover completely.

By late November or early December 1977, Dr. James found
claimant's condition medically stationary and that he was capable
of light employment with no prolonged sitting or standing and
no heavy lifting over 20 pounds.

Dr. James didn't see claimant again until March 8 , 1978.'
At that time claimant was found to be markedly overweight.. The
diagnosis was continued mechanical low back pain and postural
low back pain secondary to poor muscle development and con­
trol. Dr. James believed claimant would never get-back to
work, nor would his pain improve until he lost weight.

A Determination Order, dated April 10, 1978, granted clai.m-
ant compensation for temporary total disability and an award
of 160® for 50% unscheduled low back disability.

A vocational rehabilitation summary of May 11, 1978 notes
that claimant was drawing  ocial  ecurity disability and
claimant had indicated there was absolutely no way he could
work for anyone else as he could only maintain one position
for 20 minutes.

Claimant had a psychological evaluation by Dr. Taylor
who diagnosed psychoneurotic psychophysiological reaction.
Taylor said from a psychiatric point of view the prognosis
for employment was negative and even if claimant's pain were
to be overcome, "he would find other ways for his body to
betray him". '

!
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Dr. James' chart note of Jtine 7, 1978 indicates claimant 
returned and his physical examination was unchanged and he 
was medically stationary. It was not9d claimant had been · 
doing some yard work and fishing. The doctor recommended in-_/ 
tensive vocational rehabilitatfon efforts be implerrented. 

A chart note of September 2, 19 78 indicates that claim­
ant looks better every time the doctor sees him. Claimant 

· told Dr. James he was doing a lot of activities around 
home but said he hadn't found a job. The doctor felt he pro­
bably never would. 

The De·cem b er 
claimant's symptoms 
said he was walking 

4, 1978 chart note of Dr. James 
now were ir, terrni t tent and vague. 
long distances every day. 

r2ported 
Claimant 

On May 29, 1979, Dr. Sloan reported claimant's employment 
was now limited to no lifting, stooping, prolonged sitting 
or standing. 

Dr. Stipek, vocational rehabilitation specialis~, reported 
, on Novemb_er 16, 1979, that it was his opinion that claimant 

was unemployable becuase of his back pain and his aye. 

Dr. James reported, on November 14, 1979,.that claimant 
was obviously not doing his exercises and the doctor felt 
claimant would never work again, primarily on & functional 
pa sis. Claimant's physical impairment· was minimal but he was 

. precluded from heavy work. Claimant could perform '' a lot of . 
things" if he didn't lift over 15-20 pounds, sit over 20-30 
.:ninutes, stand in one place over 20-30 minutes. and he should 
be able to do "a lot of walking". Claimant did have signifi­
cant functional overlay. 

Claimant has not worked nor sought any employment since 
this injury. He views himself as permanently and totally_ 
disabled. He has a ninth grade education with past work 
expe~ience as a mechanics helper, foreman of a cabinet making 
department for a mobile home plant, dry waller and painter. 

Claimant is partial owner of a truck stop gas station 
.and restaurant and testified that he "drives up there" and 
spends sometimes 2-4 hours a day there as "therapy". 

Claimant testified he must lie down at mid-day. He 
_wears a back brace but takes no medication. He testified, 
contrary to the medical reports, that he could only walk 
one block and that the most he has walked was two blocks. 
He is not capable of doing yard work or work in his garden . 

. ,, A vocational rehabilitation consultant, test~fied that 
claimant's learning ability was high average to abovc-2 avera9e · 
and that with his physical .limitations there were jobs claim­
ant could perform. 
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Dr. James' chart note of vJune 1 , 197 8 indicates claimant
returned and his physical examination was unchanged and he
was medically stationary. It was noted claimant had been •
doing some yard work and fishing. The doctor recommended in-/
tensive vocational rehabilitation efforts be implemented.

A chart note of  eptember  , 1978 indicates that claim­
ant looks better every time the doctor sees him. Claimant
told Dr. James he was doing a lot of activities around
home but said he hadn't found a job. The doctor felt he pro­
bably never would.

The December 4, 1978 chart note of Dr. James reported
claimant's symptoms now were intermittent and vague. Claimant
said he was walking long distances every day.

On May  9, 1979, Dr.  loan reported claimant's employment
was now limited to no lifting, stooping, prolonged sitting
or standing.

Dr.  tipek, vocational rehabilitation specialist, reported
on November 16, 1979, that it was his opinion that claimant
was unemployable hecuase of his back pain and his age.

Dr. James reported, on November 14, 1979,. that claimant
was obviously not doing his exercises and the doctor felt
claimant would never work again, primarily on a functional
basis. Claimant's physical impairment was minimal but he was
precluded from heavy work. Claimant could perform "a lot of. 
things" if he didn't lift over 15-20 pounds, sit over 20-30
•iTiinutes, stand in one place over 20-30 minutes and he should
be able to do "a lot of walking". Claimant did have signifi­
cant functional overlay.

. Claimant has not worked nor sought any employment since
this injury. He views himself as permanently and totally
disabled. He has a ninth grade education with past work
experience as a mechanics helper, foreman of a cabinet making
department for a mobile home plant, dry waller and painter.

Claimant is partial owner of a truck stop gas station
.and restaurant and testified that he "drives up there" and
spends sometimes 2-4 hours a day there as "therapy".

Claimant testified he must lie down at mid-day. He
wears a back brace but takes no medication. He testified,
contrary to the medical reports, that he could only walk
one block and that the most he has walked was two blocks.
He is not capable of doing yard work or work in his garden.

m

■s ' A vocational rehabilitation consultant, testified that
claimant's learning ability was high average to above averacje
and that with his physical limitations there were jobs claim­
ant could perform.
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Referee found claimant has si gnificant physic~l dis­
ability. He has had two back surgeries and medical e vidence 
indicates he can only perform li ght or s e dentary work, with 
activity restrictions. The Referee concluded that claimant was 
incapacitated from performin g any gainful and regular occupa­
tion and granted him permanent t otal disability ·. The Referee 
also found claimant was not entitled to additional corrpensation 
for temporary total disability. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, would reverse the award 
granted by the Referee. 

The Board finds that c laimant has not sustained his bur­
den of proving he is entitled to an award of per~anent total 
disability. Claimant's treating physician, Dr. Jarres, rated 
claimant•s physical impairment as minimal, and felt he was phy­
sically capable of light work. Further, the claimant has not 
complied with the statutory requirement of ORS 656. 20G (3) and 
has not demonstrated any effort to seek employment. 

It is true that Dr. James placed rather significant re­
strictions on claimant's activities, but the Board concludes that 
the award granted by the Determination Order of 50% unscheduled 
disability adequately compensates claimant for his loss of wage 
earning capacity by his preclusion from heavier types of employ­
ment. 

ORDER 

The order of the Referee, dated January 4, 1980, is modi fied. 

That portion of the order which g ranted claimant an award 
of permanent total disability is reversed. 

The Determination Order, dated April 10, 1978, is hereby 
affirmed. 

The remainder of the Referee 's order is affirmed. 
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The Referee found claimant has siqnificant physical dis­
ability. He has had two back surgeries and medical evidence
indicates he can only perform light or sedentary work, with
activity restrictions. The Referee concluded that claimant was
incapacitated from performing any gainful and regular occupa­
tion and granted him permanent total disability. The Referee
also found claimant was not entitled to additional corripensation
for temporary total disability.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, would reverse the award
granted by the Referee.

The Board finds that claimant has not sustained his bur­
den of proving he is entitled to an award of permanent total
disability. Claimant's treating physician, Dr. James, rated
claimant's physical impairment as minimal, and felt he was phy­
sically capable of light work. Further, the claimant has not
complied', with the statutory requirement of OR 656.206 (3) and
has not demonstrated any effort to seek employment.

It is true that Dr. Jamesplaced rather significant re­
strictions on claimant's activities, but the Board concludes that
the award granted by the Determination Order of 50% unscheduled
disability adequately compensates claimant for his loss of wage
earning capacity by his preclusion from heavier types of employ­
ment .

ORDER
The .order of the Referee, dated January 4, 1980 , is modified,

That portion of the order which granted claimant an award
of permanent total disability is reversed.

The Determination Order, dated April 10, 1978, is hereby
affirmed.

The remainder of the Referee's order is affirmed.

-549-



   

    
    
    

   
  

  

          
          

         
         

            
         
        

       
         
            

         
           
          
         

  

          
    

     

  
    

    

         
        

         
          
       

          
         
            

          
          
       

       

CASE NO. 79-3044 

DAN A. HALTER, CLAIMANT 
January Roeschlaub, Claimant 1 s Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer 1 s Attys. 
Order On Reconsideration 

June 27, 1980 

On June 18, 1Q80, the employer, by and through their 
attorney, requested that the Board reconsider their Order on ✓ 
Review, dated June 17, 1980, whereby the employer 1 s denial 
of claimant's claim was reversed. The employer-requested the 
Board- to address that portion of Olsen v. SAIF, 29 Or Ap i35, 
562 P2d 1234 (1977) ,·which causally connected the injury to 
the employment and its applicable relationship in this case. 

The Board, after thoroughly reconsidering this c~se, con­
cludes that their Order on Review should remain unchanged. The 
Board found that this case is similar to the case of Olsen; 
claimant was i11vol ved in activities condoned by and participa tcd 
in by claimant's supervisor during a regular lunch break on the 
job site, i.e., competitive contests of strength, in ·che course 
of regular ·employment. The Board concludes their Order on 
Review should be affirmed. 

ORDER 

The Board's Order on Review, dated June 1~, 1960, is ~ere­
by affirmed in its entirety. 

CLAIM NO. C 401465 

DAVID JEROME, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order & Determination 

June 27, 1980 

;_.-~--~-
i. 

On Jupe 20, 1980, fhe State Accident Insurance Fund 
·advised the Board it would not oppose reopening claimc1nt I s 
claim under th--= Board's own .motion jurisdiction for an 
injury sustained on October 17, 1972. Attached to the Fund's 
letter were several _medical reports from Dr. Courogen. 

On April 25, 1980, Dr. Courogen advised the Fund that 
he saw claimant on April 10 with complaints of increasing 
pain in the back and left leg similar to that which he had 
experienced many times in the past subsequent to his 1972 
injury. He was admitted to the hospital for a period of 
bedrest, traction-and physical therapy. Dr. Courogen re­
lated claimant's current condition to his earlier industrial· 

·--~· ,-~--- .. ~... --.•-. -· - - .. . -

-550-
,' ••s ~n ••• , 

WCB CA E NO. 79-3044

DAN A. HALTER, CLAIMANT
January Roeschlaub, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order On Reconsideration

June 27, 1980 #

On June 18, 1980, the employer, by and through their
attorney, requested that the Board reconsider their Order on^ ■
Review, dated June 17, 1980, whereby the employer's denial
of claimant's claim was reversed. The employer requested the
Board to address that portion of Olsen v.  AIF, 29 Or Ap 235,
562 P2d 1234 (1977),*which causally connected the injury to
the employment and its applicable relationship in this case.

The Board, after thoroughly reconsidering this case, con­
cludes that their Order on Review should remain unchanged. The
Board found that this case is similar to the case of Olsen;
claimant was involved in activities condoned by and participated
in by claimant's supervisor during a regular lunch break on the
job site, i.e., competitive contests of strength, in the course
of regular employment. The Board concludes their Order on
Review should be.affirmed.

ORDER

The Board' s Order on Review, dated June 17', 1960, is here­
by affirmed in its entirety.

m

CLAIM NO. C 401465 June 27, 1980

DAVID JEROME, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order & Determination

On June 20, 1980, the  tate Accident Insurance Fund
•advised the Board it would not oppose reopening claimant's
claim under the Board's own motion jurisdiction for an
injury sustained on October 17, 1972. Attached to the Fund's
letter were several medical reports from Dr. Courogen.

On April 25, 1980, Dr. Courogen advised the Fund that
he saw claimant on April 10 with complaints of increasing
pain in the back and left leg similar to that which he had
experienced many times in the past subsequent to his 1972
injury. He was admitted to the hospital for a period of
bedrest, traction and physical therapy. Dr. Courogen re­
lated claimant's current condition to his earlier industrial
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On June·4, 1980, Dr. Courogen indicated that.claim­
ant's condition had improved "modestly" and he felt he was 
stati?nary as of May l?, 1980. 

The Board, after consideration of the evidence before 
it, concludes that claimant's claim should be reopened as 
of the date he entered the hospital, April 10, 19 so·, ·and closed 
as of May 10, 1980, the date he was found to be medically 
stationary. Claimant is not entitled to any permanent par­
tial disability as a result of this temporary worsening. 

ORDER 

Claimant is hereby granted temporary total disa1::,ility· 
compensation from April 10, 1980 through May 10, 1980. 

WCB CASE NO. 79-6294 

RANDY KIMBALL, CLAIMANT 
Foss, Whitty & Roess, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

,June. 27, 1980 

The employer seeks Board review of the Referee's order 
which referred the claim back to Employee Benefits insurance 
Company (EBI) to acc~pt the aggravation claim as comJensable. 

FACTS . 

The claimant is a 25-vear-old man with an 11th grade 
education. He was employed with' JBS Construction on July 
20, 1978 laying pipe in trench when a load of gravel was 
dumped on him. Claimant did not return to work for JBS 
Construction after the date of the injury. 

Claimant went to Dr. Donald Baker on July 21, 1973 who 
diagnosed rnult~ple contusions. He reported diffused back 
pain, headaches, extremely painful and tender spine and 
paraspinous muscle groups. 

Dr. Kenneth Freudenberg reported, on September 12, 1973, 
that cla~mant had a slowly resolving acute lwnbosacral str..:i.in 
wit;h possible annulus.fibrosis tear, 5th lumbar disc. 

Dr. Baker re-examined claimant on September 14, 1978 and 
found severe soft tissue contusions. He considered claimant 
"''-sabled and unable. to perfo.r1r1 active regular duties. 

I 
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m
injury. On June'4, 1980, Dr. Courogen indicated that claim­
ant's condition had improved "modestly" and he felt he was
stationary as of May 10, 1980.

The Board, after consideration of the evidence before
it, concludes that claimant's claim should be reopened as 
of the date he entered the hospital, April 10 , 19 80', and closed
as of May 10, 1980, the date he was found to be medically
stationary. Claimant is not entitled to any permanent par­
tial disability as a result of this temporary worsening.

ORDER

Claimant is hereby granted temporary total disability*
compensation from April 10, 1980 through May 10, 1980.

#

WCB CA E NO. 79-6294

RANDY KIMBALL, CLAIMANT
Foss, Whitty & Roess, Claimant’s Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

June 27, 1980

The employer seeks Board review of the Referee's order
which referred the claim back to Employee Benefits insurance
Company (EBI) to accept the aggravation claim as compensable

FACT 
The claimant is a 25-year-old man with an 11th grade

education. He was employed with' JB Construction on July
20, 1978 laying pipe in trench when a load of gravel was
dumped on him. Claimant did not return to work for JB 
Construction after the date of the injury.

Claimant went to Dr. Donald Baker on July 21, 1973 who
diagnosed multiple contusions. He reported diffused back
pain, headaches, extremely painful and tender spine and
paraspinous muscle groups.

Dr. Kenneth Freudenberg reported, on  eptember 12, 1973,
that claimant had a slowly resolving acute lumbosacral strain
with possible annulus.fibrosis tear, 5th lumbar disc.

Dr. Baker re-examined claimant on  eptember 14, 1978 and
found severe soft tissue contusions . He considered claimant
■'sabled and unable to perform active regular duties.
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The Orthopedic Consultants·reported, on November G, 1978, 
claimant had a chroni c 1 umbosacral strain, by history; 
headaches resolved; cervical and dorsal strain, resolvnd. 
They felt his condition was probably stationary. He ,oul<l 
return to the same kind of work he had been perfoni:lins but 

with limitations on bending and liftin0 or if that diem I t 
work out he should be· retrained. He should con tinuc, 
to use his back brace. They rated the loss of function 
of claimant's back as minimal. 

Claimant was released for regular work on November 
2, 1978. On December 29, 1978, a Determination Order 
awarded temporary total disability from July 21, 1978 to 
November 27, 1978 and 16° for 5% unschcclulcd pcrmar,ent 
partial disability. 

Claimant then worked at R & C Construction as~ fr<lmcr 
for two days and was laid off when the regular emplo:.·r:::es 
_arrived on the job from Seattle,Washington. He didn 1 t have 
any difficulties doing the job for that short period of 
time. 

Claimant testified he moved to Bend, Oregon and went to 
work for R & K Moulding Company as a laborer on the 0ree11chair.. 
for about 3-1/2 weeks. He was then assigned to lo~d box 
cars, which was too much for him. rtis back problem wcrse~cd 

__ from this type of work; he denied that any specific new 
injury had occurred, 

Claimant went to Dr. Lyle zurflueh, a chiropractor, who 
requested the claim be reopened during a trial course:: of 
treatment. He opined the recurrence of claimant's back probl~ms 

·were related to his job injury. 

On July· 25; 1979 the carrier issued a letter d8nying 
any further responsibilty. 

Dr. Freudenberg reported, on August 21, 1979, he re­
examined claimant on July 6, 1979 and found no objective change 
in his condition. He felt it had not substantially worsened 
since the claim was closed on December 29, 1978. 

Dr~ Charles McCrory, a chiropractor, reported on August 
29, 1979 claimant was suffering from chronic lumbar, 
lumbosacral and right sacroiliac strain stem.~ing from the 
in_dustrial injury. He requested the claim be reopened. 

At hearing Ms. Georgia McBride testified in behalf of the 
employer .. She stated she had worked with cluimant for about 
six to eight weeks·on the greenchain at R & K Moulding 
Company. She said she observed claimant fall and land-on the 
tdncrete floor~_ -~~e. said he also compl~ined of hurting 
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The Orthopedic Consultants ' reported, on November  , 1978,
claimant had a chronic lumbosacral strain, by history;
headaches resolved; cervical and dorsal strain, resolv^^d.
They felt his condition was probably stationary. He '.ould
return to the same kind of v'ork he had been performing but

m
with limitations on bending and lifting or if that didn't
work out he should 'be • retrained. He should continue
to use his back brace. They rated the loss of function
of claimant's back as minimal.

Claimant was released for regular work on November
 , 1973. On December 29, 1978, a Determination Order x
awarded temporary total disability from July 21, 1978 to 
November 27., 1978 and 16“ for 5% unscheduled permaiient
partial disability.

Claimant then worked at R & C Construction as a framer
for two days and was laid off when the regular.employees
arrived on the job from  eattle,Washington. He didn't have
any difficulties doing the job for that short period of
time.

Claimant testified he moved to Bend, Oregon and went to
work for R & K Moulding Com.pany as a laborer on the greenchain
for about 3-1/2 weeks. He was then assigned to load box
cars, which was too much for him. His back problem v.-crsened
,from this type of work; he denied that any specific nev;
injury had occurred.

Claimant went to Dr. Lyle Zurflueh, a chiropractor, who
requested the claim be reopened during a trial course of
treatment. He opined the recurrence of claimant's back problems
•were related to his job injury.

On July'25, 1979 the carrier issued a letter denying
any further responsibilty. .

Dr. Freudenberg reported, on August 21, 1979, he re­
examined claimant on July 6, 1979 and found no objective change-
in his condition. He felt it had not substantially v;orsened 
since the claim was closed on December 29, 1978.

Dr. Charles McCrory, a chiropractor, reported on August
29, 1979 claimant was suffering from chronic lumbar,
lumbosacral and right sacroiliac strain stemming from the
industrial injury. He requested the claim be reopened.

At hearing Ms. Georgia McBride testified in behalf of the
employer..  he stated she had v/orked with claimant for about
six to eight weeks on the greenchain at R & K Moulding
Company.  he said she observed claimant fall and land-on the
concrete floor._ . he said he also complained of hurting
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back. She _said he was off work three days. She stated 
he returned to work and a few days later he was fired. She 
could not remember exact dates, but thought the fall 
occurred in January 1979. In February 1979, Ms. McBride 
was transferred to another department an~ no longer worked 
in the greenchain area. 

Claimant stated he didn't recall ever working with Ms. 
McBride and that he dictn•t start work at R & K Moulding until. 
the middle of March and he only worked·ther two or Lhree weeks. 
He said he never fell on that job and he never had any contact 
with Ms. McBride. 

The employer paid temporary total diabili"ty from April 
25, 1979 through July 3, 1979. A denial letter, dated July 
25, 1979, declined to pay Dr. Zurfleuh's medical bills after 
May 9, 1979. Claiman't moved back to Coos Bay and received 
treatment from Coos Chiropractic Clinic from July 2 ,. 1979 · 
through September 1979. These medical bills were also 
denied by the carrier. 

The hearing was held open to receive the employment 
records from the employer to resolve the conflict in.the 
testimony between claimant and Ms. McBride. 

The Referee cone 11.ided, based on a letter, dc.1 tea December 
28, 1978, that Ms. McBride had been mistaken when .she, 
testified regarding the alleged "fall" claimant haci .::1 t R cc· K 
Moulding.· The documentary evidence established she had been 
·transferred from the claimant's work area before he was 
employed, therefore the Referee rejec.::ed her testimpny_. 

The Referee found the only medical testimony before him 
supported and aggravation claim. He referred the cluim back 
to EBI for reopening and payment of compensation as authorized 
until closure pursuant to ORS 656.268. He also ordered the 
carrier to pay 25% penalties on temporary total disability 
due to claimant from January 3, 1979 to January 25, 1979 for 
failure to pay compensation for a period of 14 days before· 
issuing the denial. 

BOARD ON DE NOVO REVIEW· 

The Board does not find claimant experienced.a new injury 
while employed by R & K Moulding. Claimant did not start work 
with that employer until the middle of March 1979 and denied 
falling. Ms. McBride stated she worked with claimant in 

- December 1978 or January 1979 and saw him fall and injure 
· his back. The Board agrees with the Referee that Ms·. McBride 

was mistaken in her observation._ 

Dr. Smith, in May 1979, opined claimant's current condition 
was reiated to claimant's July 1978 injury and asked the claim 
be .reopehed. Dr. Zurflueh also related claim~nt's current 
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his back. .  he said he was off work three days.  he stated
he returned to work and a few days later he was fired.  he
could not remember exact dates, but thought the fall
occurred in January 1979. In February 1979, Ms. McBride
v/as transferred to another department and no longer worked
in the greenchain area.

Claimant stated he didn't recall ever working with Ms.
McBride and that he didn't start work at R & K Moulding until,
the middle of March and he only worked’ther two or three weeks.
He said he never fell on thar job and he never had any contact
with Ms. McBride.

m

The employer paid temporary total diability from April
25, 1979 through July 3, 1979. A denial letter, dated July
25, 1979, declined to pay Dr. Zurfleuh's medical bills after
May 9, 1979. Claimant moved back to Coos Bay and received
treatment from Coos Chiropractic Clinic from July 2, 1979
through  eptember 1979. These medical bills were also
denied by the carrier.

The hearing was held open to receive the employment -
records from the employer to resolve the conflict in the
testimony between claimant and Ms. McBride.

The Referee concluded, based on a letter, dated December
28, 1978, that Ms. McBride had been mistaken when .she-
testified regarding the alleged "fall" claimant had at R a. K
Moulding. The documentary evidence established she had been
transferred from the claimant's work area before he was
employed, therefore the Referee rejected her testimony.

The Referee found the only medical testimony before him
supported and aggravation claim. He referred the claim back
to EBI for reopening and payment of compensation as authorized
until closure pursuant to OR 656.268. He also ordered the
carrier to pay 25% penalties on temporary total disability
due to claimant from January 3, 1979 to January 25, 1979 for
failure to pay compensation for a period of 14 days before
issuing the denial.

BOARD ON DE NOVO REVIEW
The Board does not find claimant experienced a new injury

while employed by R & K Moulding. Claimant did not start work
with that employer until the middle of March 1979 and denied
falling. Ms. McBride stated she worked with claimant in 
December 1978 or January 1979 and saw him fall and injure
his back. The Board agrees with the Referee that Ms. McBride
was mistaken in her observation.

Dr.  mith,, in May 1979, opined claimant's current condition
was related to claimant's July 1978 injury and asked the claim
be reopened. Dr. Zurflueh also related claimant’s current -
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to that injury. ~re felt claimant had never 4\ 
completely recovered from that injury. However, Dr. Fr~w.lenbc.:-9 WI 
did not feel claimant's condition had substantially worsened 
since his claim was originally closed. Dr. McCrory also felt 
reopening of.this claim was not warranted. 

In order to prevail on his aggravation claim, claimant 
must show his condition, as related to the original injury, 
has worsened since the la:=;t award of arrangement of compen-

·sation for that injury. Only a worsening of the condition 
is required. It need not be a significant worsening. The 
Board finds that the preponderance of the evidence indicates 
claimant's condition has worsened since the last award or 
arrangement of compensation; in this case made by the · 
December 29, 1978 Determination Order. His current condition 
is related to the original injury. Therefore, the Board 
would affirm the Referee's order. 

ORDER 

The Referee's order, dated January 10, 1980, is affirmed. 

Claimant's attorney is hereby granted as a reasonable 
at~orney's fee a sum equal to $300.00, payable by the 
employer and its carrier. 

WCB CASE NO. 79-4684 

MATTHEW M. LUKE, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

June 27, 1980 

1-------

The State 'Accident Insurance Fund· (Fund) seeks }-,::: 1.riew by 
the Board of that portion of the Referee's order which found 
claimant's aggravation claim to be compensable. 

FACTS 

Claimant, 20 years of age, originally suffered a compen­
sable injury when he twisted his left knee while _employed oz: 
a survey crew on August 7, 1978. The claim was accepted ~nG 
claimant was off work approxirnc, te·ly three weeks. The cla1.rr, 
was closed by a Determination Order of September 26~_1978 _ 
which granted him compensation for temporary total aisabil..:.t.y 
only. 

, -·- -·-•-. -
l 
I . I 
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complaints to that injury. he felt claimant had never
completely recovered from that injury. However, Dr. Freudenbery
did not feel claimant's condition had substantially worsened
since his claim was originally closed. Dr. McCrory also felt
reopening of,this claim was not warranted.

In order to prevail on his aggravation claim, claimant
must show his condition, as related to the original injury,
has worsened since the last award of arrangement of compen­
sation for that injury. Only a worsening of the condition
is required. It need not be a significant worsening. The
Board finds that the preponderance of the evidence indicates
claimant’s condition has worsened since the last award or
arrangement of compensation; in this case made by the ‘
December 29, 1978 Determination Order. His current condition
is related to the original injury. Therefore, the Board
would affirm the Referee's order.

ORDER

The Referee's order, dated January 10, 1980, is affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to $300.00, payable by the
employer and its carrier.

m

WCB CA E NO. 79-4684 June 27, 1980

MATTHEW M. LUKE, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate 'Accident Insurance Fund- (Fund) seeks rcviev; by
the Board of that portion of the Referee's order which found
claimant's aggravation claim to be compensable.

FACT 
Claimant, 20 years of age, originally suffered a compen­

sable injury when he twisted his left knee while.employed on
a survey crew on August 7, 1978. The claim was accepted and
claimant was off. work approximately three weeks. The claim
was closed by a Determination Order of  eptember 26, 1978
which granted him compensation for temporary total disability
only. #
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February 1, 1979, claimant contends his kriee was ag­
gravated while playing a game of i~tramural basketball at 
Oregon State University. On that day, claimant saw Dr. Sar­
gent and gave a history of the original injury and t~e inci-

. dent of. February 1, 1979 .. Dr. Sargent diagnosed probable 
meniscal tear- or some posterolateral capsule and/or possible 
lateral collateral ligament damage. 

On February 14, 1979, claimant was examined by D~. Cronk 
who reported claimant have a history of an injury in l\ugust 
1978 and said he had had continuing intermittent difficulties 
with the knee. An arthrogram was performed and rev:ea le.d 
a tear throtigh the anterior horn of the left medial meniscus. 
Dr. _Cronk requested that the carrier reop~n the claim. 

On April 16, 1979, Dr. Cronk reported to the card.er u--,at 
the only reason he felt claimant's left knee problems were 
related to the origin a 1 injury of August 19 7 8 was base,·: on the 
history given to him by the claimant, that he had had 1.nter-. 
mi ttent difficulties since that injury. 

On May 3, 19 79; the Fund issued its denial on the grounds 
that claimant's present problems were not the result ,)f the 
August 7, 1978 industrial injury but were the result of the 
basketball injury of February 1, · 1979 .. 

By a .re_port of October 19, 1979, Dr. Bert refused to gi.ve 
an opinion on the effect of claimant's playing basketball U?On 
his original injury as he had not previously seen the claimant 
and had no way of judging the status of his knee at thtit time. 

Claimant testified at the hearing that between September 
and December 1978 he had had occasional swelling of his knee 
and trouble ·climhd.ng stairs. Claimant worked out on v.•eight 
machines and played sports to help to strengthen ti·,e knee. 

The Referee found that the medical report of Cr. Cronk 
establishes medical ·causation of the February 1979 incident 
resulting from the original injury of August 1978 .. The Referee 
found claimant to be credible and therefore remanded his claim 
for aggravation to the Fund for acceptance and the payment of 
benefits to which he was entitled. 

BOARD ON DE NOVO REVIEW 

The Board, after de nowo review, reverses the order of tne 
Referee. 
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On February 1, 1979, claimant contends his knee was ag­
gravated while playing a game of intramural basketball at
Oregon  tate University. On that day, claimant saw Dr.  ar­
gent and gave a history of the original injury and the inci-

' dent of. February 1, 1979 . . Dr.  argent diagnosed probable
meniscal tear- or some posterolateral capsule and/or possible
lateral collateral ligament damage.

On February 14, 1979, claimant was examined by Dr. Cronk
who reported claimant have a history of an injury in August
1978 and said he had had continuing intermittent difficulties
with the knee. An arthro.gram was performed and revealed
a tear through the anterior horn of the left medial meniscus.
Dr. Cronk requested that the carrier reopen the claim.

On April 16, 1979, Dr. Cronk reported to the cariier that
the only reason he felt claimant's left knee problems were
related to the original injury of August 1978 was basen on the
history given to him by the claimant, that he had had inter-,
mittent difficulties since that injury.

On May 3, 1979, the Fund issued ics denial on the grounds
that claimant's present problems were not the result of the
August 7, 1978 industrial injury but were the result of the
basketball injury of February 1, 197 9 .

By a -report of October 19, 1979, Dr. Bert refused to give
an opinion on the effect of claimant's playing basketball upon
his original injury as he had not previously seen the claimant
and had no way of judging the status of his knee at that time.

Claimant testified at the hearing that between  eptember
and December 1978 he had had occasional swelling of his knee
and trouble climbing stairs. Claimant worked out on weight
machines and played sports to help to strengthen the knee.

The Referee found that the medical report of Dr. Cronk
establishes medical causation of the February 1979 incident
resulting from the original injury of August 1978.- The Referee
found claimant to be credible and therefore remanded his claim
for aggravation to the Fund for acceptance and the payment of
benefits to which he was entitled.

BOARD ON DE NOVO REVIEW

The Board, after de. novo review, reverses the order of the
Referee.

#
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Board finds the· testimony of "!:.he claimant clearly 
indicates that the February 1, 19 79 incident was a ne\v inj t:ry. 
Claimant testified while playing basketball he heard a loud 
pop·. and he immediately experienced pain and swelling. Claim­
ant further testified that ·t.his incident was much more severe 
than the injury of August 197 8. Claimant further testified 
he would not have sought medical treatment in February with­
out the basketball incident. Dr. Sargent examined claimant 
on February 1, 1979 and reported an injury of February 1, 
1979 • . -, ' --· --- .- ...... - -~~··- ·-- .... 

If the February 1, 1979 incident had occurred during the 
course and scope of claimant• s employment, the Board, under. 
current law, would have found a new and subsequent interver,­
ing injury. The Board fails, to find how any aggravation claim 
in this case could be est~blished. 

ORDER" 

The order of the Referee, dated January 10, 1980, is re­
versed. 

The denial issued by the State Accident Insurance fund, 
dated May 31, 19 79, is affirmed. 

i ••------- - .... 
I 

WCB CASE NO. 79-611 June 27, 1980 

EUNICE McMANAMA, CLAIMANT 
Thomas E. Howser, Claimant's Atty. 
Heysell, Velure & Pocock, Employer's Attys. 
Request for Review by Claimant 
Cross-request by Employer 

,-------··· 
The claimant-seeks review and the employer cross-requests 

_review by the Board of the order of the Referee which c1rant.:.:,d 
claimant compensation for temporary total disability from 
October· 2, 1978 through March 31, 1979, set aside the der,ial 
-and remanded the ·case to the employer/carrier for payment of 

· psychiatric treatment, and affirmed the Determination Order 
with respect, tc pe_rmanent partial disability • 

. FACTS 

Claimant, 5,7 years of age, was employed as a nurse's ai0e 
at Golden Age Nursing Home and on December 10, 1976 she strained 
her low-back lifting a patient. 

Dr. Griffin provided conservative care and released her for 
work on January 8, 1977 and on February 17, 1977 found her 

--~-.. i29-D-Q_i 1:ign_ was rnedi cally stationary. 

-556-
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The Board finds the•testimony of the claimant clearly
indicates that the February 1, 1979 incident v/as a new injury.
Claimant testified while playing basketball he heard a loud
pop.and he immediately experienced pain and swelling. Claim­
ant further testified that ‘this incident was much more severe
than the injury of August 1978. Claimant further- testified
he would not have sought medical treatment in February with-
,out the basketball incident. Dr.  argent examined claimant
on February 1, 1979 and reported an injury of February 1,
1979.

If the February 1, 1979 incident had occurred during the
course and scope of claimant’s employment, the Board, under­
current law, would have found a new and subsequent interven­
ing injury. The Board fails, to find how any aggravation claim
in this case could be est'ablished.

ORDER

The order of the Referee, dated January 10, 1980, is re­
versed.

The denial issued by the  tate Accident Insurance Fund,
dated May 3, 1979, is affirmed.

#

WCB CA E NO. 79-611 June 27, 1980
EUNICE McMANAMA, CLAIMANT
Thomas E. Howser, Claimant's Atty.
Heysell, Velure & Pocock, Employer's Attys.
Request for Review by Claimant
Cross-request by Employer

The claimant seeks review and the employer cross-requests
review by the Board of the order of the Referee which granted
claimant compensation for temporary total disability from
October' 2, 1978 through March 31, 1979, set aside the denial
•and remanded the case to the employer/carrier for payment of
psychiatric treatment, and affirmed the Determination Order
with respect tc permanent partial disability.

FACT 
Claimant, 57 years of age, was employed as a nurse's aide

at Golden Age Nursing Home and on December 10, 1976 she strained
her low-back lifting a patient.

Dr. Griffin provided conservative care and released her
work on January 8, 1977 and on February.17, 1977 found her
condition was medically stationary.

:or
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Determination Order, of Mar~~ 15, -1977, granted compensa~ 
tion for temporary total disability only. 

Claimant was exa:mined by Dr. Weinman on June 2, 1.9 77 and 
he_diagnosed lumbosacral strain aggravating some degenerative 
joint disease of the thoracolumbar junction, cervical strain, 
obesity, left carpal tunnel syndrome and questional inter arti­
cular loose body in the left hip. His treatment was by injec­
tions. 

By August 19 77 claimant had a left lE;g limp but -Dr. 
, Weinm':'in, on August 31, indicated only the cervical and lurr,Lar 

problems were related to this industri_al injury. 

By December 20, 1977, Dr. Weinman found all- conditions 
had resolved and claimant was m~di~ally stationary with 
minimal loss of function. 

On January 28, 1978, claimant was hospitalized and had• 
.. a· left hip arthrogram and a lur.lbar myelogram. The myc lograrn 

revealed a herniated nucleus pulposus at LS. ·6n February 8, 
Dr. Weinman performed a hemilaminectomy at L5-Sl with LS-Sl 
disc excision. 

On May 23, 1980, Dr. Campagna examined claimant whose 
complaints were low back pain, le ft leg pain and numbness of 
the lef·t foot. Dr. Campagna found much functional 0':<2r lay 
which clouded the organic picture. 

On June 8, 1978, Dr. Campagna reported that_ EMG studies 
were abnormal and recommended a myelogram. Claimant's left 
leg and gait difficulties were on a functional basis .. The 
doctor recommended psychiatric evaluation. 

A myelogram of June 22 was entirely normal. 

Claimant was- evaluated by De Shapiro, a psychiatrist,. 
on June 28, 1978, who continued to have sessiops with claim-

.·ant through August. All of these sessions included conver­
sations· only about claimant' s childhood, family pr:ob lems 
and illnesses and friend's pers6nal problems which upset her, 
On July 27, Dr. Shapiro found her medically stationary. 

On September 25, 1978, Dr. Weinman found claimant's 
condition medically stationary with minimal low back disabil­
ity and.claimant could return to.modified employment. 

On October 17, 1978 Dr. Camp~gn'a indicated claimant,'s 
disability should be reinstated from October 1, 1978 through 
April-1; 1979 and he gave no reason for tHis opinion; 
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A Determination Order, of March 15, 1977, granted compensa­
tion for temporary total disability only.

Claimant was examined by Dr. Weinman on June 2, j.9 77 and
he diagnosed lumbosacral strain aggravating some degenerative
joint disease of the thoracolumbar' junction, cervical strain,
obesity, left carpal tunnel syndrome and questional interarti-
cular loose body in the left hip. His treatment was by injec­
tions .

By August 19 77 claimant had a left leg liimp but -Dr.
Weinman, on August 31, indicated only the cervical and lumbar
problems were related to this industrial injury.

By December 20 , 1977 , Dr. Weinman found all- conditions
had resolved and claimant was medically stationary with
minimal loss of function. '

On January 28, 1978, claimant was hospitalized and had
a left hip arthrogram and a lumbar myelogram. The myelogram
revealed a herniated nucleus pulposus at L5. On February 8,
Dr. Weinman performed a hemilaminectomy at L5- 1 with L5- 1
disc excision.

On May 23, 1980, Dr. Campagna examined claimant whose
complaints were low back pain, left, leg pain and numbness of
the left foot. Dr. Campagna found much functional o\-erlay
which clouded the organic picture.

■On June 8 , 19 78, Dr. Campagna reported that, EMG studies
were abnormal and recommended a myelogram. Claimant's left
leg and gait difficulties were on a functional basis.. The
doctor recommended psychiatric evaluation.

A myelogram of June 22 was entirely normal.

Claimant was evaluated by Dr.  hapiro, a psychiatrist,,
on June 28, 1978, who continued to have sessions with claim­
ant through August. All of these sessions included conver­
sations- only about claimant's childhood, family problems
and illnesses and friend's personal problems which upset her.
On July 27, Dr.  hapiro found her medically stationary.

On  eptember 25, 1978, Dr. Weinman found claimant’s
condition medically stationary with minimal low back disabil­
ity and.claimant could return to.modified employment.

On October 17, 1978 Dr. Campagna indicated claimant's
disability should be reinstated from October 1, 1978 through
April 1, 197.9. and he gave no reason for this opinion:
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Claimant was evaluated by Dr. Gardner, a psychiatrist, 
on October 26, 1978. It was his opinion, after the interview, 
that claimant's emotional problems and nervousness·were not 
injury-related nor aggravated thereby. 

·on November 27, 1978, the employer-carrier·issued a denial 
of any psychological condition. 

A Second Deternrination Order, dated' November 30, 1978, 
granted claimant an award of 32° for 10% unscheduled low 
back disability. 

Dr. McCook, a psychiatrist, reported on July 9, 1979, 
his diagnosis was reactive depression an~ he found claimant 
was both physically and me~tally disabled from he~ employment. 

Claimant has not worked nor looked for work since June 
19 78. She has a seventh grade ed·ucation with past work ex­
perience in laundries and as a cook and waitress. 

Claimant testified she has low back and left leg pain and 
can sit comfortably only 10 minutes, walk 8-10 blocks ~nd 
since her surgery she limps. She takes one pain pill a week. 

·claimant belongs to the Eagles and attends their functions 
three to four times a week. In June 1978 she was ~lected 
Preside.nt of ·the Women's Auxiliary. 'l'he Eagles have dinners 8) 

-and claimant. helps in food preparation and service. · She worked, 
in a concession booth at Shady Cove from 10 a.m. to 5 p.m. for 
the organization. 

The Referee found palliative psychiatric treatment is 
covered· by ORS 656. 2 45 and the denial rr,ust be overturned. The 
Referee further found claimant was entitled to additional com­
pensation for temporary total disability from October 2, 1978 
through April 1, 1979 based upon the report of Dr. Campagna. 
The Referee found no merit whatever to claimant's contention 
that she is .permanently and totally disabled and concluded 
that the award made by the Second Determin~tion Order was 
adequate. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, reverses the order of the 
Referee. 

On the issue of compensability of the psychiatric treat­
ment, the Board finds that the treating psychiatrist, Dr. 
Shapiro, makes no mention of any causal relationship of claim­
ant's emotional problems to the industrial injury. Dr. Gard­
ner, another psychiatri~t, also found no relationship of 

·claimant's, emotional problems to the industrial injury and, 
therefore, the Board affirms the employer-carrier's denial. 
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Claimant was evaluated by Dr. Gardner, a psychiatrist,
oh October 26, 1978. It was his opinion, after the interview,
that claimant's emotional problems and nervousness were not
injury-related nor aggravated thereby.

On November 27 , 19 78 , the employer-carrier’issued a denial
of any psychological condition.

A  econd Determination Order, dated November 30, 1978,
granted claimant an award of 32° for 10% unscheduled low
back disability.

Dr. McCook, a psychiatrist, reported on July 9, 1979,
his diagnosis was reactive depression and he found claimant
was both physically and mentally disabled from her employment.

Claimant has not worked nor looked for work since June
1978.  he has a seventh grade education with past work ex­
perience in laundries and as a cook and waitress.

Claimant testified she has low back and left leg pain and
can sit comfortably only 10 minutes, walk 8-10 blocks and
since her surgery she limps.  he takes one pain pill a week.

Claimant belongs to the Eagles and attends their functions
three to four times a week. In June 1978 she was elected
President of 'the Women's Auxiliary. The Eagles have dinners
and claimant.helps in food preparation and service. '  he worked,
in a concession booth at  hady Cove from 10 a.m. to 5 p.m. for 
the organization.

The Referee found palliative psychiatric treatment is 
covered’by OR 656.245 and the denial must be overturned. The
Referee further found claimant was entitled to additional comi-
pensation for temporary total disability from October 2, 1978
through April 1, 1979 based upon the report of Dr. Campagna.
The Referee found no merit whatever to claimant's contention
that she is .permanently and totally disabled and concluded
that the award made by the  econd Determination Order was
adequate.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, reverses the order of the

Referee.
On the issue of compensability of the psychiatric treat­

ment, the Board finds that the treating psychiatrist. Dr.
 hapiro, makes no mention of any causal relationship of claim­
ant's emotional problems to the industrial injury. Dr. Gard­
ner, another psychiatrist, also found no relationship of
claimant's, emotional problems to the industrial injury and,
therefore, the Board affirms the employer-carrier's denial.
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Regarding the issue of compensation for temporciry total 
disability, the Board finds that in September 1978 clc:1imant' s 
treating physician, Dr. Weinman, found her condition· t:) be 
medically stationary and released·her for modified wo~k. Dr. 
Campagna, in October 19 7 8, indicates compe~sa tion should be 
reinstated without indicating any need for further medical 
services 6r giving any justification for that opinion. The 

. Board concludes claimant is not entitled to further cOli:pen­
sation for temporary total disability. 

The Board ~oncurs with the Referee that cl~imant is _not 
permanently and totally disabled. However, the Board finds that 
the award of 10 % granted by the, Second Determination O:'.'der 
is inadequate. Based on claimant's age, her past work exper­
iences in la~ndries and restaurants only, and the fact that 
she is now precluded from heavy employment of any kind and is 
limited to moderate work, constitut~s greater loss of wage 
earning capacity than previously granted. The Board concludes 
claimant is entitled to an award of 64° for 20% unsch0duled 
disability. 

ORDER 

The o"rder of the Referee, dated November 21, 19 "79 , is 
reversed. 

·The employer-carrier's denial of November 27, 1978 is 
affirmed. 

Claimant is hereby granted an award of 64° for 20% un­
scheduled disability for her low back in"j ury. This award 
1.s in lieu of all prior awards previously granted to claimant. 

ClaimaDt's attorney is granted as a reasonable attorney 
fee the sum equal to 25% of the increased compensation granted 
by this order, payable out of said compensation as paid, not 
to exceed $3,000. 
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# Regarding the issue of compensation for temporary total
disability, the' Board finds that in  eptember 1978 claimant’s
treating physician, Dr. Weinman, found her condition' to be
medically stationary and released-her for modified work. Dr.
Campagna, in October 1978, indicates compensation should be
reinstated without indicating any need for further medical
services or giving any justification for that opinion. The
Board concludes claimant is not entitled to further compen­
sation for temporary total disability.

The Board 'concurs with the Referee that' claimant is not
permanently and totally disabled. However, the Board finds that
the award of 10% granted by the:  econd Determination Order
is inadequate. Based on claimant's age, her past work exper­
iences in laundries and restaurants only, and the fact that
she is now precluded from heavy employment of any kind and is
limited to moderate work, constitutes greater loss of wage
earning capacity than previously granted. The Board concludes
claimant is entitled to an award of 64° for 20% unscheduled
disability.

I
ORDER

m

The order of the Referee, dated November 21, 1979, is
reversed.

The employer-carrier's denial of November 27, 1978 is
af firmed.

Claimant is hereby granted an award of 64° for 20% un­
scheduled disability for her low back injury. This award
is in lieu of all prior awards previously granted to claimant.

Claimant's attorney is granted as a reasonable attorney
fee the sum equal to 25% of the increased compensation granted
by this order, payable out of said compensation as paid, not
to exceed $3,000.
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~ CASE ID. 78-6621 

:.· JUDITH M:lA.TS, CIAThWn' 
· ~lch, .Bruun & Green, Claimant's Attys. 
· 'Schwabe,· Willaimson, Wyatt, M::Jore 
· & 'Iciberts, ~loyer.'s Attys. · 

· Request for ~iew by Claimant 
---------------- --------· --

.June 27·, 1980.< 

. Claimant seeks- Board review ··of that. portion o{ t:-ll3 Ref­
eree's order whi'ch affirmed the ·employer 1 s · denial of }v:,r 
claim.• Claimant contends her 0mployrner.t. caused' a WOJ:'t'....:nir,,J bf 

· .her.'underlying condi_tion resulting in an increase· in :=>ain ·to 
the· .extent. that produced disability ano/or required 1ncdica: 
services. 

FACTS 

Claimant was employed ·by Wilf 1 s Restaurant as a ,..,2itr, 
this :was her first work experience as a waitress. Cla:.m­
'ant testified she h~d no prior medical problems but right 
·~fter she commenced this employment her arms began to ache 
and by April 1978 the ache turned to pain and her arms be~ 
came. immobile. 

......... ._.,,.;), 

Claimant testified that as a waitress she lifted trays 
about three feet long and at ti.mes served parties of 9 ::.o 21 
people. Claimant worked only during the lunch period which 
·usually last~d 2-1/2 hours a day. 

In April 1978, claimant sought medical treatment from 0r. 
Crumpacker who reported that electrical studies were compatible 
with bilateral carpal tunnel syndrome. On May 30, 1978 

_ claimant· filed her claim for an o6cupational disease arising 
out of her work as a waitress. 

Claimant testified that h8r work required her to carry 
many plates of food together with cups and saucers whj ,~h she 

· had to lift and place on her shoulders. 'rhis ~oaded tray 
. weighed approximately -::,Q-35 !,-,Ounds. Claimant indicc.1 :f:d that. 
··she advised her employer on twc occasions that she wc:.s 
having problems with her arms and was going to see a doctor 
about it. 

The employer testified that he never saw claima~t car­
·. rying · a tray containing· more than four salad plates. He 

denied that she ever ~omplained to him of physical _pre-bl.ems 
al though .he did note that she had. been off work for sc'rera: 

'days. He said he tenninated ,claimant on April 15 beca;.1se 
_he felt•. she would never become an efficient waitress . 

...... -........... -· _ .......... 
' . . 
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JUDITH MDAT , CLAIMANT
•• Welch, Bruun & Green, Claimant's Att^,
'. chwabe, Willaimson, ^att, Moore

& Robertas, Ertployer's Attys.
Request for by Claimant

• ; : WC3 CA E ND. 78-6621 June 27, 1980..

.Claimant seeks^ Board review 'of that, portion of uhe Ref- •
eree's order which affirmed the 'employer ’ s • denial of her
claim.' Claimant contends her employment, caused a wor;:enir.;, of 
•her.underlying condition resulting in an increase-in pain to 
the’.extent, that produced disability and/or required medical
services. .

'facts

Claimant was employed by Wilf s Restaurant as .a v-aitr-. :.s;
this was her first work experience as' a waitress. CIa:.m-
'ant testified she had no prior medical problems but right
after she commenced this employment her arms began to ache
and by April 1978 the ache turned to pain and her arms be­
came. immobile.

Claimant testified that as a waitress she lifted trays
about three feet long and at times served parties of 9 to 21
people. Claimant worked only during the lunch period which
usually lasted 2-1/2 hours a day.

In April 1978, claimant sought medical treatment from Jr.
Crumpacker who reported that electrical studies were compatible
with bilateral carpal tunnel syndrome. On May 30, 1978
claimant- filed her claim for an occupational disease arising
out of her work as a waitress.

Claimant testified that her work required her.to carry
many plates of food together with cups and saucers which she
had to lift and place on her shoulders. This loaded tray
w.eighed .approximately 30-35 pounds. Claimant indica tc-d that
she advised her employer on two occasions that she was
having problems withher arms and was going to see a. doctor
about it.

The employer testified that he never saw claimant car­
rying a tray containing more than four salad plates. He
denied that she evercomplained to him of physical .proolems
although .he did notethat she had.been off work for several
^days. He said he terminated^claimant on April 15 because •
he felt she would never become an efficient waitress.

m
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Randall Gore, a diagnostician and internist, in 
June 1978, diagnosed tendinitis of the biceps as we~J 3S 

bilateral carpal tunnel syndrome. He had treated clctimant 
with anti-inf lamrnatory medication and heat. He rcpor·-:.ed t'r,2se 
were not successful in resolving claimant's symptoms. 

On July 14, 1978, the employer denied clairnant 1 s clairc. 
The basis of their denial was the fac_t that claimant 1 s worK- with 
this employer had in no way caused or aggravated her condition. 
It was their opinion that there was ·no medical evidcr1cc to 
substantiate claimant's claim. 

In August 1978, Dr. Gore took exception to the 0mployer's 
denial o'f this claim. He felt "any reputabre phys icia. :n would 
support the contention that repetitive lifting would r.ave C,.c 

least aggravated the problem 11 • Later, in November 197_8, in 
response to a letter from a claims representative, Dr. Gore 
reported that· to his knowledge there was no evidence that 
claim~nt's condition existed prior to her repetitive liftin~ of 
trays, carrying the trays, a,nd the performance-of oth<.::r tas~s 
associated with her employment. He indicated that he could elicit 
no history of any activity other. than employment re],1ted t::,~_t 
could reasonably have caused claimant's problems. '~'i-~12refore, 
he··indicated he was forced to conclude that in all likelihood, 
claimant's activities as- a waitress precipitated the carpal 
tunner syndrome and biceps-tendinitis. 

Dr. Peter Nathan, in December 1978, diagnosed b~lLlteral 
carpal tunnel syndrome and borderline sensory changeG of the 
left ulnar nerve. He felt that al though claimant's job had 
been one of carrying heavy trays, he doubted ver:y strongly 
if the work itself was responsible for·the onset of her 
problems. He indicated that the changes in her nerves wou 1.d 

probably have become clinically manifested over a period 
of time whether or not she was employed as a waitress. 
Clairrant told Dr. Nathan she had not per fonned this tj:ie of 
work before. She indicated that after performing it ror 
a short period of time,· she started experiencing .:i huJ.:: in<:1 ,,nd 
burning sensation. She indicated that she was unabl,=:, lo lift· 
her arm and could not' perform her job, so she quit worK. 
Claimant also complained of inability to do her yardwork. 
Dr. Nathan rPoorted that the muscle aches claimant was ex­
pe-riencing in-·her right upper extremity might be attr1.0uted 
to sane abnormal scapuJar thoracic movement componen~s as were 
ascertained during the physical and occupational ther..-1:;-:iy · 
evaluation. He could not confirm whether this was a direct 
result. of her employment. Claimant's grip strength W.:.!3 

found to be six pounds less on the right than on the left. · 
The range of motion of her right shoulder was within :-.·.,.rmal 
limits,• however, there was pain and limitation of rrotiun 
upon. f1;1ll flexion and adductior. of the shoulder. 

-----------. - -· -- •-
.t,_J_l;~ 
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Dr. Randall Gore, a diagnostician and internist, in
June 1978, diagnosed tendinitis of the biceps as, well as 
•bilateral carpal tunnel syndrome. He had treated claimant
with anti-inflammatory medication and heat. He reporued these
were not successful in resolving claimant's symptoms. '

On July 14, 197 8, the employer denied claimant ’ s claim..'
The basis of their denial was the fact that claimant's work with
this employer had in no way caused or aggravated her condition.
It was their opinion that there was no medical evidence, to
substantiate claimant's claim.

In August 1978, Dr. Gore took exception to the employer's
denial of this claim. He felt "any reputable physician v;ould
support the contention that repetitive lifting would have l z
least aggravated the problem". Later, in November 1973, in 
response to a letter from a claims representative, Dr. Gore
reported that to his knowledge there was no evidence that
claimant's condition existed prior to her repetitive lifting of
trays, carrying the trays, and the performance-of other tasks
associated with her employment. He indicated that he could elicit,
no history of any activity other than employment related th^.t
could reasonably have caused claimant's problems. Therefore,
he indicated he was forced to conclude that in all likelihood,
claimant's activities as- a waitress precipitated the carpal
tunnel syndrome and biceps•tendinitis.

Dr. Peter Nathan, in December 1978, diagnosed bilateral
carpal tunnel syndrome and borderline sensory changes of the 
left ulnar nerve. He felt that although claimant's job had
been one of carrying heavy trays, he doubted very strongly
if the work itself was responsible for the onset of her
problems. He indicated that the changes in her nerves would

probably have become clinically manifested over a period
of time whether or not she was employed as a waitress.
Claimant told Dr. Nathan she had not performed this t.vT-’e of
work before.  he indicated that after performing it if:)r
a short period of time,' she started experiencing a hui'-ing ..md
burning sensation.  he indicated that she was imcible to lift'
her arm and could not' perform her job, so she quit work.
Claimant also complained of inability to do her yardwork.
Dr. Nathan reported that the muscle aches claimant was ex­
periencing in her right upper extremity might be attr'iouted
to seme abnormal scapu.lar thoracic movement components as were
ascertained during the physical and occupational therapy
evaluation. He could not confirm whether this was a direct
result of her employineht. Claimant's grip strength was
found to be six pounds less on the right than on the Left.
The range of motion of her right shoulder was within .-.•.^rmal
limits,-however, there was pain and limitation of motion
upon, full flexion and adduction of the shoulder.
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The Referee concluded based on the medical evide:x:e that 

claimant suffered from an underlying carpal tunr,el synd::::-ome 
which was aggravated by herwork experience. The Ref1;;;:.,:c did 
not find any evidence which reflects claimant's work :i·:. tcc­
ially and permanently worsened her underlying condition ,:.1nd, 
.therefore, the Referee concluded tj1at claimant's condition 
was not compensable. This decision was based on the Court 
of Api::eals 1 decision in Weller v. Union Carbide Core_._, 35 
Or App 355, _____ P2d ___ -(1978). 'l'herefore, the R0feree 
affirmed the employer's denial. · 

BOARD.ON DE NOVO REVIEW 

Subsequent to the Referee's decision in _this case and 
during the pendency of-this appeal, the Oregon Co~rt of Appeals' 
decision in Weller (supra.) has been reviewed and decided by 
the Oregon Supreme Court. In Weller (supra.) the Suprerre . 
Court stated that in order to prevail in a case with facts 
similar• to the case herein an injured worker must prove by 
a preponderance of the evidence that (1) his work act:i.vi ty 
_and condition ( 2) caused a worsening of his underlying di­
sease• (3) resulting in an increase iri his pain (4) to· ·c.he 
extent-_that it produces "disability or - requires medical ser-

•vices. In Stupfel v. Edward Hines Lumber Company, 288 Or 39,· 
P2d ___ {1979), the Supreme Court stated that if tb0 

· ·increase in symptomatology requires medical services and re-
. suits .in disability, either temporary or permanent, the claim A 

for s~ch _services for disability is compensable if th0 re- ·w, 
strictions of Weller are ·satisfied. The Court stated that 
.a ~errnanent increase is not a pre-requisite to compensabil ic.y. 

•. The Board concurs with the· Referee's find.:i.n9 thc1 t the 
· . · .n:iedical evidence- indicates that claimant, because of her 
·_',,, __ work_ with this _employer suffered an. aggravation of _her unde:.:-­

lying carpal tunnel syndrome. 'fhe Board finds the undcrly­
::.ing darpal. tunnel syndrome has. be~n agg~ayatea· to the• extent 

that:- ~1,aiman.t required medica 1 trea tmenL. Based on the 
.· .. , • · Supreme Court's rationale in Welle;r and Stupfel (supra.); 

.· the Board finds ·that this claim is .compensable. 
, • .I. • 

··.ORDER·.,.· . . . ;, . 
. ' 

The Re'feree's order, ciat'ed:_.J9-1:uary· 26:, ~979,_ is revers·ea· 
. in 'its entfre;..y. 

:_ ~he employer's denial., ,d4_te"d July ,lf,· 1978 ,· (s reversed. 
This• claim is _"remanded to ·the ·emplo~ier and its~ insu:i;-nnce carrier 
for 'payrrent of ·c_ompensation and other--benefits' pursuant to '1aw ~ 
and:~ntil th~ claim .is dlosed pursuani-~9.0RS ·656:268. · . : 

T ··.••.. 0 • 0 0 • 

. . . ; Clai~ant's atto~n~y is ~/ranted ·as a·na ·fo~ a. 
; ;:· . .,-:. attor~·ey!~ fe~ -for ·prevailing i_n 'overturning _th_e 
_ . ".~--;, ::cl~1r(l. \a .. ~.um equal. to $800. ·. · · · ... ;•: \'.}\f :,)}/':,~· ... : ... , .. ~~~h 

; ' 

' I • 

rea sonab-le · • · 
denial of. this 
. . 
' 

The Referee concluded bused on the medical evidence that
claimant suffered from an underlying carpal tunnel syndrome
which was aggravated by herwork experience. The Referee did
not find any evidence which reflects claimant's work ;i':.tor-
ially and permanently worsened her underlying conditior: and,
therefore, the Referee concluded that claimant's condition
was not compensable. This decision was based on the Court
of Appeals' decision in Weller v. Union Carbide Corp., 35
Or App 355, _____ P2d ____ (1978). Therefore, the Referee
affirmed the employer's denial.

BOARD'on DE novo REVIEW

 ubsequent to the Referee's decision in this case and
during the pendency of-this appeal, the Oregon Court of Appeals
decision in Weller (supra.) has been reviewed and decided by
the Oregon  upreme Court. In Weller (supra.) the  upreme .
Court stated that in order to prevail in a case with facts
similar to the case herein an injured worker must prove by
a preponderance of the evidence that (1) his work activity
and condition (2) caused a worsening of his underlying di­
sease '{3) resulting in an increase iri his pain (4) to die
extent that it produces’disability or requires medical ser­
vices. In  tupfel V. Edward Hines Lumber Company, 288 Or 39,
_____  P2d _____ (1979) , the  upreme Court stated that if the
increase in symptomatology requires medical services and re­
sults .in disability, either temporary or permanent, the claim
for such services for disability is compensable if the re­
strictions of Weller are satisfied. The Court stated that
a permanent increase is not a pre-requisite to compensability.

•.The Board concurs with the Referee's finding that, the
medical evidence indicates that claimant, because of lier
work with this .employer suffered an aggravation of her under­
lying carpal tunnel syndrome. The Board finds the underly-
;-ing carpal tunnel syndrome has been aggravated' to the' extent
that claimant required medical treatment. Based on the
 upreme Court's rationale in V^eller and  tupfel (supra.) ,
the Board finds that this claim is compensable.

ORDER'

#

' ' The Referee's order, dated-January 26.> 1979 , is reversed'
in its entirety.

• The employer's denial, ,dated July.14 , 1978 , i's reversed.
This' claim is remanded to the-employer and its' insu.t:ance carrier

. for payment of compensation and other•'benefits' pursuant to law 
and-'until the claim -is closed pursuan-t tp. OR • 6 56.268 .

■ Claimant's attorney is granted -as and for a, reasonable' •'
attorney! s fee -for prevailing in'overturning the denial of. this
'ciaini 'a, sum equal to $800. m

• ;
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CASE NO. 78-6247 

OLIVE H. MORRIS, CLAIMANT 
Pozzi:, w'.ilson, ·Atchison, Kahn 

& O'Le~ry, Claimant's Attys. 
Lang, Klein, Wolf; Smith, Griffith 

& Hall~ark, Employer's Attys. 
Request for Review by Claimant 

June 27, 19s·o 

The :claimant seeks review by the Board and the employer· 
cross-requests review of the Referee's order which granted 
claimant ·compensation for temporary total disability =rom 
November 30, 1978 through Dec'---:mber 19, 197 8 and from April 
19 ,· 1979 :through May 11, 1979 and an 21ward of compensation 
for per:nanent partial disability equal to 75% .unscheduled 
disability. 

FACTS 

The Board finds the facts as recited in the Referee's 
Opinion and Order are correct and hereby adopts them. A 
copy of the Referee's Opinion and Order is attached to this 
order. 

I 

BOARD ON -DE NOVO REVIEW 

The Board, after de novo review, would modify trie o:::-der 
of the Referee. 

That portion of the order which awarded temporary total 
disabilit:y from November 30, 1978 through December 19, 1978 

_ is reversed. The Board finds that claimant is not entitled 
to the· additional compensation from November 30, 1978 through 
December -19, 1978 as the medical evidence does not indicate 
any worsening of her condition nor does it support a finding 
that she was disabled during this period of time. The Board 
agrees that claimant is entitled to compensation for temporary 
total disability for the time she was an in-patient at the 

· Northwest; Pain Center and aff ~rms that portion of the order. 

The Board affirms the Referee's award of 75% unscheduled 
disability for claimant's loss of wage earning capacity. 

ORDER 

The order of. the Referee, dated November 2 7, 19 7 9, ·is mod.:.. 
ified. 

That' l?()rtion of the Referee's order which grontt2c: clair:Bnt 
compensation £or temporary total disability from November 30, 
1978 through December 19, 1978 is reversed. 

The remainder ·of the Referee's orde·r is affirmed. 
~~------ ... __ , __ 
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m OLIVE H., MORRI , CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

WCB CA E NO. 78-6247 June 27, 1980

The iclaimant seeks review by. the Board and the employer-
cross-requests review of the Referee's order which granted,
claimant 'compensation for'temporary total disability from
November ;30, 1978 through December 19, 197 8 and from April
19,' 1979 through May 11, 1979 and an award of compensation
for permanent partial disability equal to 75%,.unscheduled
disability.

FACT ,
,

The Board finds the facts as recited in the Referee’s
Opinion and Order are correct and hereby adopts-them. A
copy of the Referee's Opinion and Order is attached to this
order. . • .

BOARD ON -PE NOVO REVIEW . . '

The -Board, after de novo review, would modify the order
of the Referee.

That portion of the order which awarded temporary total
disability from November 30, 1978 through December 19, 1978
is reversed. The Board finds that claimant is not cnti.tled
to the additional compensation from November 30 , 1978 thro'ugh
December -19 , 1978 as the medical evidence does not indicate
any worsening of her condition nor does it support a finding
that she was disabled during this period of time. The Board
agrees that claimant is enti.tled to compensation for temporary
total disability for the time she was an in-patient at the
Northwest; Pain Center and affirms that portion of the order.

The Board affirms the Referee's award of 75% unscheduled
disability for claimant's loss of wage earning capacity.

ORDER

9

The order of. the Referee, dated November 27, 1979 , is mod­
ified. ’

That, portion of the Referee's order which granted claimant
compensation for temporary total disability from November 30,
1978 through December 19 , 1978 is reversed.

... . The remainder of the Referee's order is affirmed.
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matter came on regularly for hearing on October 25, 
1979 in Portland,· Oregon befo.::-e ~-Jathan Ail, Referee. Cluimant 4i 
appeared with her attorney, Don Wilson and defendant was representca 
by Kenney Roberts. The matter was closed the same day. 

Issues: 

Findings: 

1. Claimant is dissatisfied with her Determination 
Order of July 20, 1973 which iailed to incre~se prior 
awards for injury to the low back .. She had been 
previously a.warded a total of 50% for unscheduled 
injury to the low back. (Exhibits 21 and 23). 

2. Additional tem~orary total disability benefits 
from May 31, 1978 through May 11, 1979. 

Claimant is 53 years of age with a ninth grade edccation. 
Her only work experience prior to injury was as a cook. She 
susta~ned a compensable injury to her low back on March 4, 1973 
as a result of pulling on a heavy drawer. She returned to work 
and again reinjured her back several weeks later. She came under 
the care of Dr. Hauge, Orthopedist, who diagnos2d lumbosacral 
spraini As a consequence of the injury a .larninectomy and discecto~y, 
L5-Sl, w~re performed in March, 1977 by Drs. Hauge and Tenabe, 
Neurosurgeon. After surgery, claimant experi2nced loss of sensation Q 
about her anus with some incontinence and urinary incontinence. W 
(Exhibits 35, 36, c:3:nd 37). Dr. Schwartz, Urologist, ad·.;ised claim'-'cnt 
suffered bladdei carcinoma but the etiology of her neurogenic 
bladder was secondary to her earlier back surgeries; i.e., to disc 
disease with neurologic deficit secondary to pressure either due 
to the disc or to efforts surgically to correct that situation. 
(Exhibit 42). 

tlaimant was examined by Orthopaedic Consultnnts in 
May, 1978 who ·diagnosed: 

1. Residual right S-1 nerve root deficit and 
radiculopathy. 

2. Chronic lumbar strain. 

Th~y concluded she should not return to her former 
occupation,_ but could do light or sedentary work. She was con­
sidered stationary. (Exhibit 43). 

Cl~imant was reexamined by Dr. Hauge in NoveDber, 1978. 
In addition to her back problems, he noted a marked weakness of 
dorsiflexion of the right foot. There was almost total inability 
to-dorsiflex any of the toes. The right ankle jerk was absent. 

· He rated disability as moderately severe. He did not believe she a 
-~-cC?.1::1:.!.c'! ... _c!C?._·mq_~~ _than verx light seden1:=,?-~Y work in which she could W 
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This matter came on regularly for hearing on October 25,
1979 in Portland, Oregon before Nathan Ail, Referee. Claimant
appeared with her attorney, Don Wilson and defendant was represented
by Kenney Roberts. The matter was closed the same day.

Issues:

1. Claimant is dissatisfied with her Determination
Order of July 20, 1973 which failed to increase prior
awards for injury to the low back. •  he had been
previously awarded a total of 50% for unscheduled
injury to the low back. (Exhibits 21 and 23).

2. Additional temporary total disability benefits
from May 31, 1973 through iMay 11, 197 9 .

Findings:

Claimant is 53 years of age with a ninth grade education.
Her-only work experience prior to injury was as a cook.  he
sustained a compensable injury to her low back on March 4, 1973
as a result of pulling on a heavy drawer.  he returned to work
and again reinjured her back several weeks later.  he came under
the care, of Dr. Hauge, Orthopedist, who diagnosed lumbosacral
sprain. As a consequence of the injury a , laminectomy and discectomy,
L5- 1, were performed in March, 1977 by Drs. Hauge and Tenabe,
Neurosurgeon. After surgery, claimant experienced loss of sensation
about her anus with some incontinence and urinary incontinence.
(Exhibits 35, 36, and 37). Dr.  chwarts, Urologist, advised claimant
suffered bladder carcinoma but•the etiology of her neurogenic
bladder was secondary to her earlier back surgeries; i.e.,, to disc
disease with neurologic deficit secondary to pressure either due
to the disc or to efforts surgically to correct that situation.
(Exhibit 42).

Claimant was examined by Orthopaedic Consultants in 
May, 1978 who diagnosed:

i. Residual right  -1 nerve root deficit and
radiculopathy.

2. Chronic lumbar strain.

They concluded she should not return to her former
occupation, but could do light or sedentary work.  he was con­
sidered stationary. (Exhibit 43).

• Claimant was reexamined by Dr. Hauge in November, 1978.
In addition to her back problerris, he noted a marked weakness of
dorsiflexion of the right foot. There was almost total inability
tO'dorsifiex any of the toes. The right ankle jerk wras absent.
He rated disability as moderately severe. He did not believe she
could do more than very light sedentary v/ork in which she could m
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' 
alterna~e sit~ing, standing, or moving ~bout frequeritly. He 

·doubted she could work a full.eight h:ours even wit):1 those limi­
tations.· (Exhibit 46). 

1 Claimant was seen for neurological consultat~on by Dr. 
Zivin in'.December, 1978. His impression was: 

1. ··chronic low back st~ain with residual pain and 
: radicular impairment. 

2 •. ·Generaliz~d arteriosclerotic vascular disease with 
right carotid . 

. 3. Chronic depression.· 

. He opined claim~nt was medically stationary and ~er 
impairment was moderately ·severe as related to her low back con-
dition. : (Exhibit. 48). . . · . 

I 

. ' 
' Claimant was admitted to the Northwest Pain C8nter in 

_April, 1979. Dr. Seres concluded claimant saw herself as· retired 
and any efforts at job rehabilitation would be unsuccessful. He 
opined· ~he had sigrrif~cant disability and should avoid heavier forms 
of work .?,ctivity. (Exhibit 51·, page 12). The -psychologist at the 
~enter opined claimant has av,rage intellect._- (Exhibit 51, page 11). 

Claimant testified she would like to return to'work if 
there. was something she could ·do. She does not· feel she can do 
clerking'or cooking because it hurts to be oh her feet. Sh~ said 

· ~itting causes back pain. on the right side which goes toward _the 
hip and down· the buttock. She said her right foot doesn't hurt, 
but it is numb and· she is unable to bend or stoop because of right 
leg weakrtess. She vacuums with difficulty and can't-~alk stairs. 
Prior to, ·surgery, she worked for awhile as a pharmacy clerk, but 
left on her Doctor's advise. She still suffers some urinary in-

·continen~e while walking and also has loss of bowel sensation but 

----,--~ .. · .... _. ----'.-·------·· . . 

·not cont~ol. She has not looked for work f6r the last two years 
or. sought vocational assistance. There· have been no offers of· 
rehabilitation ~ervices made to her. 

Hugh Johnson, a fel_l·ow employee, testified .that prior 
to injury,· claimant was a hard.worker in a busy operation. She 
was constantly working,_ dependable, and n~ver re_quested help. · 
He has. noted since her injury she has difficulty getting around, 
sitting, and h~s pained expressions. 

Op_irtion:: 

It appears from the medical evidence that beca~se of 
her industrial injury, claimant now permanently suffers a chronic 
low·back, strain with residual disabling pain,~ dropped foot, and 
a mild bladder.disfunction. The medical evidence supports a· 

. __ finqing ,he_r Jmp_a~:qnent_.is_ m9d~_rat~+Y severe. It al~o s_~ppor_ts 
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m
alternate sitting, standing, or moving about frequently. He
doubted she could work a full eight hours even with those limi­
tations. - (Exhibit 46).

^Claimant was seen for neurological consultation by Dr.
Zivin in' December, 1978 . His impression was:

I •

1. Chronic low back strain with residual pain and
! radicular impaii*ment.

2. Generalized arteriosclerotic vascular disease with
right carotid. - ;

• 3. Chronic depression.'

He opined claimant was medically stationary and her
impairment was moderately severe as related to her low back con­
dition. ! (Exhibit 48).

Claimant was admitted to the Northwest Pain Center in
April, 1979. Dr.  eres concluded claimant saw herself as retired
and any efforts at job rehabilitation would be unsuccessful. He
opined she had significant disability and should avoid heavier forms
of work .activity. (Exhibit 51-, page 12). The psychologist at the
center opined claimant has average intellect., (Exhibit 51, page ii) .

,Claimant testified she would like to return to work if 
there.was something she could do.  he does not feel she can do
clerking or cooking because it hurts to be oh her feet.  he said
sitting causes back pain, on the right side which goes toward the
hip and down' the buttock.  he said her right foot doesn't hurt,
but it is numb and she is unable to bend or stoop because of right
leg weakness.  he vacuums with difficulty and can't walk stairs.
Prior to surgery, she worked for awhile as a pharmacy clerk, but
left on her Doctor's advise.  he still suffers some urinary in­
continence while walking and also has loss of bowel sensation but

#

hot control.  he has not looked for work for the last two years
or.sought vocational assistance. There' have been no offers of
rehabilitation services made to her.

Hugh Johnson, a fellow employee, testified that prior
to injury, claimant was a hard.worker in a busy operation.  he
was constantly working,^ dependable, and never requested help.
He has. noted since her 'injury she has difficulty getting around,
sitting, and has pained expressions.

IOpinion:

It appears from the medical evidence that because of
her industrial injury, claimant now permanently suffers a chronic
low-back' strain with residual disabling pain, a dropped foot, and
a mild bladder disfunction. The medical evidence supports a
finding her impairment is moderately severe. It also supports
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the proposition claimant is physically able to do light or 
sedentary work. The evidence indicates claimant had an average ti) 
range ~f intellectual functioning. Claimant has not looked for 
work ·for the past two years, nor sought vocational assistance.· 

In order to establish tot~l disabil{ty status, the 
~orker must establish she is willing to seek regular gainful 
employment and has made reasonable efforts to obtain such employme:-1-c. 
ORS 656.206 (3). I cannot conclude from the record claimant has 
made such effort. I do, however, find her a~ard for unscheduled 
disability .was inadequate. 

The next issue is entitlement to temporary disability 
benefits from May 31, 1978 through date of discharge from the · 

.Northwest Pain Center on .('lay 11, 1979. Her claim for aggravation 
was accepted by stipulution on March 18, 1977. On :~lay 30, 1973, 
Orthopaedic Consultants found sh~ was medically stationary. There 
is ~a.further ~vidence of curative treatment or diagnostic care 
for the.industrial injury until November 30; 1978 when Dr. Hauge, 
found evidence_ of further nerve involvement and referred her to 
Dr. Zivin for a neurological examination. This was completed on 

. December 19, 1978 at which time Dr. Zivin found her medically 
·stationary. Subsequently, Dr. Hauge requested re-opening for 
treat~ent to reduce drug dependency. It was auchorized by the 
carrier and claimant was seen for assessment by the'Northwest 
Pain Center on April 19, 1979. She was discharged from the Center 
on £.lay 11, 1979. · It appears claimant is entitled to compensa.tion ~ 
for temporary ~o~al disability from November 30, 1973 through • 
December 19, 1978 and from April 19, 1979 through May 11, 1979. 

. IT IS NOW, THEREFORE, ORDERED that claimant be awarded 
75% unscheduled disability for injury to-her low back equal to 
240°. This award is in lieu of ·previous awards granted herein.· 

IT· IS FURTHER ORDERED that the insurer priy claimant 
additional compensation due for temporary total disability ftom 
November 30, 1978 through December 19, 1978 and April 19, 1979 . 
through May 11, 1979 . 

. I~ IS FURTHER ORDERED thaf claimant's agreement with 
-her .attorn~y is approved for the payme11t of an attorney ~ee in 
an amount egu..::t 1. to 25% of the increased compensation awarded 
herein ·riot, however, to e_xceed the su...rn of $2,000. 
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the proposition claimant is physically able to do light or
sedentary work. The evidence indicates claimant had an average
range of intellectual functioning. Claimant has not looked for
work for the past two years, nor sought vocational assistance.

In order to establish total disability status, the
worker must establish she is willing to seek regular gainful
employment and has made reasonable efforts to obtain such employment.
OR 556.206 (3). I cannot conclude from the record claimant has
made such effort. I do, however, find her award for unscheduled
disability was inadequate.

The next issue is entitlement to temporary disability
benefits from May 31, 1978 through date of discharge from the
-Northwest Pain Center on .May 11, 1979. Her claim for aggravation
was accepted by stipulation on March 18, 1977. On May 30, 1973,
Orthopaedic Consultants found she was medically stationary. There
is no.further evidence of curative treatment or diagnostic care
for the'industrial injury until November 30, 1978 when Dr. Haugo,
found evidence, of further nerve involvement and referred her to
Dr. Zivin for a neurological examination. This was completed on
December 19, 1978 at which time Dr. Zivin found her medically
stationary.  ubsequently, Dr. Hauge requested re-opening for
treatment to reduce drug dependency. It was authorized by the
carrier and claimant was seen for assessment by the Northwest
Pa.ln Center on April 19, 1979 .  he was discharged from the Center
on May 11, 1979. ' It appears claimant is entitled to compensation
for temporary total disability from November 30, 1973 through
December 19, 1978 and from April 19, 1979 through May 11, 1979.

Order:

IT I NOW, THEREFORE, ORDERED that claimant be awarded
75% unscheduled disability for injury to her iov/ bcick equal to 
240°. This award is in lieu of previous awards granted herein.-

IT' I FURTHER ORDERED that the insurer pay claimant
additional compensation due for temporary total disability from
November 30, 1978 through December 19, 1978 and April 19, 1979
through May 11, 1979.

-IT- I FURTHER ORDERED that claimant's agreement v/ith
her.attorney is approved for the payment of an attorney fee in 
an amount equal to 25% of the increased compensation awarded
herein hot, however, to exceed the sum of $2,000.
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1 WCB CASE NO. 79-2028. .·: _.;rune 27, 1980., 
·.i 

i 
ROBERT SMALL, CLAIMANT . . . _ ... ;, 
Rask ·& ·Hefferin, Claimant's. Attys.:: · 
SAIF, . Legal Services, Defense. -Atty .. · 
Request for Review by the SAIF . · .·· _·, · · · · 

. .. - ... -- ' ' _' ... - '... . . . " ~- . .. -~- . ' - ~ -- . . 

. . The' State ·Accident' Insuran·ce Fu°r1d (Fund). s·eeks Dc)urd 
: review :--of •'the· Referee's :ora·er whi'ch·:-, s~t. a·s~de -iti·s. J,a:it:\ry 

•; 24'., _1979 !.denia;t an_d remanded t:he claim to 'it :for 'acc~ptance· 
,'. a99'·paym~nt.'of .benefits .a_ccordirsf .. to ;:law ;a11d granted_ .. _clai,i;n-· 
C ar:it' s_; ,a tto1;'."ney ,'~:~ee'- ~.f •' $ 750 _'fo:i;- ,preva-ilin'g in. overCOI!)-irig- . ,. 
·1.'the.-denial'.· .·.··,· .:.· : -· ··· ' · ·· · ... ; .' · ·:.... ; , 
, ,•.,: ., : .. A~:: .. ·.1~,:~••::'., {,.-·(i •• ••• • •\ ,.·:; ' '. ~ , ~ • - ' • • ~- • ~ ,"' · .. ', 

• '. .• • , 1J ~ • , .,• :/ • ' ' ; :t:· , ~ : . · .. ·> 
-·.: .. FACT,S·/·; /_.'.·_:• ..... · · .. ,.,, •.· i • ·· 

·•· • •· - ~ ' O ( .~ ·,• ~ ••·,,. ••, ~·-.• ,,, : .. '•' • ,• ',> .!.~ T '-tit-

,. 

... ':i.::.:J~-~.---.· __ ;~·~\·~:~~ ,· .... ··~ . ·\': .. ·. . ; : .- ::, ~ -~ ~--· . ~.: -·-~ \ . · ... ,_· . .'.· 
:'. ; <: .c1aimar.it ;' .. then .a 37:...:y.ear;--qld,,mainteriance .wo,rker Wl th : :.· ", .. r, 

.. G~e~d-0veer ·'..Nl:irs iqg ··Home, :on· 'F¢oi;uaiy._. :16· ,-: ·19 78_,,,: . .- inj ur_1~ci .' hi·:> 1: ~ • •• 
·. J;e.ft should~·r when, a piano 'he ·was·· m6v ing. fell: and' J.a n·cec.i . · · ::'.•. 

''.,on his .. shoulder '.·. ' ;,• .. :_-. ;'; ·:; ,- ·\ ·. ,',' . . .... · ' ... 
· ... :- ,,.::,·,J\.!;i,;. ·_ .- ,,· .... · .·. ... . . ':" :.::.,,_•~' ,.::--:,... ..:. '·:·.·· 

'· .' . ,. /:· .. }or_~·.: James Di'nn~·e·r1 f i~·s_t" sawi .ct1im~i11:(::~~-' Feb ~U.~1°±-y: (2i;. 019 :,-:'.s\ I 

.,:,, ·· .. ::·.Ql?,i~tj't-'jindicat~d.he:·had·injured him•·sel.f·lifting·· a>pia.ho~ : \ 
· ~-. ;'',){7;:f'ay~ ,··r~,yea1'ea.'.e_yi.dence·, of, an ~;ola': ai's'ta): 'claviiai ':h·ac t ure '. 

., · .. ,· Dr.: ··DJ.hne·en. 'diagri.os'ed ,a. rhiriimai, i:h~rain'.·,or .the< cer·vh:al, spine. 
•' ._:·, ·,,. ·, ::· ·arid-~a~'_ri1irH_m~i· '.spra:tn,:,.6£ _the·,.:l~ft,: ,;AC Js>l·nt,11~ . ."-He· did )10L1f(\€°1 ;9 : ., .. ~~~s~ :i~j"li.t:y',\-,6~ ld., c~use ~.nJ: ,:pe·r~a)-1en.\ j.inpair~~~ht. · · · · · ·· ,. ' • • • '-:,_ ~ •) ~ ·:~~ .-~t .'· _. · • '; ~ ·_..,,, _·,, ~ • ,. ;•"1 :,.,, __ :·-.~-.·~~ ,·· {· . ..... .'., ', ,, ._ ~--~ ·• · .. : . _ .- ;:-·· <. -· ·, •• ·: 

.. , .. ,: . ·_·\)n,:Ju·ly:27 .. , 197.8, "Dr·~·-'·Robert.Berse:11.L :reported<that· on··. 
: -~.)1arc}?, ·6·t;t9·7'8-·he·had: -initi~Ily,.se_en ,:clai_inant. .. ,'.'1'.fre _x'-:~ays: we'.re 

,· 'inte:r:pre~ed ·a~· r_evealing a·: probable. srrial·l 'chi'p fr'actur0 f_rom. 
-the-· distal ·.end. of• the ·clavicie. ' . '>, · '·. ·. · \. . .· .; ... . ' . ' . . . .. :. 

• ~ • • • • . : • •: .- • •·. • ." ·• •. ' ~ ' . • • • • • : • ' I : ~ • • :. ' • • . 

: .. • ·::\Dr. :Ber;:,elli·,. ·in ·Jan.uary .19_79,,· i,ndicated'h_e' felt .. the small 
chip fracture from the distal en"d of the· c'lavicle . might 
·possibly 0be·. related to the injury_:·claimarit · reported~ . .' How- ·: 
,ever; he )::ould, not say, based ori the Ix-rays, whether ,or not ' 

·' • • • • ' . - ·- < • " • -· -~-------J.~• -:• , .. •• t r ••• 

this was•.:a new or old chi:t(f;acture.- or< . .-•Beir~e.11-i "felt. that.··.­
if Dr-. Di-nrieen noted th·e. pres·e~ce of a fracture from· the 
clav1cle, · -in' his February· 197 8' r:eport·,' then, he .. (Dr .... Ber:selli) 
felt that it represented an·_old injury.: Dr .. Bersell.;i..:felt 
x:-rays reveal2d .some arthritic ch?nges in ·the acromioclavicular 
joint, .. 'l:'hich h_e felt·were related.-to an old inj·ury. · . ·. · 

•··'!'he'"Fund, on January 29,.1979, denied claimant's ?-ggl'.'a­
vation claim. This was based on its opinion that _when claim­
ant. was first treated on February 2 8, 19 78 there was evidence 
of an old chip fracture and the medical evidence indicate·a 
·the · c:laimant' s acromioclavicular joint change_s were- i'l probable 
result of .an old injury. 
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: June 27, 1980.

m

m

ROBERT  MALL, CLAIMANT.
Rask ’& 'Heffefin, Claimant's Attys..
 AIF,.Legal  ervices, Defense. Atty.
Request for Review by the  AIF ‘‘

-■ I WCB CA E NO. 79-2028,

The  tate Accident' Insurance. Fuhd (Fund) seeks Board
; review .' bf the ’ Referee' s .order which;"set . aside its, January
! 24',. 1979 l.dehial and remanded the claim to it for acceptance
• ; and payment 'of benefits -according- to ;law 'and granted claim-
ant'attorney a fee of ,,$750. .‘for .prevailing in. overcoming

/i'. the,,-deniali'■ ■-

--U'FACT '\.f;/'7 V>' ' .

V-.Claimant-;\ th'en .a 37-.yeaf-qld;-mainteriance -wo.rk'er with
. Glendbve'er'.'.Nursing ''Home, 6n‘ 'February... ;16',- 19 78 y, in j ur.ed .^h.i:;,
■•left shoulder when, a piano'he was* moving, fell; an'd' ranced.’- ,'-'.*-
'/'on', his^^shoulder.-- ‘ -. 'V.i '
• 'J-br.James Dinneeh first" saw. .claimant'.„oh "February ■'■,2 ', 19'18i
Clairi^nt’i indicated. he •had •,in j ured himself.;’ lifting'', a.^piaho. ’

■>>X^.rays. feyeale.d-.evidence-of., an ^bld'-"distal.v'.clayic'ai fracture.
Dir,; -•'Dihne'en ''diagnosed ,a.:minimai- sp'rain‘,,6f''.the',-'cer'vica,l.; spine. . -
'ahd''a; miri-imal ^sprainy-of .•th‘e’,le'ft,.-"AC joint".,' He' did ,not.’-.feel

l;this';,in jury' would.'causeyany perma'nent impairment., . j'

.-'On . July ; 27.,, 197.8 , Dr'i*' Robert, Beirselli -reported that' on 
....March 6 r!1978 he = had -initially, .seen .;claimant. The x-rays; were
' interpre.ted-as- revealing a-probable, small chip fracture from
•the- distal .end. of the clavicle.. ^ -

1 • \Dr. ;Berselli , in January .1979,,' indicated’he* felt' the small
chip fracture from the distal end of the clavicle might
possibly be'related to the injury, claimant reported'. . How-

, ever > he .,could not say, based on the ' x-rays , whether ,br not

this was ;a new or old chip fracture.- Df-. 'Berselli felt, that, y
if Dr. •Dinheen noted the- presenc.e. of. a fracture from; the ^

■ clavicle,! -in his February 197 8' report,' then, he (Dr.-. Berselli)
felt that it represented an ‘old in j ury. ■ Dr.* Berselli ; felt
x-rays revealed some arthritic changes in the acromioclavicular
joint, which he felt were related,to an did injury. ,

-■ ' The 'Fund, on January 29,' 1979 , denied claimant's aggra-
' vation claim. This was based on its opinion that when claim­
ant was first treated on February 28, 1978 there was evidence

■ of an old chip fracture and the medical evidence indicated
the claimant's acromioclavicular joint changes were- a probable

' result, of an old injury.
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Claimant testified he hac! a n·urrber of previous in ·juries. 
He denied ever injuring his left shoulder before .this injury. 

The Referee found claimant had proved his claim. There­
fore, the Referee set aside the Fund's denial of claimant's 
aggravation claim and remanded it to the Fund for payment of 
benefii;.s and awarded claimant's attorney a $750 attorney f_ee. 

BOARD ON DE NOVO REVIEW 

· The Board, after de novo review, concludes that the Ref­
eree's order should be reversed and the Fund 1 s denial of 
claimant I s claim affirmed. Dr. Dinneen, in March 19 7 8, inter­
preted the x-rays as revealing evidence of an old fracture 
of the "distal clavicle". Dr. Berselli, in July 1978, inter­
preted the x-rays as revealing a chip fracture of the distal 
end of the clavicle. He felt this possibly might be rel,ated to 
claimant's injury to the left shoulder which occurred when 
the piano fell against him. However, Dr. Berselli stated 
it was impossible to state whether or not this was a new or 
·an old chip fracture. Dr. Berselli stated that since Dr. 
Dinneen had noted this fracture in February 19 7 8, he supposed 
that the finding of a chip fracture represented an old injury. 
Dr. Berselli also found evidence of some arthritic changes 
in the acromioclavicular joint·. He felt this was rrore likely 
due to an old injury rather than a new injury because it took 
a period-of time for these arthritic changes to develop. 

_ The Board. finds that the preponderance of· the evidence 
does not establish that claimant's claim should be reopened. 
The medical evidence indicates claimant.had an old fracture 
of the clavicle. Claimant has failed to prove that his 
current ·condition· is related to ·any injury arising out of 
his employment with Glendoveer Nursing Home. Therefore, the 

. Board rev~rses the Referee's·order in its entirety. 

ORDER 

The.Referee's order, dated December 11, 1979, is re­
versed. 

The S_tate Accident Insurance Fund I s denial, dated 
November 20, 197 8, is restored and affirmed·. 
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• Claimant testified he ha'd a number of previous injuries.
He denied ever injuring his left shoulder before this injury.

The Referee found claimant had proved his claim. There­
fore, the Referee set aside the Fund's denial of claimant's
aggravation claim and remanded it to the Fund for payment of
benefits and awarded claimant's attorney a $750 attorney fee.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, concludes that the Ref­
eree's order should be reversed and the Fund’s denial of
claimant's claim affirmed. Dr. Dinneen, in March 1976, inter­
preted the x-rays as revealing evidence of an old fracture
of the "distal clavicle". Dr. Berselli, in July 1978, inter­
preted the x-rays as revealing a chip fracture of the distal
end of the clavicle. He felt this possibly might be related to
claimant's injury to the left shoulder which occurred when
the piano fell against him. However, Dr. Berselli stated
it was impossible to state whether or not this was a new or
an old chip fracture. Dr. Berselli stated that since Dr.
Dinneen had noted this fracture in February 1978, he supposed
that the finding of a chip fracture represented an old injury.
Dr. Berselli also found evidence of some arthritic changes
in the acromioclavicular joint’. He felt this was more likely
due to an old injury rather than a new injury because it took
a period'Of time for these arthritic changes to develop.

The Board.finds that the preponderance of the evidence
does not establish that claimant's claim should be reopened.
The medical evidence indicates claimant .had an old fracture
of the clavicle. Claimant has failed to prove that his
current condition is related to any injury arising out of
his employment with Glendoveer Nursing Home. Therefore, the
Board reverses rhe Referee's order in its entirety.

ORDER

The. Referee's order, dated December 11, 19 79, is re­
versed.

The  .tate Accident Insurance Fund's denial, dated
November 20, 1978, is restored and affirmed.

m
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CASE NO. 79-5-886 ·:· 

LEE THOMPSON, CLAIMANT 
Welch, s'ruun & Green, Claimant's· "Attys. 

I • 

SAIF, Le'gal Services, Defense Atty. 
Request :for Review by the SAIF 

-, 
I 

June 27, 1980 

The State Accident Insurance Fund (Fund)- s·eeks re·✓iew 
by the Board of the -Referee's order as amended which awardeu 
claimarii compensatibn equal to _32° .for l0%·unscheduled dis­
ability :for headaches. The Fund contends this was in error. 

FACTS 

The: facts as recited by the Referee in his order ~re 
correct and the Board adopts them as its own~ · A copy of the 
Referee's order is attached to this order and is wade a part 
hereof. 

BOARD ON: DE NOVO REVIEW 

The: Boa·rd, after de novo review, concludes that claim­
ant is npt entitled to any permanent partial disability 
award for his headaches. On June 25, 1978, Dr. Arthur Evans 
reported: claimant had experienced two seizures and h~d ex­
perienced several over the last year.· Claimant denied any 
prior he~daches, vision trouble,, paralysis, numbness or ring­
ing in his ears. In August 1978·, Dr. Stoner reported claim­
ant was complaining of dizziness and of seizure activity. 
EMG tests ·we re norma 1. 

In April 1979, Dr. Stoner reported the test results did 
not conclusively establish claimant's injuries as the source 
of hi1? d~zziness. He felt claimant was. medically stationa:;:-y 
and _it could be expected his. condition would improve. 

Ih September 19 79, Dr. Zorman reported claimant com- · 
.plained of severe headaches which had starte_d "several weeks 
ago", were constant and becoming progressively worse. Dr. 
Newby, in November 1979, diagnosed claimant's condition as 
post-trr,i~matic headaches of one• year duration. associat:ed with 
post-traumatic epilepsy. He felt the headaches were beni<gn 
and mostilike1y related_to the head injury. 

Based on all the evidence, the Board does no:t fin<.: clt. im­
ant entitled to an award of permanent partial disability for 
his headaches. Claimant has failed to prove he has lost.any 
o.f his wage earning capacity because of his headaches and . 
dizziness. There· is no evidence how these conditions affect 
claimant is ability to manage a b·ar or perform other types 
of employment. Additionally, Dr. Stoner reports that the 
headaches condition will imp.rove. -The ~vidence ·is not per­
suasive that claimant's headaches are permanent. Therefore, 

--------·-------~-- -----· • -· ·-· ---- ---- �---- -- • - --· - •• - - • • - • - •• - - - ~-- • • 
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WCB CA E NO. 79-5886 June 27, 1980

LEE THOMP ON, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request |for Review by the  AIF

The  tate Accident Insurance Fund (Fund)- seeks review
by the Board of the -Referee's order as amended which awardea
claimahb compensation equal to .32° .for 10%'unscheduled dis-
^t>ility for headaches. The Fund contends this was in error.

FACT 

The: facts as recited by the Referee in his order are
correct and the Board adopts them as its own. ' A copy of the
Referee's order is attached to this order and is made a part
hereof.

BOARD on! DE novo REVIEW

m

The:Board, after de novo review, concludes that claim-
^t is not entitled to any permanent partial disability
award for his headaches. On June 25, 1978, Dr. Arthur Evans
reported:claimant had experienced two seizures and had ex­
perienced several over the last year. Claimant denied any
prior headaches, vision trouble, paralysis, numbness or ring­
ing in his ears. In August 1978, Dr.  toner reported claim­
ant was complaining of dizziness and of seizure activity.
EMG tests were normal.

In April 1979, Dr.  toner reported the test results did
not conclusively establish claimant's injuries as the source
of his dizziness. He felt claimant was.medically stationary
and it could be expected his condition would improve.

In  eptember 1979, Dr. Zorman reported claimant com- -
plained of severe headaches which had started "several weeks
ago", were constant and becoming progressively worse. Dr.
Newby, in November 1979, diagnosed claimant's condition as
post-traumatic headaches of one-year duration associated with
post-traumatic epilepsy. He felt the headaches were benign
and most;likely related to the head injury.

Based on all the evidence, the Board does not find claim­
ant entitled to an award of permanent partial disability for
his headaches. Claimant has failed to prove he has lost.any
of his wage earning capacity because of his headaches and
dizziness. There is no evidence how these conditions ciffect
claimant's ability to manage a bar or perform, other types
of employment. Additionally, Dr.  toner reports that the
headaches condition will improve. -The evidence 'is not per­
suasive that claimant's headaches are permanent. Theicfore,
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Board concludes the Referee's order which granted clair,an t 
compensation equal to 32° for 10% unscheduled disabiliLy for 
his headaches and awarded claimant I s attorney a fee c.,ut of 
this increased compensation must be reversed. 

ORDER 

The Referee's order, dated February 2, 1980, and as a~cndeci 
. on February· 7, 1980, is reversed in its entirety. 

The Determination Order, dated April 27, 1979, is restored 
and affirmed. 

WCB CASE NO. 79-3866 

ROBERT E. TOWNSEND, SR., CLAIMANT 
Robert L. Burns, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

June 27, 1980 

The State Accident Insurance Fund (Fund) seeks r,2view !)y 
the Board of the order of the Referee which granted cl.::,ima;11.:. 
an award of 35% unscheduled disability. 

FACTS 

ClaiITBnt, 63 years of age, was employed by McCall Oil and 
Chemical Corporation as a fuel truck driver for alrrost 20 years. 
On July 10, 1978 claimant bent down to go under a loading dock 
to turn on the electricity and hit the top of his head on~ 
brace which knocked him down. 

· Claimant has not worked nor looked for work since this 
injury and admits to being retired. 

Dr. Cannard, .a chiropractor, on July 14, diagnosed lumbar 
subluxation, thoraco-lurnbar strain and sciatic neuralgia. 

On August: 16, 1978, claimant underwent a lumbar r.iyelograrn 
which revealed a moderate defect at L4-5. Dr. Cruickshank hos­
pitalized cla~mant and performed a laminectomy and disc exci­
sion surgery. 

On.January 19, 1979, Dr. Cruickshank reported claimant's 
complaints now were numbness of the left foot and aching 
through his hips. Claimant was found to be medically station­
ary with permanent residuals. The doctor did note mild 

-~eu~ological findings. 
~---- -- -------··--· .. ·-· .... ·-- ' 
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the Board concludes the Referee's order v/hich granted claiivant 
compensation equal to 32*^ for 10% unscheduled disabilrLy for

and awarded claimant's attorney a fee out of
compensation must be reversed.

his headaches
this increased

ORDER

The Referee's order, dated February 2, 1980, and as amended
on February?, 1980, is reversed in its entirety.

The Determination Order, dated April 27, 1979, is restored
and affirmed.

WCB CA E NO. 79-3866

ROBERT E. TOWN END,  R., CLAIMANT
Robert L. Burns, Claimant's Atty. 
 AIF, Legal  ervices, Defense Atty
Request for Review by the  AIF

June 27, 1980

The  tate Accident Insurance Fund (Fund) seeks review by
the Board of the order of the Referee which granted claimanr
an award of 35% unscheduled disability.

FACT 
Claimant, 63 years of age, was employed by McCall Oil and

Chemical Corporation as a fuel truck driver for almost 20 years
On July 10, 1978 claimant bent down to go under a loading dock
to turn on the electricity and hit the top of his head on a
brace which knocked him down.

• Claimant has not worked 'nor looked for work since this
injury and admits to being retired.

Dr. Cannard, .a chiropractor, on July 14, diagnosed lumbar
•subluxation, thoraco-lumbar strain and sciatic neuralgia.

On August 16, 1978, claimant underwent a lumbar myelogram
which revealed a moderate defect at L4-5. Dr. Cruickshank hos­
pitalized claimant and performed a laminectomy and disc exci­
sion surgery. -

On January 19, 1979, Dr. Cruickshank reported claimant's
complaints now were numbness of the left foot and aching
through his hips. Claimant was found to be medically station­
ary with permanent residuals. The doctor did note mild
neurological findings. m

-570-



       
         
   

         
        

               
  

         
            

       
           

          
          
     

         
       
        

          
     

      

          
 

  
 

  
  
  

  
  

   

 

       
       
       
       

        
       

      
   

          

          
         

            
   

       

. . 
On J\lne 29, 1979, Comprehensive Rehabilitation Servict2s 

reported claimant was drawing Social Security and a company 
pension and was retired. . . 

I • 

. . 

One month prior to this industrial injury, claimant had 
attended his retirement party. Claimant.testified he had made 
a deal with his employer to· reti:i;-e:: at age '62 if _and wheh he 
sold his ~anch. · 

Clai~ant has a high school educatioh and six weeks_ of col­
lege and his only work experience has been as a fuel truck 
driver and a yard' foreman at a mill.·· 

I . 

Claiciant testified he walks three miles in an hour .and goes 
hunting. :The employer offered c°laimarit <:;lil in-city driving job ·but 
claimant didn I t think he could' drive from Gresham to Portland. 
Claimant takes -no medication. ·. 

The ~eferee found claimant had a significant injury which 
required surgery which le-ft him with ,documented neurolo:cjicaL 
findings. ; The Referee concluded' this injury af fectea· claim-- · 
ant Is wage earning capacity and granted claimant an award of 
35% unsch~duled low back disability._ · 

... 
BOARD ON DE NOVO REVIEW 

. I 

The Board, after de ndvo review, would modify the Referee's 
order.· ! 

Dr. Sruickshank has• reported that. claimant ·does "retain 
neurologiqal findings" and has suffered residuals from ·.this 
inju:ry. The claimant -has retired, .therefore, the affects of 
the physical· residuals on claimant's wage earning capaci.ty are 
unknown. 1The Board bases its. disability evaluation on. the med­
ical evidence relying on· -Dr. Cruickshank' s findings._ The 
Board conc·ludes that claimant would be adequately cornpensa ted 
by an award of 20% unscheduled disability. 

ORDER 

The o;rder of the Referee, dated January 11,. 1980, is modi­
fied. 

,· 
Claimant .is hereby ~ranted a~ a~ard of 64° for 20% un­

scheduled disability for his low back injury. This award 
is in lieu: of any. prior award claimant ·has received ·for his 
July 10, 1978 inju:ry . 

. 
The remainder of the Referee's. order is affirmed. 

-571-

# On June 29, 1979, Comprehensive Rehabilitation  ervices
reported claimant was drawing  ocial  ecurity and a company
pension and was retired.

One month prior to this industrial injury, claimant had
attended his retirement party. Claimant,testified he had made
a deal with his employer to retire ; at age '62 if and when he
sold his ranch.

Claimant has a high school education and six weeks, of col­
lege and his only work experience has been as a fuel truck
driver and a yard' foreman at a mill.

Claimant testified he walks three miles in an hour and goes
hunting. ;The employer offered claimant an in-city driving job but
claimant didn't think he could' drive from Gresham to Portland.
Claimant takes no medication. •

m

The Referee found claimant had a significant injury which
required surgery which left hiiri with-documented neurological,
findings. The Referee concluded this injury affected claim­
ant's wage earning capacity and granted claimant an award of
35% unscheduled low back disability. y-

BOARD ON DE NOVO REVIEW

The Board, after de novo review, would modify the Referee's
order.-

Dr. Crui
neurological
injury. The
the physical
unknown. The
ical evidence
Board conclud
by an award o

ORDER

ckshank has- reported that, claimant -does "retain
findings" and has suffered residuals from -this
claimant has retired, therefore, the affects of
residuals on claimant's wage earning capacity are
Board bases its disability evaluation on the med-
relying on -Dr. Cruickshank' s findings.. The

es that claimant would be adequately compensated
f 20% unscheduled disability.

fied.
The order of the Referee, dated January 11, 1980, is modi-

Claimant is hereby granted an award of 64° for 20?; un­
scheduled disability for his low back injury. This award
is in lieU; of any prior award claimant has received -for his
July 10, 1978 injury.

The remainder of the Referee's, order is affirmed.

-571-
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CASE NO. 

DONALD VAN EATON, CLAIMANT 
Goode, Goode, Decker, Beckham 

& Nelson, Claimant's Attys. 

79-6140 

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys. 

Request for Review by Employer 
Cross-appeal by Claimant 

LTune 27, 1980 

· The employer and claimant seek review by the Board of the 
Referee's order which granted claimant an award of compensation 
equal to 160° for 50% unscheduled disability and granted claim­
ant's attorney a fee out of the increased compensation. The 
employer contends this award is excessive. Claimant contends 
he is permanently and totally diswbled. 

FACTS 

The Board adopts the facts as set forth in the RE•feree's 
order., a copy of .whi6h is attached to this order and m~6e a part 
hereof. 

BOARD ON DE NOVO REVIEW-

Based on these same facts_,. the Board reaches a different 
conclusion than that reached by the Referee. 

Claimant is now 51 years old, has a 10th grade education 
and has obtained a GED; he has completed 2-3 terms of an elec­
tronics course. Claimant has previously worked as a millwright, 
a shipboard marine mechanic, a truck driver and a cat skinner. 
Claimant's learning capacity was.rated as average to above 
average.and.he has a good work history. 

Claimant certified he has constant back pain and nas 
been unable to work. He stated he quit his vocationol rehabil­
itation program because of this -pai1~. Claimant indicated he 
could perform other activities only if he used pain medication. 

The preponderance of the medical evidence indicates claim­
ant has a low back strain without herniated disc. In November 
1977, Dr. Fitc:1ett placed the following restrictions on 
claimant.' s work activities: no lifting, bending, stooping 
or prolonged· standing. 

Since this injury,. claimant has not made any effort tb 
return to any type of employment. 

Based on all the evidence, the· Board finds the RefE:ree' s 
award of compensation ~s excessive. The medical evid,:irice in­
dicates. claimant has not been nntivated to return to work 

,. _or t<?_ l.essen _ the di~abling affects of his injury. Claimant. 

- C:: "7 ')_ 

WCB CA E NO. 79-6140 June 27, 1980

DONALD VAN EATON, CLAIMANT
Goode, Goode, Decker, Beckham

& Nelson, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer
Cross-appeal by Claimant

■ The employer and claimant seek review by the Board of the
Referee’s order which granted claimant an award of compensation
equal to 160° for 50% unscheduled disability and granted claim­
ant's attorney a fee out of the increased compensation. The
employer contends this award is excessive. Claimant contends
he is permanently and totally disabled.

FACT 
The Board adopts the facts as set forth in the Referee’s

order., a copy of .which is attached to this order and made a part
hereof.

BOARD GN DE NOVO REVIEW-
Based on these same facts,, the Board reaches a ditferent

conclusion than that reached by the Referee.

Claimant is now 51 years old, has a 10th grade education
and has obtiained a GED; he has completed 2-3 terms of an elec­
tronics course. Claimant has previously worked as a millwright,
a shipboard marine mechanic, a truck driver and a cat skinner.
Claimant's learning capacity was rated as average to above
average,and .he has a good work history.

Claimant certified he has cpnstant back pain and nas
been unable to work. He stated he quit'his vocational rehabil
itation program because of this -pain. Claimant indicated he
could perform other activities only if he used pain medication

The preponderance of the medical evidence indicates claim­
ant has a low back strain without herniated disc. In November
1977, Dr. Fitchett placed the following restrictions on 
claimant's work activities: no lifting, bending, stooping
or prolonged standing.

-- ■  ince this injury,- claimant has not made any effort to
return to any type of employment.

Based on all the evidence, the' Board finds the Referee's
award of compensation is excessive. . The medical evidence in­
dicates , claimant has not been motivated, to return to v/ork
or to lessen the disabling affects of his injury. Claimant



           
        

          
          

          
 

       

         
          
         

       

   

  
    

    

       
       

          
        

         
        
         
        

        
      

         
      

        
         

          
          

           
        

not sought ernployrrent of any type and did not fully coop~r­
ate in attempts at vocational rehabilitation. The Board 
finds, b~sed on the evidence in this case, claimant is en­
titled to an·award of compensation equal to 80° for 25% 
unscheduled disability for his back injury, in lieu of all 
previous awards. 

ORDER 

The 1Referee's order, dated January 30, 1980, is modified. 

Claimant is hereby granted an award of compensation equal 
to 80° for ~5% unscheduled disability for this injury. Tr.is 
is in lieu of all prior awards of unscheduled disability. 

The remainder of the Referee's order is affirmed. 
l. - . - ~... . ~- - -· 

CLAIM NO. 78-00043 

RODNEY BAILEY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Stipulation & Order Of Dismissal 

June 30, 1980 

The claimant received a Determination Order dated 
November 19, 1979, which granted 5% unscheduled disability 
to the low back resulting from the claimant's injury of 
March 17, 1978. The claim was subsequently reopened 
and time loss benefits commenced from December 4, 1979 up 
to receipt of the claimant's second Determination Order 
of June 16, 1980. The second Determination Order did 
not award the claimant any additional permanent partial 
disability. The employer wishes to provide the claimant 
additional compensation for permanent partial disability 
and herepy stipulates to an increase of 5% unscheduled 
disability. The claimant agrees with this increase. 

I • 
IT IS FURTHER UNDERSTOOD, an overpayment in temporary 

total disability benefits in the amount of $771.58 exists. 
His overpayment occurred· as a result of payments made up 
to the time of receipt of the second Determination Order 
dated June 16, 1980, and after April 30, 1980, the date 
termination time loss benefits in the second Determination 
Order. 

-573-

has not sought employment of any type and did not fully cooper­
ate in attempts at vocational rehabilitation. The Board
finds, based on the evidence in this case, claimant is en­
titled to an■award of compensation equal to 80° for 25%
unscheduled disability for his back injury, in lieu of all
previous awards.

ORDER

The'Referee's order, dated January 30, 1980, is modified.

Claimant is hereby granted an award of compensation equal
to 80° for 25% unscheduled disability for this injury. This
is in lieu of all prior awards of unscheduled disability.

The remainder of the Referee's order is affirmed.

CLAIM NO. 78-00043 June 30, 1980

m

RODNEY BAILEY, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
 tipulation & Order Of Dismissal

The claimant received a Determination Order dated
November'9, 1979, which granted 5% unscheduled disability
to the low back resulting from the claimant's injury of
March 17, 1978. The claim was subsequently reopened
and time loss benefits commenced from December 4, 1979 up
to receipt of the claimant's second Determination Order
of June 16, 1980. The second Determination Order did
not award the claimant any additional permanent partial
disability. The employer wishes to provide the claimant
additional compensation for permanent partial disability
and hereby stipulates to an increase of 5% unscheduled
disability. The claimant agrees with this increase.

IT is FURTHER UNDER TOOD, an overpayment in temporary
total disability benefits in the amount of $771.58 exists.
His overpayment occurred as a result of payments made up
to the time of receipt of the second Determination Order
dated June 16, 1980, and after April 30, 1980, the date
termination time loss benefits in the second Determination
Order.

#

-573-



        
        

        
          
          
        

       
         
         

       
         

    

         
       
      

         
      

   
         

         
        
     

     

   
    

 
    
    

        
           

      

        
    

NOW, THEREFORE, it is hereby stipulated and agreed, 
by and between the parties hereto, that claimant's 
unscheduled permanent partial disability as a result of 
the accident of March 17, 1978, be established at a 
total of 10% unscheduled disability to the low back, and 
that this agreement represents an increase of 5% 
unscheduled permanent partial disability over and above 
the Determination Order of June 16, 198 �-. Claimant agrees 
that hP. is medically stationary and that this settlement 
represents all of his physical, psychological and voca­
tional disability flowing from the subject accident, as of 
the date of this Stipulation. 

IT IS FURTHER AGREED, that, in consideration for the 
payment of the aforementioned increase in unscheduled 
permanent partial disability, the overpayment of tem­
porary total disability benefits in the amount ot $771.58 
shall be deducted from the 5% increase. 

IT IS SO STIPULATED: 

Based upon the stipulation of the parties hereto, it 
is hereby ordered that the claimant be awarded an addition­
al 5% unscheduled permanent partial disability for injury 
to his low back, less $771.58. 

w:B CASE ID. 78-7405 

ROBER!' DeGRAFF, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Clairrant's Attys. 
Ibger R. Warren, Enployer' s Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

July 1, 1980 

The State Acct dent Insurance Fund, on ,June 3, 19 80, 
moved that claimant be joined as a respondent in this case. 
Claimant does not object to being joined. 

THEREFORE, IT IS ORDE~ED that clamant 1s joined as 
a respondent in this c~se. 

-574-

NOW, THEREFORE, it is hereby stipulated and agreed,
by and between the parties hereto, that claimant's
unscheduled permanent partial disability as a result of
the accident of March 17, 1978, be established at a
total of 10% unscheduled disability to the low back, and
that this agreement represents an increase of 5%
unscheduled permanent partial disability over and above
the Determination Order of June 16, 1980. Claimant agrees
that he is medically stationary and that this settlement
represents all of his physical, psychological and voca
tional disability flowing from the subject accident, as of
the date of this  tipulation.

IT I FURTHER AGREED, that, in consideration for the
payment of the aforementioned increase in unscheduled
permanent partial disability, the overpayment of tem
porary total disability benefits in the amount ot $771.58
shall be deducted from the 5% increase.

IT I  O  TIPULATED:
Based upon the stipulation of the parties hereto, it

is hereby ordered that the claimant be awarded an addition
al 5% unscheduled permanent partial disability for injury
to his low back, less $771.58.

WCB CA E NO. 78-7405 July 1, 1980

PCBEPT DeGRAFF, CLAIMANT
Olson, Hittle, Gardner & Evans,
Clainmt's Attys.

Itoger R. Warren, Enplcyer's Atty.
 AIF, Legal  ervices, Defense Atty.
Order

The  tate Accident Insurance Fund, on Oune 3, 1980, 
moved: that claimant be joined as a respondent in this case
Claimant does not object to being joined.

THEREFORE, IT I ORDERED that clamant is joined as
a respondent in this case.

-574-
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CASE NO. 80-196 

GARY HAGGARD, CLAIMANT 
James Francesconi, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request:for Review by the SAIF 

I 

July 2, 1980 

Th~ State Accident Insurance Fund (Fund) seeks review 
by the Board of the order of the Referee which remanded 
claimant's claim to it for acceptance and the payment of 
benefits as provided by law and assessed a penalty in the 
amount of 15% against the temporary total disab1lity com­
pensation due and owing to claimant and $75 attorney fee 
for the'Fund's unreasonable denial and $750 attorney fee. 

FACTS 

Claimant was employed by Hougham Construction Co~pany 
as a carpenter's helper and on November 6, 1979 he alleges 
he injured his low back lifting sheet metal. Claimant and 
a co-worker took him home for lunch that day. Claimant did 
not return to work after lunch, and testified .the next 
morning .:he couldn't ge-t out of ·bed. 

. Claimant's live-in girlfriend testified that when claim-
ant came home from lunch that day.he -had a slight limp and 
he· told her he was injured at work. 

The: co-worker was subpoenaed and testified at the hear­
ing. Wh~n asked if claimant had mentioned any indust~ial 
injury, he replied, 11 not that I know of". He later testified 
that if claimant had told him he was hurt he would probably 
have remembered. · 

On .N·ovember 7, 19 79, claimant was · examined by Dr. Lieu­
all~n and gave a history of the injury at work. Claimant 
also claimed to have injured· his finger that same day. The 
doctor•s diagnosis was acute back· strain and finger contu­
sion. 

On December 27, 1979, the Fund issued its denial. 

On January 21, 1980, Dr. Lieuallen opined that he felt 
certain that claimant I s proble·ms ·were work related. 

The 1Referee found that the only medical evidence supports 
claimant's contention and remanded· the claim to the Fund for 
acceptance and t.he payment of benefits. The ·Referee further 
found ·tha:t the denial by the Fund was unreasonable and assessed 
a penalty and attorney fee. 

-575-

m
GARY HAGGARD, CLAIMANT
James Francesconi, Claimant*s Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

1 •

The  tate Accident Insurance Fund (Fund) seeks review
by the Board of the order of the Referee which remanded
claimant's claim to it for acceptance and the payment of
benefits as provided by law and assessed a penalty in the
amount of 15% against the temporary total disability com­
pensation due and owing to claimant and $75 attorney fee
for the'Fund's unreasonable denial and $750 attorney fee.

FACT 

\ WCB CA E NO. 80-196 July 2, 1980

#

Claimant was employed by Hougham Construction Company
as a carpenter's helper and on November 6, 1979 he alleges
he injured his low back lifting sheet metal. Claimant and
a co-worker took him home for lunch that day. Claimant did
not return to work after lunch, and testified the next
morning he couldn't get out of bed.

Claimant's live-in girlfriend testified that when claim­
ant came home from lunch.that day he had a slight limp and
he told her he was injured at work.

The; co-worker was subpoenaed and testified at the hear­
ing. When asked if claimant had mentioned any industrial
injury, he replied, "not that I know of". He later testified
that if claimant had told him he was hurt he would probably
have remembered.

On November 7, 1979, claimant was examined by Dr. Lieu-
alien and gave a history of the injury at work. Claimant
also claimed to have injured' his finger that same day. The
doctor's diagnosis was acute back strain and finger contu­
sion

On December 27, 1979, the Fund issued its denial.

On January 21, 1980, Dr. Lieuallen opined that he felt
certain that claimant's problems were work related.

The Referee found that the only medical evidence supports
claimant's contention and remanded the claim to the Fund for
acceptance and the payment of benefits. The Referee further
found that the denial by the Fund was unreasonable and assessed
a penalty and attorney fee.

-575-
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ON DE NOVO REVIEW 

The order of the Referee is modified. 

That portion of the order which awarded claimant penalties 
and attorney fees for the Fund's unreasonable ·claim denial is 
reversed. ORS 656.262(8) provides: 

"If the corporation or direct responsibility 
employer or its insurer unreasonably delays_ 
or unreasonably refuses to pay compensation, 
or unreasonably delays acceptance or denial of 
a claim, the corporation or direct responsi­
'bility employer shall be liable for an addi-
tional amount up to 25 percent of the amounts 
then due plus any attorney fees which may be 
assessed under ORS 656. 382." 

ORDER 656.382(1) provides: 

"If a direct responsibility employer or the 
State Accident Insurance Fund Corporation-
refus es to pay compensation . . or other-
wise unreasonably resists the payment of 
compensation ... shall pay to the claimant 
or his attorney a reasonable attorney I s fee 

II 

In this case, the Referee awarded the claimant penalties for the 
unreasonableness of the denial and an attorney fee for the un­
reason.able denial. The Board finds that at the time the Fund 
denied this claim sufficient doubt regarding compensability ex­
isted· to justify the denial. See Norgard v. R9w~inson •~, 30 
Or App 999, 1003 569 P2d 49 (1977). The denial was not unrea­
sonable nor was the Fund's actions so irresponsible that the 
denial constitutes unreasonable delay, unreasonable refusal or 
unreasonable resistance. [ORS 656.262(8) and ORS 656.382(1)]. 
These statutes do not provide for penalties and attorney fees 
based on claim denial per se; there must be proof of unrea-

sonable delay, unreasonable refusal or unreasonable resistance 
to the payment of compensation or to the processing of the 
claim. The E0?rd finds in this case.the claimant has failed 
to:prove entitlement to penalties and attorney fees. 

The Board affirms that portion of ~he Referee's order 
which remanded this claim to the Fund for acceptance and or­
dered payment of all benefits due claimant according to the 
statute. The Referee found the evidence on compensability pre~ 
ponderates in claimant's favor and we agree. 

-576-

BOARD ON DE NOVO REVIEW

The order of the Referee is modified.
#

That portion of the order which awarded claimant penalties
and attorney fees for the Fund's unreasonable claim denial is
reversed. OR 656.262(8) provides:

"If the corporation or direct responsibility
employer or its insurer unreasonably delays,
or unreasonably refuses to, pay compensation,
or unreasonably delays acceptance or denial of
a claim, the corporation or direct responsi-
'bility employer shall be liable for an addi-
tional amount up to 25 percent of the amounts
then due plus any attorney fees which may be
assessed under OR 656.382."

ORDER 656.382(1) provides:

"If a direct responsibility employer or the
 tate Accident Insurance Fund Corporation- 
refuses to pay compensation ... or other
wise unreasonably resists the payment of
compensation . . . shall pay to the claimant
or his attorney a reasonable attorney's fee

In this case, the Referee awarded the claimant penalties for the
unreasonableness of the denial and an attorney fee for the un
reasonable denial. The Board finds that at the time the Fund
denied this claim sufficient doubt regarding compensability ex
isted to justify the denial.  ee Norgard v. Rawlinson's, 30
Or App 999, 1003 569 P2d 49 (1977). The denial was not unrea
sonable nor was the Fund's actions so irresponsible that the
denial constitutes unreasonable delay, unreasonable refusal or
unreasonable resistance.' [OR 656.262 (8) and OR 656.382 (1)].
These statutes do not provide for penalties and attorney fees 
based on claim denial per se; there must be proof of unrea

sonable delay, unreasonable refusal or unreasonable resistance
to the payment of compensation or to the processing of the
claim. The Board finds in this case.the claimant has failed
to prove entitlement to penalties and attorney fees.

The Board affirms that portion of the Referee's order
which remanded this claim to the Fund for acceptance and or
dered payment of all benefits due claimant according to the
statute. The Referee found the evidence on compensability pre-:
ponderates in claimant's favor and we agree.

-576-
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ORDER ;_''. -~- ,. 

,· .. ··· ·. ;• \ .. 

.;,,·, . ."T~e•Referee's ·ord~r, :d~tea· Febr_ua~y 28,· 1980,. is modified. 

· . · · ,That portio·n of the Referee's o'rder.' which granted ciaimant 
a 15% penalty for the Fund's unreasonable denial and granted 
claim.ant's attorney $75 for the same· is reversed. 

The remainder of the Refere.e;s order is affirmed. 

Claimant's attorney is hereby granted as a·· reasonable 
attorney's fee a sum equal to $200, payable by the Fund. 

WCB CASE NO. 78-2215 . July 2, 1980 

WILLIAM HAWKINS, CLAIMANT 
Galton, Popick & Scott, Calimant's Attys. 
Samuel Blair, Employer's Atty. 
Request for Review by Employer 

The employer seeks Boar,d review· of the Referee's order 
which granted claimant permanent total disability. The 
employer contends this award is excessive. 

FACTS 

The claimant, now 50 years old, was employed as a painter 
when he injured his back on September 2, 1976. He was carrying 
wooden planks to a scaf°fold when he tripped and fell. 

Cl~imant's medical history indicates he had surgery on,his 
back in 1960 ,and again in 1971. 

On October 15, 197~, Dr. Herbert Spady reported claimant 
informed him that after the prior surgeries he was able to 
return to regular work and had experienced little residual. 
pain. Dr. Spady felt that claimant p·ossibly had mild r.erve 
root pressure from scar tissue without neurological changes. 

Claimant spends the winter months of,each year in Arizona. 
He was examined by doctors in Arizona in November 1976. They 
reported that claimant was stationary with no permanent impair­
ment. 

-A De.termination Order, dated Mar ch 21, 19 7 7, only awarded 
time loss from September 2, 19 76 through· February 1 7, 197 7. 

-577-
~-· ,i ·' ·-~. 

#
ORDER;>-y " ’ ■

\\..THe Referee's 'order, dated'February 28 , 1980,. is modified.

' ,That portion of the Referee's o'rder' which granted claimant
a. 15% penalty for the Fund's unreasonable denial and granted
claimant's attorney $75 for the same' is reversed.

The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to $200, payable by the Fund.

WCB CA E NO. 78-2215 July 2, 1980

WILLIAM HAWKIN , CLAIMANT
Galton, Popick &  cott, Calimant's Attys.
 amuel Blair, Employer's Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's order
which granted claimant permanent total disability. The
employer contends this award is excessive.

FACT 

The claimant, now 50 years old, was employed as a painter
when he injured his back on  eptember 2, 1976. He was carrying
wooden planks to a scaffold when he tripped and fell.

Claimant's medical history indicates he had surgery on.his
back in 1960 and again in 1971.

On October 15, 1976, Dr. Herbert  pady reported claimant
informed him that after the prior surgeries he was able to 
return to regular work and had experienced little residual,
pain. Dr.  pady felt that claimant possibly had mild nerve
root pressure from scar tissue without neurological changes.

Claimant spends the winter months of each year in Arizona.
He was e.xamined by doctors in Arizona in November 1976. They
reported that claimant was stationary with no permanent impair
ment.

A Determination Order, dated March 21, 1977, only awarded
time loss from  eptember 2 , 1976 through- February 17, 1977.
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May 3, 1977, the March 21, 1977 Determination Order 
was rescinded by a stipulation between the parties. 

Claimant returned to Oregon and the claim was reopened 
for additional medical treatment. 

Dr. Mark Melgard reported claimant had considerable pail} 
and permanent impairment from the September 2, 1976 injury. 

Dr. Spady opined that claimant's disability would con-. 
tinue for a long period of time and it was unlikely that claim­
ant would return to his previous employment. 

Dr. Robert Anderson reported on December 7, 1977 that 
his ·physical findings substantiated claimant's complaints of 
disability. 

~-.,. ( 

Dr. Melgard recommended a myelogram so that he could 
detennine if surgery was necessury. Claimant declined the myelo­
gram and Dr. Melgard reported there was nothing further he 
could offer. He recommended claim closure. 

A Determinatio~ Order was issued March 14, 1978 ~nd awarded 
claimant time loss from September 2, 1976 through February 
16, 19 7 8 and 32 ° for 10% unscheduled disability to the back. 

Claimant was enrolled at Marylhurst College in a voca­
tional evaluation program. The rehabilitation file was closed 
11 due to severe rredical problems". The rehabilitation counselor 
reported claimant considered himself severely disabled but he 
was motivated to return to work. 

Claimant testified at the hearing that he presently had 
pain in his lower back and down his right leg. Claimant took 
rnedic~tion for pain and said he had difficulty sleepin9 at 
night, and had difficulty getting out of bed in the mornings. 
He occasionally had to lay down during the day. Be could not 
stand for rrore than fifteen to twenty minutes at a time before 
his feet gave out. 

Claimant called painting contractors in his efforts to find 
work as recent as one month prior to the hearing without a-ny 
success. Claimant said he was unable to do regular work re­
quired of a painter, such as carrying five gallon cans, moving 
ladders, climb:;.ng up and down ladders, working on sc1:tf folding, 

.and bending. He had not sought employment outside his regular 
occupation. · 

Claimant testified that he refused a myelograrn which was 
suggested by his doctors because he thought the doctors were 
talking about additional exploratory surgery. He apparently 
thought the ·myelogram was a surgery. 

-578-

On May 3, 1977, the March 21, 1977 Determination Order
was rescinded by a stipulation between the parties.

Claimant returned to Oregon and the claim was reopened
for additional medical treatment.

Dr. Mark Melgard reported claimant had considerable pain
and permanent impairment from the  eptember 2, 1976 injury.

Dr.  pady opined that claimant's disability would con--
tinue for a long period of time and it was unlikely that claim
ant would return to his previous employment.

Dr. Robert Anderson reported on December 7, 1977 that 
his physical findings substantiated claimant's complaints of
disability.

Dr. Melgard recommended a myelogram so that he could
determine if surgery was necessary. Claimant declined the myelo
gram and Dr. Melgard reported there was nothing further he
could offer. He recommended claim closure.

A Determination Order was issued March 14, 1978 and awarded
claimant time loss from  eptember 2, 1976 through February
16, 1978 and 32° for 10% unscheduled disability to the back.

Claimant was enrolled at Marylhurst College in a voca
tional evaluation program. The rehabilitation file was closed
"due to severe medical problems". The rehabilitation counselor
reported claimant considered himself severely disabled but he
was motivated to return to work.

Claimant testified at the hearing that he presently had
pain in his lower back and down his right leg. Claimant took 
medication for pain and said he had difficulty sleeping at
night, and had difficulty getting out of bed in the mornings.
He occasionally had to lay down during the day. He could not
stand for more than fifteen to twenty minutes at a time before
his feet gave out.

Claimant called painting contractors in his efforts to find 
work as recent as one month prior to the hearing without any
success. Claimant said he was unable to do regular work re
quired of a painter, such as carrying five gallon cans, moving
ladders, climbing up and down ladders, working on scaffolding,
and bending. He had not sought employment outside his regular
occupation.

Claimant testified that he refused a myelogram which was
suggested by his doctors because he thought the doctors were
talking about additional exploratory surgery. He apparently
thought the myelogram was a surgery'.
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Referee, after reviewing the evidence, found that claim­
ant was a credible witness and well motivated.towards returning 
to work. The Referee awarded claimant permanent ·and tota 1 
.disability. \ 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, reverses the Referee's 
award of permanent total disability. The medical evidence alone 
does not establish that claimant is pennanently and totally 
disabled. The evidence indicates that claimant only :,ough c. 
employment with painting contractors, ·which was inconsistent 
with his physical limitations. Claimant was enrolled in an 
evaluation program with Vocational Rehabilitation, but had to 
with draw due to his inability to sit or stand more than f .if teen 
minutes at a time. Claimant didn't respond to post-closure follm,;­
up attempts by Vocational Rehabilitation. 

The Board concludes the medical evidence alone does not 
support a finding of permanent total disability. Consicering 
the medical evidence, together with other relevant factors, 
such as his age {SO years old), third grade education, and 
work background, the claimant has not established by a prepon,­
derance of the evidence that he is precluded from work at a 
gainful and suitable occupation or an occupation for which he 
can be trained. Therefore, the Board would reverse the Refer­
ee's finding that claimant is ~ermanently and totally disabled-

Based on the evidence, the Board finds claimant is entitled 
to compensation equal to 192° for 60% unscheduled disability for 
his back injury. This awar_d is in lieu of and not in addition 
to all previous awar·as for unscheduled disability awarded claim­
ant for his September 2, 1976 back injury. 

The Board requests the Field Services Division to contact 
claimant and provide or arrange for such services as it deems 
appropriate. 

ORDER 

The Referee I s order, dated August 8, 19 79 , is modified. 

Claimant is hereby granted an award of compensation equal 
to 19 2 ° for 6 Ob unscheduled disability for his back injury. 
This is in lieu of and not in addition to· all previous awar.ds 
of· unscheduled disability for claimant's September 2., 1976 
inj U:ty. 

The remainder of the Referee's order is affj_rmed. 

-579-

# The Referee, after reviewing the evidence, found that claim
ant was a credible witness and well motivated towards returning
to work. The Referee awarded claimant permanent and total
disability. V

BOARD ON DE NOVO REVIEW

m

The Board, after de novo review, reverses the Referee's
award of permanent total disability. The medical evidence alone
does not establish that claimant is permanently and totally
disabled. The evidence indicates that claimant only sought:
employment with painting contractors, which was inconsistent
with his physical limitations. Claimant was enrolled in an
evaluation program with Vocational Rehabilitation, but had to
withdraw due to his inability to sit or stand more than fifteen
minutes at a time. Claimant didn't respond to post-closure follov;
up attempts by Vocational Rehabilitation.

The Board concludes the medical evidence alone does not
support a finding of permanent total disability. Considering
the medical evidence, together with other relevant factors,
such as his age (50 years old), third grade education, and
work background, the claimant has not established by a prepon
derance of the evidence that he is precluded from work at a
gainful and suitable occupation or an occupation for which he
can be trained. Therefore, the Board would reverse the Refer
ee's finding that claimant is permanently and totally disabled.

Based on the evidence, the Board finds claimant is entitled
to compensation equal to 192° for 60% unscheduled disability for 
his back injury. This award is in lieu of and not in addition
to all previous awards for unscheduled disability awarded claim
ant for his  eptember 2, 1976 back injury.

The Board requests the Field  ervices Division to contact
claimant and provide or arrange for such services as it deems
appropriate.

ORDER

The Referee's, order, dated August 8, 1979, is modified.

Claimant is hereby granted an award of compensation equal
to 192° for 60% unscheduled disability for his back injury.
This is in lieu of and not in addition to all previous awards
of unscheduled disability for claimant’s  eptember 2, 1976 
injury.

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 7 9-6322' 

ALVIN D. MAGNUSON, CLAIMANT 
Velure, Heysell & Pocock, Claimant's 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

July 2, 1980 

Attvs. 

The State Accident Insurance Fund (Fund) seeks Board review 
of that portion of the Referee's order which granted claima~t 
penalties and attorney fees for the Fund's unreasonable failure 
to process the claim by its failure to follow-up on a settlement 
stipulation submitted to the Hearings Division. 

FACTS 

The Board finds the facts recited by the Referee in his 
order are.correct. A copy of the Referee's Opin1on and Order 
is.attached and made a part of this order. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, modifies the Referee's 
order. The· claimant and the Fund signed a stipulation ii1. t'.ay 
1978. The stipulation was sent to the Workers' Compensiltion 
Board, Hearings Division, and signed by Referee Danner on 
May 17, 1978. The record indicates that the Fund did ~ot re­
ceive the signed stipulation from the Hearings Division until 
approximately November 1978. Proof of who was responsible 
-for the delay in the processing of the stipulation between 
the Hearings Division and, the Fund is lacking. There was no 
evidence in the record· that indicated the Fund failed to pro­
cess and pay compensation benefits once the signed stipulation 
w.::is received from the Hearings Division. The RefereP-, after 
reviewing all the evidence, concluded that the Fund should 
have made. "follow-up" efforts but failed to do so. The Board 
finds that the Fund had no obligation to pay compensation until 
the signed order was received. 

ORDER 

The Referee's orders, dated JanaGry 3, 1980 and Feb­
ruary l, 1980, are modified. 

The penalties granted to claimant in the amount of 25% 
of the amount payable under the stipulation and 25% of the 
amounts payable for time loss (not to exceed $300) are re­
versed. 

The attorney fee granted to claimant's attorney ($300) 
for services for securing the .additional compens~tion in the 
form of pe_nal ties is reversed. 

The attorney fee of 25% of the amount payable or the ad­
ditional temporary total disability granted to claimant-.'s 
attorney (not to exceed $750) is affirmed. 

-580-

WCB CA E NO. 79-6322 July 2, 1980

ALVIN D. MAGNU ON, CLAIMANT
Velure, Heysell & Pocock, Claimant’s Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund (Fund) seeks Board review
of that portion of the Referee's order which granted claimant
penalties and attorney fees for the Fund's unreasonable failure
to process the claim by its failure to follow-up on a settlement
stipulation submitted to the Hearings Division.

FACT 
The Board finds the facts recited by the Referee in his

order are correct. A copy of the Referee's Opinion and Order
is'attached and made a part of this order.

BOARD ON DE NOVO REVIEW
The Board, after de novo review, modifies the Referee's

order. The claimant and the Fund signed a stipulation in May
1978. The stipulation was sent to the VJorkers' Compensation
Board, Hearings Division, and signed by Referee Danner on
May 17, 1978. The record indicates that the Fund did not re
ceive the signed stipulation from the Hearings Division until
approximately November 1978. Proof of who was responsible
•for the delay in the processing of the stipulation between
the Hearings Division and,the Fund is lacking. There was no
evidence in the record' that indicated the Fund failed to pro
cess and pay compensation benefits once the signed stipulation
was received from the Hearings Division. The Referee, after
reviewing all the evidence, concluded that the Fund should
have made, "follow-up" efforts but failed to do so. The Board
finds that the Fund had no obligation to pay compensation until
the signed order was received.

ORDER
The Referee's orders, dated Janaury 3, 1980 and Feb

ruary 1, 1980, are modified.

The penalties granted to claimant in the amount of 25%
of the amount payable under the stipulation and 25% of the
amounts payable for time loss (not to exceed $300) are re
versed.

The attorney fee granted to claimant's attorney ($300)
for services for securing the additional compensation in the 
form of penalties is reversed.

The attorney fee of 25% of the amount payable or the ad
ditional temporary total disability granted to claimant's
attorney (not to exceed $750) is affirmed.

-580-
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The rerqainder of the Referee's order is affirmed. 

WCB CASE NO. 7~-828 

LAWRENCE McCARLEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIP 

July 2, 1980 

The State Accident Insurance Fund seeks Board review.of 
the Referee's order which granted claimant 256° for 80% un­
scheduled disabili_ty. The Fund contends this award is ex­
cessive. 

FACTS 

The Board accepts the facts as recited in the Ref~ree's 
order .. The Referee's Opinion and Order is attached and made 
a part hereof. 

BOARD ON DE NOVO REVIEW 

The Board,. after de novo review, reverses. ·the order of the 
Referee. 

The medical evidence in this case indicates the indu~trial 
injury caused chronic lumbosacral strain with coincidental 
moderately advanced degenerative disc disease. This precludes 
claimant from returning to occupations which require heavy 
rm.nual labor. However, claimant has been retrained to a pro­
fession within his physical capabilities., Claimant's I .Q. 
is above average and he has a high school education. ~he Board 
concludes that for the residuals from this injury claimant's 
loss of wage earning capacity was accurately reflected in· the 

·· Determination Order, which the Board affirms. 

ORDER 

The order of ·the Referee, dated August 16, 1979, is 
reversed. 

The Determination Order, dated June 22, 1978, gr.intinCj 
40% unscheduled disability, is hereby affirmed and_reinstated. 

-581-

The remainder of the Referee's order is affirmed.

WCB CA E NO. 79-828

LAWRENCE McCARLEY, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O’Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

July 2, 1980

The  tate Accident Insurance Fund seeks Board review of
the Referee's order which granted claimant 256° for 80% un
scheduled disability. The Fund contends this award is ex
cessive.

#

#

FACT 

The Board accepts the facts as recited in the Referee's
order. The Referee's Opinion and Order is attached and made
a part hereof.

BOARD ON DE NOVO REVIEW

The Board,, after de novo review, reverses, the order of the
Referee.

The medical evidence in this case indicates the industrial
inj.ury caused chronic lumbosacral strain with coincidental
moderately advanced degenerative disc disease. This precludes
claimant from returning to occupations which require heavy
itenual labor. However, claimant has been retrained to a pro
fession within his physical capabilities.. Claimant's I.Q.
is above average and he has a high school education. The Board
concludes that for the residuals from this injury claimant's
loss of wage earning capacity was accurately reflected in the
Determination Order, which the Board affirms.

ORDER

The order of the Referee, dated August 16, 1979, is
reversed.

The Determination Order, dated June 22 , 1978, gr;mting
40% unscheduled disability, is hereby affirmed and reinstated.

-581-

­
­

­



       

    
    
    

   
         

           
         
             

      

   
          

               
            
           

         
      

           
          
           

            
          

           
     

         
          

       

         
          

         
         

         
            
      

            
           
             

     
             
         
         

     
' 

.. ~ ... 
- ~ ·· .. 

WCB CASE NO. 78-8745 

PATRICIA J. TALBOT, CLAIMANr 
Merten & Saltveit, Claimant's Attys. 
Schwabe., Williamson, Wyatt,, Moore 

. & Robert~_, E]llployer' s Atty. 
Request ··'for. Re'y'iew 'fi'r Claimant : . 

July 2, 1980 

..; 
l .';I-

::.~ . 
J •• : \•u 

~ ·; 

The claimant seeks review by the.Board of that portion of 
the oi;der 'of· the Referee which granted claimant _an additional 

: 15° for a total of 22.5° for 15% loss of the right forearm. 
Claimant contends that the award is. ina~equate. 

FACTS.: ... 

Claimant, 41 years of age, was e_mployed by Boise -C<.(scade 
as a -tr:uck driver trainee. and on May· 6, 19 76 was in Tacoma to. 
pick up .a load of paper. •Claimant was driving the truck when 
her right arm slipped off of the ~teering wheel and struck the 
console. Claimant testified her ann went nwnb but she cora­
plet~d the shift and then developed pain. 

X-rays were taken on May 19, 1976 which showed no evidence 
· · of a fracture. Dr. Gill diagnosed severe contusion of. th·e right 

wrist. On June 11, 1976 Dr. Waldram made the same dic,griosis 
and on July 7 he took·claimant off work for two weeks. On 
July 30, 1976, ·o,r. Waldram reported that claimant had continuing a 
numbness and an enlarging cyst over the ulnar nerve an_d surgery V 
was co~templated to alleviate nerve pressure. 

EMG studies were attempted.by Dr. Stoltzberg on July 30, 
1 1976 but ·claimant indicate·d she had 11 multiple sclerosi.s" and 
. coqldn't tolerata the test beda~se of sensitive skin . 

. D~- Waldram reported on August 31 that surgery showed 
swelling and herniation of the muscles, no ganglion was found 
and the nerve was released. Dr. Waldram released claimant for 
her. regular .work on November 15, 1976. Claimant had mild irri·­
tation· 9f the wrist and some weakness. Permanent impairment 
was rated as f~om none to minimal. On March 11, 1977, claimant 
was found to be medically stationary. 

· Clai~nt returned to her regular job in March 1:9 77 and on.· 
May 2, 19 7 7 01: ~ Snodgrass reported. that in late March claimant 
was driving a truck and wel').t to shift a sti·ff gear and again 
experienced·paresthesia, burning sensations, aching and numb­
ness. in the ulnar side of the hand and of the third, four th 
and fifth fi~gers. Upon-examination, claimant.had good normal 
grip strength and intrinsic hand muscles. On May 16, 1977, 
claimant was again released for work . 

···~--~---·~ - -- . 

0 
-582-

WCB CA E NO. : 78-8745 July 2, 1980

PATRICIA J. TALBOT, CLAIMANT
Merten &  altveit, Claimant's Attys.
 chwabe, Williamson, Wyatt,, Moore

& Roberts.# Employer's Atty.
Request for'Review by Claimant • ■ ^ v'“ ’■ j

The claimant seeks review by the Board of that portion of
the order of the Referee which granted claimant an additional
15° for a total of 22.5° for 15% loss of the right forearm.
Claimant contends that the award is inadequate.

FACT ,
Claimant, 41 years of age, was employed by Boise C^iscade

as a truck driver trainee and on May 6, 19 76 was in Tacoma to^
pick up a load of paper. Claimant was driving the truck when
her right arm slipped off of the steering wheel and struck the
console. Claimant testified her arm went numb but she com
pleted the shift and then developed pain.

X-rays were taken on May 19, 1976 which showed no evidence
of a fracture. Dr. Gill diagnosed severe contusion of.the right
wrist. On June 11, 1976 Dr. Waldram made the same diagnosis
and on July 7 he took claimant off work for two weeks. On 
July 30, 1976, Dr. Waldram reported that claimant had continuing
numbness and an enlarging cyst over the ulnar nerve and surgery
was contemplated to alleviate nerve pressure.

EMG studies were attempted by Dr.  toltzberg on July 30,
' 1976 but claimant indicated she had "multiple sclerosis" and
•couldn't tolerate the test because of sensitive skin.

Dr. Waldram reported on August 31 that surgery showed
swelling and herniation of the muscles, no ganglion was found
and the nerve was released. Dr. Waldram released claimant for
her.regular work on November 15, 1976. Claimant had mild irri
tation' pf the wrist and some weakness. Permanent impairment
was rated as from none to minimal. On March 11, 1977, claimant
was found to be medically stationary.•

• Claimant returned to her regular job in March 1977 and on
May 2, 1977 Dr.  nodgrass reported that in late March claimant
was driving a truck and went to shift a stiff gear and again
experienced-paresthesia, burning sensations, aching and numb
ness in the ulnar side of the hand and of the third, fourth
and fifth fingers. Upon examination, claimant had good normal
grip strength and intrinsic hand muscles. On May 16, 1977, 
claimant was again released for work.

O

o
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Waldra~ reported on May 17; 1977 that claimant was 
medically stationary and could perform her truck driving job. 
She had no limitation of motion, no weakness or atrophy. She 
did~-however, have residual swelling and irritation associated 

·with heavy l~bor. -

Claimant was examined by Dr. Nathan on June 19, 1977 and 
he felt claimant's symptoms were consistent with carpal tunnel 
syndrome. He rated claimant's · impairment as 5% of the r·ight 
upper extremity. 

The employer terminated cla.imant i"n November 19 7 7. 

On February 3, 1978, Dr. Mason indicated claimant had 
had repeat nerve conduction studies which showed a slowing 
of neirVe conduction at-the elbow level. He felt in retro­
spect claimant's original hand problems may be related to 
developing tardy ulnar palsy. · · 

A Determination Order, dated. January 3, 19 78, granted 
claimant an award of 7.5° for 5% loss of the right forearm. 

On May 31, 1978, Dr .. Zivin examined claimant. The claim­
ant indicated to Dr. Zivin that her condition had been stable 
for eight months. The -doctor felt claimant could not return 
to truck driving which involyed "repeated trauma" and he rec­
ommended vocational retraining. 

All during 1978 claimant was on Welfare and in January 
1979·s~~ went to work_ as a salesperson for a co~struction_ 
company selling airplane hangers. This job was temporary. 

Claimant testified her current problems are trouble 
writimg·, driving, she has soreness, aching., fingers are cold 
and they tingle an·d she has constant hand numbness. Pressure 
on.the wrist produces sharp pain, and she has difficulty 
gripping. 

The Referee found claimant had objective evidence of loss 
of function and weakness of opposition and granted her 15% 
loss of the right forearm. He found also that she was not 
entitled to further· compensation for temporary·total disa­
bility. _ 

BOARD ON DE NOVO REVIEW 

The Board, a-fter de novo review,· would reverse the order 
of the Referee. The Board finds that the medical evidence 
indicates only two physicians rated loss of function in this 
case. Dr. Waldram found.from "non~ to minimal impairment" 
arid ·Dr. Nathan rated claimantts impairment at 5%. These im­
pairment ratings take into account loss of function, weakness, 
grip strength, loss of sensation·and atrophy. The Board· 
feels that the award granted.by ~he Determination Order was 
ac cur.a_t;~_!_ 

-583-

#

Dr. Waldram reported on May 17, 1977 that claimant was
medically stationary and could perform her truck driving job.
 he had no limitation of motion, no weakness or atrophy.  he
did,.however, have residual swelling and irritation associated
with heavy labor.

Claimant was examined by Dr. Nathan on June 19, 1977 and
he felt claimant's symptoms were consistent with carpal tunnel
syndrome. He rated claimant's impairment as 5% of the right
upper extremity.

• ■ The employer terminated claimant in November 1977.

On February 3, 1978, Dr. Mason indicated claimant had
had repeat nerve conduction studies which showed a slowing
of nerve conduction at'the elbow level. He felt in retro
spect claimant's original hand problems may be related to
developing tardy ulnar palsy.

A Determination Order, dated.January 3, 1978, granted
claimant an award of 7.5° for 5% loss of the right forearm.

On May 31, 1978, Dr., Zivin examined claimant. The claim-
a.nt indicated to Dr. Zivin that her condition had been stable
for eight months. The doctor felt claimant could not return
to truck driving which involyed "repeated trauma" and he rec
ommended vocational retraining.

All during 1978 claimant was on Welfare and in January
1979 she went to work as a salesperson for a construction,
company selling airplane hangers. This job was temporary.

Claimant testified her current problems are trouble
writing-, driving, she has soreness, aching., fingers are cold
and they tingle and she has constant hand numbness. Pressure
on,the wrist produces sharp pain, and she has difficulty
gripping.

The Referee found claimant had objective evidence of loss
of function and weakness of opposition and granted her 15%
loss of the right forearm. He found also that she was not
entitled to further compensation for temporary total disa
bility. ■

BOARD ON DE NOVO REVIEW
The Board, after de novo review, would reverse the order

of the Referee. The Board finds that the medical evidence
indicates only two physicians rated loss of function in this 
case. Dr. Waldram found from "none to minimal impairment"
and Dr. Nathan rated claimant's impairment at 5%. These im
pairment ratings take into account loss of function, weakness,
grip strength, loss of sensation'and atrophy. The Board
feels that the award granted by the Determination Order was
accurate,.
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The order of the Referee, dated February 1, 1980, is 
hereby reversed. 

The Determination Order, dated January 3, 1978, is af­
firmed. 

. WCB CASE NO. 78-10,033 

JANE TEMPLE, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Reivew by Employer 

July 2, 1980 

The employer seeks review by the Board of the RE-fcree's 
order which granted her an award of 30% unscheduled disability. 
The employer contends the award is excessive. 

FACTS 

Claimant was employed by Sunset Manor Nursing Home as 
a nurse's aide and on January 9, 1977 suffered a compens~bls 
low back injury while lifting a patient. Dr. Kirchner niag­
nosed low back strain. 

Claimant was released to return to regular work on March 
17, 1977; she worked one day and suffered an ezacerbation. 

On May 9, 1977, Dr. Anderson reported a diagnosis of 
cervical and lumbar strain. Claimant wanted to chanc;e ·occupa­
tions and the doctor felt this was reasonable. The doctor 
found no objective evidence of physical impairment but rated 
it mild due to pain. 

Claimant had chiropractic treatment from Dr. Burch who 
·felt claimant could not perform heavy lifting. 

In October 1977, claimant was enrolled at the Callahan 
Center and Dr. Azavedo reported their diagnosis was chronic 
lumbosacral strain, chronic cervico-dorsal strain, muscle 
te.nsion headaches and obesity. Claimant's physical impair­
ment was found to b~ slight with psychological factors some-

what interfering. It was felt claimant could .do li9ht to 
medium work. The vocational team consensus was claimant 
could not return to her regular occupation and now must' avoid 
repetitive twisting. 

-584-

ORDER

The order of the Referee, dated February 1, 1980, is
hereby reversed.

The Determination Order, dated January 3, 1978, is af
firmed.

July 2, 1980. WCB CA E NO. 78-10,033

JANE TEMPLE, CLAIMANT
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Reivew by Employer

The employer seeks review by the Board of the Referee's
order which granted her an award of 30% unscheduled disability
The employer contends the award is excessive.

FACT 

Claimant was employed by
a nurse's aide and on,January
low back injury while lifting
nosed low back strain.

 unset Manor Nursing Home as
9, 1977 suffered a compensable
a patient. Dr. Kirchner diag-

#
Claimant was released to return to regular work on March

17, 1977; she worked one day and suffered an exacerbation.

On May 9, 1977, Dr. Anderson reported a diagnosis of 
cervical and lumbar strain. Claimant wanted to change occupa
tions and the doctor felt this was reasonable. The doctor
found no objective evidence of physical impairment but rated
it mild due to pain.

Claimant had chiropractic treatment from Dr. Burch who
■felt claimant could not perform heavy lifting.

In October 1977, claimant was enrolled at the Callahan
Center and Dr. Azavedo reported their diagnosis was chronic
lumbosacral strain, chronic cervico-dorsal strain, muscle
tension headaches and obesity. Claimant's physical impair
ment was found to be' slight with psychological factors some

what interfering. It was felt claimant could do light to
medium work. The vocational team consensus was claimant
could not return to her regular occupation and now must avoid
repetitive twisting.

-584-

m

­

­

­
­



       
        
          

     

            
          
          

 

        
       
            

   

            
         
        

          
        

         
        

    

           
        
           

               
          

       
      

           
        

          
          

         
      

         
   

      

           
   

        
          

          
        
        

         
      

         
   

 

claimant was placed in an authorized pro­
gram 0£ vocational rehabilitation in ~ccounting but after one 
yea~•s participation claimant quit due to back pain. Her file 
was closed on September 15, 1978. 

On November),, 1978, Dr. Spady examined claima.nt1 and re­
ported--that she was 5 1 6" and weighed 210 pounds,- bein'q 90 
pounds overweight. He made no diagnosis -and recommended no 
treatment. -

A 'oetermination Order, dated· December 4, -1978, granted. 
claimant compensation. for temporary total· disability th rough 

_September 15, 19 7 8. and an award of 32 ° for. 10 % uns checJ1..1led 
low·back disability. 

, . On.July 10, 1979, Dr •. Burch found·cLlimant's condition 
· ~edtcally stationary. He was -deposed and testified that he 
. co~curred with the findings _and opinions of the C~l lahan· : 
Center and. that c'laimant needed medical trca tment only on· -

.· a symptoin~tic basis. :He f~l t _claimant ls .condition hud .wor-c '. 
· sene·d-<1:n·· September 197 8 but indicated· her· svmptoms ·we; re the 
·._s·a~_:as~ be-fore -_;ind- the t~eatment .was .the-sa~e and palliative 

~·in:'.;iia'tUre.·~,-·.-~ ···. , 
•• (. > ' ,· • -~. I• : ,'d: : • . . •, '· 

· ·• · · · Claimant· ·testified that she has a high s¢hool education 
and one·> year· ?f ~ollege c::ourse wor~ in special. education_. 

·she: c·ur,rently suffers from upper anq .'lower back:_ pain~- She· 
tEfstified·::she.had'not really been:.employed since·the-injur.y 
b;ut does babysit for her sister and also delivers ne_wspape"is. 

_.··c;1ai!riant' has been _actively seeking __ employment. At the -time 
. ·of' the _hearing,· claimant was' on- no• medication . . · -: '," .:·.: < \ .- ·: _· .. ; . . . . ' . . ... _.- ' . . . - _. . .. . . 
.... · · _- _The· .Referee found _claimant was• not entitled to any_ .add1- . 
.. . tion~:i-:\c6mpe·risa tion '·.for. tempoiary .·total -di sablli ty. , )le further 

·, . :/mi'rid, cla:iinant was, eri_ti t le·d ·_to. a ·_gr,;ater __ a~ard ·. for _ unschedt...l'e_d . 
· disabi-J:ity·.-·.-.c1a•imant was ·now·precluded'frorn.heavy work.and::·· 

.. > ~ould. _orily -perfor.m·, based on··the :·medical· repor's-s, · 1igh:t. to 
. rnediuin-:_work .' ... Claimant was en titled .. to 30\\ unscheduled _dis a-. 
bi'li ty to '·compens'ate. her ·for her loss of. wage. earning capacity 

· frc:m·. "t:his· ind.us trial injury. · 
.. •- " ' . ·- . 

. : BOARD· .ON DE. NOVO. REVIEW 

The Board, after de novo review; would modify the ·order:· 
of the Referee. 

The Callahan Center found claim.ant• s·:·imp·._,/i.rment slight 
al though sh~ - is now limited to iigh t to medium work-. Dr. 
Anderson' rated claimant's impairment as mild due to pain with 
no. objective evidence of any physical impairment._ The claim:.. 
ant has had- no hospitalizations, no sur~jeries, takes no medi­
cation·,·. is young with an average intelligence and a·high: 
school·. education .. Therefore, the Board-concludes claimant 
would be.compensated for the residuals of this industrial in-

_.j ury, _by· an award of 20 % • · 
-585-

 ubsequently, claimant was placed in an authorized pro­
gram of vocational rehabilitation in accounting but after one
year's participation claimant quit due to back pain. Her file
was closed on  eptember 15, 1978.

On November '3, ^ 1978 , Dr.  pady examined claimant., and re- ;
ported; that she was'5'6" and weighed 210 pounds being 90
pounds overweight. He made no diagnosis • and reconrnended no
treatment. •

#

A Determination Order, dated' December 4, 1978, granted
claimant compensation for temporary total' disability through.
 eptember 15 , 1978 and an award of 32° for, 10% unscheduled
low back disability. g

. , , On July 10, 1979, Dr., Burch found ’claimant's condition
medically stationary. He was -deposed and testified that he
.concurred with the findings and opinions of the Callahan'
Center .and .that claimant needed medical treatment only on’ •
a symptomatic basis. He felt- claimant's .condition had.wor •
sened--'in' eptember 1978 but indicated' her • symptoms 'wco rc the 
'.same..as" before'.and• the treatment .was the-same and palliative
..infnature. ' .

J Claimant’ testified that she has a high school education
and ohe'year of college course work in special education.
 he ' currently suffers from upper and .'lower back:, pain.  he'
te'sti fie'd--;she .had ‘ not really been',, employed since ' 'the • in j ury
but .does babysit for her sister and also delivers ne.wspape'fs...
Clainia'ht'-has been actively seeking employment. At the -time
of. the .hearing , ’claimant wa 'on- no • medication’.

y •' ,'.The'.Referee found .claimant was’.not entitled to any..addi-
tipnad-ycompensation ffor • temporary'.total -disability. : '.He further
;,foun'd claimant was entitled to a greater. av/ard -for unscheduled
disabi'iity'.',Claimant was ' now' precluded ' from . heavy work. and,':' "
c'duld .drily-perform, based on "the medical reports', light. to
medium’fwdrkClaimant was entitled, to 30.% unscheduled disa
bility -to''cdmpens’ate, her’-for her loss of-wage ■ earning capacity
from, this' industrial injury.

:BOARD-.ON DE.. NOVO-REVIEW , - ' '.

• , The Board, after de novo review, would modify the order'
of the Referee. •

The Callahan Center found claimant's -impairment slight
although she-is now limited to light to medium- work-. Dr.
Anderson'rated -claimant' s impairment as mild di.ie to -pain with
no objective evidence of any physical impairment.. The claim­
ant has had-no hospitalizations, no surgeries, -takes no medi­
cation’,, is young with an average intelligence and a'high:
school education. Therefore, the Board•concludes claimant
would be compensated for the residuals of this industrial in-
-jury,by-an award of 20%.

• -585-
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'ORDER 

T~~ ·Order of the Referee, dated Dece,nber 21, 1979, 1s mod­
. ified . 

. ' 
..... Claimant is hereby ~1ranted an award of 64" for 2J'l unsched­

uled· tow_ back disability;_ This award is in lieu of al 1 pri~r 
· · awards granted. 

l ' !, 

·.· Th~· remainder of the Referee's order is affirrrecL 

WCB CASE NO. 79-2233 

PA..~SY E. BORCK, CLAIMANT 
Harold W.' Adams, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 
Cross-request by Claimant · 

July 3, 1980 

. · The employer. seeks Board review of that portion of the 
R~feree's order which granted clain0nt additional compen­
sation for. a tota 1 o £ 112 ° for 35% un scheduled disability~ 
The ,employer contends the ?,ward is e:..;cessive. Claimant cross­
appeals contending that she is permanently and totally dis­
abled. 

FACTS 

The Board finds the facts recited in the Referee 1 s 
Opinion and Order .are correct and adopts them. 1'\ copy of the 
Referee's Opinion and Order is attached to this order. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, modifies the Refer6e's 
order. The medical evidence indicates that claimant's loss 
of function was minimal. Claimant was drawing unemployment 
compensation and did not participat~ in any vocational re­
habilitation. She failed to show a willingness to return to 
the labor fore~. The other evidence indicates clamiant is 
56 years old, with an eighth grade education. Her work exper­
ience has been primarily kitchen and nurse's.aide work in 
hospitals and nursing homes. 

The Referee found that based on all the evidence claim­
ant was entitled to an award of additional compensation 
equal to 112 ° for· 35% unscheduled disability for her low 
back injury. 

-586-

‘ORDER • • , ... '

Trte 'Order of the Referee, dated December 21, 1979, is mod
ified. ; . ■

‘1.. Claimant is hereby granted an award of 64° for 201 unsched
uled. low back disability. This award is in lieu of all prior
aw.ards granted. ' • .

The ■ remainder of the Referee's order is affirmed.

m

.. . ' WCB CA E NO. 79-2233 July 3, 1980

PAN Y E. BORCK, CLAIMANT
Harold W: Adams, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer’s Attys.
Request for Review by Employer
Cross-request by Claimant

■’The employer.seeks Board review of that portion of the
Referee's order which granted claimant additional compen
sation for, a total of 112° for 35% unscheduled disability.
The .employer contends the award is excessive. Claimant cross
appeals contending that she is permanently and totally dis
abled.

FACT 
The Board finds the facts recited in the Referee's

Opinion and Order are correct and adopts them. A copy of the
Referee's Opinion and Order is attached to this order.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The medical evidence indicates that claimant's loss 
of function was minimal.' Claimant was drawing unemployment
compensation and did not participate' in any vocational re
habilitation.  he failed to show a willingness to return to
the labor force. The other evidence indicates clamiant is
56 years old, with an eighth grade education. Her work exper
ience has been primarily kitchen and nurse’s.aide work in
hospitals and nursing homes.

The Referee found that based on all the evidence claim;-
ant was entitled to an award of additional compensation
equal to 112° for 35% unscheduled disability for her low
back injury.

-586-

#

' 

­

- . ­

' 

­

­
­

■ 

­

­

. 



          
          
          
         
 

 

        

           
          

       

       

   
  

 

  
   

    
   
  

          
        

           
 

         
          
         

Board finds, based on all. the evidence, thc1 t clai~ant 
is entitled to an a~ard of compensation· equal tb 64° for 
20% unscheduled disability for her back injury. Thjs is in 

: . lieu of all previous awards for unscheduled disability for 
this injury. 

ORDER 

The Referee's order,-dated August 16, 1979, is modified. 

Claiwant is h~reby awarded compensation equal to 
20% unscheduled disability· for ner.back injury .. This 
bf all previous awards for .unscheduled disability. 

The remainder of the Referee's order is affirrred. 

WCB CASE NO.. 79-5423 
WCB CASE NO.· 79-9248-E 

LEONARD COBB, CLAIMANT 
Edwin Nutbrown, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Robe'rts, Employer's Attys. 
Order of Dismissal 

July.3, 1980 

6 4 ° for 
is in lieu 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by Aetna Life & Casualty, and said request for review now 

.having been w~thdrawn, 

'IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law. 

-587-

# The Board finds, based on all the evidence, that claimant
is entitled to an award of compensation equal to 64° for
20% unscheduled disability for her back injury. This is in
lieu of all previous awards for unscheduled disability for
this injury.

■ ORDER

The Referee's order, dated August 16, 1979, is modified.

1 ■ Claimant is hereby awarded compensation equal to 64° for
20% unscheduled disability for Ker back injury. This is. in lieu 

‘ of all previous awards for unscheduled disability.

The remainder of the Referee's order is affirmed.

#

WCB CA E NO.,
WCB CA E NO.

79-5423
79-9248-E

July.3, 1980

LEONARD COBB, CLAIMAfJT
Edwin Nutbrown, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter
by Aetna Life & Casualty, and said request for review now
having been withdrawn,

IT I THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the
order of the Referee is final by operation of law.

m
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CLAIM NO. D3632 · ·.:ruiy 3, 19so .. 

KEITH GUBRUD, CLAIMANT 
SAIF, Legal Services, Defense A~ty. 
Own Motion Order 

" ', ~--~•It ... ' '!° i •. 

On J a.imary 2 8, 19 7 4, clairrant sustained a compensable. 
injury to his back. His claim was initially· ·closed and his 
aggravation.rights have expired. 

Dr.· John Serbu, in February 19.75, perforrred a myelogram 
~hich re~ealed a deforrni ty at the L4-5 l~vel. It was decided 
to treat claimant.with conservative care. 

On June 9, 1980, Dr. Serbu reported that claimant had 
again developed acute low• back discomfort with ratherimarked 

.lumbar scoliosis. He reported there was a mild left sacro­
iliac radiation. Dr. Serbu opined that claimant again had 
an acute mechanical low back strain. He indicated there was 
no good evidence of a truly herniated disc. Dr. Serbu rec­
ommended this claim be reopened and prescribed complete bed 
rest for claimant .. ·He indicated that claimant would even-

. tually receive outpatient physiotherapy at Oakway Spa and. 
would be using pain pills and Tranxene. 

The State Accident Insurance Fund, on June 24, 1980, ad­
vised the Board it would not oppose an 'Own Motion Order 
r~opening this claim as of.June 9, 1980 for time loss veri­
fied by claimant's treating physician. 

The Board,·· after reviewing the evidence in this case, 
finds that claimant's claim should be reopened as of June 9, 
1980 for payment of compensation and other benefits to which 
he is entitled pursuant to the Oregon Workers' Compensation 
law.and until his claim is closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

CLAIM NO. EC 76074 

JAMES HANSEN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination · 

July 3, 1980 

Claimant sustained a compensable injury to his.right 
leg, right wrist and skull on May 26; 1967 when, while 

-working as a roofer, he fell through a roof. The claim.was 
first closed on May 22, 1970 with an award equal to· 29 ° for 
unscheduled disability~ 44 ° for the right arm and 40 ° for 
the right foot. 
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July 3., 1 80., CLAIM NO. D3632 ,
KEITH GUBRUD, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On January 28, 1 74, clairant sustained a compensable,
injury to his back. His claim was initially closed and his
aggravation rights have expired. • •

Dr. John Serbu, in February 1 .75, performed a myelogram
which revealed a deformity at the L4-5 level. It was, decided
to treat claimant .with conservative care.

On June  , 1 80, Dr. Serbu reported that claimant had
again developed acute low back discomfort with rather[marked
.lumbar scoliosis. He reported there was a mild left sacro­
iliac radiation. Dr. Serbu opined that claimant again had
an acute mechanical low back strain. He indicated there was
no good evidence of a truly herniated disc. Dr. Serbu rec­
ommended this claim be reopened and prescribed complete bed
rest for claimant. He indicated that claimant would even­
tually receive outpatient physiotherapy at Oakway Spa and.
would be using pain pills and Tranxene.

The State Accident Insurance Fund, on June 24, 1 80, ad­
vised the Board it would not oppose an Own Motion Order
reopening this claim as of,June  , 1 80 for time loss veri­
fied by claimant’s treating physician.

The Board,-after reviewing the evidence in this case,
finds that claimant’s claim should be reopened as of June  ,
1 80 for payment of compensation and other benefits to which
he is entitled pursuant to the Oregon Workers' Compensation
law.and until his claim is closed pursuant to ORS 656.278.

IT I  O ORDERED. •

#

July 3, 1 80CLAIM NO. EC 76074
JAME HAN EN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his.right
leg, right wrist and skull on May 26, 1 67 when, while
working as a roofer, he fell through a roof. The claim, was
first closed on May 22, 1 70 with an award equal to 2 ° for
unscheduled disability, 44° for the right arm and 40° for
the right foot.
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Claimant Is, claim was reopened by a B~ard Is. Own Motioi:i _ 
I, 

Order, · dated January 9, 19 80, for s u-rgery recommended by Dr. 
, Zimmerman. 

On January 18, 19 80, a release of _the transverse carpal 
ligament of the -right upper extremity was performed by Dr. 
Zimmerman.· Claimant's- condition-improved satisfactorily and 
h~ was able t6 return to work-on F~bruaiy 18, 1986. In Dr~ 
Zimmerman's March 26 report he indicated claimant's hand had 
improved to its preoperative status. 

On April 2 3, 19 80, the Sta_te Accident Insurance Fund 
requested a .. det_ermina tion of claimant's current condition. 

· On ,June 18_ the Evalu·ation Di vision of the Workers 1 Compensation 
, Department recommended that claimant be granted compensation 

for temporary total· disability_ from January 16, 1980 through 
February 17, 1980. No additional permanent partial disability 
was indicated. 

The- Board concurs. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from January 16, 19 80 through February 17, 
1980. The record indicates that this award has already been 
paid out by the carrier. 

WCB CASE NO. 79-6058 

REBECCA JENCO, CLAIMANT 
Ringo, Walton, Eves & Gardner, 

. Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

. . 

July 3, 1980 

~-~-----~•-,-~- -- -•-- 0 0 > ••-· -· L O 0 

: ; 

The State Accident Insurance Fund (Fund) seeks review by 
the Board of the order of the Referee which remanded claimant 1 s 
aggravation cla~m- to it for acceptance and payment of all bene­
fits as required by law. 

FACTS 

~laimant was and still is employed by the Welfa~e Division 
as a welfare assi·stance worker. On August 16, 19 76 she was 
making a home visit and a dog ran in front of her Cc;!.using _her 
to t~ip and fall, ·striking her left elbow. 

-589-

m
! Claimant's, claim was reopened by a Board's. Own Motion
■ Orderdated January  , 1 80, for surgery recommended by Dr.
Zimmerman.

On January 18, 1 80, a release of the transverse carpal
ligament of the -right upper extremity was performed by Dr.
Zimmerman.’ Claimant's condition improved satisfactorily and
he was able to return to work■on February 18, 1 80. In Dr.
Zimmerman's March 26 report he indicated claimant's hand had
improved to its preoperative status.

On April 23, 1 80, the State Accident Insurance Fund
requested a ..determination of claimant's current condition.
On June 18, the Evaluation Division of the Workers' Compensation
Department recommended that claimant be granted compensation
for temporary total disability,from January 16, 1 80 through
February 17, 1 80. No additional permanent partial disability
was indicated.

The Board concurs.

#
ORDER

Claimant is hereby granted compensation for temporary
total disability from January 16, 1 80 through February 17,.
1 80. The record indicates that this award has already been
paid out by the carrier.

WCB CASE NO. 7 -6058
REBECCA JENCO, CLAIMANT
Ringo, VJalton, Eves & Gardner,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

July 3, 1 80

■ The State Accident Insurance Fund (Fund) seeks review by
the Board of the order of the Referee which remanded claimant's
aggravation claim to it for acceptance and payment of all bene­
fits as required by law. ,
FACTS

Claimant was and still is employed by the Welfare Division
as a welfare assistance worker. On August 16, 1 76 she was
making a home visit and a dog ran in front of her causing her
to trip and fall,•striking her left elbow.

-589-
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.. 'The diagnosis was . ~' spra\~fo'f:.--tiie·:,;)eft: elbow. ana·\c-i~ys" .. ;;r".: . : ~- ·-: ;;,::\':;'. 
of the left w_rist were normal;' x.:..:.·rays·_~cif. the left elbow 'showed A\ ,l 

a- vertical fracture·. ·· · ·· - · - ,<.-. V 

On june 14, 1977, Dr. Neumann, an orthopedic surgeon~ per­
formed a ~eft elbow arthrogram which was normal. In December 
1977, EMG's were performed and indicated borderline slowing of 

.,: . nerve and action potential across the· carpal tunnel. The diag­
. nosis was early carpal tunnel syndrome. The ulnar nerve showed 

. ·. >:some ·abnormality_ but no finding o·f denervation. , -

Claimant had returned to work on October 18,1976. 

Dr. Ellison reported on November 9~ 1977 a diagnosis was 
ulnar neuropa thy with the : site unknown;· · He recommended. EMG 
and·nerve coriductlon studies. 

i . 
On May 31, ·1978, Dr. Neu~ann-•inrjic;ted claimant's condition 

was medically stationary with residual permanent partial_dis-

,. 

t.' 

·ability.·· , 

{\. Determination Order, dated July 5, 19 7 8, _ granted· claimant 
an award.of 5% loss of the.left arm. On_ December 19, 1978, a 
stipulation was entered ;Lnto whi·ch granted c lairnant-· an award of 
48° for-15% unscheduled disability.in lieu-of that awarded by the 
Determination Order. 

On· Apri 1 9, 19 79, _Dr.· Neumann recommended carpal . tunnel re­
lease surgery and sought au_thoriza_tion from the Fund. 

On June 11, 1979, Dr. Raaf reported that. claimant 1 s complaints 
· upon ~xamination were ( 1) pain of the entire ·left arm~ shoulder, 
hand and base of fingers; ( 2) shooting pain of .·the left thumb, 
weakn·ess of the left hand, burni'ng sensation in the muscles of 
the left elbow; and (3) upon extension of the left wrist, burning_ 
sensation in the dorsal surface.of the wrist. Dr. Ra~f felt that 

.clinically claimant did not have an.entrapment syndrome of the 
left· arm: -The Adsons test for thorac.ic outlet syndrome was neg-

·:·ative. ·.Claimant's hand complaints were not confined to areas 
innervated by either.median ~r ulnai n~rves but were widespread. 
The doctor found a large furictional- element as indicated by· 
clinical inconsistencies. Dr. Raaf opined.that even if claim­
ant did have carpal tunnel syndrome he found no relationship 

·of that condition to her injury .. He felt surgery was in order but 
· sine~ claimant was. working she should continue to ·do so. 

.Orf.June 21, 1979, a denial of claimant's aggravati~n.c~aim 
was· fssued by_ the Fund. 

· · EMG and nerve conduction studies were again performed on 
June ._4·_ and Dr. Kennedy ·found no :•evidence of carpa 1 _tunnel· syn­
drane ·nor· left_ arm entrapment. Dr. -Raaf felt this suppor_ted his 

: . opinic~m. ·· _· @ · 
, .. -.-----· ... 

·. ·1 . 

> 

I '. ! 
I 
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' ':^e diagnosis was a- sprainy.of’tHe‘‘.ieft elbow and''x-rays''
.of the left wrist were normal; x-rays-of- the left elbow 'showed
a-vertical fracture'. ’

* ' >'

On June 14, 1 77, Dr. Neumann, an orthopedic surgeon, per­
formed a left elbow arthrogram which was normal. In December
1 77, EMG's were performed and indicated borderline slowing of
nerve and action potential across the'carpal tunnel. The diag­
nosis was early carpal tunnel syndrome. The ulnar nerve.showed
some abnormality, but no finding of denervation.

Claimant had returned to work on October 18,1 76.
Dr. Ellison reported.on November  , 1 77 a diagnosis was

ulnar neuropathy with the ;site.unknown. He recommended EMG
and nerve conduction studies.

On May 31, 1 78, Dr. Neumann-indicated claimant's condition
was medically stationary with residual permanent partial.dis­
ability . - .....

^ Determination Order, dated July 5, 1 78, granted claimant
an award of 5% loss of the left arm. On. December 1 , 1 78 , a
stipulation was entered into which granted claimant an award of
48® for 15% unscheduled disability.in lieu of that awarded by the
Determination Order..

On April  , 1 7 ,.Dr. Neumann recommended carpal . tunnel re­
lease surgery and sought authorization from the Fund.

On June 11, 1 7 , Dr. Raaf reported that claimant's complaints
upon examination were (1) pain of the entire left arm, shoulder,
hand and base of fingers; (2) shooting pain of .-the left thumb,
weakness of the left hand, burning sensation in the muscles of
the left elbow; and (3) upon extension of the left wrist, burning
sensation in the dorsal surface of the wrist. Dr. Raaf felt that
clinically claimant did not have an.entrapment syndrome of the
left arml The Adsons test for thoracic outlet syndrome was neg­
ative. -Claimant's hand complaints were not confined to areas
innervated by either median or ulnar, nerves but were widespread.
The doctor found a large functional element as indicated by
clinical inconsistencies. Dr. Raaf opined that even if claim­
ant did have carpal tunnel syndrome he found no relationship
of that condition to her injury. . He felt surgery was in order but
since claimant was working she should continue to do so.

.On June 21, 1 7 , a denial of claimant's aggravation.claim
was issued by, the Fund. 

EMG and nerve conduction studies were again performed on
June -4'.and Dr. Kennedy-found no evidence of carpal tunnel syn­
drome'nor left arm entrapment. Dr. Raaf felt this supported his
opinion. •
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October 8, 1979, Dr .. Neu~inn r~ported that Dr. Knox's 
interpretation of the EMG studies showed carpal tunnel syndrome 
and old injury to the ulnar rierve. He found Dr. Knox's findirig of 
a definite delay in the median nerve through the carpal tunnel 
contrary to the findings of Dr. Raaf. 

On November 26., 1979, Dr. Knox reported that he had con­
ducted the EMG and nerve conduction studies on claimant on· 
April 7, 1979 and they were largely within normal limits ex~ 
cept for very. rninima_l slow~ng distally over the left median 

.---~- ~ ~~ --- T - - • • • 

' nerve below the wrist. He did not concur with Dr. Raaf's 
conclusions. However, he did not know if claim.ant's ccindi tion 
was related to the injury or not as he did not carry out a 
complete history and physical examination. Claimant did have 
very mild and/or early carpal tunnel syndrome. 

The Referee found claim.ant had proved a worsened conai-. 
tion and remanded claimant's aggravation claim to the Fund 

·for acceptance and payment of benefits. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, would modify the order 
of the Referee. 

The Board concurs that claimant has proved a worsened 
condition and her aggravation claim should be remanded to the 
Fund. However, the Board finds that claimant.1 s claim should· 
not be reopened until she is hospitalized for the recommended 
surgery. 

ORDER 

The order of the Referee, dated January 7, 1980, ·.is·hereby 
modified. 

Claimant's ciaim for aggravation is hereby remanded to 
the Fund with corrmencement of compensation for temporary total 
disability as of the date of hospitalization for the recommended 
surgery. 

Claimant's attorn~y is hereby granted as a reasonable attor­
ney's fee a sum equal to $200, payable by the Puna. 

-591-

_ 0^ October 8, 1 7 , Dr. Neumann reported that Dr. Knox's
interpretation of the EMG studies showed carpal tunnel syndrome
and old injury to the ulnar nerve. He found Dr. Knox's finding of
a definite delay in the median nerve through the carpal tunnel
contrary to the findings of Dr. Raaf.

On November 26 , 1 7 , Dr.. Knox reported that he had con­
ducted the EMG and nerve conduction studies on claimant on
April 7, 1 7 and they were largely within normal limits ex-
cept for very, minimal slowing distally over the left median

r ’nerve below the wrist. He did not concur with Dr. Raaf's
conclusions. However, he did not know if claimant's condition
was related to the injury or not as he did not carry out a
complete history and physical examination. Claimant did have
very mild and/or early carpal tunnel syndrome.

The Referee found claimant had proved a worsened condi­
tion and remanded claimant's aggravation claim to the Fund
for acceptance and payment of benefits.
BOARD ON DE NOVO REVIEW

The Board, after de novo review, would modify the order
of the Referee.

4^ The Board concurs that claimant has proved a worsened
condition and her aggravation claim should be remanded to the
Fund. However, the Board finds that claimant,'s claim should
not be reopened until she is hospitalized for the recommended
surgery.
ORDER

The order of the Referee, dated January 7,.1 80, is hereby
modified.

Claimant's claim for aggravation is hereby remanded to
the Fund with commencement of compensation for temporary total
disability as of the date of hospitalization for the recommended
surgery.

Claimant's attorney is hereby granted as a reasonable attor­
ney's fee a sum equal to $200, payable by the Fund.
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CASE NO. 79-7493 

MARY PANGBUR..~, CLAIMANT 
Garland, Karpstein & Verhulst, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 

July 3, 1980 

r---- ..... . 

,-- <---· 

'' 

Claimant seeks ·Board review of that portion of the Ref­
eree's order which granted her an award of 16° for 5% uns~hed­
uled disability for her low back injury and affirmed d denial 
letter, dated September 21, 1979. Claimant contends that the 
extent of disability was not.an issue at the hearing and the 
Referee erred in making that determination. ClaiIT~nt also 
contends that she worked six day weeks and that temporary total 
disability should have been paid based on a six-day work week. 
Claimant further contends that penalties and attorney fees shoulrl 
be awarded due to unreasonable closure by the employer. 

FACTS 

The Board finds the facts recited in the Referee's Opinion 
and Order are correct and adopts them. A copy of the Referee's 
Opinion and Order is attached to this order. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Referee's 
order. The issue of extent of disability was not before the 
Referee at hearing, therefore, it was not proper for him to 
consider in his order. The award granted to claimant for 
permanent partial disability equal to 16° for 5% unscheduled 
low back disability and attorney fees is reversed. 

The Board concludes that claimant was correctly compen­
sated for time loss by the Referee's Opinion and Order. The 
Board does not find any evidence in the record 'that indicates 
penal ties and attorney fees should be paid for unrc;asonable 
closure of this claim. The Board further finds the evidence 
submitted.by claimant as documentation for a six-day work 
week, as a basis ror compensation is iriadequate. Therefore, 
the Board affirms the five-day work week as a basis for com­
puting time loss benefits. 

ORDER 

·The award of 16 ° for ·s% unscheduled disability for claim­
ant's low back injury and attorney fees are reversed. The 
Referee's order in all other respects is affirmed. 

I ··----------.. ---- ------------
! 
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WCB CASE NO. 7 -74 3
MARY PANGBURN, CLAIMANT
Garland, Karpstein & Verhulst,•
Claimant's Attys.

Lang, Klein, Wolf, Smith, Griffith
& Hallmark, Employer's Attys.

Request for Review by Claimant

July 3, 1 80 #
Claimant seeks ’Board review of that portion of the Ref­

eree's order which granted her an award of 16° for 5% unsched­
uled disability for her low back.injury and affirmed a denial
letter, dated September 21, 1 7 . Claimant contends that the
extent of disability was not.an issue at the hearing and the
Referee erred in making that■determination. Claimant also
contends that she worked six day weeks and that temporary total
disability should have been paid based on a six-day work week.
Claimant further contends that penalties and attorney fees should
be awarded due to unreasonable closure by the employer.
FACTS

The Board finds the facts recited in the Referee's Opinion
and Order are correct and adopts them. A copy of the Referee's
Opinion and Order is attached to this order.
BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. The issue of extent of disability was not before the
Referee at hearing, therefore, it was not proper for him to
consider in his order. The award granted to claimant for
permanent partial disability equal to 16° for 5% unscheduled
low back disability and attorney fees is reversed.

The Board concludes that claimant was correctly compen­
sated for time loss by the Referee's Opinion and Order.- The
Board does not find any evidence in the record that indicates
penalties and attorney fees should be paid for unreasonable
closure of this claim. The Board further finds the evidence
submitted.by claimant as documentation for a six-day work
week, as a basis for compensation - is inadequate. Therefore,
the Board affirms the five-day work week as a basis for com­
puting time loss benefits.
ORDER

The award of 16° for 5% unscheduled disability for claim­
ant's low back injury and attorney fees are reversed. The
Referee's order in all other respects is affirmed.

m
-592-



      

  
    

 
     

   
   

         
        
         

        
         

          
 

        
             

          
       

         
         
         

          
          

           
          

        
       

            
          

           
            

            
           

            
          

           
          

       
       

           
        

        
           

    
       
        

      
   

CASE NO. 78-8513 

ALLEN SIMS, CLAIMANT 
Oljon~ Hittle, Gardner & Evans, 

Claimant's Attys. 
Lang,. Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Atty. 
Request for· Review by Employer 

July 3, 1980 

~-~--�--•-·--- --· -- ---- ~ 

1 The emp layer seeks Board review of the Referee I s order 

' ' 

that granted claimant an award of additional compensation 
equal to 64° for 20% .unscheduled permanent partial disability 
based on loss of earning capacity. Claimant had previously 
been granted an award of compensation for 5% unscheduled dis­
abili'ty for his low back. The employer con tends this award 
is excessive. 

FACTS 

Clainant, 37 years old, sustained a compensable injury 
to his low back on July 29, 1977 when he twisted the wrong way 
while placing tie wires on finished bundles of steel. Dr. 
Schiller diagnosed an acute lumbar intervertebral disc injury . 

. Dr. Fax reported claimant was placed:on bed rest after the 
injury and· then released to return to work on September ·12, 
1977., Claimant was seen for a closing examination and at 
that tirre had only occasional pain. Dr. Fax reported that 
claimant injured his l9w back again when a focr-by-four piece 

,of wood, used to push the steel, broke causing claimant to 
jerk forward. Claimant was taken to the hospital and admitted 
by the' emergency room doctor. Claimant subsequently received 
physical therapy and was fitted to a back.brace. 

"----·- --- . ·-·--· -·-------•--·-·-· . 

On July 11, 19 78, Dr. Fax admitted claimant to the hos­
pital with a diagnosis of acute low back strain superimposed 

:, on old chronic strain. Earlier that day while at his dentist 
claimant had a flare up of low back symptoms and was unable 
to get out of the dental chair without. a great deal· of 
difficulty. Later that day when he had reported to Dr. Fax•s· 
-office he was barely able to walk and had to leave in a wheel 

· chair. Claimant was admitted to the \hospital for traction and 
on July 18, 1978 an EMG test was performed by Dr. Stolzberg. 
He reported a normal EMG and the clinical examination showed 
no.evidence of radiculopathy. Dr. Fax 1 s discharge .sum~ary 
stated that no. neurologica~ abnormalities were found; no my~l­
ogram was don_e because claimant claims •he had an allerqy. to 
the intervenous pyelogram dye. Claimant. -was. fitted with a 
transcutaneous nerve stimulator and rel~·ased from the hospital 

1• on Ju~y 20_~ 1978. Dr. Fax· released .him_ '.~o'.r modified work on · 
August ·1, 197 8. \ 

-: ' A Determination· Order, date·d October\ 23, 1978, a.warded 
claimant temporary total disa,bi li ty '.plus 5\% unscheduled low 

·-· -·-·-··--_p_a9~ .dis ab_i 1 i ty_. 
-59_3;-____ _ 
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WCB CA E NO. 78-8513 July 3, 1980

ALLEN  IM , CLAIMANT
Olson, Kittle, Gardner & Evans,

Claimant*s Attys.
Lang,. Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's order
that granted claimant an award of additional compensation
equal to 64° for 20% ,unscheduled permanent partial- disability
based on loss of earning capacity. Claimant had previously
been granted an award of compensation for 5% unscheduled dis­
ability for his low back. The employer contends this award
is excessive.

m

FACT 

Claimant, 37 years old, sustained a compensable injury
to his low back on July 29, 1977 when.he twisted the wrong way
while placing tie wires on finished bundles of steel. Dr.
 chiller diagnosed an acute lumbar intervertebral disc injury.

.Dr. Fax reported claimant was placed-on bed rest after the
injury and then released to return to work on  eptember 12,
1977., Claimant was seen for a closing examination and at 
that time had only occasional pain. Dr. Fax reported that
claimant injured his low back again when a four-by-four piece
of wood, used to push the steel, broke causing claimant to
jerk forward. Claimant was taken to the hospital and admitted
by the emergency room doctor. Claimant subsequently received
physical therapy and was fitted to a back,brace.

On July 11, 1978, Dr. Fax admitted claimant to the hos- •
pital with a diagnosis of acute low back strain superimposed
on old chronic strain. Earlier that day while at his dentist
claimant had a flare up of low back symptoms and was unable
to get out of the dental chair without, a great deal of
difficulty. Later that day when he had. reported to Dr. Fax's
■office he was barely able to walk and had to leave in a wheel
chair. Claimant was admitted to the 'hospital for traction and
on July 18, 1978 an EMG test was performed by Dr.  tolzberg.
He reported a normal EMG and the clinical examination showed
no.evidence of radiculopathy. Dr. Fax's discharge summary
stated.that no. neurological abnormalities were found; no myel­
ogram was done because claimant claims 'he had an allergy, to
the intervenous pyelogram dye. Claimant was fitted with a
transcutaneous nerve stimulator and released from the hospital
on July 20 , 1978. Dr. Fax released him for modified work on.
August 1, 197 8. \

A Determination Order, dated October^23, 1978, awarded
claimant temporary total disability plus 5^% unscheduled low
back disability. . ' | '
• . ' -59.3-
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March 8, 19 7 9, Dr. Hoda examined clairrunt. H·e rec­
ommended another EMG <?-nd a myelogram "if he [claimant:; wants 

··to". Dr. Hoda told claimant that unless he found "something''.· 
he would n_ot "continue treatment" . 

On May 7, 1979, Dr. Hoda reported the EMG was nonna-1. 
He found nothing objective to indicate that claimant had a 
seiious injury. He found the ·only substantiation for any 
diagnosis ~as claimant's continuing symptoms. 

Dr. Hoda reported on May 14, 1979 that claimant had 
lifted a high pressure washer on his truck. When he jumped 
off the truck he felt pain in the right side of his back; 
claimant was unable to straighten up. Dr. Hoda diagnose·a. a mus­
cle strain. 

Approximately one year after Dr. Fax last examined claim­
ant he did a closing examination and reported on_ July 18, 1979 
that claimant continued to get muscle spasms on the right side of 

.his back and intermittent pain down the back of the right leg .. 
Claimant was stationary and the claim should be closed. He 
rated claimant's disability as mild to moderate and suggested 
clairrian:,t should continue fairly light work . 

.On October 1, 1979, Dr .. Coletti examined the· claimant 
and reported there was a chronic recurr.ence of symptoms· with 
no evidence ·of any neurologic dysfunction or preforamin_al -
compression n~rnropathy. He believed cla.imant to be permanently 
disabled and "can't -lift over 50 pounds". . He recommenced no 
sustained stooping, bending, or lifting, but recommendeo nq 
further treatment. · 

The Referee, after reviewing the evidence, found that. 
claimant was better equipp~d than many workers to earn a liv­
ing and concluded that claimant was entitled to 25% unscheduled 
disabili'ty. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo. review, would modify the Referee's. 
order. The ~laimant is now 37 years old and has two years of. 
college. We agree with th~ Ref~ree in ihat "with his age, ed~­
cation, experience and_ motivation, he is better equipped than 
many workers to earn a living". 

The Board finds that the preponderance ·of the medical evi­
dence does not support an award of 25% unscheduled disability. 
Claimant received palliative treatment for his subjective com­
plaints. There were no objective findings in the record that 
substantiated claimant's complaints. There was no myelogram 
or surgery involved. Dr .. Fax rated claimant 1 s disability as · 
mild to moderate. Dr. Coletti reported that there was a chronic 

________ !:~~u:rr:ence of symptoms and that claimant was "permanently dis-
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On March 8, 1979, Dr. Hoda examined claimant. He rec­
ommended another EMG and a myelogram "if he [claimant] wants
to". Dr. Hoda told claimant that unless he found "something"
he would not "continue treatment".

On May 7, 1979, Dr. Hoda reported the EMG was normal.
He found nothing objective to indicate that claimant had a
serious injury. He found the only substantiation for any
diagnosis was claimant's continuing symptoms.

Dr. Hoda reported on May 14, 1979 that claimant had
lifted a high pressure- washer on his truck. When he jumped
off the truck he felt pain in the right side of his back;

#

claimant was unable to straighten up.
cle strain.

Dr. Hoda diagnosed, a mus-

Approximately one year after Dr. Fax last examined claim­
ant he did a closing examination and reported on July 18, 1979 
that claimant continued to get muscle spasms on the right side of
his back and intermittent pain down the back of the right leg.
Claimant was stationary and the claim should be closed. He
rated claimant's disability as mild to moderate and suggested
claimant should continue fairly light work.

.On October 1, 1979, Dr. Coletti examined the- claimant
and reported there was a chronic recurrence of symptoms with
no evidence of any neurologic dysfunction or preforaminal
compression neuropathy. He believed claimant to be permanently
disabled and "can't -lift over 50 pounds". .He recommended no
sustained stooping, bending, or lifting, but recommended no
further treatment.

The Referee, after reviewing the evidence, found that .
claimant was better equipped than many workers to earn a liv­
ing and concluded that claimant was entitled to 25% unscheduled
disability.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, would modify the Referee's
order. The claimant is now 37 years old and has two years of-
college. We agree with the Referee in that "with his age, edu­
cation, experience and motivation, he is better equipped than
many workers to earn a living".

The Board finds that the preponderance of the medical evi­
dence does not support an award of 25% unscheduled disability.
Claimant received palliative treatment for his subjective com­
plaints. There were no objective findings in the record that
substantiated claimant's complaints. There was no myelogram
or surgery involved. Dr.. Fax rated claimant's disability as
mild to moderate. Dr. Coletti reported that there was a chronic
recurrence of symptoms and that claimant was "permanently dis­

-594-

. 

• 

• 



         
           
   

          
           

         
          

            
     

 

          

           
         
          

        

   

    
     
     
  

  

       
         
          

 

        
           
         

I ' 
" I ·r· ... , 
1i ' 

• .. 

abled". He recommended no further t,reatment and that claimant 
couldn't lift over 50 pounds or do work that required sustaiped 
stooping, bending, or lifting. 

Therefore, based on all the evidence in this case, the 
Board finds claimant has not proved by a preponderance·of the 
evidence that he is entitled to 25% unscheduled disabi~ity. 
Hc:Mever-, based on the same evidence, the Board finds claimant 
is entitled to an award of compensation equal to 48° for 15% 
unsche4uled disability for his low back injury. 

ORDER · 

The order of the Referee, dated December 13, 1979, is mod­
ified • 

. Claimant is hereby granted-an award equal to 48° for. 
~ 15% unscheduled disability for his low back injury.. This 
award is in lieu of the unscheduled award granted by the 
Referee •·s order which, in all other re_spects, is affirmed. 

WCB CASE NO. 77-5741 

DALE R. THENNES, CLAIMANT 
Allan H •. Coons, Claimant's Atty. 
Keith D. Skelton, Employer's Atty. 
Order of Dismissal 

July 3, 1980 

A cross-request for review, having been duly filed with 
the Workers' Compensation Board in the above entitled matter 
by the claimant, and said cross-request for review now having 
been withdrawn, 

IT IS THEREFORE ORDERED that the cross-request for re­
view ~ow pending before the Board is hereby dismissed and the 
order of ·the Referee .±s final by operation of law. 
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m
abled". He recommended no further treatment and that claimant
couldn't lift over 50 pounds or do work that required sustained
stooping, bending, or lifting.

Therefore, based on all the evidence in this case, the
Board finds claimant has not proved by a preponderance of the
evidence that he is entitled to 25% unscheduled disability.
Hcwever, based on the same evidence, the Board finds claimant
is entitled to an award of compensation equal to 48° for 15%
unscheduled disability for his low back injury.

ORDER

The
ified.

order of the Referee, dated December 13, 1979, is mod-

. Claimant is hereby granted an award equal to 48° for,
15% unscheduled disability for his low back injury. This
award is in lieu of the unscheduled award granted by the
Referee's order which, in all other respects, is affirmed.

# WCB CA E NO. 77-5741

DALE R. THENNE , CLAIMANT
Allan H.- Coons, Claimant's Atty.
Keith D.  kelton, Employer's Atty.
Order of Dismissal

July 3, 1980

A cross-request for review, having been duly filed with
the Workers' Compensation Board in the above entitled matter
by the claimant, and said cross-request for review now having
been withdrawn,

IT I THEREFORE ORDERED that the cross-request for re­
view now pending before the Board is hereby dismissed and the
order of the Referee is final by operation of law.

#
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NO. C 275380 

MONICA BISHOP, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order & Determination 

Julv 8, 1980 

On March 25, 1 1980, claimant requested the Board E:::'<.ercise 
its own motion jurisdiction and reopen her claim for'an 
injury sustained on October 25, 1970. Claimant's aggravation 
rights have expired. On April 3, 1980, the Board acknowledged 
claimant's_ request for O¼T, rnotion relief and asked Dr .. 
Slocum to furnish it with copies of any pertinent medical 
reports he might have. 

Medical reports were forwarded to the Board which 
indicated claimant underwent an excision of the patellar 
fragment of the right knee on February 21, 1980 by Dr. 
Slocum. On March 24, 1980, Dr. Slocum indicated there was 
no question that claimant's surge0J was t~e result of her 
19 70 industrial injury and he recomrr.ended that the claim be 

-reopened. On June 9, 1980, Dr. Donald C. Jones reported 
claimant had mild tenderness over the patellar tendon but 

.she had full range of motion of the knee. He found her 
condition medically stationary and released her to full time 
work. 

The Board, after thorough consideration of the evidence 
before it, concludes that claimant has proved a worsening of 
her condition and her claim should be reopened. Claimant is 
entitled to temporary total disability compensation from 
February 21, 1980 through June 9, 1980, less tirr,e worked. 
The Board finds that she has suffered no· perwanent i:r1pairmen t 
as a result of her present condition and no award is granted 
therefor. 

IT IS SO ORDERED. 

-596-
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CLAIM NO C 275380 Julv 8, 1980

MONICA BI HOP, CI^IMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order & Determination

On March 25, '1980 , claimant requested the Board exercise
its own motion jurisdiction and reopen her claim for'an

■ injury sustained on October 25 , 1970. Claimant's aggravation
rights have expired. On April 3, 1980, the Board acknowledged
claimant's, request for own motion relief and asked Dr.
 locum to furnish it with copies of any pertinent medical
reports he might have.

Medical reports were forwarded to the Board which
indicated claimant underv/ent an excision of the patellar
fragment of the right knee on February 21, 1980 by Dr.
 locum. On March 24, 1980, Dr.  locum indicated there was
no question that claimant's surgery was the result of her
1970 industrial injury and he recommended that the claim be
-reopened. On June 9, 1980, Dr. Donald C. Jones reported
claimant had mild tenderness over the patellar tendon but
■she had full range of motion of the knee. He found her
condition medically stationary and released her to full tim,e
work.

The Board, after thorough consideration of the evidence
!'before it, concludes that claimant has proved a worsening of
'■ her condition and her claim should be reopened. Claimant is
entitled to temporary total disability compensation from
February 21, 1980 through June 9 , 1980 , less time w’orked.
The Board finds that she has suffered no•permanent impairment
as a result of her present condition and no award is granted
therefor.

IT I  O ORDERED.

%
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CLAIM NO. C 274740 

HAROLD W. BREWER, CLAI:MANT 
Charles Burt, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order · 

July 8, · 1980 

Claimant sustained a compensable injury on .October 7, 
1970. Because claimant's aggravation rights have expired, 
the State Accident Insurance Fund forwarded medical :·::ports 
to the Board for· its consideration of" clairr.ant' s claim undc,r 
its own motion jurisdiction. · The Fund indicated it opposed·· 
reopening the claim because there was no evidence o(.~~ 

·objective wor~ening of claimant's condition since the last 
award of compensation. 

Dr. Robert S. Dow, in his February 18, 1980 repbr.t,- ., 
stated claimant wished to have his claim reopened in or-aer 

,to try a course of treatment with a transcutaneous nerve· 
stimulator. Dr. Do~ based his reguest·for reopening on 
increased abnormal neurological findings and in~rea~ed_pain. 

On June 2, 1980, the Orthop21edic Consultant,;:;· felt 
claimant was medically stationary and his. condit•i\:m· was 
basically unchanged since the closure in 19 7 4 . . · . They ·fe 1 t 
clairnan t would benefit from a trial with a trans cut~ne0us· 
nerve stimulator. The award of 100 % unschedule*d ~'isa'bili ty 
for injury t_o the neck was considered to be appropriate·~ 

The Board, aft~r thorough consideration oi-~he evidence 
before it, concludes that a trial period with· a transcutaneous 
nerve·stimulator could be r,rovided under.the .provisions of 
ORS 656.245. There is no evidence that cl~imant'~-·condition 

_has worsened since the last arrangement or award of compensa-· 
tion and the Board concludes that claimant's request for own 
motion relief should be denied at this time. 

IT IS SO ORDERED. 

� ·-~-

. '. 
-597-
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HAROLD W. BREWER, CLAIMANT
Charles Burt, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. C 274740 July 8, 1980

Claimant sustained' a compensabie. injury on .October 7,
1970. Because claimant's aggravation rights have expired,
the  tate Accident Insurance Fund forwarded medical reports
to the Board ■ for•its consideration of' claimant's claim under
its own motion jurisdiction. The Fund indicated it opposed"
reopening the claim because there was no evidence of .'an:
•objective worsening of claimant's condition since the last •-
award of compensation. ^

Dr. Robert  . Dow, in his February 18, 1980 repbrt,* *
stated claimant wished to have his claim .reopened in 6-rder .
•to try a course of treatment with a transcutaneous nerve
stimulator. Dr., Dow based his request-for reopening on
increased abnormal neurological findings, and increased.pain.

On June 2 , 1980 , the Orthopaedic ConsultantP; felt'
claimant was medically stationary and his.condition- was
basically unchanged since the closure in 19 74. . They feIt
claimant would benefit from a trial with a transcutaneous-
nerve stimulator. The award of 100% unscheduled'gisability '
for'injury to the neck was considered to be appropriate.

The Board, after thorough consideration of^he evidence
-before it, concludes that a trial period with- a transcutaneous
nerve stimulator could be provided under'the .provisions of
OR 656.245. There is no evidence that claimant's "condition
has worsened since the last arrangement or award of compensa-'
tion and the Board concludes that claimant's request for own
motion relief should be denied at this time.

IT I  O ORDERED. •'
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WCB CASE NO. 78-3017 

RALPH EMERSON, CLAIMANT 
Pozzi, Wi~son,/Atchison, Kahn 

· & O' I/{arr !.-,(,?laimant' s A ttys. 
Sc hwp;,;~, W~/-11.amson, Wyatt , Moore 

,.'.,"""RoberJ~, Employer's Attys. 

July 8, 1980 

/

,..,-•;~·der On/Re~and . 

Tl].d Board, having now re·ceived the Judgment and !'-:undate 
.,, . of the Court of Appeals, i~sued Jun~ 1~, 1980, in the Jbove 

,,/ entitled matter, and in compliance therewith, orders as fol­
lows: 

The or·der of the No:::-kers' Compensation I3o<Jrd, c~iltc-d Auer 
ust 15, 197~, is hereby withdrawn and held for naught, and 

The order of the Refe.re·e, dated <January 4, 1979, is hereby 
reinstated and the same hereby adopted as the Board or~er 
here.in. 

The petitioner, Rulph Emerson, shall recover from R12s pon­
derit, costs and disbursements in the Court o.f Appeals in thE.~ 
amount of $205, and in the further sum of $1,500 as atlorney's 
fees on appeal to said Court, all as ordered and manduted by 

-the Court of Appeals. 

In addition~ the petitiorier, Ralph Emerson, shall recover 
from Respondent the sum of $300 as attorney's fees on .:.ippeal 

_____ to _the __ Board. 

WCB CASE ·NO. 80-2683 

ROBERT A. FROST, CLAIMANT 
Frank w. Mowry, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
own Motion Order 

July 8, 1980 

On May 8, 1980, claimant, by and through his uttorney, 
requested the 3oard exercise its own motion jurisdiction and 
reopen his claim for an injury sustained on July 18,-1970. 
Claimant's claim was initially closed on.October 27, 1972 
and hi-s aggravation rights have expired. Since the date of 
his injury, claimant has experienced exacerbations of pain­
ful symptoms in his right shoulder and arm. Conservative 
treatment helped considerably until around January 19, 1980 
when.claimant's symptoms increased and he became temporarily 
totally disabled. Attached to c~aimant's request were 
Jnedi9al __ repo_r:ts in support of his petition. 
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■- WCB CA E NO. 78-3017

RALPH EMER ON, CLAIMANT
Pozzi, W.vlson,/Atchison, Kahn

' & O'I/.^ry ,y^C'laimant' s Attys.

July 8, 1980

 c ?;’a, W/1iamson,
^y^Roberyj, Employer's

.•■;l*der On Kemand

Wyatt, Moore
Attys.

/
Tho' Board,

the Court of
having now received the 
Appeals, issued June 17

Judgment and Mandate
1980, in the above

en titled
lows :

matter, and in compliance therewith, orders as fol-

The order of the Workers’ Compensation Board, dated Aug­
ust 15, 1979, is hereby withdrawn and held for naught, and

The order of the Referee, dated January 4, 1979, is hereby
reinstated and the same hereby adopted as the Board order
herein.

The petitioner, Ralph Emerson, shall recover from Respon­
dent, costs and disbursements in the Court of Appeals in the 
amount of $205, and in the further sum of $1,500 as attorney's
fees on appeal to said Court, all as ordered and mandated by 
the Court of Appeals.

In addition; the petitioner, Ralph Emerson, shaj.l recover
from Respondent the sum of $300 as attorney's fees on appeal
to the Board.

WCB CA E NO. 80-2683 July 8, 1980

ROBERT A. FRO T, CLAIMANT
Frank W. Mowry, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Own Motion Order

On May 8, 1980, claimant, by and through his attorney,
requested the Board exercise its own motion jurisdiction and
reopen his claim for an injury sustained on July 18, 1970. 
Claimant's claim was initially closed on October 27, 1972
and his aggravation rights have expired.  ince the date of
his injury, claimant has experienced exacerbations of pain­
ful symptoms in his right shoulder and arm. Conservative
treatment helped considerably until around January 19, 1980
when.claimant's symptoms increased and he became temporarily
totally disabled. Attached to claimant's request were
medical reports in support of his petition.
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Karmy, on January 21, 1980, indicated claimant had 
been having increased shoulder and arm pain for the post 
four to six months. He was not sure of the cause of claimant's 
problem but stated he would be disabled for the next three 
weeks. On March 5, 1980, Dr. I<army noted that basically the 
only thing he had to go on was the history claimant related' 
to him of this 1970 injury. He had no reason to disbelieve 
claimant, but ·he did not state unequivocally that claimant's 
present condition was related to the industrial injury. He 
planned only symptomatic treatment ,and hoped claimant would. 
be able to return to ~ork eventually. · 

On June 4, 1980, the Goard asked the.carrier to advise 
the Board of its position with respect to claimant1 s_peti-· 
tion within 20 days. 

On June 2 3, 19 80 ,. the carrier, by and through its 
attorney, advised the Boa:..·d it opposed· the reopening of 
claimant's claim. Because claimant did not seek medic~l 
treatment from 1972 until April 1977, it felt any atteP1pt ~o 
relate claimant's current condition to the 1970 injury would 
be merely guess work. 

On March 24, 1980, claimant requcst~d a henring on the 
issue of his entitlement to treatment under ORS 656.245 for 
his right arm and shou1·aer condition: The Board, after 
thorough considera ti.on of the evidence br~fore it, concludes 
that it would be in the best intere~t bf the parties in­
volved if the own motion request was· consolidated with WCB 
Case No. 80-2683 for a hearing. The issue to be determined 
:Ls whether claimant's current conchtion is related to his 
1970 industrial injury and, if so, whether the matter can be 
handled under the provisions of ORS 656.245 or should be 
reopened for further time loss benefits. The Referee shall 
cause a transcript of ·the hearing to be prepared and for-

·warded to the Board together with his recommendation con­
cerning the own motion request. He shall also enter an 
appealable Opinion and Order with respect to claimant's 
request for hearing of March 24, 1980. It should be noted 
that claimant has requested the matter be set in Portl;:;nd. 
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9
Dr. Karmy, on January  1, 19 80 , indicated claimant, had

been having increased shoulder and arm pain for the past
four to six months. He was not sure of the cause of claimant's
problem but stated he would be disabled for the next three
weeks. On March 5, 1980, Dr. Karmy noted that basically the
only thing he had to go on was the history claimant related’
to him of this 1970 injury. He had no reason to disbelieve
claimant, but he did not state unequivocally that claimant's
present condition was related to the industrial injury. He
planned only symptomatic treatment .and hoped claimant would, 
be able to return to w’ork eventually.

On June 4, 1980, the Board asked the.carrier to advise
the Board of its position with respect to claimant's . peti-'
tion within 20 days. ■ • •

m

On June 23, 1980 ,_ the carrier, by and through its
attorney, advised the Boa.rd it opposed' the reopening of
claimant's claim. Because claimant did not seek medical
treatment from 1972 until April 1977, it felt any attempt to
relate claimant's current condition to the 1970 injury would
be merely guess work.

On March 24, 1980, claimant requested a hearing on the
issue of his entitlement to treatment under OR 656.245,for
his right arm and shoul'der condition. The Board, after
thorough consideration of the evidence before it, concludes
that it would be in the best intei'est of the parties in­
volved if the own motion request was'consolidated with WCB
Case No. 80-2683 for a hearing. The issue to be determined
-i.s whether claimant's current condition is related to his
1970 industrial injury and, if so, v/hether the matter can be
handled under the provisions of OR 656.245 or should be 
reopened for further time loss benefits. The Referee shall
cause a transcript of ‘the hearing to be prepared and for­
warded to the Board together with his recommendation con­
cerning the own motion request. He shall also enter an
appealable Opinion and Order with respect to claiman*’'
request for hearing of March 24, 1980. It should be
that claimant has requested the matter be set

s
noted

in Portland.

-599-



   

   
     
     
    

  

   
    

   

     
      
    

         
          
        

    
         
         

             
           
           
          

         
         
          

         

      
           
          
           

       

      
      

  
   

       
       

         
          

         
        
         

            
         

 

  
     

 
  
 
 
  

          

CASE NO. 78-7347 

DARRELL GREEN, CLAir-"1:'\NT 
Jerrv E. Gastineau, Claimant's Attv. 
SAIF: Legal Services, Defense Atty: 
Request for Review by the SAIF 

July 8, 1980 

The State Accident Ins u ranee Fui~d ( FL,nd) seeks BocJrc'. 
re,:iew of the RefereG' s order which remandec"i the c.lairn to 
Fund for acceptance and awarded claimant's cJ 't t.:orne?y a :."cc. 

FACTS 

The Board finds the facts recited i:1 the !~ef,.,ccc, 's 
Opi:1ion and OrclGr are: correct one; acopts thc,r.:. ;\ copy of: t:1-:,;:-
Referee's Opi:1ion anri Order is a ttachcc: to thi.s or-.!e1:. 

BOl\KD ON OE i::OVO REVIE~1i 

The Baard, after de nova revie¼, reverses the Rcf0ree's 
order. The medical evidence i:1 the record indicates c:aima:1t 
had a prior neck and back injUD' in 1975 when he was worki~~ 
as a logqer in California. There is co n~c,c:ical <.:::vidcnce ir. 
the record that indicates a new injury occurred c~ A~~ust 4, 
19 7 8. Claimant tes ti£ ied that he was never p..-:d. 1:- f: .~ec f: rom his 
·1975 injury. Dr. Ludwig (D.C.), claimant's only t:~e11tin9 ph~,­
sician, reported claimant had an inherent weakness i:1 the 
dorsal area and it was easily asgravai:ec.. His syrni)t0:r.s were 
the same or similar to that from the 1975 injury. 

Claimant testified that he got stiff aEter wo~kina all 
day on l\ugust 4, 1978 but die: not have a "s?ecif.i.r; inc::.,:en.:" 
that day which ca used the onset of: symptoms. The c.L.1.i.n,an t 
has failed to prove by a preponderance of the G!Vidcnc1:1 that 
a new injury occurred on August 4, 1978. 

Al though the luw does not require a "speci r ic i :1c.1.den t" 
the evidence must show that the condition(s) of ern?lny~ent 
either originally caused or produced ,1 worseninc:I of d,: exi.st­
ing condition so as to r.equi.re r:iedical servicQs or pr-,,,::uce 
disability.. The Board finds the weight o.f. the evide:,c,J ir. 
this case establishes the claimant's condition is ~ot ~he 
result of his work activity with the employer ~erein. We 
find it is rrore likely than not th,:: c.1.a:i.man t on and u-f ter 
August 4, 1978 experienced a manifestation of symptc;r.s of a 
pre-exis tar.t condition. 

The Board reverses the Referee-' s order and a£ fi r;ns the F-..md' s 
denial. 
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WCB CA E NO. 78-7347

DARRELL GREEN, CLAIMANT
Jerry E. Gastineau, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

Julv 8, 1980

The  tate Accicent
review of the Referee's
Fund for acceptance and

FACT 

Insurance Fui'.d (Func) seels Board
order v/hich remanded the claim to
awarded claimant's attornov a fee

:ne

The Board rinds the facts recited in the RePeree's
Opinion and Order are correct and adopts them:. A of the
Referee's Opinion and Order is attached to this or-der.

BOARD ON DE NOVO REVIEW
The Board, after ce novo review, reverses the Referee's

order. The miedical evidence in the record indicates claimant
had a prior neck and back injury in 1975 when he was workinn
as a logger in California. There is no medica], evidence in
the record that indicates a nev.- injury occurreci cn August 4,
197 . Claimant testified that he was never pnir.-fjree [Torn hi
'19 75 injury. Dr. Ludwig (D.C.), claimant's only creating phy­
sician, reported claimant had an inherent weakness in the
dorsal area and it was easily agera-vated. His symptvom.s were
the same or similar to that from the 1975 injury.

Claim.ant testified that he got stiff
day on August 4, 1978 but did not have a "specific
that day which ca-used the onset of syuriptoms. The ;
has failed to prove by a preponderance of the Gividence that
a nev/ injury occurred on Aug-ust 4, 1978.

1 n c 1V :0 n c
; .1 a .1. ma. ri t

specific me
s) of emolnv

u

Although the lav/ does not recjuire a
the evidence must show that the condition
either originally caused or produced a v/ersening of cu:
ing condition so as to require medical services oi: pr>.
disability.- The Boai'd finds the weiglit of the evidenc
this case establishes the claimant's condition is not
res'ult of his work activity with the employer herein,
find it is more likely than not the claimant on and af
August 4 , 1978 experienced a manifestation of symptom,s
pre-existant condition.

ice: it
me n tex is
duce
e in
the
We
terof a

The Board reverses the Referee's order and affii'niS the Fund's
denial.

m
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The Referee's order, dated September 4, 1979, is ceversed 
in its entirety. 

'The State Accident Insurance Fund's denial, dated Aug­
ust 29, 197 8, is affirmed. 

CLAIM NO. C 139608 

CHARLES T. SCHROEDER, CLAIMANT 
SAIF~ Legal Services, Defense Atty. 
Own Motion Determination 

July 8, ·1980 

Claimaz:i.t sustained a compensable injury to his pelvis 
and left elbow on August 7, 19'68. The claim was initially 
closed on March 6, 19~9 and claimant's aggravatio~ ri1hts 

· have expired. · i 

On November 6, 1979, Dr. Fitch recommended that claim-
'ant undergo an arthrotomy of the elbow joint and removal of 
the ossicles in t~e posteri_or portion of "the elbow joint. 
Based on this report, the Board, in its November·27, 1979 
Own Motion Orde-r, reopened claimant's claim as of the date 
he entered Providence Medical Center for the recommended 
surgery. 

On November 15, 19 79, the recommended surgery was 
performed· by Dr. Fitch. Claimant returned to work on Jan­
.uary 7, 1980 .. 1 On May 27, 1980, Dr. Fitch indicated claim­
ant's condition was stationary and no further medical treat­
ment was indicated. 

On· June 3; 19 80, ·the State Accident Insurance Fund 
requested a determination of claimant's current condition. 
On June 18, 1980 the Evaluation Division of the Workers' 
Compensation Department recommended claimant be granted 
additional compensation for temporary total disability from 
November· 14, 1979 through January 6, 1980 and for Febrµary 
4, ·1980, the date claimant had a doctor's appointment. 

The Board concurs in this- recommendation. 

ORDER 

\ Claimant_ is hereby granted compensation for temporary 
total disability from November 14, 1979 through January 6, 
1980 and for February 4, 1980, one day only, less time 
worked. The record indicates claimant has already received 

·--.. __ tlJ.!.~-~?_W.~.r .. Q. . ._t_rom_ the carrier. · ~- · · ~-- · · 
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m
ORDER

The Referee's order, dated  eptember 4, 1979, is reversed
in its entirety. .

'The  tate Accident Insurance Fund's denial, dated Aug­
ust 29, 1978, is affirmed.

m

m

CLAIM NO. C 139608 July 8, 1980

CHARLE T.  CHROEDER, CLAIflANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his pelvis
and left elbow on August 7, 19'6 8. The claim was initially
closed on March 6, 1969 and claimant's aggravation’ rights
have expired. i

On November 6, 1979, Dr. Fitch recommended that claim­
ant undergo an arthrotomy of the elbow joint and removal of
the ossicles in the posterior portion of the elbow joint.
Based on this report, the Board, in its November'27, 1979
Own Motion Order, reopened claimant's claim as of the date
he entered Providence Medical Center for the recommended
surgery.

On November 15, 1979, the recommended surgery was
performed by Dr. Fitch. Claimant returned to work on Jan-
■uary 7, 1980./ On May 27, 1980, Dr. Fitch indicated claim­
ant's condition was stationary and no further medical treat­
ment was indicated.

On June 3, 1980, -the  tate Accident Insurance Fund
requested a determination of claimant's current condition.
On June 18, 1980 the Evaluation Division of the Workers'
Compensation Department recommended claimant be granted
additional compensation for temporary total disability from
November' 14, 1979 through January 6, 1980 and for February
4, 1980, the date claimant had a doctor's appointment.

The Board concurs in thi 'recommendation.

ORDER
\ Claimant is hereby granted compensation for temporary

total disability from November 14, 1979 through January 6,
1980 and for February 4, 1980, one day only, less time
worked. The record indicates claimant has already received
this award from the carrier. ’ ...............
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NO. YC 371697 

MARVIN L. TODD, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 8, 1980 

On May 15, 1980, claimant:, by .::ind throurrh his attoi:ncy, 
requested the Board to exercise its own motion 7 u1--isdi ction 
and reopen his claim for a May 16, 1972 indust::-ial in7ury. 
Claimant's agqravation ricrhts have c:-:pired. G:-1 May 19, 

·1980, the Board advised claimant's attorney thut suppo·:-tinr:i 
documentation vloulcl be necessary before it could act 0;1 

claimant's request. 

On May 23, 1980, two Declical reports were fon~ardcct to 
the Board. On April_ 7, 1980, i-ir. Gc,xy G;oby indicatc,d clo.im-
ant was hospitalized on March 27 because of left lcq swc]l­
·ing, pain and r;eneralizcd thron1.bophlebitis. Claimcrnt ha:;· a 
history of venous and arterial disease and the State Acci­
dent Insurance Fund (Fund) has :)aid medical expenses re.luted 
to his venous disease as it related to an industrial injury 
in 1972. On May 12, 1980, Dr. Goby reported that clairciant's 
industrial injury was one of four contributinq factors to 
his present condition and h•2 could not be unequivocal i.n the 
matter of causal relationship. 

On May 27, 1980, the Boarc1 advisecl tlw F'und of cL-iirn­
ant1s request for own motion relief and asked it to advise 
the Board of its position within 20 days. 

On June 3, 1980, the Fund info~med the Board thGt it 
opposed reopening claimant's clu.im because it f.elt claim­
ant's current problem was not the result of the 1972 indus­
trial injury. 

On June 13, 19 80, claimant' s at.to r.ney r0corr.rw2ncl,2d that. 
the case be referred to the HeaL·inqs Division for the purpose 
of collecting evidence. 

The Board, after thorough consicierati.on of this m~tter, 
concludes that there is reasonable doubt c1s to the causal 
relationship of claimant's condition to his·l972 inc:ustrial 
inJury. The Board finds that it would be in the best in~ 
terests of both parties to re f<~r the matter to its lic',.1r ings 
Division for a hearinq on the issue of whether claimant's 
current conditidn is ~irectly related to claimant's May 16, 
1972 industrial injury. The Referee shall cause a transcript 
of the proceedin9s to be prepared and forwarded to the Board 
along with his recommendc1tion with respect to ·this c.::ise. 
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MARVIN L. TODD, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. YC 371697 July 8, 1980

On May 15 , 1980, clairnanb, by and throu<;ih his atitorncy,
requested the Board to exercise its own motion jurisdiction
and reopen his claim for a May 16, 1972 industrial injury.
Claimant's aggravation rights have expired. On May 19,
'1980, the Board advised claimant's attorney that supporting
documentation would be necessary before it could act on
claimant's request.

On May 23, 1980, two medical reports v;ere forwarded to
the Board, On April_ 7, 1980, Dr. Gary Goby indicated claim
ant was hospitalized on March 27 because of left leg sv.-g1.1-
-ing, pain and generalized throniJDophlebi tis. Claimant nas'a
history of venous and arterial disease and the  tate Acci
dent Insurance Fund (Fund) has paid medical expenses related
to his venous disease as it related to an industrial injury
in 1972'. On May 12, 1980 , Dr. Goby reported that claimant's
industrial injury was one of four contributing factors to
his present condition and he could not be unequivocal in the 
matter of causal relationship.

On May 27, 1980, the Board advised the Fund of claim
ant's request for own motion relief and asked it to advise
the Board of its position within 20 days.

On June 3, 1980, the Fund informed the Board that it
opposed reopening claimant's claim because it felt claim
ant's current problem was not the result of the 1972 indus
trial injury.

On June 13, 1980, claimant's attorney recommended that
the case be referred to the Hearings Division for the purpose
of collecting evidence.

The Board, after thorough consideration of this matter,
concludes that there is reasonable doubt as to the causal
relationship of claimant's condition to his'1972 industrial
injury. The Board finds that it would be in the best in
terests of both parties to refer the matter to its Hearings
Division for a hearing on the issue of whether claimant's
current condition is directly related to claimant's May 16,
1972 industrial injury. The Referee shall cause a transcript
of the proceedings to be prepa^red and forwarded to the Board
along with his recommendation with respect to this case.
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~-JO. 3W-10-0845 

KEITH BARNETT, CLAIMANT 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Own Motion Order 

July 9, 1980 

On February 19, 1980, claimant requested that the Board 
exercise its own motion jurisdiction and reopen his claim 
for an injury sustained 1970. Attacned to his request was :.i 

medical report from Dr. R.D. Cook which indicated claimant's 
condition had worsened. Dr. Cook, after consultation wi tr. 
two other doctors, felt surgery would not be of benefit to 
claimant. 

The carrier, on June 18, 1980, advised the Board that 
it fel~ it would not be appr9priate for the Board to exer­
cise its own motion jurisdiction in this matter. Based on 
Dr. Cook's report, the car.r.ier felt th.::,t thE: only issue was 
the extent of claimant's ·_¢1isabi li ty; additional surger:1 or 
medical treatment were not rec:-:-:-,.-nrnended. Clainant 's claim 
had already gone through a hearing anci the Court of Appeals 
on the issue of extent o~ disability. Attached to the 
carrier's letter was a report from the Orthopaedic ConsuJ.­
tants, dated May 16, 1980. They felt claimant's condition 
was stationary and recommended no further treatment. They 
felt his low back impairment due to the industrial inj~ry 
was·within the severe cutegory. 

The Board, after thorough consideration of the r~cord 
before it, concludes tha·t it would be in the t.est interest 
of the parties involved if the matter were referred to the 
Hearings Division to be set for a hearing. The Referee 
shall determine whether claimant's condition has worsened 
~ince the last award or arrangement of compensation and, if 
so, whether his claim should be reopened for the payment of 

· temporary total disability con~ensacion. At the concl~sion 
of the hearing, the Referee shall cause a transcript of the 
proceeding to be forwarded to the Board together with his 
recommendation in this case. 

-~_9.J-

m CLAIM NO. 3W-10-0845

KEITH BARNETT, CLAIMANT
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer’s Attys.
Own Motion Order

July 9, 1980

February 19, 1980, claimant requested that the Board
its own motion jurisdiction and reopen his claim

1970. Attached to his request was a
R.D. Cook which indicated claimant's
Dr. Cook, after consultation with

surgery would not be of benefit to

On
exercise
for an injury sustained
medical report from Dr.
condition had worsened,
two other doctors, felt
claimant.

m

The carrier, on June 18, 1980, advised the Board that
it felt it would not be appropriate for the Board to exer­
cise its own motion jurisdiction in this matter. Based on
Dr. Cook’s report, the carrier felt that the only issue was
the extent of claimant's disability; additional surgery or
medical treatment were not recommended. Claimant's claim
had already gone through a hearing and the Court of Appeals
on the issue of extent of disability. Attached to the
carrier's letter was a report from the Orthopaedic Consu].-
tants, dated May 16, 1980. They felt claimant's condirion
was stationary and recommended no further treatment. They
felt his low back impairment due to the industrial injury
was-within the severe category.

The Board, after thorough consideration of the record
before it, concludes that it would be in the best interest
of the parties involved if the matter were referred to the
Hearings Division to be set for a hearing. The Referee
shall determine whether claimant's condition has worsened
since the last award or arrangement of compensation and, if 
so, whether his claim should be reopened for the payment of
temporary total disability compensation. At the conclusion
of the hearing, the Referee shall cause a transcript of the 
proceeding to be forwarded to the Board together with his
recommendation in this case.

-603-



   

   
    

  

      
        

 

          
 

 
  

        
       
        

     
 

           
         
         
         

           
          

        
            

           
   

        
        

         
        

       
        

          
 

          
          
           

        
  

          
        

        
     

   

NO. C 385436 

MARIE E. JORDAN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July,9, 1980 

On November 20, 1979, claim,1nt r.cque~;t.tc:d the cLd,r. t:0r· 
her August 2, 1972 back .i,,:'iu1:y be rcupcncc1 tJ11•,:,!cc ~:h0 ;_;;,;.:·,!:d's 
own motion j uri s di ct ion. C.1. ai man t' s LHJ~l r.a vc1 Li on r: i 9h ~s ha c: 
expireo. 

In !"lecember 1979, Dr. Richard Mat.tcr._i_ n,port.:ccl c··:, . .i.ma-:-it: 
hac:. had "proqressive disubilit.y i.-c~!'.z:rable to r,,0:r back". Ile 

. Eel t c la imcm t cou la not pe:rform even l:i.qh t v10:·l;, but cou lc1 
conceivably .if ::.·ctr.::iir:cd, i)cr~onn scdc·nt:Ctt:-/ wo1·r:.. 

Dr. i•1a.tteri, .i.n .'July 1977, n::.-~,01:tcd c~.zii.mont, ai:::::i:: h(:r 
1972 injurv, had uncc~Tnone ,-:i lc:1n;incc.::or.1v ar;cl f11s.i.o:1. CL:1i:71, nt 
' ~ c -f.,. ~ ·' ,1 • • r · - ·i :· l · · r · · t · (- ·· - [' ,t - - t\· · .,. "' - .:, - · · · 1 • · na.o S\.l.L _<_;,.(2,, i'l l,\';,O-d1.Cl21 .. l11,.a1c lJ,\ d ... \.:.:l. ,1..-. ,.,Ul.,1•-:, :- . U0 

felt claimant v,as limitc<·: in her 0r;:p'ioyr:i(~nt cpy·,r!:.<1ni:.1-~s 
because of her aqe and phys:i.cal conc·iit.ion. l:c~ felt (..::1.--iim.:-i,,;_ 
col,ld not be involved in any job rec;·,;i1·:~n,1 st.ocpirH_:, J.5 :"t1r:r_:, 
or bending or that re(1uirGd prolons;cd sittin<:i or st.rnd:;.nq. 
In August 1979, nr . .M;::ittcri pJ.acL?.d claimant in a l{r:rnc:/ 
flexion jacket. He inc:icated clai1:1,0int had cnronic ins,:c1bii.:.ty 
of her lumobs,1cral spine. 

Tr:e O:rthopc1edi.c Consultants, in ,J~;nc 193_0, opii>:Ji, 
after exami.nin9 claimant, hL-,r conc";.ition was st.::~11 str.:.t.i.onar~., 
and recommended no further· treatment.. 'J'hcy dir.l not fc-!el 
claimant's condition had \·,o:cs0ncd. It: wc1s note:::: c J.aL:wn t 
had "c1dvancin9 evidence of diabetes a.,1d/o!~ o.rtQrioscl1?f.'Otic 
disease". It was doubted •,vhether cJ.ainwn t cm.: ld r~: turn to 
gainful employment, but not becc:;,use other low b~1ck condit'_on 
"per se". 

The State i\ccident Insurance l·~unc1, on ifun8 27, :i.9i::O, 
based on this report, arlvised the Board :i.t oppos0c ,:1:-: ()\.,.Tl 

Motion Order reopeninr1 this c1.uim ~;:incc there '.·J.JS no j_ndicu·:.10n 
as to a worsening of.claimant's conditi6n since the last 
arrangement of compensation. 

'l'hc: Board, after rcviewir-:~i this ;::L.l.!:'!, finds no cvJoen·cc· 
claimant's condition has worse1~ed since he.:-- iast i:lrr.:1.;1qi.:~ment 
or award of compensation. 'the cc fore , the Goc1r: c1 d0n :i.cs 
claimant's request for own motion rcli0f. 

IT IS SO ORDERED. 
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CLAIM NO. C 385436 July,9, 1980

MARIE E. JORDAN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On November 20, 1979, claimant reque^tied
her /August 2, 1972 back in;iury be rcKqvenod uii.

the ciaiiT,
I-'

own motion jurisdiction,
expired.

Clai man t' s acrq ra van tion
o r

: c li ard’
r;iqh Is hac;

In Deceiriber 1979, Dr. i^iehard Mattcri rcqnorced e'b'.imant:
had had "progressive disability referable to her back", 
felt claimant CGuld not perform even light wori;
conceivably if retrained, perform sedentary v/ork.

lie
but could

Dr. Matter!, in July 19 77 , reported claimant, aftn;: hr-r
1972 injury, had underc:one a lamineccony a;;d fusion. Claimunt
had suffered a myocardial, infarction after this svirvi':;rv. Uo
felt claimant was limited in her employment cpV'Ortuni i.ies
because of her age and physical cendj. cic>n, lie !'elt c.'i.aim.an
could not be involved in any joi^ reg'.;iring stoepiru;, ],.iftiru:,
or bending or that required prolonged sitting or standi.ng.
In August 19 79 , Dr. Matter! pl.aced claimant in a I-brmoy
flexion jacket. He indicated claimant had chronic ins rabi ,i ty
of her lumobsacral spine.

The Orthopaedic Consultants, in June 1930 , opin.ed,
after examining claimant, her condition was srill stationary
and .recoinmended no further* treatment. Tliey did not feel
claimant's condition had worsened. It was iiotod claimant
had "advancing ev^idence of diabetes and/or artoriosclerocic
disease". It was doubted wherher claimant could return to
gainful employment, but not because of her low back condit.ion
"per se".

The  tate Accident Insurance l./und, on June 27, 19 30,
based on this report, advised the )3oard it opposed an Own 
Motion Order reopeninq this claim since: there v.-as ;io iridic--i non
as to a worsening of•claimant's condition since the last 
arrangement of compensation.

The Board, after reviewing thi.s file, finds no evJ den'ce
claimant's condition has worsened since her last arrangement
or award of compensation. Therefore, the Board denies
claimant.'s request for own motion relief.

IT I  O ORDERED.

%
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CA3E NO. 

STANLEY PARISH, CLAIMANT 
Bischoff, Murray & Strooband, 

Claimant's Attys. 

79-2782 

SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

July 9, 1980 

A request for review, having been duly filed with the 
Workers' Compensation I3oard in the above entitled mo. t: ter 
by the State Accident Insurance Fund, anc: said request for 
review now having been withdrawn, 

IT 1S THEREFORE ORDERED that the request for .i:e'.·i 0.w 

now pendinq before the Board is herei:>y disrn::.ssed u;·tc. the 
order of the Referee is final by op,"ration of law. 

WCB CASE NO. 79-8369 

ROSE E. PEDERSON, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by Claimant 
Cross-appeal by Employer 

July 9, 1980 

The claimant appeals that portion of the Ref ere(~' s 
order which affirmed the employer's denial of a claim for 
neck injury and the Referee's finding that the matter of 
attorney's fees was moot. 

The employer cross-appeals that portion of the PRferc0's 
order which awarded the claim~nt 32° far 10% oGscheduled 
disability for her low back injury. 

FACTS 

The Board finds the facts recited by the Referee's 
Opinion· and Order are correct and adopts them. A copy of 
the Referee's Opinion Bnd Order is at~ached to this order. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, modifies the Rereree's 
order. We affirm that portion of the Referee's order which 
upheld the employer's denial of compensability of the claim­
ant's neck condition. The preponderance of the medical 
evidence indicates claimant's compensable injury consists of 
a possible muscle strain which caysed pain in the back and 
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# WCB CA E NO. 79-2782

 TANLEY PARI H, CLAIMANT
Bischoff, Murray &  trooband,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty. 
Order of Dismissal

July 9, 1980

m

m

A request for review, having been duly failed with the
Workers' Compensation Board in the above entitled matter
by the  tate Accident Insurance Fund, and said request for
review now having been withdrawn,

IT I THEREFORE ORDERED that the request for te\'iew
now pending before the Board is hereby dismissed a:ic the 
order of the Referee is final by operation of law.

WCB CA E NO. 79-8369 July 9, 1980

RO E E. PEDER ON, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Claimant
Cross-appeal by Employer

The claimant appeals that portion of the Referee's
order which affirmed the employer's denial of a claim for 
neck injury and the Referee's finding that the matter of
attorney's fees was moot.

The employer cross-appeals that portion of the Referee's
order which awarded the claimant 32° for 10% unscheduled
disability for her low back injury.

FACT 

The Board finds the facts recited by the Referee's
Opinion and Order are correct and adopts them. A copy of
the Referee's Opinion -and Order is attached to this order.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, modifies the Referee's
order. We affirm that portion of the Referee's order which
upheld the employer's denial of compensability of the claim­
ant's neck condition. The preponderance of the medical
evidence indicates claimant’s compensable injury consists of
a possible muscle strain which caused pain in the back and
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legs. Concurrent v:i th her back injury, claimant v✓ as 

also suffering from a "flu syndrome" and was examined by 
several doctors. Dr. Cotterell reported claimant had pain 
in both side~ of her back and headaches causing her eye to 

ache. Dr. Bower r'eported claia1ant was complaining of t:iains 
in the back and the legs. Dr. Berkeley was the only physician 
that attributed claimant's neck pain to cervical spondylopathy 
and r~lated it to her employment. The Referee was not 
persuaded that the neck condition is compensable, nor are 
we. Since the Referee approved the employer's denial and _we 
have affirmed that finding we agree with the Referee that 
any consideration of penalties and attorney's fees is rendered 
moot. The Board reverses the Referee's award of 10% unsched-
uled disability for the loss of wage earning capacity and 
restores the last Determination Orde~. The Board finds the 
preponderance of the evidence in this case does not establish 
claimant has suffered a loss of wage earning capacity greuter 
than th·at awarded to her by the Determination Order. Claimant 
has returned to her previous fo~m of employment and is able 
to function well in it with minimal difficulties. The 
preponderance of the medical evidence indicates claimant h~s 
no permanent disability. The Orthopaedic Consultants opined 
that claimant had recovered without any permanent disability. 
Dr. Berkeley concurred with the Orthopaedic Consultants and 

-we find their opinion is consi.stent with the other medical 
evidence and the claimant's work status. 

ORDER 

The Referee's order, dated December 13, 1979, is modified. 

That portion of the Referee's order which granted 
claimant an award equal to 32° for 10% unscheduled disability 
for her back injury and granted claimant's attorney a fee 
out of the increased compensation is reversed a:ic. the Deter­
mination Order, dated October 26, 1979, is reinstated. 

The employer's denial, dated September 18, 1978, is 
· affirmed .. 

Penalties and attorney's .fees are not appropriate and 
none are awarded. 
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the legs. Concurrent v;ith her back injury, claimant v/as
also suffering from a "flu syndrome" and was examined by
several doctors. Dr. Cotterell reported claimant had pain
in both sides of her back and headaches causing her eye to

ache. Dr. Bower reported claimant v;as complaining of pains
in the back and the legs. Dr. Berkeley was the only physician
that attributed claimant's neck pain to cervical spondylopathy
and related it to her employment. The Referee was not
persuaded that the neck condition is compensable, nor are
we.  ince the Referee approved the employer's denial and we
have affirmed that finding we agree with the Referee that
any consideration of penalties and attorney's fees is rendered
moot. The Board reverses the Referee's award of 10% unsched­
uled disability for the loss of wage earning capacity and
restores the last Determination Order. The Board finds the
preponderance of the evidence in this case does not establish
claimant has suffered a loss of wage earning capacity greater
than that awarded to her by the Determination Order. Claimant
has returned to her previous form of employment and is able
to function well in it with minimal difficulties. The
preponderance of the medical evidence indicates claimant has
no permanent disability. The Orthopaedic Consultants opined
that claimant had recovered without any perm.anent disability.
Dr, Berkeley concurred with the Orthopaedic Consultants and
-we find their opinion is consistent with the other medical
evidence and the claimant’s work status.

ORDER
The Referee's order, dated December 13, 1979, is modified.

That portion of the Referee's order which granted
claimant an award,equal to 32° for 10% unscheduled disability
for her back injury and granted claimant's attorney a fee 
out of the increased compensation is reversed and the Deter­
mination Order, dated October 26, 1979, is reinstated.

The employer's denial, dated  eptember 18, 1978, is -
affirmed.

Penalties and attorney's . fees are not appropriate and
none are awarded.

m
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CA-SE NO. 79-9068 

HERBERT SATHER; CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attvs. 
Schwabe, Williamson, Wyatt,-Moore 

& Roberts, Employer's Attys. 
Order of Dismissal 

July 9, 1980 

A request for review and cross-request for review, 
having been duly filed with the· lvorkers I Compensation Board 
in the above entitled matter by ,the claimant and the em­
ployer, respectively, and said request for review and 
cross-request for review now hnving been withtirawn, 

IT IS THEREFORE ORDERED th~t the request for review 
and cross-request for review now pending before the Board 
are hereby dismissed and the o,rder of the Referee is f ina 1 
by operation of law. 

CLAIM NO. C 69382 

ROBERT G. HAINES, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 10, 1980 

On April 20, 1967, claimant sustained c1 ~-.-ompensa0l.e 
injury to his left leg. His claim was initinlly close~ by a 
Determination Order, dated September 18, 19f;8, which granted 
claimant an award of temporary total di sabi 1 i c.y corr,perisa tio:1 
and compensation equal to 20% loss ·of use of his left leg. 
Claimant's a~gravation rights have expired. 

This claim was subsequently reopened, closed and then 
appealed. Claimant has been granted a total award of· compensa­
tion equal to 70 % loss of use of ,the left leg and compensati.on 
equal to 75% unscheduled disability of his low back. 

On May 22, 1980, claimant was hospitalized for pain i~ 
his left lower extremity by Dr. Samuel Scheinberg. Dr. 
Scheinberg reported that claimant had undergone an open 
reduction, osteotomey, and plate fixation of his left t:ibia 
in 1972. Dr. Scheinberg indicated that claimant's complaint 
was that the plate was painful and that there were sev~ral 
prominent areas that represented the screws which were 
causing him considerable discomfort. On May 2 3, 19 80, Dr. 
Scheinberg removed the plate and screws from clairnan-t's left 
tibia. 

-607-
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WCB CA E NO; 79-9068

HERBERT  ATHER> CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order of Dismissal

July 9, 1980

m

m

A request for review and cross-request for review,
having been duly filed with the Workers* Compensation Board
in the above entitled matter by ,the claimant and the em­
ployer, respectively, and said request for review and
cross-request for review now having been withdrawn,

IT I THEREFORE ORDERED that the request for review
and cross-request for review now pending before the .Board 
are hereby dismissed and the order of the Referee is final
by operation, of law. •

CLAIM NO. C 69382 July 10, 1980

ROBE.RT G. HAINE , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On April 20, 1967, claimant sustained a compensable
injury to his left leg. His claim was initially closec by a
Determination Order, dated  eptember 18, 196 8, -which granted
claimant an award of temporary total disability compensation
and compensation equal to 20% loss of use of his left leg.
Claimant's aggravation rights have expired.

This claim, was subsequently reopened, closed and then
appealed. Claimant has been granted a total award of compensa­
tion equal to 70% loss of use of ,the left leg and compensation
equal to 75% unscheduled disability of his low back.

On May 22, 1980 , claimant was hospitalized for pain ir.
his left lower extremity by Dr.  amuel  cheinberg. Dr.
 cheinberg reported that claimant had undergone an open
reduction, osteotomey, and plate fixation of his lefL tibia
in 1972. Dr.  cheinberg indicated that claimant's complaint
was that the plate was painful and that there were several
prominent areas that represented the screws which were
causing him considerable discomfort. On May 23, 1980, Dr.
 cheinberg removed the plate and screws from claimant's left
tibia.
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• \ ·~. ';f·', .'. · ... '. 

The State I-1.ccident Insut·'an'ce'Fund,· ,br.,<June 26, 19UO, 
advised the Board that it wciuld not ·o!Jpose an· Own ,',iotio:-1 
Order reopenin9 this claim for sur9ety thc:1t wcis performed on 
May 23, 1980. 

•• , lj • 

The ·Board, after reviewin~, _tho evidence in thic.; C-:_t(:!, 
concludes that this claim should b(~ rernanC:ied -to .the State 
Accident Insurance Fur_ic1 ,for a'cceptcu1ce ·and payment: o.:: _corr.pecin~ · .. .' 
sation and other benefits to which claimant is entitlccl · · 

' ' 

under. Oregon h'orkers 1 Cornpc'ns:, :.:ion Jciw effective May 
1980, the date he was h-=ist-Jit;:1.l.i.zcd by i~i.-. Scheinbc1-c; 
addi tionul s urgcry, and until close c: put~s uar1 l: to CX<.'-; 

IT Is-so. ORDERED. 

CLAIM NO. C 214818 

RUBY IRVINE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination · 

July 10, 1980· 

'l. 2, 
.--; (._) t- t :-~ \·_;, 
6'":,6.270. 

On· November 1, 1969, c1aim,n'it sust.;·iincd .-, 'co;npl'·11~,1ble· 
inJury to her ricJht shoulder. This cLi'i91 wc1s ciriqi.nc1J Ly··, 
closed by a Determination Order,, ·c1at.ed 1,1i1rd1 :19, · 19·11-, ·"'h{ch 
granted claimar.t an awa:-d of temriorZ.irV~ -tot'al cis.::ibili tv '. 
compensation and an award of com~Jens;tion. 'eq.nal -to 38°. for 
partial loss of the right arm plus 19° for ~erm3nent loss _of 
wage earninq capacity. C lai 1~ar, t I s aqg 1:c:1 vation r if;h ts nave 
expired. 

-Dr. T. L. Miller repartee., on March 19, J.079, c}air;,ant's 
right shoulder periodically disloc21+:ed. He indicat,::-d t~hese _ 
dislocations were related to her 1969 i~j~ry and her disability 
was probably ag gra v·ated d uc to these €' ?i sodes. Cla i rnai: t. 
advised the Board that she had been se6n by Dr. Gcr~lri Lis~c 
who had recommcnde d surge:cy· on the 1: ic:; l1 t; shou l,.1c r to cor-;:ec :_ 
this condition. 

In its order, dated Oct::.obc:- 9, 1979, the 13::-ictrc.:i r:0:c.c1ndz~c, 
this claim to the State 1\ccidt::nt Ir:surance Fund for p,iy:Tten.t 
of compensation as provided by law com1;,e2ncin'-J on the c.::i te·. 
claimant was hospitalized for the rccoIT'.mended surge.Ly and · . 
until closed p~rsuant to ORS 656.278. 

On March 6, 1980, Dr. Geral~ Lisac performed an a~te·rior 
repair of the right shoulder dislocation. Prior to ti1is 
surgery, ctaimant was hospitalized on March 4, 1986 by- Dr .. 
-Lisac. 

-608-

The  tate Accident Insurance Fund/ .'or.; June 26 , 15 80 ,
advised the Board that it would not oppose-an Own Motion
Order reopeninq this claim for surgery that was ]:)erformed on
May 23, 1980.

The Board, after reviewing _the evidence in this f:..ie,
concludes that this claim should be remanded -to .the  tate.-.
Accident Insurance Fund for acceptance 'and payment; of compen­
sation and other benefits to v;hich claimant is entitled '

under Oregon Workers’ Comjjcnsa uion law effective May
1980, the date he was•hospitali zed by Cr.  cheinberg
additional surgery, and until closed pursuant to OR 

IT I "  O. ORDERED.

22,
'or the 
656.278

CLAIM NO. C 214818 July 10, 1980

RUBY IRVINE, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination ■

On November 1, 1969, c;Uiimant sustained a' compcinsable
in.jury to her right shoulder. Thi ' claim- Was originally’ ;
closed by a Determination Order’, 'dated March--19 , ' 19 71', -which
gran ted claimant an award of temporary--total • disabi li ty
compensation and an award of compensation, "eq.ual - to 38° for
partial loss of the right arm plus 19° for permanent loss .of
wage earning capacity. Claimant's aggravation rights nave
expired.

•Dr. T. L. Miller reported, on March 19, 1979, claimant’s
right shoulder periodically dislocated. He indicated these
dislocations v/ere related to her 1969 injury and'her disability
was probably aggrav'ated due to these episodes. Claimar.t.
advised the Board that she had been se'en by Dr. Gerald Lisac
who had recommended surgery- on the rights shoulder to cor-rcc::
this condition. • . .'

In its order, dated October 9 , 19 79 , the Board rremandeu
this claim to the  tate Accident Insurance Fund for p.iyrrient
of compensation as provided by law' comi:,encing on the date',
claimant was hospitalized for the .rocommencec surgery and • .
until closed pursuant to OR 656.278. . - g

On March 6, 1980, Dr. Gerald Lisac performed an anterior
repair of the right shoulder dislocation. Prior to this
surgery, claimant was hospitalized on March 4, 1980 b;/ Dr...
-Lisac. - •

-608“
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May 1980, Dr. Lisac reported that he had examined 
claimant on April 22 and she ,,,13s hc1vinq no prohlerns. !:e 
reported that there was a small discolor-.-1tior1 from o ~ubcu:.. 
taneous stitch in the central oortion· of the wound. E0 

reported that claimant was sch~duled for an a?pointmcnt on 
May 6, 1980, however, she cancelled that appointment and did 
not reschedule an additional appointment. 

On May 27, 1980, the State Accident Insurance Fund 
advised the claimant that if she was having difficulty with 
her injury she should be examined by her doctor so that he 
could submit a report. In its letter, it indicated that if 
c la.iman t did not reply within two weeks f ram the cia te of 
that letter, it would assume that she had ~ecovered to th~ 
point where her physical condition was the same ·as it was 
before she was injured. It advised her that it would take 
steps to close her claim. 

On June. S, 19 80, the State Accident Ins ura.nce Fund 
requested a determination of claimant's disability. The 
Evaluation Division of the Workers' Compensation Department, 
on June 27, 1980, recommended claim closure ,::ind that claimant 
be granted additional t~mporary total disability compensation 
from March 4, 1980 through May 6, 1980, but no additional 
pe~manent partial disability award beyond that previocsly 
granted. 

The Board concurs with this recommendation. 

ORO.C::R 

Claimant is hereby granted an award of additional 
temporary total disability compensation from ~~rch 4, 1980 
through .May 6, 19 80, less ti,me worked. 

CLAIM NO. B53-148609 

WILLIAM L. JONES, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 10, 1980 

.on May 7, 1972, claimant suffered a compc:-iscb1e .:..nj':..iry 
to his back. This claim was initially closed on l,i.:0cs t 2, 
1974 by a ·Determination Order. : Claimant I s agqr.:..vation 
rights have· expired. Part of claimant's treat.ment L,r this 
injury consisted of a larninectomy. 

-609-
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In May 1980, Dr. Lisac reported that he had examined

claimant on April 22 and she was having no problems. He 
reported that there was a small discoloration from a subcu­
taneous stitch in the central portion' of the wound. He
reported that claimant was scheduled for an appointment on
May 6, 1980, however, she cancelled that appointment and did
not reschedule an additional appointment.

On May 27, 1980, the  tate Accident Insurance Fund
advised the claimant that if she was having difficulty with
her injury she should be examined by her do'ctor so that he
could submit a report. In its letter, it indicated that if
claimant did not reply within two weeks from the date of 
that letter, it would assume that she had recovered to the
point where her physical condition was the same as it was
before she was injured. It advised her that it would take
steps to close her claim.

On June. 5, 1980 , the  tate Accident Insurance Fund
requested a determination of claimant's disability. The
Evaluation Division of the Workers’ Compensation Department,
on June 27, 1980, recommended claim closure and that claimant
be granted additional temporary total disability compensation
from March 4, 1980 through May 6, 1980, but no additional
permanent partial disability award beyond that previously'
granted.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted an award of additional
temporary total disability compensation from March 4, 1980
through May 6, 1980, less time worked.

July 10, 1980CLAIM NO. B53-148609

WILLIAM L. JONE , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On May 7, 1972, claimant suffered a compensable injury
to his back. This claim was initially closed on August 2,
1974 by a 'Determination Order. i Claimant's aggravation
rights have expired. Part of claimant's treatment for this
injury consisted of a laminectomy.

-609-



          
             
         
    

        
           
           

          
       
           

        
          

           
          

           
          

        
         

            
     

         
         

        

         
          

         
     

   

      

    
   

 
    
     

        
           

        

I 
In March 1980, Dr. Stanley Young reported cl3~~nt had 

begun to have iJ. recurrence of :i.eft hip anc leq pain :: '.'C 
weeks previously after performing a fairly he2vy jot l~f . 
moving heavy timbers. 

On April 2i:,, 1980, Dr. Hobert L\,,thurs_t r0porti:C:i :L;_.,im­
ant had been doins well aft.1c,1~ i1is oriqinul surrjGry, o:il ::.housr:1 
he had had an acute c:wcerbation of his condition ir, l'J76. 
Claimant had undergone 2 myelograrn on April 22, 19BG ~hich 
was interpreted us normal. CJ.aiman t was hos pi t.:1li zed fr-on~ 
April 17 to April 25, 1980 fo::: treatment 0£ severe b,1c~ pain. 

Dr. Young, in June 1980, reported claimant's hospitalizatio. 
in April 19 80 was for the rccu 1-rencc of low back pair:, 
radiating into the left hip and .left leg without i..HlY s;_)8citi.c 
injury or t::-:-awna, but from p2rforrni,1g fairly heavy wor]-: in 
the mill after his job was ch2.nc;ec1. !le felt this cuL,:-cnt. 
episode was similar to the one which had occcrrcd in \976. 
Dr. Young felt. both w-e re re lated to cli:liman t Is "status 
postlurnbar laminectomy". It was his feelin0 clo.i;.1a.r-jt did not 
·suffer a new injury per se, but had a continuation of ~he 
previous process and exacerbation of it. 

The Doard, after revicwinq all the cvic"lcnce bcfnc,; :Lt, 
concludes that the April 1980 incident is =elotcd to clain­
ant's original injury and the :i:-esidu:i.ls from it. Thoc·--.:fore, 

the. Board, under its O\•m ,-notion jtn-isc1.'cction, orci~rs !:h.:.s 
claim reopened effective l\pri1 17, 19ECJ for ;:;ayr;1cnt of 
compensation and other benefits prbvided for by lnw o~a 
until closed pursuDnt to ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 

ROBERTA I. NAYLOR, CLAIM.ANT 
Doblie, Bischoff & Murray, 

Claimant's Attys. 

79-5828 

SAIF, Legal Services, Defense Atty, 
Request for Review by the SAIF 

July 10, 1980 

The s·tate /\ccident .T.nsl,rance ?u:1c."i (Funci) seeks .:.-cviev.' 
by the i~oard of the order of -'..:he Heferee whicl-: ~Jrant1.::c: 
claimant 48° for ~5% loss ot che ri9ht ar~. 

I 

-610-

In March 19 80 , Dr.  tanley Younc; reported clananr. had 
begun to have a recurrence of: left hip and leg pain !: '/e
vjeeks previously after performing a :^airly heavy job cl
moving heavy timbers. ' '

On April 24, 1980, Dr. Robert ibithurst reportivd claim
ant had been doing well after his oricjinal surgery, .iul though
he had had an acute c:<acGrbation of his condition in 1976.
Claimant had undergone a myelogram on April 22, 1960 which
was interpreted as normal. C.laimant was hospitalized from 
April 17 to April 25, 1980 for treatment of severe back pain.

Dr. Young, in June 1980, reported claimant's hospitalizatio.
in April 1980 was for the recurrence of low back ,
radiating into the left hip and left leg without any specific
injury or trauma, but from performing fairly heavy work in
the mill after his job w'as changed. He felt this current-
episode was similar to the one which had occurred in 1976.
Dr. Young felt,both were related to claimant's "status
postlumbar laminectomy". It was his feeling claimant did not
'suffer a new injury per se, but had a continuation of r.he
previous process and exacerbation of it.

The Board, after reviewing all the evidence before it,
concludes that the April 1980 incident is related to claim
ant’s original injury and the residuals f;i:om it. Therefore,

the Board, under its own motion jurisdiction, orders this
claim reopened effective April 17, 1989 for payment o ;■
compensation and other benefits provided for by lav/ and
until closed pursuant to OR 656.278.

IT I  O ORDERED.

#

WCB CA E NO. 79-5828 July 10, 1980

ROBERTA I. NAYLOR, CLAIMANT
Doblie, Bischoff & Murray,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Acci.dent lnsi.ijrar.ee riind (Func) seeks rcvievr
by the Board of the order of the Referee which granted
claimant 48*^ for 25% loss of che riciht arm.

-610-
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Claimant, .:hen 29 yea.rs of age, was employed as D wait-; 
ress for Vinara Inn and on August 10, 1977 filed a claim for 
an injury suffererl on July 25, 1977 when she bumped her right 
arm on a walk in uoor. On thL: claim form the employer reportcc3 
the next morning (,July 26, 1977} claimant f12ll in the oath 
tub with all her weight on her right arm and -claimant told them 
that "finished it off". 

Dr. Monson diasnosed contusion of the right elbm,'. On 
September 23, 1977, De Monson indicated that it was irn!_)Ossiole 
to tell how much of the injury and complaints were due to the 
injury at work or to the ·slipping in the tub. Claimant sub­
sequently developed a radial-humeral bursitis and also perio-
sti tis of the medial P.oir:hondyle. On October 11, 19 77, Dl:.' 
Monson released claimant for her regular work. 

On January 20, 1978, Dr. Monson reported that the epi­
condy li tis of the cla irnant' s right elbow L)(':rs is ts but she ,vas 
slowly progressi ve1y setting better. C1a imant was wod;.inq 
and getting along but with some pain and discomfort. 

On July 6, 1978, Dr." Young, after examination, rCjX)rted 
that he concurred.with the diagnosis of chronic right tennis 
elbow or lateral epicondylitis. They discussed treat.ment 
alternatives including sursery, and claimant indicated she 
would like to avoid that if at all possible_. 

A chart note of December 11, 1978 indicates clairna.,t was 
only mildly symptomatic and had no significant disability 
and required no further treatment. 

A Determination Order; dated January 22, 1979, ~Jranted 
claimant compensation for temporary total disability, .less 
time worked. 

On January 22, 1979, Dr. Young reported that simple twist· 
ing of claimant's arm on some simple activity would re-exacer­
bate her symptoms and now her pain has increased. Because of 
this, Dr. Young now recommended surgery. 

On Pebruary 13, 197~, Dr. Young ·performed a Bosworth 
lateral release of the right elbow. On M.:irch 26, 1979, Dr. 
Young released claimant·to her regular work. 

~ 

On May 3, 1979, Dr. Young reported claima~t was b3ck at 
work doing well. She indicated she was completely ielieved . 
of pain she had prior to surgery but still had occ~sion~J 
tenderness if the elbow was stressed. Dr. Young felt claim­
ant was fully recovered with no disability.· 

A Determination Order, dated May 2_9, 1979, granted claim­
ant additional comper:isation for temporary total disability 
only. 

-611-

#
FACT 

Claimant, nhen 29 years of age, was employed as a wait-:
ress for Vinara Inn and on August 10, 1977 filed a claim for
an inju,ry suffered on July 25, 1977 when she bumped her right
arm on a walk in uoor. On the claim form the employer reported
the next morning {July 26, 1977) claimant fell in the oath
tub with .all her weight on her right arm and -claimant told them
that "finished it off".

Dr. Monson diagnosed contusion of the right elbow. On

m

 eptember 23, 1977, Dr. Monson indicated that
to tell how much of the injury and complaints
injury at work or to the slipping in the tub.
sequently developed a radial-humeral bursitis
stitis of the medial ODichondyie. On October
Monson released claimant for her regular work.

it was impossible
were due to the
Claimant sub-

and also perio-
11 , 19 77, Dr.'

On January 20, 1978, Dr. Monson reported that the epi­
condylitis of the claimant's right elbow persists but she was
slowly progressively getting better. Claimant was working
and getting along but with some pain and discomfort.

On July 6 , 19 78 , Dr.’ Young, after examination, rciX)rted
that he concurred,with the diagnosis of chronic righc tennis
elbow or lateral epicondylitis. They discussed trearment
alternatives including surgery, and claimant indicated she
would like to avoid that .if at all possible.

A chart note of December 11, 1978 indicates claimant v;as
only mildly symptomatic and had no significant disability
and required no further treatment.

A Determination Order, dated January 22, 1979, granted
claimant compensation for temporary total disability, less
time worked.

On January 22 , 1979 , Dr. Young reported that simple tv/ist-
ing of claimant's arm on some simple activity would re-exacer-
bate her syirptoms and now her pain has increased. Because of
this, Dr. Young now recommended surgery.

On February 13 , 1979 , Dr. Young 'performed a Bosworth
lateral release of the right elbow. On March 26, 1979, Dr.
Young relea.sed claimant to her regular work.

On May 3, 1979, Dr. Young reported claimant was back at 
work doing well.  he indicated she was completely relieved -
of pain she had prior to surgery but still had occasional
tenderness if the elbow was stressed. Dr. Young felt claim­
ant was fully recovered with no disability.

A
A Determination Order, dated May 29, 1979, granted claim­

ant additional compensation for temporary total disability
only.

-611-
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Dr. Young, in a chart note dated'· Ju1,y · ·13, ·19 7 9, reported 
·claimant I s elbow was considerably worse. · Clcriniant had at­
tempted work as a cocktail waitress plus putting up jam and 
the chart note indicates that this was- toq. m1:,1_ch activity for 
her. 

The Referee found that claimant's /right arm condition 
adversely affects her ability ·to return to her regular work as• 
she has difficulty lifting and carrying heavy ite·ms and also 
with any activity which requires pushing and pulling motions. 
He concluded claimant had scheduled disubility and granted 
her 25% loss of the right arm. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, would· reverse the order 
of the Referee . 

The Board· finds that the medical evide_nce does not s 1=1p­
port a finding that claimant has any loss of function to her 
right arm. Dr. Young found her fully recovered with no dis­
ability. 

ORDER 

The order of the Referee, dated December 19, 1979, 
versed. 

is re:-

The Determination Order~ dated May 29, 1979, is hereby 
affirmed in its entirety. 

CLAIM NO. D53-114115 

RAYMOND A. RICHARDSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 10, 1980 

On October 12, 1966, claimant sustained a compensable 
injury to his right lower ext re mi ty. This injury was di a_gnosed · 
as a displaced fracture of the right ankle with abrasions 
and contusions to the foot and lo~er leg and a fracture of 
theproximal phalanx, right fifth toe. The fractured ankle 
was surgically repaired. The claim was initially closed by 
an order, dated November 13, 1968, which granted clair::iant ar. 
award of temporary total disability compensation and compensa­
tion equal to 20% permanent partial disability of the right 
foot. Claimant's aggravation rights have expired. 

-612-
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Dr. Young, in a chart note dated"July‘13, 1979, reported
claimant’s elbow was considerably worse. Claimant had at­
tempted work as a cocktail waitress plus putting up jam and
the chart note indicates that this was-top-much activity for
her.

The Referee found that claimant's/right arm condition
adversely affects her ability to return to her regular work as
she has difficulty lifting and carrying heavy items aiid also
with any activity which requires pushing and pulling raotiohs .
He concluded claimant had scheduled disability and granted
her 25% loss of the right arm.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, would' reverse the order
of the Referee.

The Board finds that the medical evidence does not sup­
port a finding that claimant has any loss of function to her
right arm. Dr. Young found her fully recovered with no dis­
ability.

ORDER -

The order of the Referee, dated December 19, 1979, is re^
versed.

The Determination Order, dated May 29, 1979, is hereby
affirmed in its entirety.

O
CLAIM NO. D53-114115 July 10, 1980

RAYMOND A. RICHARD ON, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On October 12, 1966, claimant sustained a compensable
injury to his right lower extremity. This injury was diagnosed
as a displaced fracture of the right ankle with abrasions
and contusions to the foot and lower leg and a fracture of
the'proximal phalanx, right fifth toe. The fractured ankle
was - surgically repaired. The claim was initially closed by
an order, dated November 13, 1968, which granted claimant an 
award of temporary total disability compensation and compensa­
tion equal to 20% permanent partial disability of the right
foot. Claimant's aggravation rights have expired.

-612-
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May 1980, claimant advised Wausau Insurance Companies, 
his employer 1 s workers' compensation carrier at the time of 
his injury, that in March or early April he began having 
difficulty· with his right foot. He reported that his first 
toe "festered up and broke open" and that his foot swelled. 
He.indicated that he was hospitalized and given medication 
for this condition. Claimant advised them that he had 
injured his foot in 1974 when he dropped a piece of metal o~ 
his· toe and that the toe subsequently was amnutated. He 
indicated that he had had continuing problem~ with swelling 
in his foot for the past several years. 

Claimant also has diabetes rnellitus. In June 1975, 
because of the diabetes mellitus, and development of a 
plantar ulcer on the riqht qreat toe, that toe was amputated. 

Dr. F. H. Sim, in June 1976, rep~rted that claimant 
complained of persistent swelling and discomfort and in his 
right foo~ and ankle. ' 

In April 1980, Dr. Eldon Erickson reported that he had· 
seen claimant in March 1980 ~nd that claimant had a cellulitis 
of the right second toe. He indicated that claimant hild had 
diabetes 21 years and ~hat the infection was serious ~or a 
man in claimant's condition. Claimant advised Dr. Erickson 
that he had injured his toe ih October 1966_ and _the toenail 
and toenail bed had never been the same since. · Dr. Erickson 
reported that the infection started in the toenail bed. · 

-Based on claimant's history, he felt that claimant's current 
problem was a continuation of the original injury. 

- ' 

On June 2 6, 19 80, Wausau Insurance Companies advised 
the Board that it opposed an Own Motion Order reopening this 
cl~irn. It was their contention that the problem with the 
second toe which ·had been treated recently should not be 
considered as a continuation of, or related to, the original 
injury of October 12, 1966. 

The Board, after reviewing the evidence submitted to it 
in this case, finds the facts do not support the reopening 
of claimant's claim under the Board's own motion jurisdiction 
at this tim~. The evidence does not indicate that the condi­
tion involving the second toe of the ·claimant's right foot 
is related to his original injury. Therefore, the Boa::-:-d 
denies claimant 1 s request for own motion relief at this 
time. 

' IT IS SO ORDERED. 

-613-
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In May 1980 , claimant advised V/ausau Insurance Companies,
his employer's workers’ compensation carrier at the tim.e of
his injury, that in March or early April he began having
difficulty with his right foot. He reported that his first
toe "festered up and broke open" and that his foot swelled.
He-indicated that he was hospitalized and given medication
for this condition. Claimant advised them that he had
injured his foot in 1974 when he dropped a piece of metal or.
his' toe and that the toe subsequently was amputated. He
indicated that he had had continuing problems v/ith swelling
in his foot for the past several years.

Claimant also has diabetes mellitus. In June 1975,
because of the diabetes m.ellitus, and development of a
plantar ulcer on the right great toe, that toe was amputated.

Dr. F. H.  im, in June 1976, reported that claimant
complained of persistent swelling and discomfort and in his
right foot and ankle.

In April 1980, Dr. Eldon Erickson reported that he had'
seen claimant in March 1980 and that claimant had a cellulitis
of the right second toe. He indicated that claimant had had
diabetes 21 years and that the infection was serious for a
man in claimant's condition. Claimant advised Dr. Erickson
that he had injured his toe in October 1966. and the toenail
and toenail bed had never been the same since. Dr. Erickson
^reported that the infection started in the toenail bed.
Based on claimant's history, he felt that claimant's current
problem was a continuation of the original injury.

On June 26, 1980, Wausau Insurance Companies advised
the Board that it opposed an Own Motion Order reopening this
claim. It was their contention that the problemi with the
second toe which 'had been treated recently should not be 
considered as a continuation of, or related to, the original
injury of October 12, 1966.

The Board, after reviewing the evidence submitted to it
in this case, finds the facts do not support the reopening
of claimant's claim under the Board's own motion jurisdiction
at this time. The evidence does not indicate that the condi­
tion involving the second toe of the claimant’s right foot
is related to his original injury. Therefore, the Board
denies claimant's request for own motion relief at this
time.

' IT I  O ORDERED.
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NO. 

' 1 :· 1 i -~~: ~ • 

3W-10 4895\ ~ .> JJ1.·'v 10, 1980 
- - . . ... .'' .~ ·,. : . -

Mi.,RGARET VAN LANEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Own Motion Order 

Claimant sustained a compensable· injury to her back on 
May 25, 1972. The claim was initially closed on October 17, 
1972. On March 11, 1980, claimant, by and through her 
attorney, requested the Board exercise its own motion jur­
isdiction and reopen her claim for this injury. On Murch 
31, 1980 the Board, based on the totality of the evidence .. 
before it, denied claimant's request for own motion relief. 

Just prior to the.issuance of the Board's order, claim­
ant's attorney forwarded two additional medical reports to 
the Board to be considered with the other evidence. On · 

. March 4, 19 80, Dr. Berselli reported that he was uncertain · 
whether claimant's 1972 industrial injury caused.her current· 
condition of spondylolisthesis. He recommended thnt she 
undergo surgery for this problem. On March 18, 1980, De. 
Berselli advised claimant's attorney that the 1972 injury 
was definitely a material contributing factor to her current 
symptoms. · 

On 1°"\pril 3, 19 80 ,· the Board asked the carrier to advise 
'the Board of its position with respect to the new medical 
evidence which it did not have at the time of its March 31, 
19 80 O..,n Motion Order. On .i'lpril 8, Hr. Klein, the carrier's 
attorney, requested that any decision be delayed until 
claimant could be examined by the Orthopaedic Consultants 
the following month. Because of the conflict between the two 
reports of Dr. Berselli, the Board agreed with Mr. Klein's 
propo~al. 

On June 20, 1980, Mr. Klein forwarded to the Board the 
Orthopaedic Consultants' report, dated May 21, 1980. They 
felt there had been no objective worsening of claimant's 
tmderlying back condition since her claim was last closed in 
September 1977. They felt a lurnbosacral fusion might help, 

however, it would help if she would lose weight first to see 
if that would improve her condition. - Based on this report, 
Mr. Klein recommended that the Doard deny claimant_1 s request 
for own motion relief. 

The Board, after thorough consideration of all the 
evidence before it, concludes that claimant has failed to_ 
prove that her condition has worsened since the.last arrange­
ment or award of compensation. Claimant's request, at this 
time, should be denied. 

IT IS SO ORDERED. -614-
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CLAIM NO. 3W-10 4895\ July 10 , 1980

MARGARET VAN LANEN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Own Motion Order

Claimant sustained a compensable' injury to her back- on
May 25, 1972. The claim was initially closed on October 17,
1972. On March 11, 1980, claimant, by and through her
attorney, requested the Board exercise its own motion jur­
isdiction and reopen her claim for this injury. On March
31, 1980 the Board, based on the totality of the evidence ..
before it, denied claimant's request for own motion relief.

Just prior to the issuance of the Board's order, claim­
ant's attorney forwarded two additional medical reports ro
the Board to be considered with the other evidence. On
March 4, 1980, Dr. Berselli reported that he was uncertain
whether claimant's 1972 industrial injury caused her current, 
condition of spondylolisthesis. He recommended that she
undergo surgery for this problem. On March 18, 1980, Dr.
Berselli advised claimant's attorney that the 1972 injury
was definitely a material contributing factor to her current
symptoms.

On April 3, 1980,- the Board asked the carrier to advise
'the Board of its position with respect to the new medical
evidence which it did not have at the time of its March 31,
1980 Own Motion Order. On April 8, Mr. Klein, the carrier's
attorney, requested that any decision be delayed until
claimant could be examined by the Orthopaedic Consultants
the following month. Because of the conflict between the two
reports of Dr. Berselli, the Board agreed with Mr. Klein's
proposal.

On June 20, 1980, Mr. Klein forwarded to the Board the
Orthopaedic Consultants' repo.rt, dated May 21, 1980. They
felt there had been no objective worsening of claimant's
underlying back condition since her claim was last closed in
 eptember 1977. They felt a lumbosacral fusion might help,

however, it would help if she v/ould lose weight first to see
if that would improve her condition.- Based on this report,
Mr. Klein recommended that the Board deny claimant's request
for own motion relief.

The Board, after thorough' consideration of all the
evidence before itconcludes that claimant has failed to
prove that her condition has worsened since the last arrange­
ment or award of compensation. Claimant's request, at this
time, should be denied.

IT I  O ORDERED. -614-



   
    
      

  

        
         

          
     

      
       

    

         
          
            

        
          

    

         
       

      
          

         

       
       
          

 

       
     

        
        

    

         
           

        
         

     CLAIM !lO. RC 257187 July 10, 1980 

MAX H. WIMMER, CLAIMANT 
Allan B. deSchweiritz, Claimant's Atty. 
Stephen D. Brown, Attorney for SAIF 
Joint Own Motion Petition 

The parties, claimant personally and by his attorney, 
Allan D. deSchweintz, and the State Accident Insurance Fund 
by its attorney, Stephen D. Brown, represent to the Workers' 
Compensation Board and petition as follows: 

1. Claimant was awarded five percent unscheduled 
disability, for right shoulder disability, by determination 
order on August 24, 1970. 

2. Claimant's claim for left shoulder injury, PD ~8472, 
was re-opened by the State Accident Insurance Fund and time 
loss paid in that claim pursuant to statute. At the same time 
claimant received active medical treatment for his right 
shoulder condition, and was unable to work due to a worsening 
of his right shoulder condition. 

3. Claimant is medically stationary and is entitled to 
no further teIJ1porary total disability in claim RC 257187. 

4. Claimant has additional residualiunscheduled right 
shoulder disability to t~e extent of ten percent in addition 
to that which was granted by the aforementioned determination 
order. 

I 

5. Claimant's attorney was instrumental in obtaining 
this additional compensation, having appeared at hearing 
before Referee Mark Braverman on June 18, 1980, in claim 
PD 257187. 

ORDER 
\ . 

Before the Workers' Compensation Board, iri exercise 
of its own motion jurisdiction, hereby 

.ORDERS that claimant be awarded an addition~l ten 
percent unscheduled right shoulder disability,- for a total 
award of fifteen percent disability. \ 

. . \ 
.1. IT IS FURTHER ORDERED that claimant's attorne~ shall 

be awarded a reasonable attorney's fee of 25 percent of the 
increased compensation awarded by this stipulation, \to be 

-·---~a_i_d out of and not in addition to compensation. \ -~· __ _ 

--615-
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MAX H. WIMMER, CLAIMANT
Allan B. de chweiritz, Claimant's Atty.
 tephen D. Brown, Attorney for  AIF
Joint Own Motion Petition

The parties, claimant personally and by his attorney,
Allan D. de chweintz, and the  tate Accident Insurance Fund
by its attorney,  tephen D. Brown, represent to the Workers'
Compensation Board and petition as follows:

1. Claimant was awarded five percent unscheduled
disability, for right shoulder disability, by determination
order on August 24, 1970.

2. Claimant's claim for left shoulder injury, PD 68472,
was re-opened by the  tate Accident Insurance Fund and time
loss paid in that claim pursuant to statute. At the same time
claimant received active medical treatment for his right
shoulder condition, and was unable to work due to a worsening
of his right shoulder condition.

3. Claimant is medically stationary and is entitled to
further temporary total disability in claim RC 257187.

4. Claimant has additional residual'unscheduled right
shoulder disability to the extent of ten percent in addition
to that which was granted by the aforementioned determination
order.

5. Claimant's attorney was instrumental in obtaining
this additional compensation, having appeared at hearing
before Referee Mark Braverman on June 18, 1980, in claim
PD 257187.

ORDER

Before the Workers' Compensation Board, in exercise
of its own motion jurisdiction, hereby ^

ORDER that claimant be awarded an additional ten
percent unscheduled right shoulder disability,- for a total
award of fifteen percent disability.

,1, IT I FURTHER ORDERED that claimant's attorney shall
be awarded a reasonable attorney's fee of 25 percent of the
increased compensation awarded by this stipulation, 'to be
paid out of and not in addition to compensation. \

CLAIM NO. RC 257187 July 10, 1980

no
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       CASE NO. 

JANET HICKS WOLF, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 

78-936 

SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

July 10, 1980 

The State Accident Insurance fW1d (Fund) seeks Buard 
reyiew of the Referee's order which granted claimant an 
award of compensation equal to 80° for 25% unscheduled 
disability for_her back injury. The Fund contends this 
award is excessive. 

FACTS 

Claimant had a prior injury to her low back on June 28, 
1974, moving furniture for her then employer, Richte~ & 
Associates, Inc. This injury wa.s diagnosed as a lumb.Jr . 
strain. Dr. Chen Tsai, in December 19 7 4, di a(Jncsed a nernia-. 
tion of the nucleus pulposus at the L4-5 level with biloter~l 
nerve root compression. A Determination Order, dated March 
13, 1975, granted claimant an award of temporary totnl 
disability compensation and compensation equal to 32~ for. 
10% ·unscheduled disability for her back injury. 

A S ti pula tion, dated November 26, 19 7 5, granted claimant"· 
an additional award of 45 ° unscheduled disability for her 
back injury. 

The injury before us occurred on July 16, 1976, while 
claimant was employed as a·cashier for Bi-Mait und she tried 
to stop a shopping cart top heavy with a case of motnr oil 
from tipping over and experienced severe low back puin. This 
injury at first was diagnosed as an "Acute bilateral SI 
sprain". Claimant received conservative treatment for this 
injury. On July 28, 1976, claima~t was hospitalized for 

traction and Dr. Tsai diagnosed left L5 radiculnr irritation 
due to herniated nucleus pulposus L4~5 aggravated by tho 
July 16, 1976 injury. 

On September 24, 1976, this claim was denied by the · 
Fund. After a hearing, this claim was found to be compensable· 
as a new injury and was remanded to the Fund. The Board 
affirmed.this order. 

Claimant was again hospitalized for conservative care 
on February 18, 19 77. 

In May 1977, Dr. Thomas Martens reported claimant had 
had con tinning back po.in after her 19 7 4 injury. He reported 
claimant had undergone an EMG and nerve conduction velocity 
examination in January 1977 and no nerve damage was found, 

-616-

JANET HICK WOLF, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund (Fund) seeks Board
reyiew of the Referee's order which granted claimant an ^ '
award of compensation equal to 80° for 25% unscheduled
disability for her back injury. The Fund contends this
award is excessive.

f'^CT 
Claimant had a prior injury to her low back on dune 28,

1974, moving furniture for her then employer, Richter &
Associates, Inc. This injury was diagnosed as a lumbar -
strain. Dr. Chen Tsai, in December 1974, diagnosed a hernia­
tion of the nucleus pulposus at the 7^4-5 level with bilateral
nerve root compression, A Determination Order, dated March
13, 1975, granted claimant an award of temporary total
disability compensation and compensation equal to 32° for .
10% unscheduled disability for her back injury.

A  tipulation, dated November 26, 1975, granted claimant
an additional award of 45° unscheduled disability for her
back injury.

The injury before us occurred on July 16, 1976, while
claimant was employed as a'cashier for Z^i-Maft and she tried
to stop a shopping cart top heav^^ with a case of motcu' oil
from tipping over and experienced severe, low back paii'.. This
injury at first was diagnosed as an "Acute bilateral  I
sprain". Claimant received conservative treatment for this
injury. On July 28, 1976, claimant was hospitalized for

traction and Dr. Tsai diagnosed left L5 radicular irritation
due to herniated nucleus pulposus L4-5 aggravated by the
July 16, 1976 injury.

On  eptember 24, 1976, this claim was denied by the
Fund. After a hearing, this claim was found to be compensable
as a new injury and was remanded to the Fund. The Board
affirmed .this order.

Claimant was again hospitalized for conservative care
on February 18, 19 77.

In May 1977, Dr. Thomas Martens reported claimant had
had continuing back pain after her 1974 injury. He reported
claimant had undergone an FiMG and nerve conduction velocity
examination in January 1977 and no nerve damage was found,

WCB CA E NO. 78-936 ' July 10, 1980
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but nerve root irri ta ::ion was foun_d. Claimant complained. of 
dull aching in her low back and occasional aching in both of 
her legs. This was increased by leaning over, vacuwni.ng, 
sweeping, mopping and running. Dr. Martens ciiagnosed c1 

chronic and recurrent strain of the lumbosacral spine, with 
no neurological deficit present. He found no objective 
reason why claimant could not return to her work at Bi-Mart. 
Dr. Martens indicated he felt the July 1976 incident was 
only a mild strai·n. 

Dr. Eusterman disagreed with or. Martens. He did not 
feel claimant could return to.her regular worK and £el::. 
claimant was not medically stationary. Dr. i-lartens, or: June 
9, 1977, report~d he felt claimant's condition was medicaliy 
stationary. 

Dr. A. J. M~sock,- in July 1977, reported he did ~ot 
feel claimant would be able to return to work as a checker. 
Dr. Masock felt the checker work required rotation and 
flexion of the trunk, coupled with lifting variable weights 
and could result in another "acute exa.cerbat.ion". He felt 
claimant should be retrained in a ·more sedentary occupation. 

In August 1977, claimant was referred for vocational 
rehabilitation. Claimant was enrolled in a floral design 
school. Claima.nt completed this program in November 197 7 
and was offered a job. However, claimant indicc1ted she did 
not feel she was r~ady to 90 to work full time and her 
doctor had not released her for work. 

On January 30, 1978, a Determination Order awarded 
claimant temporary total disability compensation for her 
cTuly 16, 1976 injury. 

On January 31, 19 78, Dr.· Mat teri reporte·a claimant must 
avoid a lot of heavy lifting, stoopinq or bending. 

. . 
In February 1978, Dr. Cornog reported claimant complained 

of low back pain with radiation into the lower extremities 
bilaterally. No objective evidence of any neurop~thy was 
found. His diagnosis was based on claimant's complaints. 
He indicated claimant was employable if she limited her bend­
ing, stooping, lifting and· avoided prolonged standj_ng. It 

· was his opinion claimant did r,ot have any permanent impairment 
as a result of the July 1976 injury. 

In March 1978, Dr. Eusterman indicated he had released 
.claimant for part time work to try floral design. 

In March 1979, Dr. Eusterman reported claimant contin~ed 
to have intermittent right sacrDl pain, especially with pro­
longed sitting or standing or driving. 

-617-

m
but nerve root irritation was found. Claimant complained.of
dull aching in her lov; back' and occasional aching in both of
her legs. This was increased by leaning over, vacuuming,
sweeping, mopping and running. Dr. Martens diagnosed a
chronic and recurrent strain of the lumbosacral spine, with
no neurological deficit present. He found no objective
reason why claimant could not return to her work at Bi-Mart.
Dr. Martens indicated he felt the July 1976 incident was
only a mild strain.

9

Dr. Eusterman disagreed with Dr. Martens. He did not
feel claimant could return to -her regular work and felt
claimant was not medically stationary. Dr. Martens, on June
9, 1977, reported he felt claimant's condition was medically
stationary.

Dr. A, J. Ma.sock,- in July 197 7, reported he did not
feel claimant would be able to return to work as a checker.
Dr. Masock felt the checker work required rotation and
flexion of the trunk, coupled with lifting variable weights
and could result in another "acute exacerbation". He felt
claimant should be retrained in a more sedentary occupation.

In August 1977, claimant was referred for vocational
rehabilitation. Claimant was enrolled in a floral design
school. Claimant completed this progr£un in November 197 7
and was offered a job. However, claimant indicated she did
not feel she was ready to go to work full time and her
doctor had not released her for work.

On January 30, 1978, a Determination Order awarded
claimant temporary total disability compensation for her
July 16, 1976 injury.

On January 31, 1978, Dr; 
avoid a lot of heavy lifting,

Matteri reported claimant must
stooping or bending.

In February 1978, Dr. Cornog reported claimant complained
of low back pain with radiation into the lower extremities
bilaterally. No objective evidence of any neuropathy was
found. His diagnosis was based on claimant's complaints.
He indicated claimant was employable if she limited her bend­
ing, stooping, lifting and avoided prolonged standing. It
was his opinion claimant did not have any permanent impairment
as a result of the July 1976 injury.

In March 1978, Dr. Eusterman indicated he had released
claimant for part time work to try floral design.

In March 1979, Dr. Eusterman reported claimant continued
to have intermittent right sacral pain, especially with pro­
longed sitting or standing or driving.
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testiifed she does not -use pain medication .. 
She said she tried to work as a floral designer, but had to 
quit because of the standing requirecL While working ·at 
this· job, claimant said she was una:Ole to pe::::-form heL· house­
work. 

. Claimant also worked as a census· taker and performed 
general office work. 

The Referee found, based on the loss of wage earning 
capacity claimant sufrered due to the July 1976 injury, she 
was entitled to an award of compensation equal to 80° for 
25% unscheduled disability for her low back injury. 'i'he Ref­
eree found claimant -was not entitlerl to any additional 
temporary total disability and the Fund was not entitled to 
recover any of the overpayment. 

BOARD ON DE NOVO' REVlEW 

The medical evidence in this case :in~1ica tes claimant 
had some residual disability and limitation from her 1974 
injury. The medical evidence as related to .the ·1976 injury 
indicates claimant has some impairment ·because of that 
injury. The medical evidence and the testimqny together de 
not support the award granted by the Referee.. Cla im<1nt, now 

24 years old, has a hi~h school education and has been 
retrained as a floral designer. For her 1974 injury, she 
has received a total award equal to 77° for· that injury.­
Claimant has performed various ,office-type work, worked as' a 
waitress and as a checker. Dr. Masock does not _believe 
claimant, after the 1976 injury, could return to work as~ 
checker. The Board finds the evidence supports ·an award ·of 
compensation equal to 32° for 10% unscheduled disability for 
the July 16, 1976 injury and would so modify the Referee 1 s 
order. 

ORDER 

The Board affirms the remainder of the Referee's order.· 

The Referee's_ order, dated October 18, 1979, is m·odifl°ed. 

Claimant is hereby granted an award of co~pensation 
equal to 32° for 10% unscheduled disability for her July 16, 
1976 low back injury. This is in lieu of all previous 
awards of un.scheduled di sabi li ty for this injury. 

The remainder of the Referee's order is affirmed. 
'-
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claimant testiifed she does not use pain medication.
 he said she tried to work as a floral designer, but had to 
quit because of the standing required. While working at
this' job, claimant said she was unable to perform her house­
work.

Claimant also worked as a census taker and performed
general office v;ork .

The Referee found, based on the loss of wage earning
capacity claimant suffered due to the July 1976 injury, she
was entitled to an award of compensation equal to 80° for
25% unscheduled disability for her low back injury.' The Ref­
eree found claimant was not entitled to any additional
temporary total disability and the Fund was not entitled to
recover any of the overpayment.

BOARD ON DE NOVO'REVIEW
The medical evidence in this case Indicates claimant

had some residual disability and limitation from her 1974
injury. The medical evidence as related to the 1976 injury
■indicates claimant has some impairment because of that
injury. The medical evidence and the testimony together do 
not support the award granted by the Referee.. Claimant, now

24 years old, has a high school education and has been
retrained as a floral designer. For her 1974 injury, she
has received a total award equal to 77° for' that injury.-
Claimant has performed various office-type work, worked as' a
waitress and as a checker. Dr. Masock does not believe
claimant, after the 1976 injury, could return to work as 'a
checker. The Board finds the evidence supports an award of
compensation equal to 32° for 10% unscheduled disability for
the July 16, 1976 injury and would so modify the Referee's,'
order.

m

The Board affirms the remainder of the Referee's order.

ORDER

The Referee's, order, dated October 18, 1979, is modified

Claimant is hereby granted an award of compensation
equal to 32° for 10% unscheduled disability for her July 16,
1976 low back injury. This is in lieu of all previous
awards of unscheduled disability for this injury.

The remainder of the Referee's order is affirmed.

#
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       CASE NO. 78-2140 

ROLAND ZITZEWITZ, CLAIMANT 
SAIF, Legal-Services, Defense Atty. 
Disputed Claim Settlement-Aggravation 

July 10, 1980 

Roland Zitzewitz, claimant, contends that he suatained 
· a compensable aggravation of a prior low back injury on or 
about December, 1979 or January, 198o'~ 

The employer, Transcon Lines, and its insurer, Transport 
Indemnity Compeny, contend that the claimant did not sustain 
an aggravation of his condition because there was no medically 
verified worsening of his condition and, even if his condition 
had worsened, it was not due to the original injury but 
rather was due to new, non-industrial activities and traumas; 

-
By letter dated July 10, 1980, the employer/insurer 

have denied benefits to the claimant and advised him of his 
rights to contest the denial of his aggravation ~laim; and 

The parties hereto desire to settle this dispute and 
dismiss this claim on a disputed claim basis, in lieu o~ 
·any further proceedings or formal hearings. 

Now, therefore, it is hereby stipulated to and agreed 
by and between the parties hereto that, in consideration of 
payment of $4,500, the employer/insurer's denial shall be 
affirmed. 

It is understood by the· parties, and agreed, that said 
payment is in full and final settlement of all benefits owed 
or all claims which claimant has or may have against the 
employer for injuries or diseases claimed or. their results, 

/ f • 

relating to tha alleged aggravation of December, 1979 or 
January, 1980, and all benefits under the Workers' Compen­
sation Law or otherwise. This settlement is of a doubtful 
and disputed claim and is not an admission of liability on 
the part of the employer, who denies that the claimant has 
suffered a compensable aggravation or worsening of his 
prior condition, and that this settlement is of any and all 
claims whether specifically mentioned herein or not, under 
the Workers' Compensation Law or otherwise, and that 
claimant agrees that an Order may issue approving this 
settlement. 

IT IS SO STIPULATED: 

Based upon the stipulation of the parties hereto, and 
being fully advised in the premises, the Disputed Claim. 
Settlement is hereby approved and the employer/insurer is 
orde~ed to pay claimant the sum of $4,500. The employer's 
denial, by way of letter dated July 10, 1980; is affirmed. 

-619-
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m

m

ROLAND ZITZEWITZ, CLAIMANT
 AIF, Legal  ervices, Defense Atty,
Disputed Claim  ettlement-Aggravation

Roland Zitzewitz, claimant, contends that he sustained
• a compensable aggravation of a prior low back injury on or
about December, 1979 or January, 1980;

The employer, Transcon Lines, and its insurer. Transport
Indemnity Compeny, contend that the claimant did not sustain
an aggravation of his condition because there was no medically
verified worsening of his condition and, even if his condition
had worsened, it was not due to the original injury but
rather was due to new, non-industrial activities and traumas;

By letter dated July 10, 1980, the employer/insurer
have denied benefits to the claimant and advised him of his
rights to contest the denial of his aggravation claim; and

The parties hereto desire to settle this dispute and
dismiss this claim on a disputed claim basis, in lieu of
■any further proceedings or formal hearings.

Now, therefore, it is hereby stipulated to and agreed
by and between the parties hereto that, in consideration of
payment of $4,500, the employer/insurer *s denial shall be
affirmed.

It is understood by the parties, and agreed, that said
payment is in full and final settlement of all benefits owed
or all claims which claimant has or may have against the
^employer for injuries or diseases claimed or.their results,
relating to tha alleged aggravation of December, 1979 or
January, 1980, and all benefits under the Workers' Compen­
sation Law or otherwise. This settlement is of a doubtful
and disputed claim and is not an admission of liability on
the part of the employer, who denies that the claimant has
suffered a compensable aggravation or worsening of his
prior condition, and that this settlement is of any and all
claims whether specifically mentioned herein or not, under
the Workers' Compensation Law or otherwise, and that
claimant agrees that an Order may issue approving this
settlement.

IT I  O  TIPULATED:

Based upon the stipulation of the parties hereto, and
being fully advised in the premises, the Disputed Claim
 ettlement is hereby approved and the employer/insurer is 
ordered to pay claimant the sum of $4,500. The employer's
denial, by way of letter dated July 10, 1980, is affirmed.

WCB CA E NO. 78-2140 j July 10, 1980
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, 

WCB CASE NO. 78-4946 

J.D. CARTER, CLAIMANT 

July 11, 1980 

Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

Qn June 22, 1978, the Board, in an O,m .\'lotion Determina­
tion, granted claimant an award of additional temporary 
total disability compensation and an additional award of 
permanent partial disability co~pensation. Claimant requested 
a hearing contending that his claim should have been closed 

·pursuan£ to the provisions of ORS 656.268 instead of ORS 
-656.278. The Board referred this request to the Hearings 
Division to determine if the claim had been properly closed. 

A stipulation was entered into by the p~=ties and this 
issue was submitted ~long with written evidence and argument 
of the parties ·to a Referee. In an order, dated June .2 3, 
1980, the Referee referred this claim back to the Board with­
the recommendation that the Owr. Motion Determination, entered 
on June 22, 1978, was proper. 

The Board, after reviewing this case, concurs 
Referee that this claim was correctly and properly 
the Own Motion Determination, dated ,June 22, 1978. 
the Board affirms that· order. 

IT IS SO ORDERED. 

witn the 
closed by 
Therefore, 

WCB CASE NO. 
WCB CASE NO. 

78-4256 
78-5020 

July 11, 1980 

RONALD E. GANNON, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

The State Accident Insurance Fund (Fund) seeks Board 
review of the Referee's order which remanded claimant's 
claim for the April 6, 1978 injury to his-low back for · 
acceptance as a new injury and ordered payment of all benefits 
under the Oreqon Workers' Compensation Act. The Fund contc:1ds 
claimant's cu~rent condition is not a new injury. 

FACTS 

· The Board finds the facts recited by the Referee in his 
Opinion and Order are accurate and should .be adopted as its 
own. A copy of that order is attached heretc and, by this 
~eference, made a part hereof. 

-620-

WCB CA E NO. 78-4946 July 11, 1980

J.D. CARTER, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On June 22 , 1978, the Board, in an Own -Motion Determina­
tion, granted claimant an award of additional temporary
total disability compensation and an additional award of
permanent partial disability compensation. Claimant requested
a hearing contending that his claim should have been closed
pursuant to the provisions of OR 656.268 instead of OR 
656.278. The Board referred this request to the Hearings
Division to determine if the claim had been properly closed.

A stipulation was entered into by the p.*rties and this
issue was submitted a-long with written evidence and argument
of the parties to a Referee. In an order, dated June .23,
1980, the Referee referred this claim back to the Board with-
the recommendation that the Own Motion Determination, entered
on June 22, 1978, was proper.

The Board, after reviewing this case, concurs wirh the
Referee that this claim was correctly and properly closed by
the Own Motion Determination, dated June 22, 1978. Therefore,
the Board affirms that- order.

IT I  O ORDEI^D.

m

WCB
WCB

CA E
CA E

NO.
NO.

78-4256
78-5020

July 11, 1980

RONALD E. GANNON, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund (Fund) seeks Board
review of the Referee's order which remanded claimant's
claim for the April 6, 1978 injury to his■low back for
acceptance as a new injury and ordered payment of all benefits
under the Oregon Workers' Compensation Act. The Fund contends
claimant's current condition is not a new injury.

FACT 
• The Board finds the facts recited by the Referee in his

Opinion and Order are accurate and should .be adopted as its
own. A copy of that order is attached hereto and, by this 
reference, made a part hereof.

-620-
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ON DE NOVO REVIE',•J 

The claimant filed two requests for he0ring. The first 

request, dated June 7, 1978, relates to a claimed new injury 

of April 6, 1978, designated WCB Case No. 78-4256. The 

second request, dated June 28, 1978, relates to on aggravation 

of ·a July 13, 1976 injury, designated WCB Case No. 78-5026. 

At the hearing, the Fund contended the claimant's "current 

back problem" was related to an off-the-job injury anc was 

neither the result of any new on-the-job injury nor aqgrava­

tion of the prior on- the-job injury. 

The Referee found the claimant had proved a new compe~-

sable on-the-job injury had occurred l\pril 6, 1978. 'f:1e 

Board ~grees and_affirms the Referee. 

We believe, for-purposes of clarity, the Referee ~hould 

have made a finding regardin9 the ag ~jrava tion issue. ((/CB 

Case No. 78-'5020). We realize the Referee's finding on 

mmpensabi li ty of the Apri 1 6, 19 7 8 inj ur.y may have rcEci.e red 

the issue raised in WCB Case No. 78-5020 moot; nonetheless, 

the Board amends· the Referee's finding by ar:)provii1g the 

Fund's d<:mial of cJggravation of the July 13, 197.6 injury 

.(WCB Case No. 78-5020). 

ORDER 

The Referee's order, dated December 11, 19 7 9, is a£ firmed. 

The denial issued by the State l\cciden t Insurance Fund 

of claimant's aggravation claim is affirmed. 

Claimant's attorney is hereby granted a reasonable 

attofney's fee for his services in connection with this 

Board review in the amount of $300, payable by the Funci. 

CLAIM NO. EC 280757 

DONALD C. HECK, CLAIMANT 

SAIP, Legal Services, Defense Atty. 

Own Motion Determination 

July :11, 198 0 

\ 

Claimant suffered a comper-1s able injury to his lcw back 

on December 10, 19 70. Claimant's claim was ir,i tial ly closcc".: 

on June 14, 1974 and his aggr~vation rights hilve expi~ed. 

Claimant ha·s undergone several surgeries and has been granted 

awards totalling 35% unscheduled disability for injury to 

his low back. 

-621-
·-· '·,. 

BOARD ON DE NOVO REVIg.V

The claimant filed two requests for hearing. The first
request, dated June 7, 1978, relates to a claimed ne:w injury
of April 6, 1978, designated WCB Case No. 78-4256. The
second, request, dated June 28, 1978, relates to an aggravation
of'a July 13, 1976 injury, designated WCB Case No. 78-5020.
At the hearing, the Fund contended the claimant's "current
back problem" was related to an off-the-job injury and was
neither the result of any new on-the-job injury nor aggrava­
tion of the prior on-the-job injury.

m

m

The Referee found the claimant had proved a new compen­
sable on-the-job injury had occurred April 6, 1978. Tne
Board agrees and,affirms the Referee.

We believe, for-purposes of clarity, the Referee should
have made a finding regarding the aggravation issue. (WCB
Case No. 78-'5020). We realize the .Referee's finding on
compensability of the April 6, 1978 injury may have rendered
the issue raised in WCB Case No. 78-5020 moot; nonetheless,
the Board amends- the Referee's finding by approving the 
Fund's denial of aggravation of the July 13, 197'6 injury
.{WCB Case No. 78-5020).

ORDE R

The Referee's order, dated December 11, 1979, is affirmed

The denial issued by the  tate Accident Insurance Fund
of claimant's aggravation claim is affirmed.

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with this
Board review in the amount of $300, payable by the Fund.

July 11, 1980CLAIM NO. EC 280757

DONALD C. HECK, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury to his low back
on December 10, 1970. Claimant's claim was initially closed
on June 14, 1974 and his aggravation rights have expired.
Claimant has undergone several surgeries and has been granted
awards totalling 35% unscheduled disability for injury to
his low back.

-621-
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December 2 7, 19 79, a Goard' s Own t-'1otion Order :reopened 
claima1:t 1 s claim effective October 19, 1979 for a myelogram 
performed by Dr. John ThompsoL on that date. Subsequent 'to 
this surgery, claimant had attended the NorthwGst Pain 
Clinic. Dr. Thompson released claimant to work as of May 
27, 1980 with a restriction on the ·amount of walki~g claimant 
shoul~ do. A report from the ?ield Services Division indic~ted 
claimant returned to work on May 16, 1980. 

On June 6, 19ao, che State Accident Insurance Fund 
requested a determination of claimant's current disaoility. 
The Evaluation Division of the 1vorkers' Cornpe:-1s ati 0:1 Depart­
ment recommended that ,claimant be granted compensation for­
temporary total disability from October 19, 1079, per the 
Board's own Motion Order, through Moy 19, 19 80, less t:ir.1e 
worked. 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby grantee: compensation for ten:porary 
total disability from October 19, 1979 through May 19, 1980, 
less time worked. This award is in addition to any previous 
awards claimant has been granted for his 1970 industrial 
injury. 

WCB CASE NO. 79-8430 

JOHN M. JOHNSON, CLAIMANT 
Lang, Klein, Wolf, Smith, Griffith 

·& Hallmark, Claimant's A ttys. 
Tooze, Kerr, Marshall & Shenker, 

Employer's Attys. 
Request for Review by Claimant 

July 11, 1980 

Claimant seeks Board review of the Referee 1 s order 
which denied claimant's request for additional temporary . 
total disability compensation and further me6ical care and 
affirmed the September 24, 1979 Determination Order which 
awarded claimant temporury tot~l disability f.rom Septer11ber 
16, 19 78 through ·July 5, 19 79. Claimant contends his claim 
was prematurely closed or in the alternative he is entitle6 
to an award of unscheduled permanent partial _disability. 

FACTS 

The Board finds that the facts as recited by tJ-.c :~ef- • · 
eree in his Opinion and Order are accurate and shoul~ be 
adopted as its own. A copy of the Referee's order.is at­
tached to this order a-nd made a part hereof. 

-~7,2-

On December 27, 1979, a Board's Own Motion Order reopened
claimant's claim effective October 19, 1979 for a myelogram
performed by Dr. John Thompson on that date.  ubsequent to 
this surgery, claimant had attended the Northwest Pain
Clinic. Dr. Thompson released claimant to work as of May
27, 1980 with a restriction on the amount of walking claimant
should do. A report from the Field  ervices Division indicated
claimant returned to work on May 16, 1980.

On June 6, 19 8.0, the  tate Accident Insurance Fund
requested a determination of claimant's current disability.
The Evaluation Division of the Workers' Compensation Depart­
ment recommended that claimant be granted compensation for
temporary total disability from October 19, 1979, per the
Board's Own Motion Order, through May 19, 1980, less time
worked.

The Board concurs in this recommendation.

ORDER

Claimant is hereby granted compensation for ten;porary
total disability from October 19, 1979 through May 19, 1980,
less time worked. This award is in addition to any previous
awards claimant has been granted for his 1970 industrial
inj ury.

m

WCB CA E NO. 79-8430 July 11, 1980

JOHN M. JOHN ON, CLAIMANT
Lang, Klein, Wolf,  mith, Griffith

'& Hallmark, Claimant's Attys.
Tooze, Kerr, Marshall &  henker,

Employer's Attys.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which denied claimant's request for additional temporary
total disability compensation and further medical care and
affirmed the  eptember 24, 1979 Determination Order which
awarded claimant temporary total disability from  eptember
16, 1978 through July 5, 1979. Claimant contends his claim
was prematurely closed or in the alternative he is entitled
to an award of unscheduled permanent partial .disability.

FACT 
The Board finds that the facts as recited by the Ref-• '

eree in his Opinion and Order are accurate and should be
adopted as its own. A copy of the Referee's order is at­
tached to this order a-nd made a part hereof.

-622-



    

         
       

        
           
        

        
          
      

         
         
       
           

        
          

        
 

 

         

      

   
    

 
    

  

         
        
      

         
           
            
 

          
         

         
         

        
        

ON DE NOVO REVISW 

The Board, after de novo review, affirms the Referee' ~; 
order. Claimant has underlying conditions of osteoarthritis 
and degenerative disc disease of his cervical spine. Thes~ 
conditions were found not to be causally-related to his war~ 
activities. The cervical strain was found to be compensable. 

The evidence indicates that the claim for cervi cc",l 
strain was not prematurely closed. Dr. Jones, on July 31., 
1979, indicated claimant was able to work. 

The Board finds the evidence does not establish that 
claimant has suffered any loss of wage earning capacity 
because of the cervi.cal strain. The evidence indicates.the 
reasons claimant is unable to return to any· of his pcevious 
jobs is the underlying conditions of osteoarthritis and 
degenerative disc disease and not due to the residuals from 
his industrial injury. Therefore, the Board affirms che 
Referee 1 s order . 

. ORDER 

The Referee( s order,_ dated November 26, 1979, is affirmed. 

WCB CASE NO. 

ELRIE PUMPELLY, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 

78-6010 

SAIF, Legal Services, Defense Atty. 
Request:for Review by Claimant 

July 11, 1980 

Claimant seeks Board review of that portion of the Ref­
eree's order which affirmed the State Accident Insurance 
Fund's (Fund) denial of claimant's aggravation claim. 

FACTS 

Claimant, then 26 years old, sustaj_ned a cornpens'-1Lile j n jury 
to .her right hand consisting of pain- and swelling on :n~ne 23, 
1973 following the use of an electrical hand sander for the prior 
•four days. 

Dr. ,John Corson, an orthopedic surgeon, reported on June 28, 
1973, a diagnosis of acute calcific deposit of the rnetacarpo­
phalangeal joint of the right middle finger. Claimant received 
an injectio.n of analgesic and began conservative treatment. Dr. 
Corson reported claim~nt was medically stationary and recom~ended 
no hea_:'Y u_sage of power equipm~nt with her ha!1<l. 

-623-
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BOARD ON DE NOVO REVIHW

The Board, after de novo review, affirms the Referee's
order. Claimant has underlying conditions of osteoarthritis
and degenerative disc disease of his cervical spine. These
conditions were found not to be causally related to his v;orK
activities. The cervical strain was found to be compensable.

The evidence indicates that the claim for cervical
strain was not prematurely closed. Dr. Jones, on July 31,
1979, indicated claimant was able to work.

The Board finds the evidence does not establish that
claimant has suffered any loss of wage earning capacicy
because of the cervical strain. The evidence indicates.the 
reasons claimant is unable to return to any of his previous
jobs is the underlying conditions of osteoarthritis and
degenerative disc disease and not due to the residuals from,
his industrial injury. Therefore, the Board affirms zhe
Referee's order.

• ORDER

The Referee’s order,, dated November 26, 1979 , is affirmed.

WCB CA E NO. 78-6010 July 11, 1980

ELRIE PUMPELLY, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Request;for Review by Claimant

Claimant seeks Board review of that portion of the Ref­
eree's order which affirmed the  tate Accident Insurance
Fund's (Fund) denial of claimant's aggravation claim.

FACT 

Claimant, then 26 years old, sustai.ned a compensable injury
to .Tier right hand consisting of pain- and swelling on uune 23,
1973 following the use of an electrical hand sander for the prior
•four days.

Dr. John Corson, an orthopedic surgeon, reported on June 28,
1973, a diagnosis of acute calcific deposit of the metacarpo­
phalangeal joint of the right middle finger. Claimant received
an injection of analgesic and begari conservative treatment. Dr.
Corson reported claima'nt was medically stationary and recomim.ended
no heavy usage of power equipment with her hand.

-623-
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Claimant returnee to Dr. Corson on October 29, 1973 com­
plaining of pain and numbness in the right hand. He Sl,spected 
carpal tunnel syndrome and referred claimant to Dr_. John 
Melson. 

Dr. Melson reported on November 5, 19 7 3 that an EM.G and 
a nerve conduction velocity study were within normal limits. 

A Determination Order, dated December 28, 197 3, awarded 
_______ -~ime loss benefits and no permo.nent disabil~,ty.. 

Dr. Corson reported clairn.::rnt was seen by him on ,Tuly 24, 
19 7 4 complaining of lack of gr i~) strength, stiffness in the 

-hand and n wnbness in the thumb dnd index fins qr. No treatment -
was done and her condition was considered st~tionary. 

C la iman t appealed the Determination Order and a h,2arin,J 
was held on January 29, 1975. The Referee referred cL1imc1nt 
for additional medical evaluation subsequent to the hearing 
because of the ~ature and extent of her complaints. The 
Referee indicated that Dr. James Dunn II, c1 neuroloqis'~, noted 
a borderline slowing of the right ulnar nerve outlet with_ diag­
nosis of a probable thoracic outlet probJ:ern: Dr . .::i"ames 
Luce, a neurosurgeon, reported claimant's work-up had not 
been completed- Claimant refused to continue with U-.e eval­
uation and requested the Referee to enter his Opinion o.nd 
Order. The Referee awarded claimant 45° equal to 30% loss 
of the right hand. 

Dr. J. A. Blandino, a chiropractor, reported on Novernber 
14, 1977 that claimant began chiropractic mani~ulatio~. He 
diagnosed cervical strain syndrome with brachial plexus 
neuralgia. 

. . ' 

On July 19 , 19 78, the State Ac ci dent rn·s urance Fund 
denied claimant's aggravation claim_ 

In August 1978, claimant began treatment with Dr. Wil­
liam Cash, a chiropractor. He diagnosed traucato9enic rig~c 
cervical or shoulder neuropathy with secondary transient 
m::inoplegia of the right hand. 

Dr. Thomas Martens, an orthopedic surgeon, examined claim­
.ant in December 1978 and May 1979. ·He diagnosed: (1) possible 
chronic carpal tunnel syndrome, right, and (2) a chronic 
strain, cervical thoracic spine. On August 1, 1979, Dr. 
Martens opined that claimant's chronic strain of the ccrvico­
thoracic spine was related to the i~dustrial injury of June 
27, 19 7 3. 

On October 23, 1979, Dr. Corson reported he had not seen cl-7::.m· 
ant since July 24, 19 7 4. . His records indicated that claimant never a 
complain~d of any problem in the cervical .or thoracic orea of W' 
the spine. He opined that symptoms of a strain syndrome should 

. ___ .appear within a day or so of the time the strain was sustained. 
-624-

•Claimant returned to Dr. Corson on October 29, 1973 com­
plaining of pain and numbness in the right hand. He suspected
carpal tunnel syndrome and referred claimant to Dr. John
MeIson.

Dr. Melson reported on November 5, 1973 that an EMG and
a nerve conduction velocity study were within normal limits.

A Determination Order, dated December 28,
time loss benefits and no permanent disability.

.97 3 , awarded

Dr. Corson reported claimant was seen by him on July 24,
1974 complaining of lack of grip strength, stiffness in the
hand and numbness in the thumb and index finger. No treatment
was done and her condition was considered stationary.

Claimant appealed the Determination Orde
was held on January 29, 1975. The Referee re 
for additiona1•medical evaluation subsequent
because of the nature and extent of her compl
Referee indicated that Dr. James Dunn II, an
a borderline ■ slowing of the right ulnar nerve
nosis of a probable thoracic outlet problem.
Luce, a neurosurgeon, reported claimant's wor
been completed. Claimant refused to continue
uation and requested the Referee to enter his
Order. The Referee awarded claimant 45° equa
of the right hand.

r and a hearing .
ferred claimant
to the hearing
aints. The
eurologist, noted
outlet with.diag-
Dr. James

k-up had.not
with the eval-
Opinion and

1 to 30% loss

Dr. J. A. Blandino, a chiropractor, reported on November
14, 1977 that claimant began chiropractic manipulation. He
diagnosed cervical strain syndrome with brachial plexus
neuralgia.

On July 19
denied claimant

1978, the  tate Accident Insurance Fund
s aggravation claim.

In August 1978, claimant began treatment with Dr. Wil­
liam Cash, a chiropractor. He diagnosed traumatogenic riyhn
cervical or shoulder neuropathy with secondary transient
monoplegia of the right hand.

Dr. Thomas Martens, an orthopedic surgeon, examined claim-
.ant in December 1978 and May 1979. -He diagnosed: (1) possible
chronic carpal tunnel syndrome, right, and (2) a chronic
strain, cervical thoracic spine. On August 1, 1979, Dr.
Martens opined that claimant's chronic strain of the ccrvico-
thoracic spine was related to the industrial injury of June
27, 1973.

On October 23, 1979, Dr. Corson reported he had not seen claim­
ant since July 24, 1974. .His records indicated that claimant never
complained of any problem in the cervical or thoracic area of
the spine. He opined that symptoms of a strain syndrome should
appear within a day or so of the time the strain was sustained.

-624-
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Hildreth repcrted on October 26,· 1979 that he did not 
question claimant regarding cervical symptoms. 

Dr. Melson reported on November 26, 1979 that he would 
expect complaints of the strain in the cervical thoracic areas 
to appear within one to three days after the injury. 

\ ' ' 

On December 4, 19 79, Dr. Martens concurred with DJ:-. Melson, 
however, noticed that claimant had excruciating pain in her 
right hand that might have made claimant unaware of pain in 
other areas. 

Dr. Cash reported on January 2, 1980 that the original 
diagnosis of carpal tunnel sync1rorne was either premature or 8 .. ·, 
totally incorrect because at the time claimant had some aber-
rations of the upper arm. He opined that claimant " 
probably now has, as a result of her original indust~ial in-
jury, a transient neuropathy of the left [sic] hand wich as­
sociated cicatrix of the nerve root sleeves of C6 through T2 
which are consistent and certainly well within the realm 
of reasonable medical probability". 

Claimant testified that her pre~ent condition of pain arid 
numbness in her right shoulder, ar{n, hand and fingers had 
persisted si nee the injury of June 19 7 3. She saic: thi:! t her 
headaches, neck stiffness and muscle spasms in her sr.0112.de~· 
started approximately four to five years ago. 

Claimant worked four days'at Craftsman Cabinets and never 
returned to work after the June 2 3, 19 7 3 injury. She did 
waitress a~d cocktail work in 1973. She ~orked as a county 
clerk for one year (1974-1975) 1 then returned to waitress 
work until February 1979, when she quit and went on Welfare. 

The Referee found the issue of cornperlsability of cervical 
condition was res judicata. The Referee affirmed the Fund's 
denial of aggravation and awarded medical care· pursuant to 
ORS 656.245. The Referee further granted clairnant 1 s attorney 
a fee of $250. 

BOARD ON DE NOVO REVIEW 

I 

The Board, after de novo review, modifies the Referee's 
order. The Board finds that claimant has never filed a 
claim for a cervical strain from her origfnal injury. There­
fore, the Board reverses that portion of t'he Referee's order 
that awarded claimant eBtitlement to medical services under 
the provisions of ORS 656.245 and the subs~quent award of 
attorney fees in the amount of $250.· :. 

1 . r· 
i 
' 
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Dr. Hildreth reported on October 26,■ 1979
question claimant regarding cervical symptoms.

that he did not

Dr. Melson reported on November 26, 1979 that he would
expect complaints of the strain in the cervical thoracic areas
to appear within one to three days after the injury.

On December 4, 1979, Dr. Martens concurred with Dr. Melson
however, noticed that claimant had excruciating pain in her
right hand that might have made claimant unaware of pain in
other areas.

m

Dr. Cash reported on January 2, 1980 that the original
diagnosis of carpal tunnel syndrome was either premature or
totally incorrect because at the time claimant had some aber­
rations of the upper arm. He opined that claimant "...
probably now has, as a result of her original industrial in­
jury, a transient neuropathy of the left [sic] hand with as­
sociated cicatrix of the nerve root sleeves of C6 through T2
which are consistent and certainly well within the realm
of reasonable medical probability".

Claimant testified that her present condition of pain and
numbness in her right shoulder, arm, hand and fingers had
persisted since the injury of June 1973.  he said that her
headaches, neck stiffness and muscle spasms in her shoulde:; -
started approximately four to five years ago.

Claimant worked four days' at Craftsman Cabinets and never
returned to work after the June 23, 1973 injury.  he did
waitress and cocktail work in 1973.  he worked as a county
clerk for one year (1974-1975), then returned to waitress
work until February 1979, when she quit and went on Welfare.

The Referee found the issue of compensability of cervical
condition was res judicata. The Referee affirmed the Fund’s
denial of aggravation and awarded medical care' pursuant to
OR 656.245. The Referee further granted claimant's attorney
a fee of $250.

BOARD ON DE NOVO REVIEW '

The Board, after de novo review, modifies the Referee's
order. The Board finds that claimant has never filed a
claim for a cervical strain from her original injury. There­
fore, the Board reverses that portion of the Referee’s order
that awarded claimant entitlement to medical services under
the provisions of OR 656.245 and the subsequent award of
attorney fees in the amount of $250 .' - t

-625-
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Dr. Martens, Blandino and Cash opined that claimant's 
neck, shoulder and·arm conditions were related to the June 
23, 1973 ·injury, but they did not examine claimant until 
four to five years after the injury. Dr. Corson, ~ho ori­
ginally treated claimant, ~eported claimant never complained 

-of any problems in the cervica:1 or thoracic area of the spine. 
He indicated that a strain syndrome would manifest within ·a 
day or so of the time it was sustained. 

The Board affirms that portion of the Referee's order 
which affirmed the carrier's July 19, 1978 denial of claim­
ant's aggravation claim. 

ORDER 

The R~feree's order, dated January 31, 1980, is ~edified. 

Claimant's entitlement to medical services under t~e pro­
visions of ORS. 656.2~5 and the award of attorney fees in fhc 
·amount· of $250 awarded by the Referee is reversed. 

The balance of the.Referee's order is affirmed. 

WCB CASE NO. 78-1252 

JAMES D. VAN CLEAVE, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Merten & Saltveit, Employer's Attys. 
Order On Remand 

July 11, 1980 

The above entitled matter havin'g been appealed to the­
Court of Appeals from an Order of the Workers' Compensution 
Board, dated .. June 19, 1979, 

And the Court of Appeals by Judgment and Mandate having 
remanded the Order of the Board for further proceeding 
pursuant to the Court's decision and opinion rendered April 

J 21, 1980, 

Na,,.,, therefore, in compliance with said ~andate and 
Order and the opinion of the Court,. the Board hereby .::-erttancis 
this case to Refe'ree Fink to c:1e·cermine whether the 1976 
injury caused Kienbock's disease, merely made it symptomatic 
or aggravated a pre-existing condition. 

-626-

Dr. Martens, B.landino and Cash opined that claimant’s
neck, shoulder andarm conditions were related to the June
23, 1973 injury, but they did not examine claimant until
four to five years after the injury. Dr. Corson, who ori­
ginally treated claimant, reported claimant never complained
■of any problems in the cervical or thoracic area of the spine
He indicated that a strain syndrome would manifest within a
day or so of the time it was sustained.

The Board affirms that portion of the Referee's order
which affirmed the carrier's July 19, 1978 denial of claim­
ant’s aggravation claim.

ORDER

The Referee's order, dated January 31 , 1980, is modified,

Claimant's entitlement to medical services under the pro­
visions of OR 656.2^5 and the award of attorney fees in the
amount' of $250 awarded by the Referee is reversed.

The balance of the.Referee’s order is affirmed.

WCB CA E NO. 78-1252

JAME D. VAN CLEAVE, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O’Leary, Claimant's Attys.
Merten &  altveit, Employer's Attys.
Order On Remand

July 11, 1980

The above entitled matter having been appealed to the
Court of Appeals from an Order of the Workers' Compensation
Board, dated.June 19, 1979,

And the Court of Appeals by Judgment and Mandate having
remanded the Order of the Board for further proceeding
pursuant to the Court's decision and opinion renderea April
21, 1980,

Now, therefore, in compliance with said Mandate and
Order and the opinion of the Court, the Board hereby remands
this case to Referee Fink to determine whether the 1976
injury caused Kienbock's disease, merely made it symptomatic
or aggravated a pre-existing condition.

%
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NO. C 416838 

LYLE AMMON, CLAIMANT 
Michael B. Dye, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

July 14, 1980 

Claimant sustained a compe;',s ab le injury on Dece:rJ::,E!r 2 0 , 
1972 when he developed an abdominal hernia while helpi~g to 
lift a large cant. The claim was first closed by a Determina­
tion Order, dated March 16, 1973, and claimant's aggravation 
rights have expired. 

On May 9, 19 80, the Board, by its Own f.'.iotion Order, 
reopened claimant's claim based on a report from Dr. i'<.. W. 
McIntyre which indicated claimant had a large epigastric 
hernia which was related to his industrial injury. Surgery 
was performed by Dr. McIntyre on February 4, 1980. 

On May 27, 1980, Dr. McIntyre reported that claimant 
was doing well and the surgical re~air wa~ comple~ely sat­
isfactory. He indicated claimant returned: to work on ML1rch 
11, 1980_. . 

On May 30, 1980, the State Accide~t Insurance Fund 
requestec a determination of claimant's current disability. 
On July 2, 1980, the ~valuation Division of the Workers' 
Compensation Department recommended claimant be granted 
temporary total disability compensation from !"ebruary 3, 
1980, the date he was hospitalized for surgery, throuyh 
March 10, .1980. 

The Board concurs. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from February 3, 1980 thro~gh March 10, 
1980. The record indicates that most or qll of this amount 
has been paid to claimant. 

-627- ; ,_ .... , ....... ---. 

LYLE AMMON, CLAIMANT
Michael B. Dye, Claimant’s Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

CLAIM NO. C 416838 July 14, 1980

Claimant sustained a compensable injury on Decerriber 20,
1972 when he developed an abdominal hernia while helping to
lift a large cant. The claim was first closed by a uetermina-
tion Order, dated March 16, 1973, and claimant's aggravation
rights have expired.

On May 9, 1980, the Board, by its Own Motion Order,
reopened claimant's claim based on a report from Dr. R. W.
McIntyre which indicated claimant had a large epigastric
hernia which was related to his industrial injury.  urgery
was performed by Dr. McIntyre on February 4, 1980.

On May 27, 1980, Dr. McIntyre reported that claimant
was doing well and the surgical repair was completely sat­
isfactory. He indicated claimant returned' to work, on March
11, 19 80,.

On May 30, 1980, the  tate Accident Insurance Fund
requested a determination of claimant's current disability.
On July 2, 1980, the Evaluation Division of the Workers'
Compensation Department recommended claimant be granted
temporary total disability compensation from February 3,
1980, the date he was hospitalized for surgery, through.
March 10, 1980.

The Board concurs.

ORDER

Claimant is hereby granted compensation for temporary
total disability from February 3, 1980 through March 10,
1980. The record indicates that most or all of this amount
has been paid to claimant. i

m
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CLAIM NO. C 3933·75 

JOHN E. ARDIEL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order & Determination 

July• 1·4, 1980 

On September 8, 1972, claimant sustained a compensable 
injury to his back. His claim was closed and his aggravation 
rights have expired. 

After the original closure, claimant continued to 
experience low back pain periodically. On December 22, 
1979, Dr. John Harris reported that claimant had had a 
recurrence of his low back pain on December 10, 1979, without 
any new injury. Because the back piJin persisted and radiatE.:d 
into the legs, claimant was hospitalized by Dr. Harris on 
December 22, 1979 for conservative trco.tment and further 
evaluation. 

On March 6, 1980, Dr. Harris reported that claimant 
continued to have low back pain. He reported that claimant 
had been given a Raney brace which claimant ieported provided 
considerable relief when he worked. Dr. Harris advised 
claimant that he had no further treatment to offer him and 
that. he £el t claimant's condition should be considerec} 
medically stationary after he completed his physical therapy 
in one more week. On March 18, 1980, Dr. Harris reported 
that claimant advised him that he had returned to work on 
March 17, 1980 and that claimant was continuing to.take 
muscle relaxants only at bedtime. Dr. Harris advised he had 
no further treatment to.offer claimant at that time. 

On June 19, 1980, the Orthopaedic Consultants opined 
that claimant's condition was stationary. Claimant continued 
to have to use Norflex as necessary and would use the Raney 
brace on a "prn" basis. The Orthopaedic Consultants felt 
that claimant 1 s current symptoms were directly related to 
his September 8, 1972 injury. 

The State Accident Insurance Fund (Fund), on July 8, 
1980, advised the Board of these facts .. The Fund indicated 
it would not oppose an Own Motion Order reopening this claim 
for time loss from December 22, 1979 through March 17, 1980, 
less time worked. It also requested that a Determination 
Order be entered closing this claim since claimant's condition 
was again medically stationary. 

The Board, after thoroughly reviewing all the evidence 
submitted to it, finds the claim should be reopened for the 
payment of temporary total disability compensation and other 
penefits for the period from December 22, 1979 through March 
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JOHN E. ARDIEL, CLAIflANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order & Determination

CLAIM NO. C 393375 July-14, 1980

On  eptember 8, 1972, claimant sustained a compensable
injury to his back. His claim was closed and his aggravation
rights have expired.

After the original closure, claimant continued to
experience low back pain periodically. On December 22,
1979, Dr. John Harris reported that claimant had had a
recurrence of his low back pain on December 10, 1979, without
any new injury. Because the back pain persisted and radiated
into the legs, claimant was hospitalized by Dr. Harris on 
December 22, 1979 for conservative treatment and further
evaluation.

On March 6, 1980, Dr. Harris reported that claimant
continued to have low back pain. He reported that claimant
had been given a Raney brace which claimant reported provided
considerable relief when he worked. Dr. Harris advised
claimant that he had no further treatm.ent to offer him and
that he felt claimant's condition should be considered
medically stationary after he completed'his physical therapy
in one more week. On March 18, 1980, Dr. Harris reported
that claimant advised him that he had returned to work on
March 17, 1980 and that claimant was continuing to.take
muscle relaxants only at bedtime. Dr. Harris advised he had
no further treatment to,offer claimant at that time.

On June 19, 1980, the Orthopaedic Consultants opined
that claimant's condition was stationary. Claimant continued
to have to use Norflex as necessary and would use the Raney
brace on a "prn" basis. The Orthopaedic Consultants felt
that claimant's current symptoms were directly related to
his  eptember 8, 1972 injury.

The  tate Accident Insurance Fund (Fund), on July 8,
1980, advised the Board of these facts. . The Fund indicated
it would not oppose an Own Motion Order reopening this claim
for time loss from December 22, 1979 through March 17, 1980,
less time worked. It also requested that a Determination
Order be entered closing this claim since claimant's condition
was again medically stationary. ' •

The Board, after thoroughly reviewing all the evidence
submitted to it, finds the claim should be reopened for the
payment of temporary total disability compensation and other
benefits for the period from December 22, 1979 through March
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17, 1980, less time worked. The Board finds that the claim­
ant's condition is again medically stati'onary and tl1at the 
claim can be closed with the above award of i.1dclitionc1l 
temporary total disability. compensation.· 

IT IS SO ORDERED. 

WCB CASE NO. 79-2°842 

RONALD D. BLACKWELL, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

July 14, 1980 

Claimant seeks Board review of the Referee's order 
which affirmed the State Accident Insurill1ce Fund's (Fund's) 
denial of his claim and did not assess penalties and an 
attorney fee for the Fund's failure to provide him with a 
copy of Dr. Wilson's June 12~ 1979 report. Claimant conten~s 
the Fund's denial was incorrect, unreasonable and should be 
set aside. Further, claimant contends the Fund should be 
assessed a penalty and an attorney fee for its failur~ to 
supply Dr. Wilson's report. 

FACTS 

The Board finds that the facts as recited by the Referee 
in his Opinion and Order are accurate and should be adopted. 
A copy of the Referee's order is attached hereto and maue a 
part hereof. 

' 
BOARD ON DE NOVO REVIEW I 

'!'he Board agrees with the Referee's .finding that the 
denial of this claim by the Fund was proper and affirms the 
Referee. The Board finds, for the reasons stated by the 
Referee, that the claimant· failed to establish by a preponder,­
ance of the evidence that his work situation was the cause 
of his e~otional problems as diagnosed by Drs. Holland and 

· Wilson •. 

However, the Board finds claimant is entitled to a 
penalty and an attorney fee ,for the Fund's refusal to furnish 
him the Jrme 12, 19 79 -report of Dr. Wilson. · The case reliec. 
upon by the Referee, Morgan v. Stimson Lumber Co., 38 Or App 
579, 590 P2d 292 (1978), was reversed by the Supreme Court 
[288 Or 595, ___ P2d ___ (1980)]. The Supreme Court 
held that- the Board's ~ule OAR 436-83-460 w·as valid. There­
fore, based on the FW1d's failure to furnish claimant a copy 
of ·Dr. Wilson's report as he requested,-the Boar9 assesses a 
penalty of $150 and an attorney fee of $150 to be paid by 
.the Fund for its withholding of Dr. Wilson's report. 

-629- . 
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m
17, 1980, less time worked. The Board finds that the claim­
ant’s condition is again medically stationary and that the
claim can be closed with the above award of additional
temporary total disability compensation.

IT I  O ORDERED. ^

WCB CA E NO. 79-2842 July 14, 1980

RONALD D. BLACKWELL, CLAIPIANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which affirmed the  tate Accident Insuraiice Fund's (Fund's)
denial of his claim and did not assess penalties and an
attorney fee for the Fund's failure to provide him with a
copy of Dr. Wilson's June 12> 1979 report. Claimant contends
the Fund’s denial was incorrect, unreasonable and should be 
set aside. Further, claimant contends the Fund should be 
assessed a penalty and an attorney fee for its failure to
supply Dr. Wilson's report.

FACT 

The Board finds that the facts as recited by the Referee
in his Opinion and Order are accurate and should be adopted.
A copy of the Referee's order is attached hereto and made a
part hereof.

BOARD ON DE NOVO REVIEW ■ ' ^

The Board agrees with the Referee's finding that the
denial of this claim by the Fund was proper and affirms the
Referee. The Board finds, for the reasons stated by the 
Referee, that the claimant' failed to establish by a preponder^
ance of the evidence that his work situation was the cause
of his emotional problems as diagnosed by Drs. Holland and
Wilson.

m

However, the Board finds claimant is entitled to a
penalty and an attorney fee for the Fund's refusal to furnish
him the June 12, 1979 report of Dr. Wilson.• The case relied
upon by the Referee, Morgan v._ timson Lumber Co. , 38 Or App
579, 590 P2d 292 (1978), was reversed by the  upreme Court
[288 Or 595 ,P2d ____________ (1980)]. The  upreme Court
held that-the Board's rule OAR 436-83-460 was valid. There­
fore, based on the Fund's failure to furnish claimant a copy
of Dr. Wilson's report as he requested, the Board assesses a
penalty of $150 and an attorney fee of $150 to be paid by
the Fund for its withholding of Dr. Wilson's report.

-629-



        

           
          

          
          

 

       

        
         

      

    
   
     

   
   

        
       

       
       
       

          
           
         

      
        

         
          
        
      
         

      

          
         

           
   

The Referee's order, dated January 10, 1980, 1s modified. 

Claimant is hereby granted the swn of $150 as a penalty 
and claimant's attorney is awarded a sum of $150, botS 
payable by the State Accident Insurance Fund for its failure 
to provide the June 12, 1979 report of Dr. Wilson as requested 
by claimant. 

The remainder of the Referee's order is affirmed. 

Claimant's attorney is granted c1s a reasonable citlorney's 
. fee a sum equal to $75, payable by the cci.rrier. 

·wcB CASE NO. 79-4148 

TED ARNOLD DIGGS, CLAIMANT 
Harold Adams, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant 

July 14, 1980 

Claimant seeks Board review of the Referee's order 
which: (1) found claimant was not entitled to additional 
temporary total disability compensation; (2) affirmed CNA's 
denial of responsibility for aggravation claim and/or addi­
tional temporary tot a 1 dis ability comp ens atio:1.; ( 3) a ffi rme c3 
the State Accident Insurance Fund's (Fund) denial of a claim 
for an injury; (4) remanded the claim to GoL'ld, Inc. and CNJ\ 
for submission to the Evaluation Division for the purpose of 
re-determining claimant's permanent partial disability based 
upon additional medical evidence; and (5) granted claimant's 
attorney a £ee out of any additional permanent partial 
disability award as a result of subsequent action by the 
Evaluation Division. Claimant contends he is entitled to 
additional temporary total disability compensation and 
penalties and attorney's fees for the carrier's failure to 
submit his claim to the Evaluation Division. 

FACTS 

The Board finds that_the facts as ~ecited in the Referee's 
Opinion and Order are accurate and should be.pdopted. A 
copy of the Referee's order is attached .hereto and made a 
part of this order. 

-630-

The Referee's order, dated January 10, 1980, is modified.

Claimant is hereby granted the sum of $150 as a penalty
and claimant's attorney is awarded a sum of $150, both
payable by the  tate Accident Insurance Fund for its failure
to.provide the June 12, 1979 report.of Dr. Wilson as requested
by claimant.

The remainder of the Referee's order is affirmed.

Claimant's attorney is granted as a reasonable attorney's
'.fee a sum equal to $75, payable by the carrier.

ORDER

WCB CA E NO. 79-4148 July 14, 1980

TED ARNOLD DIGG , CLAIMANT
Harold Adams, Claimant’s Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which: (1) found claimant was not entitled to additional
temporary total disability compensation; (2) affirmed CNA's
denial of responsibility for aggravation claim and/or addi­
tional temporary total disability compensation; (3) affirmed
the  tate Accident Insurance Fund's (Fund) denial of a claim
for an injury; (4) remanded.the claim to Gould, Inc. and CNA-
for submission to the Evaluation Division for the purpose of 
re-determining claimant's permanent partial disability based
upon additional medical evidence; and (5) granted claimant's
attorney a fee out of any additional permanent partial
disability award as a result of subsequent action by the
Evaluation Division. Claimant contends he is entitled to
additional temporary total disability compensation and
penalties and attorney's fees for the carrier's failure to
submit his claim to the Evaluation Division.

FACT 
The Board finds that.the facts as recited in the Referee's

Opinion and Order are accurate and should be,adopted. A
copy of the Referee's order is attached hereto and made a
part of this order.
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BOARD ON DE NOVO REVItW 

, The Board does· not find.claimarrt is entitl~d to any 
additional temporary total disability c_ompensation. The 
evidence establishes that this claim was not prematurely 
-clo~ed .. ,,Likewise, the evidence does not establish claimant "s 
cohditiori h~s worsened since his last award or arrangement 

•, ···of compensation. Further, the evidence does not establish 
' claimant' sustained a new injury. Claimant did not appeal 

-the Determination Order of January 12, 1979 on the issue of 
.the extent of disability. Therefore, the Board concurs with 

· the Referee's affirming of the denials of CNA and the F.i.md. 
,, 

The .Board• does not agree with t'he Referee's remanding 
the claim to· Gould, Inc. _and CNA for s·ubrnission to the 
Evaluation Division for.a redetermination of claim~nt's 

!· 

,permanent partial dtsability. based upon· the medical ~nd 
:other evidence presented in the record. The evidence does 
:not establish the original claim closure was premature.,.The 
!evidenc~ al~o·does not est~blish that claimarit's condition 

I ' 

' ... ' 

:aggravated and/or he is entitled to additional temporary 
:total disability compensation. The Referee and the Boc:i"id . 

·approved CNA's denial of claimant's aggravation claim and/or 
·entitlement to additional temporary total disability co~pensa-
1tion. There is no basis upon which to resubmit that claim 
to the Evaluation Divi~ion. Therefore, the Board reverses 
that portion of the Referee's order which remanded.claimant's 
claim to Gould, Inc. and CNA for submission to the Evaluation 
Division for a redetermination of claimant's disability and 
awarded claimant's attorney a fee out of. any permanent 
partial disability awarded claimant as a result of subsequent 
action ~y the Evaluati~n Di~ision. 

The Board finds no basis on which to assess penal~ies 
and other sanctions as requested by claimant based on the 
record in this case. 

ORDER 

The Referee's' order, dated December 17, 1979, is modified. 

That portion of the .Referee's order that remanded .. 
·claimant's claim to Go~ld~ Inc. a~d CNA for·submission to 
the Evaluation Division for redetermination ·of claimant's 
permanent disability and ·granted· claimant's atto'rney a fee 
equal to 25%' of any permanent disability· awarded claimant as 
a- ·result 9f subsequent action by· th·e Evaluation 'Divisiqn is 

·reversed. ·- · 
. 

· / · .-. ' ··. The rema1nder -of the Referee,· s order is affirmed. 
--~ ........ ~ .. ~ ...... ~·~-- ............ -- ·- ---J· . . . . 

. ' 
, .l; 

. i 

'., 
.. , -631-
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BOARD ON DE NOVO REVIEW

. The Board does not fi
additional temporary total
evidence establishes that
-closed. - -.-Likewise, the evi
condition has worsened sin
of compensation. Further,
claimant sustained a new i
the Determination Order of
the extent of disability,
the Referee's affirming of

nd claimant is entitled to any
disability compensation. The

this claim was not prematurely
dence does not establish claimant's
ce his last award or arrangement
the evidence does not establish

njury. Claimant did not appeal
January 12, 1979 on the issue of

Therefore, the Board concurs with
the denials of CNA and the Fund.

' • The Board-does not agree with the Referee's remanding
the claim to Gould, Inc. and CNA for submission to the
Evaluation Division for-a redetermination of claimant's
'permanent partial disability, based upon the medical and
-Other evidence presented in the record. The evidence does
■ not establish the original claim closure was prematureThe
•’evidence also-does not establish that claimant's condition
•aggravated and/or he is entitled to additional temporary
;total disability compensation. The Referee and the Board
approved CNA's denial of claimant's aggravation claim and/or
entitlement to additional temporary total disability compensa-
'tion. There is no basis upon which to resubmit that claim
to the Evaluation Division. Therefore, the Board reverses
that portion of the Referee's order which remanded claimant's
claim to Gould, Inc. and CNA for submission to. the Evaluation
Division for a redetermination of claimant's disability and
awarded claimant's attorney a fee out of. any permanent
partial disability awarded claimant as a result of subsequent
action by the Evaluation Division.

The Board finds no basis on which to assess penalties
and other sanctions as requested by claimant based on the
record in this case.

ORDER

The Referee's' order, dated December 17, 1979 , is modified

That portion of the Referee's order that remanded ..
claimant's claim to Gould, Inc. and CNA for • submission to.
the Evaluation Division for redetermination of claimant's
permanent disability and granted' claimant*s attorney a fee
equal to 25%' of any permanent disability' awarded claimant as
a- result of subsequent action by the Evaluation Division is
'reversed. ' ‘

•i;

The remainder of the Referee's order is affirmed.

-631-
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WCB CASE NO. 78-5409 

BILL MAVIS, CLAIMANT 
Marvin S. Nepom, Claimant's Atty. 
SAIF, Legal Serivces, Defense Atty. 
Order On · Remand , 

-

' July 14, 1980 

'The.above entitled.matter was appealed1 to the Court of . 
. Appeals froi an order of.the Workers' Comp~nsation Board, 

~, • ( I 

:· dated August 17, · 19 79. The Court of Appeals by Judgment and 
Mandate reversed the order of the Board and remanded the 
case for further proceedings pursuant to the Court's deci­
sion and opinion rendered April 28, 1980. 

-- 1: , i: 
t, ••. , 

l 

The ·Board awarded claimant temporary total disability 
compensation for about three months and awarded claimant a 
25% penalty.because of unreasonable denial of this cJ.aim. 
The Court found the.issue of a penalty had not been raised 
and was waived by claimant. Also the Court hEld that the 
Referee should have heard and considered evidence on the· 
temporary.total disability issue. The Court indicated it 

1., :· • was ,necessary .. to determine the duration of c·laimant' s tern-
' porary disability pursuant to ORS 65 6. 210 and that the State 

Accident·. Insurance Fund was' entitled t_o present evidence on 
this question. Secondly, the Court stated it was necessary 

'to.determine the exact amount of money claimant's noncom--•• 
1\ plying employer paid hii11 directly after his injury because 

his employir is entitled to have such payments offset against 
claim~nt's tim~ loss compensation. Thirdly, the Court ·· 
stated it ·was necessary to determine the exact amount of 
money, if ·any, that the State Accident Insurance Fund paid, 
to .claimant· in addition to the, direct payments from hi:.:; 
·employer. :· The· Court stated: "This simple formula has not 
yet been· applied in this case; on remand it should be". 
The Court reversed and 'remanded this case to the Board.· 

Now, :therefore, in compliance wi b1 said ,Judgment ,rnd 
Mandate and.order and the opinion of the Court, the Bourd 
sets asidJ that po'rtion of •its order, of August 17, 19 79 
which awarded claimant temporary tot.al disability cornpe:n-

• I 

1~···,-· ..... ··:· ··-· -·-· .. . . . .. --

: . 

~ation foi about three months and awarded claimant a 2S% 
penalty because of the unreasonable denial of this claim and·, 
that portion of the order dealing with temporary total 
disability compensation is remanded to· the ·Hearings Divi-, · .. · 
sion. · A hearing shall be held and the "formula." set forth:· 
by the Court of Appeals shall be applied to, det~rmine clair;1-·, 
ant's entitlement to temporary total disability•compensa- •. 
tion. · 

'i • . • I·· -- . 
I 
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BILL MAVI , CLAIMANT
Marvin  . Nepom, Claimant's Atty.
 AIF, Legal  erivces, Defense Atty.
Order On Remand

WCB CA E NO. 78-5409 July 14, 1980

m

The. above entitled. matter was appealed to the Court of.
. Appeals from an order of,the Workers’ Compensation, Board,

. -'dated August 17, '1979 , The Court of Appeals by Judgment and
■ Mandate reversed the order of the Board and remanded the
case for further proceedings pursuant to the Court's deci-

. sion and opinion rendered April 28, 1980.

The‘Board awarded claimant temporary total disability
• .. compensation for about three months and awarded claimant a

25% penalty.because of unreasonable denial of this claim.
The Court found the.issue of a penalty had not been raised'

' and was waived by claimant. Also the Court held that the
Referee should have heard and considered' evidence on uhe

• temporary.total disability issue. The Court indicated it 
' was ,necessary-.to determine the duration of claimant's tern-'

' ■ pbrary disability pursuant to OR 656.210 and that the  tate
Accident.Insurance Fund was‘entitled to present evidence on
this question.  econdly, the Court stated it was necessary

‘ to determine the exact amount of money claimant's noncom-—
plying employer paid him-directly after his injury because
his employer is entitled to have such payments offset against

. claimant's time loss compensation. Thirdly, the Court
■ stated it 'was necessary to determine the exact amount of
money, if‘any, that the  tate Accident Insurance Fund paid^
to .claimant' in addition to the direct payments from his _ .
employer. ‘‘ The- Court stated: "This simple formula has not.

; yet been'applied in this case; on remand it should be".
The Court reversed and remanded this case to the Board.

#

Now, .therefore, in compliance wit'n said Judgment and
;• Mandate and.order and the opinion of the Court, the Board
sets aside that portion of ‘its order of August 17, 1979
which -awarded claimant temporary total disability compon-

•_ sation for about'three months and awarded claimant a 25%.
• penalty because of the unreasonable denial of this claim and'-
that portion of the order dealing with temporary total
disability compensation is remanded to' the 'Hearings Divi-
sion.' A hearing shall be held and the "formula." set forth'-'

: by the Court of Appeals shall be applied to. determine claim--
ant's entitlement to temporary total disability■compensa­
tion .

-632-
m

• 

• 

‘ 



    
    

   
     
    

     

        
        
          

      
           

          
             
     

           
           
           

   

    

         
          

            
           

             
          
        

             
            

     

         
         

         
        

      
          

          
        

         
   

          
         

         
         
        0 

'.} 

WCB CA~-;E NO. 79-1267 

STEVEN A. MILLS, CLAI.l'vlANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Service~, Defense Atty. 
Request for Review by Claimant 

. July 14, 1980 

Claimant seeks Board re view of the Re fere2' s order 
which affirmed the Determination Order, dated January 31, 
1979, as corrected on March 2, 1979, which awarded claimant 
temporary total dis ability corr1pens at ion and compensation 
equal to 4.2° for 70% loss of the right little fin9er. 
Claimant contends he is entitled to a disability based on 
the loss of use of the right hand rather than simply loss of 
use of the right little fin~er. 

FACTS 

The Board finds that the facts as recited by the Referee 
in his Opinion and Order are accurate and should be adopted. 
The Order of the Referee is attached hereto and, by tr,is 
reference, made a part- hereof. 

BOARD ON DE NOVO REVIEW 

Claimant argues that his injury to his right· little 
finger has extended into the palm of his hand. Claimant 

.testified his right hand is weaker as a result of the injury 
and that he develops cramps after using the hand. He statcc.1 
he has lost much of the grip in his right hand, wh:ich is 
verified by th~ grip strength tests performed by Dr. Mcvay. 
Claimant is right-handed. According to claimant, he has 
lo~t the ability to grip tools as tightly as he used to and 
can no longer hold a tool for any le~gth of time without 
experiencing cramps in his right hand. 

' Dr. McVay, on August 7, 197 8, performed u revision 
amputation of the stump of claimant's right little finger. 
This operation extended into the palm of claimant's right 
hand. The profundis tendon was removed in this surgery. 

Dr. Button, in December 1978, reported·claimant had:. 
(1) cold intolerance and (2) cramping and f~tigue of the · 

hand when gripping tools for more than a few minutes. Dr. 
Button felt claimant's complaints of weakness, cramping with 
grip and cold intolerance were "well accepted seque·la of 
injuires of this nature". 

The Board agrees with claimant that he is entitled to 
an award of permanent disability ;for his right'hand. The 
original injury was to the right little finger. However, 
the last surgical treatment for this injury required surgery 
.in the palm of t~e-right hand. Claimant's testim?ny, as 
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9
 TEVEN A. MILL , CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O’Leary, Claimant's Attys,
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

WCB CAGE NO.- 79-1267 July 14, 1980

Claimant seeks Board review of the Referee's order
which affirmed the Determination Order, dated January 31,
1979, as corrected on March 2, 1979, which awarded claimant
temporary total disability compensation and compensation
equal to 4.2° for 70% loss of the right little finger.
Claimant contends he is entitled to a disability based on
the loss of use of the right hand rather than simply loss of
use of the right little finger.

FACT 

The Board finds that the facts as recited by the Referee
in his Opinion and Order are accurate and should be adopted.
The Order of the Referee is attached hereto and, by this
reference, made a part-hereof.

m
BOARD ON DE NOVO REVIEW

Claimant argues that his injury to his right littJ.e
finger has extended into the palm of his hand. Claimant
testified his right hand is weaker as a result of the injury
and that he develops cramps after using the hand. He stated
he has lost much of the grip in his right hand, which is
verified by the grip strength tests performed by Dr. MeVay.
Claimant is right-handed. According to claimant, he has
lost the ability to grip tools as tightly as he used to and
can no longer hold a tool for any length of time without
experiencing cramps in his right hand.

9

Dr. MeVay, on August 7, 1978, performed a revision
amputation of the stump of claimant's right little finger.
This operation extended into the palm of claimant's right
hand. The profundis tendon was removed in this surgery.

Dr. Button, in December 1978, reported•claimant had:.
(1) cold intolerance and (2) cramping and fatigue of the
hand when gripping tools for more than a few minutes. Dr.
Button felt claimant's .complaints of weakness, cramping with
grip and cold intolerance were "well accepted sequela of
injuires of this nature".

The Board agrees with claimant that he is entitled to
an award of permanent disability .for his right'hand. The
original injury was to the right little finger. However,
the last surgical treatment for this injury required surgery
•in the palm of the'right hand. Claimant’s testimony, as

-633-
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supported by Dr. Button, is that .he -h~s. loit strength in. his. 
dominant right hand, it fatigues;easily, ~ramps with-~iippi~q· 
activi tie·s and is intolerant of ·cold·. The preponder,.;nce ol ·. 
the evidence establishes that claimant has lost some function 
of his right hand. Therefore, the Board awards claimQnt 
compensation equal to 15° for 10% scheduled disability for·­
loss of function of his right hand. 

ORDER 

The Referee's order, dated December 20, 1979, is modified . 

Claimant is hereby granted an award of additional 
compensation equal to 15° for 10% scheduled disability for 
loss of iunction ~f his right ha~d. 

) 
Claimant's attorney is hereby gr~nted as a r6asonQblc 

attorney's fee a sum equal to 25% of the increased compensa-, 
tion granted by this•order, payable out of said compensation 
as paid, '·not to exceed $3,000. 

WCB CASE NO. 80-4328 

RICHARD A. PERRY, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf,· Smith, Griffith 

& Hallmark,-Ernployer's Attys. 
Own Motion Order 

July 14, 1980· 

On J·une 12, 19 80, .•claimant, by and .through his attorney, 
requested the Board to exercise its own motion jurisdiction 
and. r~open his claim for an injury sustained-_on September 
24, 19 7 4. This claim was originally closed on· December 16, 
1974 and claimant's aggravation righti have·_expired . 

Subsequently,. claimant filed_ a claim 
allegedly sustairied on February 25, 1980. 
presently before the Hearings Division as 
4238. 

for an injury. 
This claim is 

WCB Case No. 80-

Att.ached to claimant's own motion petition were seve·ral ·. 
rnedical·.docutnents. On April 9·, 1980, ·or. A. Torres indicated.· 
that. claimant's current· condition was probably an exacerbation · 
of a chronic low back condition related to low back strai.ns : 
four and .:five. years earlier. Based on this report, claiman,t : 
requested that ·the ·Board reopen his September 1974 claim.·or,, 
in th~ alternative, refer the matter for a consolidated \ 
hearing with WCB Case No. 80-4 2 38. ·,~. 

-634-
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supported by Dr. Button, is that .he 'has. lost strength in. his .
dominant right hand, it fatigues,-easily, cramps with gripping
activities and is intolerant of 'cold. The preponc3erance' o'f
the evidence establishes that claimant has lost some function
of his right hand. Ttierefore, the Board awards claimant
compensation equal to 15° for. 10% scheduled disability for-
loss of function of his right hand.
ORDER - • •

The Referee's order, dated December 20, 1979, is modified.

Claimant is hereby granted an award of additional
compensa'tion equal to 15° for 10% scheduled disability for
loss of function 'of his right hand.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensa-.
tion granted by this'order, payable out of said compensation
as paid, ‘'not to exceed $3,000.

WCB CA E NO. 80-4328

RICHARD A. PERRY, CLAIMANT
Galton, Popick &  cott, Claimant's Attys.
Lang, Klein, Wolf,-  mith, Griffith

& Hallmark,-Employer‘s Attys.
Own Motion Order

July 14, 1980-

On June 12, 1980, .-claimant, by and .through his attorney,
requested the Board to exercise its own motion jurisdiction
aind. reopen his claim for an injury sustained on  eptember
24, 1974. This claim was originally closedoh December 16,
1974 and claimant's aggravation rights have'expired.

 ubsequently,.claimant filed a claim for an injury,
allegedly sustained on February 25, 19 80. This claim is ' • .
presently before the Hearings Division as WCB Case No. 80-
4238.

Attached to claimant's own motion petition were seve'ral •.
medical'.documents. On April 9', 1980, Dr. A. Torres indicated,'
that•claimant's current'condition was probably an exacerbation
of a chronic low back condition related to low back strains j
four and ,;five. years earlier. Based on this report, claimant
requested that the Board reopen his  eptember 1974 claim-or,
in the alternative, refer the matter for a consolidated
hearing with WCB Case No. 80-4238. -v

-634-
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June ·30, 19 80, the carrier,;. by a·nd through its 
attorney, advised the Board that it felt claimant 1 s current 
condition was due to his previous· irij ury · and was not a new 
injury. It recommended that the Board reopen claimant's 
claim for the 1974 industrial injury. On July 3, 1980, 
claimant's attorney responded to the ca~rier's letter indicat­
ing that it was claimant's position his current condition 
was due either or both to his 1974 injury or his new injury. 

The Board, after thoroughly considering the evidence 
before it, concludes that it would be in the best interest 
of all the parties concerned if the own motion request was 
consolidated with the case presently before the Hearings 
Division for a hearing. The Referee is instructed to take 

evidence and determine whether claimant's current condition 
is causally related. to his 1974 injury or the alleged 1980 
injury or both. At the close of the hearing, the Referee 
shall cause a transcript of the proceedings to be prepared 
and forwarded to the Board together with his recommendation 
concerning the disposal of the 1974 claim. The Referee 
shall also prepare an appealable order with respect to 'j:he 
1980 alleged injury and the carrier's denial thereof. 

CLAIM NO. DC 43823 

JAMES R. SAMPSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order 

July 14, 1980 

On May 30, 1980, the Board entered its Own Motion Order 
reopening claimant's claim £or his November 29, 1972 industrial 
injury as of the date of the· order. On June 20, 1980 the Board 
received a recent report from Dr .. Groth indicating clcJimant 
had been disabled since February 12, 19 80 and had been unable 
to work since that day. The Board concludes that its oraer 
should be amended, allowing claimant compensation for temporary 
total disability from February 12, 1980 and until closed pur­
suant to ORS 656.278. 

IT IS SO ORDERED. 

-635-

On June '30 , 19 80, the carrier,; by and through its
attorney, advised the Board that it' felt claimant's current
condition was due to his previous injury and was not a new
injury. It recommended that the Board reopen claimant's
claim for the 1974 industrial injury. On July 3, 1980,
claimant's attorney responded to the car^rier's letter indicat­
ing that it was claimant’s position his current condition
was due either or both to his 1974 injury or his new injury.

The Board, after thoroughly considering the evidence
before it, concludes that it would be in the best interest
of all the parties concerned if the own motion request was
consolidated with the case presently before the Hearings
Division for a hearing. The Referee is instructed to take

evidence and determine whether claimant's current condition
is causally related to his 1974 injury or the alleged 1980
injury or both. At the close of the hearing, the Referee
shall cause a transcript of the proceedings to be prepared
and forwarded to the Board together with his recommendation
concerning the disposal of the 1974 claim. The Referee
shall also prepare an appealable order with respect to the
1980 alleged injury and the carrier's denial thereof.

CLAIM NO. DC 43823

JAME R.  AMP ON, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Amended Own Motion Order

July 14, 1980

On May 30, 1980, the Board entered its Own Motion Order
reopening' claimant's claim for his November 29 , 1972 industrial
injury as of the date of the order. On June 20, 1980 the Board
received a recent report from Dr. .Groth indicating claimiant 
had been disabled since February 12, 1980 and had been unable
to work since that day. The Board concludes that its order
should be amended, allowing claimant compensation for temporary
total disability from February 12, 1980 and until closed pur­
suant to OR 656.278.

IT I  O ORDERED.

635-



     

   
     
    
     

         
           

          
          
       

          
         
           

          
         
           
          

 

        
          
            

   

        
          
           

        
          
         
         

          
           

          
     

         
        

          
       

     
    
    

     
  

      
    
    

      
       

        
  

WCB CASE ~O. 79-3637 

FREDA K. SHEFFIELD, CLAIMANT 
Brown, Burt & Swanson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by th~ SAIF 

July 14, 1980 

The State Accident Insurance Fund (Fund)seeks ao~rd review 
of the Ref~ree's order which set aside i:..s denial of claimant's 
chronic back condition and paresthesias of the fingers of the 
left hand. The Fund contends their denial should be approved 
and the March 16, 19 79 Deterrninution Order af firrred. 

FACTS 

Claimant, at the time. a 45-year-old superv:,..sor Ln the Crirr.e 
Preventiori Unit of the Salem Polic~ Department, sust~ined a 
compensable inju:ry on September 20, 1978 when she was involved 
in an automobile accident. Dr. H. Searing, on Septemhc~r 2·,, 
-1978,. diagnosed: (1) contusion of the left shoulder, (2) con­
tusion of the left temple, (3) small laceration of the upper 
right jaw, and (4) neck spasms with son~ limitation of move­
ment. 

Claimant was re lease cl for modified work on October 4, 19 7 8 
by Dr. Searing. On November 29, J.978, Dr. Searing reported 
she had improved range of motion with pain in the· left shoulder 
because of her work. 

Dr. Robert Anderson, on Janu~ry 22, 1979, reported claim­
ant sustained injuries about the left shoulder, the right upper 
arm and shoulder and about the head in the September 1978 
automobile accident. He indicated claimant r-eturned to fuli 
duty -in early November 1978. He felt she had recovered well 
and was medically stationury at that time. All references 
to cervical strain and back sur9ery were pre-existin•;J and not 

related to, or aggravated by, the September accident. He 
found total loss of function to the neck and left shoulder 
due to the injury was zero. On February 23, 1979, Dr. 
Searing concurred with Dr. Anderson's report. 

On March 16, 19 79, a Determination Ord~r granted r:lai_mapt 
compensation for temporary total disability from· September 29, 
1g73 through October 3, 1978 and tempor-ary partial disability 
from October 4, 1978 through October 31, 1978 . 

. On March 30, 1979, Dr. R. D. Brust found claimant was 
suffering from· chronic back trouble, left shoulder strain, 
cervical neck strain and an _element of subjective paresthesias 

. .i,n the medial three finqers of the left hand. Dr. Geor9e 
Harwood, medical consultant for the Fund, did not find the 
paresthesias condition nor the back strain· related to the 
September 1978 accidnet. 
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WCB CA E NO. 79-3637 July 14, 1980

FREDA K.  HEFFIELD, CLAIMANT
Brown, Burt &  wanson, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund (Fund}seeks Boct i:d reviev;
of the Referee's order which set aside its denial of claimant's
chronic back condition and paresthesias of the fingers of the
left hand. The Fund contends their denial should be approved
and the March 16, 1979 Determination Order affirrred.

FACT 

Claimant, at the time, a 45-year-old supervisor In the Crime
Prevention Unit of the  alem Police Department, sustained a
compensable inju;ry on  eptember 20 , 1978 when she was involved
in an automobile accident. Dr. H.  earing, on  epteml:)c;r 21,
•1978,. diagnosed: (1) contusion of the left shoulder, ;'2) con­
tusion of the left temple, (3) small laceration of the upper
right jaw, and (4) neck spasms with some limitation of move­
ment .

Claimant was released for modified work on October 4, 1978
by Dr.  earing. On November 29, 1978, Dr.  earing reported
she had improved range of motion with pain in the left shoulder
because of her work. #

Dr. Robert Anderson, on January 22, 1979, reported claim­
ant sustained injuries about the left shoulder, the right upper
arm and shoulder and about the head in the  epteinber 1978
automobile accident. He indicated claimant returned to fulx
duty in early November 1978. He felt she had recovered well
and was medically stationary at that time. All references
to cervical strain and back surgery were pre-existing and not

related to, or aggravated by, the  eptember accident. He
found total loss of function to the neck and left shoulder
due to the injury was zero. On February 23, 1979, Dr.
 earing concurred with Dr. Anderson's report.

On March 16, 1979, a Determination Order granted claimant
compensation for temporary total disability from'  eptember 20,
1978 through October 3, 1978 and temporary partial disability
from October 4, 1978 through October 31, 1978.

On March 30, 1979, Dr.
suffering from' chronic back
cervical neck strain and an 
in the medial three fingers
Harwood, medical consultant

R. D. Brust found claimant was
trouble, left shoulder strain,
element of subjective paresthesias
of the left hand. Dr. George
for the Fund, did not find the

paresthesias condition nor the back strain related to the 
 eptember 1978 accidnet.
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.:· :!, ._· ' On' Apr ti ''1j' '19 7 c(,' :the. F'ui'id :ifib~~?:~ ·pa'rti'a 1 · denia 1'•; c"on·-
tending claimant's chronic back :problems,.and paresthesizis of 
the median nerve were not .r_ela ted · t~ -the· September: 20, 197 8 ·· 

·.·accident. 
h l· ': 

Dr. Searing,· o~ August 17, 1979"· indicated that cla'imant 
had a lq~inectomy in 1965 and had. e·xperiencer1_ back .problems · 

· 1'.~,-- peri<JdiCa.11y since the0. ·,. J{e. wa·s··.~:uncible :to· 1~e1a,te ~her present 
problems to '.'the ind us tri a 1- 'accident' ·a·i th.ough a ,·re.la tionshi'p 
could pos.sibly exist·.·· In all _n-edi.cal.: probab'ility, he did 

· feel _the 'paresthesi:as -condition :was. r~lated to. the automobi i'e ' 
•, · acci den·t of 19 7 8. . . 

' ~ ~. . ', • . • ~ . ' • =--. . 

On October 26, 1979 ,·. Dr. Sear-ing indicated that cla.'iman.t 
. ~as laid,off. by. the polic~ department in Jun~ .1979 ·and has;not 

, ,r I 

. ,:_·. been ab le· to·. be. gain f.ully ~mployed sin.ce then. · He requested 

. ,.-,-· her claim· be _reopened. · · In his dep9si tion, :Dr. Searing indicated 
:that.he~ had ctianged.his mind about the relationship of claim­
ant'·s _back .,problems to; the automobile accident· .. He didn't feel 

1it;aggravate·d'.claimant.1 s disc disease., but rather the symptoms 
,from ·.the ·disc· disease. i-ie indicated that normally if-the' back 

., problems were related._to the accident it would- have·b~en ~vi-. 
:· .< dent. shortly af.ter the- accident, which· was not true in ,this 

case. Claimant did not complain of paresthesias until· f'}arch 
1979,. six months' afte·r the automobile· accident. · Base·c1 on t.--iis, 

· :,' Dr. Searing- was· asked, "Would that lead you to believe that . 
'. the /elationshi0p betwe·en the· automobile ·accident and th~:- ·, . 

paresthesis [si'c]_ she is· experiencing is tenuous?" ·His·'_reply 
w·as, ''.I'd.have to admit.that it isn't a positive proof'!:;,_ 

~•••~-~~-'.~~•- .,.,;_ :•:•~--J~-:•-;7-••..-~--•••• •J'••••r •' ~-•••••••-••-,.• -~• •~•"•" .. ~~ •--~~ .__.. -~•;:"",,' • •,• 

. ·.: ... The ·Ref~r'ee concluded clairnant'-s paresthesias cohd.1ti~n _:', · 
wa_s "at: .least" a tempor_ary worsening of her unqerlying -disc: 

· __ disease and the medical evidence together with claimant~s 
. ,, . ·. credible testimony strongly supported the compensability ·of 
: · that condition.' The partial denial of the Fund was set aside 

and the matter re fer red to .the· Fund_ for acceptance of t_he . 
paresthesthesias condition with the payment of temporary ; ·. 

: .. total disability 'benefits to continue: until claimant was" : 
'found to be rredically stationary. .Claimant IS, attorney ~_wa·s. 

:·granted a fee of $0800. . .. '., 

,.BOARD ·ON:. DE NOVO REVIEW 

The Board,' after de·novo- review;··concludes·t·hat tb.~ Ref- . 
. eree Is order should be" reversed. The Board .fi'nds• th·at -'or:. 

· __ :. . . Sea'rings'. ·reports are equi voca ~. ·'At one point 'he is. 1r( ·c6rr,_; 
. '\_; .. plet_e agreement with Dr. Anderson and then later ·changes .. his 

··. 'mind about the .relationship of ·claimant's present ·symptprris to· 
: · · · ·. i3:·._ -t;he .'automobile ·accident,. ,· Dr. Anderson- was very ·definite . . <:: ··in his ·opinion .tha'f, cl~iITBnt Is. back 'condition was. pie-existing· 

-- • ... ;i_ .• and-not related-to the accident.· The paresthesias con·ctitionwas 
not mentioned by Dr. Anderson; ·in fact, it was not, discussed 

· · ·· until six months after. the accident by Or~ Brust· who found . 
subjective -comp la-in ts only. 

.... ·- .. ~-· 1 ""•-,. .... I 
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m
On' April 17/ 1979 , 'the. Fund'-rss'ued'/a partial’denial’’con­

tending claimant's chronic back :problems,-and paresthesias of
the median nerve'were not .related ‘ to-the’  eptember 20 , 1978 •'
accident. • ‘ • • , ’

Dr.  earing,' on August 17 , 1979 indicated'that claimant
had a laminectomy in 1965 and had,experienced,back.problems
periodically since.then. He . was';_‘unab le 'to' relate.her present
problems to I'the industria 1-accident although a .relationship
could possibly exist-.-- In all .medical.'probability , he’ did
feel the 'paresthesias'-condition '.was, related topthe automobile '
acciden't ,of 197__8. ^

;• * On.October 26 , 1979 ,' Dr.  earing indicated, that claimant
was laid..off by., the poiic'e, department in June ,1979 'and has,-not 
been able'’to-,be gainfully, employed since then. ' He requested
her claim’be reopened.‘In his deposition, ;Dr.  earing indicated
.■that he: had' changed, his mind about the relationship of claim­
ant''s .back .'.problems to-the automobile ,accident',. He didn't feel
•it,.’aggravated-: claimant's disc disease.,' but ’ rather the symptoms

r from .the -disc'disease. i-ie indicated that normally if the' back
problems were related'.to the accident it would- have 'been evi-. 
dent, shortly afte'r the- accident,, which was not true in this
case. claimant did not complain of paresthesias until’March
1979, six months'after the_automobile'accident. .Based on this,
Dr..  earing-was. asked, "Would that lead you to believe that .
■the relationship between- .the automobile accident and the,-. ’■
paresthesis [sic], she is experiencing is tenuous?" His -reply
was, ''I'd have to admit, that it isn't a positive proof'll

9

on
c. •
f ■'
ide

*• i' •

, . •'The ' Referee conclu'de'd. claimant'-s paresthesias cohditi
wa,s "at'least" a temporary worsening of her underlying -dis
disease and the medical evidence together with claimantfs

• credible testimony strongly supported the compensability 'o
that condition.’ The partial denial' of the Fund was s'et'as
and the matter referred to .the' Fund for acceptance of the
paresthesthesias condition with the payment of temporary :
total disability 'benefits to continue.- until claimant was".
found to be medically .stationary. -.Claimant's. attorney-wa's . • ■

■■granted a fee of $'800. . . ;■

BOARD-ON-'PE NOVO REVIEW ■ /' , ; ' . . '

The Board, after de■novo - reviewi ' coneludes ' that the Ref-
: eree's order should be reversed. The Board .finds- th-at -Dr-.
 earings' reports are equivocal. ''At one point he is iri'/coiTi-

. plet.e agreement with Dr. Anderson and then later changes, his
mind about the relationship of 'claimant’s present symptom's ro
■the. automobile 'accident. .-Dr. Anderson was very'definite

"in his opinion .tha’-t', clairront's . back condition was - pre-existing
..and not related to the accident. The paresthesias condition was
not mentioned by Dr. Anderson; in fact, it was not,discussed
until six months after, the accident by Dr: Brust-who found ,
subjective .complaints only.
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.Dr. Anderson foun¢ claima:i t sus_tained r,o r~erm.1i1e!1 t. pi.s-. · 
ability as a result of the September r20-, 1978" automobil0· acci·- A\ 
dent. Claimant returned to light \./ork within two w12cks · and W 
full time work within a little over <1 man th. She worked full 
time unti::J_ she was laid off in ,June 1979. 13c.1sed upon cla.imc,.nt' s. 
own testimony, she is looking f.or j,::>bs sirni1a r. to the one she" 
held'with ·the police depu:r.tment. '.rhe l3oard concluclcs there 
is no loss of earning capacity due to t:,he Soptcplb_er · 20, .197 8 
injury. 

Based on all the evidenc0 before· .it, the Board conclucic!s 
the Fund's partial denial should be affirmed and the March: 
·16, 1979 Determination Order should .:::lso be Z1. ff i rmec'i. 

ORDER 

The order of the Referee, do. tee~ Januo.ry 21, 19 SO, is re­
versed. 

The March 16, 1979 Determination Order is affirmaC. 

'1.'he April 17, 1979 partial denial issued by tho Fund· is 
reinstated and affirmed. 

CLAIM NO. C604-9967 Jµly 14, 1980 

DELORES A. SKIDMORE, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal.Services, Defense Atty. 
Own Motion Determination 

Claimant sustained a compensable injury to her. back on 
September 28, 1969. The claim was initially closed on ·. 
August 3, 1972 and claimant's a9~Jravation r'ights have exp.irc::c1. 
Claimant has been.granted several awards for a tot~l equal 
to 240° for 75% unscheduled dis.:..1bility £or injury to hc..c low 
back. 

On February 21, 19 80, the i3o<J.rd entered its Own (>Jotio,, 
Order reopening claimant I s clai.:n as of ,Jan uZ1.ry 7, 19 BO, 
based on Dr. Thomas Boyden' s report indicating clair,1a;-)t had 
been hospitalized on that date for increased pain. In his 
report of January 17, 19 80, Dr. Boyden .indicated claimant's 
condition has worsened sub jecti vc.ly since S(·.:ptember .·i 9 7fJ 
and, in his opinion, claimant: was permanently and tot.:,1.1.y 
disabled from yainful employment. He related her condi·::io11 
to the September 2 8, 1969 ind us trial injury. 
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•Dr. Anderson found claimanc sustained no permanent’dis-
ability as a result of the  eptember /20> 1978‘automobile acci­
dent. Claimant returned to light work within two weeks and
full time work within a little over a month.  he worked fuJ.l
time until she was laid off in June 1979. Based upon claimant
own testimony, she is looking for jobs similar to the one she'
held'with -the police department. The Board concludes there /
is no loss of earning capacity due to the  optenber 20 , ,1978
injury. • '

Based on all the evidence before'it, the Board coriClu'des
the Fund’s partial denial should be affirmed and the March:
■16, 1979 Determination Order should also be affirmed.

m

ORDER

The order of the Referee, dated January 21, 1980, is re­
versed.

The March 16, 1979 Determination Order is affirmed.

The April 17, 1979 partial denial issued by the Fund'is
reinstated and affirmed.

CLAIM NO. C604-9967 July 14, 1980 m
DELORE A.  KIDMORE, CLAIMANT
Galton, Popick &  cott, Claimant's Attys.
 AIF, Legal. ervices, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to her back on 
 eptember 28, 1969. The claim was initially closed on
August 3, 1972 and claimant's aggravation rights have expired
Claimant has been granted several av/ards for a total equal
to 240° for 75% unscheduled disability for injury to her low
back.

On February 21, 19 80 , the Board enbered its O’wn Motion
Order reopening claimant's claim as of January 7, 1980,
based on Dr. Thomas Boyden's report indicating claimant had
been hospitalized on that d£ite for increased paiii. In his
report of January 17, 1980, Dr. Boyden indicated claimant's
condition has worsened subjectively since  eptember .19 79
and, in his opinion, claimant was permanently and totc.l.ly
disabled from gainful employment. He related her condition
to the  eptember 28, 1969 industrial injuiry.

m
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On January 23, "1980, Dr; Ce~.ff<je', Robins,"indicated ti1at 

the hospitalization· did. improve claimant's sym!?torns som.::who.t, 
· but this would not be permanent. ,He - felt she was permanently 
and totally disabled as a result of _her 1969 injury. 

On_ May 30, 1980 ~. the· Orthopaedic···consul tan ts, examined 
clai_mant and -found her-·condition was •medicully station.:::.cy 

· and further ··treatment would no"t be of any, benefit-~ They· felt 
claimant could riot return to any llreasonably continuous" 
-gainful' employment". They'" felt the award of 75% was consistent 
wtth her pres~:1t physical status . 

,On June -16, 19 80, the carrier requested a determination 
--~- of claimaht 1 s current disability. The ·Evaluation Division 

of. the Workers'. Compensation Board ,recommended that claimant 
be granted· additional. compensation· for temporary total 
disal;>ility from Janua·ry 7, 1980 through May 30, 1980 with no 

--~ _ ~~-~i ~io'p_a_~ __ aV:.~~-d for permanent part~a~~-~~~-~bili ty. 

The. Board, . aft'ei ·thoroughly 'considering the. eviden~~ 
'be fore it, concurs with the recominenda tion concerninq the 

.. ·award for temporary ·_total disability ... Howev~r, the 13oa·ra 
concludes, based on the reports of Dr. Boyden, Dr-. Robins 
:mid the Orthopaedic· Consultants, that claimant is permanently 
~nd totally diiabled•fiom any gainful employment_ a~d-~hould 

' ·' 

be compensat~d for this disability. · -~--

ORDER 

· Claimant is hereby granted· compensation for temporary 
c. total disabi 1 :L ty from Jariuary ·7, 19 80 through May 30, 19 80. 

Claimant is also gran_ted ·compensation· for permanent total 
disability.re~ulting from her September _28, 1969 industrial 
in'j ury, , effective May 31, 19 80. 

Claimant's attorney has already been granted a reason.able 
·attorney's fee ·for the increased award of temporary _total 

_· disability:. Claimant Is attorney is also entitled to a fee 
equal to 25_% of the increased compensation for· permaner:it 

· . · disability granted by· this order:,' payable out of said compen­
sation as paid, ·not to exceed $3,000. 

• I • + T : -

.., .. 

:, 

. ' . 
• <>- • ~• , f _. • I 

I_ • 

'I 
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On January 23, 1980 , 'Dr.- George'. Robins' indicated that
the hospitalization did improve claimant's symptoms somewhat,
vbut.this would.not be permanent. ,He felt she was permanently
and totally disabled-as a result of her 1969 injury.

On, May 30 , 1980 ,. the' Orthopaedic'"Consultants , examined
claimant and found her 'condition was'.medically stationary

. .. .■ -and further "treatment would no't’ be of ahy^ benefit-. They felt
claimant could hot return to any "reasonably continuous

■ • ■-gainful'employment". They' felt the award of 15% was consistent
with- her present physical status.

. ,On June -16, 19 80 , the carrier requested a determination
of claimant’s current disability. The 'Evaluation Division
of.the WorkersCompensation Board ‘recommended that claimant
be granted • additional, compensation’ for temporary total
disability from January 7, 1980 through May 30, 1980 with no
additional award for• permanent partial disability.

The,Board, after -thoroughly ‘considering the' evidence
before it, concurs with the recommendation concerning the
award for temporary .total disability.., However, the Board
concludes, b'ased on the reports of Dr. Boyden, Dr-. Robins

, |and the Orthopaedic Consultahts, that claimant is permanently
and totally disabled from any gainful employment, and should
be compensated for this disability. , • - .

ORDER - / . .

• Claimant is hereby granted'compensation for temporary
'total disability from January 7, 1980 through May 30, 1980.

■ Claimant is also granted compensation'for permanent total
disability.resulting from her  eptember 28, 1969 industrial
injury., effective May 31, 1980.

Claimant's attorney has already been granted a reasonable
attorney's fee 'for the increased- award of temporary total
disability. Claimant's attorney is also entitled to a fee
equal to 25,% of the increased compensation for' permanent

.'disability granted by' this order, payable out of said compen­
sation as paid, ‘not to-exceed $3,000'. •
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CASE NO.· 78-4706·· 

KATHRYN M. SMITH, CLAIMANT, 
'Pozzi, Wilson, Atchison, Kahn 
· & O'Leary, Claimant's Attys. 
SAIF, Legal Seryices, Defense Atty. 
Request f.or Review by Claimant · 

. '. . ~ .. 

•:.i. 

'. 
·. , .. 1". 

' ,:: ! .. •·• • • l:~ 
July 14, 19so·.:.,.•. 

CL:iimant see:iks Boa rel r.~vie~ ·of.·, th~' Pe f c· rec' s oi~·cie ~ · .·, ' .. 
which affirmed the State }\l~C.i(ient InStff.J.l~CC Fune}' s {Fucc1i., 
denial of her cla.im for a phJ.ebi t:i,s ·con di t_ion. 

FACTS 

'• •,a • 

~ .. · ... 

In 1973, c::..aimcint. begar \\'o'~kincJ with ·thi::; cntplu:1, .. ,- as·, 
an assembly line worker. CJ.a.i ;~:ant be 9a:: t rai ni nc; fo::: ::, 
supervisor position in June 1977 ani;l .in Septcn-:bc.r~ J.977 
started per forminq her job as it s upe:; L-visor. '!'his job roq ~i n~cl 
her to be on her feet 8ight hoDrs a day to supervise ocher. 
employees who we:re packing cookies·. Claimz1r.t a.llcqc~; chat_ 
this standing caused a ohlebitis condition. 

. .... • .•• 1, 

In February 1977,- c.lairnan~ undcnJent pelvic sur~;c~~Y- .. 
She indicated that she missed .:,ppro>:irn'ate.l_y. eight· to t,::n 
weeks of work and returned to work on·oi~ abm/t:.f\[)ri.1 l:,, 
1977 and did not experience any pr~ble~s. 

Claiman~ testified th~t on appio~imately rebru~ry 7 o~ 
8, 1978 she noticed what ,:i_ppeared. to her. to i:,c mqrc t:Lan · .. 
normal tiredness in her legs fr~m standing. She stated~~~ 
did not have any prior difficulties with her legs. She went 
to work on February 8, 1978 a~d her leg continued to swell, 
Her supervisor advised her to 90 to a doctor to see what was 
causing this problem. · She stated· thac: she went home <-.l"ld 
contacted Dr. J. Lambrecht. 

On February 8, 1978, Dr. L1rnbrccht reported thClt .:::laimant 
was ad~ilted to the hospital with a diagnosis of throm~o­
phlebitis~ She was discharged on Febr~a~y 13, 1978 wich the· 
di~gnosis of superficial phlebitis in the left lower leg.: 
Claimant beg~n anticoaau.lation therapy and continued.with· 
this treatment after h~r dischurge frorn the ·hos;?i tal. .. Dr. 
Lambrecht released claimant for rcqular work on March G, 
1978 with instructions that she el~v;t6 her feet during h~i 
breaks. In March 1978, Dr~ Lambrecht reported that he hc1d 
no way of ascertaining if. claimant's being on her feet all 
day while working was a spccific•cause of h~r phlebitit; ·~ut 
working. at her job may have prolonged or aggravated the 
condition. . 

Dr. Joe Much, medical cor.s ul tc1.n t fo1~ the ·Fund, .1n ,\pri l 
1978, 6p{ned that ~laimant's phlebitis condition was not 
related to her work. · 
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WCB CA E NO. 78-47.06'
KATHRYN M.  MITH, CLAIMANT, '
Pozzi, Wilson, Atchison, Kahn

& O’Leary, Claimant’s Attys.
 AIF, Legal  ervices, Defense Atty. 
Request for Review by Claimant

July 14, 1980
#

Claimant seeks J3oard review 'or-'the' Referee's
which affirmed the  tate Accident Insurance Fund'
denial of her claim for a phj.ebitis condition.

FACT 

orcier
 ( F U I ', d )

In 1973claimant began working with - this employc-r as''
an assembly line worker. Cj.aimant began training for a
supervisor position in June ,1977 and .in  eptember 1977
started performing her job as a supervisor. This job required
Her to be on her feet eight hours a day to supervise ouher
employees who were packing cookies. Claimant alleges chat
this standing caused a phlebitis condition.^

In February 1977,- claimant underwent pelvic surgery.
 he indicated that she missed approxiina te.ly. eight-to ten ■
weeks of work and returned, to work on' or about-Apri.l If,
19 7 7 and did not experience any problems. ' ’ ' .

Claimant testified that on approximately February 7 or / '■
8, 1978 she noticed what appeared. to her, to be. more th.an '. .
normal tiredness in her legs from standing.  he stated she -
did not have any prior difficulties with her legs..  he v;enr
to work on February 8 , 1978 and her,leg continued to swell.
Her supervisor advised her to go to a doctor to see what was
causing this problem. ’  he stated that she went home and ■'
contacted Dr. J. Lambrecht. .

'On February 8, 1978 , Dr. J.ambrecht reported that , cla iman t
was admitted to the hospital with a diagnosis of thrombo-.
phlebitis.  he was discharged on February 13, 1978 wich the
di.agnosis of superficial phlebitis in the left lower leg.; ; '
Claimant began anti coagulation therapy and continued,with-
this treatment after her discharge from the hospital.. Dr.
Lambrecht released claimant for regular work on March 6, ,
1978 with instructions that she elevate her feet during her
breaks. In March 1978, Dr. Lambrecht reported that ho had
no way of ascertaining if. claimant's being on her feet all
day while working was a sped tic'cause of her phlebitis, 'but
working- at her job may have prolonged or aggravated the
condition. - ■ '

Dr. Joe Much, medical consultant for fhe Fund, in April
1978, opined that claimant's phlebitis condition was not .
related to her work. • . • ' ; y,
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Maj 1978, claim~n£~was referred•io Dr. F. Hakkinen 
by Dr. Lambrecht. for a co11sultation. Dr. ·Hakkinen felt 
claimant. ha,a· a probable thrornbophlebi tis of _the deep veins, 
left pelvis, with very mild involvement of the· deep calf ·and 
greater-saphenous system on the left side, with noticeable 
calf swelling and posi•ti ve Roman's ·si gri.' He al~;o suspected 
a very tiny pulmonary emboli. Dr. Hakkinen felt it was 
·crucia·l that claimant had undergone pelvic surgery 15 months. 
prior and indicated th~t occasionally this causes phlebitis. 
He noted that.cl~imant's surgery was o~ the left side Jnd 
that her left lower extremity ·was .the one involved in this 
case.. He rec0rnmended th.at claimant continue to USl':' Hepari!].i za-
tion and also .Coumadin.· · · 

On·-May 30i i978, 1 the. f~nd denied claimant's claim. The 
denial was based on the.oninion that there· was insufficient 
evidence to substantiat~; causai relationship between 
claimant's work activity as described and her condition 
diagnosed as superficial phlebitis. 

Dr. Lambrecht, .in June 1978, reported that he advised 
claimant to avoid being on her feet for any prolonged period 
of t'irne. I_t was his feeling that continuing in her work as 
a supervisor would be detrimental to claimant's healL:·1 c1nd 
that she should seek a jop more suited to her capaciti~§,, 
along the lines of secretarial work or some job where ·she 
did not have to be on her feet for prolonqed periods of ·-i::.irne 
and was able to. lay down or sit down and elevate the lower 
extremity in order to facilitate venous drainage. In an 
undated report, Dr. Lambrecht reported that claimai1t' s : 
thrombophlebi tis condi_tion was ca.used or aqgravated by 
venous stasis in the lower extremities. He indicateci that 
·this could occur when an individual has been standinq for 
prolonged pe:r:-iod_s of time. He tel t that the nature of 
claimant's job contributed to her developing the thrombo­
phleb:L tis eithe·r as a causative factor or as an aggravatinc; 
one. 

In March 1979, Dr. Harold Vick, a qynecologist, reported 
that claimant wondered if her pelvic surgery caused her..-. 
phlebitis and so Dr. Vick requ~sted the reports from Dr. 
Augters who dfcl the surgery. Dr. Vick then opined that 
there was no reason to believe that this surgery should' 
have,· in any way, precipitated a thrombophlebi tis condition 
in her left leg. 

Claimant testified that after her first thrombophlebitis 
episode she remained at home and remained in bed. After 
appro;,dmately two weeks, claimant was allowed to get up and 
start walking, but was advised to continue to wear her 
support hose on both legs. She stated that she returned to 
work as a supervisor on March 15, 1978 and that the only 
time she could ·elevate her legs at work was when she was· on 
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In May 1978, claiman.;t'.was referred^'to Dr. F. Hakkinen

by Dr. Lambrecht, for a consultation. Dr. 'Hakkinen felt
claimant, had a probable thrombophlebitis of .the deep veins,
left pelvis, with very mild involvement of the deep calf and
greater • saphenous system on the left side, with noticeable
calf swelling and positive Roman's sign.' He also suspected •
a ve:ry tiny pulmonary emboli. Dr. Hakkinen felt it was

’crucial that claimant had undergone pelvic surgery 15 months-
prior and indicated that occasionally this causes phlebitis.
He noted that claimant's surgery was on the left side and
that her left lower extremity was .the one involved in this
case.. He recommended that claimant continue to use Hepariniza­
tion and also -Coumadin.'

m

On'-May 30, -1978/ the. Fund denied claimant's claim. The
denial was based on the opinion that, there' was insufficient
evidence to substantiate a causal relationship between
claimant's work activity as described and her condition
diagnosed as superficial phlebitis.

Dr. Lambrecht,.in June 1978, reported that he advised
claimant to avoid being on her feet for any prolonged period
of time. It was his feeling that continuing in her work as 
a supervisor would be detrimental to claimant's health and
that she should seek a job more suited to her capacities,
along the lines of secretarial work or some job where she
did not have to be on her feet for prolonged periods of -time
and was able to. lay down or sit down and elevate the lower
extremity in- order to facilitate venous drainage. In an

undated report, Dr. Lambrecht reported that claimant's
thromJaophlebitis condition was caused or aggravated by
venous stasis in the lower extremities. He indicated that 
this could occur when an individual has been standing for 
prolonged periods of time. He felt that the nature of
claimant's job contributed to her developing the thrombo
phlebitis either as a causative factor or as an aggravating
one.

9

In March 1979, Dr. Harold Vick, a gynecologist, reported
that claimant wondered if her pelvic surgery caused her;
phlebitis and so Dr. Vick requested the reports from Dr.
Augters who did the surgery. Dr. Vick then opined that
there was no reason to believe that this surgery should^
have,' in any way, precipitated' ci thrombophlebitis condition
in her left leg.

Claimant testified that after her first thrombophlebitis
episode she remained at home an'd remained in bed. After
approximately two weeks, claimant was allowed to get up and
start walking, but was advised to continue to wear her
support hose on both legs.  he stated that she returned to
work as a supervisor on March 15, 1978 and that the only
time she could elevate her legs at work was when she was on
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She sta1:ed th<Jt-she co.-1tin11cd to \voe!::_ until M,:,y 24, 
1978 when she c.,gain e:-:f)Crienced. pain and ~;\•10clJ.inq i;-: he;~ 
legs. She reporter] that. she C'Vlc:t1tua1..-;v :i.e/t ·dork bccau,~e 
she experienced chest pctin and hc.c left l2c; became p,1in;:ul. 
She testified that she,chi:i not do :,ny proi.CJilCj"0Cl standi;-19 
except on her job. She clid perfon,1 her 1·i::icJular housework 
and stood while doing such. In her supc,:-visory job, c1a.ima:it 
indicated she h;:i'd to constantly _walk or stand .'1 nd that she 
continually bumped her- lcc;s on cookie tables, cookie 0c::l ts 
and sometimes on flats of cookies. 

The FeferGe found the rn12dical c·,,idcn,::c did not _i_n,:i czitc 

that claimant's employ1Pcn t was the probable ca use of Lhc 
phlebitis condition. 1~c Referee found that the evidence 
failed to establish that +-he srnpl 0'/111,~nt ca u:::;c d a ma Leri al 
and permanent worsening oE her condition which was nccessarv 
to establish compensability, citing Weller v. Union Carbide: 
35 Or App 355, PJ.d ( 197 f3) 1 a.nd Hc-~nrv v~ Si\JF, 39 
Or App 795, P2cl (1979). Tl1crefo;~e,___..Lhe Hef,~1--ee 
affirmed the F~nd's deniaJ .. 

BOARD ON DE NOVO REVIEW 

The Board, after de novc review, n:::"Jer-,t):,: the ncC-cn::cG'c~ 
ore.er. Claimant did not ha,rc any pJ-cvious Ley probl..-:::;n,-; or 
thrornbophlebitis problems p1~ior to the inci.,~:cnt occu1~ri11e3 on 
either February 7 or 8, 1978. 'I'he weic;ht of U,e evicknce 
indicates that there is no rela~ionship between claimanc's 
Februc1ry 19 77 surgery and the c!cvelopmc~r:: t of the: thrombo­
phlebi tis condition. Dr. Vick opinccl thnt there wc,s no 
reason to believe that this surgery should hQVC in any way 
precipitated the thrornbophldYi_ t,is in c lairnc:in t' s 10ft l,.=:,(;. 
Dr. Lamb re ch t opined that cJa irni:int' s thro~11boph lebi tis c:onc:i-
tion was related to her work ',-1i th this employer. The •=--vi de nee 
indicates that her emp.1.oymcn t roquircrnen t t:-i at she remain on 
her feet for prolonqed pcricds of time has resulted in her 
developing this condition. 'l'heLe is no evidence that claimant, 
off her job, CIK;aged in such prolc.mgc0,d stanclinc1. The Beard 
finds that the evidence es tc1bli shes that cL:1 irnant did ;-j :it 

have a pr12-existinc·r condition. Dr. Lambr0cht O?ined tl·,at 
claimant's work n::,q uiremen ts cont cibutP.cl to her de 11c iopi ng 
the thromboph1 ebi tis either c:; s a ca us ati ve factor or as ,an 
aggravated one. The Board finds thot claimant has cstabJished 
by a preponderance of i:::he e,.ric:.er,ce that her thrombophl,:::,bi ti.s 
condition is related to her work. Therefore, the iJoacc: 
reverses the Referee's order ~1d remands this clai~ to ~he 
State i,ccident Insura.nce Fund :"or acc~ptancc e:,d p,]·/;ncnc. of 
compensation and other benefit:::: to \,'hic11 cli:."1iniant is <:•nL::i'clccl 

and until the claim is closed pu.:~s ;_wnt to ORS 6 56. 2 6 E. 

ORDER 

The RE!feree' s order, da tcc'i September . l 3, 19 7 9, is 

reversed. 
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break.  he stared that-she continued to work until May 24,
1978 when she again ei-.y^erienced, pain and swellincj in her
legs.  he reported that she eventually j.elt work because
she experienced chest pain and her left leg became paintul.
 he testified that she,did not do any pro.longed standing
except on her job.  he did perform her j'egular housework
and stood while doing such. In her s upevi sory job, claimant
indicated she ha'd to constantly walk or stand and that she
continually bumped her- legs on cookie tables, cookie belts
and sometimes on flats of cookies.

m

The Referee found the p.;edical evidenc
that claimant's employinent v/as the
phlebitis condition. The Jk:f0ree found
failed to establish that the err,ployment caused

did not in^iicate
cause of the

that the evidence
material

and permanent worsening of her condition which was necessar
to establish compensability, citing Vveller v. Union Carbide,
35 Or App 355, P2d
Or App 79 5, ____ P2d __
affirmed the Fund's denial.

(197 )', and F_enry_v_^  IMF, 39
kl979). Therefore, the Referee

BOARD ON DE NOVO REVIEW

The Board, aftei: de novo review, revej'ses the Referee's
order. Claimant did not have any previous ieu problems or
thrombophlebitis problems prior to the incident occurring on 
either February 7 or 8, 1978. The weight of the evidence
indicates that there is no reiafionship between claimanc's
February 1977 surgery and the devel.opment of the thrombo­
phlebitis condition. Dr. Vick opined that there was no 
reason to believe that this surgery should have in any way

ubxt-is inprecipitated the thrombophl
Dr. Lamlarecht opined that cdiaimant

claimant's left
throniipoph lebi tis

eg .
co n d i -

tion was related to her work v;ith this employer. The evideiice
indicates that her employment requirement that she remain on
her feet for prolonged periods of time has resulted in her
developing this condition. There is no evidence that claimant
off her job, engaged in such prolongcad standinq. Tlie Board
finds that the evidence estciblishes that claimant did not
have a pre-existing condition. Dr. Larabrecht opined tnat
claimant's work requirements contributed to her developing
the thrombophlebitis either as a causative facror or as _^an
aggravated one. The Board finds that claimant has estab],ished
by a preponderance of iihe eviderice that her throrribophleiai tis
condition is related to her work. Therefore, the Boaru:
reverses the Referee’s order and remands this claim to the
 tate Accident Insurance Fund for acceptance and paymeno of
compensation and other benefits to w'hich claimant is ^ar;iitled
and until the claim is closed pursuant to OR 656.268.

ORDER
The Referee's order, dated  eptesriber .13, 1979, is

reversed.
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claim is remanded to ihe State Accident Insurance 
Fund for acceptance and pqyment of compensation and other 
benefits pursuant to-Oregon's Workers' Compensation Law and 
'until closed pursuant to ORS 656.268. 

Claimant's attorney is granted a fee of $1,050 for his 
efforts in this case. 

WCB CASE,Nd. 78-7607 

DONALD TINNER, CLAIMANT 
Schwabe, Williamson, Wyatt, Moore 

& Roberts,' Employer's Attys. 
Order of Dismissal 

July 14, 1980 

A request for review.was received by the Board on May 
15, 19 80 from claimant seeking review of the Referee's order 
entered in the above enti,tled matter. 

Although the request for review was timely, a copy of 
said request was not rnail~d to the carrier within 30 clays 
after the date of the Referee 1 s order as required by ORS-
656.,295(2). 

THEREFORE, claimant's request £or Board revi~w is herE~Y 
dismissed and the order of the· Referee is final by opera-r.ion 
of law. .,,,-: 

WCB CASE NO. 79-5255 

MILTON B. DAVIS, JR., CLAIMANT 
Donald S. Richardson, Claimant's Atty. 
David O. Horne, Employer's Atty. 
Own Motion Order 

July 15, 1980 

On January 4, 1979, claimant requested the Board C:xer-, 
cise its own motion jurisdiction and reopen ,his claim for an 
injury sustained'on August 8, 1967. After thoroughly con­
sidering the evidence before it, the Board felt it would be 
in the best interests of ,all the parties if the case was 
remanded to the Hearings Division to be heard by a Refeiee 
on the, issue of whether claimant's current condition ,wp,s , 
related' to the August 196 7 industrial injury and repreElentcq 
a worsening thereof. ; '.jlJHL'. 

ii:! l.Jl 1Htlr1 :.;1, .,lit-f., 
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m
This claim is remanded to the  tate Accident Insurance

Fund for acceptance and payment of compensation and other
benefits pursuant to-Oregon’s Workers' Compensation Law and
until closed pursuant to OR 656.268.

Claimant's attorney is granted a fee of $1,050 for his
efforts in this case.

WCB CA E NO. 78-7607 July 14, 1980

DONALD TINNER, CLAIMANT
 chwcibe, Williamson, W^yatt, Moore

& Roberts,' Employer's Attys.
Order of Dismissal

A request for review.was received by the Board on May
15, 1980 from claimant seeking review of the Referee's order
entered in the above entitled matter.

m

Although the request for review was timely, a copy of
said request was not mailed to the carrier within 30 ciays
after the date of the Referee's order as required by Of -
656.295(2).

THEREFORE, claimant's request for Board review is hereby
dismissed and the order of the-.Referee is final by operarion
of law. ”

July 15, 1980WCB CA E NO. 79-5255

MILTON B. DAVI , JR., CLAIMANT
Donald  . Richardson, Claimant's Atty
David O. Horne, Employer's Atty.
Own Motion Order

On January 4, 1979, claimant requested the Board exer­
cise its own motion jurisdiction and reopen .his claim for an
injury sustained'on August 8, 1967. After thoroughly con­
sidering the evidence before it, the Board felt it would be
in the best interests of all the parties if the case was
remanded to the Hearings Division to be heard by a Referee
on the issue of whether claimant's current condition ,was
related' to the August 196 7 industrial injury and represen-ted
a worsening thereof. _ * i i i
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hearing was held on May 28, 1980 before Referee 
Leahy. After cori.si dcr.i nc; all the evidence, ~c 1:e re e Leci hy 
concluded that claimant's conc1i tion is not reJ.atecJ to :.he 
August 1967 injury and r-2com.rnended that the Goard 2i.ffirm ·the 
carrier's May 4, 1979 denial of reopening. 

The Board, after reviewing this case, agrees totally 
with the Referee and would affirm and adopt his rccommE;n­
dation, a copy of which is attached hereto and, by this 
reference, is made a pa:c t hereof. · 

ORDER 

The denial issued by the carrier on May 4, 1979 is 
affirmed. 

CLAIM NO. C 452937 

RUSSELL J. DEMIANEU, CLAIMANT 
Leeroy 0. Ehlers, Claimant's Atty. 
SAIF, Legal Services, Defens~ Atty. 
Own Motion Order 

July 15, 1980 

On June 1, 197 3, claimant sustained a co,npensable 
injury to his back. His claim was closed and his ag~;rctvation 
rights have expired. 

In January 1980, Dr. Donald Smith reported thc.1t c::.aiman;: 
had been experiencing back pain and leg pain which had 
become rather severe in the past few months. Claimant 
reported no new injuries. Dr. Smith reported claimant was 
grossly overweight, ·.\1cic_1hinq approximately 60 to 70 p:::i-,rnds 
more than he should. Claimant also had an ulcer conuition 
which was bothering him. Dr. Srni th advised c::.aiman t that 
since his job required a great dec\l of drivin,j and thdt 
appeared to aggravate his back, he should s to? it. In 
February , 19 8 0, Dr. Smith reported clairnan t continued to have 
back pain, however, he had improved since he had stopped his 
job which required a great deal of driving. De. S;nith 
indicated x-rays revealed some narrowing of th0 lumbosacral 
disc, but not the degenerative changes he had expecteci to 
see. He.felt there was no indication that any further 
surgery was needed and felt that claimant would j:a ve to 
·either be trained or fine: work where he could ct void Li. ftiLq 
or bending, or long periods of sitting, such as driving. He 
felt claimant should be evaluated by the Orthopaedic Consul­
tants. 

-644-

A hearing was held on May 28, 1980 before Referee
Leahy. After considering all the evidence, Referee Leahy
concluded that claimant's condition is not related to tlie
August 1967 injury and recommended that the Board affiim the
carrier's May 4, 1979 denial of reopening.

The Board, after reviewing this case, agrees totally
with the Referee and would affirm and adopt his recommen­
dation, a copy of which is attached hereto and, by this
reference, is made a part hereof.

m

ORDER

The denial issued by the carrier on May 4, 1979 is
affirmed.

July 15, 1980. CLAIM NO. C 452937

RU  ELL J. DEMIANEU, CLAIMANT
Leeroy O. Ehlers, Claimant's Atty.
 AIF, Legal  ervices, Defense' Atty
Own Motion Order

On June 1, 1973, claimant sustained a compensable
injury to his back. His claim was closed and his aggravation
rights have expired.

In January 1980, Dr. Donald  mith reported that claimant
had been experiencing back pain and leg pain which had
become rather severe in the past few months. Claimant
reported no new injuries. Dr.  mith reported claimant was
grossly overweight, weighing approximately 60 to 70 pounds
more than he should- Claimant also had an ulcer condition
which was bothering him. Dr.  mith advised claimant that
since his job required a great deal of driving and thaf
appeared to aggravate his back, he should stop it. In
February ' 1980, Dr.  mith reported claimant continued to have
back pain, however, he had improved since he had stopped his
job which required a great deal of driving. Dr.  mith
indicated x-rays revealed some narrowing of the lumbosacral
disc, but not the degenerative changes he had expected to 
see. He 'felt there was no indication that: any further
surgery was heeded and felt that claimant would i;ave to
either be trained or find work where he could avoid lifting
or bending, or long periods of sitting, such as driving. He
felt claimant should be evaluated by the Orthopaedic Consul­
tants,

-644-
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''' • i • !"·, 

·.;;: 

. · ·. On June 18, 1980; .the Orthopaedi"c· 'Consultants reported 
·.~·that claimant~ s· _co:119-itipn wa_s -stationary from a neurological 

,. aJ1,d orthopedic ··standpoini;. They saw no reason to· reopen the 
claim ·at that time .. ·rt- ·was ·felt that c~aimant would benefit 
from_ a vigoroqs ho"me: exe.rclse pr:ogra~ and weight reduction. 
It was their -opinion that cLiimant would be able to return 
to· an occupation ·in· the light. to·· rn~diurr. work· ca'tegory. They 

. did not feel that ther.e ·was· al').y change in ·claimant's overall 
irppairment and that his previo~s ·awaid. of 30 % unscheduled 

· ; · '.<ii;sabili ty W~S 5~~11 .. ~onsi_dered. ~deq.uate. 
' . • : •• ·:·--- •• .it i,.!-~ ......... ot• ''1' ,_ , .............. ~ ~ ..... &. ·: . ~t• • 

The. Sta·~~~ A¢cid~·,nt ·Ipsurance _Fund Corporation, on July 
'.• .'. :· · 7 / 19 80,: forwa'rded , t6 the·• Board this information and other 

in'formation frorh the -·clairri file. It indicated it opposed an 
own moti'on- ora'er reop'ening this ·'claim based on the· current 
report . from the: Orthc;ipaed:i.c· Consultants_- . 

,l After reviewing the ·evidenc~ s'ubmitted to i't, the Board 
, :, finds _it:is· not.sufficient to wa.rran't ·a reopening of claimant's 
. ' claim at this time under its own motion jurisdiction. . . 
\.,".Therefore~ the Board would deny claimant's request.for the 
· , : .. feopening o·f. this cla:_im under ·.its own motion j urisdic_tion. 

IT· :IS SQ. ORDlfRED. · 

'"" .. -. - .:.. ... 

t .f .. ,:., . 

'WCB CASE NO .. 79-9535· 

• JAMES ·R. ALDRIC.H, . JR. , CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Def~nse Atty. 
Order of Dismissal 

July 16, 1980 

A reques:t for revj,~w, having ,been duly fi l~d with the 
Workers'. Compensation Board- in the above entitled matt:,~ r b::,. 
the State: Accident Insurance ·r·un·a .Corporation, and stn~·:: 
request for reyiew · ·now having_ been_•wi thdrawn, 

. IT .. IS THEREFORE.ORDERED that.the- request for n-:·v·i.~--'-'-' 
now pending before1 the 'Board is' hereby dismissed anc. i:r:.e 
order of the Referee is fin~l by operation of l~w. 

l ... ----··-~-

. ' . 
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On June 18, 1980 / ,the Orthopaedic 'Consultants reported
that claimant'  '.condition was stationary from a neurological
and orthopedic standpoint. They saw no reason to reopen the
claim'at that time. - It was felt that claimant would benefit
from a vigorous home-exercise program and weight reduction.
It was their opinion that claimant would be able to return
td’an occupation in the light to medium, work category. They
did not feel that there 'was any change in 'claimant's overall
impairment and that his previous 'award'of 30% unscheduled

‘disability was still .considered adequate.

m

The.  tate. Accident Insurance Fund Corporation, on July
7,' 1980 forwarded'to the’Board this information and other
information from the-claim file. It indicated it opposed an 
ovm motion, order reopening this-claim based on the' current
report from the . Orthopaedic Consultants

After reviewing the evidence submitted to it, the Board
finds it-is hot.sufficient to warrant 'a reopening of claimant's
claim at this time under its own motion jurisdiction.
Therefore, the Board would deny claimant-.'s request ..for the
reopening of this claim underwits own motion jurisdiction.

IT-I  O. ORDERED. • .

July 16, 1980. , WCB CA E NO. 79-9535

JAME R. ALDRICH, JR., CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board- in the above entitled macter b-
the  tate,- Accident Insurance Fund Corporation, ana said'
request for review • now havi'ng been'withdrawn ,

IT..I THEREFORE . ORDERED that the- request for r e:'v i v;
now_ pending before' -the Board is' hereby dismissed anc. “ue
order of the Referee is final by operation of law.
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CASE NO. 76-4935 

EDWARD H. GIBSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

July 16, 1980 

The Board, on March 29, 1978, in its Order on Review, 
found this claim compensable, assessed a penalty on the 
temporary total disability compensation due cL:,imant for 
approximately three months, awarded claimant's attorney two 
fees for his services before the Referee and the Board. The 
Court of Appeals reversed that portion of the- Board's order 
finding the claim compensable, but affirmed the award of 
penalties and attorney fees. The Supreme Court affirmed the 
Court of·Appeals . 

. The Board, having now received the Judgcent an~ Mandate 
of -the Supreme. Court, issued ·January 9, 1980, in this case, 
and in compliance therewith, orders as follows: 

_ That portion of the Board's order which reversed the 
State Accident Insurance Fund Corporation 1 s d2nial o: chis 
claim is reversed. The State Acciucn t Insura:ice Fune; Corpor -
ation 1 s denial is reinstated and affirmed. The remainder of 
the Board 1 s order is affirmed. 

WCB CASE NO. 79-287 

ARTHUR MORRIS, CLAIMANT 
Cash R. Perrine, Claimant's Atty. 
Roger Warren, Employer's Atty. 
Order\of Dismissal 

July 16, 1980 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled mat ,.:er by 
the employer, and said request for .c:-eview _·now havin~J teen 
withdrawn, 

IT IS THEREFORE ORDERED that the'·request '.for .rev.:c:,w no'.,' 
pending before the Board is hereby dismissed and the order 
of the Referee is final by op~ra tion of law. 

Based on the above; the motion of the c.la..:..ma,·1t t,1 sup;-1.e­
ment the record is now moot. 

-646-

WCB CA E NO. 76-4935

EDWARD H. GIB ON, CLAIMANT
GaLton, Popick &  cott, Claimant's Attys
 AIF, Legal  ervices, Defense Atty.
Order On Remand

July 16, 1980

m

The Board, on March 29, 1978, in its Order on Review,
found this claim compensable, assessed a penalty on the
temporary total disability compensation due claimant tor
approximately three months, awarded claimant's attorney two 
fees for his services before the Referee and the Board. The
Court of Appeals reversed that portion of the- Board's order
finding the claim compensable, but affirmed the award of
penalties and attorney fees. The  upreme Court affirmed the
Court of Appeals.

•The Board, having now received the Judgment and Mandate
of the  upreme- Court, issued ‘January 9, 1980, in this case,
and in compliance therewith, orders as follows:

That portion of the Board's order which reversed the
 tate Accident Insurance Fund Corporation's denial o:; chis
claim is reversed. The  tate Accident Insurance Fund Corpor­
ation's denial is reinstated and affirmed. The remainder of
the Board's order is affirmed.

July 16, 1980WCB CA E NO. 79-287

ARTHUR MORRI , CLAIMANT
Cash R. Perrine, Claimant's Atty.
Roger Warren, Employer's Atty.
Order 'of Dismissal

A request for review, -having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the employer, and said request for review.';now havincj been
withdrawn,

IT I THEREFORE ORDERED that the’''request 'for ..review now
pending before the Board' is hereby dismissed and the order
of the Referee is final by operation of law.

Based on the above, the motion of che ciaimarit to supple
ment the record is now moot.
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WCB CASE NO. 79-6500 

RICHARD L. NOLIND, CLAIMANT 
-Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 

. July 16, 1980 

SAIF, Legal Services, Defense Atty. 
·· Ord·er of· Dismissal 

-..... ,. 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 

· by the claimant, and ~aid.request for review now havin~ 
been withdrawn, 

I.T IS THEREFORE ORDERED that the r~ques t for review 
now pending before the Board is hereby dismissed and the 
order of the Referee is final by operation of law_. 

WCB CASE NO. 79-5390 

EDWARD F. OSTROLENCKI, CLAIMANT 
Welch, ·Bruun & Green, .claimant's At tys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

July 16, 1980 

Claimant seeks Board review of the Referee's order 
which ·affirlned •the State ·Acciden't Insurance Fund's (Fund) 
denial of his claim for thrombophlebitis. 

FACTS 

The Board concludes that the Referee accurately r8cit~c­
the facts in his Opinion and Order and it hereby adopts 
those facts as its own. · A copy of the Referee I s · order is 
attached hereto and thereby made a part of this order. 

BOARD ON DE NOVO REVIEW 

' T~e Board finds that the preponderance of the medical 
evidence establishes that claimant's thrombophlebitis condition, 
although not .. causally related to claimant's industrial 
injury 1 is causally related to the treatment he received for 
tha't injury. The medical ,evidence indicates on March 17, 
1978 claimant's right leg was larger than his left. Dr. 
Brooke felt this difference was we-11 within the limits of 
"measuration error" and of li tt1e signi fi capce. Dr. Acker 
disagreed. Dr. Acker, in January 1979, felt the results of 
~he medical tests were consistent with a previous ilio~emoral 
thrombophlebitis and assumed ,that claimant had had an element 
of phie~~tis in 1978 while being treated for his low back 
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WCB CA E NO. 79-6500

RICHARD L. NOLIND, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of' Dismissal

July 16, 1980

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter
by the claimant, and said'request for review now having
been withdrawn,

IT I THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the
order of the Referee is final by operation of law.

July 16, 1980WCB CA E NO. 79-5390

EDWARD F. O TROLENCKI, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which affirhed the  tate 'Accident Insurance Fund's (Fund)
denial of his claim for thrombophlebitis.

FACT ■ ■

The Board concludes that the Referee accurately recited
the facts in his Opinion and Order and it hereby adopts
those facts as its own. -A copy of the Referee's order is
attached hereto and thereby made a part of this order.

BOARD ON DE NOVO REVIEW

The Board finds that the preponderance of the medical
evidence establishes that claimant's thrombophlebitis condition,
although not ..causally related to claimant's industrial
injury, is causally related to the treatment he received for
that injury. The medical ..evidence indicates on March 17,
1978 claimant's right leg was larger than his left. Dr.
Brooke felt this difference was well within the limits of
"measuration error" and of little significance. Dr. Acker
disagreed. Dr. Acker, in January 1979, felt the results of
the medical tests were consistent with a previous iliofemoral
thrombophlebitis and assumed .that claimant had had an element
of phJebiti's in 1978 while being treated for his low back
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injury. Dr. Lati also felt the size difference betweer .. 
claimant's right and left legs was ~easurable. He f~lt 
claimant's thrombophlebi tis was.i•pr~eci,p_i_tat_ea by the. bed_ res·::. 
prescribed for claimant for hi.s back .. i-njucy·~./ Dr. Acker 

: .. :·: . .: .. -.:_·-!;..~ ... 1--..... • 

·agreed that the phlebitis was not. related to claimant's 
· .. original injury, but did develop during _claimant's conva-·_ · 

· .' lescence and treatment for his _low-back inj•ury. He_ felt.it 
was an.indirect result.of claimant's-:injury. . ·~: ,. , .. 

After his back injury claimant· was pla~ed in tractioD·. 
-and bed.rest was prescribed~ Dr. Acker.indicated that ·if-: · 

:, claimant had prolonged periods 6£ b~d rest or any periods of:· 
·' tracticn that could lead to either· the development of the .. 

phlebitis or increasing severity of the phlebitis which may 
have already been present.. · 

. The Board concludes based on the preponderance of the·. 
evidence in this case, claimant's claim for the thrombo­
phlebi tis condition is compensable .. Therefore, the Board 

·reverses, the Referee's order and• the: Fund's denial of this 
,condition and remands it to the Fund for acceptance and 
payment of compensation and other benefits provided for by 
law until closed pursuant to ORS 656.268. 

ORDER 

The Referee's order, dated Janu~ry 28, 1980, is: re-··_'.\ 
versed. 

·The Stat~ Accident ·rnsuranc~ F~na· torporation's: deri{~l 
,is set asicl.e and this claim is rernan·aed to it for_ acccptanc·e. 
and payment of compensation and othe~.- benefits• pr'ovid.ed ·f9.r .· 
by law uf!-til closed pursuant to ORS _656. 268. . ... 

... 

Claimant's attorney is hereby· g:ra~ted as a· reason ab 11, 
attorney I s fee a sum equal, to. $1, ,·O 00. for hl'eivse. sle. rv __ i·ceF:' ~o.r,~ 
at the Hearing level and at Board review · 

.. 
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i) 
injury. Dr. Lati also felt the size difference between,,
claimant's right and left legs was measurable. He felt
claimant's thrombophlebitis wasipreci-pitated by the. bed res
prescribed for claimant for his back..injury:/ Dr. Acker m
agreed that the phlebitis was not related to claimant's
.original injury, but did develop during claimant's conva­
lescence and treatment for his low back injury. He felt.it
was an indirect result, of claimant's.,-in jury.

After his back injury claimant was placed in traction',
-and bed‘rest was prescribed. Dr. Acker . indicated that'if-; 
claimant had prolonged periods of bed rest or any periods of;
traction that could lead to either- the development of the.
phlebitis or increasing severity of the phlebitis which may
have already been present.

The Board concludes based on the preponderance of the',
evidence in this case, claimant's claim for the thrombo­
phlebitis condition is compensable. , Therefore, the Board

■ reverses’the Referee's order and the' Fund's denial of this
^condition and remands it to the Fund for acceptance and
payment of compensation and other benefits provided for by
law until closed pursuant to OR 656.268.
ORDER ' ■ /i ■

The Referee's order, dated January 28, 19 80 , isre-
versed. ‘f

•The  tate Accident 'Insurance Fund Corporation's,- denial ••
is set aside and this claim is remanded ro it for. acceptance
and payment of compensation and othe'r. benefits provided for
by law until closed pursuant to OR ,656.268.

Claimant's attorney is hereby granted as a reasonable.,
attorney's fee a sum equal to $1,000 for his,services, both
at the Hearing level a-nd at Board review level.

%

m
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WCB CASE NO. 79-6300 

LARRY R. ,PAYN, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 17, 1980 

On.October 30, 1979, the Board referred this case to 
the _Hearings Division to be consolidated with WCB Case No. 
79-6300 to have a Referee take evidence to determine if 
clai~ant's aggravation rights had expired and, if so, if own 
motion relief should be granted. or, if not, issue an order 
on the extent of disability .. 

The Board agrees with the conclusion reached by the Refere 
•in her own Motion Recommendation and affirms and adopts said 
recommendation as its own, a copy.of which is attached hereto 
and, by this. r~ference, made a part hereof. 

ORDER 

Cl~irnant's claim is hereby remande~ to the State Apcident 
Insurance Fund Corporation for- acceptance and· the payment of 
compensation to which claimant is. ·enti tJ,ed commencing the date 
claimant entered the hospital for· his July 27, 1979 surgery and 
until ~losed pursuant 4:o· OR~ ·656. 278. 

.... . ... 
Claimant's attorney is'he~eby ~ranted as a reasonable attor­

ney's fee a sum equal to 25% of the increased compensation for 
temporary total disability granted by this order,· payab~e out 
of said compensation as paid, not to exceed $750 . 

WCB CASE NO. 79-4257 

DAVID. F ... WOOTEN, CLAIMANT 
Robe.rt R. Dickey, Claimant's· Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

·July 17, 1980 

•---•• ••"' ""'" • � - - ..,. • • - ••• ••· ,. • ,.- ' • • - •• ...... -~ -•• ••-••u•--• • • 

,· 
. ~ . The State Accident.I~surance Fund {Fund) seeks review by 
: ·.- · the Bqard of th:e order of the Referee which remanded claim­
.· ant's c~aim to it for acceptance and the payment of b~nefits 

as prov 1.ded by law. · 
-···-------~- .. 
' 
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WCB CA E NO. 79-6300

LARRY R. PAYN, CLAIMANT
Olson, Hittle, Gardner & Evans,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Own Motion Order

Julv 17, 1980

#

On October 30, 1979, the Board referred this case to ’
the Hearings Division to be consplidated with WCB Case No.
79-6300 to have a Referee take evidence to determine if 
claimant's aggravation rights had expired and, if so, if own
motion relief should be granted- or, if not, issue an order
on the extent of disability.

The Board agrees with the conclusion reached by the Refere
in her Own Motion Recommendation and affirms and adopts said
recommendation as its own, a copy'of which is attached hereto
and, by this.reference, made a part hereof.

ORDER

Claimant's claim is hereby remanded to the  tate Accident
Insurance Fund Corporation for- acceptance and'the payment of
compensation to which claimant is entitled commencing the date
claimant entered the hospital for-his July 27, 1979 surgery and
until closed pursuant to OR ■656.278. ' .

Claimant's attorney is’hereby granted as a reasonable attor­
ney's fee a sum equal to 25% of the increased compensation for
temporary total disability granted by this order,' payable out
of said compensation as paid, not to exceed $750.

WCB CA E NO. 79-4257

DAVID F. WOOTEN, CLAIMANT
Robert R. Dickey, Claimant's'Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

July 17, 1980

The  tate Accident.Insurance Fund (Fund) seeks review by
the Board of the order of' the Referee which remanded claim­
ant's claim to it for acceptance and the payment of benefits
as provided by law.
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Claiman,t was e_mploye d :a\iJ, a·. cook i:'or, ,the J·0.bi lee c 1 ub and 

~ , • • ! , 1 I ' _ f >, 

alleges he iuffered a low bi~k- injury ori-~pril 14, 1979. 
Claimant testified. that he '.ca'me to· work at: r10on, did his 
preparatory ·work and ··arouna·:·, 4: 30 p. m. t·ook --p~t'a toes ou"C of 
a 100-pound sack, put them in a pot.of water and place~ them 
on the stove. The pot weighed approximately 30-40 pounds. 
The rush hour started around · 5:00 to 5: 30 p .m. a.nd · claimant 
cooked the meals and s.til 1 had no problems.·· Claimant testi- · · 
fied at 7: 30 p.m. he took a coffee break, :sat·. down and re­
laxed ·with one leg on a chair .. After the. break he. s'tci"rt~d 
to arise and felt back pain. ,;i 

I ' 

. Claimant testified he had no prior back .-problems. How­
ever, there was introduced into evidence·a hosoit~l record 
from a December 1976 admission showing a diagn~sis·of low back 
strain. The hospital report of April. 17·, 1979 ind:i.cates clairn..: 
ant twisted his back "while sitting" .. The history cL,imant • ·_: . 
gave Dr.·Gilsdorf was consistent with the. claim~nt's testimony 
regar~ing onset of bac~ nain. Dr. Gilsdorf reported~ history 
of lifting a heavy bucket of potatoes and tl\erea fte:.:, : ·rush. 
period after which claimant took a break and wi1en. he ~-'.rose from 
a chair he experienced an acute onset: of lumblr pain. Dr. · 
Gilsdorf's diagnosis was spondylolisthesis, m~chanical derange­
ment of the lumbosacral spine, "aggravated by work activities". 
He hospitalized claimant ·for traction. 

On May 14·, 19 79 , Dr. Gi lsuor f_ reported claimant .could 
possibly return to light work in late Mo.y. On May 21, the , 
doctor released claimant for modified. wor~ with n~ hecivy li(t~· 
ing. or repetitive bending or stooping. ClaiITBnt told i:he 
doctor that his current employm~nt did not involve r0peti~ 
tive or heavy lifting, maximum lifting was .25'. to 30 pounds 

I 

which was done rarely. 

On June 12, 1979, the Fund's medical consultant,_Dr. 
Much, opined-that nothing in the history would,indicai::c a 
relationship between claimant 1 s job ~rnd the condition diag- , 
nosed by Dr. Gilsdorf and no specific causati've incident 
had been cited. 

On June 15, 1979, the Fund denied the c}aim. 

On July 2, 1979, Dr. Gilsdor~ repo.rted that he thought­
the Fund's denial was incorrect. Al though claimant hacl pre­
existing spondylolisthesis and lumbosacral, instcibili t:i, the·:,. 
doctor felt that on April 14, 19·79 ·claimant had an onset. o_f:·:i' 
acute symptoms. In his opinion, the symptoms,:were_ · the·: resui t 
of an aggravation of his pre-existing condition as ··a s].i'rect ' .. · · 
result of his work activity. 

The Referee deferred to the opinion of Dr. Gilsdorf and 
r~anded the claim of the Fund for acceptance. 

-650-

FACT _ ^ .

Claimant was employed la’sj, a . cook f6r''.;thG Jubilee Club and
alleges he suffered a low back' injury • oh "Apri 1 ' 14 , 1979.
Claimant tes tified - that he ^came to'work at:'noon , did his
preparatory 'work and 'around:'"4: 30 p.m. took potatoes our of 
a 100-pound sack, put them in a pot of water and placed them
on the stove. The pot weighed approximately-30-40 pounds.
The rush hour started around 5:00 to 5:30 p.m. and ■ claimant
cooked the meals and still had no problems.' Claimant testi- •;
fied at 7: 30' p.m. he took a coffee break ,-'sat--down and re­laxed'With one leg on a chair. After the, break-he starte'd ,• •
to arise and felt back pain.

• Claimant testified he had no prior back -problems. How­
ever, there was introduced into evidence;a hospital record
from a December 1976 admission showing a diagnosis of low back
strain. The hospital report of April. 17',' 1979 indicates claim­
ant twisted his back "while sitting". The history claimant ’-"
gave Dr.’Gilsdorf was consistent with the. claimant's testimony
regarding onset of back pain. Dr. Gilsdorf reported a history
of lifting a heavy bucket of potatoes and thereafter -I'rush.
period after which claimant took a break and when, he :irose from
a chair he experienced an acute onset: of lumbar pain. Dr.
Gilsdorfs diagnosis was spondylolisthesis, mechanical derange­
ment of the lumbosacral spine, "aggravated by work activities".
He hospitalized claimant 'for traction.

On May 14'-, 1979 , Dr. Gilsdorf. reported claimant .could
possibly return to light work in late May. On May 2]., the
doctor released claimant for modified, work with no heavy lift-' 
ing. or repetitive bending or stooping. . Claimant told rhe
doctor that his current employment did not involve repeti-
tive or heavy lifting, maximur: lifting was .25! to 30 'pounds
which was done rarely.

On June 12, 1979 , the Fund's medical consultant, ..Dr. ;
Much, opined'that nothing in the history woulid./indicato: a .
relationship between claimant's job and the condition diag- ;
nosed by Dr. Gilsdorf and no specific causative incident
had been cited. :

, On June 15, 1979, the Fund denied the c^aim.

On July 2, 1979, Dr. Gilsdorf reported that he thought-
the Fund's denial was,incorrect. Although claimant had- pre-
existing spondylolisthesis and lumbosacral instability, the,',
doctor felt that on April 1.4, 19'79 'claimant had an onset, off;'-
acute symptoms. In his opinion, the symptoms'-'were' the'-res'uit
of an aggravation of his pre-existing condition as 'a di'rect '''
result of his work activity. . ^ ‘

The Referee deferred to the opinion of Dr. Gilsdorf and
remanded the claim of the Fund for acceptance.
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BOARD 'ON DE NOVO REVIEW . ' 

The Board, after de novo review, would revcyse the order 
of the Referee. 

The. Board concludes the claimant has failed to prove his 
·case, based on the fact the evidence indicates the alleged 
causative factor was the 1ifting ~f the pot of potato0s. Yet, 
the claimant testified to no symptoms nor anything unusual 
connected with th.at lifting incident or any other work activity 
prior to the 7:30 p.m. rest break. In fact, during the approx­
imate three hours between the lifting incident and the break he 

.went about his regular duties absent pain or any discomfort. 
Therefore, we believe .the temporal relationship a lone makes the 
connection between the pota_to pot lifting incident and the sub:..: 
sequent onset of "acute lumbar pain"•. speculative at best. 
The claimant has failed to prove that the onset of symptoms 
-arose out of and in the course·. of 'his employment. 

ORDER 

The. order of the Referee, :_dated -February 21, 19 80, is re-· 
versed. -. , 

!,, 
< 

The denial by the Fund,· dated' .·.j~ne 15, 1979, i s a f f i r med . 

WCB CASE NO. 78-4946 July 21, 1980 

J.D. CARTER, CLAIMANT _ 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

This claim was closed by the Board's Own Motion De-termina­
tion pur~uant to ORS 656.278. claimant contended it should 
have been closed pursuant to ORS 656.268. Therefore, the 
Board referred this case to the Hearings Division on c:aimant'~ 
contention and a hearing was held. The Referee referred 
this claim back to the Board with the ·,recommendation that 
the own Motion Determination·, entered on June 22, 1978, 

,closinsr the claim pursuant to ORS 656. 278 was proper. 

The Board, on July 11, 1980, after reviewing all the­
evidence befoie the Referee, concurred with the Referee that 
this claim·had been correctly closed by the Own.Motion 
Determination, dated June. 2 7, 19 78, and af firrr,ed that order.· 

On Jun~ 30, 1980, claimant, by and through his atto~ney, 
requested Board review of the Referee's order. 

.J..t'-
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m
BOARD ON DE NOVO REVIEW

The Board, after de novo review, would reverse the order
of the Referee.- , - ■

m

9

The, Board concludes the claimant has failed to prove his
'case, based on the fact the evidence indicates the alleged
causative factor was the lifting of the pot of potatoes. Yet,
the claimant testified to no symptoms nor anything unusual
connected with that lifting incident or any other work activity
prior to the 7:30 p.m. rest break. In fact, during the approx­
imate three hours between the lifting incident and the break he 
went about his regular duties absent pain or any discomfort.
Therefore, we believe the temporal relationship alone makes the
connection between the potato pot lifting incident and the sub­
sequent onset of "acute lumbar pain"speculative at best.
The claimant has failed to prove that the onset of symptoms
-arose out of and in the course'.of his employment.

ORDER

The. order of the Ref eree, .dated' February 21, 1980, is re--
vers ed. •

The denial by the Fund,-dated .'June 15 , 1979 , is affirmed.

WCB CA E NO. 78-4946 July 21, 1980

J.D. CARTER, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

This claim was closed by the Board’s Owh Motion Determina­
tion pursuant to OR 656.278. Claimant contended it should
have been closed pursuant to OR 656.268. Therefore, the
Board referred this case to the Hearings Division on claimant's
contention and a hearing was held. The Referee referred
this claim back to. the Board with the 'recommendation that
the Own Motion Determination, entered on June 22, 1978,
.closing the claim pursuant to OR 656.278 was proper.

The Board, on July 11, 1980, after reviewing all the-
evidence before the Referee, concurred with the Referee that
this claim-had been correctly closed by the Own.Motion
Determination, dated June. 27, 1978, and affirmed that order.

On June 30, 1980, claimant, by and through his attorney,
requested Board review of the Referee's order.
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Board fin~s that claimant's request is not appro­
_priate. The recommendation mode by the Ref~ree is not an 
appeal able order. The Goard reviewed a 11 the evidence submit L.:c. 
to the Referee prior to this issuance.of its June 11, 1980 
order. Therefore, the Board dismisses claimant's request 
for review in this case. 

IT IS SO ORDEP£D. 

WCB CASE NO. 79-8267 

JOSEPH DAVIDSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

July 21, 1980 

A request for review, having been duly filed wit~ the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law. 

WCB CASE NO. 78-3722 

HERBERT NUTTALL, CLAIMANT 
Richard O. Nesting, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-appeal by Claimant 

July 21, 1980 

The State Accident Insurance Fund (Fund) seeks Board 
review of that portion of the Referee's order which; ( t) 
granted claimant additional temporary total di sabi li ty from 
February 6, 1979 through July 1, 1979; (2) found the 
treatment offered by Dr. Holman from February 6, 197 6 
forw·ard to. be compensable; and (3) awarded a penalty and. 
attorney fee on these two issues. It contends the Referee 

·erred in doing so. 

-652-

The Board finds that claimant's request is not appro­
priate. The recommendation made by the Referee is not an
appealable order. The Board reviewed all the evidence submitted
to the Referee prior to this issuance'of its June 11, 1980
order. Therefore, the Board dismisses claimant’s request
for review in this case.

IT IS SO ORDERED.

July 21, 1 80WCB CASE NO, 7 -8267
JOSEPH DAVIDSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
Idle claimant, and said request for review now having been
withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

July 21, 1 80WCB CASE NO. 78-3722
HERBERT NUTTALL, CLAIMANT
Richard O. Nesting, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF
Cross-appeal by Claimant

The  tate Accident Insurance Fund (Fund) seeks Board
review of that portion of the Referee's order w^hich : ^1)
granted claimant additional temporary total disability from
February 6, 1979 through July 1, 1979; (2) found the
treatment offered by Dr. Holman from February 6, 1976
forward to.be compensable; and (3) awarded a penalty and.
attorney fee on these two issues. It contends the Referee
erred in doing so.

-652-



        
        

       
  

        
          
            

          
    

           
     

      
         

  

        
       

          
           
        

         
           
           

         
          

          
         

        
     
   

        

         
        

  

       

seeks Boar-ct· review of .the Referee's order 
contending the Refe'ree shou1:a ·have grilnted an additional 
penalty and shoura have graf'!ted claimant addit.ional 
~ermarient partial disabi.lity. . . 

FACTS 

The.Board concludes that the Referee's ·opinion a~d 
Order accurately recites the facts in this case and adopts 
then as its own. A copy of the Referee's order is atL1ched 
to this order and, by this reference, made a part hereof. 

BOARD ON DE NOVO -REVIEW 

The Board, after de novo review, concurs with the 
Referee's conclusions regarding claiman~'s entitlement to 

•compensation for additional temporary total disability, 
, payment of Dr.· Holman_'s treatment and the assessed per.u.lty 
and attorney fee·. 

The Fund, at the ,,hearing, denied responsibility for 
. claimant Is. neck, upper back 'and shoulder conditions which 

cons ti ti.:ite a de facto deni·a1. The denial thev ·issued in 
: this case was on the grounds of _an {n tervening injury. The 
:Board finds this de facto denial ·is proper. -

- Claimant's l~w back·.injury occurred on August 22, 1977 
· and he had no ri.eck, upper back or shoulder complain ts until 
he saw Df. Gibqon in August 19 7 8. Dr. Noall, who ori qinal ly 
treated claimant for his injury, heard complaints of upper 

.'back problems for the first: time in September 1978. The 
• recorq. before us contains no medical proof of causation that 
claimant's complaints to these body areas are related, in 
any way, to his original iridustrial injury~ Therefore, the 
Boar·a concludes these conditions are unrelated. 

ORDER 

The Referee's order, dated October 2, 1979, is 
modified. 

The State Accident Insurance Fund's de facto denial of 
responsibiiity for claimant's neck, tipper back and shoulder 
conditions is approved . 

. The remainder of the Referee's order is af fi rme<l. 

-653-
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Claimant seeks Board’ review of the Referee's order-
contending the Referee should have granted an additional
penalty and should have granted claimant additional
permanent partial disabi.lity.

FACT 

The Board concludes that the Referee's Opinion and
Order accurately recites the facts in this case and adopts
then as its own. A copy of the Referee’s order is attached
to this order and, by this reference, made a part hereof.

:.k)ARD ON DE NOVO -REVIEW

9

9

. The Board, after de novo review , concurs V7i th the
Referee's conclusions regarding claimant's entitlement to 
•compensation for additional temporary total disability,
payment of Dr.‘ Holman's treatment and the assessed penalty
and attorney fee-.

The Fund, at the .hearing, denied responsibility for
claimant's neck, upper back and shoulder conditions which

constitute a de facto denial. The d_enial they issued in
'this case was on the grounds of an intervening injury. The
•Board finds this de facto denial is proper.

Claimant's low back', injury occurred on August 22, 1977
and he had no neck, upper back or shoulder complaints until
he saw Dr. Gibbon in August 1978. Dr. Noall, who originally
treated claimant for his injury, heard complaints of upper
•back problems for the first; time in  eptember 1978. The
record before us contains no -medical proof of causation that
claimant's complaints to these body areas are related, in
any way, to his original industrial injury. Therefore, the 
Board concludes these conditions are unrelated.
ORDER - .

The Referee's order, dated October 2, 1979, is
modified.

The  tate Accident Insurance Fund's de facto denial of
responsibility for claimant's neck, upper back and shoulder
conditions is approved.

.The remainder of the Referee's order is affirmed.
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WCB CASE ~9-
, 1

1 •• • :.'•, .t •: • f ,• I ,_ · \ 1 • 01, 

79-.5,412 : . .· July ·21,: _1_98 O. 
., .. ,. .. ·:,: . 

· ' · •. ·;_; !:. ,:, ·i · ·: • r • • , , 4• •: ·• • ·;: ,r; , , : .; ~. •• 
~-i • '.I•~ I • '. ' 

..-· '~ t ,.,~: ._ •• , • "~· ~ 

GARY LEE SPEAR, CLAIMANT 
" Jerry E. Gastineau, plaimant's Atty. 

SA~F, Legal Services, Defense Atty. 
Request for Review by the SAIF 

The State Accident Insurance Fund (Fund) seeks Board 
review. 'of '"the Referee Is order whi~h remanded th-is Claim t'o. 
it for· acceptance and ·payment of compensation as provi.ded by 
law ana·awarded claimant 1 s·attorney a fee of $800. The· Fund 
contends the . Referee erred: ( 1) in r·uling it was estopped '.\ · 
from asserting the defense of nonliability based on the case 

: of ·-Frasure v. Agripac,· Inc.·;··41 Or App 007 ,·': ': ,.·:P2d · _·· · · 
( 19 79) ; . ( 2) in striking its request , for a hearing filed 
after issuance ·of the Opinio'n and Orcler; an'a '( 3) in awarding 

· claimant's.attorney an $800 fee.' 

FACTS 

Claimant, a 38-year-old- truck driver, alle0es he sustain·ed 
in1uries on February 1-4, 1979 in a motor vehic;.e accident 
while.driving a truck for La;1g Gangnes Corporati'on. The 
claim was accepted by the Fund. 

. On. June 7, 19 7 9, Dr. John Apostol reported to the· Fund 
he had examined claimant on February 12, 19 79 because of cluim-:­
ant,' s complaints of burning and pressure i11, each eye. ,Claimant . 
stated he saW" stars, had h'ad• double -vision for. two morYths ,· · '. 
and felt his ·condition was getting worse. Claimant had be.en · 
tr"eated · from 1974 through· 19_76 for. glaucoma.. Dr. Apostol ·. 
felt claimant had chronic simple· .·glaucoma. He' advised 
claimant. not to drive. 

On· June- 25, 1979, the Fund denied responsibility for 
this claim. It contended claimant's driving the day· of his 
injury" constituted a violation of his ·doctor's orders and· 
the employer's instructions. It felt. due to his unreasonable 
and ,prohibi tea·· conduct, the employer should not be held 
responsible .. 

The Ref~ree found the Frasure ·case· stands for the . 
principle tha~ a carrier is. estopped to_ deny liability ·after 
the statutory time· to deny. a claim has·. run, regardless of 
whether claimant or the carrier• requests a hearinq. The · ... 
Referee <;oncluded the_ Frasure rationale was applicabi'e and 
granted claimant's motion to strike the denial.· 

·~654-
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July  1/ ,1'980,WCB CA E^b. , 79-5412

GARY LEE  PEAR, CLAII^NT
Jerry E. Gastineau, Claimant's Atty.
 AIF, Legal  ervices", Defense Atty.
Request for Review by. the  AIF

The  tate. Accident Insurance. Fund (Fund) seeks Board,
review.‘of the "Referee' s order- which remanded this claim to,
it for acceptance and payment of compensation as provided by
law and'awarded claimant' s ' attorney a fee of $800. The^ Fund
contends the Referee erred: (1) in ruling it was estopped I '
•from asserting the defense of nonliability based on the case
of -Firasure v. Agripac,' Inc. ,'41 Or App 007 P2d
(1979); ,(2) in. striking its request.for a hearing filed
after issuance of the Opinion and Order,* and (3) in awarding
claimant's attorney an $800 fee.
FACT . ' ‘

Claimant, a 38-year-old- truck driver, alleges he sustain'ed
injuries on February 1-4, 1979 in a motor vehicle accident
while.driving a truck for Lang Gangnes Corporation. The '
claim was accepted by the Fund.

On June 7, 1979, Dr. John Apostol reported to the- Fund
he had examined claim.ant on February 12.,' 19 79 because of claim.-
ant.'s complaints of burning and pressure in each eye. Claimant
stated he saw stars, had h'ad-double -vision for. two months,;;
and felt his condition was getting worse. Claimant liad been
treated from 1974 through'. 19.76 for., glaucoma.. Dr. Apostol ■.
felt claimant had chronic simple ‘giaucoma. He advised
claimant not to drive.

#

#

On June- 25, 1979, the Fund denied responsibility for '.
this claim. It contended claimant's driving the day of his
injury constituted a violation of his doctor's orders and
the employer's instructions. It felt due to his unreasonable
and .prohibited conduct, the employer should not be held
responsible.-

The Referee found the Erasure case' stands for the
principle that a carrier is. estopped to deny liability after
the statutory time-to deny, a claim has'.run, regardless of
whether claimant or the carrier requests a hearing. The
Referee concluded the Frasure rationale was applicable and
granted claimant's motion to strike the denial.'

V.
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ON DE NOVO REVIEW 

. The Board, after de novo review, finds that t,1-,~ Frasure 
(supra. ) case does not stand for the principle applied by the 
Referee in this case. In the Frasure case the claimant was 
initially injured while working for an employer which was 
insured by Chubb Pacific Indemnity Group (Chubb). That 
claim was closed on June 5, 1974.with an award of permanent 
partial disability for his back and right leg. Claimant 
went to work for a· different employer on September 13, 1975 
and experienced back pain. Claimant's physicians felt he 
had suffered an aggravation rath~r than a new injury and 
reported it to Chubb, which paid ·claimant temporary total 
disability compensation and medical- benefits. Seventeen 

_rronths later, claimant's physicians changed their diagnosis 
and felt claimant had suffered a new injury. Claimant filed 
a claim for a new injury which was ··denied on the basis the 
claim was not timely filed and claimant had sustained an 
~ggravation. ";/.'he Court. of Appeals held that by voluntarily 

. accepting and proces·sing claimant's claim and payinq aggrava- · 
tion benefits to claimant for 17 months, Chubb was estopped 
to assert the defense of nonl.:i.abili ty for. the unreasonable 
consequences of that action which resulted in that case. 

This case is di!;itinguishable from the Frasure case. In­
F'rasure the issues were aggravation versus new injury and 

·timely filing of the new injury claim. Claimant, in that 
case, had relied on Chubb's acceptance of his aggravation 
claim for 17 months, well past the. time he could have filed 
a new injury claim. The Court. found claimant I s reliance 
on Chubb's acceptance over a 17-month period of time was de­
trimental to the claimant and Chubb.-was estopped from 
asserting its denial.· · 

r •; r .,. 
In this case, no evidence was·taken on claimant's 

contentions that his reliance ~n the._p'~nd's acceptance of 
his claim was to his detriment. Claimant was paid temporary 
total disability compensation from the date of his accident 
to the date of the Fund I s denial. The Board finds the 

·Frasure case rationale is not applicable to this case. 
Therefore, the Board reverses the Referee's· orde·r in it.s 
entirety and remands it to Referee Baker to conduct a i1earinq 
to determine whether or not this claim is compensable. -

IT IS SO ORDERED. 
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BO^J^D OM DE NOVO REVIEW

m

The Board, after de novo review, finds that the Erasure
(supra.) case does not stand for the principle applied by the
Referee in this case. In the Erasure case the claimant was
initially injured while working for an employer which was
insured by Chubb Pacific Indemnity Group (Chubb). That
claim was closed on June 5, 1974 with an award of permanent
partial disability for his back and right leg. Claimant
went to work for a-different employer on  eptember 13, 1975
and experienced back pain. Claimant's physicians felt he
had suffered an aggravation rather than a nev; injury and
ireported it to Chubb, which paid claimant temporary total
disability compensation and medical- benefits.  eventeen
months later, claimant's physicians changed their diagnosis
and felt claimant had suffered a new injury. Claimant filed
a claim for a new injury which was “denied on the basis the
claim was not timely filed and claimant had sustained an 
aggravation. The Court of Appeals held that by voluntarily
.accepting and processing claimant's claim and paying aggrava­
tion benefits to claimant for 17 months, Chubb was estopped
to assert the defense of nonliability for. the unreasonable
consequences of that action which resulted in that case.

This case is distinguishable from the Erasure case. In-
Erasure the issues were aggravation versus new injury and
•timely filing of the new injury claim. Claimant, in that
case, had relied on Chubb's acceptance of his aggravation
claim for 17 months, well past the. time he could have filed
a new injury claim. The Court,found claimant's reliance
on Chubb's acceptance over a 17-month period of time was de­
trimental to the claimant and Chubb-was estopped from
asserting its denial.

In this case, no evidence.was'taken on claimant's
contentions that his reliance on the-Fund's acceptance of
his claim was to his detriment. Claimant v/as paid temporary
total disability compensation from the date of his accident
to the date of the Fund's denial. The Board finds the
Erasure case rationale is not applicable to this case.
Therefore, the Board reverses the Referee's order in its 
entirety and remands it to Referee Baker to conduct a iiearing
to determine whether or not this claim is compensable.

IT I  O ORDERED.
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1 •• O f.. : ·• _. 4 l • I � � ': ~ : ~:I-~ ._.,, ' •• • • • 
' . , . .'• !:··,.\,:_ ·· •. ' ., .·. . . ·.· .,:,;'./: 

wcB CASE No. · ·1a~a14·s.f·:,:. ··_·July· 21,· · 19so· · · _i 

- :-~ ~-· ... -·.,~ .. ::·~.,~··~:. ·-~ ·: .... "-?" .·/ ·: ·-,. ':''.1,:~.- ...... ,1,-:: -.,· ... , . 
.. ' PATRICIA J. TALBOT, CLAIMANT - .. _ .. _. 

"Merten & Saltveii, Claimant's Attys~· 
Schwabe,· Williamson, Wyatt, Moore ·. 

& Roberts, Employer's Attys. 
Order · 

-T~e ;_ clai!]lan t, by an"d through. he•~-- at:01:.o~ney, · o·n·_ 0 Juty' ;l°i; 
19 80, requested the Board reconsider :·i,·ts ;July 2, 19 80 Or:der 
on Review in this case .. Claimant. con tended. the Board had n'o. -. , -

· authority to lower t~e award ot° compensation ordered· by° th·e 
Referee when claimant had appeale.d the Referee's order and _ 
there was no cross-appeal by the employer-carrier.· · · · -· . 

The Board's review of cases is de novo. · 'I'he Board may 
reverse or modify the order _of the Referee 01~ make such .. 
disposition of the case as it determines to be app~opria~~~ 
ORS 656. 295 ( 6) . The ·court has held the Board can reach. 
;i.ss ues not cross-appealed and can make. a determina tic:1 based 
on the evidence in the record. · Neely· ·v. SAIF, 4 3 Or Ap? 
319, ___ P2d --,--- (1979)·. 'rhe Boa.rd, in this. case, with-

. out a cross-appeal by the employer-carrier,.··_reduced· the · 
award· granted by the Referee. The Board has the author. i ty to 
do so. Therefore, .the Board denies ,claimant's motior: for.·· 
reconsideration. . 

IT IS SO ORDERED·. -
... · 

WCB CASE NO~ 79-406~ 

RICHARD WEHR, CLAIMANT 
Roll, Roll _& Westmoreland, 

Claimant's Attys. 
Schwabe,_Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Order of Dismissal 

,,, .. •·": 

July 21, 1980 

\ .·. 

" .:-'. . .,. .. 

On July 10, 1980, Referee Harold Daron·i;su~d an ~rtler 
requiring the Defendant to produce f6ur witnesses ~or eras~~ 
examination at the hearing in this case. The Defendant, ·on 
·July 14, 1980, re(!uested Board review ·of this orc.ler conte;nciin,j. 
it was· a final order and that the Refeiee erred in ordering 
it to produce the witnesses at th~ heatt~g for cross-exarninatipn. 
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WCB CA E NO. 78-8745 July  1, 1980

PATRICIA J. TALBOT, CLAIMANT :
Merten &  altveit, Claimant's Attys.'
 chwabe, Williamson, Wyatt, Moore •

& Roberts, Employer's Attys.
Order

■The ; claimant, by and through’her’ attorney on July'll,'
1980 , requested the Board reconsider;-i'ts July 2 , 1980 Order
on Review in this case. Claimant, contended the Board had no,
authority to lower the award of compensation ordered by the
Referee when claimant had appealed the Referee's order and,
there was no cross-appeal by the employer-carrier. , "

The Board's review of cases is de novo.' The Board may
reverse or modify the order .of the Referee or make such
disposition of the case as it determines to be appropriate’i
OR 656.295(6). The Court has held the Board can reach, 
issues not cross-appealed and can make a determination based
on the evidence in the record. Neely- v.  AIF, 4 3 Or App
319, _____ P2d _____ (1979)'. The Board, in this, case, with­
out a cross-appeal by the employer-carrier,. reduced- the
award- granted by the Referee. The Board has the authority to
do so. Therefore, .the Board denies claimant's motion for. ' '■
reconsideration. -.

IT I  O ORDERED.- ' • '

July 21, 1980WCB CA E NO'. 79-4065

RICHARD WEHR, CLAIMANT
Roll, Roll & Westmoreland,
Claimant's Attys.

 chwabe,.Williamson, Wyatt, Moore
& Roberts, Employer's Attys.

Order of Dismissal

On July 10, 1980, Referee Harold Daron issued an order
requiring the Defendant to produce four witnesses for cross-
examination at the hearing in this case. The Defendant, on
July 14, 1980, requested Board review of this order contending,
it was a final order and that the Referee erred in ordering
it to produce the witnesses at the hearing for cross-examination
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,·.,.,, ...... ,'' .1! ;a • ; 

',1 I 

The Iloara··aoes not find Refe1~ee ::D~r~n-'.s. o~<ler: t:ci b·~: a· . 
:,_ .. :_ final .. order._ It·is an inter1m order'~,,a-nd does-n·ot determine ·the 

:._. rights of ·the parties in this case so that· no further q:.i.estion 
· · · ·would arise before the Referee. Further action is required by 
·:·· ·the :Referee in this case. Theref.ore,· the ·noard dismisses the 

Defendant's req~~st for review. 

IT IS SO ORDERED. 
---------- --~-~- ... 
' 
: I~ ,. 

\ 
'i 

.Jj . 

CLAIM.: NO. 4. 23 '4: M, 187 

MURLIN O.·WISE, CLAIMANT 
Gale K. Powell,· ci"aimant 's Atty~·:· · 
Briart L.· Pocock, Employer's Atty.· 

,J_u~y 22, 1980 

.•.- Stipulation to Settle Disputed Claim 

IT IS HEREBY AGREED AND STIPULATED, the claimant acting 
by and through his attorney, Gale K. Powell, and Boise Cascade 
:acting by and through its .attorney, Brian L. P.o_cock, as follows:. 

1. THAT on or about.April 27, 1974, claimant- sustafned 
, ... a compensable injury while employed by Boise Cascade Corporation 
,· ,. and there after filed a claim which was accepted and processed 

by 'Boi~e Cascade. 

1 • , 2. . THAT the First Final Determination Order in regard 
,, to claimant's claim-issued on August 2, 1974, awarding the claim­

ant time loss but no p'ermenent disability. The claim was again 
reopened and closed. by Determination Order dated June 18 ,· 1976, 

: ., ~ 

which awarded the claimant additional time loss together with 
20% un~cheduled ,low back disability eaual to 64 degrees .. The 
claimant requested a hearing form. that oe'termination Order and 

. by stipulation dated March 29, 1977, claimant was awarded an 
additional 12.20% unscheduled low back disability equaL.tb 39 
degrees for a total disability award of 32.20% unscheduled 

·, .. disa~i.lity equal to 103 degrees . 
. ; ... 

·. ~ 

,·. 
3. THAT on oe·cember 11., 1979, claimant's Aggravatj.on 

rights having expired, the c·laimant requested the Board .. to 
exercise its ~n Motion jurisdiction and reopen -his claim. • 
Following this request the Boar·ct issued its Own Motion Order 
dated January 21, 1980, _a copy of which is attached to _this 
stipulation. 
: ; .. 

4. THAT-there is a bona fide dispute between the 
parties whether claimant's request for-own Motion relief should 

·be ·granted and whether claimant-' s medical co.ndition, t"or which 
. he has received medical, care and treatment and has sustai·ned 
·16st time from-work is still. causally related to his·industrial· 

:· injury of April· 27, 1974. 
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m
The Board'does not find Referee Daron'Vs order.to be. a’

final, order. It is an interim ofderVand does not determine the
rights of the parties in this case so that no further question
would arise before the Referee. Further action is required by 
the Referee in this case. Therefore,'the Board dismisses the 
Defendant's request for review.

IT I  O ORDERED.

CLAIM. NO 4' 23 '4: M-187 .July 22, 1980

m

MURLIN D.WI E, CLAIMANT
Gale K. Powell, Claimant's Atty.■
Brian L.Pocock, Employer's Atty.
 tipulation to  ettle Disputed Claim '

IT I HEREBY AGREED AND  TIPULATED, the claimant acting
by and through his attorney, Gale K. Powell, and Boise Cascade
;acting by and through its attorney, Brian L. Ro.cock, as follows:,

1. THAT on or about April 27, 1974, claimant- sustained
a compensable injury while employed by Boise Cascade Corporation
and there after filed a claim which was accepted and processed
by Boise Cascade.

. 2, THAT the First Final Determination Order in regard
to claimant's claim issued on August 2, 1974, awarding the claim
ant time loss but no permanent disability. The claim was again
reopened and closed.by Determination Order dated June 18,' 1976, 
which awarded the claimant additional time loss together with
20% unscheduled^low back disability equal to 64 degrees. The
claimant requested a hearing form.that Determination Order and
by stipulation dated March 29, 1977, claimant was awarded an
additional 12.20% unscheduled low back disability equal..to 39
degrees for a total disability award of 32.20% unscheduled
disability equal to 103 degrees.

3. THAT on December 11, 1979, claimant's Aggravation
rights having expired, the claimant requested the Board.to
exercise its Own Motion jurisdiction and reopen his claim.
Following this request the Board issued its Own Motion Order
dated January 21, 1980, a copy of which is attached to this
stipulation.

4. THAT-there is a bona fide dispute between the
parties whether claimant's request for Own Motion relief should
be granted and whether claimant's medical condition^for which
he has received medical, care and treatment and has sustained
lost time from-work is still, causally related to his industrial '
injury of April 27, 1974.
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THAT the parties wish to settle the above-enfitled 
dispute by a payment from Boise Cascade to claimant and his 
attorney of the sum of $7_,250.00. 

6. THAT the claimant fully understands that payment of 
this sum does not constitute an admisstion ·by Boise Cascade that 
his condition in 1979 and thereafter was or is causally related 
to'his industrial injury of April 27, 1974. Claimant also 
understands that Boise Cascade will not be responsible for any 
time loss, medical expense or permanent disability related to 
claimant's condition for which he has sought Board's Own Motion 
relief. 

7. THAT the parties are ~greed that claimant's attorney, 
Gale Powell, is entitled to the sum of $750.00 payable out of 
the agreed sum as a reasonable attorney fee for services 
rendered to the claimant. 

8. THAT· the claimant agrees that his_ request that the 
Board exercise its Own Motion jurisdiction may be dismissed 
wi.th prejudice. 

IT IS SO ORDERED. 

Based upon .the above stipulation of the parties, the 
undersigned finds th~t there is a bona fide dispute between 
the parties! Pursuant to ORS 656.289(4) the f6regoing . 
stipulated settlement is therefore approved and the request 
t~at the Board exercise its Own Motion jurisdiction is hereby 
dismissed with prejudice. 

WCB CASE NO. 78-2624 ,July 2 3 , J. 9 8 0 

MARJORIE BROUGHER, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attvs.· 
Cavanaugh & Pearce, Employer's Attys. 
Request for Review by Employer 

The employer seeks Board review of the Referee's ~rae~ 
which granted claimant an award of cornpen sa tion for per1ianen t 
total disability and granteci claim~nt's ottorney a fee out 
of the increased compensation. rrhe_ eiTiployer contends ;:hat 
claimant's condition is not rnecli ca J .ly stationory I ti"ic, t tile 
evidence does not support the a.ward 9ranted by the Refccee 
and no evidence that claimant is p.r2cl uded .f:ror,1 con t_'._n Lied 
employment. 

-658-

5. THAT the parties wish to settle the above-entitled
dispute by a payment from Boise Cascade to claimant and his
attorney of the sum of $7,250.00.

6. THAT the
this sum does not
his condition in
to’his industrial
understands that
time loss, medica
claimant's condit
relief.

claimant fully understands that payment of
constitute an admisstion 'by Boise Cascade that

1979 and thereafter was or is causally related
injury of April 27, 1974. Claimant also

Boise Cascade will not be responsible for any
1 expense or permanent disability related to 
ion for which he has sought Board's Own Motion

7. THAT the parties are agreed that claimant's attorney,
Gale Powell, is entitled to the sum of $750.00 payable out of
the agreed sum as a reasonable attorney fee for services
rendered to the claimant.

8. THAT'the claimant agrees that his request that the
Board exercise its Own Motion jurisdiction may be dismissed
with prejudice.

IT I  O ORDERED.

Based upon .the above stipulation of the parties, the
undersigned finds that there is a bona fide dispute between
the parties. Pursuant to OR 656.289(4) the foregoing
stipulated settlement is therefore approved and the request
that the Board exercise its Own Motion jurisdiction is hereby
dismissed with prejudice.

WCB CA E NO. 78-2624 July 23, 1980

MARJORIE BROUGHER,
Doblie, Bischoff &
Cavanaugh & Pearce
Request for Reviev;

CLAIMANT
Murray, Claimant's Attys.
Employer's Attys.

by Employer

The employer seeks Board review of the Referee's order
which granted cl^■limant an av/ard of compensation for permanent
total disability and granted claimant's attorney a fee out
of the increased compensation. The, employer contends rhat
claimant's condition is not medically stationary,, truit the
evidence does not support the award granted by the Referee
and no evidence that claimant is precluded from continued
employment. • ^
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:FACTS · 

. ··+ 

•. I 

• On September i2, '1977> cl'~imant, a 42-year-old employee 
· of Martin Brothers,'. suffered a partial loss of the thumb and 
. trie second and third.digits· of. the right hand in .a s<1w 
accidenJ:. · Dr. . Price Gripekoven treated· claimant ·and performed 
tj'lree different surgical procedU:r~~: ·on .these digits. 

' '·. 
Dr. Gripekoven had repartee( _:i~ D~~~mber 19 7 7, that 

'·claimant's condition was medically stationary. He opined 
that claimant had lost 82% of her hand as a result of this 
'injury. He felt that her ability ·to return to work would · 
have to be limited because of the severe disability of her 
right d'orninant hand. · 

The claim was :closed by a Determination Order, ck, ted 
· March 14, 197 8, which awarded claimant temporary total 
disability compensation and compensation equal to 97.5° for 

·65% loss of. her right hand. · · 

On May 31, 1978, clai~ant was -~eferred for vocatiohal· 
assistance. Claimant, at· first., was ent.ered into a ·,J()rk · 
tolerance. prog·ram to explore. her tolerance ·for -wai tn,:·.:;s 
work~ She was also sent thro,ugh a second work experience ·as 
a hotel clerk. · 

Dr.. Michael Fleming,· a psychologist, in June .1978,­
reported that cla,imant had a ninth ·~rrade education. She 
advisi~d Dr. Fleming she had worked ,as a waitress for o.pprox­
imately 23 years, worked as· a service station cashier for 
appro:.<imately. one year and worked disassembling auto trans-· 
missions for eight months and had been employed for approx­
imately one month by Martin Brothers at the time of her · 
in1ury. Claimant indicated she was uni:ible to rett,1rn to her 
waitress work·because shi had deyelop~d a conditiori.on the· 
soles of her feet. He indicated that 61aimant 1 s test ~esults 
indicated she was well below iverage in all of her abilities 
and that she would have difficulty .in any new training · · 
situation. Dr. Fleming felt clai·mant 1 s current emotional 
status was "fairly serious". He described claimant as .being 
generally agitated, fearful, and somewhat compulsive. He 
fe1 t she was .experiencing an endogeneous depression. Clai.znan t, 
in his opinion, was placing a great deal of emphasis on her· 
somatic complaints, and felt extremely·limited in all areas 
oi her life as a.result of her injury. He felt that claim~nt 

'ha& a great deal of difficulty accepting her limitations and· 
·was also experiencing considerable ·anxiety about her v6cational 
future. Dr. Fleming felt the.prognosis for restoratior. and 
rehabilitation was fair at best. In his opinion, claimant 
had very limited basic abilities and did not have any strong 
aptitudes. He· felt that claimant would ne·ea considerable · 
vocational guidance. and assistance in her efforts to ieturn 
to full time gainful employment. He felt that she would 
also need further psychol~gical as~istance for her emotional 
p~oblems .. 
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m
•FACT  • , . ^ ; ;

On  eptember 12, 1977,• claimant, a 42-year-bld employee
of Martin Brotherssuffered a partial loss of the thumb and
.the second and third.digits of.the right hand in a saw
accident. - Dr. Price Gripekbven' treated claimant and perforired
three different surgical procedures; on ■ these digits.

Dr. Gripekoven had reported,’in December 1977, that
claimant's condition was medically stationary. He opined
that claimant had lost 82% of her .hand as a result of bhis .
injury.. He felt that her- ability to return to work would
have to be limited because of the severe disability of her
right dominant hand.' • _

The claim was closed by a Determination Order, dated
March 14, 1978, which awarded claimant temporary'total
disability compensation and compensation equal to 97.5® for
65% loss of her right hand. •

#

On May 31, 1978, claimant was -referred for vocational’
• assistance. Claimant, at first, was entered into a work

tolerance, program to explore . her tolerance for waitre'^s
work.  he was also sent thro.ugh a second work experience 'as
a hotel clerk.

; Dr. Michael Fleming,' a psychologist, in June .1978,-
reported that claimant had a ninth grade education.  he
advised Dr. Fleming she had worked,os a waitress .for approx­
imately 23 years, worked as' a service station cashier for
approximately, one year and worked disassembling auto trans-'
missions for eight months and had been employed for approx­
imately one month by Martin Brothers at the time of her
injury. Claimant indicated she was unable to return to her
waitress work because she had developed a condition on the
soles of her feet. He indicated that claimant's test results
indicated she was well below average in all of her abilities
and that she would have difficulty in any new training
situation. Dr. Fleming felt claimant's current emotional
status was '"fairly serious". He described claimant as being
generally agitated, fearful, and somewhat compulsive. He 
felt she was .experiencing an endogeneous depression. Claimant,
in his opinion, was placing a great deal of emphasis on her •

- somatic complaints, and felt extremely‘limited in all,areas
•' of her life as a.result of her injury. He felt that claimant

had' a great deal of difficulty accepting her limitations and
'was also experiencing considerable 'anxiety about her vocational
future. Dr. Fleming .felt the-prognosis for restoration and
rehabilitation was fair at best. In his opinion, claimant
had very limited basic abilities and did not have any strong
aptitudes. He- felt that claimant would need considerable
vocational guidance- and assistance in her efforts to return
to full time gainful employment. He felt that she would

.also need further psychological assistance for her emotional
problems., ' • - -
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In September 1978, Dr. Gripekoven·,reported'that claimant. 
was extremely depressed and -qui t:·e:-:"e'rno"t'ional· ab~ut the ··.-·def_ormi ty' 
of her·hand. S~e continued to comp:)!ain of extreme· paiil in 

- the hand which !'le could not explain/ based on his physical 
examinations, which remained unchang·ea. He indicated that 
claima~t had· developed .'a rather significan-.t Eimotional probiem 
associated, with disfiguring injury to··her hand, which he ·­
felt was understandable. He continued to feel claimant's 
condition was medically station_ary ~ : /. _ _ ' · 

In November 1978, Dr. Robert D~vis and Mr.. Fr.;:mk -CoListro 
of· the Sylvan Psychological a~d Coun~eling·Servicei, opined 
that clai_mant's disfigurement had precipitated an anxiety 
neurosis. They indicated claimant's condition was not 
stationary inasmuch as she was responding to treatment and 
demonstrating improvement. However,· at that time, they felt 
claima~t's condition was seriously debilitating and .that 
recovery was not seen as imminent.. 

A Second Determination Order, dated February 1·, 1979, · 
a~arded claimant additional temporary total disability._ 

In July 19 79, Dr .. Gripekoven referred claimant to Dr.. 
Joan Kelley for psychological consultation. He reportl!d 
that clai~ant had become increasingly·depresscd and was 
showing increasing men ta 1 despondency concerning he::: d_isabi li ty. 
He also related this to her hand injury. 

A vocational consultant for the-Field Services Division, 
in August 1979, reported that claimant had been placed, i~ 
May 1979, as a desk clerk in a motel. · She was fired approx­
imately three weeks after she assumed this job because she· 
could not handle the bookkeeping requirements of that job. 
The vocational rehabilitation counselor felt that claimant 

.was "placeable"~ but would need intensified help in .ceturning 
to employment. 

In August 1979, Dr. Davis and Mr. ··colistro reported 
that claimant's condition was not stable and had, in fact, 
regressed in several ways. They indicated her level. of · 
depression and despondency had risen markedly, as had her 
tendency to see the world in general as hostile and unsupportive. 
They indicated that claimant's drive and tenacity had also 
been eroded by repeated failures to find satisfactory employ­
ment and that she was becoming more passive and disparing. 
These serious problems were seen as taking the form of 
chronic difficulties and the prognosis for significant 
improvement was guarded at that time." . I.t .was their feeliny 
claimant had bee; an independent and ~motionally st~ble · 
woman prior to her injury, but now was left with deep-seated 
emotional as well as physical scars. ·she had a poor self­
image, a sense of alienation, des~ondency which had a serious 
negative impact on her present_and future employability. 
They felt significant progress was not seen as !orthcoming. 
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1■
In  eptember 1978, Dr. Gripekoven''repor ted ' that claimant,

was extremely depressed and -quite--emotional- about the''-deformity
of her hand.  he continued to compl'ain of extreme- pain in 
the hand which he could not explain-'' based on his physical
examinations- which remained unchanged. He indicated that
claimant had developed■a rather significant emotional problem
associated with disfiguring injury to’her hand, which he 
felt was understandable. He continued to feel claimant's
condition was medically stationary. - ' • •

In November 1978, Dr. Robert Dayis and Mr. Frank•Colistro
of the  ylvan Psychological and Counseling  ervices, opined
that claimant's disfigurement had precipitated an anxiety
neurosis. They indicated claimant's condition was not
stationary inasmuch as she was responding to treatment and
demonstrating improvement. However,- at that time, they felt
claimant's condition was seriously debilitating and that
recovery was not seen as imminent.

A  econd Determination Order, dated February 1', 1979 ,'
awarded claimant additional temporary total disability.

In July 1979, Dr. .Gripekoveh referred claimant to Dr.
Joan Kelley for psychological consultation. He reported
that claimant had become increasingly 'depressed and was
showing increasing mental despondency concerning her disability.
He also related this to her hand injury.

A vocational consultant for the Field  ervices Division,
in August 1979, reported that claimant had been placed, in
May 1979, as a desk clerk in a motel.  he was fired approx­
imately three weeks after she assumed this job because she
could not handle the bookkeeping requirements of that job.
The vocational rehabilitation counselor felt that claimant
was "placeable"^ but would need intensified help in returning
to employment.

In August 1979, Dr. Davis and Mr. Colistro reported
that claimant's condition was not stable and had, in fact,
regressed in several ways. They indicated her level.of'
depression and despondency had risen markedly, as had her
tendency to see the world in general as hostile and unsupportive
They indicated that claimant's drive and tenacity had also
been eroded by repeated failures to find satisfactory employ­
ment and that she was becoming more passive and dispai'ing.
These serious problems were seen as taking the form of
chronic difficulties and the prognosis for significant
improvement was guarded at that time.- .. It.was their feeling
claimant had been an independent and 'emotionally stable
woman prior to her injury, but,now was left with deep-seated
emotional as well as physical scars.  he had a poor self-
image, a sense of alienation, despondency which had a serious
negative impact on her present and future employability.
They felt significant progress was not seen as forthcoming.
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It would be adviseablc, ._i_n· -their opi~i~n,. -fo-~ · ;laimant to 
become involve:3- in a. rtig~larl:z .s.cheduled -psychotherapy 
program to assist her in her coping with these problem·s and 
hopefully leadi~g to·ev~ntual stability and independen~e. -

Dr. Gripekoven, on· Aug]Jst .21, ;I.979, _reported that 
claimant Is condition was. stil_l stationary and· the're . had been 
no significant change ·in her·'condition. _-··I-10 ·felt that claimant 
had significant emotional· prbble'rns;-b_ecause -of the·- d.isfiyurinq 
mutilation of her hand, which,: req·uired p'sychologi_cal -counsel.::_ 
ing. He noted the discomfort in dlaimant's i-ight upp~r _ 
extremity appeared to be: "improving· with-' the passage of time 
and was related to the loss of· function of her hand. Dr.· 
Gripe~oven anticipated that claimant's condition would . 
continue· to.improve. · 

Dr. Joan Kelley, a clii1ical psychologist, on August 24, 
·1979, reported claimant was bitter, resentful~ des,per<0,t.e and 
hostile becaµse. of the disfigurement and pain the ·amputation 
the three digits had caused. ·claimant indicated she had ·_ 
constant pain in the right hand which occasionally radiated 
up the arm. Claimant felt the pain ·restricted the use of · 
her hand and· combined with what she saw as a repulsive 
disfigurement made it difficu~t for ·her to become re­
employed. Dr. Kelley reported·these circumstances, further 
combined with significant· an·xfet~/ and depression ·accompanied 
by suicidal ruminations. Dr._ Kel~ey ·felt ·the prognosis [or· 
resumption of productive living was guarded and that c:1".:1.imant 
would need continued efforts of vocational retraining and 

. thera1?eutic support. 

At the hearing, claimant·testified that she still has 
pain and stiffness in her thumb and pain .at the site of_ the 
amputation and has limited use of the right hand. She. 
states she can use a pencil by holding it between her two 
remaining fingers. She indicated she could not return to 
waitress work because of her foot trouble. She stated that 
she tried various other-jobs -which she did not like. Claimant 
had b_E~en retrained ·through_ vocational rehabilitation. program· 
of on-the-job training as a,telephone operator and a desk 
·clerk in· a motel. Claim<"?-nt. indic_ated she .attempted ·to work 
in this· occupation but could not perform the bookkeeping 
work required and was fi~ed. · 

The Referee found.that claimant's incapacity prevente~ 
her· from regularly performing work at a. gainful and sui_table 
occupation. The Referee concluded that claimant was permanently 
and totally disabled. 
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9
It would be adviseable, in'-their opinion for ■ claimant to 
become involved in a regularly scheduled psychotherapy
program to assist her in her coping with these problems and
hopefully leading to'eventual stability and independence.

Dr. Gripekoven, on August . 1, 1979, reported that
claimant's condition was still stationary and' there hail been
no significant change in her'conditionHe felt that claimant
had significant emotional prdbleins. because of the disfiguring
mutilation of her hand, which.-required psychologi.cal counsel­
ing. He noted the discomfort ih claimant's right upper
extremity appeared to be improving'with 'the passage of time
and was related to the loss of function of her hand. Dr.
Gripekoven anticipated that claimant's condition would
continue to improve.

Dr. Joan Kelley, a clinical psychologist, on August 24,
■1979, reported claimant was bitter, resentful; desperate and
hostile because of the disfigurem.ent and pain the amputation
the three digits had caused. Claimant indicated she had
constant pain in the right hand which occasionally radiated
up the arm. Claimant felt the pain restricted the use of
her hand and combined with what she saw as a repulsive
disfigurement made it difficult for her to become re­
employed. Dr. Kelley reported these circumstances, further
combined with significant' anxiety and depression accompanied
by suicidal ruminations. Dr., Kelley-felt 'the prognosis for 
resumption of productive living was guarded and that claimant
would need continued efforts of vocational retraining and
■therapeutic support.

At the hearing, claimant'testified that she still has
pain and stiffness in her thumb and pain .at the site of. the
amputation and has limited use of the right hand.  he.
states she can use a pencil by holding it between her two
remaining fingers.  he indicated she could not return to
waitress work because of her foot trouble.  he stated that
she tried various other-jobs which she did not like. Claimant
had been retrained through vocational rehabilitation.program
of on-the-job training as a^telephone operator and a desk
clerk in'a motel. Claimant,indicated she .attempted to work
in this- occupation but could not perform the bookkeeping
work required and was fired.

, . The Referee found.that claimant's,incapacity, prevented
her from regularly performing work at a-gainful and suitable
occupation. The Referee concluded that claimant was permanently
and totally, disabled.
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BOARD .ON DE NOVO REVIEW 

The medical evidence indicafes_that claimant's psychologi­
, cal condition is not stationary at this time. Ors. Da.vis· 

.-and Kelley both indicate that claimant needs additional 
.psychotherapy. Therefore, the Board would reverse the 
~eferee's award of permanent total disability a~d remand 
this claim to the carrier to be _reopened .and comm0ncc. P.ayrnent 
of .temporary total disability effective the· date of the ... · .. 

. _Referee's order and for intensive psychotherapy and intensive 
jqb placements and other vocational assistance. The-'. carrier 
is entitled' to ere di t payments of permanent totv.l dis ability -
against. the· award of temporary total disability compensation. 

ORDER' 

The Referee's order, aated Septerr~er 18, 1979, is 
· r~versed in its entirety. 

The claim is hereby remanded to the carrier for n:!opening 
and the, corr.men cement of payment of temporary total dis,1bi li ty 
·compensation, inte11si ve psychotherapy and intensive ~ob 
:placement and vocational assistance effective che date of 
the Referee's order, September 18, 1979 and until closed 
pursuant to ORS 656.268. The carrier is entitled to credit 
payments. it had made under the Referee's order against the 
temporary 'total. disability compensation o.warded by this 
order.- · 

CLAIM NO. SC 288027 

·BESSIE BUSH, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

&·O'Leary, Claimant 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
OWri Motion Order On Reconsideration 

July 23, 1980 

· On June 23·, 1980, the Board ordered this claim reopened 
effect'ive June 3, 1980, the date of the Referee's _ordu:­
under ,'its' own motion jurisdiction. , Claimant, ·by and thre:w;h 

· her attorney, on July 12, 19 80, asked the Board to n::cons_-ic"ier' 
its otder contending this claim should have beeri opened,. 
either as o·-f November 19 7 8 · or as. of February 5, 197 9. , 
Claimant's attorney also requested-an attorney fee in addi­
tion to and not out of the addi tiona 1 compensation g r(:,n ted 
claimant'. 
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The medical evidence indicates . tha t claimant's psycholocji-
cal condi.tion is not stationary at this time. Drs. Davis'

’and Kelley both indicate that claimant needs additional
psychotherapy. Therefore, the Board would reverse the
Referee's award of permanent total disability and remand
this claim to the carrier to be reopened and commence, pciyment
of .temporary total disability effective the' date of the
Referee's order and for intensive psychotherapy and intensive
job placements and other vocational assistance. The'carrier
is entitled' to credit payments of permanent total disability-
against,the award of temporary total disability compensation.

BOARD -ON DE NOVO REVIEW

ORDER”

The Referee's order, dated  eptember 18, 1979, is
reversed in its entirety.

The claim is hereby remanded to the carrier for reopening
and the. comjnencement of payment of temporary total disability
■compensation, intensive psychotherapy and intensive job
•placement and vocational assistance effective che date of
the Referee's order,  eptember 18, 1979 and until closed
pursuant to OR 656.268. The carrier is entitled to credit
payments_ it had made under the Referee's order against the
temporary total, disability compensation awarded by this
order. •

CLAIM NO.  C 288027 July 23, 1980

■BE  IE BU H, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

&• O’Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order On Reconsideration

On June 23, 1980, the Board ordered this claim reopened
effective June 3, 1980, the date of the Referee's .order
under-its’ own motion jurisdiction. ' Claimant, by and through
her attorney, on July 12 , 19 80, asked the Board to reconsider'
its order contending this claim should have been opened . / , .,
either as of November 1978-or as. of February 5, 1979. 
Claimant's attorney also requested an attorney fee in addi­
tion to and not out of the additional compensation granted
claimant.
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Board, after reconsidering its order and the evi­
dence in this case, modifies its order. In 1974, Dr. Slocum 
felt claimant was permanently and totally disabled. In 
November 1978, claimant's knee gave out and she fell . She 
sought medical treatment from Dr. Slocum in February 1979. 
On February 5, 1979, he stated claimant most likely suffered 
from a resolving peroneal neuropathy which would recover 
spontaneously. 

The Board finds this claim should be reopened effective 
February 5, 1979 for payment of compensation and other 
benefits claimant is entitled to pursuant to law and until 
closed pursuant to ORS 656.278. 

The Board does not find claimant's attorney is entitled 
to more of a fee than it previously granted. The Board 
rules provide only for an attorney fee out of compensation. 
OAR 4 3 8- 4 7- 0 2 0 ( 2) . 

ORDER 

The Board's Own Motion Order, dated June 23, 1980, is 
hereby modified. 

Claimant's compensation for temporary total disability 
should commence as of February 5, 19 79 ra thcr than Ju1,e 3, 
1980 as stated in the origina l order. The remainder of th~ 
Board's order · is affirmed. 

WCB CASE NO. 79-1978 

BROADWAY CAB COMPANY, CLAIMANT 
Spears, Lubersky, Campbell & Bledsoe, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Review 

July 23, 1980 

Broadway Cab Company (Broadway) seeks Board revi ew· of 
that portion of the Referee's order which found the ownt~r­
drivers of Broadway Deluxe Cab Company were employees of 
Broadway from February l, 1979 to October 2, 1979. Broadway 
con-t:ends the owner-drivers are independent contractors. 

FACTS 

The Board finds tha t the facts · as recited in the Referee I s 
Opinion and Order are accurate and affirms them. A copy of 
the Referee's order is attached to this order and, by this 
reference, made a part hereof. 
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The Board, after reconsidering its order and the evi­
dence in this case, modifies its order. In 1974, Dr.  locum
felt claimant was permanently and totally disabled. In
November 1978, claimant’s knee gave out and she fell.  he
sought medical treatment from Dr.  locum in February 1979.
On Feibruary 5, 1979 , he stated claimant most likely suffered
from a resolving peroneal neuropathy which would recover
spontaneously.

The Board finds this claim should be reopened effective
February 5, 1979 for payment of compensation and other
benefits claimant is entitled to pursuant to law and until
closed pursuant to OR 656.278.

The Board does not find claimant's attorney is entitled
to more of a fee than it previously granted. The Board
rules provide only for an attorney fee out of compensation.
OAR 438-47-020 (2) .

ORDER
The Board's Own Motion Order, dated June 23, 1980, is

hereby modified.

Claimant's compensation for temporary total disability
should commence as of February 5, 1979 rather than June 3,
1980 as stated in the original order. The remainder of the
Board's order'is affirmed.

WCB CA E NO. 79-1978 July 23, 1980

BROADWAY CAB COMPANY, CLAIMANT
 pears, Lubersky, Campbell & Bledsoe,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Order On Review

Broadway Cab Company (Broadway) seeks Board review of
that portion of the Referee's order which found the owner-
drivers of Broadway Deluxe Cab Company were employees of 
Broadway from February 1, 1979 to October 2, 1979. Broadway
contends the owner-drivers are independent contractors.

FACT 

The Board finds that the facts as recited in the Referee's
Opinion and Order are accurate and affirms them. A copy of
the Referee's order is attached to this order and, by this
reference, made a part hereof.
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BOARD· ON DE. NOVO REVIEW 
~ .- ...... 

• : ~ - ., • I • 
•: : ' ~~ I • ~ • 

:. ,·. -' 

. The Board questions whether it has legc1l :1uthori ty to 
.',-review this·· case .. : Hc:wever, ass urninc; (but not agreeinq) thc1 t. 

O . it ·aoes f the Board 'reverses the Referee Is. finC:ing th.::i.c the 
,~.-,.·owner-drivers·_are employees of Broadway. . ~ . ' 

. . ,. . Thei :e~idenc~ indicates the owner-drivers provide their, ' 
--.: .. own· cabs: :._ Broadway does. not exercise control over· the ,, :· .· 
·,owner-drivers · as to schedules, the n'umber of hours workod· or 
the manner: •.i_n which. the work is per formed. Broadway provides:· 
certain services' for the use of the ·owner-drivers on a : · ·._. 
voluntary basis for a fee. The owner.~qrivers have available· .. 
to them· services··offered by Broadway (on a voluntary .basis}. 

· and the advantage gained through BroadwaY' s policy ··of certain. 
administrative functions such as the purchase of vehi~le · 

-insurance.- The Board does. not find that the relationship.· 
between ~roidway and the owner-~rivers meets th~ leg~l · · 
criteria necessary to establish an employer-ernpl6yee relaiion-
ship. . 

The Board finds, based on all the evidence, the owner­
drivers are not subject employees of Broadway. Therefore, 
the Board reverses that rjort1on of the Referee's order which 
so 0 foun~, but affirms the remaindei of the order. 

ORDER : 

The_ Referee I s . order, dated Fehr uary 12 , 19 80 , -is modi t .Led'.-, 
.• 

That portion. of the Referee.' s orci.er which . found the_.'· 
cwner:-drive·rs' of Broadway Deluxe Cab . Company we.re empii_c.,ye~s · 

· of Broadway Cab Company from February' 1, 19-79 to oc·tober~.·2, :-': 
.1979 is. re.versed.. · ··' · 

The re~ainder of the Referee's 6rder is affitme~. 

... -664-

■ BOARDvON PE- NOVO REVIEW '

The, Board questions whether it has legal authority to 
,'l;reyiew this-case.. ^However, assuming (but not agreeing) that

• it does; the Board reverses the Referee's, finding thac the
,--/owner-drivers-.are employees of Broadway.

a'... .The,, evidence indicates the owner-drivers provide thei-r,
own ■ cabs J..Broadway does, not, exercise control over' the

, 'owner-drivers as to schedules, the number of hours worked or^
- the manner'-in which the work is performed. Broadway provides
certain services' for the use of the .owner-drivers on a . ■ . • .
voluntary , basis for a fee. The owner-drivers have avaiTable
to them'services'-offered by Broadway (on a voluntary .basis ),
•and the advantage gained through Broadv/ay''s policy''of certain
administrative functions such as the purchase of vehicle '
•insurance. The Board does, not find that the relationship.'
between Broadway and the owner-drivers meets the legal
•criteria _ necessary to establish an employer-employee rela'tion'
ship.

The Board finds, based ori all the evidence, the owner-
drivers' are not subject employees of Broadway. Therefore,

■ the Board reverses that portion of the Referee's order which
so-found, but affirms the remainder of the order.

ORDER

The Referee' s .order, dated February 12 , 1980 , is modified',

: That portion’of the Referee,'s order which.found the/,
cwnerr-drive'rs of Broadway Deluxe Cab Company-were emp'loyees-
of Broadway Cab' Company from February'1, 19-79- to October-. 2
1979 is reversed., - , :

The. remainder of.the Referee's order' is affirmed.
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WILLIAM A. - DYER, CLAIMANT .··., , .. :: 
Alan ·B. ·Holmes, ciaimant.1 s Atty~·.-,· 
SAIF, Legal seiivbes; Defeh~e Atty.: 
Order of Dismissal· ·· · 

.;. .•• ,, + 

, , A reques't. -~C?r ·rev:ie.w, having 'been·· duly fiJ.ed wi .:l·: the 
Workers I Compensaf ion Bo'ard in the·: ;above entitled m:; ·tter ,. 

i·. by the State Accident In~urance Fund."Corporation ,. and i I 
said request for .review now having been withdrawn,•·''.: 

.• • • ' • - ~ • 1 • >T~ • ' • ' • • ' 

; ... -f,; 

:, IT ·rs TH,EREFO_RE ORDERED ·that the 'request for rCvi~~w 
· · now pending before· the Board is hereby disri1is ·sec and· I the 

:_ ... ,.~r~e_r .. o~ ~~ .. ~e.fe_~ee. is_ f~~a~ by- o·p~.~at~o~ ~£._ ;~~: -(~,1.J;!:.• 
• I ' ... ~ ' • I t . . ~ i 

l' J"• 

,\ 

··· WCB CASE . NO •. 80"':'1289 July 23, 1980 
' ~ . 

t;• 

. ·: GEORGE HAYES, CLAIMANT 

' ' ' 

Gary .Allen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of ~isrnissal 

A :request for review,. having ,1?een· duly filed wi U-, the 
.,. Workers' ·compensation Board· in 'the ·_above· entitled ma~ ~-c~ r 
' ·'by the claimant, and said· r~qust: for review now havinq been· 

withdrawn, 

T 
·! 

i' 

' 

IT IS THEREFORE ORDERED that the request for revi :,v, 
now pending -before the Board is he!eby dismissed an~ ~·W 
order of the Referee is f ina 1 by operation of law. 1 ' 1 

.J 
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WCB CA E NO. .79-7091;

■| . > ■

^ WILLIAM A.'DYER, CLAIMANT ;!
' Alan B. Holmes, Claimant,'s Atty. ’' SAIF, Legal Serivces, Defense Atty.''
Order of Dismissal

July -23, 1980

f ■ A request .for -review having 'been'■ duly filed wi cl; the
Workers' Compensafibn Board in the'.fabove entitled mcVuter''
by the  tate Accident Insurance Fund- Corporation ^rid! *
said request for review now having been withdrawn/

IT I THEREFORE ORDERED . that the request for revi.ew.
■ now pending before the Board is hereby dismissed and'‘the

order of the Referee is final by operation of :^aw. ji.

-WCB CASE.NO, 80rl289 ‘ July 23, 1980

GEORGE HAYES, CLAIMANT
Gary Allen, Claimant's Atty.
SAIF, Legal Services, Defense Atty. . -
Order of Dismissal

A request for review, having been' duly filed with the
Workers' Compensation Board'in ’the‘above-entitled matter
■'by the claimant, and said reqiist- for- review now having been
withdrawn,

IT I THEREFORE ORDERED that, the request for revi :.-w
now pending before the Board' is hereby dismissed and t.ie
order of the Referee is final by operation of law. j ' ‘

m
.:i
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IM NO. A 247814 

BLYTHE S. HIRST, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

July 23, 1980 

On July 22, 1951, claiman t was struck in the lc f~ eye 
by a piece o f stee l. The cl aim was accepte d and inil iu lly 
closed by an orde r, dated October 28, 1954, which aw.-.rded 
claimant compe ns a tion equal to 4. 3° loss of vision ir, l he 
left e ye. Claimant's aggravation rights have e xpired. 

In 1974, Dr. Henton reported claimant's vision in che 
left eye had deterior a ted. Dr . L. Christensen , in ~uqust 
19 77, re p orted cl a ima n t had developec a traurrat ic ca t aract 
in hi s l e f t eye. On Oc tober 27, 1977, Dr. Chris tense n 
pe rforme d a ph aco- e mulsification and lens impl o. nt in c .'!..a im­
ant1 s l eft eye . After this surgery , claimant was relea sed 
fo r wor k o n Novembe r 2 8, 19 7 7. 

I n January 1978, Dr. Christensen r e por te d he hnti found 
increas ed pressure in t h e left eye . Visual acuity was 
corr ected t o 20 / 40 . 

On June 13, 1979 , c l aimant was hospital i ze d for a 
discission of the pup i l l a r-y membrane o f his l eft eye the 
f ollowi n g day. Claimant was discharged from t he hospital on 
J une 15, 19 79 . Dr. Christensen reported claimant I s vision 
was corr e cted t o 20/30. Claimant returned to work on June 
16, 1979. 

On De c e mbe r 21, 1979, the State Accident Insurance Fund 
requeste d a determination of claimant's disi:!bility. C:1 July 
14, 19 80, the Evaluation Di vision of the Work e rs I Compensa­
tion ~Depa r tment recommended claimant be granted an award of 
compensation equal t o 50% loss of vision of the left eye in 
lieu of al l p r evious a wards and additional temporary total 
di s abili ty c o mpe nsation fr o m Oc tober 26, 1 977 throuyh ~ov­
ember 27 , 1 97 7 and fr o m J une 13, 1979 through J une 15, 1979. 

The Boar d c on c ur s in ti.is recommendation. 

ORDER 

Claima nt is h e reby gr anted compensation ·f o r tempo ~ary 
to t al di sabil i ty f rom October 26, 1977 through Novembe r 27, 
1977 an d f r om June 1 3, 1979 through June 15, 19 79 , l c- s s ti m.__~ 
worke d. 

Cl aimant is also g r a nte d a n awa ~d of compe nsatj_un equJl 
to 50% los s of vi sion of th e le f t e ye in li e u of d ll p r e­
vious awards granted for this disability. 
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BLYTHE  . HIR T, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

CLAIM NO. A 247814 July 23, 1980

On July 22, 1951, claimant was struck in the left eye
by a piece of steel. The claim was accepted and initially
closed by an order, dated October 28, 1954, which awarded
claimant compensation equal to 4.3® loss of vision in the
left eye. Claimant's aggravation rights have expired.

In 1974, Dr, Henton reported claimant's vision in che 
left eye had deteriorated. Dr. L. Christensen, in Auqust
1977, reported claimant had developed a traumatic cataract
in his left eye. On October 27, 1977, Dr. Christensen
performed a phaco-emulsification and lens implant in claim­
ant's left eye. After this surgery, claimant was released
for work on November 28, 1977.

In January 1978, Dr. Christensen reported he hao found
increased pressure in the left eye. Visual acuity was
corrected to 20/40.

On June 13, 1979, claimant was hospitalized for a
discission of the pupillary membrane of his left eye the
following day. Claimant was dischcurged from the hospital on
June 15, 1979. Dr. Christensen reported claimant's vision
was corrected to 20/30. Claimant returned to work on June
16, 1979.

On December 21, 1979, the  tate Accident Insurance Fund
requested a determination of claimant's disability. On July
14, 1980, the Evaluation Division of the Workers' Compensa­
tion Department recommended claimant be granted an award of
compensation equal to 50% loss of vision of the left eye in
lieu of all previous awards and additional temporary total
disability compensation from October 26, 1977 through Nov­
ember 27, 1977 and from June 13, 1979 through June 15, 1979.

The Board concurs in tl.is recommendation.

ORDER

Claimant is hereby granted compensation for temporary
total disability from October 26, 1977 through November 27,
1977 and from June 13, 1979 through June 15, 1979, less time
worked.

Claimant is also granted an award of compensation equal
to 50% loss of vision of the left eye in lieu of all pre­
vious awards granted for this disability.
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. '·.·• ... ,_,,. ·· < CLAIM i~·o •. ·. H~. l''.3.94ia·~·-:'.··>\· .:i-uly: i3, 19·ao· 
-- . ~ ;t . ' .. .. ...... ' .. · . 
'9 . ; -···•\·-

. ·. LAWRENCE WILFRED WELLS,-_ CLAIMANT 

t 

---. 

; ·: ·. SAIF, Legal .Services, Defense Atty~ 
own Motion Determination· 

:·,·· •-, -- -- .. :. .. .. ---•·· - ·-· 

'•. Cl,;:iima~t :~ustained. a . cornpensable':.inj ury on May 4 ·, 19 6 5 
to. his l~ft knee~· The·. c],aim 'wa·~ c1·9sed and his aggravatioq. 
rights have expir:ed. . ~~ June. 197~·, _' c.laimant ·underwe:1t a 
proximal tibial osteotomy. and.-_.the .. c:laim, was. again closed in 
October 19 76 with an award ~of_ compensation equal to SG !t loss 
of th,~ left .. leg. . · · ·. · : ;\ · ,,/ ·· · 

An Own Motion· Order,·,dated Janu:ary 29~· 1979, reop~ned 
the c_.laim effective September 2~, ],.978. Claimant underwent 
additional surgery. An 0'1n Motion Determination of 1':c-;bruary:-
21, 1980 awarded claimant additional temporary total di·s_­
ability compensation and ordered the ·State Accident Ins.ur­
ance Fund obtain additional informatibn on ·claimant's dis~ 
ability and submit. it t~ the Eva_lu9-~iqn Divisi'on for its 
consideration. · · 

This was done and on July .. 14, 1980, the. Evaluation. 
,t• Division recommended ·claimant' receive· no additional pe2r.ma:­

nent, partial a·isabil·f.ty ·after ·comparing his current dis;"" 

. ,. 

ability with his disabi~t~Y in .,Octoper 1976' .. · 

The Board ·concurs wi~h this recommendation. 

ORDER 

Claimant is entitled to, no. ~dditional permanent pa~tial 
disability for hi·s injury sustained on May 4, 1965." ... 

WCB CASE NO. 79-697,6 

TRACEY J .. WHITEMAN, CLAIMANT 
Allen & Vick, Cljimaht~s-·Attys. 
SAIF, Legal Services, . Defense Atty •. 
Request for Review by Claimant · : 

Ju~y 23, 1980 

;I-~-·-~--r-- ...... _..... . •· - ~ ; ..... - ·-- -........ ... . :-~ -. .... ~ ·.. . .. 
· Claimant seeks Board ·revie~ ·of the Referee• s 

, which affirmed the State 'Accident. Insurance Fund 

' .. . . 
I 

!-: 

j fl 

· (Fun_d) denial of responsibility for her neck and 

-667-

order 
Corporation's 
back complaints. 

Ii 

CLAIM m. . HB 139488' July 23, 1980

■ LAWRENCE WILFRED WELL ,■CLAIMANT
 AIF, Legal  ervices, Defense Atty;
Own Motion Determination

Claimant sustained ' a ,compensable'; injury on May 4 , 1965 •.
to his left kneev The' claim was closed and his aggravation
rights have expired. in Juhe 1975', claimant 'underwent: a
proximal tibial osteotomy and.-the- claim, was again closed in
October 1976 with an award of, compensation equal to 50% loss
of the left. leg. .

An Own Motion Order,- dated January 29/ 1979, reopened
the claim effective  eptember 28, 1978. Claimant underv^ent 
additional surgery. An Own Motion Determination of I'cbruary;
21, 1980 awarded claimant additional temporary total dis­
ability compensation and ordered the  tate Accident Ins.ur-
ance Fund obtain additional information on claimant's dis­
ability and submit it to the Evaluation Division for its
consideration. . •

m

This was done and on July, 14, 1980 , the, Evaluation-
Division recommended claimant' receive' no additional perma-
nenti partial disability after comparing his current disr
ability with his disability in .(October 1976.

The Board concurs with this recommendation.

ORDER

Claimant is entitled to^ no. additional permanent partial
disability for his injury sustained on May 4, 1965.

WCB CA E NO. 79-6976 July 23, 1980

TRACEY J. WHITEMAN, CLAIMANT ■ .
Allen & Vick, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which affirmed the  tate Accident Insurance Fund Corporation's
(Fund) denial of responsibility for her neck and back complaints

-667-
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'~.: . . 

I ... 

,. :. _. .:: ·, FACTS · 
r • ~•1).J ... • 

- • -~-·! ! ,I • .• _. •.r--,_ 
... ·· . .. f::t--- · .. 

, : ~ . 

, ::··t~\}1:r.·-, .. : >:t·' .'.)(;','/~:i':/: 
·_.'.' •~/.\:.~:_·~, .. :,.~I~,• .. · ,• • ••• ~i • •• ••1 r ~•:,. • :i 

•• • •.. I •1 • 

..,· 
I••, •"i- • : : ':. . . ~ . . ~ . . '• 

' . -:,: · :Tfle Board finds that the Referee;.-accurately' ·set. out. the 
·' .· facts of this_ c~se, ;1in his. Opinion' .'anc:i"· 0.ri:1er·. The , Referee I s ·._ 
· order .·is --~ttached·'•"heret6 .and, by- this/ re~e.re!1c~, ~adE;- a p~rt . 

he-re of; ·. · · · · -· · -. .: · ,; ·. · · · • · 
( ., .... 

i. . j 
B'OARD .ON .. DE NOVO REVIEW I • I 1 ' ~ 

• ; I •• ~,, ,· •, 

. . ~ .. 
•••,I • ' •• "'!:w 

•; i . . . • .... _' 1•• 

:_ \·:. , .. !.'_ :·.t ,. ,'-'l : , , ,; >~-, :t; >•' .. :,,,.,,, 
·._. ThE{-Board, after de novo reView\:·affirms"•the,'Refc~ree's; r I , • 

•·.· 

• • ... • .- • ~ • r 

.. , 

ord~r.: The· preponderance -of the· evider:ce, both. medic.:.il •anc1-':, 
-·~ay testimony, does.not.establish th'at claimant's back and 
neck problems. are related to her ·employment. While it-is 
true claimant's problems arose ·while she w·as employed by th,~ 
emplc;,yer, . no nexus has been estab.lished between her work and 
.thi~ condition. Claimant_ has . failed to· prove· her clai-r.i. 
Ther~f6re, the .Bo~rd affirms the Referee's order. 

ORDER· 

The-orde~ of fhe Referee, .dat~d- Febiuaiy. ~8, 1980, i~ 
.affirmed.· .. · - . : , .. . 

• I,· 

CLAIM NO. 941 C 24. 62 26 
. . . 

EUGENE WILL-IAMS , CLAIMANT .. 
Dbblie &:Francesconi, Claimant•·s Attys. 
Scliw~be, _ Williamson, Wyatt, Moor_e 
. & Roberts, Employer's Attys. 

pwn Motion Order 

· July- 23, ·i98~ 

. ·.,· 

6n •May. 8, 1980, claimant, by -and through his .attorney·, 
'petitioned _tr,e Board to exercise· its .own motion jurisdictioi: 
and reopen-his August 6, 1973 claim for a heart attack while 
employed by •'Green ·'J;'humb. Claimant suffered a second acute 
myocardi.al infarction on October. :31, 1979 whii.e employed by 
a second employer.. Both employers -·denied responsibilJ. t y for. 

• the second heart attack. · · · 
\. . . ~ 

On January 25, 19 80, Dr. •iierbert Griswold opine f c lain -
ant's second heart attack was rel.a~e·a to the ri.r;st heart 
attack. 

Claimant requested a l;learing on· ·both of. tpe emplcyer'·s' 
cienials. However, on May~, -1980, he withdrew both req..iest:::. 
and filed his petition·for ow·n·m~tion relief.· 

_ :Dr. Wayne Rogers, in June 1980, opined claimant•~ 
sec.ond heart attack was ·not related to th~ first. I-ie felt 
claimant's second heart attack was due to the further ,pro­
gr~ssic:m of· .. the atherosclerotic- narrowtng of c+aiinant.' ::: 

· arte!ie~. ::• -668~ 

• j •"',; • 

FACT 

• The Board finds that the Refereevaccurateiy slat'out . the
.'facts of this. case>]in his Opinion. and • Order. The , Referee' s
order 'is‘-attached-^-hereto .and, by- this.'reference, made a part
hereof: ' '" . ■ ‘

BOARD .ON ..DE NOVO REVIEW
I

' The' Board, after de novo review',; ;a f firms'' the ‘ Re feree ' s
order. .The' preponderance of the' evidence, both, medical 'and','
lay testimony, does,not.establish that claimant's back and
neck problems, are related to her 'employment. While it is
true claimant's problems arose'while she was employed by the
employer,.no nexus has been established between her work and
.this condition. Claimant, has .failed to- prove her claim.
Therefore, the ..Board affirms the Referee's order.

ORDER • ■ . . ,

The order, of the Referee, .dated- February. 2
•affirmed.- ^ ‘ ' 1980, is

CLAIM NO 941 C 24 62 26 July 23, 1980

EUGENE WILLIAM , CLAIMANT .
Doblie & Francesconi, Claimant's Attys.
 chwabe,.Williamson, Wyatt, Moore

. & Roberts, Employer's Attys.
Own Motion Order

On May.8, 1980, claimant, by and through his ,attorney,
petitioned the Board to exercise-its own motion jurisdiction
and reopen his August 6, 1973 claim for a heart attack while
employed by'Green 'Thumb. Claimant suffered a second acute
myocardial infarction on October, .31, 1979 while employed by
a second employer.- Both employers'denied responsibility for.
.-the second heart attack. .

On January 25, 1980, Dr. 'Herbert Griswold opine-;! clain-
ant's second heart attack was related to the first heart
attack. , ' ; • ...

Claimant requested a hearing on' both of, the employers'
denials. However, on May 8, -19 80, he withdrew both requestis
and filed his petition for owh'motion relief.

Dr. Wayne Rogers, in June 1980, opined claimant's
second heart attack was not related to the first. He felt
claimant's second heart attack was due to the further pro­
gression of-.the atherosclerotic narrowing of claimant:'!
arteries.- ' -668-
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0 

0 

• • ~., _, I • 

.!~ t, ~ ••••• •; •, _.~ .. h•~, •• . ' :-.. ·•· ~ - ' .. . ' 
, : ~ . ~ l - . . . . .• ~ ;-:1 .~ : ·, ' ; . ; • , 

••• •·· ;., ·- ', .. ; :. ,: .'' �• •.~; .. :- •• '· .< ~---.,:·.•~· :.~: ·. ·' ··, ... ·.. .. ~' '·t •• 

. _ , >. . · On July 14 ;_ 19 80 ,' · Gre.e~: Thurnb,',·by . an~t ~through' its 
'.J .. ·•· carrier's· attorney, 1.ndi'ca ted it felt '.-the· Board· should not 

e'xercise its 'own ·~otion j urisdI<::tion' in this case. 

The. B;ard . .'find·s it wciuid be· in:.the b<:{st· interest3 of 
all the parties if· this case were i~~~rid~d :to-the Hearings 
Division: A hearing shall be scheduled an·a the Referee,~ · 

: .. shall. decide .whether· or, not claimary.t:• s ·second myocardiai , , 
:. :.,.·infarction. is• related· to _th'e first myocardial inf arct:..on · and 
. represents a worsening of. that condition.. Upon the conclu-
; · si·on of ~he hearing, · the Referee· shall forward a· trano c.:rip"t 

of th:e proceeqi_ngs together ·with other exhibits to the 
. 1 '· •• Board. 

' .. 
IT . IS SO ORDERED·. 

~- .• LIT .... ., • 

, ; l ,_ . ,_t 

" 'I 
; ., ......... '·' 
' \ .. 
~ •• I 

WCB CASE NO. 
WCB CASE NO. 
WCB CASE. NO. 

!CAREN L. BAILEY, CLAIMANT 

78..;8610 
78~9204' 
78-10,3'23 

Don G. Swink, Claimant's Atty .. 
·schwabe, Willaimson,. Wyc1:tt, Moore 
. : & Roberts, ·Employer• s Atty. 
Request for Review-by Employer 

. ' . 
• • • I .,. • •· •• -.- • • •• • ••• .- .,._,_. ~•- ~-- _.. •• ..,._.,. • • • 

Jtily,24,·1980 

'Tri-Met/Fred S. · James & · Company seek. Board review of 
that por1:ion of the Referee's order which reversed the i:r 
denial of cla·imant' s left 'shoulder claim- and' remanded- ·the 
claim to them for acceptance and payment· of compe!1Sati.on and_ 
awarded claimant's attorney a $6QO attorney fee." . 'l'ht?y 

,.· · contehd _that claimant is left shoulder condition was ,1 compen-
·sable consequence of her· right shoulder condition and/or 

-·, - that the left shoulder condition .w~ii c¢>mper:isafrle agair,st th8 
'·:: State.Accident Insura11ce -Furid ·(Fund). as a sepa:ra.te inj\:iry.· 
,. ~-·.:. \ i, 

. : . : .FACTS· .. 

1' ' Claimant,' a 38-ye~~-:old bus driver' wit;h 'rrri-Met,_ a.lieges 
·:that c,h March ·24, 1977 ·s11e developed a· painful' right shoulder 

;: because of her ·bus driving. At. this time, the F'W1d provided 
_Wo~kers' Compensation coverage for the employer. The claim 
was accepted. Dr. J. Norris diagnosed this condition .as . 
right bicep tendinitis. Claimant was -released for· regul1ar 

· work:bn_ July .25, 19_77 by Dr. Harris.• He indi'cated that-it-
. was unknown if claimant would suffer any permanent impairment 
. as a result of this injury. The release for work at .this 

time was on a· trial basis. · f 

, Claimant returned to work on July 27 and she testkfted l 
• , I •q1•~•.f1:1UJ'I • . . _·_' _,__9h_~ __ _shqr_ tly experience_d t_he ·same·. sym_ pto_ ms _in her 'left 'shouillder. 

:... ··-- · .. : · · · · ~~-~~~~ - : 1 •• 1 ',: ·l1n~11 rwr 1 . 

) ' 
~ . ..- I • ¾< 

,I 

. ~ 

. I

o On July 1^, 19 80 ' Green'"Thunl:>V''by and'’through' its 
carrier's■attorney, indicated it felt'the Board ’should not
exercise its own motion jurisdiction in this case.

The Board'finds it would be inithe best'interests of 
all the parties if' this case were remanded .to-the Hearings
Division. A hearing shall be scheduled and the Refereer
shall decide whether or . not claimant'.'s second myocardial
infarction , is ■ related to the first myocardial infarctii-on ' and
represents a worsening of that condition,. Upon th'6 conclu­
sion of the hearing, the Referee' shall forward a transcript
of the proceedings together with other exhibits to the
Board.

IT'I  O ORDERED'

WCB CA E NO.
WCB CA E NO. 
WCB CA E NO.

78-8610
78-9204
78-10,323

July.24,•1980

O

KAREN L. BAILEY, CLAIMANT
Don G.  wink, Claimant's Atty.
 chwabe, Willaimson,. Wyatt, Moore

; & Roberts, Employer's Atty.
Request for Review by Employer

O '■

r

■tha'
Tri-Met/Fred  . James & Company seek-Board review of
portion of the Referee's order which reversed their

denial of claimant's left shoulder claim and' remanded- the
claim to them for acceptance and payment'of compensation and
awarded claimant's attorney a $600 attorney fee. . The'/
contend that claimant's left shoulder condition was a compen­
sable consequence of her'right shoulder condition and/or
that the left shoulder condition was cpmpensable against the 
 tate. Accident Insurance • Fund (Fund) as a separate injury.'

V V * . * ■ * . ,

FACT . .

• Claimant, a 38-year-old bus driver with 'Tri-Met,. a 1 leges
■'that oh March '24, 1977'she developed a' painful right shoulder
because of her bus driving. At' this time, the Fund provided
Workers' Compensation coverage for the employer. The claim
was accepted. Dr. J. Norris diagnosed this condition as
right'bicep tendinitis. Claimant was released for' regular
work ;bn_ July .25, 1977 by Dr. Harris.- He indicated that-it- 
was unknown' if claimant would suffer any permanent impairment
as a result of this injury.■ The release for work at this
time was on a trial basis. ' • *

Claimant returned' to work on July 27 and she testified!
-^she.,shortly experienced the same symptoms in her’‘lef.'4j's

-669-
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August 5, 1977, Dr. 'I'hcodorc Pasquesi 'r,::!port,,::.; tha,. 
claimant gave him a history of siradually developin9 pa.;.n in 
the region of her right shoulder. She indicated ·she ~Jd t0 
stop working on March 24, 1977 because of this pair1. He' 
noted that claimant had pain in the left shoulder oc,:,·,:-;'iorrnlly 
as well as in the right shoulder. Dr. Pasquesi diaqnosed 
claimant's conditio~ as a supraspinatus tendinitis ;r bursitis· 
with some. acromioclavicular arthritis and sliqh t SCi..[)l.i:!_o-. 

thoracic bursitis of the riqht shoulder. He felt clc:1:;_i.-1:mt' E, 
problems were probably -an occupatio~al.disease and expectc~ 
her symptoms to continue al though he felt it was reas0:1able 
she could re~ain on her prior job. 

Claimant testified the pain in both shoulders v✓ 1::,c,;encd 
and she was forced to quit driving on December 1, 1~ T .. 

Dr.' Harris, in his December 1977 report, indicat...--d sho 
had continuing pain in the right shoulder area. EMG ~cildiGs 
performed were. normal but nerve· conduction studies shr:.,wE'.;ci c-1 

very mild increase in median nerve sensory latency bil<lterally.· 
He took-claimant off work. 

Tri-Met had bee~ provided workers' co~pensation c~veraie 
by the Fund until January l, 1978 when it became self­
insured, through Fred S. James & Company. 

The claim was initially closed by a Determination 
Order, dated January 6, 1978, which awarded clairr.ant t,.::mpo,:,.,l~Y 
total disability. This order was set aside .by anothc.~ Deter­
mination Order, dated January 20, 1978, based on an ~dditional 
medical report from Dr. Harris. 

Dr. Harris, on February 22, 1978, reported that h2 
released claimant for ~egular work as of February 27, 1978 
and fo·und her.condition medically stationary as o:f Fc·nr.uar\' 
22, 1978. He felt that claimant would have no perrnanc~c 
impairment as a result of this injury. 

The cla-irn was again closed on April 11, 1978 by a 
Determination Order which awarded cla.imant ter,,por.::iry total 
disability from.March 25, 1977 through July 24, 1977, less 
time worked, and further from December 1, 19 77 throuc;h 
February 26, 1978, less time worked. . 

Dr. Harris, on August 15, 1978, reported that clai~ant 
had complaints in both the left and right shoulders. He 
felt that claimant's condition had worsened somewhat since 
her clai~ had been closed and thdt she was DOW compl2i~ing 
of pain in both shpulo.ers. He felt that it was questionablE:! 
how much· longer claimant would be able to, continue to ,-1ri ve 

.buses and that if her symptoms persisted she would probably 
have to change occupations. 

-670-

On August 5, 1977, Dr. Thnodore Pasquesi reportu.. thai.
claimant gave him a history of cjradualiy developing oaj.n iii
the region of her right shoulder.  he indicated she to
stop working on March  4 , 1977 because of this pain. iie
noted that claimant had pain in the .left shoulder oo.v.s'ionally
as well as in the right shoulder. Dr. Pasquesi diagnosed
claimant's condition as a supraspinatus tendinitis or bursitis
with some . acromioclavicular arthritis and slight scapi.ilo-
thoracic bursitis of the right shoulder. He felt clai-rumt's
problems were probably an occupational,disease and expected
her symptoms to continue although he felt it was reasonable
she could remain on her prior job.

#

Claimant testified the pain in both shoulders v;c,;:senod
and she was forced to quit driving on December 1, 197',.

Dr. Harris, in his December 1977 report, indicared she
had continuing pain in the right shoulder area. EMG sivudies
performed were, normal but nerve' conduction studies siiowed a
very mild increase in median nerve sensory latency bilaterally
He took•claimant off work.

Tri-Met had been provided workers' compensation c.everage
by the Fund until January 1, 1978 when it became self-
insured, through Fred  . James & Company.

The claim was initially closed by a Determination
Order, dated January 6, 197 8, which awarded claim.ant. temporary
total disability. This order was sot aside.by anothci* I'Jetcr-
mination Order, dated January 20, 1978, based on an additional
medical report from Dr. Harris.

Dr. Harris, on February 22, 1978, reported rhat he
released claimant for -regular work as of February 27, 1978
and found her, condition medically stationary as of February
22 , 1978. He felt that claimant would have no permanent:
impairment as a result of this injury.

The claim was again closed on April 11, 1978 by a
Determination Order which awarded claimant teraporary total
disability from'March 25, 1977 through July 24, 1977, less
time worked, and further from December 1, 1977 through
February 26, 1978, less time worked.

Dr. Harris, on August 15, 1978, reported that claimant: 
had complaints in both the left and right shoulders. He
felt that claimant's condition had worsened somewhat since
her claim had been closed and that she was now complaining
of pain in both shoulders. He felt that it was questionable
how much- longer claimant would be able to^continue to drive
buses and that if her symptoms persisted she would probably
have to change occupations.

-670-



        
         

        
        

        
          

       
           
         

          
         
           
     

          
        

          
       

 

           
         
         

         
          

        
        
         

       

       
      

        
     

         
           
   

          
     

        
            

           
         
          
          

        
          

         
         

          
         

On September .6, 1978, Dr. Harris ·reported that c1.c1:i.mant 
had ceased working as a bus driver;:due to persistent ?ain 
in both shoulders. He -felt that · cla i:nan t · would be rec; L1ired 
to ·change occupations and.could ~erform work which di~- not 
require working over her head,· occasio.nal lifting with more· 
than 35 pounds or repetitive lifting for more than -10 ·pounds. 

On September 14, 1978,· the Fund denied claimant's cla~m 
for her left shoulder condition.· This is based ·on the fact 
that the original claim was made 6n- · the right shoulder 
condition only and that there had been. rio aggravation of . 
that condition. It was.suggeste~· that claimant-file u claim 
with Fred S.James &. Company for benefits· and medical payments· 
for treatment .of the lefi shoulder. 

-On September 27, 1978, Dr. Harris reported that he felt 
that responsibility for claimant's condition could be divided 
between the Fund and Fred S. James & Company. He opined 
that claimant's condition was medically stati6nary and 
recommended vocational-rehabilitation. 

On October 5, 1978, claimant ·filed a claim for her left. 
shoulder condition with the Fred S. James & Comp2.ny. On 
November 17, 1978, -Fred s. James & Company denied responsi­
bility· for claimant's left shoulder condition. It was their 
position that the left. shoulder condition wo.s the 1~es ult of 
the right shoulder injury which 1 had been accepted by the 
Fund. It contended that because claimant protected the 
right shoulder due to the March 1977 injury, she overused 
the left shoulder, · resulting in her current problems. 

A Second Determination Order, dated November 29, 1978, 
awarded claimant additional temporary total disability 
compensation and compensation equal to 48° for 15% unscheduled 
disability for her right sho~lder injury. 

On January 2, 1979, claimant was released for part-time 
work. She was released for full-time work as of January 23, 
1979 by Dr. Harris. 

On January 31, 1979, a .307 order was issued designating 
the Fund as the paying agent. 

Dr. Pasquesi, in Apri 1 1979, reported claimant ccintinue:cl 
to complain of pain in the region of the anterior aspect of 
the-right shoulder, the top of the.shoulder and the Lacko:: 
the shoulder. She· indic.ated this. varied from dily tc ci,:1y. 
This pain was increased with_ motion such as turning the 
wheel of the bus, raising her arm above shouldE:r level, 
grasping, reaching and pulling. The.diagnosis was persistent 
tendinitis of the region of the right shoulder. He fE.il t. 
that claimant's condition would continue and she wouLd 
eventually pr.obably have to stop driving a bus. Clai ... unt 
was medically stati9nary and her impairment, on the basis of 
~!'l~<;m~.S: -~g~erate pain, was equal ·to 10 % of th~ upper_ ex~r_err.i. ty. 
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On  eptember , 6, 1978,.Dr. Harris reported that-claimant

had ceased working as a,bus driver;-due to persistent oain
in both shoulders. He -felt that,'claimant would be required
to 'change occupations and could perform work which'.did-not
require working over her headoccasional lifting with more’,
than 35 pounds or repetitive lifting for more than -10 -pounds.

On  eptember 14, 1978,• the’Fund denied claimant's claim'
for her left shoulder condition. This is based on the tact
that the original claim was made On- the right shoulder
condition only and that there:had been no aggravation of •
that condition. It was-.suggested' that claimant' file a claim,
with Fred  . James & Conip.any' for benefits, and medical payments-
for treatment of the left shoulder.

On  eptember 27, 1978, Dr. Harris reported that he felt
that responsibility for claimant's condition could be divided
between the Fund and Fred  . James & Company. He,opined
that claimant’s condition was medically stationary and
recommended vocational.rehabilitation.

m

m

On October 5, 1978, claimant filed a claim for her left'
shoulder condition with the Fred  . James & Company. On 
November 17, 1978, -Fred  . James & Company denied responsi­
bility for claimant's left -shoulder condition. It was their
position that the left.shoulder condition was the .result of
the right shoulder injury-which' had been accepted by the 
Fund. It contended that because claimant protected the
right shoulder due to the-March 1977 injury, she overused
the left shoulder, resulting in her current problems.

A  econd Determination Order, dated November 29, 1976,
awarded claimant additional temporary total disability
compensation and compensation-equal to 4'8° for 15% unscheduled
disability for her right sho-iilder injury.

On January 2, 1979, claimant was released for part-time
work.  he was released for full-time work as of January 23,
1979 by Dr. Harris.

On January 31, 1979, a ,.307 order was issued designating
the Fund as the paying agent.

Dr. Pasquesi, in April 1979, reported claimant cc'ntinuod
to complain of pain in the re.gion of the anterior aspect of
the-right shoulder, the top of the .shoulder and the back of
the shoulder.  he' indicated this, varied .from day to day.
This pain was increased with motion such as turning the
wheel of the bus, raising her arm above shoulde:r level,
grasping, reaching and pulling. The diagnosis was persistent
tendinitis of the region of the right shoulder. He felt,
that claimant's condition would continue and she wou i.d
eventually probably have to stop driving a bus. Clai..;ant
was medically stationary and her impairment, on the basis of
chronic moderate pain, was equal to 10% of the upper extremity.
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A Determin~tion Order, da~ed M~y is,· 1979, awarded 
.claimant· additional temporary total disabi 1 i ty compcr,:;.:~tion 
and compensation equal to 32 ° for 10 1~ unscheduled c:is.--:.bfli ty 
for her ,right shoulder .injury. 'rhc pe.r-iod of the-. tc;,.f.Jc:irary 
total disability con1p0nsa tion was corrected by ar.oU-.c·:i: 
Determiri"'ation Order of L:.he sar.-1e date. 

Claimant.testified that she felt that because of ~er 
right shoulder injury she used her left arm rno;.::8 w:ii:i.c; 
driving the bus. She felt this produced the c:ondit:ic,·: in .the 

··left shoulder. She stated the left shoulder probleis began 
in.July 1977 and. that she reported this to Dr. Harris, who 
_apparently made no notes of. i't. 

The ·Referee concluded claimant: was probal:.J.y corr<:.!ct ir: 

her belief that the need to use. th0 left arm more \•:11°i.: ~:i· 

driving the bus to favor her right shonlder procuced che 
tondition in the left shoulder. It was noted that neither 
the Fund or Fred S. James & Company denied tha.t cL:tir.1 :.or 
the left shoulder was compensable. 'I'he Rcf:er~~e fcj_r: ::.:·,at 
the issue before him on wh0ther the left shouleter r,n)bj_err, 
·resulted as a compensable consequence or the c:r.i~i.i.,-;a:L rig:-,c 
shoulder: injury or condition was the res pons ib"ili ty c,f Fred 
S. James & Company under "the last injurious cx::1us \lr•c:::" ·rule. 
The Referee found, after applying the "last injuriocs exposure 
rule" that the left shoulder condition was 1:he respoi~sibility 
of Fred S. James & Company. •rhere !:ore, the Referee ·ni-.1er·sed 
that denial and remanded the claim to it for acceptance and 
payment of compensation. 

BOARD ON DE NOVO REvn;~ 

Claimant testified th~t her left shoulder began· to be 
painful in July 1977. She indicated she felt that she 
developed trouble in the left shoulder because she c::>mi:)ensated 

for her right shoulder injury. Sh:: sciid that when sh0 .left. 
work in December 1977 :it wa.s bec,1us0 of the· condition Cif. , 
both her left and right shoulder. Dr.. Pasqucsi rcpo1:::,:·:i ·in 
August 1977 that claimant reported she had occasion,:1~ trouble. 
with her left shoulder .:1s well as trouble with he1: ric;i":t -
shoulder. The Board, nfter reviewinq all £he e~idance, · 

-6oncludes that the left shoulder problem resul~s as~ compen­
sable consequence of claimant's original right shotilc;::::r _ 
injury. Therefore, the Bo?rd would reverse the Re[E::~8-8' s 
order and order the cloim be remanded to the Fund fC!' accept­
ance and payment of compensc:.tion and ordC:?red that t:·1r::: Fund 
reimburse Fred S. James & Company for .:i.ny payments rnc:<.0 
purs ua1-. t to the Referee's order. 
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A Determination Order, dated May 25,’ 1.979 , awarded
claimant additional temporary total disability compcn::acion
and compensation equal to 32° fror 10’^. unscheduled disability
for her ricjht shoulder in j ury. The period of the-, tctijorary
total disability compensation was corrected by another
Determination Order of the same date.

Claimant testified that she felt that because of her
right shoulder injury she used her left arm more while
driving the bus.  he felt this produced the condition in the

■'left shoulder.  he stated the left shoulder nrobler.ir-. began
in, July 1977 and. that she reported this to Dr. Harris, who
.apparently made no notes of it.

The 'Referee concluded claimant was probabJ.y correct in
her belief that the need to use. the left arm more whi.:c-
driving the bus to favor her right shoulder produced che
condition in the left shoulder. It was noted than neither
the Fund or Fred  . James .s, Company denied that c].aim .for
the left shoulder was compensable. The Referee feir ti'iat
the issue before him on whether the left shoulder prociem
■resulted as a compensable consequence of the original righu
shoulder injury or condition was the responsibility of: Fred
 . James & Company under "the last injurious exposure" rule.
The Refe.ree found, after cipplying the "last injurious exposure
rule" that the left shoulder condition was the respoi'.sibility
of Fred  . James & Company. Therefore, the Referee 'rciversed
that denial and remanded the claim to it for acceptance and
payment of compensation.

BOARD ON DE NOVO REVIEW . ■ .

Claimant testified that her left shoulder began' to be
painful in July 1977.  he indicated she felt that she
developed trouble in the left shoulder because she coiripensated

for her right shoulder injury.  he said that wberi she .IgI 
work in December 1977 it was because of the condit.ion c-f .
both her left and right shoulder. Dr. Pasquesi rcpoi: ten in
August 1977 that claimant reported she had occasionai trouble,
with her left shoulder as well as trouble with her r.i.crht -
shoulder. The Board, after reviewing all the evidence,
■concludes that the left shoulder problem results as a compen­
sable consequence of claimant's original right shoulcer -
injury. Therefore, the Board would reverse the Referee's
order and order the claim be remanded to the Fund fc:' accept­
ance and payment of compensation and ordered that tae Fund
reimburse Fred  . James & Company for any payments inac.e
pursuant to the Referee's order.

#
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That portion of the Referee '.s order which set asi:'Je tr,e 
denial of· Fred S. James & ·Company, remanded. the clairn i~o 
Tri-Met and affirmed the denial of the itate Accident ~nsur­
ance Fund is reversed. 

The denial of Fred S .- James & Company issued November 
17, 197~ is reinstated and ~tfirmed. 

The denial of the State Accident Insurance Fund, ~ssued 
September 14, 1978, is reversed.· The claim is remanded to 
it for acceptance and the payment of comp~nsation and other 
benefits pursuant to law and until closed pursuant to ORS 
656.268. 

It is further ordered that the Fund reimburse Fred s. 
James & Company for al-1 sums that it expended on this claim 
:pursua·nt to the Referee's order. 

The $600 attorney fee ordered by the Referee to be,~aid 
·by Fred s. James & Company ori behalf .of Tri-Met shall be · 
paid by· the State Accident Insurance Fund. · 

·The remainder of the Referee 1 s order 1s affirmed. 
- :·- -·---· • �� 

; . . 
.. • 

WCB CASE NO. A 779323 

C.E. BREWSTER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

. . . 

July 24, 1980. 

·Claimant sustained a compensable injury to his right .atrn 
on rebruary 5, 1960. The claim was accepted an~ first ~losed 
by an order, dated May 25, 1965, an~ his aggravation rights 
have expired. 

On January 3, 1980, Dr. Richard Hopkins indicate,: i:.hat 
claimant had been stacking empty pallets about two weeks pre7 
vious and has had pain in his right arm ever since. The doc­
tor Is impression was-that of a neuritis _of the transplante~ · 
ulnar·nerve. Claimant was treated with medication at first 
bu:e his arm continued to have pain ·and a transcutaneou.3. stim­
ulator was tried. It gave him almost complete relief from 
pain and he was getting along very well. On May 29, 19 80, .)r. 
Hopkins indicated that claimant ha-d a recurrence of his ulnar 
neu:ri tis about three weeks previous to that after. li ft.'-ng sume 
watermelons •. The pain was so acute that he had been ..:, ff work 
since then, with relief trom the stimulator only if he didn 1 t 
use it too much. In June, Dr. Hopkins reported that claimant's 
condition 'had not ~~pro_ved at all. 
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ORDER

That portion of the RefereeVs order which set asi.:^e the
denial of Fred  . James & Company, remanded the claim c.o
Tri-Met and affirmed the denial of the  tate Accidenc Insur­
ance Fund is reversed.

The denial of Fred  . James & Company issued November
17, 1978 is reinstated and affirmed.

The denial of the  tate Accident Insurance Fund, issued
 eptember 14, 1978, is reversed.' The claim is remanded to
it for acceptance and the payment of compensation and other
benefits pursuant to law and until closed pursuant to OR  
656.268.

It is further ordered that the Fund reimburse Fred  .
James & Company for al-1 sums that it expended on this claim
pursuant to the Referee's order.

The $600 attorney fee ordered by the Referee to be.'paid
•by Fred  . James & Company on behalf.of Tri-Met shall be
paid by the  tate Accident Insurance Fund.

The remainder of the Referee's order is affirmed.

WCB CA E NO. A 779323 July 24, 1980

C.E. BREW TER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

•Claimant sustained a compensable injury to his right .arm
on February 5, 1960. The claim was accepted and first 'closed
by an order, dated May 25, 1965, an'd his aggravation rights
have expired.

On January 3, 1980, Dr. Richard Hopkins indicated char
claimant had been stacking empty pallets about two weeks pre­
vious and has had pain in his right arm ever since. The doc­
tor's impression was that of a neuritis of the transplanted
ulnar' nerve. Claimant was treated with medication at first
but‘ his arm continued to have pain and a transcutaneous . stim­
ulator was tried. It gave him almost complete relief from
pain and he was getting along very well. On May 29, 1980, Jr.
Hopkins indicated that claimant had a recurrence of his ulnar
neuritis about three weeks previous to that after.lifting some
watermelons. . The pain was so acute that he had been off work
since then, with relief from the stimulator only if he didn't
use it too much. In June, Dr. Hopkins reported that claimant's
condition had not improved at all.
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On July 11, 1980, the State' Acci·der:t Insu:i.~ance_ :·'ur.c~ 

Corporation· ·advised the Board thc1t· it would not opr-,osc a,, ,_,'v::~ ,Q 
Notion Order reopeninc; claimant's· claim for tir.1e los :=; -.-,hich 
started in early Hay 19 80 as a rcsu:.. t of the •,mter,;'\G :c.or, l:i :· i:.ir,,] 
incident·. 

The Board, after thorolHJh con~ider 9 tion of the cvi.denc2, 
concludes that claimant's clairr. should be reopened as <>f the 
date.he became temporarily disableci as. a result o1 lif~ing 
watermelons in early Mu.y 1980 o.nd t::ntil closed pursuar.,.- to the 
provisions of ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 78-6855 

MARIA FRANCO, CLAIMANT 
January Roeschlaub, Claimant's Atty. 
Noreen K. Saltveit, Employer's Atty. 
Request for Review by Claimani 
Cross-appeal by Employer 

July 24, 1980 

Claimant and the employer seeks Board revi~w of th&t 
portion of the Referee's order which.grai1tcd' her an· iJWil;"C of 
compensation equal to 96° for 30% un~·cheduled dis~bili·~y for 
her back injury in lieu of a 11 pr·evious awards. C la.i1c1:-, t -
contends the award of unscheduled disability· does not ,.r~equatcly 
compensate her for her loss of wage earr,in~i capaci t~., she 
suffered as a result of this injJry. 'l'.he employe:,:--can·.~.er 
contends the Referee's award for permanent partial disa0ili~y 
is excessive. 

FACTS . 

On Aucrust 17, 1977; claimant,.a.47-vear-olo food ;>roces.0.1: 
inspector ~ith G8neial Foods Corporation: suffered ~n i~jury 
to her back and neck when she slipped and fell on a we~ 
floor. She sought treatment from Dr. Roger Popp, a chi~o­
practor, who diagnosed her injury as an·acute ce~vical 
thoracic lumbar sprain/strain. 

Dr. Jerry Becker, in November 1977, examihed claiFrint 
and noted that she was unable to speak English. Thr6Jg~ an 
interpreter she denied any prior histciry of neck, ~ai~~. lo~ 
back or leg pain·. Dr. Beck er _fe::. t claimant di o ha vc a 
proble1;.1 with her neck and µossibly low back; but Focnc :10 

neurological deficits. i1e felt u--..at claimant 6ic1. have ,nodc,~.~tcl~, 
severe functional overlay. 

-674-
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On July 11 , 19 80, the  tat:e^ Accidei':t Insurance, June
Corporation-'.advised the Board that' it would not oppose an Ov/n
Motion Order reopening claimant:'s' claiin for time loss -which
started in early May 1980 as a result of the waterme^Lon li f ring
incident.

O

The Board, after thorough consideration of the evidence,
concludes that claimant’s claim should be reopened as of the 
date he became temporarily disabled as- a result of li coincj
watermelons in early May 1980 and until closed pursuar.;: to the
provisions of OR 656.278.

IT I  O ORDERED.

WCB CA E NO. 78-6855 July 24, 1980

MARIA FRANCO, CLAIMANT
January Roeschlaub, Claimant's Atty,
Noreen K.  altveit, Employer's Atty.
Request for Review by Claimant
Cross-appeal by Employer

Claimant and the employer seeks Board review of that
portion of the Referee's order -which • granted' her an' av/ard of
compensation equal to 96° for 30% unscheduled disability for
her back injury in lieu of all previous awards, Claiimmt
contends the award of unscheduled disability does not acequately
compensate her for her loss of wage earning capacity sh(?
suffered as a result of this injury. The employer-car-.-.-ier
contends the Referee's award for permanent partial disaoility
is excessive.

FACT 

On August 17, 1977^ claimant,.a,47-year-old food proces.or
inspector with General Foods Corporation, suffered an injury
to her back and neck when she slipped and fell on a wet
floor.  he sought treatment from Dr. Roger Popp, a chi-iTo-
practor, who diagnosed her injury as, an'acute cervical
thoracic lumbar sprain/strain.

Dr. Jerry Becker, in Novem.ber 1977, examined claimant
and noted that she was unable to speak English. Thrb-jgh an
interpreter she denied any prior history of neck, waisu, Io'a
back or leg pain. Dr. Becker felt claimant did have a
problem with her neck and possibly low back-/ but found no 
neurological deficits. He felt that claimant did have moder.-tcly
severe functional overlay. G
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Dr. James Mason, in Dece:nber 1977, examined clai.1,·dnt u"t: 
the Disability Prevention Center. Claimant, through t,:n 
interpreter, complained of pain in the low back, neck, 
intermittent right arm and right leg pain, numbness in the 
low back and right leg which was intermittent, intermittent 
cramps in the right leg, intermittent cramps and nurntness. in 
the right arm and headaches. Claimant indicated that she 

· was unable to do anything. She indicated that sitting longe~ 
than 10 to 15 minutes aggravated her pain as weil as standing 
.longer than 20 minutes. Claimant reported she had no formal 
·education. She stated she had worked in a carinery as an· 
inspector for approximately three years, had previously. 
~perated a sewing machine, and worked in a tree nursery. 
Dr. Mason diagnosed a strain of the cervical dorsal a~d 
lumbosacral spine, which resulted in claimant havins an 
undetermined degree of residua·l disability, which he rated 
as probably not over mild, if·any; organically. He found no 
evidence of nerve root compression involving the cervical or 
lumbosacral spine. Dr. Mason did find marked emotional" · 
overlay. He indicated that claimant presented a clinical'" 
picture of complete, right body hysterical neurosis and that 

' the neurosis totally prevented objective evaluation of her 
physical status. Dr. Oda Kent, a psychologist and vocational 
team chainnan, reported that it was the consensus of t rie · 
vocational team 0laimant ~id possess a vocationa~ hand~~ap 
due to her physical limitations ind that she should not• 
return to work in an occupation in which she had previous 
experience and/or training due to the possibility of a~ 
exacerbation of her physical symptoms. Claimant was ~eferred 
to the Vocational Rehabilitation Division for assist8nce. 
Dr. Mason, in January 1978, indicated that as long as claim~nt's 
emotional condition·remained as it, was at that time, claimant 
would be 11 apparently 11 limited to sedentary work. Dr. Kent 
reRorted that claimant had not attended any formal school, 
but that she could read and write Spanish on a limited 
basis. Dr. Kent felt claimant was quite depressed. It was 
felt that once claimant's emotional problems were resolved 
she would be a good candidate for rehabilitation. 

Claimant was referred to the Vocational Rehabilitation 
Division for assistance in January 1978. Claimant ~~s found 
ineligible for their services on March 20, 1978 becau~2 it 
was.felt her handicap was too severe. 

In April .1978, Dr. Becker reported that he was··not. 
claimant's treating physician and had only seen her·once. 
After reviewing the ·reports from.the Callahan Center he 
indicated it did not appear that there was, significa~t 
change ·in claimant's condition and that one .couia assume 
that clai.mant's condition was medically stationary. 
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Dr. James Mason, in December 1977', examined claii^'ant at
the Disability Prevention Center. Claimant, through an
interpreter, complained of pain in the lov; back, neck,
intermittent right arm and right leg pain, numbness in the
low back and right leg which was intermittent, intermittent
cramps in the right leg, intermittent cramps and-numbness. in
the right arm and headaches. , Claimant indicated that she
was unable to do anything.  he indicated that sitting longer
than 10 to 15 minutes aggravated her pain as well as standing
.longer than 20 minutes. Claimant reported she had no formal
education.  he stated she had worked in a cannery as an
inspector for approximately three years, had previously
'operated a sewing machine, and worked in a tree nursery. •
Dr. Mason diagnosed a strain of the cervical dorsal and
lumbosacral spine, which resulted in claimant having an
undetermined degree of residual disability, which he rated
as probably not over mild, if-any, organically. He found no 
evidence of nerve root compression involving the cervical or
lumbosacral spine. Dr. Mason did find marked emotional
overlay. He indicated that claimant presented a clinical'
picture of complete, right body hysterical neurosis and that
the neurosis totally prevented objective evaluation of her
physical status. Dr. Oda Kent, a psychologist and.vocational
team chairman, reported that it was the consensus of the'
vocational team claimant did possess a vocational handicap
due to her phy.sical limitations and that she should not-
return to work in an occupation in which she had previous
experience and/or training due to the possibility of an
exacerbation- of her physical symptoms. Claimant was referred
to the Vocational Rehabilitation Division for assistance.
Dr. Mason, in January 19 78, indicated that as long as claimiint's
emotional condition ■ remained as it, was at that time, claimant
would be "apparently" limited to sedentary work. Dr. Kent
reported that claimant had not attended any formal school,
but that she could read and write  panish on a limited
basis. Dr. Kent felt claimant was quite depressed. It was
felt that once claimant's emotional problems were resolved
she would be a good candidate for rehabilitation. :

Claimant was referred to the Vocational Rehabilitation
Division for assistance in January 1978. Claimant was found
ineligible for their services on March 20 , 1978 because, it
was.felt her handicap was too severe. ;

In April -1978, Dr. Becker reported that he was not
claimant's treating physician and had only seen her’once.
After reviewing the reports from the Callahan Center he
indicated it did not appear that there was^ significant
change in claimant's condition and that one .could assume .
that claimant's condition was medically stationary.
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The claim was initially closed Gi i.Deter~in~t~6n 
Order, da.ted ll.ugust 17, 1978, which awarded cJ.aim.::inl: t:cmpo1~,.:.ry 
total disability compensation and co~pe~satio~ equnl tG 32° · 

. for 10%. unsch~duled disability for her bc1ck irrjury. Subse-
quently,· additional evidence was rE!cei ved by the Ev,:i ld:,tior. 
Division and a Second Determination Order was i.ssued ();·; 
September 18·, 1978 which affirmed the prior order-. . \' . 

On August 31, 1978, this emplciyer indicated that~ job 
was available for clai.man t as a belt inspector. Dr. 1~.,::;cke1~, 
in 'December 1978, indicatGd that this job descr.·ipd.or, ·,·-',,ts -
within claimant's capabi.lity, althou~1h she rr.irJht e:-:pc,··;_121ice 
some discomfort in performing it. l-ie ·f0lt this wou.ld :Jc an 
.excellent vocaticinal choice for claimant. 

In September 1978, claimant was r·efen~ec"l to the: 1·•J 1)tiva­
tion Rehabilitation Consultants for assista:1ce in d,-)t:.~~nnininq 
an appropriate vocational goal. The rehabi!ication consulta~t, 

· after inte:cview:i.ng claimant, felt th~it her complair.L; ol: 
continued pilin and discomfort ivc re r,ot as CJ cea t as she mc1dc 
them out to be. It was felt: that claime.nt J-:.a.d a stron,;; 
emotional and functional over L.1:y crnd that she shouJ.c~. b,2 
employed•in the area in which she r-esideci.. It. was:·fr~lt she 
would benefit from on- the- job trainin9 with a Spanis:1 ,:;peak i,,s 
instructor or supervisor and _b1C1t she ·coulc··not fl~:-1ctJ.c:,n in 
any type of formal training or schoo~ing.- · 

Dr. Becker, in October_ 19 7 8, rcpor tee. t:1at c L:t.1;1,an'.:., 
through an interpreter, complc:iined of continuin9 pain. i.:1 he:: 
neck, low back, and described her neck pain as bei;19 constant 
and spreading the whole posterior of the neck. She in~icated 
she had some radiation from the should.er into the an, :.1rea. 

-· Dr. Becker felt that claimant had a cervical 1 umbosacr.,11 
pain of a questionable degree, which was not severe, ~ith rio 
localizing findings sugqestive of a herniated intervct:0!lnal 
disc disease. He felt that claimant had severe funci~iunal 
overlay with apparent conversion bys teria and rnodc-r.;1 tci ·:.y 
severe ob'csity.- He recommended that c:Jeiimant lose :_;nn,(: 

· weight and return to work. 

In January 1979, the rehabi.litation consultaEt 1:o!;orted 
that claimant, in her opinion, was capable of peiformi:·1q (:·:he 
job offered by the employer. It was fa~t that clnima~t· 
needed no additional training to make her employable. The 
belt inspector jot. was the lightest f01~m of ernploymen.~ that_ 
this employer had for claimant. 

In February 19 79, the employer advised i"c:.s c~!1_-ri.c0 ;_­

claimant was not workinci at. that tin,c. They inch ca t,2(: U·,c1 t 
they ,-1ould cont.::i.ct claimzint'. when there was so,ncthinc; :t,:a.i_lab~.c 
in her line of seniority that was within her capabil :ties -
and limitations. 
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The claim was initially closed by a ■Determinatiori
Order, dated August 17, 1978, which awarded claimant-: licmporary
total disability compensation and compensation equal to 32°

, for 10% . unscheduled disability fror her back injury.  ubse­
quently/ additional evidence was received by the il’valurtion
Division and a  econd Determination Order was issued or.
 eptember 18', 1978 which affirmed the prior order.

On August 31, 1978, this employer indicated that a job
was available for claimant as a belt inspector. Dr. Docker,
in 'December 1978 , indicated that this job descript.i.oi-, 'ras
within claimant's capability, although she mirjht e:-:pe rience
some discomfort in performing it. He felt this would be an 
excellent vocational choice for claimant.

In  eptember 1978, claimant was referred to the Motiva­
tion Rehabilitation Consultants for assistance in deterinining
an appropriate vocational goal. The rehabilitation consultanc,
after interviewing claimant, felt that her complaints of
continued pain and discom.fort were not as great as she mace
them out to be. It was felt that claiiriant had a strong
emotional and functional overlay and that she should be 
employed in the area in which she resided. It was,felt she
would benefit from on-the-job training with a  panish speaking
instrucror or supervisor and ,that siie 'could-'not function in
any type of formal training or schooling. .

Dr. Becker, in October 1978, repoi:'ted that cliJiirant, ■
through an interpreter, complained of continuing pain,in her
neck, low back, and described her ne.ck pain as being constant
and spreading the whole posterior of the .neck.  he indicated
she had some radiation from the shoulder into the arm area.
Dr. Becker felt that claimant had a cervical lumbosacral
pain of a questionable degree, which was not severe, with ho
localizing findings suggestive of a herniated intervero^bral
disc disease. He felt that claimant had severe functional
overlay with apparent conversion hysteria and moderately
severe obesity.- He recommended that cJaimant lose uouk.;
weight and return to work.

%

,; In January 1979, the rehabilitation consultant reported ‘
that claimant, in her opinion, was capable of perforni.i.:Kj the
job offered by the employer. It was fait that claimant
needed no additional training to make her employable. The
belt inspector job was the lightest form of employment that
this employer had for claimant.

In February 1979, the employer advised its carrier
claimant was not working at', that time. They indicated that
they would contact claimant' when there was something- ;u/ailable
in her line o,f seniority that was within her capabi1tiss
and limitations.
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April 1979, Dr .. Dudley· Bright reported h~ fell 
claimant appeared to have degenerativ~ osteoarthritis of the 
cervical· spine and spurring and:~sc:lerosis at multiple..: ~.e.veJ.:.:; 
of the lurrbosacral spine. He.felt that claimant's problems 
were mainly related to arthritis and not to her accidc~t of 

. August 1977. He felt it was ·possible that thE: accidc:lnt 
· aggravated her arthritis, but at that time the disability 

-was related to ·the degenerative ·arthritis of the cervical 
·and lumbosacral spine. He did not find any reason why 
_claimant co_uld not return to 'her previous job and that the 

, claim could be closed. He-found she had.no residual damage 
; ·· 'or permanent deformity. ~econdary. to her· work-connected.• 

injury. · 

l Dr. Bright was deposed .. In his.deposition he s"tated 
that claimant's injury prevented her from returning to her 
previous forms of employment.. He.felt she was unable to. ·ao 
work which iequir~d sitting, .standing, or walking for any 
length of time. He limited her sitting ability to appro~i­
mately 30 to 40 minutes .. He felt she could lift only 10 to 

· ·· · 15 pounds.· He opined that claimant's in'j ury aggravated the 
,· ,· osteoarthritis condition and· may have also "precipi t2.ted the 

pain chronicity the patient-now has". He felt it was•dif-ficult 
to .say what type of employment claimant could perform. 

Claimant testified she could not stand for.long periods 
of time. She~indicated she: i~ un~ble fo perfoim much oi:her· 
housework and had to be assisted by her children. · ·she ; · 
indicated she is unable to· lift anything from-the floor.and 
is able only to lift light objects from a table. She stated 
that ·her back gives her trouble constantly and she c:.:irrently 
uses a considerable amount of medication for her back condition. 
According to claimant, she.would like to go back to cannery 
wo"rk if she was able to do so. She stated that she has 
inquired about a nursery job, but feels that her limi~ations 
in her back prevent her from perfonning this job . 

. The Referee found that, considering all the evidence, 
claimant had lost approximately 30% wage earning ~apacity 
and, therefore, granted her an award of compensation.equal 
to that amoun~. The Refere_e, found the carrier's delay in 

I -

the ·payment - of temporary total disabil~ty was unreasonc1ble. 
The Determination Order had awarded tempora_ry tota·1 disab.i, li ty 
from August 18·, 1977 through.August B, 1978. cia.im;:mt•s· · , 
attorney, on August 17, 1978, h~d advi~ed the carrier that 
cla;imant had been disabled since May 24, 19 78 and was sti1l 
disabled. The carrier, on November 10, 19 7 8, pa_id claimant 
the tempor~ry_ total disabil~ty for the period fr6m May_25, 
1978 through August 8, 1978. The Referee found the manner 

I 

of_ payment in this case · required that he· assess a penalty. 
and attorney fee. Therefore, he awarded a penalty of 25% of 
the amount of temporary total disability and a $300 ,-ittorney• 
fee for the fai l·ure to pay the temporary total disabi 1.::. ty 
properly. 
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In April 1979 , Dr. .Dudley' Bright reported he felt
claimant appeared to have degenerative, osteoarthritis of the
cervical' spine and spurring andi'sclerosis at multiple levels
of the lumbosacral spine. He felt that claimant's problems
were mainly related to arthritis and not to her accident of
.August 1977. He felt it v;as possible that the accident
aggravated her arthritis, but at that time the disability
was related to the degenerative arthritis of the cervical

. and lumbosacral spine. He did not find .any reason why
., claimant could not return to ‘her previous job and that the

i.. .claim could be closed. He-found, she.had.no residual damage
or permanent deformity, secondary , to her ■ work-connected ••
injury.

, Dr. Bright was deposed. ■ In his deposition he stated
that claimant's injury prevented her from returning to her

• previous forms of employment-.. He felt she was unable to do
work which required sitting,. standing, or walking for any
length of time. He lim.ited her sitting ability to approxi­
mately 30 to 40 minutes. • He felt she could lift only 10 to

‘■■‘15 pounds. He opined that claimant's in'jury aggravated the
/ osteoarthritis condition and' may have also "precipitated the

pain chronicity the patient•now has". He felt it was'difficult
to .say what type of employment claimant could perform.

Claimant testified she could.not stand for.long periods
■ of time.  he" indicated she' is unable to perform much of. her’
« ■ housework and had to be assisted by her children. ' ' he

indicated she is unable to lift anything from-the floor.and
is able only to lift light objects from a table.  he stated

• that her back gives her trouble constantly and she currently
■ uses a considerable amount of medication for her back condition.
According to claimant, she. would like to go back to cannery
work if she was able to do so.  he stated that she has
inquired about a nursery job, but feels that her limitations
in heir back prevent her from performing this job.

The Referee found that, considering all the evidence,
claimant had lost approximately 30% wage earning capacity .

' and, therefore-, granted her an award of compensation ,equal
to that amount. The Refere.e, found the carrier's, delay in
-the payment of temporary total disability was unreasonable.
The Determination Order had awarded tempora.ry total disability
from August 18-, 1977 through .August 8 ,. 1978. Claiman f' s'

I-, attorney, on August 17, 1978, had advised the carrier that
claimant had been disabled since May 24, 1978 and was still
disabled. The carrier, on November 10, 1978, paid claimant

■ the tempor.ary total disability for the period from May 25,
1978 through August 8, 1978. The Referee found the manner
of, payment in this case required that he assess a penalty

• and attorney fee. Therefore, he awarded a penalty of 25% of
the amount of temporary total disability and a $300 attorney-
fee for the failure to pay the temporary total disability
properly. '

A '
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BOARD ON DE NOVO REVIE'.•;r 

The Board, a.f ter de novci r.eview, concurs with the 
Referee's findings anc. conclusions in this case. 'i'hc ':videncc 
indicates that as a result of her A~gust 1977 i~jury claimant 
has suffered a loss of wage earning capacity comnens:._,I~ate 
with that award granted by the Referee. Likewise, tr.c .Soard 
finds that th~ carrier did not properly pay time loss as 
required by law. Therefore, the Referee's award oi: ::.ic:ial ties 
and attorn~y 1 s fees in this case was also correct. ~n 
conclusion, the Board would affirm the Referee's order. The. 
Boaid, likewise, would suggest that ~he Field _Services 
Division contact claimant and assist her in her rci-
employment efforts. 

ORDER 

The order of the Referee, dated January 25, 1980, 1s 
affirmed. 

CLAIM NO. HC 156512 

ROBERT CARL LAUBER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 24, 1980 

·Claimant sustained a compcnsible injury to his l~tt 
leg on November 16, 1968 which resulted in a amputation bclciw 
the kne~. The claim was subsequently·closed and clai~ant'~ 
aggravation rights have expired. 

On L-lay 16, 1980, the Norkers' Co:npensation noa.rc.1·:::-eoj_:icncd 
claimant's claim by an Own Motion Order based dn·� r. R~bert 
McKillop' s April 15, 1980 report. Dr. ·NcKillop indic"tcd .. 
claimant had developed a ··1oose f ittin,J prosthesis whi.:.:l1 re- . 
sul ted in sores on his stumµ. He rcco:rnmenclo'.l that .cl a::.rnar.t -
" ieave the prosthesis off and stay off his feet",. anc; fel-::. 
that he would be ready for casting and fit ting of a i-,C\' 

prosthesis in t, ... •o weeks. On May 13, lS180, Dr. Lclunc: .~re;::~~,· 
a physiatrist, indicated tllat claimant's skin lesior.s had 
healed and the prosthetic device fit well. In Dr. :r-.:c.~il lo~·:.;· 
absence, Dr. Cross relcCtsec:l claimant to ·work .::.::-; of n'-,y 14, -~•J:;·o. 

On July 7, 1930, the State Accident InsunL1c8 f'i1nd Corpo­
ration (Pund) requested a determination of claimant's current 
disabili~y. 

The evaluation division of the Workers' Co~pcnsation 
Department, · recommended to the Do.:trd th.at clai1,1anc b...,; rrr'-1nt,..:J 
time loss comcncing April 15, 1930 and until ~ay 13, 1980.the 
date he was released for work. 

-678-

BOARD ON DE NOVO REVIEW - ' •

The Board, after de novo review, concurs with the
Referee's findings and conclusions in this case. 'i'he evidence
indicates that as a result of her August 1977 injury claimant
has suffered a loss of wage earning capacity commensurate
with that award granted by the Referee. Likewise, thcj Board
finds that the carrier did not properly pay time loss as
required by law. Therefore, the Referee's award of penalties
and attorney's fees in this case was also correct. In
conclusion, the Board v;ould affirm the Referee's order.
Board, likewise, would suggest that the Field . ervices
Division contact claimant and assist her in her re­
employment efforts.

ORDER

‘he

The order of the Referee, dated January 25, 19
affirmed. is

July 24, 1980CLAIM NO. HC 156512

ROBERT CARL LAUBER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

•Claimant sustained a compensible injury to his left
leg on November 16, 1968 which resulted in a amputation below
the knee. The claim was subsequently closed and claimant's
aggravation rights have expired.

On May 15, 1980, the Workers' Compensation Board 'reopened
claimant's claim by an Own Motion Order based bn' Dr. fyjbert
HcKillop's April 15, 1930 report. Dr.-McKillop indicu.ted,-
claimant had developed a 'loose fitting prosthesis which re­
sulted in sores on his stump. lie rccommendeJ that .c.laimant
"leave the prosthesis off and stay.off his feet", and felt
that he would be ready for casting and fitting of a j'iCc
prosthesis in two weeks. On May 13, 1980, Dr, Leland dross,'
a physiatrist, indicated that claimant's skin lesions had
healed and the prosthetic device fit well. in Dr. McRiilop'u'
absence. Dr. Cross released claimant to'work as of May 14,- I'll'O

On July 7, 1930, the  tate Accident Insurance Fund Corpo­
ration (Fund) requested a determination of claimant's current
disability.

%

The evaluation division of the Workers' Compensation
Department,’recommended to the Board that claimant bo granted
time loss comencing April 15, 1930 and until May 13, 1980 the
date he.was released for work,
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Boar9:. concurP.s 1.n . .thi:s ~ecoriunendatio~. 

ORDER __ ., .. 

Claimant is hereby granted compensation _for tempc :.::-ary 
total disability from April 15, 1980"throuuh I-1ay 13, ·lJSO 
less .time worked. 'l'hc record indicates th~t claimant has 
alread~ been. paid'.th~~.temporary tot~l disability. 

WCB CASE NO. 77-78-34 

GARY LEACH, CLAIMANT 
Allan H. Coons, Claimant's Atty. 
SAIF, Legal Services; Defense Atty. 
,Request -for _Review by Claimant 

July24, 1980 

candidate for surgery. Dr. Norman.Hickman, a psychol6s~st, 
reported that claimant was evidenc~ng u generally' hi~,h lcVE~_;_ 
of psychological distress. He felt claimant was displc:1yiny 
a moderately severe psychoneurotic .reaction with anxie t.y, 
depre_ssion: and pre-occupation with his few· physical. and · 
emotional complaints. He felt there was certai~ · evid•~nce. of 
a ba.si c personality trait disturban·ce with emotional immaturity 
and instability. Dr. Hickman felt the principle feat11re in 
claimant's adjustment. pattern was his paranoid thinkin~i.- He' 
felt there was only a mildly. moderate relationship becwcen 
claimant'· s pres·ent psychopathology and his accident tnrou9h 
the aggravation ~fa pre-existing condition. He did not 
feel that that portion of· psychopathology which was related 
to. his accident would be permanent .if ·claimant could be 
vocationally re-established in some occupation. 

In March 19 7 3, Dr. Roy .Hanford reported he found no 
neurological deficit.' He felt claimant needed to-obtain a 
lighter occupation other than working in the woods .. 

Dr. Weinman, in May 1973, reported that he did not feel 
there were any psychiatric abnormalities.· that inter ferred 
with the objective physical findings ·in his examination. He 
rated the loss of function of the back as mild. He i'•.d. t the 
claimant's condition· was stable and that he should nc~. have 
a spinal fusion. However, he noted that claimant coult not 
return to his former job. Dr. Hanford, in June 1973, also 
found claimant's condition stationary and -rated his irr,pairmen t 
as mild. 

The claim was initially closed by a Determinaticr. 
Order, dated July 10, 1973, which awarded claimant a period 
of temporary total disability compensation and compensation 
equal to 32° for 10% unscheduled disability for.his back 
injury.· 

-679-
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The Board concures in this recomrr.endation. ‘

ORDER...,,,.
Claimant is hereby granted compensation for temperary

total disability from April 15, 1930 through May 13, 1980
less time worked. The record indicates that claimanL has
already been, paid,this temporary total disability.

WCB CA E NO., 77-7334 July 24, 1980

GARY LEACH, CLAIMANT
Allan H. Coons, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

candidate for surgery. Dr. Norman Hickman, a psycholovust,
reported that claimant was evidencing a generally' high leve.l.
of psychological distress. He felt, claimant was disj-;laying
a moderately severe psychoneurotic reaction with anxiety,
depression and pre-occupation with his few physical and
emotional complaints. He felt there was certain evidence ,of
a basic personality trait disturbance with emotional immaturity
and instability. Dr. Hickman felt the principle feature in
claimant's adjustment- pattern was his paranoid thinking,. Ho
felt there was only a mildly, moderate relationship beuween
claimant's present psychopathology and his accident thi'ough
the aggravation of a pre-existing condition. He did not
feel that that portion of- psychopathology which was related
to-his accident would be permanent .if 'claimant could be 
vocationally re-established in some occupation.

In March 1973, Dr. Roy .Hanford reported he found no
neurological deficit.’ He felt claimant needed to-obtain a
lighter occupation other than working in the woods.

Dr. Weinman, in May 1973, reported that he did not feel,
there were any psychiatric abnormalities, that interferred
with the objective physical findings in his examination. Pie
ra.ted the loss of function of the back as mild. He felt, the
claimant's condition was stable and that he should not nave
a spinal fusion. However, he noted that claimant coulc' not
return to his former job. Dr. Hanford, in June 1973, also
found claimant's condition stationary and -rated his impairment
as mild.

The claim was initially closed by a Determinaticr.
Order, dated July 10', 1973 , which awarded claimant a period
of temporary total disability compensation and- compensation
equal to 3 ° for 10% unscheduled disability for his back
injury.’
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October. 1973, after being hosp;italized for co:\:)aln::s 
of severe back pains, Dr. Stanley Ybung reported he found no 
objective or x-ray abnormalities _to -justify claimant's claiL~1 
of severe·pain. He strongly suspected.relatively rnarxcd.-drug 
dependency or drug addiction on the part of claimant. - · ~e 
felt the claimant would be a "catastrophically poor. risk for 
any surgical attempt at resolution of· h1s symptoms us r· feel 
that his main problem at this time is· psychological". 

The claimant seeks Board review of thG Referee's uid~r 
which granted him an award of compensation equal to· 96 n for 
30% unscheduled disability for ois back. injury and qra11"ced 
claimant's attorney a fee out of this increased compeno;atio1.. 
Claimant contends that he is permanc~tly and t0~ally disabled .. 

FACTS 

On September 26, 1972, claimant, a 21-year-old ch.J.ser 
with Tilley Logging, was caught betwee~ a shovel and a ~og 
and squeezed injuring his back and stomach. Dr.. Dan~e11 
Weinman diagnosed fractures of the transverse process o~: 
L2,3,4 and 5 on the left side. X-rays revealed claimant had 
a spondylosis on the left side at the LS-Sl l0vel. 

rn· January 1973, claimant was referred to the Disubility 
Prevention Center for evaluation. Dr. James Mason, me6ical 
examiner I reported that claimant had ·aevelopecl som0 ~)sycholc,3i­
ca l difficulty while in the service. Claimant stated that 
he was shell-shocked in combat. It was noted that Dr. 
Weinman had reported that claimant had difficulty understand­
ing instructions either because he had a limited I.Q. ~r had 
some problem with the use of drugs. Dr. Mason diagrioscd 
healed fractures of the left transverse process of the 
L2,3,4, and 5 by history and with questionable residu,1::.s_,:rnC:. 
a low back strain. He felt the residua:is from :..:his in~iv:y 
were probably minimal to r;1ild. Dr. Mason did not feel, 
based on claimant's psychological status, that he was d 

Dr. Floy Jack Moore, a psychiatrist, in i'Jover.ibcr 197'3, 
reported claimant was showing symptoms of a schizophr.c:1ic 

· reaction-paranoid type. He £el t that claimant had tLc se . 
psychiatric-emotional problems for some time prior t,-i ,n s 
injury. However, he felt that prior to his i;1jury ci,,~rn,1nt 

.had been able to function apparently at a reasonable l2v~l 
and after the injury be was unable to so function. :n:. 
Moore was of the opinion that the injury and wha-::.eve;:·- :.:pecic1l 
meaninq it had to claimant, likely precipitated or c.,~c<2lerated 
his psychiatric difficulties. 

-680-

In October . 197 3, after being hospitalized for co:.;:;l'aints
of ^severe back pains, Dr.  tanley Young reported he found, no
objective or x-ray abnormalities ,to-justify claimant's claim
of severe pain. He strongly suspected. relatively marked., drug
dependency or drug addiction on the part of claimant.- He 
felt the claimant would be a "catastrophically poor,risk for
any surgical attempt at resolution of his symptoms as' I’ fee'l
that his main problem at this time is' psychological" .

The claimant seeks Board review of the Referee's order
which granted him an award of compensation equal to 96’’ for
30% unscheduled disability for his back .injury and grai'i'ced
claimant's attorney a fee out of this increased compensation.
Claimant contends that he is permanently and to'cally disabled..

FACT , -

On  eptember 26, 1972, claimant, a 21-year-old chaser
with Tilley Logging, was caught between a shovel and a j.og
and squeezed injuring his back and stomach. Br., Darrell
Weinman diagnosed fractures of the transverse .process of.
L2,3,4 and 5 on the left side. X-rays,revealed claimant had
a spondylosis on the left side at the L5- 1 level, •

In' January 1973, claimant was referred to the Dischtility
Prevention Center for evaluation. Dr. James Mason, medical
examiner, reported that claimant had developed some psychologi­
cal difficulty while in the service. Claimant staced that
he was shell-shocked in combat. It was noted that Dr.
Weinman had reported that claimant had difficulty understand-'
ing instructions either because he had a limited I.Q. or had
some problem with the use of drugs. Dr. Mason diagnosed
healed fract.ures of the left transverse process, of the
L2,3,4 , and 5 by history and with questionable residuals and
a low back strain. He felt the residuals from zhis inju-:y
were probably minimal to mild. Dr. Mason did not feel, 
based on claimant's psychological status, that he was a

; Dr. Floy Jack Moore, a psychiatrist, in Noveniber 1.973,
reported claimant was showing symptomis of a schizophrenic
'reaction-paranoid type. He felt that claimant had tlicse .
psychiatric-emotional problems for some time prior to his
injury. However, he felt that prior to his injury cJ.'.imaht
had been able to function apparently at a reasonabJ.e level
and after the injury he was unable to so function- iu.'.
Moore was of the opinion that the injury and whatever- special
meaning it had to claimant, likely precipitated or accelerated
his psychiatric difficulties.

%

#
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••• •' ~' • •• \'·. ; .. .- ,j" : ••• ·'~~.: ~1 :···.·, 
o ,• • • ._,, I • • .-• .. • • • • .,:\ 

~:-: • • . •:, •,.: < ·;; • ~ ' • \",.:I,,'~,.',:\~~:.•:•� ?• • • • : • ,•• ,. •• • • • 

J:,•.-.::·: - .. 'In._May_· 1_9,!4! ·_:qr< D<:m~ld {S?h-roed.e_r 1,:r;eport~~- tha.t:; i1c felt .. · 
... ,. c~aiman L. had. ~igi t;i~ate. compla,1.~.ts. o,f. _back pain seconl:,1ry- to 
:·. his spondylol1sthes1s. He felt that claimant's conti:i.i __ ; 0 n- · 
·".had prog_~essively deteriorated dur_ing ·-the last ··year und felt" 

t~~t. cla11;tant .. _had ~ecom~ medication· .dependent. . He :ol t ·, · 
surgical interventior:i was indicp.ted. · ... _. 

Dr, Cha~·i·es 1:irown, ·in ·July 1971,· reported that !'.e did· 
.not feel_ claim,ant was .'suffe.:ring::_f.roin· .. any,: tr1:ought .¢li~o':,:--cl.er. _ 
. He concluded: ~hat clairrian::!:,·-was>more "tha1f likely·_suffer·i~g . 

_,_frOI'{l an ·orgar't°ic·.dis"ease-·which·'was qausing his pain. fo;:i" ... •.· 

: ·.· agreer~ vii'th ·'.Dr. Schroed~r thcl,t )::i:ain:ian t:.was 'a candida .. te;·fo·r· · .. 
· .. surger~>. Dr. Brown: felt that·· Jes?- ·emphasis should· be. placE.:d 

on claimunt·1 s ·emot:.'i0nal difficulties aritl that he :::-ecoive'. a. -
- ;,; :· correcti'on ·of. his ·orthopedic( pr.oblein .and ·then after ·thnt 

felt claimant'.·migqt benefit. 'from· furthe;r psychiatric ,reatment. 
•• .~ • I • • ' • • • � • p .' • • 

.. <· ... ,.·. . In September ).9 7 4 ~ Dr. Mario. Camp .3.gna. reporte:~·- f.:_Lat: . he 
: ... · had diagnose·a multiple lumbar fractures,_ post-t1.a:.uui:.Lic .. ·, ... 
. _: aggravation 9£ spondylolisthe~is ,)in~ severe psychop~th9logy .. , 

1. 

' 

••
1 ,He' discussed these problems wi_th the c~_aimant an_d claimant '"'--
: agreed .to be .hospi_taliz_ed' for rsychiatric_.evaluation. .-· ~-~ 

·w~i ~e cl_aim~nt,; w':'-s. hqspi tali~:'ed he ,.was evi;l+~a::ea,. by, (?r;. ~ 
J. M.· Kilgore·. •· Dr. ,Kilgore· diagnosed a neurosis· wrth hypo_c~on-. 

, ·ariaca1 aµd _.hysterical.'. features, and a• ifrro!Jg po~sibility .·. · ; .. 
that the pain claimant complained of was base_d on these:,_·.· 

: . .. features. Iie. also. diagnosed. an antf,-social personali ty 0 :and. 
. . the claimarit··was attempting to. dict~te treatment in ord~r to 
·- get surgery. . He £el t. claim~ri.t was ··possib;I.y addicte·d to · 

Codeine. Also, .. iri Septembei'-.1974·, ··a myelogram .was per formed·. 
which was interpreted as peing n'ormal. . .... -. ' 

In October· 19 7 4, { 1:•j11as' no-::ed that claiman.t was abusir:.9, 
his medication~ -Therefore, it was suggested that closer · 
~Etention be paid ~6 claimani's use of prescription mcid~cati0n~ 

A Second Determinati9n Qrder, dated February 19,.1~75, 
awarded- claimant additional temporary total disabil-ity . 
compensation. pu:rs_uai:-it to· an · Opinion an? .Order of a RqfE,._i'ee .· 

. ,. 

On November. 6-, 1975, DL W. L. Streitz performed a-0 

posterior.· 1ateral · fusion with -graft' ·from-· right pos't::erior . , 
ili'ac ·crest -f;i:-om L4 to sacrum~ n·r. Streitz repo.rted claimant 

· was·• medically. s·tationary as of ·,March 26, 1976. HOWE:Ver ,~ in 
, May 1976., he indicated that ·claimant was not medicc1lly .. 

·· statiohary and was still r~covering from his fusion. i~ 
, · . pepternl;>er 1976, Dr. Streitz stopped treating clairnan:t bgca.t:se 

·,i•, • claimant _all~gedly had _obtained so.me drugs from' his o:·fice. · 
···-··--·- ......... - ·- ·--· ... 
, ' -.,,_, 

. ! 
.· . •:, 

. '• -

i ...... 
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in May■ 1974, *;Dr.' Donald { ch-roedef*reported’ that; he felt '
‘claimant had. ligitima'te- complaints' of back pain secoiuhTry- to
his spondylolisthesis. He fel't that’ claimant's condition-
had progressively deteriorated during--the last‘ year and felt"
that claimant.had become medication'.dependent. Ke felt'-'
surgical intervention was indicated. ' . •

Dr. Charles Brown, ‘in 'July 1974,- reported that ]\e did - ‘
not feel claimant was .suffering.-,,f-rdrn, .any; thought .disfirder-.
He concluded ; that claimant'-was-more ' than likely'suffering

'.from an ‘'brganic-.'disease-which'was causing his pain. He:.. ..
agreed v/l'th--Dr.  chroeder that .ciaim'ahttwas 'a candidate/for

..surgery. Dr. Brown ; felt that-,less- emphasis should be. placed
on claiiT.ant's 'emotional difficulties arid that he ?-‘ecoive.a.
correction of- his orthopedic'; problem .and then after that '■
felt claim.ant'. might benefit, from' further psychiatric r.reatment,

In  eptember 1974 , Dr. Mario. Campagna. reported'- that .he
had diagnosed multiple lumbar fractures,, post-tia'-iiuatic . , ’ .-.
aggravation of spondylolisthesis -.and severe psychopathology.
He’discussed these problems with the claimant and claimant

• agreed .to be. hospitalized' for psychiatric . evaluation.

'While claimant:was hospitalized he .was evaluated by, Dr.
J. M.' Kilgore . •• Dr."'.Kilgore ’ diagnosed a ' neurosis ' with’ hyppchon-
'driacal and'hysterical'.', features . and a- strong possibility -
that the pain claimant complained of was based on these.;, •
features. He also diagnosed an anti-social personality-land-

.the claimarit was attempting to. dictate treatment in order to ■
get surgery. He felt • claiman.t was'possib.ly addicted to ' ^
Codeine. Also, in  eptember .1974 , 'a myelogram was performed'-
which was interpreted as being normal.

In October' 1974 , it'iwas noted that claimant was abusing- 
his medication. -Therefore, it was suggested that closer
attention be paid to claimant's use of prescription medication

A  econd Determination Order, dated February 1-9 ,-1975,.
awarded-claimant additional temporary total disability
compensation • pursuant to' an Opinion and .Order of a Referee.

On November. 6, 1975, Dr: W. L.  treitz performed a-'
posterior, lateral ' fusion with -graft from'right posterior
iliac crest from L4 to sacrum. D’r.  treitz reported claimant
was' medically . stationary as ofMarch 26, 1976. . However,' in
May 1976., he indicated that'claimant was not medically -
stationary and was still recovering f.rom his fusion. xn
 eptember 1976, Dr.  treitz stopped treating claimant because
claimant allegedly had obtained some drugs from' his office.'
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Dr. ·Campagna, in November 1976/•.io'una:·no objec.ti,,"e ... ·, 
-evidence of any organic disease ·of ·the central nervou:.~ · · · 
system. 'He noted that claimant was·ina post-fusion status. 

_Dr. 'campagna felt claimant should be seen at the Disability 
Prevention Center for psychiatric and psychological co;.:.nseling. : 
.Dr. N. J. Wilson concurred with this recommendation. Dr. 
Campagna, in March 197'7, reported claimant's condition was 
still statiohary. · 

Claimant-was incarcerated in the Or~go~ State Penite~tiary 
for. a drug-related offense. In February 1977, Dr. Cic.:::ry · 
Becker.reported·that claimant was still complaining of low 
back· pain. In· June 19 7 7, Dr. John White reported tha r. he···· 

. felt claimant suffered from hysteria, status-post-lunmosacral 
fusion, and found that clai~ant had a normal neurological-

! status. Dr. White. felt that claimant's problem was psychia­
tric rather than physical. He noted he would ·be opposed to 
any surgical procedures in the lumbar area. In August 1~77, 
D_r. Becker had indicated that claimant was suffering fr.om .a 
p~eudoarthrosis at the-L4-5 level~ 

A Third Determination Order, dated November 30, ".J..rj77 ,- . 
awarded claimant additional temporary total disapility. 

Dr. Hugh Gardner, a psychiatrist, in May.1978, repor~ed_. 
that his diagnosis indicated a personality disorder wiLh · 
many passive, aggress·ive and anti-social features. He 
advised claimant that no surgery would relieve his discomfort. 
Dr. Gardner noted that claimant ~ould probably continue to 
shop for a physician to gain his own ends in te·rtns of surgical 
approach and medication. He felt surgical interventio:i, in · 
fact, was contraindicated as was analgesic therapy. Dr. . '·. 
Gardner opined that the personality disorder that tht=.! _ciaiman t 
was then experiencing antidated his industrial accident a~d 
had been we~l docu~ented as early as the age of 15. 

In January 1979, claimant was referred to the-Korthwest 
Pain· Clinic. The initial diagnosis consisted· of ·hysterical 
conversion reaction, comp~nsation nQurosis with significant 
secondary gains in areas of relief ,from work responsibilities, 
home activities and res pons ibi li ties, character disorciE:r, '· 
·1ow frustration toleraz:ice, low self-esteem, impulpi ve: disorder·, 
chronic marital and family problems, economic security 
resting on continued disability complaints, chronic·mcchaf!_ical 
low back pain and statu:., post-fusion. Dr. Seres noted that: 
claimant's basic interest seem_Eld to be obtaining a rcc-1ular 
supply of narcotics. He also noted that claimant wDs inte1.ested 
in having further surgery performed. Dr. Seres did net· feel · 
that any further surgery would be of benefit to clai1r.ant· .. 
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Dr, Carapagna, in November 1976 ;■■■. found• no objective
•evidence of any organic disease of the central nervous ■
system. 'He noted that claimant was in a post-fusion status.

'Dr. Campagna felt claimant should be seen at the Disability
Prevention Center for psychiatric and psychological counseling.
Dr. 'N. J. 'Wilson concurred with this recommendation. Dr.
Campagna, in March 1977, reported claimant's condition was
still stationary.

Claimant-was incarcerated in the Oregon  tate Penitentiary
for. a drug-related offense. In February 1977, Dr. j'erry ■'
Becker.reported that claimant was still complaining of low
back pain. In June 1977, Dr. John White reported than he--
•felt claimant suffered from hysteria, status-post-lumoosacral
fusion, and found that claimant had a normal neurological
status. Dr. White, felt that claimant's problem was psychia­
tric, rather than physical. He noted he would be opposed to 
any surgical procedures in the lumbar area. In Augusr 1977,
Dr. Becker had indicated that claimant was suffering from.a
pseudoarthrosis at the-L4-5 level.

A Third Determination Order, dated November 30, 1977/,
awarded claimant additional temporary total disability.

Dr. Hugh Gardner, a psychiatrist, in May 1978, repor.ted .
that his diagnosis indicated a personality disorder wiuh
many passive, aggressive and anti-social features. He 
advised claimant that no surgery would relieve his discomfort.
Dr. Gardner noted that claimant -'would probably continue to
shop for a physician to gain his own ends in te'rfns of surgical
approach and medication. He felt surgical intervention, in
fact, was contraindicated as was analgesic therapy. Dr. .
Gardner opined that the personality disorder that the claimant
was then experiencing antidated his industrial accident and
had been well documented as early as the age of 15.

In January 1979, claimant was referred to the Northwest
Pain Clinic. The initial diagnosis consisted of hysterical
conversion reaction, compensation neurosis with signi.ficant
secondary gains in areas of relief, from work responsibilities,
home activities and responsibilities, character disorder,'-
low frustration tolerance, low self-esteem, impulsive dis'brder',
chronic marital and family problems, economic security
resting on continued disability complaints, chronic mechanical
low back pain and status post-fusion. Dr.  eres noted that-'
claimant's basic interest seemed to be obtaining a regular
supply of narcotics. He also noted that claimant was interested
in having further surgery performed. Dr,  eres did not feel
that any further surgery would be of benefit to claiji^ant.

%
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,, ,. . .qr. _Leonard;'.Yosp2, a psychologist. with the Pc1in C::.,n ter, 
·.• · felt th2.t claimant's m'anner of relating was extremely r:,anipu-
. '.· > lat'ive ··and. was .-quite :·c·onsis_tent with a diagnosis of a character 

. · disorder~ . Dr.:Yospe felt that claima~t had many character­
'·/ ·ological. features .:whi'ch. could be best subsumed under !::1e 
·,·.diagnosis of socio'pathic person;lity:. · He did not feel that 
::;~claimanf,~6J1a··benef.1.t irom ~reatm~nt at the Pain Center . 

. :J/-'·: Cla.1.mant·; :in• t~ct, did .not complete the .initial evaluat.ion 
. <· 'that1. was performed. at, the. Center. 

:'\:.:, ;'··· (· Aqain, in January 1979, claimant was· hospitalized '1ith 
\:·'.~. complaints of·, low bac;k pain and anxiety. · Dr. S. A f latooni 
:./::· ~.tacjnosed a .drug dependence and depres~i ve neurosis with 
· .. :.anxiety features~. 

,, ' 

.. _'.··:.·. or;··Brown, in :·March •1979, agreed with Dr. Gardner that 
'.,:, ;.·claimant had' no psychological sequela to his injury. He 

indicat~d.h~ .did.not feel claimant was suffering from a· 
depressive. neurosis.· 
I < • ' 

i,r•; 
< ,'; < \, .. ", 

Dr. Ri..chard Matteri,· als'o in March 1979, reported he 
,_., <·. was ·unable to definitely establish any. pseudoarthrosis.. He 
, .. : .. :also could ~ot find· any positive: neurological findings. He 

.. ·. Jelt that claimant's. chances. of obtaining any relief from 
:.: :;·.: ·additional surgery were · next to zero. 
. ~ . ~ . : . . - . ... ., ' . 

•' ·\,r°:' 
; In ·the . record. are various reports ·.from the Veteran's 

Administrati'on: regarding. claimant Is treatment by them. They 
.. ·· indicate 'that·. as· early as· 19-70 · c-laimant was receiving s.ome 

. . '.:: .. • treatment· .. for :·_his· .. psychiatric problems·. 

Dr~ Br~~ri ~as'Jeposed and in his deposition he stated 
that he· felt- claimant manipulated his own disability i.::1 
order· to relie've himself ·from tension which was genera1~ed by 

·•, · the kinct':of · responses that claimant had prior to his ill juries 
such as ·trouble wi.th the law and fights. Dr. Matteri was 

• • I · also deposed. · He opined that claimant was permanently 
disabled·based· on.his overall evaluation of claimant. He 
.felt· that claimant's use of'. the crutches was rather bi za·rrri~.­
Dr. Matter i. was not able to'. state that ciaimar, t had uny 
greater than normal impairment due to his fusion, because he 

.····was unable to accurately measure it. However, he·dir3 not 
feel· that frqm an orthopedic standpoin.t the disability w?-s 

··:·. permanent and ,total. : · · · 
1' •.: • • • • ~ • : I • 

: ~ ~ 

··' Dr. Gardner testified at the hearing~ It was his 
opinion 'that most 6£ .claimant's indications of his prciblems 
were _voluntary ·and that claimant is undoubtedly fakin9 his 
pain and the amount of .c:li'sability he had in order. to obtair, 

!, ·1 • ar·ugs: and increase ._his•· disability . 
. ~:r;~:._:-.. ,_ ...... \. '"t·=~ ..... . 

~ ,. r ' 

.. •.; ... ' .. . · ·, ... , 

#

;• • Leonardf.Yospa, a psychologist, with the Pain Center,
felt that claimant's'manner, of; relating was extremely manipu-

‘ ^lative■and was-quite iconsistent with a diagnosis of a character
' disorder; ■■ Dr.;Yospe. felt that claimant had many character-
'Ological. features ..whi'ch , could be best subsumed under !:he

• • diagnosis of socio'pathic personalityHe did not feel that
.■ ■'jv claiman't' would; benefit from treatment at the Pain Center.

Claimant-, ' .in-- ifact, did inot complete the .initial evaluation
■ ■■'-‘-that.^was performed ' at- ■the.-Center.

'v.v ' Ir' Again, in January 1979 , claimant was' hospitalized with
.complaints . of i low back pain and anxiety.' Dr.  . Aflatooni
^-agnosed a .drug dependence and depressive neurosis with
anxiety features. .

Dr.‘ 'Brown, in 'March -1979 , agreed with Dr. Gardner that
i.'‘ ’claimant had'no psychological sequela to his injury. ' He
,indicated, he .did . not. fee 1 claimant was suffering from a

depressive . neurosis .'

.t" • • Dr._ Richard Matter!also in March 1979 , reported he
was 'unable to definitely establish any, pseudoarthrosis . ■ He 

1. 'also could not find- any positive-neurological findings. He
*'• ,felt that' claimant's. chances-, of obtaining any relief from

additional surgery were‘next .to zero.

■■ ' In the , record ■ are various reports .from the. Veteran's
Administration'regarding claimant's treatment by them. They

y'■ indicate'that', as ■ early as 19-70 ‘ claimant was receiving s.ome
j . treatment , for ; his', psychiatric problems'.

, Dr. Brown was'deposed and in his deposition he stated
■that he* felt- claimant manipulated his own disability in
order'to relie’ve himself 'from tension which was generaued by
■the kind ;bf responses that claimant had prior' to his injuries
such as trouble with the law and fights. Dr. Matter! was

' also deposed. * He opined that, claimant was permanently .
: disabled based' on .his overall evaluation of claimant. "He

.felt' that claimant's use of..the'.crutches was rather bizarre,.
Dr. Matteri ,wa.s not able to state that claimant had any
greater than 'normal impairment due to his fusion, because he

.'•'•was unable to accurately measure it.- However, he .-did not
1 • feel- that from an orthopedic- standpoint the disability was

permanent and total.

Dr. Gardner testified at the hearing. It was his
opihion that most of claimant's indications of his problems
were voluntary and that claimant is undoubtedly faking his
pain and the amount of .disability he had in order-to obtain

( ■ , drugs ; and increase .his‘' disability. ..
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. . At the hearing, C laiman:t tes,tif ied · that 'f1•~ :·can GO .,.very·. • 
little,· if anything; It was ·noted;,that.he moved very slowly 
during the hearincj itself. Claimant;. at the heci)rinq, was on 
crutches and testified that he uses a back brace. C1.aiman :__ · 
indicated that he felt he was unquestionably permanently and 
totally disa~led. 

The Referee comrnen ted that he felt the claimant had 
rationalized himself into a pos·i tion· where he, in his· own 
mind, was P.ermanently an_d totally disabled. The Refer-ce . 
£el t. that claimant was apparently using, his injury voluntarily 
in order to obtain _drugs: The Referee .found that regarding· 
_claimant's psychia trfc · condition that no further treatment 
was necessary for 'this condition or . the portion cf the 
condition which was attributed to the industria::. inJuc; .. The 
Referee concluded that based on the?~ evidence, the psychiati'ic 
condition which existed at _the time' ·of ·the hearinq wc:is not 
part of the industrial injury. Based on all the evidence, 
the Referee found that claimant was not· permanently and · 
totally disabled. The Referee felt that-claimant was 0ble to 
function with his disability, that he was vol u..-itarily 1aggravat­
ing his condition in order to obtain compensation. The ' · · 
Referee, based o~ all the evidence concluded that clai~~it 1 s 
disabilit:y was greater than the 10% awarded by the Evo.luat.1.on 
Division, but did not' exceed 30 % • Therefore, the Refe::ree 

granted claimant an award of compens·ati·on equal· to 96 ° ·'for .. 
30% unscheduled disability in lieu of: all pn~\:ious .awc.:rds\ .. '. 
for permanent partial disabili.:y and granted claiman'.:'c.~· .:• 1 :· 

attorney a fee out of this .increased compensation.· ·: -~ 
:, 

BOARD ON DE NOVO REVIEW 

The Board, after· reviewing this voluminous file, concurs 
with the Referee's assessment of this.case. 7he Doard,· as 
di~ the Referee, finds that claimant is not permanently arid 
totally' disabled. The majority of claimant's psychiat-::ic 
problems pre-dated his industrial injury. The Bo~rd.does 
not find that these conditions when coupled with clairchnt ':s 
injury make him permanently and totally disabled. It is 
apparent from the exhibits that claimant_ has. vuluntarily 
withdrawn from the labor market. It is also' apparent from 
the evidence that claimant is voluntarily usinq this injµi·y 
as an excuse to obtain more medication and to avoid r,,any ·9f 
his responsibilities. However, claimant has underc;one ·a 
fusion of his hack 'and would need a different form or ::ype of employment than that which-he has previously been ~Ging. 
Therefore, the Board finds that claimant. has· suffered ·a. loss 
of wage earning capacity due tc this injury. The Boa.rd 
feels the Referee correctly decided claimant:• s loss ut ·wage, 
earning capacity and correctly awarded claimant the co1,;pensa­
tion he did. Therefore, the .Board would affirm the Fu2:Eeree I s 
order. 
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At the hearing, cLaimaht testified-:that .he‘'cari ao-very.'-'
little,- if anything. It was noted ■■-,th'at :he moved very, slowly,
■'during the hearing itself. Claimant at the hearinq' was on 
crutches and' testified that he uses a back brace. Claimant
indicated that he felt he was unquestionably permanently and
totally disabled.

The Referee commented that he felt -the claimant had
rationalized himself into a position where he, in his own
mind, was. ^permanently and totally disabled. The Referee
fslt.that claimant was apparently using, his injury voluntarily
in order to obtain drugs. The Referee ,found that regarding-
claimant's psychiatric-condition that no further treatment
was necessary for 'this condition or .the portion of the •
condition which was attributed to the industrial injury. .The
Referee concluded that based on the evidence, the psychiatric
condition which existed■ at the time''of'the hearing was not
part of the industrial injury. Based on all the evidence,,
the Referee fouhd that claimant was not' permanently and '■
totally disabled. The Referee felt that■claimant was able to
function with his disability, that he was voluntarily ,aggravat­
ing his condition in order to obtain compensation. The •:
Referee, based on all the evidence concluded that claimant's
disability was greater than the 10% awarded by. the Evaluation
Division, but did not' exceed 30%. Therefore, the Referee ;•

granted claimant an award of compensation equal-to 96 ' for ,.
30% unscheduled disability in lieu of,all previous - awards j.'
for permanent partial disabili-cy and granted claimant; 's
attorney a fee out of this .increased compensation. - .

BOARD ON DE NOVO REVIEW - . ; ’ ’ . . ,

The Board, after reviewing this voluminous file, concurs.'
with the Referee's assessment of this.case. The Board,’ as
did the Referee, finds that claimant is not permanently and
totally'disabled. The majority of claimant's psychiatric
problems pre-dated his industrial injury. The Board .does •
not find that these conditions when coupled with claimant'-:s
injury make him permanently and totally disabled. It is
apparent from the exhibits that claimant has.voluntarily
withdrawn from the labor market. It is also' apparent from
the evidence that claimant is voluntarily using this injury
as an excuse to obtain more medication and to avoid rr.any 'of
his responsibilities. However, claimant has undergone a
fusion of his back and would need a different form or type 
of employment than that which-he has previously been uoing.
Therefore, the Board finds that claimant. has' suffered-a loss
of wage earning capacity due to this, injury. The Board
feels the Referee correctly decided claimanc’s loss of wage,
earning capacity and correctly awarded claimant the coi.-ipensa-
tion he did. Therefore, the Board would affirm the Referee's
order.
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t .L··;.: ORDER 
' . . 

t • ,-

. ··, . .' ... ~ 
) •. _:~ .. · ?< .:'~ :' ·.· .:::: 

' • .-•..- 1,', ,: , 'I:: , ~ 
' .. ··: .. ',' 

'' The_-: Refe~-~~·,,_~--;~;d~;··~ dated qct~ber. ·9, · 197 9, is affirmed. 
.I ••• ,; , • ..:. • 

. .... . ... ~ ·~·' ' 
;: .. 
~ ,· • -i • 

•' ~ .; ..:;' ~ ... : . ' . . [ c: 

' .. \ tLAIM NO. Yc·475573 July 24, .198 0 
I '! • 

· .. '::':, THOMAS LONG, CLAIMANT 
, . ::· Richard krop~, ~lairnant's Atty. .· 

' . ~ ' 

· · .:· .. :- : · SAIF, Legal Services, Defense Atty. :· 
: .:, Own Motion Order ·, · . 

I!\. 
~ 

. ~. . ' . 
•-----~- • •••'•• ••• ' > .r-, •'•• • ,._,_ ~• •- ••• 
"h, -: t ' . 

a• On June 11, 1980, claim~nt, by and through his attcirney 
!- . · ·_rpqueste<l the : Board to reo'pen hi_s claim 'for. back inju:::y he 

·sustained on July· 6) 1973. Clriimant indicated that hb had 
·':····_undergone several· back surgeries and after a 1976 spi.·,.:l· 

' fusion.developed spinal.meningitis~ ;rn March or ~pril 1930,_ 
' ;· ·· he developed loss of• sphincter. control and was havincf c.. great 

:: 1:'<. _deu.l of t:i::'o.uble. Attached· to claimant '·s request were nedicZ1:l 
: ' . repqrts . frorn. Dr. Hugh Miller an:1. . Dr: George Throop. ' C LLinan t Is 
• /::, •· aggravation rig;.1ts have expired. · 

~,!! .. ~ ' . . . -; ~~ • ·,. 
!. l,,. 

!::•:·,,·: 'On_-Junc.19,· 1980, the Board :adv;l'·s~d the State Acc:._:..,ent 
;_!. Insurance Corporation (Fund) of clairnant, s request . anC.:' . .iskeu· · 

it'to infbrm the Board of its position·~ithin 20 days. 

:··::, On June 3, 1980, Dr. Robert Pry excJ.mincc. clai!'lant ancl 
fbund that he had a condition of pseudoarthrosis. Dr. ~ry 

· ·•,: indicated that· in 1977, claimant also. had. the same problem, 
_bu:t surgery was not recommended at that time because Le .was 
.gettinry along well with his transcutanious nerve stirr,ulator 

. and a brace. At the present time clai,1,c1nt is still h.:t'1Lng 
·. ;i·,,problems in.addition to numbness in both legs an<l the 18ft 

;_ · · :. arM and· lack of sphincter control.. Dr. Fry felt. the claimant's 
con.di tion should be studied. ir.wtcdiately by a· neurolor_:is t, u.nc: 
that the· symptor.is should be heaae·<l off u.S soon as pos:;ible . 

. . · He· rcco!'.1Incnc1ed a nyelo~rram be c!one. · On June 9, 19 8 O a rnyelogram 
, . · was performed by Dr. Robert Fry. · The dia-:;nosis w,.cs p,;cua.o­

arthrosis with-spinal fusion at the lunbro sacral n.rca.. IIe 
., .felt·6laimant was totally disabled due to the pseudoaLthrosis 

· ·; of:the. spinal fusion. · · 
' ,l • • 

' � •• 

"\. . . 
, :On July· 10, 19GO the Fund adv_isec1 the;..Board t·,:at it. 

not oppose ah Own Motion Order reopening claimant's c:i.<1im 
· · . as of the date of the myelograrn, . Jun'e ··9, 1930. 

: •• ~ •• ~.~-~~•--TTH� :-••· • �- � •·• • •�• , .. - � • .... & .~ ~ � • • • •• "" O � • • • ....... ••• .... • • ••• • .. • ! .. O 

; I,·., .. 
; . ' 
'• . . -~ 

-~ •. < ~ 

t-:· 
.. 

• .. l • 

... l 
• ..... , 

. . : ...... 
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X' ; ORDER

, The'Referee'. ’order, dated October 9,' 1979, is affirmed

. U !

CLAIM. NO. YC 475573 ' July 24,,1980

THOMA LONG, CIAIMANT
Richard kropp, Claimant’s Atty.
 AIF, Legal  ervices, Defense Atty, :
Own Motion Order ■

On June 12, 1930, claimant, by and through his.attorney
■requested the .Board to reopen his claim for.back injury he
sustained on July 6, 1973. Claimant indicated that he had
-undergone several back surgeries and after a 1976 spir-il'
fusion .developed spinal'meningitis-.. '..'In March or April 1930,

 he., developed loss of sphincter, control and v;as having a. great '•
.deal of trouble. Attached to claimant';s request were, medical
reports from br. Hugh Miller and.br. George Throop., tiviihant's
aggravation rights have expired.

'On.-June 19, 1980, the Board advised the  tate Acc,'^..ent
Insurance Corporation (Fund) of claimant's request anC. asked'
it to inform the Board of its position'within 2 0 days-. •

On June 3, 1980, Dr. Robert Fry examined c.lainant and
found that he had a condition of pseudoarthrosis. Dr. Fry
indicated that in 1977, claimant also.had.the same problem,
but surgery was not recommended at that time because he .v;as
getting along well with his transcutanious nerve stimulator
and a brace. At the present time claimant is still having
problems in.addition to numbness in both legs and the left
am and lack of sphincter control.- Dr. Fry felt the claimant's
condition should be studied .immediately by a'neurologist' and
that the symptoms should be headed off as soon as possible.
He recommended a myelogram be c;one. On June 9, 1980 a myelogram
was perfomed by br. Robert Fry. • The diagnosis v;as pseudo
arthrosis with spinal fusion at the lunbro sacral area., He
felt claimant was totally disabled due to the pseudoarthrosis
of.the spinal fusion.

' 'On July 10, 1980 the Fund advised the-Board that it did
not oppose ah Own Motion Order reopening claimant's claim
as of the date of the myelogram,.June 9, 1930.

-685-

I 

, 

' -

­



        
         
            

       

        
           

    

   

     

  
    

  

         
           
      

         
       

        
          

       
  

          
            

          
   

        
         

           
           

     

   

Board, after thorough consider.:i tion of t.he o-.r:~J,Jncc 
before it, concludes that claimant's claim should be r,·opcned 
as of the date of his myelogram, June 0, 1980 ilnd unt~l 
closed p_ursuant to the provision of ORS GS6.27U. 

Claimant's attorney is entitled to a reasonable a ·L c:.orney:.3 
fe~ eguAl ~o ·2St bf the increased compensation ·srante~ _by this 
order, not to exceed $250. 

IT IS SO ORDERED. 

CLAIM NO. C 29752 

SHA.RON MARRIOTT, CLAIMANT 
SAIF~ Legal S~rvices, Defense Atty. 
Own Motion Order 

July 24, 1980 

Claimant sustaincd·a compensible injury to her :2it knQe 
on July 6, 19 6 6. Her claim was fir st closed on Octo~i..:;.::- 14; 
19G6 and her aggravation rights have expired. 

Or,. April 1, 1980, Dr. Robert Ste0lc dias::oseci t:l'.',,urnatic 
chondromalacia patella. He felt that clai.r:1ant I s ·synr: '.:orris 
were severe enough for additional treatment ~nd recom~cnded-, 
possible surc:rery. On :'>lay 14, 19 3 0 a left patella licFimen l.. · 
and tubercle advancement with guadriccps-plasty was p0rfor~od 
by Dr. Steele. 

On July 14, 1980 the State Accident Insurance: f'Li.:·!d 
· Corporation advised the Board that .:. t would not opp(:·.;!~ an. ·....;v.-n 
Motion Order reopeninq claimant's cla::.1~1 fror,1 Lhe date of her 
surgery, May 13, 1980. · 

The Doard, after thorOUCJh considC:.:ration of •th8 .:cvi<len-::,~ 
before it, concludes that clainant 1 s claim should be reopened 
a~ of the date she entered the hospital for th~ surgery pe~­
formed by Dr. Steele, May 13, 19 8 0, and until close i:er su<.J.n.:, 
to the provisions.of ORS 656.278. 

IT IS SO ORDERED. 

-686-

The Board, after thorough consideration of the o'^iJenco
• before it, concludes that claimant's claim should'be 7,-^opened
as of the date of his myelogram, June , 1980 and until
closed pursuant to the provision of OR 696.278.

Claimant's attorney is entitled to a reasonable aircorneys
fee equal 'to ’25?, of the increased compensation 'granted by this
order, not to exceed $250.

IT I  O ORDERED.

July 24, 1980CLAIM NO, C 29752

 HARON MARRIOTT, CLAIMANT
 AIF> Legal  ervices, Defense Atty.
Own Motion Order

Claimant sustained a compensible injury to her left knoe
on July 6, 1966. Her claim v/as first closed on October 14,
1966 and her aggravation rights have expired.

On April 1, 1980, Dr. Robert  teele diagi-osed tr,;.umatic
chondromalacia patella. He felt that claimant's synntioms
were severe enough for additional treatment and recommended-,
possible surgery. On May 14, 1980 a left patella llijamenl
and tubercle advancement with cjuadriceps-plasty vs^as performed
by Dr.  teele.

On July 14 , 1980 the  tate Accident Ins'jranco Fa:*:d
Corporation advised the Board that it would not oppc je an. Own
Motion Order reopening claimant's claim frora the date of her'
surgery. May 13, 1980.

The Board, after thorougli consideration of ''che evidence
before it, concludes that claimant's claim should be reopened
as of the date she entered the hospital for the' surgery per­
formed by Dr,  teele, May 13, 1980, and until close persuanc
to the provisions of OR 656.273.

IT I  O ORDERED,

m
-686-



    

    
    

    
     

   
  

          
         

          
       

  

        
          

        
         

          
        

        
           

         
        
           

          
 

       
            

          
           

         
          

          
   

        
       

CLAIM NO. 93-05255 

CAROLYN J. O'CONNOR, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Own Motion Order 

Julv 24, 1980 

On June 10, 19 80, claimant, by und through her1 -~ t torney, 
requested the Board to exercise its u.-:;·, motion ju1:isctiction 
and reopen her claim for an injury sustained on July 16, 
1973. Claimant's claim has been closed and her aggravation 
rights have expired. 

Attached to claimant's request for own motion rtc;l::_ef 
were seve ra 1 medical n°:!ports. Dr. Vore, on March 7, 1 '} ,~ 0, 
indicated claimant's concli tion was an a~Jg ra va tion of h~~ 1_­

syrnptoms with objective neurologi c. si 9;1 s over the pz,s t two 
years. 

On June 24, 1980, the carrier, by and through ics 
attorney, advised the Board it opposed reopening cla~m~nt•~ 
claim under the Board's own motion jurisdiction. It ::-,-~­
quested the Board to wait on the decision until~ copy of 
the September 19 79 hospital records could be obtained anc'i 
claimant could be examined by the Orthopaedic Consultants. 
Claimant responded to this on June 30 asking the Board to 
grant its request and not allow a~ examination by the Ortho­
paedic Consultants. 

The Board, after thoroughly examining the evidence 
before it, finds that it would be in the best inte~est of 
ilie parties to refer this case to its Hearinys Division to 
be set for a_ hearing on the issue of whether ciaiman t I s 
current condition is related to her 1973 industrial in~ury. 
After the hearing, the Referee shall cause a transc~ipt to 
be prepared and forwarded to the Board together with his 
recommendation in this matter. 

The Board approves the insurer's request thc1t claimant 
be examined by the Orthopaedic Consultants on August 7, 
19 80. 
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July 24, 1980

m

CLAIM NO. 93-05255

CAROLYN J. O'CONNOR, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Own Motion Order

On June 10, 1980, claimant, by and through her) .'ttorney,
requested the Board to exercise its own motion jurisdiction
and reopen her claim for an injury sustained on July 16,
1973. Claimant’s claim has been closed and her aggravation
rights have expired.

Attached to claimant's request for own motion relief
were several medical reports. Dr. Vore, on March 7, 1080,
indicated claimant's condition was an aggrav^ation of her
symptoms with objective neurologic signs over the past two
years.

On June 24, 1980, the carrier, by and through ics
attorney, advised the Board it opposed reopening claimant'i
claim under the Board's own motion jurisdiction. It re­
quested the Board to wait on the decision until a copy of 
the  eptember 1979 hospital records could be obtained and
claimant could be examined by che Orthopaedic Consultants.
ClaiiTiant responded to this on June 30 asking the Board to
grant its request and not allow ah examination by the Ortho­
paedic Consultants.

The Board, after thoroughly examining the evidence
before it, finds that it would be in the best interest of
the parties to refer this case to its Hearings Division to 
be set for a hearing on the issue of whether claimant's
current condition is related to her 1973 industrial injury.
After the hearing, the Referee shall cause a transcript to
be prepared and forwarded to the Board together with his
reconimendation in this matter.

The Board approves the insurer's request that claimant
be examined by the Orthopaedic Consultants on August 7,
1980.
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The Board, -after thoroµgh consideration.of the cuiaence 
before it, concludes thut cla-irnant I S "claim should. be 1.·,·opened 
a;::. of the date of his ·myelogram, June",'), 1980 and unt.i.i. 
closed pursuant to the provision·oe OR~ 6~6.278~ 

Claimant I s attorney is entitled to a reasonable a ;..-..:or_neys 
fee equal to 25i of the increased compensation ·grantc~ by _this 
order, not to exceed $250. ' 

IT IS S~ ORDERED. 

CLAIM NO. C 29752 

SHARON MARRIOTT, CLAIMANT 
SAIF, Legal S~rvices, Defense Atty. 
Own Motion Order 

July 24, 1980 

Claimant austaine<l a cornpensible injury to her :2ft k~~e 
on July 6, 1966. Her claim was first closed on- OctobJr 14, 
1966 anq her aggravation ri0hts have expirc<l.· · 

Or. April l, 1980, Dr. Robert Stec:::le dias:!oseci -~r- . .,;_imatic 
chondromalacia patella. He fcl t that claimant's synr: !:orr1s 
were severe enough for additional treutment an<l reconL'ncnded 
possible surgery. On May 14, 1980 a left patella lisamenl 
and tubercle advancement wiih quadriccps-plaGty was p~rfor~cd 
by Dr._Steele. · 

On July 14, 1980 the State Accident Insurance Fu~d 
Corporation advised the Board that it would not oppc ;!:! an. -..:,v:n 
Motion Order reopening claimant I s clain fror,1 t:-.e dat~· of her· 
surgery, May 13, 1980 .. 

The Doard, after th6iough consid8ration of the ~videnc~ 
before it, concludes that claimant's claim should be reo~ened 
as of the date she entered the hospital for the surgery per­
formed by Dr. Steele, May 13, 1930, and until close persua,-..:. 
to the provisions.of ORS 656.278. · ~ · 

IT IS SO ORDERED. 

-686-

The Board, after thorough consideration of, the e^^idence 
before it, concludes that claimant's claim should be reopened
as of the date of his myelogram, JuneiD, 1980 and untj.:
closed pursuant to the provision of OR G56.278.

Claimant's attorney is entitled to a reasonable aut.orneys
fee equal to 25?, of the increased compensation granted by this
order, not to exceed $250.

IT I  O^ ORDERED.

m

CLAIM NO. C 29752

 HARON MARRIOTT, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

July 24, 1980

Claimant sustained a compensible injury to her left knee
on July 6, 1966. Her claim v.'as first closed on October 14,
1966 and her aggravation rights have expired.

On April 1, 1980, Dr. Robert  teele diag.nosed tr.^uiaatic
chondromalacia patella. He felt that claimant's synr. ions
were severe enough for additional treatment and reconmended
possible surgery. On May 14, 1930 a left patella ligament
and tubercle advancement with quadriceps-plasty was performed
by Dr.  teele.

On July 14 , 1980 the  tate /vccident Insvirance Fund
Corporation advised the Board that it would not oppe an tv.n
Motion Order reopening claimant's claim from the date of her
surgery, May 13, 1980.

The Board, after thorough consideration of the evidencoi 
before it, concludes that claimant's claim should be reopened
as of the date she entered the hospital for the surgery per­
formed by Dr.  teele, May 13, 1930, and until close persuanc
to the provisions .of OR 656.270 .

IT I  O ORDERED.

m
-686-
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···July. is, 1980 

•: ..... 
. · CLAIM :IO •. 'H, 8~()· ~:•tiit30 · 

;· ... • • f. . • ·._ .: .: ,. • •• ~ • • 

.. ; ... 

'!·. 

DOUGLAS w. GATES, CLAIMANT .... •,,· •,. 
Bruce Kayser, Claimant's Atty. 
Robert E. Joseph; Jr.; Employer's· A.tty.· 
Stipul~tion·· For C~mpromi~e .. ,.,;: · 

,,; . ·· 1 •. ~ .· • 
,.. • • ~ ;i, 'I., ' • I • • t 

On or··about March 22.; 1977,. decedent was electro9uted 
during the course·and scope·of his employment with Oregon­
Portland Cement when he came in contact with a.high voltage 
cable under the control .of Crause:-Hinds Co .. · . . . . . :;; •, 

. Fireman's Fund'. Insurance Compani~s·,.·the 
pensation carri~r for Oregon~Portland Cement 
beneficiaries' .claim and.has paid the.sum of 
_death ·benefits and assoc'iatea:·· expenses. · .. . .. : . .. .. . . ~ . . . 

workers I com-· 
ac9epted the 
$2_9,130 •. 02. in 

·An' action at law was, filed on behalf o'f'the beneficiaries 
;in the Uni fed States·'.District, Court for the District o{, Oregon 
being entit:ieci ."Sun_'Cha· Gates-,·· Personal. Representative of the 
·Estates of Douglas Wm·. Gates, Deceased· v. Crause-Hinds co. , 
Civii # -7'8-·571. . The··· said action at 'law has been- settled for 
·the sum of. $400,000 ~ . The beneficiaries and Fireman's F_und 
Insuranc·e · Companies· desiring, to settle and compromise any and 
~11 claims undei:;· tlie·.Oregon workers' compensation laws 
here~y agr~e arid -st~pulate:as.follow~: · 

' . 

-, t · •. • ·• • • i -~ I · .. · 
. · · · 1 ·.: · , That Fireman's Fund'. Insurance Companies will be paid 
out ot:··tpe proceeds of this settlemen·t aforesaid the sum of 
$29,130~02 representing all su~s ·paid.by them ·for death·benefits. 
under the ·.O~e_gon workers' · c::ompensation law. · · .·. 

. . ~ 

2 .. That all· the .res.t· and residue. fo said settlem~nt, 
af:ter· '.deduction of attorney fees .and court costs, to be· paid 
to Fellows, McCarthy"·, ·zikes &· Kayser,· attorneys·· at law; who have 
rep·resented,· the beneficiaries in an action at law against Crause­
Hinds ·co.·,i-$a'ia balance being the sum of $370.869.98' to be 
paid to·thei'bene'fici~ries as provided in the probate documents 
appended h~iete> and m~~e a part of this compromise. 

: ~ . ~ ; . . . . . 
j.· 'That in consideration of said release of any claim 

by Fii::emen:•·s · Fund Insurance .-Companies -upon the· money ·result­
ing tram the _settlement aforesaid.the beneficiaries~re~eases 
and wa~ve. all_ ~utur_e· rights and benefits to which they ,may· be 
entitled under·. the .workers~ . compensation law of the State of 

. Oregon. · .:. l, • '. · · \· .. 
. , 
~ 1! • 

:. I":r IS . sd, STIPULATED: 
__ ..,,._ -.-~· 

,· 

. : . . 
' ... /, . 

• • • j 
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CLAIM NO.. :^H, 830 C‘ 4'5‘,15 30' ■_ ■'july 25, 1980

DOUGLA W. GATE , CLAIMANT
Bruce Kayser, Claimant's Atty.
Robert E. Joseph, Jr., Employer's Atty,
 tipulation ■ For Compromise .

On or-about March 22, 1977, . decedent was electrocuted
during the course and scope of his employment with Oregon-
Portland Cement when he came in contact with a .high voltage
cable under the control .of Crause-Hinds Co.

Fireman's Fund Insurance Companies, the workers' com
pensation carrier for Oregon-Portlahd Cement accepted the
beneficiaries' ,claim and.has paid the sum of $29,130..02 in
death benefits and associated" expenses,

• An' action at law was; filed on behalf of the beneficiaries
jin the United  tates^District Court for the District of Oregon
being entitled ." un Cha Gates,• Personal Representative of the
Estates of Douglas Wm. Gates, Deceased v. Crause-Hinds Co.,
Civil # 78-571. Thesaid action at law has been settled for 
the sum of $400,000., The beneficiaries and Fireman's Fund
Insurance Companies’desiring to settle and compromise any and
all claims under the.Oregon workers' compensation laws 
hereby agree arid stipulate, as.follows:

I'.’ That Fireman's Fund Insurance Companies will be paid
out ofthe proceeds of this settlement aforesaid the sum of
$29,130.02 representing all sums paid.by them for death•benefits
under the Oregon workers' compensation law.

2. . That all the rest and residue fo said settlement,
after ideduction of attorney fees and court costs, to be'paid
to Fellows, McCarthy, Zikes & Kayser, attorneys at law,' who have
represented'the beneficiaries in an action at law against Crause-
Hinds Co.,isaid balance being the sum of $370,869.98 to be
paid to-the; beneficiaries as provided in the probate documents
appended hereto and made a part of this compromise,

- ’ > ' ' I • . ' ■ ■
3. That in consideration of said release of any claim

by Firemen's Fund Insurance Companies upon the money result
ing from the settlement aforesaid .the beneficiaries^releases
and waive,all future rights and benefits to which they .may be 
entitled under’the workers! compensation law of the  tate of 
Oregon. ' I--’ ■ . k

IT I •  O:  TIPULATED:
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. The fo~egoi~g··stipui~t'for :fo~· bomJ~orhi;e_ .and set~i~~ent>:,.: 
of the· work_ers' compensation claims;-·o:t: Sun' Cha: Gates,'. Cheryl .",'. 

·L. Gates,. Douglas W. ·Gates, And Peter J. Gates, is h~reby .. 
:_ approved and upon payment of the' sum !:i"et · forth above Fireman'. s 

Fund Insriranc~ Companies and Oregoh~Portland Cement are · 
~xonerated -from.any future liability to- said beneficiaries 

. for injuries incurred on March 22,· 19.77, while in the employ· 
· of Oregon-Portland Cement. · 

. . : ...,.~ 
••••-1 r•••' 

WCB CASE NO. 79-4501 

CARRIE E. CROSS, CLAIMANT. 
Knappenberger, Tish & Shartel, 
· Claimant's Attys·.· 

SAIF, Legal ~ervices, Defense A~ty. 
Request for Review by Claimant 

' - . 

·· .. ··· 't' 

July. 28,. 19.8 Q. 

Claimant seeks· Board· n.::v'iew of the Rcfeu:c' s· or,:,_~~ , 
.. which granted her an award of compcnsatio:-i equal, to :: '.l:z. 5' 0 ' 

.fpr 75%- loss .of her left 1·cg, bcin_rr. ~1.n increo:.::-:::d ·of ·•n.-5° .. · 
: for 25%· loss: of the _left ·1erJ and awprucd clair.1,3;1t's _·;_!::_cor:ncy 

a·, fee out of· the incretised compenscltiori. ·c1a.i:1v1nt C()f' tc,ids 
· · she is permanen t.i.y .and· totally .. disc1b :i°eJ .·. _ .. 

-~ . 

FACTS ··~ . , I .·. 
The· Board_ Ei1;ds that the facts .as.rccitec.: bv ·::h- · :-:c·fr:):_·,:c 

in his Opinion and Orde;_- are .accurate and a·f firm;· th,):-:--.·. •~··1:c 
Referee's order~is attached hereto ~ri6~ by this-refcrcnc~,' 
nade a part hereof.· · · 

BOARD ON DE NOVO REVIEW 

On June 29, 197 8, Dr. i'larb le. per formed s l~ ;~qcry 1C:'.! . 

claimant for a total left knee replacer:1ent·witl·, ·cuop,:_,tc_:,lla _ .. 
components. The · Orthopc1edic Consul t-u.nts, · in Mzirch 19.70, • · · . 
found .claimant was showin~; • rJra::1.ual s'tr:engthening of th·e Ief.t · · 
knee, ·but felt the cl aim c6u ld be closed. Ti12v; rated the·· ' 
loss of function of the· knee· as moderate. It ~as the:i 1~ ~-, 

opinion claimant shou J.d continue .. to lose weiqh t · and tr: at ·, 
claimant_. was capable of relzi ti vcly s0dcn tc1 ry a cti vi tic~,~ · . · 
which did not require prolon~JGci weiqht bearinq c-1nc1 quick 

. movements of the left leg. Clbimant stated she 'fol t: l.,.,:r.: 
surgery had helped her: :·, 
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• i ■ The foregoing stipulation .for’ compromise and settlement.;;..
of the workers ’ compensation clalms/of Sun Cha: GatesCheryl ■'
L. Gates, Douglas W. Gates, And Peter J. Gates, is hereby
approved and upon payment of the' sum set'forth above Fireman*s
Fund Insurance Companies and Oregoh-Portland Cement are
exonerated fromany future liability to- said beneficiaries
for injurieis incurred on March   , 1 77, while in the employ'
of Oregon-Portland Cement..

#

‘ - ■ WCB CA E NO. 79-4501 .V July. 28,. 19.80- ;

CARRIE E. CRO  , CLAIMANT. . ' ^
Knappenberger, Tish   hartel,
Claimant's Attys'. . -

 AIF, Legal  ervices, Defense Atty. ■ ; ’■
Request for Review by Claimant

; Claimant seeks' Board-review of the Referee's' oroor. :
which granted her an award of compensati'on equal', to .12
.for 75%. loss ,of her left .leg, being-, an increased 'of 'B7; 5°. - '
-for 25%- loss; of, the left leg and awpraed claimant's atcorncy
a- fee out of’ the increased compensa tion. 'Claimant coi-tends
•she is permanently-.and- totally'.disabled.-• .. •• ‘ 1

FACT ; ; ' ... ^ ■ ’ : ...

The; Board finds .that the facts , as . rc'ci tec by th-, '■-.erg i.-c
in his Opinion and Order are .accurate and a-ffirrris them.'' /j’h.e
Referee’s order ^is attached hereto' arid', by this-reference, ' •
made a part hereof. • • • . - '• .

BOARD ON DE -NOVO REVIEW

On June 29 , 1978, Dr. Marble. perfo.rmed surgery 1.';-;
claimant for a total left knee repla cement • with 'duopa tel la
components . The ' Orthopaedic Consultants, 'in, March- 19.79 ,• , ..1
found .claimant was showing- gradual strengthening of the 'lef.t
knee, but felt the claim c6u,ld be closed. They; rated the'- .
Loss of function of the knee as moderate. It was their. -
opinion claimant should continue-to lose weight and thiat
claimant., was capable of relati^-ely sedentary activities' •'
which did not require prolonged weight bearing and quick
movements of the left leg. Claimant stated, she ‘Lelt her.;'
surgery had helped her; . ’r .

%

%
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April 1979, Dr. Marbl~ ~tatcd cJ.aimanL's disanility 
was moderate. He felt her c6ndition.might improve sli~htly, 
but she would never be able to return to a full.time, eight­
hour a day, up-on-her- feet type job. · Dr. Marble recommended 
that since claimant would be 6'::) years old. within two n,onths, 
she ought to retire. In his deposition, Dr. Marble stated 

' claimant, after her. surgery had had a bet tcr r-trnc3c of motio:1 
than he:expected~ He noted the knee had remained pretty 
stable. It was his opinion cl~imant had a 40-SOi los~ of 
function of the knee. He noted clainwnt lacked 5° or full 

·extension of the knee. He c9mrncnted he had usked cla.1n,cint 
to lose weiqht since s}!e was too heavy, but claimant has 
failed to do so. 

Based on the evidence in this case, the Boord wu1_i lcJ 
reverse the award of cornpensa tion qrantec1 by the n.ofc.:rcc anc: 
restore the Determination Order. The evidence docs not 
indicate claimant is permanently and totally disubled. 
Likewise, it does not support the Referee's ci·war6 of ,:::ompc:iso.­
tion. The consensus of the doctors is that claimant has a 
moderate or 40- 50 % loss of function of her left lee;. C iairktn t 
has made an excellent recovery from her last surgery. She 
has not shown or made any rcol effort to seek re-employment. 
It is apparent she hcis elE:'cted to foll ow D L Mc1r:)lc' ~.; ::.dvi re 
and _retire. Purthc r, in J urcd workers have the ob 1 iq.:1 ti on : o 
mitigate or reduce their disabilities. In this case, claimant 
has beer. advised to lose wc.i_cJht. She h.:i.s failco to c;:) so. 
A loss of weight would reduce the stress and strain o~ her 
knee. 

Therefor~, the Boord reverses the Referee's order and 
restores and affirms the ,\pril 17, 1979 Determi.natio:--1 Order. 

ORDER 

The Referee's order, dated February 29, 19 80, is rcve1~seo 
in its entirety. 

The April 17, 1979 Determination Order 1s restored -and 
affirmed. 
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In April 1979, Dr. Marble :st:ated cj.aimant's disanility
was moderate. Fie felt her condition, might improve slightly,
but she would never be able to return to a full.tim.e, eight-
hour a day, up-on-her-feet type job., - Dr. Marble recommended
that since claimant would be 65 years old within two n.onths,
she ought to retire. In his deposition, Dr. Marble stated
claimant, after her, surgery had had a better range of motion
than he ;expected. He noted the knee had remained pretty
stable.. It was his opinion claimant had a 40-50'-, loss of
function of the knee. Fie noted claimant lacked 5° of I-'ull
•extension of the knee. He cpmmented he had asked claimant
to lose weight since she was too heavy, but claimant has
failed to do so.

Based on the evidence in this case,, the Board would
reverse the award of compensation granted by the Referee and
restore the Determination Order. The evidence does not
indicate claimant is permanently and totally disabled.
Likewise, it does not support the Re.feree’s award of compensa­
tion. The.consensus of the doctors is that claimant has a
moderate or 40-50% loss of function of her left lec:. Claimant
has made an excellent recovery from her last surgery.  he
has not shown or made any real effort to seek re-employment.
It is-apparent she has elected to .follow Dr. Marble's advice
and retire. Further, injured workers have the oblicjation to
mitigate or reduce their disabilities. In this case, claimant
has been advised to lose weight.  he has failed to d:? so.
h loss of weight would reduce the stress and strain on her
knee.

Therefore, the Board reverses the Referee's order and
restores and affirms the April 17, 1979 Determination Order.

ORDER

m

The Referee's order, dated February 29, 1980, is reversed
in' its entirety.

The April 17, 1979 Determination Order is restored-and
affirmed.
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. wc·B CASE- NO.,_· 79-94li: :,· :'. July. 28, ·-1980 
.. 

JAMES T.· DAVIS, CLAIMANT 
-Merten &.Saltveit, Claimant's Attys~ · 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's ·Attys. 
Request for Review by Claimant 

Claimant seeks Board rCV.iQw of· the Referee's order 
which authorized a )liyeJ.ograin and awarded claimant comµensa,t.ion 
equal to 96 ° for· 30 % unschedllled disability :for· his b.:;.:.:.:k· 

- injury .. Claimant contends: (1) his claim wa.s prematurc.1.y 
closed'; ( 2.) he is in n~ed of further modi cal care ·,:1 i: the 
Pain Center;· anc1' (3) the award of permanent parti.::!i. _,:lisabi_L.ty_ 
was not adequate. 

F'ACTS. 

On October 1 7, 19 7 8, claimant a 2_3-ycar--old clod: worker. · .. · · 
· ~ith De],ta Lines, inju~ed his b~ck whiie unloa6.ing frei.9ht,._ • 

The injury was di.agnoscd as ·a· l'umha.r- ;struin. ·,Jr. Gc-c..1J.d 
Butler hospitalized cfaimant on October 31, 1978 foe conser~u­
tive treatment and traction .. M1il0 hospitali.zed,· cl.Jirn.3.r:t 
had a seizure which was di~gposed us·,<? gran('i ·m~1J. sc1.zure · 
disorder. 

' ' 

rn· November 1978, Dr. Butler reported he found :it hard• 
to evaluate clai~ant because he .ha~ so many subjective 
complaints with very few objective .findings. 

Dr. · Curtis Hill, on ,January. 9, 1979, performed a l.umln:.i 
laminectorny and discec·t;omy. at the L4-5' level. 

Dr .. Lawrence Franks, in ,January, .J. 9 79, reported c.::.a.i.'mai·l t' s 
pain w·as "mechanical" in orig~~- rr·hcrc w~s n~ ncrnro:i.o~;.ical 

· deficit. Dr. Franks recommended clairnc~nt,.begin to u.sc a.,· .. 
transcutaneous nerve stimulator. and continue with his r::obi-lizcJ.-
_tion and strengthening program. ·· · · · · 

,":' . 

Dr. John Ebert; in June i:i79, J~eported also thaL c1aim.:mt 
complained of constant pilin in his, left leg and back. ·Dr .... · 
Ebert felt that because of marked ·fun·ctiona i o,ierlay referr.:i.f 
to a psychologist or the Pain Center w.1s r12coinrnended. . : _.: · 

In August 1979, the ofthopaec;:1ic Consult.rnts opi:1•·d 
c~aimant was medically stationary but· precluded !:rom i1.i.s · 
previous· occupation with or w~thout limit.:1tions. It •.vas 
their opinlon the total·loss of function of claimant's back 
due to this injury was mildly moder~te. Ors. Ebert a~d. 
Butler concurred with this report. 
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WCB CA E NO. 79-9417 '' ' July. 28, 1980

JAME T.- DAVI , CLAIMANT '
Merten &  altveit, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

Claimant seeks Boa.r'd review of'the Referee's order
which authorized a myelogram aiid av/arded claimant compensation
equal to 96° for 30% unscheduled disability .for his hack'
injury. .Claimant contends: (1) his claim was premature.;.y
closed'; (2.) he is in need of further medical care at tiie

#

Pain Center;- and'
was not adequate.

FACT 

3) the award of permanent partial ''.lisability

> On October 17 , 197 8, claimant a 2 3-year-old clock worker,
with Delta Lines, injured his back while unloaciing freight.
The injury was diagnosed as a ' lunibar-.strain. Dr. Gerald
Butler hospitalized claimant on October .31, 19 78 for, consei'vui"
tive treatment and traction. While hospitalized,- claimant
had a seizure which v/as diacynosed as''a granc^i inal seizure ' ••
disorder.

In’ November 1978, Dr. Butler reported ho found it hard■ •
to evaluate claimant because he .had so many subjective
complaints with very few objective findings.

Dr. 'Curtis Hill, on January-9, 1979, performed a
laminectomy and discectomy , at the L4-5' level.

lumbar

Dr. .Lawrence Franks, in Jajiuary-.1979 , reported c.laimant's
pain was "mechanical" in origin. There was no neurolocjical
deficit. Dr. Franks recorrimended claimant^,begin zo use a.
transcutaneous nerve stimulator- and continue with his r^obrliza-
.tion and strengthening program. , . .- ' : • '

Dr. John Ebe.rt; in June il79, jreported also thal:. claimant
complained of constant pain in his. .left leg and back. 'Dr..
Ebert felt that because of marked -fun'etiona i overlay referral’
to a psychologist or the Pain Center was recommended.

In August 1979 , the Orthopaedic Consultants opirv-d ■’
claimant was medically stationary but precluded from 'n.i.s ‘
previous'occupation with or without limitations. It was
their opinion the total loss of function of claimant's back
due to this injury was mildly moderate. Drs. Ebert and,
Butler concurred with this report.
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Robert Rosenbaum, in October.1979, reported claimant 
did not have strong objective evidence of neurologic deficits 
and he recommended ·a repeat myelogr0rn. 

This claim was initially closed by a Dcterminatio~ 
Order, dat~d October 23, 1979, which c1,·,cH'ded cli:d.monl cc:mpornry 
total disability compensation and compensation equal to 64° · 

· for 20 % unscheduled disability for his bC1ck injury. 

In November 19 79, Dr. Richard Laze re, a clinicc1l psycholo­
gist, commenced a pro9ram of relaxation therapy for claimant. 

At th~ time of the hearing, clai~ani was enrol.le~ in a 
corcununi ty college night school to upcJ rc1de his ma th pro~=i ciency. 
Claimant testified he was to start an authoriz~d vocational 
rehabilitation pro9ram on January 2, 1980 to become Zln 

~rchitectural assistant. Claimant testified to contin~ing 
back and leg pain. 

1he Referee found claimant's claim was not prematurely 
closed and felt claimant would not benefit from enrollment 
at the Pain Center. He ordered defendant to authorize a 
rnyelogram if claimant's physician so recommended and grant~c: 
claimant an award of 30% unscheduled disability. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, affirms the Referee's 
order. 

ORDER 

The Referee's order, dated January 2, 1980, as corrected 
· on Januarv 13, 19 80, is affirTlied. 

~ ' 

WCB CASE NO. 79-:-611 July 28, 1980 

EUNICE McMANAMA, CLAIMANT 
/Thomas E. Howser, Claimant's Atty. 

Heysell, Velure & Pocock, Ernp~oyer's Attys. 
Order 

- • -- - ~ ---·-- - .. • 

,~--

The Board, having receive~ a request for reconsideration 
of it's June 2 7, 19 80 Order on Review, and the appeal rig)1ts 
having almost run, 

IT IS HEREBY ORDERED the June 27, 1980 Order on ~eview 
be held in abatement until the Board can·fully consider the 
contentions raised by the employer-carrier I s attorne/ and _ 
enter an order either amending or reaffirming che Ju~~ orde~. 
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Dr. Robert Rosenbaum., in October . 1979 , reported ciairriant
did not have strong objective evidence of neurologic deficits
and he recommended -a repeat myelogram.

This claim was initially closed by a Determination
Order, dated October 23, 1979 , which awarded clai.mant cemporary
total disability compensation and compensation equal to 64°
for 20% unscheduled disability for his back injury.

In November 1979, Dr. Richard Lazere, a clinical psycholo­
gist, commenced a program of relaxation therapy for claimant.

At the time of the hearing, claimant was enrolled in a
community college night school to upgrade his math proficiency.
Claimant testified he was to start an authorized vocational
rehabilitation program on January 2, 1980 to become an
architectural assistant. Claimant testified to continuing
back and leg pain.

The Referee found claimant' s ■ claim, was not prematurely
closed and felt claimant would not benefit from enrollment
at the Pain Center. He ordered defendant to authorize a
myelogram if claimant's physician so recommended and granted
claimant an award of 30% unscheduled disability.

BOARD ON DE NOVO REVIEW

The Board, after
order.

de novo reviev/, affirms the Referee's

ORDER

m

The Referee's order, dated January 2, 1980, as corrected
on.January 13, 1980, is affirmed.

WCB CA E NO. 79-611 July 28, 1980

EUNICE McMANAMA, CLAIMANT
Thomas E. Howser, Claimant's Atty.
Heysell, Velure & Pocock, Employer's Attys.
Order

The Board, having received a request for reconsideration
of it's June 27, 1980 Order on Review, and the appeal rights
having almost run,

IT I HEREBY ORDERED the June 27, 1980 Order on Review
be held in abatement until the Board can fully consider the
contentions raised by the employer-carrier's attorney and
enter an order either amending or reaffirming che June order.
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CLAIM NO. A 724627 

GEORGE W. ANDERSON, CLAIMANT 

SAIF, Legal Servic~s, Defense Atty. 
Own Motion Order -

.;ruly 29·, 1980 

·On April 9, 1959, clai~nnt suffered n compcns~b:e 

injury to his right le~J. Part of the cn2atmcnt. for t:-;i.s 

injury was surgery on the leg incl~ding the use of .scc~ws:to 

stabilize the fractures. The :: laim was closcc. Clci.imJ.n t • s 

aggravation rights have expired. 

In May 19 80, cL:iimant began havin0 pain 1n the leg in 

the area t,yhere the screws had ::i12cn pl,c1ced ... On May 2 8, 19.; G, 

Dr. C. Don Platner removed portio:1s of the thr,,-::e scrc-,·1:,:;- in 

claimant 1 s right leg. 

On July 21, 1980, tni2 Stz.;:e hccident Inscr,::::ce ;·':;:,d 

Corporation advised the Board of these facts. It i1-.c::: .:atc)ci 

it did not oppose an Own Motion Order :::-eopenii.c; this c_~airr 

for the May 28, 1980 surgery.· 

, ' 

The Board, after review.inc; the informa tiori s nbml t ted.' U) 

it, finds the fv:ay 28, 1980 sun1ery is reiatec; to the ·-_.,eatment 

claimant received for his April 9, 1959 injury. ?hecefort·. 

the Board orders this claim :-ec,pened effective May 2S, 1980 

for payment of compensation and b<2ne fits provideci for by . 

law, until closed pursuant to ORS 656.278. 

IT rs so ORDERED. 

WCB CASE.NO. 79-9912 

VIRGINIA M. AYER, CLAIMANT 

Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 

Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Order of Dismissal 

July 29, 1980 

On July 3, 1980, the Boarc:! received a request f:c,r. revJ..ew 

from the claimant, by and through her attorney. The i3card 

has been advised that the carrier, by and through iU: :. ttorr.ey, 

. requested reconsideration of the Rcfe ree 's order on , . l;r:2 20, 

1980. The Board, at this time, has no jurisdiction i··. ':hi::; 

matter arid claimant's request for rcvic:,:w should be dl r;!.,lsscc:. 

IT IS SO ORDERED. 
- ' 
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CLAIM NO, A 724627 • . July‘29, 1980

GEORGE W. ANDER ON, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

'On April 9, 1959, claimant suflerec a compensable
injury to his right leg. Part of the creatment: ^ for this
injury was surgery on the leg including the use of screws :to
stabilize the fractures. The claim was closed. Claimant's
aggravation rights have expired.

In May 1980, claimant began having pain in the leg in
the area where the screws had been placed..'. On Kay 28, 19 O,
Dr. C. Don Plainer removed portions of the three screws- in
claimant's right leg.

On July 21, 1980 , the  tate Accident Insurance i''ur;d
Corporation advised the Board of these facts. It irni:; .-:atod
it did not oppose an Own Motion Order reopenir.g this c.laim
for the May 28, 1980 surgery.

The Board, after
it, finds the Kay 28,
claimant received for
the' Board orders this

reviewinc; the information submitted,' zo
1980 surgery is reiatec to the 'a.reatment
his April 9, 1959 injury. Therefore',
claim rGopened effective May 28, 1980

for payment of compensation and benet'its provided for by
law, until closed pursuant to OR 656. 278.

IT I  O ORDERED.

WCB CA E.NO. 79-9912 July 29, 1980

VIRGINIA M. AYER, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O*Leary, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order of Dismissal

On July 3 , 19 80, the Board received a request fc,r review
from the claimant, by and.through her attorney. The Board
has been advised that the carrier, by and through its attorney
requested reconsideration of the Referee's order on i-une 20,
1980. The Board, at this time, has no jurisdiction i "■ chis
matter and claimant's request for review should be dis!,:isscd.

IT I  O ORDERED.
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WCB CASE. NO~_:,· 7 g'...207 ("''11t:~':. 'July. 2 9; 198 ci:·'· ·:,. · .. 

TIMOTHY.BLAIR, CLAIMANT· 
·01son, Hittle, Gardner & Evans, 

CLaimant's Attys. . 
Lang, Klein, Wolf, ·smith;~Griffith 

& Hallmark,. Employer's A ttys., 
Request for Review by Employer 

i. · . The· employer-carrier seeks Board_ review, of thilt rnrtion 
of the Referee's order which: ( 1) ordered this clai rn _:-eoper.ed 

·i. • and placed claimant on· temporary total disability· as, of·· 
August· 8, 19 79; ( 2) ordered. it to re-fer claimant_ to t!1c 
Callahan Center and pay benefits until clos~re tmdcr -ORS 
656. 2 6 8; and ( 3) ordered the· ·carrier to pay fo,: the tn,0 tmc,, t 
rendered by brs. Lafrance and Durdeil. Clai~an~'s ~ttorney 
was awarded a fee in the sum of $850 .for prevailing bn the 
issue of the employer-cariic~:s refu~al to p~y medic~! bilJ.s 
and the failure to provide additional temporary totc1l.disabil­
~ty payments. The employer-carrier co1~tencls t.he Ref2ree 1s 
order should be reversed; 

FACTS 

On. October 2 7, 19 7 8, claimant, a 21-ye ar- oll1 cabinet 
builder with Commodore Cor9oration, injured his mid-b<:lck 
when he picked up a five-gallon bucket of paint which he 
thought was e·mpty. Dr. Les lie Pullen, a chiropr;:icto::, 
diagnosed this injury as a thoracic sprain. ~e referrc~ 
-claimant to Dr. Richard Cronk for an evaluation. 

In November 1978, Dr. Cronk diagnosed mild thorac0lurrt0ar 
~usculoligamentous strain. Dr. Cronk conc]ud0d that cl~iman~ 
ha0 ne, objective findi:1gs and strong 2lem2:its of func'.::.ional 
overlay. He advised claimant he felt he had suscained .:,. mild 
back strain and that he could re turn to wori<:. CL1irr.c1~1 c; at~ 
this point, became angry and .advised Dr. Cronk he wisai& a 
second opinion. 

' '· ~- . _..,·. . ___ ..,.: .:.. ~ .. - .... 

· Dr. Don Poulson, in early December. 19 7 8, · rep or tee; he 
essentially agreed with Dr. Cronk, but he had"taken claima~t 

· off work. He felt claimant could return to work around the 
first .of January 1979. · Claimant did· have full ranc;c of 
motion, but had remissions· and exacerbations ~J f · pa.in.' 

In January 1979, the Orthopaedic cons.ultunts· rcpc,rtea 
claimant. stated his back,. in his opinion, was· qet tinrJ worse. 
Their diagnosis was chronic thor_acol umbar. stri:!in by" history. 
They fe 1 t claimant's _condition was stationary and cloim.:m t 
could return to the same occupation without '-rny · lirni ~ •. , :;.io'ns. 
They found· nd loss of functio~ of the back due·to thi5 
injur.y. 
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WCB CA E, NQ.;’',79-2074^‘''^'^V^uly'29; 1980?‘-' -'

TIMOTHY BLAIR, CLAIMANT' '
Olson, Hittle, Gardner & Evans,

CLaimant's Attys.
Lang, Klein, Wolf,  mith, ‘ Griffith . ' '

& Hallmark,, Employer’s Attys.-
Request for Review by Employer •

The • emplpyer-carrier seeks Board reviev;. of that portion
of the Referee's order which: (1) ordered this claim reopened
and placed claimant on temporary total disability a ' of
August'8, 1979; (2) ordered, it to refer claimant to the
Callahan Center and pay benefits until clos.ure under 'OR 
656.268; and {3) ordered the’ carrier to pay for the treatment
rendered by brs. Lafrance and Burdell. Claimant’s attorney
was awarded a fee in. the sum of $850,-for prevailing on the
issue of the employer-carrier,'s refusal to pay medical bil.ls
and the failure to provide additional-temporary total'disabi1-
ity payments. The employer-carrier contends the Referee's
order should be reversed.'.

FACT 

On • October 27, 1978,' claimant, a 21-year-old cabinet
builder with Commodore Corporation, injured his mid-back
when he picked up a five-gallon bucket of paint which he 
thought was empty. Dr. Leslie Pullen, a chiropractoi-,
diagnosed this injury as a thoracic sprain. He referred
•claimant to Dr. Richard Cronk for an evaluation.

9

In November 1978, Dr.
musculoligamentous strain.

Cronk diagnosed mild thoracolumbar
Dr. Cronk concluded that claimant

had no objective findings and strong
overlay. He advised claimant he felt
back strain and that he could return
this point, became angry and .advised 
second opinion.

elements of functionalhe had sustained a mild
to work. ClaiiTiani:,' au
Dr. Cronk he wisned-; a

'Dr, Don Poulson, in early December. 1978, 'reported he 
essentially agreed with Dr. Cronk, but he had'taken claimar. t
off work. He felt claimant could return to work around the
first ,of January 1979. -Claimant did have full range of 
motion, but had remissions and exacerbations of-pain.'

In January 1979, the Orthopaedic Consultants reported
claimant stated his back,, in his opinion, was' getting, worse.
Their diagnosis was chronic thoracolumbar strain by history.
They felt claimant's condition was stationary and claimant
could return to the same occupation without any' lirhi tn tip'ns.
They found'no' loss of function of the back due to thi's
injury.
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·Poulsbn, ·on February 1~ 1979, rcportc~ he wo~ld Aot 
authorize time.loss after. Dcc,-::rnber 7.8, 1978. nr. Po:;l'.,;on 
indicated that claimant le-Et his of ficc very i·i~iltc. ')r". 

Poulson told claimant he could go find any doctor h~ l~ked, 
because he would not take care of him any more. Dr. ~oulson'·s 
opinion was claimant coulc} 90 back to work. 

Thi~ claim was initially closed by a Jeterminatio~ 
Order, dated February 27, 1979, which awanJe,1 c.:0imant 
temporary total disability compensution from O,=:tolx~r ~:,, 
1978 through December 28, 1978. 

On August 8, 1979, claiJT1c1nt wo.s seen by Dr.:· .. L .. 1Frc:1n.:::c. 
The diagnosis was a musculoligc:mentow; strain !'~uffcrcc:· in 
the on-the-job incident of October 1978. Dr. Lo;"i·,:rn::c'. 
recommended a period of physical therapy 2nd ti1at claimant: 
be seen at the Callahan Center. 
~ 

: Dr; Mark .Burdell,. on 1\UCJLSC 21, ]979, :·e:xn.-ted ;-;e~ felt 
clairnan t had a functional/st rue t ural p~~ob 1cm. l!e not\~.:.i th,1:: 
c~aimant's pain seemed out of pro~ortion to the amount of· 
structional misalic;nment of the thoracol umbar spi nc. i1 r. 
Burdell concurred with Dr. La f !'.",mce' s findings a;1c: .ir.1pres s::.on 
and recommended that claimzrnt be re !:erred to the Cal1-,fr1zm · 
Center r'or eval uc1tion and rehabilitation. 

, In Septe~Jer 1979, Qr. Lafrance reported ~c felt claimant 
continued to be disabled at that time from his back p«in.· 
He again recommended claimant be referred for evaln,~tion, 
treatment, physiotherapy, and instruction at the Callahan 
Center. 

The Orthopaedic Consultants agnin ~xamined claimant. 
In November 19 79, they repor. tcC:: that it wc1s their opinion 
that claimant's condition continued to bP. medically. s c,i tior.,iry 

:.·and that -the claim should not be reopened.· They a0uin stated 
they saw nothing. ob.jecti vcly that would prohibit clai r.1,m t 
from re~urning to any type of occupution that he wished to 
pursue. They also felt that the continued chiropractic 
treatments, as well as referral·to the Callahan Center, 
would terid to reinforce claimcint's somatic complaiits and· 
further jeopa~dize his return to gainful employment. 

. . 
At the he&ring, claimant testifieci he is now 22 year~ 

old and has a high school· education. He indicated· h12 worked 
approxirna tely two seasons for the u. S. Forest Service· and-

- then. worked Pendleton Woolen Mil ls. He then began work wi.th 
this employer. Claimant stated he hos continuin9 back. 

·problems. He.stated.he is in pain all the time and is 
unable to work. 
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Dr. Poulsbn,'On February 1, 1979, reportt
authorize time.loss after December 28, 1978. Or. Pc
indicated that claimant left his ofticc very irate.
Poulson told claimant he could go find any doctor he
because he would not take care of him any more. Dr.
opinion was claimant could go back to work.

he would not
1 son
Dr*.
liked,
uoulson's

This' claim was initially closed by a Determinatio.-i
Order, dated February 27, 1979, which award'ed claimant
temporary total disability compensation from October 2",

: 1978 through December 28, 1978.

On August 8, 1979 , claimant v;as seen by Dr. F. L.arranco.
The diagnosis was a musculoligarnentous strain su'fcrcd'in
the on-the-job incident of October 1978. Dr. i^airancc.*
recommended a period of physical therapy and that cJ.aimant
be seen at the Callahan Center.

»
Dr; Mark .Burdell,- on August 21, 1979, reported i'.c felt

claimant had a functional/structural.problem. He noted that -
claimant's pain seemed out of proportion to the amount of
structional misalignment of the thoracolurribar spine. Dr.
Burdell concurred with Dr. Lafrance's findings and impression
and recommended that claimant be referred to the Cal.lahan. '
Center for evaluation and reh^ibilitation.

: In  eptember 1979, Dr. Lafrance reported he felt claimant
continued to be disabled at that time from his back pain.-
He again recomm.ended claimant be referred for evaluation,
treatment, physiotherapy, and instruction at the Callahan
Center.

The Orthopaedic Consultants again examined claimant.
In Novemiber 1979 , they reported that it was their opinion- 
that claimant's condition continued to be medically . scrition.iry

-■'and that -the claim should not be reopened.' 'I’hey again stated
they saw nothing, ob.jectively that would prohibit claimant
from returning to any type of occupation that he wished to
pursue. They also felt that the continued chiropractic
treatments, as well as referral-to the Callahan Center,
would tend to reinforce claimant's somatic complaints and-
further jeopardize his return to gainful employment.

At the hearing, claimant testified he is now 22 years
old and has a high school education. He indicated- he worked
approximately two seasons for the U. . Forest  ervice and-
then-worked Pendleton Woolen Mills. He then began'work with
this employer. Claimant stated he has continuing back, 
-problems. He stated he is in pain all the time and is
unable to work.
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the he~ring, biils were admiit~d ~howing·various -
medical treatment given by· Dr.· Durde·11_ in an amount of $910. 
Medical bills from Dr. LaEiance·in th~ amount of $142.5� 
were also introduced and were noted not to have been pQid. 
The employer-carrier indicated they felt tha.t under the 
circumstances of this case, this-medical treatment wa::; not 
·required. and therefore refused to pay the bills. 

. . . 

The Referee found, bused on Dr. L2.france 1 s r0po1:t of 
August ·a, 1978 that claimant was temporarily and total:y 
disabled as of that date and that· claimant should have bee~ 
placed on temporary total disability. 'fhe Referee or.ciercd 

· that claimant should be continued under treatment with Dr. 
Lafrance and sent to.the Callahan Center and re6e~vc such 
treatment or evaluation as dee~ed necessary. ·upon completion 
of this treatment or if claimant was found medically sticion­
ary, the Referee· felt the claim should be submitted ::or 
closure under ORS 656.268. Further, the Referee found that 
the medical bills of Drs. Burdell anc1 LcJfrar.ce cc.~rtair. ly· 
·represented ~roper treatment and ordered that they sh6G}d be 
paid. 

BOARD ON DE NOVO REVIEW 

The Board concurs with the Referee order.i.ng the pt1ym~n t 
of the medical bills of Drs. Lafrance and Burdell. 

- The Board, ·however, does· not find that the clairr. ,;houlcl 
be reopened nor that claimant :1eeds referral to· the C, llahan 
Center. The evidence of record indicates Ors. Cronk, Poulson 
and the Orthopaedic Consultants found no objective physical 
findings and found claimant was medically stationary. We 
are persuaded by the opinions of these doctors. 

ORDER 

The order of the Referee, dated Feb.r.uilry 29, 1980, is 
rnodif ie a. 

Those p6rtions of the Re~eree•~ order which ordered 
claimant to be placed on temporary total clisz,biJ.ity ..1s of 
August 8, 1979, and ordered the employer to rc::-er cli:.1~.rnu:1t· 
to the Callahan Center and to continue claimant on tcq_:,or.:= .. ry 
total disability, ordered the claim resubmitted for closure 
under ORS 656. 268 if the Callahan Center or Jr. Lafrarce 
finds claimant medically stationary, and ordered claiwJ~t's 
attorney be. awarded a fee of $850 are reversed. 

Cluimant I s attorney is hereby c1ra.nted a fee of $500 _for 
pr8V~iling in overcoming the e~~loyer-carrier's rcfus~~ to 
pay certain rredical bills. 

It is further ord,12red thcJ.:.:. clciirn.:rnl.: is cnti-t]e:d '=-'' no 
additional award tif compensation or vocational rch0bjl i.taLion 
assistance based on the record in this case. 
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At the hearing, bills were admitted showing'various
medical treatment given by • Dr. Durde'll in an amount of $910.
Medical bills from Dr. La France-in the amount of $l-'^2.50
were also introduced and were noted not to have been paid.
The employer-carrier indicated they felt that under the
circumstances of this case, this-medical treatment was not
‘required, and therefore refused to pay the bills.

The Referee found, based on Dr. Lafrance's report of 
August 8, 1978 that claimant w'as temporarily and totally
disabled as of that date and that' claimant should have been
placed on temporary total disability The Referee ordered
that claimant should be continued under treatment w'i th Dr.
Lafrance and sent to the Callahan Center and receiv^e such
treatment or evaluation as deemed necessary. Upon completion
of this treatment or if claimant was found medically starion-
ary, the Referee' felt the claim should be submitted :"or
closure under OR 656.268. Further, the Referee found that
the medical bills of Drs. Burdell and Lafrance certainly
'represented proper treatment and ordered that they should be
paid.

BOARD ON DE NOVO REVIEW

of
The Board concurs with the Referee ordering the payment

the medical bills of Drs. Lafrance and Burdell.

The Board, however, does not find that the claim, should
be reopened nor that claimant needs referral to the Callahan
Center. The evidence of record indicates Drs. Cronk, Poulson
and the Orthopaedic Consultants found no objective physical
findings and found claimant was medically stationary. We
are persuaded by the opinions of these doctors.

ORDER

The order
modified.

of the Referee, dated Feb.ruary 29 , 1980 , is

m

Those portions of the Referee's order which ordered
claimant to be placed on temporary total disabilify v.ts of 
August 8 , 1979 , and orde.red the employer to rofe]- claimant
to the Callahan Center and to continue claimant on terr-.porary
•total disability, ordered the claim resubmitted for closure
under OR 656.268 if the Callahan Center or Dr. Lafrarce
finds claimant medically stationary, and ordered claimant's
attorney be. awarded a fee of $850 are reversed.

Claimant's attorney is hereby granted a fee of $500 for 
prevailing in overcoming the employer-carrier's refusal to
pay certain medical bills.

It is further ordered thar claimant is entit].ed so', no
additional award o'f compensa.tion or vocational rehabJ.l i. tation
assistance based on the record in this case.
... ........ • -697-
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remainder of the Referee';:; or;k:;: is a;: L. cm:c:!c1. 

WCB CASE NO. 79-3361 

SAMUEL LEFFLER, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Empi'oyer's Attys. 
Request for Review by Employer 

July 29, 1980 

The ernpli)y<?r see;ks Boc1rd r•::'Jic\·: ol' t:,c Pc fcrcc' :. <.<,~ei~ 
which found claimant':~ cL:iii: for a Leck crn1 c"1i t '. on cor:.," ·.1s~,b: c 
and awarded c.la irniln t' s at tornc=-~, J f ce;. 'l'hc c;;1p lo·/e r ,.:r_.:1 t.:>JJ,, :,_; 

.the claim is not compensable. 

FACTS 

Claimant had workcc1 for thi:; cr1plo/Cr since l9G_::, ··:-: :~ 
plumber. On Fe:Jruary 21!, 1975, clairn::iLt .::.i.d-.,isc:-:_r DL .. crt 
Moffitt that upon qottin9 out of: bcci ;,:.h.:-.t morni.n0 hi~; :·,1:ck 
was stif:. Claimant rcportc~cl no injury und t.h.:-,t '.:his hapix,:1,-"c 
every five to seven years. Dr. Moffitt ch,::ract,::-rizl:.;d ::r.e 
conditio,1. as "typical wry neck". On i4-=n:ch 27, 1978, 1.,:im-
an t f i 1 e c1 a not i c e of c-1 aim (Form 8 0 l ) ~t 11 c r_: i:1 ,._; 21:"1 :i. r, ; ,_1 i.-y :: r 
his neck had occurred on i}u.r,u2:ir~.' 25, 1978 frc,n "·.,'°crki..-,•_i wi~h 
arms over-head - caused µai:1 whc::::: I sli~Jpcc'i in .c1 h,~:18 . " 
Dr. Moffitt saw claimant on Januu.ry 25, l978 .:uH} cha~i,,:,:·-;ec: 
cervical spine strain anci tendi:·.it.is of the r:i.uht. c.U;,::.v:.: Tr. 
January 1978 the employer was insuroc:': b')" the Stc.::tc i\cc::..denl 
Insurance Fund and the claim was accepted. 

Claimant testified thclt durinq October 2,nd i'lovcmbc.i- 1973 
he again was working under a ho,ise in ti<JhC. qu,ntcrs ':!.:.th 
his hands: overhc~ad. lie stated that he expc1~i0:1coc'i ,1 t·.i.,1ht1k0S 
anc tension i;'1 his neck anc.1 shoi1ldc.::r,-;;. iie ,,;as able t,:- l'ini:-:,1 
work that day and work the n<2x t c1<tY, bt:t cou}c: :--.ot.:. ,.-;ori; U,::· 
third day. Il2 stated thut os he <:iOt up on the ::.::ii;~-d cc,~r, 
November l, 1978, he felt something snap in his neck. The 

moment he felt ·,:he snaL:J, he e:-:pericncccJ a loss of f:cc .. , :.cJ 
in his riqht arm and shoulders. Ee b::stific:d that "tJ-:ci-c:: 
was a 24~hour period wh1.3re somcthinc1 snapped u<Jain" ,:.t:l "th'n9s 
went back to a less painful si tt,a tion". He w,-'.'.::. 2:-::1m i. ,-,,:~d by Ur. 
Moffitt on November 2, 1978 with complaints of right '.-;~c1e of_ 
the neck and shoulder pain. The claimant askrxi to be ;·2ferred 
to a neurolo9ist because he was concen-,ed aboui..: t11l:, ":,ti:,lb1,css" 
he had experienced in his right c:rm after the first "::;,·1<lppincJ" 
of his neck on November .l, 1978. 
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The remainder of the Referee’s orcjer is affirrne;d.

WCB CA E NO. 79-3361 July 29, 1980

 AMUEL LEFFLER, CLAIMANT
Ackerman & DeWenter, Claimant's Attys,
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

The employer seeks Board i''?viov; of: the Tcree’
which found claimant's claim for a r.cck condition coi:.;-ascib! e
and awarded claimant's attorney a fee. The employer c'..n teii<jL:
the claim is not compensable.

FACT 

Claimant had worked for this cpiploycr since .196,1 ■■
pluniber. On February 24, 1975, claimant advisoa Dr. ;•
Moffitt that upon getting out oi: bed that morning his
was stiff. Claimant reported no injury and than tliis h
every five to seven years. Dr. Moffitt characteri?;ed i
condition as "typical W'Tv neck". On March 27, 1978, i.
ant filed a notice of claim (Form 801) alleging an in,u
his neck had occurred on January 25 , 19 78 from ’'working
arms overhead caused pain v/hen I slipped in a hole .
Dr. Moffitt saw clairaant on January 25, 197 8 and diaenm
cervical spine surain and tendinitis of the right cnlbow
January 1978 the employer w’as insured by the  tate .dcci
Insurance Fund and the claimi was accepted.

.. G r i-
(,;ck
a ppC; n ec
he
. :im-
ry
wi th

u
s e ci
. ; • T !'i

de n L

Claimant testified that during October and Novcmbo.i' 1978 
he again was working under a house in tight quarters v/l ch
his hands overhead. He stated that he expe’rienced a tightness
and tension in his neck and shoulders. iie
work that day and v/ork tiie next

w'as able to tini:-;h
day, but cou.ld not •.vo.r.t, th.-:'

third day. lie stated that as he got up on the; uhird day,
November 1, 1978, he felt something snap in his neck. The

moment he felt the snap, he experienced a loss of LC?im..ng
in his right arm and shoulders. He testified that "tho're
was a 24-hour period where something snapped again" nreJ "things
went back to a less painful situation". He was examii'.cd by Dr.
Moffitt on November 2, 1978 with complaints of right of
the neck and shoulder pain. The claimant -asked to be i'eferred
to a neurologist because he was concern,ed about the "numbness"
he had experienced in his right arm after the :'irst "si-iapping"
of his neck on November 1, 1978.
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:.~.: ', __ /:; i ?)><<: . ' 
'! ·• • . .', (f'. '. •.\ .. 

•' •• •'1•/ '.• 

, . 
I, ' •·,,. .•••• ••,, ', ",',' ': •••, ,; ;;, :•• ,•:•·. ''•~•,•·: ,•:,\''_,,f";'.;,_;t~::-,•,••:. ~•\< ,•(•,.•, • "•,. •. I<' .. ) r • , 

On November·. l'0 ; .- 19 78 , cla imar1 t ·. fi'J.e d. c::i w"ri ttc n nc,tice c, i: 
.. ·. a claim (Form .BOt)· alleqing ari injur-j on· o( a!Jou_t Novcrt:per 6, 

.. -19 7 8 while working ·under a house. 'fixing· a·· broken, p~p~. 
· Claimant testified he was not .sure if he injured _his. nc.ck on 

October·:.JO or Nciven·ber 6 but· felt fairly.'·sure it We]~ ,t:/10.: 30\h. 
!,', ,Claimanf'. s t_ated" that.' __ it ½'3S very, ti'~;ht qua :-u::r~;: an9l?:.h~J::· w~rk­
. · ._ ing with :his hands and ·.arr.is '?bo:J,e "his :h6c::i'd resulted ih' riiJ11 °l 

.·· straining his neck -and.shoulder'. .on th.::it sarr:e cJaU.! 1 /L1:r1., 

r . Donald' Stainsby. examinE:d ·c1airno.n't zrnd repo":i:-ted thot· he ,.:om-
. 1 · d f · · th · k ' h h '] 1 · d ···I II llrl i. t' ' _.·· .p c3:11:1e o· pain_-in. ·e ne,c·, oot s ou.qers,.c1n.·i:1tc[.im+•,tL::1t 

:',': , n_umbness of·- tr:ie an:1s. C~ai~1ant advised ~r .' S tai'f-i~RY:lt'.r1f!'} he_ 
.: , had sharp, kn~ f e~ like. pain, ~n t0e a r_ea ot the_ ve.r.t~~~~:f\~· .Pr9~:,:..: 
·, nens on the midlinc, ·1.nl:.crm1ttently, since 2,bout .1965.U 1·CL1::..m­

, .. ant denied any speci fie.injury: to the ;10,ck prior d_it1H~11s: q~r-ct 
. f h ] . . :J h h ' 11 • ' ' ·P. . I • I _, , b o t ese·symptoms. C.ain:.::rnt stat~c, t_at ~ ?·n.(::c::K:,u9i_.n.·;1C,?~'f~• e 
brought .on and a9 gra.va tee! by· workinq l n t1~;r1 t :, lace~ h,n. th· p~ s 
hands above his head and if his neck w.:is held. in d s t1!~.ine•,, 
position for any length of time. .·11c ac':vise i::i ,or. ~:\;qi: !;;;:>y ~ha~ 
approximately a week prior to. ms beinq seen .i)y hih: t:~at .hr:· 
arose ·from bed and developed severe pain .in .the upper neck. 

:Claimant indicated his j'?a.in was reli,ev<2d appro:-:ir~,ately 24 
.hours· later by a snapping sensation that occurrcci- in -the- low 

,. n·eck. Dr. Stainsby fel-t that ·claimant. rright hc:ivc a ca.1.-pal 
;;- ·tunnel ,syndrome r:wen thouqh vcfrious tests for .. tLis conc1i tio.-, 

~ere negative. He .schedul~d claimant for a myelogra~ ~~{ch' 
•revealed a small extradural defect at CS-6 o.nc1. C6-7 or, j:he 
right side·. 

1. 

, ,. The claimant's ·November- 6, 197 8 inj,Jry claim was reported 
to the. employer's· current carrier onci on 1'-1arch s,· 1979 ,the 
carrier deni~d the clai~. This denial wos based on thQ.fac~ 
that. the evidence available ·to the carrier indicated, claimant's 
present condition pre-dc1ted the· date of their covera·gE~-? ! 

, • , I '"''1 ;I .,::"::""""''~ .... ·.···· ' .,"'. --·- .-:•·-· ,:,··:•/:.t•··-· 
• , I < - • • ~ • • • 'I • ~•a J • • 

. Dr. Moffitt, in response to.a letter froffi clai.ma~t's 
•.'•attorney in August 1979, opined thJt claimant's wo:i.·k \Ji.th 
· this employer materi~lly contributed 'to his neck ~l~Jd sho\l1.dcr 

., '' c~ndi tion for which he' and' Dr. s t'ai'nsby had t reate_a:·!c:_·:Kiman t.:. 
He. indicated he had found that cla"irnant had decrcacsd ·fnooil°-. 
• • • . • ' . ' ·1,,1,' • ·•··,1J! 
1ty of his·right a.rm, tenderness over the risht suprc:.sr,1:nc1.tus 
muscle with limited 'neck notion. He ihdicu teci tht:i{ · h1'~ t.''p~e~;cJ:i bed 
a.pain m,edication for claimant·. ' '.·,;°':· . 

rr -
Also, in l\ugust. 1979,:.br. Stainsby-indicat~d-t6 tl11~/.er:1...: 

,. 
\ ... 

~.l~yer's attorney that l-!e could not,' in terms of.'meqp:\·,t' 'probabil­
ity·, state that the extradural defect was caused b~•-;cL1iinant's 

:, injury iri January 1978. __ He ,not_ed that claimant -:9rigl:,b~ily ·had 
rec~:7ered from the-January 1978 injury. · · :· •.·.q, ~-~t:~-

.. l .. '-<:•: 
. At -the he a.ring I Claimant te~tif ied recet.ving:• consciva ::l ve 

treatment only for the.,January·.f-978 incident:whicri~i:~::·:s{sted .. 
, . mainly of the use of various drugs. · He· indic.i:itedl tl1fi~ll)1E/· 

continued to use these mecic.:itio~s on',-~, ~~si:ii"dr bc1~1.f~~:l;W~r n 
h l . ' •1,, 1 1:11,1~ ,ljll''lll•11·•••1111.1• ' ._, ____ t_e next t1ree months. llc st21tcd. tnat r-n:.l.bsoqucnt le~ l\RT-:id. 19~8 

. - - ... ·- -- .. •· . 'I" ·•~,;1111•-1)~'·!'11'J:1·tr:f ••t'!IH/t111 ·r~1··•• ... ., . It f1 > I ' • j - t 1 4 .:, 

! ~ t I t ; • I . . . ' \ I 1~ +! -699- 'I· '·•· ,~., 
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t - .. 

On November'.lO 19 78 / claiinaht',filed' a/wfitten notice c^r
a, claim (Form .801')' alleging ari injury' on' or about November 6,
.1978 while worlcing under a house,'fixing' a'-broken' pipe.
Claimant testified he was, not .sure iC he _ in j urec , hi s nr. ck on
October '30 or November 6 but' felt fair'lysure it was .thej 30th. 

..Claimant' stated'.th'at. it was veiry^ tight' qua rteriiu andllthat,' wprk-
ing wi'th'ihis; hands .and 'arms 'above ‘his :head resulted in* Him 't
straining his neck -and ’ shou Ider. -On that same datt'/.rjri , .
Donald'  tainsby. examined 'claimant and re^xjrted that' he corri-. plained of pain.-in the neck, both shoulders,, and'intormittept
.numbness of-'the -arms. Cl.aimant advised 'Dr.'  tainsbyj|that he
had sharp, knife-like pain. in the area of the ver,tebL*ai!*pror;:i-

■ nens on the midline, 'intermittently-, since about ,196Claim-
ant denied any specific', in jury- to the neck 'prior tcjfithe'. onset
of these • synptoms . Cleiimant stated that the - neckgpai^n y/quld be
brought .on and aggravated by'working in tight 'place^'|twith' his,
hands above his head and if his neck, was held*.in 1 st'rainep
position for any length of time. .He advised Dr-, i tai;'i;-:.by uhat
approximately a week pr ior to his being seen ,by him- that ,h<7'
arose 'from, bed and developed severe pain .in .the upper neck.
;Claimant indicated his pain was reli.eved approximately 24
.hours’ later by a snapping sensation that occurred- in -the low 
heck. Dr.  tainsby felt that claimant-might have a ca.f.pal
'tunnel-syndrome even though various tests for. this condition
were negative. He .scheduled claimant for a myelogram which'
'revealed a small extradural defect at C5'-6 . and . C6-7 on .;trie
right side'.

The claimant's November 6, 1978 inj'ury claim v;as reported
to the, emp loyer' s current carrier and on iMarch 5,' 1979,the
carrier denied-the claim. This denial was based on the.facu
that the evidence available 'to the carrier indicated.) claimant' spresent condition pre-dated the date of their coverage^.* I

Dr. Moffitt, in response to.a letter from clai.man’i:'*s
attorney in August 1979, opined that claimant's work, v/i.th
this employer materially contributed 'to his neck an shoulder
condition for which he.and'Dr.  tainsby had trea'te.djyd.'.’-h’i-man L.
He 'indicated he had found that cla’imant had decreaesd,'mpb’ii-
ity of his-right a.rm, tenderness over the right suprasp,i'n\itus
muscle with limited neck- nation. He indicated that ' h'.-d-'prescribed
a-pain medication for claimant’. ! .h' - 'T’

Xi'
Also, in August. 1979 ,: br.  tainsby • indicated to the'.em­

ployer's attorney that he could not,' in terms of medical' probabil­
ity', state that the extradural defect was caused by-'clcaiman t's
injury iri January 1978._ . He .noted that claimant ••origihaily had
recovered from the'January 1978 injury

• _ At -the hearing, claimant testified receiving:'conservariVe
treatment only for theJanuary-. 19 7 8 i nci den t ‘ which‘cox'sis,ted .
mainly of the use of various drugs. ' He indicated!
continued to use these . medica tions on a regular b’asysi'over 
the next three months. Me stated, f.hat
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, .... , .. ··•· ;'~.. .. . . . . ...< ~·:\/\J_;":.:(:'.. :.:·::•. ?{i<~ '/·';>::VJ'\, '., •, ., ., 
,, •. '.·•:,,.;., .• : \ .• !' ·,< :, \:; .• ' ,I ,; . ./. . ' .-: . - . ' •. :'.:,: ; ; . . '; /-' .' ::· .•• : -~:~t,. < )' ,_· / :';' ': _·: .' ·.· .~ :. ":·-,::·I)::~}··:·-~.:~.;'.,/~ . ; '· > .... 
.:~•;_~,-.-·:;.'.-;.,: h1._s. f·lare-ups became·-·less severe:· ·•Hc.,:.s.tjtcd.··that · he·,,cou-l'd:0::/~,-1,::,···.J ... , .... 
··/';i:~ ··;/if~e~i the': ti.9htness :~;in'_ his nEick ·comi~g'·:· on··•·cu~;a ·.w.pui.a<:t'ukc;_,::-,;::(·pa_L~ '-}·;,.', ·_:,.:: ··:·• . . o, 
t..~:;.,:i···,;:_:.,pil-l 'to· prevent' any',:seve1~e ·compl'icat1ons·.·. :'.: ct.:.i'ir:1ant 'tl.::;ti·fiC..:2 .. ·_',I .r-:. ,' . ' •.. . •· .' • -.; ' ,. . . . . • ' ! . • .. . . •·. . . • I 
, .,.·,: · ''.that,; on -October. ·JO.,· 1978,: while- work inn ·under .a house, •he'.felt . 
;,t,:::.:·:-.''a.';'tightne!i;s.'in'•:'.his neck. ·c1ain1ant .s.td't~d h'e''was dblc~ ~o fi:-:ish r • ... . O ' O .- O O •• • L ., t . • • 

_,"; __ ,,,. _ _,_.work that" day but his neck.was sore. ·r1e .worked the·fo~.lowing ;~.;::_ .. >- .d~y as'.we_l·l.. H(.l\~e·v~r·, .. he,tc'st{:'.:i_ec: th·~\·,;11~' limited_' !1i:,1self: .. 
. ;:v• ·.·to; light work on, October 31. Claimant :.statec thc1t on. \ovc~er ·-.··- _, 

/ '.• • <':_ :l:,'..·-19 7 8 ,whe ~ · he'. a'rose: f roni. bec1; · 1~c. fe·.l;t_':' ;.a .. snap.p{nq se nsa t ioh. · in' .' : 
,;r:. his '.neck .which caused ·the'··severe: onsCt>o{: new svmi)t'orns. i!'l.V•Jl.'V-
. ·.-.;::·,\. 'ing "bo'th arms, :'shoulder · arfd · n0' ck. He' ··f e\ t _ nu:r.b;;e•~s i::1 · his . '/ ; . 
.. t-'t_~~ right ann and· also· the mobility of his. i·iqh-t 2im ·.and :0;C-:ci'ulc:c/r · .' 
):,:.t:. were. decreased.~.· l\.pproxirnately p .. · cfay lat·~r·,·-hc·-stc1t.·c,':·•h'is· n~-~-.·, ·. 
:-':,· again snap~d and his sympt9ms ::iec.Jmc less sever~.- _ Cl..:dmant' s .. ·. 
::. •. _son testifie.d. that on the day·. in October-November 197B while··-:: 

working w.ith his father in the house, that h·is Lither riaa· _." " 
emerged-from the house Q.nd.said his n·eck'was sor,c!. CL:imant's 

, ,., son.testified that prior to this claiman't had ,nzidc nc., c·ornpl<'!-in ts . 
. ',regarding. his neck _and shoulders· for. a least t\.\.'o rnontii~~ p_ric:r. 

to this episc:>~e .· · 

.. :·'· , The Referee found· that. claimc1nt 1·s• c·ondi.tion :w.:.1s :~oj1p·onsJblc·. 
·'.-:',.:'.. '··He ·found that D,t"··. Moffi.tt''s repor'-t::s,suppoftec: the· cor:clt.:sioi: .. ·. 

th'at the Octo1'er--November· evef)t, wc;is· a material_- contributinq .. -· .. ·. 
cause of claimant·' s · then synrptoms. · ·He ,found tha f ·Dr. :'>1of fi-tt · · 
was more persuasive and that under the. last ir, jurious·,c:-:posi..j're. 
rule' the claim was the :respon s ibil.i ty ··o( .thfs. ernp:loye ::· ~nct· fts. _ 

' ' " • • ... • • • • 1, - .. • ....= .... ~ . 
~--r;----,.,.~-----':;-·-·•····· ...... - ............ ~ ···• . ..... • . - - . ,, 

. , .r.r ,· 

. . 
current insuranc8 carrier.· 'I'bc.refore,··. t_lic_ Ref(:>rce:. n~·,cr.scd.:< 
.the denia_l and ordered the employer and its c.:irricr 't.o c1cc,.:pt· 

·._..the claim and pr'ovide.claimant .with benefits to which.he is: 
en.titled by - law and awarded claimant's attorney a fee.·· 
..... 

I ' :· ,; • J • ~ •• 

BOARD ON DE' NOVO REVIEW 

· .. ·. 

,· ' 

' ' 

.; 

The Board, ·after de novo review, reverses the Rc:fc;re6_1:s ·. , 
·order. The Board does not find. that the last injuri0u3 e'xposure· ..... 
rule is applicable in this case.. 'l'hat -rule assumes ::wo on-the·- · 
jof? injuries have· occurred, le~vinc:r the' only decision to be · 
made·:or ·'.>Yhich·one caused the i'.1.jurec1 worker•·s disability.· In 

. thi~ case_,_•claimant did not ,suf:f~r- two on·:..the-job: inj1.1.cies. /,' 
He· did· :sustain an on-the-job injury in .·January 1978', :. i-lhile it _ .. 

_is: true claimant,. on October•. 30 t 1978, 'experienced ·a· tightening · ... ·or stiffening of .. his neck muscles, he deniect',:my spec1:ic_in:jury' 
·to or ·11 snapping'1 of his neck. •Claimanc sought no· medicul · 
treatment.and did not miss any.time from work. ,\t.most, claim..: 
ant,' s. work caused ·a recurrence of the sy_mptoms o:: his [-'revious 
neck injury. ·The Board does not-find the evidence causally 
r~lates this incident to the November 1, 1978 incident. 

· The November 1, 19 7 8 in jury or incidcn t occur.rec at , . _ 
claimant's home. Claimant felt pain and a loss of fN.:.i.in(_i . 
in,his neck, ~houlder and both .arms, which he hud nbt·exp0~ienced 
before. These symptoms decreased in sev~ri ty wr.cn h.i..s _r.c.ck ·,: ... 

·.:.700-

0 

) -

V. * .. .i

t.'

;,;.:'_his!rf'lare-ups, became’.I'ess' se'vere;’,Hc.;s'ta.toc;.‘ that*'
-•-5'. feei the‘; tightness ',>in his neck coming^'•on■■■'ahd ■,w.ouldvta■kOl;■•a'■•;pain »
u,;.; pi LI'’to' 'prevent any'/severe •compLicationsv,/.• Claimant ' tL ti-fitd, \

■’that,'on -October.'30.,‘ 1978,' while- worki'ng'’under .-a house, ^he.felt.
• 'a';tig_ht'ness.'in'‘-his neck. ' Claimant .started h'e’ was able to finish
'./..work that’ day but his neck,was sore. 'He'.worked the •• following

day as'.wel'l. However, -he .testified tnat'-'he' limited' liiniself--.
tO; light work on, October 31. Claimant ;,stated .that on. Xove^er '..'-
;l-:,..'-197 8 ,when'- he- arose - f i:om. .bed , .‘he. fel.t :-a .snapping sensation.'in'
his ineck .which caused 'the'severe! onset’ o.f ■ new symptoms' involv­
ing both arms, shoulder and' neck. He "fel'c..numbness in his • i' ••
right, arm and' also -the rr.obility of his'- righ’.t arm'.and- s'r.'ouldcr •

.' were- decreased;.' Approximately a clay later , 'he'-stated-his np'ck. ■
again snapped and his symptoms .became less, severe.' . Claimant ’ s,

, ; .son testifie.d. that on the day', in October-November 197 8 while' ;
working with his father in the house, that' his- father had
emerged • from.'the house and said his n'eck,'was sore. Claimiant' s - -.

-. son . testified that prior to this claimant had made no complaints.
regarding his -neck and shoulders ' for ‘ a least two .months p.ric.r

1 to this episode.' ’ \ .

..'The Referee found that . cla imant' s coiidition .was r'O'.iipensablc .
found that Dr. Moffitt's reports ..supported the conclusior. 

th'at the Octotfer-November- event was’ a material- contributing v
• cause of claimant's then syri'p toms. • He .-found that Dr. Moffi-tt
was more persuasive and that under the-last in jurious .c.oposure
rule’ the claim was the responsibility‘'of- thisemploye r* and' its.

current insurance carrier.' Therefore,', the Referee, reversed,;! .
..the denial and ordered the employer and its carrier 'to accept' ',
the .claim and provide. claimant .with benefits to which, he is ; .
entitled by-law and awarded cl.aimant's attorney a fee. ' ■. -
board on de'novo review

'-. The Board., after de novo review, reverses the Refcree'.s '
order. The Board does not find, that the last injurious exposure- ’
rule is applicable in this case.. That rule assumes two on-the‘-

'■.job injuries have' occurred, leaving the’ only decision to be
made-.-of whichone caused the i-n.jured worker''s dis.'ibil i ty. ’ In
this case, ‘claimant did not suffer • two on'-the-job_ injuries. ..
He’ did'.'sustain an on-the-job injury in 'J^lnuary 1978V ‘.While it
.is ! true claimant.,, on October30/' 1978 , ‘experienced 'a ' tightening
'or stiffening of^^his neck muscles, he' denied any spec:i fic in'jury .
to or snapping" of his neck. -Claimanr sought no' medical ' -
treatment and did not miss any, time from work. 7\t.most, claimi-
ant.’s, work caused a recurrence of the symptom.s of his previous
neck injury. The Board does not-find the evidence causally
relates this incident to the November 1, 1978 incident.

a

‘The November 1, 1978 injury or incident occurred at -
claimant's home. Claimant felt pain and a loss of feeling
in'his neck, shoulder and both.arms,
before. These symptoms decreased in

• . -700-

which he had not • experienced
severity when h.is neck
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again snapped 'a9proxirna tc]y a day_ ~,i~E;j~ ~; ,,It was this. inciclcn t. 
· and the appearance ·of new _syn:-1ptoms·. which .ca;_j_sed clairnant ·to seek 
medical . care and ti-catmen t. · 

The preponderance of the evider:cr, does not es t21.i:,1.i.sh cl 

nexus between claimant's work and th0 November J., 197!~ 1.nci-
den t which ·occurred at claimant} s, home•:. · ·· 

• • C ~ I ' • ... 

. • • • ,... • I., e 

Th~refore, the Goird re~0rsci~·ihe·Rcferee's order and af-
firms the employer-c~r~ier' s .dcni'ai~ . -:. · ·· ' 

ORDER 

The Referee's order;· dated January 9 ,· :;_ 9 80, is. n.:.'\'ersed 
in its entirety. 

The denial of the employer-carrier·,. c:at.id 
is reinstated and affirmed. 

1,1arch 5, .1979, 

WCB CASE NO. 78~7353 

RICHARD.O. HILL, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense. Atty.· 
Requ~st_for Review·by Claimant 

~~~- ··•----·-·· ______ ,, ___ , ·--·- - ---- ·••--·--- -·. •·- .. --·-· ,._ ·- -

July 29, 1980 

The beneficiaries of claimant seek Board ·review of_ .the 
Referee's order which f6und _claimarit was no€ permanently and 
totally disabled at the time of his death due to his i:1j°ury,­
rela ted physical or psychological conoi tions or a cor:-u-:, ination 
of them. He did feel claimant was permanently and totally 
disabled, but this· was due to a non-related heart att:ack. 
The Referee also found claimant I s death was not relate,.-: to 
his industrial· injury. It is contended:· (l)° c:laiman:,' s 
death was related to his injury; and (2) whether or not 
claimant was permanently and totally disublec1 at· the time c !: 

his death . 

. FACTS 

The Board finds that the facts as recited by th0 Refe~Lle 
in.his Opinion and Order are accurate and should be ~;~irmed. 
A copy of the Referee's order is attuched hereto ana, O:J: 
this reference., made a part hereof. 

BOARD ON DE NOVO REVIEW 

and 
his 

The Boa::::-d agrees with the Referee· that claimant·• s death 
his heart condition were unrelated to the residuals of 
industrial injury.· 

. . '.. ' ~ -

-701-

again snapped ‘approximately- a day later,' ..It was this, incident
and the appearance of new symptoms. which .caused claimant.'to seek
medical•care and treatment. -

The preponderance of: the evicleri'ce does not establish a
nexus between claimant's work and the November 1, 1978 inci­
dent which occurred at claiman t.'s . home .. ■ ,

Therefore, the Board reverses'; the' Referee's order and af
firms the employer-carrier ' s -dchiall
ORDER . ' I ' - . ■ 'e -

The Referee's order,' dated January 9,' 19 80 ,. is , reversed
in its entirety. '

The denial of the employer-carrier',- dated March 5, .1979 ,
is reinstated and affirmed. . • ’

WCB CA E NO., 78-7353

RICHARD 0. HILL, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request .for Review by Claimant

July 29, 1980

The beneficiaries of claimant seek Board-review of. .the
Referee's order which found .claimant was not permanently, and
totally disabled at the time of his death due to his inj.ury-
related physical or psychological conditions or a combination
of them. He did feel claimant was permanently and totally
disabled,but this' was due to a non-related heart attack.
The Referee also found claimant's death was not related to
his industrial injury. It is contended:- (1) c:lairnanu's
(^ath was related to his injury; and (2) whether or not -
claimant was permanently and totally disabled at'the time c 
his death.

FACT 
The Board finds that the facts as recited by the Referee

in his Opinion and Order are accurate and should be affirmed.
A copy of the Referee's order is attached Heretp and, 'oy
this reference., made a part hereof. ' , . '

BOARD ON DE NOVO REVIEW ' - -

The Board agrees with the Referee that claimant-'s death
and his heart condition were unrelated,to the residuals of
his industrial injury.

-701-

■ ■ 

, 

­

■ 

, 

-

' 

■ 



        
        

        
          

         
         

           
        

        
         
        

    

        

        
         

     

        
          

          
     

    

  
    

    
  

           
        

            
           

            
            
         
           
   

        
        

             
         

      

 

.. . 
The Board , however, finds the physical rc~;i d u.al.3 r ,f 

claimant's injury and tr.e psychological impai:r, 1·,cnt wet c· 
severe enough to render clai~ant permanently and tot~;:y 
disabled at the time o f his death. Dr. Carter felt cL:i.imant 

was unemployable and Dr. Gri swo}_d- -felt claimant hud s·J r· fercd 
a severe injury. Claimant had few employment skills, ~ 
seventh grade education and was 53 years of aqc at de~ch. 
Claimant would be severely limited in any r et raining ,· fforts. 
From the record it appears claimant's psycholo gical condition 
prior to death was deteriorating. For these reasons, the 
Board finds c laimant's beneficiaries are entitled to death 
bene fits as provided by law. 

ORDE R 

The Referee 's order, dated Jnauary 14, 1980, is modified. 

Claimant wa s permanently and tot~lly disabled at t he 
time of his death. Claimant's beneficiaries arc entitled to 
bene fits as provided for by law. 

Claiman t 's attorr.ey is here by sranted as a reaso~~ble 
a ttorney ' s fee a sum equal t o 25% of the incrc~sed com~cnsa­
tion grante d by this order, payable out of said compcn~aticn 
as paid , not to exceed $3,000. 

CLAIM NO. 05X 020005 

KARL NUSE, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

July 29, 1980 

On April 23, 1980, the Board issued a~ Own Motion Order 
denying claimant 's reques t for own motion re lh~f. Claimant, 
on June 3, 1980, requ e sted this matter be set ::or a hearing. 
Atta ched to this requ e st were a:1 April 23, 1980 letter of 
Dr. Renaud, an April 29, 1980 report of Dr. Strukel v.r.ci a 
May 2, 19 80 r e port o f Dr. Renaud. The employer, on ,1 uly 16, 
19 80, responded i ndica -tin g it felt the Board I s Cwn i'10ti::::in 
Order was correct . ~ttached to this wa s a May 27, 1980 
report of Dr . Renaud. 

The Board , ufter rcviewin cJ this request, chc ,~.t:: di ,:::i l 
evi den ce submitt ed by c laimant a nd the employe r, ~in c.is its 
April 23, 19 80 O"m Motion Order is corre ct. Th e re i::o r .. , medicul 
eviden ce t h a t cla i mant's current condition is a :-0sic: .,L.l of 
or caused by his original industrial injury. 

The Board, however, finds the physical residuals r-f
claimant's injury and the psychological impair .uent were
severe enough to render claimant permanently and totally
disabled at the time of his death. Dr. Carter felt claimant

was unemployable and Dr. Griswold felt claimant had suffered
a severe injury. Claimant had few employment skills, a
seventh grade education and was 53 years of age at deauh.
Claimant would be severely limited in any retraining efforts.
From the record it appears claimant's psychological condition
prior to death was deteriorating. For these reasons, the
Board finds claimant’s beneficiaries are entitled to death
benefits as provided by law.

ORDER

The Referee’s order, datea Jnauary 14, 1380, is modified,

Claimant was permanently and totally disabled at the
time of his death. Claimant's beneficiaries are entitled to
benefits as provided for by law.

Claimant’s attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensa­
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000.

CLAIM NO 05X 020005 July  9, 1980

KARL NU E, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On April 23, 1980, the Board issued an Own Motion Order
denying claimant's request for own motion relief. Claimant,
on June 3, 1980, requested this matter be set for a hearing.
Attached to this request were an April 23, 1980 letter of
Dr. Renaud, an April 29, 1980 report of Dr.  trukel anci a
May 2, 1980 report of Dr. Renaud. The employer, on July 16,
1980, responded indicating it felt the Board's Own Motion
Order was correct. Attached to this was a May 27, 1980
report of Dr. Renaud.

The Board, after reviewing this request, ::hG rr.edi»:nl
evidence submitted by claimant and the employer, finds its 
April 23, 19 80 Own Motion Order is correct. There is no medical
evidence that claimant's current condition is a resia-id of
or caused by his original industrial injury.

-70 0-



         
           

          
     

          

     

    
    
    
     

       
          

        
       

        
           
  

        
         
           
          

         
          
         

         
        
         

          
       

        
          
           

        
           

           
        

        
          

     
         

ORDER ,. 
~ Claimant's request that this claim be set for he~ring 

-

to resolve the disputed facts and to give the Board sufficient 
information to make ·a finding on claimant's entitlement to a 
reopening of his claim is denied. 

The Board's Own Motion· Orc:er, dated l\pril 23, 1980, is 
affirmed. 

WCB CASE NO. 79-151 

ALVY M. PHILLIPS, CLAIMANT. 
Gary K. ·Jensen, Claimant's Atty. 

·SAIF, Legal Services, Defense Atty. 
Request for -Review by the SAIF 

July 29, 1980 

The State Accident Insurunce Fund Cor-:_)ora.tion (r1.nd) 
seeks Board review of the Referee's order which ~ound t.hat 
clrJ.imant was permanently and totalj_y. c~i:;abled. 't'he Fu.:--.c1 
contends that claimant's condition has not permanently wor­
sened since the last arr.ansrement or .awa~-:-d of C(..1:r,pe:1sc1t~.on. 
The Fund further contends· that t.he award .g rar:tt;cl by th('" f,e; ~ 
eree is excessive. 

FACTS 

On November 30, 1972, claimant, a 54-year-ola roofer 
with Linn.Roofing Service, injcre~ his left arm, shouider 
and back when he fell off a roof. These inj~ries were di&u­
noSed as a fractured 16ft. scppula, fr~~tuied lwft wrist, a~.i 
a lumbosacral strain. Dr. l\. G. Denker ri2 leaseC:i. c .1.ai m,1.1t 

for regular work on April 9, 197 3, however, he noted claim­
ant's condition was not medically stationary. He co·._;:_ci not 
determine if any permanent imp&irment would t·esu.lt fror .. ,::-iis 
injury. Claimant, upon his rett,rn to work, e:-:pcrienccd con­
tinuing back trouble, stiff nee~, headaches, and pain radia­
tion to his left side. Claimant had underc:rone a lumr.;t1 r 
laminectomy ~nd disc excision in 1969 or 1970. 

In December 197 3, Dr. George Harwood, medL:::al exa::;.in0:.c 
for.the Fund, reported that he found no impairrnen~ of c·Laim­
anes left shoulder or left wrist. HG could :-ic,t m.J:-~e: ._, deter­
mination of the relationship of claimant's current back prob­
lem to the prev~ous 1960 injury or t·o the more recent -~njury. 

The claim was i ni tia 1.ly closed on ;ranuary 15, 19 74 by ., 
. ;· Determination Order which 9rante<;1 claimant c1,, award .:1'· tem­

porary total disability compensation and an award ot' c:ornper:­
sation equal to"l6° for 5% unscheduled disability for his ~ow 
back ;injury. Clairre.nt' s. aggravation rights expired .;etnuc1ry 
15, 1979. . 

-703-

m
ORDER

Claimant’s request that this claim be set for hearing
to resolve the disputed facts and to give the Board sufficient
information to make 'a finding on claimant's entitlement to a
reopening of his claim is denied.

The Board
affirmed.

s Own Motion- Order, dated April 23, 1980, is

V?CB CA E NO. 79-151 July 29, 1980

m

ALVY M. PHILLIP , CLAIMANT
Gary K. Jensen, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance fund Corporation (Fund)
seeks Board review of the Referee's order which found chat
claimant was permanently and totally, drsabled. The Fund
contends that claimant’s condition has not permanently wor­
sened since the last arrangement or award of cG:npensat.i.on.
The Fund further contends- that rhe award granted’ by the Re:-
eree is excessive.

FACT 

On November 30, 1972, claimant, a 54-year-ola roofer
with Linn Roofing  ervice, injured his left arm, shoui.dcr
and back when he fell off a roof. These .injuries were diag­
nosed as a fractured left, scapula, fractured left wrist, arri
a lumbosacral strain. Dr. A. G. Denkor released claimant
for regular work on April 9, 1973, however, he noted claim­
ant's condition v^as not medically stationary. Ke cou.ld not
determine if any permanent impairment would result fron, rfnis
injury. Claimant, upon his return to v/ork, experienced con­
tinuing back trouble, stiff necj'v , headaches, and pain radia­
tion to his left side. Claimant had undergone a lumbar
laminectomy and disc excision in 1969 or 1970.

In December 1973, Dr. George Harwood, medical exa.uincir
for the Fund, reported that he found no impairment of claim­
ant's left shoulder or left wrist. He could not make- -.i deter­
mination of the relationship of claimant's current back prob­
lem to the previous 1960 injury or to the more receiit injury.

The claim was initially closed on January 15, 1974 by a
•Determination Order which granted claimant an av/ard cm' tem­
porary total disability compensation and an award oh compen­
sation equal to'16'^ for 5% unscheduled disability for his low
back injury. Claimant's.aggravation rights expired January
..1^.' 1”®- ■ ^ ■ -703- ■■ .............- -
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' In ,January 19 71 , C l"ai~1an t'. ~ as· ·ho~pi tai ~ z ~c1'..-b2c:J ,:i;/c:~:i'.~!~- ':,:> 

persistent low back pain,; side•· z,chc'j,.ymp·tc,ms. ·D.r .. Gc:orgc·· .' ' 
- Knox reported also that claimant ·,clevdlopcd cii'fi:icultv with 

--~i~ b~adder. Dr. Khox-' rcLilec1 this dircctl1; :::o· cJq.i;,;,,!i"1t's 
1.n Jury. 

Claimant continued ·to comj)lain of pcrsi:;;tcnt lu,.' bu.ck 
"pain and sciati~u involving the ri,~!it ·J.owcr ex:trcmity .. Ee· , 
also·continued to have dif.ficutt'i°' with_ urinary'tract _;_,lfec:... · 
tions. Eventuallj tho u~inary tract ·diffi~ultj:was ~iag~ose~~ 
as a bladder outlet obs tr ucti vr:: · disease -seco:1c:<J ry ~o C

0(-)nij;­
prost a tic hyperplasia. In r-:ovembcr 19 7 5 ,- i-1 t;~.-:; r,s urc t..11er.:i.l 
res·ection, or' the prosta tc wit.:, rerr-.ova·1 ·of ~1.ppro:-;{m~ll:c :.y. _2·s. : 
grams of tissue was per fo LT:,ed. . ThL; u.rinciry tr0ct .c0n di t i.:,n 
was unrelated to the indusiriol i~j~~j.- · ~ · . '.' 

In July 1976, claimant· wc:1S 'con-tactcci' by tne '.loc;· ;:.ior,2~'.. 
Rehabilitation Division for ·a~;sistoncc,. in ·rC:lc.iJ.inin(; ,_;r Job". 
placerrent. · Claimant advised the· counsclo:::- th;;it he)!,,.,: wor:<.e;d 

. as. a roofer for approxi:r,.::i. te 1:, · ten ·years , f i {."~ ye: .::irs t1 s a:: . · 
animal caretaker, and had ,-.,orkcd ~Ji-ch a n· .. mbci-: ·o !: cii f 1:,::rcn·: 
employers. Dr. Knox hc1ci indica tcd in ,\ugust 19 7 6 th2t he (: j__c'( 

not feel claimant .would be ablrc: .to· return to hi_s· r-e::r.;~:~.ar jo:J. 
In September 19 76, the Vocational Rch,1.bilitatio;1 0iv.1.::..io~, -· 
closed its file because clairr,ant had fiiiled· t.o· coojX!):o!·.e c;r 
contact them. ' · · 

. \ 

In January 1977, Dr. Gco:c~1e ·Kno:.: rcportcc1 t.h~-.t c:.-,iman·c: 
still complained of persistent low b2:'ck pain ... ,nd sci;::;ica:. · 
He reported claimant had chronic· lov; back pair,. seconc:·,ry ·to 
degenerative a_nd traumatic di'sc disease ·as ',vcll :,~is p1·cb2blc 
cervical radiculopathy with superimpo~ed mul,.:;ipJ.c mo:1cneuru.:.. 
pathies involving th~ right knee and nerve rit the:wrist·and 
right ulnar nerve at the elbow 211 related to the inJJstri~l. 
injury.- He did not feel that claimant's·conc'iiticr: WDS rr.edically·: 
stationary and felt that clai,naat hacl. showec2 6.:i,clc!ric2 r:, f c~efin-ite· 
progression of his condi tiqn over the~ la'st t;;evcra~. r1or:,:.hs·. . l•.s 
a footnote, Dr. Knoz commented that .it had bee\, n,ccnt:..ly c:is-. 
co"vered claimant had rnononeuropathics _involving 011 RLiE 211·12 

definitely re luted to the inciu:-:;t.riol.. treturna"-', 1lc not:c,! 
_that surgery had been· ·schcdulcc.l for Februziry 19 7 7. · ·. I.:. 
late January 1977, Dr. Henry Druce reported thot cJ.ai:.~ 
ant's· evaluation by Dr. Knox with E~lG nerve. cc;nductie,r; 
studies- indicated the presence of a right-carpill tunn~l­
syndrome and right tarc;y ul~a.r palsy. · He ind.iccitcd tha_t 
claimant attributed these symptoms to his ·fc::11 at wod:. 
four years previously. He cone ludcc1_ that c la 1-1;12rn t 's ~.ymp:.. 
toms were indeed related to his work. 

On February 14, 1977, Dr. i3ruc<:; perforrred ,1. riqh:: car­
pal tunnel release and transposition of the ri\Jh t ·ulr,ur 
nerve at the elbow. 
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• • In January 1974, cl'aiman c'._ was 'hospitalized''beca ua'c/Zof
persistent low back pain.,' side^ ache”; symptoms . Dr.. George
Knox reported also that clairnant'rlevel'oped di'f::iculty with
his bladder. .''Or. Knox-' rela ted this directly to' clairr.ant ’ s
in j ury .

Claimant continued ^to_ co.mplain of persistent lev.' back ,,
"pain and sciatica involving the riglit 'lower extremity. . He­
al so ' con tin ued to have difficulty with'urinary'tract infec-
tions. Eventually the urinary tract -difficulty'-was diagnose'd,'
as a bladder outlet obstructive'disease secondary to ceniqr
prostatic hyperplasia. In November 1975,- a transurctheral
resection, of the prostate with removal of approximat:c ;.y',2’5-
grams of tissue was performied. .This urinary tract .condition . '
was unrelated to the industrial in-jury.-. ! . .-rh '

In July 1976, claimant- v/as contacted by the Vocational
Rehabilitation Division for •assistance-, in-'retraining or job'-
placement. Claimant advised the counselor that he'h-.d worked
as, a roofer for approximiately • ten years, five years- as a;' , . '
animal_ caretaker, and had worked v;ith a number -oi: dii'i:ercnt
employers. Dr. Knox had indicated in August 1976 that he did
not feel claimant .would be able .to-return to his'- rcv.jLd.ar job. '>.
In  eptember 1976, the Vocational Rehabilitation Div.Li-ion-'
closed its file because claimant had failed- to'cooperate or
contact them. ‘

. * • . \

In January 1977, Dr. George -Knox reported th-r.t chrinrant;
still complained of persistent low back pain and . sci'a t j.ca ;. ' •
He reported claimant had chronic-lov/ back pairi • seconca ry to
degenerative and traumatic di'sc disease 'as weiJ-'as probable
cervical radiculopathy with superinqx)sed multiple mononeuro-
pathies involving the right knee and nerve at the-wrist•and •"
right ulnar nerve at the elbow all related to the in-.Justrial
injury.- He did not feel that c laimant' s' condi tier, was medically'-

m

stationary and felt that claimant had showed cvirlcrjce def in'ite"
progression of his condition over the last several months'. As
a footnote, Dr. Knox commented that .it had been rs-.cent.ly dis-.
covered claimant had mononeuropathies involving "RUE are

definitely related to fhe Industria 1,, trauma' [le not;od - •
.that surgery had been-scheduled for February 1977.' • 1;, -
late January 1977, Dr. Henry Bruce reported that cl.ai';.:-
ant's evaluation by Dr. Knox 'with EMG nerve co'nduction 
studies - indicated the presence of a right-carpal tunnel- ;■ / '•
syndrome and right tardy ulnar palsy. ’ He
claimant attributed these symptoms to his
four years previously. He coiicluded that
toms were indeed related to his work.

indicated rhat
fall at v;oi:k
c la i nia n t' s sy mp-

On February 14 , 19 77 , Dr. Bruce performed a. righ;-. car­
pal tunnel release and transposition of the right -ulnar
nerve at the elbow. . , .

-704-

%

‘ 

■ 

. 

' 

. 

' 
’ 

-
' ' 

• 

-
^ 

. 
' 



       
         
        
           

            
           

        
         
       

          
         
        

         
 

 

  
   
  

  
  
 

  

         
        

      
           
          
 

         
         

       
       
         

        
         
           
        
        

     
      

         
          
       
       

         
   

       
  

        
    

    
     
     
      

     
      

    
     

         
          
             

          

Orthopaedic Consultants , 1n 6uyust 1977, ro?or te d 
that cL:.i :;__!T1ilnt still cornpluined of p.:iin in the lu11'.bOs~1 c ral 
area which radiated into both legs. Claimant report ed 
that he felt his condition had worsened in the l~st year 
or so. _ He stated h e had no nur..bncss in his riq ht hunci , 
hc.,we ver , he pres ently hc1d sor.-e pain at the si tc o f the su r<_; e: ry. 
It wa s their opinion thnc cla i m~ nt's 2ondition was s 1-~tio~ a ry 
and t he claim could b 0 closed . They felt cliJina n :. wcu J d n­
qui r e placement in unother occup.:i.tior. . They r ::itcc the loss 
of function of the back os it existed ~i. t th.:i t ti me t () ~c 
moderate and due to his i :1 :iu 1.-y ,:is mildly moclcr c.1tc . Dr .. Kno x 
concurred with the dia rJ nosi s made by the Orthopacc'; i c Cs,ns u ~- -
tan ts , but felt that t he ~.css of fu;-i.:: tion of L7e oacl-.. w.:is 
moderately severe . 

'I'hc cl.o.i m wa s aq.:iin closec: b y a u ""! t er::11i n ,,l ion orc:cr , 
dated December 6, 1977 , which ;...;.warded claimant.. .:iddi tional 
temporary t otal dis abi 1 i cy compc ns.::i ti0r. ond c J;npcns <J t.10n 
equal to 64° for 20 ~& unscheduled dis.--ibi li ty for hi s .lrn.,r b .:.11::'.~ 
in jury and compensation equal to 28 . a 0 for 15 ~ loss of his 
ri ght arm. 

In Fe bruarJ 1978, Dr . Knox reported th~t clnima~t w~s 
still comp l~ining of low back pJin .:ind sciatica involving 
primar ily the right lower extremity. Claimant was hospitai ­
iz ed for additional treatment . EEG testing !)er formed .... -.:is 
within norma l limits . Dr. Kno x dia<Jnose d righ t: LS an ,~ Sl 
radi cular irritations due to cicatrix aggravated by the in-
jury of 197 3 . He also diaqnosed a status pos ~-operc1tive 
lumbar dis cectomy at L 4-5 i:i 1965 v.'hich was followed by a 
lysis adhension a pproximate ly six months later. Dr . Che n 
Tsai concurred with th is di~ gnosis a nd recommcn6 e~ th.--it 
claimant begin f lcxion e x erc is e s . Durin q his hospita li za­
tion, claimant de ve loped additional difficulti es with his 

b owel movements . Claimant also r e ported pain in the left 
hi p. Dr. Knox f e lt th.:1t claimant hud rcsidu.::ils of h i~:; 
1973 injuries and exacerbat i on of traumatic and dcqen c 1~­
ative arthropathy of t he lumbosacral regions corr.plic~~od 
by cerebral dysfunction of an unknown etiology . CT scJn 
revealed no cerebral atrophy. 

On May 26 , 1978 , claimant und the Fund entered into a 
stipulation in whi ch claimant was awarded an additior.~l amount 
of compensat ion equal to 16 0 ° for 50% unscheduled cl isabili L:y 
for his low back injury . The request for hearin q by claim­
an t was wi t hdrawn and he accepted this additional com~ens a­
tion in a lump sum after various deductio:is were made by the 

.Fund. 

Claimant continued to complain of chronic back pc1 i :. and 
leg pain . lie indicated t his p.:iin was more severe when he 
was active. He fel t he was .unable to return to wo r k a~d was 
limited in his daily activities around his ho me . Dr . c . L ,dd, 
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The Orthopaodic Consultants, in Auqust 1977, reported
that claimant still complained of pain in the lumbosacral
area whicn radiated into both legs. Claimant reported
that he felt his condition had worsened in the last y^^r
or so. He stated he had no nuirJDncss in his right hand,
however, he presently had some pain at the site of the
It was their opinion than claimant's condition was
and the claim could be closed. They felt claimant
quire placement in another occupation. They rated
of function of the back as it existed at that
moderate and due to his injury as mildly mod
concurred with the diagnosis made by the Orthopaodic Consul­
tants, but felt that the less of function of
moderately severe.

time
:ratc.

e surgery
si-at ion ary
would rt.-
the l.oss
to CO
Dr. Knox

the back was

The claim was again closed by a Determination Order,
dated December 6, 1977, which awarded claimant additional
temporary total disabiliuy compensation and compensation
equal to 64® for 20% unscheduled disability for his low back
injury and compensation equal to 28.8° for 151- loss of his 
riaht arm.

In February 1978, Dr. Knox reported that claimant was
still complaining of low back pain and sciatica involving
primarily the right lower extremity. Claimant was hospital­
ized for additional treatment. EEC testing performed was
within normal limits. Dr. Knox diagnosed right L5 and  I 
radicular irritations due to cicatrix aggravated by the in­
jury of 1973. He also diagnosed a status post-operative
lumbar discectomy at L4-5 in 1965 which was followed by a
lysis adhension approximately six months later. Dr. Chen
Tsai concurred with this diagnosis and recommended that
claimant begin flexion exercises. During his hospitaliza­
tion, claimant developed additional difficulties with his

bowel movements. Claimant also reported pain in the left
hip. Dr. Knox felt that claimant had residuals of his
1973 injuries and exacerbation of traumatic and degener­
ative arthropathy of the lumbosacral regions complicated
by cerebral dysfunction of an unknown etiology. CT scan
revealed no cerebral atrophy.

On May 26 , 19 7 8
stipulation in which

claimant and the Fund entered into a
claimant was awarded an additional amount

of compensation equal to
for his low back injury,
ant was withdrawn and he
tion in a lump sum after
Fund.

160° for 50% unscheduled disability
The request for hearing by claim-

accepted this additional compensa-
various deductions were made by the

Claimant continued to complain of chronic back pain and
leg pain. He indicated this pain was more severe when he 
was active. He felt he was unable to return to work and was
limited in his daily activities around his home. Dr. J. Ladd,
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n December 19 7 8 , O?inGd th.::i t cla i m.Jnt' s sy:!lp t.om pat t 0 rn · 
and objective f indi n gs were c o ns istent wi th s ciat i c n~rve 
involve ment , probably secondary to disc disease . He clid r.ot 
fee 1 that claimant 's o s teoarthrit is c, r degener,1 ti vc c:is c 
disease in his back wi th spu rring was .::i si s nific a nt compone nt 
of his illness . Il e que s t .ion. cc '..Jhe t h2 r. it mi qht be b c ;.cf icia. l 
for claima.n t to con.:; i dc r a my c .:.og r ..im .Jn d .:i ddi tional l .1 :r:i r1-2 ctomy. 

On January 4, 19 79 , cla j mant , by and th r ou s h his ~ttor­
ney, requested a r eopening o f chj.s cl~ im. He reques t c ~ .::i 

hea rin s on the is sue o :: c xte:1 t of d is clhi 1 i ty con te nd in c_1 thu t 
cl a i mant was perma nently .:ind t o ta l ly rlisablcJ. · 

In June 197 9, Dr. Kno x opi ~ed th.:-it clu.i munt w.:1s r,c·i~man c·n tly 
and totally di s .:iblea . Ile f eli:. '.::hi s ciis r1bilit/ cxi s t c.:.l prior 
to January 15 , 1 979 . li e note: ci thu t claim,1nt ho.d c:E::mc-.1sc.rac.cci 
significant ne urolog i c al d i sabil ity prob ably secondary t o 
trau:na.tic degenerative .:1 rthrop .:.; thy of the lur:bosc:icral spine . 

In December 1979 , Dr . Erkki l a reported that s ince his 
1973 injury cla i ma nt hu d r ecurrent low back c iscomfort wit:i 
right radiculopathy . He no te d that claim<1:1t hud hec::, :) l a c ed 
in a body cas t as we l.l <"15 a 1 umbosacra l corsc t. He i:lo icu tcd 
that none of these f orms of trea tmen t o ffered a ny significilnt 
or long-term benefits to c l a i ~~ nt . Whe n h e las t saw claimant , 
he r e ported t hat claima nt was doi n g quite well , but had not 

been doing· any lif t i ny for a prolonged pciiod of timu . Dr . 
Erkkila felt that c laimc1. n t ha d c:i traumatically induc•2d 
spondyloarth ropa thy of t he lumbosacral are~. I t was riis 
opinion t hat claima nt did qualify for to ta.l disa.bili ~y 
according to the Wo rke r s ' Compe nsation laws and t hat ~~is 
c o ndition e x i s ted for ma ny ye a rs . 

At th e h ea rin g , cla imant t esti f i e d th at ~c felt his 
condition had wo rse ned since Ma y 1978 ,1nd ha~ worscnud before 
expiration or" his a ggra v a tio n ri ghts on January 15 , 1979 . He 
stated that he has more b <1ck and leq pu in and discomfor t. l!c 
indicated that his le g s " t i e u p" a n d h e hils tr-ouble s loep in g . 
Claimant ' s wife , daugh ter , a nd a f ric:1d , all corrobor~ted 
claimant's testimon y . Cla iffic7 n-c. h as an ei g h th s rade ec!ucation . 
He has worked a s a f ar me r , c at t l e r anche r , performed va rious 
jobs in the woods a nd in sil.wm i l l s, workeci in a bailee r·oom c::.n d 
al so worked· in roofin g . lie i:id.icate d :1e i1.:is :1ot wo ri< cc.i since 
May 19 7 8. He ho.d indi co. ted tho·.:. he :1 .::id p 1 .::innc 6 to t. ·, r. c u 
lump sum s ettlement aw.u- d and commence his own roof i n 1, !::>usi-
ness. Cla im.:.in t stated t ha t Dr . Knox had a ppc:1 r: ,.~ n lly to i.d hi r1 
he could not be reha bilitc1t ed at his a 9 e . At l hu c im8 of the 
hearin g, claimant was Gl ye.:irs o ld . He indicc·:tcd c.h.:it he h e. ..:: 
been drawing Soci al Secu rity bc:1c [its s ince J:..: nc 1978 . ,\ccorci.i nq 
to claimant , prior to 19 78 he co uld ~et aroun d a lo t ~ctte r, 
get up and down b e tter u :1 d s leep b e tter . Cla lD ~nt st~ tcd t ~a-c. h e 
last workecl in i\pril 19 76 . fl. ,:- wc.1s not sure i '.: h e: wo L :t ,! be obl,~ 
to ho ld clown o. Stl"::! udy job . I-l e indic.:-ite d he h ,H~ not. l o oked [ e r 
a job since his doctors h~d o r i g i~ a lly take n him o f f ~e r k. 
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in December 1978, opir.ed that claimant's symptom pattern
and objective findings were consistent with sciatic nerve
involvement, probably secondary to disc disease. He did not
feel that claimant's osteoarthritis or degenerative c;isc
disease in his back with spurring was a significant component
of his illness. Me questioned whether it might be beneficial
for claimant to consider a myelogram and additional laminectomy.

On January 4, 1979, claimant, by and through his attor­
ney, requested a reopening of this claim. He requested a
hearing on the issue of extent of disability contending that
claimant was permanently and totally disabled.

In June 1979, Dr. Knox opined that claimant was pcrmanoiitly
and totally disabled. lie felt, this disability existed prior
to January 15, 1979. He notea that claimant had demonstrated
significant neurological disability probably secondary to 
traumatic degenerative arthropathy of the lumbosacral spine.

In December 1979, Dr. Erkkila reported that since his
1973 injury claimant had recurrent low back discomfort witii
right radiculopathy. He noted that claimant had been placed
in a body cast as well as a lumbosacral corset. He inaicated
that none of these forms of treatment offered any significant
or long-term benefits to claimant. When he last saw claimant,
he reported that claiirant was doing quite we]l, but held not

been doing any lifting for a prolonged period of time. Dr.
Erkkila felt that claimant had a traumatically induced
spondyloarthropathy of the lumbosacral area. It was nis
opinion that claimant did qualify for total disability
according to the Workers' Compensation laws and that ■'•his
condition existed for many years.

At the hearing, claimant testified that he felt his
condition had worsened since May 1978 and had worsened before
expiration of his aggravation rights on January 15, 1979. He
stated that he has more back and Iccj pain and discomfort, Uc
indicated that his legs "tie up" and he has trouble sleeping.
Claimant's wife, daughter, and a friend, all corroborated
claimant's testimony. Claimant has an eighth grade education.
He has worked as a farmer, cattle rancher, performed various
jobs in the woods and in sawmills, worked in a boiler room and
also worked in roofing. He indicated he has not worked since
May 1978. He had indicated that he had planned to t-kc a
lump sum settlement award and commence his own roofina busi­
ness. Claimant stated that Dr. Knox had apparently told him
he could not be rehabilitateci at his age. At the ciine of the
hearing, claimant was 61 years old. He indicated chat he had
been drawing  ocial  ecurity benefits since June 1978. According
to claimant, prior to 1978 he could get around a lot better,
get up and down better and sleep better. Claimant stated chat he
last worked in April 19 76 . He was not sure if he v;ould bo nblv'^
to hold down a steady job. He indicated ho had not looked for
a job since his doctors had originally taken him off work.
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Referee founJ that claimant was permanently and totally 
disabled. He concluded that c .-:..aim.J.nt 1 s work-::v- e: la t cd ce,ndition 
had worsened since May. 26, 19 7 8. He found that claim,tr. t h ~:d 
not proven premature clc1im closure. Therefore, the Hcfercc 

grant<:!d claimant an awaJd of c ompen sat ion for r)ermanen t to t<.11 
disability effective May 26, 1978 and awarded cJ.aimant's at t or­
ney a fee. 

BOARD ON DE NOVO REVIE1•,1 

The key determination to be made in this c ~sc was whether 
claimant's condition ht1d worsened subsequent co t he Ma y 26, 
19 7 8 stipulation and prior to the cxpira.tion of c l aimant's 
aggravation rights on January 15, 1979. Tho Board, ~ f ter d e 
nova r eview, finds that the prepond8runce o f the e vide nce in 
this case indicates that claimant's co~dition hus not wors e ned 
since his last arrungemcnt or award of compensation ii~ this 
case. 

Th e me dica. l evidc ,1ce i ndi cu tcs thu t th e cons e ns u ::; o E th c 

medic a l doctors is that claimant has been uncnployab~(~ prio r 
to the May 26, 1978 date. There are no medical r e ports tc 
indicate claimant's condition hu.s worsened si nee that . . :ate. 
Claiman t's physical condition is not such thett it alone: wou l d 
entitle claimant to an award of permanent total .disability. 
There fore, other evi d e nee must be prcscn tcd Sl;..:h dS c ·1 aiman r.' s 

age, training, aptitude, condition of the l o.bar m.:.irb:.: f . , c1p t i­
tude f o r non-physical lubor, e:notion al condition o.nd J.' O Li v <1 ti on. 
The Bo c1r d cannot say, u.fter reviewing c1ll thcs ... ~ facts, that 
cl a imant' s injuries, though severe, arc not such that re ga r d­
le s s of the motivation this claimant would likely not be c1ble 
to e n gage in gainful c1nd suitable employment. Cl.::1iman ,. has 
not sousht work since he was originally taken off of work 
by · hi s tr e a ting physicidn ~nd has no t coopera ted wit~ Voca-
tion a l RGh abi l i tat ion a t t c :;iptin s to place him in .::i d i r:· cre :i t.. 

form of e mployme nt. 'l'he Board finds no worsc,ti.n ,j o f ci.aim,,n ':.' s 
c o r,d i t :i.on s in c e the last :i.ward or arranq erne nt of c o mi,c :-;sa t1 ,)n 
and eve n i f it had found a wors 0. n inq clocs not find c ;,, iman ~ 
has e st~iblished he is perma n ent2.y c1n<l totc1lly di.s<1b1c,1. 
The re f ore , the Board r e verses the Pcf et-ce' s o rc} c r i r. its e :·,­
ti r e t y . 

ORDE R 

The Re feree's orde r , date d February 7, l) 8 0, ets ;u1cn d , ·u on 
February 27, 1980, is reversed i.n its entire ty. 

The May 26, 1978 stipul~tion is a f firme d. 
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The Referee founJ that claiinant was permanently and totally
disabled. He concluded that claimant's work-related condition
had worsened since May-26, 1978. He found that claimant had
not proven premature claim closure. Therefore, the Referee
granted claimant an award of compensation for permanent total
disability effective Hay 26, 1978 and awarded claimant's attor­
ney a fee.

BOARD ON DE NOVO REVIEW
The key determination to be made in this case was whether

claimant's condition had worsened subsequent co the May 26,
1978 stipulation and prior to the expiration of claimant's
aggravation rights on January 15, 1979. The Board, after do
novo review, finds that the preponderance of the evidence in 
this case indicates that claimant's condition has not worsened
since his last arrangem.ent or award of compensation in this
case.

The medical evidence indicates that the consensus oi; the
medical doctors is that claimant has been unemployable prior
to the May 26, 1978 date. There are no medical reports to
indicate claimant's condition has worsened since that date. 
Claimant's physical condition is not such that it alone would
entitle claimant to an award of permanent total .disability.
Therefore, other evidence must be presented such as c'laimant.'s
age, training, aptitude, condition of the labor marked , apti­
tude for non-physical labor, emotional condition and irotivation.
The Board cannot say, after reviewing all these facts, that
claimant's injuries, though severe, are not such that regard­
less of the motivation this claimant would likely not be able
to engage in gainful and suitable employment. Claimant- has
not sought work since he was originally taken off of work
by- his treating physician and has not cooperated with Voca­
tional Rehabilitation attempting to place him in a dif;crent
form of employment. The Board finds no worsening of claimant's
condition since the last award or arrangement of compor.sati on
and even if it had found a worsening docs not find claimant,
has established he is permanently and totally disablO',1.
Therefore, the Board reverses the Referee's order in its en­
tirety.

ORDER
The Referee's order, dated February 7, 1980, as amendea on

February 27, 1980, is reversed in its entirety.

The May 26, 1978 stipulation is affirmed.
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• ·-· ,. '."\ 'f -_ :, ~ ; . ., ~ ', 1. •• ~ ; "• .. 
•1'·11. '. ·- '1. •-;,,.,,- ' ,!, 

·· .• :·1·: ~ :, ;" •"~:-:- 1~-· .• ,,, ~ ;:i_•.~.-_:," .. ·:i·~ .. ·:\ .... :r.. . ... ': . . ,.,,,: .. ;_,··1.,.-·,r,, ;t<-? 1._ .. ~~~-i<~: ~; ·-~~-- ~-; ... _) ~: 

-. we_~: CASE NO. · 79~?~·::1·}:,?:·';:;,-:Ju~y,-__ :~:_o'; <-1?8?(.\;:~-~-<-. ::·_· ~_:, 
IRA M. ARBOGAST,. ·c1AIMAN'!'_ ·- · .. , , , _ . . . •.,. 
Donald Yokom, Claimant I s Atty. , , ,; ,,.··­
SAIF, Legal Services,.· ··oefense AttY. .;_. · · ~ .,-, · 

_;, .· 

Order of Dismissal · ~- .'· ·',· .. : ~ . ;' ,, 

" , . , ~ '• ' - -. •'. 

_ On ~u ~ y 2 ~ 19 7 9 , ~he Boa r~1 : rc(~-~i. V<?d_\1 _:· ;,,_:,l ~~st . ;:;, ~9:;i_ q-< ··- · · / 1 ., 

from claimant -in the above en U .. tled· .c,-,se. :': On• J tme ?_ J ~ • 1.9 S_C,. ·, 
the. Board received a ~1otion to Dis~.,ii~:: nnd J,f_ i~da~1::...t·. :' ;oir, it.:ie··. 

: State Accident .Insurance' Fund -reques tj·n\t _tha t c·la.irrr:";.:t::'- s _ 
.,.··,Request for i~eview be 'c:iisrnisscd :for·,:hi-s· failc;~e··.to.:·:s"c .. ~::-·'re·tr, .. ,· , . 

.. . p·arties a _copy·· of s ~i~1 1~2qu(fs t. The ~_.n16tion _c~ls o: ··inf.,~~-~ .·ed. :.;u t · 
···claimant's recuest:was 'untimel,;. Clair.,arit'"'' __ ::,to_cne:\/ o:,. 

July :10, _1980:'responded t~ th~s. rnotiC?n, .. in,di_cc:it:i?q t;,,~ 'Rl.':·-·,.· <-· 
·quest for Review was a ctuo_lly filed o·;·.c _.._da'y la t'b · ar;d_ :.:~.:aimc:c :·•·L' • 

- 1 ·was not entitled to. 2 revi6\v 6~ bis· case. . . . . .. 
. ' :" . ,; . ' ... ~ ·~ ~ . . 

. . 

. '.i'hc Board finds cla'irnant l'ias .'.:ciic'J: tc, :)_c>t~~ct -: o:t Re·,:·,:-:::3t 

for Review pu·rsuant to. CiRS 656·. 289 ( :-;;. ancl 
0
6~,!'_•_J:_'.'~,1 ?_~;-,L~

1
~,·-''._;;l.:_;:J __ ,I_:·"'_·i;_~: :. ,•,: 

Request fqr Board review of the RefE·r~~e' s -~- _ . , ·.•··, 
1979, should be dismissed with 9_-cejudic2.· ·, _, ... 

IT ·IS 'SO ORDERED .. 
< O 

O 
~ I I • 

WCB CASE NO~ · 7CJ-3006, . ',, 
,, . 

: July 30; .i9s·o 
. • !, ; ·: ,, 

.. ,: ~· ' 
l 

· TEDDI BRONSON", CLAIMANT . . ~ . 

Pozzi I Wilson,· Atchison~ 'Kahn . ,' ... , 
& O'Leary, Claimant's Attys. 

SAIF, Legal Services I Defense At'ty. ' . 
Order of .Dismissal 

. : ..... -- ' 

~• •a; ' 

' .. ~ .. 

. . (, ·. ; . ' 

~ • $' •; •.,~•- l 

" .. 
_, , . \ 

·'.·' '•, . ' ... ~ ~ ... 
' ·' • •' Jr '• '•' 

A request for review, having been c.~u1y fi·l""d \;icr.. •the.-: 
,.·;Workers'"CompenscJ.tion Board·.in the abovE: enti_lcd·inat:::•.'r_·-·_ 

· by the· claimant, and said :-reque:5t for ·:ceview. ,\c,w havi,, 1.' ·· 
: -, .: been withdrawn, · · ·· -.: ,, ' 

. •, : . 

J ,· 

·' ' . 

. · . IT IS THEREFORE ORDERED th·at thd request fo-r· rc\hcw•:: ··.'_,,.· .. :. 
·.'-'now pending befr..;re the Boa.re is he:teb·y d:ismi'sscd' and_- :::.he~-'.:-'.·:,.,:·. '._,I'. 

order of the Referee is final bv 6o'eiat:'ion :of·:,law.·; .:·-~ ·. :·_; .,·;·, ,: .' ,· . 
•• • ·'.. • .... .. ,.L . . •• .- ! ... -' / ~ ·.• .-··· •o.i,. ·._ ': • ·,._ .. J ,, • -~:- ' .. 

• · .r•. • ~- ' •• 

·::-· t ,. ~ ' ':' 

. ' ,I' I,• •, 

. , 
·.·. 
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>■ ■WCbVgASE''nqV\;^
IRA M, ARBOGAST./'‘'CLAIMANT;v'-V-V!:V^v{;.f _ :.J: ;■■ -r'-''.V \- *'
Donald Yokom, Claimant's Atty. ; ‘
SAIF, Legal ServicesDefense Attv. .
Order of.Dismissal -

On July'  , 1979 , the B'oard’received.;'d'-'r<ocuG t •r.i'.;;'.'ReView’r'
^ from claimant -in the above entitled'''.^casGi R On* June 2 i, 19' G
the.Board received a Motion to- OismisJ’i.'and Aizidayi't' rrom ■‘the*- . !.

‘ tate Accident Insurance'Fund -re'quest-ihg. .that iclairnarit:'-s '
..'Request for Review be ‘dismissed ; f.orthis ; fai lure ' to-is'erve-th-L'
parties a .copy''of said ?:eque'st. -The',_.rribtion also'.‘inf^-0.:.;ed', tniut ; ^

• "claimant's request; was''untimely . ;Clair,'iant'.s ' ,.,ttorneV '
• July '18 , 1980 responded to this, motion-‘indicating, the 'Re'- ;,' ;' -
•quest' for Review was actually filed- 6nu...day„ late ’and cial'inc-r'-i’•
•'was'.not entitled to : a review of his*-case. •-

The Board finds claimant has failed ;.,to'p.crfect •i.Ji'. Re'g'uo--st ,’
' for Review purs.uant to OR 6 5o'. 2 89 ( 3).' anid 65t. iOJil);’.J-.c'. hies ;
. Request for Board review, of the Ref eree’-s , oraerV .dditeg Jit;..'-.'.'’•'r.' ;•
1979 , should be dismissed with prejudice . • t; ••

IT-I ' O ORDERED.. '

€

WCB CA E NO;. ■ ' 79-3006, J /V ; July ';30, ,1980 V - .

TEDDI BRON ON; CLAIMANT
Pozzi, Wilson,* Atchison^ • Kahn "v-

& O'Leary, Claimant's Attys. *■>
 AIF, Legal  ervices, Defehse Atty. 
Order of .Dismissal

%

A request for .reviewhaving' been duly filed 'with ithe*
.. *.Workers'- Compensation* Board*.in the above entitled ^matter .V
by'the claimant, and saidlrequest for 'review. how havi-n:;,
been withdrawn, - ■ ' ' •, ‘••;3

- IT I THEREFORE ORDERED that the request for' re-vhew'l,
•‘•'now pending before the Doard is hereby dismi's sed* and- the.'"''
order of the Referee is final operation of‘Maw. •-,■■• - u.
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' ~ .; . . ' ~ . . 
WCB CASE NO.. 79-53~1/. . ... July 30·, 1980 

TED CAMPBELL, CLAIMANT 
Heysell, Velure & Pocock, Claimant's·Attvs. 
SAIF, ~egal Services, Defense Atty. 
Request for Review ~Y the,SAfF 

The State i'\cci de:1.t Insurance ri.md· Corpo::,:..tion ( F:....~·:d) 
. seeks Board review of the:•f-<efcree. 1.s o'.:-dc,r .,.:,hicr. r-e:na:-:~:>.:,cl 
the claim to it for p.::qment of ·che medical ser:-vices of Dr. 
Bray frorr. November 1.5, 19 78 ar:.c ~wa;:-c.ed claim,.,nt: 's ;y,: torT.E:y 
a fee. The Fur,d contt~r1ds cL::1 i.1._111t ha.-:: :10 ~:,hys.:.,::,.·: ·. i.!Lp.:::i !:-:. ,_,nt 
and the t1:-eatment provic'iec by D::. Bray H, r,o l cc: 1~, tc.J ~ o 
claimant's industrial injury. 

F.;.\C'l'S 

The Boord· finds the -facts (·ts rcci tcd by the r~ef'-"·cl.'..!c in 
his Opinion c1nd Order are uccura.tc ahd hereby .:.c.lopts ·cher;-1. 
A copy of the Refen~e' ~ order .:i,.,;; z: t tachec.l' hereto u.r.d, by 
this .reference, made a part he:;~eof. 

BOARD ON DE NOVO REVIEL' 

The Board, after d9· nova revi'ev:, rr.oc!ifics ',:h·2 t~c<·,·:;~:e0 · s 
:order. The · issue before the Referee ·wa.s the r-:.:·::pon s.:.:-.-.. Ll ity 
for chiropractic treatment after November 15, lj7/L ..:.:: 
·January 1979., Dr. Kelley indicated claimant's su~ject~ve 
complaints outweighed the obj 12ctiv2 findings.. He reco;:.mr,!:id2cl 
claimant return to regular employrrcn~ .. md · felt clc.1.ima.:-1 ~-. di.:.~ not 
need ar,y addition al· treatment.. Dr. Bray c3isa.9reec:. Ee fcl ~ 
claimant's problem was in~ diflerent portion 0f t~e t~ck th~n 
that :found by Dr. Kelley and tnat clair,v:.:.nt ner:ded f.,d,'..J.~:iGn,.1~ 
chiropractic treatment. 

. ' 

_On February 6, i9 79, Dr. ifi·2lson indicated he 
with Dr. Kelley. Dr. :-1el~on felt claimant had no 
ability. 

aqr,::.ec: 
d.:. ,;-

ORS 656.245(1) provides in part:· "For every com~;ensablc 
injury the .... State Accident Insurance Fund Corp0~ation 
shall ca use to be provided modi cal services for concii t.ions 
resulting· fror.1 the injury fo.r- such p~r.iod as t.he na tur8. 0f 
the injury or the process of recovery n~quires . . . ". 

· ''- ConsiderL1g the opinions 0£ Dr. Kelley E,r,ci 2r. :-10lson 
together with the· above lan9ua,Jt2 of· ORS 656. 245 (l), t.h•:~ 
Board finds that the F,md is required to "cause - to be 2r0-
v1ded" chiropractic treatment by Dr. Brc1y to F\:::bn.:,.<.1:r:y 6, 

_ 1979, the date Dr. Mel.son agreed with Dr. Ke::. l1.:;y t.ha'l: ,10 

· further ·treatment was necessary .. 

·-709-
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WCB CASE NO. .. 7 -53 1 July 30, 1 80
TED CAMPBELL, CLAIMANT - '
Heysell, Velure & Pocock, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

The  tate Accident Incurance Fund- Corporation (L'ur'.di
seeks Board review of the-Referee’s order which remanded
the claim to it for payment of che medical services of Dr.

awarded claimant 's :ri:torr.ey

1
iii.fv;i r:. ont

'-O

Bray from. November 15 , 19 78 ar.
a fee. The Fund contends clai.i.unt has no phys
and the treatment provided by Dr. Bray is noL rc.
claimant's industrial injury.

FACT 

The Board’ finds the -facts as recited by the Ref-erec in
his Opinion and Order are accurate and hereby adopts rhem.
A copy of the Refejree's order is attached hereto and, by 
this .reference, made a part hereof.

BOilRD ON DE NOVO REVIEV.' .
The Board, after dc' novo revi'ev; , modifie

,'order. The ’issue before the F^efereG'was the
for chiropractic treatment after November 15,
January 1979., Dr. Kelley indicated claimant’s
complaints outweighed tJ'ie objective findings,
claimant return to regular employment and fel 
need ariy additional'treatment. Dr. Bray disa
claimant's problem was in a different portion
that found by Dr. Kelley and that claimant ne
chirooractic treatment.

o:
S ti'
re:;i
1978
subj

. He
t cl a
greed
o i
odec

tv.-, ."eree ’ s
sii1 i t

eccr
reco
irriari
. ii
h G b
aLi',. i.

dec!
d no'

ve
;nmen
h, di
c fe 1::
ack than
F.ion.j 1

On February 6, 1979, Dr. ilalson inciicated he aq’-ped
with Dr. Kelley. Dr. Melson felt claimant had no dis­
ability. ■ .

OR 656.245 (1) provides in part:' "For every compensable
injury the . . .  tate Accident Insurance Fund Corporation
shall cause to be provided medical services for conditions
resulting' from the injury for such period as the nature, of
the injury or the process of recovery requires . .

Considering the opinions of Dr. Kelley ana Dr. Pelson
together with the' above language of • OR 656.245 (1), the.
Board finds that the Fund is required to "cause to be: pro­
vided" chiropractic treatment by Dr. Bray to February 6,
1979 , the date Dr. Kelson agreed with Dr. Ke.liuy thai: no
further treatment was necessary.
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' ' 

' ·, 

,.--~-,·:.~-.. ·. _.,'·· ,,.· ,, ·· .. ·":- ;·-:,•:¾- '4,·::.--,~-.' ... ,''" 
, ~ , , ; , , e • , , '+, A, 1h,' , , , .,_... 

'.,,. --'.;\~:),•; L:•~ ,· ·.1: ... ·: _.i\:.-:•i:::~_'/_' ?1 .. ,:·•:·!,; ., 
".. • ·-.,"._ t •• .,..~ _..·~~---\ •. : .' · •• ~ -~ • ·~ •· •• .,_• • ,'. • ~. •. ,• {. 

We find· a-· prepo,1dcrance· 'of ·,the ·-m-c'·.:ii c:U:l.·•.e vid~,-ic:"' -,~:lciic; a t2s/ . · · · 
that on and af~er Pebn1c:,rv··,6, -:L079 't:ii.-.:i,"'ture c,:•.::::-1·~i:Li:'an~--•3·: : . 

'injury or·ttie pro~ess .. ,>f -r:-0covery·no.,;.:.oniJ~r 2~:.:;z:r,1ir0(fc\i.co_-_ .,·, ·, 
practic trea.tnierit cir'.any, treatrn211t. :·:•-·: , 

ORDER 

The . Referee'~- m~c.cr / datcc.'.,.J ch uziry }.7 ,- '19 0:J, · i~::. ·r:,)(1 t (: e/,: 
: • L ~ • • • • • • • • • ~ • ;. ' ·~ ~ • • • I 

• • O , ·• • ., j ' - • • • ~. • O O : • f..., ,' • , < O ~ ; \

1 ~ j- < - • C 

. The State Acciaent Lnsur~1,·,cc i'1.i;1c cun:io·ra.t1ori,.·1::._ ,:· . .:-c0rc:s:J . 
. to'pay· __ for the r;ied.i.cal S(~r_;.icos of Dr_'. J3ra;, :-fro:-r1 ·;-;ov•;r:-:-c:~· ~ :'i>· . 
. 19 78 to· Feb:cuar:/ '6 ~ 19.79 , .. ·ins ti2ad_. of·· ,~s o-.:.·µcircc\ by ·,i.:~1~ pe fe_r.e~t. 

·>·:. C 1{~~m~ t I~ ··.cl ~(orne'/ . is· sr-:mtcd ·,a --f ~_:c 00;: :;;), 00 .. ·ii·;·· : .• ~1-;::.;s: ·: t:::;,:. ~ .'' 
for prevailing or: obta_ininc; r-:1ym0nt o;: thy: i,b?.vc c:1i1~:.ivrc1,c~S:c:. 
treatment, instead of t:'.:e fee rr:antecl )y the -!lc'.\:';,:-2c. ; . 

'·.i • • I 

.WCB CASE NO. 79-3167 July 30, · 1980. 
'•. 1, . .... 

. l , . 
-TINY J. HUBBS, CLAIMANT 
s. David ·Eves,: Claimant's Atty._ _ ... 

~ I c / 
S~IF, Legal Servicesi Defenie At~y. ~­

·. , Request. f'.or Revfew by- the ~AIF.' •:, . 
. :-..•. 

The, State. A~cident Insurance. Fund Corp.oh·.-:-:ion (F~·., .\'.().· ... ·. ,. 
seeks Board~r~view df the ·Referi~ 1 s order w~ich-~it ;3~de 

··its ·aeni'al- :an_d r:emande·d this. cidim to· 'it for ac2epta:·,c,:·; an~··,-.· .. 
·paJmen:t of compensation .effective Decc:n-ber .15; 1978 .:.1,1.·: ,/ . __ 

· ·awarded claima11t's attorney i1. iee.·· ':'!Y2· F~1na c:c:,~,?::",c!~, -:::hat,·/ :· 
the prepo~derance of the evi~1e1~ ce cioes not support:. ar,_;,-;..~ ,l VZ, tio:1 : 
and, at ,nost, a minimal awzi.rd ~or loss; of .use or .:he ::,:-rt· 
and right forearms. ·~; 

FACTS 
. ' . 

On March 20, 1978,· clciimar,t,' ·2 ·30-~e-~r..:.·o~) ti-'dy:).'·1~:~~·~::•:'. ,< ·.·:. 
~L:h Mutual Produce Cornpany, becc;an wo·rk with _L·,is ·(c!mp:,:10r~ · 

.She fi~ed written no.tice ·of• her cL=.iir:, ,on Ma_y'J;, rs:·;a .. '.~.->~.-- ·_.,: .. :,c ,' · 
" 1over e·xercise .of hand~ a~,d mu.:.;cl¢,;, of')"inse,rs.;_,i~/::\-.'1'.'~:,~s'.;_· .. :-:._, :.:: 
pr.· Dayid Grube diagnosed the c-:..11dition .:i.s a ·v;::ioabrc; ·;·iil\:1t.:1·c1.l_ 
carpal 'tunnel syndrome. He, rel,ited ch:..:::; cundi..:..:io:1 i::.c, ~ :r.··. •. · .. ,_·. 
work with this employer. Clairr.:',nt censea ;;.er. e:;~r,,lov·r11.:~2·:;: ·on.,:-

:-.·_May 5, . 19 7 8 _- .. Dr_. Grube re lease_u. clalrnar, t for mo.::·. ~it<: ·,;or;.;. , .. 
on··June 29, 1978.and found- her ,concition rnedica.11}- ,stc:;t1.6nai•y 
as of that same. date. He' noteci that ·:·1e di:1 nc-: feel· c::..aiman'~ 

. should -be working in· a: position where· there wcu +cl' be c:: iot 
., of digital actiyi ty. r, 

' . 
·The·_ claim was. initia11y"·c:i.osed by •a Dcterminatiu;, 

Order, dated August 23, 1.978 wr..ich .::cwJr:'\ea c·L:...in;;;rn~:· te:!:.porc1:··~.: 
total disability compensation .::·-::-om t'•lay 6, 19 7 8 -'.:11:·o_U<,i'.1 .::une. 
29, 1978._ ·-710-

,, . 

• 
1.,-

We find' a'-prepondcrahce' bl" ''the■'mbdical.'‘.evid&rico'•iridicatas- '
that on and after, February -6 , -'L5 79 'thetnature p.f'-cini aiant' j ’ j',,
'injury or'thie proces ’Of .frecovery ' no . ^onaer rtcjuircd . cnifb- 
practic treatment or'.any_ trea'cnrent.

ORDER - ' ■ : ■ ' ' ' ' ^

. ' The Referee's order / detect.Jph^iry 1.7; 1930, is ^ nirxl i fe.t..'
’■ The  tate Accident Insura'r.ce fund Corporation..'is.badered'.

. to ‘pay 'for the 'medical services of Dr/. j ray from 'Aovorber' In,' ' ,
• 1978 to ' February • 6 ; 19-79 ,• in s tead . of'as . ordered, by 'the Referee.,..'

Claimant's ■attorney.is 'granted a fee of’ltOO 'ii-; Mhisi'case ■'
for prevailing on obtaining payment of the abo.ve chirbpractit:'
treatment, instead of tt.e _ fee Cj'-'-'antecl - by the t’eferee. ■ . a,

.WCB CA E NO. ; 79-3167 July 30, 1980'
’ • ! ■ • t • ' .' ■ • ' ' . ' ;.
TINY J. HUBB , CLAIMANT ' '
 . David Eves, . Claimant' s Atty..
 AIF, Legal  ervices,- Defense Atty. i / .b ... ' •.
Request for Review by- the  AIF.' : •' b' . ..

The.  tate . Accident Insurance - Fund Corpoiaribn (Ft,.dj.-..,
•seeks Board-beview o'f the -Referee' s order which-'set ,:.v,:dG •'
•its deni'al. land remanded this ' claim to’ it for acceptanc.? ’ and '.'-
pa-yment of compensation .effective December .15, 197& .'..i.a.a '

:ee. ,'h'e Fu d ce te dsv.-Ciatawarded claimant's attorney _ . ________ ____
the preponderance of the evidence does not support • ac''';..:.ivc>tion
and, at most,' a minimal award for loss- of .use of the left' ' •
and right forearms.- •' • - . -y,

FACT • ■

On March '20, 1978,- claimant,' 'a '39-ye'ar-6lr;; tray.''p.-\ckGr;''/,'
with Mutual Produce Company, began work with yuiis emplc--/er; '
. he filed written notice'of * her claim--on May -8, 1.978. •.’1.b.' ,v .-j-
".over exercise .of hands and muscles of;'fingers', niu'.:. wri'u':s V.
Dr. David Grube diagnosed the condition' as a’pCt'dablG •hil’at.;ral
carpal tunnel syndrome. He. related rhis conci-sion to 
work with this employer.. Claimant ceased her emp-loymer;:: 'on .
.May 5, - 1978. -.Dr. Grube releaseu claimant for mo-l.fieu work '
on''June 29, 1978.and found- her .condition medically '_sta tiqnary "
as of that same. date. He' noted that he did net feel' clairaan-'L
'should -be working in a; position where there Would be a lot • ;
of digital activity. ^

The claim was, initially closed- by -a -Decerminatiou ..
Order, dated August 23, 1978 which av/ar.ded claimant re::.pora;--y
total disability compensation from May 6, 1978 through June.'
29, ,1978, ; ■ ■ l7io_ ■ " . ■ , ■ ^ /

%
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· In l\ugust 1978, or·. Richa.1.-d Cronk reportt::d clai,;:d:·:= 
stated that after quiting work she co~tinued to have ;nter­
mi ttent symptoms. Claimant's complain ts were r.Lu'T!bnes::_; c1nd 
tingling of both wrists and ha:1ds. r-J:c referred cla.ir:ia:lt tc) 
Dr. George Throop for nerve conduction studies. .Jr. Tr·,roop 
performed these studies and found them normal. 

Dr. Grube, in early Septe111ber 197 8, reported he ";·_.::. ·l 
seen claimant on August 8, 1978 and that she ~3d repcr~ed 
symptoms which indicated a continuation of her carpa~ ~~nne~. 
sycidrome. He reported that clc:i.imont hc:d moveJ some f:u.::-nit:.1re 
which had exacerbated this condition. 

In April 1979, Dr. Crube reported thot cl,o.~.mt,nt :1::,d 
been seen by him in November be ca use of back c\is comf -:-,rt. i:2 
indicated he had hospitalized claimant on December lS, 1978 
and_released her after a short stay. He noted t~at sn~ Has 
having chest wall pain. He reported that claimant h~d been 
receiving continuing physical therapy and injections ~or 
relief of her chronic symptoms of discomfort in th0 pcsterir-:< 
chest wall and the left shoulder . 

.Z"\lso, in April 1979, Dr. Cronk reported ti1at: cla.i,;ar,t 
was complaining of pain in the left shoulder qirc1le. i':r. 
Cronk. found that claimant had a completeiy nc :-mc1l r~n,_;, · of 
motion in the cervical spine with no locc1J,iz0d J;--;tcj:io;· 
vertebra 1 body tenderness. He fe 1 t H1at cl ai :'.·.,.n t had c:h ror i.c 
left shoulder girdle pain of an undetermined ~tiolos;-y and a 
prob ab le conversion reaction. i·I8 could not c"iocumen t &,1y 
objective orthopedic disease. 

On April 26, 1979, the Fund denied the claimant's 
rec::uest to r"eopcn her clairr, based or, a<:_,gravati.on of '::.he 
original injury. It contended that claimant had susl.'linecJ 
an intervening incident which was responsible for her current 
condition. 

On that same day, Dr. Grube reported t.ha.t cl:-,.irnan~ w:-·,.;; 
hospitalized in November 1978 but he did not relate hE:!r 
condition to her work·. However, review of furtr.er his':..ory 
led him to believe the con di tio:::-1 "may :i ave bec:-i rel a -::eel" to 
her original industrial incidenc. However, in ~ay 1979, Dr. 
Grube stated he was unable to state. conclusiv2ly that clai,E­
ant' s back problems were related to her original industrial 
injury. He noted that claimant felt hE:r back condition was 
re}ated to this incident, but claimant did not describe any 
back problems until eight months ·after the i:-ijury. 

On ,June 5, 19 7 9, Dr. Grube reported clair:10.n t ca;nc: to 
~ee him to reconstruct some of the events of her injury. 
Claimant has had ongoing conditions and problems with ner 
left shocld~r and back and it was his professional opi~ion 
it was related to her injury. 
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In August 1978, Or. Richard Cronk reported claihrn-rr
stated that after quiting work she continued to have- inter­
mittent symptoms. Claimant's complaints were numbness and
tingling of both wrists and hands. He referred claimant to 
Dr. George Throop for nerve conduction studies. Or. Tr‘:roop
performed these studies and found them normal.

Dr. Grube-, in early  eptember 1978, reported he had
seen claimant on August 8, 1978 and that she had reported
.symptoms which indicated a continuation of her carpa] tunnel
syndrome. He reported that claimant had moved son\e furniture
which had exacerbated this condition.

In April 1979, Dr. Grube reported that claimant ha.d
been seen by him in November bfc:cause of back discomfort. He 
indicated he had hospitalized claimant on December lb, 1978
and released her after a short stay. He noted that she was
having chest wall pain. He reported that claimant had been
receiving continuing physical therapy and injections dor
relief of her chronic symptoms of discomfort in the posterior
chest wall and the left shoulder.

Also, in 7'vpril 1979 , Dr. Cronk reported that claimant
was complaining of pain in the left shoulder girdle. P-r.
Cronk-. found tha.t claimant had a coiT(pletely ncrmial rang'.-, of
motion in the cervical spine with no localized anterior
vertebral body tenderness. He felt that claim....nt had chroric
left shoulder girdle pain of an undetermined etiology and a
probable conversion reaction. He could not documient any
objective orthopedic disease.

On April 26, 1979, the Fund denied the claimant's
request to reopen her claim based on aggravation of the
original injury. It contended that claimant had sustained
an intervening incident which was responsible for her current
condition.

On that same day, Dr. Gribe reported that claim^\nt was
hospitalized in November 1978 but he did not relate her
.condition to her work. However, review of further history
led him to believe the condition "may have been related" to 
her original industrial incident. However, in May 1979, Dr.
Grube stated he was unable to state•conclusively that claim­
ant's back problems were related to her original industrial
injury. He noted that claimant felt her back condition v^as
related to this incident, but claimant did not describe any
back problems until eight mionths after the injury.

On Jione 5, 1979 , Dr. Grube reported claimant came to
see him to reconstruct some of the events of her injury.
Claimant has had ongoing conditions and problemis with ner
left shoulder and back and it was his professional opinion
it was related to her injury.
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the hear~rig, claim~nt testified chat in October 1978· 
she went to work for approxima.tely a month at a nursi:vr 
home. She stated that when she oriqinally saw Dr. G.c:1:,2, · 
she complained that her shoulder also Joth12red her. SLc 
stated that she 2ontinues to have lefc shoulder ~ai~ J~d 
that her hands have improved. In Augu3t 1978, she slated 
that she was assistin9 her family r:1ove. S:1e denied movL1s 
any furniture, b·~,t indicated she had packed a few thin9s. 
Afterwards, she said her hands swell0a up~ 

The issues before the Referee were compc~sbbility of 
this claim and, in the alternative, extent of permane~t 
disability arising out of claimant's ·March 1978 indus~rial 
injury. The Referee found that there was no intc.:::vr:.!1~ing 
incident suf f icent to qualify .:1s a nc1v injury. B-1s ec: ,)n ur. 
Grube' s latest report, and beca'...:Se there Wc"tS no co"n tr..:1ry 
medical evidence in the file, the HC:!fcree remand2d the clai.:-1 
to the Fund for acceptance as an c:igq:_ravc:.:.tion. 

BOARD ON DE NOVO REVIEW 

The Board, after de nova review, reverses the R2fc-:~ee' s 
order. Dr. Grube I s opinio.1 as to the .celationship of c}_airr, .. :1 t I s 
back and shoulder condition ~o her criginal injury hjs 
varied during the course of this case. Iriitiu:ly, he did.· 
not feel that these conditions'were ielated to the ii,~~stiial 
injury; however, after.discussL1g the matter ·with 8L:1iff.ant, 
he changed his mind and stated that in his opinion ch~y wer0 
related. In August 19j3, Dr. Cronk reported t~at he found 
full range of motion of al 1 the join--.:s of the upper ex·•·.remi 1~ies. 
In September 19 7 8, Dr. 'Throop .reported that c:a.irnan t had 
some radiation of pain to the forearm of the right sice. He 
noted she denied any neck or shoulder pain. The first 
complaint that claimant made of an~/ neck, back or sho·~lder 
pain was in November 19 7 8 according to Dr. Gn.:be. Thi_s was 
approximately eight months a fte:.: the original inj u·ry. 
Studies performed by Dr. Cronk r0vealed no r:eurologic<,l 
defects. Dr. Cronk, in April 1979, was unable to dGtc.nnine 
the cause of claimant's d,ron.:._c left shou]_der 9irdle pt1in. 
Relying on the opinion of Dr. Cronk, the Boa re: finds ~lw t 
claimant has failed to establish a causal r~lationship 

between her original industrial injury and her curre~c 
complain ts of back, shoulder and neck probler::s. 'l'herc fore, 
the Board finds claimant has failed to establish, by a 
preponderance of the evidence, aggravation of her ir. j u1·y- · 
related condition. We reverse the Referee's order a,1d 
reinstate the Fund's denial. 

Having so ruled, the Board considers claimant's ~:tcrna­
tive issue, the extent of disa:.::>ility. Claim.an:: tesU ::.LGd 
that her hand condition has improved. The Boa=d do~s ~ot 
find that the furni tu·re .movinq incident in ap;:,roximv. t.;:,ly _. 
August 19 78 was an in terye:1ing ~~ncident. She inciicates she 
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At the hearing, claimant testified chat in October 1973
she went to work for approximately a month at a nursing
home.  he stated that v;hen she originally saw Dr. Grnbe,'
she complained that her shoulder also bothered heir.  i'.o
stated that she continues to have lefc shoulder pain and
that her hands have improved. In August 1978, she stated
that she was assisting her family move.  he denied moving
any furniture, but indicated she had packed a few things.
Afterwards, she said her hands sv/elled up.

The issues before the Referee were compensabilicy of
this claim and, in the alternative., extent of permanent
disability arising out of claimant's -March 1978 industrial
injury. The Referee found that there w-as no intervening
incident sufficent to qualify as a now injury. Based on Dr.
Grube's latest report, and because there -was no contrjiry
medical evidence in the file, the l^efcree remanded the claim
to the Fund for acceptance as an aggravation.

BOARD ON DE NOVO REVIEW

Referee's
of ciaim..nt's
h:-^5
he did, . ■
i n u '-.^51n al

The Board, after de novo reviev/, reverses the
order. Dr. Grube's opinion as to the relationship
back and shoulder condition to her original injury
varied during the course of this case. Initially,
not feel that these conditions were related to the
injury; however, after-discussing the matter with claimant,
he changed his mind and stated that in his opinion chey were-
related. In August 1978, Dr. Cronk reported that he found
full range of motion of all the joinrs of the upper ex'-.remiuies
In  eptember 1978, Dr. Throop reported that claimant had
some radiation of pain to the forearm of the right sice, 
noted she denied any neck or shoulder pain. The first
complaint that claimant made of any neck, back or sho'ulder
pain was in November 1978 according to Dr. Grube. This was
approximately eight months after the original injury.
 tudies performed by Dr. Cronk revealed no r.eurologica.l
defects. Dr. Cronk, in April, 1979, was unable to del;-..mine
the cause of claimant's chronic left shoulder girdle pain. 
Relying on the opinion of Dr. Cronk, the Board finds that
claimant has failed to establish a causal relationship

He

between her original industrial injury and her currer.c
complaints of back, shoulder and neck problems. Therefore,
the Board finds claimant has failed to establish, by a
preponderance of the evidence, aggravation of her injury-'
related condition. We reverse the Referee's order and
reinstate the Fund's denial.

Having so ruled, the Board considers claimant's altern
tive issue, the extent of disability. Claimanl: testii.iLed
that her hand condition has improved. The Board does not
find that the furniture .moving incident in approximately
August 1978 was an intervening incident.  he indicates she
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have s ome con tinuin 9 prob lems wi ~h i1er han d , but :.r-.at 
the main probl em appurcntly is in the s houlde~ area . Based 
on all the evidence in this c a s e , the ~oard finds claiman t 
is en t itled to an award of compensation equ al ~o 15° for · 
loss of £unction of the left forearm and compensation equa l 
to 15° fo r l oss of the r i gh t forearm . Claimant ' s att~~ricy 
should b e grant~d a fee equa l t o 25 % of the increas ed com~en ­
sation not to e~ceed $3,000. 

ORDER 

The order of the Refe ree , dated January ~8, i980 , is 
reversed in its e ntirety . 

The State Accident Insurance Fund 's deni al , dated April 
26, 1979, is reins tated and affirmed . 

Claimant is hereby grant ed an a ward of com?ensatiGn 
equal to 15° for 10 % loss of tho l8ft f orccJ.rrr, ,rnd compensat ion 
·equal to 15°· for 10% loss of function of the r-ignt forearm. 

Claimant's attorney is granted a fee eg~~l t o 25 1 cf 
the i ncreased compensation 0 ra:1ted by thi s or.dc r, not _o 
excee d $3 ,000. 

CLAIM NO. B53-148609 

WILLIAM L. JONES, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amende d Own Motion Order 

,l'uly 30, 1980 

Cl n Jul:; 29 , 1 ~30 th.:.: !Joar<l c:1tcrcu an C1\vn r!c ti on c.: ·: cr 
in the above e ntitled c ase, b ut failecl to <late s~id or~e ~ . 
On page 2, t:he order shoul r: be a:nended to show "on thi s .2 <; th 
day of July, 1980." 

:T IS SO ORDEP..E D. 
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does have some continuing problems with her hand, bat that
the main problem apparently is in the shoulder area. Based
on all the evidence in this case, the board finds claimant
is entitled to an award of compensation equal to 15® for
loss of function of the left forearm and compensation equal
to 15® for loss of the right forearm. Claimant's attorney
should be granted a fee equal to 25% of the increased compen­
sation not to exceed $3,000.

ORDER

Che order of the Referee, dated January 18, 1980, is
reversed in its entirety.

Che  tate Accident Insurance Fund's denial, dated April
26, 1979, is reinstated and affirmed.

Claimant is hereby granted an award of compensation
equal to 15° for 10% loss of the left forearm and compensation
equal to 15® for 10% loss of function of the rignt forearm.

Claimant's attorney is granted a fee equal to 25% of 
the increased compensation granted by this order, not _o
exceed $3,000.

CLAIM NO. B53-14860 July 30, 1 80
WILLIAM L. JONES, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

On July 29, 1930 the Board entered an Own Motion Cr'ior
in the above entitled case, but fciiled to date said orde/:.
On page 2, the order should be amended to show "on this 29th
day of July, 1980."

IT I  O ORDEI1ED.
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CASE NO. 8()-1583 

CAROL D. O'NEILL, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Cheney & Kelley, Employer's Attys. 
Order of Dismissal 

July 30, 1980 

A request for review, havin~·bcen duly tiled with ~he 
Wo~k:rs_: Compensatior~ _ Board in 1:he above c:-:tit~.cd mtttt,··c· by 
the ~mp .• oyer, and said rcques t tor Feview now Lavi:1<_; 2:i€:cn 
withdraw:1, 

_ IT IS THEREI·'ORE ORDERED th;.:.t the request fo::.· revi,::·•.v ;-,ow 
pending before the Board is hereby dismis.sed .:.:.ri<'.' t:-ie (~;cc:.:­
of the Referee·is final by operat{on of law. 

CLAIM NO. HC 179627 

CHARLES F. PETERSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

July 30, 1980 

On ~\pril 29, 1969, clairr.ant suffcrec1 a com:;_x:::1s,1'.J.ie 
ir.j ury to his right foo-:. _ This cla i;n was initial '.1.:.1 ,:1.os<:c;d 
by a March 16, 1970 Determi,1ation Order anc claim.crnt' ~ 
aggravation rights have expired. 

The claim was reopened by an Own Motion Ord•2r, c!,:: ,::ec 
March 31, 19 80, for surgery to remove a screw -which /.t;d l)'b;:C 

used for the arthrodesls cf claimant's great toe. Cl~lmant 
had bee:1 hos pi tuli zed on February 24, 19 80 and the s:..:·;·•:i·e .:y 
was performed on the same day. 

Claimant was scheduled for an examinatio;1 oy Dr.. :-icNci i:; ... , 
but failed to <1ppear. Claimant was released io1: wor:-: ·:JL 

March 11, 1980 by Dr. McNeill. 

The State Accident Insurance Fund Co~poration, a~ July 
7, 19 8 0, requested a c1etermir,ation of cla.i.ma:--. .:.; s c!i sa:Jil i ty. 
The Evaluation Division 0£ the workers' Comper.sa',:ion C:epart:­
rnent, on July 24, 1930, recommended this claim be c1.ct;e:d and,t 
that claimant be awarded ad<li tional tem~)or.::.:cy -;:.o::al c1isability 
compensation from Febrti.:,ry 24, 1980 t!"1rou9h i'Cz.rch IO, 1980, 
but not be granted an additional award of permanent µartin] 
dis ability. · 

The Board concurs in this reco,m;-iendatic,::. 
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WCB CA E NO. 80-1583 July 30, 1980

CAROL D. O'NEILL, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Cheney & Kelley, Employer's Attys.
Order of Dismissal

A request tor review, having been duly riled v;ith rhe
Workers' Compensation Board in rhe above entitled matter' by 
the employer, and said request for review now bavinr; beoz'i
withdrawn,

IT I TMEREtORE ORDERED that the request tor revi.rw now 
pending betore the Board is hereby dismissed arid the cacer
of the Rereree'is final, by operation of law.

CLAIM NO. HC 179627 July 30, 1980

CHARLE F. PETER ON, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On April 29, 1969 , claimant sufj:ered a compensab 1 e
injury to his right foot. This claim was initially olosed
by a March 16, 1970 Determination Order and claimant's
aggravation rights have expiree.

da ;:ec
1-

The claim was reopened by an Own Motion Order,
March 31, 19 80 , for surgery to remove a screw' which head
used for the arthrodesis of claimant's great toe. C.lalinant
had been hospitalized on February 24 , 1980 and the surge.rq/
was performed on rhe same day.

Claimant was scheduled for an examination, oy Dr.
but failed to appear. Claimant was released for work
March 11, 1980 by Dr. McNeill.

McNei11

The  tate Accident Insurance Fund Corporation, on July 
7, 1980, requested a determination of claiman t ■'s disaoiiity.
The Evaluation Division of the Workers' Compensation Depart
ment, on July 24 , 1980, recommended this claim be closed and.^
that claimant be av/arded additionaJ. temporary rozal ciisability
compensation from February 24, 1980 through March 10, 1980,
but not be granted an additional aw'ard of permanient partial
disability.

The Board concurs in this recommiendaticn.
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> .,.' '''' ''; • ' _:- ·, t -~ 

. j'.: ,;' •. //'.\'(';"<'. :>;••'.>'.>'t ;,.· .•:~'.<~[;DER•;:::,: :.: } , .. 
· ,:·. . . ' . Claima'n't .'Li 'herebr grantea·;tcrnporary. tot'c1l dis21bil i ty 

:•:, ,:,,.·.. ·; .···,: cornp_en'sa_t~?n ';f-rom Pebruary . 2 4°~ : 19 80 · through·•.,r.;a_rch 10, :1_9 80,, 
',· '·nless 'tirne'·woiked1 .. ·.The record' indicates· that ··,=-11is z,v✓ ::,; :-r1 hos 

; . ' '',,, .·. a:fready' bee'n "ipaid to'· claim'an t. . . , I,'.: ,' '. ' 

'; ~ s·>.,·. ;:: : :· .. ,.-t,,:,;, ft· , ...... ·. . '7• :~ .: : -~.:',/; :·. ·r;, .· .. : ... 
·1 \ ' ,· .. ' 

' ~ I ' ' 

'•1. I ,] • • ,• •' 

,. · ,WCB CASE NO. 80-4345.\ August 1, 1980 
< t •• 

• -> I 

. , .:fOHN ·-E •. ARDIEL; CLAIMANT . 
·' ·· -Pozzi, .Wilson, ·'Atchison, ,Kahn · i(. f ., ' • ' -. . • • • 

:•:,· .·:·& O.'Leary 1· Claimant's Attys.· .. 
.- :~ ·, · · SAIF ,' Legal'' Services, Defense Atty·~ : 

·: \-~. own, MOtion Order 1 

• ~ ~ • ·~ • .. 

•,:.··,..:_ ·, ·'.<_·, .•--·-: ······•·• .·.,. • . J I - - .\1\·,~~---~--.!.'1:--,. . _• .. .:_;_.--~=··••-~..':-~,.'.;~ - .... , .... 

' ._.•, --~ '.:: · · ·,on· July-14, 1980, 'the· Board entered an ·awn ""lotion Order 
'., ,· .'~~:·,' ;aha: Determinatio'ri opening· -and Clo.sing' claima,nt' s claim for 

- :< ,= 1 t;> 1 :a· September .8, 197 2 ·•industrial'. inj U:ry~ '•"·on' July 3 0, , 19 8 0, the 
... ,;,,. ··:B_oar?,·· '?las ad_vised ·_by• cl'aimarit' s attorney of a case pending 
•, ·• .. : . ·· before ,the·· Hearings ·Division (WCB Case No. 80-4345) on a 

, • : . _:{ • .1 .• iclaini:,'~br a ,February· 20, .. 197.6. inj~ry. Claimant requested 
•· , /i::· · that the·:two claims be· consolidated ,.for a hearing to deter­
'S' :_:ir . .--,mine ·;wry.ich injury. wa·s responsible for claimant's current 

. ! . ; .·Condition;:' ' : " . ' .-. . . ' . . .· . . . . 
'. "'' ••• •.,. :, •" t • • • ._ ;,. 

'·i.f.: :· I : ··rhe·· Boa~d:;. aft~r ·thoroughly c·onsi'aering the" evidence 
, .. before it'·and.'C,1aimant 1 s ·attorney's _July 1980 letter, concludes 

, its Ji..1.ne'.1'4,· '1980 OWn Motion Order- ·and Determination' should. · · ' 
be.' rescinded and held for. naught .. The own motion case shall 

·-· .. 

(' be. referred .to ',the' Hearings Division·'to be consolidated,.for 
-rieai~ng with·WCB Case No .. so~4345 for~th~ taking of. eviderice 
by a Referee. · The Referee shall determin·e whether claimant.' s, 

\· : ·. current :cc;mdition is related _to his. Se9tember 1972 industrial 
· :, . irijury_.'or- to. his .Februa·ry 1976 inju.ry .or· ah unrelated d<;iuse .. 

·, Updn: bom~letiori 9f the.hearing, the Refer~~ -~hall cause:.a 
. j,,-,, ,transcript to -'he. prepared and forwarded to the Board together 

, · < with, his.; recommendation concerning· the .dispo'sal of the -own 
. , . motion .. case ... The ·Referee shall also en.ter- a:n appealabl·e •.· -

.order ~ith reg~rd t~ WCB Case No .. 80-4345. ' 
,· .... 

. · .· ·.-. • IT IS SO ORDERED. · 
r••r:.-.•· .. ;:~ ~:·· .. • ,, .. ·~. !-'•-

~ . : 
: . : !' 

._ i 

•·· i .. 

' • . 
' • 
' 

\ 

. . ' . --~ .. t.~·-
-;·.~ : ~-t 

I 

I . .. . 
. · I.· .. , ;, .. 

:..715-· 
' ·~~ . 

. ' . 

\' 

, ,1 I I 

-· • 1 • 
.:-:~ ,· 

/ 

• I 

" 

m ..............•• ‘ • ;... ’ . Clairnant. .is hefebyrgr.ahted"fcemp6rary.- total disability
_compensatioh ';f-rpm February, .24 , '•■19 80 fthrough’-.March 10 , 19 80-,

'''y'';;'less'.'time''wbrkGd;: :The 'record' indicates ' that 'rhis aw.urd has
'■ ,, already’ been'jpaid'_ to’’'claimant- ■■.'■'"'■'n'/

•• \WCB CA E NO. 80-4345 . • August 1, 1980

m

JOHN';E...ARDIEL, CLAIMANT ' ‘
^Pozzl, Wilson,^Atchisoh, .Kahn

O'Leary:, Claimant's Attys.‘
‘ AIF/ Legal’  ervices, Defense Atty'
Own'Motion Order

.it... ....
’ •; bn July• 14, 1980, the Board entered an Own Motion Order

' ‘iv, :ahd .Determination opehing -and closing, claimant's claim for 
■ , ;a  epten^er .8, 1972 ■industrial'injiiry..'"'On July 30, .1980, the

. ,'-;V-”:Board-'was advised by claimant's attorney of a case pending
. . before.the-Hearings-Division (WCB Case No. 80-4345) on a

■ jclaim for a .February 20, 197,6. injury. . Claimant requested
^ ' .iy'‘ that tHe'.two claims be' consolidated for a hearing to deter

mine .which; injury, was responsible, for claimant's current
■-i' ‘’ ’condition; . *
VC'.. •' ' ‘The, Board'; after thoroughly considering the. evidence, 

before it and ’claimant' s attorney' s Jiily 1980 letter,, concludes
its June,14, 1980 Own .Motion Order-and Determination' should
be.'rescinded and held for. naught. The own motion case shall
be. referred .to'.the'Hearings Division' to be consolidated-for

• hearing with WCB Case No. -80-4345 for-the taking of. evidence
by a Referee. ■ The Referee shall determine whether claimant's,
current .-condition is related to his,  eptember 1972 industrial
iiijury.'Or to. his .February 1976 injury.or- ah unrelated cause.
Upon; completion of the, hearing, the Referee shall cause’.a
.transcript to-be. prepared and forwarded to the Board together
with his, recommendation concerning-the disposal.of the own
motion,, case.The Referee shall also enter ah appealable "
order with regard to WCB Case No.- 80-4345.

-A ' IT I  O ORDERED. • ^

t .i.j
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I. •• •,l.i• •'., 
'• 

CLAIM NO. , C -2424·3·5 :· .- '(\,~ugust 1, 1980: '0:- /. 
: • • •• .. , • " C -~'. ;• ,:· ' ' ·~ + • • .I~: .. r '· .,.; 

RICHARD A. BULT, CLAIMANT 
Emmons, ·Kyle, Kropp & Krygei ~ . 

Claimant's'.Attys. · · · · 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

On February 15, 19 30, the• i.3oarr.' cnter<2ci its· Ov.:n ;:,:itior: 
Order denying claimant's request: for u~n rr;otion reli,-· .. on··_. -
the grounds that the evidence was not sufficisn:.. to-:, ·,·,w:· ·­
that his current ·condition was a resu:i:'t 'cif his· .:\pril · .::-J, 
1970 back injury. 

Or! July 23, 1980, c1aimanc, t,'y a~.1'. throuoh hi-s :,·_,0rne~1 , 

requested the Board reconsider its; 0~der.~ Cl~:ima.nt c-.1: .ten(·::~ 
that the Board's reason for denying. hi·s ·request was 11-::it 
based on accurate informatio~.·-

The Fund, in opposing the claimant's re~cest for ~laim 
reopening, con tended· that clairnan t' s curreri t c.:ondi ticf, 

. involved the lumbar spine and that· the. ;L970 · a·cr.eptea :c.,,j ury 
claim was· for a low dorsal sp:.ne and rib' ca90 :5prain. 
Claimant contends that this was true· in -the initial c:..1. .. ,~rnosis 

_ .. but approximately one month later Dr·. -.Ho diac0;nosed lumi.:osa,;ru.l 
strain and lumbar adhesive caps uli tis_- · Other medical .::·ep-:.irts 
in Augu:::,t 1970 indicated the same finding~ Based on ~he~e 
early reports, claimant asks the Board to fine t,i s ;,:·::·c:sen~t 

.condition related to the 1970 industiial injury and under·~' 
its own motion authority order the Furic. to r_eo;.Je_n the :i.970. -
-back injury claim. 

The Board, after reconiidering th~ _e0idence befb~6 ~t, 
concludes that it would be in _the best interest of the 
parties to refer this matter ::o its Hearings Di visior, _-:.o be 
set for an expedited hearing. : The Ref~ree is instructed :to 
hold a hearing to determine whether .c1c.,imant' :.c; current. ' · . -
condition ,is relate~ to his April. 28, 1970 industrial ~nj~ry 
and, if so, -whether hi~ condic.ion -has worsened since _..:;1c :, . · 
last award 'or arrangement of cor,lpensatio:-i. At the cor:cl;.1sion .. 
of the hearing, the Referee shall cause a tr~nscript 0~. the_ 
proceedings to be prepared and forwarded to tne Board together 
with his recommendation concerr.ing this claim. 
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CLAIM NO. :-C'242435. '- f;'Augus.t 1, 1980

RICHARD A. BULT, CLAIMANT , ■
Emmons, Kyle, Kropp & Krygef, . ’

Claimant's Attys. .
 AIF, Legal  ervices, Defense Atty
OvTi Motion Order

On February 15, 1930, the • Board’entered its’ Ov.’n ;-'','.tion
Order denying claimant’s request for own motion reii"-. - on':-
the grounds that the evidence was not sufficient to- n ■.•.w'
that his current 'condition was a result 'of his April'j-i, •
1970 back injury.

On July 2 3, 19 80 , claimanr, by ar,j_ through his :i',:prney
requested the Board reconsider its-order. •••• Claimant. c^'..tends
that the Board's reason for denying, his request- was [vct .
based on accurate information.'.

The Fund, in opposing the claimant's request for claim
reopening, contended-that claimant's current conditicj'.
,involved the lumbar spine and that•the,1970'accepted injury
claim was- for a low dorsal spine and rib’cage sprain. .• ’■
Claimant contends that this was true in the initial di.,ignosis

• but approximately one month later Dr.-,Ho diagnosed lunbosacral
strain and lumbar adhesive capsulitis. • Other medical reports
in August 1970 indicated the same finding. Based on ihese
early reports, claimant asks the Board to find his p'lesent
.condition related to the 1970 industrial injury and under-
its own motion authority order the Fund to reopen' the 1970.-
-back injury claim.

The Board, after reconsidering the evidence before it, '
concludes that it would be in the best interest of the
parties to refer this matter to its .Hearings Division to be
set for an expedited hearing. ; The .Referee is instructed to
hold a hearing to determine whether .claimant's currenz ' '
condition ,is related to his April' 2 8 , 19 70 industrial .inj-ury
and, if so,whether his condition•has worsened since .^hc ._•
last award'or arrangement of compensation. At the conclusion,
of the hearing, the Referee shall cause a transcript of. the,
proceedings to be prepared and forwarded to the Board together
with his recommendation concerning this claim.
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·.:r- '·_: ! : ·: ,;:,-:.: ·- ·_c;LAIM' ~~-~-.-. : 2 s·3-00 di-:-"s'o -__. ... : August l ·, 198 0 : ~ . 

. , : ,.­
' C 

·wAYNE 'Y. BYINGTON, CLAIM.ANT 
1 ·' ~AIF, · Legal Services, Defense -Atty. 

Disput~d ·claim seitlemerit & Order.of 
·. Approval · · · · 

r , •• , 

i· ..... : " . 
•\ • • • ·,, • I • • 

•'. :·: ·-,. · ·: :· 'Wayne· Y.: Byington, -·claimant, · and· Willamette Industries, 
,. 

•· 

', ;_· I Irfo. ,.: employer I agre~ tha;t. the claimant originally filed a 
claim .. for he,3ring·_ los~ about· February 8, 198 o • 

. The .employer, after investigation of claimant's claim, 
tias denied the claim from its inception, and a copy of the 
denial letter' is attached. 

'·. ,Claimant dlsputes the denial of his claim, and both he 
;· ,and. the employer.wish to settle without the necessity-of 

obtaining counsel and proceeding· through a formal hearing· 
·.' __ ! :_ tq' esta:t;>lish their po~i tions. 

; ·I 
I' ·1 -• •• 

. . -Wayne_,Byintjton and Will~mette Industries therefore-
;a'.gree _that'-,this ma~ter may be set~led by the payment o_f the 
hearing aid and_ associated medical-expenses, which total 

'..$876. 29, · in .full' and final settlement of this claim and. 
it is agreed that the claima~-t Is_ claim shall remain in its 

~.' i ,denied status· and that he shall take no workers' compen-:-
1sation benefits .on -accoun·t thereof. -

! . 
It is 1urthe~ agreed that this.resolves all issues.of 

. ternporar.y or permanent disability, medical care and treat­
ment, aggravation rights .and all other.benefits under the 
W~rkers' Compensation Act, on a disputed claim basis. · 

. It is further agreed that claimant will hold Willamette 
Industries, Inc. harmless from any _and all future medical 
expenses· related to this claim, and that claiman·t will pay 
any such costs·himself .. 

. ' ·.· IT IS SO AGREEO this 14th day of July,. 1980 . 

! · · ·· ·, · a·ased upon the agreement; of the parties hereto and 
being_tully ·advised in t~e particulars, the Disputed Claim 
Settlement.is hereby approved. 

0. ' • I o' •• 

DATED this 1st day of August. .1980. · 
- - - ~ - - ~ ··• --• .. ,. 

. i 
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WAYNE 'Y. BYINGTON, CLAIMANT
,‘ AIF, Legal  ervices, Defense Atty.
Disputed Claim  ettlement & Order,of

. ; Approval ’

■ Wayne Y.' Byington,-claimant, and Willamette Industries,
' ' Inc. ,' employer, agree that, the claimant originally filed a
.. claim.for hearing ,loss about'February 8, 1980.

■ The employer, after investigation of claimant's claim,
has denied the claim from its inception, and a copy of the
denial letter’ is attached.

] ‘ .Claimant disputes the denial of his claim, and both he
■ ..and the employer wish to settle without the necessity of

obtaining counsel and proceeding through a formal hearing
.to establish their positions.

Wayne .Byington and Willamette Industries therefore
■ ;agree that this matter may be settled by the payment of the

hearing aid and, associated medical-expenses, which total
$876.29, in full and final settlement of this claim and.
it is agreed that the claimant's. claim shall remain in its 

; denied status and that he shall take no workers' compen-
isation benefits on account thereof.

It is further agreed that this resolves all issues,of
.temporary or permanent disability, medical care and treat
ment, aggravation rights and all other benefits under the
Workers' Compensation Act, on a disputed claim basis.

. . . It is further agreed that claimant will hold Willamette
' Industries, Inc. harmless from any and all future medical
expenses related to this claim, and that claimant will pay
any such costs'himself.

IT I  O AGREED this' 14th day of July,. 1980.

• ' Based upon the agreement of the parties hereto and
being fully advised in the particulars, the Disputed Claim
 ettlement is hereby approved.

DATED this 1st day of August. , .1980. ‘

■’ ■ ■ ^ ■wo, . '25'3-O0dlT'80’; ^ 'August 1> 1980
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CASE NO. 
WCB CASE NO. 

JAMES EBER, CLAIMANT 

79-4969 
79-4048 

Roger o. Wallingford , Claimant's Atty. 
Cheney & Ke l ley, Defense Attys. 
Order 

_ August 1, 1980 

On July 23, 1980 , cla i ma ~t, by and throu g h his attor­
ney, requested the Board r e mand this case to Re feree St. 
Mart in for the purpose of taking further evidence because 
t he record had been insufficie ntly developed and hear d at 
the hearing. In his mot i on , claimant pointed o ut that there 
were errors in the me dical reports that the medical reports 
failed to dist inguis h between in j uries, aggravntion, treat­
ment, surgeries a nd opinions as between the left and right 
k~ee. Claimant contends due co these and other problems 
with the medical re por ts, the record was completely confused 
and ambi quo us .. C lairnan t fee ls adc_i tional clar i fyin c; r.e di cal 
tes timony is neede d a nd shou ld be provided for the Refe ree's 
consideration. 

The Board , after revi e win g claimant's motion anc sup­
porting documents, denie s t he motion. Claimant has lr,c 
burden of p roof to e stabl ish by a p rcr,onde~ance of the 
evidence his conten tions . If the medical repo rts were not 
clear, claimant had t he r e spons ibility to rect ify th~s 
problem prior to t he h~aring . The various prob lems with t~e 
medical reports recited in the :notion, were api_)a r en t !; rior 
to the hearing and should h ave been clarifi e d prior to the 
hearing. The Board does not f ee l this case sh o uld b 8 r e ­
manded to the Referee t o take ~dditional evidence un der 
these circumstances. Clai mant's mo t ion is den i ed . 

IT IS SO ORDERE D. 
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WCB CA E NO. 
WCB CA E NO.

79-4969
79-4048

August 1, 1980

JAME EBER, CLAIMANT
Roger D. Wallingford, Claimant's Atty.
Cheney & Kelley, Defense Attys.
Order

On July 23, 1980, claimant, by and through his attor­
ney, requested the Board remand this case to Referee  t.
Martin for the purpose of taking further evidence because
the record had been insufficiently developed and heard ar
the hearing. In his motion, claimant pointed out that there
were errors in the medical reports that the medical reports
failed to distinguish between injuries, aggravation, treat­
ment, surgeries and opinions as between the left and right
knee. Claimant contends due to these and other problems
with the medical reports, the record was completely confused
and ambiguous. Claimant feels additional clarifying medical
testimony is needed and should be provided for the Referee's
consideration.

The Board, after reviewing claimant’s motion and sup­
porting documents, denies the motion. Claimant has the
burden of proof to establish by a preponderance of the
evidence his contentions. If the medical reports were not
clear, claimant had the responsibility to rectify thj.s
problem prior to the hearing. The various problems with the
medical reports recited in the motion, were apparent prior
to the hearing and should have been clarified prior to the
hearing. The Board does not feel this case should be re­
manded to the Referee to take additional evidence under
these circumstances. Claimant's motion is denied.

IT I  O ORDERED.
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NO. KC 298823 

MARVIN EPLEY, CLAIMANT 
Green & Griswold, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
·own Motion Order 

August 1, 1980 

On December 18, 1979, cl a i~ant, by and through h i s 
atto rney, requested that his claim for a March 29, 1971 
injury · be r eopened for further medical care a~d treatment 
and compensation as provided under ORS 656.278. Attach ed 
to claimant's request was a report from Dr. Skirvin g who 
related claimant 's current condition to his 1971 compensable 
injury. Claimant's case was initially closed on July 14, 
1971 and· his aggravation rights have expired. 

This case was inadvertently set up a s a :-fear in g s I:-ta t t e r 
and the hearing has already be2n set f or l\ugust 8, 19 ao. 
The attorneys and the Referee , realizing the error, ro ~­
warded the file to the Board for a n own Motion Orde r. It 
was agreed by all the parties concerned that the matter 
should be referred for a fact finding hearing in the sa~e 
time slot as the Hearings case was set. The Board ag~ees 
with this and hereby remands t~e case to its He~ rin gs Div­
ision to be heard on August 8, 1980 before Referee Kirk 
Mulder. Referee Mulder. should take e vidence to determi ne i f 
claimant's current condition is r elatea to his 1971 indus­
trial injury and , if so, whether claimant's conditicn had 
worsened since his last award or arrangement of comper.::;a­
tion. Upon completion of the hearing, Referee Mulde r sh a ll 
cause a transcript of the proceedings to be prepa red and 
forwarded to the Board together wi th his recommendation in 
this case. 

WCB CASE NO. 78-5327 

GILBERT ROWLING, CLAIMANT 
Joseph Post, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Ord~r Denying Motion 

August 1, 1980 

Hearings were held in t his case on November 7 , ·~:, ·., 9 a :-: r. 
April 15, 1980. The Referee , on May 20, 1980, iss ueci. c.:.n 0 1.der or:. 
which both the employer and the claimant requested Bo~rd ce'.rievv. 
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MARVIN EPLEY, CLAIMANT
Green & Griswold, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. KC 298823 August 1, 1980

On December 18, 1979, claimant, by and through his
attorney, requested that his claim for a March 29, 1971
injury be reopened for further medical care and treatment
and compensation as provided under OR 656.278. Attached
to claimant's request was a report from Dr.  kirving who
related claimant's current condition to his 1971 compensable
injury. Claimant's case was initially closed on July 14,
1971 and his aggravation rights have expired.

This case was inadvertently set up as a Hearings matter
and the hearing has already been set for August 8, 1980.
The attorneys and the Referee, realizing the error, for­
warded the file to the Board for an Own Motion Order. It
was agreed by all the parties concerned that the matter
should be referred for a fact finding hearing in the same
time slot as the Hearings case was set. The Board agrees
with this and hereby remands the case to its Hearings Div­
ision to be heard on August 8, 1980 before Referee Kirk
Mulder. Referee Mulder, should take evidence to determine if
claimant's current condition is related to his 1971 indus­
trial injury and, if so, whether claimant's condition had
worsened since his last award or arrangement of compensa­
tion. Upon completion of the hearing. Referee Mulder shall
cause a transcript of the proceedings to be prepared and
forwarded to the Board together with his recommendation in 
this case.

WCB CA E NO. 78-5327 August 1, 1980

GILBERT ROWLING, CLAIMANT
Joseph Post, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Ordpr Denying Motion

Hearings were held in this case on November 7, L-.?79 and
April 15, 1980. The Referee, on May 20, 1980, issued an oider or
which both the employer and the claimant requested Board review.

-719-
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On ,July 1, 19 80, claimant, by and throuqh his a. t:-=.orney, ~-· 
requested the Board consider two ~dditional ~xhibits.from clai~- • 
_ant's treating·physician. The first w~s dated March 28, 1980 
and the second was dated iri June 1980. Claimant-conte~ded the· 

·data in these exhibits could r,ot have been c::..scovereci fJrior to the hearings.· . . ' 

'I'he employer objects to th8 introduction of the::.;t~ reports. 
It conterids there has been no =eas6natle showing why ~he ficsL 
report could no·~ have been discovered or pro..:.:uced at Lhe. ·second 
hearing. It contends 'admission of th_e second exh.:b1. t w9u1·a 

, delay the review and de,1.y it E..n oprortuni ty to crcss~examine 
the doctor. 

The Board, after reviewing this matter, ~eni0s claimant's 
reque~t. There has been no reasonable showing why the ~a~ch 28,· 
J.9 80 report could not have bee::1 produced at the s,~,ccnc: hf::iaring. 
The' Board. does not find the second exhibit to be relc:iv.-1nt · to 
·this case and to accept it wOl: ld deny the emp loyc r's r :;.gh t;-- to 
cross-examine the doctor. Therefore, the Board denies cl<lim­
ant's request to include the two additional exhibits. 

IT IS SO ORDERED. 

WCB CASE NO .. 78-8513 

ALLEN SIMS, CLAIMANT 
David Hittle, Claimant's Atty. 

~L~ng, Klein, W6lf, Smith, Griffith 
. & Hallmark, Defense Attys. 

Order 

August 1, 19B0 

\ The Board issued its Order on. Reconsidern tion .in the 
above entitled case on August 1, 1980 but inadvertently ·aate·d • 
the 0 }der July 1, 1980. IT IS HEREBY ORDERED that tho Boh~d's 
Order on Reconsideration should be coLrected to show a~ issue 
date of August 1, 1980. 
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On July 1, 1980, claimant, by and through his attorney,
requested the Board consider two additional exhibits Trom ciaim-
.ant's treating'physician. The first was dated March 28, 19 80
and the second was dated in June 1980. Claimant■con tended the
data in these exJiibits could not have been discovered prior to '
the hearings. ' '

The employer objects to the introduction of these, reports.
It contends there has been no reasonable shcv;ing why xhe first
report could no t have been discovered or produced at the.’ second '
hearing. It contends ‘admission of the second exhib.it would
delay the review and deny it an opportunity to cross-examine'
the doctor. ' . '

The Board, after reviewing this matter, denies claimant's •
request. There has been no reasonable shov;ing why the March 28,
.1980 report could not have been produced at the second hearing.
The Board- does not find the second exhibit to be relevant ■, to 
this case and to accept it would deny the employer's right-'-.to
cross-examine the doctor. Therefore, the Board denies claim- •’
ant's request to include the two additional exhibits.

IT I  O ORDERED.

WCB CA E NO. 78-8513 August 1, 1980

ALLEN  IM , CLAIMANT
.David Kittle, Claimant's Atty.
'Laing, Klein, Wolf,  mith, Griffith - .

& Hallmark, Defense Attys.
Order

\ The Board issued its Order on Reconsideration .in the
above entitled case on August 1, 1980 but inadvertently 'dated
the order July 1, 1980. IT I HEREBY ORDERED that the Board's' 
Order on Reconsideration should be corrected to show an issue
date of August 1, 1980.

m
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     CA!;E NO. 78-8513 

ALLEN SIMS, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

August 1, 1980 

On July 28, 1980, claimant requested the Board reconsider 
its July 3, 1980 Order on Review which had modified th2! 
Refen,e I s award of compensation for permanent partic:: :'.. disabil­
ity in this case. 

Claimant is 37 years old and is a high school graduate 
with two years of college. Dr. Fax rated c l aimant's ,±; is.:ibi l­
ity as mild to mode-rate. Dr. Coletti r e commended cl.:ii r.iant 
engage in no sustained stoopinq, bending, o~ liftin y und 
felt claimant could not lift over 50 pounds. The Deturrnin ~­
tion Order in this case awarded cluimant compcnsa c:io~, equal 
to 16 c, for 5 % unscheduled di sabi li ty for his back injury. 
The Referee granted claimant an award of additio~al conp8~sa­
tion equal t o 64° for 20 %. The employer appeulcd cor. t~ndin g 
this award was excessive. 

The Boa rd 1 s review o f this case is de novo. Th~ Board 
has the statutory authority to affirm, reverse, modify, or 
supplement the Referee's order and to make scch C::.spos.ition 
of the case as it determines iE: appropriate. ORS 65,i. 29 5 ( 6 ) . 
Based on the de · novo review of this case, the Board concluded 
the Referee I s award of compensation was excessi vc, how12 ver, 
found the· award of compensation granted by the Determin&tion 
Order was not adequate. Therefore, the Board modifi ~d th e 
Referee's order and granted claimant the award of c o mpensation 
it did. The Board fel t this was an appropri a te disposition 
of this case. 

After considering claimant I s contentions a nd r8consid (3 .r­
ing this case, the Board does not find th a t its or-der should 
be altered. The Board feels its order is correct and mak es 
an appropriate disposition of this case. Ther~fore, the · 
Board affirms i t s prior order. 

IT- IS SO ORDERED. 
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ALLEN  IM , CLAIMANT
Olson, Kittle, Gardner & Evans,
Claimant’s Attys.

Lang, Klein, Wolf,  mith, Griffith
& Hallmark, Employer’s Attys.

Request for Review by Employer

On July 28, 1980, claimant requested the Board reconsider
its July 3, 1980 Order on Review which had modified the
Referee's award of compensation for permanent partial disabil­
ity in this case.

Claimant is 37 years old and is a high school graduate
with two years of college. Dr. Fax rated claimant's disabil­
ity as mild to moderate. Dr. Coletti recommended clair.iant
engage in no sustained stooping, bending, or lifting and
felt claimant could not lift over 50 pounds. The Determina­
tion Order in this case awarded claimant compensatiori equal
to 16^' for 5% unscheduled disability for his back injury.
The Referee granted claimant an award of additional compensa­
tion equal to 64° for 20%. The employer appealed contending
this award was excessive.

The Board's review of this case is de novo. The Board
has the statutory authority to affirm, reverse, modify, or
supplement the Referee's order and to make such disposition
of the case as it determines is appropriate. OR 65<>. 295 (6;.
Based on the de novo review of this case, the Board concluded
the Referee's award of compensation was excessive, however,
found the award of compensation granted by the Determination
Order was not adequate. Therefore, the Board modified the
Referee's order and granted claimant the award of compensation
it did. The Board felt this was an appropriate disposition
of this case.

After considering claim.ant's contentions and reconsider­
ing this case, the Board does not find that its order should
be altered. The Board feels its order is correct and makes
an appropriate disposition of this case. Therefore, the
Board affirms its prior order.

IT I  O ORDERED.

WCB CAGE NO. 78-8513 August 1, 1980
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'CASE NO. · 79.-5412 

GARY LEE SPEAR, CLAIMANT 
Jerry E. Gastineau, Claimnat's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Order Of Remand 

August 1, 1980 

Pursuant to a request from the State Accident Insurance 
Fund's attorney, the Board amends its July 21, 1980 Order to 
Remand (page 3, paragraph one, lines 7 through 9) to 
reflect the following: 

"Therefore, the -Board reverses the Referee's 
order in its entirety and ~emands it to the 
Hearings Division to be set for a hearing to 
determine whether or not this claim is com­
pensable." 

The remainder of the order is affirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 78-10,003 

JANE TEMPLE, CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order On Reconsideration 

August 1, 1980 

On ~July 2, 19 80, the! 13oa:[d i:::::; uec: its Orclc ·.~ on i<to!Vicw 
in this case which rr,odif.icrl i:hc H:.:'f:cre.e's ::n·:ar.·d of: pc1·.,,aneni..: 
partial disa!:>ility. CJ.a.i.rnar,t n.:c~u2!:>i:S 1:he Re,·eree's c,rc'ie:.:r 
be reinstc1tec. 

The Bo.::1 re: r;,akes it.:.:, O'.•;n c:2 ,,C\'O ,.-:(;:te ::-,n:i.na·r:.ion o.'.. ~r;e 
e:-:ten t o E cJ. a,j_ l1i,i. n t I s r:l:L '.c; ab :i. 1 i :.-y ;-in z: 1 c;;, :·1 not ro s ,_._ j_ ts c)r.:-:.:i. ~; i·o n 
upon ·the R8f l'.:.~ ·c(:..!(! ' s c1e 1~ (_! .::.:-Hti. n (] l::i. c..:-1 n .. 1\ l. t 1-~t")U ~J 1·1 t !1 l:; r~c:)c.~ .'c(: ·; .i. 'J~:: s 
.respectf:uJ. consic":8.ratio!~ !:o fr.:=, i:i.:1din<_i,3 of U-:c r:;.c .. fc1·,,;<.::, -~l:.. 
i,-:; 1: ot bo tm c'i b'/ th c rn. ll,i:1 n air, -._,. ;-:,-.:Jc,i_~ : :·, ,·., ffi:1 Li. t"' ,i ~lo s :-"i i_ ~, 1 , 11 
Or App 1·1s, L1·n P2d 83"!, 1167 1<.c! •1:fl (L'J71)~ GRS-G5.J.:~0'.:i;;:, 
qives the i3oaJ~t":i the authc1·i::.y '::c '',1ff~ ,::-c·., re:"c.-(:r:.;c~ ,r,1,y!:i. --y ,)/. 
s ur_) p 1 e 1ne n t: tl·~ l::! c, r de.r C) f t.:1 t~ re:-~- 2 :C{:'. .:_~ a 1-; :_~ r1~a }~ e ~~ ;,__1cl1 c! is~-: 1.-; s j. r.2- :--~•r"i 
of the casz:: c::, i.t det,c.:,:mir1,:::,~ tu /,r! c1Vi.J.::opriatc". 

rr:1e Uoai~c:, aft:er ;:-; :::!c nuv,-::, rl•''·_,ie,,.: of this ca,;c_. ,l(::t0r111:~:,cc~ 
that the 21pp::-oprj_atE', cli~;posit::.crn w&s to rrodify '.::.he ::.:cf(:n.,2' :-'. 
order, which it did. 
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GARY LEE  PEAR, CLAIMANT
Jerry E. Gastineau, Claimnat's Atty.
 AIF, Legal  ervices, Defense Atty.
Amended Order Of Remand

WCB'CA E NO. • 79.-5412 August 1, 1980

Pursuant to a request from the  tate Accident Insurance
Fund's attorney, the Board amends its July 21, 1980 Order to 
Remand (page 3, paragraph one, lines 7 through 9) to
reflect the following:

"Therefore, the Board reverses the Referee's
order in its entirety and remands it to the
Hearings Division to be set for a hearing to 
determine whether or not this claim is com­
pensable . "

The remainder of the order is affirmed.

IT I  O ORDERED,

WCB CA E NO. 78-10,003

JANE TEMPLE, CLAIMANT
Olson, Kittle, Gardner & Evans,
Claimant's Attys.

Lang, Klein, Wolf,  mith, Griffith
& Hallmark, Employer's Attys.

Order On Reconsideration

August 1, 1980

On July 2 , 19 80 , th.e 13 Ocir d -i.  O Ll ed its (■> r c e : on he viev/
in this case which ir onifled th e Uefe ree 's av.'ar d of pc! .ranenu
par tial disabi li ty. Clairna r,t reques L. i:he Re I e ree' S (. rder
be reinstatec.

The 13card makes i ts ov. ll c CJ novo 'He te rntination O ,i. the ■
extent of clai mci n t' s d .1. s al.:> ,i. : i t y are: ^ '.'Ic p.ot res 'C .i. t s '.1, ,'.:i s io n
UpO n the Referee's de r erinin } J 1. id- ou c;h th 0 BOC! '::c, •; ,i. VI's
res pect': 1.1.1 con s i d 0 tio.'i to ■l:r fi ad i.m s 0.1: th o 1-0 fe i.'o C: , .L e
is not bound by them Hann am Coo r.aua.n ra Vi Hos i el , 4
Or App 17 8, 4 7 1 P2d 831, 46 7 P 2d !.) 3 ]. ’ !. 9 7 ]. ) . OR 6 a .4. .395
qives the Boaj.- d the authori ty to ft . ri 1 i. ,!m. r n:, reve I'; •le ,mo rl T; •'y or
suppiemen t th.e order 0.1: the re : Gj rc; e <?J Vi .si..J li Ci r* ta uch d J_ L os J- I'-i or.
of the Ccise as i t determine., .1‘b U o oe a ppropri ate

The Board , after a de no cC' revi ew o.f this cjasG , : e re rm .L <,
tha t the app.ro p ri ate. dispos i ti :.).n was to modify rhe Reforee
order, which it did.
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after considering c i airnant 's contention s a~~ 
reconsiderin g the facts in this case , the Board cor,,:::1. 1.:ae s 
its order was correct. Claimant 's injury was diagnosed as u 

strain. Her permanent impairment was found to b o s liq~t­
C.iaimant is precluded from heavy work, but is cc:pabl--::: c.,f 
medium employment. She is in her early 30' s anJ has ::1. high 
school education. She has not oeen hospitaliZ8c , undergon 0 
any surgeries and does not use any rnec.icatio n us a. res'.11 t ot 
this injury. The Boar d found claiman t did not estab l ish a 
loss of wage earning c apacity g~ea t e r than 20 %. Ther~tore, 
the Board affirms its July 2, 198 0 Orde r on Ecview. 

IT IS SO ORDERED . 

WCB CASE NO. 78-10,033 

JANE TEMPLE, CLAIMANT 
David Hittle, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order 

August 1, 1980 

The Board issued its Ord e r on Reconsideration ir. the 
above entitled case on August 1, 1980 b~t inadvertently dated 
the order July 1, 1980. IT IS HEREBY ORDERED that the Board's 
Order on Reconsideration shoula be cor~ected to show ar. issue 
date of August 1, 1980. 

CLAIM NO. C 460553 

MILTON BOWKER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

August 6, 1980 

Claimant suffered from b ilatera l ing uin3l herni a~ in 
May 1973 which were found to b e compensable. They were 
sur__gically repaired, claiman t ' s claim was closed and Lis 
aggravation rights ahve expired . 

On June 6, 1980, cl a imant's claim was reo pe ned by the 
Board for surgery performed by Dr. Thomas Lindell on Feb­
ruary 19, 1980. A report from claimant indicated he ' 7, · ti.lrncc 
to work on February 28, 1980. He was last seen by D~ . 
Warrington on March 7, 1 9 8 0 who i ndicated in June 19~ : tha ~ 
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Now, after considering claimant's contenL-ions and
reconsidering the facts in this case, the Board concludes
its order was correct. Claimant's injury was diagnosed as a
strain. Her permanent impairment was found to be slight.
Claimant is precluded from heavy work, but is capable of
medium employment.  he is in her early 30's and has a high
school education.  he has not oeen hospitalized, undergone
any surgeries and does not use any medication as a result oi
this injury. The Board found claimant did not establish a
loss of wage earning capacity greater than 20%. Therefore,
the Board affirms its July 2, 1980 Order on Review.

IT I  O ORDERED.

August 1, 1980WCB CA E NO. 78-10,033

JANE TEMPLE, CLAIMANT
David Hittle, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Order

The Board issued its Order on Reconsideration in the
above entitled case on August 1, 1980 but inadvertently dated
the order July 1, 1980. IT I HEREBY ORDERED that the Board's
Order on Reconsideration should be corrected to show an issue
date of August 1, 1980.

August 6, 1980CLAIM NO. C 460553

MILTON BOWKER, CLAIMANT
 AIF, Legal  ervices, Defense Atty
Own Motion Determination

Claimant suffered from bilateral inguinal hernias in
May 1973 which were found to be compensable. They were
surgically repaired, claimant's claim was closed and his
aggravation rights ahve expired.

On June 6, 1980, claimant's claim was reopened by the
Board for surgery performed by Dr. Thomas Lindell on Feb­
ruary 19, 1980. A report from claimant indicated he r.'rurned 
to work on February 28, 1980. He was last seen by Dr.
Warrington on March 7, 1980 who indicated in June 19c' thaz
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mant's c o naiti o n w~s s~ationary nnd h e wo~ld proL .~~y 
have no ;::,erma nent dis a bility !' ::-om the las t s un;e ry. ·. ,: -
t e,:1pts to have claimant exarr.i r.c d one last ti ~-.c: were : .~.s uc ­
cess ful . 

a~ July 17 , 1980 , the SAIF Corporation r 0quested a 
dete rmination o f claimant 's p~-osent djsab ili :.y . The ::val ­
uation Divisi o n of the Workers ' Compensation Depc:1 rtme: , 'C 

r ecommended claimant be qrantc d cor:ipensation ::or temp0cary 
total d isability from Febr ua.r~, 19 , 19 8 0 throu :Jh F'eb r ua. .c y 27 , 
1980 a nd no award for permanent d isability. 

The Board concurs i n thi s reco~mendation . 

ORDER 

Claimant i s h ereby g ran t e d t emporary to t 0 l dis~b ' ity 
compensation f rom February 19, 19 80 throus,h f,' c br u a::}· .. 7, 
1980. The record indicates tha t tr. i s a . .,.arci ha s al re a.d/ beer. 
paid out . 

WCB CASE NO. 79-4543 

DONALD E. FOSS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys. 
Rankin, McMurray , Osborn, 

Gallagher & VavRosky, Employer's Attys. 
Request for Review by Employer 

August 6, 1980 

The employer see ks Board r e view of t he R2feree 1 s crdc r 
which s e t asi de its denial of t his clLJirn and re~anded ~t fo r 
accepta~ce and p a yme nt o f com?ensation as req c ired b y l a w 
an d awarded claimant ' s a ttorne y a fee . 

FACTS 

Claima nt wa3 employ e d a s a forkl i ~t dr i ve r and r ~i ief 
drye r op erator. Approximately one .o r t wo weeks prior ~o 
February 14, 1979 , cla i mant s tated he b e gan to experie nce 
neck pain . On Fabruary 18 , 1979 , c laimant was hospit~lized 
by Dr . Harry Adamo . !-:l e was complainin9 of pai:-1 in t h e neck 
and back alon g the spi ne . Clc:1imant stated that two c:.::.y s 
prior to h is admissio n -to the hospi t aJ. , he had haci an (j?is ocle 
of s udden severe pa i n i n the lowe r neck , whicr. radiated down 
the spine and down into t he s ho ulder bl a des . l-! e saic! he 
became faint and passe d out . ~ brain scan was pe rforrnea 
whi ch was normal . Dr . lidu.mo di a gnose (1 " ce rvi cal neck i'i1US cle 
sp asm ". 

-724-

claimant's condition was stationary and he wOv^Ld prob ibly
have no permanent disability irora the last surgery. .:-
tempts to have claimant examined one last time v;ere '.suc­
cessful.

On July 11, 1980, the  AIF Corporation requested a
determination of claimant's present disability. The i,val­
uation Division of the Workers' Compensation Departmer.t:
recommended claimant be granted compensation for temporary
total disability from February 19 , 1930 throucjh February 27,
1980 and no award for permanent disability.

The Board concurs in this recommendation.

ORDER

Claimant is hereby granted temporary total disab .ity
compensation from February 19, 19 80 through February ...7,
1980. The record indicates that this a,vard has already been
paid out.

WCB CA E NO. 79-4543 August 6, 1980

DONALD E. FO  , CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Rankin, McMurray, Osborn,
Gallagher & VavRosky, Employer's Attys.

Request for Review by Employer

The employer seeks Board reviev>7 of the Referee's order
which set aside its denial of this claim and remanded it for
acceptance and payment of compensation as required by law 
and awarded claimant's attorney a fee.

FACT 

Claimant was employed as a forklift driver and relief
dryer operator. Approximately one or two weeks prior to
February 14, 1979, claimant stated ho began to experience
neck pain. On February 18, 1979, claimant was hospitalized
by Dr. Harry Adamo. He was complaining of pain in the neck
and back along the spine. Claimant stated that two days
prior to his admission -to the hospital, he had had an episode
of sudden severe pain in the lower neck, which radiated down
the spine and down into the shoulder blades. He said he
became faint and passed out. A brain scan v;as performoa
which was normal. Dr. Adamo diagnosed "cervical neck muscle
spasm".
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February 23, 1979, Dr. Kaz Hon,Jo reported he felt 
claimant had a fibrocytis, which he indicat~d was a very 
common II se 1 f limited disease which occurrs [ sic] at ti1:,es 
with stress on the job and also e motion2l stress 11 • He .,oted 
claimant had a lot of fear and anxiety. He felt c l aima~t's 
lightheadedness a nd numbness w r2 1~e relat.e d to his emotional 
reaction character i zed by fear a nd anxie ty which had caased 
a hyperventilation syndrome . rle did not find a~y neurological 
problem. 

In l a t e February 1979, Dr. Lawrence Franks repo.cu.!d 
that he found no neu r ologi c a 1 abnorma li tics. He f e l ,_ l~la.iman t 
was very sornatically oriented and u bit of .:i :1ypochonl :1~iac. 
He noted claimant was "frighte ned" and felt that clairn i'-mt 
should be continued on conse rvative treatment. 

On March 2, 1979, claimant was again hospitalizcci 
complaining of l ef t arm paralysis, nausea., vomitin9 and 
collapsing . Various studi es we re performed, all . o f ~nich 
were normal. Dr . Franks c o~~ e nted that this case was rathe r 
difficult. He f el t claima nt's work injury, which had been 
complicated by a spinal tap hea dache and his ~nxi e ty, had 
led to claimant's hyperventila t ion and passin,.J out. ,. 1-. 
Franks could not f ind a cause f or claimant's left a r m weakn e ss. 
He felt it was related to s o me t ype of hysterical cor, ·•1t.!rsion 
reaction. This was ·the first r e port which indicated clu.imant 
had suffered a work injury. Dr. Franks, on March 18, 1979, 
reported that claimant's various symptoms of pain in the 
neck, interscapular and left shoulder region were rel3ted to 
his ·employment as a forklift opera tor, and his symptoms are 
temporarily related to his working in that joo. 

On March 30, 1979, c laimant filed his claim for ~ ~ 
alle ged injury to his neck, b.J c k, and shoulde r du e "lo :1i s 
employment f eeding the d rye r a nd a lso drivin g a fork ii ft. 

·At that time, claimant wa s 29 years old and ha d bee n ~~plo yed 
by this e mploy e r for s i x yea rs . 

Dr . Edward Rosenba um, on May 1 , 19 79, reported r.e found 
no evidence of any organi c disease . He stated that after 
reviewing the history of claimant's case, examining cL1imant 
and reviewing copies of claimant's file, it was his o~inion 
that claimant's illness was not r e lated to any industrial 
acciden t . He based this opinion o n the following facts: (1) 
there was never any history of any injury at work; (2) none 
of ~the physicians which had e xamined claimant had doc~rnented 
any t rue ob j ective evidence of a disease; and (3) clai~ant 
had had exte nsive laboratory and x-ray work-~ps which revealed 
no o rgani c disease. Dr. Rosenbaum reported that the assertion 
fibrocytis is c a us e d by emotional stress and strain is a 
concept unsupporte d by sci e nti f ic medical opi~ion. 

On May 11, 1979, the employer denied this claim on the 
grounds tha t its findings did not indicate claimant's prob l em 
originat ed as a result of work activity either as a~ industrial 
injury or ·as an occupational disease. 
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On February 23, 1979, Dr. Kaz Hongo reported he felt
claimant had a fibrocytis, which he indicated was a very
common "self limited disease which occurrs [sic] at times
with stress on the job and also emotional stress". Ke noted
claimant had a lot of fear and anxiety. He felt claimant's
lightheadedness and numbness v/ere related to his emotional
reaction characterized by fear and anxiety which had caused
a hyperventilation syndrome. He did not find any neurological
problem.

In late February 1979, Dr. Lawrence Franks reported
that he found no neurological abnormalities. Ho felt claimant
was very somatically oriented and a bit of a hypochoncriac.
He noted claimant was "frightened" and felt that claimant
should be continued on conservative treatm.ent.

On March 2, 1979, claimant was again hospitalized
complaining of left arm paralysis, nausea, vomiting and
collapsing. Various studies were performed, all of wnich
were normal. Dr. Franks corrimented that this case was rather
difficult. He felt claimant's work injury, which had been
complicated by a spinal tap headache and his anxiety, had
led to claimant's hyperventilation and passing out. i-i'.
Franks could not find a cause for claimant's left arm, weakness.
He felt it was related to some type of hysterical con-.'orsion
reaction. This was the first report which indicated claimant
had suffered a work injury. Dr. Franks, on March 18, 1979,
reported that claimant's various symptoms of pain in the
neck, interscapular and left shoulder region were related to
his employment as a forklift operator, and his symptom.s are
temporarily related to his working in that joo.

On March 30, 1979, claimant filed his claim for an
alleged injury to his neck, back, and shoulder due to his
employment feeding the dryer and also driving a forklift.
At that time, claimant was 29 years old and had been employed
by this employer for six years.

Dr. Edward Rosenbaum, on May 1, 1979, reported ne found
no evidence of any organic disease. He stated that after
reviewing the history of claimiant's case, examining claimant
and reviewing copies of claimant's file, it was his opinion
that claimant's illness was not related to any industrial
accident. He based this opinion on the following facts: (1)
there was never any history of any injury at work; (2) none
of t,the physicians which had examined claimant had documented
any true objective evidence of a disease; and (3) claimant
had had extensive laboratory and x-ray work-ups which revealed
no organic disease. Dr. Rosenbaum reported that the assertion
fibrocytis is caused by emotional stress and strain is a
concept unsupported by scientific medical opinion.

On May 11, 1979, the employer denied this claim on the
grounds that its findings did not indicate claimant's problem
originated as a result of work activity either as an industrial
injury or as an occupational disease.
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R~d C. WiL=oc~1, in JuJ.y 1979, report('d clai1:,a.c,t had 

a full range of motion of the neck and shoulders. Hi~ 

diagnosis was cervical dor sa 1 strain and' a h1rcrven tl_ L1t ion 

syndrome by history. H~ did not feel that these conditions 

were related to or materially aqcJravated by clairna;,t's i,✓ ork 

' .. activities,as 9-•hyst,=cr driver,or .. cJryer feeder .... Ilc felt. 

claimant had no permanent impairmf::cnt. 

At the hearing, claimant st~tea that he suffere~ occa­

sional pa.ins in his neck. He stated overall he was fee_ling 

much better. He said_that he used vc1rious home remec_:_es to 

correct any difficulties he had with his neck. He recalled 

one incident when he was workins as a rcclief dryer feeder 

when while strusJglinc; to straighten some veneer he !1:_~~_r:ih~ 

have injured his neck. 
' 

The Referee found, after ,::-eviewin~r all the cvicence, 

that this claim, by a narrow preponderance of the eviaence, 

was cor.ipensabl12. There fore, h(c! set aside the denial of the 

employer and ordered the ernp1oyer to uccept tnis cL,i;,L as c, 

compensable injury. He denied the (lwardins of any penal ties 

as requested by claimant. He awarded claimant's attorney a 

fee for prevailing on the denial. 

BOARD ON DE NOVO REVIEW 

The Board, after de novo review, reverses the R0feree 1 s 

order. ' The Board finds th:tt claimant has fa -~2_ed to ;Jrove by 

a preponderance of the evidence that his claim for proLlerns 

with his neck, back and shoulder are related to his work. 

There is no indication that claimant ever suffered any 

injury 'while employed by this employer. Likewise, the Boarci 

does not find the evidence indicates that claimant's work 

conditions ca used any occupational disease. Dr. Ihch~ird 

Rosenbaum, Dr. Edward Rosenbaum and Dr. Wilson a.11 o;:_:, i.ned 

that claimant' s conditions are not related to his ,•icrk. Dr. 

Hongo felt that claimant• s fibrocytis was caused by '.1urk­

related emotional stress. HE_': fails to men ti or., howevQr, 

that claimant did not give a history of any emotional or 

job-related stress. Dr. Franks, :ikewise, indicated based 

on claimant's work injury which the evidence :failed to 

indicate ever occurred, that his .symptoms were relate~ to 

his work. 'The Board finds that the c;reater wC:~ight o:: :~he 

evidence in this case does not support claimant's contention 

that this claim is compensable. Therefore, the Board finds 

that the employer's denial must be affirmed. 

ORDER 

The Referee's order, datcci October 8, 1919, is r2vorsed 

in.its enfirety. The employor's denial, a~ted May 11, 1979, 

is restored and affirmed. 
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Dr. Reed C. Wilscn, ui July 1979 , reported claii:,ant had
a full range of motion of the neck and shoulders. His
diagnosis was cervical dorsal strain and' a hyperventilation
syndrome by history. He did not feel that these conditions
were related to or materially aggravated by claiiuant’s work
..activities: as a-hyster driver, or .dryer feeder. ...He felt,
claimant had no permanent impairment.

At the hearing, claiiaant stated that he suffered occa
sional pains in his neck. ile stated overall he was feeling
much better. He said .that he used various home remedies to
correct any difficulties he had with his neck. He recalled
one incident when he v/as working as a relief dryer feeder
when while struggling to straighten some veneer he might
have injured his neck.

The Referee found, after reviewiiuj all fhe evidence,
that this claim, by a narrov; preponderance of the evidence,
was compensable. Therefore, he set aside the denial of the 
employer and ordered the employer to accept this clai;;i £is a
compensable inj ur^ He denied the awarding of any penalties
as requested by claimant. He awarded claimant's attorney a
fee for prevailing on the denial.

m

BOARD ON DE NOVO xREVIEW

The Board, after de novo review, reverses the Referee's
order. The Board finds that claimant has failed ro prove by
a preponderance of the evidence that his claim for problem.s
with his neck, back and shoulder are related to his work. 
There is no indication that claimant ever suffered any
injury while em.ployed by this employer. Likewise, the Board
does not find the evidence indicates that claimant's work
conditions caused any occupational disease. Dr. Richard
Rosenbaum, Dr. Edward Rosenbaumi and Dr. Wilson all opined
that claimant's conditions are nor related to his work. Dr.
Kongo felt that claimant's fibrocytis was caused by work-
related emotional stress. He fails to mention, however,
that claimant did not give a history of any emotional or
job-related stress. Dr. Franks, likewise, indicated based
on claimant's work injury which the evidence failed to
indicate ever occurred, that his.symptoms were relate.i to
his work. The Board finds that the greater weight of the
evidence in this case does not support claimant's contention
that this claim is compensable. Therefore, the Board finds 
that the employer's denial must be affirmed.

ORDER

in
is

The Referee's order, dated October
its entirety. The employer's denial,
restored and affirmed.
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1, 1979, is reversed
dated May 11, 1979,

#

%

Dr. 
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, WCB "CASE.Nb. ~~~3583 

ANEES-K.- GEORGES,· CLAIMANT 

August 6, 1980 .. 
. •. 

. • ~.· . 

Weich, Bruun & Green; Claimant's Attvs. 
SAIF, Legal Services, Defense Atty. 
Request_ for·~eview by Clai'mant 

.... · ...... ·~~- ... 

Clai'ro.ant·· seeks .Board review of the Referee Is order 
which affirmed the Deterrr.ination Ord12r, dated March· 2.3, 

· .. ··:· 1979; which gra.nted claimant. an award of temporary ·total 
disabiiity compensation a.hd compensation equ~l to 112° for 
35% unschedule·a disabilit~, ·for his back injury. Claifaant 

., .. contends he is permanently and totally disabled or, ~ia the 
- alter.native, he is erititied· to a larger permanent pa.<:ial 
disability award. -

.! 

•. ~ 

:FACT:3 ---

. The Board concludes that the facts as recited by the 
Referee in his Opinion and Order are accurate. The order is 
attached hereto and, by this reference, is made a part 

·hereof. 

BOARD ·oN DE NOV,O REVIEW 

. The Board., after de novo review, modifies the Referee's 
order. All the doctors agree that claimant cannot return to 
his previous line o·f employment or one which requires a lot 
of heavy lifting. The Orthopaedic Consultants felt claimant 
had a mild disability due to his low back injury. Dr. Rusch 
felt claimant had ·a moderate. to severe disability due to 
this injury. Claimant is now 60 years old, has a lirr.ited 
education, and has worked for the majority of his lif~ as a 
butcher. tie continues to have complaints of back p&in whi2h 
affect his ability to sit, to stand~ or to sleep. The 
. -· - . 

rredical evidence alone· in ._this case does not establish that 
_due to claimant's bac_k injury and psyc:;:hological ·condition he 
·is permanently·and totally disabled. Claimant has not. 
sought assistance to find a new or different type of er.1ploy:--· 
ment. · He has made no api;rlications for ,e:nployment nor sought· 
assistance to find a new type of employment. Based on ~11 
the evidence, the· Board does _not find claimant is permapently 
and totally disabled. ·However, the Board· finds claimant has 
lost __ more of his. wage ·earning capacity than that for· which 

·'he has been compensated. Therefore, the Board -grants claimant 
an award of compensation equal to 208° for 65% unscheduled 
disability for low back injury in lieu of all previous 
awards. The Board also would order the Field Service:-; 
Division to contact claimant and to provide him with e:.:.tensi ve 
assistance in job placement. 
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WCB ‘CA E.NO. 79-3583 August 6, 1980

ANEE K. GEORGE , CLAII^NT
Welch, Bruun & Greeny Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant-seeks .Board review of the Referee's order
which affirmed the Determination Order, dated March 13,
1979 / which granted claimiant • an award of temporary total
disability compensation and compensation equal to 112'^ for
35% unscheduled disability 'for his back injury. Claimant
contends he is permanently and totally disabled or,^in the
alternative, he is entitled'to a larger permanent par-.ial
disability award.• .

FACT 

The Board concludes that the facts as recited by the
Refe.ree in his Opinion and Order are accurate. The order is
attached hereto and, by this reference, is miade a part
•hereof. ■ ' . _

BOARD ‘ON DE NOVO REVIEW* •

m

m

The Board, after de novo review, modifies the Referee's
order. All the doctors agree that claimant cannot return to 
his previous line of employment or one which requires a lot
of heavy lifting. The, Orthopaedic Consultants felt claimant
had a mild disability due to his low back injury. Dr. Rusch
felt claimant had'a moderate, to severe disability due to
this injury. Claimant is now 60 years old, has a
education, and has worked for the majority of his
butcher. He continues to have complaints of back
affect his ability to sit, to stand, or to sleep.

limited
life as a
pain which
The

medical evidence alone'in.this case does not establish that
due to claimant's back injury and psychological 'condition he
is permanently'and totally disabled. Claimant has not.
 ought assistance to find a nev; or different type of employ­
ment. He has made no applications for ,employment nor sought
assistance to find a new type of employmient. Based on nil
the evidence, the' Board does not find claimant is permanently
and totally disabled. 'However, the Board finds claimant has

• losi: more of his. wage earning capacity than that for v/nich
•'he has been compensated. Therefore, the Board grants claimant
an award of compensation equal to 208° for 65% unscheduled
disability for low back injury in lieu of all previous
awards. The Board also would order the Field  ervice's
Division to contact claimant and to provide him with extensive
assistance in job placement.

-727-
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The Referee's order, dated January 29, i':! 80, is .,,0di fied. 

Claimant is hereby granted compensation oqual to 208° 
for 65% unscheduled disability for his low back injur/ in 
lieu of all previous awards. 

Claimant's attorney is hereby granted ~s a reasonable 
attorney's fee a sum equal to 25% of the i:icrcc1sE.•c c,:; .. '.LJe:1sa­
tion granted by this order, payable out of said co!npcn::.atior; 
as paid, not to exceed $3,000. 

The Board would hereby direct th0 Field Services Livision 
of the Workers' Compensation Departme~t to co~tact clai~ant 
·and give him extensive assistance in job piaccment. 

WCB CASE NO. 79-8958 August· 6, 1980 

CLAYTON JOHNSON, CLAIMANT 
Velure, Heysell & Pocock, Claimant's Attys. 
William M. Beers, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

The State Accident Insurance Fund Corporation (Fu~d) on 
,.June 9, 1980 requested Board review of this case. 

It served copies of its request on one of claimnn~'s 
attorney's, claimant and Energy Windows, one of the c~ployers. 
It failed to serve claimant's other attorney, the ott~r 
employer, its insurance carrier and its attorney. Cla~mant 
and the other employer both have requested dismissal o~ the 
Fund's request for Board revic'"' :'.:'or its faill:re to sct-\'C all 
parties to the proceedings before the Referee. 

The Boa:cc, grants the rnotic:1. ORS 656. 29'_) (2: req•._,1rcs 
that: "ri'he request for review shall be rnailec to the Lioarc. 
and copi,~s of the request shal::;_ be mailed to all partiE:s to 
the proceedins before the referee''. The Fune failed to 
comply with this requirement. Therefore, the Board disnisses 
its request for Board review. 

IT IS SO ORDERED. 

-728-

The Referee's order, dated January 29, 1980, is .modified.

Claimant is hereby granted compensation equal to 20 8^^
for 65% unscheduled disability for his low back injury in
lieu of all previous awards.

Claimant's attorney is hereby granted ius a reasonable
attorney's fee a sum equal to 25% of the increased c^'r.'.pensa
tion granted by this order, payable out of said componaation
as paid, not to exceed $3,000.

The Board would hereby direct the FieJ.d  ervices revision
of the Workers' Compensation Department to contact claimant
'and give him extensive assistance in job placement.

ORDER %

WCB CA E NO. 79-8958 August' 6, 1980

CLAYTON JOHN ON, CLAIMANT
Velure, Heysell & Pocock, Claimant's Attys.
William M. Beers, Employer's Atty.
 AIF, Legal  ervices, Defense Atty.
Order

The  tate' Accident Insurance Fund Corporation (Fund) on
.June 9, 1980 requested Board review of this case.

It served copies or its request on one of claimai'ic's
attorney’s, claimant and Energy Windows, one of the employers
It failed to serve claimant's other attorney, the other
employer, its insurance carrier and its attorney. Ciaiimant
and the other employer both have requested dismissal the
Found's request for Board review for its failure to ser\^e all 
parties to the proceedings before the Referee.

The Board grants the moticn. OR 656.29.5(2) requires
that: "The request for review shall be mailed to the Board
and copies of the request shall be mailed to all partic.s to
the proceeding before the referee". The Fund failed to
comply with this requirement. Therefore, the Board ajL-smisses
its request for Board review.

IT I  O ORDERED.

m
-728-
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NO. KO 358381 

STANLEY LINDSLEY, CLAIMANT 
Hayes Patrick Lavis, Claimant's Atty. 
SAIF, Legal Services, Defense Attv. 
Own Motion Determination ·· 

August 6, 1980 

Claimant sustained a compensable injury to his right 
knee on July 14, -1955 when he cut the surface of the ;, 1ee 
with an ax. Claimant's claim WilS subsequently closed ;:1r,d his 
aggravation rights ~ave expired. 

On February 26, 1979, claimant's claim was reopcr.e:d by 
a Board's Own Motion Order as of May 26, 19 78, the day 
claimant underwent ·an arthrogram of the knee. Addi ti,,nal 
sursery was performed on June 19, 1978, in April 1979, and 
in September 1979. Claimant returned to work on ,J.anua.ry 28, 
1980 at a light duty job. 

On June 6, 19 80, claimant's .trca tin~! physician L :·-·,.nd 
claimant's condition to be statio~ary and that he was ~ork­

,ing on a regular basis. 

On Cune 19, 19 80, the SAIF Corporation re·questec a 
determination of claimant's current disability. On Ju.i.y 22, 

;1980, the Evaluation Divis:(on recommer.ded claimant be ,-;ran:cd 
: compensation for temporary total dis ability fron; May 2 6, 
1978 through January 27, 1980 and temporary pJ~tial disa­
bility from January 28, 1980 throuqh June 6, 1980. It: ,tlso 
recommended claimant be granted compensation equ~l to 44° 
for 40% loss use of. the right leg. 

The. Board concurs in this recommendation. 

-ORDER 

Clai~ant is hereby granted compensation Eor t<?n,:)·.~:~a.ry 
total- disability from May 26, 1978 through January 27, 1980 
and temporary ·partial disability from January 28, 198Cl 
through June 6, 1980, less time worked. c;laimo.nt is also 
entitled to compensation ,equal to 44° for 40% loss of USG of 
the right leg. This award is in addition to any previous 
awards claimant may have been granted -for this ir.jury. · 'The 
_record indicates that most of the time loss ::as ail.-eady been 
pa~d out. 

-729-

%  TANLEY LIND LEY, CLAIMANT
Hayes Patrick Lavis, Claimant's Atty. 
 AIF, Legal  ervices, Defense Atty. 
Own Motion Determination

CLAIM NO. KD 358381 August 6, 1980

Claimant sustained a compensable injury to his right
knee on July 14, 1955 when he cut the surface of the kiee
with an ax. Claimant's claim was subsequently closed and his
aggravation rights have expired.

m

#

On February 26, 1979, claimant's claim was reopened by
a Board's Own Motion Order as of May 26, 1978, the day
claimant underwent an arthrogram of the knee. Additional

■ surgery was performed on June 19, 1978, in April 1979, and
in  eptember 1979. Claimant returned to work on January 28,
1980 at a light duty job.

On June 6 , 1980, claimant’s treating physician nd
claimant's condition to be stationary and that he was work-

. ing on a regular basis.

On June 19, 1980, the  AIF Corporation requested a
determination of claimant's current disability. On July 22,
'1980, the Evaluation Division recommended claimant be granted
■compensation for temporary total disability from. May 26,
1978 through January 27, 1980 and temporary parcial disa­
bility from January 28, 1980 through June 6, 1980. In also
recommended claimant be granted compensation equal to 44° 
for 40% loss use of. the right leg.

The.Board concurs in this recommendation.

■ORDER

Claimant is hereby granted compensation for ten.p'srary
total- disability from May 26, 1978 through January 27, 1980
and temporary partial disability from January 28, 19 0
through June 6, 1980, less time worked. Claimant is aJso
entitled to compensation;equal to 44° for 40% loss of use of
the right leg. This award is in addition to any previous
awards claimant may have been granted for this injury. The
record indicates that most of the
paid out.

time loss has already been

-729-
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WCB CAS"S NO. .·79-~2~1 

•ALFRED A. MAY, CLAIMANT 
Malagon & Yates;· Claimant's Attys. 
µawrence L.· Paulson, Employer's Atty. 
Request for Review by Ernploye_r. 

August 6, 1980 

./ 

'I'he ernpioyer seeks· Boe1rd :0vicw 0£ the 1{2 i.'ere,:;:' s• ,)rcler 
which found claimant was pEffrnanantly a.r,d totally dis~~:-.<: cd 
effective April 2, 19 79. It c:'ontends claimant is not ;,er-

· manently and totally disabled-a~d that the April 2, 1979 
Detennination Order correctly compensated cl.:ii:nant tc.:,r th12 
disability due to this injury. 

FACTS 

The Board .finds b1c.1t the fc1cts ,~.i:; recited DY th,,: :-:,2f­
eree in his Opinio~ and Order ~re accurate and adopts them. 
A· copy of the R0£eree' s order· is atta.chcd hero t.o c.:.:-:d, by 
this refe~ence, mad~ a part hereof. 

BOARD ON.DE NOVO REVIEW 

. The Board, after de novo r0vi0w, reverses the Re:1'1::ree' s 
order and restores the Agril 2, 1979 Dcterfuin .. 1 ~ion On:e::c .. 

,, •. '\ : !, ' '1 ' 

The evidence indi6ates claimant. suffered a cervic~l 
-strain' a·nd grbss functional overlay 'frc.m this injury. His 
impairment as rated by the medical ·c1ocumentc1tion was r;·.:i.ldl.y 
moderate·. · The doctors,· felt claiman'.:.:. was capcl!Jie of ernploy­
me~t and had marketable skills. The psycholcgical disctbility 
was rated. as minimal to mild. ,. • 

The Board. finds claimant is not ?ermanently and totally 
disabled and fu::-ther that he has [ailed to me8t the sta­
tutory reguirE;!ments· of ORS 656.206(3) ·and lacks motiv.:,tion 
:to return to any gainful emp+oyment. 'l'herefore, the LiOard 

concludes that the award ·granted by the Determination Crder 
of 35% uns.cheduled disatiitity ndequ~t.ciy compt::nsates. 
claimant for his· loss of ·waqe· carning·'·capaci ty £or ri2si=-
duals of this• industria 1 inJ ~n:y. · 

ORDER ',. 
• 0 • ~ '•T O •· . 

The Referee's order, dated January 18, 1980, is 
versed _in its entirety. 

l• r,--~ 
.'!..". 

The De~ermina tion ··order, dated Ap;r'il 2 ·, 1979, is .re-·· 
stored and affirmed. ,. . 

. :..730- ~ ,; . 

• 

WCB CA E NO. .79-3281 •

'ALFRED A. MAY, CLAIMANT ‘
Malagon & Yates,- Claimant's Attys.
Lawrence L. Paulson, Employer's Atty.
Request for Review by Employer

August 6, 1980

The employer seeks Board review of the Re L’eree' s > order
which found claimant was permanently and totally disah.’;cd
effective April 2, 1979. It contends claimanr. is not oer-
manently and totally disabled-and that the April 2, 1979
Determination Order correctly compensated claimant for the
disability due to this injury.

FACT 

The Board finds that the facts as recited oy th- Ref­
eree in his Opinion and Order are accurate and adopts them, 
A' copy of the Referee's order' is attached hereto and, by 
this reference, made a part hereof.

BOARD ON.DE MOVO REVIEW

. The Board, after de novo reviev/, reverses the Referee's
order and restores the April 2 , 1979 Dctermin.: .ion Order..

The. evidence indicates claimant, suffered a cervical
•strain and gross functional overlay 'frcm this injury. His
impairment as rated by the medical documentation was mi.ldly
moderate'. The doctors’' felt claimant.'was capable of eiit^loy-
ment and had marketable skills. The psychological disability
was rated, as minimal to mild.

#

The Board, finds claimant is not permanently and totally
disabled and further that he has failed to meet the sea-
tutory requirements of OR 656.206 ( 3) and lacks motiv.;: tion
to return to any gainfu], employment. Therefore, the board

concludes that the award'granted by the Determination Order
of 35% unscheduled disability adecjuatc-ly compensates,
claimant for his loss of wage earning 'capacity for resi­
duals of this' industrial injuiry.

ORDER
The Referee's order, dated January 18, 19 80 , is i:e- '

versed .in its entirety,

The Determination Order, dated April 2> 1979 , is re-'"
stored and affirmed.

-730-
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133 CB· 1632130 · August 6, 1980 --- . . 

. ZELMA OLSON, CLAIMANT . ~- . . 
. ,• . 

.•· 
I ; • .. 

'• t, I• 

Evohl F. Malagon,. Claimant:Js: Atty~ 
SAii, iegal Services, Defen~~~Atty. 
StipulatioJ_l_& Agreement on Own Motion_ 

. . . 

COME Now· .. the Claimant,' personally and by her attorney, 
and ~he insurer,·by its authorized.representative, and hereby 
move the Board for an-Order based on the following stipula­
tions of·the parties: 

.: '·L. Claimant,· it has, b~en agree~r b~ the parties,• has 
suffered a worsening of her condition over the ensuing years 

· ' .. -.which entitles her- to an additional' 10% permanent partial 
•• 1 ·" • : !." ·: disability. but her condition remains medically stationary 

.:_':- · _'and .'iess than totally disabled.'. The -additional award brings 
.• · :-i"i_ ··c1aimant_:to· a tota~ of 90.% for. unscheduled disability and 

· 1··; ., 10%-. for· loss of. the right leg. · .. ·. . . · . . . · 
.!. -

' ·· ... ' . . ' . . . ·. ' 

. ,•• . .. . . . . '.2:.: .· Said award" shall be:·paid 'in a lump' sum . .. . 
·.• 

.. '·. 
•.·· 

,. 

. . : 3.- .. ··c1aimarit'·s -'attorney· shall receive 25% ·of the add­
'itional :compensation·made_payable by this-Order as -and for 
a reasonable attorneys fee. · : · 

.· ;4_, The issues·raised by claimant -in her request for 
'Own Motion Relief dated July 11, 1980, have been resolved 
~nd.the same shall be dismissed. · 

"IT IS SO STIPULATED: 

IT.IS SO ORDERED this· 6th .day of August, 1980. 

WCB CASE NO. 79-6-278 

LEE E. SHORT, CLAIMANT 
Pozzi, Wilson, ·Atchison, Kahn·_ 

& ·0 1 Leary, Claimant 1 s Attys.· 
· SAIF ,·· -Legal Services, Defense Atty. 
~equest for R~view by the SAIF 

August 6·,. 1980 

·, 
,j, .J-- •• . • _., •• ~~ ~-•-· - - ••• --- • - ,.... •. 1 ......... . 

. ;;:. ,. . . : This -case is before 'the Board on the Stace Ac·cidcnt_ 
•· InsUiance Fund Corporation's (Fund) requesi for revi~w-~f 

the Referee '.s order· which found premature closure ar,<:i -.-_irdered 
... 'it 'to :t_eopen this claim _for ·treatment of claimant's psycho:o~ji-

. cal condition,· ~Jaymen t of . temporary. totul · .disability 2-~fecti ve 
•. . , the· aa'te claimant begar, treatment' at the Providence i".,~dical' 
\::!!I' ,;· Center _Day Treatment Program and awarded clai~ant's acLorney 

. , a fee.,. · .. :. -. ' . 
' ' 

~ ............... -~,.,, ., .. ~• .. ~ .... ~ - ... . : ~. ' . . . 
'L' .... 

~ .. 
-731-

. ·' •, 

m
-2ELMA OL ON, CLAIMANT
Eyohl F. Malagon, Claimant's-Atty.
 AIF, Legal  ervices, Defense Atty.
 tipulation.& Agreement on Own Motion

COME NOW the Claimantpersonally and by her attorney,
and the insurer, 'by its authorized,representative, and hereby
move the Board for an Order based on the following stipula
tions of the parties:

' 1.. Claimant, ‘it has, been agreed' by the parties,- has
suffered a worsening of her condition over the ensuing years
which entitles her- to an additional” 10% permanent partial
disability.but her condition remains medically stationary
.and. less than totally disabled.'. The-additional award brings
Claimant ;tO' a total of 90.% for. unscheduled disability and
10% for loss of the right leg.

;,2v  aid award shall' be'paid iii a lump' sum.

■ ■ 3.-; Claimant's attorney shall receive 25% of the add
itional .'compensation made, payable by this Order as and for 
a reasonable attorneys fee. ’ !

’4. ^ The issues•raised by Claimant in her request for
Own Motion Relief dated July 11, 1980, have been resolved
and the same shall be dismissed.

.•;CLAIM;NO. 133 CB' 1632130 ' August 6, 1980

m

IT I  O  TIPULATED:

IT .I  O ORDERED this 6th day of August, 1980,

August 6-,. 1980WCB CA E NO. 79-6278

LEE E.  HORT, CLAIMANT
Pozzi, Wilson, Atchison, Kahn.

&,O'Leary, Claimant's Attys. •
 AIF,-Legal  ervices, Defense Atty.
Request for Review by the  AIF

. This case is before 'the Board on the  tcitie Accidc'-nt,
Insurance Fund Corporation's (Fund) request for reviow of
the Referee'.s order-which found premature closure and -.ordered .
it ’to reopen this claim for treatment of claimant's psychOuoei-
cal condition,- payment of .temporary, total ,disability effective
the' date claimant began treatment' at the Providence r-ludical'
Center Day Treatment Program and awarded claimant's attorney
a fee...; _ __

-731-.
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facts as set forth oy the Referee in his order are 
correct. 

The Board, after di2 nova review; reverses the -:;:c: 1'.cre e I s 
order. This c lc1im was closed on J u-1y 10, 19 7S by_ a ::.:.-te r:ni na­
tion Order which grar.ted clair:i"'nt a:1 c';.\-/urd of teil,Por·,, -~'' 
total disability comi_)C.isatior,; from ~iarci1 13, ~977" thrc~19b 
June 6, 1979. Prior to ·this c.losure, Dr. CoJ.bach ir.:::::_catec1 
the claim shoulc: be closed, but thn t c :ai man t should ;,:,•,:ter a 
Day Treatment Program at Providence Meaical Center. r;S: felt 
claiman-:. had a mild psy,chiatr::_c impai c:.7nent ana wo.s ps'_fcholcc;i­
cally stationary. 

Dr. Mary Mcvay stated tha!: afte;r claimu;1;_: had b,.:0...::n 
examined by numerous doctors, she coulci not tJ-.::..nk of ... ny~hin~; 
which would help c1airn,rn t. D:c. McVay recommcnc:e;d c l:u .n 
closure and a permanent partial disability cward of ~Ji 
impairment of the tot.a 1. body. Dr. P,1rsons essen tio l l::' 
c..'Oncurred with Drs. Colbach and Mc\! 2ty. 

Claimant entered the ·Day T;~catmef!t Proqrc1rn prior ;~o he.-:: 
claim being closed.. Mr. Kruger, _one; of· the pi·ogram' ,:; ,:ounso­
lors, felt claimant would .achi~\le. the qoals o,·:.ct for h ... -. 
within six months of her enro1 lmen't. ·_ This proqram consists 
of two group therapies per week and thirty· to forty-five 
minutes of individual therapy. 

The Board concurs with . the Referc0' s ·: finc:ir-~J th:i ~ . 
claimant's emotiona 1 concli tion . is c1 compensable, conse:,; ucncc 
of the original industrial in Jury. ~C'hc prcponJerrJncc of the 
evidence establishes this rela~ior,ship. , · 

The evidence indicates· there was no premc1ture cLiim· 
closure and the Determinatiori Order•~£ July 10, 1979 was 
properly entered. 

Dr. Colbach, who recommended that claima~t take ~0~ 
counseling offered at the Providence_ Medical Center D,,y . 
Treatment Progr&rn, opined that this' treatment ,vas pc11·: ::_ative 
-rather than curative. He further -:=ounc"; that claimant'.-, 
psychological condition was stationary in May 1979, a.r.c 
rated her psycho logical irnpair1T,en t ·as ·mild. 

Therefore, the Board concludes that cl.ai1nant :..s ·.wc:dicully 
and psychologically stationary but is entitled to an eward 
of 35% · unscheduled disaiJili-i:.y for neck• and psychologi. ctd. 
conditions. 

ORDER 

'< 

'l'he Referee's ord~r, dated December 19, ·1979, is reversed 
in its entirety. 

:-732-

The
correct.

facts as set forth by the- Referee in his oi'cer are

The Board, after de novo review, reverses the ■yic'.oree's
order. This claim was closed on July 10, 1979 by _ a I'-etermina­
tion Order which granted claimant an award of tempore..-'/
total disability compensation .from March 13, 1977 tl-vrougb
June 6, 1979. Prior to-this closure. Dr. Colbach ir.ilcated 
the claim should be closed, but that claimant should enter a
Day Treatment Program at Providence .Medical Center. Oe felt
claimant had a mild psychiatric impairment and was psychologi­
cally  tationary-

Dr. Mary MeVay stated that after'claimant had been
examined by numerous doctors, she couio not tl-.ink of ..,.nything
which would help claimant. Dr. MeVay recomniended clj.im.
closure and a permanent partial disability award of .;.0 7
impairment of the total body. Dr. Parsons essentia].!-'
concurred with Drs. Colbach and MeVay.

Claimant entered the -Day Treatment Program prior co her
claim being closed., Mr. Kruger,, one of ' the program's counso-
Idrs, felt claimant, would.cichieve. the goals sot for h-..r.
within six months of her enro.]. Imen't. . . This program consists
of two group therapies per week and thirty to forty-five
minutes of individual therapy.

The Board concurs with the Referee' sfinding thaf
claimant's emotional condition'is a compensable conseguence
of the original industrial injury. The preponderance of the
evidence establishes this relationship. .

The evidence indicates • there was no premature claim’
closure and the Determination Order-'of July 10, 1979 was
properly entered. •

Dr. Colbach, who recommended that claimant take tne 
counseling offered at the- Providence. Medical -Center ’
Treatment Program, opined that_ this' treatment was pal'irative
rather than curative.' He further found that claimant'.v
psychological condition was stationary in May 1979 , ar.c
rated her psychological impairment ’as 'mild. ’

Therefore, the Board concludes that claimant is medically
and psychologically stationary but is entitled to an award
of 35% unscheduled disability for neck and psychological
conditions.

ORDER

The Referee's order, dated December 19, 1979, is reversed
in its entirety.

-732-
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Claimant is hereby gr a nte d an a ward of cornpcns il tinn 
equal to 112° for 35 % uns c hedul e d · disability f or he r nec k 
and psychological conditions . 

Claimant's attorney i s qra nted as a n~asor, a ble al:t,o rney's 
fee a sum equal to 25 % of t h e incre used compensation 0rantec': 
by this order, payable out of s a id compensation as paid, no t 
·to exceed $3,000. 

. Further, the Fun ci. is ordered to p ay for claim.::int' s 
treatment at the Day Treatment Prog ram. 

WCB CASE NO. 79-6147 

CALVIN L. BARNES, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

August 7, 1980 

This case is b efore the .3 oard o n the em? loyer-u.1r : ier' s 
request f or review of th at portion of the Refe ~e e 1 s 0rcier 
which set aside its d en i al o f claima nt's a g gravation claim 
and awarded claimant's atto rne y a · fee . It contends c.:J.imant 
failed to prove his condition h a s worsened since the last 
arrangement of compensation. The Board finci.s the 'facts in 
this . case were coriectly set f orth by the Referee in his 
·order. 

The Board, after de n ova r evi e w, mcdifies the ~eferee's 
order. 

'I'he last awar d or arrangement of compensati o n 
stipulation of the par t i e s , dated Ma rch 27, 1979. 
medical evidence the r einafter r.,a k es no showin g tr.at 
condition resultin g fr om his compens abJe in jury has 
Therefore, claimant has f a ileJ to prove he suffe r ed ar. 
aggravation. 

was the 
7h0 
cl a. ima:1 :_ ' s 
worsened. 

Dr. Wilson, h owever , has reco!l1:ne nde d that cl0.i in.:rn t be 
hospitalized for a myelograrn and exploratory si.lrgery. The 
Board finds claimant i s entitled to this elective surgery 
and the claim shall b e reope ned and remanded to the carrie·r 
upon the date of claimant's h o s p i t alization. The Board does 
feel, however, that t h i s r ecomme nded medical procedure 
should b e carefully e va luate d becaus e 6£ the effects it may 
have upon this claimant. 

.:.733_ 

Claimant is hereby granted an award of compensation
equal to 112'’ for 35% unscheduled disability for her neck
and psychological conditions.

Claimant's attorney is granted as a reasonable acnorney's
fee a sum equal to 25% of the increased compensation grantee
by this order, payable out of said compensation as paid, not
to exceed $3,000.

Further, the Fund is ordered to pay for claimant's
treatment at the Day Treatment Program.

WCB CA E NO. 79-6147 August 1, 1980

CALVIN L. BARNE , CLAIMANT
Malagon & Yates, Claimant’s Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

This case is before the Board on the employer-car .‘ier' s
request for review of that portion of the Referee's order
which set aside its denial of claimant’s aggravation claim
and awarded claimant's attorney a fee. It contends cJ.aimant 
failed to prove his condition has worsened since the last
arrangement of compensation. The Board finds the facts in
this case were correctly set forth by the Referee in his
order.

The Board, after de novo review, modifies the Referee's
order.

The last award or arrangement of compensation was the
stipulation of the parties, dated March 27, 1979. The
medical evidence thereinafter makes no showing that claiman'.'s
condition resulting from his compensable injury has worsened.
Therefore, claimant has failed to prove he suffered an
aggravation.

Dr. Wilson, however, has recommended that claimant be
hospitalized for a myelogram and exploratory surgery. The
Board finds claimant is entitled to this elective surgery
and the claim shall be reopened and remanded to the carrier
upon the date of claimant's hospitalization. The Board does
feel, however, that this recommended medical procedure
should be carefully evaluated because of the effects it may
have upon this claimant.

-733-



     

           
         

          
       

         
       

         
    

       

   
    

  
     
    

     
  

      
          

           
         

       
         
       

        
      

          
         
         

   

      

          
         

         
           

        
        
           
         

        

ORDER ,·. · ... 
. . 

The Refere·e' s order, , daf'ec1 Ma·rch 7, 19 80, as .::1m1c'ndcd on 
March 12, 1980, is -modifi~d. 

That portion of· the Refe~ee' s order whic·n set aside the 
employer-carrie:i; 1 S denia.l of the aggravation claim a11d 

ordered it to· accept the claim and awarded c}.ai;nant' s attorney 
a fee ·of $800 is revets~d. · - · 

The ernployer-carrier's·denial of the aggravation claim. 
is restored and affirmed. 

'l'he iemainde1~ of the Refccee's order is ;:iffirrned. 

WCB CASE NO. 
WCB CA$.E NO. · 

CHERYL BONHAM,. CLAIMANT 

79-3145 
79-1277 

August 7, 1980 

Thompson, Adams & DeBast, Claimant's Attys. 
Cavanau9h & Pe;;:trce, Emp],oyer' s At tys. 
Request.for Review by ~mployer 
Cross-appeal by Claimant 

Gleaves-Hyde Volkswagen (Volkswagen) seeks Board ·review 
of the Referee's order which found that claimant suffered a 
compensable injury which arose out of ~nd in the cou~se of 
her ·employment. Volkswa9en con '.:enc1s her work with it ciC _· not 
materially worsen hei underlyins disease. Claimant c-oss­
appeals con tending the Referee erred in not awa:;::-diw:i her 
penalties and attorney fees for the ei"nployer/ca:crier; -, fail­
ure to timely process her aggravation claiM. Further, clai@­
ant contends she has suffered permanent dis~bility. 

FACTS 

'l'he Board finds that the facts 2..s recited in the Ref:... 
eree's Opinion and Ord~r are,accurate. A copy of thu 2ef­
eree's order is attached h~r~to and, by this reference, 
made a part hereof. 

BOARD ON DE NOVO REVIEvl 

The Board, after de novo review, modifies the Referee's 
order. Startinq on March 16, 1979, the employer refused:to 
cooperate in an~ manner wit~ claimant in filing her claim. 
It ref used to provide her a •cJ.2.im f o'rm ( Forn; 8 0 l) . C la iill­
ant' s attorney and his secretary co~tacte~ the employer foGr 
times and requested a claim form. Claimant's attorney con­
tacted the insurer and requested c1 claim fo.17T',. On i'Lrch 19, 
1979, claimant's attorney wrote the employer advisin � it tnat 
claimant had suffered a back injury. After receiv~19 the 
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ORDER ... • , , •

The Referee's order, dated March 7, 19 80, as ainoi'ided on
March 12 , 1980 , is -modified. ■ ,

That portion of the Referee's order which set aside the
employer-carrier's denial of the aggravation claim and
ordered it to’accept the claim and awarded claimant's attorney
a fee or $800 is reversed. '

The employer-carrier' s ' denial of the aggravation claim,,
is restored and affi.riTied.

The remainder of the Referee's order is affirmed.

m

WCB CA E NO.
WCB CA E NO. 79-3145

79-1277
August 7, 1980

CHERYL BONHAM, CLAIMANT
Thompson, Adams & DeBast, Claimant's Attys.
Cavanaugh & Pearce, Employer's Attys.
Request for Review by Employer
Cross-appeal by Claimant

Gleaves-Hyde Volkswagen (Volkswagen) seeks Board I'eview
of the Referee's order which found that claimiant suf.fered a
compensable injury which arose out of and in the course of
her 'employment. Volkswagen contends her work with it cid.'not
materially v?orsen her underlying disease. Claimant c-oss-
appeals contending the Referee erred in not awarding her
penalties and attorney fees for the empioyer/carrier't fail
ure to timely process her aggravation claim. Further, claim
ant contends she has suffered permanent disability.

FACT 
The Board finds that the facts as recited in the Ref

eree's Opinion and Order are.accurate. A copy of the Ref
eree’s order is attached hereto and, by this reference,
made a part hereof.

\

BOARD ON PE NOVO 'REVIEW ' ■

■ The Board, after de novo review, modifies the Referee's
order.  tarting on March 16, 1979, the employer refusedto
cooperate in any manner with claimant in filing her claim.
It refused to provide her a'claim form (Form 801) . Claiiii-
ant's attorney and his secretary contacted the employe.!' fotr 
times and requested a claim form. Claimant’s attorney con
tacted the insurer and requested a claim form.. On R..rch .19,
1979, claimant’s attorney wrote the employer advising it tnat
claimant had suffered a back injury. After receiving the
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801 from the car.~ier it was filled out and on Ma1-ch 22, 
1979 mailed to the employer. The employer returned it to claim­
ant's attorney because the name of c1 witness had been ;-; ti~;­

spelled. Claimant's attorney obtained a second Form 801, 
filled it out, and filed it with the employer on March 0 26, 
1979. Then on April 4, 1979, a representative of the employer 
stated the form would not be signed or sent until th~ owne r 
of the business returned from his vacation. The carrier con­
tacted the employer and infonned it it had to cooperate in 
submitting the claim. Claimant's attorney, on April 10, 1979, 
advised the carrier he was obtaining another Form 801 and send­
ing it to them. On that same day, the second Form 801 was 
signed by the employer. On April 26, 1979, the claim wa~ 
denied. The Board finds the actions of the employer in this 
case to be unreasonable. The employer attempted in ~anY, i 
ways to obstruct and hinder claimant's filing of this claim. 
Therefore, the Board would assess a penalty equal to 25% 
of the temporary total disability due from February 21, 1979 
to April 26, 1979. 

The medical evidence in this case establishes c :.uiman t. 1 s 
cond~tion was temporarily aggravated by her employment. The 
condition is compensable only -co the extent of the temporary 
aggravation. The same evidence also indicates this temporary 
aggravation has been resolved and has not resulted in any 
permanent disability. 

ORDER 

The Referee's order, dated Jnauary 2, 1980, is :nodified. 

That portion of the Refe:::-ee 1 s order which qranted a pen­
alty equal to 10% of a period of temporary total disability 
compensation is modified. A penalty equal to 25% 0£ s;.ich 
temporary total disability compensation for the period of 
February 21, 1979 to April 26, 1979 is assessed against the 
employer. 

The remainder of the Referee's order, including the finding 
of compensability as modified by the Board in its opinion, is 
affirmed. 

Claimant's attorney is hereby granted as a reasonable at­
torney's fee a sum equal to $300, payable by Gleaves-Hyde 
Volkswagen . 

... 

! ,, 
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Form 801 from the carrier it was filled out exnd on March 22,
1979 mailed to the employer. The employer returned it to claim­
ant's attorney because the name of a witness had been mis-
spelled. Claimant's attorney obtained a second Form 801,
filled it out, and filed it with the employer on March 26,
1979. Then on April 4, 1979, a representative of the employer
stated the form would not be signed or sent until the owner
of the business returned from his vacation. The carrier con­
tacted the employer and informed it it had to cooperate in 
submitting the claim. Claimant's attorney, on April 10, 1979,
advised the carrier he was obtaining another Form 801 and send­
ing it to them. On that same day, the second Form 801 was
signed by the employer. On April 26, 19 79 , the claim: was
denied. The Board finds the actions of the employer in this
case to be unreasonable. The employer attempted in many
ways to obstruct and hinder claimant's filing of this claim.
Therefore, the Board would assess a penalty equal to 25%
of the temporary total disability due from February 21, 1979
to April 26, 1979.

The medical evidence in this case establishes claimant's
condition was temporarily aggravated by her employment. The
condition is compensable only to the extent of the temporary
aggravation. The same evidence also indicates this temporary
aggravation has been resolved and has not resulted in any
permanent disability.

ORDER
The Referee's order, dated Jnauary 2, 1980, is modified.

That portion of the Referee's order which granted a pen­
alty equal to 10% of a- period of temporary total disability
cc»npensation is modified. A penalty equal to 25% of such
temporary total disability compensation for the period of
February 21, 1979 to April 26, 1979 is assessed against the
em.ployer.

The remainder of the Referee's order, including the finding
of compensability as modified by the Board in its opinion, is 
affirmed.

Claimant's attorney is hereby granted as a reasonable at­
torney's fee a sum equal to $300, payable by Gleaves-Hyde
Volkswagen.
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CASE·NO. 
WCB CASE NO. 

HAROLD BACHMAN, CLAIMANT 

·79·-:·A497 
79-6913 

Weich, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, ·Defense·Atty. 
Amended Order On Review 

August 8, 1980 

.· On August 4, 1980, the Board received a letter request­
ing that the Board reconsider its award of a ttorncv' s fees 

. in its Order on R~view, dated July 23, 1980. The ~00:d 
thoroughly considered the log clai nHn t I s attorney submitted · 
of the time sp·ent, in connection with this above case. It 
concludes that claimant's attornev is ent{tled to·a ~arger 
fee and would ~imend its order to ;o state. 

On page one, paragraph five should be comµl~tely deleted 
and the following paragraph put in its place: 

"Claimant's attorney is hereby granted ci reason­
able attorney 1 s fee for his services .in connection 
with thii Board review in the amount of $200, pa1-
able by the carrie:r. "· 

The remainder bf the Board's order shoulJ be affirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 

GERALD HOWARD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

78-5403 

& .O'Leary, Claimant's Attys~ 
SAIF, Legal Services, Defense Atty. 
Reque~t for Review by Claimant 
Cross-appeal by the SAIY 

\ . 

August 8, 1980 

This cc1se .is before the noarc: on claimant's :ir:c :.:.he 
SAIF Corporation's (SAIF) request that the Board review the 
Reteree' s order whicl1 granted claim_an ;_ an awa·cc1 of ce,:.,1x~ns :1-

tion equal to 320° for 100\!; unscheduled disability fc,,: hi::.'. 
injuries. Claimant contends he is per;·:1CJ.ner.tl~: ,:rnc"l t0'.~.a11,,., .. 
disabled. SJ\IF cross.:..requests review and cont.ci-,ds t:·:,.'.· u'.,:::t.,-, __ 
granted by the Referee· is excessive. '£'he Bo,.::d finc1;-_; .l~,:~ 
facts reci~ed in the Referee's order are correct. 

The B~ard, -after de novo review, reverse::.; ·'.":he Re! -~:i_-f,'-'' '.:3 

"order. The Board find(:; th~ rnerJical c:'Ji,::.ence .i.,,di ca l:c::_; tr,',:.:. 
from a purely objective standpoint c1a:i,,1c1nt WJS cap,.'.J.°Le e.,,: 

___ p~_f_fo!"m~ng mo<:1er~te work, but. claimant lacks rnotivotio,1 t,:, 
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WCB CA E•NO.
WCB. CA E NO.

79-4497
79-6913

August 8, 1980

HAROLD BACHMAN, CLAIMANT - ■
Welch, Bruun & Green, Claimant's Attys.
 AIF, Legal  ervices, -Defense Atty.
Amended Order On Review

On August 4, 1980, the Board received a letter reauest-
ing that the Board reconsider its award of attorney's fees
in its Order on Review-, dated July 23 , 1980 . The Board
thoroughly considered the log claimant's attorney submitted
of the time spent.in connection with this above case. It
concludes that claimant’s attorney is entitled to'a ^arger
fee and would- amend its order to so state.

On page one, paragraph five should be completely deleted
and the following paragraph put in its place:

"Claimant's attorney is hereby granted a reason
able attorney's fee for his services .in connection
with this Board review in the amount- of $20C, pa-/-
able by the carrier."' . * '

The remainder of the Board's order should be affirmed.' ■

IT I  O ORDERED.

WCB CA E NO. 78-5403

GERALD HOWARD, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys'.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant
Cross-appeal by the  AIF

August 8, 1980

This case is before the Board on claimant's and ‘-.he
 AIF Corporation's ( AIF) request that the Board review the 
Referee's order' which granted claimprr.. an award of co:;,pensa-
tion equal to 320 ° for 100% unscheduled disability fca: his
injuries. Claimant contends he is periaanently and tonally
disabled.  AIF cross-requests review and cor.tends r'ra,; av.-’a.;'!
granted by the Referee' is excessive. The Boa::'d firids ..he
facts recited in the Referee’s order are correct..

The Boa.rd, -after de novo review, reverses 'the Rc
order. The Board finds the medical ovi'lence :.ndical;es
from a purely objective standpoint cla.'l.,nant was capable
performing moderate v/ork, but-
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A 
~ 

-t': , ~ .. 

.. 
~-i ' \ :.. • ~ tt.· •1 -~ •· ••• ..;•_ -: :' 

\.· . ::-.:~ . _,_·_ .... ::·· ~ .. ::: ··':._::~~;:~)-_:).::-)}>:~·<.·:_ 
. ,:.,: ..• return· .~'a ~n·t gc3:i 0n;fui_ .. Eitnplo~rii~r\t·~-?'"'ci;{·~·ant was. dn.cooperat:i. \/2 

.' .. :•.'With Voca:tiona1·1-Reh1abi-litatiqh :r.:di'itendinq he w.as too :'.:isal::.,11.::d 
,". J::.o do anything ._for' over ,ah.hour.; The me~lical -evider.c<::: 
· .. refutes ·~his .. :-Dr: P,obertson found -claimant's symptor,·:; ti11.! 
· ,same as in.t_he' ear.ly 197O's ar.d Dr. SerbL: found clairn:1i1t's 
.'.presen~ ~on~\~~o~ was pri~~iili functional i~ ~acure. 

• O T • O i • • 

,·:· ' . ·. There'fore, ·,the Boa'ra.' conc.i ~q~i: .·thil t. th·e . prior aw,1rd Of 
· : .: 85% ··uns_cheduled•.· dis·abil-i ty ·. adeqliately compensates claimant 
· .. , · for:)is. -lo.ss· · of ·wage>eai:-ri-ing_:c;;i.pac;:fty. · . 

• ' • • • O O • � ~ O r •• ';, O ,. • ,T • 

l · · i•· ··• 
·' ' - ORDER . , : : • ,' I 

: ·'· 

·,-The Referee I s .9rder, dated ,Ja:niary 25, '19 80 ~ lS ·.~evcr;;;ed 
·i11 its entirety. . 

• 4 ' • 

• • • • • _- ••• , ,:o, I • • • 

. The: Determination· Order,, dated Ju·ne 16, · 1978 is restored 
and a.ff irmed ! -~ · ,.• • 

~ ... : • ,,.._. ·- --- ' • w • • -~ .• • 

~ :, 
,. ' 

I 
l. 

· ><·. -wcB ·cAs~ NO. 79-3803·· •. ·· ~ Augu~t. 11,. 1980 
... --. " I 

! , LUTHER A·~ BAILEY,.'· C~IMANT 
Thomai ·C •. Howser,. Claim.a·nt·' s Atty.,-· , '_ . ,· 
Velure,:Heyse1'1 °& ·Pocock,· Employer's "Atty~. 
Reques:t _for Review, by ·.c1a:imant·, . '. · · 

·----·---···~-----:.~ ·:; __ •· .·;_:.,..·:·· •• ~- ·+•·•·., ~~?.· .... ....... :·~,·-"··--· .... ... ·~-~ 
Claimant" ·seeks Boa.rd -review of the Refer~e Is orrit:r.• whicl"l 

affirmed the· carrier's· denial of his- claim ·to:r·· a left i.ndex 
··finger ·i:n:jury of _Dec'a-nber 27, 1978.. ·1 .. .. . . 

. ' ,.. ~::. ' 

• . The majority of the Board, after de novo review, aJfi·rms 
and ado;:,ts -the Opinion and Order of the· Referee, a co>/•·of 
,which- is attached here·to a11d, by this referende ,' is;· r.i.::1c"::e a 

,. •· ·part hereof .• 
. : .. 

f :·· ·< 

ORDER t ' 

The order of the Referee, ·dated january 
. >>·affirmed.-'-~.·. · · ·. : . . • .. ··, ·: .. , .. , - . , 

-is 

• • 0 ••• •• 0 0 T• 

'! ••~;- •• _ .. ·••~-••·-:""'••·•:: .... • --~'" ...... -.:.0 • t..,,...,. '._ .... • • .....; .•. ••,•-• "''"'"", ' ... l • • • 

i · Chairman l1,. Keith Wilson dissents as. fol lows: 

: .. 
~- -~ ·; Thfi .. ~ec'i.s1on .;;of·. the. 'Re·~·eree which affirmed the .denial 0£ 

cornperi$a.b:ii'.t:ty_ -~hou_1a· ·be- re·versed.. '\ .·. · I 

.1· 

.The'. decision. o·f tqe: ·supreme. Co.urt · in Clark v_. __ :_~'. ·:'.2.\:._l:l.t~•:ood, k,.,, .. ,......,..-- • 
288 Or ?55 .(1980).,. is determina.tive 9£ the iss-:...:.0 in. :tr:.1_:_s caae.· 

·.·. Ir~ Ciark, .. ~~e~ Ctiurrh.as· p~es,cr~b7d ·~e-._follo".1~n-:"; _te~~·<\_Th~;- . 
. , . cornpensaln.u.ty of. on premises 1nJur1.es sustained wh1.l0 ,engaged 

:.·' iri ·activities for the' personal° comfort of th!:! ·ernployees·\can 

•• i t ,. 
:. 

., .. ' 

·· best be determined by a test which· asks·: Was the conduct'.· ex-
,.~. -- :~ ·-··-- ,!:: ·- ... ·' . - . ·.\ 

~~~ .\ 
\. : 

.return to any' ga.inful, employmen't.’';''' Claimant was uncoopera ti vo

.with Vdcational''-Reh*abi-litatioh 'cdntendincf he w.as too tisabiud
, to do anything'.for ' over ,ah hour. . The medical -evider-ce
refutes this. . .Dr. Robertson found -claimant's symi^toms tno
.same as in.the early. 1970's and Dr.  erbu found clairmint's
present condition was primarily functional in narure.

■-Therefore, .the. Board concludes.* that the prior award of
85% unscheduled-; disabiLity *. adequately comipensates claimant
for- his loss • of wage,.-earning;capacity. ...
ORDER ' , ‘ ; ■ ' '" ; ■ ■ . 1 t

‘.The Referee' s .order, dated January 25, *1980 , is reversed
in its entirety.

The-Determination Order/dated June 16,’ 1978 is restored
and affirmed. . ’ ‘.

■ 'TV WCB.CA E NO. 79-3803 -August. 11,, 1980

LUTHER A. BAILEY, CLAIMANT '
Thomas C. Hbwser, Claimant's Atty. *
Velure,. Heysell & Pocock, Employer's Attysj.
Request for Reviews by Claimant;

Claimant-seeks Board review of the Referee's oraer.^ v/hi ch 
 affirmed the* car rier.'s- denial of his- claim for a left index
•finger 'injury of December 27, 1978. ' -■ -;

• The majority of the Board, after de novo review, affirms
. and adopts the Opinion and Order of the Referee, a co'^:y-of

. which is attached hereto and, by this reference, is/mace a
part hereof.. - -.

1. ’ ,h , ORDER . ■

,. . • The order of .the Referee, dated January 25',''\198C, -is
affirmed;" ’ ' p . 1 ‘ '. ’ ;

Chairman M-. Keith Wilson dissents as. follows:

■ The., dec ision - of the 'Referee which affirmed
compensability -should be - reversed . “

' ■ .The , decision. of the-  upreme Court
288'Or 255 ,(1980)., is determinative of

Clark, the Cour t has’ prescribed the 
compensability of. on premises injuries
in activities for the personal comfort

in Cla
the issue
fol lowin-g
sustained while
of the 'employees 'can

'■-.•ood ,

.engaged
-,1_ ^ss-t be determined by a test which asks: Was the conduct! ex-
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or impliedly allowed by the emp-loyer: ~•h"' ,2,'ioence in 
this case overwhelmin<Jly establishes the findi':',·1 t.hc.,'..:. '.:.he e,(:­

tiv~ ties of Mr. ~ Bailey were allowed a_ri.d conclc:·1c~1 by ~::,c cmp}oy<2r, 
acting th rough l ts forema r1. 'I'he Court, in Clc1 ::::-k, ref~~ r:.:-cci t.o 
the Larson discussion,-Sections 21.10 and 2 dnd ~~e cases 
cited in the Larson ·discussion. 

I aqref;: with couns(:"!l 
tests ~re applied to this 
l Or App 441, 436 P2d 598 

for claimc1nt ·that even. if ;~he. :Jordan 
ca.sc r Jorclan v. ½'c·s·~ern El,_-;ccric ,-~ 
( 19 7 0) ]~~this in ju 1~y is compe~nsab le. 

f. ~ 
',I:.' 

WCB CASE NO. 

STEVE WALLACE ,: CLAIMANT 

78-9342 

Malagon & Yates, Claimant's Attys. 
Jaqua & Wheatley, Employer's Attys. 
Request for Re~iew by Claimant 

.. 

August 11, 1980 

Claimant seeks Board review. of the Referee •·s order which 
found the employer was not obligaLed for the treatment re­
ceived by claimaht from Mr. Gossaidt and refused to award 
claimant's attorney a fee. Claimant contends the employe1~ 
should pay his attorney a. fee. ,, . 

FACTS 

On Apri 1 2 8, 
jury to ~is knee. 
and his wife began 
Bossardt, M.S.W. 

1977, claimant suffered a comp~nsablc,in­
During his iecovery from this injury he 
to receive treatments from Richard L.· 

In October .1978, Mr. Bossardt reported he wa~ seeing. 
claimant and his.wife weekly for marital cbunseling to reduce 
some severe problems they were having·whi~h he felt were due 
to claimant's industrial injury. He reported claimant wai~. 
experiencin~ mild ~o moderiti depressi~~ rea~tions secondaiy 
to' his physical lird tat ions. · The employer's a ttorncy, · als:o 
in October 1978, advised'Mr. Bossardt there was some gu~stion 
whether the employer was res pons ib J e for the treatment pro- .· 
vided by Mr. Bossardt .. Mr. Bossardt is·'a psychiatric social 
worker. He is associated with Dr. James Martin, a psychiatrist, 
and performs trE;atment under Dr. ·Martin's general_ supervi~ion. 

On Novembe~ 22, 1978, the employer denied responsibi\ity for 
the treatment· provided by Mr. Bossardt._··· Clairnar.t retained ari 
attorney who,•o~ November 27, -1978, requested a hearing 'on this 
denial, requesting penalties and attorney_ fees. Two appl';i'ca"'." 
tions to sch~dule a heari_ng were filed. · · · · 

-738-
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·-

pressly or impliedly allowed by the employer? The evidence in
this case overwhelmingly establishes the finding that the ac­
tivities of Mr. Bailey were allowed and cond.cned by the em.pioyer,
acting through its foreman. The Court, in Clajrk, referred to
the Larson discussion ections 21.10 and 21734 and the cases
cited in the Larson discussion.

#
I agree with counsel for claimant 'that even, if the Jordan-

tests are applied to thrs case [Jordan v. Western Elu:crric,
1 Or App 441 , 436 P2d 598 (1970)] , -this injury is compensable.

WCB CA E NO. 78-9342

 TEVE WALLACE,: CLAIMANT
Malagon & Yates, Claimant's Attys.
Jaqua & Wheatley, Employer's Attys.
Request for Review by Claimant

August 11, 1980

Claimant seeks Board review-, of , the Referee''s order, which
for the treatment re-
and refused to ^iward,
contends the employer;

found the employer was not obligated
ceived by claimant frorri Mr. Bossafdt
claimant's- attorney a fee. Claimant
should pay- his attorney a- fee.

FACT 

• On April 28 , 1977, claimant suffered a compensable-in­
jury to his knee. During his recovery from this injury he
and his wife began to receive treatments from Richard. L-. '■
Bossardt, M. .W.- ' )

in October .1978 , Mr. Bossardt reported he was seeing. _
claimant and his,wife weekly for marital counseling to reduce
some severe problems they were having- which he felt were due
to claimant's industrial injury. ?Ie reported claimant was)-,
experiencing mild to moderate depressive -reactions secondary
to’ his physical limitations. ■ The employer's attorney, also '
in October 1-9 78 , advised'Mr. Bossardt there was some question
whether the employer was responsible for_ the treatment pro-
vided by Mr. Bossardt.' Mr. Bossardt is"a psychiatric social
worker- He is associated with Dr. James Martin, a psychiatrist,
and performs treatment under Dr. Martin's general supervision.

, , ;r .
On November 22, 1978, the employer denied responsibility for

the treatment'provided by Mr. Bossardt.;' Claimant retained an 
attorney who,-on November 27, -1978 , requested a hearing ’on this
denial, requesting penalties and attorney fees. Two applica­
tions to schedule a hearing were filed. •

-738-
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August 16 , 19.7 9 ·, the c::cp layer .ac ceptec: res pons ibi li ty 
for future trc.:.:i trnents for c lair;1an t' s in :i ury-re lu tc c: C::epres­
sion. 

The Referee found the 
for the treatment provided 
Referee found the employer . . . 
attorney a fee. 

BOARD ON DE NOVO REVIElv' 

employer was not obligated t6 pay 
by Mr. Bossardt. Therefore, the 
did not ha~e to pay claimant's 

The Board, af: te1~ de novo review, rev0rses the F:eferee 's 
order: The employe~ originally deriied responsibility for the 

-~ payment of the treatment provided by Mr. Bossardt. Claimant 
retained an attorney. Clnimant's attorney, on his behalf, 
performed certain services to have the employer accept respon­
sibility for this treatment. · Then, the 0rnp~oyer accepl:.<2d 
responsibility for the treatment provided by .'Lr. Bosso.uJt. 
The Board finds the employer should pay claimant's attorney 
a fee. The employer is responsible for the payment of the 
:treatmen.t provided by Mr. Dossardt. He is associated \vi th 
a li·cen sect psychiatrist and performs his counse linc_i 1rncle1~ 
±he direction· of and with the consent and knowledge of the 
psychiatrist. Claimant was required, when the employer denied 
iesponsibility for_ this treatment, to. obtain an attorn~f. 
Claimant's attorney was -.~equired to do certain things in his 
representation of claimant. The Goard finds that under the 
facts in this case, claimant's attorney is entitled tc u 
fee 6f $350. Further, the Board finds the denial of the em­
ployer wa~ unreasonable and assesses a penalty equal to 5% 
of M~. Bossardt's bill for the treatment up ~o the d0tc of the 
denial_-

ORDER 

The Referee's order, dated November 13, 1979, is·reversed. 

Claimant's attorney is hereby granted as a reasonable 
attornef's fee a sum equal·to $650, payable by the carrier 
for his services in this case, ~oth at Hearings and Board 
levels. 

Cla{mant is also entitled to a penalty for the carrier's 
unreasonable refusal to pay an attorney fee equal to 5% of 
Mr. Bossardt's bill ~or treatment up to the date of the denial . 

. •:. 
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On August 16, 1979, the e;aployer .accepted responsibility

for future treatments for claimant Vs injury-related depres­
sion. • •

The Referee found the employer was not obligated to pay
for the treatment provided by Mr. Bossardt. Therefore, the.
Referee found the employer did not have to pay claimant's
attorney a fee.

BOARD ON DE NOVO REVIEW

The Board, after de novo review, reverses the Referee's
order. The employer originally denied responsibility for the 
payment of the treatment provided by Mr. Bossardt. Claimant
retained an attorney. Claimant's attorney, on his behalf,
performed certain services to have the employer accept respon­
sibility for this treatment. Then, the employer accepted
responsibility for the treatment provided by VIr. Bossardt.
The Board finds the employer should pay claimant's attorney
a fee. The employer is responsible for the payment of the
itreatment provided by Mr. Bossardt. He is associated with
a licensed psychiatrist and performs his counseling under
.the direction’ of and with the consent and knowledge of the
psychiatrist. Claimant was required, when the employer denied
responsibility for this.treatment, to. obtain an attorney.
Claimant's attorney was .'required to do certain things in his
representation of claimant. The Board finds that unde.r the
facts in this case, claimant's attorney is entitled to a
fee of $350. Further, the Board finds the denial of the em-
p-loyer was unreasonable and assesses a penalty equal to 5%
of Mr,. Bossardt's bill for the treatment up ,to the date of the
denial.

ORDER

The Referee's order, dated November 13, 1979, is'reversed

Claimant's attorney is hereby granted as a reasonable
attorney 's fee .a sum equal' to $6 50 , payable by the carrier
for his services in this case, both at Hearings and Board
levels.

Claimant is also entitled to a penalty for the carrier's
unreasonable refusal to pay an attorney fee? equal to 5% of
Mr. Bossardt's bill for treatment'up to the date of the denial

-739-
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CASF NO. 

BOYD BAULT, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claiman t's Attys. 

77-6376 

Lang , Kl e in, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys. 

Request for Review by Employer 

August 12, 1980 

This case is be~ore the Board on the employer's 1· .: .:.1 uesL 
that the Board review that portion o f the Referee's o ;~e r 
whi ch found c laimant had proven an aggravation 0f his cond~­
tion, reman de d the claim to the employer for <1c.:ct?p tari ,--c an d 
payments o f benefits and awarded claimant's attorney J fe0. 
The employer contends claimant failed to mee':. his bur-c.!-. ·;1 of 
proving . by a preponderance of the evidence that this c~:1ditjon 
aggravated . 

The Board , after de novo review, modifies the R,-~ ;·l: r.e:e ' s 
order. This c laim was initially closed by the J uly 26, 1976 
Dete rminat ion Order . Cla iman t r eturned to fu11 t .i.rr.e - .- .Ji-~. 

He stated h e left work on Sept ember 5, 1977, a.£ter b E.:1...:g off 
work due to a labor s tr i~e . The~e is a dispute a boilt ~- J 
claimant left work. He stated it was due to b .,,d~ pc..i:-.. 
Othe r witnesses testified it was to take care 0 £ his ~:l 
rrother-in-law. 

On 3eptember 7, 197 7, claimant advised Dr. Neal c.! ·.at ne 
was qui t ting work b e ca use of back prob l ems. Claiman ~- :,ta ted 
his work " agg ravated " his back. Dr. Neal fe 1 t addi Li o :· nl 
treatment would not be b e ne f ici a l for claim a nt. On S<..:;_.:, tember 
20, 1977, Dr. 0: e al indicated claimcmt 1 s condition be~_:,.:.rr.e 
"materially aggravated and wors e ned following his re ·.:.u rn c.o 
work" . 

On October 7, 1977 , claimo.nt's attorney .:;.<lvise d :. , .e 
employer of c lai mant I s agg ravation claim. The claim ,~·:..t s 
denied on Oc tober 13 , 19 7 7 by the employer's workers I cornpe_1-
satio~ insurance carrier . 

In Mily 1979, Dr. Mar tens r0ported claimant's c ondition 
was medically sta tionary . He did not fee l claimant was in 
need of addi tional testing or treatment. 

Dr. Neal was depose d and s ta ted he had not ~r~ato ( or 
seen claimant on September 9, 1977, but had received c:.i phone 
call fro~ claimant. Cla imant r e ported his back condi t~on 
had gotten progre ssi ve ly worse . Dr. Neal stated his reports 
in September 1977 were based on claimant's state ments that 
his condition was worse. 

Dr . Neal, on March 13 , 197 8 , did examine cla iman t . He 
felt claimant's condition subjectively was worsr.2 t:han 
i t wa s in !'-lay 19 76. Also , Dr. Neal indicated he fou na : ;·};ne 

-740-

WCB CA F NO. 77-6376 August 12, 1980

BOYD BAULT, CLAIMANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

This case is before the Board on the employer's i ..-^juesT-
that the Board review that portion of the Referee's order
which found claimant had proven an aggravation of his condi­
tion, remanded the claim to the employer for acceptan''c and
payments of benefits and awarded claimant's attorney a, fee.
The employer contends claimant failed to meet his burd\.n of
proving by a preponderance of the evidence that this ccndition
aggravated.

The Board, after de novo review, modifies the Rci\;ree's 
order. This claim was initially closed by the July 26, 1975
Determination Order. Claimant returned to full time >ork.
He stated he left work on  eptember 5, 1977 , after bei.ig off
work due to a labor strike. There is a dispute about w. y
claimant left work. He stated it was due to bick pain.
Other witnesses
mother-in-law.

testified it was to take care of his _1

On  eptember 7, 1977, claimant advised Dr. Neal chat he
was quieting work because of back problems. Clainian-. ^stated
his work "aggravated" his back. Dr. Neal felt additional
treatment would not be beneficial for claimant. On  i_ptember
20, 1977, Dr. Neal indicated claimant's condition became
"materially aggravated and worsened following his recurn co
work".

On October 7, 1977, claimant's attorney advised ij e
employer of claimant's aggravation claim. The claim was
denied on October 13, 1977 by the employer's workers' compen­
sation insurance carrier.

In May 1979, Dr. Martens
was medically stationary. He 
need of additional testing or

reported claimant's condition
did not feel claimant was in
treatment,

Dr, Neal was deposed and stated he had not treated or
seen claimant on  eptember 9, 1977, but had received a phone
call from claimant. Claimant reported his back condition
had gotten progressively worse. Dr. Neal stated his reports
in  eptember 1977 were based on claimant's statements that
his condition was worse.

Dr. Neal, on March 13, 1978, did examine claimani. He
felt claimant's condition subjectively was worse than
it was in May 1976. Also, Dr. Neal indicated he founa lome

-740-



        
         
    

         
          

        
        
          

         
       

         
        

         
        

         
        
         

        
       

         
          

          
          

        
        
           

        
        
  

        

        
          

        
        

  

         
        

           
         
        
        

details during l-iis examination which ind ica te d c l aima r. t ' s 
back was slightly wors e . He felt claimant's bac~ cond~ tion 
was stil : basically the same. 

The Board finds claimant h a s f ailed to prove his cond i ­
tion has worsened since the last award of c ompensation. The 
medical evidence does not e s tabj__ish that c l aimant's b ~1 ::-k 
condition has worsened since May 1976. The other e vi1.cnce 
indicated claimant worked for over a year af ter his c ~~im 
was closed and after leaving employment with this emp .i. •.:..yer 
engaged in various vigorous outdoor activities. There ::ore, 
the Board reverses those portions o f the Refe ree's oro. E:r 
which set a side the employer-ca r ri e r's denial of claimant' s 
aggravation claim, remanded it t o it for a c c e pt.:rncc .:.in d 
payment of compensation, and awarde d claimant's ei.ltorney a 
fee. 

However, the Board finds claimant is entitled to tempo r­
ary total disability compensation from September 7, 1977 
(the dat e reported in Dr. Neal 1 s Se ptember 197 7 n::por ~ ) to 
October 13, 1977 (the date o f t h e employer's denial). 
Claimant is entitled to this interim compensation. Dr. 
Neal's September 15, 1977 r e port established a claim fo r 
aggravation. Later, it was discovered he had not seen c laimant 
prior to his making of that report. However, the employer­
carrier did not discover this until after it had denicG 
claimant's claim. The refore , the Board grants claima n c an 
award of temporary total disabi l ity compensat ion for t ha t 
period of time, assesses a penalty equal to 25% of thuc 
temporary total disability c ompensation for its fail ~re to 
pay interim compensation and awards claimant 1 s a t torney a 
fee of $250. 

ORDER 

The Referee's orde r, dated Nove mber 30, 1979, i!.i 1r,o di f ied. 

Those portions of the Re f eree's order which orde .r ,~j th t;;: 
employer to accept the claim for a g gravation made on C~tober 
7, 1977, afford claimant all entitlements under Oreg on 
Workers' Compensation Law and g ranted claimant's attorney a 
fee is r e versed. 

Claimant is hereby granted an award of t e mporary t otal 
disability compensation from September 7, 1977 to October 
13/ 1977, plus an amount equal to 25 % of that temporar ·:, 
total disability compe nsation as a penalty for the employer's 
failur e to pay inte rim compensation. Claimant's attorney is 
granted a f ee of $250, payable by the employer. 

' 
-741-

minor details during his examination which indicated claimant's
back was slightly worse. He felt claimant's back condition
was still basically the same.

The Board finds claimant has failed to prove his condi­
tion has worsened since the last award of compensation. The
medical evidence does not establish that claimant’s back
condition has worsened since May 1976. The other evii.xnce 
indicated claimant worked for over a year after his ciLaim
was closed and after leaving employment with this employer
engaged in various vigorous outdoor activities. Therrfore,
the Board reverses those portions of the Referee's oruer
which set aside the employer-carrier's denial of claimant's
aggravation claim, remanded it to it for acceptance and
payment of compensation, and awarded claimant's attorney a
fee.

However, the Board finds claimant is entitled to -Lempor-
ary total disability compensation from  eptember 7, 1977
(the date reported in Dr. Neal's  eptember 1977 report) to 
October 13, 1977 (the date of the employer's denial).
Claimant is entitled to this interim compensation. Dr.
Neal's  eptember 15, 1977 report established a claim for
aggravation. Later, it was discovered he had not seen claimant
prior to his making of that report. However, the employer-
carrier did not discover this until after it had deniec
claimant's claim. Therefore, the Board grants claimani: an
award of temporary total disability compensation for that
period of time, assesses a penalty equal to 25% of that
temporary total disability compensation for its failure to
pay interim compensation and awards claimant's attorney a
fee of $250.

ORDER

The Referee's order, dated November 30, 1979, is modified.

Those portions of the Referee's order which ordertid the
employer to accept the claim for aggravation made on October
7, 1977, afford claimant all entitlements under Oregon
Workers' Compensation Law and granted claimant's attorney a
fee is reversed.

Claimant is hereby granted an award of temporary total
disability compensation from  eptember 7, 1977 to October
13,“ 1977, plus an amount equal to 25% of that temporary
total disability compensation as a penalty for the employer's
failure to pay interim compensation. Claimant's attorney is
granted a fee of $250, payable by the employer.

-741-
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CLAIM ,N9."' ',._i{·;·-8480'j9 .. /_:·,:.~----1-Au;b.st ·12,:~ ,1-98.0 / .. ~·:' 
• 1 , ( ~. .• •• : , ' • ' • f 0

• • , • I , •• 

• . • • . : • ,' • i ~- : • ·~ ' ~, • ' •.I: 
EUG:l!!NE M: CREAMER, CLAIMANT_;·. . . ;- . , -
Malagon & Yates, Claimant's A ttys. ._._; 
SAIF, Legal Services~ . Def e·nse Atty. 
OWn Motion Order 

·.• . - ' , - : 
- .,, ,--· 

On June 25, i980, claimant~ .by and thro~g~~h{s··a~tor~ 

,,. 

.,ney, requested the·Board reopen-his back injury cla.irr .. under 
its own motion -jur:issJ.iction~ .. Cl?-imant. had suffe'red- a back 
injury on _January .. 2~, 1961 ··and his employer's workers_'.· ·. · 
compensation. insurance coverage 'was ."f1.1rnished . by-. the 'Stat~ 

' ,.·. Industria'l Accident Commission~ ·ue· also injured h{s back on 
·.·: .. June· 17, .1966 and h;is emp.loyer' s work,2rs' cortlpensation 

. i'nsµi;er was t~e R~serye Insuianc~ · Gr0L1j?. . . . ·, .. 
. . .~ -.. 

: In June 1980, ·or .. Anthony_ Smith report.eC: claim:rnt had 
·. had ·a· 1aminectomy-·and fusion ir, · 1963 and in 1967 _.had ,, . 
·· pseudoarthro.si·s repaired.· In October ·1978, cL:iimant indi­

cated h~ had developed increis~J-back'an~·leq·~ain; Dr. 
Smith diagnosed "marked low b.ci°~k ·p·ain, precise etioL)qy 

·' undetermined"·. . . · _-: . .. · . . . . · · ·. . ·. · .. 

•: Both of the insurance c~r~iers have d~nied respq~si-. 
bility for claimantts current c~nditio?. 

'l'he Board feels it would be ih 0 '.tlie _best i.:itere·s·f· of the 
parties if this case· were iemanded, to the Hearirigs Division.· . 
The. Referee shall determine if claimant's co;--iciition i·10.s . -.· .. · • · 

·worsened, if•'the worsened condition is·due.-to .. the( 196:..· ~r•'.:,· ·'- :· .... 
1966 injury or due. to oth,-er causes, and. if .. it •_is: due to . . ,. . 
;either the 1961 or 1966 inj_ury;, which i_r.sm;~nce cafi.ier· ._ris. '., 
~esponsihle. Af_ter the hearin_g ,. the R~feree sha :.1, :f(:>rw'?-·r.~·- · •=.. • 
his recommendation together with all the exhibits ih-.:.::-oduced 
at the .hearing as. well as a -g:-ariscrip'!: of the' proceedings._to · 

: · the Board. · · · 
.... j 

IT IS SO ORDERED.· 

.. : ·.:. -. 

-742-
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CLAIM NO .■ ',A V8 4 8 6 3 9 •, ‘ August 1  , 19 8 0

EUGENE M; creamer, CLAIMANT: /
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On June 25, 1980 , claimant, .by and through his 'attor­
ney, requested the'Board reppen ^his back injury clair, under
its own motion jurisdiction... Claimant had suffered a back
injury on January. .26, 1961 and his employer's workers'.. '.
compensation■insurance coverage was/furnished.by.the Crate
Industrial Accident Commission! He‘ al.so injured his back on
June'171966 and his employer's workers' compensation
insurer was the Reserye Insurance Group. •

; In June 1980, 'Dr. Anthony.  mith reported claimant had
had 'a laminectomy and fusion in 1963 and in .1967 .had a
pseudoarthrosis repaired. In October 1978, claimant indi­
cated he had developed increased back ' and ’ leg-pain. Dr.
 mith diagnosed "marked low back -pain, precise etiology
undetermined"'. a ’ ' ,' . •

Both of the insurance carriers have denied respensi--
bility for claimant’s current condition. ' :/

The Board feels it would be ih .the best Interest' of the
parties if this case were remanded, to the Hearings Division.'
The- Referee shall determine if, claimant's condition has, 
worsened, if "the worsened condition is due - to. ..the • 19 6 1 or'-'
1966 injury or due to other causes, and .if -it is'due fo
.either the 1961 or 1966 injury-, which insurance carrier'/is ./
responsible. After the hearing,, the Referee sha 11^:forwar.d’
his recommendation together with all the exhibits in-croduced
at the -hearing as, well as a transcript of the proceedings, to 
the Board. ‘ . ' ' • ... .

IT I  O ORDERED.

-742-
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r~o. 133 CB E03 658 4 

RAYMOND P. DUNLAP, CLAIMANT 
Corey, Byler & Rew, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August ·12, 1980 

On July 18, 1980, claimant requested the Board c~ercise 
its own moti9n relief jurisdiction and reopen•nis clai~ for 
his May 2, 1974 back injury. This claim was initially 
closed by an October 3, 1974 Determination Order and -claimant's 
aggravation ~ights have expired. Claimant indicated h~ had 
been unable to work since · April 8, 1980. 

Ori April 8, 1980, Dr. Grewe indicated claimant b u d low 
back pain which radiated down ooth legs. He advised ~ l aim­
ant to stay off work, 

Dr. Grewe hospitalized claimant in April 21, 1980 f or 
chronic pain affectin g the left lower extremity. Seve,al 
tests were performed, one o f which revealed a "rr.oderat ~ " 
bulging .disc at the L3-4 level. On April 26, 1980, c::. :. .i. :nant 
was discharged from the hospital. Claimant was a~ain hos­
pitalized from May 13, 1980 through May 20, 1980 for pe r­
sistent pain which affected his low back and left lower 
extremity. 

On August 1, 1980, the carrier advised the Board it was 
not opposed to the Board reopening this clai~ under its own 
motion jurisdiction. 

The Board, after reviewing this claim, fi~ds the evi­
dence is sufficient to warrant the reopening of this claim 
effective April 8, 1980. 

ORDER 

Claimant's claim f or a back injury sustair.ed on M~y 2, 
1974 is hereby reopened as of April 8, 1980 and until closed 
pursuant to ORS 656. 2 78. 

Claimant 1 s attorney is hereby granted an attorney's fee 
equal to 25 % of the increase d compensa tion for temporary 
total disability gra nted by this order, payable out o i said 
compensation as paid, not to exceed $250. 

-743-

On July 18, 1980, claimant requested the Board exercise
its own motion relief jurisdiction and reopen ‘his claim for
his May 2, 1974 back injury. This claim was initially
closed by an October 3, 1974 Determination Order and claimant's
aggravation rights have expired. Claimant indicated he had
been unable to work since April 8, 1980.

On April 8, 1980, Dr. Grewe indicated claimant had low
back pain which radiated down both legs. He advised claim­
ant to stay off work.

Dr. Grewe hospitalized claimant in April 21, 1980 for
chronic pain affecting the left lower extremity.  eve'al
tests were performed, one of which revealed a "moderate"
bulging disc at the L3-4 level. On April 26 , 1980 , cl-iL:nant
was discharged from the hospital. Claimant was again hos­
pitalized from May 13, 1980 through May 20, 1980 for per­
sistent pain which affected his low back and left lower
extremity.

On August 1, 1980, the carrier advised the Board it was
not opposed to the Board reopening this claim under irs own
motion jurisdiction.

The Board, after reviewing this claim, finds the evi­
dence is sufficient to warrant the reopening of this claim
effective April 8, 1980.

ORDER

Claimant's claim for a back injury sustained on May 2,
1974 is hereby reopened as of April 8, 1980 and until closed
pursuant to OR 656.278.

Claimant’s attorney is hereby granted an attorney's fee
equal to 25% of the increased compensation for temporary
total disability granted by this order, payable out of said
compensation as paid, not to exceed $250.

CLAIM r^o. 133 CB E03 6584 August 12, 1980

RAYMOND P. DUNLAP, CLAIMANT
Corey, Byler & Rew, Claiinant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

-743-
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CLAIM NO. Gj: 44999·3 . 

DELBER~r D. GRAY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

•. I ·, ·: 

August' 12, 1980 

On June 12, 19 80, the Bo&rd issued an Own Motion Deter­
mination which granted claimant additional tempo_rary total 
disability compensation from nay 22, 1980 to the date of the· 
order.- The Board indicated it would consider reopenir:rr this 
claim if and when claimant entered· the Pain Clinic fo: 
treatment. 

Claimant, on July 23, 1980, advised -the Board he was 
set to enter this program on July 22, 1980. rr:1e SAI~' CorE=,QC7"'. 
ation advised the Board there had been a delay in cl~ima~t!s 
being referred to the Pain .Clinic because claimant's doctor 
had failed to refer him there. It straightened this riob~en 
out and began paying claimant temporary total disabi :a ty 
·compensation effective July 22, 19 80 and requested tnis 
claim be reopened. Claimant has requested the Board order 
the SAIF Corporation to pay temporary total c:isabili ty fro,n 
June 12, 1980 to the date he entered the Pai~ Clinic. 

The Board, after 'reviewing the record ir. t:1.is Cci.S;.;~, 
denies claimant I s request. It appears any deL,y in claim­
ant Is admission to the Pain Center was due to confusion 
between claimant's doctor. and the Pain Clinic and not due to 

·any fault on the part of the SAIP Corporation. The Board 
finds the evidence does not indicate claimant is en ti .... ].ed to 

-temporary total disability 1compensation from June 12, 1980 
as he requests. 

ORDER 

Claimant's request for temporary total disability 
compensation from June 12, 1980 through July 21, 1980 is 
denied. 

The Board would order this claim reopened as of tie dQte 
claimant enters the Northwest Pain Clinic program. 

-744-
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August 12, 1980CLAIM NO. GC 449993

DELBERT D. GRAY, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On June 12, 1980, the Board issued an Cwn Motion Deter
mination which granted claimant additional temporary total
disability compensation from May 22 , 1980 to the' date of the 
order.- The Board indicated it would consider reopening this 
claim if and when claimant entered the Pain Clinic for
treatment.

Claimant, on July 23, 1980, advised the Board he was
set to enter this program on July 22, 1980. The  AIF Corpor
ation advised the Board there had been a delay in claimant's
being referred to the Pain .Clinic because claimant's doctor
had failed to refer him there. It straightened this orobler.i
out and began paying claimant temporary total disabi ,iiry
compensation effective July 22, 1980 and requested tnis 
claim be reopened. Claimant has requested the Board order,
the  AIF Corporation to pay temporary total disability from
June 12, 1980 to the date he entered the Pain Clinic.

The Board, after 'reviewing the record in this case, 
denies claimant's request. It appears any delay in claim
ant's admission to the Pain Center was due to confusion
between claimant's doctor, and the Pain Clinic and not due.to
any fault on the part of the  AIF Corporation. The Board
finds the evidence does not indicate claimant is entitled to
temporary total disability :Compensation from June 12, 1980'
as he requests.

I
ORDER

Claimant's request for temporary total disability
compensation from June 12, 19 80 through July 21, 19 80 is
denied.

: The Board would order this claim reopened as of tne date
claimant enters the Northwest Pain Clinic program.

m
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CA~E NO. 78-7353 

RICHARDO. HILL, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

August 12, 1980 

On August 7, 1980, claimant's attorney requeste d -ceconsi der­
ation of the award of attorney's fees granted to him. He 
contended the attorney's fee should have been in addi~ion to 
compensation and not out of the compensation awarded. 

The Board, in its Order on Reviev;, af f i rrr.ed the SJ\.IF 
Corporation's denial that claimant's heart condition ar.d 
death were related to his industrial i~jury. Howeve~, the 
Board found that at the time of his death, claimant wus 
permanently and totally disabled due to the physica l r~siduals 
and his psychological impai r ment related to the i:1ju:-y. 
This was an increase of compensation over that awar ded by 
tbe Determination Order of September 1978. Therefore , the 
Board awarded claimant's attorney a fee out of the i~creas~~ 
compensation. Based o n these findings, the Board ae~i2s 
claimant's attorney's reque st. 

IT IS SO ORDERED. 

WCB CASE NO. 78-9233 

NANCY HUNT, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
David Horne, Employer's Atty. 
Request for Review by Employer 

August 12, 1980 

This case is be f ore the Board on the employer-ca::- .-ier' s 
request that the Board r eview the Referee's oI"der wh .-:.ch 
granted claimant an award o f compensation equal to 64~ for 
20% unscheduled disability for respiratory problems. 7he 
employer-carr ier conte nds c laimant did not suf fc..:- ar:~ . .- rerma­
nen t disability as a result of her exposure while err: · yed 
by it. The facts as set for th by the Referee in his ~~der 
area. correct. 

The Board, after de nova review, reverses the Ref. .~ ree' .: 
order in its entire ty. Claimant has a pre-existing conditiun 
which can be aggravated by e xposure to various s ~bstar.ces, 
such as wood dust, smoke, fre sh cut gru5S, and fumes from 
welding. Her work with this employer caused her condition 
to be temporarily worsened. Her condition improved after sr. ;c; 
left work with this employer , but when exposed to wcud aJst 

_Q~ other substances, her condition would again worsen. 
-745-

WCB CAGE NO. 78-7353

RICHARD O. HILL, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order

August 12, 1980

On August 7, 1980, claimant's attorney requested reconsider­
ation of the award of attorney's fees granted to him. He
contended the attorney’s fee should have been in addition to
compensation and not out of the compensation awarded.

The Board, in its Order on Review, affirmed the  AIF
Corporation's denial that claimant's heart condition and
death were related to his industrial injury. However, the
Board found that at the time of his death, claimant was
permanently and totally disabled due to the physical residuals
and his psychological impairment related to the injury.
This was an increase of compensation over that awarded by
the Determination Order of  eptember 1978. Therefore, the
Board awarded claimant's attorney a fee out of the increasea
compensation. Based on these findings, the Board denies
claimant's attorney’s request.

IT I  O ORDERED.

WCB CA E NO. 78-9233 August 12, 1980

NANCY HUNT, CLAItlANT
Malagon & Yates, Claimant's Attys.
David Horne, Employer's Atty.
Request for Review by Employer

This case is before the Board on the employer-car.'ier's
request that the Board review the Referee's order which
granted claimant an award of compensation equal to 64*^ for
20% unscheduled disability for respiratory problems. The
employer-carrier contends claimant did not suffer any perma­
nent disability as a result of iher exposure while err’ yed
by it. The facts as set forth by the Referee in his order
are-correct.

The Board, after de novo review, reverses the Referee'o
order in its entirety. Claimant has a pre-existing condition
which can be aggravated by exposure to various substances,
such as wood dust, smoke, fresh cut grass, and fumes from
welding. Her work with this employer caused her condition
to be temporarily worsened. Her condition improved after she
left work with this employer, but when exposed to wood dust
or. other substances, her condition would again worsen.

-745-



          
      

           
         

        
          
         

         
         

         

          
       
           

        
           
          
         
         

        
         

          
          

         
         

        
        

         
  

         
      

. The Board does not find that the preponderar1ce u~ the 
evidence.establishes that claimant suffered a~y ~errn0oent 
partial disability as a result of her work exposure, Lile 
employed by this employer. Dr.· Tuhy 1 s opinion supports this 
conclusion. 

The restrictions placed on the types of ernployme~t 
claimant can engage in does no~, in the Board's opini~~. 
establish that claimant has ·permanent disabili_~y as c:, :-es1.;.;.-c 
of her working for this employer. The evide~ce indica~es 
claimant 1 s testimony is suspect, as is her ~edical hi~tory 
she gave to the various medical doctors. She denied ,-,avirc{3 

any ·history of previous diffic:.lties similar to the ,x,es she 
now experiences. - However, the evidence indic.-.ites cL~.Ln1ant: 
h~s a history of repeated occurrences of the same or 3~milar 

·difficulties. The Board feels that the restrictions rlaced 
oµ the places or types of employment claimant can ewj:;9-e in 
are to prevent recurrences of her condition. It is appare~t­
that claimant has not been permanently sensitized to wood 
dust so as to require these work restrictions. Claim~~t•s 
condition improves when she- is removed from exposure to 
certain substances .and worsens when she is exposed to them~ 

Based on a 11 the evidence, the Board fir,ds clairnc1:1t had 
failed to carry her burden of proving by the preponderance 
of the evidence that she has suffered permanent partial 
disability due to her exposure at work while employ0c1 by 

. this employer. Therefore, the Board reverses the Ref\.' ;~ee' s 
order in its entirety and affirms the Determi~ation Orders. 

ORDER 

The Referee 1 s order, dated March 10, 1980, is revers~d 
in its entirety. 

The Determination Orders, dated August 23, 1978 ar,d 
November 3, 1978 are restored and affirmed. 

-746-

The Board does 'not find that the preponderance iji the
evidence.establishes that claimant suffered any permanent
partial disability as a result of her work exposure ' l.ile
employed by this employer. Dr.' Tuhy's opinion supports this
conclusion.

The restrictions placed on the types of employment:
claimant can engage in does not, in the Board's opinion,
establish that claimant has -permanent disability as a "result
of her working for this employer. The evidence indica'ces
claimant's testimony is suspect, as is her medical hrstory
she gave to the various medical doctors.  he denied naving

any history of previous difficulties similar to the oj-.os she
now experiences.- However, the evidence indicates claimant
has a history of repeated occurrences of the same or sumilar
'difficulties. The Board feels that the restrictions '.laced
on the places or types of employment claimant can engrige in
are to prevent recurrences of her condition. It is apparent-
that claimant has not been permanently sensitized to wood
dust so as, to require these work restrictions. Claimant's
condition improves when she-is removed from exposure to
certain substances and worsens when she is exposed to rhem.

Based on all the evidence, the Board finds claimant had
failed to carry her burden of proving by the preponderance
of the evidence that she has suffered permanent partial
disability due to her exposure-at work while employed by
this employer. Therefore, the Board reverses the Rein.-ree's
order in its entirety and affirms the Determination Orders.

ORDER

The Referee's order, dated March 10, 1980, is reversed
in its entirety.

; The Determination Orders, dated August 23, 1978 and
November 3, 1978 are restored and affirmed.

-746-



    
    

   
    

          
         
           

         
    

         
          
          

        

    

    

    

   
    

 

        
          

    

          
         

       
         
       

         
           

         
       
        

NO. 36-80-802B047R August 12, 1980 

FRANK M. KING, CLAIMANT 
Rankin, McMurry, Osburn, VavRoskv 

& Doherty, Claimant's Attys. -
SAIF, Legal Services, Defense Atty. 
Order 

The emp layer has requested the Board issue an o n:<::r tr.at 
the Department of Labor and Industries , State of Was!1 i n.c;tor., 
be peti t ioned to issue an order for issuance of a suuroena 

·compelling the attendu.nce 0£ Michael Arnold at a dcpo~itio1: 
to be heLd i n Vancouver, Washington. 

The Board denies the employer 's ~otion. The Board has 
no authority to order the Depar tment of Labor and lr. (-13tries 
in the State of Washington to do anything. Therefo .::-c , the 
Board canno t and wil 1 not grant the er.player's notio ·1. 

ORDER 

The employer's motion is denied . 

CLAIM NO. C 395077 

WILLIAM A. LANE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August 12, 1980 

On June 11, 1980, cluimant requested the Board t 0 
reopen his claim for a September 5, 1972 back injury. 
Claimant's aggravation ri ghts have expired. 

Dr. Stark, in June 1980, reported claimant had low back 
pain. Claimant indicated h e felt his work aggravated ~is 
condition. Dr. Stark dia gnosed degenerative lumbar di :, c 
disease which was aggravated b y claimant·• s work. He ~~t:gge i:.c~d 
claiman t reduce the number of hours he worked. 

On July 3, 1980, Dr . Stevland reported clai~ant continued 
to have low back pain and left sacroiliac pain. He indicated 
claimant was scheduled for a left inguinal herniorrhaphy and 
during that hospitaliza t ion cla imant would be treateu with 
bedres t and perhaps a tria l of transcutaneous nerve stimula­
tion. 

-747-

PRANK M. KING, CLAIMANT
Rankin, McMurry, Osburn, VavRosky

& Doherty, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order

The employer has requested the Board issue an order that
the Department of Labor and Industries,  tate of Washington,
be petitioned to issue an order for issuance of a suepoena
compelling the attendance of Michael Arnold at a deposition
to be held in Vancouver, Washington.

The Board denies the employer's motion. The Beard has
no authority to order the Department of Labor and Im asrries
in the  tate of Washington to do anything. Therefore:, the
Board cannot and will not grant the employer’s motioi.

CLAIM HO. 36-80-8028047R August 12, 1980

ORDER

The employer’s motion is denied.

CLAIM NO. C 395077 August 12, 1980

WILLIAM A. LANE, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On June 11, 1980, claimant requested the Board to 
reopen his claim for a  eptember 5, 1972 back injury.
Claimant's aggravation rights have expired.

Dr.  tark, in June 1980, reported claimant had low back
pain. Claimant indicated he felt his work aggravated his
condition. Dr.  tark diagnosed degenerative lumbar di:.c
disease which was aggravated by claimant's work. He suggested
claimant reduce the nunber of hours he worked.

On July 3, 1980, Dr.  tevland reported claimant continued
to Have low back pain and left sacroiliac pain. He indicated
claimant was scheduled for a left inguinal herniorrhaphy and
during that hospitalization claimant would be treated with
bedrest and perhaps a trial of transcutaneous nerve stimula­
tion.

-747-



         
          

        
       
     

        
         
          
         

        
         

       
    

   

   

   
    

  

  

        
           

   

          
         
      

        
        

         
       
         
  

         
          

          

         
         

         

   

SA I F Corporation, on l\ugust 4, 1980, indicate- cl it 
would not oppose reopening this claim for the proposeci left 
inguinal herniorrhaphy. It did not feel clai~unt's cL=rent 
back problem was its responsibility, since that condit~on 
was related to claimant's current employment. 

The Boa rd, after reviewing the evidence before it, 
finds it is sufficient to warrant t.he reopening of this 
claim for the proposed hernia surgery. The Board fin6s the 
medical evidence is not sufficient to warrant reopening of 
this claim for claimant 1 s back condition at this time. 
Therefore, the Board orders this claim reopened for the 
proposed left inguinal herniorrhaphy effective the date . 
claimant is hospitalized for it. 

IT IS SO ORDERED. 

CLAIM NO. C 61411 

BETTY I. MAHLER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August 12, 1980 

On February 21, 1967, claimant suffered u cornpE::r.""a.ble 
injury to her right knee. Her claim was close d and ;-.0 ... · 
aggravation rights have expired. 

In June 1980, Dr. Van 01st reported claimant had had 
continuing pain in the right knee. He diagnosed "post 
traumatic degenerative arthritis, medial compartraent, ri gt.~ 
knee secondary to previous medial meniscectom.1". He f e lt · 
claimant's current condition was directly related to her 
original injury and treatment for it. Dr. Van 01st r 2 cor.·.­
mended claimant undergo an arthroscopy and val g us pro ducir. :: 
wedge osteotomy of her right t ibia. This was scheduled i o _· 
August 7, 1980. 

On July 29, 1980, the SAIF Corpo:cation acvised the 
·Board of these facts. It indicated it had no opposition to 
an own motion order reopening this cla1m for the pro~osed 
surgery. 

The Board finds the evidence is sufficient to warrant 
reopening of this claim effective the date wh e n claimant 
is hospitalized for the surgery recommended by Dr. V.:.tn 01st. 

IT IS SO ORDERED. 

-748-

The  AIF Corporation, on August 4, 1980, indicated it
would not oppose reopening this claim for the proposed left
inguinal herniorrhaphy. It did not feel clairant’s current
back, problem was its responsibility, since that conditj.on
was related to claimant's current employment.

The Board, after reviewing the evidence before it,
finds it is sufficient to warrant the reopening of this
claim for the proposed hernia surgery. The Board finds the
medical evidence is not sufficient to warrant reopening of
this claim for claimant's back condition at this time. 
Therefore, the Board orders this claim reopened for the
proposed left inguinal herniorrhaphy effective the date
claimant is hospitalized for it.

IT I  O ORDERED.

CLAIM NO. C 61411

BETTY I. MAHLER, CLAIMANT
SAIF, Legal  ervices, Defense Atty.
Own Motion Order

August 12, 1980

On February 21, 1967, claimant suffered a comper.oable
injury to her right knee. Her claim was closed and her
aggravation rights have expired.

In June 1980, Dr. Van 01st reported claimant had had
continuing pain in the right knee. He diagnosed "post
traumatic degenerative arthritis, medial compartment, righu
knee secondary to previous medial meniscectomy". He felt
claimant's current condition was directly related to her
original injury and treatment for it. Dr. Van 01st recom­
mended claimant undergo an arthroscopy and valgus producir. 
wedge osteotomy of her right cibia. This was scheduled foj 
August 7, 1980.

On July 29, 1980, the  AIF Corporation advised the
Board of these facts. It indicated it had no opposition to 
an own motion order reopening this claim for the proposed
surgery.

The Board finds the evidence is sufficient to warrant
reopening of this claim effective the date when claimant
is hospitalized for the surgery recommended by Dr. Van 01st,

IT I  O ORDERED.

-748-



         
          

          
        

         
          

           
         

         
         
        

            
          

 

         
      

        
           

       
          

  

     

       
          

         
    

     

 
    

 

. NO. D53-115098 · 

RICHARD METHVIN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
OWn Motion Determination 

August 12, 1980 

On December 1, 196 6, clain,ant suffered various ccmpen­
sable - injuries to his sple en and left leg. After sur ~cry 
and physical therapy, this claim was initially closed ~ya 

· Determination Order, dated February 29, 196 8, which g2.-an t ed 
claimant an award of permanent partial disability equ.=:,l to 
15% loss of his left leg. His aggravation rights have 
expired. 

On March 6, 1980, Dr. Ferrin reported he had fou ;-:. d an 
incisional hernia at claimant's surgical scar from his 1966 
surgery. He related this condition to the treatrr..c ··1t fr>r 
claimant's original injury. 0,1 May 13, 1980, this w.:.. s 
surgical ly repaired. Dr. Ferrin felt claimant could r~turn 
to work as of July 1, 1980 a nd that his condition waf: r,1ed­
ically stationary as of May 29, 1980 with no addition~ l 
permanent impairment. 

On J uly 18, 1980, the SAIP Corporation requeste d ~ 
determina tion of claimant's disability. The Evaluation 
Division of the Workers' Compensation Department , on July 
29, 1980, recommended this claim be closed wi t~ an ~word of 
additional temporary total disability compensation fr0m May 
12, 1980 through June 30, 1980 with no additional permanent 
partial disability award. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby g ranted temporary totui disability 
compensation from May 12, 1980 through June 30, 1980, less 
time worke d . The record indicates that this award ha~ 
already been paid to claimant . 

-749-

On December 1, 1966 , claimant suffered various corapen*
sable injuries to his spleen and left leg. After surgery
and physical therapy, this claim was initially closed by a
Determination Order, dated February 29, 1968, which granted
claimant an award of permanent partial disability equal to
15% loss of his left leg. His aggravation rights have
expired.

On March 6, 1980, Dr. Ferrin reported he had found an
incisional hernia at claimant's surgical scar from his 1966
surgery. He related this condition to the treatment for
claimant's original injury. On May 13, 1980, this was
surgically repaired. Dr. Ferrin felt claimant could return
to work as of July 1, 1980 and that his condition was med­
ically stationary as of May 29, 1980 with no additional
permanent impairment.

On July 18, 1980, the  AIF Corporation requested a
determination of claimant's disability. The Evaluation
Division of the Workers' Compensation Department, on July
29, 1980, recommended this claim be closed with an award of
additional temporary total disability compensation from May
12, 1980 through June 30, 1980 with no additional permanent
partial disability award.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary totax disability
compensation from May 12, 1980 through June 30, 1980, less
time worked. The record indicates that this award has
already been paid to claimant.

CLAIM >10. D53-U5098 August 1 , 1980

RICHARD METHVIN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

-749-



        
          

   

         
          
        

           
          
         

          
       

          
    

        
         
         

      

   

     

  
    

  

     

    
    

  

  

         
             

       
    

        
           

        
         

          
         
          
           
            

NC. B53-i40563 

STANLEY MATTIE , CLAIMANT 
SA.IF, Legal Services, Defense Atty. 
Own Motion Order 

I 
\ 

August 12, 1980 

On ~ovember 10, 1970, cla~mant suffered a compens able 
injury to his back . The claim was closed and claim~nc 's 
aggravation rights have e xpired . 

On July 14, 1980, Dr. Rosenbaum re ported clc1iman1· 
indicated he had h ad continu ing low back pain and lef t· 
sciatica symptoms . Claimant h ad been hos pi tali zed in ~\>ri 1 
19 80 for a mye logram which revealed a defect at the L,1-5 

. level on the right. It hod be en sug9csted th e.~ clail.10;1t 
undergo a lumbar laminectorny ;rnd i f it was "negative " ;:h ,.~-­
he unde rgo a lumbar fus ion. Dr. Rosenoaum fel t: clair. .. i:1 t' s 
curren t problems were related to hi s original Li jury . 

The carrier, on July 25, 1980, advised the Board i t 
would voluntarily reopen this c!aim. 

The Boa1.·d, after reviewi:i g this case, finc:is the , -v i­
dence warrants the reopening cf this cla im ef f ective . ~e 
date he was hospitalized for the my~logram for payment of 
compensation and benefits due hi m pursuant to law. 

IT IS SO ORDERED . 

CLAIM NO. 133 CB 163 2181 

ALBERTA M. NORTON, CLAI!.1ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August 12, 1980 

Claiman t request ed the Board to reopen h :'...s clair· for 
the June 13, 1967 in j ury to her f orearm under its ov,:-. !.io tion 
jurisdiction. Thi s cla im was ini tia l ly closed a n d cl~~m­
ant's a ggravatioi~ r i g hts h a ve expired. 

In Apr il 1980, Dr . Beck er reportea claimant wa5 co rn­
plaininy of low back pain and r.Jain in he r hancc . He diag­
nosed claimant's cond i tion as a ch ronic lumbos .:!cral st. ·<l in 
and "degenerative arthritis i n both h ,rnds, fi..;s A. ~rn of th-.; 
metacarpal carpal joints, h aving arth ri tis in t:.he ri ·;i-. •_ lor, -J 
f inger PIP joint with j uxtart icular cyst and d egen eratit",;1 and 
slight ulnar deviation of t h e i inger" . In, Ju l.~.r 1 98 0, L~ c. 
Beck er o;Aned claima nt I s probler,1 with her right l.c:.g 1 , .19,~1: 
would best be treated by fusion of the right lo n g fin, __ ,· : Pl ·, 
joint. 

-750-

On November 10, 1970, claimant suffered a compensable
injury to his back. The claim was closed and claimanc's
aggravation rights have expired.

On July 14, 19 80, Dr. Rosenbaum reported claimant
indicated he had had continuing low back pain and lef+-
sciatica symptoms. Claimant had been hospitalized in April
1980 for a myelogram which revealed a defect at the L4~5
level on the right. It had been suggested that claimant
undergo a lumbar laminectomy and if it was "negative"
he undergo a lumbar fusion. Dr. Rosenoaum felt clair.,.iiit* s
current problems were related to his original injury.

The carrier, on July 25, 1980, advised the Board it
would voluntarily reopen this claim.

The Board, after reviewing this case, finds the evi­
dence warrants the reopening of this claim effective .he
date he was hospitalized for the myelogram for payment of
compensation and benefits due him pursuant to law.

IT I  O ORDERED.

CLAIM NC. B53-140563 August 12, 1980

 TANLEY MATTIE, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. 133 CB 163 2181

ALBERTA M. NORTON, CLAI^mNT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

August 12, 1980

Claimant requested the Board to reopen his clair for
the June 13, 196 7 injury to her forearm under its owi. motion
jurisdiction. This claim was initially closed and claim­
ant's aggravation rights have expired.

In April 1980, Dr. Becker reported claimant was com­
plaining of low back pain and pain in her hands. He diag­
nosed claimant's condition as a chronic lumbosacral st.ain
and "degenerative arthritis in both hands, fusiv:>n of the
metacarpal carpal joints, having arthritis in rhe ri iiit lon^j
finger PIP joint with juxtarticular cyst and degeneratif'n and
slight ulnar deviation of the finger". In July 1980, u;c.
Becker opined claimant's problem with her right Icng t ^ igor
would best be treated by fusion of the right long fing.'r Pit
joint.

-750-



          
         
         
     

         
          
         
  

   

     

    
    
    

  

        
        

          
        
       

 

           
        

          
  

        
           

       

         
      

         
       
        
          
   

     

       
          

         
   

August 1, 198C , th e car rier i ~d i cated it oppos~d a n 
own motion orde:::- re opening t his c laim. It con ten ded c:i. ,tim­
ant' s current condition is degenerat i ve in nature an6 ~at 
part of her original ind us tr ial claim . 

The Board, after revi ewinci th is claim, f1.r1ds th e ,~vidence 
is sufficient to warrant a r eop8 n ing of this cl a im e:E ::ectiv2 
the date claimant is hospi ta liz ed for tne t r eatment rec0mmended 
by Dr. Becker. 

IT IS SO ORDERED . 

CLAIM NO. EC 27 33 44 

DENNIS W. PADGETT, CLAIMANT 
Thomas J. Flaherty, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

August 12, 1980 

On October 21 , 1970, claiman t suffered a compe ns~ole 
vertebral L-1 compre·ss iori fracture. Il is claim was initially 
closed by a May 26, 19 72 Determination Order and his aqgra­
vation rights have expired. Subsequently, a stipulation, a 
second Determination _Order, and two additional stipulations 
were entered. 

This claim was r eopened on Apri l 24, 1980 by ar, Own 
Motion Order authorizi ng claimant to attend the Nort hwest 
Pain Center. and reopening this claim on the date claimant 
entered that program. 

Claimant entered t he Pain Center p rog ram o n June 3, 
1980 and was discharged on June 27 , 1980 . It was fe1t 
claimant benef ited from his participation in this pro,_1 ram. 

On J uly 15, 1980, the SAir-' Corporation requestec. a 
determination of claimant ' s d isabi li t y. The . Evalua tior. 
Di vision of the Workers I Compensation Department on :., c :..y 31, 
1980 recommended this clai m be closed with a dditional sem­
porary total disabili ty compensation from Jum~ 3, 19 BC 
through June 2 7, 19 80 and did not recor.1mend any a dditional 
perTnanen t partial disabil i ty awa rd . 

The Board concurs with t his recommendation. 

ORDER 

Claimant is hereby granted temporary total disabili ty 
compensation from June 3, 19 80 through June 27, 1980, less 
time worked. The record i ndicates that claimant has already 
been pa~d this award. 

-751-

On August 1, 198C^ the carrier indicated it opposed an
own motion order reopening this claim. It contended cluim-
ant’s current condition is degenerative in nature and not
part of her original industrial claim.

The Board, after reviewing this claim, finds the evidence
is sufficient to warrant a reopening of this claim effective
the date claimant is hospitalized for the treatment recommended
by Dr. Becker.

IT I  O ORDERED.

CLAIM NO. EC 273344 August 12, 1930

DENNI W. PADGETT, CLAIMANT
Thomas J. Flaherty, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On October 21, 1970, claimant suffered a compensaole
vertebral L-1 compression fracture. His claim was ixiitially
closed by a May 26, 1972 Determination Order and his aggra­
vation rights have expired.  ubsequently, a stipulation, a
second Determination Order, and two additional stipulations
were entered.

This claim was reopened on April 24, 1980 by an Own
Motion Order authorizing claimant to attend the Northwest
Pain Center and reopening this claim on the date claimant
entered that program.

Claimant entered the Pain Center program on June 3,
1980 and was discharged on June 27, 1980. It was felt
claimant benefited from his participation in this program.

On July 15, 1980, the  AIF Corporation requested a
determination of claimant's disability. The Evaluation
Division of the Workers' Compensation Department on July 31,
1980 recommended this claim be closed with additional tem­
porary total disability compensation from June 3, 198C
through June 27, 1980 and did not recommend any additional
permanent partial disability award.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary total disability
compensation from June 3, 1980 through June 27, 1980, less
time worked. The record indicates that claimant has already
been paid this award.

-751-



   

   
    

  

  

        
           

       
   

         
        

          
            

         
           

           
          

          
  

        
            
          

   

        
          

          

          
         

  

I M r;o . C 434677 

J AMES E. POWERS , CLAIMANT 
SAIF , Lega l Services, Defense Atty. 
own Moti o n Order 

August 12, 1980 

On r,.:ar ch 1 8 , 1973, c l a i ma nt sustaine d a c ompe ns a b ::.. e 
i njury to h i s right kn ee . Af te r a period of ~reutmen t, 
i ncluding surgery, t he c laim wa s c losed. Claim~nt 's ~ 1-

grava t ion rig h t s h ave e xpi red . 

On July 3 , 1 98 0, Dr . Steve n Schachner r eporte d lh~t 
c laimant was compla ini ng o f p a i .n in the knee. Claim~~t 
indi ca t ed th ~t h is job req uired sta nding and that for~ 
peri o d of · a few months he h ad f elt a throbbi ng s e n sat i o n i r. 
his right knee. Dr . Schachner reported that x-r ays i~dicated 
that an area of new bone for mu t i o n in the a r e a cla i rr..:;111.: 
complained of having p a i n. He f el t the only way to rc.·rect 
th is situation wa s to remove the ne w bone f orm.1 t ion. 5 .1rger, 
is apparently schedule d to remc..ve this new bo ne f o rm .:i. L .on -..1r, 
August 13, 1980. 

On August 1, 1980, t he SAIF Corporation a dvis e d the 
Board of these fact s an d indicate d it did not Of,p o s e ,;,.n Owri 
Motion Order reope ning hi s claim for the surge ry tha t was 
s cheduled August 1 3, 1980. 

'l'h..? Board, aft er reviewi n g t his e vidence , finds it is 
su fficien t to warran t a reopening of the claim the d a ce 
claimant enters t he hospital for the surgery proposed oy Dr. 
Schachner. 

ORD ER 

This claim is o rdered to b e r eopened effective th ~ date 
claimant enters t h e ho spi ta l for t he surge ry a s rec a,nr..end-2d 
by Dr. Schachner. 
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CLAIM NO. C 434677

JAME E. POWER , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

August 12, 1980

On March 18, 1973, claimant sustained a compensable
injury to his right knee. After a period of r.reatment ,
including surgery, the claim was closed. Claimant's .
gravation rights have expired.

On July 3, 1980, Dr,  teven  chachner reported that
claimant was complaining of pain in the knee. Claimc^nt
indicated that his job required standing and that for a
period of a few months he had felt a throbbing sensation in
his right knee. Dr.  chachner reported that x-rays indicated
that an area of new bone formation in the area claiir<.;m:
complained of having pain. He felt the only way to correct
this situation was to remove the nev/ bone formation.  argery
is apparently scheduled to remove this new bone formation ur*
August 13, 1980.

On August 1, 1980, the  AIF Corporation advised che 
Board of these facts and indicated it did not oppose an Own
Motion Order reopening his claim for the surgery that v;as
scheduled August 13, 1980.

The Board, after reviewing this evidence, finds it is 
sufficient to warrant a reopening of the claim the dace
claimant enters the hospital for the surgery proposed oy Dr.
 chachner.

ORDER

This claim is ordered to be reopened effective th-. date
claimant enters the hospital for the surgery as recommended
by Dr.  chachner.
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· -WCB CASE ,NO,- - 79-6135 

STEVEN J. RAYMER; CLAIMANT 
Richard 0. N~sting, Claimant's Attv. 
Schwabe, Williamson,·· Wvatt, Moore .. 

& Roberts, ~mployer'; Aiiys~ 
Request for Review by Fred-'-Meye·r 

,:cross-appeal by Clairnan~ 
,- l-•••' ,•~~••-••••••, ••-•-,•- ••••- ••, ••~~••. -

August 12,. 198 0 

. This case is before the Board on Fred Meyer, Inc. 's 
(Fred Meyer) request that the Board review the Referee's 
order which found claimant had sustained a new injury_and 
remanded this claim to it .for acceptance and processing, and 
awarded claimant's Attorney a fee. ;Fred Meyer contends 
under the Weller case claimant has not proven a co~pensaple 
c_laim against it. · 

The Board-finds the facts as set _forth by the Referee 
are correct. 

The·Board, after de novo review, affirms the Referee's 
·order. 

1 • · First of all, the· dispute as to. compensability of the 
claimant's con.di tio·n could have· been disposed of in one. 
hearing, as was mentioned by the employer in its argume_nt. 
Claimant's claim for an aggravatfon of his Safeway injury 
and his· claim of a new injury at Fred r-!eyer could have .. been 
tried together. However, because of Fred Meyer's acts in 
delaying claimant's filing of a claim for a new injury while 

.employed by it until.after the hearing and an Opinion and 
Order had been issued denying claimant's aggravation claim, 
a separate hearing had to be held on his new injury claim. 
The Board f~els in either case the same result w6uld have 
been reached. · 

In May 1977, claimant:injured his back while.employed 
,at sa·feway. Claimant returned to work at Safeway and subse­

?,' quently werit to work for·.Pepsi Cola. He performed moderately 
'heavy work at Pepsi cofa. He injured his back in August 
1978 in a motor, vehicle accident. · +_n October 1978_, he began 
working for Fred Meyer. The work at:. Fred Me·yer involved 
·heavy lifting of weights up· to. 140 p:Ounds. Claimant indicated· r:·· that in January 197-9 he beg9-n,experi~\ncing·back problems. 

f .The back condition gradually worsene~\ until he sought medical 
cate and later became disabled. The claimant testified he 

~- ·.had been without symptoms in his low·Back for some months 
'.prior to his employment at Fred Meyer.\ 

· · · Claimant's condition has been disgnosed as a sprain-
s;r~in syndrome oft. he lumbar ~pine and\spondylolysis a 

, '¢origenital defect at the L5~Sl levels. Dr. Thomas stated 
:that the spondylolysis condition "is•a conqenital defect in 

f-,-------.,.-- -- -- - - I -
. -, 

i 
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o  TEVEN J. RAYMER, CLAIMANT
Richard 0. Nesting, Claimant's Atty.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
• Request for Review by Fred -Meyer 

, Cross-appeal by Claimant

WCB CA E'NO. 79-6135 August 12, 1980

. . . This case is before the Board on Fred Meyer, Inc.'s
(Fred Meyer) request that the Board review the Referee's
order which found claimant had sustained a new injury and
remanded this claim to it for acceptance and processing, and
awarded claimant's Attorney a fee. 'Fred Meyer contends
under the Weller case claimant has not proven a compensable
claim against it.

1 The Board'finds the facts as set forth by the Referee
are correct.

The'Board, after de novo review, affirms the Referee's
order.

O
; First of all, the’ dispute as to.compensability of the
claimant's condition could have been disposed of in one.
hearing, as was mentioned by the employer in its argument.
Claimant's claim for an aggravation of his  afeway injury
and his'claim of a new injury at Fred Meyer could have been
tried together. However, because of Fred Meyer's acts in 
delaying claimant's filing of a claim for a new injury while
employed by it until.after the hearing and an Opinion and
Order had been issued denying claimant's aggravation claim,
a separate hearing had to be held on his new injury claim.
The Board feels in either case the same result would have
been reached.'

O

In May 1977, claimant'injured his back while employed
at  afeway. Claimant returned' to work at  afeway and subse­
quently went to work for-.Pepsi Colci. He performed moderately
heavy work at Pepsi Cola. He injured his back in August
1978 in a motor .vehicle accident. ’ In October 1978., he began
working for Fred Meyer. The work at: Fred Meyer involved
heavy lifting of weights lip'to. 140 pounds. Claimant indicated
that in January 1979 he began.experiencing back problems.
.The back condition gradually worsened'^ until he sought medical
cafe and later became disabled. The claimant testified he
'.had been without symptoms in his low; back for some months
!prior to his employment at Fred Meyer.\

Claimant' s condition has been disg^nosed as a sprain-
strain syndrome of the lumbar spine and! spondylolysis a.
congenital defect at the L5- 1 levels. \Dr. Thomas stated
that the spondylolysis condition "is*a congenital defect in
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,': ~· ,, . ,'., '-,-,\-. 

• ~ ' ' ' ... :; ,. ' • ' • ' ; • r, • • ' • • '~ • ,' • .I._ ~ • 

. · , , . , ... . . . , . . I·•: ,' • 1·. ·,_··:~·.'.~i'i:•' .. ·\• .. , .,• . :,:· ··_::.:1::,:_•,';_' ·'.:, . ·. 
-~_·:··' > . ··;,,.- ·-,·.the . pars· . inter arti cui iir is· .. ·:>-.: .. :·; : :J i'go ~6(1si., pl1'y s·i c~T~: c1·c t. i_'~{ t:;-:: ·. '. . . 
' ' ' • ' •• •' I ,.,: ,. . ' • , • ' ' , ' • ' ' • 1 • • I '"I •_ t ' ' ••• • • • ' ~. ' ' •). '• • • • • • ' -tf t <· 

,. ~:. -~':!'° :':-~,:.:· su9h· -as heavy · li.f.t in·g·: :m d· ;rec11rrcn t ·stooping. ,j nd · i.1'01, ::-: ~;·,::..(.. · ..• 
• 1 . t. • I , I + _ -i . ;"\ • • • f , I , 0 • • , ,' , ,I, ." 1 ' '• ,: i ,I• , , • , ; • ' , ': • _ ,' ,_ • _ I •. • •. .., ., • r ~ • 

., •. : ,., : 1 •.··:aggravate the symptoms',-. · He it -·clai:nan t I,:~. ,-10:rk 'j~-- ,·.:·cu·: · .· .. 
' .'.~:-.:.,,.,••:.· '·f:'Mcyer i:Jggra va ted th is co11d{tion: . Dr.' Ut tc'rbacK ,aqrc::; .. ,,WJ. th .. 

.... f.··.·,:·:····;:thifr•diagnosis. He<felt due ·to thG.111e::chi:niicc1i. i:1;t:,:1;Ji_,'._i~.:'l:,. · 
. . . , ,. ; . : ", ~n. -'cl airn~n t '.s . back,· . lhc bcndins 'c1nc1' Li fti nq , inhcrci1 t '. ·. i1. the ' 

. · .. '. : ,>warehouse job were beyond claimant's '··cbj)~11Ji li tic!s. · ', ... 
. : :·.'.:',' Utterback indicated such -~ctivities \.;oulac,resul.:.···i'r.· (_.1·.::i:1,<.1r.t -

:- . ·:_, _\,. having "aching. low-bock. p~in". · ·. 1 _.· , .. · ,-r .. 
. ' r. · .. :- . . . ' ·- . . . . ' . : ' ' ' 

;_ ~' ~ 
; - ' . . . ' ' ~- . 

; 

' 

• I 

-· ... 

--- \' 

;. ; 

•. Fred Meyer- reli-::::s on the ·c2.sc.:·: of 1,-/c:llcr \1." · ,_;,,1__,,_ .:::,=1,~i::.ic:,:::. 
.. I I • . , ' ~--~-------~-------·•.-- ,-·-·-····-·-- . 
·:··.Corporation, 288 OR 27 (1979)_, for· its :posiJ:_io:1 ,'.-::his e,;;,iir.1·· .. _, .. 

. -,is not compensable because c.lc1i.mant'-S: woe)( dicl. no: :11,.,·.; t:.:1.:1n:·, .· .. 
·ma.ke his pre-existing conqeni:::al cc:1cli tio:1 s·:1r.;,:,::.or;-1i.n ·_:_c. · '~'l-.~: 
medical evidence indicutcs .that cL.:iLn,,nt's·con,~cnitc:., ::,~chan:.:.. 
ical low back instabili1:y will be_sy;11ptor,1,Jtic ~:-1~:ti,>··hc ;· 
engages in vigorous physical activity ·.su<=;h a[; lw a 111/ 'L ;: Li;-1,: . .' 
or recurrent stooping_. His· crnploymcnt·,at Fred 'i,:eyc1-·•,·;~qu.i:rn(l ·.• 
him to perform these t.ypes of activi tics. <Jnd i:.)rCdict::.bfy • r : .. ,,, 

· res·uited in the development of low buck poin. In v1,;; l'r:r 
(supra.) the Supreme Court s;uotcd from the Col:r-.:. or .'.i1:)cals' 
¢ecision • · • .. 

, I . · ..... 
. , . 
' 

11 Claimant began working .J.S 21 cr:rn~ 
operator in 1952. He iniured his lc,\v back 
in· a non- ind us tria 1 accidcn t in. 19 6 8. lic; 
continued in the same employment; but had 
recurrent episodes of .low ~ack and lc9 . 
pain. Claimant quit.working ·in l.975 .. -.Scv-. 1·• 

eral doctors made a varie~~ of diiqnoses~-
all generally j,ndicatinq dcc1e·ner;, ti\;e ch_an~Jcs . 
in the· bone structure of _the- 11.mlbosocr.:tl circa . 

· of claimant 1 s spine, which ca use ll nerve J'l)Ot 

irritation, which ca used t11e pai c claiir,.:.i r~t 
experienced. SubsGquen t surgery. provide(] 
partial relief . . . " (35 Or _App .at 357). 

. . 
In.this case, the facts ore u:<,~.kc \•Jcll<'r: ,!l'iK: cL'ii•'"';·;t 

. ,,herein h,1d a reL1tivc1y loner ciSJ'illptc;JT;;;·ti-c. pc 1·.:.\)d' be'• ,·i,:,c::,· Ille; 

· . 'leavincJ Safewziy c1nd the cmploy,,1cnt eii_:'.,Frcd Meyer:, -':<>.i..r.(; . 
. ·.: · .. that interim he had pe rform'cd. rnoclera tc J.y 'heavy '\•/Gd: .,• :',t.r,O(l t 

I • 

: , -~·- back syrr,ptoms ~ l·IG further had no sy,i,j)toms c CJ~ in CJ th\', ,·2ar1 Y. 
!.·. :, in::in·ths of his employrnent at Fred r-\cyer _ (Octoccr to .J.i: ua.::y; 

. ·, 

'·• . · -• · ··. 'l'he Board finds the fac_ts of th.is _case i:1.:.:-(~,morc _.::i.k,~ ... ·-:.-
l" : t,~: ( • ' • I 

··:.· . .-:.:those"'found in. Hutchison·v .. -'Wcyerh·aeuscr,' 288' 0.r.51 (''i979;·.··~·-·· .. 
"•·.-::-.•rn Hutchison,'a case cicr.rdccl--ff;e s~rnic dc1-y •ilS h'el:t.cr,·,,; ,I:')~~~--) . 

.. --:.the Supreme Court, in discussing 'cin- occupatioi1a-i-<lL;,• .:,;e . (.· •: . 

. ,,: -claim, states.: ";rf the 'mi.11.. condition 1 ca0s,ed a tcr:1: 0:)ro.ry·.·. 
~x:'acerbation of his preexistin9 _chronic _obst rucL. v0 1:,t;lmon.:.,ry. 
01.sease, sinusitis and bronchi tis so ilS t·o req'..:·: .. re :,,,f.:::~c.:.l. ·. 

::: · . · • ,. ·ser.vices that would no't h,:ive -othe:rwis'c been ncce::;sa..~·.,· ".Jr .. ---~ .· 
! · '· that exacerbation res ul te~ in 2veJY tcnfporary disabi J .. ,: ·::y ,. ·:·~. 
·.~ .. :~-•-~------:.·.J;.h~S.._~laim is -~~I'!1Pe.~~~pble1 .. __ I.!1 thts C~_:3_C; .. _t:hc c+u_i_:.\ .. ::~'s_~,: .... · 

'. 
;,. .. 

I; 

.-Meyer agg.ravated this, condition; ■' Dr.. •■Utterback .a
this" diagnosis. He'-.-lrelt due -to the. mechanical'.in
•in.'claimant'.s .back/, the bending 'and' lifting ‘inher
warehouse job were beyond' claimant' s'cd'pabi li ties
Utterback' indicated such , ac'tiyities ''wbuld'dres.ul-c •'
having "aching ’ low-back .pain" ■.  / .; ;- • ••

• -act....bei-'.;.':'
■ .'a c
grec.
511 i > J

ent

.'.ir.'g,,.
1 i.'.e d' „■ ' ‘
-wi th‘

I.lity'--
i'l. the

9

in , c i.tumant..

■'of V.-' U.-.'io.
its .position this.'

' Fred Meyer- relies on the cose.'corporation, 288 OR.27 (1979)_, for
... is not compensable because claimant -  ; work did ' no- me
; make his pre-existing congeni'cal condition symptomai.
. medical evidence indicates .that claimant's ' corigenitt

• ical low back instability will be, symptomatic; anytim.
■' engages in vigorous physical activity/such as, hc^avy

' or recurrent stooping.- His ■ employment';,at Fred ‘Meyer
him to perform these types of activities'-and predict
resulted in the development of low back pain. In We 
(supra. ) the  upreme Court quoted from the Cour-c of 

-' decision. • ' . .

" . . . Claimant began working as a crane
• operator in 1952. He injured his low back
in' a non-industrial accident in. l968; He .

-- continued in the same employment; but had
recurrent episodes of .lov/ -back and leg p ■-
pain. Claimant quit:Working ’in -1975. .-. ev-'. f

■ ' '• eral doctors made’ a variery of diagnoses--
■ -g. all generally indicating deciene.rn tive changes
/ ■' [in the' bone structure of .the- lunibosacral area''

; of claimant’s spine, which caused nerve: root'.,'...'
irritation, which caused the' pain claimant ■ •

• experienced.  ubsequent surgery .provided •
partial relief . .. . " (35 Or App-at 357).

,.auD_i
e.1 aim;

than 
c.:.
./I'tccha

V - he ’
1dfting
‘‘-'dquif
‘ably
/ 'I'cr
.fppeal

CO

c-
n-

L'od

in, this case, the facts are' unjike We.lloj.*; • .-T'nc <i 1 ai;..or;L
-herein had a relatively long asympl:omiatic''pc riod" be'-.v/.-en' hi:
•leaving  afeway and the employment ai;-l.'Fred Mcyeri '
that interim he had performed, moderate.ly 'heavy -work dthout

• back symptoms-. He further had no symptoms during thD early
months of his . employment at Fred .Moyer (October to-duary).

' The Board finds the facts of this case are more -ike
those"‘found in, Hutchison ' v.- - Weyerhaeuser 288' O.r.51 f'i979 )’.'
•■In Hutchison , a case decided the same day -as WeHer ■' apr d .
:the  upreme Court, in discussing'ai'n- occupaticnal dis'-.se
•claim, states.: "If the 'mi.ll condition' caused a tenf-orary -•
exacerbation of his preexisting chronic obstructive ji'V.lmon,
.disease, sinusitis and bronchitis so as to requ.:.re moci-'/cal
sefvices that would no't have-otherwise been ncccssai-y .ur
that exacerba't'ion resulted in even' temporary ciisabi].-;. ::y
"'this claim is compensable/. In thi_s case, the _cla_i:m.nt's-f;

a-y.

m
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· _· _pre-exis_",t:.in,J; spondy.·los.i.s. con cation ,;.,o·:;- ex,-:i.ccrLatc.-r'l, .:-~~cjuir12d 
.·, medical, t're,:itment: and ·,i~esult(id' in•.· ti..:inporary disabiL. L·.·. · · 
· This ·c.laim:-to_·,.that· extent ·is cornpensai::,.le. Fr(:d .rlQyC! .. ic,• 

·,,_ responsi_b le for ·any tcmpora. ry '.:.otci.l .dis abi lit~, ·comp\:.-.~-':: i:.1...::,n . 
. and. rnec'ica.l 'treatment due to c::.ainai1t Is (hsc:)}::_nq p;:1~;;·, 

res 1._.11 ting ·fro:m. the exacerbation of .. h::..s prc-exis ting :,"1-,h ~:io1: . 
. The Referee I S order ; 0 " c]ari "'i:->c1 l� the Po·1·-c:. . :i_·- -·. ·",-j lTCC.-< , j • • • / _c.t-w ·---~--- ~1- 'I.:.,!. J..,.1. •.::'• J c;: ....,_ I .. °J c.~ ..... - . ~• ... 

'1 ' • 

. · ORDER 

· Tht:i Referee's ore.er, aatc,d 
_:. _.by the Board,. ~s affirmed· .. 

22, .1C)8U, cl.aci f.:~(j 

Claimant's attorney .is herc!)y gr.,:rntcd u.s o :~c.:.:1::, . .:-!;Ji°;-~~ 

attorney's fee .a ·sum equal_ to $200, paya!)lC by Fred ;-~..:.:ycL-, 
- - . Inc.· and its carriei- .. 

. . \ . . . 
;·•.--:~-~,.ii..-.. �\ .......... ·-····~--:.j;'. "·~··:·:~~-~: .• ..;:-~ .......... i.., 

"."' .. - . ,• , 

' . . . ··! 
·WCB CASE ·NO.··••-.. 79..:,2668 .August l?, 198 a 

i . 
' ,) 

JAMES RHODES;·. CLAIMANT 
·.:Schwabe, Williamson; Wy.att, Moore 
,:,& Roberts, Claimant's'~ftys. 
SA.IF~ Lega·l ·Services, Defense Atty. 

•· . Request· for Review by the SAIF 
• . . ' l\ . ' ' • 

;-..,;-• , ; ._...,.. •• _ _, • • ,.;,.r~~ ft' ,,. .... ;I••• ... ••••• ••• •• •-:•••• ••• • •• ~- ••.,. • • 
,. . . . ! . 

.- This ca!;;°e is .be-fore the Bourd on the SAIF Corpora .:'ion 1 s 
(SAIF 's )' request for -Board. review. of. the Referee's ordc;r 

w}:lich found claimant had proven an·aggravation.claim and 
'repiande·a. it to: ·sAIF. for 'accepiiahce and payment of benefits· 
-from January . 26, 19·79 until closed', awarded clai°mant ai:.:di tional 

\ .. compensation in the· form of a· penalty equal to 15·_ of the 
·•.· -temporary total disability_ compensation due fro.n januc.1-::-y 26, 

;l.97~ to January 7, -~~80, and. awci.rded;c:l.aimant's-atton.-:~y_ a 
fee. · SAI·F contends.- the Referee,:erred in doing .tr-.is. - ·The 
facts• as set forth ·~y the· Referee. are· .cortect. 

' ,, . ' . . .. ~- . . . - . 

ij • • • • 

·· The '.Efoard ~ after· de novo rev"iew .of this ca5e, med::.. fies 
t,he Re,feree' i order·.· Cl~im~nt' s · claim was ini tia 11 y c loseo 
by a Determination Order, dated February 16, 1977 and after 
te~minati6n _of,a Vocational rehabilitation program a s~conJ 
Determination Order, dated June 2 3, 19 7 8, awarded c la ir,:ar. ~ 
additio11al temporary total dis ability compen sc1 t:.0,1. 

Claimant left work ·on January ·26, 1979 b~cause o~ back 
pain. . Claimant Is attorney requested the claim be reopened 
as of-· that date for medical treatment und tem;:::iorary total· 
disability comp~nsation. 

i-----~----·t.... _____ ·•~ .. .: ..... ,..~ 

; ·i 

. 'i -755-
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.pre-existing _ spondy.'losis' condj.tion was - exacerbated , .required
-•. medical, treatiment' and '■'resulbeci’ in'.‘ temporary dxsabi.li i..-.-.
'.This 'claim;-to, .that ■ extent is compensable. I’rc.-d Meyer' is-
‘-.responsible for any temporary total .disabiJ.ity •comfA:.‘;..ation.

, and. medical 'treatment due to claimant's disabling pair,
resulting -from the exacerbation of .his pre-existing :vnnditior.

..-The Referee ' s .order b as clarif iod bv.-the Board,' is affirme c.

ORDER

'The Referee's order, dated I'cbrnary 22, -1980,
by the Board,.is affirmed.-

cia.rr tied

Claimant's attorney is hereby grarited ns a ircnr.'-nable
attorney's fee .a-sum equal, to i?200 , payable by l-’red Meyer,
Inc.' and its carrier.,

August 12, 198WCB CA E NO, 79-2668
JAME RHODE ,' CLAIMJ^T - ' ■ ^
• chwabe, Williamson, Wyatt, Moore
v: , &• Roberts, Claimant's'Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

This case is .before the Board on the  AIF Corporation's
( AIF’s) request for-Board review.of. the Referee's order
which found claimant had proven an'aggravation,claim and
'remanded'it to-  AIF for acceptance and payment of benefits
•from January 26, 1979 until closed', awarded claimant additional
compensation in the ' form of a' penalty equa 1 to 15-_ of the
-temporary total disability, compensation due from January 26,
1979 to January 7, .1980, and. awarded; claimant's-attorr.-cy a
fee. ■  AIF contends- the Refereeerred in doing .this. ••The
facts- as set forth'by the Referee, are .correct.

'The Board, after'de novo review .of this case, modifies
the Referee's order'. Claimant's 'claim was initially closed
by a Determination Order, dated February 16, 1977 and after
termination of ,a-vocational rehabilitation program a .second
Determination Order, dated June 23, 1978, awarded clainianu
additional temporary total disabilicy compensation.

Claimant left work-on January 26,- 1979 because of back
pain. Claimant's attorney requested the claim be -reopened
as of- that date for-, medical treatment and temporary total
disability compensation. ' .' • •
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On Februa ry 9, 1979, the Orthopaedic ConsLitant3 exami~~u 
claimant . The y f elt claimant was not medically stationary 
a nd should be hospitalized, placed in traction, given phy$ical 
the rapy and mu s c le relaxants a r.d then "gradually mobilized''. 

Dr. Howa rd , on Marc h 6, 19 79, reported ciairr.ant was 
un de r hi s ca re and unable "to perform his usual duties or 
activ it i e s". He i ndicated clu.imant' s condit::. ,:., n was no'.:. · 
sta tiona ry and c l a iman t was in need of additional treatment. 

.... ,·:. .. 

The SAIF , o n Mar c h 16, ~977, denied claimctnt's request 
to reopen his c l aim. 

The Board ag r e es with the Re feree that the cviclc r,cc in 
th is case establ ishes t ha t claimant's condition . has worsen.ad 
since his last award or a rrangement of compensation. It 
notes there is s ome ques t ion u.bout claimant .' s credibility. 
Howe ver, i t f ind s the preponderance of the evidence sLpports 
th e Referee ' s f indin g regarding the aggravation issue. 

However, the Board does not concur with the Ref 12 r. .- ·-e' s 
assessment of penalty in this case. The denial issue J by 
the SAIF s tate d i t did not have sufficient evidence th, :. t 
claimant's present condi tion was caused by or was the result 

.of his June 22 , 1976 i n j ury. The Referee found this a ~nial 
was unreasonable a nd asse ssed a penalty on the temporary 
t ota l di sability compensation due from January 26, 1979 to 
the date o f his o rde r, J anuary 7, 1980. Claimant was· paid · 
temporary t otal disability compensation up to tne datE.~ of 
the de ni a l. At the time of the denia:i. was made, the ~ .. \IF 
ha d i n forma tion which l e d it to doubt the valiaity of ~laim­
ant's clai m. The Boar d finds, based on the f acts in this 
r:as e , the denia l was not unreaso nable. Therefo~e, it reverses 
the Referee 's award o f penalties. 

ORDER 

The Referee 's order , dated January 7, 1980, is moJified. 

That porti on of the Re feree's order which q rantcc: _ 
claimant addi tiona l compe nsation equal to 15 % of the Lernporary 
total disabili t y c o mpens a tion due from Janua :.:-y 26, 19-,9 to 
t he date of his order as a penalty is reversed. 

The remainde r of the Refe ree's order is affirmed. 

Claimant ' s a ttorney is hereby granted as a reasonable 
at torney's fee a s um equa l to $250, payable by the ?u~d. 
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On February 9, 1979, the Orthopaedic Consultants examined
claimant. They felt claimant was not medically stationary
and should be hospitalized, placed in traction, given physical
therapy and muscle relaxants and then "gradually mobilized".

Dr. Howard, on March 6, 1979, reported claimant was
under his care and unable "to perform his usual duties or 
activities". He indicated claimant's condition was not
stationary and claimant was in need of additional treatment.

The  AIF, on March 16, 1977, denied claimant's request
to reopen his claim.

The Board agrees with the Referee that the evidcr.ee in
this case establishes that claimant's condition has worsened
since his last award or arrangement of compensation. It 
notes there is some question about claimant's credibility.
However, it finds the preponderance of the evidence supports
the Referee's finding regarding the aggravation issue.

However, the Board does not concur with the Refer-e's
assessment of penalty in this case. The denial issued by
the  AIF stated it did not have sufficient evidence thtit
claimant's present condition was caused by or was the result
of his June 22, 1976 injury. The Referee found this denial
was unreasonable and assessed a penalty on the temporary
total disability compensation due from Jcinuary 26, 1979 to
the date of his order, January 7, 1980. Claimant was paid
temporary total disability compensation up to the date of
the denial. At the time of the denial was made, the i^AIF
had information which led it to doubt the validity of claim­
ant's claim. The Board finds, based on the facts in this
case, the denial was not unreasonable. Therefore, it reverses
the Referee's award of penalties.

ORDER

The Referee's order, dated January 7, 1980, is modified.

That portion of the Referee's order which granted
claimant additional compensation equal to 15% of the Lemporary
total disability compensation due from January 26, 1979 to 
the date of his order as a penalty is reversed.

The remainder of the Referee's order is affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to $250, payable by the Fund.
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!-10. B53 -1214 3 August 12 , 1980 

DONALD ROWD_EN, CLAIMANT 
Grant, Ferguson & Carter, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Own Motion Order 

This case was referred to the Hearings Division LO 

conduct a hearing to determine whether claimar.t's req-1cst 
that his claim for a December 27, 1967 injury , while ~-m­
ployed by Fir Plywood Company, which was insured by i:>ploy­
ers I nsurance of Wausau, should be reopened . Other ~~sues 
were also to ' be decided by the Referee which d id not. concern 
the own motion portion of the claim. After c.1 hearirn: , r:.he 
Referee recommended to the Bourd that claimant's recj•~,st 
that his claim f or the Decernbe ~~ 196 7 in j ury be reOiJe.'1e d 
unde r its own motion j u risdic tion should be d~nied . 

The Board, after thoroughly r e viewing al l the e , ~denc~ 
in this case, concurs wi t h the Re feree 's recommendatL c.r.. 
The Board wo uld affirm ~nd adopt th~ order is ~ ucd by tte 
Referee in this case. A copy of the Referee' s order is 
attached to t hi s orde r a nd there by incorporate d into · ~t . 

ORDE R 

Claimant 's request t hat his clairn for his Decen~ c ~ 27, 
1967 injury be reopened by t he Boa r d under it s cwn rn ~~ ~on 
jurisdiction is denied. 

CLAIM NO. A 450970 

RICHARD TONEY, CLAIMANT 
SAIF, Legal Services, Defense Atty . 
Own Motion Order 

August 12, 1980 

Claimant sustained an in J u r y to his ri g h t eye o n Dec ­
ember · 2, 19 54. This injury required thv.t clai.man t b•2 f it ted 
with a ~rtificial eye. The claim wa s ini t i al:y c l osed b y a 
Feb~uary ·3, 1955 order which granted cla imant compensation 
equal to 100% loss of vi sion i n t h e r ight e ye. Cla i mc::: , it' s 
aggr a vation rights have expired . 

On July 7, 1980, claimant was hospitalized by Dr . Jahr. 
Sonntaq for additional surgery on the right lower eyel.-d. 
Dr. So~ntag diagnosed ectropion of the right lower lid and 
surgical anophthalmos of the rig ht eye . On that same date , 
Dr. Sonntag performed a wedge rese c tion o f the right · ower 
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CLAIM NO. B53-12143 August 12, 1980

DONALD ROWDEN, CLAIMANT
Grant, Ferguson & Carter, Claimant’s Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Own Motion Order

This case was referred to the Hearings Division ro 
conduct a hearing to determine whether claimant's request
that his claim for a December 27, 1967 injury, while em­
ployed by Fir Plywood Company, which was insured by hl’ploy-
ers Insurance of Wausau, should be reopened. Other issues
were also to be decided by the Referee which did not concern
the own motion portion of the claim. After a hearing, 'ihe
Referee recommended to the Board that claimant's rec.p ust
that his claim for the December 1967 injury be reopened
under its own motion jurisdiction should be denied.

The Board, after thoroughly reviewing al'. tnc e/_dence
in this case, concurs with the Referee's recomiT(endat ion.
The Board would affirm and adopt the order issued by the
Referee in this case. A copy of the Referee's order is
attached to this order and thereby incorporated into it.

ORDER
Claimant's request that his claim for his Decemoor 27,

1967 injury be reopened by the Board under its own motion
jurisdiction is denied.

August 12, 1980CLAIM NO. A 450970

RICHARD TONEY, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

Claimant sustained an injury to his right eye on Dec­
ember 2, 1954. This injury required that claimant bo fitted
with a artificial eye. The claim was initially closed by a
February 3, 1955 order which granted claimant compensation
equal to 100% loss of vision in the right eye. Claimant's
aggravation rignts have expired.

On July 7, 1980, claimant was hospitalized by Dr. John
 onntag for additional surgery on the right lower eyel-d.
Dr.  onntag diagnosed ectropion of the right lower lid and
surgical anophthalmos of the right eye. On that same date,
Dr.  onntag performed a wedge resection of the right ower
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• ·.1 

!, --- - • 

i 
•,._J, I 

; _ .. :::,,~.,,1 :/·1 ·r-<.-.:•/-: ... '._ ·:· .-.-·. ,-· 
' :}-~, . ~. ' ... ' .; 

• j .. " _,{ 

, · · . , ' .. :· eyelid. After this '',slirg~r-y, clai~an\:.':{-~d:{c~t~d · th·a:t :· htc: ·wc.1s. 
. . . -able to work· as of· July, ·28 ,· :19 80 ,- , how·cver ~ ·:·he was .no-::. L"!-.11-' - -' 

i-~ --·--r 
i 
f - • 

--i, 

'., 

. i• 
; 

. ·. -._·, 'ployed at that point.· _Dr.". ·Sonntag ·.indicated· 'that he~ ;_·2 ~eAscc...: 
. ;,-,.c.· .. , claimant to work· as- of July 25, .1980. '·.· ... 
~ '':_·:·· <·i·. ',, . ·, "'' . '.:· . ' , t • ' ; •• • ': ·~·;:. 

.· ,_. On,.August 1, i~:i-'80; the SAIF·Corpuration advis~d tr.c 
-'. '.',._ 'Board· of· these facts and in.dic<1ted· it wo'uld not: oppose, an 

· ._-. /;. , Own Motion Order reo.pening this. clair:1 :or.' the rC:_cent, s ~:r:... . 
: · ·,_.;" gery. It felt the claimant. was ·en t.it led' to ·tcrnp6rar:F- t.ot',.q, 

, disability.compensation from July 7 to, July 25, ,19 80. und . / •' 
that_ claimant's condition was· again statJonary. · ,. .. · 

~ : ' 
' '' The .Board, after review~ng _the· ~~idence .in ,:thi~: ~,3.se / .' .. :. · · 

~-, .. ·agrees with the SAIF- "corporation. The Board finds. ~hat 
claimant is entitled to.additional temporary t:o_ta.1 ·aisa_- ,. 
bility comper:sati.c:m for· J.he' period from• July· 7, :19·so_ tn.ro~gh 

., : _:i:uly 2 5, 19 8 0: as well· as· being entitled;· to have t~e :mcdi cal<\ : 
treatment he received from Dr. so.nntag to be covered by the . '-:·- _ 
SAIF Corporation. ., · -· · • -~ 

ORDER 

Claimant is hereby·granted an additional· award of 
, temporary. total disability compensation-' for ·the per_iod 
:~ram Jul~ 7, 198Q throu~h July 25, li80. 

,1 ;1,•' 

• -••• • - I- ~•. 

1·,, 

.CLAIM NO. ,65-60162 · 
' .. 

.. August 1·2 ,··:19.~o ·· 
• '•i ,,_, 

: .·: ,. ANNA ZIEGLER, CLAIMANT 

~- ·. ' •. ' 

·.,. :.: ./ . -~,, 

' .--., -

1·· • . . :_:··: Malagon & Yates, Claimant1·s Attys.. . . 
.) .., ;·\ .. Velure, Heysell & Pocock, Employer 1·s-.Attys.· 

- ~-\\·,! awn' Motion Order I • • ' .: ;.· • . .''. ,· 
!- ..... _ ... ::c;. ,:c. ;· .,.. 

. ' . . . . 'j . : 

! ' ,, 

On June 27., 1980, claimant, by a·na ;throu~:;~!'h~:;·_,_-:i'.'~_ .. :o;l.-:,_:: -·;, 
• -· •1 :< pey, requested the Board -ex·ercise i.ts own· m'otion··:jui7-~s.J.ic-;. · ... -,: 

''•'. t-ion and· reopen her claim. for her September' .16·; . .'· 196 T. \~. --ick ?'. · :: . ·. 
, • ·1 , -·\injury. . Claimant requested a "fact· r'ii-iding hea·r,irig- · . _., ,, · " : · 

: ·_ ·:·-.determine the level"· qf her disability·. Claintaf!t' s --.... _ _:ra~---· 
·: ::,,vation. rights have expired. _. · · · .. , ., 

••;- : . -· 
.,.:._.:.';· 'In ~Tune 19$0-, Dr:· '~e:rt reported:_;clai~ant_-'.s back .-~·on-;>::-

• • i 

·. /· .,; di tion h,1d deteriorated above a::-id below the s ~ LG ·,of :_.h(• · 
~:. ~-'fusiori. He felt, claimant was 100%. disabled. .. ...... •. ·: ' · · · · · 

·",.:-.),; .•. . ,. . : .. ,, ...... ··:·~· >: .. .-· .• .. ~· 
I .~t. • • • -.~~1- ·• ."'( • ,1 •• , . .:.["·• 

•.:. '·.' . On Juty. 31, _ 19 80 ~ the carr-ier ·. i_'r:--ic'ate~ ·:~·e::-~. •W~'.:; · ·.;·\ 

... ·· ·.insufficient-· evidence _·to make a· determination :.o~ :~ha·(. its_·_..-..:_:-. : 
;.: .•.:,::-:.·po:-.d:tion · was ··tn · rega_rd .. to ··claimant's ·•r-~quest. · ··,·. · :. . ?·: : .. -· '.· · 
~ :. • ;-; ~-' ' • • .. '. ; '. -. • • . ••·• .... ' • ... • + . : • '~ 

':'- ... _ . 
•• ! . 

.:... 7 5 8,-
' •" ...... ,.,~ 

'-,._. -

"■ -M

eyelid. After this''siirger-y, clairhan't;;'indicated "that' he 'was
able to work as of- July <-28 -’19 80 however'/he was .not e.Ti-,
■ployed at that point.' .Dr.  onntag' indicated' that he^ re leased
claimant to work' a's'- of July 25, .1980. ■ 1

On August 1, i960,- the  AIF Cprporation advised the
.‘Board-of these facts, and indica-ted it would not: oppose-, an.

•.;,.,‘Qwn Motion Order reopening this claim- -for-the' repent-ysur-
-y gery. • It felt the claimant was -entitled’to 'temporary . tot'al= '

' > disability . compensation from July -7 to- July 25 , ,19 80 . and .
that claimant's condition was' again stationary. • f-'

The .Board, after reviewing the'.evidence in ..this ■ case
agrees with the  AIF- Corporation. The. Board finds-that

, ! claimant is entitled to .additional temporary to-tal 'disa-. d,' •
• bility compensation for' the 'period from-July 719 80. .tnr.ough'

V,; July 25, 1980: as well' as‘ being entitled;-to have the :medicai'0..
. treatment he received from Dr.  onntag -to be covered by the
 AIF Corporation. , ■ • ' .

m

' ; : ORDER V ; ^ ^ ■
. - ‘ ■ Claimant is hereby granted an additional' award of
• femporary- total disability compensation-for 'the period
Ffrom July 7, 1 80 through July:25, 1 80.

< .-r

CLAIM NO. .65-60162 August 12, ,1 80
■ Amh ZIEGLER, CLAIMANT . .

; Malagon & Yates, Claimant's Attys..
, "Velure, Heysell & Pocock, Employer''s-.Attys.
i Own Motion Order

■ On June 27,, 1980, claimant, by and ^through iher-'
I .ney ,. requested the Board -exercise its own mbtioh-:;,jur-
tion and reopen her claim'for her  eptember -lO'i-' 1967'

• injury. Claimant requested a "fact finding heahihg-’
•determine the level"‘of her disability. Clainiant's ^
„vation. rights have expired. , • r /.''

i,dic-y
- ick d''

rra.-. •

j

• ^

■ ■i 'In June 1980, Dr. Bert reported..claimant; s back .-.'ton-;-'.
y dition hc'id deteriorated above and below the s: ue of v.ho
•■’fusion. He felt- claimant was 100% disabled. .- :

- On July , 31, 1980, the carrier •ih''_ic'ated fhere.-was
■ insufficient evidence to make a determination of.-what-
.'position-was -in regard to claimant' s -r-aquest.
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' he Boa r d, a f te r r evi e wing the L1 ;:o rma t io r. i.1 t .1 :: _; 
case , f i :1ds it would b e in the best interest o f .::.11 ~.-., : 
par t ies i _f this · case· were remanded to the Hearinc, :: D:.. ': :..sio ... 
The Referee shal 1 · decide if clai:na n t' s .:ondi tio.-, h<1s ,.J c,r­
sened s ince the last a ward or arrange ment of ~ar ~ e ~saL ~on i ~ 

this case and if it has, determine if ciaiman~'$ curr2 nt 
condi tion is related to claimant's ori ginal injury. "n-,2 
Refe ree shall forward his recommendatic,n in t:1is cas ,:: , alon 0 
with o ther e vidence introduced at the hearing and a :.:.-ar,scr· ip t 
of the proceedings to the Board. 

IT IS SO ORDERED, 

CLAIM NO. C 392277 

SUSAN L. AULT, CLAIMANT 

August 14, 1980 

Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

Claimant, by and through her attorney, on August 7, 
1980, requested the Board exercise its own motion authority 
and reopen her claim for a 1972 injury. The claimant requests 
the Board review its own Motion Order, dated March 17, 1980 
in the light of additional medical evidence and reconsider 
its prior action. 

Claimant contends that the three additional medical 
r eport s she submitted support her request. The medical 
repor t s incidate: 

(1 ) I n July 1979, Dr. Golden hospitalized claimant fo r 
back pain and "right lower extremity radiation". The right 
leg pain had begun approximately one week prior to her 
hospital i zation. 

(2 ) Dr. Becker, on October 12, 1979, reported an EMG 
re veale d ·i n creased motor unit polypphasici ty. . He felt this 
" l i kel y repre sents ·a subacute radiculopathy on the right 
side but cannot be sta.ted with diagnostic certainty". 

(3) Dr. Golden, on the same date, opined 
symptoms were the result of her 1972 injury. 
symptoms had been aggravated ahd sustained by 
"chronic obesity" . . 

759-

claimant's 
He felt the 
claimant's 

The Board, after reviewing the inCormation in tni
case, finds it would be in the best interest of ail
parties if this case were remanded to the Hearinc.- D_\'^sio**.
The Referee shall decide if claimant's condition has wor­
sened since the last award or arrangement of coxn.pensaL.on in
this case and if it has, determine if claimant's current
condition is related to claimant's original injury. The
Referee shall forward his recommendation in this cas:. , along
with other evidence introduced at the hearing and a transcript
of the proceedings to the Board.

IT I  O ORDERED.

August 14, 1980CLAIM NO. C 392277

 U AN L. AULT, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty
Own Motion Order

Claimant, by and through her attorney, on August 7,
1980, requested the Board exercise its own motion authority
and reopen her claim for a 1972 injury. The claimant requests
the Board review its Own Motion Order, dated March 17, 1980
in the light of additional medical evidence and reconsider
its prior action.

Claimant contends that the three additional medical
reports she submitted support her request. The medical
reports incidate:

(1) In July 1979, Dr. Golden hospitalized claimant for
back pain and "right lower extremity radiation". The right
leg pain had begun approximately one week prior to her
hospitalization.

(2) Dr. Becker, on October 12, 1979, reported an EMG
revealed increased motor unit polypphasicity. He felt this
"likely represents a subacute radiculopathy on the right
side but cannot be stated with diagnostic certainty".

(3) Dr. Golden, on the same date, opined claimant's
symptoms were the result of her 1972 injury. He felt the
symptoms had been aggravated and sustained by claimant's
"chronic obesity".
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, I . . ,-:_:. ~. 
•• - r . · · · -, • , · • • l . - ·.:...,_'; .. . 

,'" - : ; ,• 
"I•• 

~ -- . " 

. The Board, after :c~yiewing .. ai + "the ~edi'~a1<~vj,\ie'~c~: .of 
! . record does not find . the: evide·nce warrants a reopening. of, 

• ~ . \. . t : < ' 

1 • • · ., this claim. Claimant's· request that the Board reopen her_ , . 
. T . ' . ·. August 30, 19 7 2 claim under .its. own motiop . authority (ORS_: 
·· ~- '• · 656. 2 78) is at thiS tiine denied. ·· 

IT IS SO ORDERED. 

•. . WCB CASE NO. 79-2932 Augsut ·14, 1980 

RANDY V. CRAIG, CLAIMANT 
' 

_I ;- . Davi.'d R. Vandenberg,· Claimant's Atty.· ·_ 
SAIF, Legal Services, Defense Atty. 
Request for Review by.the SAIF­

. -..: 

Cross-app~al by Claimant 
.. •'' .. : 

~-----.----,. ----·· ~-· .. 

,. 
~- . 

,. ' ,, 

' 

This case ii before the.Boaid on the SAIF C6rporation}~ 
(SAIF 's) .request for Board review of the Refe'ree.' s .order 

. which ordered it to accept ~laimant' s aggravation claim, 
;finding no new injury, and ordered it_ to piovide claimant 
b~9efits to which he was entitled by ·1aw, awarded claimant 
additional compensatio:r. equal to 22.5° ·for 15% loss of the. 

,=.: left leg, and awarded. cl~iman t • s attorney a fee .for o'vercoming . 
the denial and out of the additi'onalcompensation. The SAIF 

:.··contends claimant suffered a subsequent intervenin_g injury. 
t • ' • 

,' 
The facts as set forth by the Referee in hi~ order are 

correct. 

The Board,, after de novo review· -of this case,, reverses 
.,, . .-the Referee' s order. '· 

· ,:. · · . Based on the ev:i.dence in this case, the · Board . finds .the 
' .. : J·i;inuary 25, ·1979 inju."ry contributed independently to claimant's 

!•·-' . . ,·, · 'disability and superc;:eded the· first-a~cepted injury of March 
> . ;.197·9~ The January 1979 injury was riot related t'o c~aimant's 
.~ -• I ·-~ • • 

.. ·• ·work activities. Dr. Holland opined this incident led to 
•,· ., , the f_inal tearing of the anterior cruciate -ligament. Pre::-: 

: '. viously, this ligament· had been found to• be "slack". After:· 
. · the· January 1979 injury, Dr. Holland felt it was torn .. The 

:,: ;," ;,Board~ finds the January 25, 1979 injury was a "hew injury'.' - . ,. 
•• <:·.under the last injurious expos:ure rule. Therefore·, the :·~- · 

.- . ·,. :· Board reverses the Referee I s ordering claimant's· aggravation · 
·, claim accepted. Based on this· finding, the Board:,ialso doe.s 

not find claimant h~s suffer~d a loss of function of his · ~ 
knee as found by the Referee~ 'l'he Board finds th~· Determin·a.:. ·, 
tion Order correctly compensated claimant for his •loss of·· 

:: f.unction of his knee. Therefore,· the Board ,reverses the . 
. .. Referee's order in its entirety. 

-760-
•••"I l w• • 

. ,. ,, 

.. 

• .

. \ • .t;

• -The Board, after reviewing all the medical'evidence .of
record does not find the evidence warrants a reopening of,
this claim. Claimant's' request that the Board reopen her :
August 30, 1972 claim under its own motion authority (OR .,
656.278) is at this time denied.

%

IT I  O ORDERED.

WCB CA E NO, 79-2932 Augsut 14, 1980

RANDY V. CRAIG, CLAIMANT
David R. Vandenberg, Claimant's Atty
SAIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF- •
Cross-appeal by Claimant

This case is before the. Board on the  AIF Corporation' s
( AIF's) .request for Board review of the Referee.'s .order
which ordered it to accept claimant's aggravation claim,
.'finding no new injury, and ordered it, to provide claimant
benefits to which he was entitled by law, awarded claimant
additional compensation equal to 22.5° for 15% loss of the.

.'left leg, and, awarded, claimant's attorney a fee for o'vercoming
the denial and out of the additional compensation. The  AIF
■contends claimant suffered a subsequent intervening injury.

The facts as set forth by the Referee in his order are
correct. .

The Board,, after de novo review'-of this case ,> reverses
•the Referee's order. ,•

- Based on the evidence in this case, the Board .finds .the •
January 25, '1979 injury contributed independently•to claimant's
disability and superceded the' first-accepted injury of March
1978. The January 1979 injury was not related to claimant's
work activities. Dr. Holland opined this incident led to
,the final tearing of the anterior cruciate ligament. Pre^
\aously, this ligamenthad been found to be "slack". After; . .
the' January 1979 injury, Dr. Holland felt it was torn. .The
Board^ finds the January 25, 1979 injury was a " hew in j ury" . ,.•
■under the last injurious expos.ure rule. Therefore, the ;i.
Board reverses the Referee's ordering, claimant's' aggravation
.claim accepted. Based on this’ finding, the Board 'also does
not find claimant has suffered a loss of function of his ' ’ .
knee as found by the Referee. The Board finds the Determina-
tion Order correctly compensated claimant for his loss of
function of his knee. Therefore, the Board\reverses the •
Referee's order in i'bs entirety.
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· ORDER 

... 
1.: ; .·, .. , 

' ~·./_ / . 

•• ~ '. • ~ > •• • •• 

... . . ' 
.• ' .. 

The· Referee I s ,ord'er, dated February 2 8, 19 80., is re~ersed 
in its E;nti.rety. · . : 

,, The Determination Order, dated , J anua_ry 29, 19 79, is 
r~stored ~nd affirm~d. 

'~ . . 

The SAIF .Corpo'rati"on I s denia i, , da te<:1 FGbruary 2 2; 19 79 , 
'fs restored ilnd affir.med. 

\ ; ... 

_GB. 6 61 2 6. . ; . -'August 14, 1980 ·i 
' (\ ~ . '. . 

; BARBARA' J .. : FOSS, CLAIMANT .. ·' : . 
. John·M. Parkhurst, .ci~irnant's 
SAIF, 'Legal ~ervices~ D~fense 
Own~otion Order· 

"-~---· •-• .• .;.... ,~_'._T--~•••- • •- ~•r• .. r .. ,• •~ ,_,.... 4~••••~ 
. : ~ 

Atty. 
AttY'. · \', 

On April 28, 1980, ciaimant requested the Board recon­
sider its own Motion·oeterrninati6n and qrant claimant addi­
~ional _temporary total disability.· In june 1980, claimant's 
~tforney adv{sed t~e Board that claim~n~ had ~gain been 
hospitalized· with-recurrent severe back pain which-radiated 
into her right· leg as well as pain in her neck, right· 
shoulder and arm. . ... · 

On May 22·, 19 80, ·Dr; B·~rke ley ad.ti's ed. the :SAIF Corpor­
ation tl)at· claimant had b.een t1ospi tali zed on May 9 ~- 19 80· 
with recurrent sev·ere low., back pain which radi2ited tci h~r 
right leg as we 11 as- pain in · the neck, ·right shoulder arid 
arm which-was-of two weeks duration. He reported that ~n 
additional myetograrri ·was performed which revealed minima 1 
changes in the lumbosacral region, but did not reveal any 
evidence of recurrent disc or nerve· root entrapment. A· 
cervical myelogram had also been performed which revealed 
there was some swelling in the nerve roots at CS-6 bilater~ 
ally. Dr. ·Berkeley did not feel that .this condition re-

. quired any surgical intervent.ion at that time. 

The Orthopaedic Consultants, on 'July 9, 1980., reported 
that the~ had.examined ~lairnant in- January 1980 and again ~n_. 
July 1, 1980. They felt there was· no increase· in :clairnan-t'.s .. .-

. ·• disability beyond that· which he· had been _pre.vi·ously granted·: 
The only ditf·erence they. found with regard -to symptomat'ology" 
were co~plaints of pain·_.in the neck· ·and _right upper: extreroi.ty 
which· .claimant advised ·them began - in 'April. 1980. · They .·: _ 

· · report€d this ··s.yrriptoffiatOlogy _·had· not ·been previouSly· do.cu-
. . . merited .and· therefore-~was·· not· consider.ea to be related in any 

. way to claimant'.s '.injµry. of '1964. rt was ,their. op~nion t_hat· 
·, · the symptoms with regard ·:to• her low back and right leg 9-id 

not ·appear to···be ··any .. different than they were .before ... ·They 
felt there w·as no··justification for .reopening .her· claim. 

·c.· - . ·-·.. · .. __ .. - - . .- -761- ·•-; .:.· . . ' - . ·• .... , 

. ,.} . ' 
• ~ • •. I . ,... .- : . 

.~ .. ·-

1-... 
-

m
ORDER-

^ The' Referee.'s ,order / dated February 28, 19 80,, is reversed
in its- entirety. '•• • ■.

.. The; Determination Order, dated .January '29 , 19 79, is
restored '.and affirmed. , t

. _ The  AIF .Corporation's denial, .dated February '22; 1979,
,'is restored- and affirmed. • , ■ • •

m

m

. ■ : CLAIM'NO. GB- 66126: 'August 14 , 1980 '■{

; BARBARA' J. 'FO  , CLAII^NT , ' 7 . /
John'M. Parkhurst,.Claimant's Atty.
 AIF, ' Legal  ervices, Defense Atty. ■,
Own Motion Order'

■ On April 28, 1980, claimant requested the Board recon-
sider its Own Motion Determination and’ grant claimant addi-

‘tional temporary total disability. - In June 1980, claimant's
attorney.advised the Board that claimant had again been
hospitalized' with-recurrent severe back pain which - radiated
into her right' leg as well as pain in her neck, right",
shoulder and . arm. .1' , ;

On May 22‘, 1980, Dr: Berkeley advised the : AIF Corpor-
ation that- claimant had-been hospitalized on May 9 , 1980-
with recurrent severe low., back pain which radiated to her
right leg as well as- pain in 'the heck, right shoulder arid
arm which was'of two weeks duration. He reported that an
additional myelogram was performed which revealed minimal
changes in the lumbosacral region, but did not reveal any
evidence of recurrent disc or nerve root entrapment. A ' .
cervical myelogram had also been performed which revealed
there- was some swelling in the nerve roots at C5-6•bilater­
ally. Dr. Berkeley did not feel that.this condition re­
quired any surgical intervention at that time.

The . Orthopaedic Consultants, on 'July 9, 1980-, reported
that they had examined claimant in- January 1980 and again on.
July 1, 1980. They felt there was no increase" in-claiman't'.s..
disability beyond that'which he had been previously granted;
The only difference they, found with regard to symptomatology
were complaints of pain .in the neck and right upper.'extremity
which'.claimant advised them began in April- 19 80. They .
reported this symptomatology had not been previously docu­
mented .and th'erefbre-was not considered to be related in any
way to claimant'.s '.injury, of '1964. It was -their, opinion that
the symptoms with regard :to•her low back and right leg did
not appear to'be-any ..different than they were before. ' .They
felt there was no 'justification for .reopening .her claim.
r. • ' -761- ' * - - - ;
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~ ~• • • I 
. . · 

;, . .. ... ,. --~- ' ' ... ' - ·. 
• l • 7 ~ ' ·.. •• •• 

I • • • ' < { • ;, '• • ~• 

· /' •,) ::: {. '. . The SAIF Corporat"i-,:,~-; .:pn · August·.· 5; 19 80, advised .the • :-_, 
, : . i'?:·· .. Board that it would opp·ose· ·an Own Motion· Order reopening ... 

::,, · ·. -; "~•-,:· this• claim. They ind.1 cated' there was no ··evidence of anv · 
- ; ·: / :'.}!'material worsening of :cl_aimant 1,s condition· for which 'it'.was·· 

'' .. 

· · :. ,;_ ; .. responsible. 
r· .. •, . .-l.... . 
:·. , ;,!.,. The Board, after rev1ewing. all the medical reports 
;-:- ·•.·. ·submitted to it, finds· that t·he evidence i,s not suffi·cient .. 
r,::.·', 1·.,;~ ;.wa_rrant a reopening of this· Glaim at this ··ti~e: or 'to . 
)··· 1., · justify the• relief that claimant ·seeks. Therefore;· claim-
/ >.·,::ant •'s request is denied. 
I • 

:··\· .·.>,::.· :J:T· IS SO ORDERED. 
i i; ... • ·•:. • ·r : 

! .. [. "'._. '. ., ' ! . 
. - ',: i 

ii .. ;. :i.~, 1
L~ 

t •' . f 

I . 
i' · r 

. •' 

i :~ '/•i• 
WCB CASE NO. 79-2769 August 14, 1980 

! .. :-• · 1PEARL M •. GOULET, CLAIMANT 
. . .. !: ··: . •Ga1t6n, Popick & Sco;tt, Claimant's Attys . 
.• ; t.~.:•;: ;'}rci6ze, Kerr, . Peterson, · Marshall 

.. : '• i i !. J'. ,,. ! . .• ~ • • 

· · · · ::'.-";:.,:·&·Shenker, Employer's Attys. 
( , .. : .· .. ::.i:;-:1~-~q~est for Re'?'iew by Claimant 

.!._ ...... ! 1': i. •.' .1;,•: ,}~~-··-- ; ·; ··•---i ·: .... -- ·--- . ····--···· :- . . . ~ ·. .. . --· ... 

·;,r r.·:r:·· ··,;.'<;-' This case is before the Board on claimant Is reqt:.est for 
, .. • ,!/.::;fi.'.;B,oar.4 review of the Referee's ortler which affirmed two 
i. :_ :-j.:'t~'.'.\t,~terinin?t.~on 6rde~s which had ·granted cl,aimant a total·. ·.: ... • 
, - :'\_··· .. :·:.award of compensation equal to 32 ° for 10 % unscheduled 
·:.. . [:·,.~ }.·.~Usability for her mid and low back injury. Clairni:lnt; contends 
':· •. :.f:\ \'.);~~s:. award does not correctly reflect her loss of wag-e 
'/ · (~:··i .. ·_•·_earning capacity due to this injury. The Board finds the 

(, ;;,_ ·~acts as· _set forth in the. Referee's order are correct. 

' ... 

··' ({:.·._. ,;\ The Board, a.fter de novo review of this. case, ·modifies . 
L : the Referee's order. 'fhe evidence does not establish claim· 
1, > .,ant Is psychological· problems are related to her injury •.. Di_~ 
[ :•,. · ,::-i?a~ . .'nter indicated that. although psychological ·factors play_.· a 
:·. > :_pro~nent_ role in claimant's level of disability, they were·. 
;:,:!•:;·:.-.,:,_'~primartly of• longstanding, :.and are not related specificallyl' 
; ,;·:: ·.;::to ,her inj·ury. · . · -. · . . · · . 
: ~ •• :· •• • � ' 

''·-:·· ·'\t .: · Since he·r August 9, 1977 injury, claimant has undergone· 
r ··.\·:an EMG, a rriyelogram, two-level . discogra·m and a facet rhi zotomy 
1 

... '., at the L4-5 and LS-Sl levels on the lefL Because of her 
• .'dontinuing complain ts of pain, she also has gone through the 

, _ .. Pain Clinic program. 
; II_';,' '•.-,•' 

i . Dr. Snodgrass rated the impairment 1 6f claimant's low 
.,__ · back as minimal. ·He rated· the impairment of claimant's 

1 ), ~r'-lumbodorsal area as ·mildly moderate. 
' , • I • • ! .. -~~-•~-~---•---, •• ' I 

~ ·• • ,.,. •r -i'h• ... 

-762-
';'I·,: 

·•. ·:r 

. V . The  AIF Corporation^ 'on' August 5, 1980, advised .the
. Board that it would oppose an Own Motion Order reopening

“ :-r this; claim. They indicated'there was no evidence of any
-.. •' material worsening of :claimant'.s condition- for which'if

..responsible. ’
was

. The Board, after reviewing all the medical reports

.submitted to it, finds that the evidence is not sufficient-
■ •-to iwarrant a reopening of thi ' claim at this time; or to
'■ justify the relief that claimant seeks. Therefore, claim-
;,’ant's request is denied.

.' It' IT I  O ORDERED; ‘

.... .. . .1, i

WCB CA E NO 79-2769 August 14, 1980

• •■PEARL M.. GOULET, CLAIMANT
Galton, Popick &  co.tt, Claimant’s Attys.

_,i';;Tpoze, Kerr, Peterson, ' Marshall
  henker, Employer's Attys.

;>;Request for Review by Claimant

“ ; I,

•I ’

?. i

This case is before the Board on claimant's request for
■Board review of the Referee's ortier which affirmed two
‘Determination Orders which had granted claimant a total',
Jaward of compensation equal to 32® for 10% unscheduled

|y./^‘-disability for her mid and low back injury. Claimant contends
|.\!;;!^^-this! award does not correctly reflect her loss of wage

'.'earning capacity due to this injury. The Board.finds the
I',. 1;.'fact^ a ' set forth in the • Referee' s order are correct.

The Board, a.fter de novo review of this, case, modifies
!■ ;, the Referee.'s order. The evidence does not establish claim-

^ i.ant's psychological problems are related to her injury.- Dr.
P', yPai'nter indicated that although psychological factors play, a
;; ‘ : prbmnent role in claimant's level of disability, they were
>r;:"primarily of' longstanding, ;and are not related specifically"
P;’;''‘;:;t6 ,h'er injury.
''P';- • '  ince her August 9, 1977 injury, claimant has undergone-
; ’ Vhan EMG, a myelogram, two-level discogram and a facet rhizotomy
' ■..'.at the L4-5 and L5- 1 levels on the left-. Because of her
; .continuing complaints of pain, she also has gone through the
- . - Pain Clinic program.
* * I ‘ . .' \ Dr.  nodgrass rated the impairment'of' claimant's low
i..’ back as minimal. -He rated the impairment of claimant's
; h-'-lumbodbrsal area as mildly moderate.

%
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·:,:,:{:: ·_.. ., ::': ·?··:i :: ·· ., :, \!:: L :: , •· :::\i(:s.·.: ·,·:\_i'.()t!f \ \ ~ ::· :':.:': ,_: _··:, .. :)<it?}i ·.·::· · 
0. ' /· ... ,;,;: ';·.,f.,, ·.-.. Drs. :·_Marble a·ndJiospE.<hav~·· comq1~r;i:ted, :«?Jl'• ylaim~ri,t I s·:~~\:1cJ{.;,:,.-;- .. 

·,1•;:>' o'f. motiva tion·'..botK, for· . rehab i li-ta ti'o·rr: •ar1cl r.e t'urn ·to·: work:::,;·.:: :",.r: 1•• ;~ 

, , .. Dr.. ·r-ia.'rble·:felt· claimant .cou1a:·p~i'form.ian ·occtipation riot~ . .-: .. :·: ... ,.·.·.· 
\:/ ,requ~r~ng lift~rig ·ov~~·- t~n·:: to. fJ;;(~.ee~:·_.·po_un¢1~.> r1:p~~i tivE:"~--- : .. : ... · 

·bending. beyond -·Jo 0 ., ·pushing.: and :pu+l~·rg·~over:·.30· .JP 4 0 ·pounds; 
". . (i.·_ and which- would' _allow··c:laimant,•to)np,ve··:aJj_out. fre·queDtly •. _, 'He 

· ... : , · ;//: tited her .. _q.i"s:ab;i. li ty_;·•as ·:~i1d>:,tq.'··~i:l9·~y .. _ .. ,rn6.d~~at.~ ~ ::'.<•.·,.;'· , ·;: _.-· 
~·.:-:, ·;.;::;./~ . .-::':-'-:: :·:,· '.·:·'..:\_;//:·.~·;T/:/:i:-·:/: ,/·.-· -;\ -'.( ·.-~:L:.:::"\{-i.:.:r" ; .· · .. >( ·. ··: ·-'. :- ·-/\: · . ·. 
'f. '' .:(.·;·',;•• . .. _Cla'imant.-is··. 55.years:.-ola sinq "h'as.-.)i:;pigh sch0<:;>'l edu_c,:ati<;m. 

•::·, .' .. ~-:::•" Hei: pri.or ,work_ .. experience(·has be\in'; a. 9 ··'a',:barterider·,. wai'tre·ss·;"" 
,'.. , .. · .:· ;.::.:· ~nd .. ~s •, ari ''.assembly "worke'i:-:- with :Boe·111g: ;.-'Cla:i,mant. -})as an\;1: . ·'. ·· 
•.:: ... :f;-. ;1''.Y~·aver~g~ to h~gh average _intellig.eric·~-~:: ;Based ori· the .evige~C(;!, . · .. ,. · · 
' ..... ·~-- • • • • • . • • • • .,.. • • • • • • . • • • -· • •• w 

: •·i .. '·'.,•::. in this .. 'case·,<the.:Board finds claimant -has .. sustained a ,;;; · . • · · . 
'/~··:· .. ···.:\:i,\·:.larger :lo~s of -wage ~earriirig ·c.::paci ty~: th;an :tha't ·. for·.whi ct_ij •she:· · ·· 

;.\·.: •. _'·-'_t,;:-_._ J\~s -~e~ri ·_9ornpensated:::' :·.Theref_o~E;,'. tn~_:B_oa~.¢1. gr,ants·clai¥ant' . 
: .':· -~ .:·~·J:·. ,,iiri ·: awar'd of··~compehsation equal~ to : 96-~: for. :30 %-. ·unschedul~d 
·:~ · ::._. ::•:\~-- -.disabil'i ~y· for :back -~njury, _in lieu ·of ·:al°l··_P·revious. ·awar-ds · · · ··:, ' . ' 

. .-i.·;.<.,of•uriscli.eduled .disabili:ty_-'for this .fnj,ury... ..: -,:· i\·. _ _. 

:}):_::.:(f if~f?:/\}t':,\Y):/:,. · , . , .... / ":':· .. . :< . ; \\. \,:: . 
. : ,·:··:.1.::·~·-· ... :i : . .. The ,.Rei'feree' s "order, dated·.'October· 15, •· 19 79.,. ·is .modi·fied·. 
'·: ·• l_:;'.f: ~/.::._ .. · .. :;'.;:·.: ''.•-?.·· ·•':: -' :·: .·.'..' , : . . ·.- _,-.~:: :· ... ~- .. · .· ·. ·=-··.· .. • .. / ~--·~_-.· 

• _', '1' ,;,: .• : :·i, .,;_' .' Claimant•=Is ... hereby granted· cornpensat;i.011 .equal.'. to 9.6~0 .:, . • . _. 
j • " - ' ' ' • • -l • • ... • • • • • • • • • • • • • • ~ • ; • • • • 

., .:.:;·:for •30'%/un·scheduled;disability for her:back ·inJury ... 'Thi·s ·.1.s.· _1 

. > ·,.' · 11':-;: ·.·:in l:L'e\:i<b:f::-arf::·,pr·evious .. -·~waids o':f. · unscheduled -disabili ty\'for. ·• 
0 . . r.t: t'·h· . . {·•:,• .. · :·;:::_ .. ·.·.:• .. ·: · . ..,· ·. . '::,-:·_. .• _·; ·~::• . 

. , ";•:: ,, 1S. inJ,µ_ry . .. , .' . . · : . ·. . . .. ., j, ... 

. :..,lj ... ,= • .,j.:- ·:·:.~.:·1 ', .,;• :·•;.'. ~-,,•;•~\ ... ~,.·;,~ ·•·./.·•, 1 ~~- ' .. ·•. _l ·•· .· ·,. .'. . . ·.;. ,.-~1>~:j~-1 ,: .... ·,.·•. -
, ··, ·:) .- ~-:~. . · ·c1af:rnant.1: S-· at t6rney .is:, hereby gi;-an:ted .~omp~n.sa t.ion;~ .!•; · ·: 1 ... 

.. '.:" ,:;·~;-: ·:egual.'.to,~·2s% -of ·the··.'incr~ased compensation' ."gr~nted··by·· ~~t·s .. ,::: :: 1• 
::,.:;:-.·. qrde;r';·; payabl'e~.o~t·.of ··safd ·~ompensatiori as pa;i.d, riot. tc?,":t:: -~ 
· •"<·,• ' · a s3·0·00· -··. ·. · · , · · · · · · _.,.• · ·· ·· ·· · • .;;:~--. · .: , •. . .excee , • . . . . .. . . . . . . . • . , . . ,. . . .. . . ... . . ~ .;i·~. .. ,:;; t. ,• ' . ' ' . ·• ; • • ' • .: •. • • •• f • • . •• • . •1 • .. • • • ·• \ • ,, ! • • l ·l :'l.~. . . .. . .L .. 

J· ·:· •••• 

·' 
. . · .. ' ... :_;.-. , .. ·, .. ~·:.•· .. 

•~•.• I I 

. : ' i ·. : . i ~::. ·: : •• 

~•, . ; :. • •t; I ~ .. ,\'. :: ..... ~t•.( ;", \!•, 

(;~·-'!',:~~-: .. ~ ..... :',•t•.·: .. · .".·.~. 

;' .. ,.. . ',_ ... : '-r ........ ,< .. CLAIM. No;·: ·-'c 20.763'4 · August, ,14 ,. 1980 .. , ... . 
~ ,:•~., :..•i I , ·;1,,,, ,, 1

, ••• · • \ ·.f.~ '. •·: 
1
· ,.• • 4~t• ,. • -~ • :·~. 

' - . "· . . : } . ', .·•,. :- -.: . 
l,•.·"·" t,LWRENCEt,·E~ .-·HENDERSON, -:'CLAIMANT ~ .. -.:.,.:.1~ ;•,1···' ··;.~--~~ 

' . ,}. 

. .. 

, 1;< W~D.· Bates_, . ·Jr .. , Claimant •:s .,Atty.:. .;: .·. '. . ·,:. ..i:_, 

, !',;_,_.- _SAIF ,- Legal Services; Defense Atty~::!'_··<: ·. ·· - ·.,·: ,.. , . 
. ~~'': .'Own Motion Order ' .. ·. . ,,•. ".. ,, . . . ,, C ;:,: " •• ,., .. ,•. 

'• <,•·:\~:::.~•,,</":'_:/ ... ,:._~:•Mo:•:,,,:_._::,,: .. :,,:.,.,,.~;,,:::,, .. ;• • ,: \ ••:• :•,- ".'.~:~:•••.::, ,:.:•,. ", :• •, ·. 1 ;.'•:•· •.?::-:-:•' \:' I' 

.:: . ~ .. -jt,,_·. _;:;:-' : .. ,9n._Sep~emb~:r: ?_3_,_ 19~9_;.claim_anti~uffered:~.C?O!IlPens.~b:le·. •;, 
1 ; •• : •• :;,·." ,?-nJu;-y.:to· his back.· Cla_imant,. •by and··t_hrough h~.s attorney,· .-.,··. 
,: : :·· ') .... -_on_ August: 1;.-_1980.,.· requested th·e.·Boara·:reope'n 'his- claim:--~. · ,·_ . 

_.: .. ;"·.'·:,;{:!' 'unde,r .. -'~ts.·own motiop:.jurisdic't:ion.', >tl'ii's claim was init·i~iily: .·, _\. 
·. -: · , '.::yy closed_.on .'..April 30.,· '19.70 'by a.·Deter~i:natio11 :'order ·_and· claimao·t•:s •:· 
; J.,_:,': :?}.'_aggrayation.~~ght~-.~~ye f;!X~~r~4.-.. ·:~:' . ,::\·:: ,·:·.·; 1.,, _·;,.·· .:.·•.,,.: 

t:t ·.:.)):r .. ~ ·. ,, ·\:r~ :: 197-~ ;_ ·.·'.:clai~a~_t··.·tt·~-~--:·~n-dergo_n~ ·-;_~·:·~ami:i:iectomy_' .. ~ .' -t,h~/ .:· ·,. -.. '. ': 
.•_ :· _ · · ~L 9AIF Corpor_at1.on_ r_efusE:d, to p~y ~or :- __ th1~· t~eatmenL, · Subse.,.. ··. •, . 

. . i_\·/ _,;)~. quently.,···c1aimant.:ret,urned to work.· . .\L::,-.· · :. · · · · . { : .. ,·· _-_,.·: · 
·•.• :~ ..... ~.-~-:\.l:.1_ ... ;_:·;-:•::.)··•_:.,:_• .. •. ·~--.~•:..:,:'".·1•>.:,·- •.:.~ ... :-. . .-. •;-~~-~-•.~~:-.~~"'-·_..,t.,:, 1•.: ~ .. ,.•,' -~>!"'.--.:., -•• :·:.;· 

~ • , .. , ,•••:- • I "• • .... !~ I • . ! .. 7 6 3- : • ••: ;. • :t ~ • :: ~~ ~ 

! ·f· >.•.:.<_'.'_._.~::'.~' · .. •:·• .. ·:~_-· "":;::/' ·,., .• ... .,..... . ,., ' ... ,· .... ~ ... , .. ,,-,:.·., ... ··.~>-... ~.:~.:_•\ .. _· .. :·'.", r :::·, •. 

- • : .• ; ;~: ...... :. • ··/ . . • .• ,' .~- ~ -~--.~- ; ;:.. '?.: '. ~-- \:" ·... • ,.. .. -~ 

0 .. t

■< •'

r-.

V'.''
s:i;i-

« . Drs.. Marble and-^Yospe-ihave' commented, on'-clairnarit's -jlack’^.'’
of motivation',,both"’for .rehabili-tatiori 'and return to ’ wprH"* ’
Dr. •Marble‘'felt claimant'Could.'pefform/an, occupation riotv ,'!-'
.requiring lifting over, tento , fifteen'/poundsi' repetitive’”
•bending .beyond -30 ®., ‘pushing ; and pulling f-dver)'30' ^tp 40 pounds-
and which would allow 'claimant. to;,move'.about frequently., . He.,

: rated her ,,disability./asVmild>;to/'mi-ldly...moderate'. ■,'-I'

■ '■ Claimant, is'■ 55 .years;.ol^ and ti'as^a/high school education.
Her prior ,work. experienceVhas been as a’.baftbhder, waitress',

' ahd. as'an 'assembly 'worker,-with ’Boeing.' :-'Clairhant’ has an’,,.:;.; '
•average to high average intelligence,;;' ;Based on the evidence,
in this-case'/-.the';Board finds claimant-has • sustained a .i; •'
"larger 'loss of wage-earning'capacity,;th'an -that''for--which;-she;
has been compensated.:-' '.Therefore,; the .Board grants' claimant
ian'.-award of‘-compehsation equal' to-96°' f'or-’30%-.'unscheGuled
•.disability' for-back injury, in lieu of vair-previous, awards • •
.of.’unscheduled disability/’for this .inj.ury.- iV-.‘

:ORDER

The Referee' s "order , dated,’October' 15, 19 79., .'is ,modi-fied'

O
'''•'.'ciaimant^''is., hereby granted' cornpeiisation .equal-'to 95.°

'for -30'%i,unscheduled,disability for her back’ in jury.- This 
•in lieu'..pf,>lllprevious,,-awards of ' unscheduled -disabilaty'f_
.this.’inj.ury. . "'I' i ■’ ‘ I;

Claimant.- -"attorney .is;-hereby granted compensation':.;’
'equal.,: to, .'25% of the’.'increased compensation granted by ' thii
order,, payable' out .of said'compensation as paid, hot tq^l
exceed $3,000. ; ' f.-'l

'IS.
for

■ V ■ ■ ■, ,1. CLAm NOy; ; C 20763'4 ■

LAWRENCE; E. HENDER ON, -.'CLAIMANT :
W.D, Bates, -'Jr.-, Claimant'b ,Atty
 AIF, Legal  ervices, Defense Atty.
Ovm Motion Order • ..

' August, 14 1980
:1

, /

Q

, • /
■■ f.

*' Vi''' 

■ -i;

. -s

^ ;On  eptember 23, 1969 claimant ^suffered'a compensable-
'injury..'tO'his back. Claimant, -by and' through his attorney, ‘
on August; 1, ■.1980.,. requested the.'Board'’reopen his claim'.
under, .its, own motion- jurisdiction.' This claim was initially
closed -On April 30,,' 19.70 by a-Determination •' Order and ' claimant's
aggravation rights'haye expired. '1..’,

. ;In,'!l971, 'claimant,had..'undergone fa'; laminectomy'.- .The,'.,
 AIF Corporation refused ; to pay for. this treatment.. '  ubset-. •/ '
quently.,''claimant :’returned to work.'i' ‘ ‘ 1 ;

.'■y 'y' ■: v:, -763g;'- ;-7-. ; , :-vyi
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In February 1979, iJr. Matteri indicated claimant had 
'be~n working and developed left hip pain. He felt claimant· 
_needed a li'ght_er type of employment. Dr. Matteri, in July 
1980, opined claimant's current problem was an exacerbation 

1of the ,condition for whic_h he had his lumbar laminectom·y 
performed in 1971~ 

The SAIF Corporation, on August 7, 1980, advised the 
Board, it opposed an Own Moti_on Order reopening. this claim 
·since it did not have a claim or a file for a low back 
:injury. 

! . The Boa_rd" after reviewing the information submitted to 
!it,· finds the evidence .does noi warrant a reopening bf this 
1claim. Claimant's original injury in this claim was to the 
'mid-back area ·and not to the· low back area.. Claimant's 19 71 
isurgery wa·s in the 1,.ow· back area. Therefore, the Board 
'denies claimant Is request. 

--· ... .. . 
IT IS SO ORDERED. 

CLAIM NO. C 442552 

,JOE HOLMES, JR.,' CLAIMANT 
'Welch, Bruun & Green, Claimant's Attys: 
:SAIF, Legal Services, Defense Atty. 
:own· Motion Order 
. f I . 

August 14, 1980 

On April 30, 1980, claimant, by and through his attorney,. 
[requested· the Board reopen this claim under its o"'m motion 
jur'i:sdiction. Claimant had injured his left knee on May 25, 

119,7 3 and 'the claim had ini tial;l.y been closed by a September. 
!-~7 ,· 1973 Determination Order which granted claim_ant co~pensa­
l'tion equal to 7. 5 ° for 5% lass of· the left leq. Other awards 
.a-rid arrangements of compensation were subsequent.ly granted 

·:"'hich increased claimant '-s· award for this :,injury to 135 ° for. 
:90% _loss of the left leg. Claimant contends he is -entitled"l 
:J:9 an award ·of permanent ·and total disability or,. in the·. 
<~1}_ternative, an·_award of unscheduled disability for his back 
,condition.· 
' . 
' 

:, 

In January and March 1980, Dr. Eckhardt reported he felt 
;claimant was entitled to an award of disability :!::or a. back 
~~ondition which was partially due to claimant's abnormal 
:·gait because of his knee problem. Claimant had suffered a 
,back injury in 1960. .Because of his knee problem, claiman.t 
.s-turnbles and has· fallen. Dr. Eckhardt felt this aggravated· 
1claimant'~ back problem. · 

,. t -

'' 
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In February 1979, Dr. Matter! indicated claimant had
'been working and developed left hip pain. He felt claimant
needed a li'ghter type of employment. Dr. Matter!, in July
1980, opined claimant's current problem was an exacerbation
'of the condition for which he had his lumbar laminectomy
performed in 1971;

The  AIF Corporation, on August 7, 1980, advised the
Board it opposed an Own Motion Order reopening, this claim
since it did not have a claim or a file for a low back
.'injury.

■ ' The Board, after reviewing the information submitted to
;it,’ finds the evidence does not warrant a reopening of this
.claim. Claimant's original injury in this claim was to the
‘mid-back area and not to the low back area. Claimant's 1971
isurgery was in the low back area. Therefore, the Board
'denies claimant's request.

IT I  O ORDERED.

August 14, 1980; CLAIM NO. C 442552

JOE HOLME , JR.; CLAIMANT
'Welch, Bruun & Green, Claimant's Attys.
; AIF, Legal  ervices, Defense Atty.
•Own' Motion Order

On April 30 , 1980, claimant, by and through his attorney,.
;requested the Board reopen this claim under its own motion
jurisdiction. Claimant had injured his left knee on May 25, 
jl9.73 and the claim had initially been closed by a  eptember.
;-27, 1973 Determination Order which granted claimant compensa-
;’tion equal to 7.5° for 5% loss of the left leg. Other awards
.and arrangements of compensation were subsequently granted

'‘which increased claimant's award for this injury to 135° for.
;90% loss of the left leg. Claimant contends he is entitled'^
.'to an awax'd of permanent and total disability or,, in the ■
'alternative, an' award of unscheduled disability for his back
■condition.

In January and March 1980, Dr. Eckhardt reported he felt
.claimant was entitled to an award of disability for a back
I condition which was partially due to claimant's abnormal
igait because of his knee problem. Claimant had suffered a
■back injury in 1960. because of his knee problem, claimant
,stumbles, and has'fallen. Dr. Eckhardt felt this aggravated
I claimant'back problem.
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The Orthopaedic Consultants, in July 1980, concurred that 
claimant's back had been· made symptomatic by his recurring 
falling due to the giving way of his left knee. They felt 
his back problems were related to this left ~r,ee· problem. 
It was their O?inion claimant's back condition was not sta­
tion~1ry. 

On August 4, 19 80, the SAIF Corporation indicate cl it op­
posed an o,,m Motion Order reopening this claim since the only 
issue was the extent of disability of the back. 

The Board, after reviewin9 ull the material submitted 
to it, finds that the back condition is related to claimant's 
left knee. · Claimant is entitled to receive medical care and 
treatment for· his back condition pursuant to ORS 656. 2:45. 
The Board does not find the evidence indicates claimant's 
back condition is di sabl in9. There fprc, it cannot order 
this claim reopened. If medical retX)rts ar.e _ submi tt2d to it 
establishing that· claimant is dis ab lee due to his back con­
dition, the Board would consider reopening the claim.• 

ORDER 

It is hereby ordered that claimant· is entitled to medica.J. 
care and treatment of his back condition pursuant to ORS 
656.245. 

WCB CASE NO. 79-5093 

RICK PRESSEL, CLAIMANT 
Allen Knappenberger, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

August 14, 1980 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the SAIF Corporation, and said requst' for review now havin9 
been withdrawn, 

IT IS ThEREFORE ORDERED that the' request for review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law . 

-765-

# The Orthopaedic Consultants, in July 1980, concurred that 
claimant’s back, had been- made symptomatic by his recurring
fallinc; due to the giving way of his left knee. They felt
his back problems were related to this left knee’ problem.
It was their opinion claimant’s back condition was not sta
tionary.

On August 4 , 19 80 , the  AIF Corpo.ration indicated it op
posed an Ov/n Motion Order reopening this claim since the only
issue was the extent of disability of the back.

9

The Board, after reviewing all the material submitted
to it, finds that the back condition is related to claimant's
left knee. Claimant is entitled to receive medical care and
treatment for'his back condition pursuant to OR 656.245.
The Board does not find the evidence indicates claimant’s
back condition is disabling. Therefore, it cannot order
this claim reopened. If medical reports are submitted to it
establishing that•claimant is disabled due to his back con
dition, the Board would consider reopening the claim..-

QR]9ER

It is hereby ordered that claimant' is entitled to medica.l
care and treatment of his back condition pursuant to OR 
656. 245.

WCB CA E NO. 79-5093 August 14, 1980

RICK PRE  EL, CLAIMANT
Allen Knappenberger, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the  AIF Corporation, and said requst' for review now having
been withdrawn,

IT I THEREFORE ORDERED that the' request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

-765-

■ 
­

­

­



   

   
     

     
  

  

          
         

          

          
          

        

    

  
    

 

         
          

         
  

        
           
            

        
        
 

       
            
          
     

        
        

           
       

   

CASE NO~ 79-10~117 

DANCHA SAWICKI, CLAIMANT 
Malagon & Yates, Claimant's A ttys .. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

• --•• •r•••• •• .. • 

August 14, 1980 

A request for revie~, having been duly filed with the 
Workers' Compensation Bo·a:rd in the above entitled matter· by 
the claimant, and said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending befo_re the Board is hereby dismissed and the order 
of the Referee is •final by operation of law. 

CLAIM NO. 360-051-2024 

LENFORD SIMMONS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August 14, 1980 

Claimant suffered a compensable injury to his left hip 
on October 2 3, 197 2. Claimant's claim was closed and his 
aggravation rights have expired. In July 1980, he requested 
this claim be r~opened. 

On July 8, 1980, Dr. Arbeene began treating clairr~nt 
for hip ·pain. Claimant gave a history of eight years of 
low back pain and pain in the right buttock and right .lower 
extremity. Dr. Arbeene feel these problems were related 
to claimant's original injury. Dr. Schmidt concurred with 
Dr. Arbeene. 

Georgia-Pacific Corporation, on August 6, 1980, advised 
·the Board claimant had been•off work since July 7, 1980, 
but had on two occasions tried to work. . It indicated claimant 
was receiving treatment for.:his· condition. 

The Board, after reviewing the medical reports submitted 
toiit, finds the evidence sufficient to warrant. reopening of 
this claim effective J.uly 8, 1980 for the_ payment of compen­
sation and other benefits provided for by law. 

IT IS SO ORDERED. 

-766-
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WCB CA E NO. 79-10,117

DANCHA  AWICKI, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order of Dismissal

August 14, 1980 #
A request for review, having been duly filed with the

Workers’ Compensation Board in the above entitled matter by
the claimant, and said request for review now having been
withdrawn,

^IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

August 14, 1980CLAIM NO. 360-051-2024

LENFORD  IMMON , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his left hip
on October 23, 1972. Claimant's claim was closed and his
aggravation rights have expired. In July 1980, he requested
this claim be reopened.

On July 8, 1980, Dr. Arbeene began treating claiirant 
for hip pain. Claimant gave a history of eight years of
low back pain and pain in the right buttock and right lower
extremity. Dr. Arbeene feel these problems were related
to claimant's original injury. Dr.  chmidt concurred with
Dr. Arbeene.

Georgia-Pacific Corporation, on August 6, 1980, advised
•the Board claimant had been-off work since July 7 , 1930 ,
but had on two occasions tried to work. .It indicated claimant
was receiving treatment for his condition.

The Board, after reviewing the medical reports submitted
to^it, finds the evidence sufficient to warrant.reopening of
this claim effective July 8 , 19 80 for the, payment of compen­
sation and other benefits provided for by law.

IT I  O ORDERED.

#

#
-766-



     

   
    

    
     

  

          
          

             
         

            
           

         

        
          
            
          

            
            
          
           

    

   

       
        
           

           
          

         
          

         
         
          
          

           
           

           
         

        
          

           
         

          
            

         
       

 

I: t 
CLAIM NO. A 5097~9 

.. . ETTIS BROCKETT, CLAIMANT 
:Cash R. Perrine, Claimant's Atty. 
-~arshall C. Cheney, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 

· Own Motion Order 

August 15, 1980 

·: This case was remanded to the IIearings Division to <eter-
. ·mine if claimant's bresent condition was due to an JSS~~v~t~~~ 
. bf his October 24, 1955 injury or a ~cw injury. After,. h0aring, 

'·the Referee found that clc.1imant I s currcr.t. conciitio., ivzi:_· : 0la'c:ed 
to the 1955 injury and its sequ.c1ae and :ccprescncccl a •,_;)-:-St.!ning 

, of its since the last arranscncnt of cor:ipensatior'.. 'l'h-..: ;···~:c:,. ~ 
'r'ecommended the Heard grant claimant's r2qucst fur- Ov:rt :'.,:.:-Lio:. 
relief. 

The rloard, after reviewing. 2.11 the evidcr:ce in .:>,~:~ ;_·.:.::c,·~·d, 
: concurs with the r\eferee. '~he Boa.rd. zi~f~:.-us c2.r:(.. r.10.c-r,i.:, ..: ·1c 

'. Referees order, a copy of \\rhich is att.:-iclwd b:~n~~<.., ,L·:cl L, t;·,i:; 
reference is rna<le .:1 part j-,creof. 'l'hL;r(; ,',::ire, t::,_: Dui.1~:-,: ,~, :::-dcr ;; 

· this claiFl reopened January lG, }.079 fer paymcni..: of cc .£1er:s.:1~..:-~0;1, 
· less time worked, and other benefits c.s i:,rovideo :::e, __ - :.:,· · lc1\•.' :,:·<i 
until closed pursuant to OP.S 65G. 27::J. ;,:12.ir,c1n1.:.'s att, . .::,.;,·/ ::.,_., 
granted a fee equal to 25% of the additional te~porary ~~ta] 
disability not to eAcced $7SO. 

IT rs so o~m;m::o. 

The. above-captioned case was heard j_,'.. conso1 ir:at.ion 
'with WCB Case No. 79-8053 (Claim No. C-79-11-,13706) in Bc,,d, 
~regon on June 24, _1980 before the undersigned Referee. A copy 
of the Opinion and Order issued in_ Case No. 79-8053 is c.-:."cached 
and, -except for the Order portion, is incorporated her~i~ by ~e­
ference .. Based upon the evide:1ce presented, as discusoo :.'U i:-. _;;;:.id 
Opinion and Order, I believe claimant'i present condition is 
materially attributable to his 1955 inj~ry and its seque~ae: Q~6 

.· -tepresents a worsening thereof since the last arrangemcii L. of com­
pensation. It is therefore my recommenddtion to the \•lo-e·':.e:cs' Cor«­

. p'ensation Board that claimant's request for Own Motie,n 1·,:0 lief be 
: g-r: at1 ted. 

Pursuant to Notice, a hearing was held in Bend, Oregon on 
. 1une 24, 198.0 before the undersigned Re.feree. This cas,2 .::oncerns a 
,claim•J filed .by claimant alleging an inj j.lry sustained ir. ::he course 
·pf his employment with Brooks Resources Corporation, ins;.ired by · 
Industrial Indemnity. Claimant has also filed witD thE Workers 1 

. J!ompensation ·Board a request .. for the Bo?,rd I s O;,m Motion relief pur-
~uant to ORS 656.278, with reference to.an injury be suscained i~ 

'·1955 while employed by the Sisters Mill. The State ·Accidant Insur­
. a·nce Fund is the responsible insurer with r·espect to th.1t·. inj1.;..ry . 
. Pursuant to ·an Order fro.::i the Board, bo:::h cf these I:Jatt,lr., were 
• consolidated for hearing on June 24, 1980 ." Claimant· wac; Jres2nt 
i .. ~!!-,~ .. :r~pi:e~_~nted_ by ·h\~s ~ttorney, Cash P~rrine. Brooks Resources 

:-767-
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# August 15, 1980

m

#

CLAIM NO. A 50979,9

ETTI BROCKETT, CLAIMANT
;Cash R. Perrine, Claimant's Atty, 
Marshall C. Cheney, Employer's Atty. 
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

This case was remanded to the Hearings Division to oetor-
'mine if claimant's present condition v;as due to an agcravati.^n
.of his'October 24 , 1955 injury or a ncv; injury. After hearing,
''the Referee found that claimant's current condition war related

. to the 1955 injury and its sequelae and represented a worsening
: of its since the last arrangement of compensation. The :’:efer-j
'recommended the Beard grant claimant's request for Own :votio:.
relief.

The 'Board, after reviewing .ail the evidence in recci-d,
concurs with the Referee. The Board affirms and adoplr. :ho
^Referees order, a copy of which is attnclied herero and , this
reference is made a part hereof. Therefore, the Doarf orders
this claim reopened January 16 , 1979 for payment of cc '.nensat.ion,
less time worked, and other benefits as orovided for b-- law ai-d
until closed pursuant to OR 65,6. 273. Claimant's attorney i
granted a fee equal to 25% of the additional terriporary totaj
disability not to exceed $750.

IT I  O ORDERED.

The above-captioned case was heard in consoiidation
’with WCB Case'No. 79-8053 (Claim No. C-79-11-,13708) in Bend,
Oregon on June 24, ,1930 before the undersigned Referee. A copy
of the Opinion and Order issued in Case No. 79-8053 is c.ctached 
and, 'except for the Order portion, is incorporated herein by re­
ference..' Based upon the evidence presented, as discussrd in said

• Op.inion and Order, I believe claimant's present condition is
■materially attributable to his 1955 injury and its sequelae.- and
.'-.represents a worsening thereof since the last arrangeniGriO of com­
pensation. It is therefore my recommendation to the Workers' Com-
pensation Board that claimant’s request for Own Motion relief be:

.’'granted.

Pursuant to Notice,' a hearing was held in Bend, Oregon on
June 24, 198.0 before the undersigned Referee. This case concerns a
•claims filed .by claimant alleging an injury sustained in the course
;'pf his employment with Brooks Resources' Corporation, insured by
industrial Indemnity. Claimant has also filed with the Workers’

• ^Compensation Board a request-for the Board’s Cn;vn Motion relief pur-
.suant to ORS 656.278, with reference to'an injury he sustained in
'1 55 while employed by the  isters Mill. The  ta'te'Accident Insur-
‘ance-Fund is the responsible insurer with respect to that, injury.
Pursuant to -an Order from the Board, both cf these matter,-:; were
consolidated for hearing on June 24, 1930.' Claimant-was :>resent
and Represented by bis attorney, Cash Perrine. Brooks Resources
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Corporation ·and its insurer, Industrial Inde~nity, were repres~nted 
by their attorney, Marshall Cheney. The Sisters }!ill and SA.I? wer,.:: 4i 
'represented by their atto-rney. Marcus K. Ward. 

. The issue to be determined is whether .clai!l:ant-s pr;sent 
disabling condition is due to an aggravation of his ori6~nal injury 
·Or to a. new injury or work exposure in connection wit':1 ·ais eraploy­
ment at .. Brooks· Resources Corporation. 

·FINDINGS AL'lD. OPINION 

Claimant sustained a compensable inJury to his low back 
on October 24, 1955 while employed by the Sisters Mill in Bend. He 

··was subsequently treated by Dr. Howard Cherry, -an orthopedic surgeon 
:in Portland, who felt that· he was suffe-ring from severe spondyi-olis­
thesis that had been aggravated by his injury. _He recormnended a · 
spinal fusion (Ex. 2). · 

Claimant underwent a spinal £1..1sia~ from the ½3 to tl'":.e Sl 
,levels on February 10, 1956 (Ex. 5).· Dr. Cherry subsequ2ncly deter­
mined that a solid fusion had been achieved at two levels. but not 
;at the center level. Therefore. a refusion. was oerformed on April 8, 
;1957 (Ex. 13). . 

Claimant received· follvwup care. from Dr. Chl:!=:-y ar:;:_: 
resumed full-time work in April 1958 as ·a tallyman (_E:--:. 24, pg. 1 

~ The job was considered fairly liJht, and claimant wore-.~ bac~ br .... c e A\ 
;while working_ (Ex. 23). His claim was closed o~. July .·:-+, 19.:,8; h-" W 
received a permanent partial disability award for unscheduled dis~ 

_ability equal.to 45 percent loss of an arm, which was the evaluation, 
· standard utilized at that time (Ex. 25). . · · · · 

Claimant continued working as a tal,lyman an·d other r~la-
. tively light jobs. He occasionally missed work because of substanciql 
'.back pain. In March 1959 he returned to see· Dr. Cherry· ·complainir.;; o_i_ 
leg pain and. back pa_in in the area of the- donor site for his fusion. 

,(Ex. 27). Dr. Cherry initially treated claimant conservativ~iy. On 
1January 25, 1960 he performed another operation for rcri:oval of bo::j_e 
'. and scar tissue from the donor site (Ex. 35). ·: 

Claimantts claim was again closed on Septe?:lbc::r 15, 1.960 with 
an award of additional permanent parti,al disability equivalent· to ::_5 
percent loss of function of an arm (Ex. 38). 

Claimant wcrked for. Lelco, Inc. , in Bene ove~· the next s2v­
:er~l years. He-returned to see Dr. Cherry in July 1967. He advis:_,c. 
'Dr. Cherry that he had been having problems since Febr-.:a_·::y 1967, 
involving pain in the area near the top of his fusion 2~ci ex:ending 
into bot_h legs. He told Dr. ·Cherry that he haci bee:-.· ~-:J::ki:1.g as Cl. 
ta_llyman, which_·he consid_ered to be light work. Dr: c:·,c_-:ry thought 

'that claimant had an impinging nerve syncrome at the L3-4 level of :he 
spine. He thought this was a direct continuation of claiman~ 's o~i- A. 
ginal injury with the. added. stress being p~aced at the i:..J. level d:.:(•. tow .. ... ... . ' . .. - -, - . ~ .. . . - . -. 
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Corporation and its insurer, Industrial Indemnity, were represented
by their attorney, Marshall Cheney. The  isters Mill a-nd  A.I? were
'represented by their attorney, Marcus K. Ward.

The issue to be determined is whether .claimant ‘ 3 present
disabling condition is due to an aggravation of his original injury
•or to a. new injury or work exposure in connection with his employ
ment at. Brooks Resources Corporation.

■FINDING AND' OPINION

Claimant sustained a compensable injury to his low back
on October 24, 1955 while employed by the  isters Mill in Bend. He 
was subsequently treated by Dr. Howard Cherry, an orthopedic surgeon
;in Portland, who felt that- he was suffering from severe spondylolis
thesis that had been aggravated by his injury. He recommended a ‘
spinal fusion (.Ex. 2) .

Claimant underwent a spinal fusion from the L3 to the  I
levels on February 10, 1956 (Ex. 5). Dr, Cherry subsequently deter
mined that a solid fusion had been achieved at two levels, but not
at the center level. Therefore, a refusion was oerformed on April 3
1 57 CEx. 13).

Claimant received ' followup care, from Dr. Cherry ar..-,'
resumed full-time work in April 1958 as a tallyman (.Ex. 24, pg. 1'

‘The job was considered fairly light', and claimant wore a back br.^Le
:while working. (,'Ex. 23). His claim was closed on July 1958; 
received a permanent partial disability award for unscheduled dis- 

.ability equal, to 45 percent loss of an arm, which was the evaluation-
'standard utilized at that time ('Ex. 25). . ;

Claimant continued working as a tallyman and other rela-
.tively light jobs. He occasionally missed work because of substannial
• back pain. In March 1959 he returned to see Dr. Cherry-complaining of
leg pain and, back pain in the area of the' donor site for his fusion
_(Ex, 27). Dr. Cherry initially treated claimant conservatively. On
jJanuary 25, 1960 he performed another operation for removal of bone
and scar tissue from the donor site (Ex. 35).

Claimant’s claim was again closed on  eptember 15, 1960 v;ith
an award of additional permanent partial disability equivalent' to 15
percent loss of function of an arm (Ex. 38).

Claimant worked for. Lelco, Inc., in Bend over the next sev-
•eral years. He-returned to see Dr. Cherry in July 1967. He advis.-c
■'Dr. Cherry that he had been having problems since February 1967,
involving pain in the area near the top of his fusion and excendinz
into both legs. He told Dr. Cherry that he had beer, working as a
_tallyman, which he considered to be light work. Dr. C;'--:.rry thought
'that claimant had an impinging nerve syndrome at the L3-4 level of ;he
spine. He thought this was a direct continuation of claimant's ori-
ginal injury with the. added.stress being placed at the 13. level du.-. to
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'.the' fus io7: be low it. He :-ecomwended a mye log-:: 3.i.:1 anci li1,,1i.nec tomy :;. i 
the myelogram proved to be positive (Ex.· ~2). A decomnrcssion lare~­
nectomy at the 12-3 level ,,;as done on Decem':Jer 12., :967 (E:-:. 47). 

, On March 27, 1968 Dr. Cherry noted t~at :h2 ~~ll where 
~laimant had worked as a tallyman had been closed. He !'C:::or;-;:;.encieci 
·that claimant find future work that did r.ot :::-eouire :-:.ea.v\' ::..·iftin~ 

- - 0 

or climbing (Ex. 48). Claimant's claim was once a;Gi~ c:0s2~ on 
September 12, 1968, with an additional perr:te.:1e::1t disc.:ii~ity awarci 
equivalent to 10 percent: loss of function of an arm (E:-:. 53). 

In 1968 claimant went: to work for Stil1..' s Box Comuahv. i:-J:.2. 
experienced back pain in doing his work, out learned to "worl-c around 
it." (Ex. 63, pg. 1). In 1970 he went to wori io= Bend Mill Work. 
He got along without significant difficult:, ur:.til l973. At that r:ic.e 
he began feeding rnoulde=s. This irivolved a lot of ~en~i~g. which 
bothe~ed his back and less substantially. This finally causeci him to 

. quit his employment there. 

In ejrly 1973 claimant began to experience ~ain in ~he neck 
and upper back area. with pain and tingling sensatio:-i.s €:!Xtending ir.::::o 

:his right arm. He consulted Dr. Patrick Conner, his f~~ily ::6ysirian 
'in Bend; who prescribed cons'erv:.:i.tive treatment (Ex. 57_ Cl2.irnan·_ 
was examined by' Dr. Anthony Wat c.1eworth, an orthopedis, :..r-. :· ,_-..;d, in 

. · September 197 3 in connection with his neck and back sy-:::-·, cor:1s. He 
~eporte4 that claimant was suffering from persistent j_o-1 back and 

•!right leg pain following his multiple low back operati0;~3, and de~~~­
'·]·erative cervical disc disease. He felt that claimant ,,,:·1ouL' not cio 

·. Jany work involving lifting over 15 pounds or a great ci<:;;::.l or s-toop:.-.-,g 
· or twisting (Ex. 58). 

After leaving his· employment at Bend Mill 1.Jo:-:-k in _:;_973, 
claimant worked for a brief period as a carpenter, fra,,.i r1g; '.'.·.:i,...1s es 

· (Tr. pg. 35) . In 19 7 4 he began working at the Black Bia; t e R2.nch :·_ 
, Central Oregon, which is owned by Brook:5 Resources Co:r-~orati J:1. H2 
· worked in the kitchen washing dishes. Over the next cou? le or ye:.:: s 
he worked the graveyard shift ac Black Butte and worked a fu~l day 

·shift at L & L Manufacturing as .a grade ripper. H2 w&s able co do 
l these two jobs without significant problems bzcause he ciid noc· have 
. to do any heavy lifting or deep bending 1 (Ex. 63, pgs. l a:1.d 2). 

1 After 1976 he stopped his employment at.L & L Manufactu::i.:1g, but 
con~inued on the graveyard shif~ at Black Butte, doing ~~~ct2n wo::~ 

··.:and cleaning up O;:x. 63, pg. 2) .. 
I • 

. · ~ In the Fall of 1978 claimant was s~ill doing ~itc~en cl~2n­

. up and maintenance work at Black Butte .. Four or f :..ve __ S )-.pound fl.our 
sacks were delivered about once a. week. Claimant had ..:c drag "th'::'. 

·, sacks and lift them about 8" to ;mt them on a :;,all2:t. S,~verc.l 50-
, pound cubes of shortening and SO-pound 1:mckets of syru? .;.nd margcl:::- ::1e, 
i and cases of vegetables, were also periodically delive:ii~ Cla~=ant 
· had to move t:hese items out of the way (Tr. pg. 33). '.:>,2 fle,ur bc.::r-21 
. J~ ___ t~e kitchen wo~ld get low nearly ever·y ·night and cla·~::iant had ·.:c· 

' . . ~ -769-
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.the fusion below it. He recommended a myelogram and laminectomy if
the myelogram proved to be positive (Ex/ 42) . A decompression lami
nectomy at the L2-3 level was done on December -12, 1967 (Ex. 47) .

^ On March 27, 1968 Dr. Cherry noted that the mill where
claimant had worked as a tallyman had been closed. He rGConrr.ended
‘that claimant find future work chat did not reauire hea\p,^ lifting
or climbing (Ex. 48). Claimant's claim was once again closed on
 eptember 12, 1963, with an additional permanent disabilitv award
equivalent to 10 percent loss of function of an arm (Ex. 53) .

In 1968 claimant went to work for  till's Box Comnahy. He
experienced back pain in doing his work, but learned to "work around'
it." (Ex. 63, pg. 1). In 1970 he went to work for Bend Mill Work.
He got alo.ng without significant difficulty until 1973. At that time
he began feeding moulders. This involved a lot of bending, which i
bothered his back and legs substantially. ' This finally caused him Co
quit his employment there.

In early 1973 claimant began to experience main in the neck
and upper back area, with pain and tingling sensations extending into

■his right arm. He consulted Dr. Patrick Conner, his family .fnysi
‘in Bend, who prescribed conservative treatment (Ex. 57. Claiman

• was examined by Dr. Anthony Wactieworth, an orthopedis. ir.' :‘..-ud,
■  eptember 1973 in connection with his neck and back sw::--toms . He
reported that claimant was suffering from persistent j.o-.' back and
■right leg pain following his multiple low back operatio/,s , and de
i'erative cervical disc disease. He felt that claimant aiioulf not
:any work involving lifting over 15' pounds or a great deal of stoo
or twisting (Ex. 58).

1 an

in

g-.n-
do
tina

'• • After leaving his employment at Bend Mill Work in.1973,
, claimant worked for a brief period as a carpenter', fra/kng 'mouses

' (Tr. pg. 35). In 1974 he began working at the Black Butte Ranch
; Central Oregon, which is owned by Brooks Resources Corporation. Ha
worked in the kitchen washing dishes. Over the next couple of years
;he worked the graveyard shift at Black'Butte and worked a full day
shift at L 8c L Manufacturing as .a grade'ripper. He was able to do

!these two jobs without significant problems because he did not’ have
.to do any .heavy lifting or deep bending, (Ex. 63, pgs. 1 and 2).
After 1976 -he- stopped his employment at. L St L Manufacturing, but
•continued on the graveyard shift at Black Butte, doing kitchen 'work ;
land cleaning up (Ex. 63, pg. 2)..
\ .

In the Fall of 1978 claimant was still doing '.Nitchen clean-
‘up and maintenance work at Black Butte. , Four or five „C3-.pound flour
sacks were delivered about once a week. Claimant had to drag the

, sacks and lift them about 8" to put them on a pallet. beyeral 50-
_ pound cubes of shortening and 50-pound buckets of syrup ..nd margarine,
-•and cases of vegetables, were also periodically delivered-. Claimant
’ had to move these items out of the way (Tr. pg. 33). Tne flour barrel
_ iri the kitchen would get low nearly every night and claimant had to
j
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a flour sack into it. · He '.v0uld drag a sack ·out: _; __ :he ~;::oc:--:.-
room, lift it onto a table, and du-;:in- it into the bc::.rre).. (T-:-. pg. {; 7) . -
Claimant I s work duties also involved. sweeping, r:.oppi:i.g, p~:.:-:.:::.z-1.g 
ceilings, and crawling through subfloor areas to check a~cl clea-:- ~~e 
drains (_Tr. pg_. 26) .. Claimant was working about nine ho'...:=s. 2ac':'-. 
night, ·and during the months· of. September and October 1978 he was 
working nearly seven nights a T_.,•eek. "de was off work fc:- one l2-:-.c1..-~r 
period in September and for about 2-4 days in October (T=. ?gs. 24 
·and 36_): ~ 

Cl~imant began··experiencing sharp back pains i~ the Fall 
-of 197_8 while doing various work activities. He often had t:~.:.:se 
;pains 15 to 20 times in the cou:--se of ;iis• work shifc. He a:.::.;o 

·•experienced a dull continuous ~che in his back (J~. pp. 22 ~~d 23). 
·His legs buckled on him on seve::-al occasions while at ...,·ork (Tr. p 6 . 
31). 

In the following months claimant 1 s pain symp:aLls increa32c 
in intensi"ty and frequency (Tr. pg. 23). In January· 1979 he consulted 

Dr. John Carroll, an orthoneciist :.n Bend. At that time :;e w.J:~ 
complaining of mid-lumbar pain, radiating to the right :~g. ~;-~h 
'the right leg sometimes giving way. He told Dr. Carro · ... l that his 
-symptoms had started increasing in August 1978 (.Ex. SS1 Clain:ant 
worked on an intermittent basis over the next several months a·;-i.d 
Dr. Carrbll treated him conservatively. - Claimant was taken -off 
.work for the last time in June 1979.. . Dr. Carroll repo:::~ed at that a 
. d.nie that everytime claimant had .returned to work he e:i:.?(;.:r:.enceci • 
increasing pain. He recommended that claimant ·retire (~x. 64 anci 

:Ex~ 65). . · 

Claimant has not returned to work. 

The evidence is clear that claimant I s back cor.di tion .. ha.s 
substantially. worsened sii:1ce 1968, when "the last arranze::-:ent of 

· compensation was made with respect to hi-s original inj.ur:,- claim. 
At that time he had residual perrr.anent disability,· pa~ticularly i1, 
-terms. of lifting and bending limi1:ations. However, ave:- the st:Sse-
quent 10 years he was able to w~rk within his limi~atibns on a 
regular basis. His back condition is now such that he ~2s been 

··pronounced -totally disabled by both his treating physic::..c::1 ,- Dr. Ca:::--
·roll, and Orthop~edic Consultants (See Exs. 65 and 71). · 

The question to· be determined is whether c:ai~~~t'2 presE~~ 
condition :_s due to his original injury in 1955 or to a ::2w "inji..:.r:,-" 
sustained while employed in ~ece~t years by Brooks R2sc~=~2s Cor~o~­
ation. The evidence in this case does not establish t~~~ cla~mant 
sustained any specific injury while employed by Brooks. Althoug~ 

.clai~ant may have had several falls at work during :ie ?~11 o~ 1972 
,.!3-DP. again in May 19 79, ar:id though his back. condi t ior. :n::e.:,' ::ave ca.us.'. :: 
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empty a flour sack
room, lift it onto

into it. 'He would drag a
a table, and dump it into

sack out 0.1 the
the barrel vTr. stoc

?g-
ae

Claimant's work duties also involved sweeping, mopping, pa:
ceilings, and crawling through subfloor areas to check and clear
drains (Tr. pg.. 26)., Claimant was working about nine hours, each-
night, and during the months of  eptember and October 197 he was
working nearly seven nights a week. He was off v/ork for one 12-hour
period in  eptember and for about 2-4 days in October ^Tr. pgs
and 36).

Z<4

Claimant began experiencing sharp back pains in the Fall
of 1978 while doing various work activities. He often had these
;pains 15 to 20 times in the course of his' work shift. Ke also
’experienced a dull continuous ache in his back (Tf. pp. 22 and 23).
His legs buckled on him on several occasions while at work (Tr. pr..
31).

In the following months claimant's pain symptoms increased
in intensity and frequency CTr. pg. 23). In January' 1979 he consulted

Dr. John Carroll, an orthopedist in Bend. At that tiuiU ne wa
■complaining of mid-lumbar pain, radiating to the right leg, w
'the right leg sometimes giving way. He told Dr. Carroll that
'Symptoms had started increasing in August 1978 (Ex. 59) Cla
worked on an intermittent basis over the next several months
Dr. Carroll treated him conservatively. • Claimant was taken o
.work for the last time in June 1979. Dr. Carroll reported at
.time that everytime claimant had -returned to work he er.terien
increasing pain. He recommended that claimant retire (Ex. 64
■Ex. 65) . ■

Claimant has not returned to work.

his
imant
and

that
ced
and #

' The evidence is clear that claimant's back condition ..has
substantially worsened since 1968, when the last arrangement of

’compensation was made with respect to his original inj-ur^/ claim.
At that time he had residual permanent disability,- particularly in
•terms.of lifting and bending limitations. However, over the subse
quent 10 years he was able to work within his limitations on a
regular basis. Kis back condition is now such that he has been
■^pronounced • totally disabled by both his treating physician,- Dr. Car-
roll, and Orthopaedic Consultants ( ee Exs. 65 and 71).

The question to'be determined is whether claimant's presen
condition is due to his original injury in 1955 or to a new "injury”
'sustained while employed in recent years by Brooks Resc--rces Corno'r-
'ation. The evidence in this case does not establish that claimant
sustained any speci.fic injury while employed by Brooks.. Although

. claimant, may have had several falls at work during the Fall cf 1.973
,and again in May 1979, and though his back condition may have caus.^.i
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' the falls_; the.re is no ev1qeu.ce chi:,. t these f al 1 s h,i"ci · ;;,·,'.f ::.rij i..:::ioc.:s 
-effect on 1his b'ack conditior.. 1 Claimant rs 1 'new injt;.ry" c:i..e.i:::i is 
reall7 bas2d on a repetitive trau::1a theory, and is in es.sence an 
occupational disease claim. 

Whether the clai::i is based upon a specific incic.2:1: or 
repet.itive trauma, claimant still has the burden of esta:ilishing a 
causal relationship between his work and his disabling condition. 
In a case such as this one, full liability rests on the s~bsequenc 
work injury or exposure if the evidence escablishes that it even 

, . slightly contributed to the causation of the disabling co~diticn. 
even if the original inj~ry ~s. found to have contributed :he majcr 
part to the final condition.· See Smith v. Ed's Pancake Eouse, 27 • 
Or App 361, 364-365 (_1976). 

I ·, 

Except in very licited situations, medical evicence is 

necessary to establish causa::ion. In Uri·s v. SCJ, 247 Cc 420 ,:::..s,c,, 
.the Supreme Court held ~hat medical evidence was not nec~ssary to 
establish causation in an uncoc:iplicated factual _situatiGi_ inv:-! ~.v:_ng 
a specific traumatic incident followed by the irr.mediate ,.)p2ca..:::h:e 
of symptoms, prompt reporting of the injury and consult:.~:.. ~on ;,-.:_;::i'. i.i 

physician, and where the worke::- was previously in 6ood .L•c -1 tt, a.!,1d fn~e · 
from any disability of the kind involved. See 247 Or ac 426. This 
case does not· fit the· Uris mold. Claimant certainly WE.'..· '.1.ot w.::..thou..: · 
disabflity prior to thea:Tleged harmful work exposure 2 .-. Jroo:Zs. Ne::-, 
as noted earlier, was there any identifiable specific ir'.,:; ':..ry. Rai:.h8r, 
this. claim is based upon an allegation that claimant's ~~~ct£tive wa=k 
activities over a period of many months materially wors~ncd his pre­
existing and partially dis~bling back condition. Such & causal 
connection cannot reasonably be establishsd without sorr:.e: quanturs. of 
medical expert opinion. 

The record in this case contai:i.s no such suppor::c:ing medic2.~ 
evidence. Dr. Carroll reported ti1at claimant's present: prob~e"'1S rr ;;·:e·­
sent a continuation of his original injury and its sequela~ (Exs. 66 
and 73). Orthopaedic Consultants reported that claix~n~'s co2ditic~: 
was due to a combination of his original injury with ics a£~ereffeccs 

·and the progression of arthritic .changes in his back (Ex. 71, pg. j). 
Neither Dr. Carroll nor Orthopaedic Consultants said ~n;thin3 about 
~hy degree of causal connection becwee~ ~laimant's work ~ctivities ~..: 
Brooks and his disabling cor:.dition. There is no other ~.ccec.ica: 2,/i'uence 
in the record ori the causation issueJ In Barackman v. G2~2r~: Te1c· 
~h~ne, ~5 Or App ·293 (1_976),. clair:iant sus~ain~d c:. sever:. 1?''°''~; spl.L .. 
inJury in-1937 and underwent a spinal fusion in 1939. ..:1 .L95,:'. he T,, ·t:. 
to work for a new employer, General Telep:.1.one Comp;:.~y, c:-.:i after mt .. / 
yea·rs of employment with General Telephone his 1-.:-w back condic:ion 
reache9- the point where he required another spinal ::u.s ::.en in N'ovemr= :·.::-
1973. He fil~d alternative claims, one based upon an al:aged &ggra­
vation of the original injur:r and the other based u:pon =~·.2 thecry c:·1at 
he had sustained a new injury while employed ·by·General Telepnone. 
Like the present case, there , . .,,.as no eNidence of 2.ny S?E::: i~:.c ir.j u::::-:; 
incurred_ by the· claimant while employed. by Generj,l Teie;,l::ir.e. R2t:.:;_~, 

.. the claimant contended that hi$ reoetitive ·work activi~~~3 ~~c~ a 
•-~'"'-••••-••- • -• ••• • •- • • • T4, • • •• a • T • •-• • •• •••~•• -• .. ••-•••••• • • -
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the fails., there is no evidence that these falls had' .
■effect on'"nis hack condition., Claimant's "new injury'
really based on a repetitive trauma theory, and is in
occunational disease claim.

.i.y anj urious
claim is
essence an

Whether the claim is based upon a specific incident or
repetitive trauma, claimant still has the burden of establishing a
causal relationship between his work and his disabling condition.
In a case such as this one, full liability rests on the subsequent
'work injury or exposure if the evidence establishes that it even
slightly contributed to the causation of the disabling condition,
even if the original injury is. found to have contributed the major
part to the final condition.'  ee  mith v. Ed's Pancake House, 27
Or App 361, 364-365 (1976). ^

Except in very limited situations, medical evidence is

necessary to establish causation. In Uris v'.'  C'D, 247 On 420 / ,
.the  upreme Court held that medical evidence was not necessary to
establish causation in an uncomplicated factual situation involving
a specific traumatic incident followed by the' immediate •..ppea..\-."ice
of symptoms, prompt reporting of the injury and consultuLlon oh a
physician, and where the worker was previously in good ,H'^:-.ltii and free
from any disability of the kind involved.  ee 247 Or at 426. This
case does not' fit the' Uris mold.' Claimant certainly war not ,withou_ '
disability prior to the" alleged harmful work exposure a-r. brooks.' Nor. 
as noted earlier, was there any identifiable specific injury. Rather,
this,claim is based upon an allegation that claimant’s repetitive work
activities over a period of many months materially worsened his pre
existing and partially disabling back condition.  uch a causal
connection cannot reasonably be established without some quantum of
medical expert opinion.

1
r e

The record in this case contains no such supperping medic
evidence. Dr. Carroll reported that claimant's present problems rc .
sent a continuation of his original injury and its sequelae (Exs. 66
and 73). Orthopaedic Consultants reported that claiman::'s conditicr. 
was due to a combination of his original injury-with ics aftereffects
'and the progression of arthritic .changes in his back (£>'• 71, pg. 5).
Neither Dr. Carroll nor Orthopaedic Consultants said anything about
any degree of causal connection between claimant's work activities
Brooks and his disabling condition. There is no other mecical evi'aence

• in .the record oh the causation issue; In Barackman v. General Tele
phone , 25 Or App '293 C1976) , claimant sustained a severe lower spin.,
injury in-.1937 and underwent a spinal fusion in 1939. 'In 1952 ne w *t
to work for a new employer, General Telephone Company, and after miC../
years of employment with General Telephone his lew back condi"ion
reached the point where he required another spinal fusicn in Noveml^:-.r
1973. He filed alternative claims, one based upon an al.'-ogeci a.ggra-

; vation of the original injury and the other based upon c2.c theory chat
he had sustained a new injury while employed by ' General Telephone.

> ■ Like the present case, there was no evidence of any soeolfic iniur'.’
incurred 'by the'claimant while employed.by General Telschone. Rather,
the claimant contended that his repetitive work activiti'ies over a
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'.period. of time had mate:.·iall:,r con:ri buted to the_ wor s er.:..:15 of his 
iback condition. The Court ·of Appeals .rejected this .1e-:v- :.r-::jur:, clair.1, • 
which it ·characterized as an occupational disease cla~~. oecause of 
insufficient medical evidence. See 25 Or App at 297. T~is indicaces 

·_that the Court felt that some medical evidence was :::1.ecessa.ry co est:c.b­
lish the claim. 

Based upon the evidence presented, I .conclu~e :~at clairna~c 
1has not met his burden of proving that his present cond~::.on_ i~ 
materially attributable to his work act~vities at Brooks Resources. 
·rndustrial Indemnity's August 2:, 1979 denial must there::o=-2 :,:: 
,affirmed. Ny decisi_on concerning claimant's entitlemen:: to 0,-rr:. 

_:Motion relief respecting his 1955 injury will be the su';)j .2ct J~ ___ .::. ___________ _ 

:separate Opinion and Recormnendatic·.·, co the Boa-:::-d. 

ORDER 

IT IS THEREFORE ORDERED that Indus trial Indemr, ·: .· y' s 
August 2, 1979 denial be, and the same ~ereby is, affire:e.:i. 

WCB CASE NO. 78-7191 

CLEO E. BROWNER, CLAIMANT 
,Myrick, Coulter, Seagraves 
· & Myrick, Claimant's Attys. 
,SAIF, Legal Services, Defense Atty. 
:Request for Review by the SAIF 

' -- ..... - -· 

August 15, 1980 

The SAIF Corporation seeks Board review of the :::ef eree' s 
;order which found clair::ant had sustained a comper:sat-:c i:1j ,-.:y 
.on or about July 30, 1978 and remanded the c}dim to i~ for 
.acceptance and payment of compensation to which she.\\•;;.S en-
!_ti tled. 

' 
i· 

The majority of the Board, after de novo ·~-eview, .1::=-
1£irms and adopts the Opinion and Orcie= of the Heferc0, a 
:copy of which is attached hereto and, :Oy this re£erer:.,:.", is 
frnade a part hereof. 

,, ORDER 

The order of the Referee, dated September 18, :j79, is 
·affirmed. 

. Claimant's attorney is hereby granted as a rear. :.,.ab:'..c 
i,attorney'·s fee a sum equal to $200, payable by the S/,:..i·' cc·~·2or­
:atiOn . 
......... -~ +~--
' 
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!period.of time had matevially contributed to the worsentng ot his
back condition. The Court of Appeals.rejacted this new injury claim,
which it characterized as an occupational disease claim, because of
insufficient medical evidence.  ee 25 Or App at 297. This indicates
that the Court felt that some medical evidence was necessary to estab
lish the claim.

#
has not met

Based upon the evidence presented, I conclude that claimar
^___ ___ met his burden of proving that his present condition is
materially attributable to his work activities at Brooks Resources.
’Industrial Indemnity’ s August 2-, 1979 denial must therefore bo
affirmed. My decision concerning claimant's entitlement to 
Motion relief respecting his 1955 injury will be the subject of a

separate Opinion and Recommendation to the Board.

ORDER

IT I THEREFORE ORDERED that Industrial Indemrn; y' s
August 2, 1979 denial be, and the same hereby is, affirmed.

August 15, 1 80WCB CASE NO. 78-71 1
CLEO E. BROWNER, CLAIMANT
jMyrick, Coulter, Seagraves

& Myrick, Claimant's Attys.
jSAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

: The  AIF Corporation seeks Board review of' the .Referee's
jorder which found claimant had sustained a compensahle
,on or about July 30, 1978 and remanded the claim to iu for
.acceptance and payment of compensation to which sheAvus en-
ititled.
t The majority of the Board, after de novo reviev', if-
•firms and adopts the Opinion and Order of the heferee .• a
’copy of which is attached hereto and, by this referer.i;is
imade a part hereof.

j ■> ORDER
!

The order of the Referee, dated  eptember 18, 15/9, is
■affirmed.

Claimant's attorney is hereby granted as a rear.ab le
iattorney'-s fee a sum equal to $200 , payable by the Cc. por-
;ation.
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' ·­.. , 

,:f./'. ··., . ·_'.·_·Board -Member ·~t:c.:ar°lister r2sp0ctfully. ,diss·er:.ts 
l .. • .i i • ., ' ' • • 

~ .. ,. .. : ,rnaJon.ty opin~on of the Board· as follows:· 
- ~ t., ~'. , • 

:/i \~~-, 
~ ,, ;I•~•~ 

.. -'•I,•' 
' •·.••1 l 

' ' . I :find claimant has not met her. burden oE f'i~OQf that her 
·condition ar6se out of and in the c6urse of her ernploymenc. 

~ \ J ; 
··~ I' C 

: "'j ~ ' ... The medical evidence indic~tes that two •months r-i~·.i.o:C _o 
this ~lleged injury claiman~ ~as di~gnosed as having ~erve 

~ ,._;:;:: root ir.ri tationand degenerative disc· dis ease. After ,.Le c1}­
·:-:•·· · ,. ,-legedi iri'jury of July 31, 197 8, on- August 2, c.i.aima:1t \v';JS 

.(;.:·. hosp:i.talized and gave a history of .low back r,,,in for sorce 
. :;\,ti~/ t_i~e · and which had worsened two months .prior. 
~t?':\· . ' 

:_,_.. ·Because of ·this evidence, medical causal relati0n-3hip 
: ·:-,:r:·:,, of: claimant's condi tio~ arising out_ oi her ern:.:>loymei,t ;;.us t 
· ::•_;·., _pe met. I find no physician makes this causal conr.ection 
.·1.:/.~d,_ therefore,· find the claim is not compensable. 

·_::_:·:( ... T. - . 
. i I 

1:1-,, ·1 

' 
4 ; ( ·~- , ;~ ,, 

WCB CASE Np . 

·,::: JOHN T ~ · CHECKAL, D. C. 
:' ::·.:; l I k • • FOR TREATMENT OF' 

• •·! 78-64 tiIR (MED) 

EDWARDS. WARD, CLAIMANT 
' Harold .. w. Adams, Doctor Is Atty. 

:_~ ,.:•Schwabe, Williamson, Wyatt, Moor~ 
& Roberts, Employer's Atty •. 

,i SAIF, • Legal Services, Defense .. Atty. 
Request for Review PY WCD 

; . ~ ·. . . . . 

August 15, 1980 

On Mav 5, 1980-, · the Refere2 dismissed Dr. Cr.eek,:;.._;_''~ 
• , 1 !{equest fo~ Hearing and Review becac1'.se ~"le did nci :n"' ' ...... 

juri_sdiction in this case .. Thi.:. Workers' Comper.s,t•.;.ioP ·_ .. ,:-
, , : , partrnent requested the Board to review the Refc:ree' s '.J,:-do:~ . 

. ' L• • I 

:r_,: 1;;;· · ·This case :,as been before· the Boa.::d pre,.1 i0usly < ;·. ct 
· · 'separate issue. The Board held it- wa? .nqt the cor-.:-cc-.· ·.:-x1v 
. : .... to rule on any issue in· this case. These procee.::..ins~" .. :-e 

:''>'',,controlled.by ORS Chapter 183. Under this statu!:c, a 1,::,,:ty 
.: ... ·aggrieved by an ·order of .the Worke.rs: Co:npe:nsc1 tion D..:'j_J.·, :·t­
. . . ment can request a hearcing before a i.1eferee of the We t!>~rs 1 

.i ,Compensation Board. One~ the Referee has iss·i..1ed a. fi.,..:u.·::.. 
-' • __ t order, which is considered a final oroer of the D.irecc.c·c of :{' 1-

·;: ·. ·the Workers' ·compensation Departmer. t, any person advc~'.,·-2 ly 
, affected or aggrieved by ·the.order or any party tc the .?·.,·. ·agency order is end .. tled to j'udicial review of t:,e fin,~,l , '· 

.. ,; ' or:der ~ · In this case, the Board finds it is not the c-:i:crect 
·;,, body to review _ the Referee's order. · The Refe:cee' s ordr:-:r is 
; . appealable to'the Court"of Appeals. 
Y.·t~~j:.h•~.:: --- ., --

• ,:,; l 

i 

·:;;._:_./ -773-

' ' .1, ••• 

m '//.-Board 'Member'McCallister respectfully.,diss'eii.ts tt...
'.'majority opinion of the Board as follows;' ' •

. I-find claimant has not met her.burden of proof that her
condition arose out of and in the course of her employmem:.

The medical evidence indicates' that two months prj.or _o
this alleged injury claimant was diagnosed as having r.erve
root,irritationand.degenerative disc'disease. After
-leged/injury of July 31 , 1978 , on- August 2, claimant
hospitalized and gave a history of low back pain for
time and which had worsened two months .prior.

i.!j0 a X—
■was
s ome

Because of this evidence, m.edical causal relation ■^hip

■ P

^ -• •- f w ^ ^of. claimant' s condition arising out of her employment irust
be met. I find no physician makes this causal connection
'^d, therefore,' find the claim is not compensable.

J, ..

m

WCB CASE NO. . 78-64 DIR (MED)
■1 JOHN T; CHECKAL, D.C.‘  or treatment oF'
; ■ EDWARD S. WARD, CLAIMANT
.'. Harold-W. Adams, Doctor's Atty. - .
•/"'Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Atty.
• SAIF, Legal Services, Defense .Atty.

Request for Review by WCD

August 15, 1 80

On May 5, 1980', the Referee dismissed Dr. Checka
Request for Hearing and Review because he did nci ha',
jurisdiction in this case. , The V^orkers’ Compensa-uior.
partment requested the Board to review the Referee's

\ I

f;’- This case has been before the Beard pre-'.'iously c r.
'separate issue. The Board held it was not the correc--
to rule on any issue in- this case. These proceocings
..controlled, by OR ' Chapter 183. Under this statute, a ye
aggrieved by an -order of .the Workers' Compensation Dop-*

. ment can request a hearing before a Referee of the WC:*':
•Compensation Board. Once the Referee has issued a,fine
order, which is considered a final order of the Directc
the Workers' 'Compensation Department, any person advers
affected or aggrieved by'the,order or any party to the
•agency order is entitled to judicial review of the fine
order. ■ In this case, the Board finds it is not the cor
body to review the Referee's order. The Referee's orde
appealable to the Court of Appeals.

a
ody
.re
cty 
::t-
ers'

r of
ely

recT-
r is

-773-
..1....'
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an ancillary finding, the Board. fines· tr.at ur,::·:::.::- tr.e 
· Department rules and Board ru:es, the Referee does i1c.. ,,,,. 
jurisdiction and should have conduc.-1::ed the hearing. · '.'r.2 Re:::­
eree ._ the:i:i should have issued c1 final order ·which wou:..ci be 
appealable to the Court of.Appeals. 

There fore, the Board disff,isses the Workers' Cor:.:_)c.,­
sation Department's request for review in this case . 

. IT· IS SO ORDERED. 

CLAIM NO. D 3544 

JOSEPH DONALDSON, CLAIMANT 
Anderson, Fulton, Lavis & Van Thiel, 

Claimant's Attys. 
SAIF, Legal Services 
Own Motion Order 

August 15, 1980 

On July ,21,. 19 80, claimant, by ar;d thro.ucr:-i his .;,. ,:01:nc:y 1 

requested the Board reopen his claim for his ,:i.:;;.nuar:,· 2 8, 
1974 neck· and back injury. Thts claim had bec:r: in.U i_,:.1 1.].y 
closed on March 2 7, 19 7 4 by a Determination Order w:. :>:·t1 riac 
granted claimant an award. of temporary total disabL i I\' 
compensation. Claimant's aggravation rights have exp: :.-ea. 
Subsequent to the original closure, the claim had ber,·-. 

. reopened for additional treatment and ·,ad beG::-. n,,opE.:·"":cJ 
· under its own motion jurisdiction in odtober 1979. ·._.-,._,,: 
' claim was again closed by an Own Moticr: Deterr.i:-;a tic.:, dated 

May 2, 19 80, which granted claimant additional ten-,po:· .. '/ 
total disability compensation. Claim.,;,- t has ::ecei\t, 

'\ total award of compensation equal to ~·~1 0 £01- 30% ·~~nt~· · ... _~au~~ 
~: disability for his back injury and ,~:or,<)ensatio·.1 e(:iua: .:.o 

\..112.5° for 75% loss of function of his left l.:~s-\ , , 

1 · Dr. Waldram, on July 7,. 1980, rerJ,'.)rted ~;~c . .:. cl.:i:.::,;:~nt, 
· ir1, 1975-, had developed a serio-c.s and deep wound· :.:-:.£E::c':1on 
after surg~ry on his left knee. He stated tt~~ be~w~~~ 1;JC 
and 19 80 claimant had been wi t.:1ou t aci::.i ve infE ct ion. HQ\ve·,-,.::;r, 
in 19:S0 claimant experienced another severe c.ace:cb, L;_on 0.r 

a staph aureus infection in his left 1<.nee. Dr. v:alc',1-il;:1 
reported tha't claimant was hospitalized and s,__:_,:;se:;:...:.t=c., . .-_ 
drainage of the knee resulted in a marked det0rioraL;c·: of 
the knee. He noted that clairrant · was making a s::..ow r0covc~ J 
and was still experiencing a signi fi car. t amou:-i ".: of r,c.:~n with 
any 'Walking or moving of -his knee. Claimant had been :-:.ospi . .::1-
ized on May·B, 1980 for this infection. 

-774-

\ 

As an ancillary finding, the Board . finds' that und'::r the
Department rules and Board rules, the Referee does ha
jurisdiction and should have conducted the hearing. '.’ha Ref'
eree., then should have issued a final order which would be
appealable to the Court of.Appeals.

m

Therefore, the Board dismisses the Workers' Cor;..;c.i-
sation Department's request for review in this case,

. IT- I  O ORDERED.

August 15, 1980CLAIM NO. D 3544

JO EPH DONALD ON, CLAIMANT
Anderson, Fulton, Lavis & Van Thiel,

Claimant's Attys.
 AIF, Legal  ervices
Own Motion Orde.r

On July 21, 19 80 , claimant, by and thro,u<;fh his
requested the Board reopen his claim for his January
1974 neck'and back injury. This claim had been inii
closed on March 27, 1974 by a Determination Order wh.
granted claimant an award, of uemporary total disabi!.
compensation. Claimant's aggravation rights have exp
 ubsequent to the original closure, the claim had be'-
reopened for additional treatment and lad beer, reopc
under its own motion jurisdiction in October 1979.
claim was again closed by an Own Motion Deterr.inatic.
May 2, 1980, which granted claimant additional tempo, 
total disability compensation. Claim.:-., t has :.-eceivt
total award of compensation equal to ° for 30% ■J.ni-
disability for his back injury and cor.mjensation equa
112.5° for 75% loss of function of his

::o:.’noy,
■B,
:'ly
■'ll had
4.

d

dated

-odu:.
ro

\ • Dr. Waldram, on July 7, 19 80 , reported the. u clar.r.unt,
in. 1975', had developed a serious and deep wound- rnfe'::‘:ion
after surgery on his left knee. He stated the;: beuv.u.-.'.n
ana 1980 c.laimant had been without active infection. However,
in 19,80 claimant experienced another severe c..acerbc-i-.).on of 
a staph aureus infection in his left knee. Dr. '/'alcram
reported that claimant was hospitalized and suoseque..u'--.
drainage of the knee resulted in a marked detoriorat: c: of
the knee. He noted that claimant was making a slow rocovc-y
and was still experiencing a significant amount of paun with
any'walking or moving of-his knee. Claimant had been hospital­
ized on May''8, 1980 for this infection.

-774-
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I " • 

The SAIF Corpora t.ion, on August '/, 19 80 , adv i S(::,., ~_he / 
@!tt,';>,: ·:.:-:,. ·Bo~rd ·'.:hat it would nc t oppose. an o;.-n Mo~ion Orde:.::- ~--~:,:;)en:_ '.""!'~i 

this claim for the cor,di tions which: claimant ,-:;urrent:_ h,:,,d. 
It felt the tem;?orary total dis.abi it ty compc:,;;;a tion :-, ... :)ulc 
begin as of May_ 8, 19 80. 

#'··­., 

/. 
• 1-• ... ~ 

"· • l- •• 

··.·. 

The Board, after re"'.if:;win-:.; th2:m0<:;ical reports :'.1 .. cmit··.,·,d 
to it, iinds the evidence is sufficient to warrant ,'., :-,:,,c,;_:,::n ... nrJ 
of this claim at this time. Theref6re, the Board or.~~r~ 
this claim be reopened for the paym~n t of cornpc!nsati,-: · ,"";r,c 
other benefits provided for by law effecti've May 8, . ·, -.0 ~1:-11_. 

· until closed pursuant to ORS. 656. 2,78. Claim~mt' s o.i .. c;_-i-,e'l 
is entitled to a fee for his service·s in ·this case "-'. n<_;1 ~o 
25% of'the increased compens~tion·g~anted by tnis orj~r, not 
to exce~d $300. ' 

I'I' IS SO ORDERED . 
. , ........... , .. . . . ~ . -.. 
_..:' 

.... • 

WCB CASE NO. 78-9902 August 15, 1980 

LARRY ENGLISH, CLAIMANT ,· 
-· · ,. Lawrence I. Evans, _Claimant's Atty.; 

.... ;i:: · Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys. 

' 
' J 

Request for Review by Employer 

: -i.l :·.~;, ; .... 

···· , The employer seeks Board review of the Referee I s order 
, . which remanded claimant's· claim to it for acceptance and pa.y­

'.·· ·nent of compensation to which he was entitled. 
•• ,, I 

: i The majority of the Board, after de novo review, affirms 
,":'-!,.:, and adopts the Opinion and Order of! the Referee, a· copy of 

."~: ·. which is attached hereto and, by this reference, is made a 
,. ~L .1, part hereof . . . . 

• ' ~ -~f_ • . ·_ '·' 

;:';;/1>, 
.... ,.' i 

· .. 
' /, ~ ~ 

ORDER 
I 

The order of the Referee, dated December 24, 1979, is 
affirmed. 

,,. 
Claimant's attorney is hereby granted as a reasonable 

attorney's fee for his services at Board review a sum equal 
<';1' 

to $300, payable by the carrier. 

-

_·•1 
't. ,· 
l . 

• .f l • ~ • 

-775-
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The  AIF CorporaTiion, on August 7, 1980, advise
Board that it would net oppose an Ov;n Motion Order r
this claim for the conditions which ■'claimant v-:urrent
It felt the temporary total disability compe/isation
begin as of May 8, 1980. • ;

-ne
jpeniri'-j

had.
..ouid

The Board, after reyiewira^' thannecical reports euimit-,ed 
to it, finds the evidence is sufficient to warrant a ^■eopon-.-ng
of this claim at this time. Therefore, the Board oreors
this claim be reopened for the payment of componsati''. ’ anc.
other benefits provided for by law effective May 3,- .'> .0 i\:v..
until closed pursuant to OR ' 656.2 78. Claimant's al. .orney
is entitled to a fee for his services in thi;
25% of the increased compensation'granted by
to exceed $300. |

IT I  O ORDERED.

case e p.ial to
-his order, no

WCB CA E NO 78-9902 August 15, 1980
LARRY ENGLI H, CLAIMANT ,
Lawrence I. Evans, Claimant's Atty.i
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer’s Attys.
Request for Review by Employer

_ The employer seeks Board review of the Referee's order
which remanded claimant's' claim to it for acceptance and pay-
'nerit of compensation to which he was entitled.

1- The majority of the Board, after de novo review, affirms
and adopts the Opinion and Order of j the Referee, a ' copy of

'.'which is attached hereto and, by this reference, is made a
. part hereof. j

ORDER i

p;' ' The order of the Referee, dated December 24 , 19 79 ,. is
. affirmed.

‘W

m

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal
to $300, payable by the carrier.

-775-
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Board Member.Mccallister dissents as follows: 

I would respectfully dissent from the majority opinion 
of.the Board and would affirm the denial of compensability. 

ORS 656.802(1) defines an occupational disease. as fol­
·lows: 

:· .:. 

"Any disease or infection which arises out 
of and in the scope of the employment, and 
to which an employe is not ordinarily sub­
jected or exposed other than during a period 
of regular actual employment therein". 

I find the evidence establishes claimant's laryngi~is 
.is an infection. The infection is not a condition claim­
/ant. was "not ordinarily subjected or exposed .other than 
'during. a period of regular actual employment therein". The 
conditions of claimant!s employment were not unique to the 

:extent that exposure to a "laryngitis" was any greater during 
·employment than at other times during non-employment-related 
:activities. · 

The medical opinions of Drs. Panian and Parvaresh 
I;· I fi-n-d. tc: be persuasive. . Dr: Panian felt <;laimant' s . 
!laryngitis was caused primarily by heavy cigarette smoking 
land Dr. Parvaresh felt·the laryngitis was unrelated_ to any 
'stress claimant was exposed to oh the job. Dr. Parvaresh 
1further.commented that if stresses on the job had any­
;thing at all to do with claimant's voice condition then, 
•since claimant was no longer under ~uch exposure, the con~ 
:.di tion should •no longer be a problem. to him~ This state­
· ment is vital to my decision . 
.. .- -~.. ... . -
' ' 

; ' ,. Dr. Abbott indicated that the only improvement in 
1·c1aimant' s condition came about when he cut down on his cig­
; arette smoking. 

The medical reports in the record are inconsistent but. 
;·seem to lead to non-compensabil'ity since cutting down· on. 
; smoking improved the condition but leaving th~ work expos­
·. ure. did not . 

I conclude that claimant failed to carry his burden of 
proof and that claimant I s laryngitis' condition was ir. no 
way related to the. stress to which claimant was exposec to 

• at his job_ . 

. ! 

'. 
' 

-776-

Board Member.McCallister dissents as follows:

I would respectfully dissent from the majority opinion
of the Board and would affirm the denial of compensability.

OR 656.802(1) defines an occupational disease, as fol­
lows:

' "Any disease or infection which arises out
■ of and in the scope of the employment, and

to which an employe is not ordinarily sub­
jected or exposed other than during a period

• of regular actual employment therein".

I find the evidence establishes claimant's laryngitis
.is an infection. The infection is not a condition claim-
;ant was "not ordinarily subjected or exposed other than
’during a period of regular actual employment therein". The
conditions of claimant's employment were not unique to the
;6xtent that exposure to a "laryngitis" was any greater during
'employment than at other times during non-employment-related
•activities.

The medical opinions of Drs. Panian and Parvaresh
|i.I find to be persuasive. Dr. Panian felt claimant's
.'laryngitis was caused primrily by heavy cigarette smoking
:and Dr. Parvaresh felt the laryngitis was unrelated to any
' tress claimant was exposed to oh the job. Dr. Parvaresh
'further.commented that if stresses on the job had any-
:thing at all to do with claimant's voice condition then,
' ince claimant was no longer under such exposure, the con-
i.dition should no longer be a problem to him. This state­
ment is vital to my decision.

m

'■ • Dr. Abbott indicated that the only improvement in
I claimant's condition came about when he cut down on his cig­
arette smoking.

The medical reports in the record are inconsistent but
./seem to lead to non-compensability since cutting down' on.
;smoking improved the condition but leaving the work expos-
ure. did not.

I conclude that claimant failed to carry his burden of
proof and that claimant's laryngitis condition was in no 
way related to the.stress to which claimant was exposed to
■at his job.

-776-
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' ' ,,I 

CLAIM No.· ·B 835 C l53394 

ANNE M. GOESSLING, CLAIMANT , 
I 

SAIF, Legal Services, Defense Atty.i 
own Motion Order 

i 
I 

August 15, 1980 

On June 3, 1980, claiman":. ·requested this claim -:.:i:~ her 
1969 back injury b~. reopened. This claim was closea ~~d 
claimant's aggravation rights have ;expired. 

' 
Claimant was hospi tali zec: in ~pri l 19 80 co:nplai n.' .-1g ot 

"acute low bacic pain 11 , chronic headuches and n2ck sL. ffnes.:;. 
An electromyelogram test was normal. A myelog,::cim l'."(:'.1 , ,"'"ilec 
a defect at the CS-6 disc anc. a def,ormity at -the C5-:.:· .. 
level which was felt to be a ·post-operative sea~. 

In May 1980, claimant was evaruated by th2 ~~i~ ·~ini 
It was £el t claimant f!"ld no si ;ni.fi:cant orgar,ic e}~?- ... · ; ti or: 
for her complaints of chronic pain. It was fe}t ::1~-i: .. .:mt 
would Lenefit f~om this prograra. 

Claimant i:eques ts her claim be' reopened .:or t.ht.: .'·.··i:::-..:.1 
'1980 hospitalization and for admission to thE;:> Pc1in ( . . :1ic. 

The Board, after .reviewir:.g the medical r2po;.:-t5 :-,., .. ,mitted 
to it, does not find the evidence s~fficient to war~~~= 
-reopening of th-is claim. Claimant is E:nti th;: to co ; ·1.nue 
medical care· and treatment pursuant, to ORS· 656. 243. -~·!1ere­
fore, · t~e Beare denies claimant's r~quest. 

I 

IT IS SO ORDERED . 
-~ .. ,. .. .. -,, 

CLAIM NO. HB 149679; 

ROBERT E. HEWITT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

~---•----·- ---- ~. ·-·-- -- .......... . 

August 15, 1980 

On September 30, 1965, claimant suffered a compensable 
.~~ injury to his· left eye. This injur~ resulted in claimant 

, 1 ·!- haVing a surgical aphakia of his left eye. The claim was 
· <· initia_lly closed by a Determination1 Order, dated Mav 14, 

1969, which granted claimant compensation equal to 55% loss 
,;' of vision. of- his left eye. Claiman~' \' aggravation rights 

have expired. : . __ 
·.., \,·--~------· 
. ~ · ... 

•, •· • I 

.. I 
'. 1 

1 
:. 
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# ^ANNE M. GOE  LING, CLAIMANT .
 AIF, Legal  ervices, Defense Atty.i
Own Motion Order

CLAIM NO. B 835 C 353394 August 15, 1980

#

On June 3, 1980, claimant requested this claim her
1969 back injury be. reopened. This claim was clcseci <..nd
claimant's aggravation rights have ,expired.

Claimant was hospitalizes in April 1980 complain:ag oi
"acute low back pain", chronic headaches and neck stiffness.
An electromyelogram test was normal. A myelogram rc'n alec
a defect at the C5-6 disc and a deformity at tne C5-f..
level which was felt to be a post-operative scar.

In May 1980, claimant was evaluated by the Pain
It was felt claimant had no significant organic exp_
for her complaints of chronic pain,
would benefit from this program.

It was felt clai-'.
L a n j.; ti Oi

•..ant

Claimant requests her claim be’ reopened lor the .'•.''irll
1980 hospitalization and for admission to the Pain ( . ..aic.

The Board, after .reviewing the medical reports a-...-mi t ted
to it, does not find the evidence sufficient to warr.^r.
reopening of th-is claim. Claimant is entitle d to co . 'inue
medical care" and treatment pursuant' to OR ' 656.243. .‘here-
fore, ‘the Board denies claimant's request.

IT I  O ORDERED.

CLAIM NO. HB 149679;

ROBERT E. HEWITT, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

August 15, 1980

On  eptember 30, 1965, claimant suffered a compensable
injury to his left eye. This injury resulted in claimant
ha\^ng a surgical aphakia of his left eye. The claim was
initially closed by a Determination'Order, dated May 14,
1969, which granted claimant compensation equal to 55% loss
of vision of his left eye. Claimant'd| aggravation rights
have expired.

m
-111-
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Meyer, on Dec~~er 18, 1979, performed an anterior 
vitrectomy with retinal detachment repair of claimant's left 
·eye. This surgery resulted in claimant having a corrected 
-visual acuity in his left eye of 20/20. On Januray 21, 1980, 
cl~imant was found to be medically stationary and released 
,to full time work. This evidence was submitted to the 
,Board and on April 30, 1980 the Board reopened this claim 
'under its own motion jurisdiction. 

The SAIF Corporation, on June 17, 1980, re~uested a 
,determination of claimant's disabilitv. The Evaluation 
ioivision of the Worker·s • Compensation- Department, on 

. :·August 5, ·19ao, rec"ommended that claimant •s claim be closed 
!with an additional award of temporary total disability com..­
•pensation from Dec·ember 17, 1979 through January 20, 1980. 
: It rec·ommended that claimant be granted no additional per-
manent partial disability award. The Board concurs with 
this recommendation. 

ORDER 

Claimant is hereby granted an award for temporary total 
disability compensation from December 17, 1979 through · 
January 20, 1980, less time ·worked. The ev'iden·ce indicates 

'._t_h._~-~ cl~J~ant has already been paid most of this award. 

' 
. ' -

CLAIM NO. TD 47485 August 15, 1980 

• ADELMA J. POTTERF, CLAIMANT 
SAIF. Legal Services, Defense Atty . 

. Own Motion Determination 
I --·-.-~---~----- ···-···--•-··- ··--· ---/,, .. 

. Claimant, on September 12, 197 4, sustained ,. coa:r- .-,,ms.J.bi8 
·injury to her neck. This clai;-:1 was initially closec, ;·. r a 
1 Determir_ation Order, dated December 12, 1974, which c;:i<-inteci. 
:c~aimant temporary total disability compensation. C.c1irn­
:anc.'s aggravation rights have expired. Subsequent t_ :-he 
,initial closure, the claim was reopened and clai~anL ~~deL-
: went su~~sTery · for this i:1.j ury. A Secore~:: Determina tio;. ·)rde t 
:was entered and appealed which resulted in claimant t;,.-.-~ng 
= granted an award of permanent pa.rtial disabi ~--- ty equ.c,.l. to 
1·192ci for 60% unscheduled disability fo.c her r.ec>;. in~L...-y. 

1 This claim was reopened on March 10, 19 8 U by ·::h£> :,l.,,I? 
·_Corporation. Dr. Smith, on tha-c date, had rr2ported . ;,a.t 
;·claimar~t was having co:itinuing neck, :;l:oulder c:..;·,a arm pain 
\which was directly related to her September 12, l.974 : :,ju:c• 
;and sur,rical management. He felt the claimant shoul·,~- ·,,ive·~ 
'repeat cervical myelogram to detern:ine the. status or i.c:,r · 
\f.~E.Y.t.~~~ .sp_~n~}._ ca.na).. It was_ his opini<?n·_ t:b:::.t r.laii;,:.nt' ~-
- t 
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' Dr. Meyer, on Deceinber 18, 1979, performed an anterior
vitrectomy with retinal detachment repair of claimant's left
■eye. This surgery resulted in claimant having a corrected
visual acuity in his left eye of 20/20. On Januray 21, 1980,
claimant was found to be medically stationary and released
:to full time work. This evidence was submitted to the
'Board and on April 30, 1980 the Board reopened this claim
under its own motion jurisdiction.

The  AIF Corporation, on June 17, 1980, requested a
;determination of claimant's disability. The Evaluation
^Division of the Workers* Compensation Department, on
■August 5, T980, recommended that claimant's claim be closed
iwith an additional award of teiriporary total disability com-^
‘pensation from December 17, 1979 through January 20, 1980.
It recommended that claimant be granted no additional per­
manent partial disability award. The Board concurs with
this recommendation.

ORDER
Claimant is hereby granted an award for temporary total

disability compensation from December 17, 1979 through
January 20, 1980, less time worked. The evidence indicates
thai: claimant has already been paid most of this award.

CLAIM NO. TD 47485

ADELMA J. POTTERF, CLAIMANT
 AIF* Legal  ervices, Defense Atty
•Own Motion Determination

August 15, 1980

m

#

Claimant, on  eptember 12, 197 4, sustained con-:/ensable
■injury to her neck. This claim was initially closec a
• Determination Order, dated December 12, 1974 , which c;ranteG
; claimant temporary total disability compensation. C .ciim-
■anc's aggravation rights have expired.  ubsequent t- zhe
, initial closure, the claim was reopened and claimant. .;..tder-
;went surgery for this injury. A  econ-d Determination '.^rde;:
jwas entered and appealed which resulted in claimant tA.-.ing
; granted an award of permanent partial disabil.'.ty equal to
('192’’ for 60% unscheduled disability for her reck injury.

This claim was reopened on March 10, 198U by the
•Corporation. Dr.  mith, on thar date, had reported . iiut
rclaimano was having continuing neck, cl;oulder and arm pain
(which was directly related to her  eptember 12 , 1974 !-ijur;.'
: and surgical management. He felt the claimant shourt ave a
'repeat cervical myelogram to determine the. status or /.u;r
' P.§,-^y.ical spinal canal. It was his opinion- th.it claii'ant'u

i ;t J

-778-
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\;t',: .. ,' ,. _._. ! . 
. , ·:r- ·.condition was· not stat'.i._onary at-+.hat time~ A. n.yc ;_ . ..:,,:;:c-: ;i_ wa::, 

a ·., performed in J;;ne 19 a·o. and· ·re\::.:aled' defects c,. :_ th(; C:-:-S an:.: 
'11!!!!!'· .. '..·· .• ·CS-6 levels anc was _unequivocal· ~t- th-2 -L4-5 level. • • , • I .• 

r. 

I ~ '"!' ' . ' .-f> . .', On July' 10, 19 80, Dr. Smith ~epo1~ted that claim,E,-~ hac 
, 1- also undergone EMG nerve conduction! stuc.ies. This -::· -., ·r-~aled 
· · · a � ild but definite fibrilation activitv of ti1:,:'.l,· abducL,.irs· 

:··. pollicus brevis on the right wi.th n6rmai latency and ·on-
i ·.: duction velocity measurements :.:.n the median. ;,1erve or, Lhe 

\··-,··_right. He' felt that the results of I these tests indi::,·~1:ed 
. ' ·.:. that claimant. had some residual ·cerv::.cal nerv~~ root r."',licu: opathy. 

, · .. ·: ;.\ He felt this ·was probably the result of the surgical j)rocedure 
, ,;".·· - that had beer. carri-ed out at the c4.!..5 and CS-6 level:::;. Dr . 

• ! ' 

i ;rf~·- ... ~----·~.·-•·---··-- ........... _ ...... ,---~-·--··---·-·· .. -& .. -·--· .:... ........ , .. 

:,L , • I • ·r::, S11U.th felt there was insufficiE.:nt opjer~tive evidence.· ·_,i ~·y ···suggest that the claimant could benefit: from·surgic.:;1 .~.-e-
. · •exploration. He felt that cla.i.:::iant:1 s .conditior, had :·.,:)-.. 

·. :t> significantly worsened but that· she·; d:·. -~ have d:1 anat · ,~:.:'..cal 
.-.:: _'· basis for her continuing:'complaints of pain. He felL ::.hat 
: ,:i· ··her permanent· partial disability awi1rd was coJ:reci:.. 

,. :• '~\ � • .• ~ • 

-:.{~ The SAIF. Corporation, on July :24, 19.80, reque;;t,_:•_ n 
::•-11,,, deterJ!lir.u._tion of claimant's· current d:habilp:.y. The: .:-.-,,.al-. 

;:• '' ·uation :'-ivision of the Workers' Compensation ·cepartr.;, .. ·,_'i.:, on 
·.i\,'.. :August 5~ 1980, recomrr,ende1 t~<:S ~hfs claim bo close,; .m-d 

. t:!'• that c_laimant be granted an aaeiLtional award of. terapc,:::-~.ry 
·1 ;~::.- total disability from .March 10, 198,0 through ,7i.lly 10, ~.980 
· ;T,; ·and she should. oe awarded no c.1.ddi tipnal ?ermanent par ._i.a.l 
· 'J·::: disability. . 

·-t:·;··· The Board concurs with ,this recommendat.ion. 
~jtl . . 
Y, ORDER 

i. 

'' 

:., ' . 

.. ;. 

l' ,, 

"t•· 
:; i 
'' . •• ~ ,\. ... f 

C:..qimant is hereby granted compensation fer tcn-.:··,:...:-a:cy 
total° disability from March 10, 1980 through i;\:l~, lG, :~980, 
less time worked. The record indici:l.tes· that thif.:: awdn: has 
already been paid to claimant. 

.. 
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• ‘.condition was-not stationary at-^that tirae; A r.yc l-jar. Wu .
performed in June 1980- and rev.'.raled'defects a-, the Cu~S anh

•..■C5“6 levels and was .unequivocal' at - the -L4-5 level.
..... t -

On July' 10, 1980 , Dr.  mith reported that claimaiv':: had
also undergone EMG nerve conduction'studies. This :..ealed
a mild but definite fibrilation. activity of tiie abducriors 

. pollicus brevis on the right with normal latency and 'on-
duction velocity measurements in the median nerve on the

"right. He' felt that the results ofjthese tests indi'^.‘.red
that claimant, had some residual cervical nerve root r,..dicu-'opathy

; He felt this was probably the result of the surgical }jrocedure
that had been carried out at the C4-5 and C5-6 levels. Dr.

r-
j-fc
■k* *I'!

 mith felt there was insufficient objective evidence
suggest that the claimant could benefit from ’ surgico 1
•exploration. He felt that claimant:'s .condition had
significantly worsened but that' shei d;'. i have an anat i-.ical
basis for her continuing/complaints of pain. He fell ihat
her permanent partial disability award was correct.

The  AIF'Corporation, on July 24 , 1980, request^-, a
determination of claimant's' current d:i''abi lity. The- r../al-.
uation rivision of the Workers' Compensation 'Departr:<..':.-u, on
.August 5, 19 80, recomn.ended that this claim be closeo .ind
that claimant be granted an additional award of. tempo.-:,;.ry
total disability from March 10, 1980 through July 10, 1980
and she should oe awarded, no additional permanent pai .^ial
disability.

The Board concurs with this recommendation.
ORDER '

! 1

Cl^aimant is hereby granted corripensation fer tenv'--'. .*ary
total disability from March 10, 1980 through July 1C, 1980, 
less time worked. The record indicates' that this av/uru has
already been paid to claimant.

■--4 •>

m
•y i .* !
' 'a 1

1

■•f,

fV.
i •.t ■
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NC. 65 X 010442 

RICHARD A. REPIN, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Gray, Fancher, Holmes & Hurley, 

Employer's Attys. 
Own Motion Order 

·---- ~~- .... 
'· 

,. 

August 15, 1900 

On October 13, 1969, claimant sustained a compensable 
;injury to his back. This claim was initially closed by a 
!September 27, 1972 Determination Order and claimant's aggra-
1vation rights have expired. Claimant, by and through his 
,attorney, on June 30, 1980, reauested the Board reopen this 

· :Claim under its own motion jurisdition. · 

In June 1980, claimant underwent a mvelogram which Dr. 
Wilson interpreted as revealing nearly a complete block of 
_claimant's lumbar canal at the L3-4 level. He felt this 
:blockage was due to an osteophyte formation with ""products 
:of degenerative disc diseas~ at the 13-4 level". Surgic~l 
:decompression was considered as a form of treatment for this 
·condition. Claimant has had three laminectomies and two 
spinal fusions for his back injury. 

The Board, after.reviewing the information submitted to 
.it, finds the evidence is sufficient to warrant the reopening 
of this claim effective the .date claimant is hospitalized. 
:for the surgery· recommended by Dr. Wilson. 

Claimant's attorney is entitled to an attorney's fee 
equal to 25% of the increased compensation granted by this 
order, payable out of said compensation as paid, not to 
:exceed $3 0 0. 

' 
IT IS SO ORDERED. 

:-1 ---· -- ~. . . 

.. 
' 

CLAIM NO. AK 403 

CARROLE ROBERTS, CLAIMANT 
Kilpatricks & Pope, Claimant's Attys. 
Corey, Byler & Rew, Employer's Attys. 

,~~- M6J:_:l.9n_ Qrde.r _ ...... 

August 15, 1980 

This case was referred to b1c Hearinqs Division i:(l 

. determine whether claimant's condition worsened sine,'~ 'c.:1e 
·last award or arrangenent of compensation. Afte~ a 11~~~­
. ing, the Ref Gree found clu.imant had- f;.,_ilcd to prove t,'-"lt 
l his condition had worsened since the last award or a:~:,:.arr....:­
ment of compensation in this case. The Refer,?e reco; ~,. ·;ndcd 

·to. the Board that. it decline to e:{ercisc its Q'. _ _.n F10-,.~;;,1 

jurisdiction in this case. 
•----•· ---••-•-•>T•'• 

' -780-

CLAIM NC. 65 X 010442

RICHARD A. REPIN, CLAIMANT
Malagon & Yates, Claimant's Attys.
Gray, Fancher, Holmes & Hurley,
Employer's Attys.

Own Motion Order

August 15, 1900

On October 13, 1969, claimant sustained a compensable
;injury to his back. This claim was initially closed by a
I eptember 27, 1972 Determination Order and claimant's aggra
jvation rights have expired. Claimant, by and through his
,attorney, on June 30, 1980, requested the Board reopen this.
:'Claim under its own motion jurisdition.

In June 1980, claimant underwent a myelogram which Dr.
Wilson interpreted as revealing nearly a complete block of 
claimant's lumbar canal at the L3-4 level. He felt this
[blockage was due to an osteophyte formation with "products;
of degenerative disc disease at the L3-4 level".  urgical
|decompression was considered as a form of treatment for this
condition. Claimant has had three laminectomies and two
spinal fusions for his back injury.

The Board, after reviewing the information submitted to 
it, finds the evidence is sufficient to v/arrant the reopening
of this claim effective the date claimant is hospitalized .
for the surgery recommended by Dr. Wilson.

Claimant's attorney is entitled to an attorney's fee 
equal to 25% of the increased compensation granted by this
order, payable out of said compensation as paid, not to
iexceed $300.

IT I  O ORDERED.

CLAIM NO. AK 403 August 15, 1980

CARROLE ROBERT , CLAIMANT
Kilpatricks & Pope, Claimant's Attys.
Corey, Byler & Rew, Employer's Attys.
Own Motion,Order

This case was referred to the Hearings Division v.o

.determine whether claimant's condition v.'orsened since the
last award or arrangement of compensation. After a hr.ar-
'ing, the Referee found claimant had- failed to prove trat
■his condition had v/orsened since the last av;ard or a;',.'.;.ngv-~
ment of compensation in this case. The Referee reco, j\.::nded
to the Board that it decline ee^ crse at*s j*. <. > *
jurisdiction in this case. .....
....... ■■ - -780-
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,·:,. . , I . -· 

'I'he Board, after· review in<= t:.ht::; t2n-=irc record i:1 '. <.i::; 
.J I . 

case, concurs with the Rcfer&e~s finfinos·a~<l co~c~~~i:;.1 . . I . 
and would affirr7l and adopt the rzefcrec I s orr}er, c,. c.'·J: •· of 
which is attached he:.:-c:to ancl Ly t.his rcfsrenc0 is ::·.,;t:,•.~ c. 
part h~rcof . 

\ 
OiWER 

I 

Claimant's request for own mo~ion relief is c.lcnie: : .. 

Pursuan:t to ORS GSG.273(3) nc:i-ther party ~13.s ~ ::.:,: 11t ~ .. - a 
hearing, review or·a9pcal. 

,1 

:,_4 • ,...... . -· .. 

i. 

· .. : ... 

i . 

/. 

'~ . 
I' '• 

. ! 
' 

Pursuant to Notice, th\s matter came on for nearir.~ 
on April 22, 1980, in Pendleton, Oregon, before Gayle Gemmell, 
Referee. The claimant was present' and =epresented by his 0ttorney, 
Milo Pope Df Kirkpatricks and Pope~ The defendant was represente~ 
by ·Lawrenc~ Rew of Corey, Byler an~ Rew. This matter comes on 
for hearing upon an Own .''iotion Order of. the Workers' Compensation 
Board issued on July 11, 1979. That Order referred cl~iman~•s 
request for own motion relief for 6 hearing and Jirec~ed that 
evidence be taken on claimant's curren~ condition to C~termine 
if claimant's disability has worsened since the approval of a 
stipulation in October, 1976. 

The only issue, as deliheated by the Own Motion 
·order~ is whether claimant's condition has worsened since th0 last 
award br arrangement of compensation which was a Stip~lation 

.a~proved on November 10, 1976. 

The hearing was continued tc, allow the parlies to 
·submit ·written briefs on the question of the admissibi.1 ity of 
a·file and film marked as defendanf•s Exhibits 35 and 36. The 
.record was closed on May 7, 1980 u~on receipt of defendant's 
brief. ' 

Claimant, ~hen 45 years of age, sustained a compensabl2 
injury on October ·24, 1972 when he -experienced sharp pain between 
his shoulders while lifting a fiy~~eel which weighed 270 poundi. 
Claimant was at the time employ~d as· a mechanic by Shockman · 
Concrete. On October 26, 1972 claimant came under the care of 
K.D. Peterson, a chiropractor,who ~iagnosed upper dorsal strain. 

I 

On January 12, 1973 claimant came under the car~ of 
Dr. T. D. Lahiri, a neurologist. D~. Lahiri reported complaint$ 
of pain~ in the back of the neck an~ down the ieft arm. He· 

I 
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♦ -

m The Board, after reviewinq tlio entire record in \-:rs
case, concurs with the Referee'' fin:,inns' and cor.c':us.l:y.'i
and would affirn and adopt the Refcree' s order, a eoi." of
which is attached hereto and by this reference is a
part hereof.

ORDER

Clairaant's request for own motion relief is denio.\.

Pursuant to OR 65G.273(3)
hearing, review or appeal.

neither oartv lia: ht

. !

Pursuant to Notice, this matter came on for hearing
on April 22, 1980, in Pendleton, Oregon, before Gayle Gemmell,
Referee. The claimant was present' and represented by his attorney/
Milo Pope of Kirkpatricks and Pope^ The defendant was representec
by Lawrence Rew of Corey, Byler an^ Rew. This matter comes on
for hearing upon an Own Motion Order of,the Workers' Compensation
Board issued on July 11, 1979. That Order referred claimant’s
request for own motion relief for a hearing and directed that
evidence be taken on claimant's current condition to determine
if claimant's .disability has worsened since the approval of a
stipulation in October, 1976. '

The only issue, as delineated by the Ov;n Mot-ion
Order-, is whether claimant's condition has worsened since the last
award or arrangement of compensation which was a  tipulation
.approved on November 10, 1976.

The hearing was continued to allow the parties to
submit’written briefs on the question of the admissibi.l ity of
a file and film marked as defendanti’s Exhibits 35 and 36. The
record was closed on May.7, 1980 upon receipt of defendant's
brief. ‘

Claimant, then 45 years of age, sustained a compensable
injury.on October 24, 1972 when he experienced sharp pain between
his shoulders while lifting a flywheel which weighed 270 pounds.
Claimant was at the time employed- as' a mechanic by  hockman
Concrete. On October 26, 1972 claimant came under the care of
K.D. Peterson, a chiropractor,who diagnosed upper dorsal strain.

^ On January 12, 1973 claimant came under the care of
Dr. T. D. Lahiri, a neurologist- Dr. Lahiri reported complaints
of pains in the back- of the neck and dovv*n the left arm. He

-781-
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reported that x-rays r~vealed degenerative cha~ges a ~:, C6 
and C7, with.posterior osteophytes. He treated claimant witn 
cervical traction and physiotherapy. 

Claimant was examined on April 27, 1973 bj Dr. 
Theodore Pasquesi, orthopedic.surgeon. Dr. ~9 squesi diagnosed 

··right cervical_ and upper dorsal strain with the _possiL,::.lity 
,of_ thoracic outlet·or sclenus anticus syndrome- as the result 
of a straining injury. Dr. Pasquesi felt that claimant could 

:work as a heavy equipment operator rather than as a heavy 
'. duty mechanic. He stated that claimant did not have ~\\eaEurable 
· i~pairment but had continuing symptoms of myositis as t.he · 
result of the s.trains. He felt that the claim could b-~J clos<::!d. 

On August 10, 1973, a Determination Order was 
issued granting temporary total disability and an awarl of 5% 
of the ma-ximum allowable ·for unscheduled perman'2!nt pa::tia.l 
disability. . 

Claim.ant was again seen by Dr. Lahir_i on ·July 1 7, 
1975. Or. Lahiri reported that claimant complained of ra.ins in ius 

.neck and down his arms and also intermittent low back ~ain.· 
Dr. Lahiri stated that claimant periodically has flare -uj_)s· 
of his cervical spondylosis for which he takes cervic,11 traction 

· at home which he may have to supplement with physiothcr.:.py. He 
· felt that claimant may also need· periodic physiothera:·._y to l:i.i.s 
!low back, although ~7rays showed only minor degenerative cha~ges 
in thai•area. Dr. Lahiri stated that claimant was curcent~y unabie 

'to work regularly on a sustained· basis at his t:.sual oc,--;upaticn. ·,ie 
· recommended retraining for some other job than his previous 

employmen~ as a mechani~. 

Claimant was seen by Dr. Gerald Jones who rapor~2d 
in J~ly, 197~ that claimant was still having back problems and 

·.was unable to work. He stated that it was u11likely thut clair,,an"'.: 
would"be·able to return to his previous occupation and referred 
him to Dr. Philip Corbett, orthoped.ic surgeon." · 

Claimant was examined on November 11, 1975 ny Dr. 
· Corbett. Dr. Corbett reported that forward fleixon of t!1e :1eck 
was limited to 25 degrees, extension was iimited 35 d~grees, literal 
flexion was· limited to _5 degrees on the right and 15 iegrees ·· 

· on the left, and· t;:.hat rotation was 1-i;nited to 20 degr012s bilatera.:.ly 
and to 45 degrees upon distraction. Dr. Corbett-reported that 

!claimant stated that he was unable to perform his ~revious employ·· 
·ment and felt that his increasing problems were a progression 

from his previous status so that his claim should be re-examined. 
- . -- . -·· ···-··---~-·- -·-····· - - ·-- ..... . 

·Dr. Corbett stated that he had not scheduled c.laimant t.o riaturn 
for the care- of the·neck. 

On January 9, 1976 the carrier issued ·a (i,.~r:.i.al·of 
claimant's aggravation claim .. Claimant r~quested u _hc:.-i.:in9· 

---~P.I?,~ali~g the _9-e~i_al. On February 17, 1976 Dr. Lahir:.. · 

-782-

-reported that x-rays revealed degenerative changes a , C6
and C7, with, posterior osteophytes. He treated claimant wirn
cervical traction and physiotherapy.

Claimant was examined on April 27, 1973 by Dr.
Theodore Pasquesi, orthopedic surgeon. Dr. Pasquesi diagnosed
■right cervical, and upper dorsal strain with the .possibility

< of, thoracic outlet-or sclenus anticus syndrome- as the result
of a straining injury. Dr. Pasquesi felt that claimant could
work as a heavy equipment operator rather than as a heavy

1 duty mechanic. He stated that claimant did not have vaeasurable
impairment but had continuing symptoms of myositis as the
result of the strains. He felt that the claim could b-:,‘ closed.

On August 10 , 1973, a Determination Order v;as
issued granting temporary total disability and an award of 5%
of the maximum allowable for unscheduled permanent partial
disability. • .

Claimant was again seen by Dr. Lahiri on July 17,
1975. Dr. Lahiri reported that claimant complained of .gains in his

, neck, and down his arms and also intermittent low back pain.'
Dr.Lahiri stated that claimant periodically has flare-ups'
of his cervical spondylosis for which he takes cervic.il traction
at home which he may have to supplement with physiothcrepy. He 
felt that claimant may also need' periodic physiotheraf.y to !iis

ilow back, although x-rays showed only minor degenerative changes
in that area. Dr. Lahiri stated that claimant was currently unabie

‘ to work regularly on a sustained basis at his usual occupation. We.
■ recommended retraining for some other job than his previous
employment as a mechanic.

Claimant was seen by Dr. Gerald Jones who reported
in Jgly, 1975 that claimant was still having back problems and

'.was unable to work. He stated that it was unlikely that claimant
would'be■ able to return to his previous occupation and referred
him to Dr. Philip Corbett, orthoped.ic surgeon.'

Claimant was examined on November 11, 1975 by Dr.
Corbett. Dr. Corbett reported that forward fleixon of the neck
was limited to 25 degrees, extension was limited 35 degrees, lateral
flexion was' limited, to .5 degrees on the right and 15 degrees
on the left, and-that rotation was limited to 2C degrees bilateraj.ly
and to 45 degrees upon distraction. Dr. Corbett-reported that
claimant stated that he was unable to perform his previous employ--
ment and felt that his increasing problems were a progression
from his previous status so that his claim should be re-examined.

m

m

Dr. Corbett stated that he had not scheduled c.laimant t.o return
for the care of the neck.

On January 9, 1976 the carrier issued a a^juial of
claimant's aggravation claim.. Claimant requested a hearing
appealing the denial. On February 17, 1976 Dr. Lahiri -
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··reported.his opinion ~hat there was;an aggravation a~a worsening 
·.·_;':i':-··.·of claimant's 1972 injury. CL1~_mant was again seen b/·;)r. Lahi.ri" 

_.·' / .. •. on August 10, 19 7 6 at which t ime',,he I complained· of coni~ .i Cerable 
:,,·-' difficulty with pains in the neck,· headaches and difficulty 

·• 1.: 'with focusing his eyes. Dr. Lahiri felt that claimanf ~ay benefit 
from wearing a cervical collar but felt that his proti2~s·were · 

·going to be_ of a chronic nature. He st~ted that ~lairnRnt ~~lt 
·that his symptoms had worsened•since he last saw him in January, 

, .. 1976. He reported that neck motion!was limited tc eit.'.-:.er·side 
'·. · ~ · 40 degrees, that extension· was l.imi -i:.ed to 4 0 degrees, ci .1d 

- i,: · forward flexion was limited to 50 d~grees. 
\ : ' 

;~ On November 10, 1976 a Stipulation was ap~roved 

! : 

which provided for acceptance of cibimant's claim for aggravation 
,and for an additional award of 22.19% ·of the maximum al·Lowa_ble 
by statute for unscheduled disabili~y equal to 71 degrees_. 

Claimant was again seen· by Dr. Lahiri on t:ay 19, 1977. 
Dr. Lahiri reported that ~laimant still complained of stiffness 
.in the neck, terrible headache; and 1 of inabiiity to tu~n th~ 
neck very well so that he_ had to tu~n his wholG body in order 
.to turn sideways. Dr. Lahiri reported the same degree~ of 
~imitation of neck motion·which he had recorded on Auuust 10; 
1976. He ~tated his opinion that ciaimant was currenfly totally 
disabled from engaging ·i~ a gainful occupation. On July 31, 
1977 ·Dr. Lahiri ·reported that .::_n his opinion claimant' .3 conditio;·, 
had become aggravated to the point Fhat he was cu1:-r2nt._;_y totally 
disabled. · 

, 
On May 25, 1979 claimant requested that tte Board 

exercise its own motion jurisdiction and reopen his claim. The 
Board referred the matter for hearihg to determine whether 
claimant's condition had worsened since the approval of the 
St;i.pulation. 

Claimarit was aga~n seen by Dr. Lahiri on August 22, 
!', 1979. Dr. Lahiri reported that claimant complained of increasing~y_ 

·severe pain in the neck, sometimes so severe that _he was unable 
, to move his head. He also complained of pains in the arms and 

\ 1,''. shoulders. Dr. Lahir i reported that neck movements were markedly 
:-:, restricted with rotation to either side possible to only 20 degrees, 

' . ' ~ _.;_ ·-·-···· --- . -----•· -·-·· . . _,,. 
t ! ' 

; ., extension possible· to 20 degrees and forward flexion no3s.ible . 
. ,.,. ::'.; 'to 20 degrees. He reported severe muscle spa sin in tr:; -;-:iack _ of 

·' ±he nee~. Dr. Lahiri prescribed ph~siotherapy inclut~ng heat,. 
maooage and cervical traction and stated if claimant .s:-,ould 

, . ,} ·;·_-; 'fail to improve further investigati~in would be neces~c:ry . 
. f' 

,:: . Claimant was again seen· by Dr. Lahiri on :-',,rch 2o,· 
, :: ·;1980. Dr. Lahiri reported that claimant felt _that inc.: neck·oains· 

·~:;·:·, .. had not improved and reported that lie was experienci.ng !,um!:,;-i(;SS · 
· l· .·, and shaking of the left arm as well I as headaches. Dr. i...ahiri 
, ;~~ again prescribed physical therapy and stated _that in ~is 
. ~-. ·opinion claimant was .currently perfuanehtly and totally disabl~d 

from working in a gainful occubatioh on a reasonably co~tinuous 
, ... .' .. )Jasis. · _ 783 _ , 

#

#

I.

"reported .his opinion that there was .an aggravation ar.d worsening .
'.of claimant’s 1972 injury. Claimant was again seen by Dr. Lahiri
■on August 10 , 1976 at which time''''he ' complained-of cons ,i derable
difficulty with pains in the neck, headaches and difficulty

’with focusing his eyes. Dr. Lahiri felt that claimcint may benefit
from wearing a cervical collar but felt that his problems'were
'going to be of a chronic nature. He stated that claimant fwlt
•that his symptoms had worsened since he last saw him in January,
1976. He reported that neck motion!v/as limited to eitlier’side

. 40 degrees, that extension' was limited to 40 degrees, and
^forward flexion was limited to 50 degrees.

On November 10, 1976 a  tipulation was approved
which provided for acceptance of claimant's claim for aggravation-
•and for an additional award of 22.19% of the maximum allowable
by statute for unscheduled disability equal to 71 decrees.

Claimant was again seen by Dr. Lahiri on Nay 19, 1977. •
Dr. Lahiri reported that claimant still complained of stiffness
.in the neck, terrible headache, and;'oi inability to turn the
neck very well so that he had to turn his whole body .i.n order
to turn sideways. Dr. Lahiri reported the same degrees of
limitation.of neck motion'which he had recorded on August 10,
1976. He stated his opinion that claimant was currently totally
disabled from engaging 'in a gainful occupation. On July 31,
1977 Dr. Lahiri reported that in his opinion claimant's conditio:';
had become aggravated to the point that he was Currently totally
disabled.

On May 25, 1979 claimant requested that the Board
exercise its own motion jurisdiction and reopen his claim. The
Board referred the matter for hearing to determine whether
claimant's condition had worsened since the approval of the
 tipulation.

Claimant was again seen by Dr. Lahiri on August 22,
1979. Dr. Lahiri reported that claimant complained of increasingly'severe pain in the neck, sometimes so severe that he v;as unable
to move his head. He also complained of pains in the arms and
shoulders. Dr. Lahiri reported that neck movements were markedly
restricted with rotation to either side possible to only 20 degrees,

. ........ ... • .... . . -. ^
extension possible' to 20 degrees and forward flexion possible
to 20 degrees. He reported severe muscle spasm in tie -back,of
;the neck. Dr. Lahiri prescribed physiotherapy including heat,. 
mas€age and cervical traction and stated if claimant.should
‘fail to improve further investigation would be necessary.

Claimant was again seen'by Dr. Lahiri on ''’urch 2d,
1980. Dr. Lahiri reported that claimant felt .that his neck'pains-
had not improved and reported that he v;as experiencing .numbness
and shaking of the left arm as well'as headaches. Dr. Lahiri
again prescribed physical therapy and stated that in his
opinion claimant was .currently permanently and totally disa'oled
from working in a gainful occupation on a reasonably continuous
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Claimant was again examined by Dr. Corbett on 
April 15, 1980. Claimant complained of continuing and~ incr~asing 
neck pain since last seeing Dr, Corbett. He reported that the ' 

_pain t::Xtending from the neck into the arm had recentlynbecome so 
excruciating that he experienced numbness which cause~ :~ss of 

:uie ot the left arm.• Dr. Corbett reported that claimant volun-
. tarily rotated his neck only five degrees to the riqh~ an~·10 _ 
degreies t9 the left, but that on passive motion, assisti·✓e motion· 

· an_d diversion claimant was able to rotate to ti1e rigl-."i: 35 to 40 
; degrees and to the left 55 to 65 degre0s. He reported ·..:hat:, 
'.~xt~nsion was limited at 40·degrees and flexion was possible.~o 
; 20 degrees. Dr. Corbett reported that claimant ha.d much frc~er 
·range of motion while getting dressed than.was elicited under 

· direct observation and voluntary testing. Dr. Corbett stated 
:that x-rays did not show any significant difference from those 
:taken in 1975. Dr. Corbett stated that· there did not appear to 
:be any objective evidence of det~rioration of claimant's 
: condition since his examination of 1975, although claimant's 
• subjective cornplain-f::s1 appeared to have increased. 

Claimant has not worked for wages since his industrial 
: injury and has not 16oked for work. He states that on different 
occasions following his injury he attempted to return ~o his former 
job as a mechanic, but was unable to do the work. Claimant 

·.testified that he was unable to work in October, 1976 ~nd is unab:e 
'.to work now. Claimant testified that his only source of income· 
has been buying, sellin·g and trading various items for a profit. 

· 'He · sold his home and had a new home built in the summer of· 19_79. 
Claimant testified that his condition has gradually go~ten worse 

: sin.ce November of 19 76. He testified that he currently expe!:' ienc0:s 
· continuous pain between his- shoulder blades and up his neck and 
!-that if he remains up for very long he can hardly hold his head 

up and is. required to lie· down. He complains pf headaciws:· · 
·and.difficulty sleeping. He complains of numbness in t,e. left 
· arm which has required that he learn to write and ;_:,er form ot:1er 
-·~ctivities with his right hand, having been previo~s~y left~handuu. 
'.-He testified that he can only.turn his head very, very slightly· 
·. to the left or right or backwards and is· requ~red to·· ~·u.~·n his· 
·,whole body instead of his neck. 

Glaimant testified that.he is unable- to aig with a 
shovel and that he does not prune trees or haul in a t.raile~. 

··He stated that he ~oes not work outside of the hor.1e i .. 
the yard and has not operated any heavy equipment i1· ~he last year, 
although he· operates a garden tractor. 

Mr. D. W. Hackler testified that he has known claimant 
since 1972 and has seen ·him somewhat regularly sicce i1is injury. 
He tejtified that .in his opinion claimant is definiteiy worse now 

• than he was.at the beginning of 1977. He testified -that clairaant 
, is.uriable to turn his head when talking to someone or whe~ driving 
and has to turn his whole body. He testified that he ~cts as a· 
banker, loaning money to claimant for his · "horse-trading" enaeav0: s. 
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Claimant was again examined by Dr. Corbett on
April 15, 1980. Claimant complained of continuing and-, increasing
neck pain since last seeing Dr. Corbett. He reported rhat the
pain extending from the neck into the arm had recently ^become so 
excruciating that he experienced numbness which caused loss of
use of the left arm. • Dr. Corbett reported that claimant volun-

‘ tarily rotated his neck only five degrees to the righu and-10
degrees to the left, but that on passive motion, assistxve motion'

• and diversion claimant was able to rotate to the right 35 to 40
; degrees and to the left 55 to 65 degrees. He reported -jhat
'extension was limited at 40 degrees and flexion was possible .to
' 20 degrees. Dr. Corbett reported that claimant had much freer
range of motion while getting dressed than was elicited under

■ direct observation and voluntary testing. Dr. Corbett stated
; that x-rays did not show any significant difference from those
•taken in 1975. Dr. Corbett stated that there did not appear to
'be any objective evidence of deterioration of claiman's's
: condition since his examination of 1975, although claimant's
- subjective complaints^ appeared to have increased .

Claimant has not worked for wages since his industrial
■ injury and has not looked for work. He states that o.n different
occasions following his injury he attempted to return ro his former
job as a mechanic, but was unable to do the work. Claimant

•.testified that he was unable to work in October, 1976 and is unable
to work now. Claimant testified that his only source of income'
has been buying, selling and trading various items for a profit.
"He sold his home and had a new home built in the summer of- 1979.
Claimant testified that his condition has gradually gotten worse

-.since November of 1976. He testified that he currently experiences
• continuous pain between his- shoulder blades and up his neck and
’-that if he remains up for very long he can hardly hold his head

up and is required to lie down. He complains of headacl'ies;'
and- difficulty sleeping. He complains of numbness in the- left
arm which has required that he learn to write and perform other

• activities with his right hand, having been previously left-handca.
•He testified that he can only.turn his head very, very slightly
•to the left or right or backwards and is required to' t'L..Ln his
■whole body instead of his neck.

Claimant testified that.he is unable- to dig with a
shovel and that he does not prune trees or haul in a t.trailer.
He stated that he does not work outside of the home i..
the yard and has not operated any heavy equipment ii c.he last year,
although he operates a garden tractor.

j . * *

Mr. D. W. Hackler testified that he has known claimant
since 1972 and has seen him somev;hat regularly since iiis injury.
He testified that .in his opinion claimant is definitely worse now

•than he was .at the beginning of 1977. He testified tha i: claimant
is unable to turn his head when talking to someone or when driving
and has to turn his whole body. He testified that he acts as a
banker, loaning money to claimant for his "horse-trading" endeavc.s.

#

m
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Mr. Larry Fe_lix, a. .private investigatu-r, ..:cstified 
that he has been· appointed custodian of the business .:ecords 
of Mr. Kenneth Gale, a p~ivate fhvestigator who died l~ October, 
1979. He produced a file and a film found in Mr. Gale's records 
concerning work he had done regarding claimant's worker's 
compensation case which he testified were a part of ·Mr. Gale's 
busines~ records and were ketp in the usual manner of s~ch 
-business records. Objection was made by claimant's counsel to 
admission of the file and the film. It was agreed tha~ ruling 
would b~ reserved pending briefs on ihis ~uestion and that 
the film wou~d be shown. After reviewing the film cl&imant 
testified that at times he was deptcted· in the films, but at other 
tim~s the person in the film ~as nnt him, b _ut was his brother 
who looks very much like him. Mr. Hackler testified that claimant 
has a brother who looks very much like claimant. 

Mrs. Caroline Felix, .a :Private investigator, testified· 
fhat"she took film of claimant on April 15, 1980 at his residence. 
The film was shown and clairaint was seen digging·in his ya~d and 
bending at the waist repeatedly. Cl~imant was also s~en operatin~ 
a tractor and turning his head. He was seen p=uning tr~es. 
On reubttal claimant testified that 1 he did not ever shovel soil, 
but that he may have shoveled leaves. He testified that he cut 
some little branches off of a tree with clippers and that he 
has operated his tractor a lot arouhd his residence and has ha~led 

and dumped trash in the trailer .. 

·Ruling was reserved on the question of. tl·,c admis3ibil.i tY 
of Exhibits 35 and 36 which are the file and.the film taken by 
a private investigator now deceased.· These exhibits.have b � ~n 
offered under the business records exception-to the hearsay rule . 

. ·bas 41.690. If s6 admitted claimant is deprived of th8 oppor­
tu'nity. to cross-examine the author ·of the documents in ·::·h13 :'.:ile · 
and the person who took the fil1~1. In this case claimant has brouc,;.1t 
into question whether the film is of him or is at leas~ in part 
of someorie else who looks like him. Under these circu~~tances 
.absent the opportunity· to cross-exam~ne the investigat..:d ~~ find 
that the file and film should not be received. The ·ob~cction to . . . 
Exhibits 35 and 36 is sustained. ' 

The only question to be determined. in thi:; case is 
whether claimant's condition has worsened since Novemoer 10. 197~. 
Claimant experience·d an upper back strain as a r(:)su1·t ():: wr .. :..~h 
he has been off work for eight yea:r-s. '!'he evidence sho\•Js t:1at 
bofh before and after No~e� ber, 1976 dlaimant felt th~~ his 

'condition was such that he was unable to perform .;:.n_-1 ~·.-ork, ..:.:.at 
pe did not perform any work for wages, and that he di~ not rna~e 
any efforts to obtain work. Claimant states that his condi~ion 
has become worse. '11he films which :were taken of clai.i::.1ant shortly 
before the hearing do not depict a 1man as severely limited 
as claimant's testimony would indic:ate. He testified .:hat he 
could not dig with a shovel and that he- h~d not pruned tree~ 
and the f~lms ~ho~e~ him perform~ng ~h9se ac~ivi~ies and oc~crs 
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Mr. Larry Felix, a private investigator, -jestified
that he has been’ appointed custodian of the business records
of Mr. Kenneth Gale, a private investigator who died in October,
1979. ?Ie produced a file and a film found in Mr. Gale's records
concerning work he had done regarding claimant's worker's
compensation case which he testified were a parr of Mr. Gale's
business records and were ketp in the usual manner of sach
•business records. Objection was made by claimant's counsel to 
admission of the file and the film. It v/as agreed that ruling
would be reserved pending, briefs on this question and that
the film would be shown. After reviewing the film claimant
testified that at times he was depicted- in the films, but at other
times the person in the film was not him, b ,ut was his brother
who looks very much like him. Mr. Hackler testified that claimant
has a brother who looks very much like claimant.

Mrs. Caroline Felix, .a private investigator, testified-
that'she took film of claimant on April 15, 1980 at his residence.
The film was shown and claimant was seen digging-in his yard and
bending at the w'aist repeatedly. Claimant was also seen operating
a tractor and turning his head. Ke was seen pruning trees.
On reubttal claimant testified that’ he did not ever shovel soil,
but that he may have shoveled leaves. He testified that he cut
some little branches off of a tree with clippers and that he
has operated his tractor a lot around his residence and has hauled

and dumped trash in the trailer.

Ruling was reserved on the question of,the admissibility
of Exhibits 35 and 36 which are the file and the film' taken by
a private investigator nov; deceased.- These exhibits. have been
offered under the business records exception-to the hearsay rule.
OR 41.690. If so admitted claimant is deprived of the oppor­
tunity- to cross-examine the author of the documents in the file
and the person v/ho took the film. In this case claimaib: has brougnt
into question whether the film is of him or is at leas-^ in part
of someone else who looks like him. Under these circumsuances
.absent the opportunity to cross-examine the investigatc.r .1 .find
that the file and film should not be received. The objection to

iExhibits 35 and 36 is sustained.

The only question to be determined-in this case is
whether claimant's condition has worsened since Novemoer 10. 1'976
Claimant experienced an upper back strain as a result 0 5 whi.jh
he has been off work for eight years. The evidence shows tnat
both before and after November, 1976 claimant felt tha'c his
condition was such that he v/as unable to perform any work, chat
he did not perform any work for wages, and that he did not maxe
any efforts to obtain work. Claimant states that his condition
has become worse. The films which iwere taken of claimant shortly
before the hearing do not depict a 'man as severely limited
as claimant's testimony would indicate. Ke testified chat he
could not dig with a shovel and that he- had not pruned trees
and the films showed him performing those activities and_ o'chers
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:without apparent 1 imitation or di ff i 0cul ty. _ A · review .:.; f the medic~-- :i.. 
'.evidence shows an increase in subjective complaints by claimant Q. 
_with very little evidence-of any objective.worsening of his W 
1c_ondition. Dr. Corbett's report suggests that claimant volur.tarily 
:limits his mo~ion while being observed but that upon distraction· 
ihis ranges of motion have actually i~proved since 1975. Dr. 
~brbett does not feel that claimant's condition is objectivG:y 
'worse. Dr. Lahiri concludes that his condition has WOLsened. 
I~ ~i~w of the totality of the evidence in the record I ·find 
;Dr. Corbett's opinion the more persuasive. Taking into considerat:..':.on 
iall of the evidence I find that claimant has failed to prove by a 
;preponderan-ce of the evidence that his condition has worsened 
'since November, 1976. 

I therefore recommend that the Board decline to 
-exercise its Own Motion jurisdiction in this case._ 
+-------·· -- -- -· - -- --- . . , ., 

u 

WCB CASE NO. 79-10,117 August 15, 1980 

:DANCHA SAWICKI, CLAIMANT 
.Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 

_Order 
---·----· ---- - -· •• --· -· --- ---•--·---·- -- - ·-- -~- --•• -, • .,-+- • +•-- • - . . • • -
t .• 

, · On July 25, 19 80, claimant, by and through her a·'.:. ::.or-
- ney, requested that th_e Board ieview ·i:.he Opir.ion anc. ,~,.rder 
·of the Referee, dated July 23, 1980. On August 11, ;_JJO, 
: claimant's attorney withdrew the request for ·review cil"!d 
,the.Board entered an order dismissing the case and -making the 
,.order of _the Referee final by operation of law. 

, On August 15 ,_ 1980, clai::-nant I s attorney advisee, ·:.he 
. Board that he did not wish the request for review di;;.,-
: missed but merely withdrawn and held for naught in C.".'-'ser , to confer. jurisdiction back - to the Referee. It is t_-,c. 
[Board's practice:: to dismiss a2.l cases when the party rc­
;quests a "dismissal" or "withcirawal" and it will cor.·.::...,1.ue 
'.to do so unless the reque~ting party asks for a-different 
. action. The Board is willing to_ accommodate the part.::.(!S. 
;in any way possible but it is not .able to reaC betwee~ the 
=lines of a general request for withdrawal. After cons~der­
·ation: the Board concludes that Mr. Yates 1 telephone; re­
·quest of this.date should be granted. 

IT IS HEREBY ORDERED that the l{equest for Review, dated 
·July 25, 1980, is hereby witl'}drawn and held for naug!y.: as , 

· is the Board's Order of Dismissal, dated August 14, 1980. 
, The Re-feree wil-1 continue to h~ve jurisdiction unti.i. the 
· appeal period runs on August 2 2, 19 80. -
---•a•------ -- • ,..-,. ~ 
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.without apparent limitation or difficulty. . A ' review of the medic:-.!
•evidence shows an increase in subjective complaints by claimant
with very little evidence'of any objective.worsening of his
’condition. Dr. Corbett's report suggests that claimant voluntarily
ilimits his motion while being observed but that upon distraction
;his ranges of motion have actually improved since 1975. Dr.
.Corbett does not feel that claimant's condition is objectively
worse. Dr. Lahiri concludes that his condition has worsened.
In view of the totality of the evidence in the record I find
iDr, Corbett's opinion the more persuasive. Taking into considerauion
jail of the evidence I find that claimant has failed to prove by a
Ipreponderance of the evidence that his condition has worsened
'since November/ 197 6.

m

I therefore.recommend that the Board decline to 
-exercise its Own Motion jurisdiction in this case..

WCB CA E NO. 79-10,117 August 15, 1980

:DANCHA  AWICKI, CLAIMANT
.Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order

I On July 25 , 19 80 , claimant, by and through her a:'. ::or-
ney, requested that the Board review the Opinion ana Order
'Of the Referee, dated July 23, 19 80 . On August 11, -.9 30, ■
;claimant's attorney withdrew the request for review end
;the•Board entered an order dismissing the case and making the
[.order of the Referee final by operation of law.

, On August 15, 1980, claimant's attorney advised tlie
.Board that he did not wish the request for review dis-
. missed but merely withdrav/n and held for naught in c.t-ler
to confer- jurisdiction back to the Referee. It is tnc.
[Board's practice to dismiss all cases when the party rc-
• quests a "dismissal" or "withdrawal" and it will cont-nue
; to do so unless the requesting party asks for a diff-erent
.action. The Board is willing to, accommodate the parties
!in any way possible but it is not able to read between the
;lines^of a general request for withdrawal. After consider­
ation , the Board concludes that Mr. Yates' telephone re­
quest of this,date should be granted.

■ IT I HEREBY ORDERED that the Request for Review, dated
•July 25 , 19 80, is hereby withdrawn and held for naugh'c as v
is the Board's Order of Dismissal, dated Augus
The Referee will continue to have jurisdiction
appeal period runs on August 22 , 1980.-

: 14, 1980
until the
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WCB CASE NO. 79-5412 

GARY LEE SPEAR, CLAIMANT ",;..,_',· 
Jerry E. Gastineau, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

August 15, 1980 

On August 5, 1980, claimant, by and through hi.,; .:.:::o.c­
ney, requested the Board study its Order of Remand. ,:iaim­
ant contends the Board's. order is ah"biguous. 

Th€ Board found that, based on the facts i !, tr:i:::; case, 
the Referee had incorrectly relied upon ·the _f:ras LJre · .. 
~ripac case. The Referee hac. found ttie Fi.:.1i,: could .... t den:':· 
responsibility for this claim. The Soard reversec =.·.1,· RE:-:'­
eree and remanded the claim to be set for a hear ins , . deter­
mine whether or not the claim is comr:,cnsable. The -~~ourd 
does not flnd its order to.be ambiguous. Therefore, ii: dt.'.~ 
nies claimant's motion. 

IT IS SO ORDERED. 

WCB CASE NO. 79-6590 

KIRK WOLTER, CLAIMANT 
'Ailen & Vick, Claiman~'s Attys. 
Blair, MacDonald, Jensen & Lipscomb, 

Employer's Attys. 
Request for Review by Employer 

August 15, 1980 

This case is before the Board on the employe c-c;-~_c,~i'er' s 
request for Board review of the Refere~_c 1 s order whici:: · 

r, reversed its July 23, 1979 denial, reversed the Work~1·s 1 

Compensation Department's order of September :..J, 1S70, 
ordered it to pay claimant a 11 ::ienef its he is en ti tl,,ci to, 
.awarded claimant a pena.J.ty equal t6 2 5 % of the ,::,,::ir;-,;;t::!,, s ,; ,_:ie,:1 
due him not to exceed ~250 anc graritt.:.!d claimant's at.tc, .·n2y ...1 

fee. The employer-car:;:-ier contends claimant 'dc.S r.0c t.;llow::::9 
a treatment program recommended by the Orthopaedic :C--;,.:;; ·,.1:;. t.:1c .: :c· 

and should not have to pay penal ties and attorney fet.::::: ·,•the , 
it relied ·on an order from the Workers' Compensation ,.·. ~Jart.­
ment. 

The Board, after de nova review, modifies. the ., .. ·,, :.~:e' ·; 
order. The treating physician in this case is. 8r. c:.i:.:. ,orn. 
The Orthopaedic Consultants reccmmended claimant res· __ for 
approximately one week - in bed, and :then begin a f,E:r:i., ,:} of 

.active exercises which should cons:i.,st of swimmir.s; anc:~ ·1·iilliams 
, . flexion exercises of the - lumba1: spi'ne as taught by a c,: .. ;npetent 

physical therapist. They felt that: 3.fter a ri10 .• th of' .~c:.:tiv1• 
exercises claiQant could return to work. 

·-, ··- ... ~ 7 8 7-
1 

WCB CA E NO. 79-5412

GARY LEE  PEAR, CLAIMANT
Jerry E. Gastineau, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order

August 15, 1980

On August 5 , 1980 ,' claimant, by and through hio
ney, requested the Board study its Order of Remand,
ant contends the Board’s.order is ambiguous.

. itor-
Ciaim-

The Board found that, based on the facts in this case,
the Referee had incorrectly relied upon 'the Fras jrc-^ .
Aqripac case. The Referee had found the Fund could t deny
responsibility for this claim. The Board reversed iho Ref
eree and remanded the claim to be set for a hearing t; ; deter­
mine whether or not the claim is corripensable. The Boc^rd
does not find its order to.be ambiguous. Therefore, it de­
nies claimant's motion. -

IT I  O ORDERED.

'le:

WCB CA E NO. 79-6590 August 15, 1980

KIRK WOLTER, CLAIMANT
Allen & Vick, Claimant's Attys.
Blair, MacDonald, Jensen & Lipscomib,

Employer's Attys.
Request for Review by Employer

This case is before the Board on the employer-ca
request for Board review of the Referee's order which
reversed its July 23, 1979 denial, reversed the Work:"
Compensation Department's order- of  eptember _3, 1979 
ordered it to pay claimant all benefits he is entitle
•awarded claimant a penalty equal to 25% of the compen
due him. not to exceed $250 and granted claimant's att
fee. The employer-carrier contends claimant v/cs not
a treatment program recommended by the Orthopaedic
and should not have to pay penalties and
it relied on an order from the Workers
rneiit.

] s

C ’
t

atrorney iec
Compensation

to,
"Z i on
ney u
ilowi -'.g
uitars
'-'/he:
oart-

e
;orn
tor
of

The Board, after de novo review, modifies the 
order. The treating physician in this case is. Dr. Cli>:
The Orthopaedic Consultants recommended claimant res-,,
approximately one week•in bed, and bhen begin a period
.active exercises which should consist of swimming and Williams
flexion exercises of the • lumbar spine as taught by a cr.-npetent
physical therapist. They felt that after a rao-.th of uctivi-
exercises claimant could return to work.
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On May 21, · 19 79, the employer-carrier advised c :!_aL:1an t. 
it had set up a program on the basis of the-Orthopae6ic 
Consultants' recommendations. It also stated it would not 
pay for any treatment provided bi Dr. Cli~born beyon~ July. 
16, 1979. 

On July 26, 1979, Dr. Clib:,orn advised the curri, , he 
had recommended swimming as a :::r:erapy for claima:1.t. ·; .,tima, ~ 
had swam in a river near his home and indicated chis ·, ... de 
his.back pain worse. 

The carrier, on August 13, 19 79, requested a· dct ; :~:-.1.::..na­
tion be made in this case on the basis that clairnan t :·.,1d 

:been released for work if he ·fo1lowed the treatment c.:·cornme:1d1.=:: 
by the Orthopaedic Consultants. It noted claimant hcid 
failed to begin this program. On August 24, 1979, ·t::! _ 
carrier requested permission to st:spend payment -of c,:;;~1:1t1ns.·1-
tion for claiman·t' s refusal to submit to recommended -::reatn~nt. 

The Wor:kers' Compensation Department, Corr.pliancc )ivision, 
on September 13, 1979, advised claimant it hat"~ grantc:: ;:he 
carrier's request that it be a~lowed to suspend his cc~?ensa­
tion payments until he entered active treatment. On '.':-_1'1ernb0.c 

14, 1979, a Determination Order was issued to award cl~imant 
temporary total disability compensation after noting i,:.s 
compensation had been suspended for his failure to pe:~·ticip.:...te 
in· a recommended treatment program. 

In January 19 80, Dr. Clibborn reported cJaimanJ.:. ,-.:.J 
returned to work. . He had advised. claimant that the •= ._--,:nopaedic 

r Consultants I recommendation of treat;:nent was [✓ ''.~obabl" :_;ased 
ion inadequate information. He felt the treatmcn t thc·.y . 
;suggested would have been ineffective and prob~bly wcr~ened 
'claimant's condition. Dr. Clibborn stated he had not jeen 
-contacted by the carrier to attempt to resolve this c0,1~=1ic-: .. 

The Board agrees with the Referee that claimant !·;ad no 
obligation to follow the recommendations of the Orthc 1Jaedic 

. Consultants and that his failure to do so did not co:1.-.,titute 
·failure to submit to such treatment. The carrier fa.ilea to 
contact Dr. Clibborn and try to resolve the disagreemGnt 
over the suggested treatment. The Board is aware th-:.:-. 

. swimming in a river and participating to hydrotherc:p:_: ,.mder 
the direction-of a trained therapist are two differen~ 
things. However, the carrier unilaterally terminated or 

· denied paying for the treatment clain1an t was recei vi.-,g from 
Dr. Clibborn. 

Once the dispute between Dr.. Clibborn and the O,:r:.:hopae di c 
Consultants arose, the carrier shou1d have requested. assistance 
from the Workers' Compensation Department to have claimant 
examined by a third doctor to resolve the conflict. It 
failed to do this. 

-788-

On May  1, 1979, the employer-carrier advised claimanr
it had set up a program on the basis of the 'Orthopaedic
Consultants' recommendations. It also stated it would not
pay for any treatment provided by Dr. Clibborn beyond July.
16, 1979.

On July 26, 1979 , Dr. Clit/oorn advised the carrii ■ he
had recommended swimming as a Lnerapy for claimant. ; :,iimai. ^
had swam in a river near his home and indicated chis -u.-de
his.back pain worse.

The carrier, on August 13, 19 79 , requested a 'del:-.;rmin'a-
tion be made in this case- on the basis that claimant I'.ud
.been released for work if he followed the treatment r:':.commended
by the Orthopaedic Consultants. It noted claimant had 
failed to begin this program. On August 24 , 1979 , t::-..
carrier requested permission to suspend payment of comptjns.i-

tion for claimant’s refusal to submit to recommended -ireatmiunt.

The Workers' Compensation Department, Com.pliance Division,
on  eptember 13, 1979 , advised claimant it had grantc;! the 
carrier's request that it be allowed to suspend his compensa­
tion payments until he entered active treatment. On h-.r/ember
14, 19 79, a Determination Order was issued to award cl:-iimant
temporary total disability compensation after noting n;.s
compensation had been suspended for his failure to participate
in' a recommended treatment program:.

In January 1980,. Dr. Clibborn reported claimant c.rd
returned to work. , He had advised, claimant that the Cr\;hopaedic
.•Consultants' recommendation of treatment was probabl'' ;;-ased
' on inadequate information. He felt the treatment thr-.y
I suggested would have been ineffective and probably worsened
'claimant’s condition. Dr. Clibborn stated he had not been
•contacted by the carrier to attempt to resolve this coi'irlicr.

The Board agrees with the Referee that claimant nad no
obligation to follow the recommendations of the Orthopaedic

• Consultants and that .his failure to do so did not co;i:^titute
'failure to submit to such treatment. The carrier failed to
contact Dr. Clibborn and try to resolve the disagreement
over the suggested treatment. The Board is aware th:.!
swimming in a river and participating to hydrotherapy under
the direction-of a trained therapist are two differeno
things. However, the carrier unilaterally terminated or
denied paying for the treatment claimant was receiving from
Dr. Clibborn.

Once the dispute betv/een Dr.. Clibborn and the Orthopaedic
Consultants arose, the carrier should have requested- assistance
from the Workers' Compensation Department to have claimant
examined by a third'doctor to resolve the conflict. It
failed to do this.

-788-
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The Workers I Comr,ensation :)q:,a~tr:ient. should have .dv.isrid 
the carrier first to · check with Dr.; Clibbo:cn, 'the tn .. : 1~inq 
physician, regar_aing the recdrnfi\fri·dep treatment. Whc,~· ... '.:~ w~.,; 
discovered he disagreed with the Orthopaedic Consult,,, ,:s, 
the Department should have advised the carrier what , .,,:.• 
procedu~es were to·tesolv~ the conflict. 

· Based on the evidence in this case, th~ Board d,o,:_;·, not 
find the carrier should be penalize~ for ~oi~~ what ~hP 

· Workers I Cor:npensation Depar,tmen t au:thorized it to do .. 
However, it should be penalizec. for· unilaterally' deny~ :,g 
payment of additional treatment proyided by Dr. Cl.i..bi:,,~1.c::1. 
There.fore, the Board would reverse the Referee I s awa:c.:i of J .. 

·penalty equal to 25% of all the "appropriate :Oene::its" he 
found claimant was entitled to and awarc3s claimant a ,-_;:::,1alty 
equal to 25% of ~11 the unpaid medital bills of Dr. (_,::.tbborn 
occurring from the ~ate of its denihl of them to the Jete 
claimant returned to work.· 

ORDER 

The:· Referee's order, dated February 25, 1980, .:...::; moaiL.t2d.· 

The Referee I s award of an addi tiona 1 amount eq1:..;i.:_ to 
25% of the amounts payable under pa.ragraph (::,) of· hii::; order, 
not to exceed to $250 is reversed. r 

Claimant is hereby awarded an amount equal to 2.:.":L of 
all of the unpaid medical bills of pr. Clibborn Fror,, ~:12 

date of the carrier's denial to the date clai@ant retJrned 
to work. 

Claimant• s attorney is hereby granted as a reas,)ncible 
attorney's fee for his services at ~oard review a sum equal 
to $250, pay ab le by the _carr_ier. 

WCB CASE NO. 79-325,9 August 18, 1980 

KENNETH L. COLVIN, CLAIMANT 
Willner, Bennett, Bobbitt 

& Hartman, Claimant's Attys. 
Kei"th D. Skelton, Employer's Atty. 
Request for Review by Employer 

l .. --•. -~· -

This case is before the Board bn the employer-carrier's 
request that it review that portion: of the Referee's t)rder 
which granted claimant an additional award of cornpen'.:"at.:i.on 
over that of. the Determination Order i:;qual to 32 ° for.· 10 <,:; 

urischeduled disability for his low back· injury, makinq -:::he 
aggregate award 64° or 20% unscheduied disability. -

-789-

m
The Workers' Compensation Department should have

the carrier first to check with Dr.; Clibborn, 'the tr<...
physician, regarding the recommended treatment. Whec.
discovered he disagreed with the Oirthopaedic Consult..;
the Department should have advised the carrier what ;
procedures were to resolve the conflict.

d vi s V d
;ing
,t was

Based on the evidence in this case, the Board do
find the carrier should be penalized for doing what r
Workers' Compensation Department authorized it to do.
However, it should be penalized for' unilaterally deny
payment of additional treatment provided by Dr. Clibn
Therefore, the Board would reverse the Referee's av/ar
penalty equal to 25% of all the "appropriate benefits
found claimant was entitled to and av/ards claimant a
equal to 25% of all the unpaid medical bills of Dr. C
occurring from the date of its denial of them to the 
claimant returned to work.- i

c no t
he

or
'i
n

l.L
a

9
n.
of a
he
nalty
bborn
te

ORDER

#

The' Referee's order, dated February 25, 1980, modi fu.ed.

The Referee's award of an additional amount equal to
25% of the amounts payable under paragraph (i) of-his order,
not to exceed to $250 is reversed.

Claimant is hereby awarded an amount equal to 25 t of 
all of the unpaid medical bills of Dr. Clibborn fror.i the
date of the carrier's denial to the date claimant returned
to work.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum. equal
to $250, payable by the garrier.

WCB CA E NO. 79-3259 August 18, 1980

KENNETH L. COLVIN, CLAIMANT
Winner, Bennett, Bobbitt

& Hartman, Claimant's Attys,
KeTth D.  kelton, Employer's Atty.
Request for Review by Employer

#
This case is before the Board on the employer-carrier'

request that it review that portion;of the Referee’s order
which granted claimant an additional award of compensacion
over that of the Determination Order equal to 32° for 10%
unscheduled disability for his low back injury, making the
^aggregate award 64° or 20% unscheduled disability.

-789-
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Board, after de novo review, reverses that :;,c,1.-tion 
of the Referee's order which increased the per:nanen t c1i.=, ability 

.award and restores and affirms the Determination Ord.:.!:·, 
dated March 23, 1979. Claimant is 34 years old, has u 10th 

;grade education, a GED and some training in r2jio­
;electronics. He has worked as a log truck driver, au t0n,obile 
1rnechanic, . radio operator, choker setter and farm wor:-c :~r. 
:Drs. Mcvay arid Rusch did not feel claimant could return to 
'his regular job. However, claimant did return to his regula.r 
, job. He stated he· is able to do everything except use a 
ijackharnmer which .he had done occasionally prior to his 
jinjury. Claimant is able to use a 16-pound sledge ha:r-,:-,2r, .a 

· ! 30-50 pound air wrench, and lift up to 70 pounds. He exper-
i iences soreness, has trouble. straightening up after bcmdin<J · 
·over and prolonged standing causes.him difficulty. Claimant 1 s 
supervisor testified he· does not "favor" claimant at ,,,.ork .in 
any way. Based on all the evidence in this case, .the Board 
finds that the Determination Order correctly awarded.claimant 

;compensation for any loss of wage earning capacity he has 
:suffered. The Referee's award of additional compensat.:i.on·is 
not supported by the evidence. Therefore, the .Board 1-2verses 

;that portion of th'e Referee's order which granted cL,:irnant 
'.add,itional compensation and granted.his attorney.a fee?. out 
iof the increased compensation. The Board agrees.w~th ~he· 
·Referee's finding that claimant is not entitled· to any · 
:additional temporary total disability compensation. · 
I 

~---------
,, 

;ORDER 
I· 

The Referee's order, dated December 28, 1979, is podifi2d. 

. . That 'portion of the Referee 1 s order "-'.Jhich grant(;·.:l 
; plaimant an award of permanent partial disability eqLu 1 to 
:·64 °·for 20 % unschedul·ed disability for his lo~ back :i.;1 :ury • 
:and granted claimant's attorney a fe~ out of the incrc~se¢• 
:compensation is reversed. 

The Determination Order, dated March 23, 1979, is 
restored and affirmed in its entirety. 

-790-
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• The Board, after de novo review, reverses that portion
of the Referee's order which increased the permanent disability
.award and restores and affirms the Determination Order,
dated March 23, 1979. Claimant is 34 years old, has u 10th
.grade education, a GED and some training in radio-
'electronics. He has worked as a log truck driver, autoraobile
'mechanic, radio operator, choker setter and farm work.jr.
Drs. McVay and Rusch did not feel claimant could return to 
his regular job. However, claimant did return to his regulcir
.job. He stated he is able to do everything except use a
ijackhammer which.he had done occasionally prior to his
jinjury. Claimant is able to use a 16-pound sledge hammer, ,a
j30-50 pound air wrench, and lift up to 70 pounds. He exper-
jiences soreness, has trouble straightening up after bonding'
■over and prolonged standing causes.him difficulty. Claimant's
supervisor testified he does not "favor" claimiant at work-in
any way. Based on all the evidence in this case, the Board
finds that the Determination Order correctly awarded.claimant

;compensation for any loss of wage earning capacity he has
■suffered. The Referee's award of additional compensation•is
not supported by the evidence. Therefore, the Board reverses
;that portion of the Referee's order which granted claimant
!additional compensation and granted.his attorney, a fee out
‘Of the increased compensation. The Board agrees-with the
Referee's finding that claimant is not entitled'to any

I additional temporary total disability compensation.

;ORDER

The Referee's order, dated December 28, 1979 , is ’madifiad.

That'portion of the Referee's order which granted
'claimant an award of permanent partial disability equal to 
■'64 ® ■ for 20% unscheduled disability for his low back in iury
;and granted claimant's attorney a fee out of the inc.roased
icompensation is reversed.

#

The Determination Order, dated March 23, 1979,
restored and affirmed in its entirety.

I 
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NO. DS 3-11509.8 

RICHARD METHVIN, CLAIMANT '· 
SAIF, Legal Services, Defense Atty. 

·Amended Own Motion Determination 

.August 18, 1980 

On August 12 , 19 80 1 the Board· entered an Own /c\o :· . .1. 1.m 
Detennination in the above entitled mat::er. It has bc:r::i 
brought to the 3oard's attention that it incorrectl,; ci.ted 
the SAIF Corporation as the insurande carrier i~ thls case. 

· •. All references to the Sl\I? Corporation in the /,urpst L., 
19 80 Own Motion Determination should be changed to n,c: :: 
!'Employers Insurance of Wausau " 

.. 
. ti 

IT IS SO ORDERED. 

I 

WCB CASE NO. 78-1168 

CLEDIS RAVELLE, CLAIMANT 
Robert Burns, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

August 18, 1980 

Th~ State Accident Insurance Fund Corporation seeks 
Board review of the Refer~e's order which granted claimant 
compensation for permanent total disability. The SAIF 
Corporation contends this award is excessive. 

The majority of the Board, after de nova review, af­
firms and adopts the Opi nio:-i and Order of the Re fen~,, 1 a 
copy of which is attached hereto and, by this reference, 1~ 

made a part hereof. 

ORDER 

The order of the Referee, dated November 7, 1979, is 
affirmed. 

Board M.ember McCallister rc·spectfully dissents from 
the majority opi.n'ion.of the Board.as follows: 

" 
I fi~d t~at claimant has not sustained his burd6n of 

proving that he is permanently and totally d1sabled. .No 
medical ·report in evidence finds claimant permanently and 
totally disabled nor incapable of gainful employment. 
Claimant is only 41 years of age and·the Orthopaedic Con­
sultants rated his physical .impairment as mild and Dr. Pas­
quesi rated it as 40% of the whole man. The Disability 
Prevention Center found claimant capabl~ of light to medium 
~9rk. . 

-791-
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# CLAIM NO. D53-115098
I

RICHARD METHVIN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Amended Own Motion Determination

,August 18, 1980

On August 12 , 1980, the Board' entered an Cavn Mo:-,j.on
Determination in the above entitled mat;:er. It has bc;(in
brought to the Board's attention that it incorrectly cited
'the  AIF Corporation as the insurance carrier in this case
All references to the  AIF Corporation in the August ll,
1980 Own Motion Determination should be changed to rear
■"Employers Insurance of Wausau

IT I  O ORDERED,

WCB CA E NO. 78-1168 August 18, 1980

CLEDI RAVELLE, CLAIMANT
Robert Burns, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

The  tate Accident Insurance Fund Corporation seeks
Board review of the Referee's order'which granted claimant
compensation for permanent total disability. The  AIF
Corporation contends this award is excessive.

The majority of the Board, after de novo review, af­
firms and adopts the Opinion and Order of the Referee, a
copy of which is attached hereto and, by this reference,' iii
made a part hereof.

ORDER !

#

The order of the Referee, dated November 7, 1979, is 
affirmed.

Board Member McCallister respectfully dissents from
the majority opinion-of the Board.as follows:

I find that
proving that he i
medical 'report in
totally disabled
Claimant is only
sultants rated hi
quesi rated it as
Prevention Center
work.

claimant has not sustained his burden of
s permanently and totally disabled. No
evidence finds claimant permanently and

nor incapable of gainful employment.
41 years of age and■the Orthopaedic Con-
s physical impairment as mild and Dr. Pas-
40% of the whole man. The Disability
found claimant capable of light to medium
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find claimant is not so physically disabled to not 
have to comply with the provisions of ORS 656. 2G_6 ( 3). 
Claimant has not sought any employment since this injury 
and has no motivation to return to employment or to helpl 
himself. Further, claimant was uncooperative at the Dis­
ability .Prevention Center and was administratively dis­
charged for non-participation. 

For the above reasons, I conclude that claimant has 
failed in his burden of proof and is not permanently and 
totally disabled. However, I do find that the physical 
limitations placed on claimant ~£feet his wage earning 
Gapacity to the extent that he would be entitled to an 
award of 50% unscheduled disability. 

WCB CASE NO. 79-7169 

BEVERLY S. SMITH, CLAIMANT 
David R. Vandenberg, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

-August 18, 1980 

This case is before the Board on_ the SAIF' Cor 1)0:-:-,1 ,-_ion's 
.(SAIF's) request that it review the Referee's order ·,/:.ich 
granted claimant an additional award 0£ compensation e~Jual 

. to 112° for 35% unscheduled disability for her back ir.jury. 
SAIF contends this award is excessive. 

The Board, after de novo review, modifies ti1e E-=·:: cree' s · 
'.orde~. Claimant had a ~re-existing severe scoliosis ~~th 
,e~rly rnyelopathy. This injury was a s train-sprair. s-.1pc:rimposed 
on the pre-existing conditions. 

Claimant is in her late thirties and has an eighth 
grade education. She has worked as a waitress ar. d baj·tender. 

iSome of the medical evidence indicates claimant will not be 
· able to return to these types of employment. :-Jowevc1-, in 
.June 1979, the Orthopaedic Consultants reported clailliant 
· could work as a bartender "with lirni ta tions". They rated 
the physical impairment of claimant• s spin,:: as mildly r,1oderqte 
and as due to this injury mild. 

,., 

. pr. Laubengayer's report, in August 1979, rated claimant's 
impairment as moderately severe due to the scoliosis, arthritis 
and chronic back pain. He noted claimant:s condition had 

·been gradually.improvin.g over the last several months. 

The Board finds that the Referee's award of compensation 
in this case, based on all the evidenc~, is excessiv~. In 
this case, c:laimant suffered· ·strain-sprain of her bac~:: . 

. ~J..9-:..:j.I]ant:_ s.$..seq:uen tly was involved in an automobile ac ::::iden t_ 
-792-
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I find claimant is not so physically disabled to not
have to comply with the provisions of OR 656.206(3).
Claimant has not sought any employment since this injury
and has no motivation to return to employment or to help’
himself. Further, claimant was uncooperative at the Dis­
ability Prevention Center and was administratively dis­
charged for non-participation.

For the above reasons, I conclude that claimant has -
failed in his burden of proof and is not permanently and
totally disabled. However, I do find that the physical
limitations placed on claimant affect his wage earning
capacity to the extent that he would be entitled to an
award of 50% unscheduled disability.

WCB CA E NO, 79-7169

BEVERLY  .  MITH, CLAIMANT
David R. Vandenberg, Claimant’s Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

August 18, 1980

This case is before the Board on. the  AIF Corporri ^,ion' s
.( AIF's) request that it review the Referee's order which
granted claimant an additional award of compensation equal
to 112® for 35% unscheduled disability for her back' injury.
 AIF contends this award is excessive.

The Board, after de novo review, modifies the I'.C’feree' s
;order. Claimant had a pre-existing severe scoliosis with
’..early myelopathy. This injury was a strain-sprain superimposed
on the pre-existing conditions.

Claimant is in her late thirties and has an eighth
grade education.  he has worked as a waitress and bai'tender.

‘ ome of the medical evidence indicates claimant will not be 
able to return to these types of employment.' However, in
.June 1979, the Orthopaedic Consultants reported claimant
•could work as a bartender "with limitations". They raced
the physical impairment of claimant's spine as mildly moderate
and as due to this injury mild.-

pr. Laubengayer's report, in August 1979, rated claimant's
impairment as moderately severe due to the scoliosis, arthritis
and chronic back pain. He noted claimant's condition had
'been gradually.improving over the last several months.

The Board finds that the Referee's award of compensation
in this case, based on all the evidence, is excessive. In 
this case, claimant suffered''strain-sprain of her back.

■ Claimant subsequently was involved in an automobile accident
-792-
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which ca used increased symptoJT,s and worsened her bae,·. iJrob ~., ,-ns. 
The Boa:rd believes the cvidenc:e.,,sis a whole supports " conclu­
sion that the cli1imant' s conch tion after this injury ::•·,t 
before the automobile accident does not warrant the c:1·•.1,1rd 
granted by· the Referee. Although the medical evidence ~ends 
to indicate claimant is unable to return to waitress ~c · 
regular bartending work, the preponder3nce of all the evidence 

'indicates claimant could perform a number of. other L"/)CS of 
employment. 

The Board grants claimant. an awiJ.rd of co::iper.sc1tic:: 
equal to 80 ° for 25 % unscheduled dis ability for th i:=; ~nj ury. 
This is in lieu of all previous awards of unschcc1ule~·1_ disa:..:,:..1-
ity in this case; 

ORDER 

I 

The Referee's order, dated February 11,· 19 80, i ,; 1rodi fied. 

That portion of the Referee's order ;vhich gront,:,_-,; 
claimant additional compensation equal to 112° for 35~ 
unscheduled disability for this injury is reversed. 

Clainant is hereby granted an award of compensa~ion 
equal to 80° fo:.:- 25% unscheduled disability for her ::,2,.:;k 
injury. This is in lieu of all previous awards of G~schedcled 
disability in this case. 

The remainder of the Refe~ee's order is affirme(. 

WCB CASE NO. 78-9790-E August 18, 1980 

LONE. SMITH, CLAIMANT 
Young, Freeman & Jennings, Claimant's Attys. 
Helfrich & MacMillan, Employer's Attys. 
SAIF, Legal Services, Defense Atty» 
Request for Review by Claimant 
Cross-appeal by the ·sAIF 

This case is before the Board on claimant's and .~e 
SAIF c'orporation' s (SAIF' s) reguest that the Board r.:: ;_c,..,,· 
the'' Referee's order. which found claimant \vas c: subjec·_: 
employee, the employer was a non-complyin9 employer, ·:J.:-:d -~he 
injury was not compensable. Claimant contencs h~s ir.=: .. :~.y wc1::, 

,work-related and therefore compensable. SAif cor-.tend;_; ~.he 
Referee la eked jurisdiction to hear this case. The Boa ,:d 
finds the facts recited in the Referee's order a~e correct. 
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# which caused increased symptoiTiG and worsened her bac/. prob
The Board believes the evidence^.as a whole supports c; conclu­
sion that the claimant's condition after this injury out
before the automobile accident does not warrant the award
granted by the Referee. Although the medical evidence rends
to indicate claimant is unable to return to waitress or
regular bartending work, the preponderance of all f e evidence
indicates claimant could perform a numloer of other types of
employment.

The Board grants claimant an award of compensation
equal to 80® for 25% unscheduled disability for this injury.
This is in lieu of all previous awards of unscheduled disabu.1-
ity in this case.

ORDER

The Referee's order, dated February 11,' 1980 , is modified.

#

That portion of the Referee's order which grantt;d
claimant additional compensation equal to 112° for 35%
unscheduled disability for this injury is reversed.

Claimant is hereby granted an av;ard of compensacion
equal to 80° for 25% unscheduled disability for her bank
injury. This is in lieu of all previous av;ards of unscheduled
disability in this case.

The remainder of the Referee's order is affirmied.

WCB CA E NO. 78-9790-E August 18, 1980

m

LON E.  MITH, CLAIMANT
Young, Freeman & Jennings, Claimant's Attys.
Helfrich & MacMillan, Employer's Attys.
 AIF, Legal  ervices, Defense Atty..
Request for Review by Claimant
Cross-appeal by the  AIF

This case is before the Board on claimant's and -he
 AIF Corporation's ( AIF's) request that the Board rc-.oew
the'" Referee's order-which found claimant was a subject
employee, the employer was a non-complying employer, and the
injury was not compensable. Claimant contends- his ir.j-.ry was
swork-related and therefore compensable.  AIF contends Lne
Referee lacked jurisdiction to hear this case. The Boa.:d
finds the facts recited in the Referee's order are correct.
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'l'he Board, after <le novo rc::view of this case, reverse,5 
the Referee's order. - Claimant was injured August 4, ._:::77 
while employed by this employer. On that date, the e;nploycr 
was a non-complying employer, meaning -it was required t:o 
;provide workers' compensation coverage for its employees, 
but it faiLed to do so. 

On September 19, 19 7 7, this claim was forwarded to SAI.F 
-for processing as outlined in the OAR 436-52-010 to 426-52-
:069. SAIF, on December 6, 1977,· advised the employe:.:- :.t h.::.d 
.accepted the claim and advised the employer if it objected· 
'to this, it had to request a· hearing within 60 days. .The 
:employer .was further advised if it failed to do so, U.e 

· determination of compensability of the injury was fi:-1c.1.l. 
The.employer, on December 8, 1978, requested a hearin~ 
contesting SAIF's acceptance of this claim as a compensable 

·injury. · 

OAR 436-52-040 (1) (c) requires SAIF when it accej)t::; _or 
denies a claim referred to it by the Compliance Divi.':iion .of 
the Workers•- Compensation Department to notify the clc:~imant, 

:employer and Compliance of its action within the tim_c_ required 
by ORS 656.262. Subsection (1) {d) requires each of t.1i:.' · 

parties be advised of his right to a hearing on the issue ~f. 
compensabili ty. The administrative rules incorpora t,'"i: the 
statutes which apply to the timeliness of fil~ng_rc~u6sts 
for hearing and raising the issue of compensabilitj. 

The Board finds that in this case the employer w,_1'i· late 
in filing his request for a hearing. The employer -wa.i-::ed 

: over a year after it had been advised that SAIF had· a,:cepted 
the claim. The Referee lacked jurisdiction in this c~se .. 
Therefore, the Referee's order is not valid and must 68 · 
reversed. 

If the Board had nqt reversed the Referee's ord~':!r for 
the reasons stated above, it would have reversed the· f<cfe.ree I s 
order on the merits of this case. •rhe Board found that the 
prepo1iderance of the evidence in this case in·dicates: · ( 1) 
claimant was a subje6t employee, (2) the employ~k was ~.non­
complying employer, and (3) that claimant did suffer_u_ 

.. compensable· injury. . ,;(_' 

· ORDER 

· The Referee's order, dated February 14, 19 80, is :.:eversed 
in its entirety". 
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The Board, after de novo review of this case, reverses
the Referee's order. • Claimant was injured August 4, _.:-77
while employed by this employer. Oh that date, the employer
was a non-complying employer, meaning it was required to 
:provide workers' compensation coverage for its employees,
but it failed to do so.

On  eptember 19, 1977, this claim was forwarded to  AIF
for processing as outlined in the OAR 436-52-010 to 436-52-
060.  AIF, on December 6, 1977, advised the employer ;.t had
accepted the claim and advised the employer if it objected •
to this, it had to request a hearing within 60 days. The
employer .was further advised if it failed to do sc, the
determination of compensability of the injury was final.
The employer, on December 8, 1978, requested a hearing
contesting  AIF's acceptance of this claim as a compensable
injury.

OAR 436-52-040(1)(c) requires  AIF when it accepts or
,denies a claim referred to it by the Compliance Division of
the Workers'■ Compensation Department to notify the claimant,
•employer and Compliance of its action within the tim.c required
by OR 656.262.  ubsection (l){d) requires each of tae
parties be advised of his right to a hearing on the issue of
compensability. The administrative rules incorporate the
statutes which apply to the timeliness of filing requests •
for hearing and raising the issue of compensability. :

The Board finds that in this case the employer w-.i-;- late
in filing his request for a hearing. The employer waiied
over a year after it had been advised that  ?\IF had' aircepted
the claim. The Referee lacked jurisdiction in this case..
Therefore, the Referee's order is not valid and must be
reversed.

m

If the Board had not reversed the Referee's order for
the reasons stated above, it v/ould have reversed the Referee
order on the merits of this case. The Board fouhd that the
preponderance of the evidence in this case indicates:•(1)
claimant was a subject employee, (2) the employer was a.non­
complying employer, and (3) that claimant did suffer a',
compensable injury. . ;

ORDER -

The Referee's order, dated February 14, 1980, is reversed
in its entirety.
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CLAIM i~O. C 457596 

JAMES L. CAWARD, CLAIMANT , 
Cramer & Pinkerton, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August 20, 1980 

On June 17, 19 80, clairnan t, by and throur;::1 his c:. ;~ L ;)rn0y, 
requested that the Board exercise its own motion jurs~:::.ctior. 
and reopen this claim for the July 3, 1973 heart atta :, .. 
This claim had been accepted and initially closed by, 
Determination Order, dated June 27, 1974, which had uw, .. ~decJ 
claimant temporary total disab.:. li ty compensation and a.:,:i. 
compensation equal to 96° for 30% unscheduled 6isc:-:bil1. :/ for 
the injury to his heart. Claimant's aggrava::io1-i i:.icih ~E. ~aVL· 

expired. Attached to claimant's request were ·.1a.rious ;;;•~dical 
reports. 

Claimant was hos;::;i tali zed from October 2l, 197 9 t.n ,~ouc)· 
November 19, 1979 at a veterans' hospital in ~1ew l·lcxicu. 1:·_ 
was reported that claimant had suffered :nyocz.·-,:..i.;:-,1 ir,.::::-. •_-cti:) 1 1:-; 

in 1973, September 1979 and October 1979. TlK, (jiacJn,-:isis wc.s 
severe arteriosclerotic heart disease with severe left · 
ventrical dysfunction. Dr. David Law felt -'..:his condi:-.i~;r; 
was a progression of the same disease which claimant s·.d: ferel'l 
from in July 1973. 

On July 21, 1980, Dr. Weldon Walker re?Orted th~t 3fteT 
claimant's initial ·myocardial infarction he h.:o.d conti.>,ed to 
smoke, gained additional _weight, and had be0r. drink ir~ q ;'·10:ce 

heavily. Claimant had been free of anc;ina pc1i:1 0-:.· ' .. ween 1976 
and 1979. It was· noted that claimant also suff0reC:: frori'. 
hypertension and had been treated for that condition for a. 
number of years. Dr. Wz.tlker did not see how the first 
infarction which had occurred in July 197 3 could !·.ave r.cces­
sarily caused the progression of clai~Bnt's u~derJ.yinq 
disease process. He noted that cla~rnant had obvi.ously 
continued a life style that was potentially deJ.eterious to 
his health and increased the likelihood of progressiv0 
coronary heart disease. Dr. Walker felt it seemed more 
likely tha.t the progression of clairr.ant's diseas2 resu] ted 
from continuing uncorrected risk factors and was not re:la '::.e~~ 

to his initial injury. 

·(, The SAIF Corporation, on Ju.ly 30, 1980, advised t.llc 
Board it would oppose an Own .'1otion· Order reopening t:1.i.a 
claim. It felt that claimant's mos:t recent heart a ttc:Lck was 
precipitated by his failure to take; appropriate care of 
himself following the original attack. 

The Board, after reviewing the· evidence submit tci,., to 
it, concludes it would be in the best interest of all 0a.rties 
if this case was remanded to the Hearings Division. ': ; .. .-~ 
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CLAIM NO. C 457596

JAME L. CAWARD, CLAIMANT
Cramer & Pinkerton, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

August 20, 1980

#

On June 17 , 19 80, claimant, by and through his c. ;:i
requested that the Board exercise its own motion jursi:-
and reopen this claim for the July 3, 1973 heart atta :.-'.
This claim had been accepted and initially closed by <
Determination Order, dated June 27, 1974 , which had uw..
claimant temporary total disability compensation and a.;
compensation equal to 96° for 30% unscheduled disabili
the injury to his heart. Claimant's aggravation rights
expired. Attached to claimant's request v/ere various
reports.

orney,
iction

rded
v.i
y for
have.:
'.'i d ical

Claimant was hospitalized from October 21, 1979 tnrougr
November 19 , 1979 at a veterans' hospital in New Mexico. I',
was reported that claimant had suffered myoca-.v.ial iii.tr. rctio'-t:
in 1973,  eptember 1979 and October 1979. The diagnosis was
severe arteriosclerotic heart disease with severe left
ventrical dysfunction. Dr. David Law felt this condition
was a progression of the same disease which claimant suffered
■from in July 197 3.

On July 21, 1980, Dr. Weldon Walker reported that
claimant's initial myocardial infarction he had contir.;.
smoke, gained additional weight, and had been drinking
heavily. Claimant had been free of angina pain be'.ween
and 1979. It was ' noted that claimant also suffered from,
hypertension and had been treated for that condition fo
number of years. Dr. Walker did not see hov; the first
infarction which had occurred in July 197 3 could have r;
sarily caused the progression of claimant's under].ying
disease process. He noted that claim.ant had obv.i.ously
continued a life style that was potentially ce].eterious
his health and increased the likelihood of progressive
coronary heart disease. Dr. Walker felt it seemed more
likely that the progression of claimant's disease resu]
from continuing uncorrected risk factors and was not re
to his initial injury.

•after
ed to
more
1976

eces-

:o

tea
latec

- The  AIF Corporation, on July 30, 1980, advised the 
Board it would oppose an Own Motion' Order reopening thJ.s
claim. It felt that claimant's most recent heart att^ick was
precipitated by his failure to take; appropriate care of,
himself following the original attack.

The Board, after reviewing the' evidence submittO'..; to 
it, concludes it would be in the best interest of all parties
if this case was remanded to the Hearings Division. w.e
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[Referee shall determine. whether or not -claimant 1 s mm:·.:: .. 
·recent myocardial infarction was .. related to the July i.97 3 
flTIOCardial infarction and represents a worsening of claimant's 
condition since the last award or arrangement of compens·ation 

.made in this case. Upon the conclusion of the hear·inq ,.· the 
_Referee shall forward along with his recommendation·on· the · 
~bove issues, a transcript of the proceedings and. all evidence. 
introduced at the hearing to the Board. 

IT IS SO ORDERED. 

WCB CASE NO. 78-7359. 

EUGENE MARSHALL, CLAIMANT 
Dean Richards,.Claimant!s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

August 20, 1980 

This case is before the Board on claimant's requ0st 
that ·the Board review the Pres1ding Referee's order which 
di'smissed his request for hearing. Claimant con ten.as· this 
case has not been abandoned. 

-~ : 

,. ' 

The Board, after de novo review, revers-es the Re ."'0rce ' s 
order and orders the request for hearing reinstated. This 
claim is for an occupational disease arising from clu~mant·1 ~· 

exposure to asbestos while employed in the shipyards. (WCE 
·case No. 78-7359.). Claimant died and his widow and chlld 
; have filed a survivor Is claim . for death benefits. n,'CB C'aSG 
No. 19-146). An Order to Show Cause ~as iisued in·WCB Caes 

_ No. 78-7 359. The attorney for claimant/filed a respc-r.se, 
but used the claim number assigned to ,the other claim (\vCB 
Case No. 79~146). His response was filed under th~t claim 
and not under· this claim. Having no respons·e to the O:...·der 

. to Show Cause·, the Presiding Referee dismissed the re.:.::··.1est 
for -hearing. · 

It is obvious to the Board that due to a mix-up of the 
case numbers by one of claimant's attorneys and a- lack of 

.comrnuni~ation ·between the parties and the Hearings Divisi~n, 
'this :i;equest for hearing was dismissed. After re~iew:.,1g _th<? 
;material in this file and considering the manner.in which 
:this case was processed, the Board finds this case ha~ not 
been abandoned and was not abandoned at the ·time the ?residinc;_r­
Referee dismissed claimant's request .for hearing in thi.s 
case. ··Therefore, the Board reverses the Presiding Referee's 
order and orders the Request·for Hearing-in this case reiri-

:stated. 

' -796-. 

--Referee shall determine, whether or not claimant's mos;
recent myocardial infarction was related to the July 1973
rryocardial infarction and represents a worsening of claimant's
condition since the last award or arrangement of compensation
made in this case. Upon the conclusion of the hearing, the
Referee shall forward along with his recommendation on' the
^bove issues, a transcript of the proceedings and all evidence
introduced at the hearing to the Board.

IT I  O ORDERED. . ...

WCB CA E NO. 78-7359. August 20, 1980

EUGENE MAR HALL, CLAIMANT
Dean Richards,.Claimant's Atty. 
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

This case is before the Board on claimant's request
that the Board review the Presiding Referee's order which 1-
di'smissed his request for hearing. Claimant contends this 
case has not been abandoned. . , •

The Board, after de novo review, reverses the Referee's
order and orders the request for hearing reinstated. This
claim is for an occupational disease arising from claimant's'
exposure to asbestos while employed in the shipyards. (V7CB
Case No. 78-7359) . Claimant died and his widow and child
;have filed a survivor's claim.for death benefits. (vVCB case
No. 79-146). An Order to  how Cause was issued in■WCB Caes
•No. 78-7359. The attorney for claimant^filed a response,
but used the claim number assigned to -the other claim (WCB
Case No. 79-146). His response was filed under chat claira
and not under'this claim. Having no response to the Order
.to  how Cause, the Presiding Referee dismissed the request
for hearing.

It is obvious to the Board that due to a mix-up of the
case numbers by one of claimant's attorneys and a- lack of

.communication between the parties and the Hearings Division,
•'this request for hearing was dismissed. After reviewing che
;material in this file and considering the manner.in which
:this case was processed, the Board finds this case has not
been abandoned and was not abandoned at the time the Presiding-
Referee dismissed claimant's request .for hearing in this
case. Therefore, the Board reverses the Presiding Referee's
order and orders the Request for Hearing■in this case rein-

• stated.
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The Presiding Referee I s order, dated Fcbrua1;y 
is reversed. 

1 ,-
_)' 1980, 

The Request for Hearing, dated: September 19, 197 8, is 
re instated. 

Claimant's attorney is hereby \iran ted as a reaso11,_ble 
attorney's fee for his services at Board review a s\JJTI ,2qual 
to $100, payable by the SAIF Corporation. 

WCB CASE NO. 79-6838 

RAY H. OAKLEY, CLAIMANT 
D. Keith Swanson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 1 

Request for Review by the SAIF 

August 20, 1980 

Thts case is before the Board 6n the SAIF Corporation's 
- · · (SAIF 's) request that the Board review the Referee's order 
· whi.ch granted claimant an 'award of compensation equal to 

256° for 80% unscheduled disabilityifor his back injGry anl 
granted claimant's attorney a fee. 1 SAIF contends t;--,:s award 
is excessive . 

The facts as recited by the Referee in his ord8r arc 
correct. 

l 

The Board, after de nova review, modifies the ,~c-.' ,~rec':.; 
order. Claimant is in his lite fifties and ha2 a fourth 
grade education. He has worked on farms when. he was HOunqer. 
and worked as a custodian. Dr. Lawton rated claiman·-:. 1 s -
disability as moderate. He felt claimant could pcr;':0rm light 
work which did not require repeated 'bending or \heavy :;_ifti:--,g. 
Drs. Bright and Melgar-d concurred with Dr. Lawto1n. 

~r. Anderson felt the.total lo~s of functio~ of cl~inunt 1 s 
back due to this injury was mildly rhoderate. He -felt clair.-:ant 
could return to work which did not require "the he~:1vi'C'st 
type of stooping, bending or_ liftin~ activities". \ 

•rhe evidence establishes that claimant is not ITLL':)t:ivated 
to return to work.· He has not £ully cooperat0d with \the ·. 

· vocational assistance offered ·::o him by the Field Se:-"\ices 
Division. Further, claimant has not actively pursue~ ~mplay­
rnent. He has applied at two janitorial services for ;obs. 

· He has not contacted employment. agencies, other janit.ori.al 

:":~ ... ~~~~~-<:_~~-'- ~r __ -~sed other means t~ ob~ain · re-employme:1t. \ 
. ; \ 
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r• ••---- _T•~~ .. -- .. •••- -•-•-•-- -• . ____ ,_,, ____ ... ••-' \. - .. 

ORDER

The Presiding Referee's order, dated Febrvaary 13, j.98 0,
is reversed.

The Request for Hearing, dated' eptember 19,’l978, is
reinstated.

Claimant's attorney is hereby 'granted as a reason-.ble
attorney's fee for his services at Board review a sum equal
to $100, payable by the  AIF Corporation.

WCB CA E NO. 79-6838 August 20, 1980
RAY H. OAKLEY, CLAIMANT
D. Keith  wanson, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty
Request for Review by the  AIF

#
This case is before the Board on the  AIF Corporation's

‘( AIF's) request that the Board review the Referee's order
whi.ch granted claimant an'award of compensation equal to
256° for 80% unscheduled disability'for his back injury and
granted claimant's attorney a fee. ' AIF contends th.'.s award
is excessive.

The facts as recited by the Referee in his order are
correct. i

The Board, after de novo review, modifies the Referee’s
order. Claimant is in his late fifties and has a fourth
grade education. He has worked on farms when, he was younger
and worked as a custodian. Dr. Lawton rated claimant's
disability as moderate. He felt claimant could perfonri light
work which did not require repeated‘bending or Mieavy lifting.
Drs. Bright and Melgar-d concurred with Dr. Lawton.

Dr. Anderson felt the-total loss of function^of claimant's
back due to this injury was mildly moderate. He felt claimant
could return to work which did not require "the heaviest
type of stooping, bending or lifting activities". \

to
The evidence establishes that claimant

return to work.' He has not
is not motivated

:ully cooperated with the
vocational assistance offered --o him by the Field  ervices

 
Division. Further, claimant has not actively pursued employ­
ment. He has applied at two janitorial services for jobs.
He has not contacted employment agencies, other janitorial
services, or .used other means to obtain re-eirployment.

-797-
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Based·on all the.evidence in thts case, the BoarJ finds 
the Referee's award of compensation in this c<1se is c:-:cl':!Ss: ve. 
The Board grants claimant an awar~ of compensotion es~al ·to 
169~ ~or_S0%.unscheduled di~ability for his bilck injury. · 
This is in lieu of all previous awards of unschedulec1 disabil­
ity granted in this case. 

: ORDER 

The Ref_eree's order, dated March 5, 1980, is mociified. 

Claimant is hereby granted an award of compensation 
.equal to 160° for 50% unscheduled di'sability for his i)ack 
injury. This is in lieu of aJ.l previous awards of u:-,schedcl.ed 
_disability granted in this case. 

The remainder of the Referee's order is uffirrneG. 

WCB CASE NO. 79-2684 August; 26, 1980 

BOBBY L. AUSTIN, CLAIMANT 
David R. Vandenberg, Jr., Claimant's Atty. 
Velure, Heysell & Pocock, Employer's Attys. 
Request ~r Review by Claimant 

This case is before the Board on claimant's request 
that it review the Referee's order which app~oved the employer­
carrier's denial of his aggravation claim and assessed a 

rpenal.ty against· it on the basis it unreasonably resisted and 
:aelayed_payment for medical services. · 

The Board, after de nova review, modifies the Referee's 
order. The Referee found that the evidence did not establish 
that claimant was unable to work. Therefore, the Referee 
concluded claimant had failed to establish a compens~ble 

,aggravation claim. 

The.Board does not agree with the Referee's conclusioL 
·that claimant has to establish an inability to work in order 
;to nave a compensable aggravation claim. ORS 656.273(1) 
· provides that:- " . . . after the last award or arrangement 
,of compensation an injured worKer is entitled to additional 
:compensation, including medical services, for worsened- . 
conditions resulting from the original injury". ORS 656.273(7) 

.provides that if the evidence as a whole shows a worsening 
:of the claimant's condition, the claim for aggravation shall 
:be allowed.· In this case, the Board finds the evidence does 
•·establish claimant's condition has worsened since the last 
·award or 3rrangement of compensation. An ·injured worker 
· does no~---~~~-9- ~1:9_ .. ~_5._t?blish an i!1~bi~ity to work in ordey ---~<?- ... 

-798-
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Based on all the. evidence in thi-s case, the Board finds
the Referee's award of compensation in this case is e:-:cess:ve.
The Board grants claimant an award of compensation egual to
160° for 50% unscheduled disability for his back injury.
This is ^in lieu of all previous awards of unscheduled disabil­
ity granted in this case.

#

:ORDER

The Referee's order, dated March 5, 1980, is modified.

Claimant is hereby granted an award of compensation
equal to 160° for 50% unscheduled disability for his hack
injury. This is in lieu of all previous awards of ui.scheduied
.disability granted in this case.

The remainder of the Referee's order is affirmed.

WCB CA E NO. 79-2684 August 26, 1980

BOBBY L. AU TIN, CLAIMANT
David R. Vandenberg, Jr., Claimant's Atty.

i Velure, Heysell & Pocock, Employer's Attys.
i Request ^r Review by Claimant

m

This case is before the Board on claimant's request
that it review the Referee's order which approved the employer-
carrier's denial of his aggravation claim and assessed a
ipenalty against it on the basis it unreasonably resisted and
'delayed payment for medical services.

The Board, after de novo review, modifies the Referee’s
order. The Referee found that the evidence did not establish
that claimant was unable to work. Therefore, the Referee
concluded claimant had failed to establish a compensable
aggravation claim.

The Board does not agree with the Referee's conclusion
that claimant has to establish an inability to work in order
to have a compensable aggravation claim. OR 656.273(1)
provides that: "... after the last award or arrangement

:of compensation an injured worker is entitled to additional
•compensation, including medical services, for worsened-
conditions resulting from the original injury". OR 656.273(7)

,provides that if the evidence as a whole shows a worsening
,of the claimant's condition, the claim for aggravation shall
'be allowed.- In this case, the Board finds the evidence does
■establish claimant's condition has worsened since the last
award or arrangement of compensation. An injured worker
does not need to establish an inability to work in order to
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establish a compensabJ.e aggravation claim. Therefore, the 
Board reverses the Referee's affirmation of the employer­
carrier's denial and orders that•··denial be set aside and 
remands.claimant's claim for aggravation to it for acceptance 

,and payment of benefits to which claimant is entitled pursuant 
to law. 

The Board concurs with the Referee's assessment of a 
penalty in this case. At the time the denial was en~eied 
the only evidence before the employer-carrier was Dr. Viet's 
report which supported claimant's aggravation claim. The 
Board finds, based on the facts in this case, the carrier's 
failure to pay medical bills constit,utes unreasonable resist-
ance to payment. 1 

ORDER 

The Referee's order, dated January 25, 1980, is modified. 

I 

That portion of the Referee• s order which affirmed the 
denial of claimant's aggravation claim is reversed. 

The employer-carrier's denial of claiman~'s agg~avation 
claim is set aside·and the claim for aggravation is remanded 
to it for acceptance and payment of compensation and other 
benefits to which 9laimant is entitled pursuant to law~ 

Further, the Referee 1 s award of $700, attorney fee in 
this case is modified. The Board finds the attorney fee was 
excessive. Claimant's attorney is awarded the sum of $1,100 
~t both the Hearings and Board levels as a reasonable attorney's 
fee for prevailing in this case. This is in lieu of the fee 
granted by the Referee. 

The remainder of the Referee's, order is affirmed. 

WCB CASE NO. 79-4840 

KENNETH CHAPMAN, CLAIMANT 
Steven Joseph, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

August 26, 1980 

Claimant retained an attorney to represent him in this 
·;"case. Claimant's attorney was instrumental in obtaining 

additional temporary total disability compensation for his 
client. The SAIF Corporation advised the Board of these 
facts and indicated it had withheld: $500 from the temporary 
total disability compensation for payment to claimant's 
attorney. The SAIF Corporation requested the uoard author­
ize payment of this sum to claimant's attornev . 
. . ... - . . . - 7 9 9- ~ 

#
establish a compensable aggravation claim. Therefore, the
Board reverses the Referee's affirmation of the employer-
carrier's denial and orders that'*denial be set aside and
remands.claimant's claim for aggravation to it for acceptance
and payi^nt of benefits to which claimant is entitled pursuant
to law.

The Board concurs with the Referee's assessment of a
penalty in this case. At the time the denial was entered
the only evidence before the employer-carrier was Dr. Viet's
report which supported claimant's aggravation claim. The
Board finds, based on the facts in this case, the carrier's
failure to pay medical bills constitutes unreasonable resist­
ance to payment. *

ORDER ’

The Referee's order, dated January 25, 1980, is modified.

That portion of the Referee's order which affirmed the
denial of claimant's aggravation claim is reversed.

The employer-carrier’s denial of claimant’s aggravation
claim is set aside'and the claim for aggravation is remanded '
to it for acceptance and payment of compensation and other
benefits to which claimant is entitled pursuant to law.

Further, the Referee's award of $700:attorney fee in
this case is modified. The Board finds the attorney fee was
excessive. Claimant’s attorney is awarded the sum of $1,100
at both the Hearings and Board levels as a reasonable attorney's
fee for prevailing in this case. This is in lieu of the fee
granted by the Referee.

The remainder of the Referee' s. order is affirrried.

WCB CA E NO. 79-4840 August 26, 1980

m

KENNETH CHAPMAN, CLAIMANT
 teven Joseph, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Order

Claimant retained an attorney to represent him in this
"'‘case. Claimant's attorney was instrumental in obtaining
additional temporary total disability compensation for his
client. The  AIF Corporation advised the Board of these
facts and indicated it had withheld^ $500 from the temporary
total disability compensation for payment to claimanr's
attorney. The  AIF Corporation requested the Board author­
ize payment of this sum to claimant's attorney.
' ■ .... -799-



          
          

        

   

      

    
     

    

         
            

     

          
          
         
        

 

         
  

   

   
    

      
    

    
 

          
             

       
         
  

Board approves the payment of the $500 withheld by 
the SAIF Corporation to claimant's attorney as and for a 
reasonable attorney's fee for his services in this case. 

IT IS SO ORDERED. 

WCB CASE NO. 76-4936. 

· .EDWARD H. GIBSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Attv. 
Order ~ 

August 26, 198_0 

On August 5, 1980, the Sl,IF Corporation (SAIF) moved 
the Board to correct its Order on Remand in this case by 
adjusting the award of attorney fee. 

This issue was before· the Court of Appeals and the 
Supreme Court of Oregon. The award of attorney fees was 
,affirmed by both courts. The Board cannot adjust awards 
·approved by these courts. Therefore, the Board denies 
: SAIF' s motion. 

ORDER 

The SAIF Corporation's motion to correct the Order o~ 
·Remand is denied. 

,1 
CLAIM NO. 21Cl00369 

,ALDINE KEITH, CLAIMANT 
!Pozzi, Wilson, Atchison, Kahn 
, · & O'Leary, Claimant's Attys. 
Black, Kendall, Tremaine, Boothe 

& Higgins, Employer's Attys. 
~pwn ____ Mo_t iQJt __ Order 

August 26, 1980 

_ On July 11, 1980, claimant, by and through her attorney, 
[,requested the Board reopen her claim for her May 2, 196 9 back 
:"injury under its own motion jurisdiction. Claimant's agqr1-
vation rights ha,ve expired. Attached to this request were 

.several medical repor~s. 

-800-

The Board approves the payment of the $500 withheld by
the  AIF Corporation to claimant's attorney as and for a
reasonable attorney's fee for his services in this case.

IT I  O ORDERED.

WCB CA E NO, 76-4936 August  6, 1980

■EDWARD H. GIB ON, CLAIMANT
Gallon, Popick &  cott, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Order

On August 5, 1980, the  AIF Corporation ( AIF) moved
the Board to- correct its Order on Remand in this case by
adjusting the award of attorney fee.

This issue was before’ the Court of Appeals and the
 upreme Court of Oregon. The award of attorney fees was
^affirmed by both courts. The Board cannot adjust awards
approved by these courts. Therefore, the Board denies
 AIF's motion.

ORDER

The  AIF Corporation's motion to correct the Order on
Remand is denied.

CLAIM NO 21C100369 August 26, 1980

ALDINE KEITH, CLAIMANT
iPozzi, Wilson, Atchison, Kahn
, ■ & O'Leary, Claimant's Attys.
Black, Kendall, Tremaine, Boothe

& Higgins, Employer's Attys.
l.Qwn....MQtion-P^^der

On July 11, 1980, claimant, by and through her attorney,
requested the Board reopen her claim for her May 2 , 1969 back
•injury under its own motion jurisdiction. Claimant's aggra­
vation rights have expired. Attached to this request were
.several medical reports.

-800-



         
       

     

       
         

         

         
          

        
         
        

         
          
          

          
   

   

      

   
    

  

         
           

    

        
          

        
   

         
          
          

 

         
            
          

           
        

 

        
          

      

Leveque~ on March 27, 1980, reported claimant's bac~ 
was "subjectively getting progressively worse". He recomrrende d 
claimant be sent to the Pain Clinic. 

The Orthopaedic Consultants, in J~ne 1980, reported claim­
ant's condition was not stationary. They felt cla1mant should 
be referred to the Pain Center for "drug removal, etc." 

On August 8, 1980, the employer-carrier advised t h e Bo~rd 
it opposed an Own Motion Order reopeninq this claim. It in­
dicated it was willing to, and had authc,rized clai;11ant ~s 
referral to the Pain Center for drug withdrawal ther~py. le 
contended such treatment could be provided under ORS 656.245. 

The Board, after reviewinc;; the evidence submitted to it, 
does not find it warrants reopening of this claim at this 
time for all purposes. However, the Board would order that 
claimant be treated at the Pain Clinic pursuant to the provi­
sions of ORS 656.245. 

IT IS SO ORDERED. 

CLAIM NO. C 55518 

EUGENE J. MONTANO, CLAIMANT 
SAIF, Legal Services, De~ense Attr, 
own Motion Order 

August 26, 1980 

Or. March 24, 196 7, claimant suffered an amputation of 
the left hand at the wrist. This claim was closed and 
claimant's aggravation rights have expired. 

Claimant continued to have difficulty with his ~eft arm 
in the form of pain, muscle spasm and recurrent "pha:i tom 
sensations". Claimant had been fitted with a prosthesis 
after the original injury. 

In June 1980, Dr. Sobolik reported claimant was working 
as a truck driver. He indicat~d the "harness" from c1aimcl:,t's 
left arm prosthesis caused a strain of the cervical und 
thoracic musculature. 

• In August 1980, Dr. Lenzi reported claimant also continued 
to have pain in his arm, back and nurr~ness of his right 
hand. On July 22, 1980, claimant stopped working. He was 
hospitalized on July 24, 1980 and on the next day · underwent 
a neurectomy and transposition of the ulnar nerve of the 
left forearm. 

The SAIF Corporation advised the Board of these fact~. 
It indicated it had no opposition to an own Motion Order 

__ fEH)pening this claim effective July 22, 19 80. 
. . -801-

Dr. Leveque, on March 27, 1980, reported claimant's back
was "subjectively getting progressively worse". He recomrrended
claimant be sent to the Pain Clinic.

The Orthopaedic Consultants, in June 1980, reported claim­
ant's condition was not stationary. They felt claimant should
be referred to the Pain Center for "drug removal, etc."

On August 8, 1980, the employer-carrier advised the Board
it opposed an Own Motion Order reopening this claim. It in­
dicated it was willing tO’ and had authorized claimant's
referral to the Pain Center for drug withdrawal therapy. In
contended such treatment could be provided under OR 656.245.

The Board, after reviewing the evidence submitted to it,
does not find it warrants reopening of this claim at this
time for all purposes. However, the Board would order that
claimant be treated at the Pain Clinic pursuant to the provi­
sions of OR 656.245.

IT I  O ORDERED.

CLAIM NO. C 55518 August 26, 1980

EUGENE J. MONTANO, CLAIMANT
 AIF, Legal  ervices, Defense Atty,
Own Motion Order

On March 24, 1967, claimant suffered an amputation of
the left hand at the wrist. This claim was closed and
claimant's aggravation rights have expired.

Claimant continued to have difficulty with his ^eft arm
in the form of pain, muscle spasm and recurrent "phantom
sensations". Claimant had been fitted with a prosthesis
after the original injury.

In June 1980, Dr.  obolik reported claimant was working
as a truck driver. He indicated the "harness" from claimant's
left arm prosthesis caused a strain of the cervical and
thoracic musculature.

In August 1980, Dr. Lenzi reported claimant also continued
to have pain in his arm, back and numbness of his right
hand. On July 22, 1980, claimant stopped working. He was
hospitalized on July 24, 1980 and on the next day underwent
a neurectomy and transposition of the ulnar nerve of the 
left forearm.

The  AIF Corporation advised the Board of these facts.
It indicated it had no opposition to an Own Motion Order
^reopening this claim effective July 22, 1980.

-801-



        
          

         
      

   

      

    
    

  

         
           

         
      

           
   

         
         
            

          
        

        
          

          
         

       
          

       

           
      

        
        
       

           
         

          
        

     

he Board, after reviewingthe informatioh subrnit~ed to 
it, o r ders this claim reopened effective July 22, 1980 for 
payment of compensation and other benefits provided f or by 
law unt il closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

CLAIM NO. HC 128954 

CHARLES L. VICKERS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

August 26, 1980 

On May 10, 1968, claimant suffered a compensabh. injury 
to his right knee. The claim was initially closed by a 
January 30 , 19 70 Determination Order which awarded cl 1imar.:: 
temporary total disability compensation and compensation 
equal to 15 ° f or 10% of the right leg. Claimant's a s grava­
t ~on rights have expi r ed. 

On December 21, 1978, Dr. Graham requested this r ~ain. 
be reop ened for additional treatment. The Boa~-d, on .· '..irch 
19 , :._ 9 7 9 , ordered this claim reopened under its own r,:otior, 
jurisdiction. 

Dr. Graham, on April 3, 1979, perforrreci a hi s h va lgus 
produci ng tibial osteotomy on claimant's right leg. After 
this surgery , claimant developed numbness in the uln ~ : d : ~ ­
tributation o f his left hand. This was relat0a to cl~ica n~•s 
use of cr u tches or bed rest after surgery. Left uln.ir: ne · ve 
surgery was performeci on February 2 8, 19 8 0 by Dr. G::.:-c1.1am. 

On Ju l y 21, 1980, Dr. Granam opi~ed claimant's co~di­
tion was stationary. He did not feel claimant could ~etur~ 
to his j ob as an over-the-road truck driver. 

On July 28, 1980, the SAIF Corporation requeste~ a 
determination of claimant's disability. The Evaluati8~ 

· Division of t he Workers' Compensation Departme nt, on Augus~ 
13 , 19 80, re c ommended this claim be closed w~~h an award 
of adgiti onal temporary total disability compe nsation fro~ 
April 2, 1979 through July 21, 1980, l e ss time work e d, and 
addi tion al compensation equal to 15° for 10% loss of func­
tion of the right leg and compensat .:. on e qual to 15° 
for 10% loss of functi.0n of t he left .1-.and. 

The Boa r d concurs with this recorr~endation. 

-802-

The Board, after reviewing the information submitted to
it, orders this claim reopened effective July 22, 1980 for
payment of compensation and other benefits provided for by
law until closed pursuant to OR 656.278.

IT I  O ORDERED.

CLAIM NO. HC 128954 August 26, 1980

CHARLE L. VICKER , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On May 10, 1968, claimant suffered a compensable injury
to his right knee. The claim was initially closed by a
January 30 , 1970 Determination Order which awarded cliiman!:
temporary total disability compensation and compensation
equal to 15° for 10% of the right leg. Claimant's aegrava-
to-on rights have expired.

On December 21, 1978, Dr. Graham requested this rlain,
be reopened for additional treatment. The Board, on ,'arch
19 , 1979 , ordered this claim reopened under its own r.'.otior
jurisdiction.

Dr. Graham, on April 3, 1979, performed a high valgus
producing tibial osteotomy on claimant's right leg. After
this surgery, claimant developed numbness in the ulnc:
tributation of his left hand. This was relatea to claimant's
use of crutches or bed rest after surgery. Left ulnar ne-ve
surgery was performed on February 28, 1980 by Dr. Gra.iam,

On July 21, 1980, Dr. Graham opined claimant's condi­
tion was stationary. He did not feel claimant could returr
to his job as an over-the-road truck driver.

On July 28 , 19 80, the  A^IF Corporation requested a
determination of claimant's disability. The Evaluation
Division of the Workers' Compensation Department, on /lugusr
13, 1980, recommended this claim be closed winh an award
of additional temporary total disability compensation from
April 2, 1979 through July 21, 1980, less time worked, and
additional compensation equal to 15° for 10% loss of func­
tion of the right leg and compensation equal to 15°
for 10% loss of function of the left hand.

The Board concurs with this recommendation.

-802-



        
          
        
             

           
          
          
 

     

   
    
     

   

         
           

           
           

         

         
        
         

     

        
            

   

Claimant is hereby granted compensation for tempor cry 
total disability from April 2, 1979 through July 21, 1980 , 
less time worked, Claimant is also granted compensati on 
equal to 15° for 10% loss of function of the right leg a nd 
compensation equal to 15° for 10% loss of function of ·c.he 
left hand. These awards are in addition to any previous 
awards claimant has been granted f or his May 10, 1968 in­
dustrial injury. 

WCB CASE NO. 79-8673 

ROBERT BRILEY, CLAIMANT 
Rick W. Roll, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order 

August 27, 1980 

On August 5, 1980, claimant, by and th rough his attor­
ney, moved the Board to include as new and materi a l evidence 
a June 26, 1980 prescription of Dr. Hunt. The heari~g was 
held on June 12, 1980 in this case. Claimant contenas this 
evidence was not available at the time of the hearins-

The employer contends this eviden~e is not relevan t to 
the issues decided by the Referee. Further, it conte :--l dS 
this evidence was obtainable prior to the hearing. The 
employer requested claimant's motion be denied. 

The Board, after being fully advised, denies clai ~ant • ~ 
motio n on the grounds and for the reasons set fort h by the 
employer. 

ORDER 

Claimant's motion is denied. 

-803-

ORDER

, Claimant is hereby granted compensation for temporary
total disability from April  , 1979 through July 21, 1980,
less time worked, Claimant is also granted compensation
equal to 15^ for 10% loss of function of the right leg and
compensation equal to 15° for 10% loss of function of che
left hand. These awards are in addition to any previous
awards claimant has been granted for his May 10, 1968 in­
dustrial injury.

WCB CA E NO. 79-8673 August 27, 1980

ROBERT BRILEY, CLAIMANT
Rick W. Roll, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Order

On August 5, 1980, claimant, by and through his attor­
ney, moved the Board to include as new and material evidence
a June 26, 1980 prescription of Dr. Hunt. The hearing was
held on June 12, 1980 in this case. Claimant contends this
evidence was not available at the time of the hearing.

The employer contends this evidence is not relevant to
the issues decided by the Referee. Further, it conterids
this evidence was obtainable prior to the hearing. The
employer requested claimant's motion be denied.

The Board, after being fully advised, denies cla.inant‘s
motion on the grounds and for the reasons set forth by the
employer.

ORDER

Claimant's motion is denied.

-803-



  

  
    

  

   

         
           
       
          
        

           
      

         
        
          

         
    

   

     

      
    
   
     
    

   
    

         
        

         
           

          
          

      

          
    

         
          

           
        

           
           

NO. A 721998 

HOMER 0. BROWN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

August 27, 1980 

On August 21, 1980, the SAIF Corporation (SAIF) advis~d 
the Boa rd claimant had, on J une 12, 1980, unde rgone a fusion 
o f psuedoarthrosis of L4-5 with Harrington rod ~nstrument a ­
tion for stability. Claimant had, on March 23, 1959, injured 
his back. Claimant 1 s aggravation rights have expired. SAIF 
advised the Board it did not oppose an Own Motion Order 
reopening this claim effective June 12, 1980. 

The Board, after reviewing the material i~ this file, 
finds the evidence sufficient to warrant the r eopenin £ o f 
this claim e f fective June 12, 1980 fo r the payment of com­
pensation and other benefits ?rovide a for by l aw until 
closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 79-3038 

I n the Matter of the Compensation 
of The Beneficiaries of 

ROBERT A. CARTER, DECEASED 

August 27, 1980 

Jolles, Sokol & Bernstein, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
Request for Review by Employer 

Thi s case is be fore the r3 oard on Crown Z12 llerb ach 's 
(employer 1 s) request that the Board review the ~efere 0 ·s 

o rder which o rdered it accept the cecedent 1 s widow's (clai~ant) 
cla im and pay benefits provide d for by ORS 656.204 a~d to 
pay he r att orney a fee. The employer contends that c l aimant 
ha s f a iled to e~tablish legal and medical caus a tion t hat her 
husb a n d 's dea th was related tc his employment. 

'].he Board finds that the facts :::-eci ted by thE: Referee, 
in his order, are cor!e ct. 

The Boa rd, after de novo review, reverses the Re feree's 
order in its entirety. The Board finds that t~e claimant 
did not prove by a preponderar.ce o f the evide nc2 both legal 
a ~ d medical causation that her husband's death was related · 
t o his work. There is no evide~ce that the decedent was 
eng a ged in any exertion of any type at the ti ~c of his 

-804-
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August 27, 1980

HOMER 0. BROWN, CLAI.MANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

CLAIM NO. A 721998

On August 21, 1980, the  AIF Corporation ( AIF) advised
the Board claimant had, on June 12, 1980, undergone a fusion
of psuedoarthrosis of L4-5 with Harrington rod instrumenta­
tion for stability. Claimant had, on March 23, 1959, injured
his back. Claimant’s aggravation rights have expired.  AIF
advised the Board it did not oppose an Own Motion Order
reopening this claim effective June 12, 1980.

The Board, after reviewing the material in this file,
finds the evidence sufficient to warrant the reopening of
this claim effective June 12, 1980 for the payment of com­
pensation and other benefits provided for by law until
closed pursuant to OR 656.278.

IT I  O ORDERED.

WCB CA E NO. 79-3038 August 27, 1980

In the Matter of the Compensation
of The Beneficiaries of

ROBERT A. CARTER, DECEA ED
Jolles,  okol & Bernstein, Claimant's Attys.
 chwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Employer

This case is before the Board on Crown Zcllerbach's
(employer’s) request that the Board review the Referee’s
order which ordered it accept the decedent's widow's (claimant
claim and pay benefits provided for by OR 656.204 and to
pay her attorney a fee. The employer contends that claimant
has failed to establish legal and medical causation that her
husband's death was related to his employment.

The Board finds that the facts recited by the Referee,
in his order, are correct.

The Board, after de novo review, reverses the Referee's
order in its entirety. The Board finds that the claimant
did not prove by a preponderance of the evidence both legal
and medical causation -that her husband's death was related
to his work. There is no evidence that the decedent was
engaged in any exertion of any type at the time of his
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The testimony o f his activities prior to his d eath , 
especially relating to his effort in unclogging a jam in on e 
of the conveyor belts, is pure speculation. No one observed 
the decedent working on the conveyor belt. The mere fact 
that his death occurred at work does not establish legal 
causation. 

Further, the Board f inds that the preponderance of med­
ical evidence does not establish medi cal causation. Dr. Smi th, 
claimant's treating physician since his initial heart attack, 

, opines that decedent's death was the result of the natural 
progression of the disease and that his death was not related 
to his employment. Dr. Rogers, a cardiologist, saw no causa­
tive or aggravating relationship between decedent's work a n d 
his death. He noted that the mechanism of plaque hemorrhage 
was unknown. Dr. Grossman opined that claimant's death was 

related to his work. However, his opinion was based en the 
assumption that decedent had been egaged in some form of 
exertion of a moderate degree prior to his death. ?he 
Board, in this case, gives more weight to the opinions of 
Drs. Smith and Rogers. Dr. Smith is an internist who has 
treated the decedent since 1969. Dr. Rogers is a Board 
certified cardiologist who reviewed the history and medica l 
records. Dr. Grossman is not a cardiologist nor had he ever 
examined or treated the claimant; he too examined the history 
and the medical records. The Board finds the opinions of 
Dr. Smith and Dr. Rogers more persuasive. 

Based on all the evidence in this case, the Board finds 
that the claimant has failed to meet her ourden of provin g 
legal and medical causation. The Board does not find the 
evidence indicates decedent was exerting himse lf in the 
performance of the job at the time he began to have heart 
difficulties which led to his death. Further, tr.e Board 
finds that the preponderance of the medical evidence indicates 
that decedent's death was not re lated to his work. There f ore, 
the Board reverses the Referee's order in its entirety. 

ORDER 

The Referee's order, dated January 15, 1980, is reversed 
in its entirety. 

Crown Zellerbach's denial of this claim, dated March 
21,' 1979, is restored and affirmed. 
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death. The testimony of his activities prior to his death,
especially relating to his effort in unclogging a jam in one
of the conveyor belts, is pure speculation. No one observed
the decedent working on the conveyor belt. The mere fact
that his death occurred at work does not establish legal
causation.

Further, the Board finds that the preponderance of med­
ical evidence does not establish medical causation. Dr.  mith,
claimant's treating physician since his initial heart attack,
opines that decedent's death was the result of rhe natural
progression of the disease and that his death was not related
to his employment. Dr. Rogers, a cardiologist, saw no causa­
tive or aggravating relationship between decedent's work and
his death. He noted that the mechanism of plaque hemorrhage
was unknown. Dr. Grossman opined that claimant's death was

related to his work. However, his opinion was based on the
assumption that decedent had been egaged in some form of
exertion of a moderate degree prior to his death. The
Board, in this case, gives more weight to the opinions of
Drs.  mith and Rogers. Dr.  mith is an internist who has
treated the decedent since 1969. Dr. Rogers is a Board
certified cardiologist who reviewed the history and medical
records. Dr, Grossman is not a cardiologist nor had he ever
examined or treated the claimant; he too examined the history
and the medical records. The Board finds the opinions of
Dr.  mith and Dr. Rogers more persuasive.

Based on all the evidence in this case, the Board finds
that the claimant has failed to meet her burden of proving
legal and medical causation. The Board does not find the
evidence indicates decedent was exerting himself in the
performance of the job at the time he began to have heart
difficulties which led to his death. Further, the Board
finds that the preponderance of the medical evidence indicates
that decedent's death was not related to his work. Therefore,
the Board reverses the Referee's order in its entirety.

ORDER

The Referee's order, dated January 15, 1980, is reversed
in its entirety.

Crown Zellerbach's denial of this claim, dated March
21,' 1979 , is restored and affirmed.
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     NO. B830C407793 

GORDON COVEY, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

. August 27, 1980 

On October 28, 1973, claimant suf fered a compensable 
i njury· to his back and :r;ight hand. Tr.is claL11. was initially 
closed by a Detennination Order, dated December 20, 1974, 
wh ich granted claimant an award ot' temporary total disabil­
ity compensation and compensation equal to 64° for 20% 
unscheduled . disability .for his back injury and compensation 
equal to 30° for 20% loss of use of his right hand. Claim­
ant I s aggravation rights have expired. 

This case was reopened by an Own Motion Order , dated 
·April ·24, 1980, . when and if he was hospitali zed for dn 
evaluation suggested by Dr. Smith. On May 14, 1980, claim­
ant underwent the myelogram suggested by Dr. Smith. No 
defects were found. Claimant was discharged from the hos­
pital on May 18, 1980. 

On J u l y 22, 19 80 , the SAIF Corpor ation r e quested a 
dete rmina tion of claimant's current disability. The Eval­
uat ion Division of the Workers' Compensation Department, on 
August 18, 1980, recommended this claim be closed with an ­
award of addi tional temporary total disability f rom May 14, 
1980 through May 18, 1980 and no additional permanent par­
tia l disability . 

The Board concurs with this recommendat ion. 

ORDER 

Claimant is hereby granted temporary total disability 
compe nsa tion f rom May 14, 1980 through May 18, 1980, less 
time worked. The record indicates that claimant has already 
been paia this award. 

Claimant 1 s attorney has already been awarded a reason ­
able attorney 1 s fee by the Own Motion Order o f April 24, 
19 80. 

-806-

GORDON COVEY, CLAIMANT
Malagon & Yates, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty,
Own Motion Determination

On October 28, 1973, claimant suffered a compensable
injury to his back and right hand. This claim was initially
closed by a Determination Order, dated December 20, 1974,
which granted claimant an award of temporary total disabil­
ity compensation and compensation equal to 64° for 20%
unscheduled disability for his back injury and compensation
equal to 30° for 20% loss of use of his right hand. Claim­
ant's aggravation rights have expired.

This case was reopened by an Own Motion Order, dated
April 24, 1980, when and if he was hospitalized for an 
evaluation suggested by Dr.  mith. On May 14, 1980, claim­
ant underwent the myelogram suggested by Dr.  mith. No
defects were found. Claimant was discharged from the hos­
pital on May 18, 19 80.

On July 22, 1980, the  AIF Corporation requested a
determination of claimant's current disability. The Eval­
uation Division of the Workers' Compensation Department, on
August 18, 19 80, recorranended this claim be closed with an
award of additional temporary total disability from May 14,
1980 through May 18, 1980 and no additional permanent par­
tial disability.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary total disability
compensation from May 14, 1980 through May 18, 1980, less
time worked. The record indicates that claimant has already
been paid this award.

Claimant's attorney has already been awarded a reason­
able attorney's fee by the Own Motion Order of April 24,
1980.

CLAIM NO. B830C407793 August 27, 1980
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C~SE NO. 78-9492 

HERBERT FLOWERDAY, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Keith D. Skelton, Employer's Atty. 
Request for Review by Claimant 

August 27, 1980 

Clairr,ant seeks Board review of tnc Ref e2::- ee I s order wh .:. c h 
affirmed the carrier's denial of his claim fo~ 3urgEry fo L a~ 
esophageal hiatus hernia. 

The Board, after de nova review, affirms and adopts tt·.c 
Opinion and Order of the Referee, a copy of whi cn is atta ched 
hereto and, by this reference, is made a part r. i.;::reof. 

Further, the Board does not fi1·,ci there ever was .... c,, :--.t.::-ac; 
er.tered into between the parties re g arding ri::: :coj_)Or1 sib~ li ty ::or 
the transthoracic repair of c:iaimant' s esophct gec. : h _:;_ u.t..1s 
hernia. Claimant contends a representative of t~e insJra~c8 
carrier authorized this surgery. This was de~ie o by the i~­
surance carrier. After reviewing al:i_ of the evidence -:::on­
cernins this point, the Board does not find that the partie .s 
ever agreed or had a "meeting of the minds" that the ins·...::.r ­
ance carrier authorize<l this surgery. Therefore, the parties 
never reached an a gre ement and never fo.rrr:ed a contra c t . The 
Board aff.irms the Referee's order. 

ORDER 

The order of the Referee, dated January 11, 1980, is 
affirmed. 

CLAIM NO. C 322560 

WILLIAM A. FRANKS, CLAIMANT 
SAIF , Legal Services, Defense Atty. 
Own Motion Order 

August 27, 1980 

On August 1, 1980, claimant, by and through his atto r ­
ney, requested the Board reopen his claim for his August 25, 
1971 injuries to his left elbow and forearm. Claimant's 
aggravat~on rights have expired. Attached to claimant's 
req"uest were numerous medical reports concerning this clair:1 . 

The Board requested the SAIF Corporation (S AIF) to 
advise it of its position with regard to claimant's request. 
On August - 14, 1980, SAIF responded indicating it oppos ed a n 
own Motion Order reopening this claim as it did not appear 
there had been an objectively material worsenin g of c laim­
ant's p~ychological condition since the last award or a r­
rangement of compensation. SAIF indicated it was cont inuing 
to pay for claimant's current medical treatment under ORS 
656.245. -807-

HERBERT FLOWERDAY, CLAIMANT
Malagon & Yates, Claimant's Attys.
Keith D.  kelton, Employer's Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order wh:..ch
affirmed the carrier's denial of his claim for surgery for an 
esophageal hiatus hernia.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part noreof.

Further, the Board does not find there ever was enntrad
entered into between the parties regarding responsibj.iity for
the transthoracic repair of claimant's esophagea'i hiatus
hernia. Claimant contends a representative of the insurance
carrier authorized this surgery. This was denied by the in­
surance carrier. After reviewing all of the evidence con­
cerning this point, the Board does not find that the parties
ever agreed or had a "meeting of the minds" that the insur­
ance carrier authorized this surgery. Therefore, the parties
never reached an agreement and never form.ed a contract. The
Board affirms the Referee's order.

ORDER

The order of the Referee, dated January 11, 1980, is
affirmed.

WCB CA E NO. 78-9492 August 27, 1980

CLAIM NO. C 322560

WILLIAM A. FRANK , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

August 27, 1980

On August 1, 1980, claimant, by and through his attor­
ney, requested the Board reopen his claim for his August 25,
1971 injuries to his left elbow and forearm. Claimant's
aggravatu.on rights have expired. Attached to claimant’s
req\iest were numerous medical reports concerning this claim.

The Board requested the  AIF Corporation ( AIF) to 
advise it of its position with regard to claimant's request.
On August 14, 1980,  AIF responded indicating it opposed an
Own Motion Order reopening this claim as it did not appear
there had been an objectively material worsening of claim­
ant’s psychological condition since the last award or ar­
rangement of compensation.  AIF indicated it was continuing
to pay for claimant’s current medical treatment under OR 
656.245. -807-



        
           

          
         

         
        

     

        
      

      

  
    
   
    

         
        

          
           
       

       
           
  

          
  

         
         

        
       

       
      

       
          

           
         

           
       
         

           
         

e Board, after r~viewing the evi dence s ·Jbmitted t ·o 
i t, does not find the evidence warrants a reope ning of this 
c laim at this time under its own motion j urisdi c tion. The 
Board does not find any evidence that claimant's condi tion 
has worsened. It feels the treatment claimant is rece ivi ng 
i s ·appropriate and provided fo r un der ORS 656. 245. There­
fore, the Board denies claiman t 's request. 

ORDER 

Claimant's .req uest that the Board reopen this claim 
. under the own · motion jurisdiction is denied. · 

WCB CASE NO. 79-8576 

VICTOR HAUTH, CLAIMANT 
Frank J. Susak, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Reques t for Review by Claimant 

August 27, 1980 

This case is before the Board on claiman t 's request 
t hat t he Board review the Referee's order whicr. granted 
claimant a n award o f compensation equal to 52.5° f or 35% 
loss of the right leg and foun d claimant was no t e ligi ble 
for a Workers ' Compensation Department sponsored vocational 
rehabil i t a tion prog ram. Claima nt contends the award o f 
·permanen t partial disability is low and he is eligibl e f or a 
vocational rehabilitation program. 

rhe Board finds the f ac t s as recited in t h e R~feree•~ 
order are c o r rect. 

The Board, afte r de novo r eview, modifies t he kc f eree's 
order. Claimant's in j ury was diagnosed as a t o rn meaial 
meniscus o f the right knee. This was surgically repaired. 
His r ecovery from this surgery r equired -extensive physioth 2~apy. 

The Or t hopaedic Consultan ts, i n July 1979, opined 
claimant could perfo rm work \,;nich wa s sedentary or l ig.ot. 
They felt clamant should avoid work requiring walkin g long 
distances, standing more than 50 % of the time and avoidi nc::r 
going.up and down stairs. They rated the loss of flli1 c tion 
of claimant 's 1".nee as II in the lower limit o f mi ld l y mode .r a te". 

Based on all t he evi dence in t his case, the Boar o finds 
the Referee 's award o f compensation was excessive . Hi s 
ri ght knee is painful and occasio nal ly buck les, c a us ing him 
to fa l l . The Board finds that c laimant has lost 25 % of t he 
func t ion of his right leg and awards him compe nsation eq ual 

-808-
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The Board, after reviewing the evidence submitted to
it, does not find the evidence warrants a reopening of this
claim at this time under its own motion jurisdiction. The
Board does not find any evidence that claimant's condition
has worsened. It feels the treatment claimant is receiving
is appropriate and provided for under OR 656.245. There
fore, the Board denies claimant's request.

ORDER

Claimant's request that the Board reopen this claim
under the own motion jurisdiction is denied.

WCB CA E NO. 79-8576 August 27, 1980

VICTOR HAUTH, CLAIMANT
Frank J.  usak, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

This case is before the Board on claimant's request
that the Board review the Referee's order which granted
claimant an award of compensation equal to 52.5° for 35%
loss of the right leg and found claimant was not eligible
for a Workers' Compensation Department sponsored vocational
rehabilitation program. Claimant contends the award of
permanent partial disability is low and he is eligible for a
vocational rehabilitation program.

The Board finds the facts as recited in the Referee’s
order are correct.

The Board, after de novo review, modifies rhe Referee's
order. Claimant's injury was diagnosed as a torn medial
meniscus of the right knee. This was surgically repaired.
His recovery from this surgery required extensive physiotherapy

The Orthopaedic Consultants, in July 1979, opined
claimant could perform work which was sedentary or lignt.
They felt clamant should avoid work requiring walking long 
distances, standing more than 50% of the time and avoiding
going *up and down stairs. They rated the loss of function
of claimant's knee as "in the lower limit of mildly moderate".

Based on all the evidence in this case, the Boara finds
the Referee's award of compensation was excessive. His 
right knee is painful and occasionally buckles, causing him
to fall. The Board finds that claimant has lost 25% of the 
function of his right leg and awards him compensation equal

-808-
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i-\!fht (:)ti:'','\{·:·; ? :. : /. ;-ht:i· > \ ' : '. ,, 
·->,,;: }Fi'.'.:?to" .. t,hat'',,~rno\.i~t,:'.:' 'rrhe.'irJ02(rd ,·cohcurs·: i1;-i:ti1'\.he Ref~ree Is ·finding 

- :' ·: ·>"f) th:at <?ia'imant' ":fa~l~d-~_-t'? .. ~~t:1~'l_i?h.''~}s eligib~·li ty for a 
·.•:.:-:'.vocational. rehabil1 tat1pn progran:t. , • :· ·- · · 

'·,l~·:T·-· ... !,._ __ ,.T ... 1 i~:-.:·~+_~: ~•-7'----........ + 

'.:·_·.·. ORDER 
, ··.---. 

• 'I~ ';• ' ! , • : .f \ ,._ , ' •' •~ : 1 ; ( , 1 /• 

:.·~.=. · · .. The .Referee's _orqer,: dated March. 1'4, "1980, is modified. 
:• ~ l 1 ' ~ ' • I , • ( 

·i_::.,,,. : _:_ ·· Cl~~_mant is hereby .'granted· an award of compensat1.on 
·/:.-~:•equal to·J7~5°·f_or_25% Ioss·o'f f_unctlion_9f his.righ.t leg. 
· ··/<·.This ·is''..ih·,li'eu o.f a·ny _pr~vious: awards of scheduled ci.isability 

·· h,'fo· th· · ·· : · · :•· · ·'. ·,:.· , ,, r · 1.s 1 :1.n_J _u_ry. .· ., . · . · 
, , .... 

·. ·The ·remainder of the Refe:cee' s order is affirmed. ' . ,, . 

•• • •,:--:-.a:.•~•::/•<4• i O • ~ •, .L ;• 

.i,+ ,..l 

, ••. • •.• ..;' ..... :!, .··, .. , 

,', 

• i 
I. 

0 0 ~..:: ;.,_ L 

. . . ~ -. ' 

'::.·r-\ :·, .. :::··.: ·;, :,_·. . . WCB_·-~AsE,,~O~. -~8--93251 :' ,•,<August' 27 ~ .. 1980 
• ~ : ~; /:_1' :: ,': 1_:, • ~ ~ . .'; • • I • .. • I \ •• •. • r • f 

: ,·;/. BERNARD·, LAMBRECHT, CLAIMANT -
'.\ .. ;,Emmons, Kyle; Kropp & Kryger, 

t./~-~\·, . :,Claimant's Attys'.~ _. . · ·: . , -. J 
•. ,_r(,( ?Cheney,&. Kelley, ·Employer Is Atty§·. I 
1 • / • •,~ •; < J r • • •, . , 

~\)'.. Reques-t;:: for .Review by, Claimant· 
•. '. ' I • ' ~ • • •• , 

:. t . ~-· ·- . ---· ,-· . .-- . ----·--- .... ·----.,-. . . - ... ' .. .. - . . .. --·- _: -. ; . 

.,.,• .• • ,\. I • 

·/:/-:' T}:l.isi case is before . the Board on claimant Is _requE:st 
····•.·/. that _it; review .. the Referee's order which granted claim.=m_t an 
: -tl'.: :award· of, compensatioi-i-, equal"•· to 19 2 ° for 60 % unscheduled 
·:",//'.'·d±sf!bili ty for h.fs back injury and.-granted his attorney a 
·::C·: 'fee.. Claimant contends that .this .award is not adequate and 

:·· that he is· permanently and totally disabled. rL • .., a • ' , - • • '. ' I 

In 1944 cl~imant fir~t injrired his back.;' ~hi~ .:edOltaa· 
in a fusiop from LS, S l; . He again injured. his back in 19 6 6 

;· · , and underwent a left L4-5- discectomy and_ laminectomy. He 
!· ,: ag_ain ip.jured his back in: 1968 and in_ March 1968 underwent a 
.,-'. i fusion· from L4 to -LS. Claimant .had· received awards of 

· :·-: _; compensation "totalling 40 % loss· of function of an arm for· 
· r ·/ these ip juries. . 

~ \' • • i ~ ' ~· . 

"\. .. ; ' ' -
, "· -On July 21, 196.7, claimant, then; 64-years old, was 
~;.:-:-:employed by this employer as -a maintenance man. On August 
~::: 19·; .,1977, he· again· injured -his back while lifting a heavy• 
,,(_ piece· of iron tubing .. · Claimant was hospitalized approximately 

. '·.' ,a .·month after this injury. The a·ischo.rge diasno,sis. was '-· 
.-'. luinbar spine pain with lumbar disc: disease, post two lumbar 
'.,::.-.. ,spine· s.urgeries with lumbar nerve root raqiculopathy-.'at that 

.. :-.-:;time arid .diabetes mellitus, adult onset, 1.which ·required 
f !:• 1 ~- • . I ). • r • I • ' " • , , 

,)· '.( 1 ii;isulin. ·,. . . · 
,.. ' . 
•- !._j ,l_ ·•- -~> .. 

.--n ~-, ·.·, 
,;. I ~.~ 

'11 • - ... ... ~. 

·t· ."'; 
. :: .. , ! ' . 

! 1:1 '{. !' 

, _., .. 
. ' 

. ... ; . 

_- I 
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--·- ------------

:'T ^ ..v.^ ..

".'■/[■yf'fy. to"' that .•.■amount The.';  bard -;cohcurs- wi'thl'-'the Referee's -finding 
V;f'. that claimant’ailed 'to. estabiish/his eligibility for a

vocational, rehabilitation program. - • - .

ORDER

.■.i‘ ■■ ..The .Referee's' order, dated March. 14, ‘1980, is modified.

Claiman-t- is hereby .‘granted'an award of compensation
^ual to''37.5 ® -for 25% loss'of function, of his. right leg.
'-.This IsVih- lieu o.f a'ny .previous- awards of scheduled disability

..‘'Vvi^for this jinjury'. ■ i'‘

-."1 ■■‘The -remainder of the Referee's , order is affirmed.

#
■-i; (• ' ■ 3.;

V.

r ■ , - • ' WCB CA E,NO. 78-9325*

BERNARD-. LAMBRECHT, ' CLAIMANT
Emmons, Kyle, Kropp & Kryger, ■ •

, ..Claimant's Attys.. , . - ' ' \
'Cheney'.&■ Kelley, Employer' s Attys. .|
Request; for .Review by, Claimant

August  1 'f 1980

y .•hi ’'■i : V'

This' case is before the Board on claimant's .request
■that .if review.-the Referee's order which granted claimant an
award’■ of ^^compensation-equal" tO' 192° for 60% unscheduled

■'disability, for. his back injury and. granted his attorney a
'fee.' Claimant contends that this .award is not adequate and
that he is' permanently and torally disabled.

; ■ In 1944 claimant first injured his back.;' This .resul tod
in a fusion from L5,  I; He again injured.his back in 1966

:and underwent a left L4-5-discectomy 'and. laminectomy. He
again injured his back in,1968 and in March 1968 underwent a

;'fusion- from L4 to -L5. Claimant-had-received awards of .
compensation totalling 40% loss' of function of an arm for-
these injuries.
V . ■ , ^ 0. . ... • .

On July 21, 1967, claimant, then- 64 yeai-s old, was •
'•iemployed by ,this employer as a maintenance man. On August
• 10', ^1977, he' again: injured-his back while lifting a heavy
.piece-pf iron tubing. Claimant was hospitalized approximately
.a mon-th after this injury. The discharge diagnosis, was ‘
lu^ar spine pain with lumbar disc, disease, post two lumbar

'•spine' s.urgeries with lumbar nerve root radiculopathy-.‘at that -
'.time arid, diabetes mellitus, adult onset,-which'required
' insulin. ‘ • . ' • •
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Embick, in Sept.ember 1977, reported that his c.iagnosis 
was a ' lumbar back sprain which aggravated his pre-existing 
lumbar degenerative disc disease. He prescribed physical 

,therapy, partial bedrest and medication. Claimant, at that 
time, was complaining ·of right buttocks and upper thigh 
pain. In December 1977, Dr. Embick reported that beca ·..:se of 
c~aimant's age he felt it was unlikely that claimant would 
ever recover sufficiently to return to his former occupation. 

In March 1978, the Orthopaedic Consulta:its e xarr.i;-.ed 
claimant and reported that he r.ad an 8th grade educa :ion and 
had obtained a GED. Claimant was a widower. He indicated 
he had worked mainly as a logger but had been workin g for 
approximately 10 years for this employer. It was their 
opinion that claimant's condition was not stationary and 
felt that cla.imant should unde'rgo a lumbosacral myelogram 
which would rule out a probable compressive radiculopathy . 

Dr. Embick, in May 1978, reported that he agreed with 
the recommendat ions of the Orthopaedic Consultants. However, 
he had discussed the matter of the myelogram with claimant 
and indicated that claimant did not wish to have any ~urther 
surge ry nor a myelogram. It was his feeling that claimant 
was still unab le to work. Dr. Embick also noted that claimant 
had been inte rviewed by the Department of Vocational Rehabili­
tation in regard to rehabilitation. He indicated th.:i~ 
claimant did not want to engage in this activity since he 
had expe rience with them in the past. 

In August 1978, Dr. Embick reported that claimar1t had 
an acute spra in of the lumbar spine due to his August lO, 
1977 injury with underlying degenerative changes. He indicated 
that .claimant had a spondylolisthesis at L4-5 and a psuedo­
ar thr9sis at tha t level, as well. It was his opinion that 
cla imant's condition was stationary and the claim could be 
close d. He believed that claimant had a considerable degree 
of permanent impairment resulting from this injury and that 
with his previous back problem, claimant was now ?ermanently 
and totally disabled. 

The Orthopaedic Consultants again examined claimant and 
in October· 1978 opined· that his condition was stationary. 
They rated the loss of function of hi.s back as severe and 
felt the loss of function due to this injury was mildly 
moderate . . 

A Determination Order, dated November 16, 1978, granted 
claiman t an award of temporary total disability compensation 
and compensation equal to 64° for 20% unscheduled disability 
for his low back injury . • 

In February · 1979, the Field Services Division indicated 
i t had contac ted claimant and he stated he was going to 
re tire. Because he was going to retire, his fi le was closed. 
The coordinator indicated that if claimant wished assistance 
he should. re-cpntact them. - --0io-

-

-

Dr- Embick, in  eptember 1977, reported that his diagnosis
was a lumbar back sprain which aggravated his pre-existing
lumbar degenerative disc disease. He prescribed physical
therapy, partial bedrest and medication. Claimant, at that
time, was complaining of right buttocks and upper thigh
pain. In December 1977, Dr. Embick reported that because of
claimant's age he felt it was unlikely that claimant would
ever recover sufficiently to return to his former occupation.

In March 19 78, the Orthopaedic Consultants exan.i.:ed
claimant and reported that he had an 8th grade educa“ion and
had obtained a GED. Claimant was a widower. He indicated
he had worked mainly as a logger but had been working for
approximately 10 years for this employer. It was their
opinion that claimant's condition was not stationary and
felt that claimant should undergo a lumbosacral myelogram
which would rule out a probable compressive radiculopathy.

Dr. Eiribick, in May 19 78, reported that he agreed with
the recommendations of the Orthopaedic Consultants. However,
he had discussed the matter of the myelogram with claimant
and indicated that claimant did not wish to have any further
surgery nor a myelogram. It was his feeling that claimant
was still unable to work. Dr. Embick also noted that claimant
had been interviewed by the Department of Vocational Rehabili­
tation in regard to rehabilitation. He indicated that
claimant did not want to engage in this activity since he
had experience with them in the past.

In August 1978, Dr. Embick reported that claimant had
an acute sprain of the lumbar spine due to his August 10,
1977 injury with underlying degenerative changes. He indicated
tliat claimant had a spondylolisthesis at L4-5 and a psuedo-
arthrpsis at that level as well. It was his opinion that
claimant's condition was stationary and the claim could be
closed. He believed that claimant had a considerable degree
of permanent impairment resulting from this injury and that
with his previous back probleiri, claimant was now permanently
and totally disabled.

The Orthopaedic Consultants again examined claimant and
in October 1978 opined-that his condition was stationary.
They rated the loss of function of his back as severe and
felt the loss of function due to this injury was mildly
moderate.

A Determination Order, dated November 16, 1978, granted
claimant an award of temporary total disability compensation
and compensation equal to 64® for 20% unscheduled disability
for his low back injury. *

In February 1979, the Field  ervices Division indicated
it had contacted claimant and he stated he was going to
retire. Because he was going to retire, his file was closed.
The coordinator indicated that if claimant wished assistance
he should re-contact them. q3^q_
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9 ·.- :. :'.·,?.;·~- ~: :: i :i~~A~g.~~\'•;19}9\ _:ni:~·-_>·Nf_'~~-j_i.a_·:¢~ip:ea(that·; claima~t:- should 

. ·/: .. ~o~ .. re1:-1:1rn·: to-.:~n~,•gai_nful? empl:oymenf.·.; •.In. tate September 
;,t•-,/:"~-::~r- ~:::~'"••I~~,.~••:• ••:•.,-=,,,,.'t;•,; ,•. :(•-"-<:,~: •r __ •:• .,., ,. :. I , .. i ~~""'l'~. 

11 ,.. • ,- ., "• 
:/t/r19·79;/;bi-.--.Ef!\l>ick indicat4;:d that 'in hi's'-op1nion·.~1aima~1t :was ' .. , . . . . . .- . ' " . 

. ·• \)rt~~~;~ti;i~it~t?~:· ?s~lile:~- ~s:· '::result. ~\his A~gust 
__ ;_,::i'.•,:-.:~·-•:_.' "At'!):tli:~:--~~ci:ring./:'c1·ai'mant t~stif-ied ,that·he ·has done a 
.. · ;' ·1.:-: little· to', tr.y .. t'o->re tu~n . to:;.work ~ ·:·_,He •.'stated he had made one 
·:\·;~:•:_t1:::~P 1:·-to(~h~:;: e_mpl9¥menJ:. :off°~ce ·and_ -~as, ~<lyis~·q.-they ·had· no . 
:· -. .. work .for .. him.· ·He stated, he ·has checked •the. want ads to see · 

'··it.:~:,if'•any:t:hing appeared·-'in' them. which .he--· fe-lt he·'could .do .. ·.so 
·•;· ... ://fiil:r:: .. ~e' has I been imable' to· {ind. anything. he· feels· he -could 

I ~- · • • f t , • 1 • · · I , • · • .. • 

· :.{'. ··t;io~ ::·1 C~ai_man~ ·states]· th~t· _he -,f'eel1=> .:there is· nothing ·he can 
.. f1 • ¢lo' :on:·a;'._su$taihed··b_~sis and;· q-ue~_.tton·s· if he ·could' sustain 

·,: ;: hil!lsel;f iri. ariy; ·type; ~f work,·- 'over .ar(, eight-hour· \iay :or 4. 40-
: ~:1••,-'::hour: week~ . ..,:claimant , .. does. have .a small' farm and·.' does a '. 
· : : ':l.i:ttle ,\.ior)i:. _around it. ·,- He_.:indic,fte:s -~:- hmiever, .- that· his •back 
':/' hurts :'all :the 'ti~e.and th"at-' he has pain' in his right'- leg and 
.,i;-.' .. I;';i.ght hip ... '·He·~states that_he·c_an wal¥·one-fourth of a mile 

I , ,t •· 1 • • ' • •• -.. 'I • 

_.::~· , and· lift,· up. to -.25 · pounds· on an occasional basis. , Claimant 
~;Jf.' :s:tat~s he>.~an,n6t- sft. for prolonged periods of .tirr,e. and that 
:/./ an·y_ activity -requires .him, to.' lie. do~n. He states _that he. 

· ·:··\:'( -l;i.es :dowr:i ·.seve·ral times a: day ... _He i:m3_icates 'tl:)at he can no. 
·.. . J,6nge·r ·do. TTt-any of . the. chores around his farm that he used ·to·· 

- :,'.'/.,· do".•·. ;Hk'iris_o'. has ltmi'ted··hfs· .oth1:i--"activities. such as f~sh:iti'g:-. •.. 
:· ~·~~.:. - __ , ... ·.~ .. ·: : .j, • ' .... -·. ··_ •. ,.·· _· ._ .. / ._· ·• ·:· :· I •. ,.,. •• ,'_,: • • • • I . . .• . • •• ' 

-~;;·:;:',-;i-::·. -·· T~1e .•Re:f:~ree\found be:qau.se. i:?f ~this injury ._c.laimarit ~as 
. ,-\';:'~:,;po.t permane!)-t.ly·. an~ t6ta)ly: ,disable·c_.: ' .. T~e·: .R:!=!fe_ree _conclud·ed 

:'..-hi; 1.: •• that c,laimant had. lost approximately': GO%· of his ·earning.' . ·· 
.:·:.f ::1 ~•&:ai,9-c:i t:y .. as a re~u_l t ·:or" \hi'~· i~j ury ./: :Ther.-~fqre', _ the· Referee 
:~,::•,: gr~nt~d .. c,laim~.ri_t- ai{-award_ ofY.-compensat~on .equa:i .. t-,o __ 192°-· for 
_.:.-: · · 60 % ··unscheduled. disapili ty ._ for -'tl_1is. back· injury: and_ awarded-
. !-.:-~.--!claimant' p. -attor'ney· a· _fee etjua-:1. ·1:0·, 25%. Qf th~ 'in.crease& : 

.. i.,': .. compensation:ti-iot to. exceed· $3,000 ~ . .~ ... .- · · . :- : . : · ·-- ;• . 
I• ,:•: ' ._ ' • ._ • . \, •• • .••. • 

• • . • : ~~ I • • • • + ! • • • •. , • , "", • ' : • • • 

•: r··, · The ,Board,. after de riovo· review, ·modifies_ the Referee's 
·1-)'.: b{'der: ·._The ."ao"ard,·· like ··tne RefereE!, 1.':finds_·th'e .evidence· . .'.•~! 
·::Y·:,indicates that claiinan·~ -is· riot· :pennarientty :and. totally. : . 
; :.-- •· disabled because of :this .injury .. · The ·medical'. e:videnc~ a·lone 
·>l: .~cies . :i;iot. ·establish _,that cl~imarit.'. s · cc:mditioi;i · was· so severe·. 
~.::·-l':.i~· .. t'c:,>":·'just_~~y. ~n ,a_ward. of·, permane.~t. ,t9ta.i, di13.ability; ;· ~- ·· , , 
:· .·',, ·c;ons,id¢ring other f ac'tors_,. such.•as,- claimari !=, ~ s: ~ge, · e¢iuc"~ tiop / 
·: :·work ''experience and rnotivation-·to' return=,to .work, ··the· Board• 

;· :_: j, ~x~n-cl,:u~es· tha;t. the· award: .granted, by -thei· Ref ere€! c9rrectly°• . 
_ :· •1'1. ·.cprnperisate~ ,:claimant -for his loss: ·o·f. wage earning _·capacity · . 

.... 

··•,. I .. • . • • - • 
· ·. ;•,:;;_·,.,,4,'1~- J=p;-_th~s. injµ~:-y .. : :_There~ore, ___ th_e · ~9ard a~f~rm~. th~ ~e~7ree I s, - · 
· ..• : order:. 1 ;However, the· attorney. fee ,awarded. by· the, Referee is 
·,:_':},,i;~nco·rr~c'!=,. · ·ciaima~~~'.s ·.attorn;e~f·.~.s ent·itled-:to· a .fee· '.out of ,-. . 
i.,:/,;;.';~h~-. increas~d cornp,e'ns'a.~_i6n-: <:Pursuan:t. to _Board ·ru~es; .·-the 1 •:-.··. ,. · 

- :,'\' .. \}9,a~~mµm·'fee he· is--e~ti_tted to'.i_s:•::$~,000.: ~~.Th~re~or~,. ·.ttie:,:.. ..' 
. . ,,t.h:i;.''Ref~ree' s'·:.order :·is. modified.·:,,, . .; •·:: ·,:.,;:· : .. _.· '.' : . ' . ' .. · ... ·:. :_. '_:. •' . '·. 

:·:t!t~1:1FF~??:::r :::~ ·:::· .; ;-:.: ·:-,, ,:,, ···• ;;il;:.·~:,~·-r.-:·:;,. ·: :, ·_;; :'>. ~:tt~' ". :·:ii··-·· · · 
' . _, .... I' L • • • • .- ~ "If I 

• ~.. ,•t "t • ' • • • ~ ,,·,.,. .. ~· - ,1·; 
• •• • .. 

#
If.'I'iF

F. - ‘ In ,Aug.us't’F1979 , .t)r’F'Nickila ''ppined' thatF claimant' should
not . return'; to ':any >‘gainfulFemploynien'tV^: 'In ■ late  eptember

'r

■ i .

,f 1979;, ' Dr.--.Embick indicated that 'in his'opinion'claimant was
permanently arid; totally , disabled as- a result of his August
‘10,■■1977 injury','

■' ■A'ttthe‘-hearing.,''''clai^ testified that‘he has done a
little • to- trytb-’return .to;--work't:'He'.'stated he had made one

■'trip-‘.to.: the; employment-‘office and 'Wa '-adyised- they had no
/work .for,', him.' He stated, he 'has checked- the want ads to see
/if'anything appeared- in them, which ,he felt he could do. -. o
.;far, he ’ has • been unable'to find anything ' he feels' he could
*'doi, ‘. Claimant stated ‘thaf he --feels /there is nothing he can
do’:bn;a;’,sustaihed-'basis and-questions-if he could’sustain
himself in any type of work over ah.eight-hour day or a.40-
:hour-week., ;.,:Claimant 'does, have .a small farm and-does a
little-work.-around it. ‘- He..ihdicates'>. hpw'ever, that- his -back 
hurts all the 'time.and that he has pain in his right leg and

• '/'..right hip. •’’He’states that,he'can walk - one-fourth of a mile
.and- lift; up , to-.25" pounds- on an occasional basis.' Claimant ^

;:f;,' Estates he .cannot sit. for prolonged periods of time ’ and that
’ any activity requires .him^to, lie , down. He states that he
-lies.down several times a-day...He indicates that he can no 

■'.' longer,do, many of the. chores around his farm that he,used to'
do.-. 'He a'lsb. has limited'his-.other'activities . such as fishing'-. •

'"'’The .Referee/found because, bf'-this injury claimant was
jnot permanently, and totally, disabled."/.The'; Referee concluded

-hi;/..that ,claimant had . lost apprpximately’.’ OI'of his'earning '•
'capacity as a result ,of this' injury./'.•'Therefore', the Referee
granted .claimant an. award of’-compensation equal .to 192° for

' 60% 'uhscheduled disability. for this back' injury- and. awarded-
/ .‘/•'claimant's'attorney* a fee equal to--^ 25% of the increased’ .'

coitipensationFn'ot to-exceed- $3,000-. ; ; ,/ ■ •' <’ .

i. The .Board,' after de novo' review, modifies the Referee's
birder'.‘..The ' Board,' like the Referee,' finds 'the evidence F ■ .

F‘,’'indicates that claifnan-t is- hot' permanently-and. totally, ' ‘
; ‘ disabled because of . this .injuryThe-medical evidence alone

■does'not-establish that claimant' s • condition ' was' so severe'.
as . tb -justify, an-award, of. permanent total disability. / "' - ;•
dbnsidering o-ther factors,' such.-as, claimant's' age, education/■
work'experience and motivation to‘return to work, the- Board'
contrludes' tha.t- the- award-granted.by the Referee correctly-
'.^compensates . claimant for his loss; of. wage earning capacity -

/ i.'‘„,;due to,-this, injury. - Therefore, the Board affirms, the Referee's
: order,' '; .However, the attorney . fee -awarded, by ' the, ‘Referee is

/ -.rincbrrect. - Claimaht'.s‘.attorney'.is entitled- to‘a fee out of ..
l./.',;-"the‘, increased compensation/ .'Pursuant to Board rules; -theF/.--

maximum fee he is ehtitled to' is;';$2,000 Therefore ,tHe>
■ij /jtReferee's'-.-ofder‘‘is . modifie.d.': ■ ‘ '/,, •. /..
FJr'i'

■/■wt-'l.--;.'F-F, ; /;.-.V Fv ■ -811-.
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The Referee's order,· dated February 14, 1980, 15 modified. 

Clai~ant's atto~nei is entitled to an attorney fee 
equal to 25% of the increased compensation not to exceed a 
maximum of $2,000. · 

The remainder of the Referee's order is affirmed. 

CLAIM NO. D 7986 

· BRUCE MILLER, CLAirvIANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

. A~gust 27, 1980 

On August 19, 19B0, the SAIF Corporation (SAIF) advise6 
the Board this claimant had suffered a compensable injury on 
November 11, 1974 involving his ieft foot. It attached a 
,July 24, 1980 report from Dr. Jerry Nye who requested this 
~laim be rebpened. He indicated claimant had developed 
excessive callus formation on the amputation tip of the left 
great toe. It was decided to excise the distal phalanx. 

, This surgery was' scheduled for July 2 3, 19 80. SAIF indicated 
• 1claimant's aggravation rights had expired and it did ~ot 
•; oppose an· Own Motion Order reopening this claim for the 

surgery. 

• j 

The Board ordets this claim reopened effective July 23, 
1980 for the payment of compeGsation and other benefics 
provided. for by law and-until closed pursuant to ORS 656.278. 

IT IS SO ORDERED . 

,, 

1 ,, 

-812-

a 

ORDER

_ The Referee's order,' dated February 14,' 1980 , is modified

Claimant's attorney is entitled to an attorney fee
■equal to 25% of the increased compensation not to exceed a
maximum of $2,000.

The remainder of the Referee's order is affirmed.

#

CLAIM NO. D 7986 August 27, 1980

'BRUCE mi  er; c aimant
SAIF, Legal  ervices, Defense.Atty,
Own Motion Order

On August 19, 1980, the  AIF Corporation ( AIF), advised
the Board this claimant had suffered a compensable injury on
November 11, 1974 involving his left foot. It attached a
.,July 24, 1980 report from Dr. Jerry Nye who requested rhis
claim be reopened. He indicated claimant had developed
excessive callus formation on the amputation tip of the left
great toe. It was decided to excise the distal phalanx.
.This surgery was” scheduled for July 23, 1980.  AIF indicated
.claimant's aggravation rights had expired and it did not
;Oppose an Own Motion Order reopening this claim for the
surgery.

The Board orders this claim reopened effective July 25,
1980 for the payment of compensation and other benefits
provided, for by law and-until closed pursuant to OR 656.278.

. IT I  O ORDERED.

-812-
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. . 
. . t~ . ~ .-: • -'.·;. • : . ~· i:, . ' " . '• ·: ';1;\'· :._• . j' ' .. 

.. . . . . ~ . 
• ! .. •' .~ ·~ !I'· -~\ - • ) , • • ;:; . , WCB :cisE' ;Noi- ·-; 79_;•4l·i; ;/_,·.'.-August 27, 1980 .. 

. ' WCB CASE NO. ·'•'79.;.4'697';.. · (ft·.· '. 411+-.. :- .. ;,. 

. CLAUDE PETTY, CLAIMANT 
!. , Allan··H· .. Coons, Claimant's :Atty. 
~:~:s~tF,,Legai_ ~ervice~, Defense Atty~ 
~:: ,\.:E~.:-~otion ~;:-~!::~-- ·.: ... ; : · . . , .. ,. · _ 

-·, .. _···:·. ,_,on· J~_ly 28, 19~0, claimant·, :by ·and through his attorney, 
. ',.,:.·· ~eq1:1es~~d_.th~t_·:the.-.Bqard ~xercise its own motion jurisdiction 

• ·:;.,,1>ar.id ~emand--the.-:April 3, 1~74 claim to' its Hearings: Division 
't.', ., ... t9 Qe· he·ard ·. in · consolidation with . ar.other case. Both of the 

:.,// · ~ove_ e~:citJed 'cases-' act4rilly went··to a. he~aring. before 'it 
-,~ .. :was discovered that WCB Case No" .. 79'.,.4697 was initially - . 

1_!· '. c::'losed on May· 21'·, .1974 ana,· therefore, claimant's aggravation 
·-:~·:·:•-·rights had expired in that claim. · The hearing is being 

·. -~ ,·. ,' held ·open for this decis ic~m- f ram the; Board. · 
. ·· .. :~t,1.- :·.':t·- . . ~ •.. . .. . .~ . ' . . ·. .· . . . . • . 
. :---;.,: ;.•'. :-: . ·on A~gust 12 ,. 19.-80, the SAIF~ Cqrpor.ation advised t~~ 

.. i .. :·-·· ~oard t~·a t it: 6pp~sec'! · the; Board' ·s e:x_ercising its own motion 
;\.:,jtiii~diction in this case~ 

t_ -1.~ ; '. ,, . . . ' . 

• •1·r, ' .. , ·. '.The Board~ a.t'te~ thoroughly considering the evidence 
.,: \': .. _ before·. it; concludes t~at: it, would be in the best interests 

·,_,:-. o~ al~ the _partie~ to r~m~nd., this c;i..airn.to the Hearings . 
· ~ · .. Divis1bn to be cdnsolidated with WCB Case No. 79-43 and be . 
. ,, :· se.t for a hearing before Ref 7ree T·eiry Johnson: The Re-tere:e 

: : ' 1 shall take evidence on all 'the· issues in· both ·claims and .· · 
· { --l:·f9rward t;o the Boa.rd a copy of the tr.<:1,nscript of the :?ro.ceed-:.· >· ings · together with his ·i:-ecornmenda tion as to the disposal of 
1 

_ the issues in ·claim No. TD _13771. -An appealable Opinion and 
, Order shall be ente~ed in WCB case ·No. 79:--4 3 .· 

t .. , ' 

·IT IS SO ORDERED. 
. ; 

..... ' . . 
'! ·-·-·-·--·- - .... _____ .... •--•- - __ .,._, ___ ... -- -·· ··--· . --- • .•• • • .. ..... f.., ...... . .... ··•·.-

.. , ·-: 
WCB CASE NO. 79-5781 August 27 ,· 1980. 

;· ; ., JAMES W. VIOL, CLAIMANT 
• 1· . . 
· . Pozzi, Wilson, Atchison, Katin 

-~-.-·:- & -O'Leary, 'claimant's Attys. •.J'•· 

1 r·.SAIF, . Legal Services, Defense Atty. 
:;'..: Request, _f 0~. Review by .. the- SAIF . ' • .. 
. •~...: , .. < • ~ ~ • . . •••• ,. ,.- • -, -• • ••••••'I " - ' • ~ - • ••• - r •- • ~ .I> I • • ..: ... .!.. O •· • _ • • '!'" 

•• • • '••••• • • I 

,;, : · ,-:.. .This ·case is before ·:the Board ·on the SAIF Corpora t'ion' s 
(;i ;':' (SAIF)' request that· the Boarq review the Referee's ord::r 
~-r .. ::·which found that it had violated a· Board's Order on Review.,. 
·\/: ordered· f:t to pay· claimant temporary 'total disability cornpen­
'·f,1:o'_~·sation .'from the· date of_liis injury until July-11,_ +979, ·. · 
::'\.·awarded· clairnan·t I s attorney a iee of ·s1, 000 to be pa~o by 
:( .,:.sAIF ·for prevailing on ·the ·f·ailure · to pay temporary t.9._tal 
:--i' ',.: .• 1 -·.-·--;"'-·--:- 't - .. ~-~-·· -..... .. . '. • • ,. • ' .: • ~. • • • , • • • 

i ·' i ,, 

~,t~ t ,, !. · .:' 
! .~ . 
-: .• ~ ','!· • ',' .. 

J 
,. . . . 

. ~ . 

-813-

'• . . WCB CA E'.NO.' 79-43, . August  1, 1980 '
WCB CA E NO. 79-^4697 •

: 'CLAUDE PETTY, CLAIMANT
1,. Allan'H.. Coons, Claimant's Atty.

 AIF,, Legal  ervices, Defense Atty.
• ’... Ovm . Motion Order . /

• _ On July 28, 1980 , claimant, .-by ‘and through his attorney,
requested’-’that :the.-Board exercise its own motion jurisdiction
.and remand-the,'April 3, 1974 claim to' its Hearings- Division

;,^.-. to be‘heard in consolidation with another case. Both of the
^ove entitled cases ' actually went 'to a hearing-before it

.-was discovered that V7CB Case No.'79-4697 was initially
-•■'• closed on May'21-, 1974 and, therefore, claimant's aggravation

• :C' ■ -rights had expired in that claim. The hearing is being
held open for this decision, from the Board.

On August 12, 19,80, the  AIF; Corporation advised the
" ; Board that it-opposed'the; Board’s exercising its own motion

jurisdiction in this case.

The Board, after thoroughly considering the evidence
. before -it, concludes that; it would be in the best interests
of all the parties to remand;-this claim to the Hearings

■ '.-Division to be consolidated with WCB Case No. 79-43 and be
-■ set for a hearing before Referee Terry Johnson; The Referee
shall take evidence on all the'issues in’both claims and

;"fprward to the Board a copy of the transcript of the ;proceed-
• ings ' together with his recomir.endation as to the disposal of
. the issues in Claim No. TD 13771. An appealable Opinion and

Order shall be entered in WCB Case No. 79-43.

•IT I  O ORDERED. • ■

. , WCB CA E NO. 79-5781 August 27, 1980,

; JAME W. VIOL, CLAIMANT , : ‘
. Pozzi, Wilson, Atchison, Kahn

• & -0*Leary, Claimant's Attys. • ' f
 AIF, Legal  ervices, Defense Atty. ' _
Request for Review by the  AIF ^

.i,.This case is before the Board on the  AIF Corporation's
( AIF)’ request that’the Board review the Referee's order

::Vwhich found that it had violated a- Board's Order on Review.,,
ordered it to pay claimant temporary total disability compen-
-sation .'from the date of.h'is injury until July. 11, 1979 , '■
awarded'claimant's attorney a fee of $1,000 to be paid by

■ f AIF for prevailing on■the'failure•to pay temporary total

r.'t

-813-
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': ~ I Y·· ·j•" i~:. \ ... . .. 
~•-·· ~·~.\.:~~.:-.-_··-~---.l\ ··.· ... ;·: .· ·, ·, ... , ·\···~•r, .. - ·i· .,,. , ••• ·, .r• .. ···.; 

< :f; ~ • ~,· I•,• • \ t •~' I ., • ' •~• ,\ ... ~,•_,.:)• ~;~• ; • • I i. ~ • .. ,j.'.:_:,•• ••,::,~. ••·•• '• .i 1. 

• ~;: • •' • 1 '• I , : !', • ' .• • r ~ • . . . , ; • ~ ' • .~ ..'. ; . I' - • • ~ • • -. •i• • •' •• ,.~ !• • . , ;-~ ' , : . • . • 

. . :_ disab~)-f 1:,YI•, compeps·?~~on ;·:i ~~?'l(de,a· :i j?e11'aity, :;_'eq~a i' .';to· :,25·'%::,of' 
the :temporary .total. disabiJ.;i t~( corii.pens•ii.'t:ion ·· ( less ·1 th at 

.pre:viously paid) .. to claimant ,for· SAII~·•·s,'unteasonable ·delay 
a"nd for. ·failure_ to pay sai'.d .compensation. ai1d a.warded claimant 1 s 

:a~t~~ney a fee <?f $550 .based on its fa:i:lu~e to pay' corripensa- -
·tion d~e• un9,er the Board's ore.er. · · 

1 ·• The Board ffnas'•:that the facts: as recited-in the;Refe1·ee 1 s 
~rdef are ;•co!='rei:;:,t.: . :. •. 

I : ). I ; t ~. • " • • t •• I • • • • _.- i 

. '.The ,Bqard ~·:after de, 'n~vo r'evi~w, . affirms the· Referee '.s ... 
order.·.:. ":rhe Boar~. conc1:1_rs. with the Ref ere~ Is fi;_n'dings iri .. ' . : ·,. 
r~gard ~o. <?~~ering SAIF. to. :pay the ·tempcii~rY. .Jotal disab_;i.1ity .. 
compensation· ana· 'his finding that it· had yiolated the ·Boa~d '.s ·: . 

. Order· on. Review.-' i Further, 'the Board coricu':ts wi tfr the Referee Is 
assessment .·of a· p~nalty equal· to 25.% of,'. said ',corripen~ation . • ·.~.· · 
fo:r; ~he reasons recited _by'·· the· ~ef~r'.ee / .. Hcrw:e·ver ;'··the. Boarc.. · · . , 

-feels it must clarify the·. award ·of 'attorney•·s· fees -·in this 
case.. The Board finds that the-' attorney IS· fees· ·awarded to:. ·. 
claiinant'.s attorney should.be cons·ol,i:dated! si.'nce they wJre .· .. 

,awarded based on: the SAIF's ,rertisal 1ahd-_faiiure' 'to ·pay . 
·. tempora:cy :total · disabil_·i ty. ·cor:tpensatibri '.'pursua.ri t to 'the . . . 
. Board's order. · TherefOre, the: Board_ would clu.rify· this• 
-issue by awarding ciaimant's. attorney·a :sum of $1,550 as a 
rea,sonable attorney's fee 'to -be paid by· the SAIF for ·prevailing 
on the temporary total disab.:i,.li ty issue and SAIF 's ·refusal · 
_to· pay sa_id' c::ompensation. ·. · 

. ORDER ' .. 

•.' r 
- .~ . ' 

:c'1aimant 1 s 
attorney''s . fee 

<corpora'tion. . 

att.orney ~s 'hereby. granted as a. reason'able: 
a sum equal .to $350, payabl~ by the SAn•· ; 

! > ~; • • - - • • .. • ., ....... i 

. . . 
. , ': .. 

·, . :W<;!B ·cAs'.E.'N<5. · 79--697 August 28, · 1980 · ,.· 
'• .. 

.: ' . . 
, RANDY' L. _-. HOWARD; CLAIMANT . · · • 
1Malagon' 1&·Yates,··c1aimant'~ Attys., .. ·,' 
, ~AIF ~- ,.Legal Services, . Defense. At;ty. 

! • ~ 

Request:· for· Review by· the SAIF 
, Cross7"'appeat by _Claimant · · ,·, ·.,.::: , · : · · 

; •,•, .• •"_ ', '~« l:;:.' ~•~ '••' l~~ '••" ... -

!'~•.::~~ ,::·~:;~~i-:·b~~-~.' .is· ·before the Boa;1: ~~- ~ ·~h-~- · SAIF: Corpor atiorJs ; / 
. (SAIF) . 'and.claimant..' s request; that the Board review :the . ., .. · 
. Ref~ree' s order which "granted claimant an award. of compensa-
, fion' equal to li 8 ~·_.for 40 % unscheduled 'cti sabi li ty and o.Waraea 
· claimant'·s. attorney a fee. out of the. increased compe.:1s at1on·: - . ·' 

• "' • ~"•~•~ ••-• ~> -~:• • -,r -r •• • •• ',, ..,_, ••' ~•.--, ;, ••~.;- • t ,- -•~ 

-814-
. '--~ 

,. 

■ compensation.-:-'awarded :a^:penalty/;’equai.;to -'25'’%''’of'
the temporary -total . disability ■ compens'at'ion "(less' that

■ previously paid), to claimant ^for  AIF-'s-'unreasonable delay
and for. failure, to pay said .compensation and awarded claimant's
•attorney a fee of $550 based on its failure to pay' compensa--
'tion due- under the Board's order. . • *

, The Board finds'that the facts; as recited in the'■ Referee' s
order are 'correct., . v ' ; ■ . ’ '

•The .Board, after de. novo review, affirms the Referee'.s
order.V The Board.concurs - with the Referee's findings in
regard to. ordering  AIF to pay the temporary ..total disability
compensation‘ and’‘his finding that if had violated the Board's
Order; on ■ Review.-' Further, the Board concurs with- the Referee's
assessment-of a' penalty equal'to 25.% of, said‘ compensation .n-',
for the reasons recited by'the • Refereed- However ,• -the ‘ Board
feels it must clarify the award'of attorney's fees in this •
case.’ The Board finds that the-at'torney'  ; fees 'awarded ^ to.-. ■
claimant's attorney should'be consolidated; since they were
.awarded based on' the  AIF 's ^:re'fusal ;and failure to-pay

• temporary total'disability• compensation.'pursuant to 'the - -
Board's order. Therefore, the: Board, would clarify' this'
issue by awarding claimant's, attorney a sum of $1,550 as a
reasonable attorney's fee to-be paid by the  AIF for prevailing
on the temporary total disability issue and  AIF's refusal
to pay said' compensation. ' • ' .-

ORDER ... ' ■■ . ’ ' ■• ■

The. Referee's order, dated December 19 , 19 79 , as' clarified,
is- affirmed'. • . v ' . -

■ Claimant's attorney is 'hereby, granted as a. reason'able .
attorney's fee a sum equal to $350, payable by the  AI1'‘ ’
Corporation.

' ■ I

; WCB CA E-NO. • 79-697

;^NDY' L.' HOWARD, CLAIMANT
. itolagon ' Yates,' Claimant' s . Attys . ’
; AIF/“Legal  ervices, Defense Atty.
Request;for Review by the  AIF
Crossrappeal by Claimant

August 28, 1980

I • *

' ‘ - ‘.This case is before the Board on . the  AIF Corporationis-^ m '
( AIF) , ^d ■ claimant.'s request;that the Board review the - ' •’
Referee's order _which "granted claimant .an award of. compensa­
tion'equal to 128®'..for 40% unscheduled disability and awarded.
claimant's. attorney a fee out of the increased compensation.-

%
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t · •. ·,If~,.:.,:, ~- ! . :: ,;_,:, • •' '-''~,· l. ~£~. .~:-~ t· "•·.,'. 

· .... -..).1;.·;;,:_ .·.·... ._-·_:···.:·.··,·.· •.:> ·. ' .. - '. .. -- ._:i_ •• ··-•. :.:; ·. • 

. < : SAIF contends. this award is excessive;' and asks• that the 
. · ·, •:\·: Determination Order,. da.'ted ,June· ·.2 ,7 ;:·, 19 79; ·which'• awarded 

· ... -. ·clairnan t temporary.-·t9_tal disaoili.ty ·-cornpen3ation on:i.y be. 
• · ::: ·· reinstated -·~md affirmed~ ClaLnant'. c6;itends that.. the c1warc 
~ • ; " t . ' • "' i . ' ti • 

,. ·,;, granted· by -the Referee ·does not adeq_uately compensate him . 
. ;;/•:'.~<?~--his· 1oss .of wage e-3:rning .~apaci-ty· as a result of. this 

__ ,s / . in J ury • _ . . .. _ 
• .f.;_,.. . . • ' ' • I ••• I· .• I •. 

·· -., :. , · . The -~oard _· finds ··.tr.at· the. facts 'as set forth i.n. tr1e 
· .[J,._ Referee/.s· order. are. correcL 

. ~ l~•~.,: •. r.-, ....... "'.', ~ ,, '•. ·.. ,. . ,' •' .' . . . .'' • , 

· ·:: _,:; .:·_'. ': .. : : Base.?· or( t,he,se ·facts -and a_ft:~! de novo reyiew of this · 
.. ·: ·,•:. ca~e, the .Board reaches a-dif fe_rent- .conclusion than that .;Jf 

·, ·1·L:._ the: Referee. The Board do~s not find: that the facts' iri -:::h.:j..s 
· . · ;• · · .~se establish claimant has- lost as much of his wage earni::g 

::\·• capacf ty as t~at.·fo:r: which he was compensated by the - . - · 
::',1/ Referee .. The Board_,. after reviewing the facts in this case 
... ,,. and comparing this .. 'case ·w4- th other 'cases 'it has rev::_ewed I 

:: ;:;·• concludes that claimant has lost 25% of his wage earni:ig_ 
;t•:· capacity 'ana·-wou~d ·g_ran-t;. h,if1: an aware of· compensation equa.l 

. :, ·. to that amount. Therefore, the Board woul_d modify the · _ _. 
' ... : ·· Ref er~~ 1 S _o~de r and· awar:d. C lai1'!1an_t ~n award of com?e:1E a tior. 
•.: f equal t'o 80_ 0 for 25%' unsclledul.ed disability for t . .:.s ;.:,ack 
:: •1 injury. ·.in :t11is c_ase. _· Th~~- a~a:? is ~n: lieu. of· any· 1:irevious 

: . awards for unscheduled d1s_ab1l1 ty ,.which· claimant has been 
.I, '. . . . . . . 

· ·· •-. ,granted.- ·· · · · · · .· 
,.._~.:.-,:.:.. .... u ·..:.: •• •• :.. .. ...... - ••••• - • ... ,. �' : ' .. r - :.. 

,• t. - ... 1 

ORDER 

The Referee's order, . ·dated March 10, 19 80, is modified. 

'· 

;.- i' . ; ' . 

· _ ciaimant is ·.hereby grant~d. an a~ard of' comperisation 
equal to 80° for 25% unscheduled ,disability for his back-· 
in}ury. This award ·is in· lieu of any p;r:evious awards ,of. 

•-. unscheduled disability granted in this case. The remrJinder 
, c;,f the ¥eferee' s order is .affirmed. · 

..... '• , . 
,-t. T; ,: ~ ( • 

• ,,. ~ :_ ~ t'' 

t f. ~ .- • 

• ' .-' > ::: ~~ -~ .. :·.' < 
. ~ . . 1i,~ ': ~• ~ l, • 

.. . ;,I. • 

' .. 
WCB CASE No.> 79~_181~ ·: ·: 

, >::_':f1FRED R. LYNCH, CLAIMANT 
· .. ::t\ .. .'.:carnpbell & Moberg'. Claimant Is' Attys .. 

.. r-. ·· SAI!'; L·egal Services,_ Defense Atty. . :r:.: Request for Review by Claimant 
::;:~ ~. ';. _· " _____ .. '. __ ' ~' ______ .- ~~ ·--~ .... - - ~. - .,. ...... --·· . ' . 

',August. 28, 1980. :· 
·., . 

>.: - ., This. case is·~ before the Board on claimant's request · 
1{;~-::·th.~t it; r~v~ew the· Referee's order which affirmed the Determin­

. ~r:_~ation · Order of· January 2 5, 19 79 which ~ad granted. claimant 
;;~~ri award-of te~porary total disabilit~ compensation and 

t' f~J lj ~ ;_ ' ' • o • ' ' 

, ::: ' compensation equal .to 16 ° for 5 % unscheduled disabili tv for 
·r:,1 .. _.'. .. '-•-··1":•-- ......... ·_";"' ., ·,:~-· -· •. -- -·: .• - ..... . 

,, ' 
•• , ... '", " • ,a 1, 

I. ''. ,.• 

I, 

:-815-

m

#

■1-'.

 AIF contends., this . award is excessive,'and asks • that the :
Determination Order / dated - June. 2 7;• ; 19 79 , which awarded
claimant temporary-’total disability -compensation only be
reinstated and affirmed. Claimant contends than.the award
granted' by -the Referee does not adequately compensate him.
for.his■loss .of wage earning capacity as a result of. this
-injury. 

. The'Board. finds'.that' the. facts as set forth in-tne
Referee' s order, are’correct. , , , .

Based on- these facts and after de novo review of this'
.case, the Board reaches a- different-.conclusion chan that of
the Referee. The Board does not find!that the facts in this
case establish claimant has- lost as much of his wage earning
capacity as that- for which he was compensated by the
Referee. . The Board,, after reviewing the facts in this case
and comparing this case with other cases it has reviewed,
concludes that claimant has lost 25% of his wage earning,
capacity 'and'-would grant him an award of' compensation equal
-to that amount. Therefore, the Board would modify the
Referee's order and-award claimant an award of compensation
^ual to 80.° for 25% unscheduled disability for his back
injury in‘this case. This award is in lieu of any previous
awards for unscheduled disability ..which claimant has been
granted.
ORDER ’ ’ • ••

.. The Referee's order, dated March 10, 1980 , is iriodified.

Claimant is .hereby granted.an award of compensation
equal to 80° for 25% unscheduled .disability for his back -
injury. This award is in lieu of any previous awards ,of
unscheduled disability granted in this case. The remainder
of the Referee's order is .affirmed.

WCB. CA E NO..' 79-.i81‘3' 'August 28, 1980

‘ iVhFRED R.  ynch, CLAIMANT
’;h .^Campbell & Moberg,. Claimant's Attys..

 AIF, Legal  ervices,. Defense Atty. 
y.;.,,,Request for Review by Claimant

. This, case is. before the Board on claimant's request
’f'/.',;that, .it.-re;view the-Referee's order which affirmed the Determih-

.. ih--ation Order of January 25, 1979 which had granted claimant
an award of temporary total disability compensation and
compensation equal to 16° for 5% unscheduled disability for

i'x .• IIi .

1 ■

V,

-815-
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~· 
1,:~: ••••,!:•~,,, 1 \,•,,• ~- , I ,,'j•1 ••~ ,~ '' ,, 

(:)(: ::,:):;:::::/,ii.·':\'·-:\:'.:;', :,\:,· )(i·/:··/:(;.\ ":/,,.-_.,: • .. ( ·' .. :' .. ·~.-~;:;"~:tr··.<. , , I ,' ·,.-_ • '. :_, •.,, 

.. "'. ;<}:i s.:/l?W' t??-.ck: :4;nj,,4:ry.;'_·.-_:..c_la\man-t;: 'con:ten·cis/tha 1;::;iis '·con a{ ti°o'r1 . , .. , . 
, ,- /is::· not: ·medicqlly'. 1stationary ·or, in'· the ,·a:1 terri'ati ve, th~_ 
. :. ,'a_~ard cif_ comp~ns·~ti9n -~s· !"lot adequate: ·.. .: 
. ,: •~:·- -·~ . •. ·, . ' ~ . . ' :;\r;. .. ' -.,_.'_ ,•~ ... ~ . . ~ .... 

. · · · :... :_',",· The· Board. finds . .that. ·the· facts recited by the· Referee 
·.: r'iri.- his: order. ·are·,:~orr·ect.. · 
'·:_,j,: '., .," ', • • ; .' • ,,.,,,: • .• :' ',/: ''.' ', ' . ' • • I 

,·:,.. ·._ The ·Boa.rd, after de novo. review, modi.fies the:. RE.:feree' s 
:orde'r. The' Board': affirms 'the Referee Is finding fhat claimant. 

:.·_~as:··.~edic~lly·_st~~~onary._: The. Referee;· in· this: cc1se, gav·e · 
· 1 nore_ weigq,t. to·_or:;·pa:_x_tor1_1 s·:i;-epo~t and.opinion .. The Boarc:1- . 

.. ',:.i finds that .. the opinion of Dr. Pasquesi ,- is .more· persuasive :·,1 
' !or.: 'Paxtori.''exarrhnea:·claimant "on -one' 'occasion' while Dr. ' .. . 
:",:~as·quesi examiii'ed~•:·cia:Linant' on three 'di~'ferent: occasions .. :-.· ' . ' 

:_Dr .. Pasquesi op'ines· that clai'inant. h;as _ combined fmpairment ·of( 
·-:the .. whole· man equal t.o,,.3i % • ·~ He felt' ·tr.at claimant could . 
engage in some activity not ··requiring repetitive. bending, . 

'1S"1::ooping, twisting,· lif_t~ng :more .thap 25 .pOunds,_ or having' · .. _to sit or; st~nd· wi.thout · }?eing able t'o cha~ge positions as .he.: 
!, • fel f, nec:'essary; 'The' claimant is rel~ti vely' y'oung and has a I 

· : high school educ'ati_on with . two years of. colle·g~ work. ~he 
. ;Board finds, based· on the· facts in this• case which indicate 
. claimant was precluded·· from ·.all heavy labor empl'oymerit ~' 
.' ciaimant is e11:ti tled to an a}'lard of compensation equal. to 
,64 °· for .20% ·unscheduled disability· for his ·back injury. 
_ Tperefore, · the B9ard modifies the Refer_ee and grants·· clai~qh~ 
,an award of compe11sation in. this. q.~c;rnnt'. ,.' ' . 
:,. 'Ir-... •·•I•• - • ,, • .'. ' H.,+ ·, • • > • "¾ •• - •, ·••1• • •: , ' • •. • • r •• \• ,., ·•r ~•': • • 

t>RDER . .1 ': '1 

=-• ••_.; • I ', • 

•'• ' ,'. The ,Referee I s order, dated November. i7, , 19 79; is rnodi-f~ed • 
• , • 1 i 

0 C > ' � 0 0 ~ 
: ., -, ',_ 

·.; _·,, 0: Claimant is hereby :granted an award of ·compensation, . 
. ,equal.to 64° for 20% unscheduled disability for his March,'2 1 '· 

~977 back injury. This award is in lieu of any pr~vio~i 
. ·awards of unscheduled disability compensation c1aimant has 
:been' granted . for this 'injury. . 

~ ... • . ... • • • • ' • .. J 

:· . .:-.,.:,I . ' . ~ • : ' I' • ·.' •• • •••• , 

·.}' '.'·.'claimant's ·att·orney is hereby granted· as a rea·sc::.able:··· 
: attorney's. fee a· sum. equal· ,to 25% of the, increased coinpensa,-· 
~t:ion g~anted by· th.is order, payable out of said. 'compc.n:3at~on 
i.as·paid,· not to. exceed $3,000~ · •. · ·., 

'' '' ' ' ~ 

•~.r . 

t•. : 

.·:,,. 

.:·:', · .. 
< ...... ,. 

.. ! 

~ .. •' . ' 

----··· --
' 

,·' 

~ , ... ' . 

·. -816-
·/ 

' 

, ·.· ,, 

,· .. 

' t 

' 

^Hisjv'lbw’ back;' ;i'h j .■■Claimant coritendsythat!' his ^'condition
;• ,'isynot; medically; -stationary ' or, in'■ the--'a;iternative, the •

’'award of. compensation-is/not adequate.

The' Board' finds ' that, the' facts recited by the' Referee
. 'f'in his • order, are' correct.

The Board, after 'de novo .review , modifies the;. Referee ' s
;Order, The Board',;affirms the Referee’s finding that claimant'

;; was rnedically stationary. •' The. Referee, in thi ; case, gave
more weight to Dr;/'Paxton's' report and. opinion., 'the Board;-

'■'finds, that, the opinion' of Dr. Pasquesi . is -more persuasive
■Dry Paxtoniexairi'ined-'claimant on. one .occasion'while Dr. -■ ,' -

■’Pasquesi exarnihed-'claimant, on three different: occasions.- ;
■pr. .Pasquesi opines that claimant has combined impairment of-
-'■the-whole' man equal to..».3i%/He , felt" "that claimant could
engage in some activity not requiring repetitive.bending,

.^s-tooping, twisting,' lifting more than 25 .pounds, or' having
• •to sit or; stand'without'being able to change positions as .he.;
■fel-t-necessary; . The claimant is relatively' young and has a '
.high school education with two years of college work. The
■•Board finds, based on the facts in this case which indicate
claimant was precluded''from .all heavy labor employment, ’

.‘claimant is entitled to ah award of compensation equal- to
■ 64for .20% unscheduled disability for his back injury. V
.Therefore,'the Board modifies the Referee and grants claimant
•an award of compensation in this'amount, g’ ' ■
‘ORDER ■ , i ' . ■ ■'■_.■ y ' y ■ ;

The Referee's order, dated November. 2.7,, 19 79 ,' is modified

Claimant is . hereby .granted an award of compensation .
equal to 64® for 20% unscheduled disability- for his March,''2/'
1977,back injury. This award is in lieu of any previous

.'awards of unscheduled disability, compensation claimant has
.been granted .for this injury. ' '

;,■■' '. Claimant' s ■ attorney is hereby granted'as a rea'scnable',' '
^attorney' s ' fee a^ sum. equal .to 25% of the, increased compensa-' '
;.t‘ioh granted by this order, payable out of said/compcnsation
;,as” paid, not to, exceed $3,000. .. ,

-816-
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··"i . ! -
I • • .. ~ • - • , 

~ ~:•1· • I; ,. •• • •t ~ • . - : .... :• •I ~•--~•"--,'.;_•·-• _i ,• + ' • I •••• -~ , ••• ;.: • .... • • ,,. • ;-~- • ••.' ',•.... : ~t .· ... ~ • .. \:~:,' ...... , 

.. :_: ··'.::;;-.~rn r·:.: · ,:· .,.. .. _. : :::~·\:· .. ;-._,·· '. ·>:-: /:. ~-. /·--. .-_·: -- 'l >t::--· -.:··}·L· i;. _:_.· • • • _ . : · -.: · 
· ,-".-{: .. ;,,,:• :/ :- .:· ,_ · WCB. CASE · NO;·· · 78-4 790 ;-:••·.: '.August. 28, 1980 

~-:• ;·','•• ... •. •• .. • ••••.·•~ ... ~ •+:, ,,, . .'~ •, ~'.;;, ~• ~• ••. :-.. .. ••, ••·•, ;,.-;;, . '•:,•r•, 

- · ... ·"<:'.;: ~i\,'R~cti'.::;.~-.:::.·M~ti.:iiNT'oc~): CtAI~NTf•l·.\.:/ .. ,''. ·_:· 
'::: :-~David 'Hittle/ ciaimant'\s··.-Atty.· ··,_/·: : -.. _·,·. 

! !: .. SAIF, Legal Sff::!rvices, De_fense Atty. .. . . · 
· ~_. : ,·Reque~t. f9r Review· :l?Y . ttie SAIF · 

~ + ' - • I ·. . • •."• •, •. ••• ••••· __ •\·. • ~ : • '•. I ,.,, •. , • • ..,,.,,, .•• •:: •• ,-! .·:.: .. ., .... •,' •••• .. • -·· - .__ __ •-~-~:\• -1-

: .;~·~·~- :.··~-----~- ·.··:····· ... ;" ,-~~"\. •• , , :- \ 'I. ••. ' -~- ... ~ •. -·. :.. • .• •• • : --- •• 

· .: , · · This case _"l.S before· the-·i3oard_ on .the -SAIF Corporation's 
. ;:_;·, ($Ar'F.) request ·tq.at -~t- review the 'Referee·• s· 'order ·which'. 

·:·;i'- ·. grafitecf claimal_lt an ·~w.arp• ot .:compens,at'ion - for permanent 
.. · ··';.:..·total· qisabili ty:·.ef fective:.4Apri). · 2_·s / _1979 ~~d gran~ed. claim­

: I -\\ .. a'rlt Is 'at'to:r:ney a ·,fe'e .. o'ut' .'6'f the', incfeased :compensation. ' ' 
_.;· ·'._.'.·: _ _:: SAIF :·con.tends ·claiman~. is -·~ot per:ma/1e.ritly _'~nd totally. d:i,sabled. 
. , J ;';: .·- ..... :t. •i • ; • • • : • • • ~ • .. • • '.• •• • ' ' I . " .: ' • • : .~ I • l • I 

,;., ·,.i·· ·;·:._·On Sep,terr.Qer .24·, 1976: clai~a~.t•;'.a.:32-year.-old.po:..ice 
. :. t; .'bfficer with. approximately•i three m9n'ths .ori the job, -injured 

·.~.'.·~her· right shoulder··while- taking :a····seif~defense class .. Her 
.. ,_'(.\'in) ~ries··· were.' diagnosed as·. a right_' shoulder .st.rain ar.d ,, . 
. ·:'.. : contusion. of. her· right- lower. ribs_~ ... ;,-·· -. '. ··. ·. '•:~ .. 
~i•r:•,•::.\.,. • . •,_. .. •,• i •, • .. .-:· : ·•-:•,;•·•~I•• ,,••,•;,:I'"- .~ ~ •• •. ,Ii •• • '• • 

"-,f. .. ;•.·:,:•:~:· ·Dr .. jo1fVesse_ly, in'October 1~76,.·reP,orte9- clail!la~t,.was .. 
.. \·:·;; -;.ira • very functional type 'patient who- was alinost· }:i.ysterical in 

,· · .. -?:,: ·her.:-non. ·use of the right' ar~. II 'He. found cla~mant Is complaints 
:' ·.: . ,_-of discomfort were: greatly oi.fr of. p;roportion to 'her. inj ~ry •. 
,• • ;. ;f • •. •• ~:•• ,II • • I• I • ••.•· ' o ••'\ "· • • • •; - : • • ,• • • • ; • I • . • • + ' • '• • • 

• . .-.:;. .. · :,_·· · . · In~·'March ·i9:;i7_,:_··c1aim~n~· was· eni:°et"ed' into _th~ Disability 
• '. .>!~·f. Pr!='7eri tioh ,· c.en_ter .'·.·.She ,compiained of headaches and -a tl).rob~ing 
\'9' /)~·:'.· ·type ·of. 9i's_c9~fort in he:i:-= rtght .s~ould~r. •.· The medical·'. . 

_::· 1;?,;,exarnih~r \,felt cl'a~mcµit di~played_ ~·- ''.good; d~al· of anxiety 11 • _ 

. ·.: (•.·.':::• It,:was _felt· claimant· had ,sqme type:' of personality disor¢le~ .. 
: ·_'':.·,·,.···-f>:t~.-:Ma.y, ·a:.'psychologist 9-t· the _Center, .repoi;ted clai~an:t: had 
· :_:.,,_ ::< ~ 10th :grade. education and had qbtaihed. a ·.GED.. Dr~ ~ay·-.. 

· .j rt·:· found .. evidence. of considerab'le an><ie~y· which. he felt: "{as,. . 
: . ;•: .. directly ·related to·, claimant's interpretation of her injury. 
· · : ·He'. also fauna ·moderate depression •. · Dr. · May opined claim'."". • · 

' ·:; ·:·. ant Is symptoms were directl'y traceable to anxiety and its . 
. . . · , conversion -into physical· dis.comfo·rt. · · 

_. __ !_~-~ ~· . ..... •.. •--~- • ·-- • . -· ~.. .... • .' ·. • . , ....... ~- •.J.- .... 

,i :_: • ,
1 

: • • -, I , , • •.:_ •. 

•·. i: .. .:;- . · -Dr. I~ Brown. fe-lt claimant .nee·ded · psychiatric-
,.:.:•': ·:gsychol~gica~ s·t_tidi~s· .arid ~are: He -diagnosed conversion_ ... 

·: f,;::. ·~yl?teria:,:. superimposed -upon the trauma. to her shoulde·r ·and· 
:·IJ"·.·post-c?~.·pussion ~yndrome. . •·. _, .·· ';•. . :;:, I • 

;'.~·:t~:~·- .. _;· . . .· .. ~· ... : '·· .. · .·.· ... , '· ~. . ·~- : .. · '. 
·!•'• ·:. ·.: ,!_:, ·In July ·1977_, Dr .. Hickman, a. psychologist·,· reported. 

' ·:•:' -~·;cl_airnant._.wa.s· not- psychologi-cally ~eaay .f~r any training'.· .. :He 
. ,;.;,,';; no't;ed · 9laiinai:it· .was experijEl;·icing co11sideiable anxiety·; was . · . 
. :j,,f'.·q~sc'?UJ;"fl~~d and was ~ot mo~iva~~d.~ .. :··or.·· Hickman ;began ··treating 
: :·.:,.r.::·c1aimant. · - · •· · ·· ··· ··. -· :-\: .. ~·:,"·'._'-:,_·. ,,••. . . .- . :-·.,· .. ·_,_·;: '-:; ·-' 

.. ~- ··· .. , ,: ·: Dr~· Pasquesi ~- in August•. 1977,. state'd ,cl~imant h~d.' .. . 
. ,;- : '.-;··.peri ter,.dini tis . i.~" the region of· the .right -·.,shoulder. . He; ... . 
,,;:- ;, . i-ndicat_ed claimant -.had consia.erable· .limi tatio'n of motion. and· 

> t~.~f;ii;npairment•i°i:i her_ ·shpulder, whicp. ·he ·felt \<i'~re due to- furic_ti.pnal 
;"• ·· factors .· · · · , · · · · - · · '• ~t'7.·.·c:c,~•: !_ •:--i" CC -- • "'-' • • • • •:~~ ;:: • • ' ~ .C ·co ; • : • . ' .. C ... ,: •.: -· 

t ':, .... ~ ' 1· ' ~ ., • •· •• .JI .• -:,.,., ... _ti" .. ,-•. 

":_;f ~-- -~: ·~·-• .. · . {' \.:_ 11' '. : ...... 4- • ,. .. .. ~ •, 

,. 
~ 

t 

■ . :ii! •'.

. ;'

^,- WCB'. case no.- ' 78“479d,'vr I August' 28 , 1980

'■ PATRICIA-'j^-McCLINTOGKii.CLAIMANTf;.;^
- 'bavid Kittle/ Claimant's''Atty.

!  AIF, Legal  ervices, Defense Atty.
r Request for Review ;by .the  AIF'

'■ ' This case is before' the 'Board on ,'the  AIF Corporation's
( AIF) request that .it review the Referee’s 'order which'
granted.claimant an award- of compensation for permanent
total disability'.effective'.’April- 28,' 1979 and granted , claim­
ant’s ' attorney a'.fee'o'ut'.bf the ^increased .‘compensation. '
 AIF [contends claimant is not permanently -and totally disabled.■. i ;' f

■' ,* *

''■'i'C-

• -h1
m

i

/• V’:- -On  eptember 24', 1976 , claimant-^'■ a ,.'32-year.-old . police
•officer with approximately three months .on the job, injured
■;her right shoulder'while taking a self-defense class.. Her
injuries'Were diagnosed as a fight shoulder strain and

■ contusion, of. her-right-lower, ribs.’ ' • ’ ■ •

Dr., Jon Vessely, in: October 1976,. reported claimant'.was .
very functional type patient who was almost hysterical in

her;non. use of the right arm." He found claimant's complaints
'.of discomfort were, greatly out of proportion tb'her injury.'

• ' ■ - ' In March 19-77.,, ’claiman-t was- entered' into .the Disability
Preven'fion' Center.'■ •  he -complained of headaches and a throbbing
type of, discomfort in her’right shoulder. •. The iriedical ’;
examiner 'fel-t claimant displayed a. "good; deal'of anxiety".

,'',I-t.-was felt claimant had some type.’of personality disorder.
‘bf.:May, -a .'psychologist at’the .Center,. reported claimant had
a 10th grade _ education and had obtained a GED. Dr. May'.'
found..evidence. of considerable ahxie-ty, which he felt was .
.directly related to-,claimant's interpretation of her injury.
'He'alsq found moderate depression. Dr. May opined claim-,
ant’s symptoms were directly traceable to anxiety and its

, conversion into physical discomfort. ‘ -

Dr. Ian Brown felt claimant .needed psychiatric-
Ipsychological studies arid care.' He diagnosed conversion . '
‘hysteria:/ superimposed upon the trauma-to her shoulder and ‘
‘post-concussion syndrome. ■ ’ . '

-In July 1977, Dr. .Hickman, a • psychologist / reported-'
^claimant, .was' not psychologically ready for any training. . ;He
no'ted ■ claimant was experiencing considerable anxiety,' was

( discouraged and was riot motivated. ...‘'bf.-'Hickman [began 'treating
’.’••.••'•■.claimant.'' ■ • ' , - '• • '

'
Dr.‘ Pasquesi, in August- 19 77, stated .claimant had'_;. ' ‘

-'i/V.peri tendinitis in" the region of - the .right’-shoulder. .He' ■■
.-.' v, indicated claimant ...had considerable-.limitation of motion, and
I;.;./ impairment• in Her shoulder, which-he felt were due to functional
‘i:factors., r

.1 ;I ' \ *

% •
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October 1977, Dr. Quan, a psychiatrist, diagnosed: 
11 Anxiety neurosis, . chronic, mi 1 d to moderate, pre-existing 
the injury". He felt claimant's injury aggravated claimant's 
p·re-exis ting condition. Dr. Quar. noted claimant had been · 
nchronically anxious 11 for a lo;1g time. 

The Orthopaedic Consultants, in February 1978, reported 
it was impossible to document any serious residuals from 
claimant's injury because of her neurosis and ri9id protect~ve 
attitude. They did not feel claimant was responding to the 
treatment being provided to her. Their diagnosis was a 
cont.usion of the right shoulder and severe anxiety net..rosis 
and functional overlay, documented as. a conversion neuros:s. 
It was their opinion claimant could return to her previous 
occupation with some modification of the job. ~hey felt 
claimant's condition was stationarv and her loss of function 
was mild. However, they commented-claimant was vocationally 
handi capped because of psychologic factors. 

I n April 1978, Dr. Parvaresh, a psychiatrist, diagnosed 
claimant's condition as .an anxiety neurosis. He felt this 
was obviously of "long standing" and opined claimant's 
psychi a t ric problems were not related to her injury. Dr. 
Parvaresh felt if claimant return~d to work with the passage 
of time, bring about the control of her anxiety. 

This claim was initially closed ~Ya Determination 
Order , dated June 1, 1978, which granted claimant a ?eriod 
o f temporary total diability compensation and compensation 
equal to 16° for 5% unscheduled disability for his psychiatric 
cond i tio n. 

In August 1978, Dr. Flemi n g indicated claimant's injury 
and t h e affect it might have on her return to police work 
ca use d claimant to experience moderate severe anxiety in 
Ju l y 1977 .- He felt through treatment this had been reduced, 
bu t claimant was still not stationary as of April 2a, 1978. 
_He felt c laimant was continuir.g to improve. 

Dr. Hickman, in September 1978, reported claimant was. 
a t a poi n t where rapid progress could be made. He noted 
c lai mant continued to have complaints of right shoulder 
proble ms. Shortly after this Dr. Hickman died. 

Ip January 1979, Dr. Metzger, who took over after Dr. 
Hickman died, . reported claimant had completed a month long 
rehabilitation program and was continuing to receive therapy. 
lie state d that she had been placed on anti-depressant medica­
tio n a nd was less depressed. Dr. Metzger, in April 1979, 
1~e por ted from June 1978 through January 1979 claimant: showed 
signs o f continued regression and depression. He indicated 
i; laimant was at times "actively suicidal 11. ?his cor.c.i.tion 
i mproved with therapy and medication. He felt clairr:ant's 
condition would stabilize wi triin the next few months. 

-818-
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In October 1977, Dr. Quan, a psychiatrist, diagnosed;
"Anxiety neurosis, chronic, mild to moderate, pre-existing
the injury". He felt claimant's injury aggravated claimant's
pre-existing condition. Dr. Quan noted claimant had been
"chronically anxious" for a long time.

The Orthopaedic Consultants, in February 1978, reported
it was impossible to document any serious residuals from
claimant's injury because of her neurosis and rigid protective
attitude. They did not feel claimant was responding to the
treatment being provided to her. Their diagnosis was a
contusion of the right shoulder and severe anxiety neurosis
and functional overlay, documented as a conversion neurosis.
It was their opinion claimant could return to her previous
occupation with some modification of the job. They felt
claimant’s condition was stationary and her loss of function
was mild. However, they commented claimant was vocationally
handicapped because of psychologic factors.

In April 1978, Dr. Parvaresh, a psychiatrist, diagnosed
claimant's condition as an anxiety neurosis. He felt this
was obviously of "long standing" and opined claimant's
psychiatric problems were not related to her injury. Dr.
Parvaresh felt if claimant returned to work with the passage
of time, bring about the control of her anxiety.

This claim was initially closed by a Determination
Order, dated June 1, 1978, which granted claimant a period
of temporary total diability compensation and compensation
equal to 16^ for 5% unscheduled disability for his psychiatric
condition.

In August 1978, Dr. Fleming indicated claimant's injury
and the affect it might have on her return to police work
caused claimant to experience moderate severe anxiety in
July 1977. He felt through treatment this had been reduced,
but claimant was still not stationary as of April 23, 1978.
He felt claimant was continuing to improve.

Dr. Hickman, in  eptember 1978, reported claimant was
at a point where rapid progress could be made. He noted
claimant continued to have complaints of right shoulder
problems.  hortly after this Dr. Hickman died.

Ip January 1979, Dr. Metzger, who took over after Dr,
Hickman died,- reported claimant had completed a month long
rehabilitation program and was continuing to receive therapy.
He stated that she had been placed on anti-depressant medica­
tion and was less depressed. Dr. Metzger, in April 1979,
reported from June 1978 through January 1979 claimant showed
signs of continued regression and depression. He indicated
claimant was at times "actively suicidal". This condition
Improved with therapy and medication. He felt claimant's
condition would stabilize within the next few months.
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. ,· . \' 

. In October -19 79 ·, Dr;· Colba.ch, a psychiatrist, reported. 
clai~anf was _in·'a.very det~riora£ed mental condition. He 

.· felt 9lai~a~t was a marginal individual with poor intelligence 
. who had become·a police officer. It was his opinion this 

was very stressful for claimant and she used her inj~ry to 
get out of it. Dr. Colbach felt claimant's problems were 

· the result of :,longstanding personality' problems and that her 
injury' provided "a "vehicle ·for' it all to come to the fore I! • 

. He stated claimant's. condition was not stationary,· but : 
,appeared to.be deteriorating~ He felt. clai~ant was heading 
. towards .being psychoti_c. •: ,-_ · 

Dr. ·Roberts'~ in .·November 1979 ,·. 'diagn.osed claimant's 
condition as a schizophrenic illness.-'.'He indicated claimant 
was extremely fearful, s~spicious, and concerned· over the · · 
death of Dr. Hickman. It was noted claimant had contemplated 
suicide and·had held a revolver to her head before being 
talked out of shooting herself. At the hearing, Dr. Roberts 
testified claimant's illness began as depression_and her 
anxiety level rose and rose until it reached a point that 
led to decompensation and_ loss of control of her anxiety 

, which put claimant into a. psychotic "phase". He felt this 
condition was ~ermane~t. · 

J •• I 1'• 

·· The Referee found, based on all the evidence, claifuant•s 
present psychological condition was ~-r~sult of her industrial 
injury. Further, the -Referee found cl.aiman t ~as perrr.anen tly 
and totally disabled. ·.-· · 

~'he Board, after de.novo :ceview, affirms the·Refei:-ee's 
· order. ' The Board. finds the evidence es tab li shes claimant I s 

i" .. ·. psychological condition -is re:ated to· her industrial. injury . 
. o·r. Roberts, . .in· his lates~ reports and his testimony at~ the 
hear,ing, stated claimant is unable to work at ahy suitable 
arid.gainful employment. It is his opinion that this•condition 

·is• permanent. Based on all the evidence, the Board concurs 
with the Referee's decision in this case. 

ORDER 

:· - The Referee-' s order,· dated November 2 8, 19 79 ,. is affirmed. 

' . 
; 

'Claimant's. attornei is hereby 
attorney's fee for his services at 
to $350, payable by the carrier. 

'· _, 

--819-
., ...... _,: 

granted as a reasonable 
Board re.view a -sum equal 

\J 

. I

• : . In October'1979',. Dr Colbach, _ a psychiatrist, reported.
Ak . ' claimant was _in'’a.very deteriorated mental condition. He

felt claimant was a marginal individual with poor intelligence
who had become•a police officer. It was his opinion this
was very stressful, for claimant and she used her injury to

''get out of it. . Dr. Colbach felt claimant's problems were
the result of-longstandirig personality problems and that her
injury provided "a vehicle for it all to come to the fore".

'He stated claimant's: condition was not stationary ,• but
: ^appeared tp.be deteriorating. He felt, claimant was heading
.towards .being psychotic.-.; - :

' Dr. Robert's; in .Nove^er 1979; .diagnosed claimant's
condition as a schizophrenic illness He indicated claimant

• • was extremely fearful, suspicious, and concerned'over the '
death of Dr. Hickman. It was noted claimant had contemplated
suicide and'had held a revolver to her head before being
talked out of shooting herself. At the hearing, Dr. Roberts
testified claimant's illness beganas depression and her

■ ■ ' anxiety level rose and rose until it reached a point that
led to decompensation and loss of control of her anxiety

, which put claimant into a, psychotic "phase". He felt, this
■ • condition was permanent. . ' ■ . -•

" The Referee found, based on all the evidence, claimant's
present psychological condition was "a'result of her industrial
injury. Further, the -Referee found- claimant was permanently
and totally disabled. , . , \ r• .

The Board, after de novo review, affirms the'Referee's
order.' The Board-finds the.evidence' establishes claimant's
psychological condition -is related to'her industrial, injury.
Df. Roberts,, in his latest reports and his testimony af. the
hearing, stated claimant is unable to work at any suitable
aiid gainful employment. It is his opinion that this’ condition
is' permanent. Based on all the evidence, the Board concurs
with the Referee's decision in this case. ’ . ' .
ORDER ■ . ^ .

The Referee-'s order,-dated November 28, 19 79 ,. is affirmed.

’ Claimant's, attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a -sum equal ’
to $350, payable by the carrier.

-819-
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'L I • ' • f • • • • ' • ,· -~. • • • • .4-· - ·' I , 4 .. ., • • ". • 

'DEE iALLEN ,· CLAIMANT. .- _. 
Oanner '& Humber~ ·claimant's Attvs .. 

:SAIF'/ Legal .Services~ · Defense Atty. 
1Request. for" Review·· by .claimant• · 

" , I••' f I • 1 1 •• > i .• J, ,• ' ' ' 

\," +, I . '.(. 

j ;' ~ 1 . : ..;. ; : t ' ' • ' • • ~,- . • ,.r ~ ' . • ', + • .' ... • • • ,· ' •• .. • •••• 

• i /;.,,'This 'case is' before. the: Board· on •.the ·claimant ls request·.' . 
. , at. '.i·t:.-.··review, the\_ Referee 1 5' order which affirmed. the SAIF0 f 

··/po:i:-~tio~i.s,• (SAI~)··•d~nL:d: ·oc his two ,aggravation· cla{mS1·-'' 
: aimant·•contends··this was '•in .•error~·•·.•· . •· ', ··. '; ·.:. , . .-,·:,· · 

• ·_ : I "'i ~ I • I, ~ J • • (.• • • ' '. -'.. • ' .. • ~ '• .d 
,• ,I! ,• I ' • • • 

: ',i\ .. ,The· Board firids' that -',the facts _recited_ by. the R~"fere'~ 
·;,his:>orde·r are corre'ct ... ·1 . . . . .. •• <' '·· . ··, .• ·-: ·1 -;,~: 1• 

,·, 

.~4:;~-·. ,· .... J', __ ,, __ •·~·~·::' ;~•. ,, • _,i ... ' ' ' • :-~ : • ' ' <. ·:.' 

• ·: 1~·, '. ,The Board,. after. de riovo review of :this , case·,. r~mands·, ,. 
· · ·.:is 'case . to:. the Referee for fm.~ther aev,e lopmer: t purs·ua0 {.'.to· .. ,, 
· :s/·656~295·~.: ::_In':this ·case;· claimant has;::suffered tw·o·inj·c1ries,· 
. 'e·;,t'o.· his' lef.t· kne'e. 'and neck. which is 'the. c'ondi tion 'ciairnant'. . I 
_.'.ntends has:•,1 aggravated a:rid another' to .his right foot. .-·, : . 

. ai'mant,.-also has·>aeveioped a'n aseptic necrosis :'condi ti"on- as 
·. rL .· Dr:; t Keist feels this .'condition is related to the. 19 7 5 
:ff, knee and neck {nj ury. · 
·\r •~ .I f .: •, , ~ , • • • • • • ; 

• 1 • • • < < • • 1, I ' j • •• 

·· .. :_· The' orthopaedic Consultants, in October .-19 79, indicated 
·.-.ai!mant.-was.' complaining ·of bilateral, hip· pain .. They "indicated 
,; ~t: t:tj.is .'be.gar( with, in_ ~pisode. occurring in October· 19 7 S·· , .. i.l ·:,. .. 

1in'.'c,laimarit ,was. involved in a motor vehicle· accident· and ·, 
. ti\1fe·a: hi's· ,i"~f_t. knee and neck_. In · October 1 t9 78, .. c],airnanh ;' ; , 

ju'red- his.· r.i:_ght. foot. ·Claimant also ha9 complaints of ·. · .. ' , :· ' 
· :ih::iri•. his\hips and a total .hip. r·eplacement was suggeste~l . , -,--. 

I ~ •' • :· • .• , " • , ' • ' • " 1 " • � " , 1 I ' • 
1- correct- ;thls · problem. · The Orthopaedic Consul tan ts Loted : .. I ••. , •• ·,.. • • , , ,. • , • 
at· .. or~· ·Keist·.felt'·that ·the avascular. necrosis was relatec · 

·' •· • • t • • " . r • -. ,.\t~e :autqmo,bile '.accident occurring in October 1975 ~ Th~y : : · 
agno'sed• '.avascular, necrosis a.i:. both hips which• was progres- .:· .. 
v-e/.'status- 'post. left medial. malleolar · fracture which hadi;,· 
solved and status~ post ·1eft. index finger sprain which 1 ·h~d 
~·~l :v~;d .. ·: They,: f~~ t cl_a1;nant' s condi tiC?n was· stat~OI~:3ryi'~r~ <.- . 
f·:;~ .. ,-~·::--'· ·--·-· :· ' .. ·: : ·., .. •,' . . . : . . . . . . ·• .. · .... '. ,-. '·. ·. ·. ·. -~~:{: ..... 
)" ," • • : > • I' • • • • • • • ..,_ • • •' •• ~ 

at. his hip disease was not related to the October 197 8 ·· ·; 
;j_µry.. They . felt.that claimant Is hip. condition .w,is i not ' 
ationary:·aI?,q would requir.e further treatment as .outlined-: ' ,: 
:::~r• .~;i<ei::;t-. .-~.. ' , ; , . · •\ . . , .. · :i · 

. . (;:.· .J~~--~o~rd ~ 'bas.ed ,on. ·all this' evidence,-. finds• .tha.1: ,: ~~e:.: '· ';: 
cord:.wa.~ not ):ully. developed· by. the Referee.. .Therefor~·,··.·.,;> 
,_• 'l· • , - • "I." ' • •• ' + ' • ... • +. ~ 

•',, ', 

•·, 

<. 

~;~i:so~rd_. 1:'~-~antj~ ···-t;.his .case _t_o the. •~earings. Di v,ts~qn.' fc:i:: 1.,~~e. -.,- . · .. 
velopment of the,record; to ·aeternune whether or·not·the~·\ · :. · 

· 75': 1inj 'qry,;:ai:id res ui ti,ng ·condition .has· been aggravated.j \-'·:;. / :. . . 
{,~()' ... :•· : :' '. ,' .': · • • • • , . . . , . 1 r; •, ~• i•:t,';tt\ -cl• ~- • •,· l 

< '.•.·'IT · IS SO.. ORDERED.·,· · . · ·, ! ; .· . · 1 • 

;,· :•· '·• •,·•S .•~~.:~~--;~·:, .• :······•-;: •...•.. ·.: ••••. - .. '~• .. •.'. .. -• ••.• ,..... • .. • ' •• :., •,J ;~\:r·••- •:.: 
. . ' . : ' .. ·1·•: '. 
~.•:,::.:,<•,:.; ~ • .. •t• • • J~? •~~•:• 1 tr 

'-820-
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• l • ,~ • o ; • 

~::. : .... ,··-: :U;j'-••.7.•• ...... •--61. ,• • .... c +-•~~T +- L ... 0 ,.., ... ·_,,_.f.. ... + ... 

' ' -H-:" ■ '\^'.^CB ‘CA E-NOV:!,;; 7-9-9150:' -^f'-^ eptember-' ;
r. . : ■ ■', wf!R PAfiF: Mn:''’ ‘ ^q qi m ■ : • • •. • -. • ^

*•4

. WCB CA E .NO‘:' -‘;79.-9151 . •■•'
■ 1980‘

'DEE -ALLEN,’ CLAIMANT. ' ’
Danner '& Humber, Claimant's Attys.
; AIF, Legal . ervices, Defense Atty
jRequest for Review-by Claimant

' i;'^ ''‘This ■ case is before ■ the .Board on -.the 'claimant's request''
• .at‘itrreview , the . Referee ’ s - order which affirmed 'the  AIF^ ^
-.rporation! s ' ( AIF) -'denia'l of' his two -aggravation' claims’;. '
■ aimant' contends 'this was in error." ’ . '; • ' ; • . ‘

\ The' Board finds- -^at-'the facts .recited by . th
• ihis'Vorder are corre'ct. \

the Referee

' V>: ,-The Boardafter, de riovd review of this case'/ remands,
Vis case.-tp; the Referee for further Vdeyelopment pursuan u'.’.to
;  tv:'656 v295n'> Vln'-; this• ■case ;' claimant has;‘:'suffered' two • inj-nries ,
,e-t'o.',his’ l.eft knee, and neck-:which is "the condition ’cxaimant.
•-ritends has') aggrava-ted and another to his right foot. ;
aimanti.also has-'developed ah aseptic necrosis .'condition- as 
il> Dr^V keist feels, this-condition is related to the 1975
.ft: knee and neck injury.' . • .
.. V The' Orthopaedic, Consultants , in October19 79 , indicated .'
.aimant- was;’complaining of bilateral, hip- pain. • They indicated
ai. this .began, with; an episode occurring in October 19 75--V ;■.>
eh’: claimant ;was involved in a motor vehicle'accident-and
^ur'e'd; his left knee and neck. In ■ October 19 78 claimant' ;
jured- his.' right foot. Claimant also had complaints of V '
ihvin'. his'-;hips and a total hip. replacement was suggested .•
’correct .-,this problem. ' The Orthopaedic Consultants noted. -
atVpr.' ‘keist • felt'/that-the avascular, necrosis was related
,Vthe:’automobile .accident occurring in October 1975. They
aghosed'Javascular: necrosis a.t both hips which-was progres-
ye, Istatus' post left medial-malleolar fracture which ha'dl-
splved and status'post left index finger sprain which' had.-
sblve'd. ’• They.-felt claimant's condition was stationaryVarid •

;........... .
at, his hip disease was not related to the October 19 78"'i ’
guiry. They ■ felt ■ that claimant's hip. condition -was‘not
atidnary 'and would require further treatment as .outlined-
'■’Dr.keist-. - ...
... - 4.r'y The -Board; .based on. all this' evidence,-, finds that’the’ .
cdrd;.was not'fully, developed by. the Referee.. .Therefo'ire;..
d'VB'oard, remands 'this .case to the.-Hearings, Division-'fcriCthe
yelopment'of the'^ record- to determine whether pr 'not -*^the!''}.‘
75'i jinjury-;and resulting condition .has’ been aggravated.)V

. ■  . . . ; ... . ■ ■ i ; : i I
Tm . T c? cr\ r\T5r>Tr> E>i7r> ■ f :

.. V.-.. V..,-/.JO,...

m

IT';,I .  O,;, ORDERED. V.
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- < .'.T);• ·. /_..:,·· ,··::·i '. .-. .-:': .. . ) .;. :1, .: ~--:.<· {:." ,: • ;; · ·, · ,_ : ,.,. · · . :, ·•. :·\ · ,. . 
. : .; ·) .. FRANK' t-i. ·. GIBSdN·,: ._'.CLAIMANT ,: '' : ''i· : .. :· .. · :, ... ~ ., : 
·· ... .._'.•';-:; David F."P~ ·c;uyett',''·c1aimant 1:s Atty~·: .. '; · .. 

·:. 1_..' ,.SAIF, Legal.' Services~ Defense . Atty~- I .;· .,· '~:., ·:' 

·; \ .. ·:Reque~t · for Revi_ew :bY , the. SAIF•: .. ·, :, · ·. •i · 
,..,•,, 0 •I< ' • 1 .. ' . , • •• • ; •., ••;•, ' ,.. • , • :_.,~-.•~I·•,'·,.;.,~,.•~ ... : ~:. ,,/_. J •• 1,-:~i-~,:.·:·:···~· :·,.~\•·•:· .. ;•.:.s._~,~~ -~:-.::~ ...... i: ::··.::~--.- •• ~·-; -< :::•···.····· ... ~·. ·-"'~ .. ··. ;~·-•-1·· •·~· ·_-:.· .. • . '_, '" . , . . 

:_:•; .. ; .. , 1,-· .. ', 1 , 'This/. c'asei'~i1s 'be'fore<lhe'': Board o'n tlie: SAIF ;,corporation's 
i. ; ;:,;:,,/(SA;If,) /req'uest. it; •'re,{ie'4 ,'thel.~Refer·ee_!··s.·''order · which .four~d 
: ':-~.·\('::SA.IF'; was r~sponsible .Junq,er:: 'oRs·;.;6;>6: 2 45 . for~ claimar:,.t Is nursing 

,;,·,_J;-. J:i9me: ~~re' fr9m.-Ap:r·i~· · 17 ,· :·1978 ?l,nd. awarded. claiman.t' s attorney_ 
'. , . .':{:_'.:~:.,fe~.-:_:-'9,:1;IF,_7po~t:ends i~ :is n.6~ ·.r.~sp_(?.f1:S,ible .. fo_r·.this care :. u· ··. · . .1.r<-~~-- ev~~ if, ;i. t l.Ef_ t11~, a~_~orney- ~_ee: a'fa~qed ,by .the Ref~ree ·1s .· 

· ··.! ;,·· ~xcessive: ,rrie··Board ,.finds the ·Ref~ree correctly recited 
· •' · .. ·: the 'facts. iri-,his 'orde-r; · .·. · · ·.:. ·.•_. ·· . ··;· • ·, : · · -' 

,.i I .,•,,.'
1
.'.t-- •,, •.• •. -~ 1 - - -r 1 • • .,....._ • • ~ -~ , , • ·, 

, ., r • •_ ·• ,,-1- ·~••~ ' ' ,,• ••• • .. • t\, •~ •. · •·~ • 

_.-;--1: •· •j,,. ·:·'.!'he Board,.:.aft~;1'." .. d~ •n,ov6.reyi~w,., :i;everses-:the_·r~efer.~e.'s 
; ::q,·.: ~r~e?,:"~ _;_.Dr~· -~i-~key;, .~n·.-.1~7 l.,: ·d,i':1_g~.osed .'~~·ai~~l1½.-·a~ . ha,v~i:i9 · •· . 
:; .. ; ;: -·e~r1y· sigm~ _.qf. pres.e~ile. dementia· •... He did· not,· fee),. this.,· 
· ··::. .--.:cohdi:tio:p ·was::· related. t6·., claima,nt' 5.· January· 19'7 l' injury . 
. (•.:,·:or •. Kuykendall ·agreed ·and· ·aid not· feel claimant's injury had . 
,· f;~\}:\~y· "~_ii;e·c.t:, ?earing-.''. on· this•· condition. Dr~. Reisn'?-r :,s\ated · 
,,::; .. ;,:;.. 'he_. !!.~o~ia. ~o-~ _t_hi1:k'.t;hat·_his,:[cl.3:ima.1:t,!s·.] ~~cident'is. the · · 
~ •·:- Lcause of his [cla1.ma11t's]·, cer~bral atrophy but-would instead. 

4 • ! t ; •~ I I • . < • I . ' ;- • • • • • ' • t < 1 

· ·; ... '.l~ :~eel· tha;t:: this g~nt;em,?,11· .h~s a primary, pre-senial dem~r.t3:a 
'•d•;'•, ,wi:t,h:· cor-tical atrophy and the IDC?St . likly C1?,USe for· this . is 

A ... ,,;'.f•./\,lzhei:mer 1 ·~· .. aise~se 11 ~ .-~11· tnese 'opinions were· made·by. - .· 
"9' ·; ; .. i/:. ,. ·docto·rs·· :treating . claimant in 1-971. ;._ . . · · ·. 

·•~:~~1.·.l·~·.~ ... l·}·:.·,. ;-~,~ • '~: .' •.• I •• ' � ' • ·.~ 

.f.}< .·;, ··;- ·In ear.ly: ·1979~ -Dr •. Whit~ raised ,the questioz:i,_-wh~t.:-ier . 
· \,:: .. \ :.ciainiant.•·s · presenile ·dementia-or- .cerebral atrophy was related, 
..'(:\•: · to·· his-· 1971. injury or. represented ·a. natura+ phenomenon~_,_. · 
-~-·f,':°'Late·r~ ·. Dr1

~ White stated "one would· certainly ·entertain th,e. 
;;-\::· ·ldea ·,that the injury was certainly·_ responsible. for his .·..- ... 
,),/L ,:.[claimant.' s] present c9ndi tion due to the extreme. exp?SU_r_e • .!' 

I .; r•-;.-..:•j••- ~• -~ 
0 

• -..
1 

• • • • " • "•• '"• ,r ~ • • • , ,, • • • , • , • • ~ • • , , ~ • ~ • .. • • 1 •, 

1:, .. 
• ,. • • ~ 'II ' 1 ~ • • • • • t • , ' 

:~; .. ·:.· .. · In June'l978,-D:i:-.- Sinkey reported that-in ·1971 Dr.·· Rose· 
·. [i/· ':t;elt :c.J.~imarit~,s memory loss after !:he injury ·was ·aue ttf. '. 

_\:,:,i.-.t~st--:-~:i;-aumatic encephalopathy:.'. Dr;:·,-Sinkey fel~ i't was . · 
. ... •~·-:.· imposs_ible to, state claimant~ s mental deterio,rat,i<:m was· :a.ue 
':i.,.:·:· .. to his. injury ... However, •tie felt that since claimant did ·not-: 

/'i;:,_.qay~ > a'ny. previous Iilef!- tal ;prob le~ 'prior}. to. his .. injury -'an¢{ 
. f- 01:;-:sinc~: t1'1e' .i.nj u·ry 'had·· a steady ·deterio~ati•on of his menta·1· . 
J:: cbnd:.i.tion, he would have ,to·_presume·.t:hat .there was: a di·rect · .'.· 
! ·:.._··re~tionsh;i.p.between.the two •. ,:·•.-:···· ...•... · '., ·:,- · .. , ··•i· . = ·; · 

·~ ~::.f\~:.rt :. : 1. :.,~ / • : •• • • : .. - '.: • • ·- .. ~ · .•... ~,. ·. ·~ · -<'. ·-. t :~ ~i · · 
\·/•. ··:,••. ·or.' Much'·, medical ·consul_tant-·_for·:sAIF, in, A.ugust.··19·78, .. 

•1L ;,;-. opin~d claim'ant had a history' of poor 1cerebral circulati6n ,, · ,• 'i 
· • ·.:' ,qausihg 'c~a-imant •·s 'pre-sen~le deme1ftia. 'He- 'felt th:i.s :c;Ondi-<.; .,:, . 

. ·•._i•'.\,}_i~n•~~s ,not re~ated to··c1a~mant'•s-.ihjury.· .. _.· .. ·h· ·, ·. 
• .,.,~~ .. _,1;.~J_;_•.i-:.-, ......... ,1,.!,.,._., ...... -t,~•••: ..... •~.,.: ..... ":.:1.,o.• ~ • . .,.. • ''!'' • ••• - •·• ,,• ":' •:,.~•:•r-1•":"-~.- ,,r I .... . "' - . ... . . . . . 
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- i p.p '.V/V’ ■'■'wCBpCA E. NO..' '79-2647..: ‘ eptember'.-3/' 1980

■ FRANK W/. GIB ON,PCIAIMANT p
; David F.P. Guyett', Claimant Vs Atty. .
‘ . AIF, Legal  ervices/ Defense Atty: ’ v
.Request for Review by the.  AIF* ' , ‘ •• • . ; .

V"', This " case''i's before'' 'the" Board oh the '  AIF "Corporation ' s
( AIIl) /’request it review ,'the’ 'Referee's 'order which found

;';, AIF . was responsible sunder- OR .-'6p61 45 ' for ^ claimant' s nursing
.hornet care from - April ‘ 17 , .'1978 and awarded , claimant* s attorney

• ;.a. fee. /  AIF;/contends it is not responsible . for this care
’‘and even if it is' the attorney- fee ; awarded .by 'the Referee is •
■'excessive;' ' (The Board .finds the Referee correctly recited

: the facts'in-.his ■•orderh •••->

.■ ‘;a ..The Board,.;.after ,de novo . reyiewreverses - the Referee.'s '
order'. • ,Dr.  inkey , in. 1971.,' diagnosed'ciaimant as having ■

- early signs .pf/presehile dementia.',. He did-hot' feel this,-
./.condition 'was.: related to-, claimant's- January ' 1971 injury.
Dr. . Kuykendall agreed and did not feel claimant's injury had

-.'any' "direct, bearing.'' on’this ■ condition. Dr: Reisner .stated
Jhe■/would not think * that-his ’ [claimant's] accident is the
"cause,of his' [claimant*s] -cerebral atrophy‘but would instead
;feei that this gentlem^ .has a primary - pre-senial dementia
with cortical atrophy and the roost likly cause for'this .is

’ Alzheimer''s . disease ". . All these 'opinions were- made by,-
doctors ■ .treating claimant in 1971. -,.

. ;• ’ In early: 1979^ -Dr. .White raised -the question whether
“ciairriant.'s presenile dementia or .cerebral atrophy was related-

• to’his 1971 injury or represented a. natural phenomenon
.'Later, Dr'. White stated "one Would'certainly entertain the ’
idea that the injury was certainly‘. responsible . for his
/[claimant's] present condition due to the extreme. exposure.."

; ' In June 1978, Dr.  inkey reported that in 1971 Dr.- Rose
felt Claimant!,s memory loss after the injury was due tO; / ’ ’

’P9st^traumatic encephalopathy! ;. Dr;-  inkey felt it was
impossible to.state claimant!s mental deterioration was -due
to his. injury. ..However, * he felt that since claimant did not.
■have any previous mental .problems prior/td his. injury 'and
■-•since; the'.inj ury ’had*• a steady'deterioration of his mental :
condition, he would have -to'presume .that there was. a direct ''
’re-Lationship. between .the two. ' ■ /
■■). Dr. ‘ Much", medical consultant-'for'. AIF, in August'• 19 78,
opined claimant had a history' of poor'cerebral circulation .'
causing claimant's pre-senile dementia. 'He felt this ;COndi-
tion'was not related to claimant's-, injury .■■■ ’
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. ?tB!1•./i.;/? ·:L' .t;:<t.: Y · .· ... :{:<r?l>': :: · ·.·. . . ·.- ··. . .· 
, :, . · ··· '.'' The .. Board finds·· the· opiniqn.s :. ·of•. the ·doctors. who examined 
,,· i"•a'.rid-'tr~atea'.cla,imant,-at' .. tha~-·tirne ·iri :1971 to be· more ·persua­

'sive~ . The ,cc'm~e·nsus. of· those 'opinions· -is. that claimant's 
'.mental· 'cqndition"· was I ll:)t. r'elated· to his injury. ,Dr~ :-Jh_i te 

. ·did. not·_begin to be··involved in this-.,·case until .1978 and' 
.:_?-oe·s.- ri<:>t'. · clear:ly :· st'ate'\°t;here .. is a· relationship be tween . . · .. 

. . claimaht-1 s ·'condition and his. injury •.. : Dr:. Stinkey -has'' reversed- . 
't"·l?,.is opinion:~ _Irr l~.71;.· he .. ,did :not,· f~el-.there was a relationship 
.\.betwee'n·.'.:cl'.'aiman t' s :inj._ury . .'and his' nie~ta-1-.condi tion.: . Ip. . I• • 

: .. 1978~.' he-' felt there was.·. Hbwever,.''he :defers to··Drs.' Rose and 
. : ·Reimer:;·. ··The Board finds· his . earlfer-··op'inion is 'more persua­

••.;sive·.: 'Based· ,on' 'all the;·,J·v:i..'dence ~ th~·_' Boara:· ·finds ·claimant Is 
:,",·; mentai ·· cond1tioh 'J.s 'not· rela:ted;, to hi°s' .J'anuary i ~ . 19 7J:' .. 
·. fipjuryi2:· ··Therefdre, 'BAI:F· is''no-t; respon's:i.ble.··for cla~mary.t's 

:.'nursing~horne:car.e.f;rqm'~-April 17,,1978.·;:·_._,:-,:, :: : \ 

'-~~f~'::: .. ' . ,( ;;; :-:\ 0: ·'.::3;1::.- ''' ' 
"\. ~-.' The Referee's order't dated February.:28, 1980, is ·reversed 
';in''~ts' ent;~~ety. . .. ,. ' ' . .,•:, :-:· '• 

- ........ ,.. • ,f • • '. .. '~ ••• ·.. • •••• 

. . ~ 
- ' ,, . 

. . '·: ·:. .. '., 

· WCB CAS~- NO •. · -78-7359. 
.. . ~ .. - - ·September 3, 1980 

. • ; •. ' • 'f. 
•~ • • •' • • ~ • • o'i 1r I • 

. EUGENE . MARSHALL, CLAIMANT . ; . '. ..... ·\ "'•. 
:. Dean Richards, 'Claimant~ s Atty. ,-. , :· t 

; SAIF, Legal s'ervices, Defense 'Atty.·. ·.: : . . . .. 
·. Order On ·Reconsideration·, · . : . •. · · · · : • •·. ·· 

. :·,~i-~-·-.·--.~----·-·:-:.: ·, ~ _ _._. ·---:--· ••"·;~ .. ~:·.'·~· :;·:· .. ~.<: ·:···,- ·:. '.,.:-._:-~;: '·:: . . . . . . . ' 
. : · . ."· ·• On Aµgust 20, 19 so·, the Board 'issued an· Order on Review 
. : whfch' re;vers.ed the 'Referee'.s• Order of Di.smissal• and awarded . 
'-claimant, s attorney a, $100 fee: Clairnant had appealed- the , 
_:'Referee's."orcier.· The' SAIF Corporation; contended the 'Referee's 
' Order of .'Dismissa;t w·as.rcorrect. · · ··, ·. · ·. . ' 

.,' . 
_-_.:: :._· ·:. The ;Bfurd~ ·after·:.~econsiderin·g thi~ case, ,affirms its 
·: ·Order on '·Rev_iew.; · Claimant appealed the Referee~ s order and 

·:: prevailed "a't the .. :Board leve1. _' Claimant·• s attorney was re­
'qui~ed to. spend'tirne·to ~repare ~brief.on behalf of claim­

:ant ·:and is entitled "to .a·.fee for his work. Therefore, the: 
. ::.aoard. awarded claima'nt Is 'at.torney ,'a fee. :· . . . --·; '• • t. \~! .. •; •!' ~ ~ ! • •t c ; • • • I' I :, • 0' • . : ~ i . . 

!•~ ; 
'. · .. ' .. ';'ORD.ER 

I ~ l ";.. I . : • '' ' ' ••• • •• : ' • ·.. • ~. • . • • • ·•• 

, ; , -. · The ,I~9ard' s. Order. pn. ~eview, dated Aug\ist --~.o; 19 80, is 
'· affirmed.;.' · ::• ·· .··:• · ·. · · 

' .. , . . . 
,. •• _ i _ •- • .l .. - • - '"' 

• :··.-• r_ -
.: .. ·, :.··' 

.. 
•• ' H 

' -:822-........ 

~· ... 
'' . ' 

'•■
 j V •

Thej/Board ’finds'the' bpinxpns: of’'the doctors, who examined
i arid-'treated’.claimant'at' that time in 1971 to be more persua-
’sive: ■ The .consensus of those 'opinions' is. that claimant's
‘.mental' condition • was ’ not, related-to his injury. ,Dr. White
did. not'.begin, to be' involved in this .-case until.1978 and’

•does.’not/clearly: st'ate-’there.'is a' relationship between.,
/claimant-’s condition and his. injuryDr.  tinkey-has'* reversed-
rhis opinion;; In' 19,71,.-he , did ^notv feel .there was a relationship
...between'.:;craimant’' :inj,.ur.y. and his'mental .condition.: In. ■-
;;1978,.'he ' felt there was.'. However ,.' he :defers to'Drs. Rose and
. Reimef:.The Board finds'/his .earlier/Opinion is more persua-
->sive.:/ .Based on] all the 'evidence, the.’. Board, finds .claimant' s
■mental condition ris not'related'to his'.January 1, 1971 ’
.^injury,.':' -Therefore, " AIF is' not responsible.-for claimant's
;nursing "home" care , frqmlApril .17, -197 8.'' ■ " \

•ORDER

: ' The Referee's order, dated February'28, 1980, is reversed
•in‘its entirety. ‘ •

■ , ■ ' ■ WCB CA E MO. 78-7359 ■ - eptember 3, 1980'
.EUGENE-MAR HALL, CLAIMANT '' " ' ‘ V ■ ■ > V’’’ . '
Dean Richards, 'Claimant's Atty. .
. AIF, Legal  ervices, Defense Atty. ' ‘ .
Order On Reconsideration i. . ; 'i' \

; '■ On August 20 , 1980, the Board issued an Order on Review
■ which' reversed the 'Referee's- Order of Dismissal and awarded
'•claimant's .attorney a._ $100 fee. Claimant had appealed-the
'Referee' s . order.- The' AIF Corporation* contended the Referee's
Order of.-’Dismissal was-'-correct. '

The ;■ Board, after ..reconsidering this case , .affirms its-''
■• 'Order on'Review. ' Claimant appealed the Referee's order and
prevailed 'at the--Board level. Claimant's attorney was re-
•quired to. spend time'to prepare a brief ,on behalf of claim-

‘ ant-and is entitled'to a.fee for his work. Therefore, the.
Board awarded claimant's attorney,a fee. ' ■

-'b'-': ■ ■■ v-ORDER ' ■. ■ . ' ;

/i; ■ The , Board's .Order, on. Review , dated August 20 , -1980 , is
' affirmed.-'
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,"' ·::, ,•.;::•l;fr:•\:t i.: .. · :.: •'. • • ·: . • . 
. , . · ·· · ·.,: WCB ·CASE NO. 78-'9373 September 3·, . i 9 ~ o • ~.· .'·j .;._,,._.:·~~ .. ·_ .. . ·. . · ..... a ••~I + • 

\9 : . . EDDY . ~EL.SON,,-_ CLA.IMANT .; . . .' ;_;,-
' ~. '. Mal~gon &· Yates~ 'Claimant •·s -A ttys. 

· ·: · .: 'SAIF, Leg~l Services, ,Defense Atty. 
· ' ' _· ·Request . for Review_ by Claimant . 

. . .. . . 
• ·-· ··- • • '. .. .... - ••• - •••• ••• 1 • -· •• -- ..... , •• - - ... • t" 1:·: .. ,1 .... • .. ... ~ .. 

·:·i'.\.",,., .: ·Thi~ ~ase i's before. the·~·Boarci on'•c1aimant•~ request it 
\;;; _rev:iew .·uie·_ Referee I~ order which granted an :award of compen-
. _,.•sati-.on equal,_to-48° for 15% unschedµled disability for his 
·._;back injury. .' Clai:mant contends this award does not adequately 
; : compensate him for- his los's of wage ear.ning capacj. ty due to ~ 

., -·. this ·injury .. Further, he_ contends the SAIF Corporation 
_:_· : (SAI_F)' failed to make timely payments o·f tempo:cary total 

. · d_isabi-lity ·.compensatic;:m and his claim was prematurely closed. 
, · · .. 'The Board finds the .facts recited by the Referee in his 

orcier are .correct.· · 'f . . . • . • 

'-· ' .. 'The Bo~rd·,- after "de' nova review, modi£ ies the Referee'' s 
orqer. Clai·m.ant's injury was-diagnosed as a chronic lu~osacral­
'strain. The consensus of the medical evidence .is that .claimant 

, cannot return to truck driving, a. ·job he· has done for most 
.\' of his. working_ years. He also has done some welding,· air . 
. · co.ndi tioning work, automob~le mechanical work,- automobile ·, 
.. ·.'body work and painting. _ It was the feeli~g of. ::;he medical 

- examiners claimant could not perform automotive body· repair 
. _;· and painting. or upholstery,· work because: they required exces­

. · si ve use of the back. 

' 
' ·-
---~· Dr. Pasquesi felt claimant .would· need employment n9t 

requiring repetitive bending, stooping and twisting, lifting 
over 30 pounds, prolonged sitting and standing without _, 
allowing claimant to·change positions. He felt claimant had 

i• 

- a 16% impairment and felt ·claimant• s- condition was medically 
stationary.. This is similar- to the limitations· set by ·or . 

. ,Kohlheiro. 

. . On November 28, 1978, Dr. Mahon~y found claimant's':• 
condition stationary as of September l·, 1978.· This claim' 

-: ;.- had been initially closed by a January 3, 1979 Determina.tion 
. .- · Order which awarded claimant temporary total disability . 
. compensation to November ''28,. 19 78 and compensation equal to 

- 32° fo~ 10% unscheduled disability for his back injury.· 
· 'This claim was reopened when claimant entered a vocational 
reh~bilitation program to b~come ·an auto part~ person. . 

.. Claimant withdrew from this program prior· to its· comple'tion . 
. -. : A Second Determination Order, dated July 9, 1979, awarded' 
,; . .' claimant additional temporary total disability compensation 

from February 19, 197~ thro~gh June 18, 1979~ 

The Board finds this claim was not prematurely closed . 
. ,, . There ·is no evidence that claimant's .condition had changed : 
i ·· and was not medically stationary .when. it was closed. Claimant 
~------~~~- r~+~8:~¢:!_<L~9.!' _ lig~_t~.r ~gr~ _an_q _v99a.~Jon~3=: .~e~9-b4" li_t_~_ti:9.~~-- ....... 

-823-, 
........... _, ..... t ... 

#
; WCB CA E NO. 78-9373  eptember 3, 1980

EDDY NEL ON, - CLAIMANT
Malagon &■ Yates, Claimant's-Attys.
 AIF, Legal  ervices, Defense Atty. .•

. Request for Review, by Claimant

'This case is before, the*Board on ■claimant's request it
■ review the Referee' s order which granted an award of corhpen-
’ • sation equal ..to • 48 ° for 15% unscheduled disability for his
back injury. Claimant contends this award does not adequately
compensate him for- his loss of wage earning capacity due to 
this 'injury. . Further, he contends the  AIF Corporation

-‘;( AIF) failed to make timely payments of temporary total
disability'compensatipn and his claim was prematurely closed. -

,.‘The Board finds the -facts recited by the Referee in his
order, are correct.-

'• '■ The Board, after de ■ novo review, modifies the Referee's
order. Claimant's injury was•diagnosed as a chronic lumbosacral
strain. The consensus of the medical evidence .is that claimant
cannot return to truck driving, a,job he has done for most
of his working, years. He also has done some welding, 'air,
conditioning work, automobile mechanical work, automobile

.body work and painting. It was the feeling of,the medical
examiners claimant could not perform automotive'body repair
and painting, or upholstery, work because-they required exces­
sive use of the back.

Dr. Pasquesi felt claimant .would need employment not
requiring repetitive bending, stooping and twisting, lifting

: over 30 pounds, prolonged sitting and standing without ..
allowing claimant to ' change positions. He felt claimant had
a 16% impairment and felt claimant's-condition was medically
stationary.- This is similar- to the limitations set by Dr.
..Kohlheim. , . .

. On November 28, 1978, Dr. Mahoney found claimant's'’ *'
condition stationary as of  eptember 1, 1978. This claim’
had been initially closed by a January 3, 1979 Determination

■ Order which awarded claimant temporary total disability
compensation to November'28,.1978 and compensation equal to

- 32® for 10% unscheduled disability for his back injury.
"This claim was reopened when claimant entered a vocational,
rehabilitation program to become an auto parts person.
.Claimant withdrew from this program prior to its completion. ..
;A  econd Determination Order, dated July 9, 1979, awarded
claimant additional temporary total disability compensation
from February 19, 1979 through June 18, 1979.'

The Board finds this claim was not prematurely closed.
There is no evidence that claimant's .condition had changed
and was not medically stationary when,it was closed. Claimant

^I^leasedJfor lighj:er work and vocational rehabilitation.
-*823-.
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'. :;~1tf ;[t i'. l 1itf \{t·••·· I '.;tt )( :: : :A~; .• \ \t:. '.'. ~: '.:{ i ;:. ;: '•: ·:·:::::;···.·. '·: ;;,: ·.:·· :::'. ;'' •.. ~.: ' . . 
:.· 1 _ _<.·' ,(Further:,•·the Board•::·f1.hds"claimant···faiied· to·:·establish . 
.! ,that:.' S.A.Ilf '.sr;paym~I).f.s·.'o:(;·t-:e·mpo'rary''._1t9ta 1.,: ,dis'ati{ii ty ·cornpens a-
; ·:tion:· were~:·not :timely'.'·. •'Claimant· testimony•iis· ·the only evidence ·. :~f .'~riy. __ late . payment./ H_oweve·:r: ;- '·his . te'st).:moriy is~ so iJ'.lde ci SJ. ve 
·:abpµt, 'what· ana_·-,wh.en· he: ~as p_aid ~ the· B·oard _1·aoes ·not' ::ind he 
· preyed -the payments of-. ~emporary total -disabili'ty we:::-e not 

-~ 'timely: .. _. . _. · -'. .,: -. ' . ,. .. ' ,· 1• 
• I : .,: '.• :• : " •' ' ••• .'~ •••• •, •• •. I• 

.. :=::·:._· . . ori' the'.'issue-''cif .the ·~xt~nt of\ii~abili.ty' the. Board .. 
• ;grants'. clairilant an award of compensation, equal to a·o O for .· 

·. ·:25·% ·un~chedu'ted_·.disability f~:t;- his ··oack 'injury. 'Claimant/· 
:· ·_cannot return. to his previous job .. ana··is _li'mit'ed to the jobs" 
· htf::·can·· per1form· •. i'· He, is, -in .his. early -thirties aDd has· a· 10th 
·grade ·education.: : He has·•, certain limitations. placed on: the 

. :typ!3- ·,•ot wo:rk·,he should'· e·ngage. in .. ·:Thf: -Board ·-feeis··;: based ·on . -
'all;the eyidence;·."claimant·.has· lost;_mo~e,.·of h'is•.wage: earning.,·• 

.· _c~pacity .thari. ~hat which· he _·has. beel)_.-previously compensated - -
. ·for,·and grants claimant an· increa·se-"iri. his· award ·of compensa:~ ·,p-o~·:. ··.,:_·... . . ..···,-•:- -'·."··•··:-•-.' ... -,_ 

f 1: . 1
• ~ ., .·, • t. · ,. :·: : :.~ • .) _ . : ·.: : • • ' ' 

· ·ORDER · .' \·. ' , · . .. ., .: ·· · .' " 
.. ', 

-.Th~ 1 R~feree''s order, dated January a-; ·1980, ··is modified. 
. . . Q " . 

: , Cl~ini~nt i~ hereby granted ·comp'erisatiori ~quaI, to' 80 ° . '· 
:tor 25% un'scheduled disability-. _ :This is in lieu of. any 
·p·revious. awa'rds claimant ·has been ·,granted for this·· injury .. 
;J•:;~~•.:_,':._,c ••••, '•:.~ ... • .: .. • .'.: .. •••• ••• ,--- • .:.'~- ..... •• ,-~ • ; ~• p• •• : • •• :~ •••I'• ~- ~ ,0- •-

. · .. /. ·_·:'The'· Board )l.oes n'ot. find this clai'm ·wa·s· prematurely 
-:·closed arid"· finds claimant. failed, to _establish the. payments­
of temporary. total. disability. were·. timely. · Therefore, it -··, · 

. denies 'claiiriant''s··requests for. additional temporary total 

o· 

."dis_api ~i ty'~ penal ties a~~ ~J.torney. ~ees on these . ~s_sues. 
f • • --. ' : ..,- • •• 1. I'. ' • I I • l : • • • ,• • : • • • • • • • • it ~ • • • j 

. ··c1a.imant 1 s attorney is granted as a reasonable at'.:orney's· fee a. sum· equal ·to· 25% of the. increase·a. compensation sranted 
_· by this· "order,. payable out of said comp'ensat_ion .as paid, not ' 
- .to exceed $3,000 ~ . , , .. .... . . . ' 
.. • ,<' . ' L • • , 

.... •. : ... . t. . 
!'. 

'I 

: .. :'. 
• • . ~ . 

.. ,· •;, 

• i. • .. •; 

...:s24-

J 

.■ ■ ’ -.-Further;,'- the B9ard‘:;fihds' clairoanf ' failed;. to-establish '
fthat .  AIF'si>payinents'‘of;-'temporary‘v'total . disability .compensa-
 tion were;;'not ;timeiyV' \''ciaimant' testimony'-is the only evidence

, of‘any., late payment./'However;' -his testimony isLso indecisive
'what'and-when' he : was paid, the’ Board’does ' not'find he :
■proved the payments of-temporary total disability were not

■' timely: ’

On the'-issue'of the extent of disability, the Board'
.-grants'claimant an award of compensation equal' to 80° for
■ 5% unscheduled-dis^ility for- his‘back injury. ’Claimant

"'.cannot return, to his previous job.,and'is limited to the jobs"
■ he ,';can’per'fofm;. i'He'is; in his early thirties and has a-lOth
■grade education. He has’ certain limitations, placed on' the -
■•type /of . work'vhe should -engage . in. •• •The Board -feeis , based on
'all.’the evidence claimant'has' lost’, more’pf his'.wage'• earning

- capacity than ,-that which- he has. been. previously compensated
, for- and gran-ts. claimant an' increase-;ih-his , award 'of compensa!-
I^Ori.,

• order'

The Referee's order, dated^ January 8, 1980, is modified.

: Claimant is hereby granted compensation equal-to' 80° .
-for 25% unscheduled disability-. .This is in lieu of, any
previous " awards claimant has been’.granted for -this' inj ury.

The Board ,'does, not find this claim was prematurely
iclosed and-finds claimant-failed . to .establish the payments
of temporary total disability were,timely. • Therefore, it ’’
denies 'claiiriant’.' 'requests for additional temporary total
’disi^ility, penalties and attorney fees on these issues.

,1 . . *• • ’Claimant's attorney is granted as a reasonable attorney's
fee a,sum equal to 25% of the-increased- compensation granted
by this' order,, payable out of said compensation as paid, not
-to exceed $3,000, ,

-824-
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·I • ' ~ 't• •. 
·, . 

' • ~:. • .. '. • .~ • ·, ... • t .J 

.. , 
•' 

. . ~ . ' '' ,, .., . \ .. ' 

• ·:. · ,.WCB CASE' ·.No·~ ·.?8.;..9545·•,\; ·september 3 ,· 1980 
' . . .. ' 

. . · MICHAEL .PROPES,. · CLAIMANT · .. · 
. Emmons, Kyle, Kropp· & Kryger, 

' · · Claimant's 'Attys. · · 
· SArr, ~- Legal Services, De:!=erise 'Atty.­

:·. · :;R~quest ~or_ Review by the SAIF . 
• ' ..... --·- .• .. ~ .... - . ~ -.: . . -···-- .-.J- --· ~~ -·--~-- . ._ ... , .. - - - • 

.·. ,::-· 
. .· ... 
: ..... ·. ·.:. ... 

. _; ,_:,\,. . . . . : This.' case . is before the/ B~ard . on ~h~ SAIF .· Corpo i::'a tion I s 

. \. . .requei:it: that. the Board review· the· Refe.re·e Is order which . 
: _: foupd ·it . could not make 'a·n· offset. for ·an alleged overpayment 

,;,~·_;:,agat·nst.".any __ future 'comp"e~·sat"ion ·awards with respect to this 
·.•.-f:case.and·gra'nted- clamant'·s attorney a fee. The SAIF Corpora:-
.'.:-'-'··t'ion con.tends ·that. it•.sno'uld be allowed to take the offset 
'., .. :. a·gainst. any: future .awards of · compensation in this case. The 
'\·.Board finds th'at .the 'facts. as. recited in. the Referee 1 s 'order .\ ':'are correct:. : .. ·_. . . . ... . 

;. The Board, after de novo review, reverses the Referee's 
-· . .'· or.d~:r. in .its ent~r.ety. The Board does. not· concur with. th~ 
·,,··Referee• s: application of the doctrine. of -res judicata. in 
.·:···this .case. Pursuant to a .307 order, .a ·ai:ffer~nt ·carrier. 
·;:' -.· paid claimant certain fmids. After: a hearing, it w·as found 
'· .' ;tliat', SAIF Corporation was: respor:isible. and it was ordered to 

: · ··, . repay to, the other carri,er _··sums ·.that ·it 1:t·aa expended 'in th::.s 
; ._·_ case. ·.'!'.he other,carrier pai~. cla_imant· at a rate high~i- of 

:•. · . compens'ation than "that·'which:·SAIF Corporation would have had 
., -· to•pay. 'This. resulted in clai'man·t ·receivin'cj'.a sum equal. to 
. ·_!· $·3, 770. 68. over. what ·sAIF Corporation would ·have had to pay. 
"., - • "r . • 

,:: .. <rt was this· amount that - SAIF. contends should be.- offset. -
·::·:: :.,Aft~r SAIF Corporation requested that this amount be repaid 
· ,by claimant, claimant requested a·hearing. ·. . 
: l . . . . . ' ": . . : . - I 

· ·; ·, -- The Boa'.rd. ·finds, under the facts of this case, the 
.: .'issue of adjustments necessitated by the entry of the : 307 
- ,'order and· tp.e overpayment were not fully· li tiga·ted by- the -
~;.parties. . The sole .. issue ::\-i ti gated _at the previous hea·r~ng . 
;•·was which of. the. ·two carriers was· iespons.il?le for· c-la:;.mqnt' .s:· 

· .. 'condition·· and .his· current disability·. ::.The' iss\ie ·of the·~· , ·_ 
•·.t ra~e~ _:of· c~mp~~satio'n an~ t~e .reimbursemen~ or -~~j~stment.s 
-··to be made· between ·the par.ties was not. an ·1ss·.1e at. the , 

· ··-·~: .. pi:'~vious. hea.ring. '_Therefor~, :th~ doctrine· of re·s· judicata: 
· }_'_qoes not apply. . ': . · '· · . . . 

-:.. .. , ............ · .. : ~ ..... ?, .. ··- ~· ~.......... .. . ···--- ; ,,. '........ . ... 
'.. . . .,,.;,.. . . . ; . 
. ·: · · ,: .. In· conclusion, the· Board finds that the SAIF Corporation 

· · ;: is· entitled to reimbursement. it seeks~ · Claim.ant has been. 
:\ iov~rpaici'.a~ sum of ·money. and ·has been ·-oojustly enriched ', 

• '.'1. ;~ereby;. The ,Board· finds:. that. the SAIF .Corporation couia· . ' ... 
. '>'offs.et .this:overpayment, if hecessary,::from its future· .. ,.-
. •-:':·pbligations· in .this claim,· in·• installments ·which· would ·be 

. , ).'reasonable. · · · 
_. t :.. •• • ~ ' ' > • • • I •,f 

.. .... · .. - .............. - ... - ~ .. ... : ... .... :·,-

• .• • •_ :~. l. • ': 

' ,· . ~ . . . 
. • • ". • !, ~l 

■ . \ ■ ■ ■ * ; ■ ..WCB CA E NO. .78-9545 ■ ’ eptember 3, 1980

MICHAEL .PROPE ,' CLAIMANT
. Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
 AIE,i.Legal  ervices, Defense Atty. '

-.‘[Request for Review by the  AIF .

'■•I- • This case is before the Board on .the  AIF Corporation's
request• that, the Board review the Referee's order which ■

;/found it could not make an offset.for an alleged overpayment
' .against "any future compensation awards with respect to this
^'case .and’granted clamant's attorney a fee. The  AIF Corpora-

.'.;-'‘ tion contends that, if.sho'uld be allowed to take the offset
i against. any; future awards of compensation in this case. The

Board finds that the 'facts as, recited in the Referee's order
, i are correct/ ' ■ ' .

. ' The Board, after de novo review, reverses the Referee's
order in its entirety. The Board does not concur with the

• :/ Referee's.'application of the doctrine of res judicata,in
'•/••this -case. Pursuant to a . 307 order, a different carrier.

paid claimant certain funds. After'a hearing, it was found
;that ■  AIF Corporation was'responsible, and it was ordered to
repay to. the other carrier sums-.that it had expended in this

.case. The other ^ carrier paid, claimant'at a rate higher of
", -compensation than that‘which;  AIF Corporation would have had

to'pay. This resulted in claimant receiving .a sum equal to 
$3,770.68, over what  AIF Corporation would have had to pay.

•;:,/ p'It was this amount that  AIF contends should be.-offset.
'-.After  AIF Corporation requested that this amount be repaid
•by claimant, claimant requested a'hearing.. ■ • '

The Board’finds, under the facts of this case, the
4. .'issue of adjustments necessitated by the entry of the .307 

• ‘Order and the overpayment were not fully litigated by the
'...parties. .The sole, issue litigated at the previous hearing
,- was which of the two carriers was ■ responsible for’ claimant' s;

. condition and .his- current disability. ..-The’ iss'ue 'of. the’^ , ’
- i;-_ rates • of' compensatio'n and the reimbursement or-adjustments

• to’be made-between the parties was not. an issue at .the =
p.-previous hearing. Therefore, the doctrine of res judicata

• ;|'_'dpes not apply. ' . '• ' ' - ’ , ‘

In' conclusion, the'Board finds that the  AIF Corporation
■ is' entitled to reimbursement. it seeks. ,- Claimant has been.
-overpaid • a'• sum of money.and has been‘-unjustly enriched '

’■'thereby.. The-Board’ finds’ that. the  AIF .Corporation could
’[•‘‘.offset this [ overpayment, if necessary, .from its future ''

. '-/’[obligations- in .-this claim, in • installments which- would be
../reasonable. •
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•. -;:·;~~;{.;(;\. ::i'\t;;)i((}f ;·:.\;t; :,: ': ..• ;/{:.;::_ ;::,':: .:':: ./:fr.:,:.::::: .:'' .•. :: .•. •·· .. 
_;: .· 'The .Referee 1·s·order, ·aated March 17_~ 1980, is reversed 

- --~-¢. ·:L-ts"· ·eriti_rety. ' . ,· ,' . ; '·, _, -: . . . ' '· .. ', ' . 
~/ l ~ ~-~ • :·· ~ ., .' ~- . . , - . : ·. . . : ;: • • . . " . / : . • , 

:·:''.·· ; ·IT', IS: HEREBY. ORDERED that the. SAIF Corporation is . 
• al lowed·:· to. ·make any 'of £set in ·a reas'bn.able· manner in: the . sum 
, of· $3;·770•. ~ 8 against ·:any 'fut_ure. coinp'ensation: awar_?S ·gr ante~ ._ 
I.in' ,this' case. . -. .-... ' :·'. : . -· . 

. · ·;:\:.;.~''.:-;/. ··: .. : .. ;,_ ',.:.< ·, "· ... :·· /·-' .; .... 

. . :· 
, l'. '• . 

. . ' ~ 

+' . ! I• .-:. 

,·,:' WCB CASE NG°; . ,, .. ~ :; ' ~ . ,, ., 
I • •••• ,. l.., • 

· .DJ\ vrb ·: A. : ·REYNoL·os·, · c·LAIMA.NT · 
1 j'P6z'zi, ·-,nisori, Atch'isori,' Kahn· 
.) .. & :o/_LE:1ary', Claimant's -Attys ~ 
·Schwabe,· Williamson·, Wyatt, Moore-~ -
."• · -&"-.~oberts ·,. Employer's A ttys·. , . .-, . , ':· --. 
·}:tequest·. for···Review by ·claimant 
·.crciss-appeal·' by Employer ··, 
.\,: .. ~. ·-·:_:·.: ..... : .. ·---'--·-- .. , .... -· .... - - " ,_ .:· ·. :~- .... (,,. ·. 

.... .J 

,, ' 

,···., (i .1Cl!3-fma'nt seeks. Board _r·eview 'of the Referee's .. ~rder . .'which 
:iou?d ~~-wa~_not_ entitled to· additional temporary tota~ dis-
. ability "but granted.-him additional compensation 'for -a· total 

~w~r.d· equal to 128° for 40% ur.schequled b:ack disabi!'ity~ _. ·_' 
Clai~ap~·cont~nds his claim was prematurely closed ~hd he.is 

··entitled ·to more ,comp~nsation .for unscheduled d.:i.sabi) __ :t.y. · :..· 
',,The .el:lp'lo_yer cc:mten?-s the· award granted b:Y. the Referee was 
: excessive· •. , . ' ' . ., . ' . . .. ' 
. • ·,: i •. :. '-~~ • l. . : . 

' . . 

· ·· The -majority of- the Boai;-d, after de novo 
fitms ~nd adopts the Opinion and Order· of the 
¢:opy_: of -which ts att~ched hereto .an~~ by this 
rra_d,e. a part hereof. . - . . . ... 

,, ' •• .r • 

.":·' . . ,. 
', • ~ ' • , •. ' 1 

·ORDER 

'·, 't', 
I •' ~ • 

~. . . ,, 
• .. 

' ' review, af-. ·. 
Refere£! -a·:: · . . , .... 
reference, is 

>. The.·,order, of the Referee,· dated January 16, 1980, ·1s -
affirmeq_. ·,. ' ' ' . ,; ' : ' 

:·.;---·.IC-~:-~,;~~~ --~i;s:~~--~~ss~nts. a·s follows: 
I , . . ~- ·• ' ... ' . 

.. , _ ,:' -I ·wou·::i:a reverse that ·portion of the .Referee·! s· orcer· wl-:ich · 
~warded ·a:n .. add_itiona) -20% permanent, partial disability,• ~nd­
would aff~rm· the determination by the Evaluation Division of 
the· ·worker~' Compensation Departmen't and affirm the balance 

·o'f·_1:he· Re':Ee~e~'s-.'order.-.... · . . - . 
"--~,::,·/:.,. :, ....... , .~-, .. --;- ..•. - ,- -

• • • ~ I 

, r 

--

; '■ ;■ 'The , Referee'-s ‘ order, ‘dated March 17^ 19 80 , is reversed
.'in,'its'“entirety-. \. .. .• • :• -

■ ''h' '-• ,v‘ '• ^ ■ '•
, - ■ IT. I ^ HEREBY. ORDEI^D - that the.  AIF Corporation is
allowed';'to 'make'any'offset in a reasonable-manner in.-the.sum
-of • $3,770.68 against any future corap'ensation. awards -granted
fin',this' case. ■'

m

i 7 WCB CASE no'. 78-5' 27' -  eptember 3, 1980

/^DAVib A.:Reyno ds,■ cLAij'iANT '
i'Pozzi, Wilson, Atchison,'Kahn'
.j & O'Leary, Claimant * s Attys'.
 chwabe, ■■Williamson', Wyatt, Moore s ■.*

‘ i’.Roberts, Employer's Attys. •' '
'Request, for'Review by Claimant ' . '
.Gross-appeal-'by Employer . , ' „ ,. ■ ■ -

Claimant seeks Board review of the Referee ' s . order, which
■ found he'was not entitled to additional temporary total dis-
,ability but granted-him additional compensation for a total
award equal to 128° for 40% unscheduled back disability.
Claimant contends his claim was prematurely closed and he .is
entitled to more .compensation .for unscheduled disability. - '-'

'.The .employer contends the' award granted by the Referee was
. excessive.

■'The -majority of the Board, after de novo review, af--
firms and adopts the.Opinion and Order- of the. Referee, -a '
copyof which is attached hereto .and, by this reference, is
made a part hereof. • . -

, ORDER ; ^ ^
. Tlie-.order. of the Referee, ' dated January 16 , 1980, is'.

affirmed. - ■ ' ' '• '

/ '■ ^Chairman Wilson dissents as follows:
\ : . I‘wpu'-ld reverse that portion of the -Referee' s order; which
awarded an , additional -20% permanent, partial disability, and
would affirm the determination by the Evaluation Division of
the’■Workers' Compensation Department and affirm the balance '

•o'f’ the Referee' s-order

-826-
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t ~, -~'j: ' '. . ' ~ ' 
11.• ,, •. ', •• 

• • I r ~ ' 
, • ' • ," I• ' -t•; • ~ a ' • 

.... · ... , The ya.st ·.pr~pon_de:ranc'~- of·•. tri~. ·eyide'nce es.t:ablishes · that 
. ·, .· the -loss· of earning .capacity attributable to the residuals of 

: ·~la,;-mant~_s·: injury does .'not· -exceed:,-20%. · The c_ondition of stiff­
:· '-'ness .of the low back has riot.been established as being caused 
-· ,: ·or aggravated by _the· injury. Even :.Dr. Manley ·can express no 

·opinion.as·to·the cause of this-stiffness.' The burden of 
proof•is ·on the claimant to establi~h. this relationship and 
he has faf·led'' to carry_ it. · : . ,- · : : · ·. · · 

. ,• 
, ' t ' ' . • ' ... < ,..,.,. ... ~ • • ; • • • '. ' •· -

' ' I.;, • ' 

_ ·: · Claimant has· intelligence and. a ·varied· backgroun·d, he 
'., •·is comparatively young and has demonstrated adaptability· . 

. · .. ~ ., His loss :.of earning capacity does not equate to rnore th-e.n 20 % • 
. :. i . . . 1 

WCB CASE NO •.. 78-9166 

. JAMES D •. VAN. CLEAVE I CLAIMANT 
Pozzi, 0 Wil~on, Atchi~on,~Kahn 

' ·& O'Leary,·c1aimaht 1 s- Attys. 
iang, ~l~in, Wolf, Smith,. Griffith 

. ' . 
& Hallmark, Employer's A ttys. . -_ 

Merten'& Saltveit, Empl6yer 1 s Attys. 
Reauest for Review by General 

:· Foods 0& American Motor Ins . . ' . ~·------------•.~~------,.-- -~--·· - . -·--,-
:- ~ , ' . . . 

September 3, 1980 

·< .:: . This case is before the Board on General Foods and· its 
.: ·· insurance carrier, Art€rican Motor Insurance Companies, 
... request. that the Board review ''the Referee Is order· which. 
;: -, · remanded claimant 1 s aggravation claim to it for acceptance 
:· : :and payment ·of compensation, approved the .Kinzua Corpora-:-
. 'tion 1 s .(Kinzua) denial.of claimant's· claim.for a new inJury 
,-.. ·and awarc;ied claimant'°s attorney a fee payable by' Gener::.il 

., Foods. General Foods contends ~irst of all that the claim­
ai1t1 s condition is not compensable .arid secondly·· that if it 
is compensable it is the. responsibflity of Kinzua. 

J._ ~ .... 

· ··· The:·Board finds that the Referee correctly recited the 
. · .'· facts in his order~ · 1-

. ' 
'. • J 

'. ' The Board, after de nova review; re;erses· -the Referee• s 
:::: ·01::de·r •... The Board finds the evidence·:i.ndicates 'that· claim­
:·•'.·:· ~mt• su~taine9, a new •injury while· empioyed by:· Kin·z·ua in :·: . · 

\ ,October ;1978~- -Claimant testified· that ·on or •about•October 
:.~ ·10;_ 1978, while.employed by i<inzua, he twisted,'.his· left.-:· . 

·=.·· ,wr:ist ,w~ile pulling veneer. ; He testi'f_ied 'that between t,tle' 
· :· · -time·he began work_ w_ith Kinzua, in· July 1978,· and· October. 
· (', ·, 10, ·19j78 _he did pot miss any time from _work. Claimant · 
,..;; •i:11-dicated· that he missed approximately -one month of worl{ .· 
·;.: because of this "incident., The medical evidence indicates.-
:·;· that claimant had a pre-existing .condition' which had :_i;>een··:' ._; '. • ••r .. :-•1•:~ -. .. ~•••~ .. , ,._ ,._ • • ••;•... ' ;j • • • •• •• ! o: • ,• • :• ,.. • :-_ . •• I' I .,. ., : • o •• ~, • • 

;;_. .. ·i ' .•. 

,. ..:.027- •"' 
-.. 
, .. 

'I 

The vast .preponderance of*'the. evidence establishes • that
the loss of earning -capacity attributable to the residuals of
claimant!, s; in jury does not-exceed-’20%. ' The condition of stiff-

‘•‘ness . of the low back has not been established as being caused
or aggravated by the injury. Even-Dr. Manley can express no

' opinion .as • to’the cause of this ■ stiffness The burden of 
■proof'is on the claimant to establish,this relationship and
;• he has failed to carry, it. ■ ' • ^
• * '* . > * * •

, Claimant has' intelligence and, a varied'background, he
. is comparatively young and has demonstrated adaptability'.
'His loss'-.of earning capacity does not equate to more thfen 20%.

WCB CA E NO., 78-9166
JAME D.' VAN-CLEAVE, CLAIMANT
Pozzi,- Wilson, Atchison,'Kahn

•& O'Leary, Claimaht’s- Attys. . . ■
Lang, Klein, Wolf,  mith,. Griffith

& Hallmark, Employer's Attys.
Merten &  altveit, Employer's Attys.
Request for Review by General
rFoods & American Motor Ins.

 eptember 3, 1980

This case is before the Board on General Foods and' its
‘insurance carrier, American Motor Insurance Companies,
request that the Board reyiew "the Referee's order which,
remanded claimant's aggravation claim to it for acceptance

f ' .'.and payment of compensation, approved the .Kinzua Corpora-
’tion's ,(Kinzua) denial, of; claimant's claim.-fqr a new injury,

. and awarded claimant's attorney a fee payable by' General '*
"Foods. General Foods contends first of all that the claim-

■ aht's condition is not compensable .and secondly- that if -it
is compensable it is the. responsibility of Kinzua.

• ■ ■ ' • • ' ■ ■ - ' ' . . • ’ "
; The-'Board finds that^ the Referee correctly recited the

, facts in his orders • ' ■ ' :

The Board, after de novo review/ reverses the Referee's
order... The Board finds the evidence'-indicates that claim-

: ‘y ant* sustained a new 'injury while'employed by'-'Kin'z'ua in
■; October '1978. -Claimant testified that'on or about-October
/ 10, 1978> while'employed by Kinzua, he twisted',his left.\
• -wrist while pulling veneer. : He testified 'that between the

timehe began work with Kinzua, in-July 1978, and October
10, 19j78 he did not miss any time from work. Claimant ■

,indicated- that he missed approximately one monrh of work
because, of this 'incident.; The medical, evidence indicates-,'
■that claimant had a pre-existing .condition which had .been
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\;::: '} )-t ~:>hf \:f ~/t\i::::: f Jf f i !~till)\~ t,r f\ tt·::x: :: · .. :·· ·• 
·,· .. :diagnosed;'. as·.rKe.1:nbock '•s'!.d1sease'~•'··The·tBoar-d._. .. f:ina.s·· .. that•··the.-, ,.·, ... 
. . . •evid~nce /iricU·caJes\ thaf:/claim~·ht:1 t. wo{J.C~:a~:tivi t'y ~a used a ·~ 

. '." ·te1!lp~ra1:7y/_e_?C~C~r9at'i9pi 9f",;_t{is··::j_jre7'.exi~·t}~g ,c.c::r.di t·ion· :so"· a~ · , 
. :· · · t+o• require· -medica-1, services that woi.:rld'·•hot· have .otherwise · ... , 

;~~~~~-rie~ess~~l:Y,·and :res\;J.ted·•,in tempoi:}1ry-:disabilfty: 0 Ap:- ". ·'.". · 
.' 1ply~~g.·_;t:ne, ·1t~:st>as :set ::forth ·-bv'· the Supr.;;;me ··cburt in: -the .-_: • • .: ! · 
: 's:~·~·es-'. qf .: Weller;· v:' :uniori', Ca"rbide·,: ·;2 &s.:.or-,21:, '.:.-· •, · .. ,p 2a·: . .. . , . 
• ;•~/.~.~•_-/\:' .. :t';•.: /'?\ .:••:•\\\ ,' .-~~:~::":~• ••~I' .. >••.-•••.?•.•• :r:'~-".~~•j:;~ •:;:_;~••.•, •,.~•••:, • ••• •.,_ ::~, • ,:t • •• •,~ •, , 
.•_.(:l~?~->:·,. 1:anq._r•Hutch·es·on,'Vt Mey_erhaeuser-,Co. ~·.·28?' or_-·51,:·._.'~· · .· •' 

· ,._1 ,P2c;i. •.: :iE::-'.-P~}9)•~:-_the Boar;d···i::,tnds that, ,_this' ,claim 1is compenl?able 
a~\~, temporary. exacerb'~tion·, 9£'.. clairrian'.tfs .:pre·..,.exis~ing cond{..;,_ 

1 · 1 •• 'I- I ( , • L ' • ' •• J +' " • • • · .. ~ ' • •' . · .tion;: '. Therefore;: :·the Boara•·reverses ·the Referee's. order·· and ·1 
• jj"' • ... I ~ ~ , • " " 1 " f • • •, '• • ' t . ·• t, ii ' I I ,/' • • O ,,_ ~ • , ' t • "'• •. I • .. ' '• " • •' •"• 

·.-finds ·.that-··Kinz_ua: .is"respdns;i.ble. for· the month of time· .loss . 
. and ·me'd:i.caf:'.··ca:r·e;·an:a: tre·atment which claimant··sustairied •as •a",·,':' 

•~• •! ~ \ • i r I • · .i• · ; i • ._. ,. ~ , · • · • , · • ·, ' "' • · • , • ,. • '. '" , • • I 1• • "t 

. ·res1.1lt~ of·.p.1~. ·99.t~~~'!":(:lO,, :197~ injury while· employed by : . : t;',·· << · 
., K'' ... , .... Mi' ··1·1s··. •' •,·.' ... ·-:: ., . " · . ·· ·· .. · -· · · - ·, •·;· l. n z ua .· • . . · · . , . . , . . ... -: . . ·; . . , • . , 

· ~~-f /}:'}I: (''.: i :;: '. ~_::·.: ... ' •· '\:, t/:· ,:. ':;YV .. , . . .· , .. ~ •, , .. ·. , . \: . / · 
. ,;., :::. ,·The.,Refe:tee.'s· . .'order,. ·dqted .. ·Janua·ry<29i 1980;· ts.,re-:: .:_-;,.:·:-, 

• ~1,+I • 1 .~• , ·•• I . I • • • II I' • • o ,.I I I • f • • -. • • • ," I !, • .. o 'I . o • I • .~.. t • ~ I 

·versed:-,1n.·1.'ts::ent1rety., : .r: .. .,., .. ;_,:: ;·~ ... •:•'.:,~·. :'. ' ·;• ,' 
!.,:·:·· •., .-,·,• •:i 'h.-,·· ··. ·:·:_.,::-:.!~ · .... ·,. ,'-·'.' · ;: . ; . ·/':_ .... .. _: -~,:. :·· . •; . , . , : _· .; :'/:_ ;_',::: .. ,·~-

. :. :-, ; .·· Thfs/bl~im-' is r~rrian'a.e:a. ·t:o Ki.nzua:-::c6rporatio11 :.:C:nd: E~ 

. ployee$ Berief its'' Insura'nce 'compa:n.les _..':Eor.'accep~~nce · .. I;i,n<;f ,. ·.' ' •. :i . ,:· ... 
paypi~nt _.of 1•cio!UPen~ationi"t1/~hich. clai_m?(rit :is,. en_t~ tlea.·· l '.1'~~. ;_ .. , 
·denial 'of General Foods and ,American· Motor· .Insurance\ Com-- . . " · 
'pan'ies: is reinstated and :affirmed:-:: It,-'is. further ordered . 
. that··kinzu~ ,Co:tporatiQn'~and ~EBI. Companie~ re~rr)l:rn.rse General. ,, 

.~.Fpods. and Ameri'c'an Motors - Insuran~e·. 'tqmpan,tes :· for· any SU~=·-: . ·.,. :.: 
,e1wended p'urs uan t to' tpe)°· 'R~feree 1,S 'order':· , .. ·.. . ...... :- .,: : : ·: ' : ·. ; ' 

•~:~; .. r,),.~-',t;,":.~•:, r i,•:.:, ••= j ,: 'o ,•,ti '• • •'' ~:• ~- :••~,,• f\ ',,: • ,:••~,:, 
1 

•~.: ~~ I•,•~ 1
1
.' 1 • � • .~ .. -, ~t .... 

··,,.' - ·,: >/ciaiinan.t Is . .:attorn'ey' is. hereby. gr~ritecf." as a·' ·reascnab .Le. 
: .. __ ii~_~8+ney·•~·-·fee.f9r· his-' .~ervi:ces. at·;;Bo'a,rd. rev'fe'-".' ·a ~um· ~quaJ.•.: ·. ·· .. 

· .to·:-$·75, . pa'.y~le' J:;iy _Gen~ral ··.F9.ods · c!nd :fune~ican ,Motor:- Ir.sur~, · 
. :ance.'.·compa'riy·.:· .. -'.. . . ; ' . . . ',•.:;, : ... . 

J? f .-, .. :: .. ·\ ,, ... · ... -··-··--.······'" -~- .... : .. _ .· ; .. '.._ "·:.--··'·.: ... :· ' ,.. . ' .'. ;.~ ::, '•'· · ... : . -
I> • - • • • •' • • • I; • ~ ._ ' ~ ,.. I • 

i;"P"'\ -.. .... •• ··--:--- .!' .. ,, �#- ' •, 

. ··.· • • • ~. I • .... · ... 
·~-· ,• 

... ,,' .. - °!' •• -~ • • • ) • ,1 ' ' 

I~ -i- I ' 

.. ;. . l' ' . ; ~ ~ 1 • : • I •• I • . ... .' •• _:·; •• ~. •. • 1 - .. ' • ·, • t ' • '• • ' ' • 

. '·!':_ ... :,:·_. � ,I. t, • ; .••' \.. ,:; ~- ~ . 

• • .I~ • .. . ~ • 

. : .', . 1... . .: ' ' ... ''. - ' ." - • ~.. ~ • ' . ' • . • • . � : •• : ... • 

,_.· .::,·· '.,. :·• '.;· ,: ' ,,WCB CASE ·-NO~ 79~7~ 32. ·.: ...... : S~p:tember 4, -1~80.''.. 
• ~ 0 ;r, :•~1.,:•••,' • 11 •• ~• •-•. _.• '"~f • •''~•,"I • , \ , •' o, •;,J• •,/ ... _.,•. .· ' • .._ • ••- � .... _'{_ '\i, 

. MARGARET ;L·.'..- ANDERSON, :CLAIMANT··=.·. . .··· -' .. ': ;, .. ' . ', i ,.• ·:; .. ·· •., 
·. ooi,~.:-G. -.iswink ;- Claimant~ s 'Atty·. :., :, .. ,: \ . ;-, . -: '... . -.. '.. ' . 
. ' Sch~abif, 'W.:i:11 ia'mson ·, Wya t,t, Moore: .' '··: · ·,' / · : ·. ,\,·•·· .: · .. i • 

; •::4 ·s;. R~berts·,. :Employer's· A ttys. . .•· ·.·. ·.'· .; :,,:. . ., ,. . ,. , . 

;.~t~¥};,-!_:.-~:~'./(::>1~·~·:.\j .. 7:·····:,::::;,::•~:';'. .. : ~ ;_.'; ,-: ... ·;·-- .. ::~;·,:/>.;.-,_·: _ '1 :· ~': ,.. •• ·:··· · ·\···::~'.'._~-,'.:;· · • •· 

'.1 ·} •·.~.:-pn,:.Api;,1;l 30 ,:.' 19 80i·,' _claimant' filed wi:th the· •Field Ser...;. ~·- , 
'S.,ice·s. Division of' the Workers I Compe'nsation -Department a .';•:·' ,. 
)'.No't,tcei/9_~··:)fppeiii:11. 'of-:~•- Referee':;; Aprif. 4.; 19 80_. Opir.ioh ;_-a~d; '. • 
Ptde;:.~_';-,;:fp::,he.r: requ'es·t,._f or ,.;i::-eview: o,f. tlie':. ,Refere,e I s·,,orcier·,;. ;,,. .. ··' .. ' 

. claimant ·did'·not iindicate ·.if· she had'·· se·rved ·. the other- par- ;.:·•· ... . . ,,., . ,• .. h. 'h .. . . . . . '; . , ... -- : •, ' ' ·. I ··••'I"' ,ties-to-t e.· earJ:ng; · 1 ·:_:.\ •.•• •,·· :. • ,: ;·· • • :\ • ~.·-,.,, .• 
.,...,.,.~_.. t,, .... ,,I •• ,,.::, • ,I~ •-r :'• : ... ~~:• ,,...._ ... •.':'• ...... , ,. •'• •.- ,. ' •·~ t • • .. - •,. , •,f• ~-;-~ ... -;" ,..., ! ... ,t •• ;: ..... ~, • .ii . , ..... ·•,. ,,.,:..• •••'J :•• ,'-

• '• • ·- f , ••• 

'.-<~;>_ i ._-:;·:::~·L'_: _: .... 
. ,, 
: ~•: : . :~ •... · ... ·~· .. r .: .. ~ ... 

"\ •,• _. : l ,, 

' ". 

,, 
-828..; . ' 
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............... _ ·~ i'•·• ·,• ~ : ' • • , .. ' 
4 • r 'it ·· ~ • __ ... • 

.. 
''' 

; . 
� r": • • !.,". ,.- ... - ! , I 

••• i:. -
' '. ,. . ' • ! ., 

r . . ·, 

• 

• 

■■■- fdiWgnbsed;'/as VKeihbbdk'';sV.diseased’'The;;f,&ardJ,fdnas-^:that
evidenbe''indicates'.that vclaimaht'*  'work';'acti,vity caused a ' . , ■.
temporary,'exacerbation; of'-his pre-exis ting .condition so' as

■ to* require; Ttiedical' services that would'’''ho.t have otherwise ■ . ..
■t»een'.necessary .and -resulted-in temporary 'disability-’. Ap- '■
'plying.-.tHe ',test'-as 'set ::forth'-lDy‘-the  upreme 'Court in -the ' ■■ '

• ‘Cases-'of .Welier-'v:'■■unibh'Carbidev-2b3.'.6r-.27!.b--- ' P2d- -

■ .('1979.)'/.»^ahd--Hutcheson V.' tWeyerhaeusef--Co. ; 2 88 Or " I; -•. ’ ■ '•
^ P2d. ' ; r-b-'(19’79) V--the Board.; finds that i.this’.claim‘is compensable
as; a,temporary,exacerbation^ of^ claimant's pre-existing condi—

, ; tibn;-/. ThereforeV 'the Board'reverses 'the Referee' s, order and /' -
'-‘finds '.that‘'Kihzua'is''respbnsible for the month of time- loss
• and inedicail’c'are'and', -treatment which claimant" sustained .-as ’a" ■ ' ;
’result" of- his/Octqber ,'10/ •,1978 injury while' employed by : t-, ’;•.;
Kihzua'.-Mills'.'-, ■;V'V..'

'■'ORDER'''-'.--i'',v':^.W/

b, /The Referee.' ',, order,/dated ,.Janua'ry''29 # 1980 ;’ is re--'
'vefsed'/in/i'ts/entirety. ; /..V /"\v,,;/ h..‘- 'v' 'b',.

■ ^. ; ' This,’claim-is remanded to Kinzua/Corporation-.and■
■ ployees Benefits Insurance Companies‘for/accept'anceand'’- ' -
^yment ..of’compensationi'to-which . claimant is. entitled. ‘ The. i
denial of General^Foods and-toerican Motor .Insurance- Com­
paniesis. reinsta'ted and .‘affirmed. ^ It'is further ordered
•that' kinzua , Corporation'bnd -EBI- Companies reirrburse General ’

.-.Foods . and ^erican Motors Insurance' Companies;-for any sunis^'.
leiiipended pursuant to' the/RefereeVs 'order. '' ■' ■ ; ' ; .

h'./Claiman.t' s ./attorney is . hereby . granted ‘ as a ‘reascnab I'e
attorney's; fee-for his-services, at-,;Bo'ard review a sum" equal' '
■-t6/-$-75, pay^le' by General • Foods and American Motor Insur'- .
'■ance''/Company..-■' ‘ '/'. ' . ' - .

#

It'

/ ■ / 1' ■ .WCB CA E -NO. 79-7832.
.mRGARET i'.':_ANDER ON, .CLAIMANT ^'-
pon‘;-G. ,’ wihk;- Claimant's Atty. ..-
 chwabe,‘Williamson, Wyatt, Moore

Roberts,- ;Employer's Attys. .;.Order .'h".--' ‘

 eptember 4, 1980,'

i '',/-pn,:,April 30 19 80;-, ’ claimant filed with
vices Division of'the Workers' Compensation
."Notice'"of '-'Appeal." of . a‘ Referee* s April 4 , 19 80. Opinion 'and;
prder.-.;;'r'i-h.'her. request-for ..review., of. the’-. Referee' s •,, order..vl

the 'Fiel'd  erf.
Department.,a

. claimant • did' not.'indicate
ties to • the/hearing.' • ,

if she had se'rved ,-the other par-
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employer, on June 6, 1980 , indicated it had not 
been ser·,ed · with· the request for review. On July 10, 19 80, 
Fred · S. James indicated it had not been served wi th the 
request for review. The employer, on July 14 , 19 80, rr,oved 
the ~oard to dismiss claimant's request for review for 
failing to comply with ORS 656.295. 

The Board , a fter reviewi~g the mate ri al :n this file 
finds claimant ~ailed to comply with ORS 6 56.295 and d i d ~ot 
se~ve copies_o f her request f or review on all t he ·pa rt ies to 
this proceeding before the Referee . Therefore, the Board 
grants the employer's 100tion and dismisses c la imant's re­
quest for rev iew. 

IT I S SO ORDERED. 

WCB CASE NO. 78-9948 

FRANKLIN L. ASHCRAFT, CLAIMANT 
Kenneth H. Colley, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

September 4, 1980 

This case is before the Board on claimant's request 
that the Board review the Referee's order which granted 
claimant an award of compensation equal to 160° for SOI 
m,scheduled disability for his January 1978 back injury and 
granted c laimant's attorney a fee out of the increased 
compensat ion. Claimant contends that he is permanently and 
totally disabled. 

The Board finds that the facts set forth by the Referee 
in his o r de r are correct. 

'!'he Board, after de novo review ; would modify the order 
of the Referee. The Board concurs with the Referee's finding 
that claimant is not permanently and totally disab led. 

We find it was the medical opinions of Drs. Halferty, 
Krakauer and Steele that claimant was now precluded . from his 
re·grular employment and because of this injury was limited to 
sedentary or light employment. The physical restrictions 
placed on c laimant by these physicians further precludes him 
from his other past work experiences. · · 

Claimant has only an eighth grade education and is 52 
years of age. Although he lacks motivation t o return to 
work his loss of wage earning capacity is gr eater, in our 
opinion, than that awarded by the Referee. We find 1 claimant 
is entitled to an award of 256° for 80% unscheduled disability. 

-029.:.. 

The employer, on June 6, 1980, indicated it had not
been served with the request for review. On July 10, 1980,
Fred  . James indicated it had not been served with the
request for review. The employer, on July 14, 1980, moved
the Board to dismiss claimant's request for review for
failing to comply with OR 656.295.

The Board, after reviewing the material in this file,
finds claimant failed to comply with OR 656.295 and did not
serve copies of her request for review on all the parties to
this proceeding before the Referee. Therefore, the Board
grants the employer's jnotion and dismisses claimant's re­
quest for review.

IT IS SO ORDERED.

September 4, 1 80WCB CASE NO. 78-  48
FRANKLIN L. ASHCRAFT, CLAIMANT
Kenn6th H. Colley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

This case is before the Board on claimant's request
that the Board review the Referee's order which granted
claimant an award of compensation equal to 160*^ for 50%
xaischeduled disability for his January 1 78 back injury and
grainted claimant's attorney a fee out of the increased
compensation. Claimant contends that he is permanently and
totally disabled.

The Board finds that the facts set forth by the Referee
in his order are correct.

The Board, after de novo review, would modify the order
of the Referee. The Board concurs with the Referee's finding
that claimant is not permanently and totally disabled.

We find it was the medical opinions of Drs, Halferty,
Krakauer and Steele that claimant was now precluded from his
regular employment and because of this injury was limited to
sedentary or light employment. The physical restrictions
placed on claimant by these physicians further precludes him
from his other past work experiences.

Claimant has only an eighth grade education and is 52
years of age. Although he lacks motivation to return to
work his loss of wage earning capacity is greater, in our
opinion, than that awarded by the Referee, We find claimant
is entitled to an award of 256® for 80% unscheduled disability

-829-
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The Refe ree 's order, dated March 10, 1980, is modified . 

Claiman t is hereby granted an award of compensation 
equal to· 256 ° for 80% unscheduled disability for his January 
3, 1978 b ack i n j ury. This award is in lieu of any previous 
award of unscheduled disability granted for this injury. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of • the increased compensa­
tion granted by this order, payable out of said compensation 
as paid, not t o exceed $3,000. 

CLAIM NO . C 464440 

KARL BARRETT, CLAIMANT 
SAIF, Legal Services, Defense Atty . 
Own Motion Order · 

September 4, 1980 

In July 19 80 , c laimant requested the Boar d exerci se i ts 
uwn motion jurisdiction and reopen this claim. Claimant had 
bee n injured on Sep tember 15, 1973 and this · claim was closed. 
His aggravation righ ts have expired. 

The SAIF Corporation (SAIF), in August 1980, forwarded 
to the Board thr e e r eports from Dr. Mueller. He indic;ated 
claimant had undergone surgery on his left foot on ,JtL1 e -; 10, 
1980 and relate d t he need for this surgery to claimant ' s 
Septembe r 15, 197 3 in jury . SAIF indicated it did not oppos e 
an 0~ Motion Order reopening this claim for the June 10, 
19 00 surgery. 

The Board, after reviewing the material submitted .t o 
it, finds the evi de nce warrants reopening of this c laim. 

he Board orders this claim reopene d effective the da te 
~la imant was hospitali zed for the JW1e 10, 1980 surge~y f or 
payment of compensation and other _be nefits provided for _by 
law until clos e d pur suant to ORS 65~.278. 

Claimant' s attorney is entitled to a fee equal t o 25 % 
of th~ increased compensation granted by this order, payable 
vut o f said compensation as paid, not to exceed $250 . 

IT IS SO ORDERED. 

-830-

ORDER

The Referee's order, dated March 10, 1980, is modified.

Claimant is hereby granted an awcird of compensation
equal to'256® for 80% unscheduled disability for his January
3, 1978 back injury. This award is in lieu of any previous
award of unscheduled disability granted for this injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensa
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000.

 eptember 4, 1980CLAIM NO. C 464440

KARL BARRETT, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

In July 1980, claimant requested the Board exercise its 
own motion jurisdiction and reopen this claim. Claimant had
been injured on  eptember 15, 1973 and this claim was closed. 
His aggravation rights have expired.

The  AIF Corporation ( AIF), in August 1980, forwarded
to the Board three reports from Dr. Mueller. He indicated
claimant had undergone surgery on his left foot on June;10,
1980 and related the need for this surgery to claimant's
 eptember 15, 1973 injury,  AIF indicated it did not oppose
an Own Motion Order reopening this claim for the June 10,
i980 surgery.

The Board, after reviewing the material submitted to
it.- finds the evidence warrants reopening of this claim.
The Board orders this claim reopened effective the date
claimant was hospitalized for the June 10, 1980 surgery for
payment of compensation and other benefits provided for by 
law until closed pursuant to OR 656.278.

Claimant's attorney is entitled to a fee equal to 25%
-jf the increased compensation granted by this order, payable
out of said compensation as paid, not to exceed $250.

IT I  O ORDERED.
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     NO. BC 374097 

ROBERTA F. CALVIN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

September 4, 1980 

On Jurie 1, 1972, claimant sustained a compensable 
inj ury to her back. This claim was initially closed by a 
Determination Order, dated November 4, 1974, whi ch granted 
claimant an award · of temporary total disability compensation 
and an award of compensation equal to 32° for 10% unscheduled 
disability for the low back. Claimant's aggravation rights 
·J:i.ave expired. 

On January 28, 1980, claimant was hospitali zed wit~ 
complaints of low back pain and right lower extremity pain. 
Dr. Smith diagnosed a possible recurrent lumbar disc ox. d 
suggested a myelogram be done. The myelograrn was perfo rmec 
and did not reveal any definite evidence of a protruded 
i n tervertebral disc. Dr. Smith felt that it wa5 r easo~able 
c l aimant may have a recurrent lumbar disc in spite of the 
negative myelogram. He referred claimant to Dr. Berke ley. 

In February 1980, Dr ; Berkeley sugge s ted claima r.t 
undergo a lumbosacral exploration. On April 18 , 1980 , 
claimant underwent an exploration of the L5-Sl and L4-5 a1sc 
space on the right side. Dr. Smith performed a laminectomy 
at the L4-5 and LS-Sl level on the right with removal of 
lateral bone spur at the LS-Sl level and decompression of 
the L4- 5 and LS-Sl nerve roots on the right. 

Dr. Smith, on July 24, 1980, r eported that c lai~ant was 
re leased from further surgical follow-up care. He did not 
feel that claimant could return to her previous type of. work 
as a nurse's aide. He felt claimant would have to undergo 
vocat ional counseling and job placement into a lighter type 
of work or be retrained . . He rated claimant 1 s physical impair-

' ment after the additional surgery as mildly moderate to 
moderate .. 

On June 18, 1980, the Board reopened this claim under 
its own motion jurisdiction. The claim was reopened effecti.ve 
the .date claimant had been hospitalized prior to her April 
18, 1980 surgery. 

~ On July 30, 1980, the SAIF Corporation requested a 
determination of claimant's current disability. The Evalua- · 
tion Division of the Workers' Compensation Department, on 
August 21, 198P, recommended that this claim be closed with 
an award of additional temporary total disabili ty from 
January 28, 1980 through July 23, 1980 and claimant be 

_granted an additional award of compensation equa l to 32° for · 
10 % · unscheduled disability for her. l ow back injury. 

-831-

ROBERTA F. CALVIN, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On June 1, 1972, claimant sustained a compensable
injury to her back. This claim was initially closed by a
Determination Order, dated November 4, 1974, which granted
claimant an award of temporary total disability compensation
and an award of compensation equal to 32® for 10% unscheduled
disability for the low back. Claimant's aggravation rights
have expired.

On January 28, 1980, claimant was hospitalized with
complaints of low back pain and right lower extremity pain.
Dr.  mith diagnosed a possible recurrent lumbar disc and
suggested a myelogram be done. The myelogram was performed
and did not reveal any definite evidence of a protruded
intervertebral disc. Dr.  mith felt that it was reasonable
claimant may have a recurrent lumbar disc in spite of the
negative myelogram. He referred claimant to Dr. Berkeley.

In February 1980, Dr^ Berkeley suggested claimant
undergo a lumbosacral exploration. On April 16, 1980,
claimant underwent an exploration of the L5- 1 and L4-5 disc
space on the right side. Dr.  mith performed a laminectomy
at the L4-5 and L5- 1 level on the right with removal of
lateral bone spur at the L5- 1 level and decompression of
the L4-5 and L5- 1 nerve roots on the right.

Dr.  mith, on July 24, 1980, reported that claimant was
released from further surgical follow-up care. He did not
feel that claimant could return to her previous type of work
as a nurse's aide. He felt claimant would have to undergo
vocational counseling and job placement into a lighter type
of work or be retrained. He rated claimant's physical impair-

« ment after the additional surgery as mildly moderate to
moderate.

On June 18, 1980, the Board reopened this claim under
its own motion jurisdiction. The claim was reopened effective
the date claimant had been hospitalized prior to her April
18, 1980 surgery.

On July 30, 1980, the  AIF Corporation requested a
determination of claimant's current disability. The Evalua­
tion Division of the Workers' Compensation Department, on
August 21, 198P, recommended that this claim be closed with
an award of additional temporary total disability from
January 28, 1980 through July 23, 1980 and claimant be
granted an additional award of compensation equal to 32° for
10% unscheduled disability for her low back injury.

CLAIM NO. BC 374097  eptember 4, 1980

831-
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• , ,( .:\> ,• y.'i, •. ·:;,·-•;-· ·-:; :,.,,,, ,: . )::·\;f:(_·\,:.. "••: •· r'.'', 

' . : : : {::'.\. ';;( \) ~.'.{' Lt ; :- :{,:\/: '/ d'; · .. • •··. . \ · .... 
. ,. '.:. Thif .. .'Boa'rd ;~.}after· reVi.e,;wti;g / th.e•;i~a't'er-lat;'{rf this' file·, . 
concurs· with.-'.-t,n~.·-:Evaluation ·Division's. r'e:commendation of , . 
. addi:tioh-a l'.· .temporary·· tota·i .dfsabi i~ ty ~ompensation. However' 
,the .. Boaxd 1\dqes:i not :agr~e. the·,. Eval_uation ··ni vision !s:,iecornmenda-: 

· -tion_: of 1 addi tio'na.F unscheduled disabi,li'ty. Claimant· is now · . 
:· barr~d- 1fronf retur'n:L°ng,:to. her previous' employment .Erne. Ca.nriot' ·,. 
·.:do. heavier. forms\Q'f. ·work~-:- .. Dr;· Smi tti · has··rat:ed c1aimaii t I s i 

irµpa\rJnep:t;.·: as .-m_ildly, ·rr16<1er·ate .-:to · .. moder at!?;.'.·· Based on·. i1i. the'. .. 
:evidence'' _in'.•this, file·./ ,the Board·. finds that .claimant has-· : - · . 
'.lost·;·mor·e··6f her :~age·.-·ei:irnin\i ca·paci t:/)fue ·. to·:this·· rr.ore· , . 
.'recent•. ~urgery. . .The ref ore I th'e. Board w'ould _g'rant. claimant . 

. [ari award ·of compensation equal· to '96:? ,·fc.n:·<:30 % ·,unscheduled:·, 
'disab:i.iiti ·for··her· low. t/ack, injury.· - This ·,award is -in li'eu·._. 
of ariy prev'iou.'s. awards .. , for. unscheduled' dis'ab'ili ty for this-. -
·injury. • - · · · · .: - · · · .. · · · · · · 

. ' ,. 

~,,' ~ 

~ ! I I ' , • : I : 
••, I 

ORDER:.· 1,.' 

. ':Cla·i~ant' is hereby·' ;rarited c'omp~ns~ti·o~ for tempor'ary 
,"total di_sability _from· January_ 28, 1980 through July 23, 
'1980~. l~s's·. time _worked,. and ,compensation· _equal to 96 ° for 
:30% ·. unschkduled·. 'low bac~- disability. .' The award. for permanent 
_disabi'li ty ·is in · lieu of any previous awards. grante·q, for 
.claimant's June'.-1, 1972 industrial injury·.·.'. .. .. 
T" , •• • •~ ••• , • I » •,: • 'v ' t - • 

; ~ .. ' 
' . ·' ;._.:1 ..• 

,. -

. . 

MARVIN c_· .cmjLEY-,- c'LAIMANT .. : . 
Gerai'd. C·.'._ Knapp, c·1:aimant' s ·Atty q •• 

Rankin, ,·McMurry, Osburn, Gallagher. 
'.& VavRosky, Employer's Attys. 

:·Reqi1est ,for·.-Review· by ·Employer 
Cross-~ppeal by Clairn~nt· , 

'-~---·-~-. ---~•-··••'-- -·•---· ---·~ ·~- - ,,._ 

-.,1 · ,. 
. ' 

. , .. This.,case is·.befor·e the Board on the employer's ·and 
ciiiimarit • s : .. :request· that the Board review ·the Referee's· order. 

· which affirmed the Determination Order of October 8 ~, 1979, 
·denying the , employer's ·request :the. award· of, compensation be· -

.. :lowered ·_and. awarded .claimant Is ~ttorney a. fee. . The. employer _I 
·contends:·. tlie· Refereei s. ·order should be. reversed .and the 
'Oete:rinina'tion :Order award .should· b_e ·significantly ~reduced;. . 
:Cl~:i~t pon,tend~,: the. award sho1;1~d be;·:~ncrease~~ T~e B~~rd·;- : 
finds-. the Referee· correctly reel. ted · the facts · in his order-• 
.. -~. ' •. : : ~, .. _.· .J ; ...... -~ •• • • ·•.• • . • • _ _. .- • < ~ ••• • ·: 

:·:; ., 'i11e ;aoard,·. after, de :novci' review; modifies. the Referee's' 
~or.de'r. ·.Based .ofr:-the facts in. this .case,· the· Board fi:nds' the·. 
·ne·termil'lation Order award of permanent partial disability •is 
·excessive. . ' . 
• ··":'.·"':-"""""" .. _, ..... - ·~. -:",- ,,-.1...:._ ••• : -~ ,. -. • • .. · •.. ~ ... ; .... ;, 

I. 

·"!'• 

-· . 
• • • ,. ., •. ~ • l 

·-832-
"·• .... ~· ..... , ... 

' ' 

• iJ . 

.• ' A':.‘ : I-

''I
The^Board/;;'after'reviewing.:’the''ima‘ter;£al''^^ file,

concurs with- tfie'-Eyaliiation; Division',s recommendation of .
.additioh'ai'-.temporary-.total .disability compensation. However,
the Boardi-does/not ;agree .the - Evaluation Division-'s .recommenda-.
■tiori; of i additibnaiy unscheduled disability. Claimant' is now ■ ■
barred 'from;'returning-‘to her previous’ employment .and cannot/-'
■do heavier, formsspf. work'.' . ..Dr. ■ Smith ;has- rated claimant’s ' ,
impairment ;as . mildly, moderate--:to‘.,moderate;. / Based: on. all: the/
•e'i/idence/in- this . file,/.the Board-, finds that ..claimant has - - ‘
:los-l:’* mbre*'6f' her ■wage -ea'rnihg capacitydue'to .this*'more
xecent-surgery.,' Therefore, the- Board 'would,-grant' claimant .
•ah- award'*of/ compehsatipn - equal- .to ’ 6.f/ fbr/30 % 'unscheduled
’disability'' for-her. low .back, injury.' This-.award is -in lieu
of any previous awardsy for unscheduled'disability for this ,.
ihjury, *' ' V ■ ■'.. ■ . .

^ order/'/■'■'I,,' ■’ - / ■. ^ ■/

,' . : claimant' is hereby" granted compensation for temporary
.total disability from'January 28, 1 80 through July 23,.
1 80/ less.time .worked, andccompensatiori .equal to  6® for .
■30% ■■ unscheduled ’low back-disability. . The award - for permanent
disability is in lieu of any previous awards granted,for
,c-iaimant’s June-’l, 1 72 industrial injury. ■/

- '/, •; ,WCB case'NO. / -7 -8 37-E y; September ' 4/. 1 80
CONLEY; CLAIMANT' ■:

..Gerald C'. . Knapp, Claimant* s "Atty, ' . ■ . ' '
Rankin, McMurry, Osburn, Gallagher, ' . "

& VavRosky, Employer's Attys..'•Request jfor- Reviev; by Employer
Caross-appeal by Claimant > -

.This,case is before the Board on the employer*s andeiaimant*s: request that the Board review the Referee*s order,
which affirmed the Determination. Order of October 8,1 7 ,
denying the employer* s request the award/of, compensation be

;lowered and awarded .claimant* s attorney a-fee. The employercontends the Refereeds order should be reversed and the
Determination Order award should be significantly .reduced;
;Claiir^t contends.} the award should be increased. The Boardfinds the\Referee correctly recited the facts in his order.

• . , V. The Board,, after de novo review, modifies the Referee’s
'Carder. Based .on, the facts in this case, the Board finds the
Determination Order award of permanent partial disability-is
'excessive. - •

-832-
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·.·.f_;_:•:.;;t,_1i~_:_.~,·~-~:_;l··,:-.:. ~--:·_-: __ _ ' ... : ~.: ·t :. :\; ·. · .. _:; ·\ .. : • .•.. .. .-·=.. . .;•:·:,. : : -~·.t .... • . , . 
•''• ' , ,.- • .: \. :,.: .. --,::-,; •'<:••:.::: :·.,:J'• ::•_,.:;. I•.: :,::•:::, :••• •,_•\ • ,,: . • • • • 

.·;:_·,.. •·c1aiman~ is ·sa.ycars_·q('ag~ with-an ·eigh.th;grade "educa-
.1. :·', ,. tion •. P~t- work experi~nce has. been: farming, dairies,. logging, 

·· · ... tree: topping: ·and he: owned· .hi's own '-landscaping• business~· 
; :- ... c3:aimant Is. irnpa~rmerit from this industrial injury ·wa~ fp. t~d 

· i ·: ·' as :10%. -".-Claimant· has had no hospitalization, no surgeries 
. :·.:··.'and ·takes:'no .med,ication.,-:_'·:: -.~. " " . . '.. . .. '·:•:., l ·, I 

••,~:~ •• • • :~ 0 •· '• • 0 0 0 ...... ••'•' ,• •1 T t .. ·,~ I, ·, .·• 0 , ' •• :,.. • • ~ • ' 

, •:,: ..... 'Claimant; ;tias. :not ·souglit ~employment~ .. Claima_nt 4!=Cl~ned · 
· ·· ·· to ·attend the Callahan. Center·. ··.-c1airnant· also' declined to· 
·,,-_fJ; ;': fol;t,ow-ui>. c:m·, s1pvera1-. job -l~ads ·-d~veloped by his vocafi:oilal 
/.t'"f_'.f i,:ounselor;·. It. is''.app_a:t'.ent _opce.• tJ:i~ )iearirig was sch~9ul~µ; 

... :.-'f)~i~_:._:;c:~.,..,{·:1 -::: .. =·••; i·: ·.~~.•~: ,: ·. ·. ··. · · ·-· _ .: :. .. :· • · . ·. ;•;~ · .::·~_·.'.~~~:~ ?'· ~- :·· · ···- · -~. · · · ·~:> ti : ; . 
,, ... ,;-:· _plai.'i?~t,·d~clined t<;>"· even. consider, any: job leads unt:i,l 1~fter 

· ··I>) the_i}:l~aring;' \"ORS '-656."325 (3) encourages an -inj,ured worker! to 
·:.J,.,i.:"niake·:,a:. reasonable .effort to reduce -his, disability. l The·'.'·· . 
• • • .J~•,r-.. . . . . . • • • •-)J t 'i • " ' 

··: h,,; Board•. finds that this claimant has not done so. He. has' shown .. ·f 00;.-mc:itivat:i.on- to .'return to work "after suffering a mild 'l .· .. 
··)';:~1- in:jury-~: ;"_-.The.reforei -based on. the. facts _of this case,·: the 

<;\: ~9ar,d_ :e~u~es., the a~ard. of c.ornpensat~on ~rap.ted-by- ~he .' . 
:-.:· Determination '.9rder· from 176° for· 55% .unscheduled·d1.sab1l1ty 

'·"!·_ .. 'to' 80 °·''-for, 25% :unscheduled disability.. · , , . · · ·. 
:,! 1··. ·• • • •. . • -

• 1· : < • otioER1 
• .. : : : • -~ • • 

I r • • .. , i' ~ .. ~ 

:_,:;_ ·· ··The Referee's· order, ·dated Marcti· 24, 1980, is· modified. 
1,:r:J..~ I.'°<•.;·_-·'·_· ·•··... ··. . ... · _: •. _··, c.···_ a• 

:. ·::-: "I .i .:'l'he", Referee's' affirmance" of th~ 'Determination O;dei' of 
··//\9;ctober.·.e, 1979 and."the a~arding of.-~n.·:attorney-'s ~ee ot 

. ':h:·,·,. $550: i11 reversed. · .' Claimai;it is ·hereby, .. granted an a~a~d 9f 
· ;:. ;.;, · ex>inpensation equc1.l to· 80 ° for 25% unscheduled -disability for 
· · .. .'.1' . . this 'injury.;· This is in ··1ieu of all·· ·pr~viotis · awards of' · . . ' . •. . . . .. . ~ .. . . . -

,:,~.: . . unsch~duled d1.sab1.l1.ty for th1.s 1.nJury. : . : . , • . '~ ~ - . 
. : r, •. • .1 1 ' • .;. .... - •. , ••• •· •• 

. .. , .... 

' -·j ••• •• ·"' " . " . 

. ~-l:t-•, ~ . 
I • 

! · .. •,r1, •. 

.. CLAIM NO. 
• ~ ':' ·\ •··• ~ • I ' • -< ' • • • 

·: ·.: · . . 'ALAN W. · DAVIS, . CLAIMANT · 
' · .. A.C •. Roll, Claimant's ·Atty~ . 

DC 2 9 ~ 7 64 ·. · .. s·epte~er 4 i, 19 8 0 · . . - ~. 
1' '• I 

. • .• 1,. 

.,. .. ". ' j . .. / 

:• ,: -'-· SAIF; Legal Services. Defense. Atty.: 
' ' . ,;. 0wn··Motion Determination · · .. ,. .. ·-, 

\ . 

-~~~::>::~-•-·-·:;a_:--:'.-..:._;.. • ;···•:-'"•·:- .... ,----,_-·•,· '; •./ --~_: .. ::.•_:--•·•::•· ·• •. '"• - ; , •· _. ..... , . 
:·1,: :··:_,,,· -~his ~1a·irn was reopen~d ptirsuan_t to a February 15,··.1980 
.. :·~;--:awn Motio~ OJ;der .. On December 27,1978,·_.cl_aimant haq· under­
:: :·/.i· gone.' a laminectomy and fusi~n. for low ·_back injury. ··: 

• •. 0 • T "\ • 

,~ -~ ~ 0, :• 0 .. _ • • • I O O f < ~ ~ I ; • • _•. • .. • 0 0 .. 

'·:~ .- ··: ,· 'Ih March 1980, Dr.· Keist repor.ted claimant had a k~own 
. t :.-· ~a;-achnoiditis.. . He felt claimant could. not work ·at a •,regular .. , 
!,::r_; job 1for. w11ich. he was 11 •• • .. : fitted from background ··o·r .training. 
>-~1'.· ~on a· .regular'•• basis ·n:ow or in •'the foreseeable· future•~·t /·He:.feit · 
'./•::1~·'. claimant, was" "perman~ritly·>and_ 'tota.lly disabied and· ,cqµldllnot". . . 
, -:·:;-,. ·,think ·.of.:any job ·he would hire claimant for; 11 J, ·• ~ 'lnowA5d,in 
:·}: .. the· foreseeable future''. .. · ..... - : ... , . : .. " ·_1; ..... 1!'_ 1 iHlm•!..'L :, '.; .. >•;

1
·~-~;;·~-·:: ... ~--~1*~-~•~u•, ~---~• . ~• -'T ·_ •• , -833- : '; 'I • '. t, .'-_·~:.~ :'-~. , 1 '. 

' "!" .-. '~- .• •• 

: I "j• ! • • ! " 
, ·1., . I • 

, ..... 
" .. ·, 

.- . 

"^1
vjv:’ !,

' Claimant is 58 years of, age with an eighth ,grade educa­
tion.' Past work experience has been'farming, dairieslogging,

.. tree ' topping- and he ■ owned .his owh‘'landscaping-business J
Claimant's impairment from this industrial injury was rated
_as 10%. .Claimant has had no hospitalization, no surgeries

. and takes;no .medication. [

Claimant has not sought ...employment. . Claimant declined
to attend, the Callahan. Center’. .' Claimanf also'declined to

; follow-up bn ■. several job leads developed by his vocational
'.counselor;' If is^apparent once-'the ;hearirig was scheduled;

■ .. ■< •- ,, ^claimant,declined to even consider, any, job leads until afterthe‘hearing. ORS' 656.325 (3) encourages an injured worker]to
ni^ie'a. reasonable effort to reduce his. disability. ^ The’f
Bqard';finds that this claimant has not done so. He has shownho. motivation to return to work after suffering a mild ’ •
injury. -Therefore; based on, the facts of this case, the
Board reduces the award of compensation granted-by the
Determination Order from 176® for 55% unscheduled disability
to•80for•25% unscheduled disability.. .
ORDER

, • ’ The Referee's order, dated March 24, 1 80, is modified
" ‘ ; ,'The* Referee* s affirmance of the Determination Order of•y-October'8, 1 7 and the awarding of an.:attorney 's fee of •

■ f'V' $550.’is reversed. Claimant is hereby, granted an award of
:. >.v* compensation equal to‘80® for 25% unscheduled disability for

this injury.. This is in lieu of all-previous awards of
.unscheduled disability for this injury.

•’CLAIM NO.‘ DC 2 3764 '
ALAN W. ■ DAVIS, , CLAIMANT ‘ ’

, A.C. Roll, Claimant's Atty,
SAIF,' Legal Services, Defense Atty.-

, Own'Motion Determination

September 4, 1 80

,V'‘- ' This claim was reopened pursuant’to a February 15,-.1 80
• ■•.Own' Motion Order. On December 27, 1 78, claimant had under-

gone .'a laminectomy and fusion for low back injury. • '
'-':r In March 1 80, Dr. Keist reported claimant had a known
• arachnoiditis.. He felt claimant could.not work at a'-regular

job ‘for, which he was . , . fitted from background or training
’.on a .regular" basis now or in the foreseeable future"’f’ /He!-feit

claimant, was permanently-:and 'totally disabled and'couldjlnot
think-of. any job he would hire claimant for: " 'j ,. . "'now.'orlin

- the foreseeable future". ...... '.I- ij'
7“...■ '■ -833- —'> ■

' 1.^ 1.' :
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Orthopaedic Cor.sultants, on . July 10, 1980, fo..ind 
clo.irnant 1 s condition to be medically stationary and the 
claim cou ld be closed. They rated the impairirent of .claim­
ant' s lumbar spine as severe. 

The SAIF Corporation, on July 29, 1980, requested a 
determination of claimant's disability. The Evaluation 
Di v is ion of t he Workers' Compensation Departmer.c, on August 
22 , 1 9 80 , recommended claimant be granted an award of addi­
tio na l temporary total disability compensation from December 
2 5, 19.78 through August · 20, 1980 and award claimant ccmpen­
sation f .or permanent total disability. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from December 25, 1978 through August 20, 
1980 and compensation for permanent total disability for his 
Jul y 9 , 1969 industrial injury. The award for permanent 
disab~l i t y is in lieu of any previous awards claimant has 
been granted. 

CLAIM NO. C 335142 

GEO RGE ROBERT DOW II, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Mot ion Order 

September 4, 1980 

On October 22, 1971, claimant suffered a compensable 
right knee injury. This claim was closed and claimant's 
aggravation r ights have expired: 

'l'he SAI F Cor poration (SAIF) , in August 19 80, forwarded 
to the Board various medical reports concerning this claim. 
Dr. Weinman , on July 18, 1980, performed additional surgery 
on cla i mant 's right knee. The SAIF's medical consultant 
r ·elated the need for this surgery to claimant I s original 
i.njury. · SAIF indicated it did not oppose an own Motion. 
Order reope n ing this claim for the July 18, 1980 surgery . . 

The Board, after reviewing the material submitted to 
i t, fin ds the e~idence warrants reopening of this claim. 
The Boa r d o r ders'tha.s claim reopened the date claimant was 
hospitalized for the July 18, 1980 surgery for payment of 
.-:!ompens a tion and other benefits until closed pursuant to ORS 
656.2 78. 

IT IS SO ORDERED. 

-834-
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--

The Orthopaedic Consultants, on July 10, 1 80, found
claimant’s condition to be medically stationary and the
claim could be closed. They rated the impairment of claim­
ant’s lumbar spine as severe.

The SAIF Corporation, on July 2 , 1 80, requested a
determination of claimant's disability. The Evaluation
Division of the Workers' Compensation Department:, on August
22, 1 80, recommended claimant be granted an award of addi­
tional temporary total disability compensation from December
25, 1 78 through August 20, 1 80 and award claimant compen­
sation for permanent total disability.

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted compensation for temporary
total disability from December 25, 1 78 through August 20,
1 80 and compensation for permanent total disability for his
July  , 1 6 industrial injury. The award for permanent
disability is in lieu of any previous awards claimant has
been granted.

CLAIM NO. C 335142
GEORGE ROBERT DOW II, CLAIMANT
SAIF, Legal Services, Defense Atty
Cwn Motion Order

September 4, 1 80

On October 22, 1 71, claimant suffered a compensable
right knee injury. This claim was closed and claimant's
aggravation rights have expired,*

The SAIF Corporation (SAIF), in August 1 80, forwarded
to the Board various medical reports concerning this claim.
Dr. Weinman, on July 18, 1 80, performed additional surgery
on claimant's right knee. The SAIF's medical consultant
related the need for this surgery to claimant's original
injury. SAIF indicated it did not oppose an Own Motion
Order reopening this claim for the July 18, 1 80 surgery.

The Board, after reviewing the material submitted to
it, finds the evidence warrants reopening of this claim.
The Board orders' this claim reopened the date claimant was
hospitalized for the July 18, 1 80 surgery for payment of
::ompensation and other benefits until closed pursuant to ORS
656.278.

IT I  O ORDERED.
-834-



   
   

     
   

   

          
         

        
           

          
        

         
          
           

     
         

        
         
          

        
         

        
           

         
         

         
            
    
          
        
        

        
       

         
        

         
       

       
 

      

         
        
          

          
        

       

CASE NO. 78-6096 . 

STEPHEN HENSLEE, CLAIMANT 
Charles Paulson, Claimant's Atty. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Employer 

September 4, 1980 

This case is before the Board on the employer's request 
it review the Referee's order which denied the employer's 
motion to dismiss claimant's request for hearing, granted 
claimant an award of compensation equal to 30° for 20% loss 
of function of his left leg and granted claimant's attorney 
a fee out of the increased compensation. The employer 
contends claimant's request for hearing was untimely and if 
it wasn't the award of compensation granted by the Referee 
is excessive. The Board finds the facts as recited by the 
Referee in his order are correct. 

The Board, after de novo review, modifies the Referee's 
order. 

The Board affirms the Referee's finding that claimant 
timely requested a hearing in this case. The Determination 
Order was issued on August 8, 1977. Claimant's request fo r 
hearing was signed on August 7, 1978 and mailed on August 8, 
1978. The requirement for filing requests for hearing are 
statutory. ORS 656. 268 (.5) and 656. 319 (2) require that a 
:request for hearing be filed within one (1) year after the 
determi nation is filed. However, the first day is not 
counted in determining the year time period. ORS 174.120. 
Therefore, one year time period does not commence until 
August 9, 1977 and the filing of a request for hearing on 
August 8, 19 78 was timely. 

As to the issue of extent of disability, the Board 
nDdifies t he Referee's award of compensation. Claimant has 
suffere d repeated injures of his left knee and undergone 

surgeries for them. After this injury, claimant underwent 
an arthroscopy, lateral neniscectomy, removal of several 
loose bodies and a shaving and drilling of the lateral 
femoral condyle by Dr. Baldwin. Dr. Baldwin, in February 
1977, stated he felt this injury resulted in very .little 
dis~ility superimposed on claimant's previous injuries. He 
felt claimant should avoid employment requiring running· or 
prolonged stooping. 

The Board, based on the evidence in this case, modifies 
the Referee's award of disability. The evidence indicates 
that claimant has very little disability in his left leg due 
to this injury. The Board finds the Referee's award of 
compensation is not supported by the evidence. Therefore, 
the Board 1rodifies the Referee's order. Claimant is hereby 

-835-

STEPHEN HENSLEE, CLAIMANT
Charles Paulson, Claimant's Atty,
Lang, Klein, Wolf, Smith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

This case is before the Board on the employer's request
it review the Referee's order which denied the employer's
motion to dismiss claimant's request for hearing, granted
claimant an award of compensation equal to 30° for 20% loss
of function of his left leg and granted claimant's attorney
a fee out of the increased compensation. The employer
contends claimant's request for hearing was untimely and if
it wasn't the award of compensation granted by the Referee
is excessive. The Board finds the facts as recited by the
Referee in his order are correct.

The Board, after de novo review, modifies the Referee's
order,

Tlie Board affirms the Referee's finding that claimant
timely requested a hearing in this case. The Determination
Order was issued on August 8, 1 77. Claimant's request for
hearing was signed on August 7, 1 78 and mailed on August 8,
1 78. The requirement for filing requests for hearing are
statutory. ORS 656,268(5) and 656,31 (2) require that a
request for hearing be filed within one (1) year after the
determination is filed. However, the first day is not
counted in determining the year time period. ORS 174.120.
Therefore, one year time period does not commence until
August  , 1 77 and the filing of a request for hearing on
August 8, 1 78 was timely.

As to the issue of extent of disability, the Board
modifies the Referee's award of compensation. Claimant has
suffered repeated injures of his left knee and undergone

surgeries for them. After this injury, claimant underwent
an arthroscopy, lateral meniscectomy, removal of several
loose bodies and a shaving and drilling of the lateral
femoral condyle by Dr. Baldwin. Dr. Baldwin, in February
1 77, stated he felt this injury resulted in very little
disfibility superimposed on claimant's previous injuries. He
felt claimant should avoid employment requiring running or
prolonged stooping.

WCB CA E NO. 78-6096  eptember 4, 1980

The Board, based on the evidence in this case, modifies
the Referee's award of disability. The evidence indicates
that claimant has very little disability in his left leg due
to this injury. The Board finds the Referee's award of
compensation is not supported by the evidence. Therefore,
the Board modifies the Referee's order. Claimant is hereby

-835-
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granted an award of compensatiori. _equal. to· 15 ° for 10 % loss 
of function of the left leg. This is in lieu of any p;-eytous 
awards of scheduled disability for this injury·. l 

ORDER 

The Referee's. order, dated March 10, 1980, is modifie~. 
I • 

Claimant is hereby granted an award of compens·a tion ! 
equal· to 15 ° for 10 % loss of function of the left leg. ,'.This 
is in lieu of any previous awards of scheduled disability 11 i 

gra·nted for this ~njury. · · 1 • 

The remainder ·of the.Referee's order is affirmed. i 

CLAIM NO. C 214818 
. ; : . . 

, RUBY IRVINE , · CLAIMANT 
SAIF, Legal Services, Defense Atty·. 
Amended.Own Motion. Determination 

~. . ' .. ~ ,.. 

September 4, 1980 

. . On July 10, 1980,· the Board entered a·n Gwn Motion· 

I ~. l 

:Determination awarding_ claimant additional temporary total 
disability compensation from March 4, 19 80 to Mai'· 6, 19 80. 
Dr •. Gerald Lisac, on August 15, 1980, advised the Board that 
claimant was· disabled from work due to her M'arch· surgery · 
until August 7~ 1980 when he re~eased her for work. 

Based on this additional evidence, the Board amends its 
prior order in this claim and grants claimant an award of_ 
temporary total disability from March 4, 19 80. thr,.:::r;,_1gh 1'.ugust. 
7, 1980. 

ORDER 

The Board's Own Motion Det~rmination, dated July LQ, 
19 ~O, is amended. Claimant is awar.ded additional temporary . 
t6ta·1 disability compensation from March 4, 19 80 through 
August 7, 19 8 0 instead. ·of· through May 6, · 19 80. The re-! 1.! 

·mainder of· the Board order shall be undisturbed. 

-836-

granted an award of compensation,equal to 15® for 10% loss 
of function of the left leg. This is in lieu of any preyious
awards of scheduled disability for this injury'. ' ['

ORDER
The Referee*s- order, dated March 10, 1980, is modified.

i .
Claimant is hereby granted an award of compensation!

equal to 15® for 10% loss of function of the left leg, '’This
is in lieu of any previous awards of scheduled disability*'^
granted for this injury. ' • .

■ ; , !

The remainder of the Referee's order is affirmed.‘

m

CLAIM NO. C 214818  eptember 4, 1980
IrUBY IRVINE, c aimant
 AIF, Legal  ervices, Defense Atty.
Amended. Own Motion. Determination

On July 10, 1980, the Board entered an Own Motion"
;Determination awarding claimant additional temporary total
disability compensation from March 4, 19 80 to May. 6, 19 80.
Dr.’ Gerald Lisac, on August 15, 1980, advised the Board that
claimant was-disabled from work due to her March'surgery
until August 7, 19 80 when he released her for work. .

Based on this additional evidence, the Board amends its
prior order in this claim and grants claimant an award of;
temporary total disability from March 4, 19 80- through A.ugusr
7, 1980.

ORDER
The Board's Own Motion Determination, dated July 10,

1980, is amended. Claimant is awarded additional temporary .’
to'tai disability compensation from March 4, 19 80 through
August 7, 1980 instead, of through May 6, 1980. The re-!‘.| ..
mainder of the Board order shall be undisturbed.

-836-
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NO. 4 2 5 September 4, 1980 
•• 111.' 

I 

: ARCHIE F. KEPHART; CLAIMANT · 
·Starr & Vinson; Claimant's Attys. 
· Cheney & Kelley, Employer's Attys. 

,_._: Own Motion Order . 
. . ··~- ., . -
' . 
· ·'..· . . This claim was referred for a hearing on Septerr,ber 7, 

·· '1979 to.determine if claimant's current condition, resultir.g 
. ~ ~'in hi~ ·hospitaliza~io~ in July 1979~ ~as related to his 

.<. December 5, 1969 industrial injury and· represented a war-

. ·f 

~ • t 

.. sening thereof since · the last arrangement · and award of 
compensation on July 10, 1978. Claimant, on July 20, 1979, 
requested the Board reopen this claim under its own ~otion 
jurisdiction . 

~ .. 

. ' 

·= . 

'After a nearing, the Referee found claimant's current 
condition was materfally attributable to his 1969 inji.:..ry a:i.d 
its sequelae. and represented a worsening thereof since the 
last arrangement of compe~sation. The ~eferee reco~mended 
the Board grant claimant's request for own motion relief.· 

The Board, after reviewing the record in this case, 
·· : : concurs with the Referee's recommendation. The aoard orders 

• .this claim reopened effective the date claimant was hospit&l­
ized for the July 1979 surge~y for· paymen~ of compen?ation 
and other benefits provided for by law until closed pursuant 

,, to ORS 656 .. 278. Claimant's attorney is entitled to a reason­
. :, able· attorney's fee equal .to 25 % of the increased compensa­

·.tion granted by this order, payable out of said compe:i.satior, 
·. as paid·, not to exceed $750. · 

'· . . ~ . 
. I • · · IT IS SO ORDERED .• 

• t-·· .- - ... _ 

"' 
' 

{ 

I . 
' I 

( 

CLAIM/No. C 363645 
,I 

/ 
ETHEL B. LOVE, CLAIMANT 
SAiF, Legal Service~, Defense-Atty.:• 

September 4, 1980. 

Own . Motion Order .) . }-. 
-~'·-·-·····--- ······-·· .. ····•-I .· ' I • 

;·.'" .. On August 7, ~.980, claimant,' by and through her at-. 
'torhey, requested /che Board reopen /'this· claim under· its own 
motion jurisdictio/1. On April 6, 1~72, claimant had sus- . 

. tained a compensable back injury~ '.l'his claim was closed and 
claimant's aggravAtion rights have(expired. Attached to 

i•,. claimant's reques/t were several me\:iical reports . 

.. :• · . · In March 19810, · the Orthopaedi~ Consul;/ants reported 

I· 

claimant was com~laining of left leg pain ~nd left shoulder 
pain. They had e'xamined claimant in 1977 c[nd felt her . .. -- . -- -. . . j . . . .. . . -

-837-
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 eptember 4, 1980

ARCHIE F. KEPHART, CLAIMANT '
 tarr & Vinson, Claimant's Attys.
Cheney & Kelley, Employer's Attys.
Own Motion Order

CLAIM NO. ■ 425

This claim was referred for a hearing on  eptember 7,
'1979 to .determine if claimant's current condition, resulting

■'in his hospitalization in July 1979> was related to his
December 5, 1969 industrial injury and represented a wor
sening thereof since the last arrangement and award of
compensation on July 10, 1978. Claimant, on July 20, 1979,
requested the Board reopen this claim under its own motion
jurisdiction.

After a hearing, the Referee found claimant's current
condition was materially attributable to his 1969 injury and
its sequelae and represented a worsening thereof since the 
last arrangement of compensation. The Referee recommended
the Board grant claimant's request for own motion relief.'

The Board, after reviewing the record in this case, 
concurs with the Referee's recommendation. The Board orders

.this claim reopened effective the date claimant was hospital
ized for the July 1979 surgery for' paymenu of compensation
and other benefits provided for by law until closed pursuant
to OR 656.278. Claimant's attorney is entitled to a reason- 

. able' attorney's fee equal to 25% of the increased compensa
tion granted by this order, payable out of said compensation
as paid, not to exceed $750.

IT I  O ORDERED.

m

i
CLAIM/NO. C 363645  eptember 4, 1980

j
ETHEL B. LOVE, CLAII-IANT
 AIF, Legal  ervices, Defense Atty.,
Own Motion Order I j.

............. . ., , ■ • .

, ■ On August 7, 1980 , claimant,' by and through her at
torney, requested /che Board reopen jthis ■ claim under its own
motion jurisdiction. On April 6, 1972, claimant had sus-,
tained a compensable back injury: This claim was closed andclaimant's aggravation rights havefexpired. Attached to
claimant's request were several me'dical reports.

In March 1980, the Orthopaedic Consultants reportedclaimant was complaining of left leg pain c!nd left shoulder
pain. They had examined claimant in 1977 c[nd felt her .

-837- /'■
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condition organically arid objectively•was the same, but her 
_. ·symptoms were·. worse~ They suggested claimant enter the 

•Northwest Pain Center. 0 

Dr. Johnson reported claimant's condition had imporved 
with physical therapy. In May 1980, claimant underwent a CT 
'"scan which was interpreted as normal. He did not · feel 

.," claimant needed another myelogram and that as of June 4, 
· '1980. her condition was ·stationary . . , 

On August 15, 1980, the SAIF Corporation advised the 
_Board it opposed an Own Motion Order reopening this claim 
•since,it did not appear claimant's condition has organicarly 

. -or objectively worsened since the last award or arrang~rp~J1r 
·of compensation. It indicated it continued to pay for all , 

· _related medical expenses under ORS 656. 245. ' 1 ' 

. The Board, after reviewinq the material submitted to 
•it, does not find that the evidence warrants a reopening of 
this claim under its own motion jurisdiction at this time. 

•The consensus of the medical reports is that claimant's 
,condition is medically stationary. There is no evidence her 

condition has worsened since·- the last award or arrangement 
of compensation. Therefore, the Board denies claimant's. 
request that i~ reopen this claim under its own motion ·· 
jurisdiction. 

IT IS SO ORDERED. 

CLAIM NO. B 76564 

, .MARGARET MOSBRUCKER, CLAIMANT 
;sAIF, Legal Services, Defense Atty. 
Own Motion Order 

September 4, 1980 

On April 11, 1980, claimant requested the Board :::--eopen 
.~·this claim under its own motion j.urisdiction.' On August 21, 
·1964, claimant had injured her right hip and leg in a f~ll~ 
.This was closed and claimant's aggravation rights have 
:.ex pi red. . 
' .. 

On July 17, 1980, Dr. Hopkins indicated he had first 
itreated claimant in April of 1978. In 1965 a diagnosis o+ 
.traumatic arthritis of the right hip had been made. Dr~ 
1Hopkins felt, based on claimant's.statments that.she has had 
·continuing pain in her back and right hip since her fall, 

, ' . r 1 l" 
:that her present problems.were related to her original fall 
•in 1964. He suggested claimant undergo a total h}P,~~~i~c~-
:~~~__:.: .. _ .. r ;,;1. ·:f"f~:~1tlr 

~ I ' ,t, ' ~ I I 

;..838-

---

condition organically and objectively*was the same, but her
symptoms were.worse. They suggested claimant enter the
■Northwest Pain Center.

Dr. Johnson reported claimant’s condition had imporved
with physical therapy. In May 1980, claimant underwent a CT
scan which was interpreted as normal. He did not feel
claimant needed another myelogram and that as of June 4,
1980 her condition was stationary.

On August 15, 1980, the  AIF Corporation advised the
Board it opposed an Own Motion Order reopening this claim
since it did not appear claimant’s condition has organically
or objectively worsened since the last award or arrangement,
of compensation. It indicated it continued to pay for all
related medical expenses under OR 656.245. (

The Board, after reviewing the material submitted to
it, does not find that the evidence warrants a reopening of
idiis claim under its own motion jurisdiction at this time.
•The consensus of the medical reports is that claimant's
•condition is medically stationary. There is no evidence her

condition has worsened since the last award or arrangement
of compensation. Therefore, the Board denies claimant’s,
request that it reopen this claim under its own motion
jurisdiction.

IT I  O ORDERED.

CLAIM NO. B 76564

.MARGARET MO BRUCKER, CLAIMAI7T
s AIF, Legal  ervices, Defense Atty.
Own Motion Order

 eptember 4, 1980

On April 11, 1980, claimant requested the Board reopen
‘this claim under its own motion jurisdiction.' On August- 21,
■1964, claimant had injured her right hip and leg in a fall. 
This was closed and claimant's aggravation rights have
;expire^d.

On July 17, 1980 , Dr. Hopkins indicated he had first:
’treated claimant in April of 1978. In 1965 a diagnosis of
.tra.umatic arthritis of the right hip had been made. Dr.
^Hopkins felt, based on claimant’s.statments that she has had
•continuing pain in her back and right hip since her fall, 
;that her present problems, were related to her original! ’ fall
in 1964. He suggested claimant undergo a total hip, replace-

-838- ' '
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1966 , Dr. Davis had reported claimant had develope d 
arthritis in her uninjured hip as well as her injured hip. 
He felt the arthritis pre'-da ted claimant I s injury,· however, 
it was more severe in her right hip. 

The- SAIF Corporation, on August -21, 1980, indicated it 
opposed an Own Motion Order reopening this claim. It felt 
the claimant had had bilateral arthritis of the hip at the 
time of he r injury and this claim was established only for a 
tempor,ary exacerbation of claimant's pre-existing condition. 

The Board, after r eviewing the evidence submitted to 
it, finds it would be in the best interest of the parcies if 
this case were -referred to the Hearings Division and a . 
hearing held. The Referee presiding at the hearing shall 
determine if claimant's current right hip condition and the 
need for the total hip replacement a s suggested by Dr . 

, Hopkins is related to her August 21, 1964 injury and represen t s 

a worsening thereof since the last award or arrangemen~ of 
compensation made in this . case. The Referee , · upon conclusi on 
of the hearing shall forward a recommendation on this issue 
to the Boa rd along with a . transciipt of the proceeding and 
other evidence introduced at the hearing to the Board. 

IT IS SO ORDERED. 

CLAIM NO. 131 45626 

RICHARD PETERSEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary , Cla imant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Mo tion Determination 

September 4, 1980 

Claiman t sustained a compensable injury to his back on 
June 10, 1968. The claim was initially closed by a Deter­
mination Order dated September 30, 1970 which granted cla im­
ant temporary total diability compensation and compensation 
equal to 32° for 10% unscheduled disability for his low 
back. A Stipulated Order increased the award of unscheduled 
disability to 40%. Claimant's aggravation rights have 
expired. · 

On June 12, 1979, the Board reopened thi s claim under 
its own motion jurisdiction. Dr. Holbert had suggested tha t 
claimant undergo a fusion of his back. 

-839-

In 1966, Dr. Davis had reported claimant had developed
arthritis in her uninjured hip as well as her injured hip.
He felt the arthritis pre-dated claimant's injury, however,
it was more severe in her right hip.

The  AIF Corporation, on August 21, 1980, indicated it
opposed an Own Motion Order reopening this claim. It felt
the claimant had had bilateral arthritis of the hip at the
time of her injury and this claim was established only for a
temporary exacerbation of claimant's pre-existing condition.

The Board, after reviewing the evidence submitted to
it, finds it would be in the best interest of the parries if
this case were referred to the Hearings Division and a
hearing held. The Referee presiding at the hearing shall
determine if claimant's current right hip condition and the
need for the total hip replacement as suggested by Dr.
Hopkins is related to her August 21, 1964 injury and represents

a worsening thereof since the last award or arrangement: of
compensation made in this case. The Referee, upon conclusion
of the hearing shall forward a recommendation on this issue
to the Board along with a transcript of the proceeding and
other evidence introduced at the hearing to the Board.

IT I  O ORDERED.

CLAIM NO. 131 45626  eptember 4, 1980

RICHARD PETER EN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his back on 
June 10, 1968. The claim was initially closed by a Deter­
mination Order dated  eptember 30, 1970 which granted claim­
ant temporary total diability compensation and compensation
equal to 32® for 10% unscheduled disability for his low
back. A  tipulated Order increased the award of unscheduled
disability to 40%. Claimant's aggravation rights have
expired.

On June 12, 1979, the Board reopened this claim under
its own motion jurisdiction. Dr. Holbert had suggested that
claimant undergo a fusion of his back.

-839-



          
          
             

         
         
          
        

           
           

         
      

        
        

        
         
  

         
        

       
       
         
     

      
         

      

   
    

 
     

   

          
         

         
          

           
         
      

n N~vember 13, 1979, Dr. Holbert performed a fu_s_ion o f 
LS to the sacrum~ In May 1980, Dr. Holbert released claim­
ant to g o back to work as a mechanic b~t did place some 
limitations on his lifting and other physical activity. Dr. 
Holbert, on June 23, .19 80, reported claimant's condition was 
station ary a nd the claim could be closed. He reported that 
cl a i mant' s ,back was significantly better now than ·it had 
been prior t o his fus'ion. Claimant no longer had any leg 
troub le but did continue to have some backache in the low 
back ·. . 

. On J une 26, 1980, the insurance carrier r e~uested a 
determination of claimant's disability. The Evaluation 
Divis ion of the Workers' Compensation Departme nt, 'on Augus t 
21, 1 980, recommended this claim be closed with additional 
temporary tota·l disabi ii ty from Novenber 12, · 1 9 79 through 
June 2 3 , 1980, less time worked, and recommended ·no addi­
tional pe rmanent disability. 

The Board, after reviewing the medical reports in this 
case con c urs with the recommendation of the Evaluation 
Division. 

ORD'E R 

Cla iman t is ~ereby grant~d- compensation for temporary 
total di sability from November- 12, : 1979 through June 2 3, 
19 80, less time worked. The record indi_cates that this 
award has already been paid out. · 

Cla imant 's attorney has already been awarded a r e ason­
able attorney 's fee by the Own Motion Order, dated July 12, 
197 9 . 

WCB CASE NO. 79-69 

MICHAEL RODMAN , CLAIMANT 
Bloom, Ruben , Marandas & Sly, 

Claimant ' s Attys. 
La ng, Klein , Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Or der. 

September 4, 1980 

On August 7, 19 80, claimant, · by and through his a t­
t orney, rrov e d the Board to receive additional evidence in 
th is case . Claimant contends he is permanently and totally 
d isabled. After the issuanc e o f the Referee's order in this 
c~se , c laimant was found to be unable to engage in substan­
ti al g ain ful enployment within the regional economy ty the 
Social ~ec~rity_ ~d~inistr~tion. Cl~im~nt moved thac t his 

-840-

On November 13, 1979, Dr. Holbert performed a fusion of
L5 to the sacrum. In May 1980, Dr. Holbert released claim­
ant to go back to work as a mechanic but did place some
limitations on his lifting and other physical activity. Dr.
Holbert, on June 23, 1980, reported claimant’s condition was
stationary and the claim could be closed. He reported that
claimant’s back was significantly better now than it had
been prior to his fusion. Claimant no longer had any leg
trouble but did continue to have some backache in the low
back.

On June 26, 1980, the insurance carrier requested a
determination of claimant's disability. The Evaluation
Division of the Workers' Compensation Department, on August
21, 1980, recommended this claim be closed with additional
temporary total disability from November 12, 1979 through
June 23, 1980, less time worked, and recommended no addi­
tional permanent disability.

The Board, after reviewing the medical reports in this
case concurs with the recommendation of the Evaluation
Division.

ORDER

Claimant is hereby granted compensation for temporary
total disability from November 12, 1979 through June 23,
1980, less time worked. The record indicates that this
award has already been paid out.

Claimant's attorney has already been awarded a reason­
able attorney’s fee by the Own Motion Order, dated July 12,
1979.

WCB CA E NO. 79-69  eptember 4, 1980

MICHAEL RODMAN, CLAIMANT
Bloom, Ruben, Marandas &  ly,
Claimant’s Attys.

Lang, Klein, Wolf,  mith, Griffith
& Hallmark, Employer's Attys.

Order*

On August 7, 1980, claimant, by and through his at-
vorney, moved the Board to receive additional evidence in
this case. Claimant contends he is permanently and totally
disabled. After the issuance of the Referee's order in this
case, claimant was found to be unable to engage in substan-
rial gainful employment within the regional economy by the
 ocial  ecurity Administration. Claimant moved that, -his

-840-
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findi ng , s ince i t could no t have been presen t ed at the tim~ 
of t he he aring, be made par t of the record i n t h i s case. 

The e mployer opposed a dmissio n of this evidence. I t 
contends the tests applied in Social Security he a r ings a nd 
Workers ' Canpens ation hearin gs are different. Furt l·.e,~, i t 
con t e nds this evidence was obta inab le at the time of t he 
heari ng . 

The Board, be ing f ully a dvised in this case, deni es 
c lai man t ' s motion . The Board does not find the evider.ce 
cla imant seeks to have admitte d re levant to these procee d­
i ngs since t he test applied in Social Security hear i ngs and 
Workers ' Compensa tion hearin gs to deternine if a cl a i mant is 
pe rman e ntly a nd totally disabled are different. Therefore, 
the Board deni es c laimant's motion. 

IT IS SO ORDERED. 

CLAIM NO . C 107629 · 

LONNI E E. SAPP , CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

September 4, 1980 

On December 17, 1967, claimant sustained a compensab l e 
i njur y to his back. His claim was initially closed by a 
De t e rmina t ion Order and claimant's aggravation rights have 
expi red. 

On November 29, 1979, Dr. Nickila reported that he had 
author i zed claimant to stay off work for the entire r.10nth of 
December because of his back c ondition. He diagnosed claim­
ant's condition as a lumbar strain/ sprain. 

The Orthopaedic Consultant s, in May 1980, r epor t ed that 
c laimant ' s condition was medically stationary. They felt 
that c lai mant was not in need of any additional treatment 
and.JiiaS capable of perf orming some type of light work. At 
the t ime of thei r examination, claimant reported no s ymptoms 
of a ny back condition. 

; " 
The Board, in an Own Motion Or der, dated June 20, 1980, 

r eopened t his cla i m as •of November 29, 1979 until c los e d 
purs uant to ORS 656. 278, less time worked, and/or veri f i e d 
time loss due t o t his injury. 

Dr. Spa dy, on J une 1 7, 19 80, r eported that he a greed 
with t he Orthopaedic Consultants' report. He indicated that 
cl a i mant had epi s odes o f low back symptoms that required 
palliative tre atme nt and that was what he was essential ly 

-841-

finding, since it could not have been presented at the time
of the hearing, be made part of the record in this case.

The employer opposed admission of this evidence. It 
contends the tests applied in  ocial  ecurity hearings arid
Workers' Compensation hearings are different. Further, it
contends this evidence was obtainable at the time of the
hearing.

The Board, being fully advised in this case, denies
claimant's motion. The Board does not find the evidence
claimant seeks to have admitted relevant to these proceed­
ings since the test applied in  ocial  ecurity hearings and
Workers' Compensation hearings to determine if a claimant is 
permanently and totally disabled are different. Therefore,
tlie Board denies claimant's motion.

IT I  O ORDERED.

CLAIM NO. C 107629  eptember 4, 1980

LONNIE E.  APP, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

On December 17, 1967, claimant sustained a compensable
injury to his back. His claim was initially closed by a
Determination Order and claimant's aggravation rights have
expired*

On November 29, 1979, Dr. Nickila reported that he had
authorized claimant to stay off work for the entire month of
December because of his back condition. He diagnosed claim­
ant's condition as a lumbar strain/sprain.

The Orthopaedic Consultants, in May 1980, reported that
claimant's condition was medically stationary. They felt
that claimant was not in need of any additional treatment
and >as capable of performing some type of light work. At
the time of their examination, claimant reported no symptoms
of any back condition.

■' A

The Board, in an Own Motion Order, dated June 20, 1980,
reopened this claim as -of November 29, 1979 until closed
pursuant to OR 656.278, less time worked, and/or verified
time loss due to this injury.

Di*.  pady, on June 17, 1980, reported that he agreed
with the Orthopaedic Consultants' report. He indicated that
claimant had episodes of low back symptoms that required
palliative treatment and that was what he was essentially

-841-



        
            

         
         
        

          
            

  

       
       

         
          

        
         

    

         
       

       
         
         
      

      

    
    

 

         
          

         
          

         
         

           
          

           
        

         
        
         
          

           

   

ng at t hat time . He indicated - ~hat claimant 's r e ­
lease date to return to work remained as of January 1, 1980. 
A month later , Dr. Spady indicated that claimant continued 
to complai n of pai n in his back although claimant's c o ndi ­
tion was not significantly worse. Dr. Spady indi cated he 
was willing to treat with a course of physical thera py , 
but this did not require reopening the claim for a change i n 
claimant's di s ability status. · 

On August 8, 1980, SAIF Corporation requested a deter­
mination o f c laimant's disability. The Evaluation Division 
of the Workers ' Compensation Department, on August 20 i 1980 , 
recommende d t his claim be closed with an award of a dditional 
temporary t ota l disability from November 29,- 1979 through 
December 31 , 1979 and claimant be granted no additional 
awa~d of pe rmanent partial disability. 

The Board, after reviewing t _he evidence in this file, 
concurs with the recommendation of the Evaluation Division. 

ORDER 

Claimant is hereby granted compensation for temporary 
total dis abi'lity from Novemb.er 29, 1979 through De c ember 31 , 
19 79 , less time worked. The evidence indicates that this 
award has a lre ady been paid to claimant. 

CLAIM NO. D 435663 

JAMES RUSSELL BRANSON, CLAIMANT 
SAIF , Legal Se rvices, Defense Atty. 
Own Motion Order 

September 5, 1980 

On August 2 6 , 19 8 0 , t he SAI F Corporation f o rw a r dc,! copies 
o f various medical repor ts in this c laim. It il d vi s ed t he . 
Board claiman t ' s aggrava tion r i ghts hud expir~d and tL.,.s case 
wa s · b e ing re fer re d f or r e openinq under t h e Board I s own mot ii:m 
j uri sdictio ~. Cl a iman t , on April 27, 1973, had su ff ~ rcd ~ 
cornp~nsable i"njury to his right wrist. lie underwe nt :1 r e ­
graf ting o f a non-un i o n o f his carpa l navicular on Jul:· 1 4, 
19 80 by Dr. Ly nc h , who rela :t_ed this surq ery to cl ainw.1t 's ori ­
ginal. in j u:ry. SAI F Corporation indicated it did not oppose c1n 
0.-.r n Motion Order r eo pening this claim for the surge r y . . 

The Board, afte r revi ewi ng t he ma t e ria l s ubmitt,_..__ t.o it, 
f inds the evidence suffi c i ent to wa r ran t r eop e nin q o f t h i s 
c l aim effective th e date clai m~nt was hospitalized fo~ the 
J uly 14, 19 80 s urger y for payme nt o f compensation a nd othe r 
benefits provided for by law until closed pursuant to ORS - 656 . 
278. 

IT IS SO ORDERED. 
-842-

receiving at that time. He indicated that claimant's re­
lease date to return to work remained as of January 1, 1980.
A month later. Dr.  pady indicated that claimant continued
to complain of pain in his back although claimant's condi­
tion was not significantly worse. Dr.  pady indicated he
was willing to treat with a course of physical therapy,
but this did not require reopening the claim for a change in
claimant's disability status.

On August 8, 1980,  AIF Corporation requested a deter­
mination of claimant's disability. The Evaluation Division
of the Workers' Compensation Department, on August 20. 1980,
recommended this claim be closed with an award of additional
temporary total disability from November 29, 1979 through
December 31, 1979 and claimant be granted no additional
award of permanent partial disability.

The Board, after reviewing the evidence in this file,
concurs with the recommendation of the Evaluation Division,

ORDER

Claimant is hereby granted compensation for temporary
total disability from November 29, 1979 through December 31,
1979, less time worked. The evidence indicates that this
award has already been paid to claimant.

CLAIM NO. D 435663  eptember 5, 1980

JAME RU  ELL BRAN ON, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On August 26, 1980, the  AIF Corporation forwarded copies
of various medical reports in this claim. It advised tne
Board claimant's aggravation rights had expired and this case
was being referred for reopening under the Board's own motion
jurisdiction. Claimant, on April 27, 1973, had suffered a
compensable injury to his right wrist. He underwent -i re­
grafting of a non-union of his carpal navicular on July 14,
1980 by Dr. Lynch, who related this surgery to claimant's ori­
ginal,in jury .  AIF Corporation indicated it did not oppose an
CVn Motion Order reopening this claim for the surgery.

The Board, after reviewing the material submitt'.v- to it,
finds the evidence sufficient to warrant reopening of this
claim effective the date claimant was hospitalized for the
July 14, 1980 surgery for payment of compensation and other
benefits provided for by law until closed pursuant to OR 656.
278.

IT I  O ORDERED. -842-



    
    
    
   

        
         

         
           
          
   

          

     

        
          

        
         

           
        
           

        
        

      

      

      
        

       
       
   

  
 

  
 

          
         

        
           

          
           
          

   

          
         

          
       

CASE NO. 78-9807 

DOROTHY I. BROWN, CLAIMANT 
~yle C. Ve lure 1 Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

September 5, 1980 

Claimant seeks Board r eview of the Referee's order 
which affirmed the carrier's denial of ~er claim for aggra­
vation. 

The ma jority of the Board, after de novo r ev iew, af­
firms and adopts the Opinion and Order of the Referee, a 
copy of wh ich i s attached here to and, by this referenc0 , is 
made a part hereof. 

ORDER 

The o rder of the Referee, dated November 5 , 1979, is 
affirmed. 

Board Member Lewis disse nts as follows : 

I find c laimant's clhim for aq g ravation is compensable. 
The claim ·for aggravat ion is c laarly s·.1pported by the medical 
report of claimant's treating physician, Dr. Narus , d a ted Feb­
ruary 6, 1979. In that report the statutory requiremen ts 
of ORS 656.273 are met. Dr. Narus r eported that in hi s opin­
ion, claimant's condition over the last six months h ad wqr ­
sened and claimant was no longer able to sustain herself and 
was unemploy ab le. He further stated that claiman t 's ;1rescnt 
low back condition and radi culopathy were a ggravated by h er 
{ndus trial injury of July 28, 1975. 

I fu rth~r find that claimant' s hospitalization for diag­
nostic procedure in September 1978 requi red a c l aim reope n ::.n~ 
for compensation for temporary total disability and wa 3 rel~ted 
to claimant 's 1975 injury. The myelogram performed at tha~ 
time showe d a defect. 

There is a difference o f opinion in th e medica l ,·c cor c·~"' 
between Drs. Narus and Weinman, but th a t di fference l°'.,:.:11 s 
s tr ictly with diagnosis and does not c hange the compensability 
status of t he claim. Dr. Narus felt claimant's injury of J uly 
27, 1975 c aused further herniation o f the L4-5 disc. Dr . 
Wei'nman, on the other hand, fe~t the i r,jury did not fu..:-th e r 
herniate the disc but the in jury on ly irritated the pre- existing 
scar tissue caus ing pain. 

I find no contrary medical e v idence a ga inst a f inding 0 f 
aggravation , in fact, in Dr . Weinman 's d e position he cestif:ed 
claimant ' s injury, in his opinion, was only a so ft tissue in­
jury bu t may have aggravated the s ca r tissue . 

-843-

DOROTHY I. BROWN, CLAIMANT
Lyle C. Velure, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order
which affirmed the carrier's denial of her claim for aggra­
vation.

The majority of the Board, after de novo review, af­
firms and adopts the Opinion and Order of the Referee, a
copy of which is attached hereto and, by this reference, is
made a part hereof.

ORDER

The order of the Referee, dated November 5, 1979, is
affirmed.

Board Member Lewis dissents as follows;

I find claimant's claim for aggravation is compensable.
The claim for aggravation is clearly supported by the medical
report of claimant's treating physician. Dr. Narus, dated Feb­
ruary 6, 1979. In that report the statutory requirements
of OR 656.273 are met. Dr. Narus reported that in his opin­
ion, claimant's condition over the last six months had wor­
sened and claimant was no longer able to sustain herself and
was unemployable. He further stated that claimant's present
low back condition and radiculopathy were aggravated by her
industrial injury of July 28, 1975 .

WCB CA E NO. 78-9807  eptember 5, 1980

I further find that claimant's hospitalization
nostic procedure in  eptember 1978 required a claim
for compensation for temporary total disability and
to claimant’s 1975 injury. The myelogram performed
time showed a defect.

for diag-
reopenxng
was related
at that

There is a difference of opinion in the medical '-ecordo
between Drs. Narus and Weinman, but that difference ot}als
strictly with diagnosis and does not change the compensability
status of the claim. Dr. Narus felt claimant’s injury of July
27, 1975 caused further herniation of the L4-5 disc. Dr.
Weinman, on the other hand, felt the injury did not further
herniate the disc but the injury only irritated the pre-existing
scar tissue causing pain.

I find no contrary medical evidence against a finding of
aggravation, in fact, in Dr. Weinman's deposition he testified
claimant's injury, in his opinion, was only a soft tissue in­
jury but may have aggravated the scar tissue.

-843-



         
            

        
           

           
     

   

    
     

  

  

          
           
         

       
    

        
           

         
       

        
        

         
         

         
         

    

           
          

    

        
          

         
       

             
          

 

        
          
         

o f Dr . Weinman ' s comments go against a f i.1d i ng cf 
aggravation occurring in 19 79 . For the above reasons I wol, ,.d 
order compe ns a tion for tempo r a ry total disabi li t y as of Sep tem ­
ber 7, 19 78 unti l h os pi t al dis char ge a nd reop e n the claim f o r 
aggravation as of Dr. Narus ' report of February 6, 1979 wh i ch 
is a val id claim for aggravation . 

CLAIM NO. C 346551 

LISETT K. HAGLUND, CLAIMANT 
SAIF, Le gal Services, Defense Atty. 
Own Motion Order 

September 5, 1980 

On May 1, 19 80, c l a i man t r equested t he noard reope n her 
claim for her January 6, 19 72 b a ck in j ury under i ts own 
motion j uris diction. Th is clai m h ad been closed a nd claimant's 
aggrava t i on righ ts have cxpi reJ . At tached to cla i m~n t ' s 
request were several medical repo rts . 

Dr. Fagan h as f ollowed claiman t sinc e 1975. Cla iman t 
continued to complain of back pain und l eg pain . In /\pri J. 
1978, Dr. Fagan i ndi ca t e d cla i ma n t s hould ha ve a Cl\'l' sca n . 
He had not e d some osteoporosis in c l a iman t ' s b~ck . 

In Decembe r 1979, Dr . Walle r hospi t alizcc c laim<.1.1 t a:,ci 
performed va rious tes ts. A myc log r am reveale d a "ti~~h t 
constriction of the subarachnoid space centered a t th ~ L4 - 3 
disc ·1evel 11 • Th e CT scan was in te r preted as lumbar s t enosi s. 
On January 21, 19 80, Dr. Wall e r performed u t o t a 1 l ami ne ctc::iy 
at the L4-5 l eve l. The post-operative dia gnosi s was L4-5 
spondyloli s t hesis with cauda e q uina syndrome . 

In May 19 80, Dr . . Fag an r e po rted cl a i man c h <1d l es s back 
and leg pain . He fe l t .al l of claiman t 's d i fficu l ty w~s 
related to her 19 72 in jury . 

The SAIF Corpo ration , on August 22 , 1980, in di ca ted i t 
opposed a n Own Motion Order reopenin g the clai m. It c on tendec 
this claim was establ ished f or a temporary e x~c c r b at ion o f a 
pre-existing condition which had r eturned to pre - i nJ ury 
statu~ at the t ime the claim was close d . It di d no t fee l lt 
was responsible fo r t he Janua ry 198 0 s urge ry to correc t th2 
pre-existing problem . 

The Boa rd , after r e viewi ng the ma te r i a l s t~mit t c~ co 
it, finds t he e vide nce is s ufficient t o warr unt r eopcnin~ of 
this claim for the J anuary 1980 sur9ery . The- noard fi nd s 
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None of Dr. Weinman's comments go against a finding of
aggravation occurring in 1979 . For the above reasons I wo\. ,.d
order compensation for temporary total disability as of  eptem­
ber 7, 1978 until hospital discharge and reopen the claim for
aggravation as of Dr. Narus' report of February 6, 1979 which
is a valid claim for aggravation.

CLAIM NO. C 346551

LI ETT K. HAGLUND, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

 eptember 5, 1980

On May 1, 1980, claimant requested the Board reopen her
claim for her January 6, 1972 back injury under its own
motion jurisdiction. This claim had been closed and claimant's
aggravation rights have expired. Attached to claimant's
request were several medical reports.

Dr. Fagan has followed claimant since 1975. Claimant
continued to complain of back pain and leg pain. In April
1978, Dr. Fagan indicated claimant should have a CAT scan.
He had noted some osteoporosis in claimant's back.

In December 1979, Dr. Waller hospitalized claimant and
performed various tests. A myelogram revealed a "tioht
constriction of the subarachnoid space centered at the L4-3
disc level". The CT scan was interpreted as lumbar stenosis.
On January 21, 1980, Dr. Waller performed a total laminectcmy
at the L4-5 level. The post-operative diagnosis was L4-5
spondylolisthesis with cauda equina syndrome.

In May 1980 , Dr. .Fagan reported claimant had less back
and leg pain. He felt all of claimant's difficulty was
related to her 1972 injury.

The  AIF Corporation, on August 22, 1980, indicated it 
opposed an Own Motion Order reopening the claim. It contended
this claim was established for a temporary exacerbation of a
pre-existing condition which had returned to pre-injury
status at the time the claim was closed. It did not feel it
was responsible for the January 1980 surgery to correct the
pre-existing problem.

The Board, after reviewing the material submitted to
it, finds the evidence is sufficient to warrant reopening of
this claim for the January 1980 surgery. The Board finds

-844'



          
         

          
         

   

      

   
    

  

        
          
        
          

          

        
          

       
          

          
         

       
    

          
       

       
          

       
        

  

     

        
        
         
         

need for this sur:;cry is !"e luted to cluimZint ' s 1972 
in jury. Therefore·, th e Board orde rs this clc1i m reopen ed a.s 
of December 5, ]979 for pdyment of compensation und othe r 
benefit~ provided for bi law until closed pursuant to ORS 
656.2 78. 

IT IS SO ORDERED . 

CLAIM NO. AJ 53-109217 

HAROLD L. JONES , CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Mot.ion Determination 

September 5, 1980 

This claim for claiman t 's February 23, 1966 compensabl e 
injury to his ri ght uppe r ex t!'."emi ty was reoper.ed by a Feb ­
rua ry 8, 1980 Own Motion Order. Claimant ' s a~gravation 
rights have expired . · Cla i mant has rece i ved a total award of 
compensation equal to 130.5° for 90 t loss of t he ri ght arm. 

Claimant has undergone numerous surgeries on his ri~ht 
arm. On January 14 , 1980 , Dr . McVay performed a "i!.ancolli 
capsuloplasty metacarpal ph.:ilangea l join ts , rin q and little 
finge r, riqht hand". D-r. Mcvay, on July 2 3 , 1980, n'.!porte <: 
the claim could be closed. Dr. McVay indi cated cla imant h~d 
no increase in his residua 1 impai rmc n t and recomr,,e :1dcd no 
addi tional permanent partL:11 disability. This wa~ bos c?d 0 1-. 

an April 17, 1980 e xaminat ion. 

On August 5, 1980, Employers Insurance of Wausuu re­
quested a determination of cla imant's dis ability. The 
Evaluation Div ision of the Workers 1 Compensation De partment, 
on August 27, 1980 , recommended the clai m !:>e closed ,:;. r,d 
claimant be granted additional temporilry tot~l disability 
compensa tion from January 13 , 1980 t hrough Apri l 17, 1C'J80, 
less time worked . 

The Board concurs in this recommendati on . 

ORDER 

: ~ Claimant is hereby gr anted compensation for temporar y 
total disability from January 13 , 1980 th rough April 17, 
1980, less time worked . The evidence indicat e s that: a 
portion of that award has already been paid t o clairn,1r. t . 
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the need for this surgery is related to claimant's 1972
injury. Therefore, the Board orders this claim reopened as
of December 5, 1979 for payment of compensation and other
benefits provided for by law until closed pursuant to OR 
656.278.

IT I  O ORDERED.

CLAIM NO. AJ 53-109217  eptember 5, 1980

HAROLD L. JONE , CLAIJIANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

This claim for claimant's February 23, 1966 compensable
injury to his right upper extremity was reopened by a Feb­
ruary 8, 1980 Own Motion Order. Claimant's aggravation
rights have expired. Claimant has received a total award of
compensation equal to 130.5® for 90% loss of the right arm.

Claimant has undergone numerous surgeries on his right'
arm. On January 14, 1980, Dr. MeVay performed a "Zancolli
capsuloplasty metacarpal phalangeal joints, ring and little
finger, right hand". Dr. MeVay, on July 23, 1980, reported
the claim could be closed. Dr. MeVay indicated claimant had
no increase in his residual impairment and recommended no
additional permanent partial disability. This was based on
an April 17, 1980 examination.

On August 5, 19 80 , Employers Insurance of V'Jausau re­
quested a determination of claimant's disability. The
Evaluation Division of the Workers' Compensation Department,
on August 27, 1980, recommended the claim be closed and
claimant be granted additional temporary total disability
compensation from January 13, 1980 through April 17, 1080, 
less time worked.

The Board concurs in this recommendation.

ORDER

* Claimant is hereby granted compensation for temporary
total disability from January 13, 1980 through April 17,
1980, less time worked. The evidence indicates that; a
portion of that award has already been paid to claimant.

-845-



  
    
   

 

         
           
         
        

       

          
         

         
        
          
         

      

         
       

         
         

          
  

         
          

  

        
          

           
          
          

         
        

   

      NO. A 623922 

ARNIE PETER, CLAIMANT 
w.o. Bates, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
OWn Mo tion Order 

September 5, 1980 

On J uly 31, 1980, claimant, by and through his attor­
ney, requested the Board reopen this claim for h i s J ~ l y 24, 
1957 r i ght ank l e injury. This claim was initially clos e d i~ 
March 1958 and claimant's aggravation riqhts have exr:,c red. 
Attached to claimant's request were several medical reverts. 

I n January 1979, claimant wa s s e en by Dr. Brook e , who 
reported claimant had increasing pain and soreness in :1is 
ankle and "pi ttin<J edema up tc, the tibial tubercles bi: at,~r ­
ally". He prescribed medicc:1tion for clu.im.:int ,ind .:isk c•d t. hi s 
claim b e reopened. The arthrodcsis o f the ri ght ankl ~ w~ ~ 
sound. I n July 19 80, claimant began cor:1pL1in~ nq of r i (Jh t 
knee pain. The medication had helped claimant. 

Dr . Davis opined the right knee problem was due to 
"degenera tive joint disease, medial c ompartme nt, riqht kn ee , 
J?rob ably secondary to loss o.f :midtarsal and s uoU:i lar j oint 
function of t he, right footanklc areu". He~ noted claim.:m t 
L·rns ret i r in_g a.nd opined thut he would pr.obably resolve most 
o f his symptoms. 

On August 12, 19 80, the EAIF Corporation advisee"! the 
Board it opposed the l3oard issuing un Own Motion Ord~r 
reopening this claim. 

'I'hc Bo a rd, after reviewing the evidence .:.i~bmittc:ci to 
it , does no t find the evidence is sufficient to warran t tt.,J 
:rn ope n ing of this claim at this time. 'l'hcre is no proof 
c laiman t is dis u bled due to his right ankle injury and 
sequelae or t h a t his c ondition has worsened since th 0 las t 
award or arran0c me n t of compe nsation in this case. 'l'h ,~ rc fo r 12, 
t he Board denie s cla imant's request f o r own mo tion n~: .L c f. 

IT IS SO OR DERED . 

• 
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ARNIE PETER, CLAIMANT
W.D. Bates, Jr., Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On July 31; 1980, claimant, by and through his attor­
ney, requested the Board reopen this claim for his July 24,
1957 right ankle injury. This claim was initially closed in
March 1958 and claimant’s aggravation rights have expired.
Attached to claimant’s request were several medical reports.

In January 1979, claimant was seen by Dr. Brooke, who
reported claimant had increasing pain and soreness in his
ankle and ’’pitting edema up to the tibial tubercles bilater­
ally”. He prescribed medication for claimant and asked this
claim be reopened. The arthrodesis of the right ankle was
sound. In July 1980, claimant began complaining of right
knee pain. The medication had helped claimant.

Dr. Davis opined the right knee problem was due to 
"degenerative joint disease, medial compartment, right knee,
probably secondary to loss o.f midtarsal and subtalar joint
function of the right footanklc area". Ho noted claimant
was retiring and opined that he would probably resolve most
of his symptoms.

On August 12, 1980, the  AIF Corporation advised the
Board it opposed the Board issuing an Own Motion Order
reopening this claim.

The Board, after reviewing the evidence submitted to
it, does not find the evidence is sufficient to warrant the
reopening of this claim at this time. There is no proof
claimant is disabled due to his right ankle injury and
sequelae or that his condition has worsened since the last
award or arrangement of compensation in this case. Thorofore,
the Board denies claimant's request for own motion relief.

IT I  O ORDERED.

CLAIM NO. A 623922  eptember 5, 1980

-846-
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.- WCB · CASE NO.. .,a,0:...557 
• 4~l .. > :~ .•. 

LEOTA G.A. ·osBORN~ CLAIMANT 
Pozzi~ Wilson, ·Atchison, Kah~' 

& O'Leary, Claimant•s·Atty~. 
SAIF, Legal. Services,_ Def ens~ Atty.,,, 

_. _Qf"der -~~ .J?ismi~s?-_l. · .. : _·. · .. :. ·_ · .... . : .. ..... · 
' . ' . . ~ 

September 8, 1980 

' '. --·, 

A request for r~view; having.been duly filed wit~ the 
Workers' Compensation Board ir.· c.he c1bove en ti tlcd mat t2r by 
the claimant, and said request for review noi, having been 
w"ithdrawn, 

IT IS THEREFORE ORDERED t~3t the request for rev1 w now 
· pending before the Board is hc~~•~d::i'/ ;..:;.i..smis scd ·.o.:id the 0::-de:c' 
of the Referee is final by op~~atlon of law~ 

~· ' ·- -,_., ' 

WCB CASE NO. ·79-,8148 ··~·- . . . . . 
September 8, 1980 

. .. : · JAMES A. TAYLOR, CLAIMANT; 
. Ralf H. Erlandson, Claimant's Atty. 

· :·~ SAIF, Legal Services, Defense Atty. 
·•:.:'Request for Review by Claimant 

This case is before the Board on c-laimant • s requc:st i c. 
review the Referee's o:i;-der which appr·:ived the SAIF Cc,.·nora-

. • ·tion I s (SAIF). denial of his claim. Claimant contends '"\e w.:.s 
fn the course and· scope of his employment at the tinv,·, · c.)f his. 
injury. The. Board finds the Referee_ correctly. reci teci .the 
facts in his order. , · 

The majority of the Board, after de novo revi~\v, -tf fi:. i11s 

the Referee I s order. The rnaj ori "!:y of the Boa re: finds _that 
claimant had deviated from the course. and sco9e of hi•;; :· 
employment and had not returned to it at the time of· ii).S. 

· injury. 'l'he facts indicate the following: ( 1) claiman;: 's 
activity in driving the.truck to Montana and back dit not 
benefit the employer; (2) his act~vity was not cont:empla_ted 

, by the employer or the· employee · at . the time he was ·hi 1·ed 0:...­
later; ( 3) the activity was not an ordinary risk of, and 
incidental to, claimant's employment; "(4) claimant wz_,-:, net 
pa"l'c! for this activity; (5) the injury did not occur or.· the 
employer's premises; (6) the ir.jury did not occur during 
claimant 1 s scheduled or regular hours of employment; and (7) 
the employer was not exercising control_ over claimant or the 
place where the injury occurred. The evidence furth~r 
indicates that 9laimant 1 s trip was for his own personal· 
"mission". At the time of his injury, claimant was ::-ct urn~ ng 
to the work area, but still ~as outside of the scope ~nd· 

,i ··_<.::gurse of his employment. His per~cnal rni~s~pn. ha_d_~c-t. 

-847-

WCB CA E NO. ,80-557'  eptember 8, 1980

LEOTA G.A. O BORN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's‘Attys.
 AIF, Legal,  ervicesDefense Atty.. ,, ' '
Order of Dismissal . ' ■ ...

A request for review, having.been duly filed with the
Workers' Compensation Board in' nhe above entitled m^itter by
the claimant, and said request for review now having been
withdrawn,

IT I THEREFORE ORDERED that the request for revi w now
pending before .the Board is heroby dismissed'.and the order’
of the Referee is final by operation of law.

WCB CA E NO. 79-8148  eptember 8, 1980

JAME A. TAYLOR, CLAIMANT '
Ralf H. Erlandson, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

This case is before the Board on claimant's request ir
review the Referee's order which approved the  AIF CooDora-
tion's ( AIF) denial of his claim. Claimant contends,ne was
in the course and scope of his employment at the rime of his
injury. The.Board finds the Referee correctly,recited the
facts in his order. • ■

The majority of the Board, after de novo review, affi:. ms
the Referee's order. The majority of the Board fiiids that
claimant had deviated from the course, and scope of his
employment and had not returned to it at the time of'i^is
injury. The facts indicate the following: (1) claimant's
activity in driving the truck to Montana and back did not
benefit the employer; (2) his activity was not conterriplated

,by the employer or the - employee at ,the time he was 'hired or
later; (3) the activity was not an ordinary risk of, and
incidental to, claimant's employment; ’(4) claimant was net
pai'^ for this activity; (5) the injury, did not occur on the
.employer's premises; (6) the injury did not occur during

■ claimant's scheduled or regular hours of employment; and (7)
V -the employer was not exercising control.over claimant or the
■place where the injury occurred. The evidence further
indicates that claimant's trip was for his own personal'

• "mission". At the time of his injury, claimant was returning
to the work area, but still was outside of the scope and'.

5 ''course of his employment. His pers_cnal- mission, had not

-847-
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ated . Claimant was using . a veh1.cle provi ded fot · :.s e o:: 
the employees at the time of the in jury and wa ~ ret ur:--, Ln 'J to 
the work area· to prepa.re to go to work on wh at was a r~on­
work day for other employees. Claimant's activity wa~ no t 

directed by,. but may have beer, acquiesced in by, chc c mploy e:c . 
\veigh in CJ al 1 · of these facts , the majority of the l3oa n:i fin ._·,s 
the preponderance of the e vidence is that claim.int • .. ,:·:::. 
outsid e the course and scope or his e mployment at ti~e cimc · 
of his inj ury. Therefore , the Re fe ree correcl iy f o ur.-i thL, 
cla im not to be compensable. 

ORDER 

The Referee 's order, dat ed Febru~ry 15, 1980, is affirn~d. 

I respectfully a issent fro m the majority opinion of the 
Board as follows; 

I would reverse the Rcfetee 's . order and find this claim 
is · compen sab.le as arising out of and in · the scope of claiir. --:­
ant 's emp loyment . 

The testimony reveals that Mr. Tavlor and h is co- work e r 
we re goi ng directly to the job site. The· emplo ye r-owned 
pickup truck was loaded the night before with the ne .. :e:ssary 
tools and equipment. If, in f act , the cleaning of the lines 
cou ld have been done on Monday, then 00th men would not ha v;:.: 
been going to work on Saturday (normally their day off)~ 

Use of the employer-owned vehicle was a practic (_; � cq ·i.1i esccc! 
in by the foreman, who represents the ernploye1~. It i ~~ my 
f indi ng that at the time of the inj ury, claif:'lant's Jcviation 
had c·nr1ed because his sole objective was gettin9 to cne e:r,ploy­
men t site. Claimant was within a reasonablci distanc~ t o t.1e 
job site and his travel route brought him back withi~ the 
going an d coming rule . Any personal motivation the c-la ima: i t 
had at that time had been spe nt. Al so, his travelin0 ~t that 
hour back to the work site was f or the sole benefit of th~ 
employer. 

-848-

teminated. Claimant was using a vehicle provided for ..se ol
the employees at the time of the injury and was returning to 
the work area to prepare to go to work on what was a non-
work day for other employees. Claimant's activity wat, not

directed by, but may have been acquiesced in by, zhe employer.
Weighing all of these facts, the majority of the Board fine;-;
the preponderance of the evidence is that claimant ’wr.s
outside the course and scope of his employment at the time
of his injury. Therefore, the Referee correctly foumi this
claim not to be compensable.

ORDER

The Referee's order, dated February 15, 1980, is affirmed.

I respectfully dissent from the majority opinion of the
Board as follows:

I would reverse the Referee's order and find this claim
is compensable as arising out of and in the scope of claim­
ant's employment.

The testimony reveals that Mr. Taylor and his co-worker
were going directly to the job site. The employer-owned
pickup truck was loaded the night before with the necessary
tools and equipment. If, in fact, the cleaning of the lines
could have been done on Monday, then both men would not have
been going to work on  aturday (normally their day off).

Use of the employer-owned vehicle was a practice acquiesced
in by the foreman, who represents the employer. It is my
finding that at the time of the injury, claimant's deviation
had ended because his sole objective was getting to tne employ­
ment site. Claimant was within a reasonable distanc. co t.ie
job site and his travel route brought him back within the
going and coming rule. Any personal motivation the claimant
had at that time had been spent. Also, his traveling at chat
hour back to the work site was for the sole benefit of the
employer.

-848-
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. .. .. . .. ' . ' ' 

CLAIM-NO. C 465282 
.• . : . ,. Septemb~r +5, 1990 

.t..::" •,' JOYCE BATSON;- CLAIMANT' .. ' _. .. · • ·. • 
i '. :·· 1 ~AIF ,·. Legal Servi~es ,- Defense Atty; ·' 

• 1): •• Own. Motion Order ·· , . , • - · ,. · . :)~~;:~,·:::.-, ·.i>:~.-~ ';:·~::: .:/~:> ... . ·:···· ;: ' .. ··_: "·:. ·,. -:' ·- ... ·:·: ···:_";. ,_ ... . . .. : . :. : ... __ .... • ... 
.. <-;.,;; :'. _ · ·.C.~a;i.!I1an~ ~ustai'ne~·.-a,'compensable_' ~njury to her back· .on 

'.-·._;;/·· August. 15, • l,973. :sti,e--has· requested that;' her claim be- re-
·,.·:i :r .,opened. BeCi3:USe her···aggravati:on rights. have exp4"rea,· :the .. 
. ';'.•,-,'; ,SA:J;:f. co:rporation· re.fer red- t!}-e · ma1;:~er .'.to· tlie Boax:d·. for. c.t?n-
:.:; 1/ siderat'.ic;m· und~r its ._own ~i:r~i?n··j~r~_sdi?tio"n· .. ·_ . ,.;··. ~:·· 
. . "' . : . -~ . . - " ' ' 

•· ... Dr. ·John Se!bu· bega~ seei1:1g··_clai~~n·t in e~riy-,19)8'•:·f_or 
j • :·qotnplain'ts ·of leg pain.:. Bot~ a't· that1 tif!\e and=,~-in' May. 19~0 · 
-.· .. ,,.:he felt it was difficult to· 'dif-fer~·ntiat.e 'between 'the.·,''.hys­
·,:·-~··,:A:eroid•'a:q.d organic ph.enomenon 11, "iniclaimant .. · On'. Jurie. 2T; :·: ,•. 

· :: ' -'19 80 ,·. br~:· Serbu de.cided to h9spi.talize claimat\t/'for· a mye:\.o­
'./,-·. gr~·-ln order to better determine C laiinant Is' real ·probl~.rri . 

. :_,~:.tie. recommended. the claimant'$ claim b_e _reopened for th1.s · 
· \-:.~\·s.tµdy . .'-- .. On," Jip .. y 2.8, · 19 80, a myelogram was <;Jon~· and' tqe .:.: .. 

;-' ._J:._fol low~:rig·.' day. Dr.· S'erbu perf9rmed ·surgery. on . claimant~ s: ·: 
l•J'- 'I, bl••·.;.._i;. , ••. ~ ... . ., • , - • - ' 'I : ••. •• • • • : 1· · •.• ·r .. !: a~ .. -• <· ,... . . · · ,-~-.. . · ·;.,! 

, ':.::~ ~-.~ :-; 
1 

:., • • • , : 4 ' • 1 ' t. • .. 

,_.; ,;.:,: · :: ·· ,The ·sA.tF. Corpor.ation, advised the Board that· it did ,.not 
i..::-~;•dppose 'a 'reopei:iing of claimant'.-s c~aim for· the'.surgery .. 1 ••• ·, 

.... • ' 1 . f . a· b S b . . . .. · . . . '. . . ' '. . '· , ,·,,:per orme r. y. Dr. er u. : .· . • . · , . , · · . . : · •·,·. ~.t ·· : • -:. 

'';)i·t~i.Jy:.;I.:; .. ~;'..'-: . .-/:.i.: .... ::.-.-......... . . •' . ! i ... , .,. .. ·- .:: . ·.: • ,: ...• '.' .... ·.•·.~<· .:. •I ,, 

•\., · .• ·-, 1 .. , ·, • 
• .. 't !1 ••• • •t• ! 

? .. ~' .. I!~ 

p\ ·:;,·.;: 

· .. !}}·!,-::·_) 
•.J_ .. 1-, __ , .... .. ·;• ·. "' 

, .. ,·.' 
~ .. ~ 

L· . '. 
', 
. ' ••I 

J ... ,. '. 
1., .'" •• i "'.'."849-

: .......... ····•..ii. . r·-

. - . ' . ~ : 

o MO;' 1980
LINDA (WILSON)' LEACH; .'c aimant; ’

, Emmons, Kyle, kropp.' Kryger, '
;'V Claimant * s Attys .

.  AIF,;.Legal,  eryices.i : Defense’Atty.' v.
' • ;V;‘'6rder''of■^;DisrivissaIvi-''.yf:'' ,,

. >. 1;.' ... . ,VA 'request for.-review and -cross-request for review having
■'yyyybeen';dulY-'fil'ed'With the WorkersCompensation ‘Board in the
/'jyiV.jaboveyenti'tled _.mtter by' the;,claimant and . AIF -.Corporation ,
; :yyjV'^respe'ctiyel'y'/yahd-'said request for review '.and-.cross-request
'.',y v-'-.for .review , now haying been withdrawn/''

; j"'IT I /THEREF0RE"0RDERED that the request'-for review aria
'Grosserequest for review now pending before the Board are:

• hereby dismissed and, the order of the Referee-is- final by
■ ' .y-.operation'of: lawV’-.'" • •' •

■ . ' !

 eptember 15, 1930

O

O

• . • ' / CLAIM-NO. , C 465282
'y V JOYCE BAT ON, CLAIMANT , ■ . '
r’ i  AIF, , Legal  ervices, Defense Atty
‘.- .y Own , Motion Order , , .

.y.iv; ;Qlsin'^3nt sustai'ned',a,compensable'in jury to her back .on
August. 15, ■ 19 7 3. .  he has-requested that; her claim be re-

■r:t -opened. Because her'- aggravation rights have expired/ the.
'I'.’! . AIE Corporation’ referred-the matterto• the Board .for , cqn-

sideraiion' under its.own mbtion' jurisdictio'n. . /'■

br. John  erbu-began seeing ' claimant in early .19 78 -.for
•; ' ;■ complaints of leg pain.-. Both At-that'time andvin' May 1980
.'••v"'h'e felt it was difficult to''dif-fere'ntiate between'the.-."hys-

/.--teroid' and organic phenomenon’-'"in';'claimant. On• June . 27>
' 'i9 80, br.-  erbu decided to hospitalize claimaat;'for' a myelo-

!/••• grarri' in order to better determine claimant's’ real problem.
He. recommended-the claimant's claim be .reopened for this

•/- .-i/s.tudy. • ‘ On,'July 2.8,' 19 80 , a myelogram was done and ’ the
following, day. Dr.-  erbu performed, surgery 'on 'claimant's-'
back.' • • ' • • ,

• v/- • -The . AIF. Cprporation: advised the Board that it did.-.not
.'oppose 'a reopening of claimant' s claim for- the'surgery • -.

/•'^■''yp'e’rforme.d-;by. Dr.  erbu'. . '/t- .

t’.

-849-

’ 

’ 

' - ' 

' 

, 

' 

. 

' 

, 



        
          

          
         
   

   

      

    
   
    
    

          
         
           

          
         

         

         
          
        

        
            
  

       
    

         
         

       
         
       

         
          

   

          
         
 

         
 

      
        

       

Board, after considering the e vidence be f o r~ it, 
concludes that c laimant ' s claim should be reope ne d as o f the 
date she entered the hospital for the rnyelogram a nd surgery 
done in Ju l y 19 80 and until closed pursua nt to t he provi­
sions of ORS 656.278. 

IT IS SO ORDERE D. 

WCB CASE NO. 79-4186 

TIMOTHY D. BONTRAGER, CLAIMANT 
Dav id Hittle, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

September 15, 1980 

This case is before the Board on the SAIF Corporcttion's 
(SAIF ) request the Board review the Re feree 's order which 
found SA IF was responsible for a $90 medical bill f or services 
rendered by Dr . Moore after December 12, 1978, under GRS 
656.245 , and awarded claimant's attorney a $200 fee f or 
prevail i ng on that issue. SAIF conten ds th is was i n e rror. 

Claimant injured his back on February 4, 1974 while 
lifting a cabinet. Dr. Cohen diagnosed this inj ury as a 
strained interspinous ligament of the eighth dorsal Vf, rtehr '1 . 
He felt claimant wo uld have some permanent par t ial d i ~ability 
due to t his inj ury. On May 15, 19 75, Dr. Cohen four.ct ;:;laim­
an t Is condition stationary. 

A Det e rminatio n Order , date d June 5 , 1975, a warded 
claimant temporary total disability compensation. 

On Septe mbe r 21 , 1977, claima nt wrote SAIF sta t ing his 
condition had worsened. He indicated Dr. Moore felt. hi s 
back needed a dditional treatment. Claimant req uestec his 
claim be r eopened. SAIF advised claimant he could receive 
medical t r e a tment without reopenin 9 his clair:i. On October 
4, 1977 , claimant's attorney requested a heari r. 9 on the de 
facto deni a l. In Dece mber 1977, he again wrote SAIF asking 
his claim be reopened. 

On Sep tember 25, 1978, the SAIF iss ued a formal denial 
of aggravati on and on October 9 cla imant 's atto rney amended 
his request. 

On November 27, 1978 , Dr. Fax reported he f elt c l.:iimar.t' s 
condition was stationary. 

A Dispute d Claim Settlement, approv~d Decermer 12 , 
1978 , provided that claimant 1 s requests ~o·r hearing raising 
the i s sues of temporary total disability,{ de facto denial, 

-850- I 

The Board, after considering the evidence before it,
concludes that claimant's claim should be reopened as of the
date she entered the hospital for the myelogram and surgery
done in July 1980 and until closed pursuant to the provi­
sions of OR 656.278.

IT I  O ORDERED.

WCB CA E NO. 79-4186  eptember 15, 1980

TIMOTHY D. BONTRAGER, CLAIMANT
David Kittle, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF

This case is before the Board on the  AIF Corporation’s
( AIF) request the Board review the Referee's order which
found  AIF was responsible for a $90 medical bill for services
rendered by Dr. Moore after December 12, 1978, under OR 
656.245, and awarded claimant's attorney a $200 fee for
prevailing on that issue.  AIF contends this was in error.

Claimant injured his back on February 4, 1974 while
lifting a cabinet. Dr. Cohen diagnosed this injury as a
strained interspinous ligament of the eighth dorsal vertebra.
He felt claimant would have some permanent partial disability
due to this injury. On May 15, 1975, Dr. Cohen found claim-
^t's condition stationary.

A Determination Order, dated June 5, 1975, awarded
claimant temporary total disability compensation.

On  eptember 21, 1977, claimant wrote  AIF stating his
condition had worsened. He indicated Dr. Moore felt his
back needed additional treatment. Claimant requested his
claim be reopened.  AIF advised claimant he could receive
medical treatment without reopening his claim. On October
4, 1977, claimant's attorney requested a hearing on the de 
facto denial. In December 1977, he again wrote  AIF asking
his claim be reopened.

On  eptember 25, 1978, the  AIF issued a formal denial
of aggravation and on October 9 claimant's attorney amended
his request.

On November 27, 1978, Dr. Fax reported he felt cl^iimant's 
condition was stationary,

A Disputed Claim  ettlement, approved December 12,
1978, provided that claimant's requests fior hearing raising
the issues of temporary total disability,| de facto denial,

-850-



        
         

        
        

      

        
         
        

        
        
         
   

          
           
         

        
          
         

        
      

         
        

          
        

          
        
          

          
           
        

       
         
        

        

           
          

        
          

          

       

of aggravation, penalties and attorney fee s , were 
dismi ssed since SAIF a gree d to pay claimant and c laimant 

· agreed .to .accept $2,000. The stipulation provided the 
aggravat ion claim was settled and in no wa y af fec ted claimant' s 
fu ture right to file an aggravation claim . 

In February 19 79, cla i ma nt's attorney fo rwarded t o SAIF 
c erta in medical bills totalling $442. These bills were for 
medica l treatment provided before an d after the stipulation 
was entered into. SAI F denied responsibili ty for these 
biils . It took the position the Disputed Cla im Settlement 
bar red claimant from s eeking further sums except as p rovided 
under · ORS 656 . -27 3. · 

The Referee found that a portion o f t h e medi cal bills 
were unpaid at the time the stipulation of December 12, 1978 
was entered into. The Referee found t h a t t he stipulation 
barred claimant from seeking recovery of t h e medical bills 
for trca t ment prior to the date of t h e s tip ula tion. !-l oweve r, 
the Refe ree found ·sAIF responsible for $90 for mC!ci cul 
services rendered by Dr . Moore after the stipulation and 
·awarded claimant's attorney a fee of $20 0. 

The Boa rd, after de novo review, modifies the Referee's 
award. ORS 656. 2 45 provides that. an injured worke r is 
entitled to medical s ervices as may be required after a 
'determination of permanent disability if they are related to 
the condition caused by the industrial injur y. There wa s no 
provision made in this statute :or t erminating medical 
services . · They run for the life of the in jure d worker. He 
cannot stipulate them away a nd they cannot be taken. The 
Board finds in this case SAIF is reipon~ihle for all the 
rredica l services rendered by Drs . Moore and Fax related to 
claimant's inqustrial injury. Therefore , the Board modifies 
the Referee's order and remands the medical bills of Ors . 
Moore and Fax to SAIF for acceptance and payment . 

ORDER 

•rhe Referee' s o rder, dated November 27, 1979, is modified. 

The medi cal bills of Ors. Moore and Fax are remanded ~o 
SAIF for acceptanc e and payment under the provisions of ORS 
65 6 •. 24 5. 

~ Claimant's attorney is hereby granted as a reasonable 
att?rney ' 7 fee~ sum equal to 25 % o f the medical bills 
claimant is relieved of paying as a resu lt of this order. 

The remai nder of the Referee 's order is affirmed. 

-851-
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denial of aggravation, penalties and attorney fees, were
dismissed since  AIF agreed to pay claimant and claimant
agreed to accept $2,000. The stipulation provided the
aggravation claim was settled and in no way affected claimant's
future right to file an aggravation claim.

In February 1979, claimant's attorney forwarded to  AIF
certain medical bills totalling $442. These bills were for
medical treatment provided before and after the stipulation
was entered into.  AIF denied responsibility for these
bills. It took the position the Disputed Claim  ettlement
barred claimant from seeking further sums except as provided
under OR 656. 273.

The Referee found that a portion of the medical bills
were unpaid at the time the stipulation of December 12, 1978
was entered into. The Referee found that the stipulation
barred claimant from seeking recovery of the medical bills
for treatment prior to the date of the stipulation. However,
the Referee found  AIF responsible for $90 for medical
services rendered by Dr. Moore after the stipulation and
awarded claimant's attorney a fee of $200.

The Board, after de novo review, modifies the Referee's
award. OR 656.245 provides that an injured worker is
entitled to medical services as may be required after a
determination of permanent disability if they are related to 
the condition caused by the industrial injury. There was no
provision made in this statute for terminating medical
services. They run for the life of the injured worker. He
cannot stipulate them away and they cannot be taken. The
Board finds in this case  AIF is responsible for all the
medical services rendered by Drs. Moore and Fax related to
claimant's industrial injury. Therefore, the Board modifies
the Referee's order and remands the medical bills of Drs.
Moore and Fax to  AIF for acceptance and payment.

ORDER

The Referee’s order, dated November 27, 1979, is modified.

The medical bills of Drs. Moore and Fax are remanded to
 AIF for acceptance and payment under the provisions of OR 
656.245.

• Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the medical bills
claimant is relieved of paying as a result of this order.

The remainder of the Referee's order is affirmed.

-851-



    
    

  

         
         
         

         
         

         
        

            
          
         

           
         

       
          
          

         
        

   

      

      

     
    

   

          
        

          
          

          
       

          
          
       

            
           

        
          

NO. C 454856 

RAYMOND N. CROOKS , CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

September 15, 1980 

On August 29, 1980, the SAIF Corporation forw a rded to 
Ll1e Board severea l medical documents in regard to claimant's 
July 24, 1973 in~ustrial injury claim. It indi ca ted that 
claimant' s aggravation rights had expired and it would not 
oppose reopening the claim under the Board's own motion 
jurisdiction. 

On Aug us t 11 , 1980, Dr. John Maxwell, a neurosur,3eon, 
indicated claiman t was complaining of left medial scapular 
pain, some pain in the left shoulder and his left arm "feels 
like it' s asleep in the distribution of C6-7". He re lated 
this to the 1 973 industrial injury and resulting suryeries. 
He recommended that a myelogram be done and that he u~dergo 
a C6-7 anterior cervical fusion for the pain and discomfort. 

The Board, after considering the evidence before it, 
wncludes that c laimant's claim for his July 24, 1973 injury 
~~0uld be reopened as of t h e· date he enters t he hospital for 
t r.Q treatment and surgery recommended by Dr. Maxwc 11 and 
w1ti l closed pursuan t to the provisions of ORS 656.278. 

IT IS SO ORDERED • 

• 

CLAIM NO. BC 374097 

1lOBERTA F. CALVIN HENDERSON, CLAIMANT 
.nIF , Legal Services, Defense At tv. 

Ame nded Own Mot ion Determination -

September 15, 1980 

The Board, on S ep tember 4, 1980, issued an own Motion 
, ,ctermination which granted clai mant an award of temporary 
.c,tal disability from J anuary 28, 1980 through July 23, 1980 
Jes s time worked and compensation equal to 96 ° for 30'i un­
scheduled low back disability. This was in additi on to any 
previous awards. Claimant was hospitalized o~ J anuary 28, 
1980 for a myelograrn. She was discharged on February 2, 1980. 
The Board previously had issued an Own Motion Order reopening 
thi s claim effective the date claimant was hospitaliz e d prior 
t.o her April 18, 1980 surgery. The Board arrcnds its Septen-ber 
4, 1980 order and grants claimant an award of temporary total 
di sability compensation from January 28, 1980 through February 
2, 1980 and from April 17, 1980 through July 23 , 1980. 
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RAYMOND N„ CROOK , CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

On August 29, 1980, the  AIF Corporation forwarded to
the Board severeal medical documents in regard to claimant's
July 24, 1973 industrial injury claim. It indicated that
claimant's aggravation rights had expired and it would not
oppose reopening the claim under the Board's own motion
jurisdiction.

On August 11, 1980, Dr. John Maxwell, a neurosurgeon,
indicated claimant was complaining of left medial scapular
pain, some pain in the left shoulder and his left arm "feels
like it's asleep in the distribution of C6-7". He related
this to the 1973 industrial injury and resulting surgeries.
He recommended that a myelogram be done and that he undergo
a C6-7 anterior cervical fusion for the pain and discomfort.

The Board, after considering the evidence before it, 
concludes that claimant's claim for his July 24, 1973 injury
should be reopened as of the- date he enters the hospital for 
the treatment and surgery recommended by Dr. Maxwell and
uiitil closed pursuant to the provisions of OR 656.278.

IT I  O ORDERED.

CLAIM NO. C 454856  eptember 15, 1980

CLAIM NO. BC 374097  eptember 15, 1980

ROBERTA F. CALVIN HENDER ON, CLAIMANT
iAlF, Legal  ervices, Defense Atty.
Amended Own Motion Determination

The Board, on  eptember 4, 1980, issued an Cwn Motion
Determination which granted claimant an award of temporary
total disability from January 28, 1980 through July 23, 1980
less time worked and compensation equal to 96° for 30'^ un­
scheduled low back disability. This was in addition to any
previous awards. Claimant was hospitalized on January 28,
1980 for a myelogram.  he was discharged on February 2, 1980.
The Board previously had issued an Own Motion Order reopening
this claim effective the date claimant was hospitalized prior
'-Q her April 18 , 1980 surgery. The Board amends its  eptember
4, 1980 order and grants claimant an award of temporary total
disability compensation from January 28, 1980 through February
2, 1980 and from April 17, 1980 through July 23, 1980.
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Sept'ember 15, 19?0 ·, .~ · -·.; ; ·. · ,· ., : · .. CLAIM NO . 3W-109357 
~•• -• • ~ ' • • • • .. . -.. I" • .. - ' • 

_ ~-·· .. r~ · .. :~·~- ., _. :i,, , ... 
. :<_:; ·'-'WALLACE_ E'~: JOHNSON, Ctl\·IMANT ' .. . t· . 
.. ··.,:·Galto~, Popick,'& Scott; Claimant's ·Attys~' 

. -Lang, Klein, Wolf, ·smith,: Griffith'· . 
' .: & Hallmark, Employer.1, s A ttys·. · .. ' 

. :, · Own' Motion Order · . . . . . 
-.. ' ~ 

. .·.,. 

I : .••·- ' -, : • - I"\ 7. ••• ' ' • - ' ~ ··- ... T'' ,. • ~.- : • • • .:: ... -- ..... �- ••• , •• 

. ; f ·:,'. · ·. .On July . 2,. 19·90 ,' clai~a~t ~ .. by and''. through" "his" ati.orne-1, 
: 1 · ·.:tequested th"e Board exercise its· ow~. mbtion ,jurisdiction1 a;1d 
,; reopen' his .clairn'for a~· injury'··s~stained on· March 1, 1974. ,·. 
,., Claimant's cla'irn was initially. ciosed "on March· 18:; 19 7 5 · anci" . 

--~is· aggri3.vation ri~h!:s 'pa;1e exp~-r~d .. ·.-~~tac:he1 .to hi!3_.. re- , 
quest were, supporting m~d~pa1 reP,ort~,. _i_i:,.c lu.ding th_e . ope_rc.:­

., ·.tive report· for- ·surgery,, performed by Dr.· .Gr"i-tzka on_·:May 16, 
' • ''. :; • '19 8 0 • • • • • • ' • . L 

. - '; ~ ..... ~~ ~- ,,_ : ... :. '-t ~. ' - ... •• • . ·., ~- '' •• - •~, ' ·: ,. '> 

·.· ::· .::~• .,. Although .it was;.ob~ious thatt·~iai~ant.'had a ,badly, 
·. '.':, d¢genera ted 'b~ck, t}:le· eviden_ce did, not· con cl usi vel'y connect 

. '·.'_--:claimant's 'present· problem.s with·hi~·.1974 industrial-injury. ·>:. :The. carrier, by ?-nd through its'•attorney,,. felt 'tn.:.it un1:ii 
; ;-~- _sucl1 p~oof· w~:S m~de.·_ av·ai ~able, the r(:!quest · fo~- own ;not ion 
(.·:··, ·reopening should· be denied. · ,-,. ·: · · : . . .. .. : . '· • .- · 
.i; ,i \ . - • ~ •. > • • 1 ' • 

· ·.' On August· 15, -19 80, rir. Gri t'zka advised clai~an t' s . 
. · .. · · attorney that .his: P.roblem was due, :i,.n part, to degenerative 
: . '· arthri,tis of the .lumbar spine. -·He felt that claimant's-·-. 
· · . .':"underlying.degenerative back condition was rendere'd per-
_,·:-: r•:, -~nently: sy~ptomatic. by the injury of· 19 7 4" . ne :state(?--. that . 
>::-· :·the.·19·74 '.injury "triggered the prqblem ·which re_sulted ·in •the 
,\';·._,ne:ed' f?r 'surge:r-y i11 ~aY, i9so~ · · 
....... _;":·,.\"'\•: ...... ,·.,}- ~-.·:. -·.1 ... ~ •• : ~ •• ' ' • • ':··:, 

''. -~ .. ,",:,. · ._, The ·carrier was still un'able to agree. that the claim 
:-.~:---,.'should-b~ reopened and requested that the matter be' set_.for 
:·. 1 \ :_.·a:.hearing. · · · · · 1 · -; :' 
.... ,, . 

. :"./,:k,,:'. · Th~ ·.~oard·, ·after tho'rough -consicleratiori' ·o·f ·the· evidence,· 
befor"e: it·! finds th.at claimant's c~aim shql!ld be reopeneq ;·as 

'.";°,'< 'of· the:qate he was hospitali'zea··_for the May· 16,' 1980 ~u.r_gery· 
::;, .. .-aJ"\d ·until. c·losed 'pursuant ·to. the· provisions of ORS 656.-27.8. 
~:_._, Cla"imant's attorney-is enti.tled.-to a 'fee equal ·to··25% of . 
,.-;.,:_-·the incr'eased compensation. for temporary total· di.sabili ty 
·.-· •••• --~ ...... ·-·- • ;" ·--·~ ' ~ • • ... • ""·,. ,,·- •• -~-~ , ~·--- - r,- ' •· •.•• 

• i • ' '· 
j 

I f-" ; 
. •'• , .. , ·, . 

" I 

. ·,~··--·------
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,,,, 

' /-.’.The:-Bo^r-d,. notes^ that; claimant-' srniarried 'name-,is Henders
. tuVahd 'the/ eplember-'M i9.80-..,Own'-Motion Determination should be

-• ...:;amended ■•-to show-‘that’’name.’'1-1'••'‘V
.1 •

I ; 0. ORDERED.--' •
•t

■: V, . ' /, . ■ ,.; ■/ CLAIM NO. 3W-109357 •  eptember 15, .1980
" WALLACE E'.' JOHN ON, CLAIJ^T
Galton, Popick, &  cott, Claimant's Attys;
Lang, Klein, Wolf,  mith/ Griffith' "

’ '*& Hallmark, Employer',s Attys. ' • . ’ , ^ ’
Own ’Motion Order , . ’

1. 5f;,
■ !

. )

■'. ■ On July 2 , 1980 , claimant,, by and'.through' his attorney,
requested the Board exercise its own. motion.-jurisdiction' and
reopen his .claim * for an in j ury'“sustained on March, 1, 1974. • ■
Claimant's claim was.initially.closed on March 18, 1975 ana
His aggravation rights have expired. ,,, .Attached to his- re*-
quest were‘supporting medical reports ,.'including the .opera-
•tive report • for- surgeryjpe’rforrhed by Dr.'Gr'itzka on-May 16,
.;198,0. ' '■_ / 7 . " ‘ ■ ■' ...

.1’ Although it was. obvious that claimant'had' a .badly;
degenerated back, the evidence did., not' conclusively connect
•claimant's present problems with■his .1974 industrial injury.
iThe-carrier, by and through its"attorneyfelt'that until
such proof'was'made.'available, the request'for own motipn
reopening should'be/denied. '''-

On August 15, 19 80, Dr. Grit'zka advised claimant's-,
‘' attorney that his : problem was due, in part, to degenerative
: - '■ arthritis of the lumbar spine. -He felt that claimant's’-.

, ' - underlying. degenerative back condition was rendered per-
'" manently■ symptomatic by the injury of 1974". He stated that .

-' the. 1974 ^injury triggered the problem-which resulted in'the
M-/need'for' urgery. in May 1980. ■

1-1. The ^carrier was still unable to agree that the claim
.'should-be., reopened and requested that the matter be set. for

■'^'1-';'a',hearing. . '

• • The -Board-, after thorough -consideration' of 'the evidence-
. before ,'it-^ finds that claimant's claim should be reopen.ed/as

'of- the/date, he. was. hospitalized'.for the May 16,' 1980 surgery'
/;:..-’a.nd'until, closed pursuant to the■ provisions of OR 656.-278.
7/. ; Claimant's attorneyis entitled-to a "fee equal to' 25% of
/'■.'the increased compensa-tion' for temporary total disability ",
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nted by thi s ,order, payable out' of said compensation as 
paid, not · to e xceed $750. 

IT IS SO ORDERED. 

WCB CASE NO. 78-10,285 

ELDON J. NELSON, CLAIMANT 
Bodie, Minturn, Van Voorhees, 

Larson & Dixon , Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmarki Employer's Attys. 
Reques t for Review by Employer 

September 16 , 198 0 

This case is b e fore the B0ard on l he emr,, l oy~r •s re:quest 
th at it review the Referee 's order which set aside the 
~np loyer's denial of this cila i ffi and remanded the clain to it 
fo r processing and payment of al l compensation due c 1. aiman~ 
by 1 aw and awarded claimant I s attorney a fee. The e:::ployc r 
contends tha t claimant suffered interven ing i nj uries which 
rel ieved it of responsibil ity for cla i mant I s cur r ent c ond:. ·_0 1: . 

Claimant, on April s ·, 1977 , · while employed by t his 
employer, was .in jured when wh ile tryj :19 to . pry a log w i. t!-. a 
peavy, the log rolled back striking ·claimant knockin ~.i. t,im 
down against t:1e trunyons . ·Cla.imant was taken to t he r.ospi t.Jl 
and his i~jury was diagnose d as a contJsion of the left · 
fla nk. Claimant mis s e d approximately a we e k of work .:.L:c..~ 
t hen left employment with this employer. Claimant s:.c.a t ed 
that a fter his original injury his back would occasio r,dl ly 
flare· up with minor back pain. · 

In December 1977, claimant went to Dr. Bylund cc::r.p l .::..11,.:..n g 
of increasing back pain. Dr. Bylund reported that i n~ udi a ~~ ly 
after his or iginal irijury , clainant had had a :ittle ~in ~ili ~g 
in his left leg, but had none since that tirr.e. Clai1:,c1n t c.ad 
so ught treatment from Dr . Bylund because he was havi ~~ 
Ji f ficulty sleeping in a trailer. Dr. Bylund sug ges::.ed 
claiman t use a firm mattres s and p rescribed some Sor..~! C:omp-:.~mC::! 
fo r his use. 

In early January 1978, Dr . Bylund reporte d claiffi~nt 
still was complaining of back pa i n . He. fe lt ·::.hat cl a :. ::1ar, t.. 
mi ght have bilateral spondylosi s or so:-ne type of othe r low 
back disturbance. He pres<?ribed a back brace f.or c l aiman t .. 

On February 1, 1978 , Dr. Ca rter reported that cluiman ~. 
was . c ompla ining of constant numbnes s . i:1 his left l ee:, .i 

tingling sensation with intermittent severe cold sem,;,·_:;. ion 
in the left leg, ni ght pain which wa s a chin g in char ~~te r 
a nd in cerupted his sleep and pain in the rnid--back and uppe ;_· 
l u_mbar region of the ba_ck. Dr. _carter felt claimant h 0.d 

-854-

granted by this order, payable out of said compensation as
paid, not to exceed $750.

IT I  O ORDERED.

WCB CA E NO, 78-10,285  eptember 16, 1980

ELDON J. NEL ON, CLAIMANT
Bodie, Minturn, Van Voorhees,

Larson & Dixon, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Employer

This case is before the Board on the employer's request
that it review the Referee's order which set aside the
employer's denial of this claim and remanded the claim to it
for processing and payment of all compensation due claimant
by law and awarded claimant's attorney a fee. The employer
contends that claimant suffered intervening injuries which
relieved it of responsibility for claimant's current condi. ..or.

Claimant, on April 5, 1977, while employed by this
employer, was injured when while trying to pry a log with a
peavy, the log rolled back striking claimant knockinvj him
down against the trunyons. Claimant was taken to the hospital
and his injury was diagnosed as a contusion of the left
flank. Claimant missed approximately a week of work ci.-c
then left employment v'lth this employer. Claimant st<ated
that after his original injury his back would occasioi'xally
flare up with minor back pain.

In December 19 77, claimant went to Dr. Bylund ccir.plain^ng
of increasing back pain. Dr. Bylund reported that inavudia’icly
after his original injury, claimant had had a little tin^dirig
.n his left leg, but had none since that time. ClaiL.ant had
sought treatment from Dr. Bylund because he was having
'difficulty sleeping in a trailer. Dr. Bylund suggested
claimant use a firm mattress and prescribed some  oma Compound
•'or his use.

In early January 1978, Dr. Bylund reported claimant
still was complaining of back pain. He felt that claimant
might have bilateral spondylosis or so^me type of other low
back disturbance. He prescribed a back brace for claimant.

On February 1, 1978, Dr. Carter reportea that claimant,
was complaining of constant numbness in his loft Icc, <i
tingling sensation with intermittent severe cold sens<. cion
in the left leg, night pain which was aching in character
and interupted his sleep and pain in the mid-back and upper
lumbar region of the back. Dr. Carter felt claimant had

-854-



        

       
           
        

           
       

          
          
            

           
          

       
        

         
         
         

         
      

        
           
            

           
          

         
 

         
         

       
          
           
           
    

        
        

         
             
 

        
        

       
          

        
          
          

           
         

          
    

ra l. spondylosis with scle rosi·s -of. _the oppos.ite · pcir s 
interarticular is. 

Cla im.ant tes t i f ied th a t . approximately three wee.::-~ ::; i1 ft~ r 
his initial injury he had began work in g fo r a Mr. Co ~riea 
who operated High Line Loggi ng. Sometime in !•lay 197£ , 
claimant was _operat ing a skidder wh e n a load of logs 3 truck 
a stump, causing the skidde r the _turn over. 

On May 17, 1978 , c laimant returneJ to Dr . Car t er . He 
. advi sed Dr. C~rt~r t~at approximately a week prior to his 
seeing the doctor he had rolled the skidder und i~ s o do in g 
he felt that he had twisted or strained his b ack whi Lt 
caused an increase i n his back pain. Claimant repor L~d tha t 
he h ad re current back pain which haci been wors e reccnt i y. 
Dr. Carter diagnosed increased mechanical low back p...lin 
related to a unilateral spondylosis. Dr . Carte:. felt t hat 
the claimant's pai n was directly related to a ne w ac~ident 
and was not speci fi cally a continuatio n of claimant 1 s ori g i ~al 
in dust rial . injury. Claimant indi ca tee that h e rniss e d a f2w 
days from work because of this incident . 

Claimant returned t o Dr . Carter indica t in g ".:Lat or. 
August 28, 1978 , whil e worki n g on a c.:1r for his bos:.; , Mr. 
Corr iea, he had bent over and a ttempted to li ft a heavy car 
part an d deve loped pain in his low b ack. Dr. Carter f2lt 
that this condition was probably direct ly related tc n ."n ew 
accident " and not specifically a con tinuation of the or iginal 
industrial injury. 

Dr . Franklin, in February 197 8 , i ound t h at claimant h~l 
a normal neurological examination with a history tha .:· was 
only sligh tly reminiscent of mild lumbosacral radic ulopatr.y 
with numbness, whi ch at times extends into the LS , Sl di s tri­
bution of t he le ft leg. He noted claimant 's famil y h ad a 
history of · s e vere anxiety and he fe lt that part of cla iman ~ •s 
problem was related to this. 

On November 29 , 1978, the Worke rs' Compensati on i nsucan c ~ 
, c a r rier for this employer denied res ponsibility for this 

cla im based o n the fact that claimant's current conditiou 
did not arise out of or in the course of his e mploy ment with 
this employer. 

In Augus t 1979, Dr . Carte r, in response t o wri t~~n 
que6 t ions f rom t h e employer's a~torney , indicated that the 
skidder accident contributed to claimant' s in c reased ~~ in 
and disabi lity. He · also indicated tha t in terms of me;Ucal 
probability , claimant may h a ve had increased pain ·as· a. 
result of t he original accident but in terms of probabili ty 
"more proba ble with a new incident". Dr. Carter made th i s 
r esponse to the question asking if what· he found on -h(s 
examination in May of 1978 was ari inevitable cons~que Dce of 
the original industrial accident and i f . it would h~ Je ' ~ccurred 
~e_gardless. · of the skidder a ccident. ·· ' '· ' 

-855-

unilateral spondylosis with sclerosis of the opposite pars
interarticularis.

Claimant testified that approximately three wecx.: after
his initial injury he had began working for a Mr. Corriea
who operated High Line Logging.  ometime in May 1978, 
claimant was operating a skidder when a load of logs struck
a stump, causing the skidder the turn over.

On May 17, 1978, claimant returned to Dr. Carter. He
advised Dr. Carter that approximately a week prior to his
seeing the doctor he had rolled the skidder and in so doing
he felt that he had twisted or strained his back which
caused an increase in his back pain. Claimant reported that
he had recurrent back pain which had been worse recently.
Dr. Carter diagnosed increased mechanical low back pain
related to a unilateral spondylosis. Dr. Carter felt that
the claimant’s pain was directly related to a new accident
and was not specifically a continuation of claimant's original
industrial injury. Claimant indicated that he missed a few
days from work because of this incident.

Claimant returned to Dr. Carter indicating that on
August 28, 1978, while working on a car for his boss, Mr.
Corriea, he had bent over and attempted to lift a heavy car
part and developed pain in his low back. Dr. Carter felt
that this condition was probably directly related tc a "new
accident" and not specifically a continuation of the original
industrial injury.

Dr. Franklin, in February 1978, found chat claimant hac
a nornial neurological examination with a history thac was
only slightly reminiscent of mild lumbosacral radiculopathy
with numbness, which at times extends into the L5,  I distri­
bution of the left leg. He noted claimant's family had a
history of severe anxiety and he felt that part of claimant's
problem was related to this.

On November 29, 1978, the Workers' Compensation insurance
carrier for this employer denied responsibility for this
claim based on the fact that claimant's current condition
did not arise out of or in the course of his employment with
this employer.

In August 1979, Dr. Carter, in response to written
queetions from the employer's attorney, indicated that the
skidder accident contributed to claimant’s increased pain
and disability. He also indicated that in terms of meaical
probability, claimant may have had increased pain as a
result of the original accident but in terms of probability
"more probable with a new incident". Dr. Carter made this
response to the question asking if what he found on his
examination in May of 1978 was an inevitable consequence of 
the original industrial accident and if it would have occurred
regardless of the skidder accident.

-855-



         
         

         
         

          
          
           
            

            
         

         
           

       
           

         
        

        
         
          
          

         
   

         
          

       
          

           
       
        
         
    

         
             

           
        
        

         
         

       
         
         

          
         

          
          

          
         

         
           

       

l aima n t and his wi fe tes t i f ied c hat h e had c on t inu i ng 
low back pain of varyin g inte nsity with ieft leg p a i r. , 
ting ling and numbness after his Apri l 1 977 in j ury. Th 1.;y 
indicat e d t hat this pain grad ~a lly worsened to the poin t 
caus ing him to seek medical he l p. Cl aimant st ated th a t he 
mi ssed work because o f this in l ate 1977. Cla imant d c n i eC 
bein g i njured in the skidder inciden t . He s a i d he was no t 
bounced abou t the i nsid e of t h(':! cab o ;:: the vehicle ar:. .. .: d i d 
not strike any part o i t he c ab 's interi or. He s a id he did 
notice an inc r e ase of pain i mmediately after t he inci dent 
and las t i n g approximately four to five days. Claiman ~ d id 
not fee l t hat this pain was g r e ater than tha t he h ad e x­
perie n c e d on o ther occa sions af ter hi s originui i nj u ry . 
He indicat ed tha t a fte r four o r f ive days th~ 2ai n leve l 
returned t o his pre-existing level. c:aimar.t also deni e d any 
incident l ifting a car part a~d injuring his back. 

The Refere e , afte r reviewing all the evi d ence, c o;1c lude d 
that c laimant 's c urre nt condi t ion was related to his or i g inal 
injury . The refore, the Referee set aside the der.ial o f the 
emp loyer and remanded the claim back to it for proces sing 
and paymen t o f all compe nsation due c l aimant a nd awarded 
claiman t 1 s at to r ney a fe e . 

The Board , a f ter de novo review, reverse s the Re f e r ee ' s 
order . The Refere e cite d the case of Weller v . Union Ca rbi d e , 
28 8 Or 27 , ___ P2d -~- (1979), as suppor t for his dec i-
sion that no new injury occurred. The Board does not f ind 
that t he Weller case is applicable to this case . The Weller 
case in volv e s an aggravation o f an occupational disea ie. 
This c a s e invo lves the question of whe ther claimant SJf­
fe red a new injury or an aggravation and, therefore, the 
Weller c ase is not relevant. 

The Board f inds that the l a w which controls in ..:;1 .i.s 
case is set f orth in the case of Smith v. Ed's P a n c a ~ c House , 
2 7 Or App 36 1, 55 6 P2d 1 58 (1976). The evide nce, in the 
Board' s opi n ion, indicates tha t claima nt had suf fere d three 
d ist inct injuri e s. The April 1977 in j ury was the r e s ponsib il ­
i ty of th is employer. However, subsequent to this in jury, 
c laimant s u f fered two additional injuries to his back . The 
Board fi n ds that these in j uries contr ibuted independently ·;:.o 
the in jury an d are the responsi b i l ity o f claimc.1nt's c,,1 p l oycr 
High Line Logging. Th e Board arrives at this c oncl us i on 
3pplying the last injurious exposure r ule as se t f ort~ in 
the Smi th case. The Board also relies upon the opi nio n o f 
Dr . Carter wh o indica t es t hat a f ter t h e May 1 9 7 8 i nj~ry and 
August 197 8 i n jury thnt he saw c laimant and indicated chat 
he fe l t thes e were new injuries and were not re lated t o 
c laimant's April 1977 injury. The Board find s that the 
denial o f thi s employer should have been affi r med. The re f o Le, 
the Boa rd reverses the Ref eree's order and orders that the 
den ial of t his employer b e reinstated and ·aff~ rmed. 

-856-

Claimant and his wife testified T.hat he had continuing
low back pain of varying intensity with left leg pain,
tingling and numbness after his April 1977 injury. They
indicated that this pain gradually worsened tg the point
causing him to seek medical help. Claimant stated that he
missed work because of this in late 1977. Claimant denied
being injured in the skidder incident. He said he v/as not
bounced about the inside of the cab of the vehicle and did
not strike any part of the cab's interior. He said he did
notice an increase of pain immediately after the incident
and lasting approximately four to five days. Claimant did
not feel that this pain was greater than that he had ex­
perienced on other occasions after his original injury.
He indicated that after four or five days the pain level
returned to his pre-existing level. Claimant also denied any
incident lifting a car part and injuring his back.

The Referee, after reviewing all the evidence, concluded
that claimant's current condition was related to his original
injury. Therefore, the Referee set aside the denial of the
employer and remanded the claim back to it for processing
and payment of all compensation due claimant and awarded
claimant's attorney a fee.

The Board, after de novo review, reverses the Referee's
order. The Referee cited the case of Weller v. Union Carbide,

(1979]288 Or 27, P2d as support for his deci-
The Board does not findsion that no new injury occurred,

that the Weller case is applicable to this case. The Weller
case involves an aggravation of an occupational disease.
This case involves the question of whether claimant suf­
fered a new injury or an aggravation and, therefore, the 
Weller case is not relevant.

The Board finds that the law which controls in t.'iis
case is set forth in the case of  mith v. Ed's Pancake House,
27 Or App 361, 556 P2d 158 (1976). The evidence, in the 
Board's opinion, indicates that claimant had suffered three
distinct injuries. The April 1977 injury was the responsibil­
ity of this employer. However, subsequent to this injury,
claimant suffered two additional injuries to his back. The
Board finds that these injuries contributed independently to 
the injury and are the responsibility of claimant’s employer
High Line Logging. The Board arrives at this conclusion
applying the last injurious exposure rule as set forth in

 mith case. The Board also relies upon the opinion of 
Dr. Carter who indicates that after the May 1978 injury and
August 1978 injury that he saw claimant and indicated chat
he felt these were new injuries and were not related to 
claimant's April 1977 injury. The Board finds that the
denial of this employer should have been affirmed. Therefore,
the Board reverses the Referee* s order and orders that the
denial of this employer be reinstated and affirmed.
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■ • I ■ORDER,
;-. ■ -' ■••';■.. .';The ■ Referee's-order", , ciated’^becember -lO',.' 1979, is reversed

iii’ its entirety., ■-

V, ibe, denial of Echo, Limber ' Company, entered by itsy.' insurance ^carrier-,’-'dated'NoVen'iber.'29 19 78, is reinstated
■,:y;'','_an'd-affirmed.‘./y' ■'■ ■ "r^ , _ j-.. .

V

.-y-i' •

1
' 7i''
■i<,

■V .' ,'/ i ‘ ; . ■ i- WCB. CA E NO. ; 78-431.
NORP^N. ANLAUF,, CI^IMANT ' ■'■,
Malagon Yates., ■ Claimant 's. Attys..
' AIF,' Legal'  ervices ,• Defense Atty ., i yv'y ’
Request; for/:Review^: by, ther AIF-' /\/

 eptember 17,' 1980

:On ■ s

• I »:K>'

I.' r

" This,'■case }is befbfe^ the /Board'' ,on - the ■  AIF -.Corpo^/ar'io
•'( AIF)‘'- reguest :i't-‘re.view ah order'entered 'by ■ the - Presding ;
Referee- grantingtclaimanf's attorney ' 'a;' fee'rof $5,500.00 ,/,V ''
 AIF./'contends 'this, award of'''attdrne'y./fees iis .excessive, f

■ ''TheBoard ^refuses, to, review .this. case. the' sole-issue '■
raised by  AIF, is ' the amount o'f . attorney fees, awarded by/ the’
Presiding''Referee. . ‘ bR -'‘656'. 388 (,2)‘oprovide's that. "If, yn /
:'attorheyyand "the refd.r'ee or board cannot' agree'/upon, they.' *•

• amount;,or -.the/'fee,. each forthwith shall'submit .v'writr.eh'’/', •
statement • o’f'■\the'’-services'/rendered'' to the'presid’ing ' j udge ’ of
the circuit- court'Vin-,the".^cduhty ' in'which the'claimant, reside;
;The" judged-shall . .determine/the amount'^'of'such-; fee" .'/.
.The Board cannot re'viev/'this-.-issue. 'The proper fc:-:um to •
resolv'd >this ..issue, is the.-circuit .court .-of .the- countiy -in , ',
which claimant- resides.'*’' .Therefore the "Board 'denies ■ S’aTF ' o
request it- review this '.case.'. . .;,' v
'ORDER/' ^ 'V- V'\ ■■■■''' ■'

'/The ' AIF', Corporation''s request/.for Board re view/is
'dismissed.; ; •,'■// 'A /' , ,./■ ’ ' ^

, fd' • ' ' I'/ ■' ,' • '., -r
-'•./ ■

•',t X' •i"’;;; ./i
r/r. : • ■ v,' _ ‘

•■au/:-Fl/".'-;A'
-857-

' 
- ' 

-. 

-

■ ■ 

, 

. 

• 

' 



  
  

           
         

           
       

     

       
              

        
     

       
       

       
   

             
              

             
       

         
               

       
         

      

         
        

    
       

       
            

 

 
 

       
         

             
      

        

           
     

        
       

        
              
           

             
      

 

It /if }i (L(,\f /(: .. f:)tt 'if: i: :_}}iii;·Ji¥_J;}}i;\p:_: 1;?/::'tf ki: -~ . . · · 
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:ADRIAN:.:.T:~:-.-/BOYCE,,:.:CLAIMANT"''\/. . , ... · ·!.· ·,':, ·;, 

... a~b'o~;::,:·~ub~n:•~;' :iMar~ndas ;'. B-~·rg ,. Sly·.-.·' ... . ,. . ·:·<'-;· ,;:., ·.-: ,: .. ,.: .. ·. ,, .. ··>,: ·. ;'.,~ . I 

,- (: ·;&~;.Barnett-,. ·,.Claimant~ _s. A ttys: :· ·_ ,, ;·· .-·~ _.):(: · " · · .. · \_'.' •:, ; , : ::.t:·-:: · .. 
I :r;tcMei?,amin_, . Jps~ph ·, Herr:e 11 .' ' : . . ·. : . ·. . ,. ' '1 •. 

.':.·;\& .• Paulson·, .· Employer ~·s·. A-t;:tys ~ f· ·, .. _, ·:: , . ··:··1 .-.·~:.: . '.:'. ... ·· .!: ... ,.· .. _:, . ~:•. ~·~.-: .. · '.':.·.·.·_ ..... , . .-:.; 
40rder:Ori·.Rema.nd 1 •; •••• ·········t. .. ::.,·.:,,'..· ;· .:·: ,· ··.,·. , . .-,.,,_.· ... :•:·.·•>.' · 1 •• ... 

,_i-,:~.::r..· ·.· ' ... _::. ·''.·"'.: . '>. ·\•',.\·;;:, .. ':':_·· ·.:'.,;j . :.;.'-.;;,-'.: (': .. ::.'?·:,_.:'.- :,,.: .. :.;,.; '.-.'--~:."';:, .. ::_:. ~ ·.•·. 
,_:··: .. :)'hE:. :~09-.r~, __ ,:iri -its·,pece:~er' 1_'2,<J_.97.8 •Order ;ri,_je,,-.(:.::d, .. :::: ,: .:": ... 

'·reduced the·,award"<o"f·.60~.;for. :40% loss,of·t.ise-'oCclaini{:int's .. ·; - · 
tlef t :handi' g·rant1ed ·by· th~; .'Referee :to. 2 2. 5.0 ,'·for"'' 15 $~ •"ibs fr,:.:or:t,,· •:: ., ··., ·: · . ,; 

•·~ '• "j• ,e •• ~-h ,,•••·•~· •,,_ ,,,.,, "IS , •••'J'"•• 1,•. ~ ,• ~ •~ I,;\' •• , •'•-(~. .~. ,•· �, •• ~ • •us"ei :o_f' h'is::' left}.•.hand; • ':the· .:arnourit·•·g:r-an ted:.·by·. the"' Deterr~,~-na·:... 1,.. \J . 
't{on ,·'oicie'~~:_: ... ·.fh~:.• Cou:r(:q.f,:Appea1s·;':'/in<an•:.'bpini8n •fiied·:·.,~·· : . .-.:~ ,·:r· 
F.epruary' ~; ·. ·19.80.,\.rev'.·erse'd;_:the· .Boai-a·:. ·a11 d/i.ndica t'ed; i\:) •;.:or1.::-_'/::;. ':·' 
. currep ::with·· •the ::fi11dfri,.is"·.'of .the.: Refer'etc:. that.- 'cla'i':nan·c· \i·1ou:L·c. . ·_ 
• •• ,_ - • ' • • • :, I .. • • . • , '' '· • • .- / -' . , • ~ • •. •• . • , •', . ; ,_ ' • . . •· • ; ~ • . • • • - • i- ' • • - , 

:be/ avfa~.d~d.,: lO. 0 ~ ·:for;'. 4 0 %·:•lp~s .. qr,.;use}?f:\· his< .. l~ft,,h?l:19 <· ,\:. · .. ' ·; .. ;· · ' .• . 
·~---:•~ /J;~. :\?/~.f~.1\~'' ~:-·•~.::~i• '.•:, ~•;,,~~ .. \:t:~ I.~•:•: •),,/•/~:-:'••.t:i t, .:~ • .'~~-,~•••. :f,1.-~~--'.•~•~~. •_-:;~,::,>;\ . ..'."t _/·,:~;/~~.'t. •.•.4~:~_~: ~ft:\• . 

·. · i:~. ; : ·. ::In\~ifju<Igmen·t, and ;'.;-nanda-1;:e:;'\. dated:·-March , ?l ~: :19:80·, ·,( he · ·i_;• .. ,, 
. Courf'. 6 t:··,App.e'als ·/remanded '1this'..-'.case· .. ·· to: .. 'fhe'. :•r:o&rd ;;•for" f \~tf:1:<~;"' . 1 • •• , 

:.'p.to¢e~di"rtgsi:· ·co"t~s'_i s tent· ;"wi tl{ ·.~ fs · e·arl ie r de c :i.' s ion and:, ,:~.-';·.,'i~ ~.:: . ·._'. 
1 ' ~ " .' ., ,. • I I • , •, ' " •, I-., ., , ' ·• • •· t • · , 1 . • • ' • I • • j · •J •;,-f, 
),gp.~,.'·,~j,',~l'.1;,.~~·: a~er:id~? )l:?9I:'e.n.t .and ma1;.da~e (:;:dab~{/~pr~:;: •;fll;:, t, ·, · .,· •. 
:.'"1980·,, the.•.Court · reversed and·· remanded;. this: case to· ·the-: Eoar·ct\ · 
."to' ·co·ni,iider •an>awar'a' ot-: att6,rriey fees. :~nd ·.the . meti1ocl. :~:::--:-:. •;-,.,/,: · . 
. "j,:>ay'ment· .and.:fo'~'.i·'further· pi·oceedi~gs· pursu~nt ·to· .law ar.cl ... i·t;"· .... ~'.. 
earlie~···de'cfsion::.:and ·opi1~ion' in this; case~·. • ·.· . " .'\. 1 

\: • ·,' 

~{?:\ ,·;~~: ;£~1)~\(./}i~~-~~\-~·vr:~~-~'.~~·.:·.'t~ii . ca.~e: ·~)~~/~11:{·:~··~i,;~n~;L'. ,' ':': ·,'·: 1 · 1 •• W) 
•• ~ , '• •• ,"' · ~· ;·.• ' '1: - ·. '. • ,. •_•' •• • ' .... · ••• • ... --' i••1· .~. ~ ·1 

'., ·:Piqvided.: PY; ·.the'::Court, of Appeals. ;.1 revers~s. -.it~--. ::~cemcc-r .. ·,12--;'/ ,, · ,.;·,J.: · 
· !:19:7·s orde'r.';.ahff-'teinstates·· .the.:-'Referee •·s. order ;·;·'ca\:cd · ,:-<cine': .:t;·,:·: :\ 
,··:·_19)8;: ana·:affirm~ •it ... ·clai~~;t's ·att:o:r;i-}ey is· intitle~-1°-to ,~{}-\·. ,·._. :· 
. fe·e. '.eq'ual.'::to···-2 5 %!' ot" the· ,:,increase&·co1i1pens atior,' :c; ranted. :Oy!' :·" .;,• ··:~·;· .... 

-, ·• •. • , , ., . ·~ ~ ·~ .. ·, .r. J;. • ~; • • • , • • ,. : /.~ ,· ~ th1.s·or'der .·. ,, .. · ·' ··· · · · .-.. ' ·· ... • .. _. .-, . •', · 
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'\ ,:'' ,:.: ITt ·rs' so ORDERED. . . ·:·} .. . \ ·.'. .. ' ... , ·,, 
::.f ... · ..... / .. ·:~. ,·.: .. -~-- ...... ~: •... 1 ... : - : ••• : ••••• ··-· ,.... • • •• • { ·•'? - ., .... ~:. ,_;-_· ,1 ... _ .• ,; 

•~ ' 'C • t • . • ' ,$ ' • ' -/' ~ l t ·?' ·, • r;•· 
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. ' ,r : . ·_: />I;,: ~-:~:\,: .. :\ . . •:: ,r • . • · , ., ••. ";, .. • , :· - ; •' 4 

• •· · • •·, I j.• '- ~.-•.~.,.I : ~ _f ,, 
; •;-, • ~I·': :,it; 1 ; • ,':,~ ~ )::•~ ~ •: ~ : I ; I : _.. + •• • • . : t }L ,i:()}? ~LAI~. ~q:_:; o( 7 4 ) 3 i4 . , i :. s~P~einb:~i 11 , · l 9 ~i; ,: . :. :: · 
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·. < ..•. : .\.•on·;.J:uly l:",, 19 8"0, . ~laimant r·eqtiested, 'this,· claifr\ be,'· ... · ,.·:,.:. ·1 

_-r~op_e~~.a_,,·jmder. 'the· !3.oard 1 s:. •oi-ni moti?n••:.f~r i-sdict.ioh:~ ;._.i .. c:'..~i{;;;-':~:i .. ·: 1 , ·.: 

,.ari1:~J1ad: s\1£.fe·red · a .. comp~nsable' · i~j.µry;.J¢ ·. her:, ·l.ef,:t '.·~·r~t,Jt·, on•.';·{ .. (:_. , . 
. April -2.0 ;".·.19 74 .and her aggra. va tion~~ :i;ighJs-.pa~~?expfr:ed:·,1~ ;~:~;/;•,;.: ,~ . 

• • ' 0 ! ' ' • ~ • , -• • I •. •, 0 • • • • • • 0 r r O • ·• < ~ ," O •• - 0 •• _ •.. ~ < • • • • "~ ", 1 • •; , ) l{ ' i ~ ••• ,, • , • ' ~ ' .claimant ••.indicated she has·· had:continuing · prob lerns· w:.. :. ::-,i he.r - .,.·,.~-· .. · 

. ~.;t:~t>:·· t/{l;·.~.// · · ... '_::/·.:·. · ·< .-: . .::::~;-:~ .. •~_.;\./\ _' ::~ .~.'.i·~.: .. ~ .~< > ... :\ {>_''i ·::· · ~,'.·_::~; i :\j·~i<.:t\''.\ .. ·.i:· . 1.\'. ·' 9) 
:, ·.;\)< ·~i:i =.A:.ug~s~: J~ 80, r D~ :. Mql:(ay- reporte~·--cl;:;nman 1:. · .. ~~~ .. :~ ··.~.~[;:.:.·. ·.:: , 

:.go11¢ .:1s urgery ·.1.n:~,June .. 19 79 .. to .advan_ce· th1s 'Yf=l:~.§J l'?:r .. ::_t:,·;:, cl(?!):, .. :.' •.• : , ·.:' .. . 

''.,-••.?_l.:_!: ... :.:;. 'I(.'·:.:.:.:.·_:_r;.: ::z: { . ; ' . ,i' FE~? : ; ". ~-::. ;: : '.'' . : : I:'.: } / i< ::;: > . . ,.'' ': ; 
-~ •' .. I ·: ~ ~ ,.· • t.' ".. :: ! i : l~ ..• • ,,; . ~ • • .. 

’...-v eptember, 17-,,;1.980';.,r/ ,
' -y'-'"' y

.Bloom,; ’Ruben'y-Marahdasi ^ Berg,.  ly*'". ■ v • >v, ■■ ' ‘
;fy-&\'Barnett',.’^.Claimant' s, Attys ^ ;.v ^‘T, : 'Jy": '
‘McMenamin, Joseph', Heirrell ’ . • •. - . . ; ■''•
; PaulsonEmployer f‘s'. A-ttys. y-,;../ '•'//*• -V.v v
iOrder'yoh> Remahdy^_-'';V,;.\‘''yj' vr''-y>‘'A:;:,‘'':V ,'V 'A.-' ‘v-A;

yThe ;Board, '-ari ■its'''^pece"niber’ 1'2,‘’^197.8 ^drdGr ori/;l-levi.y-//,
' ' reduced the; award';;of‘.60 ° 'for. 40% loss ,of ;use;'of' ciainiant’s . ;; ‘
'left'.,'hahdi;.granted ;by' theV'Refe^ree /tby 22.5.®7-fof':’;15%yi6sKyof-''-'^'''' ’’ ■; ■;
•use;-o.f'"h'is.':-_ie'ftV,hand;';:th'e'.;amount-'gfantea','by’, the'‘ Deterrd.naV ^ ;
tion ''6rdery;‘'_''The> Cour-t..d,f -..Appeals'/-’.'in -'an^ '.bpinibn ■f'iie'd\.., ;
February .5./ 19.80.,y-rey'ersedythe_ BoardVan'd.-dn'dicated ;’ir'y.ypn.ryfd. .p
;curred-yith;. the ,;fi of. the^Referee. that.-;clairnan'c‘ ■sh'ou;Lc ' -
.be;yawarde4'--'^.O-^bfor''. 40.%-;;loss. qf;._useV6f-V:hisyieft'Ahand;';’ '
'.'i; ' ■‘;f''.'‘''',y - A'.-''y '-v^ i, /‘ • '■ y/'-'V'A . J '■'..A.

. '.'v, ; !• ■' ;. 'in"Y'a'/-judgrnent.and u-nandate/’V-dated.''-March; 21 /- ,19;80-, v/he ' '!,=•
Court; 'b fr'^Appeals vrema nded''this'ycase'.'" to-'-■the "teard/for >f
.•'prbceedi'ngs'." cbnslstent/witii ;.it's ' earlier decision- and-,.y;'->'i^'"-~'A

. ,'ion.^yyinyah'.: amended judgment and' mandate,-ydatedyApri.;: A^iL'A -A/■ y'
yi9 8.0-/’ - the ACourtreversed ' and- remande'd '.this-', case' "tp- •the'':Epa'rd\ " ;
.to‘.consi'der;'an''Aaward of;.’att6;:hey, fees ;and.'the 'method';p.'it-1 ;i

. 'payment ,and .'fo'rt'further proceedings pursuant to;.law and'.its' ■.
earlier ;-deci'sion:-..'and'opinion' in this'case':’’ ■ .'A., '/v.

. 7'The. ';B6ard/y.afterV'reviewing .this . case' ’with'- th'e'’ .giiidan'cAv-' ■■
I .'prpvide'd^ by, .'.tHe'';. Court./of. Appeals /■ reverse's. -.it4'.*aecernbet.''i2-v"V'‘A:-;
;:19.'7,8 order.;.and''re'instates-' the.yReferee''s''6r'derca'ce.d • ./'dne’:

Ai.19.78,. andyaffirms ‘it. Claimant' s-'-attorney is- bnti.tled" :to
fee/.equal'.yt9‘;25 %r',of the /increasedpcompensatior/ .'<;;r3htec . by/’^y

. ’ .this '/order. 'v . . e .; ‘'A./' '. /■ A’

1 ■

ITOI ' O ORDERED.
I '■

■ ";i ' V “ [ • '•
■;.,/yi.'/; ■ ,y,h;/-." CLAIM , NO.-03 74 .1314 ’  ep-temberl7,i980/;’
■PATTY/CHRISTY;; CLAIMANT^', '^-y.' ’ ■ ■ - . ' i,! ; ,'/' '/ '
/ AIF';, Legali  eryices,yDefehs‘e.-Atty. 'A' ; ■'
Own/Motion'; Order y-' yA-.A''. y ■■/. A' ';:,'Ay'y

-/’'On July 1;,;. 19 80 ,. claimant requested, this*'ciaim bey\.' .-.V;-
.reopened;;'under. the Board' sVown motion--,-j-urisdictioh'. /.■.,C.lai/:-vA//.
..ant-r’had- suf-fered a .-compensabie/'in j,ury;.,t6'. her;'left I'k'net’^ on'/.
.April •26/‘/19 74 and her aggravation;'righ'-ts-.have'expired!'./. /ty/;-'
■Cla'imahty.'ih'di Gated’ she'has'- had.-continuing 'prbblerns’' wi h’fher y-;'.

'■:ib:ibe:y -f'/yy-tv . ■- - 'A'' -A " ..'’' A' A.- ■ A;-- AA’d.' A
-v,v ^ ^ ,v • '' 'A .: v/! •//j ;• '//t 'y! 'A 'A

- I'.'iy./’;' In/August • .i9 80 , 'Dr/.' McKay-' repo"rted'- ‘claimant'’had.. n 'idert.;/
;,g6ne'; urgeryy.in'-yJune ..1979-, to advance' this; pateliarAtvudonyAyA^. ^

.'r858-y
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:•::~ Jt,i; •,::'.• •. •·, j ' ,• ' I .. • · ' /• , • • .. •. • •• ' ·., • • 
n.', .:,r'.• :,: 'I ' t I• • ~ t •,•, • •_.!•" .:.:.', I~::•• '·•~ . .: J••~:•,j;~ . 1''•1• \ •• 

a ,~ • 4 •? 'I 1• • I• • : , •; ._ I ~ • 

·. ,,-\;·~nd. a patellar-·shaving·-. :: He·;·re·lated ,.the-.'need :f:or this :rn.r-
., • • I • • ' • 0 • • • • • ' ' • 0 • • ~- • • ; I • • � 

. - :-, ~g~~:;to· ~lai~":3-nt:,'_s ~~?_4 _inj~r~ •. __ , \.':.- '::":: .. · . 

·-

. '!: . . . . :. . ., . . ~ . . .: j ~ '. • ' • ~ •• ·.. • • ': .: • .. • 

'/ 1.' . ''. Dr .. Tejano·, also. in August 19 8.o··;· .reported claiv.,.:'.lr. t ha:~ 
· .·.not:,.µndergone ·a!l arthro9ram or arthrosi:::opy of h.er knE.~ prio:· 
. ·. to •surgery :to rule. out. a torn medial· meniscus. Clai:r.ant h,·::': 

.. ' :-been hosp·i tali zed on July 2, 19 80-. ancl ,;1.n arth:cogram r-r;vealed 
! a .-torn· medial meniscus ·of the left knee; ·which was subse-

. :'qu~ritly _surgically repaired. Dr. Tejc1no fel'!=-,. based or . . 
'; clai1~ant' s history, ·he· co~ld nqt rul~ o~t 1 that• this cni.di­

t;.ion. wa·s. related to· claimant~s original.injury .. 
• • ' • • • • • • • ' • • • • • ' ~ ......... 
. The .insurer, · in September ~9 80, advised ,·the: · Board it 

.·/agz:eed claimant's need for- the .surge·ry ·in.'Jtily .1980 was 
:;~elated to plaim~nt's 1974 injury. · 

I . . . 

~::':,.·._The Board,· after reviewing the m,1t~rial. in .. the fi:i.e, 
··conc;:ludes · this claim .should ,be reopened. 'effective the date 
"cla.imant was hospitalized . for· the July' ·_f4, ·· 19 80 ·a urgery for· 

. payment of compensation:. and o'trier benefits- provided·- :!:,JC by 
',;_,law until closed pursuant to' ORS. ·656. i7s· . 

• • ,"-r 
,. 
·'. 

• l. ,. 
I•. 
~ - . . 

i '1 ... 

IT ts so·oRDERED. 

· wc:e CASE NO • .. 79-683 
. ,; i ,. 
'.·.JEFFREY.DEBNAM,, CLAIMANT 

· ;Jerry Gastineau, Claimant I s Atty.-
·: '.·SAIF ,· Legal Services; Defense. Atty . 

.- · ~Request for Review by Claimant 
'T •, • 

. 
•'• 

·septer!lber 17, 1980 .. ~ ::" 

. Thi~ case ii.before the £card on dlaimant's and ~he 
·•SAIF Corporation's {SAIF) r~quest ·that {:he Boi:l~d review the 

· , Referee's order which granted claimant a·n add.i tional 1.-8 % 
.':'uris·cheduled. disability for the vas.cular probl.eins and .~esu~ tan t 

, r functional problems stemming from the injury oi · Augus L _.3, 
:.-.1~•77 · and g·ranted claimant's attorney o. fee. Claimant contends 
: 1;:hi~ awar~ · of compensation was not· sufficient. SAil:' ~-.mte:,ds 
:' ~e 'award. of compensation. was excessive~· .. 

The Boara·· finds· f:he _Re:l,:e.cee correctly" set forth ·::.ne 
facts-in her order . 

• • -~ •;: • • - - • ' -

i- . .' .. The Board, .after de nova review, :-ceverses .the R-=:feree's 
- fcircier; · The medical evidence.~n this case ·does not suppor.t. 
:,the -';award of· additional compensation granted by the :{efe:r.ee. 

··The Board.does n·ot find· the,medical evidence to be-pcin,::i.asive 
:·that ·claimant is disabled from pe.rforri-,1.ng· the jobs h,,~ :·iiJ.S 

·previously done. The· Board: finds the Determination Order · . 
:-·¢orrect+Y compensated claimant for afiy ios·s of ·wa.ge t:,arning 
::s.~P.~city _:h.~ suffered due to· this inc'ident. ~he_r_e~~re, tti~ .. 
I. ' • I+ 

·-859-
., ...... ' ____ :::_· ____________________ .;_· ----

',3'and. a patel-lar-; shaving'. Hev, related,;.the'. heed for this sur-
^geryiito' claimant,'s 1974 injury. ‘-"i.'':-' '

V'‘ ’ '• Dr. Tejanoj also'in August 198.0; reported claimant had
■_not>unde'rgone an arthrogram or arthroscopy of her knee prior
1 to' urgery !to rule .ou-t.a torn medial' meniscus . Clair'.ant hrf.
been hospitalized on July 2, 1980-,and an arthrogram revealed

:,a'’torri medial meniscus of the lef-t knee, which was s'ubse-
• quently surgically repaired. Dr. Tejano felt,, based or.
■claimant's history, he could not rule out' that'this condi­
tion .was. related to'claimant!s original■injury. ■

. ■ The .insurer,‘in  eptember 19 80 , advised the board it
/agreed claimant’s need for the .surgery • in , July . 19 80 v/as
^related to claimant's 1974 injury.

:• The Board, after reviewing the material, in. the file, 
‘‘concludes ’ this claim should ,be reopened 'effective the date
"claimant was hospitalized for the July'■1-4, 19 80 'surgery for
payment of compensation ■ and other benefits- provided' foe by
■•Taw until closed pursuant to' OR -6 56.2 78’.

IT I  O ORDERED.

, . • WCB CA E NO. .79-683 .  eptember 17, 1980
.Jeffrey'DEBNAM,, c aimant
iJerry Gastineau, Claimant's Atty.' ' •
; AIF,‘ Legal  ervices, Defense. Atty. ;
.Request for Review by Claimant -

' This case is before the ‘Board on claimant's and uhe
 AIF Corporation's ( AIF) request'that the Board review the
(Referee's order which granted claimant an additiona.1 10%
.•unscheduled, disability for the vascular problems and ..-esuitant
'functional problems stemming from the injury of‘August .3,
:T9'77'and granted claimant's attorney a fee. Claimant conte.cds
•this awardof compensation was not•sufficient.  AIl contends
■ the’award, of compensation was excessive.'

The Board' finds•the Referee correctly set forth the
facts -in her order.

';• . .The Board, .after de novo review, reve.rses .the Referee's
^order; ' The medical evidence.in this case does not support,
/the ''award of additional compensation granted by the Refe.ree.
• The Board does hot find' the :medical evidence to be pors'jasive
; that claimant is disabled from performing the jobs hi:* 'nas
previously done. The Board;finds the Determination Order
/correctly compensated claimant for any loss of wage earning
; capacity .he suffered due tc this incident. Therefore, the^

. • -859-
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-. J. ··' .. :.·:· ... · 

· :WCB CASE NO~ - 76..:646-7.- · ·.--.September. 17, 1980 . . . : 
• - ~ •••• • :/',Jo - • ., ,' • 

. 'i-~.~-~HUT<?HE~ON,.-CLA~MANr ,.- - . ·_.·•:_:<:. · ... ,,.--,~-
.J?.:OzZ11 .W1lson,.·Atchison•; -Kahn . ;-~, .. _, 

• ~ � . "' • . < .. 

. '.• ·&'.O'Leary, Claimant's Attys. ' 
·scliwabe, ·williainson,· Wyatt, ·1Moore·· 

... __ f ,. ·g_. ·R.o~er~s ,: Emp+o:yer' s A ttys • 

.. . .... 
: •• 1 

,.·.t•,1 ... -

·.r 

. 1Qrq~r On Remand•.'. · . . . 
... . . . . .. ~~:~·- ~ .,.,. ./ . ..: ..... -.. .. ~·. ~· .:, •;• •-,. ••--., ••••• •• .,. '!"''' r .. • • • •• '"":"' • ••- • 40 •• •· 

·.·:~;.:On June 1) 1977, -t;:he".'Ref~~~e;·e(ntE,: ... ed.an·Opini~n .~nci 
O'rder which'. affirme·a the •.'carrier's denial. of . claimant• ·s . · · , 
cl~~m-. f9F .an occupationa.(·aisease·. oz, January .31,,-··1.Q·:'a, ;t~·e .. 

'Boar·d. reversed the Re'Eeree and remanded claimant's claim td . 
.. the···carrier 'for ·acceptance and' pa.;.,men·c;. of',comoensati.c/n,•to .,, 
:wii:t~h he was· ent'i tled. 'l'he Cc>urt- ~f · Apoeals r~~ersec/·· ,._,1·e· I,., 

··Board'. fi11cli;n·g that· claimant _fqi led to :_;:stabll:s'n that .!l :Ls 
~o:i;'_t,:·orig.:i,naliy. ·cai;i_s~d ,6r ma-teri_ally. ·y-1orse1;1E;d- his -cor.'t\i1:,i?n'.· 
· .. T~e·· Supi:'e!fie 'Court., afte.r: a· thon;:mgp. 're_view of th~s C.:l::.::, .. 
finds .. that: the ;·Referee ·anc;i the.',Court of. 'Appeals shot:~ . .::.· be.· 

I ·• I l• ~ ,... ,. • ~ • • • '• • • 
· •r-eversed. · ; It· re ferr_ed the. case ba_ck to the Bo!1rd· wi ~ .. i': · 
~i~~£iucii6ns thai the ~card ·affirm its order ent~red~cn 
1i~riµ~~i~3~J ·197_8. ~his ~rd~r is in accbrdance with; that 
direct,ive. · 

• ' 1~,• · :· ,I 
,., •, I J, 

_-· ·.·1 ORDER ... · ,· ... 
. . ' ·\:) . • . • ,,, ,., ,I' . • • •. : . 

,·,.:_ .. The O;raer on Review, ~ntered on January 31, 1978·, l.s 

·her~by ~fft~ined: and· reins_tated. . 
,. ...... ; .. ·:.:~ .... ~· .. .....: -: .. rr .. ~ --··~-•· .. : ·-~ . .. ' 

..... ' '. ~ , .... 
.. '·i·-·· 

. , ..... 
i ... 

,', 

... 

...... r· • .•. ,• .·: . ...... 
,. ' • r I 

.·.-860--
I· ,._, 
' .. ......... ~,...,,.. 

·• 

11 

,•

-!'VBoaid>reverses- the.'. Referee"'s";6rc3er' lri.;ri-ts;;entirety , -re
’ 'knd-vaf'fiffnXv';the;;--December''297;‘'19 7 8- Determination Order. instates

• •' ’ •<’)• ORDER.

Referee's order, dated November 15, 1979, is'reversed
.'i'n-."'i‘ts-'ehtirety■r''^'

- .The-December-' 29',19 78, Determination iOrder is reinstatec, ■
and' affirmed. '■ •

:WCB CASE NO.- 76- 6467.  eptember 17, 1980

. EAJUi. HUTCHESON, -CLAIMANT'Pp'zzi; Wilson, Atchison> Kahn
,t k'^0*Leary, Claimant’s Attys.
ScSwabe, Williamson, Wyatt,jMoore'
,r &' Roberts,’ Employer's Attys.
Order On Remand ; '

,;On June i; 1977, the -Referee_ enttr.ed. an ■ Opinion <■
Order which affirmed the•carrier's denial'of claimant'
claim-, for .an occupational'disease. On January .31, 197
'Board' reversed the Referee and remanded claimant's cla
-the’":carrier for acceptance and paymenc of compensatioh
;whi'ch he was' entitled. The Court- of-Appeals reversed '..

:hat n
-cond

-.-The'' upreme ' Cour t, after • a-thorough 'review of this c -\ 

, finds., "that; the : Referee "and the.'^Court of. Appeals should
’reversed. ' -It- referred the . case back" to the Bo.ard'wii..'f.
-.instructions that the Board affirm its order ante'red-c
January ’31| 1978. This order is in accordance with' th
directive.

Board', finding that-claimant failed to ..establish t:
work''ofiginally, 'caused _or ma-terially. worsened his

na
3
o,.the
im to'

' to -;
ne­
ts
i tion. ’
c,
be

%

'I ORDER

,._,,,The Order on Review, entered on January 31, 1978,
hereby affirmed: and reinstated.

I 

\. . • .

- . ■ ■ 1 ; , Ufv. : '• :

m
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CASE NO. 

DALEE. IRELAND, CLAIMANT 
Bloom, Ruben, Marandas & Sly, 

Claimant •s Attys. 

79-7663 

SAIF, Legal Services, Defense Atty. 
Recruest for Review by the SAIF 
Cross-appeal by Claimant 

September 17, 1980 

Thi s c ase is befor ~ the Board on the SAIF Corpora \1on' ~ 
(SAIF) and claimant's request that the Doard review ~nc 
Ref e ree's order which affirmed SAIF's denial of clair;·,:Ha.'s 
ce rvical condition and reversed its denial of claimant's 
aggravation claim. SA~:' conter.ds claimant fa:.' =d to !J~ove 
by :1 pr e ponderance of the evidE.nce his condi ti o:1 has :r. "i-:er .::.. J:. ly 
wor s ened since the last award or a!'.'ran(Jernen t o : c orr.pc ,1::; a ti o n 
pur s ua nt. to ORS 656. 27 3 . Claimant contends in r.~s en; ::; .; -• 

a ppeal t ha t SAIF's denial o f his cer vical condition w., ; 
inc o r r e ct a nd should b 8 set aside. 'l'he Board finds t '.1 8 

Re feree correctly set forth the facts in his order. 

The Board, after d e novo review, modifies the Re.:,- ·cee' s 
order . The Board concurs with the Referee t ha t clu.in,.~r.:. 
fai led t o prove his cervical problems were a c o ~pensabl e 
consequence of his low back injury and affirms SAIF ' s .:enial 
of that cor.dition . 

The Board does not find claimant has proven an as~1rava­
t i on claim. His injury has been diagr.osed as a low back 
s t rain. The last aware or arrangement of compensation made 
i n this case was the March 12 , 1 979 stipul ation which ~ranted 
cla i ma nt a pe rmu.nent parti a l disability award . I n J~n.J 

-1979, Dr . Mcilvaine reported clai� ant had continuing b Jck 
pa in and r elated claimant's condi tio;1 to his ori gina l i njury . 
Dr. Mcilvaine indicated claimant c ouid return to his r 2qular 

. employme nt and £el t claimant would h ave no permanent ir,1pair­
ment . Temporary total d isability was paid for the tirr.e 
claimant l ost from work. 

Dr. Neall , who had examined claimant in 1978, i n J uly 
19 79, r e por ted claimant had never been pain-free in his 
l umbar s pine area and felt cla~mant's current s ymptom$ in 
the low back represented a temporary increase in cl~iMant ' s 
pain related to a chronic lumbosacral strain. Thjs ~ain was 
des c ribe d as "waxing and waning 11 over a several mon tl. ~Jeriod 
of ~ime . Dr. Noall recommended claim~nt resume an e xercise 
pro gra m. 

In ~ugus t 1979, Dr. Mcilvaine r eported ~lai~n n t ' s 
conditio:1 had improved. He f elt any connected impairment 
would be mi nima l . 

ORS 6 56. 27 3 requires that if the evidence as a whole 
shows a wor senin g of the claimant's condition the clai m for 

-861-

DALE E. IRELAND, CLAIMANT
Bloom, Ruben, Marandas &  ly,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty.
Request for Review by the  AIF
Cross-appeal by Claimant

This case is before the Board on the  AIF Corpora’; 3.on’
( AIF) and claimant's request that the Board review • nc.
Referee's order which affirmed  AIF's denial of clainanc's
cervical condition and reversed its denial of claimant's
aggravation claim.  AIF contends claimant fai^ad to prove
by a preponderance of the evidence his condition has mater-ally
worsened since the last award or arrangement of compensation
pursuant to OR 656.273. Claimant contends in n^s cro;:'..3-
appeal that  AIF's denial of his cervical condition v.\i i
incorrect and should be set aside. The Board finds tnc
Referee correctly set forth the facts in his order.

The Board, after de novo review, modifies the Rei-cree's 
order. The Board concurs with the Referee that clain.ar,r
failed to prove his cervical problems were a co.mpensable
consequence of his low back injury and affirms  AIF's .lenial
of that condition.

WCB CA E NO. 79-7663  eptember 17, 1980

The Board does not find clairriant has proven an aggrava­
tion claim. His injury has been diagnosed as a low back
strain. The last award or arrangement of compensation made
in this case was the March 12, 1979 stipulation which granted
claimant a permanent partial disability award. In June
1979, Dr. Mcllvaine reported claimant had continuing back
pain and related claimant's condition to his original injury.
Dr. Mcllvaine indicated claimant could return to his regular
employment and felt claimant would have no permanent irapair-
ment. Temporary total disability was paid for the tim.e
claimant lost from work.

Dr. Noall, who had examined claimant in 1978, in July
1979, reported claimant had never been pain-free in his
lumbar spine area and felt claimant's current symptoms in
the low back represented a temporary increase in claimant's
pain related to a chronic lumbosacral strain. This pain was
described as "waxing and waning" over a several month period
of ^ime. Dr. Noall recommended claimant resume an exercise
program.

In August 1979, Dr. Mcllvaine reported claimant's
condition had improved. He felt any connected impairment
would be minimal.

OR 656.273 requires that if the evidence as a whole
shows a worsening of the claimant's condition the claim for

-861-
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. ~gg!avatiop. .shal'l._be ·allo¼'.ed~ '· The r-vidence'in this.Cti..:,e· 
does not· indicate' claima·nt' s condition has worsened. · Drs. 
l-1:cI'ivai'.ne a,nd Noall· do- not indicate claimant Is condi ti.on has 
worsened nor -is· there any ·medical treatment recommer,dE::ci. 
Only· claimant indicates he feels his condi tio'n· has' WO'r'."3.ened. 
Based on the r~cord in this case, the Board finds cl,: .. : ·nan t 
has .failed to ~~ave b~.a preponderance of the. ~videnc~,~is 
aggravation cla'im. Therefore·,. the· .. µoard or.ders_ tha~~ .-.:·,at 
portion .'of .the . Referee I 5 orae·"i-· whic;h .. set asi 9,i 'SAIF I::; ri.enial 
o.,f c lai1:nan t' s agg ra va tior:-, c lairr, and -re;nanded it to t :-_,:;: SJGF · 
be; reversed and the denial •.be· reinstated and n ffirr:1er:.:.. 

: . . .,·. . . . 

ORDER 
.. ,. .. 

., 

. . 

'• ~~-~ ·-~ . 

The ·Referee's order, dated February 27; 1980, is modified. 

' 
. That portion'of the Referee's brder which set 2sJde the 

SAIF Corporation's denial and crdercd it to acce2t cl~i~ant's 
aggravation claim and provide· to •him the ben~l':::.ts pr:Jvia,"?d · 
for.by law and ·granted.claimant's attorney a fee of $:.00 i3 
reversed. · · 

··The SAIF. Corporation's denial of claimant's aggr.::.·vat.i.,Jn 
claim•, dated· August 19, 19?9.,. -is reinstated and •affirmed. 

. ' . 

Th~ remainder of the ~efer~e•~ prder is affirm~d. 

WCB CASE NO. 79-5913 

ALEX LOPEZ, CLAIMANT 
Grant, Ferguson & Cart~r,· 

Claiman~'s Attys. · . 
Keith D~ Skelton, Employer's Atty. 
Req~est for Review by ·Employer 

September 17, 1980 

. _This case is befor~ the Beard· or, the employer's t·equeF 't 
that. it reyiew the Referee 1 s order· wh:~ch granted c:..a:~r::.:-,nt ;;,in 
award .of compensation for per.nianent ·and total disabiL.Ly a1_:d 
a~arded claimant•~ attorne~ a fe~ ... The employ~r co~Lcndi 
claimant is not permanently and· totally dis ab ::·ea. · 

6 • ' ·'. 

'Phe Board finds .the Refe:ree correctly_ recited t,-.": .:-:acts 
in his order. 

T~e Bqard, after de novo ieviewj ·modifies th~ R~t~ree·3 
order. The preponderance of _the rr{edical evidence is ~-hat 
claimant. has mildly moderate to rriod\.::rate impairrnem: .,:;ecause 
of ~his injury. The· Board finds the medical evidence.ty 
itself does ~ot' establish thac ·claimant is. permanent. ---J and 
tot?J,lly dis a.bled. The ref ore, the !3oa;-C: must consider •:i the .. · 
factors to determine claimant's loss or wage ea~ning capac~~y. 

-862.:.._ ' ✓ 

-· 

.aggravation .shal'l. be allowed. " The evidence ‘ in this, case-
does not'indicate' claimant's condition has worsened. ' Drs.
Mcllvaine and Noall- do not indicate claimant's condition has
worsened nor is' there any medical treatment recommended.
Only claimant indicates he feels his condition’ has worsened.
Based on the re;cord in this case, the Board finds clr.’mant
has failed to prove by -a preponderance of the, evidence ..his ..
aggravation claim. Therefore', the'.'Board orders that .-..hat
portion .’of the ' Referee’s order-which,, set aside ' AIF's denial
of claimant's aggravation claiiTi and remanded it to cde  7vIF
be.reversed and the denial .be' reinstated and affirmed.

ORDER :

' The Referee's order, dated February 27, 1980, is modified

. That portion of the Referee's order which set as.:de the 
 AIF Corporation's denial and ordered it to accept cJaimant's
aggravation claim and provide’ to -him the benefits provided
for.by law and granted.claimant's attorney a fee of $500 is
reversed.

•'The  AIF Corporation's denial of claimant's aggravation
claim-, dated August 19 , 1979., is reinstated and’affirmed.

The remainder of the Rereree's order is affirmed.

WCB CA E NO. 79-5913  eptember 17, 1980

ALEX LOPEZ, CLAIMANT ,
Grant, Ferguson & Carter,
Claimant's Attys.

Keith D.  kelton, Employer's Atty.
Request for Reviev; by Employer

This case is before the Board on the employer's ceque.^'t
that it review the Referee’s order'wh.Lch granted ci.a.ir.:cint an
award ,of compensation for permanent and total disabil:. ty and
awarded claimant's attorney, a fee.,. The employer conuends
claimant is not permanently and totally disabi'ed.

The Board finds -the Referee correctly recited t.:',-.-
in his order.

rac Is

The Board, after de novo review-, modifies the Rmree'sorder. The preponderance of the medical evidence is r'-at
claimani: has mildly moderate to moderate impairmenr oecauseof this injury. The' Board finds the medical evidence.by
itself does not establish than 'claimant is permanent'.y and
totally disabled. Therefore, the Boarr! must consider othe''
factors to determine claimant's loss of wage earning capace-y.

-862-
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. . . .. . . . .. . ~ ~ ,. . . 

Claimant has·.a·' t'r"liid gra'ee educaEio~- and i~· fuu.•,_:lonal ~Y 
illiterate. He has·:·worked .::is · a fa·rrn labor-er and as· 2. laborer 
in a lumber ini11.·· :,:_.Claima·nt is unab_i_(e; ::.o recL:::::n to L-.ese 
types of wor~. :, · . 

Since this· injury claimant: has obtained some p(:J_rt:..timL 
jobs .. Howeve'r, claimant has not sou'ght ·regul"~r ful 1-':irne ,., 

··-employment. Nor- has_ he! soush.t vocational rehcibi-li taticn or 
job placement servj,.'ces. . .The , Board finds c lctimun-t hu:::- :ailed 
to establis~ h~ .ha~:willingly sought:regular gainful employ­
ment or that he has >~ade r~asonab l'c ef f9r_ts · to ,qbtain s u2h 
employment as required ·by ORS 656 ,·206 { 3) .- ·?he i~oard find•3 
claimant has failed to prove t:.e is· permanently and t,:Jt.ai ly 
disabled and the R~fer~e•s order in th~i·~egard is r~ve/sed. 

However, after' reviewing all. the evidence I. the. BC•,.i:Cd· 

.finds claimant -has- lost r-1.ore e,".:: wage earn iny-, capcl.ci ty rhan 
:that for which he was- compensated by the 'oeterminati:n: 
Order. Considering all the e'1-i.dence i.r. this case, t)·,:: Hoare 
concludes _claim-ant has lost· so,2, of his wa~Je E'arning c..: a·ci t'l. 
The ref ore, claimant is granted an award of ccmpensa t ,_ ,):1 

equal to 160° for sd% for.his neck injury. Th{s is in lieu 
of any pr~vious: unscheduled disability-award for this -~n.ju.·i• 

ORDER 
.~· .. 

The R~feree's 6rder, daied F~bruary 28, 1980, i3 illddif:2d~ 

The Referee's award of compensation for perrnan0nt tot,",:. 
disability effective January, 24, ·1980 is· reversed-.· 

Claimant is hereby granted an award equal to 160° for 
50% unscheduled n~ck disability. This awar<l is in 1i0u of 
any previous awards for unscheduled disability claiman:: ha," 
been granted for this injury. 

The remainder of the Referee's order 1s affirmed. 

CLAIM NO. B104 C 325882 

FRANCIS M. VASBINDER, CLAIMANT 
SAif~ Legal Services, Defense Atty. 
OWn M0tion Determination. · 

September 17,, 19 8 0 

On February 8, 19 77, the 3ciard onJered this cL:Lic. 
.reopened effective the date claimanc entered the n6sp~~~l 
for su-::-gery on his .right leg that had ;:,een recommencl::,l by 
Dr. Scha,2hner. Claimant had sc;ffered a cornoens2blc .-i·::~,t le-,; 
injury on July 31, ·1967 and his aggrava~io~ rights 11:··.,2·· 
expir~C::. ..... _____ ., ···-- _ -- ---· --· 

-863-

Claimant has'.a-'third grade education and is' f ur.cuional .y
illiterate. He has-worked as a £’atn\ laborer and as a laborer
in a lumber mill■^Claimant is unab.i.e to return' to these
types of work.''

 ince this injury claimanr has obtained some part'-timc.
jobs. .However, claimant has'not sought Tegular full-time<..
-employment. Nor-has. hc-‘ sought vocational rehabilitation or
job placement services. ,The;3oard iinds, claimant has failed
to establish he .ha ' willingly sough t- regular gain.ful employ­
ment or that he hasVmade reason^le ei:forts ■ to .obtain such
employment as required by OR 656 .'206 (3) 'The board -finds
claimant has failed to prove he is•permanenuly and totally
disabled and the Referee's order in that "regard is reversed.

However, after reviewing all the evidencethe. Board- 
finds claimant-has' lost more of wage earn ing % capacity v.han
;that for which he was- compensated by the Deterniination -
Order. Considering all the evidence in this case, th-:- board
concludes .claimant has lost-50% of his wage earning c..>.acity.
-Therefore, claimant is granted an av/ard of compensation
equal to 160® for 50% for,his neck injury. This is in lieu
of any previous- unscheduled disability-award for this .in-ju..y.
ORDER ' . ' ■ • . ' • . . -

The Referee's order, dated February 28, 19 80 , is m9di.f1.3d'

The Referee's award of compensation for permanent totn],
disability effective January:24 , 1980 is' reversed'.

Claimant is hereby granted an awcird equal to 160° for
50% unscheduled neck disability. This award is in .lieu of
any previous awards for unscheduled disability claimani: has
been granted for this injury.

The remainder of the Referee's order is affirmed.

CLAIM NO. B104 C 325882

FRANCI M. VA BINDER, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination . ■ •

 eptember 17v, 1980

On February 8, 19 77 , the Board ordered this cla-j'r.
-reopened effective the date claimanc wintered the nbsp.iial
for surgery on his.right leg that had been recommenc<rd by
Dr.  chachner. Claimant had suffered a compensable ..-i’.-.-.'it
injury on July 31, 1967 and his aggravation rights ■'
expired. _ ...... . - ..........

-863-
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' J .} ., ' ' '' ' : :: ' :· "' :~·: ' '; ' \f:;}t· . ' ;' ; ' 
., Ori June, 19,;--<_19 77,. d;laiman'-i:: .!was' ·)1'9s fH t·a.1i.zed'. 'an(i o,, _ Jun0· 

20, ·1977 ·ot:isch~ch~ei-performed a hi~h •tibial oscecLjmy. 
· Claimant -_coh,tint1ed .to .have dif fl cul ty with his knee .:Hid -:m 
.Ja'nuary ,31, 1979 underwent a fusion of the right km.-·· ...,_ 
,Schachner had, on Noveiilber_ 13, 1979, reporte:; cl2.i;,,, ,-... 's 

'condit'ion ·was stationary. , Claimant L:1.::;. not .retiirnc ... c.:) 
work•.· -• , -'' ., . 

. ' _The Fi_r~m?1:'f F·ur.q, _on·:.,,U~juSt ·12,, _1980, _::..-eqL;l::'S•L,.;:: j)_ 

'determination of -~1aimant'-s disability'; .. __ It ha.J. pai-:.: ·.2n . ...:. _ 
.porary tot'al disability -comper:sat:io11 ·::.o~ _claim,mt up ·c-.. , ·tho.::-. · 
date. ' The Evaluation division of" the workers' ·corr;Oi::-:n::,.J. tion. 
Department, 'on September 3, 1980,.rec~)·mmendec. c"lc:..i~·,.-,1n.bc _ -· 
~iinted add~tion~l ·tempo~ary' ~otai di~a~ility fro~·June 10;· 
,19 77 through August 12 ,- 19 80 ar.d. additional- permanr:!r, 1: . 8.:::..r- . 'ftal disability·· equa 1 'to 3-0 ·0 for.'° 2 a"%. loss' C>f _ func;cion· -~f. ~:ie 
right leg~. · :-:. 

"-(" 
The. Board concurs with: ,this recomr.-ien92.ti.()n-. 

,'• : . .. ' ', ~ 

ORDER . · 
',- ·' 

, . .. 
.. ,~ 
_;': :·: 'Claimant is hereby ·granted compensation for ter,1;_~orary 
_total disability fr~IT) _June 19, 1977 through Au,~r.st 12, 1930 

.' and ·compensation equal to --JO O for 20'-l loss of fL:ncb c,:. of . 
the right leg. · These award, are in addition '·to any pr2viO"L1S 

·,, aw~rds claimant has been granted for this injury, ai though' 
'the evidence indicates that most of the -teinpor3ry to·cal. · . · 
,d:i.sabili ty · compensation has already been. paid to -cla iff,a.nt.' ' 

, •1~ ... -... -~•- •• > • I • • 

WCB CASE NO. 79-6086 September 17, 1980 
-~· • j 

MARY~. WOLDEIT, CLAIMANT . 
Galton, Popick & Scott,·c;:1aimant's Attys. 

,'SAIF, ·r.,egal Services,· Defense Atty. · 
'Request'·for Review by the ·sAIF ' 

_ ·cross~appeal by Claimant · 
i -,- ·~· •• ~ - • - ... •• - ~ " ••••• 

This case is. -before the Board on· the SAIF Corpei:· :, t. .i.O,",' s 
(SAIF) ar.d claima-nt' s· r~quest tr.at the ,.I~foard review t..::e · 

i~efer~e•s"orde~ which found: (11 SAIF had not tim~!Y paid• 
temporary total disability compensat.::..0:1;, (2) r1:=isesse-. ·.,·,. - · 

· pei?"alty.·and attorney fee for :th0 late payment of ·,:emrc::r:ary 
total disabilfty; · (3)· app.roved SAIF's.~Tune 1·4, 1979 d2 ... ;.al; 
'and' (4) -dismissed claimant's T1:.;quest for "r,earL1,i. 'S.-':'.:.";,_ haci 
}rio'?'ed, prior .to .the ~ear.ing that .cla~mant'. s reques_t .fo·;~ 
,·hearing be ·ais'mis·sed because claili1ant .had indi •;:ated i·.1 .. 
.. writing she did :not wi·sh· to:proceed _with ,the t2arin_q_. SAir:· ·. 
contends· the Ref_e~ee lacked. j urisdicti.on ·to. conc.uct ·.:_;1,;-~ 

· hearing. Clai~ant' s · at.~orney_ C:or:i-i::e_n_':3::3 __ 3AIX I s denial' s:·,ould . 
be, set· ·aside. · · ·· · •·' · · · . · · 
· .. · - · · · -864-

■,^Gn June- 19.;-.-.;_19 77,. claimant'■'was*''hbspit'alized‘ and oa June
20, J^r-'.’ chachner performed a hi.gh 'tibial os’-ecL;my.

‘ Claimant-continued .to .have difficulty'w.ith his knee .jnd on 
•January .31, 1979 underwent a fusion of the right kni.-' is.
 chachnef had, on_ November^ 13, 1979 , T'Cportei claim.

' condition-was stationary. Claimant has , not retu'rne>-.. ca
work*. ‘ ' ' '

.The Fireman’s' Fund, on "August '12',- 19 80 request..,-:! a'
'determination of ’claimant's. disabilityV-.. 11.had, paid -.en.-
porary total disability compensation 'to': claimant up ■L-..- thar,
date."' The-Evaluation division of‘ the. Workers ’ Compennsation
Department, on  eptember 3, 19 8 0 , .recommended c'lainv; lit. be
'granted additional temporary' tota.l disability frontJune 19,
J977 through August 12,' 1980 and/additional- permaner,i: .par-
tial disability equal ‘to 30° fof/'20'%. loss' of function of- rhe
right leg/. ’ . . - • i'.- ■ ' .

,V' .. ' i, •- • : y "
: ■ The . Board concurs with-this' recomr;iendation.

/. ■ - . ■ ORDER , '' , ' ' ’ ' '

o''Claimant is hereby granted compensation for temporary
total disability from June 19, 1977 through August 12, 1930
and compensation equal' to -30° for 20% loss of f unctii on of.
the right- leg. • These awarcfe are in addition "to any. previous
awards claimant has been granted for this injury, although,
the evidence indicates that most of fhe -temporary total,
.disability; compensation has already been, paid to-claimant.'

#

m

WCB CA E NO. 79-6086 ■  eptember 17, 1980

MARY E. WOLDEIT, CLAIPIANT .
Galton, Popick &  cott, ‘ Claimant's Attys.
,SAIF, Legal  ervices,' Defense Atty. .
Request for Review by the  AIF
Cross-appeal by Claimant • .

This case is before the Board on- the  AIF Ccrpo..':jtlon' s-
( AIF) and claimant' s' request that the .Board review the

• Refer^e's order which found: (!)  AIF had not timely paid
temporary total disability compens^ition ; > (2} as'sesse., 'I'l- -

' penalty-and attorney fee for -the late payment of rempcu'ary 
total disability; ‘(3)' approved  AIF's-.June 1*4, 1979 de...i.ai;'
'and (4) -dismissed claimant's request for hearing’. ' SPAT; had
moved prior -to .the hearing that .claimant’s request .for
Hearing be dismissed because claimant .had indi*;:ated in
..writing she did .-not wish' to/proceed with ,the hearing .  AIF
contends - the Referee lacked.jurisdiction to conduct .the
hearing. Claimant's ' attorney contends  AIF ’ s denial' should
be • set ‘aside. - - ' ■ - :' '
....... y ■ -864-
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The Board,'_ at:_t~r C.C:-, n~vo: review·, j·.rnds SAIF Is ~c ... :m to 
dismiss should hav.e been grante.d.. ORS 656.28:.;(2) st.J.:es 
that a request for ·"hearing ma~,· be ma.de by· any wri tiLc,, 
signed by or oh behalf of the party ond including his ~dci~css, 
requesting· the ·hearing, stating that a hearins -is des1 :- 0:r::, 
and mailed to the boa:::d". Claimant hac: retai:-::)d an .::i-~ : .. ::n::-.,c 
in this case to represent her. Sh~ indicated she ad~~s~d 

·her attorney she did not wish a hearing. 

On November_20, 1979, in a letter addressed to ~he 
Referee, signed by clamant, · with her· address l·.i1der he-~ 
signature, claimant a~vise~ the Referee she did not wis~ ~0 

have a hearing. The Board finds that claimant wi thd!-•;W hor 
request for hearing in this case. Since ORS 656.283'.2i- sei3 

forth the requirement that must be·me·t to reques1: c~ ;:__,aring, 
it follo~s that to withdraw a request ~or fhe hc~ri~~ ~he 
same· requirements .would apply. The Botu:-d concludes i :~ this 
case claimant with drew her rer:i_i.::es t ~:or ;-,e:cir inq. \'n,:, ,-, . ::or..::-, 
the Referee did not have iurisciiction :~o condJct ti;,c: -h.~arin,; 
and the Board reverses hi; oid~r and yrants SAIF 1 s mL ion. 
Based on this finding, the Board does r.ot reach the c ;,e:c 
issue raised. 

ORDER 

The Referee's order, cated Januar 1' 25, l980, 1s ·:·evcrsed. 

The SAIF Corporation's motion to dismiss is gra~ted~ 

CLAIM NO. C 350034 

GERALD D. HAKOLA, CLAIMANT 
SAIF, Leqal Services, Defense Atty. 
Own Motion Order 

September 18, 1980 

On September 2, 19 80, the SAIF Corporation (SAH': 
forwarded to the Board various i~formation involving this 

·claimant. SAIF advised the Board cl2imant' s aggi~avatic,n . 
rights had expired and it would not oppose an Own Moti,1::1 
Or~,r- r~opening ~hi~ claim for temporary total disabilify 
compensation which it had already paid in Claim No. D .J281C ·,. 
SAIF requested the Board also issue a "closing order" because 
claimant's condition was again stationary. 

On .January 25, 1972, ·claimant injured his· back·. Dr. 
Kiest, on. December 11, 1979·, reported claimant had h.:m "an 
acute exacerbation of his back diff.iculty withou-:.: intervening 
history. " Dr. Kiest indicated claimant'· s condition h.Jd 
worsened. since November 19 79. and reques t~d the clairr. :..10! 

-865-

The Board,', after de, novo! review', •.finds  AIF's me ...an to
dismiss should have been granted. OR 656.283(2) sta:.es
that a request for '"hearing may’be made by • any writing,
signed by or, oh behalf of the party and including his address
requesting the hearing, stating that a hearing is desired,
and mailed to the board". Claimant had retairrsd an ar rorr.'-- ■
in this case to represent her.  he indicated she adv;(.sed
her attorney she did not wish a hearing.

On November,20, 1979, in a letter addressed to the 
Referee, signed by clamant,• with her'address under her
signature,' ciaimiant advised‘the Referee she did not wisn :;o
have a hearing. The Board finds that claimant withdrew her
request for' hearing in this case.  ince. OR 656.283'2) ser ?
forth the requirement that must be me't to requesu a h-'aring,
it follows that to withdraw a request '-^or the hearir.v'. jhe
same' requirements .would apply. The Board concludes in this
case claimant withdrew her request for nearinq.' 3’ao"'..fore,
the Referee did not have jurisdiction to conduct ti;e •h.'.arin'i
and the Board reverses his order and grants  AIF's mo, .ion.
Based on this finding, the Board does not reach the c ;.er
issue raised.

ORDER ■ ■ . • .

The Referee's order, dated- January 25, 1980, is reversed.

The  AIF Corporation's motion to dismiss is granted.'

 eptember 18, 1980CLAIM NO. C 350034

GERALD D. HAKOLA, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Ord^r

On  eptember 2, 19 80,. the  AIF Corporation ( AIF)
forwarded to the Board various information involving this
claimant.  AIF advised the Board claimant's aggravation
rights had expired and it would not oppose an Own Moti->n
Order- reopening this claim for temporary total disability
compensation which it had already paid in Claim No. D 4281G •-
 AIF requested the Board also issue a "closing order" because
claimant's condition was again stationary.

On January 25, 1972, claimant injured his-back. Dr.
Kiest, on. December 11, 1979, reported claimant had her, "an
acute exacerbation of his back difficulty withou-t intervening
history." Dr. Kiest indicated claimant's condition hud
worsened since November 1979. and requested the claim fie

-865-
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.,, ' 
- . :·re6pened.· -:c1~'i"rhant· stopped wor}dnc/ oti ,Dece.mber s, 19·/0 . 

. Dr. -Ki~st ,:rec:omrn'ende_~:· ph'ys'ica L ·t0,er"apy . and ,"mec~ica tio;; for-
claimant. " . ., : - . , 

. · , .. :·.claimant received physical ther.apy treatmei1t anC:. was 
• _re lea~ed for work as o_f June 7, . 19 80 _by Dr. Kiest. C . .::i.iman t 
returned· to work as a· barber on·· a part- time -basis. o~~. 
Kiest r~la'ted claimani'' s back problem· to his "old" ir,1·1ry. 

,He'felt.claimant woulcl have to'change jobs, have SUF;e·ry on 
his b'ack or : 11 put up 11 with his pres.en t. condition. . Dr. Kiest 
reported 'claimant was medically stationary as of April 21, 
19SO, _but was not' vocationally stationary. 

,: . In J1.1ly 1980, the Orthopaedic Consultants opined claim­
ant1 s condition was medicaliy stationary. They felt ~he 
claim could. be ·closed. It was· -their opinion.claimant coulc.: · 

··continue to perform his same occupation with limi ta tion·s or 
perform some other occupation.· Vocational_.· assistance was not 
recommended. They rated the. impairment' of· clair.1a.nt' s back 
as ~inimal due. to thi~ injury~_ · ·· · 

, 7-., 
' . , 

; The Board, after reviewing the evidence submi ttecl to 
itt·,· orders.·this claim reopen·ea effective December a,' 1979 
: for· payment' :.of compensatiori ,_and ·other· benefits· provid~ ·1 for 
. by law. The Board f inas· claimant 1 s condition was med~ cal ly 
. stationary_ as of April 21,: 1980 and orders this cl.:3.~111 closed 
as· of 'that ',date'. The Board finds claimant is entitJ.eti t,o. 
additional compensation equal to 32 ° for 10% unschedu].cd 
disability ·tor this incict~i:it·. 

ORDER 

. . .Claimant is hereby granted comperisation for temi_.,o:-ary 
total. disability from Dece·mber .8, 1979 through -April ::::.;_, ,. 
1980/ less ·time worked and compensation egual to 32° Foe .10% 
unscheduled back disability,resulting from his January 25, 
1972 injury. These awards are in addition to any previous 
awards claimant has been ·granted for this injury. 

CLAIM NO. BC 374097 
'' 

. ROBERTA F. CALVIN HENDERSON, CLAU1ANT 
:SAIF,.Legal Services, Defen~e Atty~ 
An1ended·0wn·Motion Determination 

•··-'·-~-. - - _·;.·~· ~ , ·-·. " 

September 18, 1980 

An Amended 9Wn Motion Determination·: was issued by the Board 
on· September ·15, ·-1~80. An error. in the order has been brouqht 
to the attention of the Board and should be correctec.i. In the 

: firs-t. paragraph I iine. four,' "9 6'0 _ for 30 % II • should be c:.1unged' to 
read 11 64° for 20%". The remainder of the order shoulci be:.:i.f-
firmed.,' · · · · -- · ., ..... 

. -866-
r, ,r. I ;.., •• • ! 

~ ·--~- ~--- , _____ , __________ _ 
-.. r :: ·. ,· . : ! ... • • .... ·•• 

'.'reopened.- -.Clainiant' stopped working oh
' Dr. -Kiesf firecormnended-phys'icai:'-''therapy-
claimant... - . ' ' g • •

.December 8, lO'iO.
and .medication for

- ' '.Claimant received physical therapy treatmeht and was
•released for work as of June 7, 1980 by Dr. Kiest. Claimant
returned' to work.as a barber on a part-time basis. Dr.
Kiest related claimant'’s back problem to his "old" inj'iry .

, He ' felt, claimant woiil'd have to'change jobs, have surgery on 
his back or "put up” with his present_condition. . Dr. Kiesr
reported 'claimant was medically stationary as of April 21,
1980, but was not vocationally stationary.

. . In July 1980 , the- Orthopaedic Consultants opined claim­
ant's condition was medically stationary. They felt che
claim couid.be closed._ It was -their opinion.claimant' coulc'
continue to perform his same occupation with limitations or
perform some other.occupation.•Vocational,'assistance was not
recommended. They rated theimpairment'.of claima’nt's back
as'minimal due. to this injury. , ' • v

; The Board, after reviewing the eyidence submitted to
fit,■ orders'.'this claim .reopened effective December 8-, 1979 
■for payment'of cpmpensatioh :.and other benefits providc'j for
• by -law. The Board finds' claimant's condition was medically,
stationa.ry. as of April -2119 80 and orders this claim closed
as‘of'that'-date'. The Board 'finds claimant is entitled to.
additional compensation equal to 32” for 10% unschedu-lcd
disability for this incident.

■ - ORDER

%

Claimant is hereby granted compensation for temporary
total, disability from December.8, 1979 through-April 21,
1980; less time worked and compensation equal' to 32° for,10%
unscheduled back disability.resulting from his January 25,
1972 injury. These awards are in addition to any previous'
awards claimant has been granted for this injury.

CLAIM NO. EC 374097

ROBERTA F. CALVIN HENDER ON, CLAIMANT
 AIF>,Legal  ervices, Defense Atty;
Amended Own Motion Determination

 eptember 18, 1980

An Amended Own Motion Determination', was issued by the Board
on- eptember 15, 'I  O. An error, in the order has been brought
to the attention of the Board and should be corrected. In the
firs-t, paragraph , line ' four "9 6'°, for 30%".should be cnanged' to
read "64° for 20%". The remainder of the order shoulc be!af­
firmed. .' ... 

%

IT I -. O ORDERED. .-866-
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. -:. ,,•'/;:,;~C:?"iCASE NO:_:: 18:-~57T;,'.::.>: . .. -September :_18, -=·-1_980 

_.,."CLIFFORD·.-.;·) d6NES,-.-CLAIMANT.'. _;,~--;;.'· _-·. - . -
' ' . Veluie ,· Heysell . & Pocock, Claimant 10 S At"tvs. ·. ' ' ' 

·. \. . ' . -••'. 
, •• ·• •• J 

• ·;, '• i 
; ;, ,; ~- : .. , .. ,. , 

~ .. . . 

· ; ;.- ·sAIF, Legal_ Se:ryices,' r;>e'fense Atty.. ·-
,:·-.Request fcir···Review by Claimant . ·_ ·-·' . 
.. /.,'-•••••· • ;• •• - •·•- , .. , . .'. ""·r•,-··_:.:,··• .. ·•• .... ~,.,, : ........ , • .• ' , . • :;· ., . .,-,~.•- ... ·":/ ••• _ • ~ .,,·,, ,,, •~ _ ·--·- __ 

. ' ., : c1dima·n{.?~e~k~·-Board. re\~iew· c/t ttie l~ef0ree's o~d~~:.which 
•i. approved -'the motion. to dismiss a'nd de;1ied- claimant I S requested 
-: relief... :·t 
I ~ 

, 
1 T6~ ~~j~~{ty-~f:th~ Boird,.-ifter d~ noVp review, Yffirms 
1 ·.·and adopts' the Opinion and Order of the _Referee·> c1. cui_.:.y of 
: ',which is· attached ·hereto a·nd, by this• refere·nce,. is ma.::2 a _ 

_ : · , . part hereof. 

·.t . -'' . ;.~ . .. . ' 

;. t, ......... '',: 

. ORDER 

' The order of the Refe:ree,. dated March· 13, 1:98'0, ].S · 
affirme:d~ · ·' 

r •• 
••-•- -- •••- • •••r-• •- • ••• • •-, ··-• • . , • • : •• -• • ........ ,.,._ -..• . , .. • •· "" ' ', • • • . - < :•• •a;.- .... """ • • 

Board ·_Member Lewis -disseiyts<as fo .:).low·s: . 

, .. ·;: .I··;;;o~1d i~verse:·the or~er· ·~f 'the:/r.:~-feree -~-~d fi~1·c/i1aim-
. · i. ··: ant has. appeal' rights still ru·nning. from· the.- Determiriatioi-1 

: "'.' Order oh Recons'idera·tion·: : ' . ' ' :. ,, ' . . ' ·-,. ·. '· _. ' . . ' ...... 
1' ' • ci~ima'nt·:~ai/··gr~nted an' award ·of 65~j in 'April 1976 ahc 

:. , drew compensation -fr.om :this awarcf-for .. a short time: and 'thee 
_._.: his claim_ was feopcned. ·. The claim was finally ·closed ·a9ain 
: by a Second Determination Order, dated !-larch 29, 1978, •which 

only . granted claimant. compensation for fiirther tempora 1iy 
total disability. · Claimant requested a lump sun1 payment -

.from the balan.ce of· the. award granted by the April 1976 ·· ·· 

. ' 

.. ' 

Determination Order. Approval of the· h:mp sum paymen c. was 
made on ApriL 11, 1978 •. Around the same time that cl·aimarn: 
·requested a lump sum payment he also asked for. rec_onsidera-

. tion of. the March ·29, .197 8. Second . Det'en11ina tion. Order. 

The .Administrative Determination '-order ~n' Reconsideration, 
dated May ·1s,-.1978, affir'med .the March i978 Determination 
Order .but granted_ claimant· one year' appeal· rights·:·· · · 

. . ' . .. . . ' ... 

1· feel claimant did lose his.right to appeal the March 
19 78 Determination Order by requesting and receiving a .lump 
sunt payment but I_ find claimant is entitled to appea 1 the 
Administrative Determination Order on Reconsideration of 
May 18', 19 7 8 • 

1 . 

.. ,., 

-867-
"'l, ,.._,.. ... 

o

o

- CLIFFORD P^; JONE ,,. CLAIMANT.;
'. Velure, Heysell Pocock, Claimant's Attys,.

•: ;•  AIF, Legal  ervicesDefense Atty.
•- ■ Request for' Review by Claimant . •

■■ • Claimant ••seeks'-Board-, review' of the RefereeVs orcier-which
.’*• approved-‘the motion to dismiss and denied- claimant's requested

•; • relief., • ..■.■'•••.■

■ The rria'j'drity of the Board, . after de novo review, affirms
, '.-and adopts' the Opinion and Order of- the' Referee', a copy of
; ■ .which is attached hereto and, by this reference,, is made a,
•. part hereof,

d; . 1 ■ ' ORDER , ; ' . '

The order, of the Referee,. dated .March 13 , 1980 , is
affirmed'..

Board’.Member Lewis dissents • as' follow's •. .d-

. ‘ -.I'"would reverse .' the order' of .'the'-; Referee a'hd ..fin'd - claim- •
i.";ant has.appeal rights still runnin'g , from the' Determination
:‘y Order on .Reconsideration, - " ‘ d'

!, Claimant':was granted an award 'of 65% in 'April. 1976 and
•-drew compensation -from.this award -for .a short time, and then

■ .his claim was ' reopened. The 'claim was finally 'closed -again
! by a  econd Determination Order, dated March 29 , 1978, -which 
.• only'granted claimant compensation for further temporary

total disability. ' Claim'ant requested a lump sum’ payment
• -from the balance of'the. award granted by the April 1976''

• Determination Order, Approval of the' lump sum paymenc was
made on April', 11, 1978 . - Around the same time that c.laimanr.
requested a lump sum payment' he also asked for■reconsidera- .
tion of.the March 29, .1978. econd Determination Order.

The Administrative Determination • Order on’ Reconsideration,
, dated May 18, - 1978, affirmed .the March 1978 Determination
- Order .but granted claimant one year’appeal rights.-

i feel claimant did lose his. right to appeal the March
1978 Determination Order .by -requesting and receiving a .lump

'  UIT? payment but I, find claimant is entitled to appeal the
Administrative Determination Order on Reconsideration of

.-. May 18', 197 8. .........

WCiB’iCA E no;.; 78^957X!'-;:':>. .- eptember 18,

O
-867-

0 

, 

' 

■ 
' 

' 

• 



  
    
     

      
            
       

        
         

             
                

          
         

       
       

        
      

     

         
        
         

         
        

         
          

         
          

        
        

    
          
           

          
          
    

 

             
     

        

          
        

           

           
        

        
           

  

       

: 
•• I • 

it ... ,. 
t It'' ' 

lo I,,••· 

. : .. 
-.•!;'I.·:.,\:°\)!;\>:•· . .-.:,.:·:.,.· 

I h" 

. ~ ~ .. . 
t·. •l •• I" : ;. .;: ;. -. 

,: ,. \•: '•:: 

-... .\_ ··,. . .. \:LAIM: NO.. 4; ··, ·,,: ··, ,, . , ., ·..,.., .'-', ,t·,-_.-...... .,._ .. --~-~ {: . -~ .--, .. _.s 

• .. .:~. ! � -: ~ 

:.:S~p~e~ber 18; · 1980 -
' , _!" ~ • .. T • 0 

ARCHIE F •• I<EPHAR!', CLAtMANT . . . 
Starr & ·vinson, Cl.afmant Is Attys. 
Cheriey & Kelley, Employer's Attys .. 
Amended• Own Motion · Order _ '. · . 

....... - •• - .. : ..... • - 1. • • • ....... -,:~r'-- ... -~ ···• ••·· · ·· · .. · .. _ ·-
•• • •• • i • • 

-.. ·_ . · On. '$epteinper _ 4, ·19 so·,· the Board issued an Own Motion . 
_ -O~der g~an_ti:hg cl;;iim~ri.f .t~mp9rary tota 1 .d~s ability coir.pensa,.. 

ti:on• .. frorn :the ~ate· ·i:ie was hospi talize_d for: .. surgery in ,J~ly, 
1979 ·unti:l the claim .. was. closed pursuant' ·to ORS ·6$6. ;2;73 and .. 
awarded·, cl~·irn_an.~ ~-"S at"t.orri~Y. ~c!- fee. eq·u_a:1. tcr ~·25 % -oC.·t:he inqf"eu~Cd 

1CdlrtE?e~s·~tior:i ! granted .b.Y that: order,:nqt . to', exceed: $]SC. I ••• \ • ' 

•• 1 ~-- .. • ••• ·1·.·· .. t • •• ···,;·.:_.:. ,' • ··- ·_,t.t",._·:, :·:· .• /~ ~.,·.: ·: .• . · .... 
, .'· ••• 1 The ~rnp;Loyer, o~ -September ·s:, :19 80 ;-·-pointed out· claimant 
did ··:qo"t :underg9- surger~r ,in· .:fu.ly /19 79.!. : .:it· c:'ontended the ' -
'i~s~~-- ,~f 't~~p,orary. ~otai_ diSp.Rility' -~ompens,ation. was. ·not;, 
,litigated -.aqd ·questioned the.·~oard',s,.award·:.of an attorney 
1fee.' The.erriploye.r requested the Board_·n-\.odi 0fy its orde:i:- • 
GL:!imant-1 s· p.t'torn~y, responded co-ntendin'g the· Board-' s -order 

·was· 1cor~~c't in all' respects.. · · · ._ . . .. ... · . . · 
' ·•• • • 1 • o : •1•••' .. • • • • •' •4 • I •ti' ·• • • 

The Board, after reviewing this file·, ,amerids :its orde.:.:·· 
_Clai~ant did ·not undergo ~n~ surgery-i~ 1979~. ·At-ihe.heari~g~ 
claimant· contended· he ·was·: en:ti tled t;:.q. temp·orary total -disabil­
ity. compe~satio~ ,frQl!••~uly 1979 to app:y;:-oximately Octol:.~r.15, 
J-9 79,~ .. :claiinan t·. had -been hos pi tali ze"ci . on; july 11, · 19 79 for _­
diagrios:d. c testfng. Dr. Smi tn repor_ted: cla'irrian t Is CO!Ydi t-ion 
cm :August 'IS/ '19.79 was ·agai'n medically statioriary .. ·· liased on· 
tnis· evidence, .. the' Board' modifies . its. earlier order .:!flO ..•. 
ord~rs• this:.claim'.reopened' July 11,_ 1979: The Board finds_· 
·claimant~~-· condition·. was ·agai'n nedic~lly stationary on April . 
15, 19 79 . .'· .. There fore, · ciaiman t"iS e1;•ti tled to an· award of • .· 
add1.t:j_onal. temporary total disability' CO)llpeqsation fr.om :JtiJ" .. 
11; · 1979 through August 15, 197'9. -Further, the Board. tnod{fies 
its award'· o.f 'attorney fees , in this case and grants cha'.L'mant I S 
atto,rney a fee equal. to 2~ %· of the additional temp~ra_ry ! : 
total , disability• compensation granted by· this order:, not to: 
exceed $250. · ·· · · . · · r ! .. -

-- f .. . . :1 ... 
·9RDER .,. 

-.. _The Boara·•s· Qwn Motion orae'r·, ··aated Sep~ernber ·4, 1986.;' 
is modified. · : " 
~ • ... I 

.. : .-.;. ·1:11e order_ portion of th?t order, ~s ."f:>et aside. 
' . . . , .. ;. - ' 

. . .. . · 
·-· ·. :. Cl~imant · is. he-reby granted an. award of additiona.l · 

temporary 'tptal dlsab~lity compensation from July_ll, 1979_ • 
through August _-15., 19 79. . . .. , 

• • I • \,I;•' 

.. : . . ' Claimant'. s attorney is hereby granted· ~s a,f ,rcasc.nap .1.~­

attorney Is·· fee ·a sum·equal·to 25% of_·the'increas~q compen~a­
tion for ,temporary- _total. disabili_ty gran·t~d PY -• }f\~~ ?,rr~:i:·, .. , . 
payable :9"~.~---<?~ -~-~J.q _cortiPE!.n.?.'?- i_;_i~m :cl:s. P~!.9 ~ J1

1
•of-.t .f1~, ~~~~;lf~f: 1 ;1. -

$250 •. --· -BGB- I · •-~-1 11·1·· 1 I·· - -·· ••• _ • •• ~ • , ~I • l• • 1! 
$' r )1 · ··. • t ·· · .. J · '', 

•• 

ARCHIE F. 'KEPHART,. CLAIMANT;.
Starr & Vinson, Claimant's Attys.
Cheriey & Kelley, Employer's Attys. -
Amended-Own Motion Order ‘ , • .

■ On.' eptember 4, '1980V the Board issued an Own' Motion ■ -
■Order granting claimant -tempprary total .disability compensa-
tio'n"'from ;the date- he was hospitalized for surgery in .}uly,
1979 until the claim,-was . closed pursuant''to OB  '656.278 and
awarded'^ claimant ';s attorney. !a fee equal. to V25% ' of ithe increased
'compensation : granted by that order > not . to •, exceed; $750 . ' , '

■ ■-■'The employer, on . eptember - 'v ;19 80 ;.\.pointed out' claimant
did'not.'.undergo- surgery In' July;-^19 79.V . Vi't‘contended the '
issue-^of temporary total disability; compensation was. not
jlitigated - and questioned the .'Boardsaward';.of an attorV.ey
'fee.' The ernployer requested the Board modify its order,
plaimant''s- attorney, responded contending the- Board-'s -order 
•was' -correct in air respects. .

The Board, after reviewing this file’, >amerids .its order';
Claimant did not undergo anyV surgery•in 1979At•the.hearing,
claimant contended he was' entitled to. temporary total disabil-
i'fcy. compensation , from'July 1979 to approximately October. 15,
19791*. -'Claimant.had -been hospitalized'on ; July 11, '1979 for 
diagnostic testing. Dr.  mith repor.ted ; claimant' s condition
on-August '15,' '19.79 was 'again medically stationary,. ‘ Rased on'
this evidence,' the' Board modifies its. earlier order and
orders • this-claim' reopened'July 11 ,. 1979'. The Board 'finds.,
claimant's condition.was again medically stationary on April .
15, 1979..' There fore,'claimant''is entitled to an'award of,-.'
additional.temporary total disability compensation from^Ju]y'
11,' 1979 through August 15, 1979 . Further, the Board'modifies
its award of attorney fees in this case and grants claimant's
attorney a fee equal, to 25% of the additional temporary
total • disability compensation granted by this order;, not to’
exceed $250. '' , ;

-ORDER ^

...The Board’'s’ Own Motion Order , ‘ dated  eptember 4, 19 80 ,''
is modified. . ' ' .V'

“ihe order portion of that order- is set aside.

• Claimant is, hereby granted an. award of additional-
temporary 'total disability compensation from July.11, 1979 *
through August 15-, 19 79. . ■ . ' ' b .

/ Claimant I s attorney is hereby granted' as a_;^reasonab .i.e-
attorney's' fee a sum'equal to 25% of the’increased compensa­
tion for-temporary total. disability granted by ■,-this order',
payable out of said compensation as paid, 1 riot J to-, excecHj!’,v

............. :-868- ■ 'bbv'bi’f;■;

'CLAIM NO,; 425 \ ^ ^.i eptember 18, 1980
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WCB C~~E NO. 78-4992. ·: · 
~ 

LESTER E. SHOLES, CLAIMANT 
Carney, Probst ·, Cornelius, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for ·Review by Claimant 

September 18, 1980 

This case is before the Bou.rd on claimant's request tL c:: 
Board review the Referee's order whicl: affirmed the D0termina­
tion Order award·.Of ·compensation equal to 64° for 20 % unschE:d­
uled disability for .his low back injury. Claimant contends 
he is perman.:: ?"tly and totally disablec: or his disability 
exceeds the 20 % unscheduled disability granted by the Dete rr.li ri­
ation Order. · The Board finds. the facts as recited by the 
Referee in his order are correct. 

The Board, afte~ de novo review, modifies the Refere e 1 s 
order. Claimant is now 59 years old and has an eighth grade 
education. He has : worked as a truck criver, gas-engine 
repairman, heavy eq~ipment operator, building maintenance 
man, welder, and at various jobs in the steel industry from 
clean-up work . to ·o~der filling and operating steel cutting 
machinery. 

The medical evidence indicates claimant I s it1'.pairment 
was rated from mild to moderate and he was precluded from 
his regular occupation. Limitations placed on him physicaL .: 
were no heavy lifting. All of claimant's past work experience .;'. 
have involved manual . labor. Claimant does lack motivation 
for retraining or a . return to work. The Board finds claimant 
is not permanently and . totally disabled. 

Considering all the other relevant factors, includin g 
claimant's age, education, prior work experience, ~nd moti va­
tion, the Board finds claimant's loss of wage earning capacity 

,is g reater than that for which he has been compensated . The 

Board finds claimant is entitled to an award of compe:r1sation 
equal to 128° for 40% unscheduled disability for this back 
injury. This award •is in lieu of all previous awards of 
unscheduled disability for this injury. 

ORDER 

• The Referee's order, dated January 29, 1980, is modified . 

Claimant is hereby granted compensation equal to ~28° 
for 40% unscheduled disability for his back injury. This 
award is in lieu of previous awards o f unscheduled disability 
for this injury. 

Claimant •·s attorney is hereby granted as a reaso.1able 
attorney's fee a su~ equal to 25% of the increased compensa­
tion granted by -this , ·order, payable Ol:.t of said . compensa_tion 
as paid, not to exceed $~,ooo. · 

· . -869-

WCB CA E NO. 78-4992  eptember 18, 1980

LE TER E.  HOLE , CLAIMANT
Carney, Probst & Cornelius,

Claimant's Attys.
 AIF, Legal  ervices, Defense Atty.
Request for Review by Claimant

This case is before the Board on claimant's request ti.e
Board review the Referee's order which affirined the DcteL-mina- 
tion Order award of compensation equal to 64® for 20% unsched'
uled disability for his low back injury. Claimant contends
he is permanently and totally disabled or his disability
exceeds the 20% unscheduled disability granted by the Deterrairi-
ation Order. The Board finds, the facts as recited by the 
Referee in his order are correct.

The Board, after de novo review, modifies the Referee’s
order. Claimant is now 59 years old and has an eighth grace
education. He has worked as a truck driver, gas-engine
repairman, heavy equipment operator, building maintenance
nan, welder, and at various jobs in the steel industry from
clean-up work to order filling and operating steel cutting
machinery.

The medical evidence indicates claimant's impairment
was rated from mild to moderate and he was precluded from
his regular occupation. Limitations placed on him physical.
were no heavy lifting. All of claimant's past work experience,
have involved manual labor. Claimant does lack motivation
for retraining or a return to work. The Board finds claimant
is not permanently and totally disabled.

Considering all the other relevant factors, including
claimant's age, education, prior work experience, and motiva­
tion, the Board finds claimant's loss of wage earning capacity
is greater than that for which he has been compensated. The

Board finds claimant is entitled to an award of compensation
equal to 128® for 40% unscheduled disability for this back
injury. This award is in lieu of all previous awards of 
unscheduled disability for this injury.

Cg^DER

^ The Referee's order, dated January 29, 1980, is modified.

Claimant is hereby granted compensation equal to 128®
for 40% unscheduled disability for his back injury. This
award is in lieu of previous awards of unscheduled disability
for this injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensa­
tion granted by this order, payable out of said compensation
as paid, not to exceed $3,000.

-869-
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;, . ·· .. ·,;. •,. ,·WCB·:CASE-.NO. ·-:·79.-2i82 .. 
'• • : •' ~ • 1 I, ·•• -) • ; '•, I.,.• • • I 

· September 19, 1980 

; DANIEL w. 'BEAVERS, . CLAIMANT 
. Sthwabe, . Wi l'i iarnson, Wyatt', Moore 
: .. _& Roberts,. Cl1aimant Is Attvs. 
La.rig·, Rlei'ri-, ,Wolf, Smith., Griffith: . 

.,·;.: . &: · Hallmcp:k·;. F;mployer' s At,tys .... · ": ·: 
Request ~or Re.view_ by --the. ·sAIF · ' 

. · <;rpss-~ppeal by C·laimant' · · •: ·· ~ · 
-~;"I'~..,•••· ~ ••-..,•••r• ...... , .. ~'.• ~ ~-•• ~ .... : ,· .• ~ , •. _•.. .- • • • • • !~ •., • ,J • - ' • 

.· ·_·. · The SAIF Corporation· seeks· Board·'·revicw. of the .Referee. 
:order whic]?. found· it. re_spon.sible :"fo,t ~laimant Is· claims qf 

. _,-~ggrav~tipn for the period January· 1979 and November 1979; 
;_ Time_· .:10s s; ,perial ties and attorriey' s fees were assessed. against 
·:sAIF .. · -EBI 's· denial was affirmed· and that portion oC the claim . 
,was. dismissed. ~laimant cross-appeals, cont:cnding h12 is 
: enti-tled "t?. penal ti.es 9-nq. a:t,to:::-ney Is . fees f cir the. U:irCason.­
,._.able. denial· __ of. April 19_79 and November 1979. · 

½ • • t • 

•·· . 
, . The· .~ajori ty of th.e Board, after de· novo review~ n f'- -

- ·, firms ·and. adop~s. ·the Opin~on and· o:i;der of the Refia°ree, a 
'·copy -of wl)ich is: attached hereto and, by _this !e~ere}1CC, is 
!made a part hereat. · 
1 i_ • ~ ' 

.: . ' 
· ••• J' 

·,·. ·· · The o~der 
·a ff i'rme d. 

I,.· . : ; 

' ' .... 

ORD.ER· , 
: \ .. 

of the_ Refer~e.,· dated January 2~; 19f~O_,·· is 
I.·.: . . I 

.:_; -'. Clairna;nt•s· attorney is:hereby gral'"\teq as a reasonable 
a~tor:ney's:fee a sum.equal t.0'$350, payable by the Si\H' 

-·C.::o rpor a ~ion· .. -
'I, •••• .: .... • •• ..,;. - , •• : ""'' ,.. • .J • 

B.oard !'-1ember McCallis ter dis sen ts as· follows: 
', 

I wpul'd modify the Referee's order . 

• 
1 Claimant's original .injury occurred on December 9, 19 7 4 

and he was foµnd medically stationary in Novernbe·r -19 7 5 and· . 
hi~·claim wai dlosed ~anuary 2, 1976. F~om tebruary J,. 1976 
thrqugh Febnis\ry. 8, 19 79 . cla·man t. lost·, no time· ·from work .because 
¢f· thi·s: injury. On April . 1 , 1~ 7 6 ,· EBI became _the ernp loyer·• s 
wo.rkers' compensa ~ion carrie·r. • · 

··;., · ·on F~bruary 9·, ."19!79, claimant was put ,on the glue ma.chine 
in• inueh · heavier work than .. he had been doing as a leadman .. · On 
that da:te, ··claimant ·was :forced to seek medical care for low 
back pain·. SAIF, the carrier at the time of the December 1974 
irijury, ·voluntarily paid claimant compensation"_ for temporary · 
total di~ability from. February:9 through_ March 23 ~ven th9ugh 
claimant was off work only from February 9 through_ M~:t;S:~ . . 1_2. 

. ·•-·•J. ···•··~ ....... - .._ ...• , .... .... •.• .. . • • • - . 
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 eptember 19, 1980- WCB-CA E NO. 79.-2182 .
iDANIELW. BEAVER , c aimant'
 chwabe, Williamson, Wyatt, Moore

.& Roberts, Claimant's Attys. ’ '
Laiig, Klein, .Wolf,  mith, Griffith.-

& Hallmark/ Employer' s Attys. ' .
Request for Review by the.  AIF '
Cross-appeal by Claimant

’ The  Ali? Corporation seeks Board- review, of the.Referee,
’order which found-it.responsible Tor claimant's claims of
,-aggravation for the period January 1979 and Novent>er 1979.
-Time'.-los s,-penal-ties and attorney’s fees were assessed against
• AIF. -EBI's denial was affirmed’ and that portion oil the claim
,was.dismissed. Claimant cross-appeals, contending he is
.enti-tl'ed 'to , penalties and'attorney ' s fees for the unreason.-
lable denial' ..of April 19 79 and. November 1979.

•, ; The .majority of the Board, after de novo review, af-
•firms and. adopts, the Opinion and- Order of the Referee, a
■’copy of which is; attached hereto and, by this reference, is
'made a part hereof.

' ORD.ER ■ ^ ■ ; . .

’^0 ' • The order of the. Referee,’ dated January 28 , 1980 , is ,•
affirmed. •' .

•'• Claimant's attorney is • hereby granted as a reasonable
attorney's fee a sum equal to'$350, payable by the  AIF
-Corporation. '

. Board Member McCallister dissents as follows:

’• I w.oul'd modify the Referee's order.

-• Claimant's original injury occurred on December 9, 1974
and he was found medically stationary in November -197 5 and
his claim was closed January 2 , 1976. From February 2,- 1976
•through February, 8, 1979 clamant lost no time -from work .because
of’ thi's - in j ury. On April.1 , 1976 , EBI became .the employer's
workers* compensation carrier.

> On Feb'ruary 9, •’1979, claimant was put on the glue machine
in'much heavier work than he had been doing as a leadman. On
that date, claimant was .forced to seek medical care for low
back pain.  AIF, the carrier at the time of the December 1974
injury, voluntarily paid claimant compensation for temporary •
total disability from. February;9 through March 23 even though
claimant was off work only from February 9 through March 12.
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On April :13;<-197'.) ,···the :F\.iri'd.,dci~i.E;d . .- clairnant'' ~ clai·m for 
·aggravation.· ',:Ori July 5, 197.9,. z.:mr·~denicd claim.int I s claim 
for anew_inj4:ty_._..>; ·· · ·.,;'~·· ~:_._. . 

. Clai~a~t- ·'~etur~ed to work. on Ma:i°ch 13, 197~_ and missed 
no. further time from work until November 12, 1979 . .. . ,_. ., ; .' .. 

On August· 8,- i979,·_the· c~;p,.lian~~ .[>:i.vision .issued· a .·307 
order designating. SAIF is the· pay~htj .ag~nt for'fhe•cluimed 
February ·1979 injury. Howeve_r, as· of _the .307 aider's i~su-
ai:ice, there was no ·time_ loss·, due ·or ·owing. · · · · 

. r . . • • 

Wh~n claimant ·returned t:0° work on March 13 he WclS ~gain 
given the leadman · job and continued per forming this ·work until 
November 1979. Claimant wns .then placed oh u job sawing 
shake panels to make gazebos and holding a skil saw ·up in the 
air brought ori back problems a.9ain· and claimant sought medical 
_care. 

. . 
On November. 30,. 1979 SAIF denied any compens~bility. 

It is. my. finding that · there is no compe_nsa tion for- tempor­
ary ~otal disability- due or payable by the Fund ·pursuant .to 
the . 30.7 order. I further fihd that the . 307 order issued in 
August 1979 is not applicable to th·c -Novemb_er 1979 injury_ t,nd 

· SAIF timely- denied the claim: ·_EJ3I_ issued no dei:iii::il and_ p~id. 
no beneif ts. . :,. . . 

.I find the Referee's_ordering.per1~lties and attorn_ey fees 
against the Fund was in error as claimant missed no time from 
work from March 13, 1979.through November 11,-1979. 

I do find claimant's work incidents of February i979 a~d 
November 12, 1979 are aggravations of his original injury of 
Dec~mber 19 74 and SAIF is responsible for payment of bcnefi ts 
as· r.equired by law. 

CLAIM NO. C 174885. 

DOWEL DICKINSON, · CLAIMANT 
SAIF, Legal Services, Defens~ Atty. 
Own'Motion Order 

September 19, 1980 

On $eptember 16, 19 80, the SAIF Corporation (SAij:-) 
. forwarded to the Board various medical reports· concerni~q 
·•.this claim. SAIF indicated claimant Is aggravation ri.ghts 

had expired and it was referring this claim to the Bo;rd for 
considerati<;m under the Board's own· motion jurisdiction·. 

Dr. Thrasher, on August 19·, 19 80, 'removed a Smith_­
Peterson nail which had been used in.the treatment of . - - -··· .. - - . . . •· - 8 71- . ' . . . . ... . -

- , ......... 

On April ..13 > •••19 79 , - the Fund denied 'claimant'* s claim for
•aggravation.- '■;0n July 5 , 1979 denied claimant's claim
for a new injury. . ‘

Claimant returned to work on March 13, 1979 and missed
no, further time from work until Novemk>er 12 , 1979.

On August' 8.,- 1979 ,'the Compliance Division -issued a .307
order designating.  AIF as the' paying agent for '-the ' claimed
February '1979 injury. However, as- of the .307 order's issu­
ance, there was no time loss’,due or owing. • ’ '

When claimant returned to work on March 13 he was again
given the Icadman job and continued performing this work until
November 1979. Claimant was then placed on a job sawing
shake panels to make gazebos and holding a skil saw up in the 
air brought on back problems again' and claimant soughn medical
care.

On November. 30 ,- 1979  AIF denied any compensability.

It is my finding that there is no compensation .for- tempor­
ary total disability- due or payable the Fund pursuant to
the .30.7 order. I further fin’d that the .307 order issued in.
August 1979 is not applicable to the -November 1979 injury and
 AIF timely denied the claim. -EBI issued no denial and paid'
no beneifts. . •' • ’ '

.1 find the Referee's ordering penalties and attorney fees
against the Fund was in error as claimant missed no time from
work from March 13, 1979 .through November 11, 1979.

I do find claimant's work incidents of February 1979 and
November 12, 1979 are aggravations of his original injury of
December 1974 and  AIF is responsible for payment of benefits
as required by law.

m

CLAIM NO. C 174885.
DOWEL DICKIN ON, CLAIMANT
 AIF, Legal  ervices, Defense Atty.
Own" Motion Order

 eptember 19, 1980

On  eptember 16, 1980, the  AIF Corporation ( AIF)
forwarded to the Board various medical reports' concerning

• ■this claim.  AIF indicated claimant' s aggravation rights
had expired and it was referring this claim to the Board for
consideration under the Board's own- motion jurisdiction.

Dr. Thrasher, on August 19, 1980,'removed a  mith-
Peterson pail which had been used in-the treatment of

” -87‘i-
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'I • , • r; • l • ' •_, '• •.. • •1 : , ~, , • ·, C ' ; I:·. ~: ~ ... . " 
,., '.claimant's cirig'inal 'inj·1:ry. .. · :· SAIF•;• advised .. the. }3oa rd it did·· 

·:. ;not' "oppose' .·a·n,; ,qwit .. Mqtion" o'r·a~'r ·{eopcJ1i-i1g, this•' claim .. 
f' • ~ l • • • • ',,,, ·: ••~ ; .. : ' . ~ • 

. The· •rio~rd ;· · b as~d · o~,' the informu tioh s·ubnd. tted to it, 
finds , the ev.idence s uf ficien t to war,ran t. :the reopcninc, of 

1;tne·c1ai,m ·effective the d~te claimant wa·s·. hospitalize2l for 
1his August 19, 1980 surgery fq~_payme~t of compensation and 
benefits provided for· by· ·law until' 9 losed :, purs u~rn t. to ORS 

· :6 SJi • · 2 7 8 • . . , , . . . -· : · 
',• 

IT IS SO. OROER~q .. 
.1.: ..... ' ....... . r • '"• • : • • !' 

.:.,_. 

WCB CASE.NO~ 7 8;-. 7 5 27,,: .. , >:'-. September 19 , 19 8 O 
. , .. 

GERALD c: FREEMAN,. CLAI.MANT 
Gal ton,_ Popick & Scott;·· Claimant's Attvs . .' 

:tang, Klein, Wolf, ~mithf Griffith· · ~ ·-:, 
. & -Hallmark, Employer I s Attys. :_ . · · 
:order 

... -~--••-••,•• • ••-•a•-·--•-•-•--• •• •-•• -••-• --or• •• • ",,i • ~,. • • 0 -• • -,., • • "'""\ "-• ,.,.., • • 

. . The' ·B-0".'rd ,had ref°,er.red claimant I S request that the , 
Board reop~n. the claim for his 1969 injury to the He~rings 

'. ·Pi visio~ t<? be,_ cons_olida t_ed with a pei:1ding,, c_:ase on· c1 dGnia l 
. 'ci~ a new· in'j:ury._·. The· Re_feree· was ordered .to determine if 
'-f ,. . t ' "I• • , , • , 

-claimant's currerit· condition presenfed·an aggra~ation 6f his 
i969. injury.· ·or was due to a. n'.='w injury. · 

.1.··,. 

' . A' hearing was heid ,•and: the' Referee found Claimant Is 
current ~on~ition repres~nted an aggravation of the 1969 
,inj 1,?.ry. The SAIF Corporation (SAIF }. is the . responsible 

· c~:i'rrier for the 196 9. injury. SAIF appealed the Referee I s. 
· __ Opinion and Order. 

· .. · ,·The Referee recommended the Board exercise its own 
· ~ot·;on jurisdiction and. reopen the claim for the 19 69 injury. 

. · In this ·case, the Board wi 11 withhold issuing an Own 
.Motion Orper ·until it _can review the record developed at the 
he~ring a~d the.contentions of. the_parties regarding SAIF's 

.. r:eqi.lest for' reviEiw. . The Board fee ls. it would be urij us t t'o · 
issue· an Own .Motion Order and then review the issues raised· 
py SAlF. The Bpard' s · ruling in the other· case wi 1.1 resolve · 
·the own motion case as well.· Therefor€:,' the .Board will not· 
issue an Own ·Motion Order ~ntil it has ·reviewed the other : 

· ~ase (WCB Ca~e No. 18~7527). 
' . 

. · ··IT IS SO ORDERED. 
--~ ~• • •• • '• • r '-- • • ,; • •• • • 

(' 

-872-

•claimant's .dri'ga1 i-.injv.ry... • r AIF-*- adyise*cl.’£he. Board it did- •
.'not oppose'- an'.Own. Motion Order'-reopeni-hg , this"'claim.

; ■ ■ The Board, based' oh,’the information  'ubmitted to it,
finds ,the evidence sufficient to warrant, .the reopenincj of
-.the ‘ claim'ef fective the date c.laimant was hospitalized for
:his August 19, 1980 surgery for .payment of compensation and
benefits provided for- by-law until’ closed-.pursuant to OR 

‘ ^56.-278. .. ^

' ' • IT I  O. ORDERED.. ' . • ■ . ' ■ ■ ■ '

m

WCB CA E.NO. . ,78-7527 ' '  eptember 19, 1980
GERALD cl FREEMAN, CLAI.MANT
Galton, Popick &  cott; Claimant's Attys.V
^Lang, Klein, Wolf,  mith, Griffith' ,

& Hallmark, Employer's Attys. . ■
‘Order

/ The''Board had referred claimant's request that the
Board reopen, the claim for his 1969 injury to the Hearings
^Division to be, consolidated v/ith a pending^, case on- a denial
lof a new' iri.gury. '’ The' Referee' was ordered .to determine if
' ciaimant's 'current' condition presented an aggravation of his
1969, injury or was due to a new injury.

A hearing was heid'and the Referee found claimant's
current condition represented an aggravation of the 1969
.injury., The  AIF Corporation ( AIF), is the .responsible
'carrier, for the 1969.injury.  AIF appealed the Referee's-
Opinion and Order.

• ' • The Referee recommended the Board exercise its own
motion jurisdiction and-reopen the claim for the 1969 injury.

' In this case,
.Motion Order until
hearing and the.con
request for review,
issue' an Own - Motion
by  AIF. The Board
'the own motion case
issue an Own Motion
case (WCB Case No.

the Board will withhold issuing an Own
it can review the record developed at the
tentions of-the parties regarding  AIF's

The Board feels’ it would be unjust to‘
Order and then review the issues craised'
's’ruling in the other' case will resolve
as well. Thereforethe .Board will not
Order until it ha's -reviewed the other ‘

78-7527). • . • . ■ -

IT I  O ORDERED.

-872-
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LINDA LEE HARRY, CLAIMANT · ·. ·;:-.!_,.-.. 
Evelyn Scott.Ferris, Claimant's·Atty. 
SAIF, Legal Services,·· Defense Atty.;_·.,.· 
Order 

. . 
September 19,' 1980 

On Septembe·r 5,.1980, cl.aima~t, b~; and through her 
·attorney, requested the Board.. remand this claim to the 
Referee for the presentation by claimant of further testimony 
which was not available at the-time _of the hearing. An 
affidavit of claimant's. attorney· and a medical· report from 
Dr. Rea were· attached to ~er reque·st ~ 

The Board,. aftefr reviewiag ·claimant' ·s motiqn, · her 
attorney• s affidavit,. -·anc;l Dr.,\:Rea •·s _report; denies her 
request. There is no explax1ation of what new evidence 
claimant contends should_b~ consid¢red by ~h~ Referee. 
·Fur·ther, no. mention'. is made of -why ·thi.s new evidence was not 
.available at ttie time of the. hear.i'~g;. 

Claimant also conten.ds she is· now -able to- travel to 
Oregon to be· examined by the: employer's doctors and was not 
able to. do s·o prior to the h·earing. 'I'he employer's doctors 
all indicate·a ·that wi thou_t being able to examine claimant 
they coul'd not make a positive diagnosis. This information 
was available to claimant prior to the hearing. Claimarit. 
proceeded to the hearing where the_Referee affirmed _the 
employer's denial of her occupationfal disease claim .. Th~ 
Board does not- feel·that in such case claimant is entitled 
obtain additional evidence after 'failing to obtain• a decisi"on 
in her favor and reli tigate the same issue again. · Therefore, 
the Board·denies claimant 1 s request. 

ORD.ER" 

Claimant's September 5, 19 80 re-quest that the I3oard 
remand this case to the Referee for the presentation by 
claimant of further testimony a~d evidence is denied. 

CLAIM NO. C 435832 

ROBERT E. KENNEDY, CLAIMANT 
Emmons, Kyle, -Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion order 

September 19, 1980 

.. On September 11, 1980, the S_AIF Corporation (SAIF) 
forwarded to the Board· various information in this claim . 

. SAIF· indicated claimant had origirially sustained a cornpen­
·-~-~?_l?}~.-~.nju!y o~_ ~12r~l 13;_ 1973_ and his aggravation r~-~!.1~~--­

-873-

WCB CA E NO. 78-730.-:. .  eptember 1-9,' 1980

LINDA LEE HARRY, CLAIMANT •
Evelyn  cott Ferris, Claimant's Atty^
 AIF, Legal  ervices, Defense Atty.
Order

On  eptember 5,. 1980, claimant, by and through her
attorney, requested the Board,remand this claim to the
Referee for the presentation by claimant of further testimony
which was not available at the time of the hearing. An
affidavit of claimant's attorney'and a medical report from
Dr. Rea were attached to her request.

The Board,.after reviewing 'claimant’s motion, her
attorney's affidavit,.'and Dr.v|;Rea's report, denies her
request. There is no explanation of what new evidence
claimant contends should.be considered by the Referee.
'Further, no. mention: is made of why this new evidence was, not
available at the time of the hearing.

Claimant also contends she is now able to-travel to
Oregon to be examined by the employer's doctors and was not
able to. do so prior to the hearing. The employer's doctors
all indicated that without being able to exam.ine claimant
they could not make a positive diagnosis. This information
was available to claimant prior to the hearing. Claimant,
proceeded to the hearing where the Referee affirmed the
employer's denial of her occupational disease claim.-The
Board does not• feel‘that in such case claimant is entitled
obtain additional evidence after failing to obtain’a decision
in her favor and relitigate the same issue again. ’ Therefore,
the Board denies claimant's request.

ORDER-

Claimant's  eptember 5, 1980 request that the Board
remand this case to the Referee for the presentation by
claimant of further testimony and evidence is denied.

CLAIM NO. C 435832

ROBllRT E. KENNEDY, CLAIMANT
Emmons, Kyle, Kropp & Kryger,
Claimant's Attys.

 AIF, Legal  ervices, Defense Atty
Own Motion Order

 eptember 19, 1980

. . On  eptember 11, 1980, the  AIF Corporation ( AIF)
forwarded to the Board various information in this claim.
 AIF- indicated claimant had originally sustained a compen­
sable injury on April 13, 1973 and his aggravation rights

.................... -873-



          
           

         
          

   

         
      

         
       

          
     

        
          
       

         
       

      

        

     
    

  

  

        
         
        

       
         
         

   

           
         

        
          

        
          
            
        

          
        
            

     

          
        

          
  

~ .. 

•. ' :· ( . ~ ;"• . . " .,, : 
f •' I ·1 I 

~ 1 • I • • 

had expired. : ~SAIF . ~ef.~r;r.~~d. this . cla~in· .. to. the Bo~rd to 
.-consider it'under,the, .. Board's own motion jurisdicti-0·1~. Sl\IF 

:·· . .:ind,icated_' ~,,t·.:_9ppo-~r:?,dt·~11-: 0wri- M'bti01,1 1 Order; ~~eopen_i~:l i)1.i:¾'' 
· .. - " cla'im1 ·s·iricet..-~t:h'er'e1..-~ .. ias. -·.·rio h-ndication claimant ~·s·· condi•i.:.-.1on had 

t • t • · • • · · ... • ~ · ·, : • • , •• · , " , •, • I 

,, .worsened- since the ,.last .. arrangemen t of compensation. 
• -l • • I •. 0 • • .'I, • ~• • • ~ o • 

1 . The medical,,'. reports -indic'ate claj,_ma~·t: has continuinq 
back pain. The_'..Orthopciedic. Con~·ult_ant_s,-;ari.d · [?r. Becker _do 

•. no~ report 6laimant 1_s: cbndition·ha~ wor~ehed. T~e Ortho-
. '.paedic Consultants,. 'in Au9ust· 1980, .reported claimant was 
'station'ary· and. claimant would from ·time·· to time need "symptomatic 
:treatments to the l'ow. back 11 • 

The Board, · after reviewing the matcr'ic.11 in this claim, 
:does not find the evidence warrants reopening of this claim 

,·.under the Board's.own motio'n jurisdiction at this tim8. 
· 1 'iherefore, th~ Board"denies reoperii~g of this cl~~m under 

:i-ts>own motion jurisdiction.· ., ' . . . . . 
] .~ 
~-...,. .... 

. ~. ; . 

. . 
IT IS SO ORDERED.: 

'j 

, l, 

~ ' ... . . .. 

I•, · CLAIM NO. A•42 CC 146562 . 
, VIOLA H. MAGDEN {STERN) ·, CLAIMANT 
SAIF, Legal Services, Defense Atty. 

1own Motion Determination 
.. ' .. 

·september 19, 1981 

'k' • On March 23, 1972·, claimant suffered .a compensable 
··inji;iry- to her right. shoulder. This claim was initiallv 
closed by: a~ ~ugust 14, .1973 D~termination 6rder. Claimant's 
aggravation righ~s have expired. Claimant previously has 
received awards of .15% unscryee:}uled disability for her right. 
shoulder and 15% scheduled disability for ·loss of function 
of _the right arm. 

. Dr. Waldram·, on January 29, 19,79,. performed a literc11 
_epicondylar.release on th~ right, He.ielate~ the need for·_ 
this surgery to claimant's o'riginal injury. The employer 
voluntarily reopened this claim in April 1980. On March l"0, 

.19 80, Dr. Waldram per formed additional surgery on claimun t::. •·s 

.right elbow. · Dr. Waldram rc_leased claimant· to n3tu.c1 to 
work dn April ·29, 1980. He felt claimant had minimal'. perman­

·.ent: disabi 1+ ty bee a us_e of ·her inability. to· pe.rform heavy 
:lifting fro~-a •flexed to extended positiori and local tbriderness 
,pvei the operative si~~- _H~ r~leased-~laimant fo~ regular 
i;.,ork. on May 14 ~ 19 80. ··The en:iployer paid· temporary total 
·disability. t:hrough May 13, 19. 80 to clui!f,ant. 

. . . 

On July 30, 1980, a request- that a determination of 
.claimant's· disability was made. ~he Evaluation Division of 

"'th~ Workers' c·ompensation Department, on September _9, 1980,. 
• .. ..,. -...- • •. •• •r "" , • - • • • • • .. • • . ,. 4'.. •• ~ I I • • • - r 

':: ._·. . . . . :~.?-~.- .( . 
I· 
J ', 

·····Q\ 
~·· . had expired. . . AIF . referred this 'claim.to'the Board to

• •consider it' under ■ the' Board's own iriotibn j urisdictioh.  AIF
^•(indicated' ivt ..opposed-'an"'Own' Motion ’ Order rc'openinq this' , "
claim' since .:th'ere'"'was. -no, vindication claiman t! s' condi'tibn had
••worsened'since thO'.last..arrangement of compensation.

. . The medical,-: reports indicate claiman't has continuing
’ back pain. The.'Orthopaedic.Consultants/and'Dr. Becker do

:. not report claimant's; condition'has, worsened . The Ortho-
/paedic Consultan.tsin Aucfust 1980, .reported claimant was

'• 'stationary'.and' claimant would from 'time to time need "symptomatic
• ;treatments to the low, back".

The Board, after reviewing the material in this clairri,
'does not find the evidence warrants reopening of this claim
•under the Board's.own motion jurisdiction at this time.

■' There.fore, th.e Board'denies reopening of this claim under
its -own motion jurisdiction. . ' . .

■ , IT I  O ORDERED.. '

' • CLAIM NO. . A’42 CC 146562

VIOLA H. MAGDEN ( TERN), CLAIMANT
 AIF, Legal  ervices, Defense Atty.
'Own Motion Determination

 ept'ember 19, 198f

On March 23, 1972', claimant suffered .a compensable
"injury to her right, shoulder. This claim was initially
closed by' an August 14,.1973 Determination Order. Claimant
aggravation rights have expired. Claimant previously has
received awards of. 15% unschecluled disability for her right
shoulder and 15% scheduled disability for -loss of function
of the right arm.

Dr. Waldram, on January 29, 19.79 ,. per formed a latera:i
epicondylar_release on the right. He .related the need for'
this surgery to claimant's original injury. The employer
voluntarily reopened this claim in April 1980. On March 10,
.1980, Dr. V'/aldram performed additional surgery on claimant's
.right elbow. • Dr. Waldram released claimant- to return to
work eSn April 28, 1980. He felt claimant had minima 1. perman-
'.ent,- disability because of her inability to-perform heavy
• lifting from-a -flexed to extended position' and local tenderness
,over the operative site. He released'claimant for regular
v/ork. on May 14, 1980. -The employer paid ' temper ary total
’disability,through May 13, 1980 to claimant.

On July 30, 1980, a request- that a determination of
.claimant's disability was made. The Evaluation Division of

’’the Workers' Compensation Department, on  eptember 9, 19 80 ,
............. '-874- .......
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. recommended -an· award of. addi tio:na_I.:·.tcrnpcirary tot.J. l dis obi li ty 
from January 28, .. 1980 through .May 14/ ·1980, less time worked. 
and no addi~ional permanent partial disabili°ty award. 

The Board condtirs with this recommendation. 

ORDER. 

The c lairi{,m t., is~- hereby granted compensation for, temporary 
total disability· from January 2°9,· 19.80 throu9h May 14, 1980, 
less time worked. The record indiciJtes that .this award has 
already been paid to claimant .. 

. CLAIM NO. HC 420014 · 

RICHARD L. WILSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 
' & O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

September 19, 1980 

This claim-was .r~6pened on Aprii 21, 1980 effectiv~ .the 
date clai~ant ~as hospitalized by Di. Wilson in July 1979 
under the Board's· own motion jurisdicition. Claimant's 

·attorney was granted a fee out o.f any additional temporary 
total disability compensation n.o t: to .• exceed $ 75 0. 

In May 1980, Dr. Wilson report6d claimant had been 
hospitalized on July 2, 1979 and a cervical laminectomy_hQd 
bee_n per formed the following day. ,\ neurofibrorna -wus found. 
Claimant returned .to work on September 23, 1979. Dr. vJilson 
felt claimant's condition was again midically stationary at 
the end of September 19 79. .He ra tec1 claimant's per man en t 
impairment at 5% and felt, claimant could perform his ~egulai 

. job. 

On· June 13, 1980, the SAIF Corporation requested a: 
determination of claimant's dis abi 1 i ty. The Eva 1 ua tion 
Division of the Workers' Compensation Department on Septem­
ber 10, 1_980 recommended claimant be g-canted additional 

·· ·temporary total disability compensation. from ~uly. 2, 19-79 
through September 2 3, 19 79 and .not be •;:iranted any" -'c:!.ddi tional 
permanent ·partial. disability. . . . 

·The Board concurs with this recommendation. 

-875-

o
recommended .an award of. additio'hal.'-.tempdrary total disability
from January 28, .■1980 through,May 14 / -1980, less time worked
and no additional permanent partial disability award.

The Board concurs with this recommendation.

ORDER. ■■ ■ ■

The claimant is hereby' granted compensation for temporary
total disability ’ from January 19,80 through May 14, 1980 ,
less time worked. The record'indicates that this award has
already been paid to claimant..

O

CLAIM NO. HC 420014
RICHARD L. WILSON, CLAIMANTPozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

September 1 , 1 80

O
This claim-was .reopened on April 21, 1980 effective the

date claimant was. hospitalized by Dr„ Wilson in July 1979
under the Board's- own motion. jurisdiction. - Claimant's '
'attorney was granted a fee,out of any additional temporary
total disability compensation not:to .exceed $750.

In May 1980,. Dr. Wilson reported- claimant had been
hospitalized on July 2, 1979 and a cervical laminectomy.had
been performed the following day. A neurofibroma was found.
Claimant returned .to work on  eptember 23, 1979. Dr. Wilson
felt claimant's condition■was again medically stationary at 
the end of  eptember 19 79. .He rated claimant's perm.anent
impairment at 5% and felt;claimant could perform his regular
job.

On-June 13, 1980, the  AIF Corporation requested a -
determination .of claimant's disability. The Evaluation
Division of the Workers’ Compensation Department on  eptem­
ber 10, 1,980 recommended claimant be granted additional
temporary total disability compensation. f.rom. July,2, 19-79
through  eptember 23, 1979 and .not be granted any additiohal
permanent partial disability. . • -

The Board concurs with this recommendation.

-875-
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Clc1imant is hereby r;rantcd compensation for tcrn;Jocc1ry 
total disability from July 2 1 19 7-9 th rough Septembe .r 2 3, 
1979, less time worked. 'l'he record indicutcs that this 
award has alreudy been paid to clai.rnan t. 

_Claimant's ottorney has aJready been awarded i1 cea­
sonable attorney's fee by its Own Motion Order, dated 1\pril 
21, 1980. 

CLAIM NO. A 734855 

HOWARD MANSAKER, CLAI_"1ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

September 19, 1980 

The SAIF Corpora ti.on (SAif') 1 on September 8, 19 80, 
advised the Board claimant had undergone a ''neurolys.is 1 

ulnar nerve, anterior ttransfer, right elbow''. Dr. Smith 
felt the need for this surgery was related to claimant's May 
31, 19 59 wrist, elbow and bock injury. Sl\I F in c:li ca ted 
claimant'.s aggravation rights in this claim had expired and 
it would not oppose an Own i'lotion Order reopening this claim 
for the August 19, 1980 surgery. 

The Board, after reviewing the evidence submit tc,:_i to 
it, finds the claim should be reopened ef fee ti ve trlc d.:i tc 

.claimant was was hospitalized for the August J_9, 1980 sur­
gery for payment of compensation and other benefits provided 
for by law until closed pursuant to ORS 656. 278. 

IT IS SO ORDERED. 

WCB CASE NO. 
WCB CASE NO. 

DAVID.BARTELL, CLAIMANT 

79-10,698 
80-296 

Garry L. Reynolds, Claimant's Atty. 
'Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Order 

September 22, 1980 

Employee Benefits Insurance (EBI) requested the Board 
review an order issued on August 11, 19 80 by the Presiding 

·Referee which granted claimant's motion to. s~t aside u~ 
order of dismissal in WCB Case No. 79-10,698 and substituted 
it for the SAIF Corporation. No appeal ~ights were attached 

-876-

ORDER
Claimant is hereby granted compensation tor temporary

total disability from July  , 197-9 through  eptember 23,
1979, less time worked. The record indicates that this
award has already been'paid to claimant.

.Claimant's attorney has al.ready been awarded a rea
sonable attorney's fee by its Own Motion Order, dated April
21, 1980.

CLAIM NO. A 734855  eptember 19, 1980

HOWARD MAN AKER, GLAI.MANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Order

The  AIF Corporation ( AIF), on  eptember 8, 1980,
advised the Board claimant had undergone a "neurolysis,
ulnar nerve, anterior ttransfer, right elbow". Dr.  mith
felt the need for this surgery was related to claimant's May 
31, 1959 wrist, elbow and back injury.  AIF indicated
claimant'.s aggravation rights in this claim had expired and
it would not oppose an Own Motion Order reopening this claim
for the August 19, 1980 surgery. %

The Board, after reviewing the evidence submittcc; to
it, finds the claim should be reopened effective the date 
claimant was was hospitalized for the August 19, 1980 sur
gery for payment of compensation and other benefits provided
for by law until closed pursuant to OR 656.278.

It I  O ORDERED.

WCB CA E NO. 
WCB CA E NO.

79-10,698
80-296

 eptember 22, 1980

DAVID .BARTELL, CLAIMANT
Garry L. Reynolds, Claimant's Atty.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Order

Employee Benefits Insurance (EBI) requested the Board 
review an order issued on August 11, 1980 by the Presiding
Referee which granted claimant's motion to.set aside an
order of dismissal in WCB Case No. 79-10,698 and substituted
it for the  AIF Corporation. No appeal rights were attached

........... -876-
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·_· to this order~ The : .. Pr~siding -i'{cfere~-~:·_in a letter da ted 
· ... · August 15, 1980, indicated his ·opi'nfon· ·in WCB Case No . 79-

10,698 rendered moot a motion to dismiss WC0 case No . 80~ 
296. EBI contends that these matters should not be argueci 
before the Board until the entire matter ha s cor:1e to a 
conclusion in ·.the Hearings Division on claima nt's request 
for heari~g regarding the exte nt o f disability. 

The Board: finds EBI's r equest for review to be premat u re. 
The Presiding · Ref¢ree' s - order is not a final order . 'ti inters 
v. Gunies ·, 12a ·:or \ 2l'.4, 264, P 359 (1928) and Mende nh ii'Clv-. · 

. -SAIF, 16 Or App .',·136·, 517 P2d 136 (1974). The iloc) r d lacks 
. ·)Uri sdiction ~o "review this matter a t this time. There for e , 

the Board dismisses EBI's r ~qucst for review. 

IT IS SO ORDERED. . . 

CLAIM NO. UNKNOWN •:' · .. ·. September 2 2, 19 8 0 

DONALD D • . FAST, SR.:·; CLAIMANT . ·::: .: 
Pozzi, Wilson~ Atchison, Kahn ·, • . . · ·• 

& O'Leary, Claimant's Attys. ,·_·· .. 
SAIF, Legal · Services, Defense Atty. ·, 
Own Motion Order ? ~ ~' . 

- • - - ••• - r - • r O • • • . .. • :.- .- •• • ~- • : '; ~ ... -

,. :.:: /_~-.--. _:; . 
• • ., l, I i", •l••• • .. • 

On ·August 5; · 1980, claimant, by ·: and through his d ttorn ey , 
requested . the . Board ., :reopen this claim for his September 19, 
1972 injury to both of his knees under its own motion juris­
diction. Claimant's aggravation rights have expired. Claimant 
indicated he· was off work from June 13, 1980 through July 
30, 1980. 

Dr. Raymond Case, in August 1980, reported claim&nt had 
continued to experience difficulty with his right knee . On 
July 2, 1980, Dr. Case performed an arthroscopy and r emoved 
the patella from claimant's right knee. He related the ne ~d 
for this • treatment to claimant's original injury. 

The insurance carrier advised the Board it did not 
oppose an Own Motion Order reopening this claim. 

· , The Board orders this claim reopened e ffective J11:1e 1 3 , 
1980 for payment of compensa tion and other benefits p rovi de d 
for by law until closed pursuant to ORS 656. 278. Cla.iniant' s 
attorney is entitled to an attorney fee equal to 25 % of th .:.. 
increased compensation granted by this order payable out o f 
said compensation as paid, not to exceed $250. 

IT IS SO ORDERED. 

-877-

to this order. The Presiding Referee, in a letter dated
August 15, 1980, indicated his opinion in WCB Case No. 79- 
10,698 rendered moot a motion to dismiss WC3 Case No. 80- 
296. EBI contends that these matters should not be argued
before the Board until the entire matter has come to a
conclusion in the Hearings Division on claimant's request
for hearing regarding the extent of disability.

The Board finds EBI's request for review to be premature
The Presiding' Referee*s•order is not a final order. Winters
V. Gunies, 128 Or 214, 264, P 359 (1928) and Mendenhall v.
 AIF, 16 Or App X36, 517 P2d 136 (1974). The Board lacks
jurisdiction to review this matter at this time. Therefore,
the Board dismisses EBI’s request for review.

IT I  O ORDERED.

O

CLAIM NO. UNKNOWN

DONALD D. FA T,  R., CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
 AIF, Legal  ervices, Defense Atty
Own Motion Order 4; , .

 eptember 22, 1980

C

On August 5^ 1980, claimant, by and through his attorney,
requested the Board reopen this claim for his  eptember 19,
1972 injury to both of his knees under its own motion juris­
diction. Claimant's aggravation rights have expired. Claimant
indicated he was off work from June 13, 1980 through July
30, 1980.

Dr. Raymond Case, in August 1980, reported claimant had
continued to experience difficulty with his right knee. On 
July 2, 1980, Dr. Case performed an arthroscopy and removed
the patella from claimant’s right knee. He related tne need
for this treatment to claimant's original injury.

The insurance carrier advised the Board it did not
oppose an Own Motion Order reopening this claim.

4 The Board orders this claim reopened effective Jane 13,
1980 for payment of compensation and other benefits provided
for by law until closed pursuant to OR 656.278. Claimant's
attorney is entitled to an attorney fee equal to 25% of the
increased compensation granted by this order payable out of
said compensation as paid, not to exceed $250.

IT I  O ORDERED.

-877-
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·. . • " '~'\. •,;. i .:, '. ~~- ·~•· ··;:.:-• :"<·:i. . 

. :, .-·,,_\ ·.;:·' .. >'·~---"_:-,;?•:,~;?; :::_·?~ff~-\:~-~/· . C_''.363657. ·>;<.:: Septe:®er · 2~ ,,. ,;1,98,~ 

; . -.ERNEST,)?!\ GAGE,:,, CLAIMANT. · , , 
SAIF,' Leg"'l.:)3ervices·, _Defens.e Atty . 

. Own 'Motion 'order .. :. . 
-•----• . - • a,,. •~· • • • ~ •••,•• •, •• l •• • ••-

~ ·:·'., ',. The~. 'sAIF c~~po.{-'kt"i~n- · (SAI F) , ·On Septe"mber 9, 19 80 , 
forwarded,'.vario_us medical. reports · to the · Boaro. · ·on ,Tu ly 31, 

>1980~·.claiman't .un'derwent 'a left tarsal ligament secti:)1:. 
fThe need:for.thi's·'surgery was related to clai~ant's April 
10, '19 72 ··injury '_for which. this "claim• was·. established. SAIF 
indicated'·claimant's aggra.v·ation rights in this claim had 
expired: 'an·d. :i't.. would · not oppose- an. Own· Motion . Order reopen-

'")ng this ,claim for the Jul~r 31'/·1980 surgery:, , . . · 
• I • 

. The'-Boa"rd·, 'after reviewing 'the evidence -~ubm'ittcc1 to 
: it, finds :this claim shouid be 'reopened cf fe cti ve thr:.: cla te' 
claimarit w~s hospitalized .f6i the· Jul; ·31~ 1980 surgery for 

:Payment of: ,:compensation and other benefits provided ::or by, 
·1aw'unt'il closed pursuant, to ORS 656.'278. · 

IT· IS so·oRDERED . . ---,.---- .... ~ . 
,i . 

,f -· ,. 
i • 

r 
r ., 
' . 

.CLAIM NO. 21Cl00369 

. :ALDINE KEITH,· CLAIMANT 
• 

0 Pozzi, Wilso·n, Atchis·on, Kahn 
i. & O'Leary, ~lai~ant's Attys. 
'Black, Kendall, Tremaine, Boothe 

& ~iggins, ·Employer's. At tys. · 
Owh Motion Order · 

• •• • • ,~,-~••r~• ', • ••"-> •'••'~•.,•••- • •-•~-•,.--,.' 4 •• a-• - •-•• -• ""'<•~••• • • • ~ • ~ •• ~ • • ~ o" .~. 

h. • ' 

Septernbe~ 2Z, 1980 

"'.' On August 26, 1980-, claimant, by and ·through his J.t-
' _torriey ,. requested the Board• reconsider its Own Motion Order 

• • 1denying claimant.' s request it reopen this claim under its 
' .. own motiqn jurisdtc,tion. or. Leveque and the Orthopaedic 
:·con:s'ult'ants. felt claimant should be. referred to the Pain 
,. Clinic. ·The Board: after reviewinq the evidence in this 

cl~{~~ did~not -fin~ ii warranted r~opening of the claim. The 
!~oaid ordered that.claimant be treated at the Pain Clinic 

,:·p~r~uan~ 'to th_e provtsions of OR$_'656.245 . 

. :~_ ~he :ff~~rd/.~fter reyi~wing·. cl~i~ant' 1 sa petitic.in··an::-i the 
evidence iri ·this claim, modifies its. August 26, 1980-order.,· 

· 'l'he Boarq· orders this claim be reopened for ·payment·•o·1: . 
, ·corrpensa ti.on arid_· other be~efi ts provi,ded for by_ 1.::.i.w i'f:' :anq. , 
, when cl'a~rnant enters an in-patient treatment program at- the· 
.. :Pain CliDic. Upon completion of this ~ain' ciinic: prograr,11 •.• • 

. this claim shall. l:ie closed. pursuant: to ORS 656. 2 7 8. C laini--:: 
.an't's attorney is ehtitled· to an attorney'-s. fee equal- '.to 25%-.' · 

. 6f the increas·ea · compensation for temporary total disability, 
!payable oi.it·of· said compensation as paid,· not to exceed:·.· 
t~_4Q0 ._ .. _. .. ---;-·--- - .,. :· --;·· .. -· ,- . i .. -\~,:~.~.: ~--· .... . -·· .. ·- ... , ''.-· ,. 

' . 

"ERNE T,;rlTGAGlE,:;,CLAIMANT,
 AIF,' Legal;, ervices, Defense Atty.
Own Motion Order/ -

-The, AIF Corporatipri'/( AIF) , 'On-^ eptember 9 , 19 80,
f6rwarded’'various'medi'cal' reports ; to the‘Board. 'Oh July 31,
/1'980 claiman't .underwent 'a-left tarsal ligament sectioi:.
'The need,: for .'this''surgery was related to claimant's April
10, *1972'-injury l.for which this claim was',established.  AIF
indicated'claimant's aggravation'rights in this claim had
expired; arid‘'it-would ■ not oppose- an Own• Motion .Order reopen-

’■'.ihg this .claim for the. July' 31'i '-1980 ■ surgery,.-.

0 ‘ The Board', 'after reviewing.'the evidence submitted to
• it, finds,.'this claim should be reopened effective the date'
claimant was hospitalized .for the' July -31-, 1980 surgery for

• payment of,'.'compensation and-.other, benefits provided for. by.
law’, until' closed pursuant, to OR ,656,.‘278..

■V'. i'). '■CLAiM;:NOi' c"'36365r:  eptember 22,^ ,1980

IT- I  O 'ORDERED
! J

.CLAIM NO. 21C100369  eptembet   , 1980 6)
' :MiDiNE KEITH,- CLAIMANT
Pozzi, Wilson, Atchison, Kahn . ’ . '

i . & O'Leary, .Claimant’s Attys.
‘Black, Kendall, Tremaine, Boothe

& Higgins, Employer's. Attys.
Own Motion Order. ' •

‘ On August 26, 1980', claimant, by and through his at-
^ 'torney,. requested the Board ■ reconsider its Own Motion Order

•‘'denying claimant-'s request it reopen this claim, under its
; own motion jurisdiction. Dr. Leveque and the Orthopaedic
;‘Consultant's, felt .claimant should be. referred to the Pain'
..Clinic- The Board, after reviewing the evidence' in this '
claim, did-,not -find it warranted reopening of the' claim. The

i Board ordered that ' claimant be treated at the Pain Clinic
, ‘‘pursuant to the provisions of OR ‘656. 245.

.. ??he'Board,' after reviewing claimant's petitidiv'and the .
-evidence in this claim, modifies its /August 26, 1980 order./
The Board orders this claim be reopened for 'payment''o'f , -

^compensation and other benefits provided for by law i'f ,ahd •
; v/hen claimant enters an in-patient treatment program at- the '
...pain Clinic. Upon completion of this Pain Clinic, program'
. -tdiis claim shall, be closed. pursuant' to OR 656.278. • Claini-
,an't' s attorney is entitled to an attorney's, fee equal- .to 25%“
,of the increased■compensation for temporary total disability,
payable out of said compensation as paid/ not to exceed' '•

..,$.400. -.............. ....
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-CLAIM .NO. C ·:230858 
' . 

S~ptember· 22, 1980 

WILLIAM R. LAMB;: CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

···~-···---~ , .. - .. ' . 
On August 25, 1980, claimant requested this claim for 

· riis· February 12, 1970 inj"ury be reopened. Claimant ·stated·. 
he had been ordered to stay home from Jw1~ 3, 1980 through 
July 20, 1980 by Dr. Leavitt due to swelling in his leg. 
Dr. Leavitt .re~orted claimant wai off work from July J, 1980 
·through July- 17,- 1980. · · 

The SAIF Corporation forw-ar_ded _yarious medical in:orm:1-
tion to the Board. rt· indicated claimant's a~gr3va~ion 
rights had exp:i.red and it woulq · not opp_ose an· Own Motion· 
Order reopening this claim for temporary total disability 
compensation from July 3, 19,80 throLqh··.;uly 17, 1980. 

· . The Board, after r·eviewing -the evidence in this :ile; · 
finds this cfaim should be reope~ed for payment of temporciry 
total disa~ility compensation for~the period of JGly 3, 19S0 
through July 17, 1980. 

· - IT IS SO ORDERED. 

WCB CASE-NO. 80-1464 September 22, 1980 

WILLIAM D. VAIN, CLAIMANT 
Flaxel, Todd & Nylander, Claimant's Attys. 
Schwabe·, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
___ 9t;~e.~----. --- ....... '. --.. - : -- ----· .. . .. 
' -

On August 28, 1980, the employer in this case moved.the 
Board to reopen the record and review· additional medicai· 
inlbrmation relating to this claim on appeal or in the 
alternative to remand this case to the Referee for his 
reconsideration of his Opinion and Order based on this newly 
discovered evidence.· The evidence consists ot various 
medical reports of Dr. Joseph -Morris and other doctors, 
reports from a Maryland police department, and a letter from 
·the Maryland Public Defender's Office. The employer contends 
this information was made available.only after its "reasonable 
and persistent efforts'.'.· 

~879-

. --------------------

IT ;is .so- ORDERED.

, CLAIM.no. C .230858 '  eptember 221980 .

WILLIAM R. LAMB, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On August 25, 1980, claimant requested this claijn for
his' February 12, 1970 injury be reopened. Claimant stated',
he had been ordered to stay home from June 3, 1980 through
July 20, 19,80 by Dr. Leavitt due to swelling in his leg.
Dr. Leavitt .reported claimant was off work from July 3, 1980
through July 17, 1980. '■

The  AIF Corporation forwarded .various medical informa­
tion to the Board. If indicated claimant's aggravation
rights had expired and it would not oppose an Own Motion
Order reopening this claim for temporary total disability
compensation from July 3, 1980 through 'July 17, 1980.

. The Board, after reviewing -the evidence in this file,
finds this claim should be reopened for payment of temporary
total disability compensation forvthe period of July 3, 1980
through July 17, 1980.

IT I  O ORDERED.

WCB CASE NO. 80-1464 September 22, 1 80

O

WILLIAM D. VAIN, CLAIMANT '
Flaxel, Todd & Nylander, Claimant's Attys
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Order

On August 28, 1980, the employer in this case moved.the
Board to reopen the record and review additional medical'
infbrmation relating to this claim on appeal or in the 
alternative to remand this case to the Referee for his
reconsideration of his Opinion and Order based on this newly
discovered evidence. The evidence consists of various
medical reports of Dr. Joseph -Morris and other'doctors,
reports from a Maryland police department, and a letter from
the Maryland Public Defender's Office. The employer contends
this information was made available .only after its "reasonable
and persistent efforts" ’
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' - ·., :, .. The. Board:~, . . af.ter':-r~Vi"ewinci. the ·1crr,ployer 1 :s ... motion I. l 

' ·' a~fid,avi t. pf. 'i t;s,··_,'a"ttqrAey ,:and, thE(' of_f,er.ed ~•:reports;~· dc/n ie0

S· 

'the ·employe·r• s. motio"n~· :-The·. Boa.rd '.will -not· cOnsider "the new 
·eviden·ce submitted ny <the employer or remand this case. to 

·;the Referee.': The~-- Board finds· that thi·s·, evidence could. hcJ. ve 
. ,been discove'red ari.d .prod'uced "with ~cas,onable diliqence at 
: the time·'·o.f t~e ·.;hea_ring; .. :.- ·: ,, ' ... :·, : : ·,." . , ~ · _- ·_-. . 

l_ ;:,})/•,• ,//.'·:i;: ::;i,'. .> .</·<:~;!:.-:;,: .. /:~:--:·'cm~i~ ,•'.: i;:<ft\:• .. >·_;:,; • .. • ,. ,. •·;·; 
',\·:.-:· :, • '. :; :- .. '.'.· : • ••• • ', • • •• .. ; ,, , • • < • .- .. ~ • ;. • ' 

:r:i\. T_he.~ployer's motion,.·dated 'August' 28i ~9.80, is denied. ff f .:)' /::JL.> , __ . . -· . . -- ;,. 
f ; jl • • 7 '; •.: - • ~ • 

.t ; ·:" ' 
I ~ I ' •• 

. ,•,\.. ' . 
... ~ .; . ' . . . ·' .,'t'.'.. . ' 

', J:i:M .. ·O .... DY~R, .CLAIMANT'·"'~ 
·,, 'f · -.• \. - , ' ·• ·· : '••I 

. '--Richard·son,. Murphy·,.; Nelsori 
:· :·:,;' &, Lawrence;,, Claimant.' s 'Attys., . , . 

79-9601 Se~tember 24~ 1980 

: ;. 

I • , .. 
' ~ ... : . 

' . ~ " 

,:: Ch?n~y & .~e_l-ley,,:; Employer Is, A ttys./''.,• 
. -Order of o·ismissal . . . .. ·. .· · ·. . .. . ~ · ;-
•• : ~-:,_ •• ;•:~~: •• ,. , -• ' •• • ... •, • .,,, • ••-:-~•.,. •• "-· •"" r !.-' '+ •• • • ••:_ •-, • \ , I 

.. ':: ,:,: This:. matt~~-: :cam~ be'fore .the Board' •up~n -·rec~ipt of. a 
_'r~quest for' re'v'iew from the· employer.) .. The. 'Board has 11C!W 
sl~ri~a a·stipula~ion ~nd. Order of bis~is~al which setties' 
ai:1.: issue's I before i't:. ~. . · . 

·..,_•_;r,~ •-..r~ . • t ,. • ~., : .'i ." ,f ·; 

. ·._,'::··.··;:-:'.'IT 'IS THEREFORE _ORDERED that the i-eque~·t for re.view: 
·\p?w· pendii:ig 'l:5ef~r~ the Board is hereby dismissed._ 
,··::~·t';'. 

: - . 

~.. . 

• ;ii~ 
'• ·· . 

WCB CASE NO. 78-4018 . .' ,· ·.;s~·pt_ember 2_4,· 1980 
··; WCB CA~E -NO.·: 77-7564 ·,:·· 

' -' 
; GERALD HAWKE, CLAIMANT · .. "• .... ·. ·, ·-:. . ' 
~alagon.~.'Yates,'·c1aimant's·_'At_tys.·.:;•:-.:, . :·,~, ,, < '. 

·Lang,·Klein~ Wolf, Smith, Griffith ' .. '•-: · .•i 

,::.;:& Hallmark, Employer's Attys.' _: 
. S.A;.iF,. L'egal· $ervices-, Defense Atty . 

. ·. Request _for. ~e'view by; Treplex· . · •. · ·. · .. ·. · .. . :· ... ; ·· ;·,:t.--/:·: :·!·;.- .. '. ··_- ---•.-- ·:-.· ~~; ;: .. •·. -- ·- ·.- .... - •· . ' ... , • . l, ·• :·· •. - • ·•.· ...... - ,. ·:~.~.~· "· : 

; ·~· :. •.• ,. ··Tr·ep'lex, In·c ~· and its insur9 nc(( cor11r:iany °;'. EBI, CqmP,an·ics, 
j~~ek· Bda±d revi~w.0£ the,Referee's diddr which'.f6und· thai 

. : .tri:~i·parties were .'unabl_e _to" reach ·an .!'ai,pro,.rab_l_e:.d,isposition" 
·. in ;this ca·se · and ·'the ·case would be·· reset .for hearing in' due; 
! • ' --. • > L • • •• • • ,. I ._ ~ ' • • ' ,1 • ,I, I • • • • r : • 

., course.: 1 .;_ : •. ·..• . ··;. • •· , ,·: 
i° '• • • o ~ t • " I > • • • • ~ • • f • •: 0 , , ' ,' • : 0 > : • a L •,_ • • ~. • 

1,•:'.·:·,. :',The.Board,. afte·r de· nov·o 'rev1e\✓,· ~-ffirms· and' adopl:."s- the 
Opinion and· Order' of tl~e Referee, a· copy ·o·f which i;· at- . ·. 

, 'tached h~re to, and, by this 'r·eference; is. mac1e. a part · hero20 f. ~-~~::-~~~L, .. •: .. -~--<:-··-,::..:,. .. to¼ .. ~-----.---:,. . - . -880- . -- - , ..... : .. · ..... .,1· 

~:-• - . . ,I' • 
i r.: .·· 

':.'!I. ::-

: . I•. 

. ~ ', 

l 

, >■

■■ . .The ’ Board';;. .af.tef''''reviewin9. the,'err,ployer' s"': motion , ■
■'affidavit./pf , its,■,attorney -and the/offered'-reports ;/ denies-’
/ the 'employer' s. motio'ni' The-'Board'will-not''consider the new
evidence submitted ty^the employer or remand this case.to
^the , Referee■ The.'-.Boafd finds' that .this, evidence could' have

t<'been discovered .arid .prpduced With reasonable diligence a
' the tiine'''Of- the shearing./, ■'

V".; Vh '"i''-'', .ORDER ;-'d’i , ■ .'i-'

! ' The', ^pi'oyer's motion/'dated il.ugust’ 2 8,' 19 80, is denied,

%

y-‘ : : WCB. CASE NO. 7 - 601 September 24, 1 80
.• .■!■.’• .V'’' * ;

^ JIM'D. DYER,, .CIJ^II^T;, :‘ ‘ ■: .
'••Richardson,. Murphy ,• Nelsph - *• V -.
■■‘-S, Lawrence',. Claimant * s Attys. ‘Cheney & Kelley,-'Employer's Attys./’ _ '

■ Order of Dismissal ■ . ' ■
• This" matter.’.'came be'fore the B'oaird -upon-receipt of.'a
.'request for’ review from the • employer• The 'Board- has now
signed a  tipulation and Order of Dismissal which settles ’
all-Vssues'before it. ‘ .'

/?.; is THEREFORE ORDERED that the request for review-
now pending'before the Board is hereby dismissed.

WCB CA E NO.
WCB CA E.NO."

78-4018.
77-7564

 eptember 24, 1980

. GERALD HAWKE, ClAIMANT ' i
Malagbn i&.'Yates, 'Claimant * s' Attys • - .'V.
Lang,-Klein, Wolf, Smith, Griffith
;/; ■& Hallmark, Employer's Attys. /•
SAIF, . Legal Services, Defense Atty. ;•••'/.
.Revest for Review by;Treplex

• ' .-Treplex, Inc; and its insurance- company p EBI- Compah-ies.,
' 'eek' Board review .of the . Referee ' s order which' found- -that
theVparties were -unable to reach an --"approvable. disposi-tion"
in/this ca'se • and-'the ;case. v/ould be" reset -for K'earing in^ due
course.;' i.■ ' ■' '

. ■ .The. Board,, after de novo 'revie.w, affirms and’ adopts-the
Opinion ahd- Order of the Referee, a copy of which is'at- .
tached hereto, and, by this reference, is.made'a "part-hereof.
/■■’■‘ i'. ' ■. ■/‘ ' ' , ^-880- ' ' ' ■ ..........
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The.ord~r_9f ·thd R~feree, dated,January 4, 
a.ff irmed .. 

., . -~ 

J 

.,, . 

:;_ 980, 

GER~LD HAWKE, Claimant )· ~NTERIM ORDER 

INTRODUCTION 
~~ . : . 

'' 

.l S 

· This matter was·dommen~~d.-on Oct;ber 4, 1979, in ~ugene, 
; . . Oregon, before- Peter· N. Mcswain,· Refere·e. The claim,:u1t ·wa.s 

· · · • · · · ••· . I'll• represented by his·-attorney,·r-ir. 'Steven: c .. Yates. ·one·employer, 
'. .. :Treplex,- Inc., is~insured1·by EBI Comp~nies, and they wer~· ~epre­

sent~d by·Mr.; John ·L. Klor. Another empYoyer, ·shur-Way Construe­
:-:.- tion, is "ihsured.by the State Accide .. rit -Insurance Fund, and they 
'·,-were represented by Mr .. i'1: D. Bates, Jr. Prior •to corrunence:r,ent 

.. of proceedings of :cecorct·, all-. three counsel discussed th·e in ten-
: ti6n of the parties to-settle the_ matter withciut thG need £or a 

!: ·.·hearing.·._ ,The settlement_-c:ontemplatr.c!d_:was thaJ the claimant 

.,. 
I 

,. 

settle· his claim against EB I Compan•ies on a disputed clair:1. basis 
-for the sum of -$4,500.00, ·and that ·the· claimant settle his clair.: 
against the Fund on~ ~ispute~ claim basis for the sum ~f Sl,000.00. 

· The clai~ant 1 s attornev- indica~ed a desire to c6ntact his client, 
though he ·was··'sure his- client ·would. agree to the settlerne~::. proposed. 
There ardse discussion ai t6 whether or not claimant's medical 
bills ·had been paid, whe.reu?o·n the· Fund'. s attorney consul ::eel his 
file on ·this matter. During -thi~ -iime .there was a phone call 
for the claimant's a ttornev. While the claimari t' s a ttorne'/ '•1c1s 

discovering b~ t~iephone· ~~at a ie~al assistant in his o.ffice 
·had been author ize_d by th_e claimant to acce;?t the settlement, 
th~ Fund's attorney expressed hesitation about entering the 
settlement andi u~on coniulting his file further, withd~ew his 
offe·r to settl12. It was discovered that the Fund had been desig­
nated as a paying agent under ORS 656.230(7). Based o~~~~e monies 
paid out previously as a paying agent, the Fund's at't~r'rie)· thought 
it ·no longer wise to settle ·as intended. The matter wa~ continued 
and ~;.rritten·arg_uments were filed, ·ending· on Dec~mber- ·4·,_ 197_9 1

: 

. . l ,' ~. , ,.; . 
I f' .. --

. ISSUES 

4 The claimant and EDI.c~ntend that the.Fund sh~uld.be co~­
pelled to enter into- the in tended settlement .:i.s- reci tdci' ·above, 
stating that. the parties acted in. reliance· on the setfl,~rr:c;fr1 t ~ 

.. ~r , • ~ !t.. , 
t ~- .· -1;~.t.J~ .. 

j :" 
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ORDER

The. order of -the Referee, dated'. January 4, 1930, ,is
affirmed..

GER.z^LD HAWKE, Claimant )- INTERIM ORDER

INTRODUCTION* •

. This matter was • commenced., on October 4, 1979, in Eugene,
.Oregon, before' Peter'W. Mc wain/ Referee. Tlie claimant‘was
represented by his-attorney,'Mr. 'steveh- 'c . . Yates . ‘One' employer ,

..Trepl'ex, Inc., is insured‘‘by EBI Companies, and they v/ere’ repre­
sented by'Hr. John -L. Klor. ' Another employer, ' hur-Way Construc­
tion, is 'ihsured by the  tate Accident Insurance Fund, and they
were represented by Mr. .Wl D. Bates, J'r. Prior -to commencement
of proceedings of record’, all- three counsel discussed the inten­
tion of the parties to settle the matter without the need for a
hearing.The settlement • contemplated, was that t.he claimant
settle’ his claim against EBI Companies on a disputed claim basis

• for the’ sum of - $4,500.00 , • and that ’the claimant settle his claim
against the Fund on a disputed claim basis for the sum of 31,000.00.
The claimant's .attorney.indicated- a desire to contact his client,
though he-was‘'sure his client would, agree to the settlement proposed
•There arose discussion as to whether or not claimant's medical
bills had been paid, whereupon the' Fund's attorney consulted his
file on 'this matter. During this -time .there was a
for the claimant's attorney. While the claimant's
discovering by telephone that a legal assistant in 
had been authorized by the claimant to accept the

phone call
attorney ’-/as
his office
settlement,

the Fund's attorney expressed hesitation, about entering the
settlement and> upon consulting his file further, withdrew his
offer to settle. It was discovered that the-Fund had been desig­
nated as a paying agent under OR 656.230 (7). Based_ on-^tbe monies
paid out previously as a paying agent, the Fund's attorney■thought
it -no longer wise to settle as intended. The matter was continued
and written ' arguments were filed, •ending on December '4 197.9 ;

\

I  UE 

The claimant and EBI^contend that the'Fund should be com­
pelled to enter inta the intended settlement as- recited'‘“above,
stating that- the parties acted' in , reliance ' on the settleiT;ent.

- - -- - .... -............• - ... f -
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I '~ ~. . 
1 ,. '.",: •' ,W8B CASE NO. 79-1775 , . 

.. 
. ANTHONY LA..~DRI SCINA, · CLAIMANT­

.' ·Pozzi, Wilson, 'Atchison, Kahn 
, .· & ;0 1 Leary, Cliamant's Attys. 

Lang, Klein, Wolf, Smith, Griffith 
. & Hallmark, Employer's Attys. 
Request _for Review by Employer 

. ·- -, .. ~·· .. , .. . . .. "~ ., .. . ' . 

September 24, 1980 

: · This case is before the Board on the employer's request 
~that it re~iew the Referee's order which found claimant had 
not waived his ri•ght to a hearing and found claimant was 
permanently· and totally· disabled. 

The Board fin~s that the facts recited by the Referee 
'in his Opinion and Order are correct. and adopts them as its 
own. 

The Board, after de novo review,. reverses the- Referee's 
· ·order. 

. On November 3, 1978, a Determination Order granteci 
·, claimant an award of 35% unscheduled dis ability. On :'~ovember 
'25, 1978·, claimant applied for a lump sum payment of that 
;•award which was approved by the workers' CompensDtion Depart-

me~t on Decemb~r 19, 1978. · 

At the same time ·as claimant requested an applicc1tion 
· ,· fo.r lump sum payment he requested the E•1aluation Division to 
· reconsider the De termination Order's award . 

. · After receiving the lump sum award claimant changed his 
-mind and wrote a personal check' to the carrier in the amount 
1 0f the lump sum. The carrier wouldn't accept the check and 

,. returned it. 

'fhe · Board reverses· the Referee's ·order pursuant to ORS 
:·.656. 304 ·which states i.n part: 

' ORDER 

"'· : that the right · of hearing on any award 
shall be waived by acceptance of a lump sum award 
by a ·claimant where such sump swn award was granted 
on his own application. under ORS 6 56. 2 30". 

Based on·this finding we do not reach the merits. 

The Re.feree' s order, dated December 2 7, 19 79, is r:eversed 
in ·its entirety. 

-882-
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•; ^. v:.' WGB CA E NO. 79-1775

ANTHONY LANDRI CINA, ■ CLAIMANT-
Pozzi, Wilson, Atchison, Kahn

&,O'Leary, Cliamant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Reguest for Review by Employer

 eptember 24, 1980

■ ' This case is before the Board on the employer's request
•’that it review the Referee's order which found claimant had
not waived his right to a hearing and found claimant was
^rmanently' and totally disabled.

The Board finds that the facts recited by the Referee
in his Opinion and Order are correct and adopts them as its 
own. . .

■ The Board, after de novo review, .reverses the- Referee's
order.

On November 3, 1978, a Determination Order granted
['Claimant an awai'd of 35% unscheduled disability. On November
25, 1978, claimant applied for a lump sum payment of that

reward which was approved by the Workers' Compensation Depart­
ment on December 19, 1978.

At the same time 'as claimant requested an application
j for lump sum payment he requested the Evaluation Division to 
• reconsider the Determination Order's award.

m

After receiving the lump sum award claimant changed his
-mind and wrote a personal check' to the carrier in the amount
of the lump sum. The carrier wouldn't accept the check and
returned it.

,, The Board reverses' the Referee's order pursuant to OR 
■'.656. 304 which states in part:

"■ . . ; that the right'of hearing on any award
■ shall be waived by acceptance of a lump sum award

■' by a claimant where such sump sum award was granted •
on his own application under OR 656.230".

. ' Based on this finding we do not reach the merits.

The Referee's order, dated December 27, 1979, is reversed
;in its entirety.
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:l ~-:/·. :. -.:.-.·~_•i:_:~_: ·=. __ ,:_;=_·_~~_: ~--·.:_,·~;\.·_.~_}_'._;:·_:·::.··,·.~.---·.;~,-=_ ·._:·.;:, __ f_~_-_i:_i:;·;.·.:·1:::-·,·:~··1:,::_:_~.:~_·!.·.1,.-i.-_·. ~1·_::_ .:.·_· _ _. ::::;. ,i:i.:,:1):?~t\;~{({(~_.:. • · ··: :_; \- -·-: ·:: :·· ·r,,--. _;:~: ... :: =.- :· _. 

. r~. i·'.-:--~: -·· . ,. '..; _ _._:_ . -.. .t-•· •. _ :)::\;:/- :<·,)·_,·,~:-~::.-:. ~i .. :r:~;:~;tt?-t{f:/-!)-; ·._ --~ .·· .. '. .. :·_ ...... > 
: 

.
.. ·.·.:,t,·:_:_·_~_-.·_ .. i._·.,'._.'_;;::,·:::· .• -.;_._. __ , __ .. .Ch'alirman'•r.W1J:son,.,:.d1ssents.";'as.:·.,.-fohlows;::;,-.• ; :;-•• ... · .. :·, ., .- . . .· . 

~ \ I r ~-:~ •. ~r•::\\~1~~•:~•:~ t:/i\~i:;r:;t:~)i/•~;;_ :~,: ~r~ :: ~:• j: o •=; • ~~:·;•\:~•\ •~~ •.:••:~:};:::,f:•: .~.: :~:,•~. ~:~ ~, :·• ~•- •~ ,~ ,: t, ~ ~••:. ~ • -: ,•-- ~ ' 

•·;, ..... : .. The Opiri:ic>'n ~a:ncf:'·'.Order .of'.··tne''.!Referee. should be: affirmed 
,._ ~ ~nd adopted.·-~y.:::t.h~·\W9°r~:e.rs ,_· .. Comp~ns·~'~i°?r<~:~·ar~·- .and. -~":•:woui'd 

.. ;:·-::~ :: o,d~:;;;hlh~~i:i~l\Ii ;;I,~~:;~\';i '.'_ .rII!:l~J.~!: !':,' __ :J _:_.,'. :_ : , ... ' : ' 
,· --:·.: .:•·· . :!:'-\i._.j)_::~?\{0f·f{{t:f~-;~~--~ :?~;-~9(~r,J?\(·~--:··?~~t-~mber ~4 ,-· 1980 
{ \. MICHAEL·· R •. :MURRAY,,_:· CLAIM.ANT. >: '.:: ··:·, ::, \::· ·:~.: _. ." .. " 

· · Gary Alien;. Claimant·• s Atty. ~ : · .. : /-.. .'/··':\·:. t: . . 
. . SAIF, Legal Ser.vices,·· Defense Atty .• ;•.·.\'..=':',·:· . .:_,. 

\_:O~de': :'.• ~! }tt::;\'. : \ / -,{: :{'.},FJ; t ·- :'/ -';_ ··;- -
, ... _., .. The .atta_ched Stipulation _{ias::beE;fri':p~esenteg tc;> .the·,". 
·:· ~card and. 'is ,:he:.~by .-approved-: .-_:-~•h~ '~~!.f.-·f·c91;p6~~ti~.n·•·~ . r.~·: ... 

·request for·.revie~-.1s-·hereby d1sm.1s~~?·"·· .. :-.-· .. .-_; _;·.-.: , 

, :-;;_: --- -- -:- :::_ Ir::;;! :i_ \i::i:-": -:) .. --: ;:;:r:.;:~II-If tf \:.?~-_ I:'.\i:i';\I;;{:.:i :::.:,. • -•-
·; ; . · ·._ •· .. :·< ·:-::,:-.<:·:wca·· CASE' No.·· ... :.19-).:0~ 3°99.:.:·:, .:·.-_:r•.-'•s·epteinbe:r>:'.4:/:; .. tga.o. 
i : '. '. :·· ·.,· ::•/._.->.;:;:/:· _, .. _,: .:::r. '.· . :·:_ -~:.-- .-~ ',::,{(/\i :-/:/:· ;''i :': ';':"_:· ·:\::·-~-(/:::·\\:~? ·.:'.r. . . 
MICHAEL R- 'MURRAY · CLAIMANT ,.••····~---.··" ·· ., ... __ . :.·· · '·.,_ .... · ··-·· ,,. -·· · · ·_ • _ · • .'•• •, , ·.- ." · •. ;•.:~· 1t~: .... _:r::.~.~ ·. · .. -·:_, • :�~"-:•,:.-.-: •• ·•~:,.·~.:::-;,,:~R·, ·. : .... 

:· Gary o. ··Allen,·:-:~la1rnant's' Atty~:··::< >.:'-::.- ·._: .. ·:•.: •:,--; •.:. -:.-·;_.•:;_--•.~: . .-::. ·· .. 
·sAIF Legal Services : Defense-.z.itty - ,::-,-; .. ·\ · ·.". · .::· .. · .. _..-.:•·~.:· .-.. . .-.:_. 
Sti , 1 t.. .. .. · · · '..... . . · · :·· ., · ·: -~ . 'f;: ·.'.. · .. ,. _:· · •,:: .. ,, .; ... · :':·.'· · ·_:'·. : . . pu a 10n .. . . . . . · ... . . . .. . ._,._. 1_. • •. ,. :-, •• • • •. _ • : •. 

•· . :··.~. ·::_.:..:· -·~- -.. ·-·~·-. ·,.••~-.~~~:~-:~::···:::~>:~·: ... f~ -~~. :-/;~ <~j:·-::·:~.-· · ... :·. ~·\ · .. ; : . 
-IT_IS HEREBY:SRIPULA':11ED AND\AGREED 1by .a:nd:bet~een the 

abovenamed ·claimant, acting by and through hi·s attorney~·· 
Gary D. A,ilen, and SAIF Corporation .($.1J(IF) , acti'ng by arid 
through' Lawrence J •· Hall of. its:'.s attorr.Leys, that SAIF Is' . ;· 
Request for.:Review of the·Opinion,:and Order of April JO;· 

;, .. 198 0, may be ... df sposed of: ~y an: o:i;-de'r .of ·the. Worker_' s··: .. ·, · 
;- Compen~atio~ .. Board ._cit;deri!lg th!=).t. ·the· c;:>pinion ·and Qrdet ~f, . 

. April 30~·· -1~eo-,; ·herein,'_shall be ·c_onstrued as· li'mited; _to·_,::'.' 
:·- the issue of. the correct· period· .for ·t!;!mporary:-total ·:~ ... :,:/ 
; '. d'isabi·lity .compensation,·. ~nd shali:'·hot·· operat·e.; as, nor· . :.:---~- · 
'·,. ·have the·, lega•i·- effect·- of· deciding ~.the·. issues •of• th·e com:.'·'.,_ 
! _.-, p~ris·ability.of.~claimant.'s'. headache,:··neck··and .should1ir;.; :_:·- . 
::_·· ·problems: and·-that ·any .. sub~equent:•P~rtial denia_l:; of:such.>.;_•--., 
·i. condition or .c:;onditions .' spall ·not· be,,harred. as res :·Judicata· 
• ·· by···taid Opinion· arid' Order'., hereinr ~nor-:'sha.11- either: party··::be 
.. · cound with respect to- safd· issues:··and ...... ,, .· :,·.: ·: ., .. ,. . 

• • • - • ~• • , f• • ~ : ~ .• ;•:•~, ~ • •�•~• ,:••. •:,;,;_~ •. :. � • • : •" ,;• [ •': • ~u : 
6 

FURTHER ORDER;ING tha~. SAIF '_'shall: pay ·-ahd ·claim,ftit •·s· •.: 
! . attorney, ·Gary ;o·. Allen, .shall ·accepf_:· $75. as .'a--reasoriable' .; 

attorney .. fee;.for .. h~s.- time .spent .. relative.· .to .this: .Request·:._. 
for Review: ·. ·:': · · .·. · \ .'-' . .- · ·. ! .. ·. t· ' ··. · "· · ·.:- · · 

o ' I I • • • • .: • I ~ • :• :: •-~ I _, • ' •,. 

_______ ,.,_. --~~~: .. ~~·~~l~~-; .. h~~~l?Y -p~t\t~-~~ .. /~~e __ .. ~6c;~d:·.,;~~ ._~:ci:-:~~~er i . ,/·.:, . ...... . 
:._-- · ..... ,., .• . .'· ... •:( ·.-~ .. _ .. , ... ~ .• ~-. :·:••.i,.,,' • .. _. ;··~· .... · ..... r .... : •. f_; ~••. ·:·- ~~.~:.-: -.~_.•,;·· .. : • • ., .... · ·~~ 

--,- -· ,_;_ ·:-- -: -'::- :: :~-:? :.t.,::_~_::_i.L_J.::,:: -_.,·,:•' : : ___ :_/.:.: .. _ .. ·_-__ .-• . 
. •'·', ,·., ··•:; .· .. : , ... · ----------

,.Chai:rihan:;;;Wilsbn'|-J,dissents;;as2^;fp^ .‘L .■ ■

..The Opinion •'a'ndpPrder .of'.'the''’Referee should be' affirmed
and adopted 'by,!.;'Xhe’';W9rkers 'Compensation; B'card ,anc
so,-;order. ■' i ■■ ‘

and 'I-’-would

' * * • j

r'vJ;WB;^CASE'^Nb.^ ;7 -Ip';~3^ '%-CSeptertier 24,- 1 80
'MICHAEL ;R.!.MURR;^/: CLAIMANT 'vt'-'y'^
Gary Allen, • Claimant * s Atty. . f/. ; -
SAIF, Legal Services, 'Defense Atty.;;V'i;' ; -

\ ■Order,;''..-" v,

' The .attached  tipulation has-;been';'presented tp -the
:• Board and is'-hereby "^approved.' .|The- Al.F-'; Corporation's
■request for'.review is - hereby dismissedv*;/ .

';'>;''''(WCB\CASe; Nq/''‘'-7 -iip^3 ! JX;!'::‘rSepteinber-^
MICHAEL R-. MURRAY,; CLAIMANT .Sv!, ' •
Gary D. -Allen,';;Ciaimant*s- Atty,;-v':; iiv.
'SAIF, Legal Services, Defense''Atty.-
Stipulation , : ■ '■

IT IS HEREBY; SRIPULATED AND';AGREED by and' between the
abovenamed claimant, acting by and through his attorney,
Gary D. Allen, and SAIF Corporation (SAIF), acting by arid
through Lawrence J. Hall of it*s attorneys, that SAIF*s’
Request for Review of the Opinion and Order of April 30,
1 80, may be..disposed of. by an order of the Worker * s .
Compensation,.Board.ordering that the Opinion arid Order of.
April 30/ 1 80V herein, shall be construed as limited: to - .
the issue of .the correct period .for temporary; total - '
disability .compensation, and shall; hbt•operate,as, nor • ;.
have the legal effect’of deciding ;.tHe issues of the com­
pensability of claimant * s: headache,; neck and shoulder
problems? and that any subsequent .partial deniall of. such\’
condition or conditions shall not be,barred as res judicata
by"Said Opinion arid'Order.herein; 'nor.shall either party;be
bound with respect to said issues? and- =

FURTHER 0RDER.ING that SAIF shail; pay arid‘claimarit * s
attorney, Gary ,p. Allen, shall accept. $75 as,a reasoriable ,
attorney , fee.;.for his time .spent relative to this Request
for Review. ' -V .
_ The parties;hereby petition,.the Board to so ordet: ' -

, 
‘ ' 

' 
■ 

, 
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, •.• ,. i ;. : :-~ ~I ·ct.AIM No~. ··c · 192()3~7 ·· · 

1' .._•••• i:_•••:: ,:••~~~~• ... ',:~:~ .I, -~~>'i ,~ .. '.~;·•1: ", ,' ~~ • (,,• :•} • ,,I • •\, '• 

.September 24,' 1980 .' . 
• • ,J • ' :, 

MITCHELL' iRosE, · ·cLAIMANT · : · 
.;Samuel ·A.· Hall/ ''Jr~·,. Claimant's "Atty. 
;SAIF~ Legal Services, Defense.Atty. 
Own Motion Order, 

:~.., ·•• ••-;•-- •~·,.·•••-•·• -r •• ;••• •• 

. . On, ·Jariuary: 17, 1980·, claimant,. by' an~ through his 
;attorney, ,_requested this claim for his May 9, 19.69 back 
.. injury be reopened ·under .the Boar¢'. s own motion jurisdiction-. 
Claimant was· hospitalized ,in Octobe·r-.197,9 because of .continu-

J.ng. bacl~ pa in .. The Board,·. in·'. Ndvember, 19 7'9 ·, . denied ·a. request· 
to re_open this claim. · .· · · · · 

·. In May 1980, Dr: Bettinski. reported-claimant was _having 
tontinuous back pain and requiring significant amounts of 
~~dication to control it. 'Hefel~ it wciuld be n~cessary· to · 
intrease the amount of medication in the future. Dr. B8ttinski 
.felt claimant shoµld be referred to the Pain Clinic for 
;eyaluation. : 
~ • ,'.I • I 

· ·The SAIF Corporation (SAIF),. on August 25, 1980, advised:' 
· the Northwest Pain C~nter it authorized claimant's admissicin 
. ·-'to ;its program fo.r such ·crea.tmc:nt · as deemed necessary. 

:SAii, .on. ~~~tember;s:. i9~ �~' ad~i;ed th~ B~aid•it'o~¢~s~0· 
~the· reopening of·'·_thi s claim under the Board's. e,wn ,mot ion 
jurisdiction. It felt the Pain Clinic treatment could be 

:piovide<l under ORS 656.245. It noted claimanc had been 
:·admitted to the Pain· Clinic on September 2, 1980. 

, , ·. The Board,: after reviewing the ma teria 1 in this file, 
· finds this ·claim should be reopened ~ffective September 2, .. 
. ·1980, the date claimant was admitted to the Pain Clinic, for 
,-payme-nt ·of compensation and other benefits provided for by 

·.1~w until._closed pursuant to ORS 656.278. Claimant's attoiney 
'-is entitled to ·a reasonable attorney's fee· equal' co 25% of · 
the increased compen~at~on·for temporary.total disability 

',granted by thts. -ord.er, .. ~-ot to_ exce.ed $250. 
. .t-\" J 

~ • • l P 

. IT IS SO ORDERED.· 

• 1 •..::.;-;-. ~ ..... ~ ... 

CLAIM no:, C 192037  eptember  41980.
MITCHELL';ROSE, ‘c aimant
• amuel A. Hall, Jr, Claimant' s'Atty .
' AIF, Legal  ervices, Defense Atty.
Own Motion Orders

■ On January 17 , 1980‘, claimantby’ and through his
‘attorney, -requested this claim for his May ,9. 19.69 back
injury be reopened‘under .the Board’s own motion jurisdiction.
Claimant was' hospitalized in Octobe'r•.197,9 because of continu-
_'±ng, back pain. _ The Board,, ih''November^ 197'9-, denied 'a_ request-
to reopen this claim. • ’ "• '■ * '

'• In May 1980, Dr. Bettinski. reported.• claimant was having
continuous back pain and requiring significant amounts of
medication to control -it. He felt it would be necessary to
increase the amount of medication in the future. Dr. Bettinsk'i
felt claimant should be referred to the Pain Clinic for 
.'evaluation.

' -The  AIF Corporation ( AIF),, on August 25, 1980, advised-'
;the Northwest Pain Center it authorized claimant’s admission '
•to;its program for such'treatment as deemed necessary.

’ AIF’, on  eptember "5 . 1980 advised- the Board ' it ’ opposeu '
‘the reopening of‘' this cla'im under the Board’s own-.motion .
jurisdiction. It felt the Pain -Clinic treatment could be
;provided under OR 656.245. It noted claimant had been
^admitted to the Pain-Clinic on  eptember 2, 1980.

;■ , . The Board,- after reviewing the material in this file,
finds this claim should be reopened 'effective  eptember 2,.
.'1980, the date claimant was admitted to the Pain Clinic, for 
'■payment ’of compensation and other benefits provided for' by
,law until-.closed pursuant to OR 656.278. Claimant's attorney
‘is entitled to -a reasonable attorney's fee' equal' co 25% of ,
the increased compensation for temporary,total disability
■^granted-by this -order,. not to, exceed $250. . ,

IT I  O ORDERED.- "'''.

0
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',' .. ':,' . WCB CA~-E NO''. ' so:-'.ss'1f'.'. .. ,>_'.'·:s~~tember 24, -1980, 

'' . 

• ' • r ,•• • •, -•~•~• .''l : . -,~ .J '• • 'I.' ~ : .. • ., • :, -. • '• 

., . 
· . . EILA.WRIGHT, CLAIMANT. ....... •· 

. ' 

·pozzi, Wilson, ·Atchison, Kahn 
& o' Leary, Claimant's·· Attys. • 

Black, Kendall·;· Tremaine,. Boothe· 
& Higgins, Employer's Attys. 

·sAIF, Legal ·services·, Defense Atty.' .. 
·own Motion·Order. · 

----"·-----······ .. -•·•--· ·---••i• • ' - • ... ' ... 

o·n · August 19, . 19 80; claimani', by. o.nd throug_r. h<=:1· attorney, 
requested th~ Board ~eop~n this. clairn-~or her 1971-neck 

.,, injury.·under its own motion jurisdiction.:_ Claimant's aggrava­
tion righ,ts have expired. · 

~ ' -· 

In 19 71, Dr.· ·campagna had diagnosed· nerve root .co;r_p-res­
!· sion at C7 on the right. ·This -was caused by a p·rotrude~--

. ·cervical· disc. 
:, 
;-i • ·•l 

' Dr.' Tahi i I 'in :sep,tember' 19 79:,' _·_rep'ort'ed C lairn~nt con ti r. 1cd : _ to. have n~ck ._poin with radiation i'nto the. uppe·r· right ,~xtre-
'.·. mi ty. · A _myelogram' had been done· ·in'. ·July 19 78 which n.•veal,.,;, 
!,t· · a~ "extre~ely minimal", de_fect· at· th~ C:i-C6 l'cvel:on ~he 
,. · .. ,right sid~- ·· Dr. Tahir fe.bt this defcct .. was consiste.il witr1 
!.• . a. diag·n·osis of cervical spondylos is C5·-C6 an- the right. sice. 

He felt. this wa~ a·continuation of the 1971 condition. 

-- , . ·In early May.· 19 80, the Or:thopa~dic: . Consul tan ts .. ~ i agnosed 
" cervicai. sporidylosis· ~ith C7' radiculopiithy on the 'right~ , 

; 

They f~lt claimant's present. cornpla.inti:; were related to. the 
19 71 problem. ; 

·Dr. ,Campagna, ·however;· reported claimant's currei.t 
·condition ·was due to degenerative disc ~isease a'nd not to 
her.1971 injtlry~ 

A he~ring is durrently periding (WCB Ca~e No. 80-551~) 
to ·d~iermine whether 6l~imant's preseni condition is a · 

.r~·sult ·Q-f a subsequent injury of April· 5, 1979~ Claiman~ 
requested that if the Board felt a hearing should be held-on 

· this -own motion case, it be set to be held · in tandem.with: 
: the other case. 

t,----.-.....-- •; ... :·_ .. : ................... ,,. 

On September 16, 1980, the SAIF Corporation advised the 
Board it opposed an Own Motion Order reopening this c:.aim. 

·, I_t·~··1ndi·cated.claimant had: undergone an ante.rior.spi,nal 
· decompression on May 28, 1980. It felt the ·need for this 

,:.-;• surgery was ·,riot due .to claimant's 1971 Lnjury·, but because· 
r of. her pre-existing degenerative. disc d.isease .. 

! • • • ' -

.'.:_.: , ·. The Board~ after reviewing 'the mab~rial submitted to 
;,:·::':. it·, , firids · it would be ·in the best ihten:?:st of the parties if 
1'· .. this :claim ~ere referred to' the Hear'ings Division to be. set 

in tanae·m with WCB Case No. 80-5519. ·The Referee shall 
,:·_.. determine if cla.imant' s' current. Condition is' related.' to' her -;---·-- -·-·:"·---,--- _ ..... , ..... ...,.,, -.:885'~ ·•• ···- - .... ·- ~ -~ - .. - - -
·1.-

WCB.CA5E Nb'.-' 80-5519,' eptember 24, 1980.

.EILA. WRIGHT; CLAIMANT, '
Pozzi, Wilson, Atchison, Kahn

& O’Leary, Claimant's-Attys.•
Black, Kendall', Tremaine,. Boothe'

& Higgins, Employer's Attys.
SAIF, Legal Services, Defense Atty.'
Own Motion Order

m

■ ■ On’August 19 , 19 80 ; claimant, by and through; hei- attorney,
; requested the Board reopen this, claim for her 1971-neck

■ injury. under its own motion jurisdiction. '• Claimant's aggrdiva-
, tion rights have expired.

In 1971, Dr. Campagna had diagnosed' nerve root .cciP.pres-
!• sion at Cl oh the right. This-was caused by a protruded-, 

"cervical- disc.

: . Dr.' Tahir ,'in ■ eptember . 19 79.', ,'reported claimant contir. led
; to have neck .pain with radiation into the upper-right oxtre- •

mity. ■ A .myelogram-had been done Ih^July 1978 which revealc.-..
I./' an "extremely minimal" defect- at’ the' C5-C6 I'evel'on the 
..'...right side. Dr. Tahir felt this defect..was consiste.it with
t- a. diagnosis of cervical spondylosis C5--C6 on- the right.side.
’ He felt, this was a'continuation of the 1971 condition.

. ’ ’In early May•'1980 , the Orthopaedic .Consultants d.iagnosed
cervical' spondylosis'with ,C7 -radiculopathy on the right.
They felt claimant's present. complaints v;ere related to. the
1971 problem. . ‘ .

-Dr. -Campagna , however reported claimant's currer.t • •
condition'was due to degenerative disc disease and not -to

I her 1971 injury.

- A hearing-is currently pending (WCB Case No. 80-5519)
. to -determine-whether claimant's present condition is a
-result of a subsequent injury of April'5, 1979. Claimant
requested that if the Board felt a hearing should be held on
this -own motion case, it be set to be held in tandem with!
the Other case. • . • . . ^

, ' . On  eptember 16, 1980, the  AIF Corporation advised the 
Board it. opposed an Own Motion Order reopening this claim.

"■ It' indicated claimant had;, undergone an anterior spinal
•. decompression on May 28, 1980. It felt the need for this
- ; surgery was riot due .to claimant's 1971 injury, but because

of.her pre-existing degenerative, disc disease.

. The Board, after reviewing the: material submitted to
it’, finds’ it would be -in the best iriterest of the parties if
this'.claim "were referred to' the Hearings Division to be set
in tandem with WCB Case No. 80-5519. 'The Referee shall

;_determirie if claimant's current, condition is' related to her
■ ................ ■ .........^885 ....... ......... .............r ............

r
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;_19'71 in.jury• ar:i-d:::repr:e_sE;nt~ : a =worsen_~r1g . ther.eof · ~ince ,"tt:e .. 
· ·:i1.st\ award,'or:· a:irang.errient of· compensation in 'chis cla.im or -. is. due· to bth~-r. causes·~;- -'The Ref~ree shall .issue an appealab·1·e 

order. in WCB ·c·ase No;· -80-5519. ·.Further,_ the Referee, upon 
. :_the. completion . o(:-the ··tearing., shall ca use a-' trans. cri pt of 

'_the proceedings to be prepared an_d forwarded _to the · 800.rd, 
-a~ong with the Jther evidenc~ ~ntroduced _at the hear.in~ and 
a recommendation: 'in ·the own· motio·n case. , · 

~ • + ,. 
t.,_ ..... ,' --· ,, 

..... ·.. ; ' ; 

\·, 

j. 

CLAIM NQ. C 456617, .. 

'DANIEL R. ·BEAN,'CLAIMANT 
... $AI·F ~-.Legal'. Services, Defense Atty. 
· ·~ Motion Determination . 

., . ~ .. ' 

September 26, 1980 

. . :_,an·Augli°st .~r, .1973;,"·claiJnarit sustuined an __ injury to h.~s 
· .· ~tght ankle: ,c1.ri'd foo;t~ • Tl'.li!'> ·claim wa.s closed by. a· Dc::er.rnir.a-:-: -

;tJon Order, dated September ;26, · 1976, which _awarded tP-:npor2r-y 
;total disability·-compensation and compensation equa~. t _ _'::, -15~.-

-{of the ·ri-gh·r foot. · Claimant'.s_ aggra\'ation rights. h,".1~1e 
.. ~xpii;-ed.·:·: ·, .. : . : ..; • · ' · · · .. ,.. 
' ·_- ,_, . ., . ' . .· . . .· : - . ' .. ·~ ~ 

.'··1 •. ' :-t ·_.: _Claima~t .\.;,~s: hos pita li zed · on ·March, 9, · 19 80 in pre para t. ion 
· :f:o·r · March ·10, . ;L9 80 surgery for. excision of the f i £th me ta tarsal 
'.head·, ·syndaclylization .of the fourth and fifth toes. of the -
-~~fght ·foot~ Dr:: Teal ._£0und claimant medically statio:1tffy b3 
:of 'April 29, 19 80·.- and reported claimant was able to .'-~·a lk "· 
~!11ore ."comfortably,; . 

·( 

. , ... • On· July 21, :19 80, the Si\IP Corp or at.ion req uestec; a 
· 'dete"rmination order in 'this case. It had voluntarily reopene0 

. •:this claim· as of March. 9, 19 80. The Evaluation Division or 
':the' Worke:i;-s I 'Compensation. Departrnen t reCOITt.t'11enaed thi.3 clai;! 
lp~.:closed:wi:th ,·an additional award o!: temporary total :disc.i:,il­

-_ l.iti .c.ompensa tion- from .March 9, 19 80 through h.pri l 29, 19 8 0 
.-!~nd addition~l-~6~pensation equal to 5% scheduled ~isobili~y :of _'.tne right foot~ · . . - ·. . . · -

~ ." :·~ i.' .· ~. . ·, .· . ~t·-~ • • ··~ . • . • 

\ -,,::. ',,The Board·concurs with'this recommenda{ion. 
• l '. ··. 

. . , . .. 
I , • 

ORDER 
. ., 

. ·, Claimant is hereby granted .. comperisa•tion for temporary . 
:Jo~·a1 ~lsabi-lity from March. 9, '1980 th~ough T,pri-1: 29, 1980 '•,; .. 
,aild··compensation· equal to 5% loss of the .ric:1ht .foot .. Thesi::·, 
: aw·ards are 'in :addition to any previous. awards. clair.iilr,t has···. -
; been grante~. for _:his 19 7 3 industrial. i_nj ury ... 'j:'hE: _record.· .. 
! indicates· that·, all of the temporary. total disability comper.~a-;-
tion· has been paid out. · · · · , _ ·;· • ·· 

. -----·-+- -~-~ i ----- ~·-- --·-- •• . • ~- • ~ ~ -- ----~---- ... - --- __ ...__ ..... - ... --·-- .. ...-- •••• 

. - .,..• =.. . - • ~ l _, . ',., 

-886-
~ ... ~ ..... -..... 

;19‘71 injury• and;,’represents -worsening .thereof'since ;the .
fi'ast'r, award,‘or,‘,a;rrangement 'of ■ compensation in 'chis claim.or
is due'to other ’ causes'.' 'The Referee shall issue an appealable
order in WCB Case No; ;80-5519 . ‘.Further, the Referee, upon
:.the completion'of'.-the hearing, shall cause, a' transcript of
‘the proceedings to be prepared an.d forwarded to the 'Board,
•along with the .other evidence introduced .at the hearing and
a recommendation: in the own' motion case. .

#

•IT- I '  O' ORDEl^D.'

CLAIM NO. C 456617,  eptember 26, 1980
;’dANIEL R. -bean,' CLAIMANT '

■  AIF, • Legal  ervices, Defense Atty.‘ .
■■Oym Motion Determination

On'August 4’-, -1973,. claimant sustained an injury to his
right ankle'arid foot; • This 'claim was closed by. a ' Dcte rmina-
:tion Order, dated  eptember 26, 1976 , which awarded cemporary
jtotal disabili.-ty - compensation and compensation equa], 't..'o-15i'
{of the -ri'ght' foot. ' ClaimantVs. aggravation rights have

.. expired. . ,■

Claimant-.‘was; hospitalized'on 'March^ 9 ,' 1980 in- preparation
•^for-March '10,-1980 surgery for. excision of the fifth metatarsal
■head-, 'syndaclyiization .of the fourth and fifth toes'of the
.Iri.ght • foot. Dr.'-. Teal .found claimant medically stationary as
:of ’April 29, 1980,-and reported claimant was- able to walk
;,more "comfortably". '
f.

^ On'July 21, .-19 80 , the  AIF Corporation requested a
determination order in 'this case. It had voluntarily reopened

claim'_as of March- 9, 1980. The Evaluation Division of
the - Workers' Compensation.Department recommended this claim
!be.;closed:with "'an additional award of temporary tota.l disabil-

_‘Ityicpmpensation- from-March 9 , 1980 through Apri.l. 29 , 1980
''and additional'‘compensation equal to 5% scheduled disability

the right foot. . • •

The ‘ Board-concurs'with ' this recommendation.

. . ORDER ' ‘ ■ .. '

Claimant is hereby granted "compensation for temporary
‘total disability from March 9 , '1980 through April''29 , 19,80 ''';-,
.arid’-compensation■ equal to 5% loss of the-right .foot. • These ,
lawards are 'in ^addition to any previous, awards, claimant has’'.
:been granted, for .his 1973 industri'al . in j ury. The record..-' ‘■‘-
iindicates- that'all of the temporary total disability compensa­
tion' has been paid out.’

•Y' . ,' ' -886-
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,. ·. wca CAaE NO. ' 79-7548:' 
"! .·. 

' ~-
VE RNA L. BECK, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys. 
-~quest f?~ -- R~view -~y Employer 

September 26, '1980 

This ·case is ·~before the Board · qn the employer's rc.:quest 
the Board review those portions of ~che Referee's order 
which: (1) set aside the February 21,. 1980 Determinati-on 
Order, (2) remanded this claim to the· employer for payr1:~nt 
of benefits f .. om January 4. 1980 unti-1 closure, (3) ordered 
the employer t o pay for the medical services provided for by 
Drs . Conley and Orofino, (4) assessed a penalty ~qual to 15'%. 
of the temporary total disability du~ · from May 17. 1979 
through September 20, 1979; and (5) awarded claimant's 
attorney a fee. · 

; : : ·. 
In June 1976, claimant suffered._ a . ·onck irijL.ry in Califor­

nia and Dr. Conley performed a laminectomy and disc exc is ion 
surgery on claimant . She recovered ?~d moved to Oregon . 

' She began wor~ for this employer as a bus driver in 
early 1978. On July ·12, 1978, claimant"-· again injured her 
back. Claimant had two injuries: the -.firsc when -she attempted 
to straighten a ~irror, she twisted, injuring her back and 
st riking her left knee on the fare box, and the second when 
she rear-ended a van with the bus sh~ ~was driving. ·Initially 
claimant was treated conservatively by~Dr. Butler. · ..... 

In August 1978. Dr. Kloos diagnosed ' claimant as :having 
a subacute low back strain. He did not .rule ·out a herniated 
disc. 

In September 1978. Dr. Butler reported claimant haci 
unde rgone a myelog ram which revealed a large defec t at the 
.L4-5 level on the right s ide. On September 29, 1978. D~ . 
Bu tler per formed a L4-5 lami nectomy and disc excision on the! 
righ t side with LS decompression of the nerve root . Claimant 
continued to have difficulty and on October 17. 1978 Dr . 
Butler performed a decompression of the~ ·LS nerve root ar.d 
upper portion of the Sl nerve root with ncurolysi s , he.nilar.iinec­
tomy of the LS lamina. Claimant continued to have low back 
pain after surgery. 

: " . 

On November 25, 1978, Dr. Butler repor ted claimant's 
subject ive pai~ was inconsistent with the physical finding s 
and were mostly on a functional basis .. 

Claimant tried acupuncture and hypnosis without much 
relief. 
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o VERNA L. BECK, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore

& Roberts, Employer's Attys.
Request for Review by Employer

This case is/before the Board on the employer’s i‘cquest
the Board review those portions of the Referee's order
which: (1) set aside the February 21, 1980 Determination
Order, (2) remanded this claim to the employer for payment
of benefits f-rom January 4. 1980 until closure, (3) ordered
the* employer to pay for the medical services provided for by
Drs. Conley and Orofino, (4) assessed a penalty equal to 157.
of the temporary total disability due from May 17, 1979 
through  eptember 20, 1979; and (5) awarded claimant's
attorney a fee.

In June 1976, claimant suffered a back injury in Califor
nia and Dr. Conley performed a laminectomy and disc excision
surgery on claimant.  he recovered and moved to Oregon

 he began work for this employer as a bus driver in
early 1978. On July 12, 1978, claimant again injured her
back. Claimant had two injuries; the first when she attempted
to straighten a mirror, she twisted, injuring her back and
striking her left knee on the fare box, and the second when
she rear-ended a van with the bus she was driving. Initially
claimant was treated conservatively by Dr. Butler.

In August 1978, Dr. Kloos diagnosed claimant as having
a subacute low back strain. He did not rule out a herniated
disc.

In  eptember 1978, Dr. Butler reported claimant hau
undergone a myelogram which revealed a large defect at the
.L4-5 level on the right side. On  eptember 29, 1978, Dr.
Butler performed a L4-5 laminectomy and disc excision on the
right side with L5 decompression of the? nerve root. Claimant
continued to have difficulty and on October 17, 1978 Dr.
Butler performed a decompression of the? L5 nerve root and
upper portion of the  I nerve root with neurolysis, hemiXaminec
tomy of the L5 lamina. Claimant continued to have low back
pain after surgery.

>*
On November 25, 1978, Dr. Butler reported claimant's

subjective pain was inconsistent with the physical findings
and were mostly on a functional basis.

Claimant tried acupuncture and hypnosis without much
relief.

WCB -CA5E NO. 79-7548  eptember 26, 1980
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: :J//J:.{}S/i}t i~}'.~f :;\,?,i{)/;/; t};J:: ;};}i \t'°J):i ;~}\)}'.. ;\:: ·.; i 
. ·:, -~: .'· /'.Rn :·1:pr~·t,:J?J/;\9J ~ i<!Qr >>Eb_.cf_t ~\"r~IJ (_)_~:t~:d./?~~; EM~/ _o"~;; thp. ·_'" · . · 

:r:1gh t'. J,=;'g"\:]_a 9 :,nor11!_,;i~(,).:; He __ :·;urg~d. c}p ~m;:i_n ti _to_:,_.\0:5 ~ wcigt!t ·. · '··: 
.-Claim~mt\,a.was:·'.s;:ni,:,;an'di';20_0 1-;p'oun"ds'::/-'.\/·--\:"<•: .. , i:>,:·(/ ,•·.',, ,·::1:- I,•.:._:· .. !' 
:T.-:\t::./'.\\;;;::., :-,.::·c:~'::·:_,i .!/--:: \.;:;:: : : }:~:· ; ··;";-/:·::•?·;:' · _., . -/- :.,:,_ :' • :·:· ... <·,;,; _ _..;y: ... /·;·}1:); ,. \?·r::-:. _,, ·-->< ;.·,-

·. ,,· ,:,1,Tl\e 0r,tt10pa·edic··c,ons\1ltarits·-, ,-if!--'AprJl' )9?19,, . f~l\·-~ ~~'im,: .. 
ant;. s ·:.c~rfqi_tio'n ·._was/is'~i.i ti•dnary_. · -- }'hey/."f e~ (-'.-¢ l',a_\m_an t, ~,ould 'b~.: _· 
uriable/'to',1:return ·~to,;.,wrk/, as.,,'a ·,bus. 'driver:," . bU t_d):'ou ld ·,perform .; ,,·. · ... l . 

... )fgti,e.:,1 ~?r ~::::;; · ): t.t·~as !~\he tf: ::¢'i?£n i oif: c~,a imJn-~ts. \:~ C?~- b,;a:c k~:· imp~i r '..: ·-. ·_ ., 
l:!le"nt. due'. tci','.·thiis~\.i¢j\1_iy_·;w_a:s'. mt ld ly moderate.··-:--_.: ··;:,. ·:· :t ; ... , _ · ." / , . 

:;· ~ · i ! ,_;·_:: ::, -.~:: · .. ,,.;~:- :_' .'.>\ .. ( : :· ·,,.'. ,,,._. :: ',/\: >· ~ .1 ·. < -:, t?.- "" :· '., .\ :-.. · .: ... : .:-- -:. . ·. . , _·· ,: . 
.. _t;' !~L·;.,o~~ ~ej_.~--1}:;:trQl.~ :.,·~pf;,,~ :Au ~y~~ ... c'?~,~-~-~:te.~:-.~~ f.'.\; .. t_~e. :.~t thoP,·~~?ic· .. ' I ' 

Consulta11ts~~,t\1:ir•••/"1"',',',--- 1 ,t;·.•·~'l~ltl1>1• 1 : • .-;, .' •• ~--:' 11 ',i,\,-,;',t"\!~ .1 r•~-rtin 'rit.,~·. 1 ~• ',' • ···: ,,, 

'·\~f:.l(' :!:;::;}'''":\" ;,'·'i,'.••,,::-:,~i\:).'_-1,./·:\:\: !~,' . .;-.·:.;:•'.,.•./: ',..f•i. :·,-_-) '<>_-·( __ • ':i;,/',l~'.:,tf ,·d. I'.;:,\, ''.' , . ! '\I 

:\,f ~r·--__ ' cfairn~rt r•",'n19tk4_<io(•_ C~ll t~rn ia a11d ·o~g ?ri> {r\::a t\'.ng: with ': ' . _;" -,-
. · pr·;·'·, C~nJ'~y·:An'; J:1:,1ne .:,.4-, ;.1 ?-? 9 .: ·,. Dr. C¢n le:;-; :."in Ju, ly '19 7 9'; :f el. t·:· _·· ·. 1 -<: ··• 
. · ·::tl a.f~an'fi~:~~-1f:°d)~\?,~·~·e_·'' ref e~red , to>DfJ :Qf qf'.~l~Otf or I ?r ~.r·o~'ed ~f :_·: "i•~: _ _.. · . 

. consu-ltation,.-,.•·,,,,.. 1 - • 1· .. - - - .. .., .- ... . . - -.• ..... -

-r:~:r-·t::i-/-;\:1;r.~:,t_i//{_),/t]\\).- ~.·::.: ;.',/-''.\< .. -><:. f-:::· ;·\:.i_·:·: '_.. ':· .;rl,·.:r., <·;-,. :· ·,'' /'_. :_;.<, 
_.< ,.:: -;,:A m~t~tin{nari.:on:. order·;;_ 'da'ted ,qun_,2 ·8.; 119 7, ~ ,--: init ia 1-1.y .,t: :.:,_ .. _.:; : . 

,. ;~:fqs'~i:(l t;J1i'~·l,!'¢1l)i_fo1' i _ · r,1,t/:~~fr-~n"'ted! _c l~J_mari t-'.:~n' aw~r'9 ',;q(:1t'tin"por afy,' .:·t · ;,:-; J. 'i_ . 

. _' '.t_pt,ar. dfSf:i'l?Fl_i-ty:,r'f~om ._ J~ly'; 20 / '-\~ 7 _8:-'thro·ugh · May : 1?·, J 9 7 ~:.: ·/-:··, :-:,:~ :" '.: 
):';!'s-_s·.,.tirq~ :.wor,ke.d,-:,:_·?-0d"cp)Tipensati_on •equal' to ·64':','·.f~r- 20%·:': _, ~: .. ,.·,- .: 

-·~~n,~1?~~~u.led~}-~s:~--~~lt?.Y· · .. ::·--_·-->. -~>< :<,:.; :.\ :',":_sr ·: ... :·//·_.'~; :-'.~1' 
~'.:•. < I,\.,-_. l _;.~,:' ~ ~j""r_l•:' _ '.,:·· :• _._, ... .' ~~,· •._~ ~~.,..~+1,i:: .•• -,.,<\·•.~·.,,. '\•(, / ::"• , .. • ~j:-~_; 

; -···_On. August ."_8 .· ") 97 9 ), 'Dr:· -.Orofino 'r_eported, c i'aiinanf.- ,,,as ,·_., ,·:-- .. ·· ;i 
·"s_µffering f:{om· :a -tef!1pora~y: totaT 'd.1s ab_i·_lit/.~fo~> her. usuai . _, , 

··o_~cup1;1 t_f~H? _'as -a~)?~p;, d_r i ,/er._',{_'.;.· · pr. 'Conley,··, OQ '/l\ugt1s-_t 9, 1980 :,>.-~, _ ·: ·, i-:,.~-::. -, , 
1indic){ted.;claima"n t., was :.no t'·•s tat io"nary. ,-:ind. needed :aadi t ion a F,,, .. ·. : : .-'- . 

. _. ' . '' ; l •·_ .. • •~ d ~ · • 0 • • ' .. ",-_ ' " • , ' • - • • - , • - _ J , ~. " ½ • ~ · - _ • , ,. 0 , 1 

med ic·a.1:. treatmen r::_ -·:·· Cla irnan t ·underwent a, bone ·s can·,.whicn .was·._. . , ·. 
-_int~~P.-~~-~ed'.'.~s.'Jr1qi"~atir/rs :_an/ ~n_t~1;.verfebral: A~s'.c, :.ifrf~:cr~on ·- '.\ !:_'·: 1 

-~~,-' .Orot1.no;•,_co9~ur~e~ ·w~ t,h t~l-S -di,.agnos_is· . .-, · .. '. .- :'; . , _: '., .. _., ·: · ;_ :,-, ~ 
· '.{·.~= ~~ .:-:.;t,;J:;iJ~ ,'.\ ~fi~~ ~i~:<~t<-:~~ ~/iT/., /.· ;~:;~: ·' :!ll1:'.. '. 1·'>.~ ~~ .. ~·-, (::·, _' ; >. ; 't ·, t ~ • ' 1~' :., • <1 '..\ i: .. ~--: • ~. '. :~- ·. _ [ ·~ ~·: .~~' 1 

:_ ; • 
1
· ~ , ,, : ' ·i 

. ·,·-. -,.·tori": Sepfembe'r !2 7,; · 19 7 9 / Dr. Butler reported c•la:i:m.ati. t.· -r' .. ·;, :,;'>.> ·· ·• 
retu'rne_d'.'.'to ~-_oreeon- ~and.; qn::septembe'r-: 21; -19 7 9':· he.-, examinEid · : . _i_ ... , 

:he-r' .. '/ -~She ';,wa's:. comp.faining, ·of .. s e'vere.' ·1ow. back : p.-a{n .. wi t;1 some.':.·,'. :: ,: 
·:r,qcliati'ori.'i-into_' her: right, tower· _extr_emi-'ty '/.·:=--He ·-al~ o·:'f e 1 t _ ·.-·. ·:\ -:.;_. ·._ >: ,f 
. c+~ima:ri't_- _had _-,~\sc _space infec't'ipn ba_sed pn ·-:new/x -ra:f.i:--a.nd(-~ ;-t~.\ 
,ref at ~t lt!.\~o: c;l a i,ma n t·.' ·s11

, s u_r·g e~ y.'. ',. J t . w·as_ .,fi i ?' �-p ~ n t 6~ .. cJa'i1i}':-'·:·_,, 
-~tit:'. ~-;:_i;qndi,titjh ,ha/L ~ors'eh'2d',iS in __ ce\)1a_yfJ.9)~,_-a11d;/sh'e ·_was.:: •·.·-~:,t.·. \'. ternporar'i-li ('arid) to ta'l'ly dis ab led' 1.:•'',,,: 'j .,,,';,," '-.,i ': ~ ..... ",. i'.\\ 1:' '' ''. ;, ;,1 '(.; \:,,-, ,, '.:. -· .. d .. 

\ /~ _.;'.-_:,J:\·}::·:,,\':~\ xii;: r' :.'.',,--._ ·:'.,.: - ':. ;;;,--:: \/f·:~::'.\\5 .. :~;:' .· _:,~ ~\ :··'. . ., .. ;/~_\)\.''.<< ·/f: :·\·_: ,,::·-_.. ·. 
:·., · - .,;;1,;Dr:l~Butl~r.·; ~.in. O.c_tober. 19 7_9, · 'r.epor-ted--_he·,.Je lt':'.:c l'afma·ntr,.t ·,. -' . .., 

.\.wou 1-di•.r·e~·ei~e ,:·ad~q\i.i'te Xand:· comj:/e ten i:.--me.di ca r:;•f·are·:·:i."r{lbreg'ori-:· •. ·: ·. ·, , ·: , \, 
. 1~~·:;\r1ci';~~fe~{~l.-~iln.~~.t \~?~·•, t? ~?-~ ly_' ,~{i qb'ied''._·~~~~L''.~q_i~~.n&{' fj\~rf;:,:_: ,-\·,/. -
· ·the ... t,-ime:.'.o~~-qer .. surgery.;•qnd ,still .was :unable.;•.to_·.work. ::. •.r ·, ·.'.,~·.· .•: · 'i 

--h~j~:-:t~·:J.t~~ -~.j~\tr;;::)~~~;t~::t;,·_:\<.t.;:11:< .. :'-;_~---:~~~-, \t ---::.:ii·:'.:::~: ~ ·~·(_.:•:::~. ::::;- ·.·_-{~-~· ·~::: .::·:::::::.:·:_::-.~.• . , · -·~ ,, -: 
·. ,1(ff.:" ;r.\ Cl'aim'an t.;:re·tq.-r·11:ed·: ,to .. ; "C.a,l.i # prrti'.a ·,:.-tn:;~N9v<:;I11b~r,·;, l ~ 7, 9 -~~:'.-')~he··,.,: : :"-.. ~ .·. 

'i'e\Ctt'i:'f{e'; ·~arfuert:.~ea\hlr:. l-ie lped. he'r;, tiack ;:iconcfi't:"i'oif' .. _;_! s_'..'_q.-1\.f\;~:-?·:·;•:·1 ~ .::- ,> _.·,. · 
: "i{. ~'-< \~-_-:,-:-i;~:J:.J/;:./J:X-t:n/: \:-:•:: :, 'i:,.:: t~-' . .<, ,. ··, ··_: //·:/. ·-._lf.':·:~: :_ ·:.~:~~.:~:1• :\t ~ .. (, > .J ·;_:{::J;:~-:t ·. v •• • _:•.:•· • 

~-.·it·,·; '/.:fh,•~De:c•emh"er :·I91-9-J•:nr:.-. ·. Bu t·Fer, opin.'ed ·:n: · ._was· •fro't ::·meciical-:ty ·.1 .~·:,-- . : , 
.. ·:r.~•q'''itr~a ;,iha £;?ci1':tm~1{t';::,r{:v,e ;':fr1. ··c·a,i if ornia ·.::_:::_.,ti:.-/ was··~,.h'(s \'.,·-~::: \_.;;;,:,-' ,, .. .,_ .. , ··,. . '·.· G 

:·o·p·· ':rn:torii';k'aequ:~tt\irtrie .. di°'c'a1?c'a±="e\~ ai-td.- :·trea_rrri~n t;:,~~r~ .. 1.'·ava'I1·a_B1·e: t~l-::•· ... f'.- >.: "': -~· 
·. to'i)cla"i~~nt(::iii'..: or·e · ob'<: ·.:~n.:r.<L~u t rer· ;· ·:-·'<;m· · ~ariuary,J'.J'::·•·.19·~-o: ,·,: .' ··~./{\~' ,,': :/,-, .i .. ·. · : 
! ag•~·tn··•:-,s·a\./~;:ct1,l:tmaii t~ aiid'-:.r~·-l't ·'she" ·was ... ,.'.'.fyrrrp tom ';'-'free: '1enougt,'.'.!: \tfr.'-:.;··,1·,; ; , ' . l 

~ ~;~ik1£~I~f :llil~qjf J.{iS:t~ff f ::~~)f:'.:l:,?/,:?\t~:J;:;:: FJ;,;L:2t:,;:i\:?;~::: ' ; 

"V;'''-ii'':';’i- ■''' ■ "' ,^'i^ -i-,!;'-''■■■ ■ '.i/;■-i'-V' >• ,► ‘I.- y.A'r ;:vr5-''v ■.•’'I/•• i'.'V"'''■ Y';'Apfil'r.;r2‘-' 3L979 ;;VDf/’:-EbertYrep,br..te^yan:;EMG." o'f';!trhe
big'htV.ie'g-'was-;normal2,,:;.; He.;-;,u^^gGclc_l_aima'nC'-;,tdylpse'.weight;'. .•

..^Claiiharit'ywas:'5i;7-:Uiyia '’ci‘i‘;200-;'pdu ds^-::'v^^^^^ /vu'-
,'-F'7v‘'I'A*f "-I; : -»,v' ; / . V-i.-'S. , •-J.t.vV-'' *• '■•

• •'■ -‘S: .■'•■' ' /-'v-, •■. ■'v-'■■•:■ ” ;■• ••* -i ; . 'TK'o ■^T-t-T^/^•nQ^or^^•r>''P/-\r^cnTf-Qr^t-c:■- 1Q7Q

unable-,;tpv-return'l.tp-’;.work,;'_as-„a '.bus 'dri'yer^ , buc/;,cpurd > pertorm • ■•
••' i’^ght;.7wbrk:y;;^ICYwas!^the■irry‘opi ib Vc■laima t;,Vs ypwVba^
'ment! due;' t6Ythijs;^4‘djury.;TwaY. mildl'y- moderate .‘'ja.:'' Vi’

, b'’i.'’/.Gni;Ma'y';,id:6;;',V'‘£9.79',,:rDr-.y'Bu't ler I'cbncurred 'witly;.the'*'Or thopaedic-. ■

i.-:; v'v Vv - VV-r: V-.
/;.'vClaimant.■■mpye'd'-‘to'--.Cal-ifprnia and began-'treating-with .. t
;Dr':‘’';Con;iey':,pn'; dune,-.A'-/ -■■1979 V. 'Dr . Conley-i ;_in July ”1979', -felt;- V’'/7;;'-.■;|dl aiman^ty.nVeded'i'tpV’be ' referred * to 'Df .‘V;V0rpf:inoy'for' ‘'qrthopedi'c 7. <
-consultation^,}:'Viyl'V’V: : r 7'

V'--'":b:-7:.:‘-^'rU77 vy.:-v, . : -y-i-V' •“ . • /•v.;> . y r.
;7',,7 ^r/:A’;‘'De.terminati;onVOrd.efX- 'dated .June;,;8 ,'-^’197,9 initially ', jclosed'i tIiis'^lcl_a,imVV’VXit7graht'ed7cl-aimarit-'lari' '-'a'wafd^pf Vtemporary'.,''^ ■i.e';
;tptal';.diAa’bi;iA't'y:A^^'®^/^^^'7'^'' ’197 J-through - May ■ 16'',. 1979','- '1\'
}l.es's7.tiroe \wbr,ked;;.’;;and''cpmpensati6n-equal' to '64X'',fqf* 207o’l ' ’*’y V.- ',

' ■■unsche'duled-Vdisabiiity. 'V V'' •' yV-' • -”VV;7’- ' -‘ •'.■'hs'l.'! y-y--'-y,-
; l'‘-,0n. ^August'. 8’.y-'l979.,V 'Dr J ;-pro'f ino 'reportedyciaifnantV was ' '-V'
"suffering from a ' temporary}.,total' 'disability }!or> her .usual •. ' >
-•occupation 'as'-a:.bus.; drive-i:"-: ;• Dr,/ • Conley y',onV'Augus't -9,1980,V'.;-'.V , t,.';',-.

• :indic%e(3..;cl''aimant.. wa's/h'otVVstatibnary Vdnd.-: nee'ded';_additional-'V„'''}•■•-
medical Vtr.eatment}:V'v'Claimant: underwent a^'bohe -s'canywhicH '.was".'' ..
iht,erpreted:^as •.indicating ;ahV intervertebral- disc infection 7' ^ •' ' ■
•Drd'rofinoV'Cohcufred'.with :this.-diagnosis-.-y

I'; dh •  eptember *27.; ■ 1979/' Dr.- Butler reporp.ed cl-aimarit,'J h-V’,''/i '
returned-Vtplpregpn-yand.'qn‘.f eptember-V21; '•1979 • He.-'examined * .V V'
;he-r'.V..7,- he''.wa's'' comp.iaihin'g-'bf.- severe-''low- back} pain .-with some,., V.
'•fadiat'ionV'-intoy her ••right.-.lower’ extremity.'./V. He -■alpq'lfelt y..-'u7.-..',; V ->:Vf’ '

. claimaht, had 'disc space .infection based oh •.new,‘■x-rays’;'ahdi}yyV
1r*■p^^JVed• it.^'ho' d‘l surpp.rv. ’.. M f , wp q h {« (Snihiori T:l'b'iTTi ‘ ' i‘’ ’

■ ■the7t:iih|oof }her,'Vs^u’rgeryJ;andystiir .was ;un'able.V.t6.‘.work.V;.' V V'y', : ■'*'

iiDth'lici'aiTnaht ’''feturhed-' tb,-- Califorhi'a'-viri'>iNov'embGr;;'1979l‘''.’.■■■, he"-^': -.'.V'' ■
’feif'fthe'rwafme-rlVweathe'fhelped, her•,backfcbhd'it'ibn'’.‘ .yy'v7-,MV y-y-f '/hV' "
:"h ’ lyVyyy yV-.y ' v::.'-“7 ;
l.’:}yhV"'InVype'cember ,'.;i97;9;',;l'Dr.-'‘ Butler yopi’h'ed'-’i't}.was-'hot Vmehi'ca'ii^ ^

aTJ .• •! » ,Tf T.T O • Vl n V*' '^'*1-I \y t'Jlt' J -1

agaih''lsaw'yb'l''aimaht;a..and; yfbit '’she ywas'yA'symptbm’-free-}enpughV^yVt;^.'-'; ;i\i ^,
/ass-::: ,r-y-''■ •

ly -j - •?> 'y;-'- ' / 5 U ■ ■■‘"•i; /*' , ’’ ' ' • Y ' 1 ■ i ' ': "•’ •’’ ' •- .'•" 4 ' ’5 - - I *- ^ '^7. ■:.V;.V.r'-.VvV-'^-V,/-vi , Vj'i''-- -r ,V •>. V-V-?'-.’'
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ir,-. .• :1,-'lo. 

-:~ l\Ar\ · i ': ? ·. '.: Jf ;.; J:Jm :if Y · . ·:: .; '. }f 1!i,~c( ? ·:,i/ ( . . . <. : ·: ·< ... 
·, . ,,1;,.~:ti:enga,ge :in,: .. s't>mef.::.typ.e·:_~:of:. emp·loyrn· -~nt·:•:j.{e\'.fel f:.ciairri'ant·' s··. coridi- . 

.. , 

• '"' • .. • • . - ... f . .,, ~ . . . .,. • • ~ .. . • . .. -t • • · >-:-::; ti_or: wc;i.s·:.:,aga~n'..:~~.t.•;t~J8!1a;f/arfcL:~~? ·};_,.a,r;·~qf · in ry~_ed of, ~a;-'E_='· _ ... 
•.' . He ·rated: claimant,. s ·;impa•1.rment~:tas ··25%.- of .the .wnole· bocty. . 
:··: :~ ·: . .. t .. • ·.; ... • -~:_.,,.. :~:··· .• ": _· ._t-. ·: _.·'.' · ... ;-· ! ....... . ;"':~ J.: •.'-t·· . .,' .· .'~: ~ • .. ; : : . ' ~ • . 

... : :: , . :qr.'. ·coril?y,, '1.n'·•l'.3:te ,Jahuary .':1980, .·:rep?r'te<l ', clatfl1ant · .... 
· ;, ... :~ st,i 11 was di.$J?l'e·~ :,fror:n work ... _He· f~lt, c:1a~i;n~nt.·. hee·d~d:. ~':-fr-thcr 

,i'•·if·: m"ed icar ·,ob_;:l'e,r-y~:t io,n and . !::Orne ·:pa l"lia'tiVEt ·caret,. ·.·. <' :, . . 
~ ,.,~ I : • : ~ • ~ • •., •.-. I tt• I::'?..._ ! .~ • • " ', .. •., .!~. • t ... ,: • • • • • • . • 4 , ::.} • • ;•;•:·:•::: • •~ ~ ~ • ... •. • \ • • • ' • ' 

· ;. ·; .. :: , . A_,S~c.otj.<;i?<[,)e,.t';:rfri.ination Order ;•--a~ted .f.,ebru~ry 21, 1980, 
; :::·;;·.\~~ar~e.d -clt(iinir1t••iadd~.tion:a.l t;,eni'porary:· t~~al· disability . 

_:··;· ,;::·s9mpens at ion :·:from":s~p tember 21, 19 79 .. : t:hr"~ug_h' .January 3, . 19 80 
• .. >:\,and addittonal_ compensation equal to'·-.,16°.·for .. 5% unScf!.~4u+~d 
, · · . ·.· ... did sabi-l'i'ty for ,her: low. back· i'nj ury: · ... i.: .. : · · : • . ..,. 1 • . ' . ·',.•} . .' ' . . ', .. . . . . :, . ·. ,' . . ' ,. . . . . 

.! '._} ' Clai~'an~ Is at toi-ney,;.'.o~~ Aug us t·:'?9. -197 9 _; . adv~sed' ·. the 
·.-;,· 1!-?mployer ':s r:epresentat~:.ie .,<;:l~fiqiarit_·~ l~ad\pot: received ··tcrpi)or41;Y 

:. \ .. :·:total dts_-abi'lity ·co~pensatioq since; May''.•·24 ;· · 1979, . The<•i': .. , · · 
. ;;··:oen:1ploy7r_,':9. repre~_~nt~tive ~nd~cat~d.::·J(·1fas :·~,•~·thholdin[~ ,- . 
. reopening_ ~r ~he ·cl?,1m unti.1 1.t ·r:eceiycci'-..a .fepo~t from I?r. 

'. : -.: 'J?>utler:., ·, ·Ori :No'\,l'em~er-.,1, 197 .. 9 ,· ;c_laimant ·w.~s ,-paid-:t~mporary .. 
. ''. '.Yfotal. 9i's.abtlity t:;(?mpensa~iot:i ·.£1.\,m·. I-fay ·:17-,.',._1979.' .trr-ough ·.. . 
'. · · .September .. 29 ,:· 19?9:. ~la.imant;: .'w~_s. ,:adv,i?'~d :ori".~o':7ember -'ls., · · · ·: 
·'·: 1979 the .. employer. ,coulq. riot. ·accep:t :r~s-~1.dns iqi'li t-'y° ·£or·. •t'h~ 

. · .. ·, ·. ttea tine~·~· ··c Hdmari C:· .~as r,ece_iving. in j::a lif ornia.',,•, ,'. '. ,: . '. ·i' 
:-·~~.<~ :"~: .. !· · ... · • . . :··t~:·-: ~-., • p, 1 •• ·.:· .. : ':'••~•. • 1'· o • .·.·~ ',>.;~·:;:\? _:. • ·. : •: '1 •• ,••. :·· 

-: . ·.· · ·The' 1,Boar·d.,. after de: ncivo.: review}·. reverses those, .portions }·· . '. of the R~·f ere e ·, s . order if'.: was' ,:as ke·d th review.' . ·:The Board . · · 
... ;- '.co'ncurs' 'with' .. the Referee' that the:· enipicJYer-', in deriyirig ........ ' 

-:: .. payment of nr·.'· Conley's ·bill; was not-unreasonable.· 
' •.' ' .... . . . 

· .. ·:•' Bec~u·s·e of· this." finding; the Bbar~l .. 'revei-se~ 'the' Ref~ree ;·.s 
·: : · award of attorney's fees· out, of additional temporary· total 

.' .:··. disability compensation and out' of the :aoditiona'l,:per·manent. ·, 
., partial.. disability.,···.. . . . 

; .. '. . ,. . . 
.. ··= ' 

The-.'Rive'rs· case cited by the· employer doe~ not. stand·· 
.. . . . 

for tHe p~1.nc1.p~l that the e~plojer is:not responsib.le ·for ·f·' .,p•tiymen'.t ·,(o•r ·medical ··services of .. a~l ou·t-·ot:-stat:~·- physic·i~ns .. 
,::.,. :ln tqa~ .case· 'the Court of:·App·~al's 'approved :the. insurance·. 

'. 1:. • •. ·carrier '.:s· aeniat of. tr·eatment by·· a -c~iropractor. Hqwev~; , .. 
·. 4\- 'iq th~t. case the· carrier indicated 'it wciuld. ·pay for treatment·. 

}••.�:. ..... :.,.:-~ • ...... ••••• .. •••- ••••••oa••,••" '••- • • ••.-•"" "O •~• •• ~--•• • • f ........ : .. "'' •••":-• •• • .... • •• •• • ,,. ,. -••• .. •_,... -• .:. • ., ;. ___ a.,:-•. -

<~~- .: p~~vid~d- by - a m~dica i doctor. The, carr1er·-'.c'ontend~d- ftt_.1:·: . 
··~.·:·-~ ... c?:~1~ ·c;~:mtrol ~-t~e. choice. of .the spe?ific .d~c·tqr or, s~ef,ra.-tty ' 
· · .· tnat· .would provide·. the care. · In this case, Dr.- .Conley· hacl· · . 

; . .r- , . be~n tr-eating· 'claimant ·!o.r. a 'number·. of'·months .. and. haqlr4!?.rpitted· 
·;::::·reports .tq t~t~,. emp layer s,-repre·~entative·. ~o: obj ect.t9p~'\-.ias ·.-: 
,_: · .ma·de to·.-thi·s treatment uritiF November, 1979 .:· · The Board .. finds 
( ·.: tpat 'the: emp layer is res pons ib lei" for ·,'p~~~~e'nt f 0~ the:;m~a·fdal 
! ,·,, ~ervices· ,performed'. by Dr.· Conley-._· However;' the Board· clois . :. 
j "\. not find'. ,the_ employer Is acts ~ere ·u11:r,eas_onab,le and,' :c.tY~r-eff.ore i 

~.'. . .- no penal.ties and attorney's· fees are awarded\ .There trs ., no:- · 
:-;~· "evidence claimant failed .to receive medical care and; treatment. 
~- : . or'. othe~w.i,.se ·SUf fer'ed due to the~ employ·E~r Is. actions ji~F,.in.iar-lit:.:·. ' 

I 'I· ,.·' •t' '. '· · ' " ... - ·'•', . ' 1••,;.,.~{i!~~ ,J . !-Yi.··': ·. - --·7 ·-. :;:;; '.' . :-: •• -· . • ·• · - · · • , · · · • ,_: -. ·>i••.· : ··. ·. · .. . . · :~' •. :)r;:1; ! .' · ... 
t • • • t:. "'•r' j".,"I • 

;, -:8897" · .. ,.. >~~i.~:••; --~ - ' ·,·- ......... ,., ,.... ., .. 
, ' ' ~ 

• 4 -~. 

-·-·-

, 'Dr; Conley., 'in -I'aCe .January,':1 80./.reported claimant' - .
J still- was diable'd ;.fr6m work. .. He' fedt. claimant-', needed, further
medical;:dbseryatiqn and some '.pariia'tiye edre:',. '-i

- A • Sec ond>'-ie.t e irmina t ion Order--dated February 21, 1 80,
,-I’.awarded •claifnant=‘Wdd'itional temporary.- total' disability
■ydecompensation :'from"'September 21, 1 7 -through'.January 3, .1 80
’t"-';,and additional : compensation equal to'vl6°. f or., 57o unscheduled

■ y-.., didsabi-lity for ,her_ low back ■ injury'. i
; , , ,'.i Claimant's attorney.,.'-on August:2 , 1 7 ; 'advised ■ the

'employer Vs representative ''claimant'; luid'; not; received -'temiiorary
total disability compensation since May';-'2A ■ 1 7 , The’--'''

,.2': employer's representative indicated • it--'was'-withholding ,•
■ reopening of-the'claim until it received’-.a.report from Dr.
•‘Butle'r■ -On^November-1, 1 7, ,•/claimant'was paid-. temporary''■-■.''‘total disability compensation-.from-Hay'-17 1 7 ’ through
;■ -September 20 , ’ 1 7 . Claimant .was -..adyLsed ; on"November 15-, - ‘

-1 7 the ..employer, .could not .’accept :fes'p.dnsibi'lit-'y'-for'-the
■ ; '.treatment;"claimant- was receiving in California'-;- ■■ ; -
; / The'.lBoard-, after de novoyreview,'-.reverses those, .portions
r of the Referee's order it'was -asked to review.’ The Board

; concurs with the Referee that the employer, in denying
! . payment of Dr. Conley’s bill, was not - unreasonable.

Because of this'finding, the Board-reverses the Referee's
-'award of attorney' s fee's out.-of additional temporary total
, disability compensation and out of the . additional.;pefmanent. ' ■

; partial., d'isability. ■ '
' • The .Rivers - case cited by the employer does not.stand

; ^ for t.He principal that the em'plo'yer is; not responsible-for
'7 ' .payment ;fdr medical services of all out-of-state'physicians.
.; ,.';In that .case 'the Court of; Appeal's ' approved the insurance'

carrier ' S' denial of- treatment by a chiropractor. However,,
in that, case the carrier indicated it would pay for treatment
provided-by a medical doctor. The carrier'contended
could control -the choice of .the specific ddetbr dir specialty '

' ;that-'would provide.the care. In this case, Dr .• .Conley'l;ad
, K f been treating' claimant for a number of months and .had'j-submitted

reports .to the-employer ' s-representative-. No' obj ect.idh^'was '/ •
made to; this. treatment until' November. 1979The Board'finds

f;V that the empldyer is responsible for ’ pa.;^e'nt for the^jmedrcal
; services’,performed' by Dr. Conley. However,' the Board does •-
I not find-the employer's acts v?ere unreasonable and; 'therefore i
v.- ’ no penalties and attorney's fees are awarded’. .There no ^
:y‘ '’evidence claimant failed .to receive medical, care and■. treatment

• or-otherwise suffered due to the. employer’s actions■_ _ _ _ V ;; .■ iTy;:;.: y i-
^ ^ ^ » • 4-889-
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·- ~ . -~ 

•'. 
' , I ~ L' 

... , 
'• ,, 
. . .'· 

.-

, : . . ·The, R~fere·e.'-s prqe_r,, ·dated· Ap;ri1 -~i.o :· -1980. is modified. 
Paragraphs 1, 3, 4_ and s·of the Refer~e's ~rder are reversed 
tn their entirety. 

· ~The employer-is ordered to pay for all the medical 
~er~ices provided by Dr. Conley and Dr. Orofinq to ciairnant 
-in the Stat;:e of ·CaJifornia related' to her ·;injury.· 

'· · The Determination.Order, ·dated February 21, 1980, is 
rei'nstated and a'f(irmed. · 

... .... •. .. . .. . ~ ...... 

. . 
"L • . ' 

WCB CASE NO. 79--7331 

D~VID A •. BOYINGTON, CLAIMANT. 
Pozzi•, Wilson, Atchison, ·Kahn 
· & O'Leary, Claimant's Attys. 
Lang, Klein, Wolf, S~ith, Griffith 

: & 'Hallmark, Employer's Attys. 
Request for Review by Claimant 

••• - • - • .. ·• 4 -·. ... .. •• 

· · Septenber. 26, 1980 

. ...... 

. ' 

. · · , This case is before the Workers' Compensation BoE.rd 
10n claimant'' s requ.est. 't:li.a t the Board review th€'~. Referee Is 

·1~aer which affirmed a De~e~mination Ord~r ~f Aug~st ?, 1979. 
·~hat'·neterminatioh Order gr~nted•Qlaimant an awat<l o~ t~m­
pQr-ary. total disability compensation,, but 'die: J~.ot g:c:tr,t . 
9~ai:mant any award of permanent partial· .disability ce,ff.:Jens.::­
tion. ·craimant contends that he does have permanent p,1rtio:~ 

,qis_ab1li. ty due to this injury. , 'l'he ·:aoard finds that the 
f~cts recited by the Referee in hi~ order are correct. 

·_: : ·rrhe · a·oa·rd, after de novo ruview, reaches the ·sa1:.8: .conc.l us ion 
··reached· by 'the Referee,· but .:'for a different reason. The Re/eree, 
in his order, emphasized the fact that.: claimant had f.:i.iled t-o 
.citte·na a program at the Callahan Center. Dr. Chuinncd felt that 
cl'~i,~ant s_hould undergo a period of supervised rehabi 1 i. tat.ion 

·corisi~ting of back exer~ises and generalized rnu~cle toning. 
B~ suggested this-be done at the tallahan Center. Dr. Chuinard 
a;lso indicated tha~ it might _be necessary for th~ claimant. ::o 
r:efrajji from heavy work which would put a strain on the .uP:x:ir 
e}:(tremities of the dorsal area of his back. HQY.·ever, he'£e1-t 
-£~at.any ~etermin~tion in regards t6 ·this should be deterred un~ 
-til .claimant's muscle tone was restored. HO\·wver ,· 16ter h(~ · 
r~ported ·claimant did not need any rctra'ining, Dr. Chu.ind.rd 

• fe-lt .it wouid help claimant· if he· ·co,uld 'be placed iri ,:1 jo_b '\:hut. 
would. be li.gh ter in nature until · h'e ·became "habi t'uatecl 1' to. his 
work activity. Dr.. Chuinard felt that clai;nant woula not have 
any permanent disab_ili ty ~ . ~t ~as· Dr .. Chuihard. 1 s opintc;m· t~·:0 ~ 
claimant's 9ondition would improve rapi~Uy if he unde:,:v.1ent_a ......... • .. 

·-890-. .. . . . ·~ ..... 

,.1 ••• ' 

,· .... 

I 
I -· 

{ '<

-lORDER •- •• •

: --The. Refere'e.'s order,, dated ApriluO, -1980. is modified.
Paragraphs' 1, 3, 4 and 5'of the Referee's 'order are reversed
in their entirety.

'’The' employer is ordered to pay for all the medical
services provided by Dr. Conley and Dr. Orofino to ciaimant
-in the  tate of -California related' to her'injury.'

The Determination.Order
reinstated and affirmed.

dated February 21, 1980, is

 eptember.26, 1980WCB CA E NO. 79-7331

DAVID A.- BOYINGTON, CLAIMANT.
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Lang, Klein, Wolf,  mith, Griffith

& Hallmark, Employer's Attys.
Request for Review by Claimant

. This case is before the Workers' Compensation Bo
on claimant''s request' that the Board review the Refer
'order which affirmed a Determination Order of August

' Th^it' Determination Order granted • claimant an award of.
pp'r-ary. total disability compensation,, but did not gra
claimant any award of permanent partial'-disabi lity co
tion. Claimant contends that he does have permanent
^disability due to this injury. . The 'Board finds that
facts recited by the Referee in his order are correct

ard
GQ ’  
7, 1979
tem-

nt
iT..pensa-
parti>:i.'i.
the

m

'The Board, after de novo review, reaches the -same- -conc.lusion
■reached by the Referee , • but • for a different reason. The Referee,
in his order, emphasized the fact thab claimant had failed bo
attend a program at the Callahan Center. Dr. Chuinarc Celt that
claimant should undergo a period of supervised rehabilitation
•consisting of back exercises and generalized muscle toning.
He suggested this.be done at the 'Callahan Center. Dr. Chuinard
also indicated that it might be necessary for the claimant.;:;©
fefravi from heavy work which would put a strain on the .upper •
extremities of the dorsal area of his back. However, he'felt
that.any determination in regards to 'this should be deferred un­
til claimant ' s muscle tone was restored. Hov;ever,' later ho
reported claimant did not need any retraining. Dr. Chui'nard
felt.it would help claimant if he' could'be placed in a job that,
would be lighter in na-ture until he became "habituated" to his
work activity. Dr., Chuinard felt that claimant would not have
any permanent disability. . It was' Dr. Chuinard's opinion''that
claimant's condition would improve rapidly if ho unde i.'w.'ent, a'

-890-
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....... • .• _·~.t,·.·· .. ,,' •. ,:~~. I ~.. ..~.:,,.~ ·~ \::·:: __ 1• • _- ,, ... ~!~ •• ~.~·::~. 
~ • ~ ' :·~--' ,•;: ., .... ·,"·'·~~ ·, ~ ',. ·•1 

• ;,.e,·,.,.:, ,. , • ,, .• .-, ,,,;:'.:.,:" ,:• ( ·:,-\,;_·~.,;>.<{ ' . .-. <-.t'. ., 

' ·: .. ·§if]_): ·, .. ' . ::;::, <,:; .'.\ .,-;· :--;. , ',-· \:',,-:;,_ l'• ·.,.: ::.:; ':; . -~ ·:-.:· . '·: •.:~~- '-';.··. ~: > . . . . . 
·,, :· (:\t.~:perio~,- of: s.~pe(::'_i~_~q,'·.·1=;r~.~.P!'e~t·;:._3'/;.:1~t!:[ia11_\\was.·- foll:owif·q· .:ir,i 

A · . :(•'~ ··exerc_1s e·::_prqgr~m~/Jr.t ·· h;j.'s· :own( cJ.ns; T·eported; he , :c~ 1 t ".1r,~.>roved" 
\9 : ... : .. ~~-imd·:had:-le.·ss·:•·pain-'.1ri_.'his' .oack·~·~:1•:Tne:,.alte'rnative· for. t!':;is super­

.; ''::::.vised· trea t'men·t~·.was' .. fo.t· cL:iiman-t .to· seek light.er wor~ i. n a,1. 
;.':_. ~ effor't' 'to .res tore· -his· motion and t·o, s.t"rengthen his b'ack. .·-

~ ~ • I ' ~ • ' • • .r ' • •" ,•_' • '•. ' •• •: ", , ' ' • J , ' • 

• • < • : ~• • L ' •I"~ • I' • ~•'°, "'- I"• ~ l ': • t ' ' \ I J - • ',,. ' ' .;, ' ' ' .,/ • ' • a .: • : • 

:.,\<· :_, :·. Gl~1:~_a1,1t: h<'.1.s. tr~_e 9ur~e1:1: of pr_ov1~CJ, ~e. i_s. suffering Jrom 
. ·: 1; :, .• ,.permanent::d1sab1. l 1. ty,,_as,' a: r:esult of h1 s injury. · The Boar.a .finds 
, . ',./f;~_::'\that ::clai:~ant ;,ha)3'."tai'led. to ~s-t"ablishe::hy a· preponderance of 

i( _i~."the e'viderice 'tnat._he, has .any permanent; partial. disability due to 
· :/:.,~\his '{nj u:r:y :·, ,: . ThE/ medic.al'-° ·evidence ·in': .this · C:ase docs not. s uppor_t 
,:(:\,):::~~~111~~ f' ~·-, c~r~ tel: ti?,t:. _'_rhe evide_nce·.'·i.n'dica t·es _'tha t c laim~n t has 

· · ~ :c.~~-'[been 1 able·· .. to re.turn·.to tull--tir:-ie,_work" ... and carry 'on his edufatiOnal 
.", ··:>.:·activ'ities~: :. The'·. Board finds that· the ,record as developed :i.n this 
.. {\:->¢~se,::qo~s:,_not establi~h :claimah't· h6s·'any permanent·-partial' dis­
_'>;<:_, ability due,·'to\t.his,.:i,njury.: .Therefo're,- the Board affirms the 
.. . l: .Referee's·order:·· :. ·:_.· .. ·.· . ,· -,., i": .:;· .. ··. 

,, . ' . . ' .... ' , ~ >,.' ·~:·1:.·,:·.' ·.,·~~-•:· ... ,~_~ , .. : .. : ~ ...... _ ~·t~· ',, ";"-.. , ..i. · .• ' ' 

·:·.,''.·ORD.ER··· '-,., ·' . ··. 
... .:.,; : ~ ~ . - .- .. - . . . . . , ' :, ' . ' 

.... ~ •• .( • • : --. 1~ 

:,;-.· .. , , ·.The -Referee';s'.·~r:der, dated):!arch: 1'1,, 1980_,- lS affirmed. 
~•,~.• I •.•, .,.-,- :~·J••.,~---- •~"'--- •• " •<:: ' .~'!' __ ..,.. __ '·- .. -'.....~- ,...... '-. ,-_·,_-:. .. 
. ' ; : i -·, .' . 

1, •~' I 

:.· ' ::·-,-,., 
~ ; ... : 

' ' 
-.-//"·.I\-. 

: .' /~-~->t-· · · ... :::·, ... -_;_.(.:··we~ 'cAsE,:No~ 1a..:'101~,-: 

' - ::· .. -... ,;HE;~RE '~~y-~~N·,:_ ~ti~~~;: ... .'°•:·. 

,:_::.Malagqri &'"Yates~ .Claimant·•s Att,ys. 
· ,::., '-.-SAIF,. Legal· Services, · Defense Atty._ 
. /,:':/: .Re.qt.ies't for-. Review ·by the. SAIF . . 

i·::;~\;.,.-:•.-:-,•'::-; ... ;_;· ... ·, · .. >, :_ .. _: . ,.· :· .· '.. . . ,: .. ' , > ' .. 
· · ·, · ·,·· ·· Thi's: case. i·s · before. the· Goard· on. the SAI:r' Corporation's, 

1 
:, : '(sAIF):» reques't that. the Board' revi~w -th'e 'Refc:r8e I S ordc r · . 

: -entered in this case.·-· Sl\IF contends·:. ( 1.) claimant fc1iled_ 
:, ,. · to• est.ablish. any· worsen•ing 0£ liis unae· i:-.lying:· con'cii. tio,~, ";- _( 2) 
:< .. ·. clai'rnant. is not en ti t'led . to -temporary. total disability .. : . 

. ,·., .. : .. · e'ar lier .than ·March ·2, .19 80 "since he ·, fa'i lee.· to r'ut the· S_tlb je•'":t 
i ~(_:._,::ernpl_oyer ,·,·OJ:" ... :sAIFC,:.QT'\ n,otice c(. any medi-'c'cJ.l ly veri ficc5 . 

:· ·. \.':j-',•inabfli t:y 'to:·work' .due t.6,:a·ggra.vation · of his . cc,ncii tior,; · ( 2; 
.. <:':···;the _employ'er·,.·or: 'sl\IF~_.'h'ad no .no'tice_.o·r knowledge SLlP[--'Or.tec..: 

- ~::.,. ·· by: rnedi ca_l_ evidence. that claima:1t may. ha:v.e s uf fercd ·a worsen~ 
.. i>:.-;. ing:of,'his_··ccmdi•ti_o·n;.,uI1til .March· 1980, a]1d SAIF's den:L·al i.:-. 

:: ·;_,./···septembe~ -1~·79=·.wa.'s·. timely: and=, .tl:ierefore, _no p0nalties · · . 
i·t .. --should- be assessed a·gainst ~ t·; and. ( 4 )"_:_ the award· of attorney's 
. ?; :.:.:•ties 'made\, by:fthe .Refereie ·-should be' reve'rsed or,· in the . ' 

.. _._.-;,_·~··:aiternative;'reduced~ Tlie.·Board:fincts: that the. facts as· 

. ff::: .:~es:i ~~?,~~:t- :~~e.··:f~-t~r:~e in· r:is c;>r,der ~.'re ,c~~rcct; · · : ., . 
. /·J(\{~(;l/((\.·:'t .. _ '. ·.- .~/:···~.:~· ~~ ... -·~. ,,;•/~·· . .- -~ ~·_ . .- .. ~ "··~ · ~-- '? ... \ .· .. :.1 ..... : . ; . ~ · . - -.. , · 
. "·:l.!•.':·.-'~•,;. _I. Tne. ·Boar·d·; after· de' novo' review /.·mo.difies,- the _Re::feree. s· 

'.;•~--- order.'.-,whfie'·it· is'tr-ue tha,:t·Dr.:. Ha'i·dt, in,.an undated·, . 
. ..... : l~t'•::.<:reporb;i:·dpi'iied. t~at ;·cli.~ima.'nt '. s·· to'ndi':tion' had'' been·. II cxitderb'at·ea II 
\9' 1: ;:/ ·:/aii · :of .;Septe.mbe r ,3·~ : 19 78'·:·· and opif!e:a-· that·. 'the.' c~a-im ·st.ou::..d be 

!!:,>··;.reopened.'·as· of ·.that date,· there "was· no •indi.::a.tion whcr.:this 
l ' , . .. .. • , • . . . . . 

,· ·.-: .... report.-was. forwarded to the ,'ernployer-~·or .. .SAH" .··. 1, .', _,: .•• · ...... 

\t!i;i~_:r-.:_:,--::~ .. i~-r~;:··;·:y··:·?·,·· ~ ·, :~: •- ·-- _,.- ·: ~- · · · ,:.:_~..t~:· :. ·~ .. :-:.. ·-· -· · · -· 
- • • •. ' I ,. ~ • i. 

+' -~ ~: .- , r,. .... ~• ,~ - ,., 1-.... • • .. ._., ~ "' 

1,.}. ;, ••• l 

^lipe riod'
^'p'V’exercis

'.'• and':haH
... ^ ^^ •. ,X4i' /  CJ 4.U^4 Aiaux;->vised;'treat'itien'ty'',was'’'for' claimah-t .tdseek’ lighter.work in an
‘'V,;'-effort-'-to .restore'-his’ motion, and to'strengthen his b'ack.'- . -

' • I *\
‘ '•' Cla'imaht; has the burden, of proving he. i_s suffering from

.permanenttdisabilityV/.asta- result of-his injury. • The Board .finds
•\that''Claimant'''ha’s',- failed..-to es tablishe.'by a'’preponderance of 
-■^e e’yidence'th'at^.-he; has .any permanent; partial • disability due to 
.-.'this ■■ingury The’-fnedi cal'-' evidence -in,'this -case does not,, support
^'claimant' sic:ontention The evidence.‘‘in'dicates 'that claiman t has
been'able’to'return'.to full-time .'work, and carry on his educational
'activities j '-'; The'-.-Board finds that-, the .record- as developed in this
'.dase-'doesvnot establish ;claimah't‘;hqs'-^-ariy- permanent -partial dis­
ability' due ’ to tth'is-in jury .Therefore/ 'the Board affirms the
■Referee' s order;- • I'.- ' • ' ■

A:- ’ L* ORDER-'

.-'.The •;.Referee/; '’ order , dated .March- I’l, ■ 1980 ,vis affirmed

' i i

•' I •

 t

■ *'

■ t

• ,. I
• I. , ■ •' 4V -e... .t i -jf

tv- ■ ’.'V 'y;-; wcB,'qA E;'NO. 78-7019i '

'THEODORE BRY ON,. CLAII^NT. -
-Malagori &■ Yates, . Claimant * s Attys. j; . , • '
' AIF, Legal;  ervices, Defense Atty.,
.Request, for . Review by^ the  AIF

iThi's'-case . is'befor'e-'' the.-Board;oh . the,- AIF Corporation 's
‘(' AIF )'•■ request’ that. the - Board ’ review the Referee's order-

• entered in this, easel.-*  AIF contends':-(1) claimant failed
to establish, any worsening'of h'is; unde irlying-condition .(2) ’
.■claimant is'not entitled'to -temporary'total disability- .;
'earlier .than'March -2,.1980 since hefai led' to • put the's.ub ject
•.employer, ,-or.,.; AIF ,*-on notice cf--any medically verifi-id • •
‘‘inabilit’'y *_to.''work-;.due toia'ggra.vation ■ of his ' condition ; '(3)
'the .eniplbyer',. or-  AIF, .'had no notice,, or knowledge supported
by :medic.al„'evi’den’ce ‘ that claimant' may.'haye suffered 'a worsen­
ing’of-'his/cbndition'until March' 1980 , and  AIF's denial in 
’ eptember - l9-79-'.was' timely'and, therefore, no penalties •'
•should-be assessed a'gainst it-; and . (4)','.-the award of attorney's
faes made•■ by-:'’the .Referee-should be • reversed, or in the
alternative,/ .‘reduced. Tne' Board; finds; that the. facts as 
-recited’by ^the."Referee in'his order are .-correct; " : ...

.-jy ■V Th'e:-Board-, after de'’novo' review,-''/modifies,-the Referee's- ■
order. .■-While'it- is true that'Dr.,, Hardt, in-'an undated •
-report-,'Vopined . that ''cl.iimant ’ s ' co'ndi'tion had" been-, "exacerbated"
'as’of ^ eptember :3', ,-i9 78'iahd opine;d-’that-'the,'claim should be
.rebpened.’as of -that da-te,‘ there was no indication when-this
..report.jWas . forwarded to the .'employer'-'ojr „. AIF • ;
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:tn;~~(,; Y \';:f ),;}f i,I:iliiitr:ij:·\lti ,:;?~i~~it1rt!lit ;:::\},. : •. ;(: \ :';,::, _:,: i : . •• ~ I ,, • 

• • ; • ',':': '1 On• :Septernbe"r,,:} .. /•·j-19.79 ;::·._claimarit .'.:s{;·•attorney,· file'd·'. ~~--~,;'. •:, •. . I 

:, 1 /;.requis. t''"::i:'cii'. :h·~/ci'rin'g,~a\r\i'r~ vatio'ri. ~-.-·;, T}fr\3'·\,Sas 'ia. tie:? ::imt~·2i;•J·bv./ 'i· .. ,• 
:ahothe·r.·1:,:re'q\.iest<fo'r• :.hearing~ ii1 Mii:y· ;·J'.9.79 .· •: ·1,:t {h~ :ti~l1.6 th,§'.., ' ·. ~ 

I Ji,i~'f ·~eq~~~-t' fo/ .. /f1:Ccp:-_{;n~(w.as s,ubmi tted\ n_o: ne,di.ct~·J., b,:h.<rer,-ce'.·d 
· fOr :reports .were·,subrnitted with :it,•to,,verify.,cJ:airr,z./i1t''s.:,.·. ,.· 

• • l _ " '' 1 t_ ' , '., <' _• t",, ., - •~ I ,1 •J •• ... •, • I , ' L ,' • • , • • • , ,_. • • 1 ', • I •• ,, • ,.J. ' 
·,.condition had.~worsencd''and/or:·•hu;: ·inab1li ty to work·~ ·The : : · · 

,I,_ l . . ~ • • . • ••~ I ' • . • -1- _ · , , • _. ; • , ' l. ,1, , , r •• 

' ', SAIF·. deriiea,:c laimant I s·>aggravr1 tion'/clairri 011· .·s cpterrbe r>·24 I 

t~\~}\?{ ;:;.t;t)i~::;:\/:/\,(tt.:r~;/\T\·~ ·//?/:'/ .:~t/t,:~;;~f ?~\:: :;; ~~·) t · .. •i :: /;. ',· ; .. :.\: · ~·· . 
·.·. ~::t./:'. ~i;:>"t,~·.: ~/ni'Jh ,·,t·~0·r:. Ma_r:~h ·_2Y~J9 ?9 ,.;·:t,",Cp9r:t;e'd' ·'.thnt ,clai mc1_n t haq' 
<·'_l/?-.•i·;t.~~-i _- he,r:n.~,::it_ed \d.~s.f,Ji. C,\~n~. L~~-.s f <~ e~cf ._o,n. th? .~c: ~ .. which ... 
. '1; \:,'aS_'·.~?1 us~_ng,.,h'.!,-m_ c_on t1nu111;g· back and :,lower ·extremity .:pain. · · 

. ,i. '.~.Ii;.}shcn.iJ'.9-: .. l?e ;rio'tep. that;: .. th:i.s '.condition )wd been. di Lt (Jnosed · ' 
•t~~\.,,,._ ·•'• t ... ' •. ""~,. ' .. ~•. • '~ • 

· ,·,earlier .• ,.'Dr:.,·Smi·th,."felt ·that·claimant's condition ho.ct .. J 
• •+•f~r•: ·' ~, ···••· ~;r•· ·,, •,••.~-·~• •' ·:•,;._• !"~ ., • •• •,"- ., • > ' ' , : O L O O ' •' 

;_ t;worsened •.a·nd:·tthat ·, clai-mant.~was-: now, desiring treatment '.for , . 

' ' 

:.• ?f.:~it q.on?J\~qp'.,'i·.·\~.r~··:, ~~t th.': fe\t '.\his :_.c_~-~im s'i1oui'_~- ~e · ieope_r~e.?·, _·. 1 

. ; ~~T~·;·,~hil1;:, v~~s :~}.~,~l)'la~_t, :sh,quld- tmd.erqo';1,urgery to -r~s_ol:rf. -.;':• ,·_:. . 

:\.ifftr'..:~t~:~~:7~:~~-,•.••:•\:~.i.::. -::/.;··: ::,· • .:., ·: •, ·, ~-:• 1
'.'.; ,: :•• ':-:"_<,'< .'.- , :.-·:.,:., /; ,<",. : ....... t-\~ ... •" :_::::·I 

.. '.}_.~;r-: .. ??~.e :;¥°'?\~? .//;~·ct~·.: ~.~~t ;pt 7'. . sm,+,~h '·.s/·.f:!cl.rc/~,' 2;;;:i'9.~~>, f~~ore:\· .· .. /'., 
>..'.,}-'$',: ~l~e ·:~~rs_t\Y;?\l.d"i•,Cl?-'~,1:n: ~?r: ,agg~:avo..'~~oh .·/ :. -~~·rr: ~hOL~~G-; ~av:~;':, .. J \ •• ' 
· :.: 1n=:opened; upon··. r~ceipt :o,f. ,this report; •"'.however .. , :it- failed to·· 

·. ',,99: !:!6':::J:~b~::\B~ar·ci,· a~se~~·~s::.~ pen?ity .~{- 2s'% \:,f°:.t,h_e· cornpens~~ ,, 
· , 'tfon· 'f.rom'i March:··2., · 19 80 · for the ·aa te of' the• hearing, March .. 

~ 19·, .>-i9 ao',t;· for:. SA'rp: •::s' fa·i;l uf~ •, to ·.,:·reopen ','-this . cl£ii~1:. . ;·.· . .' 
:,,;.:,;· ~i :: .: ,· ... · :· ··;{ . .:.~:,':;·,.)/>: /'· .. •.>:. ·.' <" ·~ :,•, .: :.: _:,. ... ·,.,_. ' ':·"; ,. :·· :. 
', 'il;(: I•; :Th'e,, Board· '.Coric1udes:, tb:a t' the'.-evidence· does, es'tabli'sh •, : ··,:·· 

•• • 1 • • -f' • • ·: r l • c ~ f ,,,• .~ •• • • • j ••• • • • • > • •• ,i. • ' ' • • • > 0 I • • • • ~1 ,,. ', I • • • • • • • • 

._t,1'!!1_t:.cl~1,manJ· J1as ·prov~11· th?t h1s.,.co:1d~t,l'on, hci~ worsened···., 1 _, 

.,, ·:s·:i:nce his~' ·1ast·' award c:fr·. arrangernent .of ·compensation, in· this, 'I:,. 
·, .)S~~.e:.·and: affirini !tr).e ··Refere~ Is. ·f-i:J'.1di.ng,• clai~ant had .pi.-'.'ove~ ,; ·, ·. 

h~l-..i-,•ltl ,•. 1, t·•' •.•.'""41~ •• < '• ,-.-!,•' ,• •~:',"'~,, """, • -r,••• ·, ;• "'. • ,,.:i::s;aggraya, 1:on ... _aim. . ·:· ... , , .,.,· .. _ ,; . ,···,·•: ,.• .... , 

. ·< .. ·. ,, Th:· .•B~ard. -f~nis; that t~e '·a tto;rncy -'£~es. q r:-in t~d by •the·' 
:' Re.feree ', in this: case. were e~cessi've.. ·. The record. in. -~hi.s '. ,, 
<c.a,se is. nb:t · coni.p).icated and a hec\ring ,w~s ndt lengthy. 
' Th"erefore,. the Board. would. modify .. the Referee Is award of 

.. a~tqrn.ey :/e~s 'by ·.f~q_uc:i:ng ~h.e fees_· awarded_., to c-l·a'imant •·s : . ..: ' 
';'attofney:at the:hearing: lev~l to, the s~ of, $900,. ,,."'; '· . 1 

·:?\ .. ·: ,-. .- \ ;>··.: ····.-.· r·.· ->. .• '.::-: · . .' .. q.-·,':;_· i t . .. · ..... •;-,,<·· 
. •'f,;1 ·· ).,uttl"!er·,. tr:e·· Bo.ar\1--~ould affirm ·'th~ remainder qf :·th_e· · ... . 

Jefeiee·.'s. or:der and:.gr~nt.claiman-t.'s a·t!=orn~y a £ee··c,.rf$3()Q: ... _ .. 
. at the .Board level.'' .. ,:·.1 _. ·,.·: ·., ·, . ', ·, .• ,· .. ·.; .·.-: · ,.•. ,i •\~;.-''.. · . .' '.,., 

•i:; ~' ~ :',..,•~•. C,• ~·~, "I < --~•,••:1 •I•:- •~1•~~-••., . ;ti'~~•.•."" .. ,.~•,-:\• .. ~ ...... �~ .. ,_.. t':.•,;•,:,•,~ ~·~: ',: 
-. 10R.nER ~.1. ~· . :: .'·•:r .. ~~. . •.. \ ! ,;: ~·: . i ,c ;-:· ·;, • ... .i 7·1 •1 • .-· ..• ~\ • • • .c .'·~ ... • ... • . " I • I 'i : 1 ~ •)1 

,; .. , P:; , •• •• • " . : ~l• _.. I \_ + ••' •i • ;.,,. I 
•1 .• •.',,,, ', . • I '.,,•,••.'.•,•.. ,•• 'l ••, o,i•, I ' • 1•t ' :r 1 ,.. '• 

/o t •,,. ,: • j " .. I ••l -,•,~--~ .~ ... • ... , •)!•": • :_•,"•••••• .~•:•~ •:• > ?r,f '• <' 

.,,v,:',;._.',.-'i'he-,.l'.{eferee':s order, 1:dated March: 2.5,"-... 1980,,,is· modifi'e'c"L,: • ., ~• :<::•,•: ::,:~•~•,,•: ,,i:. :• • :·. -•• .... r•~I~:..', ' • • ,•. 'P• 4' • '\,:, -~• ', •• •• t' •:- I~• ~ \~ • • ' 01
1 .... t I 

l:~••.,·.,. ,. _ •. -•• •~ ••~ I•- ; • :, . • \. •· •.,, , •. -~•, ~•t' 'I! i."' .- .... ,·! . ; • . .i.:.',., ~ _',,: 'i ,·' ~ 

-: ·--:;,\';: It:' is: hEfreby ordered th/:i.t'.- cl·c1:i11,anJ '. s . agg·~ay~'t-ion '..claim.:·, · .. 
·,1s'i reman·dec:F to i,SAIF. CorporatioiF.for' i1c·c·ep,tance·::arid, reopening ... :..>,.: ' 
.effe~tive 'March,~'2, )9 80 fo'r:,·payment:: o'f: ~i'l \:::oinpen~'ation;'and·/.·. · . .' 

; ben'ef1 ts · pu·rs uai{t, to. l°aw' .. -until' the· .'cla'i'.m'.: i's ,.,closed .pursuant;:. . . ·. 
1 't·1 ···.:;0R·s·6·s·6,2·6s··· ···. '.· ,··.\' ·_. • .. • ·· .. •··:··.:··,. .. :.··.· · .. ·· .;.'•,:·· · , .. 

Q,', ' •• ..,,·. ·• ~ . :\;i:,.\ .• ,I .~ .~ , ,. • •' ,1. •.: ~. • ~ ·• ,(L- -~1'.··t,,": ·:,! 
·,. ·/ !•,:_'~: j' ·.;· .. ,- .•.·.. .' ... >:,-:·: ... .. '.: _,__ .:. '. ~\ ;' .... · , ·: ~;.;. _, .. .'.' .. : , . , : ~, . _:;_, ,. . . . , . '. · , ; . . ·. . : l , . 1 .' ... ••.•. ::.// ~- .'.. . , -· 

t I •: . ." I 

. ' , ':· .•./;,~. ·. ' . , .. J, .:, . 1 ; • , • r J . • . :~. ', I - . .. ~ •, , . . . ' I ' " • '. •.: ' • • •. •+\• 
, I 11 1,, i• , , • .J' " 

.~.'':.•.H•,· ;.:'+.:i~,•:.•·,\•: \\·.:·:~ : 7 8 9 2-~·-. ' ' - :·': . 
r -. i 

,/f ~ ·,' 

-· .,. •1 

'•. ·~ t ' 
< ·,: ..,__ • fa',.~-~----•1••~ ··: i .. 

. ' ' -~ 
~ . . . . : ~ .~ . . . : : 

• ' ,.·, ... :•·.· ·_,·,·.,· •• ••• r 't, .-_-_·; ;. ''. ,• • • •. •, ._ •• ' ,;n \ . ~ .. :1 , ! ' ; 1,, 
I ;" ~ • :-• .. ,..,.+'•~••J·•,~~~" • .-~:-•.~,•r r'..• I• :•0 

- . , .. 

J ; ••• 

. " •.' 

' • • • I : ')- - •. ~. 
I ~ • • ~ '•, • , • • ~ , 0 1 1 O 

,--1 ' -· 

.---.·. 'r, .. 
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.■'■■‘M/- •■• w^;;0--vv ,/' '•''•• •» •■ .■;■ •;_On’_: ept;eniber.>';,7.:7'-vl:9.79 ;--.cla;imant'•/ ^y'd-ttorney,'' filed-',, ’•■■
i.'.reguest' 'for;. ’hWar'in9-7aggravation."Thrstwais 'later'' amonced''by.!-'
•ahothefl.-requestVfor 'hearihg' in Mayti97.9. \'At the-tiiv.e the','.'- #

id/
•, AIF'. deniedvclaimarit'  '"aggravation/'claini on-.' epterrbef;-‘24 ,
" 979:v ''A /; • .i ;•. • 'v>.

. ^br.'.'v mi'th/^j^-;On;^ March '2/r_1980 ^./reported -‘that .claimant had
;'i'a/l'uinbar ■ hernia’ted/^Als^ l/ievel; 'on' the .left, which'.,
'VVas.'.causing^lhim 'continuing' back and‘‘lower extremity..‘pain.-
).!:-.it}shpuidlbe 'noted , that ..this 'condition had been . diagnosed ' ‘
{’..earlier.••Dr./ mithr'felt 'that' claimant/s condition had
Hvy'or-sehed-. andiith'at ■’claimant_.''was.;'nowi desiring _ti.i:ea tment 'for - .

.. V-tHis; conditiph^.v ,.:Dr.  mith-- felt' this •.ciaim should- be reopened'
arid',-that,'.this'•ciaiman t/'shOuld- undergo' surgery to'.r'esoive ,h:

.-,|;;|:his‘/c6h'dition.''-,-'/i". ■• ■ : ■‘t/'"'''' ■. ',r1"'-', f'.-'

l\ r'6pqr-t*\\ ^
Id.-'have; .
Lied to'

'.hi ;'.'Th'e-'*;.Bdard‘.-.cphc-l-u'des'• that' thel’e-vidence* does- establi'sh'yi‘’t-
.’that/'cla'iman't' has 'proven' that his.,.c6nditi'onr.has worsened ''., •

’ .'-^sihee his'’ 'last'* award br‘,arrangement' .of ‘compensation- in -this,; ,i
•-.case tand-' affirms- - the .Referee ' s • finding, - claimant had .proven
,his-'aggrayati-on-‘ol'ai'm^ '■ ^

The'Board ' finds' that the attorney^'fee's. gr'anted by -the'
r,Referee ^'in .this ' case, were excessive. The record .in .this -. ” ’
'C.ase is n'o.f complicated and a hearing-was not lengthy. .

■ Therefore the Board, would'modi fy.. the Referee's award of .
attorney, .-'fees 'by. reducing the fees'awarded,, to claimant' s 1.:

u-attorney .-at the-: hearing; level to' the sum of. $900.. •'

Further'/- the" Board-'would' af f'irm-'the remainder of'''the'^
Referee.'s, order and .‘grant. claiman-t.'s attorney a fee‘‘c-f j $3pd-'-,..

• at the .Bpa-rd level .. 't '■ > 'y j t
■ j- t, ■h
'ORDER f - ■' "C,. ;U:/' /

■ .'■t='i:^';The-.Referee/.'s order>':dated March-' 2_5,'.„19'80,..:is''tnodrfi'ed-.--
r-' V •

It: is, hereby ordered that'-claimant! s .aggrayat-ion‘claimy .
■-■Is'lrem.anded'.' tov AIF'.Cprporation'.’.f6r_''accep,tance''-arid. reopening.^.'-',
.effectivie ‘March;/2 , .1980 for/'paymeht.'of.'-all''compensatioh''ahd-;/''.

i benefit's’.pursuarit* to’law...-until the'.claim-'/is vclosed .pursuant/ '
' ''tv/;--'-:, V/'/ / / ■ .'-■■'I ■■'Xt-v'

#

#
■' • ,.1- . .{ :-892-:’-
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· >"~:1·~t.;--~)"p_·.,.•.'..··_· ., , ::· }: '.:. • '_. ... __ :.·:+·, .· -, .," ·. ·,;·_;· ·:_'.:.·:._·:.~:._•~.:::_r,.·.:.::,.:,·;,·:•:./_,~~.-.·.·_:,:_\:;_: . .'·.;,, ... ~.1· • . : ':~ ;· f::.\ :;~{ !.·.';:: ; • •~~ . 'r--· .: /·;• ' -'t•:: - ' ~ ' ~ 

. · ·'.T~\t!::, .. :. · it. is; f_~rtr-1·~: ofa~ie"a .-~h~~- ~-i.'a\:~~ri't:: -,i; :·~;~_rnted a sum 0 <:•;j}_;}~CJ\tal. Jq. 25%' :_o_f"'all- temporary' .t,ota~·. disab.11.i:ty compensa.tion 
"•:_r'.l!i~:/'.'pa'y'ab le .. :, from·?:'.Marc:h . 2",.· 19 80·. through March '19; 19 80 for the · ,:,·1;~~·t:~~·) .. _:: .. · ..... !' '· · :·. ·.' - ·. ·_.. :. · .... :._i_.,·'.,-.- : .. · ·_ . .: .. -

•}..-,·.:S.~IF. Ccirporat·io_n 1 s .unreasonable refusal to ·pay tempo.rary ... 
:- ·•:.i'.i•::.;' total disabi'1i ty ·compe.nsation. It _-is •fu.rt.her orderec that> ' 

. r·'.•~cia'.Lmaift~s,:.::a·ttorney. is awarded as and ·for -a reasonable - .. " . 
· .. ,'· .. \ i:_at"~m::n~y_ •:s' (e·~:-,·,for:-' ~is ,-efforts at _ th.e,.h,eari n9s leve ~- thti 'sum;' . 

· .,._,::,'/r·~-·:~f •.'·$90 o··':pa'ya~1e· "in' ·a<ldi tion to and :nc;:it: ·out', of' any . compensa ti~n -­
~:-~~.or other:benefits· ~laimant w~s grant~d by th~ Referee's 
·.\. '.\1/:,rde~. ;_ It -~~-'.fu~.ther. o,rdered. that. ~laimant is: granted the 
.·.f:;:~:/··~!,=>.\lll1 of·,·$300 ,-2.s .. and for ,a re_asonable ,attorney's fee at the­
.. · .\r .. , Board· level. · · ·· · · · · 

• ' ' . .. t •• : ' .. ..-•' • . ~ 

J-,!,.. ! .... t •. I 

\~[ f t~f :. ;h~'.. rema~ naer of the Re foree ' S ;order is a,fffrme d, : ' : 

•t ~; t;. 4 ' ' • i + 

iiit · . '1 . , '~:- ~:~~ :g: ;:=~m 
·. ·:} ~.'·Ro.BERT, oeGRAFF, ·cLAiMANir ·-. ~: .. .... r~· 'Olson_~· •'Hittle, 'Gardner & Ev~ns, 

r-.. ,:;:~~~,-• ... \.Clai~ant's Attys~· .. 

f· . 

September· 26, 1980 

' . . .. 
;, 

·:•·i.' 
; . 

. ' 

( .. V ··'._l,'!-:'.:' Roger R'.• Wari;en, Employer•·s Atty. .. 
. •'f'.°·\: SAI~, · Legal Services, Defense Atty. 
\-.:>· : Request· for Review· by the: SAIF 
·: ... I...:.:~ .... ~--~-:~·::-~· .... -::., .. .:.. .... :.~ ..... . . --- .... i _ - • . , . -~~•!_.. •• . 

. ·· .. :\:,·,(•>·· ''. This case is.·befor~ the Board or.'._ the Si\:i.F• Corpor:.tion's 
.. ; ,._., .. ~,(SAIF) reques~ t~e' Board review the Refel;'.'ee I _s· order which . 

,._ 
,. 

; ·. ~et aside.its· denial of claimant's qgqra:va tic,,: claim~ ·rqmanded 
:)-·}:'.,:;1):t .· to ?A.IF for acceptance r approved th,e. Disput<?d Claim · .. 

t:i',.~ ·Settlement between Employers Insurance of wa·usau (Wausau). 
L.,:; 'af!d claimant and granted claimant's af'tqrney a fee~· .. Sl~:i:F 

\!;// ·contends .. the Disputed Claim Set tlernen t should, be set· asid,: 
':;(:·~::~and ·claimant ·s\:.ffere<:l a new injury. The Boa:rC::, finds· t:he·.:_ 
. .'ft'.~·;i;Re·~eree .. correctly 'set forth the fact~ in his order.. "-· ' 

~•iJ;}.~?/.aii-{~:-:: ., :•,._l• ·.''•.· ,_~ • ~• • l'·,•~•• .. ·· P ,.,·~~ .• ·•: -'·:• 

1,J(:.f,-:•:,"·,· ·-The :Boaidl after de nov6 review·,· :r-:iverses the Refere,::-',:; 
... i-,:~::• of~e±: in , its entirety. SAIF'- denied re,spon'si"bi ii ty for 

-tJ:.::_:·:c::1a·imant' 1 s. current condition· on.Septemb1~·r 21, -1978 becac..se · · . 
.. ::;fif\::-it."'.felt his "condition was. related to ·a new injury. On· , 
J:} .. N<:iv~mber: 3, · 1978 Wausau denied responsibili.ty for claimant:' s 
··(::·,.current'. c'ondi tion .alleging claimant! f: current ···condition was, 
··t,;? due_ ·to·. the earlier in:i ury. I".:: 'then requ'es ted ari Orc:,::r ... : ' 
:~~~J:;')•,,bes_igri~ting .'Paying Agent pursuant .. t:o ORS 656. 307, which: wo.s 
-·.(·ft.'~ssued 'on November 16, 197 8 designating "SAIF as. the payins 
::,t:(,·' :)1gen t. Wausau,· on December l 7, 19 79 , . amended its denial "ar. d · 

· ;'. f:l;i/,adyised. claiman:t it was unable to accept_ clainan t' s claim · ·. 
() lt.based ori the fact it· did -not appear claimant• s condition was . 

··,;.,.,.;: aggravated or ··arose out of and in the course of emp1.oy11:cnt" 
;'.,/t}>e:i:ther by accident or occupational disease within the meaning 
~-n--::~~;•·•-•--• '1' ~h .... , ... -•·•· r~ ' -~ -•- - ~--.•·- , 0 -- ~•• '~--: OM. 

,·,;•\''•,· .. -893-
)' fr(iH•'f ~ <- ~• •'• 0 ,. ,:.,1~•• 

\ H· :·.,1-1- :J. 

11 rt~:- ~--'> 

,,. 

. V ■ it. is: further; ordered , that claiinaht'-.is granted a sum
to ' 25%'-o.f’''aii- temporary .total;'disability compensation

payable'ifiromV’March 19 80-.through March '19 , 19-80 for.- the
' . i ■. ' .. .i' . • ' . . . ■ -

Corporation's unreasonable refusal to'pay temporary •
total disability 'compensation. It .is -further ordered that'--.'

•.claimant.*- ;V.*attorney- is awarded as and for a .reasonable •
.\,'.,,iatforney,'!s_' fee'tfor;.’his .efforts at .-the.-hearings leveh the 'siimf

" .o 9? addition to and -not out of any .compensation
;y'';yi.or other benefits claimant was granted by the Referee's
',-9 "'y-.order.^ It isfurther ordered . that. claimant is'granted the

ofv'$300 -'a's'.-arid for -'a reasonabie'-attorney ' s'.fee at the-
-. .r. /.Board level.. .. . . ' • -

.-.r.
.'i ^

f
.1 ir-

r'-‘

The remainder of the Referee ‘ s ;'order is affirmed.

WCB CA E NO.
WCB' CA E NO.

78-7405
78-9173

 eptember- 26, 1980

O ■fU-

•yiiV-■ hiFte.j -'itV

'■f;

; : ‘ n

© ... f L-,.;-

" r.ie;

.' ROBERT, DeGRAFF, CLAIl^T . ' ‘ '
'Olson, Hittle, 'Gardner & Evans, j-i ' :

•v -. Claimant's Attys.'
■' Roger R.' Warren, Employer's Atty. . .t
SAIF, Legal Services, Defense Atty.
Request for Review by the; SAIF

This case is.before the Board oh. the  AU.n Corpor.-.cipn's
; ( AIF) request the Board review the Referee' s-order which
set aside, its'denial of claimant's aggravatio':; claim, remanded
;it, to  AIF for acceptance, approved the Disputed Claim ••
' ettlement between Employers Insurance of Wausau (Wausau)•
and claimant and granted claimant's attorney a. fee. '  Z-^IF.
'contendsthe Disputed Claim  ettlement should- be sefasid.-,-
'.and claimant' suffered a new injury. The Board, finds- che'.;.
!.Re'fefee correctly set forth the facts in his order.' ■ 1

'■'■''y,- -The Board/ after de novo review,yreyerses _ the Referee's
order,-in its entirety.  AIF-denied responsibility for ;
.claimant's, current condition'on .  eptember 21,,’19 78 because;'.
;it.'■'felt his condition was. related to a new injury. On'
November:3,■1978 Wausau denied responsibility for claimant’s
■current. condition .alleging claimant's-'current "'cohdi iioh 'was,
diie.'t'o'-the earlier injury. It ,-then requested ah Orcl-sr . ' ‘
Designating-'Paying Agent pursuant, to OR 656. 307, which'was -
'issued ,bn November 16, 1978 designating' AIF as the paying
;,agent. Wausau,' on Decenber 17, 19 79 , • amende'd- its denial and’ -
advised,claimant it was unable to accept claimant's claim'
based oh the fact it' did-not appear claimant’s condition was -
aggravated or ‘"arose out of and in the course of employment"
■either by accident or occupational disease within the meaning
r‘h. V "^g93_- - - .... • ■ ' ;
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',: •• • ;, •:,:_, .: 'I .~ • • • :; ~ ~~: r./•,.,~•,: (' 
. ., . ·. 

' I I • I ~ 

:, • • • •. • •. I ' • . . $~ .• . 0
\ • •• -. • •• • • ·•, 1 • ~.:I,\, ...... jl. 

1:• ;+~- • ~ ; . • .• J : , + 

.iof ,J~e. W~r~.~:;-·t'. ,,.,~om?_~~.P ~tio_n )law) .. , , ri:i·:;~:~~'.~·y ;·J·a:1\1.ai;y -~ 9 80',; _ 
!Wausau. and claimant· entered into· cl 'D1.sj?uted CLnm Se,~ .. ~lemer,c 

· ::;s(;l~tiing .claiin;;int '.S· ._.;reques'-t? tor 9 .. hE:ia ;_-frig"' _with rega:~_j to tr.c · 
•·alleged n~w: in.jury·•c_lai11n · and. dismi~sec;l. his request to.r:. 

·:hearingwith·prejudic?. ···;: ··.> . : 
it •. • • "'.: ... ' ... • l • -· 

.• .. _._.T,he ·B·oard finds this ·setLLemen"t.-is invalid. WDU!:'.cJ.U . 

:request,2d -a!'lci ob.tained .the/ .-307 ;ord~i _which des·ignated SAii:• 
·_as•'the 1paying ag~r)t _ _.unt~+· SllCh-:_.t:ime.· a~ a: responsibl~ P.c.rty.· 
;~ad _been ~e teqnine~-- ·. 7\-::: that· .. time it·. had denied- respo;·,sibi-.~.i ty 

·; :'for; claiman.t 1 s· curre:!').t-c_o~di~ion allqgJr-1g,'it was due to an 
." a<jg~avatiqri· of J~is 19 7 5: injury. •. It had. m#de no denial of 
· .. icornpensaniii ty.-'. . The Board finds the .:. 307 ,order established· _ • f "•14 • h • • • • • ~ • f 1 

1 .;,•the·,_relatioi:iship•: between the ,two insurance ··carri'ers ar,d · . 
·. \cii~mant<until .. a; hearing· had ·been_ held: .. The Doard feels to 
· . ·,_al low .. one .bf the carriers. to set.tle, i ~s portion of th~ claim 
1.1·'.;prior, to ·.t~·e he·!3,~i"ng· would l:i~ unjus.t:. · ?uch an act could 

'. ··;result :in '·either ·:the claimant or· the ·other, insurance carrier 
··,:·be'in•g. pl~iced· ·at ·a di°sadvantage: · 'l;he· _:307 .order .est.ab'lishes 
·i; ;~~ .··~.eiaf.'i'orishiP,_,'between :'~h~ carrie~s·. ·and·_ c_i"aim_an·t .· und. l a.:. 
i: :!h~a~1.ng · 1.s· pe1a· a~d · an· Op1n1on _an<;1 Orde.r _is·sued wluch .. deter-. 
. :mine°f~ '.whic_h·-of the .carriers is respon~il;:l;I.e~ The Board f-inds 

· ·. :~n~t al'.ly .~ettlements entered into by .ore carrier \'.1nd a . 
·. ~~iatmant ~eftling the issue .pf.responsibtlity for cilaimant's 
· .. conpiti9n be;tween them, .after a -.307 order•· has been issced 

:. ,!s. i1:wali~. There.fore, the Board· reverses · the Referee.' s 
.d.~cision>approving the Disputed C:l.:i.im Settlement. · 

·• ;. f \ ~ • • • • ,. ~ • • I 

·/::, ··. -Base:a -'on t~·i~ finding and the evtdence 'in this case, 
•-·~the ··Board; finds .the "preporiderar:ce of the evidence establistes 
• ;·cha:{m_ant su~"fered a ney, i'nj u~y and ho~. an u gg1:avi:l tion. of h::-s· 
· 19 ?5· ,inj u:¢y. Drs. ?asque~i and Coletti both opine cl.::i. ;_m;;ir: L 

·$uff~re'd a new-injury while 'shove+in.9 asphalt. in Ju.1.y .i978.,, 
!Further, the evidence indicates claimant's ·symptoms were · 
,'different" after-: the .July 197 a_·. injury 'than thE":y had b-:··cl'! 

-' after the January 1975 injury. 'rhe Boar_d reverses the· 
Referee Is order setting' aside SA;J;F ~ s denial ·and remaf:cing ' 

,clai°inant's aggravation c-laim ·to it for _ac~eptance and paym$nt 
.Qf benefits:•and awarding c;I.aimant' s attorney a fee. 'rhe 
·aoa'rd. reverses the Referee Is affirmance. of' Wausau Is der\'ial' . on ·November. 3,. 1979' and sets i~ ·asia~-. . . . . 
, ,1.. • 

. ~; .. . 
• · · -'.;!.'he Board orders.- claimant's claim for- a new injury 

·:~e· r~manded "to Wausa~ for' accei_'.)t~nce and payment of conpensa­
.. !.ti.on provided ·for. by law until closed pursuant _to .ORS 656. 268 . 
. , Wausa\i is' ordered to reinburse .SAIF for such s urns it has · · 
·.·:~xpended pursuant to the .~07 order and the· Referee's ord~r. 

,. rfte. attorney fee awarded by the. ~eferee is. approved and 
.. :~hall be· paid by Wausau • 
.. ;~ ~ \• • • •, ~ f I ~ I • o • • : 

'·oRDER'· . I . . • .. ., . . .. 

. ~;\"<r·> ~he :Refe:iee 1 s order:, ~cited- ~·ebruax:~· 28, 1980, is reversed 
:1~:.i~s'~ntirety.· 

.. r ·7· .. · ~ • ~ ----· · - · - .. · · -. . ....... -- - · 
'I•~. 

. . ,r:.u•'"". • .. 

I 

. ·1;.: • i ; . ·. 
• • j .. .~ 

.. p, - o I 

.. 

I -

..., 

■of.jthe. WorkersCompensationlaw,. In-, early';J'anuary 1980;,■
•Wausau, and ■ ciaimanf 'entered into" a 'Disputed Claim  etalcmenc
tsettling claimant' '-.request- for a 'hearing'with regard to the
.'alleged new; in-j ury'daim ' and, dismis
hearing with prejudice.

m

;d his rcouest l:o.r;

■ _ • The ’Board finds this set.tlement'is invalid. V'Jausau
;requested and obtained .the'-.-307 ' order which designated  AIF
as' the ’paying agent .untiy such ; time/as a ’ responsible, pc.rty. '
jhad been determined'.' At that-.time it-’had denied- responsibi-lit.y

/;'for; claimant* s current condition alleging,'iu was due to an
' aggravation- of his 1975- injury. It had made no denial of
..icpinpensabii.ity.The Board finds the .307 ,order established'
•;.'the‘.relationship; between the ,two insurance 'carriers and
}.ciairfianf.until' a- hearing’ had been held. • The Board feels to 
'^al low. one -of the carriers-to settlerits portion of the claim
■^-jPribr- to the hearing' would be unjust-. '  uch an act could
result in either • the claimant or the other insurance carrier

—being placed at a disadvantage. • The .-307.order establishes
—the 'rela-tibriship 'between -’the carriers and claimant unril a
; ,-iiearing • is held' and an Opinion .and Order issued’ which ..deter-
;mines which-of the-carriers is responsible. The Board finds

.’•that any settlements entered into by-one carrier and a
;'claimant settling the issue ,of , responsibility for claimant' s
condition between them,.after a .307 order- has been issued

,= is invalid. Therefore, the Board reve.rses the Referee's
.decision'■ approving the Disputed Claim  ettlement. '' ;

'■ Based'on this finding and the evidence 'in this case,
.{the Board ifinds .the preponderance of the evidence establishes
' •'claimant suf'fered a new injury and not'an aggravation, of his-
'1975-injury. Drs. Pasquesi and Coletti both opine clai.manL
suffere'd a new-injury while shoveling asphalt.in Ju.ly .'1.976.-
^Further, the evidence indicates claimant's 'symp-coms v/ere
.'different' after the July 1978-injury 'than they had b-:-ori
•'after the January 1975 injury. The Board reverses the-
Referee's order setting aside  An^'s denial -and remanding ,
.•claimant's aggravation claim to it for .ac.ceptance and payment
.of benefits^and awarding claimant's attorney a fee. The 
*Board■reverses.the Referee's affirmance, of Wausau’s denial-
oh November 3, 1979'and sets it aside'.

* • *

• The Board orders'claimant's claim for' a new injury ^
■;be’ remanded to Wausau for' acceptance and payment of compensa-
l.-tion provided for by law until closed pursuant to OR 656.268.
.Wausau is’ordered to reinburse . AIF for sugh sums it has
.'expended pursuant to the . 307 order and the' Referee’s order.
.•The attorney fee awarded by the Referee is approved and
..‘ hall be paid by Wausau.

ORDER'

‘ The Referee's order, dated February 28,
■•in'its entirety. ■ *

1980, is reversed

-894-
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,,,t, , ',. - ,, :·.·1:·':·• ... :·, .. : /-:::·: •; .. ·, :.·.<.:',,'·_:-;-1,::i 
, \ ~.t• '• _ 1 

'
1

.: '• , ' ;_:,', rrf .. •.•,,,, •,,• :.',!,~,• ,:,•'.: ',:· • .. :, :.~' • 
. ' _> }_~~,',~_·:~:_:_. -.:,,!• :. '.- ,: ;';, ,' :. .. ' ' . ' . . .. ' '·"· 

. -- ,,.- . , . 

. l . . .. ·' ' Ii ., • """' p ,· :: ·_ •• •• -:-, •• ) :. ·,·I.;-/;;~ • . ~ . ' . ', .•,;: ~ 

. ·\r.~:t~::··:<i·._:·sAr'?::c6'~~~f~j:'ls:n's.:.d~~i~l/c/{~i~~;~:~~~-r :~).:\, 19,78 J-~· 

'·•/:·:. i:'einsta'ted 1,imd.:affirmed. ·-·~ \'' · ·., · '· · 
··~.:.'• ' • • .. , , I t; -. ,_,,,' ", ,' ','• -;,·, ·,, ' 

··::/.'.:",:<' · · -~~~ :~{~~;;~d··~·i.~i~ Settlement·~·. ~at~,d .-~anuary · 10, 19 BO, 
\ . .''is inv~lid._J.<:r': < ., ::· · . 
:~./. ,' ' ··,:::>/J'~. '\",_·. '' :_·'·,,·:·/; ', ·, .. · .. :·, .. ;·. 
, ,• , Ernployers Insurance_.of Wausau' s-:·.ctenial .of.: Nover.iber 3 

.' '. ic:::: ·19 7 8 .is'v,'s'et 1r a~i1i/'..'and '.'·c·iaimant Is :·ci~·-1.m:'for. a new inj t.ry 0~ 
.\>' or about, July 6, 19 7 8 is remanded: ·'tfj:'it. for acceptance· and 
~;::;,,· payment qf b,e_nefi,t's'. provt_ded for';by ·-1iw' unti L close a': ?~r~Uc)nt 
r;··.·\· .. to. ORS , 656. 26 8 ~··~ ··•,::· '> .. . . · :; . 
,.,_" __ , • I' - - I .. _· . . ,. · .. 
; )_" .. -:; . ' . . . : ,' ··, . . ' ~ - ,. . . . . . . . . ; .. 
,,;:._·:: . Empioye .. ~3 .· Insurance of Wausc1u {~ further' ordered to 
;:: .. :< reimburse the ··sAiF Corpor_ation for·•'sums it expended, pursuant 
}\:.~~ the ._30_7\or~e-~_:and th_e Re_feree•~_·;~r~e~. . · · . : · 

I -, 1 • • , .t. , • • • 

-~\::., :· It·is furthe·r;.-ordered that Ernplo'yers Insurance of · 
. , . I . .. , • . .. 

···_:;:Wausau pay ·claimant's attorney the ·surn:o·f. $1,200 as a .:-eason-
.-.'.'.".:t·•. ~le at to,rne::i'·s. £~~ for. the work pe~fc;rme a·· at· the, hoar.i ng . 

J:\.:-level in thi's :case: Claimant's attorney_is'also cnti-::led to 
\~':an attorney•:s: fee ~~r his; serv,ices·._a.~:,Board review eqc1a'1 to: 
'. , . :$200, payab,l~- by Employers Insurance of WiJ.usau. 

• !•£ .. -~~,· · ::· ·:~ ·.-_: ___ · .· -·!~~::.: .. :t ;,.,_"_.·;.:_. -~· · r•-: ,:~~ .. : 
:. •• - ••••••• .. :. < ~ d-- • • ' • • • 

I ~~~/~-:. ~~ ".,,• -.••• 1 ••~ .. j_,- ·• l~ - ,. • •. : :' •~:-:.:.::.••-~} •. .-." 

- ,·:•·,·/- ·:- t, , 

'. -. . 

,,:._ .. ' 
•": 

• 'r ' I• • .. ~: :: : • ' .. .• , ···--: ·:::· /:~: .~ .. i,, .. · :.·~.-.~ >. ~- ., 

-.:~· : . 
·wcB:cASE NO. 78-7.410 '. -· . 

~ ; ... _,., ' 

(·' DOROTHY, M;_: GAFFNEY, ·CLAIMANT 
·r· ·.· Cash R:. Perrine, ·:·Claimant's Atty. 
! . . Lang, Klein, lwolf ,: Smith,· Griffith 

& Hall~ark) Employer's Attys. 
·:. Request for_ ~eview.- .~Y __ Employer.·-·· 

' ,,' 
. ,, ~ :, . 

. -September·26, 1~89 

' ! r 

,- .. ·-~-·-~· ·--·-· •------~~~ ~--. _"·_,. ___________ , 
' ., .I : - ' 
; • .. _ This case is before the Board on ·1:.he employer's request 
, -~ .. that the· Board· review the Referee '.s order which granted . 
i{" ·-,.61aimant. add.i!'tional temporary total di_fiabili ty, compens atior. 
;:r;: from,April. s,: 1978:to May 10, 1978. and.from· June 17, ·19.78 to 

·: '\:•'frngus ~ l,:: 1? 11a. ·and granted. an aw~rd · of .·c~mp.e·ns·ation equal. to 
· ,, i:.-45 .0 · for 30 % -loss of use of the· right, forearm. · The Board -, 
:':: ;·finds the Referee -torrectly· ~ecited the':'fact=s·· in his orcie'r. 
;:\.~~--'·:;. ,._: . ... ',- . ' .. \ .· ,· . ·: ' . : ' . - , '. . .. : .·;· ' ·. - : .· ·:.:, ' .. 
;>:::·.· ._,; ·The,.Board,. af.ter, 'de novo review:;···n10.d~fies. the. Referee's. 
·'..)':.order. The Board;concurs w.i,th the .Referee's awarding of·,- .. , 
.:';:., · ad&i.tional · tekporary ·. total disabi'li ty '-·compensation,· ·but.:~ · · · 
··;;·;':i:'.:finds-·die ·awarq· of. permanent 'parti~l- qi·sabili ty to. b_e .. e.xces-

, J;{~t'e,'. ci·~LJt~nti~L: to hav~. dHf i'C~fiy -~~ tn · her r~~h~ . 
- . =:;:-· -~ri'st' .in: perfbrming>acti vi ti_es' s·uch _. as·'··typing 'and .dri yirig . 

0 . ;,··.:.and'a:voids other ·activities requiring··use of·the wrist. · 
.' · :~•.-·,ciairriant.'. is ;now··,;,,orking as a real- es'tate. sale-~person whi·ch 

;··.,·places different physical requirements·. ,6n. her and. reduces 
· , ~;,.:~~~l}.~:t .. ~_:r;j_~:t:: :_~Y~l2~~~~ :·· ... C:~~_i_rnan i:- . ~ ~~-~ <.?.~ ~~ ~ __ sJ:i~ _-__ ha_s C?On t ~r. ~~!19 
·!i·.: •, ,. •,;···.. . -895- . 

• !_ ·• •· ~T' • ,- ; •L , - :; ' • ! :, • , oir, 

' , : ... i• •,·,'..•.,·:_;~,•-..... • •, I , 
,.... '••• •t ·• 1 • l~ - • Jo.• ' .. • ... C 

I -
,. . 

r

A

;
, i. !• c* ■'■' \

*. ' -j

o

o

o

V-:

r-;,;,

.‘V.', •
• ^

i '"-v

h-Uv

>' AIF';C6rpbrk;tibn;'s,:4en;ial?a^;;' t^i.t^mbe;r '19 78 : s . ,
;:reinstated '|and;'a'f firmed.," ;'v , ^•

■ ■ The-Disputed;-Claim  ettlement, datedijanuary 10., 1980,
' is ■ invalid.,- ' ■ _ , .-i ■

, Empidy;'ers- Insurance,,.of , Wausau*'s:i:'denial .of':'Nbvember'’d,
■197,8 .is'^iset,| aside'-'and ■■■'claimaht* s ;'cla'i'm:’for ,a‘ new -injury on 
or about July 6, 1978 is remanded;'tbl’it. for acceptance and
■payment of benefits,., provided foir.by'law' until; closedVoursuant
to OR 656.26 8J'' •I':-.; ■ V ' .

Employers . Insurance of Wausau .is further' ordered' to
•reimburse the  AIF Corporation . for-, s,urns it expended, pursuant
to the ■'.•307 order and the. Referee’s "order. . •

;■ y’lt is. further.-ordered that Employers Insurance of ■'
:Wausau pay ' claimant's attorney the‘suri'-of!  i, 200 as a reason­
able attorney'-s . fee for _ the work per.formed''at the hear.! ng'■
■level in this *;case Claimant's attorney , is ' also eriti'tlpd to
an attorney's; fee for his^ services' at;. Board review equal to '
$200, payable-by Employers Insurance ’ of. Wausau.'

WCB: caSE NO. . 78-7.410,;'" . • September-26, 1 80
DOROTHY , M:. ' GAFFNEY, -CLAI.^INT
Cash Ri, Perriiie , ■ Claimant * s Atty.Lang, Klein, l.Wolf,; Smith,- Griffith

& Hallmark] Employer's Attys.
Request for Review, by Employer

> -tk '* , •' ' *. This case is before the Board on the employer's request
.•i. .that the Board' review the Referee'.-s order which granted
iv”.'claimant .addi^’tional temporary total disability compensatiori

■ from .April, 5,| 1978-to May 10,. 1978 and-from* June, 17, 19,78 to 
■ August I-197j8 'and granted, an award of .compensation equal tofor 30% .l|oss of use of the' right forearm. ■ The Board _ ■

- .-finds -the Referee correctly recited the'; facts'-in his order.

! The .Board,, after-'de novo review'/'miodifies. the. Referee's',
order. The Board'concurs wi th the . Referee' s awarding of ' • •
additional temporary'• total disability ■'compensation, but

^Ci.-fihds- the award of- permanent partial' disability to. be ex'ces-
.■"■i--''sive;. - • 'C , V... ■■'•-•’ >

' ■ Claimant'-continues to have difficulty with'her right
' wrist in; performing!-activities ■ such . as'-typing and driyirig

*,.■'^and avoids other .activities requiring • use ofthe wrist. -
''' ■ -Claimant, is 'now working as a real- estate, salesperson which

•, '.,’places different physical requirements' on her and. reduces
i;.;-Jier___wris-t’.symptoms.... Claimant indicated she has continuing
M '. ! ■ ; ' -895- ,
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' > i\'.: '· / ' :/:.? :· :i \ :::c/:::: J}f'? {?}({:}\}f :ili) : .. ".'.: ·. ; _ .. ·. ·_ · , ' .. 
: ·_. Jow:/~racie.: paJJ}. 1~;i;,t,h; ;~lj~/·,~1~ 1e,'/f(:hej_-~~\~t'.'~.~f.c1?-.-. li1~~~s, ~~t.'· 

· -lifting: h"eavyi'·sk'i•lrets·;:·• prolonged•_typing ,· .)ifting · of. i 9bJ ects 
.'. :: j~ri4 -'_6th~~ ')'. sma tl:-::~c~'~ vi.ties>·_:, _or> ·smith;· ;~h'e · o_nlr ;,_do~to r to 
, irate··cla1mant's._,loss·•of:·func.tion•.only, .founq a sl;i.ght.l_o_ss 

.· of .. :the :range•:of motion.·of·the wr'ist.with discomfort .. at._the. 
· . •!ext·r~rnes,:~: _di'scomfor\ over·:-~he :r;adial•·.aspec_t,- o~ .the wr~st, .. 

·and .a slight amo"tint of ;swe!l'ing·. . ':fhe test to. be .applie~ in 
1detennining the 'extent, o.r. disabili,ty in claimant.1,s wr:ist . is 

• •the :ioss of. ·function~·- :Inability to work ·at_·.a particular job .; -;4rie- :to-phy~f~cil-'. l'i'.mttatio_n 'c_a:': be cor:,."sidere~. in making_ ;chi? .. _ .. 
·. ~ . ....: ... '!:~~-~:.~-: --~,'~t : .. ;.,1 ... ··.-· .... • ... -~::."' ,.., ,., - .... : . .•. . .,.. .·--..-·~·- ·. • ..... ·.~. • . . . . - • 

, det·erininafion ;· .'··Based. on· all 'the- evidence 'in tnis _case, tt.e 
.;' , ·,a\:,'ard' ··coriqiud~s-:iclaiinan·t ;~is· 'enti f 1e'a·' to: a~ -award of· ·compensa~ 

. . ·.··::t~:op. equa·!>i-t:'9 ':2~ 1:·:5°.: for 15% ,~chedule·a :·aisab.1lity '[:epres·enti'ng 
.:_' it;.he-. ~-OS~ 'Af ·fqn'ct~~n\ or her 'wrist:_'•du~: :to this j.rij'ury ~ . ,·' . 
: '.Acccirdingly.,,·the .. Referee• s. order is -modified. •. 

·..;-6R;~·R·,-< '/ .. ):/:·~:i;:_:,; '_.··-;~_:_:: __ ·,:··~ (_:· · ·.:::,·_· .. ~,- -'•: \:/ · .·: ·._.-:-- ,;'..~.: ,.'. --.:·· -_: · ,.· · .... · ~-
• _I ' : .• ~·. • ! f, . • • • ·• .. . ., .. 

t .j- • ,• h • r • •• • • 0 • •~ • • " ' •• ,.. 

•-'•The Referee'--s order,· ·datecf January 23, 1980:, -is rno0dif.i.ed.-
• • . • ... • • • • 4 • • • • -,.· • - • • • ' .j ~· .~\ : • • • . ·.~ 

•••,~•,,'.~.•·: .. ~, + .. •~•·•,•.,,•·••.,;:••I •'"• ,,•.•• • ',',.t ,I• •, .. •••· •••• 

. ' .... :. ·" _T:qe Referee ':s award of compensation. equal .to. 45 ° for 
30%" 'permj3.ne,it partial· dtsabi li ty. for· ioss \:,~ functiori ·of, 
claimant's· right .wrist is modified~ · 

: ,. I • <.. . !", . I • • ;'. • • • • ; • • • I • •• • t ' • • • ' .. .. ; ·.. : . : ' ' • • •• ,, • 

. . :_;-·.claimant' i's:·hereby•awarded compensat1ori eq·1.1al to 22.5° 
: for' il5%. scheduled.disability 'representing· 'the. loss ·of function·: 
cla1marit_ has· e_xp~rienceq d~e :to this· injury t_o her. right -

:·~is __ t .. , . -:-':>> : · . .-:/ . .. ·· · ·:· · ,· __ -;· · ' , ,· • · · ·' · -- ' · ·:;-
• . • - .. . .. • t 

· ., ,' ·f.rhe'• remainder of. the·.-Referee 1 s ·order .is affirmed. "t O • I • • 0 I ~ T T • .,. 0 

•• ~' •• ~·: ... ~ .... ,, ...... .r.,- ... ___ • • .1..l ••• Jj.... •":- .. " ,··-· .,... .... -~ ... /-... -~- ~ 

.. · ..... . _ .. ·: ' • i 

. .. 
' .. WCB CASE"· NO •. '. 78-6097' September 26, ,1980 . 

I' 

LOWELL A·. ·.HANSON/. CLAIMANT . . . . 
'·Ande~son_,.-. fulton,' ·Lavis ·, y_an '!'hiel;,­
. . ,~CJaimaljt-~.s-Attys • .. - :.'. · .. , '' .. _ . .-, 

' .. · 
···"' 

I • .. 
. J.~~~Y McCal;J..~ste~.~· Employer's'Atty_. : .. . ,·., 

. ~eq~es~. -~~; --~-~~-!"-e~_ ~r- I~P.~_?Y~.r . . ..... , ..... : . .. : .. ~~ _·_·_ -·~· ·.-· . I .: ... ):::_·_. .. :.._ .;, • 

::/.·: r~. ·;Theh-~:hlp+oye\r: '. se·eJ<_s ·Boafd .. re~iew' '.of· \tli~_'. Refe~ee'' s: -~)-afr)· .... · .. _ 
-whicl) remanded' claimant's ·aggravation- clai111 to i t,·fo.r ·ac.:. ·-··. · · · 

_'.:~~e-ptaA.q_t;;!··· and .. payrnent .o·f compe·nsa tion: .. .- ·: · ···;- ' .. _ : · · . ~. ·.' 
·, /'· : ,: ; ' •·. . . , ... . : . . '..:.. · < . ·.",., : .. : ;,·; ' -_ .. :::-. ·.. ',:. ... _.. . '. '.' J ·_ • , ' 

;-:i_·\:_;" .TJ:ie 'Board, <:1fter 1 de ri9v.o review'-,_ affirms-and adop't:s-;:~ne 
· · .. findi'ngs ·of: fact :and most of the conclusion of the Referee· ;[tl·~ •~et _o~t'. .. ~n·: ~is. Opi~_i_o1:,·· af!q C?rder_/. a_ copy· of _which i'!3, ·at- , 
. •-.;ta~hed .h_er1eto: an9,·, _py. tpis. refereri~e; · i~_ made a par½ hereof. .i(:•1::.:>:',., • .••••:--r••: _,,:,_;,~ •,';: ,• ,· • :,_ '•: •: •: : •,_ . • ••," ,i, •! ,',•: 

... ,;,. ·How:ever, • oriE? ·-part of· the Referee I s ."Order" portion, should ,_. ' • . . . . • .. . . , ' 't ,be-.deleted.·: .- The: award of an attorney -fee equal to· 251 ·\JI') ·'to•· ·• · 
',:J?SO:- ot·:any:. inJreased •·perma~ent part.1,al . di$abi 1 i t·y· cont,cils.:i ti_dn ! ! ... r .. r-:·-·-=-............ .1i,, .... - ...................... ~•·•··· ........ ,.. • • ,. ---··•·· ••• ·~ .... , .. ... 

/('' ' .. ·. - ; • '-896 
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■ l6w/''grade! pain:,,withj ;th%;.us.e' ;p"f';her •wris't'''which, limits ^ her •.
lifting- heavyi’-'skl'Il'et's-;:'"pfoidhgedV.typingClifting-‘of.,• pb’jects
jari4’,other ' "small'.factivities " : Dr mith the •only.iidoctor to
ixate-'Claimant's...'ioss‘'of .'function-.only, .found a 'slight _ loss
of -'the range'. of motion.'of • the wrist with discomfortat. the

''extremes.';, discom'fort over'-.'the radial'’.aspect-of -the wrist,
•and.a slight amount’ of isweil'ing'., .The test to-be .applied in
(determining the extent,of disability in claimant's wrist.is
;-^,e:loss of. function.'^ .'Inability to wprk at'.a particular job
,due-'t'o physical 'limitation 'can: be considered, in making this
determiha-liion.:' .-.Based on all the-.evidence .'in this.case, the

';Bbard' 'coriciudes-';claiman't ,'.is entitle’d' to an award of''dompensa-r
;_ti6n* equai-’-tp ■•22'.'5 °• for 15% • scheduled "disability representing
•'^e- loss of 'f uncti6n\ of her wrist'due to this injury.'-
Accordingly,/the Referee's order is modified.

.ORDER. '
■ -f

-■‘•The, Referee's order,' dated’January 23, I960., is modified

/ ... The Referee''s award of compensation- equal .to. 45° for
30%' permanent partial' disability . for' loss ’of function of.
claimant's right^wrist is mo.difiedi

; I -Claimant is -hereby - awarded compensation eq'ual to 22.5°
for ;15% . scheduled .disabi li ty representing the. loss ’of . function
claimant has'experienced due to this’injury to her.right
..vnrist. 'r-'.";’ •'■ y • _ .“|-

'The'■ remainder of the; Referee's order .is affirmed

WCB CA E NO./ 78-6097  eptember 26,.1980

LbWELL A'. -HAN ON, CLAIMANT '
'-Anderson, - Fulton,'-Lavis & Van Thiel,,

. ClaxmaritVs Attys. : .
Jerry McCallister,. Employer' s ‘ Atty.
Request for Review by Employer

■'"1 '■The''employer';'see]cs Board.' review' ’of-'.the; Referee '  ' ofder
■which remanded' claimant's aggravation- claim to it. for 'ac-' '•
'..ppptance 'and. payment .o'f compensation..' ■; ■

I'V'/j.. The 'Board, ' after''de npv.o review',, affirms-and adop'ts','the
-.findings/of; fact ..and most of the conclusion of the Roferee-
_,'a’s 'set out .in’; his . Opinion., and Order.,-’-a copy-of which is.at-
-.‘tached hereto: and', by.’ this. reference, is made a' part; hereof.

- -However, 'One part of- the Referee's .''Order" portion should -
.■be-.deleted.;.'The'award, of an attorney-fee equal to' 25 o .’up-tO'’
r$.750; q f -.’anyh i ndrea sed -permanent partial disability conpchsotion ‘

■' : - -896 '
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l . I . . . b ·, . . ·, . . c aimant may receive oy a su sequent Determination. Order 1s in-
correct. Claimant's at torncy · i_s entitled to a fee qnly fer the 
work he did,in getting the denial re.versed. If, at some future 
time, he is responsible for getting claimant an increased award, 
he will be entitled to a fee at tha~ time. 

ORDER 

The order of the Referee,· dafed August 30, 1979, is mod-

ified. I . 
T,1at po::::-tion of the order which 9rant8d an attorney fee 

e~ual to 25~ of any increased award granted by a subsequent 
Determinatidn Order up to $750 is hereby reversed. 

I . . . . 
The remainder of the ·Referee's order 1s affirmed. 

. \ 
Claimanit's attornev is hereby granted a re~sonable at-

torney's fee for his services in connection with this Board 
review in the amount of $150, payable. by the carrier. 

WCB CASE NO. 
WCB CASE NO. 

79-569 
79-8386 

LINDA K. JONES, CLAIMANT 
Carlotta H. Sorensen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

1 . 

September 26, 1980 

This case is before the Board on the SAIF Corpora~ion's 
(SAIF) and ciaimant's request it review the Refcree'·s order 
which gianted claimant a total a~ard of compe~sation equal 
to 240 ° for 7

1
5% unscheduled disability 'for her two back 

injuries. S~IF contends this award is excessive. ClaimaP~ 
contends she lis permanently and totally disabled. The Board 
-finds the Ref

1
eree correctly recited thEi facts in his order. 

with one exception. on· page four, -the Referee stated cloi1:".c,:-,t. 
had received 'no job offers. In. fact, claimant was offered _1 

job by the Re~enue Department, b~t turned it down. 
. I 
The Boar'c.J after de :1ovo review, modifie;; the J<.Cterec's 

order. The Bbard concurs with the Referee· that claimant has 
marketable skills and would benefit from job placement 
·services .. It1-also agrees with the Refere~ that claimant is 
not permanently and totally disabled. Claimant is 40 years 
old, has a high school education plus one and a half years 
bf buiiness college, emphasizing accounting. She hos average 
intellectual abilities. Her prior work experience is vari2d 
and tnclµdes clerical work, bartending, restaurQnt work, 

-897-
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claimant may receive oy a subsequent'Determination. Order is in­
correct. Claimant's attorney is entitled to a fee only for the
work he did
time, he is

in getting the denial reversed. If, at some future
responsible for getting claimant an increased award.

he will be entitled to a fee at thar time.

ORDER
The order of the Referee,' dated August 30, 1979, is mod­

ified .

That portion of the order which granted an attorney feeequal to 25%' of any increased award granted by a subsequent
Determination Order up to $750 is hereby reversed.

The remainder of the Referee's order is affirmed.

Claiman
torney's fee

|t' s attorney is hereby granted a. reasonable at-
for his services in connection with this Board

review in th'e amount of $150, payable, by the carrier.

WCB CASE NO.
WCB CASE NO. 79-569

79-8386
September 26, 1 80

LINDA K. JONES, CLAIMANT
Carlotta H. Sorensen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the Board on the  AIF Corporation's
( AIF) and claimant's request it review the Referee's order
which granted claimant a total award of compensation equal
to 240 ° for 7|5% unscheduled disability for her two back
injuries.  AIF contends this award is excessive. Claimant
contends she |is permanently and totally disabled. The Board
•finds the Ref|eree correctly recited the facts in his order,
with one exception. On' page four, -the Referee stated claimanu
had received ho job offers. In, fact, claimant was offered a
job by the Revenue Department, but turned it down.

The Board, after de novo review, modifies the Referee's
order. The Board concurs with the Referee that claim.ant has
marketable skills and would benefit from, job placement
•services.. Iti-also agrees with the Referee that claimant is
not permanently and totally disabled. Claimant is 40 years
old, has a high school education plus one and a half years
of business college, emphasizing accounting.  he hos average
intellectual abilities. Her prior work experience is varied
and includes clerical work, bartending, restaurant work,

-897-
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:·, ·psychiair.i'c-·aide,:·and'•Ca_r.;1e1~y w,ork: .'.c.1.ai~?nt·'hus· a real 
; est.ate ·l'ice·nse. · rThe medical. evidence ii1dicates 'dlc'l.iman t is 
.¢~pable~of perfcirming either l~ght or sed~ntary work. 
··c1aimant'·turned·down one job because she did not wish to 
·work during the evening.· Bas~d on· all the eviden.ce, the 

· ~Boa·ra finds c-laimant is entitled to un awar.d of compe.isation 
·equal' to 96° 'fbr 30% unscheduled di_s.ability for her first ·· 
irrjury and compensation·equ~l to 48~ for 15% unscheduled 

·. · .dii;abili ty for her· second injury.· .'l'hese. awun'ls ref lcct 
·21iimarit 1 s·1oss 6£ wage earnin~ cap~city du~ to eaph injuLy ·,· .and are in lieu of all previous· awar-ds·~--

• .. ,,' .. ........... ...,. ...... 

-ORDER 

The Referee's order, ·aated March .. 14, 1980, is 1nodified'. 
. ' - . 

, . Claimant is -her~hy aw~rded compensat_.ion. equal to 96 ° 
-for 30% -unsdheduled disabi~ity for her March 15, 1978 ~njury 
·'~nd compensati9n equal to 48° for 15% unscheduled disability 

f91. .. her _J9-nuary 9, ·19 79 fnjury, making a ·total award cf 45% 
·unscheduled disability for these. inj uri~s ~ These awards are 
iri lieu of any.pre~ious awards of unscheduled disability for 
.~hese inj.uries ~ ·. · 

'£he1 remainder. of the Ref e·ree' s order· is affirmed. 

I, ,i· 

WCB CASE NO. 78-6966 . 

. DONALD J. McDONALD, CLAIMANT 
Rolf _Olson, Claimant's Atty. 

-SAIF, Legal Services, Defense Atty. 
'Request for Review by the SAIF 

September 26, 1980 

'l'his case is before ·the WorRers' Corr.pensation Boc1rd on 
.~l'f,e SAIF. Corporation's (SAIF) request that the Boar_d CC-!View 
,th,e. •·Referee's order ~hich· found that it_ was responsible~ for 

,. claimant Is low back problem i hips problem 'and his le ft . eye 
·qondition. Further, the Referee·ordered this claim reopened· 
'.~~fective July 26, 1978; The. Fund cont~nds this was·in·erior. 
'.The· Board finds the Referee correctly recited the facts in 
;·p1s~.order excep-i: that it notes on p~ge· two that the Rc:•feree: 
; !'=!.rr;ed.in stating a large rock struck the· truck c:i.aimar:t was 

•~:dr1ving. The Board notes that, 'in ·fuct, it was a t'n.:,;, or 
.. ·a·,portion of·a tree that struck claimant's vehicle. Fur.ther, 

. '.·the· Board notes· that it is speculation as to what ·had occurred 
rafter clalmant Is 'vehicle was struck .. The Referee ~ecited cer­, taip. 'facts·which were ,obtainec from a medical report. How- . 

. .';eyer,· claitncint was rendered unconscious· .as a .result uf this 
,.\incident and, therefore, it is rriere speculation as to what 
, · occurred from the time claimant's vehicle was struck ·.mti·l. 
·;.;i't. came to a stop. · · 

... , �• ...... . fj;. •, . -898-
1 ! ·~ ,: 
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r, ■,

■psychiatric 'aide,.'and'-cannery work '.Claimant••'has' a real ■ :
’estate 'license. 'The medical • evidence indicates‘cTciimant is
•capable.of performing either light or sedentary work.
Claimant' turned ■ down one job because she did not wish to
work during the evening.' Based on all the evidence, the
iBoard finds claimant is entitled to an award of compensation
•equal' to 96° ’for 30% unscheduled disability for her first
in-jury and compensation'equal to 48° for 15% unscheduled
•disability for her second injury.' .These.awards reflect
c’laimaht's ' loss of wage earning capacity due to each injury
and are in lieu of all previous awards..

ORDER

The Referee's order, 'dated March-.14 , 1980 , is modified.

Claimant is-hereby awarded compensation equal to 96°
_for 30%-unscheduled disabi-lity for her March 15 , 1978 'injury
and compensation equal to 48° for 15% unscheduled disability
for'her January 9, ‘19 79 injury, making a total award of 45%
'unscheduled disability for these.injuries; These awards are
in lieu of any .previous awards of unscheduled disability for
•these inj,uries. / . .•

The^ remainder, of the Refe'ree's order is affirmed.

 eptember 26, 1980WCB CA E NO. 78-6966

. DONALD J. MCDONALD, CLAIMANT
Rolf Olson, Claimant's Atty.
 AIF, Legal  ervices, Defense Atty.
'Request for Review by the  AIF

This case is before the Workers' Compensation Board on 
, th.e  .AIF Corporation's (SAIF) request that the Board reviev;
-th.e-Referee' s order which- found that it , was. responsible for

..-claimant's low back problem, hips problem and his left eye
•condition. Further, the Referee’ordered this claim reopened-
’effective July 26 , 197 8.' The. Fund contends this was ' in - error.
.The Board finds the Referee correctly recited the facts in
,hi '.order except that it notes on page' two that the R-^feree
;erred*.in stating a large rock struck the' truck claimant was
[driving. The Board notes that, in fact, it was a tree or
.a-portion of- a tree that struck claimant’s vehicle. Further,
._!;£he- Board notes that it is speculation as to what 'had occurred
i-‘_after claimant's vehicle was struck. ’ The Referee recited cer-
,.tain facts which were .obtained from a medical report. How-
'ieyeir, claimant was rendered unconscious-.as a .result of this
'■•incident and, therefore, it is mere speculation as to what
-.■occurred from the time claimant's vehicle was struck until.
‘‘‘it came to a stop.
! }■■ '■
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ORDER .. -.. . ' 

The Referee's order; date·a October 29, 1979, is_ modified. 

Th.e de.·n·l1.·al f . l bl d t d D mb 27 1978 o visua pro ems, a e ece, er , , 
is affirmed.II _ 

. The· cla-i ms for the· ·low oack and hips condition is remanded . . I 
to ·the· SAIF 1Corporation for acceptanCE! and payment of comper1s a-
tion · ef fecti \re March 12, · 19 79 until closed pursuant to ORS 
656.268. 

Claimant's attorney is granted a· reasonable fee £0:i:;- pre­
vailing on· the denia 1 of. the low back and hips at the hearing 
level and al~o ·for. hi_s prevailing on the denial at Board level 
in the sum of $850. This is in lieu of the attorney fee 
granted·by the. Refere. 

.. ' ~ . . 

WCB CASE ,NO. 79-8457 September.JO, 1980 
. 
LORETTA A. OWEN, CLAIMANT'. -· 
Doblis, Bisc~off & Murray, Claimant's Attys . 

. SAIF, Legal Services, Defense Atty. 
·. · Request for Review by Cla~mant . -
::•-·;----••- - .. . ·I ... - . 

This case is before the 1\7orkers '- Compensation Board on 
claimant's rei,quest th"e Board review that po,rtion of b1e 
Referee's order which affirmed the SAIF Co:rporation's (SAIF) 
denial of her:· aggravation claim. Claimant contends she met 
her burden ofj proof on this issue and her claim is compens2,­
ble. The Board finds the Referee correctly recited the fa.cts 
-in his order. l 

i 
The Boar~1, after de novo review,· affirms the Rcic:.::ee 'i;; 

order. Clairn1an t has the· burden of· es tab li shins- her cor:. ter: tion. 
The Board agrees with the Referee's assessme~t &nd weighinq 
of, the rnedicab.. evidence in· this· case. . . 

i 
. i 

The Boar~, however,· finds the whole issue befor2 the Ref­
eree is moot.: On October 16, 1978r SAIF denied respo!"'.sibility 
for medical t~eat~~nt for· any of ·the prior accepted conditions 
after the iss0ance of the Determination Order. This denial was 
not'' appealed by claimant and became final. Therefore, the 
condition. claimant contends has aggravated, is in a denied 

·status and no i right· to claim asg.tavatio,1 of these condi tior.s 
.is available ~o the claimant. 

ORDER 

The Refer1ee's order, date:d December 31, 1979, is affi:::7!led. 
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ORDER

The Referee's order,, date'd October 29 , 1979 , is, modified.

The denial of visual problems, dated December 27, 1978,
is affirmed.j . -

The- claims for the-low back and hips condition is remanded
to the  AIF |Corporation for acceptance and payment of compensa­
tion effective March 12, 1979 until closed pursuant to OR 
656.268.

Claimant's attorney is granted a reasonable fee for pre­
vailing on the denial of- the low back and hips at the hearing
level and also for. his prevailing on the denial at Board level
in the sum of $850. This is in lieu of the attorney fee
granted‘by the., Re fere.. ■ -

WCB CASE NO. .7 -8457 September 30, 1 80
LORETTA A. OVffiN, CLAIMANT'Doblis, Bisctioff & Murray, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

This case is before the Workers'. Compensation Board on 
claimant's request the Board review that portion of the
Referee's order which affirmed the  AIF Corporation's ( AIF)
denial of her, aggravation claim. Claimant contends she met
her burden ofj proof on this issue and her claim is compensa­
ble. The Board finds the Referee correctly recited the facts
in his order.!

!

The Board, after de novo review,' affirms the Reiciree's 
order. Claimant has the'burden of establishing- her conrention.
The Board agrees with the Referee's assessment and weighing
of' the medical evidence in this- case.

•
The Board, however,' finds the whole issue before the Ref­

eree is moot.i On October 16, 1978,  AIF denied responsibility
for medical treatment for' any , of'‘the prior accepted conditions
after the issuance of the Determination Order. This denial was
not''appealed claimant and became final. Therefore, the
condition claimant contends has aggravated, is in a denied
status and noirighfto claim aggravation of these conditions
is available to the claimant.

ORDER

The Referee’s order, dated December 31, 1979, is affirmed.
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; ~-: .. lo • I,. ;• • • • •:, •~ • • .. ,. ,. • I •· •:••• • • • I.• ,!r:~;. ,; .,:•• • • 
··· ·:.·:?~- ·'J'l).~--:!3-9A:nl,.-£-f·t~~ ¢~·-·I}9v9 ;rev_i~w} __ -modifies the- Refcrec·1 s 

· '. : - .9..!.9§:r __.; . · '.r..h¢ '.~9~ig §.PDS.:Yf'.'~ w.:iJ.11 ~.th~. :Ref_er~e·' s f·in ding that 
· .· · ~ ,Cl§:l-a.11?~-n-!:~ ~ "1~· I;>~§~ P!"cil;>+§!m ·ar{g :th~· problem ·with both of his 

.' .hJP.? 4-.? ·F§J§t·t?9 :t-9. ·thi? j.;n¢_i.9~n t. . _rh~ _m<:!dical evidence sup­
! ' P9!-"·t§ -:thi:§i. g:~_nt~IJ-tJ.o-1}.~ ·_l:JQW~VE?J'.', th~: Boa.rd does not con cur 
::·._ ·Wl-·th -!;p§ ~.f§J?§f!' § :f.,i.:ng;i.J)g§ thc:1:t ·h:i.s le;ft .eye condition is 

_··. :§9JJ\pg;np§ _ _t,],~ as -,g ·:P.~~~J-t · 9f -tl:il§·· incidertt. · .D.r. Wood, an 
! .- /gpl}tJ1f:!.JIDQ't9git;-f, fgJ.t" ·that -~JaJ-mant>J.ia·a ~i.qnif:i.c:mt.ly ele-
: -·- :v~f§!g .in.t-,;~p~µJfil'.' -p:p§_§j.§i.1-1_?::f;§ g.n_d· ··wpu ld regui re an ti-91 a ucoma 
:c:. .. ·.t,h~-~~PY. in. t.h.~ .y~t,y. _r:i~_aJ'·- f_µtu:r~·. He __ did not· sta tc this was ....... •-,;•- , . l t-- -d . . l . . .--· .. ft h · b ' . · :>:~~:p~:__e_§!..:. _tg .r:_·§:.-J..:..rr!g.I!!t § .9P"".t:. ',;!""-JO ;l.Jl_JUry. Drs. Roberts and 

•I.;.··:': ... ·-.:;.:;·:-···:· ..... • .. -;:•·-:-·. . . . • - ,.. ..... .... . . . .. .... ·•,: .. • •• • ... • 

.': ·' -l~nQ.~1'§911 ·1>~:llf g~J~.r!"~g· t.9: Of':.· \•7Qod '_s diagnosis of claimant's 
, · · ~y~ 9Qf.1P.!-§c:!n-t..!? ~§ ti~ing ·PP?0?i.i;>.;J.t;.! .g:I-auc;:oma. Dr. Klein :.:iag-

· ... \ \: nQ§§g 9!,g,·;i,,ffiia!}.t. 1 § .g9ngit.i~m ·g~ '_-i:,ej.ng a pigment epi the li :d 
: ·; _.;; ;_:~~t§9hm~~t: · -B~·: 94-·~. n9t f~~!°J,. ther·e was · ':'ny associ atiori be­

·: · ·.tween th:1..s condition and the trauma claimant suffered as i:· .· f i~~~if~.gt-t~Ji -.1.nJJJii:- --- - · · 
. . . - = . 

.: 1 •. _ . !!QW~v·~r, .•P!"~- Kn9~ ancl ~rkkila felt that claimant"s visual 
; ::·:iP.9Q!~!rl.~:~J;rf hi§ J.,g ft ~YG ·'.w~:re -,related to the ind us trial j.nj ury. 
~; '-;'!'l°!@Y ~J,~Q- ~g;g~~g. th'~t ~ny. visu·a1 difficulties claimant has 

f. ',,. :.~h -h!§' f'~_ ~D t. :rr :· ~t~ ·n?~~-~~ ~~ ½~ ~ ~----·_ . '. 
.. ';. -. ' . ' . '!'h~ S,Qg_F~ . find~· the opi'ni_ons -ejq)res s ed by . Dr. Wood, C:: 

:.~/:·.§cp~c;.i,~l!§:t in -~h.~ ·J.i,eJcl of. ophthalmology, and the deferring 
,· ', -Q¥ tw9 Qi;J;~r gq.;t9i::-§·~to nis expertise and opinion of Dr. 
f. ' !<J:1;;n_ IDQ!'~ ·PE:!:P§ ua!:ii_v~ tha·n the· opinions of Drs ~ Knox and 
i • •.• ;;;,~~!-le:•· · ~-~l?~.g 9.fl this conc_lusion, the Board finds that 
:·.'.- <;).9.!,Illg,_nti 1 § c;.:J,giro for his·;1eft-eye·cond1.tion being related-

·_._ tq h.!'§ i,.nj\lfY w,;1s not proven. Therefore, the Board affirms 
§Alf'?·q~~i4l 9f tpis GOndition. . 

. . , .. : 

'fh.~- ·l}Qa~cl f:urthe1:" _ disa0:r.ees with the Referee, s reopen·" 
!_ng Qf ~fl_.!!;i e:::l~im ef:fective July 26, 19 76. 'I'hat is the date 
$at t.h~ tempQ;r@.~Y t:otal disability compensation terminatec~ :)y 

1 •••• ·th~ )\~g\rnf Z..8:, l978 ·De_termination Order. The· evidence .ina.::_catcs 
· ·. · tJ1~t:. th~·. c::l,Q~ur~ -of ··this claim by the· Determination Order w,1s 

. --.- .. cor-I?ect.. After the ini t.1al ciosure, the· Board finds that Dr. 
: ·. -. ;:'.rkki:"ici ~ .. fi ':rEiport of March 12, 19 7·9, indicates tpat cla_irnant 's 
; :_. · Go_nq.j._tlqzi tiad worse~ed. · Claimant .'tl_as hos pi tali zed with. a 

.. : · <;:!ic:1gn.<?E>.i.:~ qf ·avascular_ necrqsis bi-laterally._ On March 1.3, 
'. ~ .. !~7!f, · P:r- F.;rkJ<i la perfonned an operation and inserted a Bate-_ 

.- ·.mcgi p~o!:;t:lle,si~ on the left side. - Dr. Erkkila indicated that· 
, ... c::l..~JI}lc:1n"1;'~ R.c:1.ck pain·and:bilatei:al hip,-pain dated back to the 
• dat~ of-· h_is. industrial accident. The· Boa-rd finds ~hat based 

';~:.: · _q"ij_ th:i,s. e.,v,id~nce. -,the cla·im for c la-imant ''s: hip problem spoul d b.e 
•. ;, · .. ·· :i;e~ope._ne._d e_ffe._ctive. "March .12-; 1979, the date claimant was· hos­

···:.~·/ 2itc1l._i.;z;.ed for_ the s_urg_ery performed by· Dr. Erkkila and ·not 
,-.·;-::... ~:f:t.e<;;"t.J,. ve.. _July ~6 ,. 19.7-8 as· ordered by the- Referee. 

' lo.+· : \ ~· t ~ • : • 

· ... l''.·. ·.· ·· _':rhe,, a,t_torney' s fee granted at the hearing, on 'the denied 
· .:. · -: c~),.a,i_I_Il.s_ i_s also modified' • 

.. .......... --. ....... - ... - -

.• :...~ ........ ' 
-Ii .. ., 

~ ! • • 

' --r ... ;;. 
I . 

~, -•·!·~·- ~- ;.~., 
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■ The Board,, af-ter de npvb review ; modifies the^ Referee's
order,: '■ The Board eonpurs with..the, Referee's finding that

■,elaimant-s back probiem and the prpb lem-wi ch both of his
hips -is -related tp,th-is -incident. . The medical evidence sup­
ports this. GGnteh-t-ion,.' 'However, the; Board does not concur
-with the ; .Ref eree* s -findings th,a,t his left .eye condition is

■;compensable ^-.a :_result of th-is incident. Dr. Wood, an 
'.‘Qphthalnraipg-i'st, felt -that .claimant ha'd significantly ele­
vated intrapeui.^. pressure's and would require anti-glaucoma

in . the .yery_' near'-future'. He did not-state this was
...‘'•relate’d to ’.claijnant'''s p.n^the^-job injury. Drs. Roberts and

O

•■•.^derspn 'bp'-y-i deferred to: Dr'.'Wood',s diagnosis of claimant's
> fy? complaints as being possible glaucoma. Dr. Klein diag-

c-laimant's condition as being a pigment epithelial
j,": i:i^?t-§chment. ' He-'di d not feel there was any association be-

• ’tween this condition and the trauma claimant suffered as
; a result- of this ,inj'.ury.

. However, prs. Knox and Erkkila felt that claimant’s visual
: :■'’Prcb-lerns-ein’ his left eye-;were-^related to the industrial injury.
.. ‘-.T^cy ^isp- agreed that any. visual difficulties claimant has

-in his right, eye’are non^relaced^.

•The Board finds the opinions.expressed by Dr. Wood, a
/ 'specialis.-t in the.-field of ophthalmology, and the deferring
of two other- dpetprs'to his expertise and opinion of Dr.
Klein more persuasive than the-opinions of Drs. Knox and
Er-kkila.' Based ph this conclusion, the Board finds that

.- claimant's claim for his 'left • eye condition being related
to his injury was not proven. Therefore, the Board affirms
 AIF's denial of this condition. • -

The Board further, disagrees with the Referee's reopen-
■ ing of this claim effective July 26, 1976. That is the date
.that the temporary total disability compensation terminated by
"the'August 28;, 1978 Determination Order. The evidence in'dicc(tes
that -the. closure-of'this claim by the Determination Order was

.. cpr-rect.. After the initial closure, the' Board finds that Dr.
- Erkkila'„s report of March 12, 1979 , indicates that claimant's

,' condition had worsened. ‘ Claimant was hospitalized with, a
■ diagnosis of avascular, necrosis bilaterally. On March 13,
1979’, Pf-* Erkkila performed an operation and inserted a Bate-.
-.m^ prosthesis on the left side. D: Erkkila indicated that
.claimant's back pain and'bilateral hip pain dated back to the
da'tfe of- his, industrial accident. The’Board finds -chat based
.on this evidence, ■the claim for cla-imant's. hip problem should be
reopened effective March .12 , 1979, the date claimant was-hos­
pitalized fpt,the surgery performed by Dr. Erkkila and not
effective .July 26 ,, 19,78 as ordered by the- Referee.

The. a.ttomey's fee granted at the hearing, on 'the denied
'claims is also modified.
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NO. C375668 

VIRGINIA M. SCHMIDT, CLAIMANT 
D. Keith Swanson, Claimant's Atty. 
SAIF, Legal !services, Defense Atty. 
Own Motion Order 

September 30, 1980 

Claimant has r2ques tec1 the Soard n:cco:1.si ::.:er i:t::; >1uy 'J, 
1980 Own Motion Order which denied r~oocni:1.a of this clai.~. 

Board re liled upon the O.rt·1opaet:a c C~c)ns ui'. tan ts wl".c.i '.)pir .. _:< 
changes i.f• claimcL7~' s concii tion w,,. n~ CT(.'~Jencr..:.. ti v·c. a~1d 
related tc.-...hcr May 17, 197L inju1:y. 

the 
not 

On June 11; 1.979, cL1irnar:t undc::c....,,..,,(')Jlt. a c,:,iT,p.l.0:tc Lami.·,,::,-c­
i.omy at L4 and LS with decompression of left: sided :·:.-rve 
r::>ots and cauda equina. A myeJ.ogr,""lrn hac1 revcaJ.cc: a 1Jr2fon\ .. ,'.:y 
,.f the neural canal by spondylosis. ~1r. \·lhit'= £el.':: --:-Lai;,.ax::. 1 s 
.~pondylosis was a result of her 19·1.:' or 1973 back 1,:· .r:c 
lie felt x-rays revealed deterioration of: the spine ,J;-,_ ch .-·:is 
related to her back injury. 

The Bo2.r6, after consiceri:-1,~ t:1e cvide::ncc _ .. ti,~ ... c, :=.e. 
finds it would be in the best 1nt0rc8t3 of the ~~~t~( i~ 
i.l1is case were re;mandea to ti,e Heo.rinqs Di vi.::;ioc, ;~o ,,.r,::-1ec ;.i,2 

hearing. The Referee shu.l.i decick, if cj . .:·,ir;,ant·s c .:-,dit:., :, 
>.1 Jun.::: 1979 and the sunJery she c.r:clc2::-'-t.1cn:.:. v/i:1s r..:,,larc,.: t( 
h2r 1972 back injury and represents a wcrscni~g tner~of 
since the last u.ward -:.Jr arranc:,ietner,t of cornper.satior: :.:. t.:,i"' 
claim. Upon the conclusion of the he;ar-i:19, the- :·':efr••::-ee 
shal 1 forward to the Board along wi L·1 a rccc,:.rnenda i.:; (/1 i ;-1 

this case, a transcript of the proceedings anc ,11 ~- , ::-:hib:. t.s 
introduced at the hearing. 

IT IS SO ORDERED. 

CLAIM NO. B 142666 

RALPH E. SPURGEON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

September 30, 1980 

. This claim was reopened by a l-1a::::-ch 31, 19 7 8 Owr, Motion 
Order with the effective date of reopening o~ Pebru~:~ 2, 
1976. Claimant had began having episodes of impairment of 
consciousness. 

On July 18, 1980, D.r. Kr;.J:,: reported he .'.:",-:::Lt ciJtL ..• .-iL:.'-=­
condition was n1edically stati(J~ary althot19h c:lu.iman-t ·:0;1t:~;.=·:e(~ 
to experience. brief at:tadcs. ~-le opic1ed clai.112:11.:. hc:L. c..·videnc12 
of traUJc1atic encephalopathy with post-cra.umat.:.c sei.-~ .,'.?!S -Js 
well as probably a mild orgaPic brain syndrorac as t; ::t-=.:idu<d. 
Claimaut also had. significant ;1asaJ. obstruc:::it)i.f,. 
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 eptember 30, 1980

VIRGINIA M.  CHMIDT, CLAIMANT
D. Keith  wanson, Claimant's Atty.
 AIF, Legal | ervices, Defense Atty,
Own Motion Order

CLAIM NO. C375668

Claimant has requested the Boai'd ireconsider its .'-lay •)
1980 Own Motion Order which denied reopeninq oi; t:hi:- clair. .
The Board relied upon the Ort'iopaecic Consultants wl'.o opir.Ovithe changes i:-^’ claimant's condition wore degenerative and
not related tc her May 17, 1972 injury.

On June 11,' 1979 , claimant undem^fc^nc a comp.].ete laminec
tomy at L4 and L5 wi.th decompression of left sided n;.’rve
2'oots and cauda equina. A myelogram had revealed a dej'orm.i.t''/
' .f the neural canal by spondylosis. Or. White felr claimant'
npondylosis was a result of her 1972 or 1973 back iicd.ry
He felt x-rays revealed deterioration of the spine wh. ch mns
related to her back injury.

The Board, after considering' the c^videnco in tn
finds it would be in the best interc-sts of the pnrti
this case were remanded to the Hearings Division to
< hearing. The Referee shall decide if cj.aimant's c
:n June 19 79 and the surgery she underwent w'as relai 
her 1972 back injury and represents a worsening tner 
since the last award or arrangement of compensation
claim. Upon the conclusion of the hearing, the liefe
shall forward to the Board along witni a recommendat:.
this case, a transcript of the proceedings anc all
introduced at the hearing.

IT I  O ORDERED.

C-. V- 
i.

mcnec
ed tf
V. o f

tnif
re 8
(■;n in
xhibi L5

 eptember 30, 1980CLAIM NO. B 142666

RALPH E.  PURGEON, CLAIflANT
 AIF, Legal  ervices, Defense Atty.
Own Motion Determination

,, This claim was reopened by a March 31, 1978 Ov/n Motion
Order with the effective date of reopening of Februom'-; 2,
1976. Claimant had began having' episodes of impairment of
cons ciousness.

On July 18, 19 80 , Dr. K;:ox reported he felt c 1 s 1 i;„.n c' s
condition was medically stationary although claimant vontii-m-'.e
to experience-brief attacks. He opined claimant ha^. evidence
of traumatic encephalopathy with post-eraumatic seiu-res ns
v.'ell as probably a mild organic brain syndroirie as a residual. 
Claimant also had significant nasal obstruccior.s.
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is· now 46 years· old. J!t., is cL-issL:.i.~.-] ---~ ,. 
functional illiterate. Because· of claimant· s epi_so{;,::s o:: 

. impairment of his consciousness, he should not dri vc v::!hicles, 
work at heights, or around moving machinery. 

In August 1980, the SAIF' Cor.porotion rc<""_!u2sted ,le:b}·r··-
rnination of claimant's disability. The Evzd.i.tation Di.· .. ,isio:1 
of the Work~rs' Compensation Departmcn t rccornnc:-.ded t~: i.s 
claim be closed and claimant be granted additional c~mJora,. 
_total disability from February 2, 1976 throuc;h Ju::..y 11:, 
19 80, less tirr.e worked, and compensation eg u.:i.l to 256 '' fo_;:-
80% unscheduled disability. 

'The Board concurs with this reco:rmnendation. 

ORDER 

c:aimant is hereby 9rantcc tcmpocary tot.=1.l c:.is«::,:i.1.ity 
··compensation from February 2, 1976 throi.HJh J't:ly 18, 1:·180, 
less time worked. Th8 record indicates that most or tnis 

.award has already been ·paid to clcJ.inwnt. 

Claimant is also 9r..:.rnte.ci cor.ipenscJ.tion ec;c1c1l t:o .<6° for 
80:t, unscheduled disobi li ty. This aw<'..r.d is i:1 .Liew of", und 
not in addition to, all previous awards claimant has haen 
gr-anted for this condition. 

• ':"'--;~-- ... ! 

'j . 

I• 
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Claimant is ' now 46 years old. Hi.: is ciassiiMo." ..j
functional illiterate. Because- of claimant's episoccs c;l:
impairment of his consciousness, he should not drive vehicles,
work at. heights, or around moving machinery.

€)

In August 1980, the  AIF Corporation requested r. dotef-
mination of claimant's disability. The Fvalualion Division
of the Workers' Compensation Department: recomnended ire.s
claim be closed and claimant be granted additional rempora,
total disabiliby from February 2, 1976 throuc;h July .] 1’,
19 80 , less time worked, and compensation equal to 256'’ for
80% unscheduled disability. • ^

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted temporary total disr.::..L j.i ty
’compensation from February 2, 1976 through July 18, i'.'UjO,
less time worked. The record indicalies that most c: tnis 
.award has already been paid to claimant.

:oClaimant is also granted compensation ecjua.l
80% unscheduled disability. This award is in iicw of. and 
not in addition to, all previous awards claimant■has been
granted for this condition.

ror

ID
-902-
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Volume 29 

Acceptance affirmed on back claim: J. Rhodes--~----------755 
Condition need not be significantly worsened: R. Kimball­
Condition worsened but no reopening until surgery: 

R. Jenco------------------------------------------------551 
Defacto denial upheld; no valid claim filed: s. Wetzel---246 
Denial affirmed: R. Dudding-----------------------------~236 
Denial affirmed: B. Muroff-------------------------------166 
Denial affirmed: cervical condition never related to 
· injury: E. Pumpelly------------------------------------623 
Denial affirmed; condition not worsened: M. Gilbert------128 
Denial affirmed; dermatitis condition not worsened by 

work: I. Penifold-----------------------~--------------288 
Denial affirmed; dissent argues aggravation clearly 

proven: ·o. Brown--------------------------------------- 843 
Deni~l affirmed: fracture probably related to pre-
existing injury: R. Small--------------------------------567 
Denial affirmed; no true claim filed: B. Clark-----------523 
Denial affirmed; no worsened condition: R. Wine----------123 
Denial affirmed: no worsening of bac~ or psychiatric · 

condition: W. Stugelmeyer----------------------------~-444 
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D. Ireland-----------------~----------------------------861 
Denial affirmed: off-job incident equivalent to new 

injury: M. Luke-----------------~----------------------554 
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w. Autry------------------------------------------------5 
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t/;·:,'~t .. ._:;i;h,:i;9~oph-lebitis cc,msed by· treatment. (be-a· rest):_ . - ... . · · 
. : . -:. ·:· :: :.-.-; •:·E:i ::os·trolencki-.:. ___ ..;....,. _____ .,.._..:,_::.._-_:"'..:. __ :.:.·~-------------.:..-----64 7 
:· <.-·-.. .,,,.:_.·:--work·- env'ironment--- could ~ontr.ibute to :he~r.1iig,· ··ioss: .. 

0 

0 

/. . :-~· -.: .:;, _ _. ';.H· •. ·- '·::r:nk.'ley. ·: __ . : .. _·_ · ._; . -:--:· . '_- .-- '· --- .· -- .·:---- .-- ----, - 8_8_ 
,. ·: '. .. · '.\t ·.:weli~:t .. c~~e. ~ppiies:·_·o_z:iri :;.in'.· 9cc'upat~o~al ·ai~ea~e cases: : . 

r~·;:-~.-:::·,-~:// __ .'.:i;~(;~~lt?:: · .·.··,:·_-:. -... _:.:-__ :·~ .· --~·-. ·_.: · _.: . . ·. · _ .. 823 

.. ,, ,; ·.. , ·OWN, MOTION ;JURISDICTION .- ·· •. -. · · .. 
• ,, . ~•~• ~ ... ~, • ' •, 1 !, . ,, . l ' • J • 

\=juiis~ictiqn not ~xe!~iied~ ·retj~est ·foi reconsidera~ion 
-.. '.·not_; timely: R. Wit1e--·-~---..:. __ ..:. ______ :-~------------------123 

. ·. · '· ·.- TTD payable· frofl'! or·der. to reopen .until Determination by · 
::· . -: Board: R. ·Lewfs----:-..:.-------~-----·--..:...:. ________ _:._~------ 144 

· ·:· Affi'r~ed · deriial · of 1967·_-~lairn, ~s· ·Reco~ended· ·by. - -
· ·· .. -. . Referee: . M. Davis, Jr. --:----::---------------.-----,:..-------643 

· • Aff.irmed on Reconsideration: . K. Lawson----------.-------:-140 
. Amendment; time. loss date changed: R. Bulli"s..:. __________ .,._ 77 
·.·Amendment~. 30% changed to 20%: R.F: Calv.in Henderson--.-:831 

·: Amendment: Claimant entitled. to 3 days TTD: _ · ·. · 
. . . J_. · 'Detweiler~------~--~--... -----..:.------.---~-__: ____ ..:_ _______ --:- 235 

. -·-·-_,·Amendment: claimant ·R.F. Ca·lvin should be indentified 
. '·as Henderson: R.F. Calvin Henderson-------------------852-
·Amendrnent: extended period of TTD =· R. Irvine-----------608 
AmendmP-nt: omitted date included: W. Jones--...:----------609 
Ame~dment:- altered dates of TTD: - A. Keohart------------837 
Amendment: change of claim numbers: M.-Kizer-----------340 
Amendment: R. Methvin-----------------------------------370 
Amendment: changed degrees:· L.' Nelson------------------267 
Amendment: TTD date changed: J. Sampson----------------381 

· Denied Reconsideration: new reports do not indicate 
· worsening: F. Steinhauser---.-------------------------- 4 77 

Denied Reconsideration:· H. Currv------------------------473 Deriied Recbnsideration: K. Nuse: ________________________ 702 

Denied-Reconsideration: R. Ware-------------------------235 
Denied Relief: Board cannot overturn Court.of Appeals: 
··J. ·cypert----------~-----------------------------------204 
Denied Reopening after hearing-: · C. Roberts-------------- 7 80 
Denied Reopening of 1967· claim: D. Rowden---------------757 

.Denied Reopening of 1957 ankle claim: A. Peter----------846 
Denied Reopening of 1966 ankle-TDE claim: R. Richardson-612 
Denied Reopening of 1971 arm-elbow claim: w. Franks-----807 
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^/PCGUPATIONAL DI EA E 0R INJURY;..
• Keinbpck '  ’ disease: J. Van Cleave---,---^--------------;----

• •fJPsychiatric, condition.: , E. McManama-- ,——-—-------------:'556
' 'Radiation exposure:' -j;.‘ Janssens----—-----—^—----- ---..__304

Rheums arthritis: . E... Hair-r-——--------------——----159
vi  cheurmann ' s disease:' BHelfing—--—^---'---- 451
/ houlder- condition accelerated by work: W., Autry----r-— ^

. TMJ/syndrome trauma induced: ■  . Easley-- -------^----------
■ .Tairsal tunnel, syndrome: K. .Binder-----------—^— ----

-■•i .,t.thrombophlebitis caused by prolonged standing: K.  mith-
'Thrombophlebitis caused by'treatment (bed rest): .

V'E.^ ’.Ostrolencki----—7—.------ —------------- ---—-----— 647
^ -//Work- environment could contribute to hearing loss:
•/'■; 7;-.'/Hf.-‘:ihk'l'ey.—7-'--—----— ;—■.— ------- 88
J.•.?Weller case, applies only :i'n occupational disease cases: 223

•'-/•0Wn\/M0TI6n JJURI biCTIQN /-

■ Jurisdiction not exercised;, request for reconsideration
' hot; timely: R. Wine -7--- ^-------- ---------- ----------- ^23

' TTD payable from Order, to reopen .until Determination by
■ Board: R. Lewis-----7-------- ^----- '-- --------- ----r----- 144

.'Affirmed denial of 1967, claim, as' RecoiTOTended by
' . ■ .Referee:' M. Davis, Jr.--—t--------------- .----- ---------

‘ Affirmed on Reconsideration: K. Lawson----- — .--------r*140
.Amendment; time, loss date changed: R. Bullis-------------
Amendment
Amendment

Amendment:
Amendment:
Amendment:
Amendment:
Amendment:
Amendment:

30% changed to 20%: R.F. Calvin Henderson -831
Claimant entitled to 3 days TTD:

J. ■ Detweiler r ^ : 285
Amendment: claimant R.F. Calvin should be indentified

'•as Henderson: R.F. Calvin Henderson 852
Amendment: extended period of TTD: R. Irvine-- 608

omitted date included: W. Jones 609
altered dates of TTD: A. Kephart 837
change of claim numbers: M. Kizer 840
R. Methvin 870
changed degrees: L.’Nelson 267
TTD date changed: J.  ampson 881

Denied Reconsideration: new reports do not indicate
worsening: F.  teinhauser 477

Denied Reconsideration: H. Curry 473
Denied Reconsideration: K. Nuse "^82
Denied Reconsideration: R. Ware 235
Denied Relief: Board cannot overturn Court of Appeals:

■ J. Cypert 204
Denied Reopening after hearing: C. Roberts 7 80
Denied Reopening of 1967 claim: D. Rowden 757
Denied Reopening of 1957 ankle claim: A.Peter 846
Denied Reopening of 1966 ankle-TDE claim: R. Richardson-612
Denied Reopening of 1971 arm-elbow claim: W, Franks 807

©
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I. 

I OWN MOTION JURISDICTION 
I. 

j. Denied Reopening of 1972 tendonitis-arm claim: D. Naeve-~~~ 
Denied Reopening of 1972 back claim: s. Ault-----------­
Denied Reopening of 1973 back claim: R. Demianeu-------- 644 
Denied Reopening of back claim: B. Foss--------------~-- 253 
Denied Reopening of 1969 back claim: A. Goessling------.;. 777 

; Denied Reopening of 1969 back claim: ·t. Henderson------- 86 6 
L Denied Reopening of 1972 back claim: M. Jordan---------- 604 
· Denied R~opening of 1969 hack claim: A. Keith----------- 800 

Denied Reopening·of 1973 back claim: R. Kennedy--------- 873 
, Denied Reopening of 1973 back claim: o •. Kosanke------~-- 240 
·1··Denied Reopening of 1972 back claim: E. Love------------837 

Denied Reopeni:r;ig of 1970 back claim:. J. O'Brien--------- 260 
i Denied Reopening of 1970 hack claim: D. Padgett---------148 
1· Denied-Reopening of 1970 back claim: J. Riley----~------ 52 
,· Denied Reopening of 1972 back claim:· V •. Schmidt-------:---263 
, Denied Reopening of 1972 back claim: L. Seehawer-~------ 442 
! Denied Reopening of 1972 back claim: M. Van· Lanen------- 614 
~ ·oenied Reopening of 1973 back claim: no 'jurisdiction 149 
; · but would not Reopen if----r:t"could: D. Walker----------­
f·Denied Reopening.of 1973 knee claim: J. Holmes---------- 764 
: _Den~ed Reopen~ng of 1972 knee. cla~m? · M. Johnstone-------f ~~ 
f. Denied Reopening of 1957 knee claim: · M. Shaul----------­

Denied Reopening of 1973-leg and back claim: K. Nuse----141 
Denied Reopening of 1970 neck claim: H •. Brewer------:----- 597 
Denied Reopening of 1968 wrlst claim: M. Johnson-------- 622 
Denied· Request for interim compensation: no authority 252 

to do so: L. Cross------------------------------------
0 . d TTD f 1· ' . t ' · · G 460 enie or pre-q inic in erim: .o. ray-------------- • 
Denied Vocational Rehabilitation benefits: J. Madden----~~~ 
Determination: closure procedure proper: J. Carter----­
Determina~ion on impairment of conc~ousness claim: _ TTD 
· and 80% :· R. Spurgeon--------------.;,_ ______________________ 901 

.Determinatioi:i on 1956 ~ c],aim: . TTD and no PPD: _ 5.20 
J. Bowen-----------------------------------------------

Determination on 1973 arm-hand claim: TTD: K. Hogansen- 845 
'Determination on 1966 arm claim: TTD: H. Jones--:--------
: Determination on 1972 back claim: TTD and 30%: • 
1· R. Calvin-----.;,_-----==-------------------------.:..,.. __ -:__ 831 

Determin~tion on 1972 back claim: TTD, no PPD: . 138 
I G. Christensen-------------------------------~---c-----

. ;: Determinati_on on 1973 back-hand claim: TTD and_ no PPD i 143 
: G• Covey---------~--------------------------------------- . 
'Determination on 1968' back claim: TTD: H. Curry-------- 473 

·oet~rmina~.i:on on 1971 back claim: TTD and 15%: ·; 483 
D~ Curtis----------------------------------------------. 

Determin~ti~n·on 19~9 back claim: TTD _and PTD: · 833 
·A. Davis-----------------------------------------------

:.oetermination on 1971.back claim: TTD and 10%: J. Faw--463 
t • -- • • 

.· Determination on 1970 back claim: TTD and no PPD: 
I' . -- . 

W. Forshee--------------------~--~--------------~------253 
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OCQDenied Reopening of 1972 tendonitis-arm claim: D. Naeve-^;:^
Denied Reopening of 1972 back claim:  . Ault-------------
Denied Reopening of 1973 back claim: R. Demianeu----- ---
Denied Reopening of back claim: B. Foss-------------------
Denied Reopeningof 1969 back claim: A. Goessling------
Denied Reopeningof 1969 back claim: L. Henderson--------
Denied Reopeningof 1972 back claim: M. Jordan-----------
Denied Reopeningof 1969 back claim: A, Keith------------
Denied Reopeningof 1973 back claim: R. Kennedy----------
Denied Reopeningof 1973 back claim: D. Kosanke----------
Denied Reopeningof 1972 back claim: E. Love-------------
Denied Reopeningof 1970 back claim: J. O'Brien----------
Denied Reopeningof 1970 back claim: D. Padgett--- ;------
Denied Reopeningof 1970 back claim: J. Riley------------
Denied Reopeningof 1972 back claim:’ V..  chmidt------- aaj
Denied Reopeningof 1972 back claim: L.  eehawer—-------
Denied Reopeningof 1972 back claim: M. Van Lanen-------
Denied Reopeningof 1973 back claim: no jurisdiction
but would not Reopen if it could: D. Walker------------

■Denied Reopeningof 1973 knee claim: J. Holmes-----------Denied Reopeningof 1972 knee, claim: M. Johnstone--------- ^
Denied Reopeningof 1957 knee claim: M.  haul------------
Denied Reopening of 1973 leg and back claim: K. Nuse----
Denied Reopening of 1970 neck claim: H.. Brewer----- :-----
Denied Reopening of 1968 wrist claim: M. Johnson-------- °
Denied Request for interim compensation: no authority

to do so: L. Cross-----------------------------------------
Denied TTD for pre-clinic interim: D, Gray---------------
Denied Vocational Rehabilitation benefits: J, Madden----
Determination: closure procedure proper: J. Carter-----
Determination on impairment of conciousness claim: TTD

and 80%: R.  purgeon-------------------- ,----- '------------
.Determination on 1956 arm claim: TTD and no PPD:

J, Bowen------------------------ ^---------------------- -----
Determination on 1973 arm-hand claim: TTD: K. Hogansen-
Determination on 1966 arm claim: TTD: H. Jones-:--------
Determination on 1972 back claim: TTD and 30%:

R, Calvin--------------------------------------------- ------
Determination on 1972 back claim: TTD, no PPD: _G, Christensen----------------------------------- ----------- ^
Determination on 1973 back-hand claim: TTD and no PPD:
G. Covey—------- --------------------------------------------
Determination on 1968 back claim: TTD: H. Curry--------
Determination on 1971 back claim: TTD and 15%:.— "■ 48 3D. Curtis----------------------------------------------------
Determination on 1969 back claim: TTD and PTD:

■A. Davis-^--------- '-----------------------------------------
Determination on 1971 back claim: TTD and 10%: J, Faw—463
Determination on 1970 back claim: TTD and no PPD:

W, Forshee---------------------- ^— ---------------- -------- 253

OWN MOTION JURI DICTION
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OWN MOTION JURISDICTION 

Determination on 1964 back claim: 50% plus TTD (but no 761 
PPD): B. Foss-----------------------------------------

Determination on 1968 back-leg claim: TTD and no PPD: 497 
P. Gatto-----------------------------------------------

Determination on 1973 back-shoulder claim: TTD: 744 
D. Gray------------------------------------------------

Determination on 1972 back claim: TTD a~d 10%: 8GS 
G. Hakola------~---~-----------------------------------621 

Determination on 1970 back claim: TTD: D. Heck---------
De·termination on 1966 back claim: 5% leg and TTD: 19 

W. Keller----------------------------------------------
Determination on 1968 back claim: Closed with no TTD or 147 

PPD: R. Marshall--------------------------------------
Determination on 1968 back claim: 15% of leg (due to 63 
back injury) and TTD: P. Mathes-------------------------
Determination on 1967 spine-shoulder claim: TTD and 286 

·IO%: G. Maurer----------------------------------------
Determination on 1969 back claim: 15% plus TTD: 59 

A. Merritt------------------------------------------
Determination on 1970 back claim: TTD, no PPD: 25 D. Olsen------------===-------------------------------
Determination on 1971 back claim: TTD and no PPD: 261 

A. Pedigo----------------------------------------------
Determination on 1968 back claim: TTD and no PPD: 839 

R. Peterson--------------------------------------------
Determination on 1967 back claim: TTD and no PPD: 84l 

L. Sapp----------------------------~-------------------
Determination on 1970 low back claim: TTD, no PPD: 20l 

R. Sirnons----------------------------------------------
Deterrnination on 1966 back-leg claim: TTD and 10%: 373 

W. Van Hooser------------------------------------------
Deterrn~nation on back claim: TTD and no PPD: 875 

R.· Wilson---.------------------------------------------
Determination on 1972 burn claim: TTD, no PPD: 61 

R. Allen.-----------------·----------------------------
Determination on 1972 bursitis claim: TTD, TPD and 15% . 372 

foot: L. Nelson---------------------------------------
Determination on 1968 elbow-pelvis claim: TTD: 601 

C. Schroeder---~---------------------------------------
Determination on 1965 eye claim: TTD, no PPD: 835 

R. Hewitt--·-·-----------------------------------------
Determination on 1951 eye claim: TTD and 50%: B. Hirst- 666 
Determination on 1971 ~ye claim: TTD and 5%: J. Lavin--474 
Determination on 1954 eye claim: TTD: R. Toney---------757 
Determination on 1961 eye claim: 32.5%: L. Vaughn------374 
Determination on 1973 foot-ankle claim: TTD and 5%: 

D. Bean------·-------==------------..; __________________ 886 
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Determination on 1964 back claim: 50% plus TTD (but no nc-i
PPD) : ,B. Foss---------------------- -----------------------

Determination on 1968 back-leq claim: TTD and no PPD:
P. Gatto-----------------------------------------------------

Determination on 1973 back-shoulder claim: TTD: ^
D. Gray------------------------------------------------------

Determination on 1972 back claim: TTD and 10%;
G. Hakola------ ------:--------------------i------------------ ^21

Determination on 1970 back claim: TTD: D. Heck----------
Determination on 1966 back claim: 5% leq and TTD:

W. Keller---------------------------------------------------- ^
Determination on 1968 back claim: Closed with no TTD or t at

PPD: R. Marshall-------------------------------------------
Determination on 1968 back claim: 15% of leg (due to
back injury) and TTD; P. Mathes----------------------------
Determination on 1967 spine-shoulder claim: TTD and

10%: G. Maurer--------------------------------------- ------
Determination on 1969 back claim: 15% plus TTD: cq

A, Merritt---------------------------------------------------
Determination on 1970 back claim: TTD, no PPD: 2 

D, Olsen-----------------------------------------------------
Determination on 1971 back claim: TTD and no PPD: 261

A. Pedigo----------------------------------------------------
Determination on 1968 back claim: TTD and no PPD:

R. Peterson--------------------------------------------------
Determination on 1967 back claim: TTD and no PPD:

L.  app-------------------------------- ---------------------
Determination on 1970 low back claim: TTD, no PPD: 20I

R.  imons---------------------- *-----------------------------
Determination on 1966 back-leg claim: TTD and 10%; 3-73

W. Van Hooser-----------------------------------------------
Determination on back claim: TTD and no PPD: o-7c

R.’ Wilson---:-------------------------------------------------
Determination on 1972 burn claim: TTD, no PPD:

R. Allen------------ rrzr___------------------------ 61
Determination on 1972 bursitis claim: TTD, TPD and 15% 3-72

foot; L, Nelson------------ ---------------------------------
Determination on 1968 elbow-pelvis claim: TTD:

C.  chroeder------------------------------------------------
Determination on 1965 eye claim: TTD, no PPD;©oc

R. Hewitt——------—-------------------------------------
Determination on 1951 eye claim: TTD and 50%: B. Hirst 666
Determination on 1971 eye claim: TTD and 5%: J. Lavin—474
Determination on 1954 eye claim: TTD: R. Toney757
Determination on 1961 eye claim: 32.5%: L. Vaughn374
Determination on 1973 foot-ankle claim: TTD and 5%:

D. Bean------ '-------------------------------- -------------- 886
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MOTION JURISDICTION 

Determination on 1966_ foot claim: TTD and 10%: . 271 
H. Bodda-----------------------------------------------

Determination on 1968 foot-knee claim: TTD and no PPD: 
J. Frazier----------==--------------------------~----206 

Determination on 1957 feet claim: TTD: L .. Gregory------ 4~9 
Determination on 1969 foot claim: TTD and no PPD: 

1 -- • 714. ; C.Peterson-----------------~---------------------------i , Determination on 1967 foot claim: TTD, no PPD: 
, R. Phillips---------==------------~-:------------------198 
: • Oetermin1;1-tion -on 1971 feet-back claim: Feet denied · __ 29 

·:· Reopening; back granted 25%: D. Thompson--------------·· 
J. Determination on 1970 head claim: 30%: D. Armstrong---- 375 
j Determination on 1973 hernia claim: TTD and no PPD: . 423 

M. Bowker------------:-----------------------------------
Determination on 1970 knee claim: TTD and no PPD: 5 6 M .. Bishop----------------------~--~-------------------- 9 

· · 1 Determination on 1970 knee claim: 10% plus TTD: -
w. Brady~-----------==-=------------------------------- 43 

Determination on 1972 knee c"laim: TTD and 10%: L. Cobb-587 
i Determination on 1955 knee claim: TTD, TPD and 40% leg: · 

S. Lindsley---------==-------------------------------729 
.r Determination on 1958 knee claim: TTD and 10%: · · 

F. Magden, Jr.------===-------------------------~------484 
Determination on 1972 knee claim: TTD and 25%: 

R·. -Nash--------.;..----=-==------------------------------- 485 
Determination on 1968 knee claim: TTD, 10% leg, 10% 

. hand: C. Vickers---==-=---------------------------·---- 802 
: _Determination on 1972 knee claim: 5% plus TTD and TPD: 

.D. William----------==-------------------------------151 j . 
i Determination on 1954 leg claim: TTD, no PPD: 

. L. Chard----------~------------------------------------377 
Determination on 1973 ~-hand claim: TTD and no PPD: 

J. Church----------------------------------------------481 
Determination on 1~71 leg claim: 20% and TTD: 

J. Cozart---~-----------~---------~--~--~--------------195 
Determination on 1967 leg~wrist-head claim: TTD_ and no 

PPD: J. Hansen----------------------------------------588 
:oeterniination on 1970 leg claim: 15%:,. J. Hollenbeck---- 510 
Determination on 1968 -~ claim: TTD: R.· Lauber--------678 
Determination on 1973 leg claim: TTD .and no PPD: 

L. McDonald--~-----------------~-----------------------258 
Determination on 1566 leg-spleen claim: TTD and no _PPD: 

, R. Methvin------~----------------------~---------------370 
'·. Dete.rmination on 1967 leg· claim: · TTD and 20%: 

F~ Vasbinder-------------------------------------------863 
Determination on 1974 neck-back claim:· TTD and no PPD: 

J.· Donaldson-----~--====-~-----------------------------204 
' 
IC 
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Determination on 1966. foot claim: TTD and 10%: __ .H. Bodda---------------------------------------------------271
Determination on 1968 foot-knee claim: TTD and no PPD:J. Frazier 206
Determination on 1957 feet claim: TTD: L. Gregory
Determination on 1969 foot claim: TTD and no PPD:
C.Peterson

OWN MOTION JURI DICTION

________ 714
Determination on 1967 foot claim: TTD, no PPD:

R. Phillips
Determination on 1971 feet-back claim: Feet denied

Reopening; back granted 25%: D. ThompsonDetermination on 1970 head claim: 30%: D. Armstrong ^75
Determination on 1973 hernia claim: TTD and no PPD:M. Bowker ^^23
Determination on 1970 knee claim: TTD and no PPD:

M, Bishop T-
Determination on 1970 knee claim: 10% plus TTD:W, Brady^ ^2
Determination on 1972 knee claim: TTD and 10%: L. Cobb-587
Determination on 1955 knee claim: TTD, TPD and 40% leg:
 . Lindsley 729

Determination on 1958 knee claim: TTD and 10%:
F. Magden, Jr.

Determination on 1972 knee claim: TTD and 25%:
R. Nash

484

485
Determination on 1968 knee claim: TTD, 10% leg, 10%

hand: C. Vickers 802
Determination on 1972 knee claim: 5% plus TTD and TPD:

D. William 151
Determination on 1954 leg claim: TTD, no PPD:

L. Chard 377
Determination on 1973 leg-hand claim: TTD and no PPD:

J. Church 481
Determination on 1971 leg claim: 20% and TTD:

J. Cozart : I95
Determination on 1967 leg-wrist-head claim: TTD and no

PPD: J. Hansen -!■ 588
Determination on 1970leg claim: 15%:; J.Hollenbeck 510
Determination on 1968leg claim: TTD: R.' Lauber 678
Determination on 1973 leg claim: TTD and no PPD:

L. McDonald 258
Determination on 1966 leg-spleen claim: TTD and no PPD:

R. Methvin * 370
Determination on 1967 leg claim: ' TTD and 20%:

F. Vasbinder 863
Determination on 1974 neck-back claim: ' TTD and no PPD:

, J. Donaldson ^ r : 204
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OWN MOTION JURISDICTION 

Determination on 1974 neck claim: TTD: A. Potterf------778 
Determination on 1969 shoulder claim: TTD & no PPD: 

R. Irvine----------------------------------------------608 
Determination on 1972 shoulder claim: TTD & no PPD: 

V. Magden (Stern)--------------------------------------874 
Determination on shoulder claim: 10%: M. l'limrner--------615 
Modified earlier order RE: TTD: B. Bush----------------522 
Order in abeyance until 1969 aggravation/new injury 
· decision reviewed: G. Freeman-------------------------872 
Order of remand: Referee to dismiss request for 

hearing: s. Dooley------------------------------------ 13 
Order Set Aside (10-4-79 Order Reinstated; 5-1-80 Set 

Aside): L. Cobb--------~------------------------------203 
Order Set Aside (10-4-79 Order Set Aside): L. Cobb------587 
Reopened 1955 claim after hearinq: E. Brockett----------767 
Reopened claim: D. Dickinson---~------------------------871 
Reopened 1972 claim: E. Gage----------------------------878 
Reopened claim dependent on claimant's participation 

in pain clinic: A.Keith----------------~--------------800 
Reopene.d 1969 claim: A. Kephart------------------------- 837 
Reopened claim: ·L. Payn------------~-------------------- 649 
Reopened 1960 arm claim: c. Brewster-------------------- 673 
Reopened 1967 forearm claim: A.Norton-------------------750 
Reopened 1973.back~aim: J. Batson--------------------- 849 
Reopened 1966 back claim: G. Bochsler------------..:. ______ 354 
Reopened 1959 back claim: H. Brown--~------------------- 804 
Reopened 1973 back claim: G. Covey---------------------- 806 
Reopened 1974 back claim: R. Dunlap--_------------------- 743 
Reopened 1974 back claim: K. Gubrud--------------------- 588 
Reopened 1972 back claim: L. Haglund-------------------~ 844 
Reopened 1972 ba"ck-leg claim: D.Jerome------------------ 550 
Reopened 1974 back cla.im: w. Johnson-------------------- 858 
Reopened 1972 back claim: w. Jones---------------------- 609 
Reopened 1972 back-hernia claim: W. Lane---------------- 747 
Reopened 1973 back claim: T. Long----------------------- 685 
Reopened 1970 back claim: S. Mattie--------------------- 750 
Reopened 1970 back claim upon enrollment in pain center: 

D. Padgett--=-==-------------~------------------------- 148 
Reopened 1969 back claim: R. Repin---------~------------ 780 
Reopened 1969 back claim: M. Rose--~-------------------- 884 
Reopened 1967 back claim: L. Sapp----------------------- 515 
Reopened 196~ back claim for pain clinic: c. Turan------ 31 
Reopened 1972 back claim: on recommendation of Referee: 

R. Ware--------------·-------------------------------
Reopened 1965 eye claim: R. ·Hewitt----------------------
Reopened 1973 foot claim: K. Barrett-------------------­
Reopened 1974 foot claim: B. Miller--------------------­
Reopened 1974 foot claim: H. Young-----~----------------

-913-
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197 
830 
812 
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Determination on 1974 neck, claim: TTD; A. Potterf------
Determination on 1969 shoulder claim: TTD & no PPD:

R. Irvine---------------------------------------------------- 608
Determination on 1972 shoulder claim: TTD & no PPD:

V, Magden ( tern)------------------------------------------- 874
Determination on shoulder claim: -10%: M. Wimmer-------- 615
Modified earlier order RE: TTD: B. Bush------------------522
Order in abeyance until 1969 aggravation/new injury

decision reviewed: G. Freeman---------------------------- 872
Order of remand: Referee to dismiss request for

hearing:  . Dooley------------- 13
Order  et Aside (10-4-79 Order Reinstated; 5-1-80  et

Aside): L. Cobb--------- --------------- ------------------- 203
Order  et Aside (10-4-79 Order  et Aside): L. Cobb------ 587
Reopened 1955 claim after hearing: E. Brockett-----------767
Reopened claim: D. Dickinson--------------------- 871
Reopened 1972 claim: E. Gage-------------------------------- 878
Reopened claim dependent on claimant's participation

in pain clinic: A.Keith------------------ 800
Reopened 1969 claim: A. Kephart—--------------------------837
Reopened claim: L. Payn------------- ^----------------------- 649
Reopened 1960 arm claim: C. Brewster---------------------- 673
Reopened 1967 forearm claim: A.Norton---------------------- 750
Reopened 1973 , back claim: J. Batson----------------------- 849
Reopened 1966 back claim: G. Bochsler--------------^------ 354
Reopened 1959 back claim: H. Brown------------------------- 804
Reopened 1973 back claim: G. Covey--------------------------806
Reopened 1974 back claim: R. Dunlap—.----—---------- 743
Reopened 1974 back claim: K. Gubrud--------------- 588
Reopened 1972 back claim: L. Haglund---------------------- ^ 844
Reopened 1972 back-leg claim: D.Jerome--------------------- 550
Reopened 1974 back claim: W. Johnson--------------------- 858
Reopened 1972 back claim: W. Jones--------------------------609
Reopened 1972 back-hernia claim: W. Lane------------------- 747
Reopened 1973 back claim: T. Long---------------------------685
Reopened 1970 back claim:  . Mattie--------------- 750
Reopened 1970 back claim uponenrollment in pain center:

D. Padgett---------------------- 148
Reopened 1969 back claim: R. Repin--------------------------780
Reopened 1969 back claim: M. Rose-- -------------------------884
Reopened 1967 back claim: L.  app--------------------------- 515
Reopened i960 back claim for pain clinic: C. Turan------ 31
Reopened 1972 back claim: on recommendation of Referee:

R. Ware------------------- 69
Reopened 1965 eye claim: R. Hewitt--------------------------197
Reopened 1973 foot claim: K. Barrett----------------------- 830
Reopened 1974 foot claim: B. Miller-------------------------812
Reopened 1974 foot claim: H. Young----- ---------------------489 ^

OWN MOTION JURI DICTION
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  OWN MOTION JURISDICTION 

Reopened hand-claim: J. Bess------~--~------------------481 
Reopened 1967 hand amputation claim: E. Montano---------801 
Reopened 1971 head claim: W. Howell---------------------
R d d 1970 -h d 1 ' t . ·11 5l 4 eman e ~.c aim_ o carrier: C. Mi s-----------627 
Reopened 1972 hernia claim· L Ammon--------------------. " 423 
Reopened 1973 hernia claim: M. Bowker-------------------
Reopened 1972 hip claim: s. Cushing---------------------3 7 9 

h . 1 · · · 766 Reope~ed 1972 ~ c aim: L. Simmons---------------------
Remanded 1971 knee claim to carrier: B. Bush------------662 
R d 1974 -k-- 1 . Ch . t 858 eopene ~ c aim:. P. ris y--------------------834 

. Reopened 1971 knee clai~: G. Dow, II-------------------~877 
i: Reopened 1972 knees claim: D. Fast, Sr.-----------------127 . 
1 Reopened 1969 knee claim: R. Gerlitz--------------------748 

Reopened 1967 knee claim: B. Mahler--------------~~-----686 
Reopened 1966 knee claim: S. Marriott-------------------
Reopened 1974 knee.claim and denied reopening of 1972 475 

knee claim: G. Moore----------------------------------
R d 1966 k 1 · R p · f · 37 2 eopene nee c a 7m: . ie er-------------~-------752 
Reopened 1973 knee cla7rn: J. Powers---------------------381 
Reopened 1972 knee cla7m: J._ Sampson--------------------319 

• Reopened 1969 knee claim: W. Slater---------------------607 
Reopened 1967 ~ claim: R. Haines----------------------879 
Reopened '1970 leg claim: W. Lamb------------------------678 
Reopened 1968 leg amputation claim: B. Lauber-----------

' Reopened 1966 leg-internal injuries claim: R. Methvin---~~~ 
Reopened 1972 legs claim: R. Wright---------------------204 
Reopened 1974 neck-back claim: J. Donaldson-------------

,_Reopened 1968 neck claim: L. Gross----------------------
R d 1973 --k 1 . W'l . 133 eopene . nee c aim: R. i son---------------------852 
Reopened 1973 shoulder-arm claim: R. Crooks-------------382 
Reopened 1972 shoulder claim: D. Zucker----------------­
Reopened 1969,thumb claim; denied Depuytren's condition 792 

_ in ~idnge1 r9s73: B: Smit1h:--~------------------------------842 
Reopene wrist c aim: J. Branson-------------------
Reopened 1959 wrist-elbow-back claim: H. Mansaker-------876 
Reopened 1972 & 1976 claims for consolidated hearing: 628 

J. Ardiel----------------------------------------------
1 Referred.for hearing on TTD and ~orsening issues: 327 
:- J. Davis-----------------------------------------------

Reopened_for hearing: additional issue of PPD raised: 494 
J. Davis---------------------------------------------

Referred 1971 ci"aim for hearing: M. Epley---------------687 
Referred 1973 claim for hearing: c. 0 1 Connor------------
Re£fere4 1974 & 1980 c~aims for consolidate~ hearing: 634 

R.Perry------------------------------------------------
Referred for consolidated hearing: c. Petty-------------813 
Referred for consoli,dated hearing; two carriers: 542 

L. Vance-----------------------------------------------

-914-

4 81Reopened hand claim; J. Bess---------- ^--------------------
Reopened 1967 hand amputation claim: E. Montano----------
Reopened 1971 head claim: W. Howell----------------------- .
Remanded 1970 head claim to carrier: C. Mills------------Reopened 1972 hernia claim: L. Ammon---------------------- ^
Reopened 1973 hernia claim: M. Bowker---------------------
Reopened 1972 hip claim:  , Cushing-----------------------
Reopened 1972 hip claim: L.  immons-----------------------
Remanded 1971 knee claim to carrier: B. Bush-------------
Reopened 1974 knee claim: - P. Christy----------------------
Reopened 1971 knee claim: G. Dow, II--------------------- “q77
Reopened 1972 knees claim: D. Fast,  r.-------------------
Reopened 1969 knee claim: R. Gerlitz----------------------
Reopened 1967 knee claim: B. Mahler---------------- -------
Reopened 1966 knee claim:  . Marriott--------------------- °°°
Reopened 1974 knee claim and denied reopening of 1972

knee claim: G, Moore------------------------ --------------
Reopened 1966 knee claim: R. Piefer-------------- ---------
Reopened 1973 knee claim: J. Powers-----------------------
Reopened 1972 knee claim: J.  ampson----------------------Reopened 1969 knee claim: W.'  later---------------------- “tni
Reopened 1967 leg claim: R. Haines-------------------------^
Reopened 1970 leg claim: W, Lamb---------------------------_gReopened 1968 leg amputation claim: B. Lauber------------ ^
Reopened 1966 leg-internal injuries claim: R, Methvin---
Reopened 1972 legs claim: R. Wright-----------------------
Reopened 1974 neck-back claim: J. Donaldson--------------
Reopened 1968 neck claim: L. Gross--------------------- *---.
Reopened 1973 neck claim: R. Wilson------- ---- -----------
Reopened 1973 shoulder-arm claim: R. Crooks-------- ------
Reopened 1972 shoulder claim: D. Zucker-------------------
Reopened 1969.thumb claim; denied Depuytren's condition ‘

in fingers: B.  mith---- ----------------------------------
Reopened 1973 wrist claim: J. Branson---------------------
Reopened 1959 wrist-elbow-back claim: H. Mansaker-------
Reopened 1972 & 1976 claims for consolidated hearing:

J. Ardiel------ ;---------------------------------------------
Referred for hearing on TTD and worsening issues:J. Davis------------------------- '----------------------------^
Reopened for hearing: additional issue of PPD raised:

J. Davis--------------------------------------------------
Referred 1971 claim for hearing: M. Epley----------------
Referred 1973 claim for hearing: C. O'Connor-------------
Reffered 1974 & 1980 claims for consolidated hearing: .R.Perry------------------------------------- --------------- “4
Referred for consolidated hearing: C. Petty--------------
Referred for consolidated hearing; two carriers:

L. Vance----------- '---------------- -------------------------
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OWN MOTION JURISDICTION 

Referr~d ~970 arm-shoulder claim for consolidated · 598 
hearing: R. Frost-------------------------------------603 

Referred for hearing 1970 back claim: K. Barnett-------- 716 
Referred 1970 back claim for hearing! R. Bult-~--------- 490 
Referred for hearing on 1959 back claim: H. Combs-------
Referred_for consolidated hearing on 1972 back claim: 37 8' 

W. Craig-----------------------------------------------74 
Referred 1961 back claim for hearing: E. Creamer-------- 25~ 

'Referred for hearing on 1973 back claim: D~ Gordon------ 255 
Referred for hearing on 1964 back claim: E. Hickey------
Referred for consolidated hearing on 1972 back claim: 511 

R. Johnson---------------------------------------------
Referred for consolidated hearing on 1971 back claim: 210 

J. Marley----------------------------------------------
Referred 1972-back cla~m for hear~ng: V. S~hmidt--------~~: 
Re.ferred 1967 back claim for hean .. ng: A. ziegler-------- 795 
Referred 1973 heart attack claim for hearing: J. Cawara- 838 
Referred 1964 hip-leg claim for hearing: M. Mosbrucker--
Reffered 1971 neck claim for consolidated hearing: 885 

E. Wright---~---------------------------~------~-------

PENALTIES & ATTORNEY'.s FEES 

Awarded for failure to comply with Order on Review: 813 
J. Viol------------------------------------------------

Awarded for failure to pay time loss properly: · · 674 
M. Franco----------------------------------------------

Awarded for failure to produce medical report: 629 
. R. Blackwell-------------------------------------------787 
Awarded on basis of unpaid medical bills: K. Wolter-----
Board 7annot adjust fee approved by .Appeals Courts_: 646 

E. Gibson----------------------------------------------
Delay in adjusting TTD warranted 10% penalty, $400 fee: 487 

J. Shay------------------------------~----------------
Denial of aggravation not unreasonable where subjective 93 
complaints only: C. Reynolds----_-----------------------· 

Dissenting opi~ion argues against penalty on .307 order: 870 
D. Beavers---------------------------------------------

Fee awarded attorney obtained benefits for claimant: 738 
s. Wallace--------------------------------------------

Fee awarded for review effort by amendment: J. Wilson--- 519 
Fee awarded for reversal of Order of Dismissal: 796 

E. Marshall--------------------------------------------

-915-

o Referred 1970 arm-shoulder claim for consolidated
hearing; R. Frost------------------------------------------

Referred for hearing 1970 back claim: K. Barnett-------- -.g
Referred 1970 back claim for hearing; R. Bult-^----------
Referred for hearing on 1959 back claim: H. Combs-------
Referred for consolidated hearing on 1972 back claim:

W. Craig-------------------------------------------------------^2
Referred 1961 back claim for hearing: E. Creamer----------254
Referred for hearing on 1973 back claim: D. Gordon------- 255
Referred for hearing on 1964 back claim: E. Hickey-------
Referred for consolidated hearing on 1972 back claim: g-,,

R. Johnson---------------------------------------------------
Referred for consolidated hearing on 1971 back claim:

J. Marley---------------------------------------------------- 263
Referred 1972 back claim for hearing: V,  chmidt-----------^g
Referred 1967 back claim for hearing: A. Ziegler----------_gt-
Referred 1973 heart attack claim for hearing; J. Caward-g^g
Referred 1964 hip-leg claim for hearing: M. Mosbrucker--
Reffered 1971 neck claim for consolidated hearing:

E. Wright------------------------------------------ ---------

OWN MOTION JURI DICTION

O PENALTIE & ATTORNEY  FEE 

O

Awarded for failure to comply with Order on Review: p-,,
J. Viol------------------------------------------------------

Awarded for failure to pay time loss properly:
M. Franco------------------------------------------------ -----

Awarded for failure to produce medical report:
R. Blackwell------------------------------------------------ jq j

Awarded on basis of unpaid medical bills: K. Wolter-----
Board cannot adjust fee approved by Appeals Courts: g*g

E. Gibson-------------------------------------------- --------
Delay in adjusting TTD warranted 10% penalty, $400 fee:

J.  hay----------------------------------- ■-------------------
Denial of aggravation not unreasonable where subjective g^
complaints only: C. Reynolds------------------------------

Dissenting opinion argues against penalty on .307 order: gyg
D. Beavers---------------------------------------------------

Fee awarded attorney obtained benefits for claimant: . Wallace---------------------------------------------------^^g
Fee awarded for review effort by amendment: J. Wilson---
Fee awarded for' reversal of Order of Dismissal: ygg

E. Marshall--------------------------------------------------
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& ATTORNEY'S FEES 

1 Fee awarded for review efforts, on Reconsideration: _ , 113 
M. Scarborough-----------------------------------------

Fee on reversal of denied aggravation based on future· 896 
PPD award: L. Hanson---------------------------------- 91 

Fee reduced on simple aggravation claim: T. Bryson------~ 46 
Fee reduced where defacto denial upheld: S. Wetzel------ 799 
Fee withheld from TTD payments approved: K. Chapman-----
$500 fee reinstated on remand; failure to pay interim 346 

compensation: D. Moe---------------------------------­
Late denial reasonable where interim compensation paid: 436 

H. Jackson--------------------------------------------
Maximum penalty imposed for employer's delay in 7 34 

processing claim: C. Bonham---------------------------
Maximum penalty reduced where TTD not paid timely on 226 

Own Motion Order: R. Lewis-----~----------------------
Multiple penalties for aggravation denial reversed: 523 

B. Clark-----------------------------------------------630 
No basis in record to award either: T. Diggs-------~----
No entitlement where carrier offset TTD overpayment: 405 
· L. Jones----------------------------------------------- -
No fee on Own Motion Order which denied relief: i 48 

D. Padg~tt--~--~---------------------------------------
1 No obl~gation to pay on stipulation until it is. 580 

received: A. Magnuson---------------------------------
Non~ awarded for denial unless proven unreasonable: 575 

G. Haggard------------------------------------- -------592 
None awarded where closure reasonable: M. Pangborn------
Order amended to grant larger attorney's fee: 736 

H. Bachman-------------------------------.-------------
Order On Review amended to include fee for re~iew: 144 

R. Lewis-----------------------------------------------
' Penalty awarded for unreasonable refusal to reopen 295 

claim: B. Campbell-~-------------------~-------------­
Penalty for aggravation denial affirmed where medical at 798 
time of denial supported acceptance: B. Austin---------­
Penal!Y for late_denial of aggravation: 25% of compen- 891 

sation due: T. Bryson---------------------------------~~: 
Penalty reversed: denial not unreasonable: J. Rhodes---755 
Request for additional attorney's fee denied: R. Hill---701 
Request for extrabrdinary services d~nied; $22. fee 303 

-approved: R. F~a~klin---~-----------------------------
_10% ·penalty for failure to p~y chiropractor bill: 2 46 

S. Wetzel----------------------------~-----------------441 
'25% penalty awarded: A Lujan-------------~------------~-436 

25% penalty for late interim compensation: H. Jackson--- 308 
25% penalty .on unpaid medical bills awarded: G. Rattay--
$2000. fee approved ror over turning denial in compli- 5 

cated case: W. Autry-----------~----------------------
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* penalties & ATTORNEY' FEE 

1 Fee awarded for review efforts, on Reconsideration:
; M.  carborough------------------------------------------^----
I Fee on reversal of denied aggravation based on future ' ggg
) PPD award: L. Hanson--------------------------------------
Fee reduced on simple aggravation claim: T. Bryson------ 245
Fee reduced where defacto denial upheld:  . Wetzel------ ygg
Fee withheld from TTD payments approved: K. Chapman-----

I $500 fee reinstated on remand; failure to pay interim
, compensation: D. Moe---------------------------------------
j Late denial reasonable where interim compensation paid:
: H. Jackson------------------------------- —-----------------
Maximum penalty imposed for employer's delay in -734

processing claim: C. Bonham------------- ----- ------------
. Maximum penalty reduced where TTD not paid timely on 226
: Own Motion Order: R. Lewis------ ;------------------------
Multiple penalties for aggravation denial reversed: c.  

B. Clark-----------------------------------------------------
No basis in record to award either: T. Diggs-------- ----
No entitlement where carrier offset TTD overpayment:

* ' L. Jones----------------------------------------------------- -
No fee on Own Motion Order which denied relief: -i^P

! D. Padgett—-- .-------------------- -------------------------
I No obligation to pay on stipulation until it is ^PQ

received: A. Magnuson-----------------------------------—
None awarded for denial unless proven unreasonable:

G. Haggard------------------------------------------- --------5^2
None awarded where closure reasonable: M. Pangborn------
Order amended to grant,larger attorney's fee:

H. Bachman------------------------------------ :--------------
Order On Review amended to include fee for review:

R. Lewis--------------------- --------------------------------
Penalty awarded for unreasonable refusal to reopen 295

claim: B. Campbell--^------------- ------- -----------------
Penalty for aggravation denial affirmed where medical at
time of denial supported acceptance: B. Austin-----------
Penalty for late denial of aggravation: 25% of compen-

; sation due: T. Bryson------------------------------------- r--
j Penalty reversed: denial not unreasonable: J. Rhodes "755
Request for additional attorney's fee denied: R. Hill---"701
Request for extraordinary services denied; $22. fee 3Q3

approved: R. Franklin--------------------------- ^---------
10% penalty for failure to pay chiropractor bill: 246

 . Wetzel-------------------------------- -------------------- 442
’ 25% penalty awarded: A Lujan-------------- ---------------- ^“436
25% penalty for late interim compensation: H. Jackson---gQg

* 25% penalty .on unpaid medical bills awarded: G. Rattay—
$2000. fee approved for over turning denial in conipli- ^
cated case: W. Autry------------- :------------------------

a
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PENALTIES & ATTORNEY'S FEES 
. . 

Where defendant & Referee disagree RE: fee, appeal is 8 .1 . . l f 5 toC1rcu1t Court: N. An au----------------------------
Where doctor fails to respond, refusal to pay bill not 

unreasonable: A. McKellip----------------------------- 306 
Withholding medical reports is unreas6nable resistance: 440 

K. Rumsey----------------------------------------------

PERMANENT PARTIAL DISABILITY 
(1) Arm & Shoulder 
(2) Back 
(3) Foot 
(4) Hand 
( 5) Leg 
(6) Neck & Head 
( 7) Unclassified 

(1) Arm & Shoulder 

45% reduced to 5%; wage earning capacity not test: 
A. Donato-----------·---------------------------------- 10 

50% add~tional for shoulders reduced to 50% total: 362 
L. Flitcraft-------------------------------------------

30% reduced to 15%; inability to work considered: 895 
D. Gaffney------------~-------------------------------

20% forearm reversed; no loss of function shown: 278 
R. Goodrich--------------------------------------------

10% each forearm awarded where no aggravation f0und: 710 
T. Hubbs-----------------------------------------------

No PPD wher~ no objective evidence; no further treatment: 306 
A. McKellip-- _----------------------------------------- GlO 

25% reversed: no loss of function: R. Naylor-----------
10% award affirmed;· not on impairment alone: . M. Puckett-~~~ 
15% reduced to 5%: minimal impairment: P. Talbot-------

(2) Back 

10% increased to 20%; precluded from prior work: 
T. Alfano---------------------------------------------- 35 

10% increased to 25%· on medical restrictions: A. Aranda- 74 
50% increased to 80% based on medicals, ·age, education 829 

and experience: F. &l\.shcraft--------------------------- 887 
25% PPD after four surgeries affirmed: v. Beck----------
15% increased to 25% where truck driving prohibited: 823 

E. Nelson--------------------------.-------------------
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PENALTIE & ATTORNEY’ FEE 

Where defendant & Referee disagree RE: fee, appeal is
toCircuit Court: N. Anlauf-------------------------------

Where doctor fails to respond, refusal to pay bill not
unreasonable: A. McKellip---------------------------------

Withholding medical reports is unreasonable resistance:
K. Rumsey----------------------------------------------------

O

PERMANENT PARTIAL DI ABILITY
(1) Arm &  houlder
(2) Back
(3) Foot
(4) Hand
(5) Leg
(6) Neck & Head
(7) Unclassified

(1) Arm &  houlder

45% reduced to 5%; wage earning capacity not test:
A. Donato------------ ^---------------------------------------

50% additional for shoulders reduced to 50% total:
L. Flitcraft------------------------------------------------

30% reduced to 15%; inability to work considered:
D. Gaffney-------------- .------------------------------------

20% forearm reversed; no loss of function shown:
R. Goodrich--------------------------------------------------

10% each forearm awarded where no aggravation found:
T. Hubbs-----------------------------------------------------

No PPD where no objective evidence; no further treatment:
A. McKellip--------------------------------------------------

25% reversed: no loss of function: R. Naylor------------
10% award affirmed;' not on impairment alone: M, Puckett-^^;:
15% reduced to 5%: minimal impairment: P, Talbot-------

(2) Back

10% increased to 20%; precluded from prior work:
T. Alfano---------------------------------------------- -----

10% increased to 25%' on medical restrictions: A. Aranda-
50% increased to 80% based on medicals, age, education
and experience: F. Ashcraft------------------------------

25% PPD after four surgeries affirmed: V. Beck-----------
15% increased to 25% where truck driving prohibited: q23

E. Nelson----------------------------- ----------------------

-917-



    

 

       
 
      
 
      
 
       
 
        

  
        

 
        

   
       

  
     
        
 
        
 
      

   
        
       
 
       
    
       

          
     

 
       
 
       

    
        

  
       

  
        
 
      

  
      

     
        

   

 

 
 
 

  

 

-

PERMANENT PARTIAL DISABILITY 

(2) Back 

40% (total) reduced to 25%: mild impairment, retrained: 798 
·c. Austin-------------------.---·----·---------------

, 100% reduced to 50%; heart limitations unrelated: 418 
C. Bauder----------------------------------------------

25%.increased to 50% despite pre-existing conditions: 189 
-S. Bauman---------- · · · ----. -- .- · ----------------- ----- · 

35% reduced to 20%: minimal impairment, poor motivation:. 
: P._ Bore~--------------------------------------------- _.586 
i -D.O. & Referee affirmed for no PPD; improving with 
·· exercise: p. Boyington-------~-~------~---------------890 

25% reduced to 15% for young, experienced claimant: 
. ·K. Bradford-----------------------~--------------~~----321 

' 30% (fotal) increased to 60%: no re~sonable effort to 
) · return to work: . w •. Brown-----:------'"'."--:-----'---.-----------295 
i 30% reversed: · no connection between current pain and 

injury: W. Charles---~-----7----~-----~-------------~-427 
10%'awarded where restrictions placed: ·J. Clifton-------108 
30% reduced to 10% where low back condition unrelated: _ 

L; Coates--------------------------~----------..:. ________ 274 
20% reduced to 10%; claimant returned to.regular job: 

K. Colvin---~------------------------------------------ 789 
· 30% a.f~irmed; no premature closure, pain center not 

warranted: · J. Davis-----------'---------------------..:.--692 
· 5%. increased to 15%. on back ·claim: R. budding------------ 2_36 
25% (total) reduced to 10% :· retraining and re-employed: ·. C. Evaris---..:...:. ___________________ ..:..:.. ___ .;_ _________ ;.__; ____ ..,. __ 392 

0 35% reduced to 15%: clairnant·urged,PTD: J. Flowers-~--- 534 
.30% affirmed: · M. Franco----------_-'..:.------------:----.:. _____ . 67 4 
45.%. reduced to· .·35% · where surgery_· refused: -A. Gainer-----·: 4? 
35%'increased•to 65%; n6 PTD proven:· A. Georges~--------?27 
Reduced. without defendant I s. request for. reduction: · 

I. Gomez-------------------".""------=-----,--:---------------- 3 31 
10% incr·eased to 3 0%; psychological problems not related: · 

P. Goulet--=--.:.-------------------------~~---7----~-----~ 762 
65% ·reduced to. 35%: · medium work; Vocational Rehabilita- . 

. . tion not completed: · G. Haney-_: _ _: ____________ -:- ________ _; 500 
· ·Ari% iricr~~sed to 60% for ~ge, education, light work· . -limit_: R •. ·Haney.:.. __________ .;.. ___ ..:. ... ______________________ . 3_64 
. 2(f% reduced to 5_%; restrictions ·are . for pre-existing . 
· · cond·i t'ion: · S. Harbouah--:-----.:.---.----------------------: 14 

·15%. increased ·to 50%; n~ PTD beca'use ,poor motivation: . 
· D .. Henii - ·. -·- ---· --- _. ___ - ------ -----. ------ - -82 

·_. ·: .. N6ne in~reased. to 10% despite credibility problem:· ... 
;_ · .. F.:_Holrnquist----------------~-~--~-------------------~- 536 
.. 10%. inc·re·as~d··:to :·25%" for. ·limi tatioris . in_ weight, :bending, -: 

: ; :stooping, s-itting and, stan_ding'.: , :D•',. Hollenbeck~-:--~·-,--.-:--: 3 35. . . 
20% increased '.·to 40% for older, poorly ·edticated_.•rnanuel ... · · ·. · · ' · - . - 869· · , •laborer: L~· Sholes----------..;-,;..._~-~-... -:-:-:------~".""-- ... "."',-:-:--- . 
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! PERMANENT PARTIAL DI ABILITY

(2) Back

40% (total) reduced to 25%: mild impairment, retrained:
C. Austin---------------------- ----- ----- ------------------

100% reduced to 50%; heart limitations unrelated:
C. Bauder---------------------------------------------------

25% increased to 50% despite pre-existing conditions:
 . Bauman------------ ----------- ---------------------- ------

35% reduced to 20%: minimal impairment, poor motivation
P. Borck--------------------------------------------------- --

D.O. & Referee affirmed for no PPD; improving with
exercise: p. Boyington-------- ---------------------------

. 25% reduced to 15% for young, experienced claimant:
K. Bradford------------------------------------------- ------

30% (total) increased to 60%: no reasonable effort to
return to work: W. Brown---- ^------- ----- ---------------

30% reversed: no connection between current pain and
injury: W. Charles--------- ------ ^----- ^--------------- --

10% awarded where restrictions placed: J. Clifton-------
30% reduced to 10% where low back condition unrelated:

L. Coates----------------------------- ------------- --------
20% reduced to 10%; claimant returned to .regular job:

K. Colvin--- -------------------------------------------------
'30% affirmed; no premature closure,,pain center not

warranted: ' J. Davis-----------------------;-------- ----- ^—
•5% increased to 15% on back claim: R. Pudding------------
25% (total) reduced to 10%: retraining and re-employed:

C. Evans--------------- ------------ ^---------- —------- -—
35% reduced to 15%: claimant urged-■PTD: J. Flowers-^---
,30% affirmed: •. M. Franco---------- —^------------ :---- ------
45% reduced to 35% where surgery refused: A. Gainer-----

' 35% ■■ increased 'to 65%; no PTD proven: A. Georges---------
Reduced, without defendant's. request for. reduction:

I. Gomez-----------------------------r——r—r----------------
10% increased to 30%; psychological problems not related:

P, Goulet-r—------------------------------------r----- ----- -
65% reduced to. 35%: medium work; Vocational Rehabilita­

tion not completed: G. Haney----------------- ■:-----------
.40% increased to 60% for age, education, light work

limit.:;- R. .Haney---------------------------------------------
20% reduced to 5%; restrictions are for pre-existing
condition:  . Harbough------—------------------------ r

15% increased to 50%; no PTD because .poor motivation:
■,D.. Henry------------------- !---------- -----------:--- ----—
None increased to 10% despite credibility problem:

, .F.'.Holmquist-------- ^------- —,—^ ^----- ---------------
,10%.increased .to-25%" for limitations in,weight, bending, ;

;-stooping-, s-itting' and.- standing':-- ;D.\. Hollenbeck’.--;—-—•-
20% increased to 40% for older, poorly educated.-manuel

• laborer: L.-  holes------------—-—--—'—

418
189

.586

.890
321
295
427
108
274
789
692
236
392
534
674
4 7

727
331
762
500
364
14
■82
536
33,5.

798

869
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2) Back 

81, 
40% reduced to 25%: R. Howard---------------------------
10% increase affirmed: 50 year old heavy equipment 43 

operator: A. Hughes----------------------------------- 9 ; 
50% award remanded for more evidence: -B. Jones----------
75% reduced to 45% total for two back injuries: 401 

L. Jones----------------------------------------------- · 
30% (total) affirmed with discussion of determination of 51 . 

disability: R. Jones---------------------------------- · 
60% affirmed; no PTD found: B. Lambrecht----------------80~ 
30% affirmed: psychiatric condition pre-dated injury; 671 

motivation poor, back fusion: G. Leach---------------- · 
5% i~creased to 20%; claimant medically stationary: 81 1 

F. Lynch----------------------------------------------- . 
30% reduced to 20% although poor education & weight 52 1 

restriction: J. Mason---------------~----------------- · 
No-PPD awarded where no loss of wage earning capacity: 21 J 

B. Matthews--------------------------------------------
80% affirmed: no manual labor, high IQ, high school SSJ 

education: L. McCarley--------------------------------41] 
25% reduced to 15% based on similar cases: R. McCartney-
10% increased to 20%: limited to moderate work: SSE 

E. McManama-------------------------------------------- _ 
75~ ff' ·a · 56 .: ~ a 1rrne: o. Morr1s---------------------------~-----l6E 
20% increased to 35%: B. Muroff-------------------------
35% award reversed; adaptable, young, minimal impair- 41 ~ 

ment: R. Nichols--------------------------------------79: 
80% reduced to 50%: motivation poor: R. Oakley--------- 1 

10% reversed: no loss of earning capacity: 60= 
R. Pederson--------------------------------------------

40% award affirmed with dissent: D. Reynolds------------ 826 
5% reversed: no loss of wage earning capacity: 228 

W. Russell---------------------------------------------
25% (t~tal) reduced to 15%: _no·objective findings: 720 

A. Sims------------------------------------------------
25% to~al reduced on review; affirmed on reconsideration: 721 

A. Sims------------------------------------------------
35% ~educed to 25%: B. Smith----------------------------792 
25% reduced to 15 % on medicals, motivation: 

,M. Spratlen--------------------------------------------518 
50% awarded: poor motivation, work experience: 

W. StugelmPyer-----------------------------------------444 
30% reduced to 20%: young, no objective findings, H.S. 

education: J. Temple--~-------------------------------584 
20% award reaffirmed on reconsideration: J. Temple------722 
35% reduced .to 20%: cannot measure loss of earning 
capacity where retired: R. Townsend--------------------570 

50% reduced to 25%: poor motivation: D. Van Eaton------572 
25% reduced to 15%: D. Williams------------------------- 33 
25~ redu7ed to 10%: 24 years ol~, retrained, H.S 616 

education: J. Wolf-------------------------------~----
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(2) Back
Q 140% reduced to 25%: R. Howard------------------------------

10% increase affirmed: 50 year old heavy equipment
operator: A. Hughes---------------------------------------- ^

50% award remanded for more evidence: B. Jones-----------
75% reduced to 45% total for two back injuries:

30% (total) affirmed with discussion of determination of ci*
disability: R. Jones--------------------------------------

60% affirmed; no PTD found: B. Lambrecht------------------80!
30% affirmed; psychiatric condition pre-dated injury;
motivation poor, back fusion: G. Leach------------------

5% increased to 20%; claimant medically stationary: ,
F. Lynch-----------------------------------------------------

30% reduced to 20% although poor education & weight
restriction: J. Mason-------------------------------------

No PPD awarded where no loss of wage earning capacity:
B. Matthews--------------------------------------------------

80% affirmed: no manual labor, high IQ, high school
education: L. McCarley------------------------------------

25% reduced to 15% based on similar cases: R. McCartney-
10% increased to 20%: limited to moderate work:
E. McManama--------------------------------------------------_ c

75% affirmed: O.Morris-------------------------- ------------.
20% increased to 35%: B. Muroff----------------------------
35% award reversed; adaptable, young, minimal impair-
ment: R. Nichols------------------------------- ----------- _ “

80% reduced to 50%; motivation poor: R. Oakley---------- ‘
10% reversed: no loss of earning capacity:

R. Pederson-------------------------------------------------- g2g
40% award affirmed with dissent: D. Reynolds-------------
5% reversed: no loss of wage earning capacity:

25% (total) reduced to 15%: no objective findings:
A.  ims--------------------- ---------------------------------

25% total reduced on review; affirmed on reconsideration:^2^
A.  ims-'-----------------------------------------------------

35% reduced to 25%: B.  mith-------------------------------- 792
25% reduced to 15 % on medicals, motivation:
,M.  pratlen------------------------------ 518

50% awarded; poor motivation, work experience:
W.  tugelmeyer----------------------------------------------- 444

30% reduced to 20%: young, no objective findings, H. .
education: J. Temple-- -------------------------------------584

20% award reaffirmed on reconsideration: J. Temple-------722
35% reduced to 20%: cannot measure loss of earning
capacity where retired: R. Townsend----------------------- 570
50% reduced to 25%: poor motivation: D. Van Eaton------ 572
25% reduced to 15%: D. Williams---------------------------- 33
25% reduced to 10%: 24 years old, retrained, H. 
education: J. Wolf----------------------------------------
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1
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. . : i • w· ~aga :~ • lf inger• ?: : •.\: · ··_.-:. ·./.::·;.,N:{if :i';i' tr . : : , "'· . )i .. 
,, •( / •!": •~•:.~: t,~:t:, ••.•~•j:·~~/• --~:'7 ••, :-L•• d • _, , -~:~ ,/ • , I•.•• ~,~ • ': • •,,, ' ., ' 

·,. f \_Re~anq
1
_:?r~tr ·to rei,nstate _.Re·f_eree •:~- orde~ t,o 40% :_, - _ , 858 

, .. ;. ·· .-·~·. ·Boye~. ---. --., . --. -- .--- _ · ---· .---- _· · -- .. ,· ..... -- .. ·---- _ -. -
·· :: .. 10%( award: reversed;.-'·no loss of ·function: • -A. Crook-:------358 

. : ~ · 1s'% '·los::i bf thumb. reduced_ to· 5%: V·.- Jeremi:ah.:. __ :._:.._ ___ .,,._.-..:.224 
:,_ 70%· .. i'ittle finger expanded to• 10%' hand award: ·S. Mills.:..-633 

·. Non'e,· awarded for dermatitis, since no lost function; . or · 
: wage· ·ear:ning· cap·acity:_ .. I.: Penifold----~; ____ ...:.:_ _ _:·_..:._:·;--.:.:...299 
. ,. ";. . : . ', . . . ' ' 

. :· ' . >' 
i. •• 

+ : ••• _ •• • 

: .. { 5 ) Leg - . . . . 
. . ' . . ,· . . 

;. 35~ a~ar<:1 by Determinatio~ Order.'af.fin_ned: A: Brech-·-.:..--424· 
. ·35% :reduced .. to· 20%; · ·loss of. use .not_ equated w1.th mechan-

. ical" impairment: J. Caree-----:....-:~---,;.------..:. _________ .;;_ 
7~% .~t~·t~~) reduced to -50%: no 0 effo.rt to. mitigate dis-, 690 
· _ ab1.l1 ty.: . c ~ Cross----------------.,--------------:--------
Addi_tional ,5% leg r~versed: prior awards adequate:· 110 

F. Fishbau~h------------~--~------~----------~--------- · 
~5%. reduc·ed to 2.5% where claimant requested increase: 

1 . ' v. Hauth~------------~---------~-----------------------808. 
2.0% reduced to 10% where repeated, unrelated injuries to 
, · knee: s. H~nslee-----------~----~-----------~-~~------835 
15% affirmed: R. Howells---------~-----------..;,, __________ 16. 
5% _affirmed: R. Jones-------------..:-"'.'---------:------"7-.--512 
15% knee.reversed; Determination Order reinstated: 

J .• Jungwirth------------------:..------------------·--------282 
3.0% .. r~v~rsed; Determination Order .reinstated: V. Shaw---316 

._'( 6) Neck & Hei:td 

60% .neck increased to PTD on physical •incapacity alone: 
.. G. Beck·-_________________________________________ :_ _____ 152 

~ 100% ~educed to 15%: psychological conditidn also 395 
involved: c. Gilinsky--------..:.-.,..;.. _____ ·_-:-------------:- · . 

No. ppb·where,disability due to pre-existing disc disease: 
·.· J~ J6hrison-.:.. __________ .:_ __ ~---------------------------~-622 
40% ·for ne.ck, back, shoulder reduced to 25%: M. Marlow--408 

'15% awarded on•:teview: R. Stinson------..,: ____ _:, ___ ,:_ ______ .:..469 
35% for head injury r~duced to 20%: D. Webb------------~350 

: {7)' Unclassj,fied 

·10% PPD for abdomen injury affirmed: L. Clark--.-----·:_ ___ ZZO 
Determination Order significantly reduced despite 

Referee's .increase: M. Conley-----·--------------------83 2 
35% for dermatitis condition reduced to 25%: L. Crane---113 

-920-

6)1 

Remand border to reinstate -Referee's' order to 40%: , g^g
•A'. •Bbycer-'-T --- --i.——:—----— ---------- -—^—

.,10%( awardr reversedi'no loss of function: -A. Crook-.------ 358
f 15%‘loss of thumb , reduced to 5%: V-.- Jeremiah-------- -—--224
'-. 70%. little finger expanded to- 10%' hand award:  . Mills—633
-None■■ awarded for dermatitis, since no lost function; pr

. Wage earning’ capacity: I. Penifold-----*---—--- :----288

; . (5) Leg ■

35% award by Determination Order- affirmed: A. Brech—---424
'3,5% reduced; to 20%;'loss of. use not. equated with mechan-

i’ , icdi impairment: J. Caree —:------------ -— -------
‘ 75% (total) reduced to 50%: no'effort to mitigate dis-; ^q_

ability: . C. Cross^------------- ^----------^-------- :--------
Additional 5% leg reversed? prior awards adequate:'

F, Fishbaugh------------- -—----- -—------------ -----------35%.reduced to 25% where claimant requested increase:
\ V. Hauth———------- ----------- ---- ----------- -----------808
; 20% reduced to 10% where repeated, unrelated injuries to

knee:  . Henslee-------------^ ;—--------------— --------835
15% affirmed: R. Howells----------- ^------------------------ 16
5% affirmed: R. Jones-------------- ------------;------—.— 512
15% knee.reversed; Determination Order reinstated:

J, Jungwirth------------------ ^----—------------- ---------282
30% reversed? Determination Order reinstated; V.  haw---316

v!''\ r4-)''.'HaridV'&'^Tinger^ :•/ -'. !' y ,\s

,(6) Neck & Head
60% neck increased to PTD on physical incapacity alone:

. G, Beck—-------- ----:---------------------------------------152
'■ 100% reduced to 15%: psychological condition also ^95

involved: C. Gilinsky---------r------- —;------------- --
No, PPD where disability due to pre-existing disc disease:

J; Johnson----------------r---------- ------------------- --622
40% for neck, back, shoulder reduced -fco 25%: M. Marlow--408
15% awarded on review: R. Stinson------------------------ 46 
35% .for head injury reduced to 20%: D. Webb------------ -350

(7) Unclassified
22010% PPD for abdomen injury affirmed: L. Clark—---------

Determination Order significantly reduced despite
Referee's .increase: M. Conley---------------*----------- 832

35% for dermatitis condition reduced to 25%: L. Crane---113
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Unclassified 

Determination Order ~einstated on vascular· conditon: 859 
J. Debnarn----------------------------------------------

50% for angina reversed: C. Duffy-----------------------134 
Determined although claimant not vocationally 

stationary: L. Harris-----------------------~--------- 54 
10% for headaches, eyeaches reversed; not related to 507 

head injury: A. Hinton--------------------------------
100% reduced to 85% where claimant sought PTD: 

G. Howard----------------------------------------------736 
Respiratory problems only temporarily execerbated: 

N. Hunt------------------------------------------------745 
20% chest reversed where no ~~ss of earning capacity: 

K. Johnson---------------------------------------------172 
Referee cannot determine where issue not raised: 

M. Pangborn--------------------------------------------592 
30% award for psychological condition in teacher 

reduced to 10%: N. Pe~ala-----------------------------347 
How to determine loss of wage earning capacity: · 

M. Puckett---------------------------------------------213 
No loss of earning capacity warrants no PPD: J. Shay----487 
35% awarded for psychological condition: L. Short-------731 
10% for headaches reversed: no loss of earning capacity · 

proven: L. Thompson-----------------------------------569 

(8) Miscell~neous Problems 

Scheduled injury: impairment is only one indicator of 110 
loss of function: F. Fishbaugh-----------------------­

Differen~ unscheduled injuries should be considered 
together to determine disability: R. Jones------------512 

PROCEDURE 

Administrative agency not to determine consitutionality 
of administrative rule: J. O'Neil---------------------714 

Aggravation denial affirmed by Court of Appeals, on 
remand: G. Reid------~---------------~----------------517 

Amended Order 0n Review: attorney's fee: M. Gilbert----304 
Board cannot dismiss Request for Review for failure to 

file brief: W. Brown----------------------------------295 
Board ~annot order out-of-state agency to take action: 747 

F. King------·----------------------------------------~-
Carrier should ~pecify grounds for denial: T. Hayden----400 
Claimant joined as respondent on Board Review: 893 
. R. DeGraff---------------------------------------------
Claimant must show.reliance on acceptance to his detri-

ment to stop carrier from denying: G. Spear-----------787 
Motion to reopen record denied: w. Vain-----------------879 
Offset vs. future awards allowed following .307 adjust-

ment: M. Propes---------------------------------------825 
-921-

m
(7) Unclassified

Determination Order reinstated on vascular conditon:
J. Debnam----------------------------------------------------

50% for angina reversed: C. Duffy--------------------------134
Determined although claimant not vocationally

stationary: L. Harris--------------------------^----------- 54
10% for headaches, eyeaches reversed; not related to
head injury: A. Hinton------------------------------------

100% reduced to 85% where claimant sought PTD:
G. Howard---------------------------------------------------- 736

Respiratory problems only temporarily execerbated:
N. Hunt-------------------------------------------------------745

20% chest reversed where no loss of earning capacity:
K. Johnson--------------------------------------------------- 172

Referee cannot determine where issue not raised:
M. Pangborn-------------------------------------------------- 592

30% award for psychological condition in teacher
reduced to 10%: N. Pe'rala--------------------------------- 347

How to determine loss of wage earning capacity:
M. Puckett----------------------------------------------------213

No loss of earning capacity warrantsno PPD: J. hay------487
35% awarded for psychological condition: L.  hort---------731
10% for headaches reversed: no loss of earning capacity
proven: L. Thompson---------------------------------------- 569

# (8) Miscellaneous Problems

 cheduled injury: impairment is only one indicator of
loss of function: F. Fishbaugh------------------------

Different unscheduled injuries should be considered
together to determine disability: R. Jones----------

110
512

PROCEDURE

m

Administrative agency not to determine consitutionality
of administrative rule: J. O'Neil---------------- ------- 714

Aggravation denial affirmed by Court of Appeals, on
remand: G. Reid------ ^----------------- ------------------- 517

Amended Ordex* on Review: attorney's fee: M. Gilbert---- 304
Board cannot dismiss Request for Review for failure to

file brief: W. Brown----------- --------------------------- 295
Board cannot order out-of-state agency to take action:

F. King---------------------------------------------------- —
Carrier should specify grounds for denial: T. Hayden----400
Claimant joined as respondent on Board Review:
. R. DeGraff---------------------------------------------------
Claimant must show reliance on acceptance to his detri­
ment to stop carrier from denying: G.  pear------------ 787

Motion to reopen record denied: W. Vain------------------- 879
Offset vs. future awards allowed following .307 adjust­

ment: M. Propes-------------------------------------------- 825
-921-



 

        
         

        
  

      
 

        
      

       
     

      
     

        
   
       

 
      
     
      

 
        

     
       
    

       
       

   
       

     
        
     
      
        

  
        

 
        

     
       
      

  
       
   
       

   
      

   
       

   
    
        

 

PROCEDURE 

, Date Order on Reconsideration made changed: A. Sims-----721 
, Date Order On Reconsideration made changed: J. Temple---723 
Denial affirmed on remand from Court of Appeals: 800 

E .. Gibson-------------------------------------~--------
Denial affirmed on remand from Supreme Court: 

E. Hutcheson-------------------------------------------860 
: Denial of cervical condition affirmed on remand: D. Moe-346 
Department's order suspending TTD invalid: J. O'Neil---­

;Erroneou~ to order resubmission to evalua~ion where no 630 
worsening, closure not premature: T. Diggs-----------­

! Hearing ordered: to determine whether Keinbock's 
: · Disease compensable on remand: J. Van Cleave----------827 
; Last injurious exposure rule applies only to 2 on-the-

job injuries: S. Leffler------------------------------698 
Matter remanded for further evidence on earning capacity: 

B. Jones-----------------------------------------------257 
!Motion for further hearing denied: G. Sims--------------181 
Motion for Reconsideration denied: K. Johnson-----------172 

:Motion for Reconsideration denied: no new arguments: 
T. Springgay-------------------------------------------443 

·Motion for remand denied: no indication re why new 
evidence should be considered: L .. Harry---------------873 

Motion to Dismiss denied although appellant filed on 
brief: K. Sahnow----------------~---------------------313 

Motion to include additional evidence denied: R. Briley-803 
-Motion to include additional evidence on Board review · 

· denied: G. Rowling------------------------------~-----719 
Motion to receive· new evidence denied; Social Security 

determinations are not relevant: M. Rodman------------840 
Motion to Reconsider Order of Remand denied: G. Spear---787 

-Motion to Remand denied: s. Lambert--------------------- 57 
Motion.to re-open hearing denied: J. Eber---------------71~ 
Motion to re-open hearing denied; case not insuffiently 370 

developed: C. Monroe---------------------------------­
Motion to strike denied where issue previously ruled on: 736 

H. Bachman---------------------------------------------
No appeal allowed after lump sum payment, attempt to 

repay sum; with dissent: A. Lindriscina---------------
1Offset of TTD against PPD allowed: L. Jones-------------897 

_ !Offset PTD payments against TTD owed where claim 
·· reopened: M. Brougher---------------------------------658 
Ori Remand: partial denial reverses and PPD reinstated: 

A.- Banks-----------------------------------------------320 
One carrier not responsible for other carrier's expert · 

' witness fee: O. Hanna---------------------------------505 
:Order Abating Order on Review {for Reconsideration): · 
1. M. Scarborough-----~------------------~----------------244 
Order Abating Order on Review: misplaced Request for 
. Reconsideration: J. Jones-----------------------------209 

Order of· dismissal rescinded: A. Westensee--------~----- 61 
: Where parties unable to reach settlement_, hearing reset: 880 

G. Hawke-------------------~---------------------------

-922-

' PROCEDURE

I Date Order on Reconsideration made changed: A.  ims-----
I Date Order On Reconsideration made changed: J. Temple 723
■Denial affirmed on remand from Court of Appeals: qqq
1 E.. Gibson------------------------------------------- ,--------
Denial affirmed on remand from  upreme Court:

E. Hutcheson-------------------------------------------------860
Denial of cervical condition affirmed on remand: D. Moe-346
Department's order suspending TTD invalid: J. O'Neil----

; Erroneous to order resubmission to evaluation where no
worsening, closure not premature: T. Diggs-------------

Hearing ordered: to determine whether Keinbock's
Disease compensable on remand: J. Van Cleave----------- 827

Last injurious exposure rule applies only to 2 on-the-
job injuries:  . Leffler---------------------------------- 698

Matter remanded for further evidence on earning capacity:
B. Jones---—------------------------------------------------257

!-Motion for further hearing denied: G.  ims----------------181
Motion for Reconsideration denied: K. Johnson---------- —172
Motion for Reconsideration denied: no new arguments:

T.  pringgay------------------------------------------------- 443
Motion for remand denied: no indication re why new

evidence should be considered: L.. Harry-----------------873
Motion to Dismiss denied although appellant filed on

brief: K.  ahnow-*---------------- ^^-313
Motion to include additional evidence denied: R. Briley-803
Motion to include additional evidence on Board review

• denied: G. Rowling-------------- :--------------------------719
Motion to receive new evidence denied;  ocial  ecurity

determinations are not relevant: M. Rodman------------- 840
Motion to Reconsider Order of Remand denied: G.  pear---787
Motion to Remand denied:  . Lambert-------------------------57
Motion, to re-open hearing denied: J. Eber-----------------718
Motion to re-dpen hearing denied; case not insuffiently ^70

developed: C. Monroe--------------------------------------
Motion to strike denied where issue previously ruled on:

H. Bachman---------------------------------------------------
No appeal allowed after lump sum payment, attempt to

repay sum; with dissent; A. Lindriscina----------------
Offset of TTD against PPD allowed: L. Jones--------------- 897
Offset PTD payments against TTD owed where claim

reopened: M, Brougher------------------------------------- 658
On Remand: partial denial reverses and PPD reinstated:

A.- Banks-------------------- 320
One carrier not responsible for other carrier's expert
witness fee: 0. Hanna------------------------------------- 505

Order Abating Order on Review (for Reconsideration):
M.  carborough----- ---------------------- 244

Order Abating Order on Review: misplaced Request for
. Reconsideration: J. Jones---------------------------------209
Order of- dismissal rescinded: A, Westensee------------------ 61
Where parties unable to reach settlement, hearing reset: .

G. Hawke---------------------------------- ^------- -----------

721
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Order_on Reconside7ation: increased attorney's fee 197 
denied: E. Harris-------------------------------------

Order on Reconsideration: shoulder condition temporarily 113 
Worsened· M Scarborough------------------------------. . . 787 

Order on Remand amended: G. Spear--~--------------------
Order on Remand: denial of claim disapproved: · 131 

K-. Hollin---------------------------------------------- 135 
Order on Remand for PTD: A. Kilgore----------~---------- 134 
Order on Remand: 50% PPD for angina reversed: c. Duffy­
Order on Remand: referee's order reinstated: B. Hamlin-380 
Order on Review abated for reconsideration: E. McManama-693: 
Order on Review affirmed on reconsideration: J. Jones---209 
Order on Review amended: M. Kizar-----------------------473 
Party aggrieved unde7 ORS Ch.183 can request WCB hearing; 773 

Board does not review: J. Checkal--------------------­
Pr~or_Order· findin~ rheumatoid arthritis compensable res 159 
· Judicata: E. Hair-------------------------------------
Reconsideration denied after previous reconsideration: 288 

I. Penifold--------------------------------------------
Reconsideration denied: Board can determine issues not 656 

cross-apoealed: P. Talbot-----------------------------
. d - . . d . d kl. 303 Reconsi eration motion enie : R. Fran 1n--------------

Rec6nsideration motion denied: dermatitis condition 538 
ended when employment terminated: I. Penifold--------­

Reconsideration Order: date PTO to commence not changed: 202 
M. Wilke-----------------------------------------------

Reconsideration request denied with comment: · 264 
R. Boatright-------------------------------------------

Referee not to add various awards of compensation for 362 
loss of earning capacity: L. Flitcraft---------------- 3 

Referee to con~ider additional medical report: E. Lenox- 51 
Referee's opinion reinstated on remand from Coui:t of 530 

Appeals: J. McCarter---------~------------------~----- 517 
Referee's order reinstated on re~and: B. Roll-----------
Referee's order reinstated on remand from-Court of 598 

Appeals: R. Emerson-----------------------------------
Remand by Supreme Court for further proceedings: 357 

G. Clark---------------~-------------------------------
Request for reconsideration denied: M. Gilbert---------- 304 
Request for reconsideration denied~ claim reopened 257 

until claimant vocationally stationary: B. Jones------
Reques! for reconsideration denied: where untimely: 520 

R. W1ne------------------------------------------------
Request for remand for further evidence denied: 536 

J. Grirnaldi--------------------------------------------
Request to reconsi~er_de~ie~: appeal t~ Court of 268 

Appeals removes Jurisdiction: T. Springgay-----------­
When .307 order is in effect, one carrier cannot settle: 893 

R. DeGraff---------------------------------------------
Where attorney withdraws matters from consideration, 228 

they cannot be reinstated: W. Russell-----------------

-923-
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PROCEDURE

Order on Reconsideration: increased attorney's fee
denied: E. Harris------------------------------------------

Order on Reconsideration: shoulder condition temporarily^^
worsened: M.  carborough-'--------------------------------Order on Remand amended: G.  pear— ---------------------- ^

Order on Remand: denial of claim disapproved: ^
K. Hollin----------------------------------------------------

Order on Remand for PTD: A. Kilgore-----------------------
Order on Remand: 50% PPD for angina reversed: C. Duffy-
Order on Remand: referee's order reinstated: B. Hamlin-380
Order on Review abated for reconsideration: E. McManama-693
Order on Review affirmed on reconsideration: J. Jones---209
Order on Review amended: M. Kizar--------------------------473
Party aggrieved under OR Ch.l83 can request WCB hearing;

Board does not review: J. Checkal-----------------------
Prior Order finding rheumatoid arthritis compensable res , j-q

judicata: E. Hair------------------------------------------
Reconsideration denied after previous reconsideration: ^po

Reconsideration denied: Board can determine issues not
cross-appealed: P. Talbot---------------------------------^03

Reconsideration motion denied: R. Franklin---------------
Reconsideration motion denied: dermatitis condition

ended when employment terminated: I. Penifold----------
Reconsideration Order: date PTD to commence not changed:

M. Wilke-----------------------------------------------------
Reconsideration request denied with comment:

R. Boatright------------------------------------------------
Referee not to add various awards of compensation for gg2

loss of earning capacity: L. Flitcraft------------------
Referee to consider additional medical report: E. Lenox-
Referee's opinion reinstated on remand from Court of

Appeals: J. McCarter---------- ;------------------- :—----
Referee's order reinstated on remand: B. Roll------------
Referee's order reinstated on remand from Court of ^gg
Appeals: R. Emerson----------------------------------------

Remand by  upreme Court for further proceedings: oct
G. Clark---------------- ------------------------------------

Request for reconsideration denied: M. Gilbert-----------
Request for reconsideration denied: claim reopened 257

until claimant vocationally stationary: B. Jones—-----
Request for reconsideration denied: where untimely:

R. Wine------------------------------------------------------
Request for remand for further evidence denied; ^gg

J. Grimaldi---------------------------------------------- ----
Request to reconsider denied: appeal to Court of 268
Appeals removes jurisdiction: T.  pringgay-----------—

When .307 order is in effect, one carrier cannot settle: pqp
R. DeGraff---------------------------------------------------

Where attorney withdraws matters from consideration, 228
they cannot be reinstated: W. Russell-------------------
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REQUEST FOR HEARING 

, Appeal right on D.O. lost where lump sum accepted; with 867 
i dissent: C. Jones--------------------------~---------- . I , . 
l Employer can raise issue at hearing: J .. Mason----------- 525 
! No good cause shown for late filing: personal problems 177 
1 riot sufficient: J. Madewell---------------------------
'. Not timely where 19 months after Determination Order_: 4 78 
: G. Bennett---------------------------------------------
: Reinstated· where dismissal based on technical mix-up·: 822 
: E. Marshall--------------------------------------------
jTimel¥ filed; f~rst day does not coun~ .in determining ·a 35 
i period: S. Henslee------------------------------------ · 
JWithdrawn by claimant, despite attorney's effort: 864 
l M. Woldeit-------------------------------------------~-
jWithdrawn by same means as made: dismissed: M. Woldeit-864 
i 
I ,, 
iREQUEST FOR REVIEW 

· · d · • . 786 :D1sm1sse: D. Saw1ck1-----------------------------------
:oismissed: all parties not served with notice: 728 
: C. Johnson--------------------------~----------------~-. 
IDismissed: copy not sent to carrier: D. Tinner----~----643 
0 Dismissed: filed late:. r: Arbogast---------------------708 
;Dismissed:_ interim orders not appealable: 269 

J. Swear1ngen------~-----------------------------------
Dismissed: no jurisdiction: V. Ayer-------------------- 694 ·., 
Dismissed: no jurisdiction where Referee reconsidering: 

v. Dockstrader-----~-------------------~---------------115 
Dis~issed: not appropriate for hearing on Own Motion 651 

referral:1 J. Carter---------------------------~-------828 
Dismissed: not served on all parties: M. Anderson------ 127 
Dismissed: Referee's order not final: D. Burks---------
. . . f . I d f. 1 1 158 Dismissed: Re eree sorer not 1na : J. Gonsa ves----- 656 
Dismissed: Referee's order not final: R. Wehr----------
·o. . . d . 3 d 1 · ' 11 4 39 . 1srnisse : request past O ay ;Lm1.t: E. Leave ------- BiG 
Dismissed where Referee's order not final: D. Bartell--­
~otion to Dismiss denied where appellant filed no brief: 787 
1• G. Spear------------------------------~----------------4 2 
T~mely filed: moti?n to dismiss denied: T. Orman------- 6 : 5 
Withdrawn: J. Aldri~h, Jr.------------------------------353 
~ithdrawn: J. Alzuri----------------------------~------- 55 
~ithdrawn: P. Anderson----------------------------------353 
~ithdrawn: W.· Beebe-------------------~---------~-------708 
ijithdrawn: T. Bronson-----------------------------------5a7 
ijithdrawn: L. Cobb--------------------------------------139 
~ithdrawn: R. Cundell-----------------------------------652 
"1i thdrawn: J. Davidson------------------------------·---- . 
~ithdrawn: 'J. Delacruz---------------------~------------ 55 
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i REQUE T FOR HEARING

■ Appeal right on D.O. lost where lump sum accepted; with
I dissent: C. Jones------------------------------ ------------
i Employer can raise issue at hearing: J. Mason---------- --525
! No good cause shown for late filing; personal problems
' not sufficient: J. Madewell----- -------------------------
'Not timely where 19 months after Determination Order: m jq
; G. Bennett--------------------------------------------- -----
■ Reinstated where dismissal based on technical mix-up:

jTimely filed; first day does not count in determining
\ period;  . Henslee-------------------- ^--------------------
1 Withdrawn by claimant, despite attorney's effort: qca
i M. Woldeit----------------------------- --------------------
{Withdrawn by same means as made: dismissed: M. Woldeit-864

O

iREQUE T FOR REVIEW
r.' ■ J ^ ■ 786:Dismissed: D.  awicki---------------------------------------
.Dismissed: all parties not served with notice: y2s

C. Johnson----------------------------- -------------------- -
{Dismissed: copy not sent to carrier: D. Tinner---- ------643
Dismissed: filed late:. 1', Arbogast----------------------- 708
^Dismissed: interim orders not appealable: 269

J.  wearingen------,-------------------------- ---------------
Dismissed: no jurisdiction: V. Ayer-----------------------694
Dismissed: no jurisdiction where Referee reconsidering:

; V. Dockstrader---- ^---------------------- ------------------115
Dismissed: not appropriate for hearing on Own Motion

referral:) J. Carter--------------- g20
Dismissed: not served on all parties: ,M. Anderson------- ^27
Dismissed: Referee's order not final: D. Burks-----------^^g
Dismissed: Referee's order not final: J. Gonsalves------
Dismissed: Referee's order not final: R, Wehr-----------
Dismissed: request past 30 day limit: E. Leavell-------- gyg
Dismissed where Referee's order not final: D. Bartell---
Motion to Dismiss denied where appellant filed no brief: ygy

G.  pear--------------------------------- —.-----------------^g2
Timely filed: motion to dismiss denied: T. Orman------- g^g
Withdrawn: J. Aldrich, Jr.------------- --------------------
Withdrawn: J, Alzuri-------------------- --------------------
Withdrawn; P. Anderson--------------------------------------- g^g
Withdrawn: W. Beebe--------------------- ----------------- -—ygg
Withdrawn: T. Bronson------------------------------- 5gy
Withdrawn: L. Cobb-------------------------------------------- -|^gg
Withdrawn: R. Cundell---------------------------------------- gg2
Withdrawn: J, Davidson---------------------------------- ----
Withdrawn': J. Delacruz------------------------- 55
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FOR REVIEW 

Withdr~wn: J. Dyer--------------------------------------880 
Withdrawn: W. Dyer--------------------------------------665 
Withdrawn: M. Gillespie--------------------------~------172 
Withdrawn: J. Grimaldi----------------------------------536 
Withdrawn: G. Hayes-------------------------------------665 
Withdrawn: L. (Wilson) Leach----------------------------849: 
Withdrawn: G. Lewis------------------------------------- 58 
Withdrawn: A. Morris------------------------------------646 
Withdrawn: R. Nolind------------------------------------647 
Withdrawn: C. O'Neill-----------------------------------714 
Withdrawn: L. Osborn----------------------- -------------847~ 
Withdrawn: S. Parish------------------------------------605 
Withdrawn: M. Pennington--------------------------------132 
Withdrawn: R. Pressell----------------------------------765 
Withdrawn: D. Pyburn------------------------------------133 
Withdrawn: L. Rogers-----------------------------------~142 
Withdraym: H. Sather------------------------------------607 
Withdrawn, not dismissed; Referee has jurisdiction: 

D. Sawicki---------------------------------------------786 
withdrawn: D. Sodeman-----------------------------------216 
Withdrawn: C. Solomon----------------------------------- l 
Withdrawn: D. Thennes-----------------------------------595 
Withdrawn: A. Westensee---------------------------------246 
Withdrawn: R. Yates------------------------------------- 35 

SECOND INJURY RESERVE FUND 

D~termination of department co~clrisiv~; Referee"s. order 
disregarded: Teledyne Wah Chang-:--------,:--~------·----- 544 

·Evidence of permanent disability from first irijury - . 544 
submitted to Evaluation Diyision: Teledyne-Wah Chang--

STIPULATIONS &·SETTLEMENTS 

. _.-: ·· .. · June~,ded ~tipulation for. lump· sum settlement:· P·.: .Harn----- 81 
· · ., :: · f\.ppe~-1- to cou·~t of Appeals, dismissed:-, cl·aim accepted · _ 
<:·:.:.:,,:'.after .claimant died:" .J~ .Avdeef.:,;------,----------------- 9 

.. ·.,.,''.: .Ay"fi_9rn_ey 1 _s fee stip\J.la._ted ·to .for ·Boa_n;:i° review: · · 417 . 
. . ·., '. _ -.~.;-_.:- :p/ · Babcock--_---:...----:-'"-=-7---:--=:---:.~-----:--.--..:----:-:----:-:--:--7'--.:.- . 

···.: ,., '.Disputed claim' settlement' for .aggravation: . R~. Zitzewitz-619 
' ···:·; ;.: .. · Op_iii,io_ri arid· Order i~sues limited- by stipulatio'n: , . . . _ 

.,_', -'_.~i ;· /~:-\·Murr~~·---"-.:.-.;._~-----:-~-:-.---::~:--~~~--:..--~-:~--..::--.:-:---:-~-:----:-88 3: 
./~."'.\~/(-~::/::. .. . ,·. ' ,, .. 
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REQUE T FOR REVIEW

Withdrawn: J, Dyer-------- r----------------------------------880
Withdrawn: W. Dyer------------------------------------------ 665
Withdrawn: M. Gillespie-------------------------------------172
Withdrawn: J. Grimaldi-------------------------------------- 536
Withdrawn: G. Hayes----------------------------------------- 665
Withdrawn: L. (Wilson) Leach------------------------------- 849
Withdrawn: G. Lewis----------------------------------------- 58
Withdrawn: A. Morris---------------------------------------- 646
Withdrawn; R. Nolind---------------------------------------- 64.7
Withdrawn: C. O'Neill----------------------- ;--------------- 714
Withdrawn: L. Osborn---------------------------------------- 847
Withdrawn:  . Parish---------------------------------------- 605
Withdrawn: M. Pennington----------------------------------- 132
Withdrawn: R. Pressell--------------------------------------765
Withdrawn: D. Pyburn---------------------------------------- 133
Withdrawn: L. Rogers----------------------------------------142
Withdrawn; H.  ather---------------------------------------- 607
Withdrawn, not dismissed; Referee has jurisdiction:

D.  awicki---------------------------------------------------786
Withdrawn: D.  odeman--------------------------------------- 216
Withdrawn: C.  olomon-------------------------------------- 1
Withdrawn: D. Thennes---------------------------------------595
Withdrawn: A. Westensee------------------------------------ 246
Withdrawn: R. Yates------------------- 35

' ECOND INJURY RE ERVE FUND

Determination of department conclusive; Referee's order
disregarded: Teledyne Wah Chang-r-------—r---- —'----- 544

Evidence of permanent disability from first injury •
submitted to Evaluation Division: Teledyne Wah Chang—

m

. •  TIPULATION .&■ ETTLEMENT 
> '81■. ’.Amended stipulation for, lump sum settlement: P..-.Ham“----

Appeal, to Court of Appeals; dismissed;-, claim accepted
! after . claimant died: ' Avdeef-----^—------------------- 9

, ■ . At'torney's fee stipulated to ,for Board review:
■ Di ■ Babcock---------- --------------- ------ :■-- --- --------•=—

bisptuted claim' settlement for .aggravation: ,R.. Zitzewitz-619
Op^inio.n and'Order issues limited-by stipulation:
;.:M',-VMurray'-- —^—,—:------—;------------— ----r------ —883
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-& SETTLEMENTS 

Disputed claim settlement for hearing loss claim: 717 
1 W. Byington--~-------------------------------------~---
i Disputed claim settlement: heart disease claim which 
!-· . Referee found compensable: J. Dilworth----·------------ 450 
;-. Dispu~ed cl.aim s 7ttlem~nt ~n aggravation/new injury 3 
· cl~im: V. Armitage------------------------------------! Disputed claim settlement on Own Motion question: 
i J. Thompson----------------·----------------------------270 

.. i Disputed claim settlement on· Own Motion question: . 
l · M. Wise-----~-----------------------------------------~657 
j .No settlement allowed by one carrier where .307 order in 
!-· effect: R. DeGraff------------------------------------893 
i Own Motion question settled by stipulation: z. Olson---.- 731 
I PPD for low back· increased to 10% total; offset allowed: 
i. ·R. Bailey----------------------------------------------573 
j Partial denial of back condition disputed:. L •. Wilson----543 

Post-hearing disputed claim settlement.on course and ·, 
. scope question: J. Lacey-------------------------------56 
t.Post-hearing disputed claim-settlement_on new injury. 
r · · claim: R. Stewart-------------------------------------· 1 · 
!·Referee's award of 25% modified'· to °15%: E. Mauk--,---~,:_ __ · 65 
i ·Rig~t to medical services related to injury cannot be _ 85 
f stipulateq away: T. Bontrager-------------------------- O 
r Stipulation for 10% increase to leg: R. Riggs----------- 67 
'_ 10% PPD fo~ badk,·nose and neck claims aw~ided: 531 
.. B. Matthews--~-----------------------------------------. -

Third party settlement for death of worker by high · 689 
voltage cable: D. Gates------------------------------­

Where parties unable to reach "approvable disposition", 
-hearing ~es~t: G. Hawke---------------~-~-------------880 

TEMPORARY TOTAL DISABILITY 

1 Awarded, based on medical evidence: A. Colbert---------- 104 
i - Cervical strain not prematurely closed: · J. Johnson---·.;.--:~: 

Claim not prematurely closed: R. Stinson-----------~---­
Date of·reopening changed to date of hospitalization: 

B. Camp be 11----·--..;-----~-----------·-------------------_-- 3 91 
Determination order affirmed: A. Brech----------------~-424 
Hearing to be opened to determine TTD paid claimant by 

non-complying employer and insurer: B. Mavis---------- 632 
No entitlement to more shown: E. McManama--------------- 693 
No increase where stationary, no worsening: A. Hughes--~ 433 
No offset against future award ~here reopening is · 257 

ordered: .B. Jones-------------------------------------
No prope~ documentation of 6-day work week submitted to· 592 

change TTD: M. Pangborn-------------------------------
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;  TIPULATION &  ETTLEMENT 

Disputed claim settlement for hearing loss claim:
W. Byington ^

Disputed claim settlement: heart disease claim which
Referee found compensable: J. Dilworth

Disputed claim settlement on aggravation/new injuryclaim: V. Armitage ^
Disputed claim settlement on Own Motion question:J. Thompson ^^®
Disputed claim settlement on Own Motion question: .

M. Wise :
No settlement allowed by one carrier where .307 order in

effect: R. DeGraff
Own Motion question settled by stipulation: Z, Olson
PPD for low back increased to 10% total; offset allowed:

■ R. Bailey
Partial denial of back condition disputed: L. Wilson
Post-hearing disputed claim settlement on course and

scope question: J. Lacey '
Post-hearing disputed claim settlement oh new injury

claim: R.  tewart : ■ ^
Referee's award of 25% modified to 15%: E. Mauk ^
Right to medical services related to injury cannot be
stipulated away: T. Bontrager

 tipulation for 10% increase to leg: R. Riggs
10% PPD for back, nose and neck claims awarded:

. B. Matthews--
Third party settlement for death of worker by high

voltage cable: D. GatesWhere parties unable to reach "approvable disposition",
hearing reset: G. Hawke ^

Q

O

TEMPORARY TOTAL DI ABILITY

Awarded, based on medical evidence: A, Colbert
Cervical strain not prematurely closed: J. Johnson
Claim not prematurely closed: R.  tinson :
Date of reopening changed to date of hospitalization:B. Campbell 391
Determination order affirmed: A. Brech .-424
Hearing to be opened to determine TTD paid claimant by

non-complying employer and insurer: B. Mavis
No entitlement to more shown: E. McManama
No increase where stationary, no worsening: A. Hughes
No offset against future award where reopening is ' _

ordered: ,B. Jones
No proper documentation of 6-day work week submitted to 

change TTD: M. Pangborn-----------------------------------

O
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TEMPORARY TOTAL DISABILITY 

~one additional awarded: stationary until su_rgery: · 496 
· ·· L. Gatliff---------------------------------------------

None a·~ditional: premature closing, no worsening: 630 T .. D1ggs-----------------------------------------------
None ad~i!ional where no worseni~g of underlying 500 

condition: G. Haney---------------------------------­
_None additional where not disabled; affirmed for stay at 563 

~ain Center: O. Morris-------------------------------- 16 6 
Off.set for payment allowed: B. Muroff------------------­
Order changed on reconsideration: B. Carnpbell----------- 391 
'Payable under Own Motion Order until Determination 226 

closes claim: R. Lewis--------------------------------
Properly terminated on date doctor told employer: 264 

R. Boatright-------------------------------------------
Sorne additional awarded where not stationary: J. Jensen- 337 
Termination of TTD correct when claimant reinjured: 400 

T. Hayden----------------------------------------------
underpaid where wrong hourly wage on 801: J. Shay-------487 
Where overpayment, can be offset against PPD: T. Alfano- 35 
Payments found timely where testimony indecisive: 823 

E. Nelson----------------------------------------------

THIRD PARTY CLAIM 

Settlement on 3rd Party Claim denied where paying agency 
disapproves: T. Bailey--------------------------------126 

Sett~ement stip~lation with beneficiaries, insurer and 689 
third party: D. Gates-------------~-------------------

TOTAL DISABILITY 

Affirmed for physical-and psychological disabilities: 202 
M. Wilke-----------------------------------------------

Affirmed; dissent finds poor motivation: C. Ravelle----- 791 
Affirmed: psychological condition resulted from injury, 817 

prevents ernp::.oyment: P. Mcclintock-------------------- 152 
Awarded for physical incapacity to neck alone: G. Beck-­
Awarded on remand to begin 4/25/77: A. Kilgore----------135 
No wors 7ni1:g since last closure; no PTD proven: 703 

· A. Phillips-------------------------------------------
Order entered on remand from Court of Appeals: 265 

R. Butcher---------------------------------------------
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Q
TEMPORARY TOTAL DI ABILITY

None additional awarded: stationary until surgery:
■L. Gatliff------------------------------------- ■-------------
None additional: premature closing, no worsening:

T.. Diggs-----------------------------------------------------
None additional where no worsening of underlying

condition: G. Haney----------^----------------------------
None additional where not disabled: affirmed for stay at

Pain Center: 0. Morris------------------------------------,,,
Offset for payment allowed: B. Muroff---------------------
Order changed on reconsideration: B. Campbell------------
Payable under Own Motion Order until Determination
closes claim: R. Lewis------------------------------------ °

Properly terminated on date doctor told employer:
R. Boatright------------------------------------------------- .

 ome additional awarded where not stationary: J. Jensen-
Termination of TTD correct when claimant reinsured:

T. Hayden-------------------------------------- -------------
Underpaid where wrong hourly wage on 801: J,  hay------- 487
Where overpayment, can be offset against PPD: T. Alfano- 35
Payments foundtimely where testimony indecisive: p--

E. Nelson----------------------------------------------------

O THIRD PARTY CLAIM

 ettlement on 3rd Party Claim denied where paying agency
disapproves: T. Bailey------------------------------------ 126

 ettlement stipulation with beneficiaries, insurer and ggg
third party: D. Gates--------------- :---------------------

O

TOTAL DI ABILITY

Affirmed for physical and psychological disabilities:
M. Wilke-----------------------------------------------------

Affirmed; dissent finds poor motivation: C. Ravelle-----
Affirmed: psychological condition resulted from injury, g,_

prevents employment: P. McClintock---------------------- ^^2
Awarded for physical incapacity to neck alone: G. Beck--
Awarded on remand to begin 4/25/77: A. Kilgore------ ----- 135
No worsening since last closure; no PTD proven:

- A. Phillips--------------------- ——---- -------------------
Order entered on remand from Court of Appeals:R. Butcher---------------------------------------------------^65
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TOTAL DISABILITY 

; Ordered on remand from Court of Appeals: - 430 
1 · K. Clinkenbeard----------------------------------------
! Psychological impairment, injury rendered claimant PTO 745 

at death: R. Hill------------------------------------~ 
Reduced to 50%: capable of light work; poor motivation: 546 

W. Church----------------------------------------------
Reduced to 50% on motivational factors, despite 

illiteracy: A. Lopez-----~----~--~--------------------862 
Reduced to 60% back where no attempt to look for work: . 

E. Sekermestrovich-------------------------------------120 
Reduced to 60% ·for rheumatoid arthritis; motivation · 

discussed: E. Hair-------~---~------------------------159 
Reduced to 60%: poor motivation, 3rd grade education: 

W. Hawkins---------------------------------------------577 
Reduced to 65% low back1 claimant voluntarily became 

minister, motivation discussed: J. Smith--------------182 
Reduced to 75% on-motivation: A. Stewart----------------538 

· Reduced to 75% where no motivation: T.-springgay--------268 
PTD affirmed: I. Boorrnan--------------------------------142 
Reversed: claimant not stationary psychologically: 658 

M. Brougher----~-------------------------------------~-• 
Reversed; prior determination of sch~duled aw~rd to leg 173 

affirmed: B. Lohr-------------------------------------
, Reversed; 35% PPD reinstated on motivation: A. May------730 
· R~versed where not medically precluded from work, poor 

motivation: M. causey---------------------------------298 

VOCATIONAL REHABILITATION 

Claimant io be re-enrolled in ~ocational rehabilitation. _54 
program: L. Harris------------------------------------

0wn· ·±-lotion relief denied: ,T. Madden--------------------- 258 
·-vocational assistance strongly recommended: A. Aranda--- 74 
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o: 

TOTAL DI ABILITY

Ordered on remand from Court of Appeals:
K. Clinkenbeard

Psychological impairment, injury rendered claimant PTD ~,ac
at death: R. Hill

Reduced to 50%: capable of light work; poor motivation:
W, Church

Reduced to 50% on motivational factors, despite
illiteracy: A. Lopez ^ r :

Reduced to 60% back where no attempt to look for work:
E.  ekermestrovich -120

Reduced to 60% for rheumatoid arthritis; motivation
discussed: E. Hair * 159

Reduced to 60%: poor motivation, 3rd grade education:
W. Hawkins 577

Reduced to 65% low back; claimant voluntarily became
minister, motivation discussed: J.  mith 182

Reduced to 75% on motivation: A. tewart 538
Reduced to 75% where no motivation: T. pringgay 268
PTD affirmed: I, Boorman 142
Reversed: claimant not stationary psychologically:

M. Brougher :
Reversed; prior determination of scheduled award to leg

affirmed: B. Lohr
Reversed; 35% PPD reinstated onmotivation: A. May 730
Reversed where not medically precluded from work, poor
motivation: M. Causey 298

0

VOCATIONAL REHABILITATION

54Claimant to be re-enrolled in vocational rehabilitation
program: L. Harris

Own'Motion relief denied: J. Madden 258
Vocational assistance strongly recommended: A. Aranda 74

O
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VOLUME 29 

ORS CITATIONS 
656.204 -------~----------------------------------804 
656-206 {3)-------------------------------------------54~ 
656.206 (3)-----------~------------------------------862 
656.206 (3)------------------------------------------730 
656.206 (3)------------------------------~-----------791 
656.206 {3)------------------------------------------443 
656.210----------------------------------------------632 
656.230----------------------------------------------882 
656.245----------------------------------------------850 
656.245----------------------------------------------391 
656.245----------------------------------------------495 
656.245----------------------------------------------236 
656.245----------------------------------------------821 
656.245----------------------------------------------304 
656.245----------------------------------------------395 
656.245----------------------------------------------304 
656.245----------------------------------------------400 
656.245----------------------------------------------693 
656.245----------------------------------------------623 
656.245---------------------------------------------- 52 
656.245----------------------------------------------457 
656.262----------------------------------------------793 
656.262 (8)------------------------------------------575 
656.262 (8)------------------------------------------226 
656.268----------- ----------------------------------193 
656.268----------------------------------------------651 
656.268----------------------------------------------405 
656.268 (5)------------------------------------------ 835 
656.273----------------------------------------------850 
656.273---------------------------------------------~ 403 
656.273 (1)------------------------------------------798 
656.273 (1)------------------------------------------246 
656.273 (3)------------------------------------------ 246 
656.273 (7)------------------------------------------798 
656.278--------------~------------------------------- 651 
656.283 (1)------------------------------------------l35 
656.283 (l)--------------------~---------------------525 
656.289 (3)-----------------~------------------------ 708 
656.295---------------------------------------------- 828 
656.295-----------------------------------------~---- 239 
656.295 (2)------------------------------------------ 708 
656.295 (2)------------------------------------------ 728 
656.295 (2)----------~-------------~----------------- 643 
656.295 (5)---------------~-------------------------- 57 
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VOLUME 29

OR5 CITATION 
OR 656.204---------------------------------------------------- -
OR 656-206(3)------------------------------------------------546
OR '656.206(3)------------ 862
OR 656.206(3)------------------------------------------------730
OR 656.206(3)------------------------------------------------791
OR 656.206(3)------------------------------------------------443
OR 656.210---------------------------------------------------632
OR 656.230---------------------------------------------------882
OR 656.245---------------------------------------------------850
OR 656.245-------------------------------------------------- 391
OR 656.245-------------------------------------------------- 495
OR 656.245-------------------------------------------------- 236
OR 656.245-------------------------------------------------- 821
OR 656.245---------------------------------------------------304
OR 656.245-------------------------------------------------- 395
OR 656.245-------------------------------------------------- 304
OR 656.245-------------------------------------------------- 400
OR 656.245-------------------------------------------------- 693
OR 656.245-------------------------------------------------- 623
OR 656.245-------------------------------------------------- 52
OR 656.245-------------------------------------------------- 457
OR 656.262-------------------------------------------------- 793
OR 656.262(8)----------------------------------------------- 575
OR 656.262(8)----------------------------------------------- 226
OR 656.268---------- 193
OR 656.268-------------------------------------------------- 651
OR 656.268-------------------------------------------------- 405
OR 656.268(5)----------------------------------------------- 835
OR 656.273-------------------------------------------------- 850
OR 656.273---------------------------------------------------- 403
OR 656.273 (1)----------------------------------------------- 798
OR 656.273 (1)---------------------------------------------- 246
OR 656.273 (3)---------------------------------------------- 246
OR 656.273 (7)---------------------------------------------- 798
OR 656.278--------------- ^------------------------------------651
OR 656.283 (1)---------------------------------------------- 135
OR 656.283 (!)---------------------- '-------------------------525
OR 656.289 (3)------------------ 708
OR 656.295-------------------------------------------------- 828
OR 656.295-------------------------------------------- 239
OR 656.295 (2)---------------------------------------------- 708
OR 656.295 (2)---------------------------------------------- 728
OR 656.295 (2)-----------^--------------- -------------------- 643
OR 656.295 (5)--------------- 57

-929-



   
  
    
  
  
 
  

   
   

  
  
   
     
 

656.295 (5)------------------------------------------228 , ORS 656.295 (5)---------------------------· ______________ 313 
ORS 656.295 (6)-------------------~---------------------- 721 
ORS 656.295 (6)------------------------------------------656 
ORS 656.295 {6)------------------------------------------ 723 ORS 656.307--------- ____________________________________ 870 

ORS 656.307--~---------------------~~--~-------------~---893 
! .. ·ORS 6 56. 319 ( 1) ------------------------------------------ 177 
··.ORS 656.319 (2)-----------------------------------~ ______ 835 

ORS 656.325 (3)------------------------------------------832 
ORS 656.382 {1)-------------------------------------~----575 
ORS 656.587----------------------------------------------126 
ORS 656.593 {3)------------------------------------------126 
ORS ~56.802 (l)------------------------------------------775 
ORS 656. 802 {l) {a) -- -------------------------------------451 - · - __ ,. -· 870 ORS 656.307----------------------------------------------

' , 
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C 

OR 656.295 (5)----------------------------------------------- 228
OR 656.295 (5)--------------------------^---- :---------------- 213
OR 656.295 (6)--------------------- 721
OR 656.295 (6)------------------------------------------------ 656
OR 656.295 (6)------------------------------------------------ 723
OR 656.307----------------------------------------------------870
OR 656.307-—----------------------- ----- --------------- :---893

- OR 656.319(1)------------------------------------------------ 177
. OR 656.319 (2)------------------------------------------------ 835
OR 656.325 (3)-----------------------------------------------
OR 656.382 (1)------------------------------------------------
OR 656.587----------------------------------------------------OR 656.593 (3)------------------------------------------------ 1;®
OR 656.802(1)-----------------------------------------------OR 656.802(1) (a)--------------------------------------------- "^^1

870OR 656.307------------------------------------------------
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ADMINISTRATIVE RULE CITATIONS 

. 126 OAR 438-47-095----------------------------------------- -793 
OAR 436-52-010 to 436-52-060--------~--------------------793 
OAR 436-52-040 (1) (c) (d)---------------------------------260 
OAR 436-83-260-------------------------------------------629 
OAR 436-83-460------------------------------------------
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© ADMINI TRATIVE RULE CITATION 

OAR
OAR
OAR
OAR
OAR

438-47-095------------------------------------------------436-52-010 to 436-52-060------------------------------ III
436-52-040 (1) (c) (d)-------------------------------------
436-83-260------------------------------------------------
436-83-460------------------------------------------------
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WCB NUMBER PAGE 

Aldrich, James R. Jr., '79-9535 645 . 
Alfano, Tony 79-4390 35 0 Allen, Dee 79-9150 79-9151 820 
Allen, Russell M WC 407537 61 
Alrick, David 79-5065 39 
Alzuri, Jose 78-592 353 

Ammon, Lyle C 416838 252 
Ammon, Lyle C 416838 627 
Anderso;n, Patricia A 78-4711 55 
Anderson, George \ti'. A 724627 694 
Anderson, Margaret L. 79-7832 828 
Anlauf, Norman 78-431 857 
Aranda, Alfonso 79-949 74 

Arbogast, Ira M. 79-5714 708 
Ardiel, John E. 80-4345 715 
Ardiel,·John E. C 393375 628 
Armitage, Van 79-1872 3 
Armstrong, Darrlyn r. C 267826 375 
Ashcraft, Franklin L. 78-9948 829 
Ault, Susan C 392277 759 

Austin, Bobby L. 79-2684 798 
Austin, Cecil 78-6810 79-7682 532 
Autry, Wilburn 79-850 5 
Avdeef, John A 78-8654 9 0 Ayer, Virginia M. 79-9912 694 

Babb,. Willard 78-3124 383 
Babcock, Dick 78-6348 417 
Bachman, Herold 79-4497 79-6913 736 
Bailey, Karen L. 78-8610 _78-9204 78-10,32 669 
Bailey, Luther, A. 79-3803 737 

. Bailey, Rodney 78-00043 573 
Bailey, Thomas 79-388 126 

Banks, A:ian --'13. 76-573 320 
Barnes, Calvin L. 79-6147 733 
Barnett, Keith 3W-10-0845 603 
Barrett, Karl C 464440 830 
Bartell, David 79-10,698 8:-296 876 
Batson, Joyce C 465282 849 
Bauder, Charles D. 78-6397 418 

Bault, Boyd 77-6376 740 
Bauman, Steve J 79-1482 189 
Bean, Daniel R. C 456617 886 
Beavers, Daniel w. 79-2182 870 
Beck, Glenn R 78-8998 152 

a 
-932-

NAME WCB NUMBER

Aldrich, James R. Jr., ■'7 - 555 645
Alfano, Tony 7 -45 0 55
Allen, Dee 7 - 150 7 - 151 820
Allen, Russell M WC 407557 61
Alrick, David 7 -5065 5 
Alzuri, Jose 78-5 2 555

Ammon, Lyle C 416858 252
Ammon, Lyle C 416858 627
Anderso;n, Patricia A 78-4711 55
Anderson, George W. A 724627 6 4
Anderson, Margaret L. 7 -7852 828
Anlauf, Norman 78-451 857
Aranda, Alfonso 7 - 4 74

Arbogast, Ira M. 7 -5714 708
Ardiel, John E. 80-4545 715
Ardiel, John E. C 5 5575 628
Armitage, Van 7 -1872 5
Armstrong, Darrlyn I. C 267826 575
Ashcraft, Franklin L. 78-  48 82 
Ault, Susan C 5 2277 75 

Austin, Bobby L. 7 -2684 7 8
Austin, Cecil 78-6810 7 -7682 552
Autry, Wilburn 7 -850 5
Avdeef, John A 78-8654  
Ayer, Virginia M. 7 -  12 6 4

Babb, Willard 78-5124 585
Babcock, Dick 78-6548 417
Bachman, Harold 7 -44 7 7 -6 15 756
Bailey, Karen L. 78-8610 78- 204 78-10,52 66 
Bailey, Luther, A. 7 -5805 757
Bailey, Rodney 78-00045 575
Bailey, Thomas 7 -588 126

Banks, Alan 3. 76-575 520
Barnes, Calvin L. 7 -6147 755
Barnett, Keith 5W-10-0845 605
Barrett, Karl C 464440 850
Bartell, David 7 -10,6 8 8:-2 6 876
Batson, Joyce C 465282 84 
Bauder, Charles D. 78-65 7 418

Bault, Boyd 77-6576 740
Bauman, Steve J 7 -1482 18 
Bean, Daniel R. C 456617 886
Beavers, Daniel W. 7 -2182 870
Beck, Glenn R 78-8  8 152
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WCB NUMBER PAGE 

Beck, Verna L. 79-7548 887 
Beebem William D. 78-8340 353 
Bennett, George 78-8200 - 478 
Bess, John L. C 393204 481 
Binder, Karen 78-8467 388 
Bishop, Monica C 275380 596 
Blackwell, Ronald D. 79-2842 629 

Blair, Timothy 79-2074 695 
Boatright, Richard T. 79-10, 379 264 
Boatright, Richard T .79-10,379 135 

i . 
Bochsler, Gerald C 42295 354 
Bodda, Harvet 0) 52-862587 271 
Bonham, Cheryl 79-3145 734 
Bontrager, Timothy D. 79-4186 850 

Boorman, Irven C 13425 142 
Borek, Pansy E. 79-2233 586 
Bowen, Jerry J. YA 583543 520 
Bowker, Milton C 460553 42:; 
Bowker, Mil ton C 460553 72:; 
Boyce, Adrian T. 77-6519 858 
Boyington, David A. 79-7331 890 

Bradford, Kimberly 78-8820 321 
Brady, William HC 332331 43 
Branson, James Russell D 435663 842 
Brech, Agnes J. 79-3080 424 
Brewer, Harold W. C 274740 597 
Brewster, C. E. A 779323 673 
Briley, Robert 79-8673 803 

Broadway Cab Company 79-1978 663 
Brockett, Ettis A 509799 767 
Brockman, Peg~y 79-1485 291 
Bronson, Teddi 79-8006 708 
Brooks, Donald 79-3342 193 
Brougher, Marjorie 78-2624 658 
Brown_, Dorothy I. 78-9807 843 

Brown, Ervin R. 78-10,210 272 
Brown~ Homer O. A 721998 804 
Brown, Walter 77-7751 295 
Brown, William T. 78-2247 448 
Browner, Cleo E. 78-7191 772 
Bryson, Theodore 78-7019 891 
Buchanan, James 78-1369 78-2603 265 

Buchman, Harold 79-4497.& 79-6913 62 
Bullis, Robert T C 384145 77 
Bult, Richard A. C 242435 716 

- -933-

NAME WCB NUMBER PAGE

m

m

Beck, Verna L. 7 -7548 887
Beebem William D. 78-8340 353
Bennett, George 78-8200 478
Bess, John L. C 3 3204 481
Binder, Karen 78-8467 388
Bishop, Monica C 275380 5 6
Blackwell, Ronald D. 7 -2842 62 

Blair, Timothy 7 -2074 6 5
Boatright, Richard T. 7 -10, 37 264
Boatright, Richard T .7 -10,37 135
Bochsler, Gerald C 422 5 354
Bodda, Harvet 0> 52-862587 271
Bonham, Cheryl 7 -3145 734
Bontrager, Timothy B, 7 -4186 850

Boorman, Irven C 13425 142
Borck, Pansy E. 7 -2233 586
Bowen, Jerry J. YA 583543 520
Bowker, Milton C 460553 423
Bowker, Milton C 460553 723
Boyce, Adrian T. 77-651 858
Boyington, David A. 7 -7331 8 0
Bradford, Kimberly 78-8820 321
Brady, William HC 332331 43
Branson, James Russell D 435663 842
Brech, Agnes J. 7 -3080 424
Brewer, Harold W. C 274740 5 7
Brewster, C. E. A 77 323 673
Briley, Robert 7 -8673 803

Broadway Cab Company 7 -1 78 663
Brockett, Ettis A 50 7  767
Brockman, Peggy 7 -1485 2 1
Bronson, Teddi 7 -8006 708
Brooks, Donald 7 -3342 1 3
Brougher, Marjorie 78-2624 658
Brown, Dorothy I. 78- 807 843

Brown, Ervin R. 78-10,210 272
Brown, Homer 0. A 721  8 804
Brown, Walter 77-7751 2 5
Brown, William T. 78-2247 448
Browner, Cleo E. 78-71 1 772
Bryson, Theodore 78-701 8 1
Buchanan, James 78-136 78-2603 265
Buchman, Harold 7 -44 7.& 7 -6 13 62
Bullis, Robert T C 384145 77
Bult, Richard A. C 242435 716

-933-
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NAME 

Burks, Darl 
Bush, Bessie 
Bush, Bessie 
Butcher, Rush w. 
Byington, Wayne L. 

Calvin, Roberta F. 
Campbell, Betty Louise 
Campbell, Betty Louise 
Campbell, Ted 
Carter, David 
Carter, J.D. 
Carter, J. D. 

Carter, Robert A. 
Causey, Mildred M. 
Cava rd, James L. 
Celver, Alice 
Chang, Teledyne Wah 
Chapman, Kenneth 
Chard, Lois 

Charles, Wilma 
Checkal, John T. D.C. 
Christensen, Gary T 
Christy, Patty 
Church, John 
Church, William R. 
Clark, Barbara A. 

Clark, George 
I 

Clark, Leonard L. 
Clay, Michael F. 
Clifton, Janet D 
Clinkenbeard, Kenneth 
Coates, Linda 
Cobb, Leonard 

Cobb, Leonard 
Cobb, Leonard 
Cobb, Leonard 
Colbert, Arye Nell 
Collins, Mayselle E. 
Colvin, Kenneth L. 
Combs, Harp;d 

Conley, Marvin C. 
Covey, Gordon 
yovey, Gordon 
Cozart, James P 
Craig, Randy V. 

WCB NUMBER 

79-10,348 
SC 288027 
SC 288027 
78-5346 
253-0001-80 

BC 374097 
79-6874 
295 
79-5391 
78-9212 
78-4946 
78-4946 

79-3038 
79-556 
C 457596 
78-6081 
77-7194-SI 
79-4840 
A 444764 

78-1370 
78-64 DIR (MED) 
RC 388724 
03 74 1314 
HC 455427 
79-1194 
77-13 

76-6736 
79-2761 
79-4144 
78-8015 
78-4009 
79-3995 
79-5423 79-9248-E 

A4CC15529 
A 42 CC 155294 
cc 155294 
79-3258 
'79-4575 
79-3259 
A 713H5 

79-8937-E 
B830C407793 
B830-C-407793 
C 306143 
79-2932 

-934-

127 
662 
522 
265 
717 

831 
391 
295 
709 
323 
651 
620 

804 
298 
795 
355 
544 
799 
377 

427 
773 
138 
858 
481 
546 
523 

357 
220 
266 
108 
430 
274 
587 

471 
203 
358 
104 
325 
789 
490 

832 
806 
143 
195 
760 

PAGE 

r 

NAME WCB NUMBER PAGE

Burks, Dari 7 -10,348 127
Bush, Bessie SC 288027 662
Bush, Bessie SC 288027 522
Butcher, Rush W. 78-5346 265
Byington, Wayne L. 253-0001-80 717

Calvin, Roberta F. BC 3740 7 831
Campbell, Betty Louise 7 -6874 391
Campbell, Betty Louise 2 5 295
Campbell, Ted 7 -53 1 70 
Carter, David 78- 212 323
Carter, J.D. 78-4 46 651
Carter, J.D. 78-4 46 620

Carter, Robert A. 7 -3038 804
Causey, Mildred M. 7 -556 2 8
Caifard, James L. C 4575 6 7 5
Celver, Alice 78-6081 355
Chang, Teledyne Wah 77-71 4-SI 544
Chapman, Kenneth 7 -4840 7  
Chard, Lois A 444764 377

Charles, Wilma 78-1570 427
Checkal, John T. D.C. 78-64 DIR (MED) 773
Christensen, Gary T RC 388724 138
Christy, Patty 03 74 1314 858
Church, John HC 455427 481
Church, William R. 7 -11 4 546
Clark, Barbara A. 77-13 523

Clark, George 76-6736 357
Clark, Leonard L. 7 -2761 220
Clay, Michael F. 7 -4144 266
Clifton, Janet D 78-8015 108
Clinkenbeard, Kenneth 78-400 430
Coates, Linda 7 -3  5 274
Cobb, Leonard 7 -5423 7 - 248-E 587

Cobb, Leonard A4CC1552 471
Cobb, Leonard A 42 CC 1552 4 203
Cobb, Leonard CC 1552 4 358
Colbert, Arye Nell 7 -3258 104
Collins, Mayselle B. 7 -4575 325
Colvin, Kenneth L. 7 -325 78 
Combs, Harp;d A 713115 490

Conley, Marvin C. 7 -8 57-E 832
Covey, Gordon B830C4077 3 806
Covey, Gordon B830-C-4077 3 143
Cozart, James P C 306145 195
Craig, Randy V. 79-2932 760
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Craig, William C. 
Crane, Larry 
Creamer, Eugene M. 
Crockett, Tom L. 
Crook, Albert 
Crooks, Raymond N. 
Cross, Carrie E. 

Cross, Louis 
Cross, Louis Wayne 
Cundell, Richard 
Curry, Harold 
Curry, Harold E. 
Curtis,-Dorothy E. 
Cushing, Stearns 

Cypert, James 

Davidson, Joseph 
Davis, Alan w. 
Davis, James T. 
Davis, Joseph 
Davis, Joseph 
Davis, Milton B. 
Debnam, Jeffrey 

DeGraff; Robert 
DeGraff, Robert 
Delacruz, Joe 
Demianeu, Russell J. 
Detweiler, Janice K. 
Dickinson, Dowel 
Diggs, ·Ted Arnold 

Dilworth, John 
Dizick, Peter R. 
Dockstrader, Virginia 
Donaldson, Joseph 
Donaldson, Joseph R. 
Donato, Anne C 
Dooley, Stephen C 

Dow, George Robert II 
Dudding, Robert 
Duffy·, Carlos 
Dunlap. Raymond P. 
Dyer, Jim D. 
Dyer, William A. 

Easley, Sharon 
Eber, James 
Emerson, Ralph 

WCB NUMBER 

C 403443 
79-644 
A 848039 
79-1198 
79-5855 
C 454856 
79-4501 

C 121906 
C121906 
79-8015 
C 153689 
C 153689 
EC 344304 
C 378279 

78-9157 

79-8267 
DC 293764 
79-9417 
C604--14077 
C604-14077 REG 
79-5255 
79-683 

78-7405 
78-7405 78-9173 
79-1201 
C 452937 
C384753 
C 174885 
79-4148 

77-7822 
79-5805 

Combs 79-429 
D 3544 
HD 3544 
79-2240 
80-1818 

C 335142 
78-9962 
7'7-18 
133 CB E03 6584 
79-9601 
79-7091 

79-1497 
79-4969 79-4048 
78-3017 

-935-

378 
113 
742 
491 
358 
852 
690 

432 
252 
139 
473 
360 
483 
379 

204 

652 
833 
692 
494 
327 
643 
859 

574 
893 

PAGE 

55 
644 
235 
871 
630 

450 
495 
115 
774 
204 

10 
13 

834 
236 
134 
743 
880 
665 

328 
718 
598 m

NAME WCB NUMBER

Craig, William C. C 405443 378
Crane, Larry 7 -644 113
Creamer, Eugene M, A 84803 742
Crockett, Tom L. 7 -11 8 4 1
Crook, Albert 7 -5855 358
Crooks, Eaymond N. C 454856 852
Cross, Carrie E. 7 -4501 6 0

Cross, Louis C 121 06 432
Cross, Louis Wayne Cl 21 06 252
Cundell, Richard 7 -8015 13 
Curry, Harold C 15368 473
Curry, Harold E. C 15368 360
Curtis,•Dorothy E. EC 344304 483
Cushing, Steams C 37827 37 

Cypert, James 78- 157 204

Davidson, Joseph 7 -8267 652
Davis, Alan W. DC 2 3764 833
Davis, James T. 7 - 417 6 2
Davis, Joseph C604-14077 4 4
Davis, Joseph C604-14077 REG 327
Davis, Milton B. 7 -5255 643
Debnam, Jeffrey 7 -683 85 

DeGraff, Robert 78-7405 574
DeGraff, Robert 78-7405 78- 173 8 3
Delacruz, Joe 7 -1201 55
Demianeu, Russell J. C 452 37 644
Detweiler, Janice K. C384753 235
Dickinson, Dowel C 174885 871
^iggs» Ted Arnold ' 7 -4148 630

Dilworth, John 77-7822 450
Dizick, Peter R. 7 -5805 4 5
Dockstrader, Virginia Combs 7 -42 115
Donaldson, Joseph D 3544 774
Donaldson, Joseph R. HD 3544 204
Donato, Anne C 7 -2240 10
Dooley, Stephen C 80-1818 13
Dow, George Robert II C 335142 834
Dudding, Robert 78-  62 236
Duffy, Carlos 77-18 134
Dunlap. Raymond P. 133 CB E03 6584 743
Dyer, Jim D. 7 - 601 880
Dyer, William A. 7 -70 1 665

Easley, Sharon 7 -14 7 328
Eber, James 7 -4 6 7 -4048 718
Emerson, Ralph 78-3017 5 8
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English, Larry 
Evans, Clarence w. 

Fast, Donald D. Sr., 
Faw, Jalene C. 
Fishb~ugh, Forrest R 
Flitcraft, Leo W. 
Flowerday, Herbert 
Flowers, Joe Roy 
Forshee, Wille R. 

Foss, · Barbara J 
'· · Foss·, -Barbara. J. 

Foss, ,Donald E. 
Franco,. Maria· 
Franklin; Robert 
Franklin~~Rob~rt 
Franks, .-Iii lliam A. 

·, . ; 

Frazier~ J~mes J• 
Freeman; Gerald c.· 
Frost~ Robert A. -
Funke, Wil~iam _G 

Gaff"'.ney, _Dorothy M. 
: Gage, Ernfs t · F,. 

. 'Gaine'r~ Archie 
' Gannon i· 'Iionald E. 

... 'Garee·," .Johri .': . 
:'G~tes, I)ougl_as. W~-

-' ... Gatliff~ 1:·oweii ._ , . 
... ',>.~ .~-: .. /-':-' ~{.~:~7-~A-i~I·. ',. ~.~ _-,. 
. Gat"to; Peter v . .. I 

-_- , ~eorge·,°-.•An~e·s -~-, -. 
'"Getli tz /·Roland. E'' . 

\ • ' ' • •• ' •• >- , •• 

·-_ : - Gibson:, · ·Edward H. -
.. · Gibson>t·ia:watd. ·H: ;,. 

' ; ' : : : ' ' ·-' . · · G1 bs on•,·, ,Frank: W_. , , 
. - ·:Giili·ert"~ -·Marie .. 

• • • • '• • - : • ~~ - ""'. I • ( 

l 'Go'oa.ri~h,. Robyn, L~ 
. . , ' . ' ~· -, 

Gordon,' -~David : , 
Goulet/Pearl M. ," · 
G~ay.·; :Delber~ n·. · .. •, . 

I ••..:. • •• .' • • '• f 

. ~ -

;. 

i' • 

WCB NUMBER 

78-9902 
79-5997 

Unknown 
AC 313874 
79-4154 
79-5322 
78-9492 
79-2395 
TC·260596 

GB 66126 
GB 66126 
79-4543 
78-6855 
78-5295 
78-5295 
C 322560 

zc 150403-
78-7527 
80-2_683 
79.,.917 

78-7410 
C 363657 
79-862 
78-4256 78-5020 

· 79-4192 
H 830 C-45 15·30 

. , 78-10,276 · ', 

FC 139143 
79-3583 · . .-·_· 
C.210898',-
76-4936. 
-76-4935 
79-2647 
78-7623 

78-8846·. 
C ·256782· 
79'-2769 
Gc·449993 

-936.i.' 

,. 

' .. 
.. '-, 

,, 
l ~ 

.. . 
~ . -' 

·. - . ~ ~ 

- PAGE 

775 
392 

877 
463 
110 
362 
807 
534 
253 

44 
761 
724 
674 
303 
303 
807 

206 
872 
598 
155-

895 
878 

47 
620 · 
78 

689 . 
496 - -· 

497 
·727 
127 
800 

·_646. 
·Si(' . ,, 
·304 ·. 

278 
254 
762 
460 · 

0 

,_ 

,· 

NAME WCB NUMBER

English, Larry 78-  02 775
Evans, Clarence W. 7 -5  7 3 2

Fast, Donald D. Sr., Unknown 877
Faw, Jalene C. AC 315874 463
Fishbaugh, Forrest R 7 -4154 110
Flitcraft,.Leo W. 7 -5322 362
Flowerday, Herbert 78- 4 2 807
Flowers, Joe Roy 7 -23 5 534
Forshee, Wille R. ' TC'2605 6' 253

Foss, Barbara J GB 66126 44
Foss, Barbara.J. GB 66126 761
Foss, ...Donald E. 7 -4543 724
Franco,,Maria 78-6855 674
Franklin; Robert 78-52 5 303
Franklin, ‘ Robert 78-52 5 303
Franks, Wiiliam A. • C 322560 807

Frazier, James J. ZC 150403' 206
Freeman; Gerald C.' 78-7527 , 872
Frost, Robert A. 80-2683 ' ■ •’ 5 8
Funke, William ,G 7 - 17 .' , 155

Gaffney, Dorothy M. '• 78-7410 8 5
Gage, Ernest F,'. C 363657 878
Gainer, Archie . ■, 7 -862 , .. 47
Gannon, Ronald E, 78-4256 78-5020' 620
Garee', .John . • ■ 7 -41 2 ' 78

■■ Gates,, Douglas'W.- 'H 830 C' 45 15'30 '. . 68 
Gatliff', Loweli ' , ■ . ■ ,, 78-10,276 ' ,:■■■ ' " 4 6

Gat'to,’ Peter U. ' ■ > FC 13 143 ' 4 7
.George; ••‘Anees K. •. 7 -3583 ... .' -727
■Gerlitz ,vR'o'land' E' C.2108 8'.'-' 127
Gibson', ■'Edward H. . 76-4 36, ■ ' 800
Gibson',':'Edwarii H.-'” '76-4 35 -• . -646
Gibson’,'.}Frank“W,. , 7 -2647 ■ ‘ : ' ■82V
■Gilbert'^ Marie * 78-7623 ■' ' .' '504
GiibertV_,M4r,ie'' ■„ V.'"-78-7623 : 7"'^ ' '' :128,
Gi-ibyertv^Ma'rie: ' ,'78-7623 , 2 0■
.Gidinsky;.', Clifford C. ■ ■ ; ■'7 -i04‘' ^ , ■ 5 5'
'.Giilis'pie'v-'Maawell' ’ ' .7 -244 V' . 172
, GpesslingV-Ahne’iMw ’ ■■ : :.B, 835: 0;'5533 4 ' .' ' . ■ 777

.Gomez, Irenib V. ,. v; '■ 78-10,215 331
Gonsalves,;.'Janice . : 7 -6765 ■■ , , , 158

Goodrich, Robyn L. 78-8846' ' 278
Gordon, ^.David _ '\ ' C '256782 ' ' 254
Goulet,'.Pearl M. ^ 7 -276 ■ ■. ■ ■ ■ ' '' ■ , 762
Gray', •Delber't D. , ■ • GC'44   3 , 460

- 36-= ' • ■ i
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WCB NUMBER PAGE 

0 
Gray, Delbert D. GC 449993 744 
Green, Darrell 78-7347 600 
Gregory, Lewis A640359 499 
Grimaldi, Jeanette 79-1408 536 . 

':~~ . 
' ~i1;!:~~ .. --- . 

Grimaldi, Jeanette 79-1408 207 
,Ji/'' Gubrud, Keith D3632 588 ., ~ 

Haggard, Gary 80-196 575 
Haglund, Lisett K. C 346551 844 
Haines, Robert G. C 69382 607 
Hair, Eloise 78-6613 159 
Hakala, Gerald D. C 350034 865 
Halter, Dan-A. 79-3044 550 
Ha~ter, Dan.A, 79-3044 464 

Ham, Phyllis 79-5133 81 
Hamlin, Beulah 77-7780 380 
Haney, Gordon M. 78-9227 500 
Haney, Robert J. 78-3505 364 
Hanna, Oliver 77-2897-E 505 
Hansen, James EC 76074 588 
Hanson, Lowell A. 78-6097 896 

• Harbough, Susan K 79-5357 14 
Harris, Edward· 78-10,067 197 
Harris, Loraine K 78-7851 54 

0 Harry, Linda Lee 78-730 873 
Hauth, Victor 79-8576 808 
Hawke, Gerald 78-4018 77-7564 880 
Hawkins, William 78-2215 577 

Hayden, Thomas L. 79-6865 400 
Hayes, George 80-1289 665 

·Heck, Donald c. EC 280757 621 
Helfing, Bruce A, 78-250 78-3947 451 
Helvie, Don E. 79-4296 506 
Henderson, Lawrence E. C 207634 763 
Henderson, Roberta F.Calvin BC 374097 866 

Henderson, Roberta F. CalvinBC 374097 852 
Henry, Dolores M 79-872 82 
Henslee, Stephen 78-6096 835 
Hewitt, Robert B 149679 197 
Hewitt, Robert E. HE 149679 777 
Hickey, Elmer B 96609 255 
Hill, Richard o. 78-7353 701 

Hill, Richard o. 78-7353 745 
Hinton, Almeron W. 78-6361 507 
Hirst, Blythe S. A 247814 666 
Hogansen, Karl D. C 472958 368 

0 
-937-

o

o

o

NAME WCB NUMBER

Gray, Delbert D. GC 44   3 744
Green, Darrell 78-7547 600
Gregory, Lewis A64035 4  
Grimaldi, Jeanette 7 -1408 536
Grimaldi, Jeanette 7 -1408 207
Gubrud, Keith D3632 588

Haggard, Gary 80-1 6 575
Haglund, Lisett K. C 346551 844
Haines, Robert G. C 6 382 607
Hair, Eloise 78-6613 15 
Hakola, Gerald D. C 350034 865
Halter, Dan-A. 7 -3044 550
Halter, Dan.A. 7 -3044 464

Ham, Phyllis 7 -5133 81
Hamlin, Beulah 77-7780 380
Haney, Gordon M. 78- 227 500
Haney, Robert J. 78-3505 364
Hanna, Oliver 77-28 7-E 505
Hansen, James EC 76074 588
Hanson, Lowell A. 78-60 7 8 6

Harbough, Susan K 7 -5357 14
Harris, Edward 78-10,067 1 7
Harris, Loraine K 78-7851 54
Harry, Linda Lee 78-730 873
Hauth, Victor 7 -8576 808
Hawke, Gerald 78-4018 77-7564 880
Hawkins, William 78-2215 577

Hayden, Thomas L. 7 -6865 400
Hayes, George 80-128 665
■Heck, Donald C. EC 280757 621
Helfing, Bruce A. 78-250 78-3 47 451
Helvie, Don E. 7 -42 6 506
Henderson, Lawrence E C 207634 763
Henderson, Roberta P. Calvin BC 3740 7 866

Henderson, Roberta F. CalvinBC 3740 7 852
Henry, Dolores M 7 -872 82
Henslee, Stephen 78-60 6 835
Hewitt, Robert B 14 67 1 7
Hewitt, Robert E. HB 14 67 777
Hickey, Elmer B  660 255
Hill, Richard 0. 78-7353 701

Hill, Richard 0. 78-7353 745
Hinton, Almeron W. 78-6361 507
Hirst, Blythe S. A 247814 666
Hogansen, Karl D. C 472 58 368
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Hollenbeck, Donald 
Hollenbeck, John L. 
Hollin, Kenneth 
Holmes, Joe Jr., 
Holmquist, Fred L. 
Howard, Gerald 
Howard, Randy L. 

Howells, Rand S 
Hubbs, Tiny J. 
Hughes, A.J. 
Hunt, Nancy 
Hutcheson, Earl 

. I 

Inkley, Harry H 
Ireland, Dale E. 
Ireland, Ronald L. 
I-;_·vine, Ruby 
Irvine, Ruby 

Jackson, Herbert A. 
Jaikin, Joseph R 
Jnnssens, Joe C. 
,Jeffers, Leo D. 
Jenco, Rebecca 
Jensen, Joseph 
J9remiah, Virginia A. 

Jerome, David 
Johnson, Clayton 
Johnson, John M. 
Johnson, Kenneth 
Johnson, Kenneth 
Johnson, Robert D. 
Johnson, Wallace E. 

Johistone, Michael C. 
Jones, Bill E 
Jones, Bill E. 
Jones, Clifford P. 
Jones, Harold L. 
Jones, James .J 
Jones, James J. 

Jones, Linda K. 
Jones, Lois Y. 
Jones, Randy L. 
Jones, William L. 
Jones, William L. 
Jordan, Marie E. 
Jungwirth, John Patrick 

WCB NUMBER 

79-1310 
BC 228414 
78-9058 
C 442552 
79-6256 
78-5403 
79-697 

79-3318 
79-3167 
79-1812 
78-9233 
76-6467 

78-873 
79-7663 
79-5003 79-979 
C 214818 
C 214818 

79-3094 
79-3959 
79-2404 
79-4389 
79-6058 
76-4242 
79-2320 

C 401465 
79-8958 
79-8430 
78-7162 
78-7162 
80-3866 80-3867 
3W-109357 

C366561 
79-924 
79-924 
78-9577 
AJ 53-109217 
78-4735 
78-4735 

79-569· 79-8386 
79-1293 
79-4549 
B53-148609 
B53-148609 
C 385436 
78-2439 

-938-

335 
510 
1 31 
764 
536 
736 
814 

PAGE 

16 
710· 
433 
745 
860 

88 
861 
403 
608 
836 

436 
162 
304 
281 
589 
337 
224 

550 
728 
622 
172 
1 1 6 
511 
853 

239 
90 

257 
867 
845 
120 
209 

897 
405 
512 
713 
609 
604 
282 

NAME WCB NUMBER

Hollenbeck, Donald 7 -1310 335
Hollenbeck, John L. BC 228414 510
Hollin, Kenneth 78- 058 131
Holmes, Joe Jr., C 442552 764
Holmquist, Fred L. 7 -6256 ■ 536
Howard, Gerald 78-5405 736
Howard, Randy L. 7 -6 7 814

Howells, Rand S 7 -3318 16
Hubbs, Tiny J. ' 7 -3167 710
Hughes, A.J. 7 -1812 433
Hunt, Nancy 78- 233 745
Hutcheson, Earl 76-6467 860

Inkley, Harry H 78-873 88
Ireland, Dale E. 7 -7665 861
Ireland, Ronald L. 7 -5003 7 - 7 403
Irvine, Ruby C 214818 608
Irvine, Ruby C 214818 836

Jackson, Herbert A. 7 -30 4 436
Jaikin, Joseph R 7 -3 5 162
Jnnssens, Joe C. 7 -2404 304
Jeffers, Leo D. 7 -438 281
Jenco, Rebecca 7 -6058 58 
Jensen, Joseph 76-4242 337
Jeremiah, Virginia A. 7 -2320 224

Jerome, David C 401465 550
Johnson, Clayton 7 -8 58 728
Johnson, John M. 7 -8430 622
Johnson, Kenneth 78-7162 172
Johnson, Kenneth 78-7162 116
Johnson, Robert D. 80-3866 80-3867 511
Johnson, Wallace E, 3W-10 357 853

Johnstone, Michael C. C366561 239
Jones, Bill E 7 - 24  0
Jones, Bill E. 7 - 24 257
Jones, Clifford P. 78- 577 867
Jones, Harold L. AJ 53-109217 845
Jones, James J 78-4735 120
Jones, James J. 78-4735 209

Jones, Linda K. 7 -56 - 7 -8386 8 7
Jones, Lois Y. 7 -12 3 405
Jones, Randy L. 7 -454 512
Jones, William L. B53-U860 713
Jones, William L. B53-14860 60 
Jordan, Marie E. C 385436 604
Jungwirth, John Patrick 78-243 282
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WCB NUMBER PAGE 

0 Keith, Aldine 21C100369 878 
Keith, Aldine 21C100369 800 
Keller, William L 166051 19 
Kennedy, Robert E. C 435832 873 
Kephart, Archie F. 425 868 
Kephart, Archie F. 425 837 
Kilgore, Arlie L 77-6272 135 

Kimball, Randy 79-6294 551 
King, Frank M. 36-80-8028047R 747 
Kizer, Marion 78-7566 78-2884 473 -
Kizer, Marion H. 78-2884 78-4942 340 
Kizer, Marion H. 78-2884 78-4942 456 
Kosanke, Donald C 445181 240 

Lacey, Jack 79-6967 56 
Lamb, William, R. C 230858 879 
Lambert, Sharon 79-3855 57 
Lambrecht, Bernard 78-9325 809 
Landriscina, Anthony 79-1775 882 
Lane, William A. C 395077 747 
Larson, Allan L. 79-1776 241 

Lauber, Bob Carl C 1 5651 2 286 
Lauber, Robert Carl HC 156512- 678 
Lavin, James C 291837 474 

0 Lawson, Kenneth S HD 140764 140 
Leach, Gary 77-7834 679 
Leach, Linda (Wilson) 79-2581 849 
Leavell, Eddie 78-3189 439 

Leffler, Samuel 79-3361 698 
Lenox, Esther 77-1507 513 
Lewis, Gilford 78-7172 58 
Lewis, Russel 77-4695 226 
Lewis, Russell 77-4695 144 
Lindsley, Stanley KD 358381 729 
Lohr, Bill 79-2950 173 

Long, Thomas YC 475573 685 
Lopatin, Dianne 79-2411 466 
Lopez, Alex 79-5913 862 
Love, Ethel 5. C 363645 837 
Lujan, Anthony J. 79-7593 441 
Luke, Matthew M. 79-4684 554 
Lynch, Fred R. 79-1813 815 

Madden, Jacqueline 78-5867 258 
Madden, Jacquel:i'.ne 78-5867 165 
Madewell, Judy 78-992 177 
Magden, (Stern) Viola H. 874 874 
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NAME WCB NUMBER

Keith, Aldine 21C10036 878
Keith, Aldine 21C10036 800
Keller, William L 166051 1 
Kennedy, Robert E. C 435832 873
Kephart, Archie P. 425 868
Kephart, Archie F. 425 837
Kilgore, Arlie L 77-6272 135

Kimball, Randy 7 -62 4 551
King, Frank M. 36-80-8028047R 747
Kizer, Marion 78-7566 78-2884 473
Kizer, Marion H. 78-2884 78-4 42 340
Kizer, Marion H. 78-2884 78-4 42 456
Kosanke, Donald C 445181 240

Lacey, Jack 7 -6 67 56
Lamb, William, R. C 230858 87 
Lambert, Sharon 7 -3855 57
Lambrecht, Bernard 78- 325 80 
Landriscina, Anthony 7 -1775 882
Lane, William A. C 3 5077 747
Larson, Allan L. 7 -1776 241

Lauber, Bob Carl C 156512 286
Lauber, Robert Carl HC 156512- 678
Lavin, James C 2 1837 474
Lawson, Kenneth S HD 140764 140
Leach, Gary 77-7834 67 
Leach, Linda (Wilson) 7 -2581 84 
Leavell, Eddie 78-318 43 

Leffler, Samuel 7 -3361 6 8
Lenox, Esther 77-1507 513
Lewis, Gilford 78-7172 58
Lewis, Russel 77-46 5 226
Lewis, Russell 77-46 5 144
Lindsley, Stanley KD 358381 72 
Lohr, Bill 7 -2 50 173

Long, Thomas YC 475573 685
Lopatin, Dianne 7 -2411 466
Lopez, Alex 7 -5 13 862
Love, Ethel B. C 363645 837
Lujan, Anthony J. 7 -75 3 441
Luke, Matthew M. 7 -4684 554
Lynch, Fred R. 7 -1813 815

Madden, Jacqueline 78-5867 258
Madden, Jacqueline 78-5867 165
Madewell, Judy 78-  2 177
Magden, (Stern) Viola H, 874 874
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Magden, Forest H. 
Magnuson, Alvin D. 
Mahler, Betty I. 
Mansaker, Howard 
Marley, John 
Marlow, Margaret L. 
Marriott, Sharon 

Marshall, Eugene 
Marshall, Eugene 
Marshall, Robert J 1 

Mason, Janice M. 
Mathes, Patsy Carpenter 
Matthews, Billie G. 
Matthews, Billie G. 

Mattie, Stanley 
MP..uk, Edward V 
Maurer, Gordon 
Mavis, Bill 
May, Alfred A. 
Mccarley, Lawrence 
Mccarter, John D. 

McCartney, Richard 
McClintock, Patricia J. 
McDonald, Larry 
McKellip, Ardie 
McManama, Eunice 
McManama, Eunice 
Merritt, Alfred J 

Methvin, Richad 
Methvin, Richard 
Methvin, Richard 
Miller, Bruce 
Mills, Chester L. 
Mills, Steven A. 
Moats, Judith 

Moe, Donald 
Monroe, Clarice M. 
Montano, Eugene J. 
Moore, Gerald 
Moore, Robert Leon 
Morris, Arthur 
Morris, Olive H. 

Mosbrucker, Margaret 
Muroff, Boris 
Murrayt Michael R. 

WCB HUMBER 

HA 651034 
79-6322 
C 61411 
A 734855 
79-10,276 
70-2205 
C 29752 

78-7359 
78-7359 
143956 
78-8385 
B53-124467 
79-9515 79-3364 
79-3364 

B53-140563 
79-7162 
EC 74796 
78-5409 
79-3281 
79-828 
77-2965 

78-8260· 
78-4790 
373-103 
79-1432 
79-611 
79-611 
A53-135664 

B 53115098 
D53-115098 
D53-115098 
D 7986 
C 237789 
79-1267 
78-6621 

77-7356 78-1021 
79-6698 
C 55518 
C 14099 
79-2870 
79-287 
78-6247 

E 76564 
78-10,111 
79-10,399 

-940-

484 
580 
748 
876 
210 
408 
686 

822 
796 
147 
525 

PAGE 

63 
521 
211 

750 
65 

286 
632 
730 
581 
530 

411 
817 
258 
306 
693 
556 
59 

370 
791 
749 
812 
514 
633 
560 

346 
370 
801 
475 
371 
646 
563 

838 
166 
883 

NAME WCB NUMBER

Magden, Forest H. HA 651034 484
Magnuson, Alvin D. 7 -6322 580
Mahler, Betty I. C 61411 748
Mansaker, Howard A 734855 876
Marley, John 7 -10,276 210
Marlow, Margaret L. 70-2205 408
Marriott, Sharon C 2 752 686

Marshall, Eugene 78-735 822
Marshall, Eugene 78-735 7 6
Marshall, Robert 143 56 147
Mason, Janice M. 78-8385 525
Mathes, Patsy Carpenter B53-124467 63
Matthews, Billie G. 7 - 515 7 -3564 521
Matthews, Billie G. 7 -3364 21 1

Mattie, Stanley B53-140563 750
Mauk, Edward V 7 -7162 65
Maurer, Gordon EC 747 6 286
Mavis, Bill 78-540 632
May, Alfred A. 7 -3281 730
McCarley, Lawrence 7 -828 581
McCarter, John B. 77-2 65 530

McCartney, Richard 78-8260- 411
McClintock, Patricia J. 78-47 0 817
McDonald, Larry 373-103 258
McKellip, Ardie 7 -1432 306
McManama, Eunice 7 -611 6 3
McManama, Eunice 7 -611 556
Merritt, Alfred J A53-135664 5 

Methvin, Richad B 531150 8 370
Methvin, Richard D53-1150 8 7 1
Methvin, Richard D53-1150 8 74 
Miller, Bruce D 7 86 812
Mills, Chester L. C 23778 514
Mills, Steven A. 7 -1267 633
Moats, Judith 78-6621 560

Moe, Donald 77-7356 78-1021 346
Monroe, Clarice M. 7 -66 8 370
Montano, Eugene J. C 55518 801
Moore, Gerald C 140  475
Moore, Robert Leon 7 -2870 371
Morris, Arthur 7 -287 646
Morris, Olive H. 78-6247 563

Mosbrucker, Margaret B 76564 838
Muroff, Boris 78-10,111 166
Murray, Michael R. 7 -10,3  883
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0 

NAME 

Naeve, Darlene 
Nash, Robert A. 
Naylor, Roberta I. 
NcDonald, Donald J. 
Nelson, Christine 
Nelson, Eddy 
Nelson, Eldon J. 

Nelson, Lawrence S. 
Nelson, Lawrence S. 
Nichols, Robert E. 
Nolind, Richard L. 
Nuse, Karl 
Nuse, Karl M 
Nuttall, Herbert 

O'Brien, Janet F. 
O'Connor, Carolyn J. 
O'Neill, Carol D. 
Oakley, Ray H. 
Olsen, Dwain H 
Olson, Stan 
Olson, Zelma 

Orman, Thomas, D. 
Osborn, Leota G. A. 
Osborne, Johnny A 
Ostrolencki, Edward F. 
Owen, Loretta A. 

Padgett, Dennis 
Padgett, Dennis W 
Padgett, Dennis W. 
Padgett, Dennis W. 
Pangburn, Mary 
Parish, Stanley 
Payn, Larry R. 

Pederson, Rose E. 
Pedigo, Ancel H. 
.Penifold, Irene V. 
Penifold, Irene V. 
Penifold, Ir0ne V. 
Pennington, Mollie A 

,Perala, Nestor O. 

Perry, Richard A. 
Peter, Arnie 
Petersen, Richard 
Peterson,. Charles, F. 
Petty, Claude 

WCB NUMBER 

941 C 23 55 74 
DC 368493 
79-5828 
78-6966 
79-1366 
78-9373 
78-10,285 

TODC 5594 
TODC 5594 
79-1224 
79-6500 
05X 020005 
05X-020005 
78-3722 

WC 262399 
93-05255 
80-1583 
79-6838 
2-70-119 
79-1819 
133 CB 1632130 

77-2741 
80-557 
78-8390 
79-5390 
79-8457 

273344 
C273344 
EC 273344 
C 27334 
79-7493 
79-2782 
79-6300 

79-8369 
Unknown 
78-9826 
78-9826 
78-9826 
79-1531 
79-1578 

80-4328 
A 623922 
131 45626 

. HC 179627 
79-43 79-4697 

-941-

259 
485 
610 
898 

21 
823 
854 

372 
267 
413 
647 
702 
14 1 
652 

260 
687 
714 
797 

25 
26 

731 

462 
847 
227 
647 
900 

476 
148 
751 
380 
592 
605 
649 

605 
261 
462 
288 
538 
132 
347 

634 
846 
839 
714 
813 

PAGE 

o

o

o

NAME WCB NUMBER

Naeve, Darlene  41 C 23 55 74 25 
Nash, Robert A. DC 3684 3 485
Naylor, Roberta I. 7 -5828 610
NcDonald, Donald J, 78-6 66 8 8
Nelson, Christine 7 -1366 21
Nelson, Eddy 78- 373 823
Nelson, Eldon J. 78-10,285 854

Nelson, Lawrence S. TODC 55 4 372
Nelson, Lawrence S. TODC 55 4 267
Nichols, Robert E. 7 -1224 413
Nolind, Richard L. 7 -6500 647
Nuse, Karl 05X 020005 702
Nuse, Karl M 05X-020005 141
Nuttall, Herbert' 78-3722 652

O'Brien, Janet F. WC 2623  260
O'Connor, Carolyn J.  3-05255 687
O'Neill, Carol D. 80-1583 714
Oakley, Ray H. 7 -6838 7 7
Olsen, Dwain H 2-70-11 25
Olson, Stan 7 -181 26
Olson, Zelma 133 CB 1632130 731

Orman, Thomas, D, 77-2741 462
Osborn, Leota G. A. 80-557 847
Osborne, Johnny A 78-83 0 227
Ostrolencki, Edward F. 7 -53 0 647
Owen, Loretta A. 7 -8457  00

Padgett, Dennis 273344 476
Padgett, Dennis W C273344 148
Padgett, Dennis W. EC 273344 751
Padgett, Dennis W. C 27334 380
Pangburn, Mary 7 -74 3 5 2
Parish, Stanley 7 -2782 605
Payn, Larry R. 7 -6300 64 

Pederson, Rose E. 7 -836 605
Pedigo, Ancel H. Unknown 261
•Penifold, Irene V, 78- 826 462
Penifold, Irene V. 78- 826 288
Penifold, Irene V. 78- 826 538
Pennington, Mollie A 7 -1531 132
Perala, Nestor 0. 7 -1578 347

Perry, Richard A. 80-4328 654
Peter, Arnie A 623 22 846
Petersen, Richard 131 45626 83 
Peterson, Charles, F. , HC 17 627 714
Petty, Claude 7 -43 7 -46 7 813
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WCB NUMBER PAGE 

Phillips, Alvy M. 79-151 703 
Phillips, Roy A GC 75184 198 
Piefer, Ray C. C 54410 372 
Potterf, Adelma J. TD 47485 778 
Powers, James E. C 434677 752 
Pressel, Rick 79-5093 765 
Propes, Michael 78-9545 825 

Puckett, Michael A. 78-4234 213 
Pumpelly, Elrie 78-6010 623 
Pyburn, Darlene 77-3033 133 

Rattay, George 78-8085 308 
Ravelle, Cledis 78-1168 791 
Raymer, Steven J. 79-6135 753 
Reid, Gregory 79-199 517 
Repin, Richard A. 05 X 010442 780 
Reynolds, Clifton 79-4368 93 
Reynolds, David A. '78-5527 826 

Rhodes, James 79-2668 755 
Richards9n, Raymond A. D53-114115 612 
Riggs, Russell D 79-6618 67 
Riley, John B. A53-136685 52 
Roberts. ·carrole AK 403 780 
Rodman, Michael 79-69 840 -· Rogers, Les lie C 79-7349 142 

Roll, Barnetta 77-3430 517 
Rose, Mitchell C 192037 884 
Rowden, Donald B53-12143 757 
Rowling, G~lbert 78-5327 719 
Rumsey, Kenneth M. 78-7367 440 
Russell, William 78-8173 228 

Sahnow, Kevin 79-3790 313 
Sampson, James R. DC 43823 635 
·sampson, James R. DC 438423 381 
Sams, Maxine D. 79-1463 457 
Sapp, Lonnie C 107629 515 
Sapp, Lonnie E. C 107629 841 
Sather, Herbert 79-9068 607 

Sawicki, Dancha 79-10, 117 766 
Sawicki, Dancha 79-10, ~ 17 786 
Scarborough, Monique . 78-2194 113 
Scarborough, Monique · 78-2194 244 
3carborough, Monique 78-2194 200 
Schmidt, Virginia M. , C375668 · 901 
Schmidt, Virginia M. 375668 263 

Schroeder, Charles T. C 139608 601 
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NAME WCB NUMBER

Phillips, Alvy M. 7 -151 705
Phillips, Roy A GC 75184 1 8
Piefer, Ray C. C 54410 372
Potterf, Adelma J. TD 47485 778
Powers, James E. C 454677 752
Pressel, Rick 7 -50 5 765
Propes, Michael 78- 545 825

Puckett, Michael A. 78-4254 213
Pumpelly, Elrie 78-6010 623
Pyburn, Darlene ^ 77-5055 133

Rattay, George 78-8085 308
Ravelle, Cledis 78-1168 7 1
Raymer, Steven J. 7 -6155 755
Reid, Gregory 7 -1  517
Repin, Richard A. 05 X 010442 780
Reynolds, Clifton 7 -4568  3
Reynolds, David A. ' 78-5527 826

Rhodes, James 7 -2668 755
Richardson, Raymond A. D55-114115 612
Riggs, Russell D 7 -6618 67
Riley, John B A55-156685 52
Roberts. Carrole AK 405 780
Rodman, Michael 7 -6 840
Rogers, Leslie C 7 -754 142

Roll, Barnetta 77-5450 517
Rose, Mitchell C 1 2037 884
Rowden, Donald B55-12145 757
Rowling, Gilbert 78-5527 71 
Rumsey, Kenneth M. 78-7567 440
Russell, William 78-8175 228

Sahnow, Kevin 7 -57 0 313
Sampson, James R. DC 43825 655
Sampson, James R. DC 438425 581
Sams, Maxine D. 7 -1463 457
Sapp, Lonnie C 10762 515
Sapp, Lonnie E. C 10762 841
Sather, Herbert 7 - 068 607

Sawicki, Dancha 7 -10,117 ■ 766
Sawicki, Dancha 7 -10,117 786
Scarborough, Monique . 78-21 4 115
Scarborough, Monique -78-21 4 244
Scarborough, Monique 78-21 4 200
Schmidt, Virginia M. , C375668  01
Schmidt, Virginia M. 375668 265

Schroeder, Charles T. C 13 608 601
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NAME 

• ... ·.s.~iaraffo·, Nick· 
· Se.eh·awer, Lyle 
Sekermestroy'ich, 
E;haul, _ Miles 

. Shaw, Vern 

Edward 

; ... : Shay, 'Jesse Jr.; 
. Sheffield,. Freda K. 

.,•. 

WCB NUMBER 

78-2_682 
200-156-2005 
78-3863 
A 613798· 
78-9598. 
79-3615·. · .. 
79-3637" . 

313 
442 
120 

. · 67 
316 

. · 487 
636 

·; Sho~es,• .Les~er E. 78-4992. . 869 

PAGE 

1 :·· · ' • _.; . Short, Lee- E.. . 79-6278 .· ~ 7-31 
:-- ·--:_. : ·, ::Simmons;, Lenford 360.:051-2024 766·· 

i; •. . i', ._.-·:·_si~ons, Ric~ard L., •.,Claim.# 370~Q27 ·. 291, 
·t ... • ··. .,.···Sims,· Albert-'. · 78-8513 · . -. · 720 :. · · 

I' . , . ._ . . .- . 

. ·,t.·· .. ·1--Sims,Albert- ,· 78-8513 ·721 

: ·t:i}<~:.:.·_:~:.t:i~,:i;:;jt)~-~-~~~- -·. ·.' ·<_._ .-··· · ~~-~~:5-1?· ·_ . , .,· .. 593 

_\ ~ .. : -.. ~ .~.:= \: ·s1ms;·•-George ~· • 79~6566-~ ·_,··~ -t .1-8t··. 

. . ... _:- ,.'.;:.-·, _.-;;.-.,<,._::,_Skidm6ie, Defo;~·s,-·A.' . C604-9967 ·. _,;-_' ' 638_ .' 

.· .. · . .-_.• .. ~J~ ·.;-.~·\""-.!sikt'er w'ilbu'r-,M ... _· .. ··: .c· 214030 · .,.:: · :: .··· "· · · · 319 ' 
· · · · ··.·,r,l.: .':._:·\:s···,1·1,·,.t ·b ·- t-: .. -·. · • ·19-20.-2·8.· . · .,_-.::, · ",·•: • .. •567 

. ,,. , .... ;, .. , .";··. ma , .. ro er_ . -. 
·.--\ Y/"_' :-.:·.<-Smith; 'Beverly's:- . ,.79-71"69' ·._; . . 792 

.. ·:, ~r:<~-\-·-:::.'smfth·,-'j Bob-:B~ · . : · 502104·-, .. ,._._r, .• ,. 244 .. , 

·., .-<~\}.,\"~::,-· .. \~m.it.h_;, .Jif!lit1yT\.·_: · · ., ... ·79-14-7~'· .·>_):'-'\':,- .·•.:--.:,. .· ·fs2· ·_. 

;·. :;••·:/;;:;f-.-:~-·:~};f}~~~·,t~/ .. ~~-t~~~ '--~-~ :_., ·. . . : . · 78~4;0~, :. ,_. .: .\·· -.. ' . 640. · 

· · .... -·:· .t ,,., ";, . ·,. Sirii th·, Lon, E. , •'.,. . . · . _: 78-9790-E .. · ·. '· ·. · ; 793.. -

0., _ \{\'.<::_>•.·i.:_\;'._~9_·~~~.a_n;,_:. -~<;>n~·i~ ii_.:: .~-- _ ·_ _._, .: 7q~.57~3_ ~: ··_-',' -. ~ < .- ··., · , 216 .·· 
· .. : :, 1,.'-·t,·:-·,··, ·:·•,. •:,.,Sol'onion,,·carl.;·. : ••, : - _. · i' 78-9459 ,. ,· .. - ,.- ... .- , ... ' .1 

-.. · '.);>}(i~i'.]lij~~tg:g:_t:(: : : ~:.: :?:i!.~i1-ii ·:: ·•··:••<=:.:.·-.·-,_ :. _ ~H' 
'··· · .-·,=·,-:·-;_.Spear,-Gary Lee -.. : .-79-5.412.- ·>· ·-;. , '·· ·722 

0 

·. ·<:·.'·_,~pratlen;·Marie·H.- .·,··. ·: 79-2719 . . _: : · 518 

, ' ._,- .-~ .·: -~pringgay,, = -. : _ _-: .• · 78-649_3 ... , _ _. · ' 443 
. · 'r. .' .·Springgay;. Thomas· A.· 78-6493 • .· 268 · 

. . . . : , '.:-, Sp_ringgay, Thoma:s · W. .78-6493· . 216. 

: __ ·,,;:;pu~geon~ Ralph E., B ·1.4266_6 ·901 

Steinhauser, Fred C. YC 39?439- ;- 477 

Stewart; Alb~it F.' 
St~w~·rt, Ray E 

.- · ~ · · · ~Stinso~~· Rici'i .. 'll'.'d 
.; ··.St.ugelmeyer.,. Wal'ter. J. 

: . . . _ _.;, "~3turdivan, ·_Roy :D. . 
_,. Swear~ngen, John P. 

Talbo~; Patricia J. 
.·_- Talbot, Patricia·· J. 

·raylor, James A. 
. Templ~, Jane -

':··.·:,~~3617 >' ·,·. 
78-4374 
78-9461 

- ·.78~78_70 
79-4317 
79-651,5. 

78-8745 
78-8745. 
79-8148 
78-10-,033 
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469 
444 
233 
269. 

582 
656 
847 
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NAME WCB NUMBER PAGE

•Sciaraffo, Nick' 78-2682 ’ 313
Seeh'awer, Lyle 200-156-2005 442
Sekermestrovich, Edward 78-3865 120 .
Shaul, Miles A 6137 8- . 67
Shaw, Vern '78- 5 8' : 316
Shay, 'Jesse Jr., ' , ' 7 -3015'- : • 487 '
Sheffield,.Freda K. ■ 7 -3637' , ' 636

Sholes, .Lester, E. 78-4  2' 869
Short, Lee-E. : : •• 7 -6278 •: \ ■ •• . 731

.'.Simons,' Lenford 360-051-2024 '■ . 766'-
■Simmons, Richard L., Claim # 370-027 '■ 201 , ■'
'■'Sims, Albert-'-. , 78-8513 ' 720:- '
Sims, Albert- ‘ ■ 78-8513 ; ■ 721 . ■

' -Sims, '-Allen . 78-8513'■ ' ■■ ■ .. 5 3
; Simsi-George ’ "V 7 -6566^ ■ . ^ " ■ .181
Skidmore, DeloresA. ; C604-  67 ^ 638 '

■■'slater, Wilbur-M. ,C 214030 ' V;, : ■ 319
'-.•Small robert- ■ ■ 7 -20'28- -567
'''■-.Smith, Beverly S.- ' 7 -716 '■ 792<Smi'-thV Bob;,-Bv'. , 502104' ^ '244 .
Smith; Jimmy 'A'^ "■ -7 -1'472'. . ..-O; : '182'

-'Smithj ,Kathryn, ,M.'; ■ 78-4706:' 'V / . '■ ’ .. 640 ■ .
■'-Smith, Lph.E.;, ^78-9790-'e‘ , ■ ' . 7 3.. 
'-■■So'deman',. Donald E.; '.76-5723 ^216.'
•••'-Sbi'dm'bh, ,'Carl,;-'. ^ ■ ;"'78- 45 " . :• • ■ ^ ' ,1
■'\Spear,; Gary -.;--7 -5412^- . 171'^
'i'.Spear'j^’Gary. Lee .. . . .''■,7 -5412 ^ ^ 787'. '■
. 'Spear, Gary -Lee ' _ 7 -5412. '-' ;■■■/. ; . 65

•Speap, Gary Lee ■' 7 5412; , ' 722
-•'Spratlen," Marie H; . -' ' 7 -271 "' '518
.Springgay.- 78-64 3 443
.-Springgay; Thomas A. 78-64 3 ‘ 268 •
.Springgay, Thomas-W. ■ . 78-64 3' . ■ . 216,
■Spurgeon, Ralph E. ^ B 142666 ■ . ■ 'V , 901
Steinhauser, Fred C. YC 30643 ■ ‘ ' 477

Stewart, Albert F. ■ 7 -3617 ■'■ ' ■■' . ■> '538 , ■
Stewart, Ray E 78-4374 1
.Stinson,’ Richard 78- 461 46 
■Stugelmeyer,'Walter J. ■ -78-7870 ' 444
Sturdivan, Roy D. 7 -4317 233
Swearingen, John P. 7 -6515. 26 

Talbo.'b, Patricia J. 78-8745 582
Talbot, Patricia" J. 78-8745. 656
-Taylor, James A. ■ 7 -8148 847
Temple, Jane 78-10',033 584
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NAME r'-!DA'I 

Temple, Jane 
Thennes, Dale R. 
Thennes, Dale R. 
Thompson, Darrell C 
Thompson, John L. 
Thompson, Lee 
Tinner, donald 

Todd, Marin L. 
Toney, _Richard 
Townsend, Robert E. 
Turan, Carolyn I 

Vain, William D. 
. Van Clea:ve, James D. 

Van Cleave, James D. 
Van Eatori, Donald 
Van Hooser, Walter 
Van Lanen;· Margaret 
Vance, Larry E. 

Vanderyacht, Glen 
Vasbinder, Francis M • 

. Vaughn, Leroy· 
Vickers,. Charles L. 
Viol, James W. 
Vosberg, Floyd F 

Walker, Delbert 
Wallace; Steve 
Ware, Richard A 
Ware, Richard A. 
Warren, Thomas R 
Webb, Dwight R. 
Wehr, Richard 

Wells, Lawrence Wilfred 
Westensee, Annie 
Westensee, Annie 
Wetzel, Samuel M. 
Whiteman, Tracey J. 
Wilke,· Mary L 
Wilke,- Mary L. 

William,. Davi_d F 
~illiams, David E 

•Williama, Eugene 
Wilson~ james·Earl 
Wilson, Linda 
Wilson, Richard L 
Wilson,- Richard L. 

WCB NUMBER.UM UH HCH?" · 

• .!J.:• •,L 

78-10,033 
77-5741 
77-5741 
C- 295452 
65-77592· 

• -~ :I' 

79-5886 
78-7607 

YC 371697-
A 4509 
79-3866 
ZC213127 

80-1464 
78-1252 . 
78-9166 
79-6140 
C 8972 
3W-10 4895 
79-3147 

A 961.208 
B104 C 325882 
ZA850947 
HC 128954 
79-5781 
79-2065 

D53-160710 
78-9342 
DC 405769 
DC 405769 
79-1795 
78-8989" 
79-4065 

HB 139488 
79-2579 
79-2579 
79-2286 
79-6976 
78-4115 
WCB 78-4115 

GC 368887 
78-7286 & 79-3073 
941 C 24 62 26 
79-3612 
79-2581 
C 420014 
HC 420014 
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723 0 542 
595 

29 
270 
569 
643 

602 
757 
570 

31 

879 
626 
827 
572 
373 
614 
542 

688 
863 
374 
802 
813 a 186 

149 
738 

' 69 
235 
96 

350 
656 

667 
3 
61 

246 
667 
98 

202 

151 
33 

668 
519 
543 
133 
875 

0. 

NAME , WCB NUMBERSMUH a.DW‘'

l' ■ ■ . • ’
! Temple, Jane 78-10,055 723
; Thennes, Dale R. 77-5741 542
; Thennes, Dale R. 77-5741 ■ 5 5
; Thompson, Darrell C C. 2 5452 2 
; Thompson,' John L. 65-775 2 270
• Thompson, Lee 7 -5886 . a- ■ 56 

Tinner, donald 78-7607 643

1 Todd, Marin L. YC 5716 7. 602
Toney, Richard . A 450 757

j, Townsend, Robert E. 7 -5866 570
|‘ Turan, Carolyn I ZC213127 51

1 Vain, William D. 80-1464 87 !. Van Cleaye, James D. 78-1252, 626
j Van Cleave, James D. 78  166 . 827
j Van Eatoii, Donald 7 6140 572

Van Hooser, Walter C 8 72 573
Van Lanen, Margaret 5W 10 48 5 614

1 Vance, Larry E. 7 -5147 542

1 Vanderyacht, Glen A  61208 688
Vasbinder, Francis M. B104 C 325882 865

: Vaughn, Leroy ZA850 47 374
• Vickers, Charles L. HC 128 54 802

' Viol, James W. 7 -5781 813
Vosberg, Floyd F 7 -2065 186

i. Walker, Delbert L53-160710 14 
Wallacei Steve .78- 542 738

, Ware, Richard A DC 40576 6 
1 Ware, Richard A. DC 40576 255

Warren, Thomas R 7 -17 5  6
Webb, Dwight R. 78-8 8 550
Wehr, Richard 7 -4065 656

Wells, Lawrence Wilfred HB 15 488 667
Westensee, Annie 7 -257 3

: Westensee, Annie . 7 -257 61
Wetzel, Samuel M. 7 -2286 246

. Whiteman, Tracey J. 7 -6 76 667
Wilke, Mary L 78-4115  8
Wilke, Mary L. WCB 78-4115 202

PAGE

William, David F
•Williams, David E
Williams, Eugene
Wilson, James Earl
Wilson, Linda
Wilson, Richard L
Wilson, Richard L.

GC 568887
78-7286 & 7 -5075
 41 C 24 62 26
7 -5612
7 -2581 ■
C 420014
HC 420014
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WCB MUMBER PAGE 

Wimmer, Max H. RC 257187 615 
Wine, Richard L 79-1641 123 
Wine, Richard L. 79-1641 520 
Wine, Richard L. 79-1741 382 
Wise, Murlin D. 4 23 4 M 187 657 
Woldeit, Mary E. 79-6086 864 
Wolf, Janet Hicks 78-936 616 

Wolter, Kirk 79-6590 787 
Wooten, David F. 79-4257· 649 
Wright, Ella 80-5519 885 
Wright, Ronald c. C 370287 489 

Yates, Robert 79-4571 35 
Young, Helen J. D 59292 489 

Ziegler, Anna 65-60162 758 
Zitzenwitz, Roland. 78-2140 619 
Zucker, Darryl S. C 414621 382 
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NAME WCB NUMBER

/

Wimmer, Max H. RC 257187 615
Wine, Hichard L 7 -1641 123
Wine, Richard L. 7 -1641 520Wine, Richard L. 7 -1741 382Wise, Murlin D. 4 23 4 M 187 657
Woldeit, Mary E. 7 -6086 864
Wolf, Janet Hicks 78- 36 616
Wolter, Kirk 7 -65 0 787Wooten, David F, 7 -4257- 64 
Wright, Ella 80-551 885Wright, Ronald c. C 370287 48 
Yates, Robert 7 -4571 35Young, Helen J. D 5 2 2 48 
Ziegler, Anna 65-60162 758Zitzenwitz, Roland 78-2140 61 Zucker, Darryl S. C 414621 382
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VOLUME" ·2?i .. 
' ._. < .e., ... ~ 

CASE CITATIONS 

Clark v. U,S. Plywood, 288 Or. 255 (1980)--------------­
Clemons v. Roseburg .Lumber Co., 34 Or. App·. 135 (1978)-­
Frasure v. Agripac, Inc., 41 Or. App. 7 (1979)---------­

.Hannam v. Good Samaritan Hosp., 4 Or. App. 178 (1971)---
Horn v. Timber Products, Inc.·, 12 Or. App. 365 (1973)--­
Hutcheson v. Weyerhaeuser Co., 288 Or. 51 (1979)-------­
.Hutcheson v. Weyerhaeuser Co., 288 Or. 51 (1979)-------­
Hutcheson v. Weyerhaeuser Co., 288 Or. 51 (1979)-------­
Inkley v. Forest Fiber Products Co., 288 Or. 337 (1980)­
Jordan v. Western Electric, 1 or. App. 441 (1970)------­
Mendenhall v. SAIF, 16 Or. App. 136 (1974)-------------­
Morgan v. Stimson Lumber Co., 288 Or. 595 (1980)-------­
Morgan v. Stimpson Lumber Co., 288 Or. 595 (1980)------­
Nelson v. SAIF, 43 Or. App. 155 (1979)--~--------------­
Norgard v. Rawlinson's, 30 Or°:-App·. 999: (1977)---------­
Neely v. SP.IF, 4 3 Or. App. 319 ( 19 7 9) -------------------
Olsen v.··sAIF, 29 Or. App. 235 (1977)-------------;_ ____ __ 
Rivers v. SAIF, 45 Or. App. 1105 (1980)----------------­
Rivers v. SAIF, 45 Or. App. 1105 (1980)-----------------

, Rivers v. SAIF, 45 Or. App. 1105 (1980)----------------­
Russell v •. SAIF, 281 Or. 3 53-m78) --------------------­
Smith v. Pancake House, 27 Or. App. 361 (1976)---------­
Stupfel v. Edward Hines Lumber Co., 288 Or. 39· (1979)--­
Stupfel v. Edward Hines Lumber Co., 288 Or. 39 (1979)--­
Taylor v. SAIF,·40 Or. App. 437 (1979)-------:---------­
Weller v. Union Carbide, 288 Or. 27 (1979)-------------­
Weller v. Union Carbide Corp., 288 Or. 27 (1979)-------­
.Weller v. Union Carbide Corp., 35 Or. App. 355 (1978)---
Weller v. Union Carbide Corp., 288 Or. 27 (1979)-------­
Weller v. Union Carbide, 288 Or. 27 (1979)~------------­
Weller v. Union Carbide, 288 Or. 27 (1979)-------------­
Winters v. Gunies, 128 Or. 214 (1928)-------------------
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281 
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876 
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VOLUME 29.

CA E CITATION 

Clark V. U. . Plywood, 288 Or. 255 (1980)-,---------------
Clemons v. Roseburg Lumber Co., 34 Or. App. 135 (1978)—
Erasure v. Agripac, Inc., 41 Or. App. 7 (1979)-----------
Hannam v. Good  amaritan Hosp., 4 Or. App. 178 (1971)---
Horn V. Timber Products, Inc., 12 Or. App. 365 (1973)---
Hutcheson v. Weyerhaeuser Co., 288 Or, 51 (1979)--------- *
Hutcheson v. Weyerhaeuser Co., 288 Or. 51 (1979)----- „
Hutcheson v. Weyerhaeuser Co., 288 Or. 51 (1979)-------- -
Inkley v. Forest Fiber Products Co., 288 Or. 337 (I960)- -
Jordan v. Western Electric, 1 Or. App. 441 (1970)------- ___
Mendenhall v.  AIF, 16 Or. App. 136 (1974)---------------
Morgan v.  timson Lumber Co., 288 Or. 595 (1980)--------
Morgan v.  timpson Lumber Co., 288 Or. 595 (1980)-------
Nelson v.  AIF, ^ Or. App. 1^ (1979)—------------------
Norgard v. Rawlinson's, 30 Or. App. 999 (1977)-----------
Neely v.  AIF, 43 Or. App. 319 (1979)---------------------
Olsen V.  AIF, 29 Or. App. 235 (1977)-------- ----- -------
Rivers v.  AIF, 45 Or. App. 1105 (1980)-------------------
Rivers v.  AIF, ^ Or. App. 1105 (1980)-------------------
Rivers v.  AIF, 45 Or. App. 1105 (1980)-------------------
Russell V.  AIF, 281 Or. 353"TL978)------------------------
 mith V. Pancake House, 27 Or. App. 361 (1976)------------ ■•c-i
 tupfel V. Edward Hines LumberCo., 288 Or. 39' (1979)--- ^
 tupfel V. Edward Hines LumberCo., 288 Or. 39 (1979)---Taylor v,  AIF, 40~ Or. Ap~p. 437 "(1979)------- r----------- ac?
Weller v. Union Carbide, 288 Or. 27 (1979)---------------
Weller v. Union Carbide Corp., 288 Or. 27 (1979)--------

■Weller v. Union Carbide Corp., 35 Or. App. 355 (1978)--- -
Weller v. Union Carbide Corp. , 288 Or. 27 (1979)--------
Weller v. Union Carbide, 288 Or. 27 (1979)---------------
Weller v. Union Carbide, 288 Or. 27 (1979)---------------
Winters v. Gunies, 128 Or. 214 (1928)---------------------
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MEMORANDUM OPINIONS 
·,'.i1'} :, .. "' ·,., 

. ·, ~/)?}'~~i~~ 
· '' . "•---'•wcB Numbers given for your convenience in ordering 

NOT PUBLISHED IN THIS VOLUME 

from the Worker's Compensation Board 

C. Alldridge: Affirmed: denial of compensability for 
death--------------------------------------------------77-2498 

R. Anderson: Affirmed denial of aggravation-------------79-2302 
J. Anfilofiff: Affirmed---------------------------------78-4012 
A. Arroyo: Affirmed denial by Industrial Indemnity & 

responsibility of Employers Insurance of Wausau--------79-2142 
D. Babco6k: Affirmed: .307 order designating paying 

agent--------------------------------------------------78-6348 
H. Bachman: Affirmed remanding of claim to employer & 79-6913 

denial by carrier--------------------------------------79-4497 
G. Baker: Affirmed remanding of claim to Pacific Motor 79-1869 

& denial by EBI----------------------------------------78-6979 
V. Bakie: Affirmed 20%----------------------------------78-10,177 
M. Balfour:· Affirm~d remanding of anxiety-depres~ion 

claim to carrier---------------------------------------79-4213 
W. Ballew: Affirmed denial------------------------------79-3683 
D. Barker: Affirmed TTD and 30% unscheduled-------------79-6036E 
L. Barker: Affirmed no PPD------------------------------79-5575 
L. Batton: Affirmed 20% arm-----------------------------79-5503 
C. Bay: Affirmed remanding of claim for new injury and 77-4506 

denials of aggravation---------------------------------78-7787 
M. Bayer: Affirmed: TTD--------------------------------79-3944 
J. Beasley: Affirmed: 10% low back---------------------29-389 
~- Beeson: Affirmed dismissal of aggravation claim: 

filed too late-----------------------------------------78-4951 
W. Bengston: Affirmed 15% shoulder----------------------79-4964 
S. Berger: Affirmed: 10% back--------------------------79-2736 
w. Bergline: Affirmed remanding of claim to carrier-----79-d572 
A. Best: Affirmed 75% right leg, 50% left leg-----------79-4333 
A. Belle: Affirmed denial of SPA fees-------------------79-13 
J. Birdeno: Affirmed no PPD-----------------------------79-1327 
R. Blakely: Affirmed-----~------------------------------78-8097 
M. Blanche: Affirmed---------~--------------------------79-5196 
J. Boddie: Affirmed denial----------~-------------------79-6210 
B. Bohannan: Affirmed remanding of claim to employer----79-9032 
S. Bracke: Affirmed: denial of asthma------------------77-6938 
R. Breeding: Affirmed: 25% foot------------------------79-4046 
W. Brooks: Affirmed: PTD-------------------------------78-5284 
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NOT PUBLI HED IN THI VOLUME

'”^'WCB Numbers given for your convenience in ordering
from the Worker's Compensation Board

C. Alldridge: Affirmed: denial of compensability for
death-------------------------------------------------------- 77-2498

R. Anderson: Affirmed denial of aggravation------------- '-79-2302
J. Anfilofiff: Affirmed------------------------------------- 78-4612
A. Arroyo: Affirmed denial by Industrial Indemnity &

responsibility of Employers Insurance of Wausau--------79-2142
D, Babcock: Affirmed: .307 order designating paying
agent-------------------------------------------------------- 78-6348

H. Bachman: Affirmed remanding of claim to employer & 79-6913
denial by carrier------------------------------------------ 79-4497

G. Baker: Affirmed remanding of claim to Pacific Motor 79-1869
& denial by EBI---------------------------------------------78-6979

V. Bakie: Affirmed 20%--------------------------------------78-10,177
M. Balfour:' Affirmed remanding of anxiety-depression

claim to carrier--------------------------------------------79-4213
W. Ballew: Affirmed denial--------------------------------- 79-3683
D. Barker: Affirmed TTD and 30% unscheduled-------------- 79-6036E
L. Barker: Affirmed no PPD--------------------------------- 79-5575
L. Batton: Affirmed 20% arm-------- -------------------------79-5503
C. Bay: Affirmed remanding of claim for new injury and 77-4506

denials of aggravation-------------------------------------78-7787
M. Bayer: Affirmed; TTD------------------------------------79-3944
J. Beasley: Affirmed: 10% low back----------------------- 29-389
 . Beeson: Affirmed dismissal of aggravation claim:

filed too late-----------------------------------------------78-4951
W. Bengston: Affirmed 15% shoulder------------------------ 79-4964
 . Berger: Affirmed: 10% back-----------------------------79-2736
W. Bergline: Affirmed remanding of claim tocarrier------ 79-4572
A. Best: Affirmed 75% right leg,50% left leg--------------79-4333
A. Belle: Affirmed denial of  PA fees---------------------79-13
J. Birdeno: Affirmed noPPD---------------------------------79-1327
R. Blakely: A.ffirmed---- ^-----------------------------------78-8097
M, Blanche: Affirmed----------------------------------------79-5196
J. Boddie: Affirmed denial--------------------------------- 79-6210
B. Bohannan: Affirmed remanding of claim to employer----79-9032
 . Bracke : Affirmed: denial of asthma--------------------77-6938
R. Breeding: Affirmed: 25% foot---------------------------79-4046
W. Brooks: Affirmed: PTD------------------------------------78-5284
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Brown: Affirmed remanding of shoulder claim to carrier-79-4337 
L. Brown: Affirmed: 15% neck, low back, shoulder, 

psychological--------------------------------------------78-3084 
W. Brown: Affirmed remanding of claim to carrier----------79-4219 
W. Brown: Affirmed PTD------------------------------------77-7751 
G. Browning: Affirmed denial of back claim----------------79-5197 
D. Brownson: Affirmed: denial of shoulder and PPD--------77-7243 
D. Brusman: Affirmed TTD and no PPD-----------------------78-9480 

78-9209 
D. Buck: Affirmed d~nial of thumb claim-------------------79-1332 
M. Buckles: Affirmed dismissal----------------------------77-6378 
.T. Burkett: Affirmed: denial of claim--------------------78-5911 
D. Burkholder: Affirmed remanding of claim to .employer----79-4536 
M. Buxton: Affirmed no PPD--------------------------------79-4224 
N. Calkins: Affirmed denial-------------------------------77-7594 
J. Camblin: Affirmed attorney's fee----------~------------79-3389 
N. Camp: Affirmed denial of aggravation claim-------------79-9416 
F. Canoy: Affirmed denial of aggravation------------------78-10,050 
J. Carey: Affirmed dismissal because claimant failed to . 
appear----------------------------------------------------79-5072 

D. Carter: Affirmed denial of back claim------------------79-7178 
B. Case: Affirmed dismissal due to tardy notice-----------78-9101 
W. Chilcote: Affirmed: 55% unscheduled-------------------79-2586 
S. Chitwood: Affirmed remanding of psychological claim to r 

employer----------------------------~--------------------79-1491 
J. Churchill: Affirmed order that Joan Miller was not 

employer-------------------------------------------------78-8973 
E. Cinnamon: Affirmed: denial of disease-----------------79-2897 
W. Clair: Affirmed: denial of claim----------------------79-788 
B. Clark: Affirmed 10% leg--------------------------------79-3391 
C. Clarke: Affirmed remanding of claim to employer--------79-7686 
M. Clay: Affirmed-----------------------------------------79-4144 
K. Claussen: Affirmed 5% back-----------------------------78-6632 
W. Cole: Affirmed 20% back--------------~-----------------78-10,235 
J. Colvin: Affirmed: order for acceptance of claim-------78-10,182 
G. Commanda: Affirmed: 10% back--------------------------79-2448 
T. Condu: Affirmed 80% unscheduled------------------------79-3039 
G. Coombes: Affirmed: order for acceptance of claim------79-6542 
B. Cooper: Affirmed-~-------------------------------------79-7181 

·o. Cox: Affirmed: denial of new injury-------------------79-6869 
79-6900 

J. Cox: Affirmed: TTD------------------------------------77-7010 
P. Coyt: Affirmed 60% back--------------------------------79-7776 
G. Craig: Affirmed denial 0f aggravation------------------79-2477 
M. Craig, Sr.: Affirmed denial of chronic obstructive 

pulmonary disease----------------------------------------79-960 
A .• Crawford: Affirmed 65% neck----------------------------78-2901 
C. Crippen: Affirmed--------------------------------------79-124 
L. Crothers: Affirmed 15% leg-----------------------------79-599 
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D. Brown: Affirmed remanding of shoulder claim to carrier-79-4337
L. Brown: Affirmed: 15% neck, low back, shoulder,

psychological------------------------------------------------- 78-3084
W. Brown: Affirmed remanding of claim to carrier----------- 79-4219
W. Brown: Affirmed PTD---------------------------------------- 77-7751
G. Browning: Affirmed denial of back claim------------------ 79-5197
D. Brownson: Affirmed: denial of shoulder andPPD--------- 77-7243
D. Brusman: Affirmed TTD and no PPD-------------------------- 78-9480

78-9209
D. Buck: Affirmed denial of thumb claim--------------------- 79-1332
M. Buckles: Affirmed dismissal-------------------------------77-6378
,T. Burkett: Affirmed: denial of claim--------------------78-5911
D. Burkholder: Affirmed remanding of claim to .employer----79-4536
M. Buxton: Affirmed no PPD----------------------------------- 79-4224
N. Calkins: Affirmed denial---------------------------------- 77-7594
J. Camblin: Affirmed attorney's fee----------- .-------------- 79-3389
N. Camp: Affirmed denial of aggravation claim-------------- 79-9416
F. Canoy: Affirmed denial of aggravation------------------- 78-10,050
J. Carey: Affirmed dismissal because claimant failed to
appear---------------------------------------------------------- 79-5072

D. Carter: Affirmed denial of back claim------------------- 79-7178
B. Case: Affirmed dismissal due to tardy notice----------- 78-9101
W. Chilcote: Affirmed: 55% unscheduled-------------------- 79-2586
 . Chitwood: Affirmed remanding of psychological claim to (
employer-------------------------------------------------------- 79-1491

J. Churchill: Affirmed order that Joan Miller was not
employer------------------------------------------------------- 78-8973

E. Cinnamon: Affirmed: denial of disease------------------ 79-2897
W. Clair: Affirmed: denial of claim------------------------ 79-788
B. Clark: Affirmed 10% leg------------------------------------79-3391
C. Clarke: Affirmed remanding of claim to employer-------- 79-7686
M. Clay: Affirmed---------------------------------------------- 79-4144
K. Claussen: Affirmed 5% back-------------------------------- 78-6632
W. Cole: Affirmed 20% back------ -------------------- 78-10,235
J. Colvin: Affirmed:order for acceptance of claim----------78-10,182
G. Commanda: Affirmed: 10% back-----------------------------79-2448
T. Condu: Affirmed 80% unscheduled-------------------------- 79-3039
G. Coombes: Affirmed: order foracceptance of claim------- 79-6542
B. Cooper: Affirmed------------------------------------------- 79-7181
D. Cox: Affirmed: denial of new injurv--------------------79-6869

79-6900
J. Cox: Affirmed: TTD---------------------------------------- 77-7010
P. Coyt: Affirmed 60% back------------------------------------79-7776
G. Craig: Affirmed denial of aggravation--------------------79-2477
M. Craig,  r.: Affirmed denial of chronic obstructive

pulmonary disease--------------------------------------------- 79-960
A. Crawford: Affirmed 65% neck------------------------------- 78-2901
C. Crippen: Affirmed-------------------------------------------79-124
L. Crothers : Affirmed 15% leg-------------------------------- 79-599

©
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V. David: Affirmed: denials of claim-------------------79-4707 

L. Davis: 
N. Davis: 
G. Dean: 

79-4708 
Affirmed remanding of claim to SAIF-----------79-3888 
Affirmed PTO for back and psychiatric---------78-5499 

Affirmed: order for acceptance of claim-------79-1404 
79-1405 

K. Decker: Affirmed denial of foot-kpee aggravation-----78-7027 
M. Decker: Affirmed-------------------------------------79-1256 
L. Denman: Affirmed 35% unscheduled---------------------78-7840 
C. Diaz: Affirmed remanding of claim to employer--------79-2480 

·A. Dice: Affirmed dismissal-----------------------------79-2725 
F. Dickenson: Affirmed denial of aggravation------------79-1206 
J. Dingus: Affirmed 15% foot, 30% leg and 10% 

unscheduled--------------------------------------------79-92 
S. Dooley: Affirmed dismissal---------------------------80-1818 
V. Downie~ Affirmed denial--------~---------------------79-6047 
R. Durbin: Affirmed remanding of claim to employer------79-8486 
J. Eldred: Affirmed remanding of bilateral thoracic out-

let syndrome claim to carrier--------------------------79-8475 
o. English: Affirmed-------------------------~----------79-3718 
G. Feetham: Affirmed denial-----------------------------79-6889 
R. Fenwick: Affirmed 5% back----------------------------79-5207 
R. Fisher: Affirmed 40% back----------------------------79-1502 
W. Fitzgerald: Affirmed PTD and TTD---------------------79-3892 
B. Ford: Affirmed partial denial headaches--------------78-7235 
W. Fox: Affirmed remanding of claim to carrier-~--------79-2153 
R. Franklin: Affirmed-----------------------------------78-5295 

'R. Graber: Affirmed denial of neck-shoulder claim-------78-7956 
W. Gard: Affirmed denial-~------------------------------78-977 
0. Garrett: Affirmed 10% shoulder-----------------------78-7238 
D. Gibbs: Affirmed denial of aggravation----------------78-6856 
D. Gibbs: Affirmed denial of aggravation with clari-

fication that carrier is responsible for original 
injury-------------------------------------------------78-6857 

C. Griffith: Affirmed: PTD-----------------------------78-9579 
N. Groff: Affirmed TTD----------------------------------79-2318 
J. Gross: Affirmed denial of TTD and PPD----------------79-6992 
M. Groth: Affirmed: issue was res judicata-------------78-8484 
s. Guzman: Affirmed TTD and no PPD----------------------79-4936 
K. Gwodz: Affirmed denial of occupational disease-------76-3349 
M. Haines: Affirmed denials of aggravation--------------79-3315 

79-5882 
J. Halfman: Affirmed denial-----------------------------79-3956 
R. Halvorson: A~firrned denial of chin infection---------79-7446 
D. Hamilton: Affirmed: 20% neck------------------------79-439 
B. Harper: Affirmed-------------------------------------79-4812 
G. Harris: Affirmed 80% low·back------------------------79-3165 
P. Harris: Affirmed remanding of claim to carrier-------79-8712 
M. Herman: Affir~ed denial of carpal tunnel claim-------79-758 
F. Hernandez: Affirmed: 25% shoulder---------------~---79-1209 
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V. David: Affirmed: denials of claim--------------------- 79-4707
79-4708

L. Davis: Affirmed remanding of claim to  AIF------------ 79-3888
N. Davis: Affirmed PTD for back and psychiatric---------- 78-5499
G. Dean: Affirmed: order for acceptance of claim--------79-1404

79-1405
K. Decker: Affirmed denial of foot-knee aggravation----- 78-7027
M. Decker: Affirmed------------------------------------------ 79-1256
L. Denman: Affirmed 35% unscheduled------------------------78-7840
C. Diaz: Affirmed remanding of claim to employer---------79-2480
■A. Dice: Affirmed dismissal--------------------------------- 79-2725
F. Dickenson: Affirmed denial of aggravation------------- 79-1206
J. Dingus: Affirmed 15% foot, 30% leg and 10%
unscheduled-------------------------------------------------- 79-92

 . Dooley: Affirmed dismissal-------------------------------80-1818
V. Downie:, Affirmed denial---------------------------------- 79-6047
R. Durbin: Affirmed remanding of claim to employer-------79-8486
J. Eldred: Affirmed remanding of bilateral thoracic out­

let syndrome claim tocarrier----------------------------- 79-8475
O. English: Affirmed-----------------------------:-----------79-3718
G. Feetham: Affirmed denial--------------------------------- 79-6889
R. Fenwick: Affirmed 5% back--------------------------------79-5207
R. Fisher: Affirmed 40% back--------------------------------79-1502
W. Fitzgerald: Affirmed PTD and TTD------------------------79-3892
B. Ford: Affirmed partial denial headaches----------------78-7235
V. Fox: Affirmed remanding of claim to carrier----------- 79-2153
R. Franklin: Affirmed----------------------------- 78-5295
'R. Graber: Affirmed denial of neck-shoulder claim--------78-7956
W. Card: Affirmed denial—^---------------------------------- 78-977
O. Garrett: Affirmed 10% shoulder-------------------------- 78-7238
D, Gibbs: Affirmed denial of aggravation------------------ 78-6856
D, Gibbs: Affirmed denial of aggravation with clari­

fication that carrier is responsible for original
injury--------------------------------------------------------78-6857

C. Griffith: Affirmed: PTD---------------------------------78-9579
N. Groff: Affirmed TTD---------------------------------------79-2318
J. Gross: Affirmed denial of TTD and PPD------------------ 79-6992
M. Groth: Affirmed: issue was res judicata--------------- 78-8484
 . Guzman: Affirmed TTD and no PPD------------------------ 79-4936
K. Gwodz: Affirmed denial of occupational disease-------- 76-3349
M. Haines: Affirmed denials of aggravation--------------- 79-3315

79-5882
J. Halfraan: Affirmed denial---------------------------------79-3956
R. Halvorson: Affirmed denial of chin infection---------- 79-7446
D. Hamilton: Affirmed: 20% neck--------------------------- 79-439
B. Harper: Affirmed------------------------------------------ 79-4812
G. Harris: Affirmed 80% low back--------------------------- 79^3165
P. Harris: Affirmed remanding of claim to carrier------- 79-8712
M, Herman: Affirmed denial of carpal tunnel claim--------79-758
F. Hernandez: Affirmed: 25% shoulder----------------------79-1209
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'i,. ·:Holbrook: Affirmed: 6 0% ·leg-. .:. _..:, __ ..;_:.__-:- ____ :... 7 __ _: . .:.. __ ~.~--77-798 9 
N. , Hollis:· Affirmed denial of aggravation-- ----.------:--..;.,.....,._7 8-:--8 8 2 3 
N~·~olycross: Affirmed denial 6f comperisability .of .fatal 
, . heart attack-------~--------------------------:...---------78-7248 
W ~,-;_Hor,nycih :':,.".'iA'f firmed denial of occupational disease ·and . 

'rJrnandi'ng of injury claim to carri~r.:.. ____ ~;.. ___ ::,_:..,.,:_.:._..:. __ .;.;:l79i5658 
79-r-6237 

A; Hoskins: Affirmed denial of back aggravation---------~79-9792 
T. Jacobs: Affirmed: order for acceptance of -claim--.;.---79T" 398 3 
D. Johnson: Affirmed denial of ankle claim-------.,.-------79-1448 
J. Johnson: Affirmed 10% back-------------------------~--79T"3903 
L. Johnson: Affirmed denial----------------------------~-78-9237 

-B. Jones: Affirmed 5% back------------------------------r--78-8159 
S. Jorgenson: Affirmed denial of PPD and reopening-------79~6329 
C. Keller: Affirmed 50% low back--------..;.----------------78-~795. 

78-6649 
78-6061 
78-6650 

0. Kemper: Affirmed 70% back-----------------------------79-3403 
J. Kennedy: Affirmed: order for acceptance of claim-----78-10,146 
C. Kepford: Affirmed TTD and no PPD----------------------78-9728 
B. King: Affirmed 95% leg-------------------------------~80-626 
J. Klinsky: Affirmed: 50% low back----------------------78-9110 
S. Knowles: Affirmed dismissal---------------------------78-9324 
R. Koppert: Affirmed denial of aggravation---------------79-7702 
G. Kovarik: Affirmed denial------------------------------79-4098 
R. Kraus: Affirmed: denial------------------------------78-8186 
B. Kreinheder: Affirmed dismissal------------------------79-5519 
N. Kujawinski: Affirmed remanding of claim to SAIF-------79-2999 
M. Labox: Affirmed 5% hernia-----------------------------78-4505 
W. Lahr: Affirmed: 15% upper back-----------------------78-5253 
J. Lambson: Affirmed 20% forearm-------------------------78-5140 
T. Laswell: Affirmed: denial of claim-------------------78-9730 
K. Lazarus: Affirmed denial of TTD-----------------------79-2864 
J. Leedv: Affirmed remanding of claim to carrier and 

adequacy of attorney's fee------------------------------78-3571 
D. Lentz: Affirmed remanding of claim to ernployer--------79-574 
R. Lewis: Affirmed amended order-------------------------79-1619 
E. Lindi: Affirmed denial of aggravation-----------------79-3049 
C. Lucas: Affirmed denial--------------------------------79-2413 
D. Lucas: Affirmed no compensation for back--------------78-4694 
R. Luke: Affirmed remanding of claim to carrier----------79-8432 
K. Malsom: Affirmed acceptance of claim------------------79-537 
V. Marrs: Affirmed remanding of spinal cord lesion claim 

to carrier, and PTD-------------------------------------79-443 
J. Martin: Affirmed no PPD-------------------------------79-8135 
B. Martindale: Affirmed TTD and no PPD-------------------79-2951 
I. Martinez: Affirmed denial-----------------------------79-3053 
D. (Randall) McAbee: Affirmed 50% low back---------------79-2529 
D. McCallum: Affirmed remanding of claim for occupational 

disease to carrier--------------------------------------79-2021 
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’ L. -Holbrook: Affirmed: 60% -leg------- ^----r----- 7---■'---7--77-7989
N. .Hollis:' Affirmed denial of aggravation------ ----——--*r.78-8823
N.-Holycross: Affirmed denial of compensability .of .fatal

, , , heart attack------- ------------------------------------------ 78-7248
;. i W.;' Hqrhydh :-‘.-?Affirmed denial of occupational disease and

'remanding of injiiry claim to carrier----- -=—— ----- -^^79^5658
■ 79^6237

. A^ Hoskins: Affirmed denial ofback aggravation----------- t^79-9792
T. Jacobs: Affirmed: order for acceptance ofclaim----- --79-r3983
D. Johnson: Affirmed denial of ankle claim------- 79-1448

' J, Johnson: Affirmed 10% back------------ ---------------- '---79-^3903
■ L. Johnson: Affirmed denial---------------- ------------- —78-9237
■B. Jones: Affirmed 5% back---------------------------------■?—78^8159
 . Jorgenson: Affirmed denial of PPD and reopening------- 79^6329
C. Keller: Affirmed 50% low back-------- ------------------- 78-5795.

78-6649
78-6061
78-6650

O. Kemper: Affirmed 70% back--------------------------------- 79-3403
J. Kennedy: Affirmed: order for acceptance of claim------ 78-10,146
C. Kepford: Affirmed TTD and no PPD------------------------- 78-9728
B. King: Affirmed 95% leg------------------------------------80-626
J. Klinsky; Affirmed: 50% low back--------------------------78-9110
 . Knowles: Affirmed dismissal------------------------------- 78-9324
R. Koppert: Affirmed denial ofaggravation------------------- 79-7702
G. Kovarik: Affirmed denial----------------------------------- 79-4098
R. Kraus: Affirmed: denial----------------------------------- 78-8186
B. Kreinheder: Affirmed dismissal--------------------------- 79-5519
N. Kujawinski: Affirmed remanding of claim to  AIF--------79-2999
M. Labox: Affirmed 5% hernia---- ------------------ 78-4505
W. Lahr: Affirmed: 15% upper back------------------78-5253
J. Lambson: Affirmed 20% forearm----------------------------- 78-5140
T. Laswell: Affirmed: denial of claim---------------------- 78-9730
K. Lazarus: Affirmed denial of TTD------------------------ -79-2864
J. Leedy: Affirmed remanding of claim to carrier and

adequacy of attorney !s fee---------------------------------- 78-3571
D. Lentz: Affirmed remanding of claim to employer----------79-574
R. Lewis: Affirmed amended order------------------- 79-1619
E. Lindi: Affirmed denial of aggravation--------------- 79-3049
C. Lucas: Affirmed denial------------------------79-2413
D. Lucas: Affirmed no compensation for back------------- 78-4694
R. Luke: Affirmed remanding of claim to carrier---------- 79-8432
K. Malsom: Affirmed acceptance of claim--------------------79-537
V. Marrs: Affirmed remanding of spinal cord lesion claim

to carrier, and PTD------------------------------------------ 79-443
J. Martin: Affirmed no PPD--------- 79-8135
B. Martindale; Affirmed TTD and no PPD--------------------- 79-2951
I. Martinez: Affirmed denial--------------------------------- 79-3053
D. (Randall) McAbee: Affirmed 50% low back---------------- 79-2529
D. McCallum: Affirmed remanding of claim for occupational

disease to carrier------------------------------------------- 79-2021

-950-

i)

m



      
    
     
    
      
        

      
 

   
        

  
      

      
      
      
    
        
     
    
   
       
   
    
      

      
 

     
      
  

       
  

    
    
         

  

      
      
    
    
     
   
     
    
    

1 • 

0 B. McDonald: Affirmed: refusal of medical biils-~-------79-356 
B. McLain: Affirmed 40% back-----~-----------------------79-1851 
R. Meacham: Affirmed: 15% little finger-----------------79-2179 
T. Merkley: Affirmed: 20% back--------------------------79-313 
L. Meyers: Affirmed: denial of hernia claim-------------79-1171 
R. Micheaux: Affirmed denial of claim and granting of · 

TTD-----------------------------------------------------78-10,284 
S. Mick~ls: Affirmed responsibility of non-complying -

.employer------------------------------------------------78-9632 
R. Middleton: Affirmed TTD-------------------------------79-3700 
W. Middleton: Affirmed 15% unscheduled, 60% arm, and ·no 

vocational rehabilitation-------------------------------79-97 
R. Midkiff: Affirmed: medical bills_for chiropractic 

services-------------------------------~----------------79-5074 
F. Mitchell: Affirmed: denial of psychological claim----79-2364 
F. Monhead: Affirmed: denial of back condition----------78-4867 
C •. Monroe: Affirmed 6 0% back and psychological------"'."----79-66 98 
L. Montgomery: Affirmed no PPD---------------------------79-3477 
D. Moore:· Affirmed remanding-of back claim to carrier----79-7710 
R. Moore: -Affirmed: claim filed late--------------------79-2870 
A. Mul:I..ins: Affir~ed 25% unschedi..lled--:,_· __________________ 79_7346 

G. Mumble: Affirmed dismissal----------------------------78-3682 
P. Murdock: Affirmed remanding of claim to carrier-------78-2996 
D. Niskanen: Affirmed denial--------------------------~--79-4447 
J. Nylin: Affirmed further benefits----------------------78-7571 
M. Ochoa: Affirmed denial of deceased's parents' 

benefits------------------------------------~-----------79-6784 
B. O'Connor: ·Affirmed TTD and non-compensability for 
carpal tunnel--------------------------------------------79-4010 

C •. Orazio: Affirmed: 20% forearm-----------------------~79-1369 
D. Pardun: Affirmed denial of occupational disease---.:.~---79-4687 
W. Paris: Affirmed---------------------------------------78-10,222 

. 78-9120 
E. Parrett: Affirmed denial, and dismissal of EBI 

compani~s as party------------------~-------------------79-2258 
K. Pate: Affirmed ro1 uns6heduled7 -----------------------79-5973 
B. Patterson: Affirmed: 15% shoulder--------------------79-3967 
M. Paxton: Affirmed 5% arm, TTD and remanding of thumb 

claim to carrier------------------------------~---------78-1004 
78-1005 

J. Payne, Sr.: Affirmed: denial of PPD------------------78-8809 
M. Pederson: Affirmed denial· of.aggravation---------~----79-10,812 
D. Pennie: Affirmed: 15% unscheduled--------~-----------79-100 
D. Petersdorf: Affirmed no PPD-~--------------------~----79-5974 
H. Pointer: Affirmed denial of aggravation---------------78-112 
C. Pollock: Affirmed TTD---------------------------------79-6838 
J. Pontius: Affirmed denial of aggravation---------------79-9014 
K. P.ool: Affirmed 10% back--------------------..,...:---~-----79-3784 
H. Porter: Affirmed 35% back-----------------------------78-7863 
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B. McDonald: Affirmed: refusal of medical bills--------- 79-356
B. McLain: Affirmed 40% back------ ^------------------------- 79-1851
R. Meacham: Affirmed: 15% little finger------------------ 79-2179
T. Merkley: Affirmed: 20% back-----------------------------79-313
L. Meyers: Affirmed: denial of hernia claim--------------79-1171
R. Micheaux: Affirmed denial of claim and granting of
TTD------------------------------------------------------------78-10,284

 . Mickels: Affirmed responsibility of non-complying •
employer------------------------------------------------------7 8-9632

R. Middleton: Affirmed TTD---------------------------------- 79-3700
W. Middleton: Affirmed 15% unscheduled, 60% arm, and no

vocational rehabilitation---------------------------------- 7 9-97
R. Midkiff: Affirmed: medical bills for chiropractic

services----------------------------------- :------------------ 79-5074
F. Mitchell: Affirmed: denial of psychological claim----79-2364
F. Monhead: Affirmed: denial of back condition---------- 78-4867
C. Monroe: Affirmed 60% back and psychological------- ----- 79-6698
L. Montgomery: Affirmed no PPD------------------------------79-3477
D. Moore: Affirmed remanding of back claim to carrier----79-7710
R, Moore: Affirmed: claim filed late----------------------79-2870
A. Mullins: Affirmed 25% unscheduled----------------------- 79-7346
G. Mumblo: Affirmed dismissal------------------------------- 78-3682
P. Murdock: Affirmed remanding of claim to carrier-------78-2996
D. Niskanen: Affirmed denial-------------------------------- 79-4447
J. Nylin: Affirmed further benefits------------------------ 78-7571
M. Ochoa: Affirmed denial of deceased's parents'
benefits-------------------------------------------------------79-6784

B. O'Connor: Affirmed TTD and non-compensability for
carpal tunnel------------------------------------------------- 79-4010

C. . Orazio: Affirmed: 20% forearm-------------------------- 79-1369
D. Pardun: Affirmed denial of occupational disease---- *---79-4687
W. Paris: Affirmed--------------------------------------------78-10,222

78-9120
E. Parrett: Affirmed denial, and dismissal of EBI

companies as party------------------------------------------ 79-2258
K. Pate: Affirmed 10% unscheduled-------------------------- 79-5973
B. Patterson: Affirmed: 15% shoulder---------------------- 79-3967
M. Paxton: Affirmed 5% arm, TTD and remanding of thumb

claim to carrier--------------------------------------------- 78-1004
78-1005

J. Payne,  r.: Affirmed: denial of PPD--------------------78-8809
M. Pederson: Affirmed denial of . aggravation--------------- 79-10,812
D. Pennie: Affirmed: 15% unscheduled-------- ------------- 79-100
D. Petersdorf: Affirmed no PPD-;-----------------------------79-5974
H. Pointer: Affirmed denial of aggravation---------------- 78-112
C. Pollock: Affirmed TTD-------------------------------------79-6838
J. Pontius: Affirmed denial of aggravation------ ;----------79-9014
K. Pool: Affirmed 10% back-----------------------------------79-3784
H. Porter: Affirmed 35% back-------------------------------- 78-7863
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!!{i/:' >, :·::; Y: ; . : , , · , \ , • · -· .... / •·: It )Y .\,f /t:{}/: .i/( ,r:}};,I:,:, /;)ti\i. ''. : : · ✓ 
· !•, \,. . .\ R.: Porte.r: . .' Affirmed<rema·nding'.'Of -claim ·.to tSAIF ·,·and· SAIF I s ·' /i~•:, :, .· :_ ·o,_·. 

: .:· C :•·. '. reimbursement of' Mission Insurance-·-~:....: _____ ..:._.:.._.:_ __ .;._..;.'..,_ __ 79-777 8 
' . , . ~ 

I .. 1 
' ·• c ; : ,. • • · ·• 0 • \:· 79-8347 

· R;. Potter: . Affirmed deni,al · of ·aggra~ation-.:...:..:..:.:·:-;.,.;.. ____ ~.:..~::'.; ___ 79-11, 053 , 
! D. Price: Affirmed:. 5% low back ___ ,:_;,.. __ _: ___ ~.:.__·_.:.,._"."",--..:.-.;;. __ ,:__ 79-6627 

. i D •. Quackenbush: · Affirmed denial of aggravation ... ::~-"':"-':--..;,-~_.,., ___ 79_2625 
' J. Renouf: Affirmed 80% back--_.., ___ ;...:7--..:~~.;.~-:-~-~~~--f~--:-78~8424 
!' > J. Reyes: · Affirmed remanding of carpal· tunnel c:'laim, to·:,..::,: • .- . · . 

. ''.*' 

' ·r • • , • .~. ·• • . . • 

) . _carrier----~---------------.:..--~~-~~-~~~---- 7 ---~:-7~~--:~t~~J~~6842 . , , = 

· L. Richardsbn: Affirmed PTD-----:--:--.:.~-.:..~:...-:-:---:~~---~~-:--..:~.-:.:;.~-..:-79~1587'> ,.· .. 
f •· . D. Richey: Affirmed denial. ;;f one carri~~. and ;"r~~andin'c/f_, ... :> .' _,:.t : .... >;;. ·' .... 
[· .. ::··, · of claim to second carrier--------: .. ;,_;_;._;: __ -: ________ _:_::".;,--79-·7061 1 •. 

;;, '. c. Richters: Affirmed remanding 6f 1·k'ne~:.-claim to SA.IF..:.·"".'· __ ..:.79-1741 
. 1 ·_, F. Ridge: Affirmed dismissal----.----;-~-...:--,-----:--.:.-·---~--~~--79-2107 
1 ··. G. Robbins: Affirmed 5% back------..;..:_:.._~:..----~--.;,. ___ _;_..;.:._:...79-2875 .. 
! '·· · M. Rodman: Affirmed 7 5% back ____ .:,: __ .,;. _ _;_.:_ _____ ,:,.~ __ ..:..:._.:...:.:.:..:...:._ 79~69 ·;:; · ·· 
i .''. · ·, C. · Rossos: · Affirmed 20% back--~..:.~--;-'..~;_ __ ~.:_ __ _;_;_:,:_.__:.:__::_~ ___ ..:..:.70-7917 · ,. 
1 ·,. • H Rowton: Affirmed.: denial of TTD-'--_;--~~---.:;,.,:. __ ._;:_:.... ______ 79-32 38 
~ . K: Sshnow: Affirmed·remariding of claici io•carr{er..:.-~~_;~-~-79~3790 
!· . A.· Sal.er: Affirmed denial of aggravation.:..-.:...:---~-.:...·~--..:.--.:..~---79'-6950 
: ·,; • M: Scharton: Affirmed remanding· of claim' to SAIF..:..;."'"...:7:.:-'-_;-:-79-397.2 
i:: · W. Schweitzer: Affirmed no compensation ;arid offset·· to,·>,:,:·' . '.. ,· · · · 
;,: '•·. ., :empi.oyer-------------~----:----------7---:-~--~--.:.. __ _: __ ~~~-~~_;79-4423: '. 
'; .· A .. Seco: Affirmed 50% unscheduled---~---~-.:.--~~----.;. __ _;_.:,__79.:..7g5g 
:, _ .. ,:,~ L. Seleen:. Affirmed remandi~g of cla.im to·, carr'ier-:...·_·~~~:--,:_~79-1581 
t\., ·: H. Shamel in:· Affirmed: PTD-----'"'." __ .,: ___ "'."~.;. __ _...:_~ __ .,. ___ _;_"7_7 9-2630 

D. Sharman: Affirmed remanding of claim··_to Internation,~:1 ·, , . -.· · 
·· Paper and denial of claim by, SAIF7"----:--:...:.._..:.-'------·--:..:"'7~--_;7 9-2921 • 

,,, · ·.. . . · · ;. . , . . ,• . · .(: ,:;·-.:..... 79-1676 . 
' - • • • ' I ... . • ~ ' ) ; ' • : 'c ~" ~· ~ :j~L~. ' 

R~ ·sh~ehan: ·Affirmed no PPD for-back~claim---~:----~.:....:.~~--78-9690 · • · 
' , I I • • ~ ~ 

., · B; Shipp: Affirmed 80% back----~-:...'"'."~_.;_ ____ .:._ ___ ~-----~-~~--79-5723 
• . ' . t . . • , ' -~ ' 

h • J. Short: Affirmed 75% back-------------------~--~~-------78-6383 
i?::. L .. Simmons:: · Affirmed denial of aggravation--~..:~·-.:..:... _____ .,;.-,--79-1746 
.•·, • G. Sims: Affirmed 30% back----_:, _________ .:,_ __ . ________ _.:. __ .,.~--79-6566 .. 
>:, · •. C. Smith: Affirmed ·25% back __ :._ __ ~..:·------------~..;, ___ :_ __ _:·.:_ ... 79-4373 
' L. Smith: Affirmed no PTD-----~~-~~.:..-~-------~-----~--~---77-6589. 
,': ·.· A.·. Sorensen: Affirmed PTD-----~..;_:..:... _______ _:_~ __ ,:._:.._~..::-:~..:.·_..:79-8298 
I/.- : C. Sta~den: Affiri:ied denial of· occupational disease--:.::'f;:---78-3199 
0 ·. N. Steinback: Affirmed 20% back-----------------------'"'."---79-3976 
; t, ,, G. Steffen: . Affirmed: acceptance of· claim by' Farmer~ ·,\: . ':. , . . . ·. 
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