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October 2, 1980

EMROY G. FLETCHER, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order

CLAIM NO. C 286853

On January 19, 1971, claimant siAtfered a corr.penioaole 
injury to his right knee for which this clai.r. was estc-.b- 
lished. The claim was closed and claimant's acjgi'avation 
rights have expired.

The SAIF Corporation (SAIF) , on Septeml:)or 18 , 19 80 , . 
forwarded to the Board various medical reports which .in
dicated claimant had been hospitalized on August 25, 1930 
for an arthroscopy and valgus producing high ti.bial ostoo- 
tomy on claimant's right knee. Dr. Graham related the need 
for this treatment to claimant's 1971 injury and reviaested 
this claim be reopened. The SAIF indicated it did not 
oppose this request.

The Board, after examining the material subraittm:! to 
it, finds the evidence is sufficient to. warrant a reopening 
or this claim effective August 25 , 19 80 for payment or. 
compensation and other benefits proviced for by law until 
closed pursuant to ORS 656.273.

IT IS SO ORDERED.

CLAIM NO. A 42 CC 146562 RG October 2, 1980

VIOLA H. MAGDEN (STERN), CLAIMANT 
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

The Board issued its Own Motion Determination in the 
above entitled matter on September 19, 1980. It has since 
been advised that it made an error in sending a copy of 
the oraer to the SAIF Corporation. Tne order shoulci be 
amended to show that'Aetna Casualty and Surety Compn.r/ is 
the carrier for the employer at the time of .':lai;:;an'.: '
1972 industrial injury and is responsible for the awecc 
granted to claimant.

IT IS SO ORDERED.
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ROBERT C. PARROTT, CLAI.MANT 
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September' 2 6', 19 80 , the SAIF Corporation (SAIr') 
forwarded to the Board copies of certain parts of this claim 
file. SAIF advised,the Board claimant had originally suf
fered a compensable injury on August 15, 1972 and his ag
gravation rights had expired.

Dr. Armbrust, on August IS, 1980, hospitalized claimant 
for low back and left leg pain. On August 22 , 19 80, ciain'i- 
ant underwent an extension- of the L4-5 laminot.omy and exci
sion of a herniated disc v/ith an extruded fragment.

SAIF advised the Board it did not oppose an Own -■''otioj'- 
Order reopening this claim for this additional surgery.

The Board, after reviev/ing the material submitte-.. to 
it, finds the evidence sufficient to wcirrant reopening of 
this claim effective August 13, 1980 for payment of compen
sation and other benefits provided for by law until c'.osed 
pursuant to ORS 656.278.

IT IS SO ORDERED.

CLAIM NO. C 407286 October 2, 1980,

CLAIM NO. 87-CN 17170 S October 2, 1980

ROMELIA GONZALEZ SANCHEZ, CLAIMANT 
January Roeschlaub, Claimant's Atty.
Noreen Saltveit, Employer's Atty.
Own Motion Order

In April 1979, claimant requested, by and through her 
attorney, the Board exercise its own motion jurisdiction and 
reopen this claim. Claimant had originally suffered a 
September 3, 1970 injury and her claim was initially closed 
by a Determination Order, dated August 5, 1971. Hen aggrava
tion rights have expired. Attached to claimant's request was 
a report from Dr. Charles Fagan. • In that report. Dr. Fagan 
stated that claimant had marked decreased function cf. her 
extremities. He could not state v;het'ner this related to he c 
old herniated intervertebral disc or an intervening neurolo
gical difficulty. Dr. Fagan also was not s'uie how muen of 
claimant's problems were psychogenic. He asked that 
claim be reopened. The employer, through its carrie 
indicated that it opposed the reopening of the clair.
Board deferred reopening this claim until adcitiono.l 
reports were forwarded to it.
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In February 1980 , Dr. J. K. Clson-Garewc-il reported that 
claimant had severe L4-5 radiculopathy which had beet', coniirmed 
by a myelogram. He related this condition to claima!. t'.s 
original injury of 1970. Copies of this report v;ere fojn-/arded 
to the employer and its carrier.

In September 1980, the carrier advised the Eoara it 
still opposed reopening of this claim under the Board's own 
motion jurisdiction. ' It was their opinion that Dr. Fagan 
should be given ’more v;eight than Dr. Olson-Garewal.

There is also pending in the Hearings Division a case 
concerning claimant's appeal of the carrier's refusal to pay 
the various medical expenses according to ORS 656.245. (WCB 
Case No. 79-9700).

The Board, after reviewing all the material in this file, 
finds it would be in the best interest of the parties that 
this case be referred to the Hearings Division to schedule 
a hearing in the own motion claim to be consolidated v;ith 
WCB Case No. 79-9700. The Referee shall determine if claimant's 
current back condition, which has been diagnosed as severe 
L4-5 radiculapathy, is related to her 1970 injury and represents 
a worsening thereof since the last award or arrangement of 
compensation in that case. Upon conclusion of the hearing, 
the Referee shall make a recommendation and forward that 
recommendation along with the transcript of the proceedings 
and other exhibits introduced at the hearing to the Board.
The Referee shall also enter an appealable order in WCB Case 
No. 79-9700.

WCB CASE NO. 79-4245
DELORES M. TYLER, CLAIMANT
A.C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

October 2, 1980

Th:. case IS before the Boiird on claimant.• s requesv. the 
Board reviev/ the Referee's order which approved the 
Corporation's (SAIF) denj.al of respon.sibility i:o.r her head
aches and lefr arm problems. Clairncint conten.':::: the Referee 
erred in doing so. The Boa.2:d f.i2ids rhe Referee' corrocirLv' 
recited the facts in tills case, ox'ept for an error :i)\ indi
cating Dr. Stephen Stolzborg i i: a i)sy chi a tr is L when, an
Fa, he is a neurolcuist.
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The Board, after de- novo review, modifies 'tho l\c:.\-;.rec' s 
approval of SAIF's denial. The lay testimony establishes 
the claimant’s job involved stress and pressure. Drs. HonijU 
and Hill, who have been involved in treating claimant, are of 
the opinion that it is reasonably-probable, medically, that 
the stress, pressure and tension of claimant's job with this 
employer was a material contributing factor, arr.ong others, 
which produced her condition of headaches for which they had 
treated claimant. The Board finds the opinions of the treat
ing physicians to be more persuasive than that of Dr. Deanna 
Stolzberg, who examined claimant and was not involved in 
treating her. Therefore, the Board reverses than portion of 
the Referee's order which affirmed SAIF's March 9, 1579 de
nial of claimant's headaches. The evidence does not estab
lish that claimant's left arm pain, whatever its cause, is . 
related to her employment. Therefore, the Board affimas the 
denial of that condition. The Board remands fhat clai:''. to 
SAIF for acceptance and payment of. .compensation and other 
benefits provided for by law until closed pursuant tc ORS 
656.268. Claimant's attorney is entitled to a fee fov: pre
vailing in overcoming SAIF's denial.

The Board affirms the rem.ainder of the Referee's order.

0RD3-:r

The order 
mo di f i e d.

of- the Referee, dated December 24, 19

The S.AIF Corporation's denial of March 9 , 19 79 w!' claim
ant's claim for her lieadache condition is set aside. ‘"'his 
claim is remanded to it for acceptance and payment of compen
sation and 'Other benefits provided for by law until closed 
pursuant to ORS 656.268.

#

#

Claimant's attorney is hereby entitled to an attorney's
fee for his services both at the Hearings level and at 
level equal to ?1,100, payable by SAIF Corporation.

The remainder of the Referee's order is affirmed.

Board
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October 6, 1980
#

m

WCB CASE NO. 79-8982 • 

KARL JO ANNEN, CLIAMANT
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer’s Attys.
Request for Review by Claimant

This -case is before' the Workers* Compensation Board on 
claimant's request that the Board review the Referee's order 
which affirmed the employer's denial of his claim. Claimant 
contends that he has proven that his claim is compensable and 
that the denial entered by the .employer was late and he is 
entitled to penalties and attorney's fees because of the late 
denial. The Board finds that the Referee correctly recited the 
facts in his order.

the record in this case, the Board 
conclusion than that reached by the 
Board does concur with the Referee 
is not compensable. The greater 
not support claimant’s contention 

that this- claim is compensable. Therefore, the Board would 
affirm the Referee's affirmation of the employer's denial.

After de novo review of 
reaches a somewhat difference 
reached by the Referee. The 
on finding that this claim 
weight of the evidence does

However, the Board finds that penalties and attorney's fees 
must be assessed against the employer and its carrier for its 
late denial of claimant’s claim. The employer, on or about July 
!7, 1-979, had notice of this claim. However, a, denial was not 
issued until September 26, 1'979, two days late. The Board would 
assess a penalty equal to of the compensation payable to the 
claimant from September iS, T979 to September 26, 1’979 and 
assesses an attorney’s fee payable to claimant's attorney in the 
sum of $100 for this late denial. •

#

The Referee's- order, dated April 1', 1'980, is modified.
Claimant is hereby awarded an amount equal to 15^ of the 

compensation for.the period from September 18, 1979 to September 
26, 1979. Claimant's attorney is hereby awarded an attorney’s 
fee in the sum of $100 for the employer-carrier’s late denial of 
this claim.

The remainder of the Referee's order is affirmed.

-5-



GEORGE COOPER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys. '
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim for a November 21,' 1-967 compensable left leg 
injury was referred for a consolidated hearing with aiiothe'- 
case which was pending in the Hearings Division. The claim 
had been originally closed by a Determination Order, d.-ited 
May 21, 1968, which awarded claimant temporary total disability 
compensation and compensation equal to 10% loss of his left 
leg and 10% unscheduled disability.

Claimant, by and through his attorney, in July 1977, 
requested the Board reopen this claim under its own u.ov.ion 
jurisdiction. Claimant's aggravation rights had expired.
The Board,' finding that claimant had also been invol'^a-d in a 
compensable injury in 1976, referred this matter to chc 
Hearings Division to resolve the issue of whether cb-jimant's 
condition at that time was related to his 3.9G7 injury and 
.represented a worsening thereof since the last arrangement 
and award of compensation or is a result of his 1976.injury. 
After the hearing, the Referee found that claimant's current 
left leg problems are a direct result of the 1967 injury.
He was unable, however, to rate the permanent disability 
claimant has due to the wide range of medical considerauions 
and lack of specificity in claimant's testimony. The Board 
forwarded this file to the Evaluation Division for a rvecommen- 
dation with respect to claimant's loss of function ot the 
left leg.

CLAIM NO. AC 101733 October 6, 1980

The Evaluation Division advised the Board .that i. 
claimant had a full range of m.otion of the left leg a 
no instability. The only objective finding at that 
a l/2~inch shrinkage of the left thigh. Dr. Snell re
that claimant had only 
Obvious atrophy of the 
ture was found. There 
the lateral left calf, 
than the left. Based on

minimal residuals in his left 
distal quadriceps and biceps ir, 
was also a diminished sensatio 
Right knee reflex was more ac 
ail the evidence submiuted to

n 196 8 
nd had 
ime v’as 
ported 
log. 
uscula- 

of 
give 
it,

the Evaluation Division recorrmended that clainicint be granted 
additional award of 15% loss of his 'left leg, makinv: a total 
award of compensation equal to 25% ol the loss of tlu; left 
leg.

The Board concurs with this recommendation.

#
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ORDER

Claimant is hereby granted compensation equal to 22.5 
degrees for 1’5^ loss of the left leg. This award is in addition 
to the previous award he has been granted for this injury.

Claimant's attorney is granted as a reasonably attorney's 
fee a sum equal to 25^ of the i'ncreased compensation granted by 
this order, payable out of said- compensation as paid, not to 
exceed $3» 000.

October 6, 1980WCB CASE NO. 80-8104

JEFFERY L. DAWLEY, CLAIMANT 
Galton, Popick & Scott, Claimant’s Attys 
Schwabe, Willaimson, Wyatt, Moore 

& Roberts, Employer's Attys.
Own Motion Order

On September 5, ‘l-OSO, claimant filed a request for hearing 
in WCB Case No. 80-804. The date of injury involved in that 
case was April 24, 1'975« Claimant recited the issue as being the 
denial of his claim issued on August 1’9, 1'980, attorney fees, 
failure to reclassify the claim as disabling, payment of all 
causally related medical expenses and penalties and attorney 
fees.

On the same date, claimant also requested the Board to 
exercise its own motion jurisdiction and open the claim for the 
April 24, -i975 injury. Claimant’s injury occurred when he 
ingested a small amount of Vanisol while working for Mack Trucks, 
Inc. This injury was classified as a non-disabling injury 
Claimant recited in his request that since April 26, 1'975 he had 
sought continuous treatment due to this injury. It was indicated 
that claimant continues to have chest- pain, difficulty in 
breathing and swallowing, constant post-nasal drainage, 
nervousness and sleeplessness. Claimant, by and through his 
attorney, requested that the Board, issue an order which would 
reopen this claim for the payment of all benefits provided by 
law, reclassify this claim as disabling, provided temporary total 
disability benefits from May 3i, T975 until terminated pursuant 
to ORS 656.278, order the paymentof all current and accruing 
causally related medical expenses and award claimant's attorney a 
fee. In the alternative, claimant requested this claim be 
referred to the Hearings Division for a recommendation from the 
Referee after a hearing was held in tandem with the other pending 
case .
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The Board, after reviewing all the evidence sub’ii:. cted 
to it, and claimant's request, finds it would be in the best 
•interests of the parties if claimant's request for cv/n

motion relief was remanded to the Hearings Division xo be ' 
set for a hearing with the case currently pending in the 
Hearings Division. The Referee shall determine if the Board 
should exercise its own motion jurisdiction and reopen this 
claim for payment of ail benefits and compensation provided- 
for by law, if this, claim should bo reclassified’ as disabling, 
if claimant is entitled to temporary total disability compen
sation from May 31, 1975, and if claimant is entitled to ; 
have all accrued and occurring causally related medical 
expenses paid for by the employer. The Referee, at' the 
termination of the hearing, shall cause.a transcript of the 
proceedings to be prepared and forwarded along with his 
recommendation on the above issues and all the evidence 
introduced at the hearing to, be forwarded to the Board for 
its consideration.

IT IS SO ORDERED.

#

October 6, 1980CLAIM NO. ZD 307161

DORA E. DENSBERGER, CLAIMANT 
Harold W. Adams, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On Septen±)er 19,' 1980 , claimant, by and tnrough her 
attorney, requested the Board exercise its own motion juris
diction and reopen this claim for the June 4, 1978 injuries • 
to her neck, back and hands. Attached to this request were 
various documents. This claim was closed by a February 9,
1979 Determination Order which granted claimant an award of 
temporary total disability compensation and compensat.i.on 
equal to 16° for 5% for her low and n’Jd back injury. Thi.s 
claim was reopened for treatrrient to her thumbs and closed by 
a July 10 , 1979 order which granted nc additional pe’!'V:'.ano’nh ' 
partial disability. Claimant's aggravation rig]its have not 
expired. Claimant requested a hearing on the July 19, 1979 
Determination Order. On August 16, 1979, claimant entered 
into a stipulation which gave her an additional award rf 
compensation for back and forearms. The requests for hearing 
were dismissed.

m

m
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The Board, after reviewing the material subn\ittto li 
along with claimant's request, finds the-'evidence is rxOt 
sufficient to v;arrant the reopening'of this claim at t'nis 
time. Claimant had the opportunity prior to entering into 
the -stipulation of contesting the adequacy of the awards of 
compensation, but failed to do so. The Board does noc find 
the facts in this case v/arrant the. reopening of this claim 
under its own motion jurisdiction.

ORDER
Claimant's request for own motion relief is denied.

October 6, 1980CLAIM NO. ZA 865987

JOHN HENRY ELWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim was reopened by an Own Motion Order, dated 
September 28, 1979, effective as of the date claimant was 
hospitalized for surgery recommended by Dr. Waldrar:.- hr. a . 
Betts, on November 14 / 1979 , hospitalized claimant an.: on 
the next day operated on both of his eyes.

The Orthopaedic Consultants, in January 1930, reported 
claimant's left knee condition v/as not stationary- They 
felt claimant had advanced progressive traumatic and co-gen- • 
erative arthritis of the left knee, which was relateu to 
claimant's 1961 injury. Dr. Sirounian was treating nj.uimant 
for this problem.

Dr. Betts, on February 28, 1980, again operated on 
claimant. This surgery v/as on claimant's left eye and 
consisted of a bone graft from the illiac fossa to the 
orbital floor of the left eye and reinsertion of die iji- 
ferior rectus and recession of the superior rectus of the 
eye.

In May 1980, Dr. Hamel, 0. D. , reported claiiriant had 
been fitted with glasses.. Dr. Betts reported claimant had. 
20/20 vision minus two in the distance and in the near 
20/30.

On August 15, 19 80 , Dr. Sirounian opined claJ.manl's 
condition was iaedical.ly stationary. He felt claimant ''/ould 
need additional p£\lliative treatment and possibly a tocal 
knee replacement in the future.
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On September 2,, 19 80 , the SAIF Corporation requested a 
determination of claimant's disability be made., The eval
uation Division of the Workers' Compensation Department, on
September 18, 1980, recommended claimant be awarded additio.nal 
temporary total disability compensation from November 14,
1979 through August 15, 1980 and reccrrj.iended no additional 
permanent partial disability for loss of vision.

The Board concurs with this recommendation.

ORDER'

Claimant is hereby granted temporary totar'disability 
compensation from November 14, 1979 through August 15, 1980, 
less time worked. The record indicates that this av/ard has • 
already been paid to claimant.

October 6, 1980CLAIM NO. GC 449993

DELBERT D. GRAY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On August 12, 1980, the Board entered an Own Mot 
Order ordering this claim be reopened as of the date 
entered the Northwest Pain Clinic program. Claimant 
this program on July 22, 1980. Dr. Seres reported th 
was discharged on August 8, 1980. The final diagnosi 
chronic mechanical low back pain with no evidence of 
root compression and status post-operative laminectom. 
foraminotomy. Dr. Seres did not feel that 
motivated to return to work. On September 
Corporation requested that a determination 
case since claimant's condition 
SAIF forwarded to the Board the 
SAIF indicated that it had paid 
disability compensation for the 
through September 5, 1960. The 
material in this file, finds that claimant is entitle.- 
av;ard of additional temporary total disability compen 
for the period of July 22, 1980 through August 8, 198 
is not entitled to any additional award of x^ermanent 
disability. SAIF is to be given credit for the tempo 
total disability compensation it paid claimant. The 
feels that in this, case claimant should be referred 1. 
Field Services Division for intensive effort to place 
employment which he is capable of pe.rforming.

claimant w 
IS, 1980, 
be issued 

was now medically sta 
entire file in this c 
claimant temporary to
period 
Board,

froiTi July 22, 
after review!

ion
claimant 
entered 
at he 
s was 
nerve 
y and 
as
SAIF 
in this 
tionary. 
as 0. 
tal 
19 80 
g the 
d to an 
sation 
j , but 
o cJ r t i a 1 
ra.ry 
Board 
o the 
him in

#

#

-10-



ORDER

Claimant is hereby granted compensation cor temporary 
total disability from July 22, 1980 through August 8, 1980, 
less time worked. 'The evidence indicates that SAIF Corpora' 
tion has already paid this award to claimant.

October 6, 1980WCB CASE NO. 79-8769

ROBERT H. KLINEBOUGH, CLAI.MANT 
Robert H. Grant, Claimant's Atty. 
Thomas E. McDermott, Employer's Atty. 
Order of Dismissal

A request for review, having been duly filed wi-.i'; the 
Workers' Compensation Board in the above entitled mattvjr 
by the employer, and said request for review now having bee)': 
withdrawn, .

IT IS THEREFORE ORDERED that the requesu for revAnw 
now pending-before the Board is hereby dismissed and the 
order of the Referee is final by oi^eration of law.

CLAIM NO. 76768 October 6, 1980
JAMES A. POELWIJK, CLAIMANT 
Richard E. Powlks, Claimant's Atty.
Schwabe, Williamson, Wyatt, .Moore 

& Roberts, Employer's Attys.
Own Motion Order

On September 16, 1980 , claimant, by and through, his 
attorney, requested the Board exercise its own mocion juris
diction and-reopen this claim for his August 7, 1973 injury. 
This claim was initially closed by a Determination Crd-er, 
dated February 28, 1974 , and claimant's aggravation ri^ghts 
have expired. It was indicated that claimant injured his 
back while returning from his place of employment on May 10, 
15 80. Claimant had fallen and as a result of this CJ.II his 
fusion, which had been done for his 1973 injury v;as fracLured 
Claimant was operated on Septerb)er 5, 19 80 and the fracture 
was su.rgically repaired.
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On September 18, 1960, the employer advised the Board 
that it had received a copy of claimant's request foj; own 
motion relief. It strenuously opposed any order reopening 
this case at this time. The employer noted that clainiant's 
most recent treatment was due to an intervening injury which 
occurred off his job.

The Board, after reviewing the evidence submitted,to 
it, finds the evidence does not v;arrant a reopening o i: this 
claim under its own motion jurisdiction at this time. This 
is based on the fact that there was no medical support 
furnished by claimant to support his request.' Further, that 
the evidence before the Board indicates that claimant has 
suffered an intervening injury for which he obtained additional 
treatment. • •

ORDER

Claimant's request that the' Board exercise its own 
motion jurisdiction and reopen his claim is denied.

#

WCB CASE NO. 79-9562 October 6, 1980
RICHARD M. SPIELERS, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Order Denying Motion

The Board is in receipt of a motion to dismiss claiir- 
anr's request for review. SAIF Corporation found no oasiu 
for claimant's appeal and recommended the case be d...r;:.issed. 
The Board finds that claimant has appeal rights from; thc 
final order of the Presiding Referee, dated Apri^ 18, 1930. 
The Board will proceed to review the sole issue in this 
case which is the propriety of the Referee's order. Any 
issues raised at the earlier hearing cannot be considered 
in this Board review.

The employer's motion to dismis'i claimant's request for 
review should be denied.

IT IS SO ORDERED.

m

m
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October 8, 1980

m

m

JOHN BARROWS, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant

WCB CASE NO. 79-7211

This case is' before the Workers-' Compensation Board on 
claimant's request it' review the Referee's order which 
affirmed the permanent partial disability awards claimant 
had previously received. Claimant contends he is entitled to 
ail • award of compensation equal to 80-35% unscheduled disci- 
bility tor his 1971 injury. The Board finds the Refe-ree 
correctly recited the facts in hi's order.

After a de novo review of the record in this case, the 
Board reaches a different result than that of the Referee. 
The last award of compensation in this case was made by the 
July '30', 1979 Determination Order. The only subsequent 
medical report is the February 5, 1980 report of Dr. Mason. 
He reported claimant had marked limitation of cervical 
movement and marked limitation of movement' of the back. It 
was Dr. Mason's opinion claimant has significant spondylosis 
of the cervical and- lumbar spine and significant disa'oility. 
The Board, after reviewing this case, comparing the J^'acts in 
it with other cases, finds claimant is entitled ro an in
crease in his award of compensation. The Board fii:ds claim
ant is entitled to an award of compensation equal to 112° 
for- 35% unscheduled disability for 'his Moveimber 15, 1977 
upper and low back injury.

ORDER

The Referee's order, dated March 17, 1980, is modified.

Claimant is hereby granted an award of comipensation 
equal to 112° for 35% unscheduled disability for his 
and lov; back injury. This is in lieu of any 
of unscheduled disability for this injury.

upper 
p r e v i o u s a r d s

Claimant's attorney is hereby granted as a reas.:)nable 
attorney's fee a sum equal to 25% of the increased compen
sation granted by this order, payable out of: said compensa
tion as paid, not to exceed $3,000.
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LINDA LEE HARRY, CLAIMANT
Evelyn Scott Harris, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Of Remand

WCB CASE NO. 78-730 October 8, 1980
#

On September 23, 1980, claimant, by and through 
attorney, requested the Board to remand this case to 
Seifert to consider additional information. Attached 
this request was an affidavit of claimant's attorney 
various medical reports. '.Claimant's attorney. stated 
medical evidence which was not available at the time 
hearing with respect no the clinical testing of clai'fr 
the diagnosis and treatment of claimant had been disc 
Further, claimant was now able to travel to be examin 
the SAIF Corporation's doctors, where as before she c 
not. SAIF Corporation indicated it opposed any order 
mending this case to the Referee.

lier
Referee 
to 

and 
new 
of th:: 
ant and 
overed. 
ed by 
ould 
re-

The Board, after being fully advised in this case, 
finds, the best interests of justice v/ould be best served by 
remanding this case to Referee Seifert to consider the new- 
additional evidence claimant has discovered which was not 
available- at the time of the hearing.

IT IS SO ORDERED. m

WCB CASE NO. 78-9575 October 9, 1980

CHARLES F. ANDREWS, CLAIMANT 
C.H. Seagraves, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

This case is before the Workers' Coiapensation l:- 
the SAIF Corporation's (SAIF) requesf the Boaird revi 
Referee's order v;hich affirmed the award of permanen 
disability granued by the November 24, 1978 udminisu 
Derermination Order, ordered tomporc.';:y toral disabii 
com.pensation from October 31, 1978 until such compeu 
is terminated and awarded an attorney fee. SAIF con 
the awarding of temporary total disaoiiity coiupensat 
an error on the Referee's part and the uempora.ry for 
disability compensation should comraei\ae as of Janua..’
19 79 .
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The Board finds the Referee correctly recited th^: facts 
in his order.
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After a de novo review of this jase, the Board roachc.-; 
a different conclusion than that of rhe Referee. The evidence 
indicates claimant was discharged frora the Callahan Center 
for his non-cooperation. Then this claim was closed as of 
that date by an administrative Determination Order nssued by 
the Evaluation Division of the Workers' Compensation Oepare- 
ment. The Board finds claimant's condition was not medically 
stationary and, therefore, no award of compensation for 
permanent partial disability should have been granted.
Further,- the closing of this claim was a punitive act for 
claimant's non-cooperation. To award claimant temporary 
total disability compensation from the date of this closure 
until he again was under medical care and treatment would 
render such action a nullify.

The Board finds the. administrative Determ.inatio.i Orde'. 
correctly terminated temporary total disability compi,;nisauion. 
It should not have awarded any permanent partial dis^.bilit'.v 
corripensation. Further, the Referee erred in ordering fempo 
total disability compensation from October 31, 1.978 co 
December 5, 1978. The temporary total disability compensa 
should commence as of December 5, 1973, the date claj..-.iant 
was again under medical treatment. The Boarv'l finds ti\e 
Director of the Workers' Compensation Department does r.ave 
the authority to suspend payment of compensation in cases 
such as this.

ORDER
The Referee's order, dated November 5 , 1979,' as -.re

issued on December 3, 1979 , is rfiocified.

The administrative Determination Order, dated No-'oruber 
24, 1973, is modified by setting aside the award of ...ajrmaiu'.-nt 
parrial disability. The Ccurrier is entitled no cirn'.i.i.the 
payment of that award against any temporary total, disability, 
compensation.

It is further ordered tl'iat temporary total c.is.nbility 
compensation be paid to claimann from December 5, 19 71 ur.til 
this claim-, is closed pursuant to ORS 656.268.

Cl.tiimiant' s attorney is hereby grante-d as a reas-o.Vjablt- 
atnorney's fee a su-m equal to 25% of the ihcre..n:'ed ccn.pensa- 
tion for temporary total disability .from Decembor 5, 1978, 
pavable out of said compensation as paid, non to enceed 
^750.
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CHESTER E. BURLESON, CLAIMANT 
Eininons, Kyle, Kropp & Kryger, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant

WCB CASE NO. 79-1333 October 9, 1980
#

This case is before the 
claimant's request that the. 
which granted him an awa.rQ- o 
IOC'% unscheduled disability 
of any previous awards. Cla 
an award of compensation equ 
disability by the February 7 
Claimant contends that he is 
The Board finds the facts re 
order are correct.

After

V.’orkers' Compensation V. 
Board review the 'Referee 
f cojnpensation equa.l to 
for his low back injury 
imant had previously bee 
al to 112'^ for 351 unsch 
, 1979 Determination Crd 
permanently and totally 
cited by the Referee in

care o:-,
' s order 
320° for

lieu
n c'lr an ted 
od uled 
er.
d i sab'led 

hi;-j

de novo review of uhe record in uhis ca.;e,- tno 
Board finds that claimant is perraanently and totally cilaablod. 
Claimant is 47 years old and has approximately three pi.-ars 
of education. He reads at the first grade level. Claimant, 
was classified by Dr. Ackerman as beJng function.-jlly .illiterate 
Dr. McGee felt that claimant could be expected to perfvorm 
light work if he was able to work within the fGilcv.'i.'':C 
restrictions: no heavy lifting greater than 21 pounds, 
avoidance'of repetitive bending, ewisting with regards to 
the lumbar spine, avoidance of standing or sitcung fer 
prolonged periods of time, and avoidance of prolonged standing, 
sitting or driving. Dr. McGee felt that with claimant's 
obviously marked limitations, previous educational experiences, 
i.G., his lack of reading ability, prognosis for,claimant's 
retu.rning to meaningful v/o.rk was extremely guardi.^d. Dr.
McGee v/as hesitant to state that claimant was totally and
permanently disabled from any type of employment on.a regular' 
basis. Claimant has attempted to improve ,h.is reading ability, 
but has not gotten past the prijtier reading stage. Dr.
Ackerman felt that claim.ant wonld need vocational co'jnseling 
and rehabilitation in ordei" to become employab.le. Jlcwever, 
based on .clai.mant's past educational history, his age, his - 
illiteracy cind borderline inte i..l actual ability, and iiis . 
history of non-successful Gducnuional efforts, 'Dr. Ackerman 
felt the feasibility for re-em.ployment: was extremely iuargiral. 
He felt that claimant v.'ould qualify ord'.y for- .i.ight, unskilled 
and sedentary labor for no mere than one or twO' hours per 
day. Dr. Ackerman could not conceive of any employer wno 
would employ a v.'orker vvith such resiirictions.

#

-16-
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Claimant’s prior work experience consists of raain 
■.Tic.naal heavy types of employment. Besides v/crkincj as 
truck mechanic he has worked hauling trash, as a labor 
a sawmill, loading box cars and performed various othe 
in sawmills and on farms. Dr. Martins, in April 1979, 
that after reviewing Dr. Ivckeriaan' s report, clai.Tiant w 
apt to return to any gainful or suitable employment h'C 
of his disability. He based this opinion on claimant' 
prior v7ork experiences, his attempts from the past to

-y

op me a 
as not 
c a us e 
s
return,

tc obtain more education and rev:raini]ig 
success in doing so.

and his cx c

rhe Board finds that the preponderance of the evidence1i.n this case supports claimant's contention that .he 
peiTTLanently and totally disabled. riotn medical repo 
opinions indicate that claimant is unable to perform, 
regular basis, any gainful and suitable occupation, 
obvious from the reports in this file that any attemp 
vocational rehabilitation for this claimant because o 
illiteracy, age, and past failures in tjcying to furth 
education would be futile. After this i.n jury, claima 
attempt on more than one occasion to return tc his pr 
employment, but he was unable to perform that work, 
appears that the consensus of'the medical reports is 
claimant can do only a limited number of hours of wo.i 
day, in the range at most tv/o to three hours per day. 
v/ou'ld prohibit him from being hired by any e:r,L/loyer, 
hoard finds that the greater v/eight of the evidence i 
case establi.shes that clai)nant is permc.nently and tof 
disabled. Therefcre, the Board would grant claimant 
av.’ard of permanent rotal disability effective the dar 
the Referee's order.

res ar.
on a 
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The Referee's- order, dated March 31, 1913, is modified.

Claimant is hereby granted an award of permnnenr .'md 
total disability effective the date of the Referee's o.-:der.

Claimant's attorney is hereby grairted as ireasorKiblo 
attorney's fee for his services ai: Board review .a st.rn eg'-.a- 
to 25% of the increased compensation, payauDie out of said 
compensation as paid, not to exceed 13,000.
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WCB CASE NO. 79-1763

CAROL J. FELLOWS, CLAIMANT 
John Patrick Cooney, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

October 9, 1980

This case Is before the Board on the SAIF Corporation's 
(SAIF) request the 
claimant an award of 
loss function of his 
excess I ve;

Board review the Referee®s order which granted 
compensation equal to 37.'5 degrees for 25^ 
right leg; The SAIF contends this award Is

h I s
The Board finds the Referee correctly recited the facts In 

o r d e r ;

The Board, after de novo review, reverses the Referee®s 
decision In this case; Dr; McIntosh, In December 1978, reported 
claimant had some symptoms and would have to learn to live with 
them; No additional surgery was suggested; Claimant does have 
laxity of the medical collateral and anterior cruciate 
ligaments; She was granted an award of compensation equal to 
22;5 degrees for 15^ loss of function of her leg; The medical 
evidence In this case does not support the Increased compensation 
granted by the Referee;

Further, claimant had not lost weight to reduce the 
disability she suffers due to this Injury; Claimant has been 
described as grossly overweight. It has been suggested that she 
lost weight, but has not done so; If claimant lost weight, her 
knee would be placed under less stress; This would result In the 
reduction of the symptoms claimant experiences In her knee and 
reduce the amount of disability claimant has In her leg;

The Board does not find the totality of the evidence
supports an Iricrease 
finds claimant has 
Determination Orders 
reverses the Referee°s

In claimant®s award of compensation; It 
been correctly compensated by the 
In this claim; Therefore, the Board 

order In Its entirety;

ORDER

The Ref eree® 
Recons I derat Ion, 
ent I rety;

s order, dated December 28, 1979, and Order of 
dated March 31, 1980, are reversed In their

The 
af f I rmed

February 9, 1979 Determination Order Is restored and

-18-

#

#



#

/

October 9, 1980WCB CASE NO. 79-3659

BILLY JOE HARRISON, CLAIMANT 
Lawrence L.-Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Reauest for Review by Claimant

This case Is before the Workers® Compensation Board on 
clalmant°s request that the Board review the Referee°s order 
which granted claimant compensation for temporary total 
disability, a penalty equal to 25% of the temporary total 
disability compensation to clalmant'for the period of February 
16, 1979 through March 6, 1979, reversed the SAIF Corporation's 
(SAIF) denial of claimant®s aggravation and granted claimant an 
award of compensation equal to 95 degrees for 30^ unscheduled 
disability. Claimant contends his condition Is not medically 
stationary, he Is entitled to an additional award of temporary 
total disability compensation or, In the alternative. If his 
condition Is stationary, he Is eti titled to additional 
compensation for his permanent partial disability;

f f e r 1 n g 
Is left

Claimant, a 27-year-old truck driver, on October 26, 1975, 
suffered multiple injuries when his vehicle turned over on an Icy 
road In Idaho; This Injury resulted In claimant su 
compression fractures of Dll-12, T12-L1, fracture of h 
clavicle and the fracture of four ribs; After this Injury, 
claimant also developed a condition which was diagnosed as 
positional vertigo which was related to his Injury. Dr; James 
Baldwin released claimant for regular work on April 18, 1976;

The Orthopedic Consultant, In July 1976, diagnosed heated 
compression fractures Dll and D12 with continuing residual 
radicular pain, healed left clavicle fracture, healed multiple 
rib fractures and mild tendinitis In the right shoulder; It was 
their opinion claimant was unable to return to his previous 
employment as a truck driver. They recommend that he change jobs 
to a more sedentary type of occupation; Dr; Cherry 
with the Orthopedic Consultants that claimant would 
return to his job as a truck driver;

concurred 
be unable to

Claimant has a 12th grade 
years of police science study 
occupation has been that of a

education plus approximately 1-2/3 
In a community college. His sole 

truck driver;

In September 1976, Dr. Mason, the medical examiner of the 
disability Prevention Center opined that claimant could return to 
work as a truck driver after a period of adequate physical 
rehabilitation; However, he felt It was advisable that claimant 
do no excessive lifting, bending, and twisting at the beginning 
of his employment.

-19-



In February 1977, Dr; Pasques! reported that clafmant°s 
condition was stationary; He reported that claimant continued to 
have chronic dorsolumbar pain. He rated clalmant®s Impairment as 

of the whole man;

a s s I
n October 1976, 
tance; However, In 

Ineligible because claimant 
of his own;

claimant was referred for vocational
March 1977, he was found to be 
had decided to engage In a business

A Determination Order, dated March 25, 1977, awarded 
claimant temporary total disability compensation from October 26, 
1975 through March 14, 1977 and granted claimant compensation 
equal to 32 degrees for 10^ unscheduled disability for his head 
and back Injuries; A Stipulation was entered Into on September 
11, 1977 which provided that claimant agreed to accept additional 
compensatlofi equal to 10^ unscheduled disability for which he 
would dismiss his request for hearing in which he claimed 
addltloi^al medical, vocational, and temporary total disabllty 
compensation as well as additional permanent partial disability 
than that he has been awarded by the March 25, 1977 Determination 
Order;

In April 1978, claimant was referred for vocational 
assistance again; He had been working as a truck driver, but had 
developed difficulty In performing that job and sought lighter 
work .

In February 1979, Dr; Cherry reported that claimant had been 
Involved In an automobile accident on January 18, 1979 and had 
difficulty with his neck after that Injury; He Indicated that 
claimant also had aggravated his low back condition; Dr; Cherry 
prescribed Darvon and physical therapy for claimant; He felt 
that this claim should be reopened for treatment and that 
claimant should be retrained for another occupation; Or; Cherry 
diagnosed healed fracture of the clavicle, healed fractured ribs, 
right shoulder sprain, residuals of fractures of Til and 12 and 
low back strain, all related to clalmant°s original Injury; He 
felt due to the January 1979 Injury, claimant experienced an 
aggravation of his low back strain with pain In the right lower 
extremity; He expected that with treatment, clalmant°s condition 
would return to that which It had been previous to the January 
1979 I jury;

-20-
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Dr; Pasquesl, In March 1979, again examined clalment; He 
felt that claimant's condition was stationary and that treatment 
claimant was receiving at that time was palliative rather than 
curative. Dr; PasquesI felt that claimant should be assisted In 
obtaining work which did not require repetitive bending, 
stooping, twisting, not require him to have to lift more than 50 
pounds, and not requiring him to sit or stand through an entire 
eight hour shift without being able.to change his positions as 
he felt necessary; It was his opinion that claimant's back 
problems had become worse as they would have been as a result of 
his original Injury; However, he did not feel that claimant had 
any greater Impairment than that which he had previously; Dr; 
PasquesI felt that clalmant°s condition was basically the same 
as he was willing "to pay the price In pain;" Dr; PasquesI felt 
that clelmant°s continuing to drive.a truck would aggravate h,ls 
back condition;

On Apr I) 1 0, 1 979, SAIF denied clalmant®s aggravation claim;

In May 1979, Dr; Cherry Indicated 
claim should be reopened on the basis of 
that claimsnt°s back condition had 
automobile accident In January 1979;

that he felt claimant°s 
an aggravation; He felt 
aggravated before the

In October 1979, a vocational counselor reported that 
clalmant®5 work experience had been basically that as a truck 
driver; The counselor reported that he had spoken to Dr; Cherry 
who had placed a 10-pound (fftlrig restriction on clal.mant and 
Indicated that Dr; Cherry had released claimant for light work; 
It was noted that claimant had not been seen by Dr; Cherry since 
June 1979. Or; Cherry advised the counselor that he felt 
claimant should limit his bending and should be able to stand 
part of the time of any Job; Claimant was sent on various Job 
leads, but was unable to obtain any employment; He attempted to 
obtain employment as a dispatcher for a trucking firm as well as 
a heavy equipment salesperson;

The Referee set aside the denial of claimant 
claim; He ordered SAIF to pay a penalty of 25!^ of 
the fir-st Installment of temporary total dlsabl 
that had not bee!i paid within 14 days and granted 
award of compensation equal to 32 degrees for 10^ 
disability, making a total award In this case equal 
for 30^ unscheduled disability; The Referee further granted 
clalmant°s attorney a fee out of this Increased compensatI on;

s aggravation 
the amount of 

Ity compensation 
claimant an 
unsctiedu I ed 
to 9 degrees
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The Board, after de novo 
order; The Board finds that the preponderance 
evidence Indicates that claimant® 
stationary and that he Is not en 
temporary tota I 
finds that based on

review, affirms the Referee®s
0 f the medical 

s condition Is medically 
titled to any additional 

disability compensation; Further, the Board 
all the evidence In this case, the Referee

correctly assessed the loss of wage earning capacity claimant has 
experienced due to this Injury and that h I.s award of compensation 
compensates claimant accordingly for this loss of wage earning 
capacity; Therefore, the Board affirms the Referee®s order;

#

ORDER

The Referee°s order, dated January 23, 1980, as corrected on 
January 25, 1980, Is affirmed;

October 9, 1980WCB CASE NO. 77-7327

SAMUEL G. HENTHORNE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys,
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Atty.
Request for Review by Claimant 
Cross-appeal by Employer

This case Is before the Workers® Compensation Board on the 
ctalmant°s and the employer®s request that the Board review the 
Referee°s order entered In this case; Claimant contends that he 
Is entitled to additional temporary total disabllty compensation 
and an additional award of permanent partial disabllty; The 
employer contends that the award of temporary total disabllty 
granted by the Referee Is Incorrect and that clal.maj^t did not 
sustain any permanent partial disability due to this Injury;

The Board finds that the Referee correctly recited the facts 
In his order;

#
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- Airter de novo review of the record in thi.s c.'ise, ^:he 
Board comes to a different conclusion chan tiihar reacnoa by 
the Referee. The Board does not find that claimant is encit-^ed 
to additional temporary total disability comxensation oeyond 
the August 4, 19 7 7 date as grar:ted by tne Referee. The 
Orthopaedic Consultants, in July 1977, reported that crarmanth 
condition was stationary. They felt tnat claimanr. coui.a 
ireturn to the same occupation without .Limitation or to so.me 
other occupation. They rated the loss of function ox claiiTiant 
back as none. Dr. Hoyt, on August 4, 1977, reported briat he 
felt the Orthopaedic Consultants' work-up was excellent. lie 
noted that claimant’s low back problem v/as one of a cn.ronic 
recu.rring condition. It was deemed aavisable to change 
claimant's treatment to include some tnoracic and cc.rvical 
segments. Dr. Hoyt noted that at the time of June 1977 to

late Ju.ly 1977, claimant's back pain decreased. He fe-lt 
that ciaimaht would be able to do light v7ock but should ha'/e 
time to strengthen his spine along wl th ''Chiropractic reco;.- 
struction". He felt this wov^lc take approximately three 
months. The Determination Order, dated November 1C, 1377, •
terminated temiporary total disability compensati.on effective 
August 4 , 1977. In April 1978, Dr. Hoyt reported thai. , 
claimant would continue to require palliative Cctre end that 
this v/ould be necessary even v/ithour. modified work. He felt 
that claimant was restricted to a limited amount of i.j.fting, 
stooping, bending, and tv/ist.ing type modif.ied emplov.'vynt.
Ho noted that claimant had v.’orked tov/ards stabi.lizat.; cn cf 
his condition but this had not been completely accot.r.'lishcd.
The Board finds that the medical evidonco indd.cates that 
claimant's condi tion. was miedically stationary and tne claim 
was correctly closed with the termination of temporary total 
aisabij.ity as of August 4, 19 77. 'The treatment s.uQ'.jested by 
Dr. Hoyt could have been provided under the provisions of 
CHS 656.245. Therefore, the Board reverses ;:h:i.s pcu'tion of 
the Referee's order.
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Further, the Board does not aqree with the Referee's 
award of permanent partial disability in this case. In 
1976, Dr. Neumann felt that claimant would not have any 
permanent impairment due to this injury. The Orthopaedic 
Consultants, likewise, concluded -that claimant had no loss 
of function to his back due to this injury-. Howc^ver, Dr. 
Martens and Dr. Llev/ellyn both agreed that claimant. should 
not return-to his former employment as a millwright. They 
noted that claimant continued to have pain in his neck and 
lov/ back after bending, stooping, twisting and heavy-' lifting. 
Claimant is 'in his mid-.30’s, has a high school education and 
approximately 10 to 15 hours of work at a community college. 
Dr. Llewellyn felt that claimant v;ould 'have to guard against 
heavy lifting, strenuous lifting, repetitive fo:oN'ard Ilexion, 
repetitive twisting, lateral fiexation, squatting, and 
reaching. Additionally, he felt that claimant would have to 
avoid prolonged,standing in a forward flexion 'position. 
Claimant has worked at a number of jobs that could be classi
fied as manual labor,’ including ranching, various occupations 
in ,a lumber mill and at the -rime of this injury was working 
as a m.illwricjht. Based on all the evidence in this case and 
considering the relevant factors to be -used in detern-.ining 
an injured worker's loss of wage earning capacity, the Board 
finds that the award granted by the Referee was excessive. 
Based on these same factors, the Board-finds that claimant
i£5 entitled to an award of compensation equal to 48^' for 151 . 
unscheduled disability for this lov/ back inj-ury. This award 
is in lieu of the-award granted by the Referee.

ORDFR ' ' , '

The Referee's order, dated February- 26, i978, is modir.ied

The Referee's award of additional temporary tocal 
disability benefits, in addition to those granted by the 
Determiination Order, for the .period , from Augusr 5, 1977
through November 4, 1977, is reversed.

Claimant is hereby granted an award of compensatron 
equal to 48° for 15% unscheduled disability for his bask 
injury. This award is in lieu of any previous a\.'ards of 
unscheduled disability 
of the Referee's order

granted for this inyury. 
is . affirracd.

I’ne remaiiuner

#
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WCB CASE NO. 78-9244 October 9, 1980
DALE D. KUNTZ, CLAIMANT
Fitzgibbon & Morrell, Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys.
Request for Review by Employer

The employer seeks Board review of the Reieree's orcier 
which granted claimant an award of c-’Mtpcnsation equal to 48^^ 
for 15% unscheduled disability for his low bocj< anbury. The 
eaiployer contends the award granted by the Referee is exce5;sive

The Board finds chat the Referee correctly recitr;d uhe 
facts of this case in her order.

AfuGr de novo review of the record in this case, she 
Board reaches a different conclusion than that '.:e3.chi:c. by 
the Referee. Drs. McCoy and Hale opined that claimant hao no 
permanent impairment due to this injury. Dr. Stevens fei'c 
thcLt claimant had a possible arthri.tis or suh.iu>:atio:-;.
Since this injury, clairaant has returned to his regula:; 
employment and is able to perform his normal work. He indicated 
chat he has lost no strength due- to 'this injury. Further, 
claimant testified that he has no difficulty doing rtn,- off-' 
tlic-job activities since his injury. He did indicate that 
after performing•strenuous activities such as chopp-ng 
firewood his shoulder aches. Claimant previously has per::o:.'nied 
v/ork inwche construction field and also work as a barber for 
a period of time. Claimant also testified that when Le 
lifts heavy objects 02: engages in activities which req'uire a

snoulcer. 
n a’'7k'wa;:d 

Claimant

let of use of 'the shoulder he develops pain in.the 
Further, he stated that if he is required to work i 
po'sitions and pull with his arm it also causes pain 
also has difficulty performing work in v;hich his arm is in 
an overhead position. He feels 'nis :;ir:a is sniffer Sj.nce 
th.is injury and continues to complain of pain in t.ne ;i;noui.eer
area. The Board finds that t.i'iC; greatn,;: -weig'nt of 'thi. evidence 
establishes chat claimant has a mininwil lo.ss O'f v/age earndAg 
capacity due tc t’lis injury. it feels that the a’wa.r.'d grar-ted 
by the Referee was excessive. The Board finds that cia.inr.ant 
is entitled to an award of corapensation equal to 16° for 5% ' 
^unscheduled disabilitv for rhi.s injurv.
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ORDER

•.The Referee's order, dated January 29., 19 80 , is modified

Claimant is hereby granted an award of corr.pensat:.on 
equal to 16° for 5% unscheduled disability for his' shoulder 
injury. This is in lieu of any previous awards, of unscheduled' 
disability for this injury.

The remainder of the Referee's order is affirme.f.

#

WCB
WCB

CASE
CASE

NO.
NO.

79-10,172
79-10,173

October 9, 1980

TIMOTHY McCULLOM, CLAIMANT 
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Blair & MacDonald, Employer's Attys.
Request for Reveiw by Employer

This case is before the Workers' Compenscirion Board on 
the employer's request the Board review the Referee's order 
entered in this case. The employer contends it did not 
unreasonably refuse to pay compensation so as to warrant the 
imposition of penalties; the av/ard of $600 autorney fee was 
excessive; and question v/hether or not there was miscond'oet 
by the carrier so as to- justify the Referee's awarding of an 
additional $250 attorney's fee and ordering the carrier 
could not "charge back" this to the employer.

The Board finds the Referee correccly recited the facts 
in his order.

After-a de novo review of the record, the Board 
a slightly different conclusicn t.han that of t:.he i^.efo 
The carrier‘'s original denial of claimant's aggravati 
claim was not unreasonable. However, after that deni 
LaFrance, on January 10, 1980 reportcaj claimant's con 
was not m.edically stationary and claimant was unable 
work. Dr. LaFra'nce related this to clnimiant's August 
injury. Later, in January, Dr. McGee prescribed 
therapy for claimant. On February 27, 1980, the Orth 
Consultants reported to the carrier they felt claiman 
condition had worsened and felt claimant should be in 
active physical therapy program. They related clairaa 
current condition to the August 4, 1973 injury. Witn 
this ir.formation before it, the carrier refused to re 
the clai.m and pay compensation. The Board finds that 
this poi'At forw'ard the car.rie.r unreasonably resisted 
payment of epmpensn tion. The /ioard would assess a' pe
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equal to 25% ol the tcinporary total disabiliLy corripenaatioh - 
frvom February 27, 19 80 through March 28, 19 80, the dr.i:e oF ' 
the M<ef eree' s order and awards claimant's attorney a lee oi: 
$150 'iTor the carrier's unreasonable resistance to the payrran-t 
of compensation. This, is in lieu of the award granted by 
the Referee on this issue. The Referee's order is accordingly 
modified. .

ORDER

The Referee's order, dated March 2 8, 1980, is' mo-tified.

Claimant is hereby granted a sum equal to 25% of. the 
temporary total disability compensation from February 21.
19 80; through March 28, 19 80 as a penalty for she uni'easonable 
resistance to the payment of compensation. Claimant's 
attorney is granted a fee equal to $150 for prevailing on 
this issue.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Beard review a sura equal 
to $150, payable by the carrier.

The remainder of the Referee' 
the Board is affirmed.

order not. modifieti by

October 9, 1980WCB CASE NO. 79-8823 

OSLIDIA SOSA, CLAI.MANT
Welch, Bruun & Green, Claimant's Attys. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Atty.
Request for Review by Employer

This case is before the Workers' Compensation V:.card on 
the employer's request the Board review the Referee's order 
v/hich found the September 4, j.9 78 Determination O.rc.icr was
premature; set it aside; remanded thit> claim to uhe ctr-ployer 
tc reox^en effective July 2-7, .l979 until clos'u.re; anc awa.ravjd 
claimant's attorney a fee. The employer con teriv':;.s the ..--etermin- 
ation Order was correctly entered and clainiant's nccl and 
back complaints subsequent to July 28, 1979 are not compen
sable.

in
The Board finds che Referee correctly 

his order.
:ea n '.V j-'ci cr. s
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After a de novo review of the record in this Ccise, the 
Board disagrees with the Referee's conclusions. ,Dr. Franks', 
claimant's treating physician, and the Orthopaedic Consultants' 
reports prior to the September 4, 1978 Determination Order 
indicate claimant's condition v/as medically stationary and 
this claim, was ready for closure. Likev/ise, these reports- 
support only the awarding of compensation fo^: scheduled . 
disability in claimant's right arm. The Board finds the 
Determination Order was properly entered and closure was, not 
premature..

The greater weight of the evidence does not s.upport 
claimant's contention that she is entitled to an award of 
compensation for her condition diagnosed' as "possible seronega
tive rheumatoid arthritis". Dr. Schoepflin, to whom Dr.
Franks deferred on this issue, does not relate this condition
to claimant's v/ork. He feit claimant's work temporarily 
aggravated this underlying condition, but by July 1979 her ' 
condition had returned to its pre-injury condition. Dr..
Setera, D.C.; opined claimant did not have rheumatoida.rthritis 
and'treated her for a cervical sprain. The greater v/eight 
of the medical evidence does not establish the exacc 'condition 
claimant has, but does establish that whatever the condition ■ 
is, it is not related to her work. . • .

• The' Board finds the 'Referee erred in setting aside the 
Determination Order and rema.nding this claim to the employer. 
Therefore, the Board reverses the Referee's order in its 
entirety and orders the Determination Order reinstated and 
affirms it.

ORDER ■

The Referee's order,, dated March 25, 1980 , is reversed 
in its entirety.

The September 4, 1978 Determination Order is restored 
and affirmed.

m
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October 9, 1980
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WCB CASE NO. 78-3903

STANLEY WALLEY, CLAIMANT 
Joel B. Reeder, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

This case is before the' Workers' Compenscition Board on 
the SAIF Corporation's (SAIF) request the Board review the 
order of the Referee which g^ranted claimant 45'’ for 30% loss 
of the right forearm and 22.5'’ for 15% loss of the left 
forearm. SAIF contends the Referee's av;ard of additional 
compensation is not supported by the evidence and asks that 
the Determination Order be reinstated.

The Board finds the Referee's order correctly recited 
tlie'facts in this case.

After a de novo reviev; of the record in this case, the 
Board concurs with SAIF. The Determination Order awarded 
claimant compensation equal to 22.5° for 15% loss of rhe 
right forearm and compensation equal to 7'. 5° for 5% loss of 
the left forearm. The evidence indicates claimant has 
cutaneous 'nerve damage' in his right forearm. Dr. Sullivan 
felt it was unlikely the loss of superficial sensation would 
return. Claimant has full range of motion in both of 'his 
wrists and elbows. Claimant testified he has tenderness in 
his hand and numbness in both forearms and eye. He is still 
performing the same job he had at the time of the injury.
The Board does not find the evidence supports che iiicrcased 
award of compensation granted by the Referee. Dr. Surlivan 
reports claimant has nerve damage' in his righr forearm.
The Board finds that the Determination Order correctly 
compensated clairrtant for any loss of function he has suffered 
in his forearms due to this injury. Therefore, the Bedard 
reverses the Referee's order in its entirety and restores 
and affirms the May 4, 1978 Determination Order.

ORDER

The Referee's order, dated March 31, 19 80, is ]:cversed 
in its entirety.

The May 4, 1978 Determination Order is restored and 
affirmed.

-29-



WCB CASE NO. 78-431 October 13, 1980

NORMAN ANLAUF, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Order On Reconsideration

The SAIF Corporation (SAIF), on September 25, 1980, 
requested the Board reconsider its Order on Review entered in 
this case. SAIF contends the Board is the appropriate party to 
review the attorney fee issue. The Board holds that the proper 
body to determine disputes of attorney fees is that of the 
circuit court in accordance with the provisions of ORS 656.388. 
Based on this statute, the Board dismissed SAIF*s request for review. The Board sees no reason to reconsider Its opinion. 
Therefore, the Board denies SAIF's request for reconsideration.

IT IS SO ORDERED.

October 13, 1980CLAIM NO. A 335461

ROBERT BETTENDORF, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On June 16, 1980, claimant, by and through his attorney 
requested the Board exercise its own motion jurisdiction and
reopen this claim for claimant's January 7, I953 injury. Claimant's aggravation rights have expired.

In March 1980, Dr. Chuinard reported claimant was 
complaining of pain in his neck and right elbow and forearm. He felt claimant's condition had worsened since this claim was 
closed and claimant had more permanent partial disability in the 
right upper extremity than the 15% he had been awarded Dr. 
Chuinard prescribed a course of treatment for claimant which 
included physical therapy, heat, and exercise to overcome the 
weakness of the right upper extremity.

The SAIF Corporation (SAIF), on October 2, 1980, advised the 
Board this claim was originally established for a fractured right 
wrist. SAIF indicated claimant had received an award of 
compensation equal to 30% loss of the right hand. It did not feel it was responsible for claimant's current complaints in the 
upper extremity, elbow and neck.
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The Board, after reviewinc the material sabmitte-_^ to 
it, finds the medical evidence is not sufficient to va;;ra.rc 
a reopening of this claira at this time. The Board docs not 
find claimant's complaints rogardinq his right upper extre- 
mtity, elbow and neck are related to his original injury and 
represent a v/orsening thereof since the.last award of com
pensation in this case. Therefore, the Board denies cdaiii*- 
ant's request for own motion relief.

IT IS SO ORDERED.

October 13, 1980WCB CASE NO. 78-9760
ELMER BRAGET, CLAIMANT 
Richardson, Murphy & Nelson, 
Claimant’s Attys.

Schwabe, Williamson, Wyatt, Moore 
& Roberts, Employer’s Attys.

SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF

This case is before the Workers' Compensation Boatd on 
the 37^IF Corporation's (SAIF) request that the Board review 
the Referee's order entered in this case. contends the
Referee erred in finding claimant's claim for a myocai'dial 
infarction was comnensable.

T::e Board finds that the Referee correctly 
facts in his order.

recired uhe

After a de novo review of the recvord in this 
Board reaches a different conclusion than chat of 
The .Board finds that the preponderance of the medi 
in this case establishes that claimant myocardial 
which occurred on October 2, 1978 was not relv.ted 
v;ork. Dr. Sutherland claimant's treating physician 
Kloster and Lee all. opine that claimant's work the 
his myocardial infarction, although hard, wc.s r.ot 
contribucing factor to his myocardial infarction. 
Grisw^olc was the sole doctor who found that c'.eim.a 
activity was a substantial, corn.-.-ibuting facto..' to 
myocardial infarction. The BOf..rd is persuaded by 
ol Drs. Sutherland, Kloster and'Lee. Jr. Sutherlan 
cardiologist and also was the treating pjhysician. 
the Board reverses the Referee's order i.n its cntr 
would affirms SAIF's denial', dcited November 30, i9

C cl S i} ,
the Re 
ca.l ev 
in far c 
to his 
, and
dr.p- c- 

a uVi ' ce 
Dr .

!■! C ' S V.-
c .1 a i mc\ 
the op 
d is a 
The. ’ e!' 
ire 'c-i a 78. '

tnc-
fere"-' . 
i den r:e 
fior.

Drs .
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O 1. -h 
nt' s
ini <-'ns
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ORDER

The order of the Referee, dated December 10, 1979, 
reversed in its entirety.

The SAIF Corporation's denial of November 30, 1973 
reinstated and affirmed.

WCB CASE NO. 
WCB CASE NO.

79-6818
79-6817

October 13, 1980

TONNE GANGER, CLAIMANT 
Eminons, Kyle, Kropp & Kryger,
Claimant's Attys.

G, Howard Cliff, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Industrial Indemnity

Industrial Indemnitv, carrier for St. Charles I'ledica
Hospital, seeks Board review of the Re>.eree's order v/h 
found claimant had sustained a new compensable injury 
re:r,anced the matter to it for acceptance and f^ayment 
nensati.on to which she v;as enritled. It v;as also.dice 
to make such necessary m.onetary adjustments with the 1 
Corporcition to reimburse it for any com.pensa'c.ior. it j... 
to claimant.

The Board, after de novo review, affirms and acerpts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

n 
and 

f:or 
■- red
■.if'
•i

#

St. Charles Medical Hospi 
ricr, Industrial Indemnity, re 
aw^\rd of attorney fees in this 
of responsibilimy for claimant 
Board will not deterrr.ine the i 
656.388 provides that if there 
ney and the Referee or Board t 
that dispute is the circuit co 
claimant resides. It sets for 
If the employer and its insura 
the award of attorney fees is 
resolve chat issue is the ciri:

tal and its ccmipensa tier, car- 
quested the Board ro-viow fhe 
case, as well as the issue 

's current condition. The 
ssue of attorney fec;s. OPS.
is a dispute between an attor- 

he proper forum to resolve 
urt in the county in wh.lch uhe 
th the procedure fc be followed 
nee carrier are persuaded thau 
sxcessive, the j;>roper ::or\]rr. to 
uit court.

ORDER

The order of the Referee, dated March 28, 1.9BO, is ffirmed
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claimant's attorney is hereby' ';;rantcc; as a ;son 
able attorney fee for his ser'/ices aL Board i:evicw , slu'.’ 
ec'uai to $100, payable by Indestria'l. Indepinity Com|.)ar.;/.

WCB CASE NO. 
WCB CASE NO.

78-4018
77-7564

October 13, 1980

GERALD HAWKE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement

Or; October 10, 
Reconsider its Order 
I n 0r de r to ma 1 i'l ta i n 
under consideration,

on1930 the Board received j not. 
on Review, da tea Sentembor 24, 1 030. 
jurisdiction while th i s r..c t i o n i u 
our Order on Review is hereby ar,at;ed

IT IS SO ORDERED.

October 13, 1980CLAIM NO. D 15013

NORMAN R. JARVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Or: September .29, 19 80, che SAIF Coirpor.ation (ibC.f.i'') 
advisou rhe Board claimant's avrgravat.Lon rights had eapirncl 
in this claim. SAIF attached \'arious medical reports which 
rvidicated claimiant had- been off work hrom Ju'ty 6, 1080 
throuqh July 10, 19 80 for a rm/Glogram. SAIF referred this 
claim to the Board for own motion coiisicoration and indi
cated it had .no opposition to an Ov.-n Motion Order roepeninq 
inis claim for temporary total disability ccmponsaiic'jri anci.
treatment a result of this njury

The Board, after reviewinej the materia'* a■ ibm^ to
i:c, finds this claim should bo reotxr-.od offcnctiM';- t-’.m': d.nti,; 
claimant was hospitalized for the Jc.'i.y 7, .1930 inyolcijram fc
payme.nt 
19 SO.

of co.mpensation an

IS SO ORDERED.

Lh.c:; benefits ihi:oue'h J 1 1 2 ,
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CLAIM NO. C 269088 October 13, 1980
BETTY MARTIN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September 29, 1980,- the SAIF. Corporation -(SAII'') 
forwarded this file to the Board to consider reopening' ciai: 
ant's claim for her September 23, 1970 injury under the 
Board's own motion jurisdiction. Claimant's aggravat:,on 
rights have expired in this claim. SAIF indicated cla.'mnnt 
v;as scheduled for additional surgery on October'15, 1980 an. 
it had no opposition to an'Own notion Order reopening t.his 
claim.

Tile Board, after reviewing the medical reports submit
ted to it, orders this claim reopened effective the dut.e 
claimiant is hospitalized for tne surgery scheduled on Ocu- 
ober 15, 1980 by Dr. Grewe for payment of compensation and 
other benefits until closed pursuant to ORS 656.278.

IT IS SO ORDERED.

#

WCB CASE NO. .79-2666 October 13, 1980
VINCE W. PROWELL, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order, 
which found his claim was barred because he failed to tiaiefy 
file the claim.

The majority of the Board, a.fter de.novo rev.'Lev/. af-. 
iirm.s and adopts the Opinion and Order of the Ref-aree, a 
copy of which is attac-'ied hereto and, by this re.fere:"ce, 'i..s 
mace a part hereof.

ORDEK

The order of the Referee, dated March 27 , ,)9 30 , Is

m
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or.
Board - Member Lewis diss-ints from the major.i. fy 

the Board as follows:

. ,T!L-
I find claimant's claim is componsabio as an occu::)an,i c 

disease on the basis of repeated trauma. Claimant's symp 
came on gradually and there v/as no traumatic incident. Claim
ant testified he informed his supervisor of his pro]j'/or‘. but 
didn't k.nov; if it was caused by his J.if ting o-f the t.imbers.
The supervisor corroborated ttiis part of clainiant's testimony 
and added claimant told him he had no on-the~;job in"; ruy pei; se

Dr. Williams reported o.n February 5, 1579 that it. his 
of.inion claimant's work aggravated his condition; the ropert 
of Dr. Young of April 24, 1979 indicated Dr. Ycuivg felt tr.at 
the denial of compensability was wrong and the cloctcr felt 
unat claimant's problems- were job related.

I further find that the claim is not barred pursuant to 
rhe irequirements of ORS 656 . 807. Clairriant's claim is and 'wa-S 
non-disabling. ■ '

WCB CASE NO. 79-6167 October 13, 1980

BETTIE L. ROGERS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

Sc O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

SAIF Corporation seeks Board review of the Referee's 
•order vRntch remanded clairriant's claim for a I'.sychiati. i c con- 
d: .T.ion to it for acceptance and payment of conpensat ion .t'.c 
v/hich she is entitled.

The Board, after de novo review', affirms anc adopts 
Coinion and Order of the Referee, a copy of v/r.fch is ett.iiched 
hereto and, by this reference, is made a part f;erc.;of.
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Tho Board, in response to the .SAIF Corporation's argu
ment that claimant has to be present at her hsari;'..-;, makes 
the following comment. In a Workers' Compensctrinn case, 
the claimant has the burden of proving his or her contentiong. 
There is no rule or requirement that the claimant be present 
at the hearing. If a claimant is not present, chat claimant- 
takes the risk that the Referee m.ight not decide the issuer in 
claimanc's favor. The decision of the Referee and the other 
bodies who m.ight be asked to review the Referee's findings i;-‘. 
based on the record developed at the hearing level. 'Wh.i le, the 
Board feels it would, be advisable that claimant have a doctor's 
excuse explaining claimant's inability to- attend the hc-iaring, 
such an excuse is not required. In this case, claimant v;as 
not present at the- hearing and the Referee decided this case 
on the evidence presented to him. The -Referee found in 
claimant's' favor. Claimant took the chance, by not be.i.ng 
present, of having the Referee decide otherwise.

ORDER

The order of the Referee, dated April 10, 1980, is 
affirmed.

Claimant's attorney is hereby granted as a reos«'^nable 
actorney's fee for his services at Board revi.cw a sum equal 
to $150, payable by the carrier.

This matter came on for hearing i.n f-ortiund March 28, 
19 80. Mrs. Rogers v.^as not present, but was ];-epresontec .by 
CGurisel, Peter 0. Hansen. The State .Occident Insura.'.ce Fund 
v.mis represented by counsel, Robert J. Vanity.

At hearing the issues of extent of ciisabilii'V and 
■request for additional TTD were withdra'wn. That left a c is.sue 
the denial of June 19, 1979 and claimant's request for penalties 
and attorney fees on the grounds the denial was unreascn<.^bic .

The denial concerned clciimant’'s psychiatric condiuion. 
Coutisel for claimant rep-resented that claimant cl'ioce Tiat tu 
attend tr.e hecir.-i.ng due to her emotional condit.ion. CoTjrisei 
stated claimant desired to submit the matter on tl-.o? record.

Counsel for SAIF objected to going forv.'ard otl tr.f 
grounds that SAIF would be compromised and prejudiced b'/ net- 
being h))le to cross-examine claimant. Counse.l for ci'.aimant 
argued claimant did nor have to be presejit and .a f S.MF 
to cross-examine her they should have subpoe.na.'.-d claimant.

The fallacy of this argument i.s that SAIF v.-c-uld have 
no way of knov;ing a subpoena would be necessary without noti.ee 
from claimant's attorney.
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Although nornial.ly I v;ould never go jjorv.'nrd ■■.■.’j.th d 
hoai'incj v.'ithout claimant being present, since the outcome ot 
thxs case hinged entirely on export medical opinion I perir-.if.ted 
the matter to go forv/ard without claimajit' s presence.

STATEMENT OF THE CASE

Claimant is about 5'7 years old and v/as employed tor 
about tv;o yearn at the University of Oregon Medical School as 
a custodial v/orker in the housekeeping department v/her. shc-

an injury to her lov; back v/hile pushing heavy carts 
T!ie claim was denied by letter of P^pril 26, 1578 on

the grounds SAIF was unable to substantiate an industrial injury 
A hearing v/as held and an Opinion and Order issued December 23,
1978 allowing the claim and renianding the matter to SAIF for 
claim.s processing.

In addition to working for the hospital cl.timant also 
v;OL.ked evenings and v;eekends as a cocr.tail waitress. Following 
the industrial injury she had' to discontinue both employments.

CJ.aimant suffered a "nervous breakdown" v;hen she was 
about age 30. Some of the docunientation indicates thrs occurx'ed 
during one of her tv/o divorces. She received some mc.vtal health 
care, recovered, and had no further treatment until subseguen.t 
to this industrial injury.

Early i.n the case Dr. Noall, orthopedi.c physician, 
recommended psychological evaluation (Exhibit 4) . In April',
1979 claimant v/as evaluated, by che Orthopaedic Consu], tvants •.■.•.‘■.o 
concluded claimant had a functional problem out i.t liud not 
interfered with the examination. They furthe:;: concj.ud./d clalman-: 
should nave psvchiatric evaluation (Ex. 10) . The. Or i.v:;paec2 c
Consultants also 
dr/imaticallv" .

reported clair/ant ' s income 1 :>'/e.l 'nac "dropped

In Ma
Colhach, psychi 
medical records

".fairly bright 
suifGiving from 
emotionally , an, 
a;-;sis tance. A1 
paressed over a 
the "bitter ter 
an employment

1979 claimant v/as evaluated 
Dr. Colbach records h 

, that claiman't performed adeq 
functioning', and that she app 

.'individual". Dr. Coll.-^/ich cone 
c iipi'GSsion, she v/as not iTiOdic/'i. 
d that she should have some ki. 
■though the cvalu..ition revealed 
number of things--tiie loss of , 
mi.nation" of a love aj:iTai.r, eu;

D.r. Colbach si:ai:ed

;j /
e r 
ua c 
ea r 
lud

Dr. t 
e’/iev/e 
e^y O';'. 
>..:d to 
ed cl/;

; c a r. I 
o f Py 
aiman n 
y'o u n;/ 

-■t ;iei e

;;v;a ra 
• me 
tests 

be a 
rt.'.T.ar. u 
•sn/Ar'/

was

wa s a j
luty-

"At the time of this ind'ustr.ial ir.jUr'y. sh.e 
v/as in a very vulnerable state. StilJ. in would apj.'.cai. 
from loojcing at the records, than the incustriai injury 
did precipitate her currerit ' nonf ui'ictional conditicn.
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"nimotionally I don't think she is ;;-:tat i onary 
at this tiruc. I think she n.ecds treatmcnc ror'her de
pression. And while there are marny factors contributincj
to her depression, the industrial injury appears to 
be at least one of them.

"* * * xn cases like this it is always hard to 
determine how much to blame on the industrial injury 
and how much to blame on .predisposing factors" {Ex
hibit 11) . .

By letter dated June 19, 1979 SAIF denied claimant's 
psychiatric condition and any future psychiatric treatment 
(Exhibit 12). ' . ,

In December claimant received psychological evaluation 
from Dr. Vincent Glaudin, clinical psychologist. This was in 
connection with a vocational rehabilitation program. The effort 
wcis discontinued because of claimant's "present situation" in 
that physically, financially, and psychologicallyclaimant u'as 
not "amenable" to their efforts (Exhibits 21, 22, and 32).

COMPENSABILITY ISSUE

As I viev; the documentation, the report of Dr. Ci:3lbach 
establishes the compensability of this lady's psychiatric condi
tion. Dr. Colbach concluded-the industrial injury-did "precipi
tate" claimant's inability to function. The Oregon. Court of 
Appeals stated in PATITUCCI tl'iat it was not nocessary i':or the 
industrial injury to be the principal cause of the disabiIj.r.y-- 
but it was suffreient if it contributed to th.e disability 
(Pauitucci v. Boise Cascade Corporation, 8 Or hog 503 (1972; .
TpTe JAMES aTt'd pXrESI cases are authority for compensability if 
the incident precipitates the situation (James v. SAIF, Or Apr,
Pares! v, SAIF, 44 Or App 689).

With regard to the matter of claimani: not being present 
at the hearing I believe that in viev/ of Dr. Colbach's conclusion 
tliat the industrial injury precipitated claimant's '"non.functional 
condition" that this "is' not a case which turns upon-th-:-' accuracy 
of the claimant's (testimony) " (Wilburn v. SAIF, -13 Or Apo 611 at 
616 (1979)).

After gi.ving consideration to all the evidence, 'l con
clude claimant's psychiatric condition is compensable. Tlic matter 
v.'iil be remanded to tlie State Accident Insurance Fund w’it.li :n- 
structions to accept this part of cla.i.man t' s clairm. In chis 
regard, the portion of claimant's ciaj.m referring to her mid bacn 
was closed bv Determination Orders dated Julv 2 and duly 16, 1979.

m
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Those Orders provided compensation' for temporary total dis
ability from January 7, 1973’through Ihr/ 31o 1979 (Exhibits 
14 r?aid 15).' Since Dr. Colbach's report of May 31, 1979 records 
claimant was not emotionally stationary at that time, TTD v/ill, . 
be ordered commencing June 1, 1979.

ISSUE COI'ICERNIhG PENALTIES AND ATTOFLNLV FEES

Exhibit 24 reveals the first, payment of con.ponsation 
for temporary total disability in this claim v/ns made March 29, 
,197 3 and covered the period January 5 to, vJanuary 18 , 1978. On 
this basis claim.ant's counsel requested pe.naliiiea and attorney 
fees .

Counsel for SAIF argued the matter v;as res yadicata 
as it could have been raised during the December, 1973 hearing 
but v;as not.

I conclude that any entitlement claimant may have ,^-ad 
to penalties and attorney fees in this connection v/as waived 
V'her. not raised at the December, 1973 liearing.

Claiutant also requests penalties and aitocney fees on 
tr.c grounds' the denial of June 19, 19 79 was unroasorwible. Cne 
has only to read the cases involving psych.iatric conditions ro 
realise the divergent viev;points and results. SAIF nay hav-. 
been hasty in its denial but I am not goi.'ng to fault rnem. for 
th’.u.r decision. Particularly v/heji the cases reveal '.videly 
differing results at the different levels of revie'w.

llo'wovcb, claimant is entitJxjd to a Tee for iier ar.-oinvey 
at SAIT's expense for having prevailed in a denied -clai.r: situation

ORDER:
Tiia't this .matter be, and the same ;-io\eby .i.':, remanded 

to tjT£ State Accidep.t Insurance Fund with instructions to .icaept 
tills lady's psychiatric claim. The denial letter of dune J v ,
1979 is overruled.

IT IS FURTHER HEREBY ORDERED that the Smite ,7r:cident 
Insurance Fund pay the sum of $450 to ci.airnant's attc, ruc;'.' ns. a.nd 
foi: a reasoiuable .attorney fee, no -iart of wh.ich is to 'oo dcduccod 
from compensation due claimant 'oy vjruuo of ti'.is Oadur.

Clai.mant 's rcciuosts for peu.'Alties and attorn^’'•/ '^ees 
are denied and as to tliose isw:ucs this matter is dism.iwjsecl.
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CLAIM NO. C604-05652

LARRY VANCE, CLAIMANT 
Dennis M. Odman, Claimant's Atty. 
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

This claim was referred by the Board to 
on June 25, 1980 to be consolidated with a then pending in the Hearings Division. The

October 13, 1980

its Hearing Division 
request for hearing 
Referee was directed

to make a determination which, if any, carrier is responsible for 
claimant's current condition. The Referee was directed to make a recommendation to the Board on this issue.

The hearing was held on August 5, 1980. The Referee advised 
the Board that he had found the SAIF Corporation was responsible 
for claimant's current condition, including the hospitalization 
and surgery in August 1978. Based on this finding, the Referee 
recommended that the Board declined to exercise its own motion jurisdiction. In reaching this conclusion, the Referee found 
that a preponderance of the evidence indicated the second accident, which occurred on October 1, 1977 and was covered by 
SAIF, contributed independently to claimant's disability and, 
under these circumstances, the second insurer, SAIF, was the 
responsible insurer.

The Board, after reviewing the record in this case, concurs 
with the Referee's recommendation. The Board denies claimant's 
request that it exercise its own motion jurisdiction and reopen 
this claim.

IT IS SO ORDERED.

October 13, 1980CLAIM NO. A 42CC77681 MR

KENNETH WENTZ, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion Order

Claimant has requested the Board exercise its own motion 
jurisdiction and reopen this claim for his January 26, 1967 injury. Claimant's aggravation rights have expired. Claimant 
also forwarded various medical reports with his request.
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Dr. Vinje, in January 1979r performed a myelogram which 
revealed a herniated nucleus pulposis at the L5-S1 level on the 
left side. On January Id, 1979, Dr. Vinje removed this. He 
noted that it was "calcified" indicating the disc had been 
ruptured out for a long time.

In August 1980, Dr. Kilzer reported claimant continued to 
complain of back pain. He felt claimant had advanced 
degenerative disc disease.

The Board, after reviewing these reports finds that at this 
time the evidence is insufficient to warrant reopening of this 
claim. The medical evidence does not indicate whether or not claimant's surgery in January 1979 was related to his old 1967 injury. Dr. Vinje does indicate claimant had an "old" herniated 
disc, but does not indicate this was caused by the 1967 injury. Therefore, the Board denies claimant's request it reopen this 
claim under the Board's own motion jurisdiction.

IT IS SO ORDERED.

October 14, 1980WCB CASE NO. 78-7834

DONALD BLANK, CLAIMANT 
Davis, Ainsworth, Pinnock & Davis, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-appeal by Claimant

The SAIF Corporation (SAIF) and the claimant have requested review of the Referee's order. SAIF contends the award of 
compensation is excessive. The claimant contends he is 
permanently and totally disabled.

The Board finds the Referee's order correctly recites the facts.
After a de novo review of the record, the Board reaches a different conclusion than that of the Referee, We do not find 

claimant to be permanently and totally disabled and we further 
find the award granted by the Referee is excessive. We find the 
claimant is entitled to an award of 60% unscheduled disability.
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In reaching its conclusion, the Board finds the medical 
evidence alone does not establish permanent and total dis
ability. Dr. Dunn reports claimant should avoid lifting 
weights in excess of 25 pounds,, repetitive twisting, bending 
or stooping. He does- feel clair.iant is physically precluded 
from returning to his previous occupation but is not pre
cluded from lighter v;ork.

The Determination Order awarded claimant 201 unsched
uled disability and Dr. Dunn opines this award is "unjust".
The three physicians who examined and evaluated claimant at 
the Orthopaedic Consultants opined the award "coi'rectxy 
compensated" claimant. Since it is well settled in Oregon- 
Workers' Compensation law that ihe determination of ]jermar.- 
ent disability is an administrative function, the Board
considers the comments of'the physicians as adjunctive ok 
their evaluation of the claimant's impairment as that im
pairment relates to his physical capabilities ro work. .As 
we have already stated, the medical evidence v;hen taken 
alone does not establish permanent total disability nor does 
it support the Referee's award.

The Board, having made its finding' on the medical 
evidence, .in its administrative capacity under de novo 
review authority, must examine other factors bearing on 
disability determination. In this case, the Board finds the 
claimant's motivation to return to work and effort to reduce 
the disabling affects of his injury to be deficient to the 
extent we are compelled to examine it carefully and weigh It 
against our previous finding on the medica'l evidence.

The claimant has not fully cooperated with the voca
tional rehabilitation personnel in their efforts to piovide 
assistance. Further, claimant failed co take advantage of 
the Pain Clinic opportunity for additional treatment to 
av.tempt -to reduce his pain. Dr. Haltby (a psychiatr;lst) 
opined the claimant has "compensation neurosis". He felt,, 
because the claimant was -able to maintain disability- income 
comparable to his employment income, that "secondary gain" 
was a factor. Dr. Maltby, therefore, felt that since 
claima.it could maintain his income on disabij.ity that 
claimant found it unnecessary zo make an efforu to learn a 
new skill or change occupations. In addition, claimant 
indicated to one of his vocational counselors he was not 
going to do anything to "iriess up" his Social Security benoi'its 
The Board concludes the above findings on motivation, al
though no "talisman" to the determination of disability, 
become persuasive when considered together with the nedical 
evidence and other factors such as age, education, training, 
trainability, etc.
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The Board, in reaching its conclusion on extent of disability, adopts March 21, 1975 as the date of injury. We 
reach this conclusion after considering, as did the Referee, the 
discrepancy as to whether claimant's injury occurred March 21, 
1975 or approximately March 10, 1975 as well as the June 7, 1976 
incident when claimant experienced immediate low back pain.

The Board concludes the claimant is entitled to an award of compensation equal to 192 degrees for 60% unscheduled disability 
for the injuries sustained in the accident of March 21, 1975.

ORDERThe Referee's order, dated March 31, 1980, is modified.
Claimant is hereby granted an award of compensation equal to 192 degrees for 60% unscheduled disability for his back injury. 

This is in lieu of any previous awards of unscheduled disability 
granted for this injury.

The remainder of the Referee's order is affirmed.

#

m

WCB CASE NO. 
WCB CASE NO.

79- 5777
80- 308

October 14, 1980

ROBERT J. GEISLER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF Corp

This case is before the Workers* Compensation Board on the 
SAIF Corporation's (SAIF) request that the Board review the 
Referee's order entered in this case which granted an award equal to 240 degrees for 70% unscheduled disability. SAIF contends 
that the award of compensation granted by the Referee was 
excessive.

The- Board finds that the Referee correctly recited the facts 
in his order.
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Z^fter de novo review of '.:ne reccrd in this t-'es-; , Lhe 
majority of the Board finds that- the award granted By the 
Referee was excessive. . Claimant is now in his iai:e 40's and 
has a high school education with one semester ot community 
college work in accounting, mathcommunication ski."! is and 
psychology. Prior to his hearing on a federal cj.aim for 
asbestosis, claimant's rehabilitation counselor felr that he 
might be well motivated to return to work if he ■aid net v?iu 
at that proceeding. The counselor felt that if claimiant did 
win at 'C-hat proceeding and received a lifetime disability, 
that claimant was likelv' to take some of the money and'open 
up his own small business. The counselor and Dr. Lawyer 
both described various jobs that they felt clai.inant v/us

Claimant, in late December ].9 79, 
counselor that he wanted to posepone 
av/aiting the outcome of the federal 
if the federal hearing resulted in 
need the assistance of the vocational 

counselor. Claimant has not worked since September , 19'?’3 
ai'id has no plans to return to v;ork.

#

capable of performing, 
advised the vocational 
any additional efforts 
hearing. He felt that 
his favor he would not

for 50% 
in lieu 
Granted

ur.sched'j !.e«f 
of any 
c.l aimant

The majority of- the Board finds that based on tne 
record developed in this case, including the medical -avider.oe 
which indicates that claimant is capable of performing 
several . occupations, in the light-work category, hir. failure 
to cooperate with the vocational rehabilitation effor-t:, and 
his lack of motivation to return to work, that he is entitled 
to an award of compensation equal to 160“ 
disability•for this injury. This award is 
previous awards of unscheduled disability 
for this injury.

ORDE R

The Referee's order, dated February 29 , 19 80 ,. Is modified

Cl aimant is hereby granted an award of co'iVipensau on 
equal to 160“ for 50% unscheduled disability for this injury. 
This'is in lieu of any prior awards of unscheduled d.Uabili.ty 
granted for this injury.

The remainder of the Referee's order is affirmed.
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I would respectfully dissent from the majority opinion of 

the Board as follows: Based on Dr. Lawyer, a Board Certified 
Internist, specializing in pulmonary disease, who treated 
claimant. He testified at claimant's Longshore and Harbor 
Workers' Compensation hearing. He said claimant was permanently disabled and had only 61% lung capacity, that he was disabled 
from performing other than light work and could be expected to become short of breath and unable to continue any physical 
activity if he were to exceed more than light work, i.e,, raking 
leaves slowly.

The Referee states although motivation is a factor to be 
considered in assessing loss of earning capacity, it is not 
controlling and should be considered with other factors. 
Therefore, I would affirm the Referee's order.

Board Member Lewis dissents as follows:

CLAIM NO. C 399673 October 16, 1980

#

JAMES M. BRADFORD, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order

On October 2, 1980, the Board received a request from claimant to exercise its own motion jurisdiction and reopen his 
claim for an injury to his thumb sustained on September 30, 1972. 
He indicated that surgery was recommended to fuse the joint in 
the thumb. Claimant's aggravation rights have expired.

SAIF Corporation responded on October 3, 1980 indicating it 
would not oppose reopening the claim for the surgery recommended 
by Dr. J. Hill in his report of September 3, 1980. Surgery on the thumb has been scheduled for November 20, 1980.

The Board, after thorough consideration of the evidence 
before it, concludes claimant's claim should be reopened as of 
the date claimant enters the hospital for the surgery recommended 
by Dr. Hill and until closed pursuant to the provisions of ORS
656.278.

IT IS SO ORDERED.
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October 16, 1980CLAIM NO. RC 388724

GARY T. CHRISTENSEN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On August: 1, 1980, claimant,- by and through his attorney 
requesued the Board exercise its own motion jurisdiction and 
reopen ’iis claim for his August 16, 19 72 injury. This clairu 
had been initially closed, by a July 26', 1973 Determination 
Order and .. claimant' s aggravation .rich ts have expired.

#

V. .laimanr 
1, 19 60. 
claimant 
Dr. Duff 
Center.

reauesied this claim be reopened Auqusu
Dr. Duff, in a repciv; bearing that date, opined 

was unable to v;ork due to a worsened back coudi tj.ov: 
felt claimant should be ev:-;luated at: the Pain

Claimant also had filed a claim Tor a new injury of 
uanuary 21, 1980 which w'as denied by the employer. 11 aim.ant 
asked Lnat the old (1972.) injury claim and the new -hl9SC) 
iVijury claim bi:: consolidated for a h-earing. The own -motion 
case v.'as not referred to che RGarin._;S Division. 'Vh'-' Deferoo; 
ij'i an Opinion and Ordei', dated August 7, 19 80, iv'.urr.i '.:i.aJ.manL 
had f ai-j-Gd to prove he had suffered a new injury. illaiira.r. l 
has requested the Board reviev; the Beforee’s order.

In this case, the Board will v/i thhold making a decision, 
in the j972 injury alarm, on v.'hich Qvrn motion reiief i.s 
requested, until it can review the record developed an 
hearing on the new injury claim.

IT IS SO ORDEIU'D.

.ne

WCB CASE NO. 79-5992
GREGORY E. COSTA, CLAIMANT 
Ringle & Herndon, Claimant's Attys. 
Merten & Saltveit, Employer's Attys. 
Request for Review by Employer

October 16, 1980

This case coifie 
on the employer’s req

before tr.e Workers' uompansatiori Dcarcl 
lest that it review tn.e Referee's order-

granted claimant an award of componsat.’ 
:or 50% unscheduled disabiliuy. The enm

V. hich 
16 0° fc 
the award is e:-:ce3sive.

at.Lon equ^L to
.l.oV'j.r ec;n’.-er)ds
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Claimant, then a 33-year~old with this
Oi April 12, 1974, injured hia low back the :Tirnt tiv. 
li.fring a bag weighing'' approximately 35 pound'.-: . Thic 
was originally diagnosed as ar. acute back strarn ar.c. 
disc. Dr. Adlhoch, on July 3, 19 74, reported c i.-aiin:..'.-:-'; 
rendition v/as medically stationary and he had no, per; 
impairment due to thj.s injury. The claim was rirst c 
)'/■/ a Determination Order, dated October 4, 1974, wii,':

\V. 4 .
j

-.11C; i.!

men' 
lose 

: an

n e ''.i v'' 
r o “

award of temporary total disability compensation on 1.
Claimant returned to work and on December 20, 1976 a 
laundry bag fell on claimants neck. Claiman.t neve:; 
turned to this employ.

In early January, 1977 Dr. Adloch diagnosed a recurrent 
lov/ back strain and possible disc herniation.

In February 1977, Dr. Tahir -repo-rted thai he fijit 
claimant had a herniated disc at the h5-31 level on the 
right 'side. A m/elogram. v/as performed and revealed a her
niated disc at that level. On March 15, 1977, Dr. dahir 
perlormed a henilamincictomy and discectomy at the Ik5--S.l 
level on the right side. Dr. Tahir-released claimant for 
modific:d work as of April '18, 1977 and advisvid clairndj'.t he 
•was nor to lift, push or pull any heavy v/eigiit for Ll.c 
.remainder of his life.

Claimant v/as referred 'A. ■ \ocational rer.abi lita'tion i.n 
early June 19 77. Claim.ant’ erh.ered a rehab.i.li ta cion progra'in 
v/ith the goa], of becoming an accountant. This 'progu:':.:)) wa:-; 
to run from September 1977 through Juno 1979.

On July i.'I , 1977, Dr. Tahir reported claimant 
c.'ition was stationary.

eeri

erindicat 
with b:i 
felt th 
pressio 
s I- ee. 
which d 
hospita 
and adc. 
irrotrud 
and per 
v/ith no
c.ischarged from the 'hospital on Mav

j 1 r;.- Schmidt, on April 28, 19 7S, reportca tnat rLainv 
ed to hi'.m that he had again experienced difficuliry 
ck pain one week prior uo examination. Dr. Schmidt 
at claimant could have a recurrent disc wii:h 
r; and irritation of the SI nervu: root on 'the .wighf 
Claimant began a period of conservative t i.'c a'..rm;n t 
id not relieve thi.s condition. Clain.ar-:.: v/ns ,' go'.j.n 
.Used on May 5,,1978 and underwent ariotncr myeif-gra.t 
itional surgery to his back. Pi:. SchuLidt ex-esed a 
ed nucleus 'pi.ili.'^osis ct chc L5-S1 level Oii 'cne i.'ica'.,..

hGmilc:4minectomy on the SI levr.l on uno righr. 
of the Si and S2 ner'./e roots. Clii.'iTnant was

forraec 
urolysii 1

.9 7 3.

t.e i.'miL i\a L =;d
c.j-aima;v g 
ia abil.i.r.y 
'w’as later

Or: Mav 3!.; 1.973, Fiel.d 5:;a..:viccs n;:,visior.
This was base:: cv. hi .s

The p/oc.mcm
s reha'oi li ta tion program.

towards his vocata O'.'itil goalto wo I 
reins'tated-
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■ In September 1978, Dr. Schmidt reported that cJ.a'i rnaat 
could rG'.turn tc a modified schedule on November i,. 1.973. Me- 
felt that claiir.ant should lift no objects weighinc greatGL' 
than 10 pounds, engage in any prolonged standir;g or re-■' 
peti'tive stooping.

Dr- Schmidt, on January 30, 1979, reported that elai’.r- 
ant's condition v/as probably medically stationary.' xHe
reported that claimant continued to report intermittciit back 
pain and occasionally right lower extremity pain.

The Orthopaedic Consultants, on /April 10, 19 79 , reported 
that claimant's condition was stationary. They felt mat 
claimant could not return to his previous occupation. le 
was their opinion that claimant required placement in an
other occupation that would limit the amount of sustained 
lifting, bending, stooping, or sitting-he would po.rliorrr..
T!iey. rated clai.mant' s total loss of function at rhat lime ::-'n 
the moderate degree. However, they felt thau there v/as • •
certainly some degree of pre-existing arthritis and, there
fore, rated claimant's loss of function due to this low back 
injury in the mildly moderate range. They felt claimant 
would require good medical follow-up. Dr. Schmidt concurred 
with this report.

The claim was closed again by a Determination Order:, 
dated Juno 13, 1979 , v/hich awarded claimant temporai'y tota': 
disability com.pernsati.on and compensation equal .to 48° for 
15% Uiischeduled disability for .'his lov/ back injury.

Claimant's Voca cional Rehabilita tion program term!na ted' 
J'jne 9 , 19 79 and he received a general course degree.

li'i early January 1980 , claimant obtained a job workincf 
as a bookkeeper for <i motel on the C).rcgon coast. Claimant's 
supervisor reported that he was working 40 hours per week at 
this job.

#
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At the hearing, claimant testified that he feel.s his 
condition isi worse now than it was a few montha; ago. Ho 
c:ompiains of pain in the center of his back which radiates 
dov/n the right leg. and foot and occasionally Into the lefi:dov/n the right leg. and 
calf. He states this pain is constant. He says that he 
cannot bend or lift more than 10 pounds at the current tinve 
Ho has difficuity•going up and down stairs, difficulty with 
walking prolonged distances or on uneven ground. Accurdin..,' 
to claimant, he is depressed and sought counseling to help 
him deal v/ith the frustration caused by the physical [jam 
and financial! di fticinlties accompanying his injury. lie 
states that he spends approximately 12 hours per day in ooc 
cind does • use aspirin and Tylenol for /relief.
.stated he has cut down his outsi.de activities 
iiijury. Claimant has a high school education 
in tho laundry business for a number of years 
stated that he had only one term to finish to 
associc^te degree .in business.

Ciaiiaai'. c 
since _his 
and has worked 

Claimant 
obtain f;is

The Referee, after reviewing all che evidence in this 
case, found that claimant's disability v/as greater t-tan tnat 
which he had been awarded. Therefore, the Referee granted 
claimant an award of compensation equal to 16C° for .50'i 
unscheduled disabi.lity for his low back injury.

After de novo revi.evj o.f the record in this case, the 
Hoard modifies the Ro/feree's order. The Hoard does not fi 
that the award granted by the Referee correctly reflects 
claimant's loss of v.nage earning capacity due to tirls i.njui: 
Claimant is 44 ycar.s old, ha:-i a hign school laducat.! on .and 
lacks one term of having an as.socj.atc dc'iree.- Ho ha.s v.'ork' 
for a number of years in the laundry business. The eviden 
indicates he probably could not rct\.u.'n to a j<jb which re
quires hiectvy .l.i.ilting, rope tit i Ijondinc;, .'m..(.jopir;i';, pro
longed standing. I!is disabi'iiT.y has been rated ±n the m..i ; 
i:';odorate 'range l:>y bor.li the Ortlipacdic Ccnsu.'l tcin ts d.nd b'.' 
Dr. Schmidt, his treating phy:;ici:in. The board notes tiuji 
cd.aimant voluntccrily has olacjcd him'icdl.f in liis curtan-t po
sition in a relatively low-paying job. 'i'he ficarc. fij-^ds, 
that based on the cvi.dence in this case, and ccmipurir'^ tljO 
facts in this case with other cases, th<\t claimani. is en
titled to an awaard- of ccscpensation c;c;cal to i'or 311
unscheduled disability for hla back 1njury.

. The Referee's order, dat.jf.' April 2B , llfO is modlfifr,;

Cl.airnant is h.oreijv grant'/d; an awes'd of r .amc-e.'S-.-:!:.! or; 
equal, to 96'^ i:or 301 unscheduled disabrlity ;.ct tie;,a-bach 
..T'.'j'cry. This avrard is in lie\; oJ: any [jnjviou.s av.-ards e-f 
ureschecuied disability g;.-antj;d fo].* tills injujry.

The :t:emalndcr of the Re Tc roe's order is af f:i. rmcid.

-4-9-

ac.



CLAIM NO. C356792
VIRGIE MAE CROWDER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

October 16, 1980

Claimant, on March 3, 1972, suffered various injuries when 
she was involved in a motor vehicle accident. This claim was 
initially closed by a Determination Order on April 19, 1974 which 
awarded claimant temporary total disability compensation and 
compensation equal to 15 degrees for 10% loss of her left leg due to this injury. Claimant's aggravation rights have expired.

On August 28, 1979, Dr. Bolton performed a total left hip 
replacement. He requested the claim be reopened. The Board, in 
an order dated October 31, 1979, ordered this claim reopened 
effective the date claimant was admitted to the hospital for the 
surgery perfomed by Dr. Bolton and until closed pursuant to ORS 
656*278.

On July 28, 1980, Dr. Bolton reported that claimant's condition was medically stationary. He noted that claimant 
continued to walk with a slight limp. Claimant continued to 
complain of thigh pain which Dr. Bolton felt was the result of 
her increasing her activity. Claimant also indicated she had 
difficulty walking on rough terrain.

Claimant indicated that on March 31, 1980 she had returned 
to work on a part-time basis.

On September 5, 1980, the SAIF Corporation requested a determination of claimant's current disability. The Evaluation 
Division of the Workers' Compensation Department, on September 
25, 1980, recommended the claim be closed with an award of temporary total disability from August 28, 1979 through March 31, 
1980, temporary partial disability from April 1, 1980 through 
July 28, 1980 and an additional award of compensation equal to 
30% loss of the left leg.

The Board concurs with this recommendation.
ORDER

Claimant is hereby granted compensation for temporary total disability from August 28, 1979 through March 31, 1980 and 
temporary partial disability from April 1, 1980 through July 28, 
1980, less time worked. The record indicates that much of this award has already been paid to claimant.
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Claimant is also granted compensation equal to 45 degrees 
for 30% loss of the left leg. ® award is in addition to any 
previous award he has been granted for the left leg due to this 
injury.

WCB CASE NO. 76-3579

ROBERT D. FARANCE, CLAIMANT 
Roll, Roll & Westmoreland, 
Claimant's Attys.

Lang, Klein, Wolf, Smith, Griffith 
& Hallmark, Employer's Attys. 

SAIF, Legal Services, Defense Atty.. 
Request for Review by Employer

October 16, 1980

This case is before the Workers' Compensation Board on the 
employer-carrier's request the Board review the Referee's order. 
The employer-carrier contends that since claimant's aggravation rights had expired the Referee did not have jurisdiction to hear 
the merits of claimant's aggravation claim and that claimant is 
not entitled to an award of attorney fees.

The Board finds the Referee correctly recieted the facts in his order.
After a de novo review of the record in this case, the Board reaches the same conclusions as did the Referee. The Board finds 

the Referee has jurisdiction to decide the merits of the claimant's aggravation claim since claimant's aggravation rights 
had not expired. The Board finds the Referee correctly set aside 
that portion of the employer carrier's denial based on its contention claimant's aggravation rights had expired. This case 
can now be heard on the merits.
ORDER

The Referee's order, dated January 3, 1980, is affirmed.
Claimant's attorney is hereby granted as a reasonable 

attorney's fee for his services at Board review a sum equal to 
S250, payable by the carrier.
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CLAIM NO. C 377803 October 16, 1980

ALFRED HANDSAKER, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Own Motion Determination

On June 9, 1980, claimant, by and through his attorney, 
requested the Board exercise its own irfotion jurisdiction and reopen this claim for his June 27, 1972 back injury. Claimant's 
claim was initially closed and his aggravation rights have expired. Attached to this request was a report from Dr. Smith 
who indicated that claimant was experiencing progressive 
degenerative change of the lumbosacral spine and probably had a 
chronic strain and instability at the L3-4 level above claimant's 
previous spinal fusion. Dr. Smith noted that claimant had severe 
cardiovascular disease involving the cerebral casculature as well 
as the i1iofemora 1'vesse1s and into the lower extremities. He 
felt that claimant was permanently and totally disabled. He felt that claimant's disability due to his 1972 injury and subsequent 
treatment and degenerative changes should be considered 
moderately severe.

SAIF Corporation (SAIF) requested that claimant be examined 
by the Orthopaedic Consultants, After examining claimant, at 
SAIF's request, the Orthopaedic Consultants reported in August 1980 they felt claimant's condition was still stationary and 
there was no indication for reopening this claim. It was their 
opinion that claimant had a slight increase in disability 
relating to his lumbar spine due to progressive degenerative 
changes above the fusion and that this increase in impairment was 
only minimally realted to the injury and subsequently required 
surgery. They felt claimant was incapable of returning to his 
former occupation in the woods. They rated claimant's total 
disability at 60% and noted that claimant had previously been awarded 60% disability and that this 50% should be subtracted 
from the 60%,

In early September 1980, the Board requested the Evaluation Division of the Workers' Compensation Department provide it with 
a recommendation as to claimant's current disability. On 
September 25, 1980, the Evaluation Division of the Workers' 
Compensation Department recommended that based on its examination of the record in this case that claimant was entitled to an 
additional award of permanent partial disability of 10% 
unscheduled disability for his low back injury. The Board, after 
reviewing the record in this case, concurs with this 
recommendation.
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ORDER,
Claimant is hereby granted an award equal to 32 degrees for 

lfi% unscheduled disability for injury to his low back on June 21, 
1972. This award is in addition to all previous awards claimant 
has been granted for this injury.

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensation granted by this order, payable out of said compensation as paid, 
not to exceed $3,000.

CLAIM NO. C 164188

LEO V, JONES, CLAIMANTSAIF, Legal Services, Defense Atty
Own Motion Order & Determination

October 16, 1980

The SAIF Corporation (SAIF), on September 22, 1980, 
forwarded various information in this claim to the Board. SAIF 
indicated it did not oppose an Own Motion Order reopening this 
claim for time loss from July 31 to September 3, 1980, It 
requested the claim also be closed since claimant's condition was 
again stationary. This claim had been established for claimant's 
January 6, 1969 low back injury. This claim was originally 
closed by a Determination Order, dated August 7, 1969, which 
awarded claimant a period of temporary total disability 
compensation which provided no award permanent partial disability. The Second Determination Order, dated August 30, 
1972, awarded claimant additional temporary total disability 
compensation and compensation equal to 64 degrees for 20% 
unscheduled low back disability. This claim was subsequently 
reopened by a Board's Own Motion Order and closed with an additional award of compensation equal to 32 degrees for 10% 
unscheduled disability.

Dr. Joli indicated that claimant was off of work from July 
31, 1980 through September 2, 1980. He reported that claimant 
had been off work for continuing'low back pain. On September 15, 
1980, Dr, Joll reported that he had examined claimant on September 2, 1980 and felt that his condition was stable and that claimant's overall condition had not changed significantly. He felt that this continuing back pain was related to claimant's 
original injury and his spinal fusion for it. He rated the 
claimant's impairment as mildly moderate.
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♦-U ^ The Board, after reviewing the evidence in this file, finds 
that it is sufficient to warrant a reopening of the claim. The

Claimant's condition is again stationary 
September 3, 198fl. Therefore, the Board 5?claimant is entitled to an award of Temporary total

31, 1980 through September 3,1980. This award of additional temporary total disability 
compensation is in addition to any previous awards of temporary total disability compensation claimant has been granted.

ORDER
Claimant is hereby granted compensation for temporary total 

disability from July 31, 1980 through September 3, 1980, less 
time worked. This award is in addition to all previous awards claimant has been granted in this case.

WCB CASE NO. 79-3851

DENNIS C. KEMERY, CLAIMANT 
Franklin, Bennett, Ofelt & Martin, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp.

October 16, 1980

This case is before the Workers' Compensation Board on the 
SAIF Corporation's (SAIF) request that the Board review the 
Referee's order entered in it. SAIF contends that the Referee 
erred in ordering it to pay Dr. Fleming's bills, the Referee erred in granting claimant an increased award of compensation 
equal to 80 degrees for 25% unscheduled disability for his low back disability, and the Referee erred in granting claimant s 
attorney a fee for prevailing on the partial denial. The Board finds that the Referee correctly recited the facts in his order.

-54-

#

#



#

#

#

After de novo review of the record in this case, the Board reaches a different conclusion than that reached by the Referee. 
Dr, Fleming is,a psychologist. Claimant was not specifically referred to Dr. Fleming by any other medical doctor for 
psychological treatment. Dr. Fleming had assisted the claimant 
in obtaining modified employment after his shoulder injury. In 
this case, Dr. Fleming performed the services of vocational 
counselor and assisted claimant in returning to a different occupation. Dr. Fleming is not a medical servator under Oregon 
statutes. He is a licensed psychologist who was acting independently and not upon a direct referral from any other physician. Therefore, his services were not covered under ORS
656.245. Therefore, the Board would reverse the Referee’s ordering of SAIF to pay Dr. Fleming's bill and his awarding of 
attorney fee for prevailing upon SAIF's denial of those bills. The Board orders that the denial issued by the Fund, dated 
August 3, 1979, be reinstated and affirmed.

The denial issued by the SAIF was for responsibility of any 
psychological treatment. This was based on Dr. Parvaresh's 
opinion that claimant did not have any significant degree of 
psychiatric impairment. He did not feel that claimant was in 
need of any psychiatric care and found no limitation in his ability to be gainfully employed.

As to SAIF'S second contention, the Referee's award of 
compensation in this case was excessive, the Board concurs. Claimant is in his late 30*s and has a high school education with 
approximately one year of community college work. He has worked 
as a welder and also as a quality control inspector for a steel 
fabrication company. Due to this injury, claimant did undergo a laminectomy to his back. The consensus of the medical opinion is 
that claimant should be trained for a lighter type of work and 
should avoid constant repetitive bending, stooping, twisting and lifting of weights greater than 25 pounds. At the time of the 
hearing, claimant was working for a different employer as a welding inspector, the same type of job as he had at the time of this injury. Claimant also has a prior shoulder injury which is 
covered under the Longshore Harbor Workers' Act. Since his back 
i n j ur y ,cl a im an t has attempted to work as a welder but feels he 
cannot do it because of the bending and other motions required. 
The Board, after considering all the relevant factors in this 
case to be considered in determining an injured worker's loss of 
wage earning capacity and the record developed in this case, 
finds that the award of compensation granted by the Referee is 
excessive. The Board finds claimant is entitled to an award of 
compensation equal to AS degrees for 15% unscheduled disability for this injury. Therefore, the Board modifies the Referee's 
award of compensation granted in this case.
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The Referee's order, dated Inarch 10, 19 80 , is iiiocli tioe.

The Referee's ordering of the SA'i’D Corpora t:ion i:o pay 
Dr.- rieiTiinq' s ■ medical bills and granting claimant’s <ittorney 
a $250 fee for prevai ling on the partial denial issr.ed by .. t 
is reversed-

It is further ordered that claiinant is hereby granted 
an award of compeiisation equal to 48° for 151 unscheduled 
disability for this back injury. This is in lieu ot any 
previous av;ards of unscheduled disability for- rh.rs • in j ury 
which claiinant has been granted. .

The remainder of the Referee's order is affirr-ech

ORDER

WCB CASE NO. 79-6267 October 16, 1980

LARRY E. McCOLLA^'^, CLAIMANT
Jolles, Sokol & Bernstein, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

The SAID Coivporation seeks Eoaurd reviev.’ of tf'-.e p.eferer; 
order which remandod claimant's cla:.m to it for acceptance 
a^'id payment of . compensation tc.) v/hich'he is etiti tied.

The majority of the Board, aftoi' do novo reviov; , -i f ~ 
flr.ms au'id adopts the Opinion' and Order of the Ref'erec;, a 
copy of which is attached hereto and, by this re fero'.': , is 
made a “.art hercoi:.

ORDER

order of tlK-j Referee, riatod Rebruary I-;, is1 r.<}‘affirmed.

Claimant's attorney is h.areby granted as .i rc.;iSC5n3b le 
attorney's foe f'.'i: his sei'vj.c.u; at board reN'i''W a cum. equal 
t>> $300, pavab;.;j l:)y t.hcj ?A-M,r dorfioirat i on .
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I cl i sacrea wii:h tho oDini.on of" niajority.

'.rhc ina’j or.i. uy acirocs the r'.ereroe uj.'c-perly sI'ii'.'c'Lee r/iKi bar- 
c’;en oL p:;oc<C l:rGni- the claiiaanL to the oiaployGr. 'i'ho cjyb. oy':r 
•.V-. ?•; rocra.i.red to disprea/c the claimant's contentionn.m It j..s 
true the eiap.lover stipulated tc Younej's past ruracticcr. 
c_'-'i_l._lv. I bel.ic.vG the claimant • s til.l had nho burden of prov- 
inc by a preponderance of the evidence that Ygupu; head a;.-t:eci 
in c_.lap.y,ian_t ‘ s ccuye as was stipulated he had acced j.y,•
ci.Vo very key witnesses to the claimant's c<ase wore v/itl/.in 'rcacri- 
of subpoena (Youny and Robbins) yet claimant' faii.cci i.o call

BojLi.'d Merbcr McCailis l:o.i: disaoritrv ns i'cd. ■ c-v/a :

Assuminq, but nor aqreciru;, that the :A,-fe 
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ar.L hac- e>yoe rie ncec; -an on-the-job "r'lcrcident" i 
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d'.'.'ntly prod\;coa .inyary- R>ut r'.ono of the .mold 
(.;.i..riimed injur/ o‘ Oc:tcl.)er 197T). Dr. ITavls ha-.' 
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In fact, if YouiK;ds acti.vities reuardinq the reporLlng 
the-job injury claims were a,s egreqious as the st.Lpu.lat 
v;ould indicate, then the union and/or claimant should h 
bj;ouqht his activities to the attention o.i: the !',oar.-ds 
t'ne Director's) Compliance Division for appropr.Late ar.i: 
ut.dcr ORS 656.745 which provides for civil penalty !:or 
duc.i.ru': i'ai.luro to rcpoirt claims. An riCo.i. t i.itrial Don'..; f c. 
r.uch aePtLon, on a ti.'.'.cly b<'.is:,.n , woiJl.d c:u.n.;d thi; I'lr
il.'iced in tills i;ac;c; - that is, a t.i.me.ly cor'.urn; tion of ■. n. 
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CLAIM NO. C 431581

DENNIS C. NEVILLE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

October 16, 1980

On October 6, 1980, the Board received from the SAIF Corporation copies of pertinent medical reports in regard to the 
above claim. It indicated that claimant's aggravation rights had expired and, based on the enclosed reports, it had no objection 
to reopening claimant's claim for surgery on November 3, 1980,

On August 7, 1980, Dr. James VanOlst advised SAIF claimant 
had developed a progressively painful bunionette on his left 
fifth toe. He related this condition to claimant's March 30, 
1973 industrial injury and recommended that surgical excision of 
the bunionette deformity be dome with a possible trimming of the 
metatarsal head. SAIF's medical consultant. Dr. Norton, agreed with Dr. VanOlst's assessment of claimant's condition. Surgery 
has been set for November 3, 1980.

The Board, after thorough consideration of the evidence 
before it, concludes that claimant's claim should be reopened for 
the surgery recommended by Dr. VanOlst commencing the date he 
enters the hospital for the surgery and until closed pursuant to 
the provisions of ORS 656. 278,

IT IS SO ORDERED,

CLAIM NO. C 332143 October 16, 1980

BASIL L. WEATHERS, CLAIMANT 
Robert Morgan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On June 23, 1980, claimant, by and through his attorney, requested the Board exercise its own motion jurisdiction for his August 9, 1971 injury. This claim was initially closed and claimant's aggravation rights have expired. Attached to claimant's request was a report from Dr. Baldwin who indicated 
that claimant had experienced a significant reduction in his 
activity and was entitled to an increased award of permanent impairment.

-58-



#

#

SAIF Corporation, on September 2fi, 1980, advised the Board 
that it opposed reopening this claim as it did not appear that 
there had been a materially objective worsening of claimant*s 
condition or disability since the last award or arrangement of 
compensation. Attached to this were various reports, including a 
report from the Orthopaedic Consultants, who indicated that 
claimant's condition had not materially changed since December
1977.

The board, after reviewing all the information submitted to it, finds it would be in the best interest of the parties if this 
claim were referred to the Hearings Division to be scheduled for 
a hearing. At the conclusion of the hearing the Referee shall 
first decide whether claimant's current condition is related to 
his August 9, 1971 injury. Second, if the Referee decides a 
causal relationship exists, then he shall determine whether a 
material worsening has occurred since the last award or 
arrangement of compensation in this case. Upon the conclusion of the hearing, the Referee shall forward a recommendation on this 
own motion claim together with a transcript of the proceedings and other evidence introduced at the hearing to the Board*

IT IS SO ORDERED.

WCB CASE NO. 79-2180
PATRICIA ANDREWS (FIFE), CLAIMANT 
Olson, Hittle, Gardner & Evans, 

Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

October 17, 1980

This case is before the Workers' Compensation Board on 
claimant's request that the board review the Referee's order 
which affirmed a Determination Order, dated September 14, 1978,
which awarded claimant temporary total disability compensation 
and compensation equal to 32 degrees for 10% unscheduled disability for her May 12, 1978 back injury. Claimant contends 
that she is permanently and totally disabled.

Claimant, a 51-year-old aide in a retirement home, on May 12, 1978, injured her back when she attempted to prevent a 
patient from falling in the shower. X-rays taken after this 
injury revealed that claimant had "spondylosis with 
spondylolisthesis, L5, with prominent degenerative disk disease in the lower lumbar area."
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I:‘; late i--j.;V 1978, Dr. Dulif reported that claimant con
tinued ;:o have pain in her low back -area. He felt that 
claimant had suffered an acuta lumbosacral ligamentous strain 
superinposed on her spondylolysis and spondyiolisthosis at 
L5 and her severe degenerative disk disease. At this point,’ 
h'..' indicated ho; did not feel that cjn.im.int was a aced car.di- • 
date to return to her former job. A course of tireatment t..o 
include heat, massage and active back exercio^is v;as prescribed' 
for claimant. Claimant v;as referred to a physician in her • 
local area for this treatment.

In June 1978, claimant came under the treatment of 
Ot. D. Davies. Ho hospitalized her for a period of non days 
in early June 1978 for a course of traction. He nonoc that 
claimant v/as wearing a lumbosacral support. In .late Jane 
1978 , he reported that he had advised claimant agaisu-ri: re- 
turninc; to'her' previous occupation. . ' ,

On August 4, 19 73 , Dr. Duff reported th..it c la i.'^i-n.nt' s 
condition was medically, stationary and that she had 'inodorate 
residuals of pain and limitation of motion in the lumbar areci. 
It was his opinion that claimant had permanent and Contim.ing 
disability to a m.oderate degree that would prohibit her re-

#

-------------------------------------------- ------ --- --- ^--------- ---------- ------------- —---- - - ---------------turn to work in a capacity requiring heavy lifting and pro
longed. bending, such as a nurse's aide. He noted th<7d.. cla.iiaar 
v'us eager to return to some type- of employii'enn and felt tliai:, 
she was fit for duty within the restrictions he had o\:tli:'ied. 
Dr. Davies concurred with this opinion.

On September 14,. 19 78 this claim was initially closed 
by a Determination Order granting claimant an award c.f ten:- 
porary total disability compensation and an award of '■jonipcn- 
sation equal to 32° for 10% unscheduled disability foi: her 
back injury.

:ir.

.After the claim v/as closed, claimant ca;r:e in contact 
with a Vocational Rehabilitation Division.- Hov/ever, claimi 
underwent surgery to her hands for a non-industria1 relate, 
condition in early 1979, and vocational assistance wus 
temporarily stopped.

in t
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"in July 19 79, Dr. Davies rcporued dial c".ax.T.ant 
severe cieyenerative disc disease of the lumbar spine. 
c;lis3uhosi53 at the 5th lumbar level. He felt she co;..,.; 
eurn to her previous occupation and could not cc ^lct: 
than required heavy lifting, stooping, twisting or o;. 
metions. Dr. Davies felt it- was doubtful thn i clui'.na 
hold any job that required a lull ei.ght hours or worn 
day. He noted chat she had constant back par and 
hole chores increased her pain. Dr.- Davies indicatoc 
claimant was required to rest every fov.' hours i.n doir. 
light housework and shoul.d not attempt to do heav'ie.i' 
hoid chores. In summary, he felt that clain'ant covni.a 
v/ork a full eight hours a day, 40-hours a week. Dr. 
reported claimant's low back pain was aggravated by p 
seandinu, sitting of physica.1 activities. Ke noted t. 
claimant's condition a^t times was worse and that at o 
times was better.
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In August 1979, 
Sorvi cos sped a 11 s t. 
further utilize the

claimant 
At that time, 
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re-contacted bv the Pield
c;la.Ln'an t dec 1 inee to 
yield Services Divis: .on.

Dr. Duff, in September 19 79 , rogportec that he :A:’0 
claimant's pain also at times was v/o.rse and at: other t 
better. Claimant strated that she .could not srand fo.v 
than about a half an hour and could not sit for more c 
one or tv.'o hours at a time. She reported that she 
a lot of difficulty with heavier household duties. D.r 
after reviewing his previous c;xamination and Dr. iPavie 
July 19 79 report, felt that claimant had a mioderatelv

inaL sn.f.- c
'''■ ''ylx

continuing disab i. ,li Ly that mad.:.' it u!-'yike].__ 
even do light v/ork for a full eight-hour day. Ho 
lie.r syn‘i])toms wcore c.ompjatible v/ith a limited duty for d 
hour day, 20-hou;: v/eea , if she excluded any hc-c'ry Ij.ft 
and bending and was allowed to work where frequent ch:-. 
of position were possible and physical activ: t.y -v/as u •/

nd tha 
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At the tiriG of the hearinc;, cl'aiir.ant was 5 3 years oicl 
a.nd had an eleventh yradc education. All of 'claimai"! 1;'s v;oi:k 
history of jobs which could be classified in a manual labor 
type of employment. She has performed a number of jobs'in- 
volyincj work in a factory and also various nursinq jobs. 
Claimant testified that these jobs required lifting, sweep
ing and mopping, a lot of standing and other physical acti
vities. She complained that her back still bothers her and. 
that she has cramps in her legs. She indicated that' her bac 
pain was constant. She stated that her back injury has af
fected her v;alkincj, her standing, her housework,- sitring 
and riding in automobiles.- Claimant testified that she is 
currently taking medication for her condition. She stated 
that her-husband does all the-: housework and that she has to

#

k

lie down djjring-thc cay and
DUCK p. 
of fice

In. Claimant stated
use
tha-

a heating 
. she went

pad to relieve ’mir 
t o II c- m p 1 c.) y r-1 la n u

to try to find employmer.t but v;as unsuccessfu

Mr. Vfilson Walker testified that no is a certifvoca
tional ezper-t. After interviewing claimant, and reviev.-ing thc- 
nedicai reports, he opined that he v/ould have been not able 
to find any job that claimant would be able to do at this 
time. He noted that claimant, in addition .to her back, also 
had difficulty with' her hands. Claimant described .;i typical 
day to him and indicated that she spent at ].east half of her 
day lying down in bed. Claimant indicated that she took- 
pain medication which rendered her unable to do an;ything.
.Mr. Walker felt that claimant would be- unable to keep the 
job even if she did find one. He fell- that if claimant 
could perforrri a sedentary type of job it v/ould have Lc be
an entry-level job because she' lacked any transferrat 1c skills

The -Referee, after reviewing all the evidence in this 
CMse, felt that claimant had failed to prove that her dis
ability was greater than that awarded by the Determination 
■Order. Therefore, the Referee affirmed the Determine'uion 
Order.

The F3oard, after de novo review, modifies the Jlcferce's 
order. Claim.ant has suffered a lumbosacral strain superim
posed upon her spondylolysis and spondylolisth es1s at LD 
le.vel and has severe (3egenerative disc disease. Considering 
the relevant factors' in this case such a.s claimant's acre.

education, prior work experience , cn: 
claim.ant has establi.shcd that she haf su

the
■- To

Roun! finds
c; reac

loss of wage earning capacity due to this in:■ ury ^than 
for which she has been previously compensateu. Howc.vc

not find claimant is permaneritly andthe Board doe^ ..v. ^ ---- --- - , ...disabled,. The Board notes that the eviaencc indicaL-r-.
claimant has not established that she is wiireng to s-a 
regular and gainful employment and than sne hac no. .mu 
reasonable effort to obtain such employment. 
the evidence in this case, the Board [mas that, claiu...
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-is entitled to an award of compensation equal to IGO" lor 
50% unscheduled disability for her back injury. This is. an 
increaru-- of 128° for 40% unscheduled disabi-lity for Lhis' 
injury.

Gl'-iDmi ' ■
The Referee's order, dated January 17,. 1980 is modified

Claimant is hereby granted an award of com}:)Gnsa'.'-ion 
equal to 160° for 50% unscheduled disability for her back 
injury. This award is in lieu, of any previous av/ards o:: un
scheduled disability claimant has been granted for her i;ay 
17, '19 7 8 baclv injury.

Claimant's attorney is hereby granted as a. reasonable 
attorney fee for his s.ervices at Board review a surf cc:u<t.1 no 
25% of the increased compensai.ion granted by tnis Order,, 
•payable out of said compensation as paid, not to enoecd . 
$3,000.00.

October 17, 1980WCB CASE NO. 80-399
ELSIE GIBSON, CLAIMANT
Michael V. Johnson, Claimant's Atty
Schwabe, Williamson, Wyatt, Moore.

& Roberts, Employer's Attys.
Order of Dismissal

/'■. request for reviev,’ was received by the iioarc on March 28,
.1.9 80 tk:om claimant's attori'icy seckiiw) rcvli.'w o'f ‘..■hk.: Re.i:eree's 
oi'der er; tcred i’n the a.bove-entitled ma tter.

Ai.Lhouqh the request for .review uas timely, a copy o': 
aid rcjiuest was not mailed to a 1.1 necessary pai'aios w.i. if'i 1 r 
;0 ckavn after the date of the Re;:eree's ord^i: .n.; rcq^iired 
y ORS 656.295(2).

'ThLREFORk , cla.i ma:. t' s request for Loarc rerview 
hereby •cisad.ssec and the order of the Referee is final In 
OTDera 1...Lcn o f 1 a'w.
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LOLA M. HUNT, CLAIMANT 
Olson, Hittle, Gardner & Evans,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

WCB CASE NO. 79-187 October 17, 1980

This case is before the Workers' Compensation Board on the 
SAIF Corporation’s (SAIF) request that the Board review the order 
of the Referee, SAIF contends: (1) the Referee disregarded the 
prior adjudication of claimant's claim which held that her injury 
was a shoulder problem; (2) he improperly continued the hearing to allow claimant to gain rebuttal evidence which was available 
prior to the hearing; and (3) assuming claimant had carpal 
syndrome, it was.not work related.

The Referee also found the October 17, 1978 Determination 
Order was premature and ordered the claim reopened and remanded 
to SAIF for payment of temporary total disability compensation.

The Board finds the Referee correctly recited the facts in 
his order.

After a denovo review of this case, the Board modifies the 
Referee's order. The Board agrees with the Referee that the 
SAIF'S denial of claimant's carpal tunnel syndrome was incorrect. 
The Board finds the opinions of Drs. Melgard and Shaw persuasive in determining the carpal tunnel syndrome is related to an on- 
the-job injury.

However, the Board does not agree with the Referee that this 
claim was prematurely closed. On the date temporary total 
disability was terminated. Dr. Much reported claimant's 
condition was medically stationary and the claim was ready for closure. In early 1978, Dr. Yamodis indicated claimant was 
unable to work and scheduled additional testing. However, in 
late May, he reported claimant felt her condition had improved 
and wished to have her "follow-up" in Salem or Portland. When 
asked if he concurred with Dr. Much, Dr. Yamodis stated claimant 
needed "follow-up" by a neurosurgeon. The Board finds the 
preponderance of the evidence indicates claimant's condition was 
stationary as of September 27, 1978. The treatment suggested by Dr. Yamodis could be handled under the provisions of ORS 656.248.

#

#
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Findinc;' no pre;yi.rituro closure, the nex'c issue ic :.:c 
decided is whether or not claimanb's conditior. has acrp.rri- 
■sated so as to justify reopenincj of this clai.uu Tec ned- 
ical evsLdence indicates claima;'t needs addi t.i'..‘)na.rt. test ing 
and surgery if sl'io has increased difficulLy v;itl\ her ;.:arpAi 
tunnel syndrome. Dr. Melgard,- on,.April 18 , 1979; reported 
claimant was having a lot of trouble with her hand a.hd'asked 
tills claim bo reopened for a rr.yelograra, nerve-, conduction 
stiidies and possibly exploration of the medi^in nerve at the 
r.i.cjht v;rist. Claimant had returned to work as a cook prior 
to this report. The Orthopaedic Consultants, in ■'iay j.979, 
?:(Dported claimant's condition was ’Stationary and thr. claim 
need not be reopened.-• The Bo^ird finds the preponde ::aviCG of 
the evidence iridicates claimant's condition lias not aggra-
\’a tea s ince the last award of comp'ensation. It wou.ld appea
thar. if and v/hen cla.imant does experience increased r'if 
culty with her'carpal tunnel syndrome and is hospitai.rzed
for additional testing and possibly 
median nerve of the left wrist, this 
oTjened.

exolora e.ron ot 't ('.1
c.i aim snou bo

Tne Board also finds the October 17, .1978 Determi'aaiiion 
Oi.'der'.rs inco r'osc t in its award of loss of claim:..', t ' s 
r.lght hand. Claimant's injury was to her arm and no:- t<"> hej- 
ha.nd. Therefore, tlio Board amends the Do termij';u tion Or der to 
read "5 percent loss of you.i: right .''orcarrfi. "

OhDER

; •’ 0 f e ,r c c ' s c> i: d e r, d a t e d .1. zb , . .1.9 I’lO , i s I'.'iO’d.i 1" le

vavcating the October 17,
a ]:>r0i:'ia turo closure anc.l o.rderin

o Dez.en.m.na- 
t hi e '. a i m

.1. O

The Kor.eree 
tion Order .
reopened Z'.nd remanding it to the SAIF Corporation 
versed. The October 17, 1978 Det;ei:mina tion Order is re
stored, .modified by changing -the award of permanent p..rtia 
disability l.oss of claimant's might foj.-earm. an.'; the
Bo.nrd a i;fi.rrns thi.s modified D’etcrm.i.na cion Order.

'he remainder o.l the Bcl’e.ree's o.rde.r I 1 rrru.
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WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO. 
WCB CASE NO.

79-6527
79-3501
78-7421
78-7422

October 17, 1980
#

JACK MOORE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys. 
G. Howard Cliff, Employer's Atty.
SAIF, Legal Services, Defense A.tty. 
Request for Review by Claimant

This case comes before the Workers' Compensation Board on 
claimant's request that the Board review the Referee's order. 
Claimant contends that his current cervical problems are due to 
his 1972 and 1973 injuries and that he has suffered more 
permanent partial disability from his April 8, 1978 low backinjury.

The Board finds that the Referee correctly recited the facts 
in her order.

After de novo review of the record, the board agrees in part 
with the conclusions reached by the Referee and disagrees in 
part.

We affirm the conclusions reached in WCB Case No. 79-6527 
and WCB Case No. 79-3501 but for different reasons. The 
claimant was injured August 14, 1972 and March 27, 1973, both of 
these claimant were non-disabling and required only brief medical 
treatment. At the time these cases were processed the Board had adopted a policy of "administrative closure" of claims in this 
classification (medical only). See Administrative Rules of the 
Board, Article 4.01 (1970). The Board had adopted Article 4.01
as administrative expendiency for the purpose of alleviating the 
"paper work" burden associated with the processing of these cases 
under ORS 656.268. The administrative 'ease this procedure 
accomplished in facilitating the process of these cases ran both 
to the Board and to the carriers and selfinsurers. 
Notwithstanding Article 4.01 Sub(B) the understanding, generally 
accepted, was that these cases would not "legally" be closed 
until a determination order had been issued and that a 
determination order would be issued only upon the request of one 
the parties--therefore absent the issuance of a determination 
order under ORS 656.268 the statute did not commence to run. 
Contrary to the above understanding several cases have been adjudicated on the issue before the Board in cases WCB 79-6527 
and WCB 79-3501. The controlling case is IN THE MATTER OF THE 
COMPENSATION OF MAGDALENE WOLFE, Linn County Circuit Court Case #38669 decided by Judge Courtney Johns December 21, 1970. (W^CB
Case No. 69-23 2.7) In letter opinion dated September 17, 1970, 
Judge John states:
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"ORS 656.268 provides that claims shall not be closed until workman's condition becomes medi
cally stationary. When and if the board makes such a determination, it is required by section 
(4) to mail a copy thereof to all interested^ parties. The workman has one year after copies 
of the determination are mailed in which to 
request a hearing.

Since the one year limitation doesn't start 
to run until copies of the determination are mailed, 
and since copies have never been mailed, claimant's 
request for a hearing is timely and must be granted, 
and such will be the order, which her counsel may 
prepare and I will sign.

It was contended that such a ruling would be 
contrary to the provisions of ORS 615.319 (1)(b). 
However, it is again spelled out in ORS 615.319 (2)(b) that copies of the determination should 
be mailed to the parties.

The board points to administrative problems 
arising out of a multitude of inconsequential claims, and indicates that such a ruling would 
open the door to a backlog of 300f000 similar cases, and 80,000 new cases each year. The only answer the Court can think of is, if the Legisla
ture got them into this predicament, maybe it 
could get them out. in the meantime it has spo
ken, and we must heed its demand."

The Wolfe (supra) decision is controlling and dispositive of the 
issues raised by the defense regarding the Department's 
jurisdiction to the issue determination orders and the Referee's 
jurisdiction to hear matters relating to those determination 
orders. We agree with the Referee that the Department had authority to issue the determination orders and the Referee had 
jurisdiction under ORS 6 5 6.2 7 2 f 4) (b) and (c) to hear the legal 
issues raised concerning the determination orders. These cases 
are distinguishable from Young case (WCB 79-1007) cited by the 
Referee. In Young (supra) the claimant was injured June 30, 1977 
and claim processing was then controlled by ORS 656.262 (5)(a) 
and (b) as amended in the 197R legislative sessions (subsequent 
to the injury dates in those cases). The 1973 legislature 
amended ORS 656.262, 263 and 271 to provide different procedures
for handling claims for nondisabling and disabling injury claims 
(see WCB Board Bulletin No. 99 dated November 2, 1973). Thelegislative change was effective October 4, 1973. In Young
(supra), the board found the carrier had failed to "process the claims" as required under 656.262 (as amended). The carrier failed to
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notify the claiinant in writincj that his claim was acnnepLed, 
tiiat his claim was considered non-disi\bling and infoni* claimainL 
of his hearing and aggravation rights. In the cases now 
before us (WCB 79-6527 and WCB 79-3531) the question is not 
whether these claims were properly processed because, baset: 
on the Board's then policy, they werc--rather, the CL'estion 
is wheuher the claimant v;as entitled to determination, orders 
under ORS 656.268 and all procedural and substantive righto 
flowing fronv those determination orders. The Wo 1 f.e case 
controlls and the dc'termination orders herein were properly 
issued and the Referee properly decided that claimant had 
failed to prove his current neck condition was causally 
related to the August , 1972 injury and. that claimant v/as , 
not etitled to award of permanent partial disai)ilaty as a 
result of that injury. We further agree with the Refcrec'.r 
r.indincjs concerning the March 27, 197 3 injury.

In WCB•Case 
b.ack injury and 
and Noveniber 14, 
Referee and modi 
claimant is enti 
disabil.ity which 
disability over 
October 26, 1979
decision on en!;e 
that Dr. Bernson 
all other relcva

No. 78-7422 as it relaues to c] aiiruuit.'s low 
the determination order of Octebpr 26', 1979
1979 , the Board does not- agree with the 

ties that decision. The Board fiind': the 
tied to an av/ard of 12 8^' for 40% un.'^chcduied 
is an increase of 6 4'^ or 20% unscli'-.-cinle-c.i 
that awarded by the dciterir^ina-Licn oviJers of.
and November 14 , 1979 . In reachingi its 

nt of disability, the Board i.s persuaded 
's physical restrictions when weighed ctgains: 
nt evidence support the av;ard as modi.fied.

The Ih^feree's Order is 
as modified in Case R'o. 78-7 422.

ORDER

.n all re see e::-.:c'c

The .Ref erc?c ' s order, dated March 27 , 1980 , is modi f i

Claimant is ho.reby cjraniicd an award of comj'-onsa r. ■'<-n 
equal to 123'' for 40% unscheduled disability lor his April 
8, 19 78 injury. This is in lieu of any prior av/ards of un
scheduled disability for the April 8, 1978 back j.njury 
claimant sustained.

Claimant's <.d:torriOy is hi.-reby granted as a rcac.O-nable 
attorney's fee for his services au Board a s.’m eoual
to .25% of rhe .i.ncreased comper-iSation granuec by rhis' order, 
j'niyable out of said compensat-on as raid, noi: to exceed 
$3,000. ■ . .

The remainder of the Reroroe's order is f fi rme..l.

#

#
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October 17, 1980

STANLEY WADLEY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CASE NO., 79-5118

This case is befoi'e the 'Workers' Compensacior. hoard on 
cli‘iiiTianu' s request that the Beard review the Rciereo’s ord^ji: 
v.'hi'ch affirmed a Determinatice Order, dated .august 2, 197S, 
v.'hich granted claimant an awa-cd of compensa tion equa.l to 
.128° for 40% unscheduled disability for this in;jui:y. Cj.aiif!- 

t ccii tends the award-i-s inadequate.

The Board finds that the Referee correct 
facts of this case in his order.

rG' v.ed if

v; OT-V
r.-: now

A iter ce novo reviev; of the record in this case, the 
Board reaches a differen.t conclusion than that reacned }:iy 
the Referee. Claimant is now 52 years old, ha.s a iourth 
c;rade education with low I.Q. scores, and al .1 his 
Gxperio.nce has been .in heavy manual Icitor. Claimant 
precluded from his previous enployment cue to tiie possi
bility of additi.onal injury. Since this injury, cla.i-mant 
luus been re-employed in the maintenance field. ce iacHcrtes 
tlmat he currently has d.i.fficulty lifting over 2> rx)unds, 
difficulty sleepinn. climbing utairs, u'wisting, bend;t.ng anc 
warking; for proioruied distances. The Eoeird agrent;' v/icli- the 
Referee ' s assess men t thia t claiman t c:.n per form. ,li ch t 'work. 
Iio\;ever, the Bvaard fi.nds that based or. the rc'-cord in this 
case and considering' all of these re'i.cavant fr.cto.rs, we i'.ir.c. 
the claimcint has l.os t more of his v.'ago earning capacity than 
that for w'hich he has been conrpensatec;. ' The Board u.'mJ:
claimant is entitl.ed to an award of compensauiop. ecu.-. 1 to 
lu0'° for 50t unschedul.ed disabilitg- for this .uy-jury. ''.’hi.,s 
av;ard is in lieu of the previous av/ard of innschcdulc!-'- disa, 
granted claimant for L.his i.njury.

i ii ty

ORDER
Tiie J^eterG': ore.;-, r, dated January 25, j.htf, i;-- iTiodi-

fied.
Claimant is hereby grant i.;d an a-ward of compensation 

ecrual to 1G0° for 50t unschedu.lcd d.Lsability d.u.- his i.)at;k 
injury. This award is in lieu of any urevio\:s awaros ol 
unscheduled disability c.i.ai.maivr has been g''rai:tcd for chis 
in jury.

-69-



ALDINE KEITH, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
Black, Kendall, Tremaine, Booth 

& Higgins, Employer's Attys.
Order of Abatement

On September 22 , 198 0, -che Workers' Compensation board 
issued an Own Motion Order denying claimant's recjuest: to 
reopen this claim. The employer's attorney has. requested 
the Board to stay this order to allow him tine to respond 
to claimant's Motion for Reconsideration dared September 8, 
1980.-

Because the appeal time on this claim is due to expire 
October 22, the Board concludes its Own Motion Order of 
Septerriber 22 , 1980 should be abated in order to retain juris 
diction in this matter.

IT IS SO ORDERED.

CLAIM NO. 21C100369 October 20, 1980

m

October 21, 1980WCB CASE NO. 78-6918

PAUL E. HOLMSTROM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

This case is before the VJorkers' Compensation Board on 
claimant's request the Board reviev/ the Referee's order entered 
in it. Claimant contends he is entitled to an increased award 
of compensation. The Board finds the Referee correctly recited che 
facts in his order.

m
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After a'de novo review of the record in this case, 'cl'.o Board 
reaches a different conclusion than that of the Referee. Claimant’s 
original injury was on March 25, 1969 and his aggravanion 
rights expired on April 5, 1975. The SAIF Corooration 
(SAIF) in November 1975 by stipulation of the parties reopened 
tne claim after claimant's aggravation rights nad expired.
SAIF did not have the right to do this. The Board, pursuant 
to ORS 656.278 has the power to reopen claims where the 
injured worker's aggravation rights have expired. The 
Board, in an Ovm Motion Determination dated- A.ugust 11, 197c, 
did grant claimant an increased award of compensarion.
Claimant had no'right to appeal this order. ORS 656, 278.
Claimant, however, requested a hearing on this order contend
ing the Board had erroneously designated its order as'non- 
appealable. Claimant contends he has the right to contest 
the May 12, 1975 Determination Order and had done so by 
requesting a hearing on that Determination Order. The Boa^d 
agrees claimant could contest that Determination Order, but 
SAIF did not have the power to reopen this claim. That 
pow'er v/as vested in the Board. The Board disagrees with the 
Referee's conclusion the Board's Own Motion Determination 
v;as in effect a fourth Determination Order and v;ould grant 
SAIF's motion to dismiss.

After reviewing this record, tiie Board sees no reason 
to m.od.ify the av;ard of permanent partial disability grcintC':; in 
the Own Motion Determination in this case. However, the 
Board- finds claimant is entitled to an additiorial award oi: 
temporary total disability corripensatj.on from November 20,
1978 through December 8, 1978. Claimant was admitted to the 
Northwest Pain Cen'ter for a course of treatment for low ba 
and leg pain related to his original injury. Therefore, t 
Board modifies its Ov.m Motion Determination, dated August 
11 , 1978 , as amended on September 19, 1978, and order.:, 
claimant to be paid additional temporary total, disability 
compensation from November 20, 1978 tlu'ougn December 8, 1978.

ck
he

ORDBR

The Referee's order, dated November 30, 1979, is mcd;ifis;d.

'The Referee's .redesignation of thie Board’s Own Motion 
Determination as a fourth Determination Order is reversed.

The Board's Own .'-lotion Dc-;termination of Arig'ust ]l, 1978 
as arriended on September 19, 1978 is amended a Ad cla.xuant i s 
hereby granted an av;ard of additional temporr-try total di.sabilit 
from November 20, 1978 througli December 3, 1973.
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CLAIM NO. B 830 C 411074 October 21, 1980

DALE T. MACHIN, CLAIMANT 
Winner, Bennett, Bobbitt

& Hartman, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September 15, 1980, claimant, by and through his 
attorney, requested the Board exercise its Own Motion juris
diction and .reopen this claim for claimahtVs March 12, 1974- 
left knee injury. Attached to this request v;ere reports 
from Dr,. Case. On June 27, 1980 claimant began missing work 
due to continuous left knee pain. Dr. Case, on July 10,
1980 hospitalized claimant and performed an arthroscopy of 
claimant's left knee, and a"Maquet procedure, left tibia,"- 
The diagnosis was chondromalacia of the left patella. Dr. 
Case related the additional treatment due to a gradual 
worsening of claimant's. 1974 injury.

Fireman's Fund on October 8, 1980 advised-the Board it 
had no opposition to the Board exercising its own se.ri.es end 
reopening this claim.

The Board, after reviev/ing the evidence submitted to 
it, finds the evidence is sufficient to warrant reopening of 
this claim effective July 10, 1980 , the date claimant v/as 
hospitalized by Dr. Case, for payment of compensation and 
other benefits provided for by law until closed pursuant to 
ORS 656.278.

Claimant's attorney is hereby granted as a reasonable 
attorney fee for his services at Board review a sum equal to 
25% of temporary total disability not to exceed $300.00.

IT IS SO ORDERED.

WCB CASE NO. 78-6966 October 21, 1980

DON MCDONALD, CLAIMANT 
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The Board's order on review in tne aDCve entitled'ma-tter 
w^as entered on September 26, 1980. On October 9, 1918 the 
Board received from claimant's attorney a Motion for Recon
sideration .

-72-



m

m

#

Tho Motion for Koconsideration had tv/c con tt;n t:ion s:
That claimant v/as' entitled tc compenoation tc;r uonpcrary. tccal 
disability commencing July 26, 1976 and that tne Board's soard 
of an attorney fee to claimant's attorney v.’as insufficient.

The Board, after giving full consideration to rhe above 
.•'-.ction, finds its Order on Review is affirmed on the Issu'd" of 
claimant's enti.tlement to compensation for tei;;porar;/ rotal. 
disability. The medical evidence at the ti:'a6 of clai.u'i closure 
found claimant's condition to be medically srationary, an :1 tj'o 
Board finds that the closure of the claim was proper. Thiere- 
after, uhere is no medical evidence that claimant's con'dit.icn 
had v7orsened nor is there any medical report authorizing -cj-aimr 
ant time loss until liis hospiualizati.on on March 12, 1979.

On the issue of the .inappropriauaness of rine av.’ard of 
attorney fee granted to claimant's attorney, the Bca.rc; aqr-^os.

foe- granted by che Order on P.eviev- dated September; 
in error and that Order on Bcvi.ev/ is amLon.ded

Tno attorney 
26, 198 0 \vas 
accordincflv :

ORDER

Claimant's attorney is hereby granted as and for 
able attorney fei^ for prevailing on tl'jo denial of lov/ 
hips the sirm of $850 at the-hearing frevcl anc:. $300 ii', 
participation at. the 'Board level.

The rem.ainder of the Board' s Order or; Review . 
reaffirmed and ratified.

a reason 
‘back and 

■ h i s

nerebj

October 21, 1980CLAIM NO. KC 295681

LAWRENCE K. McKINNIS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order & Determination

On March 25, 1971, claimant suffered a compenscible 
injury when a log struck and broke his left ^\nkle. The 
claim was initially closed by'an August 6', 1971 Determin
ation Order which granted claimant temporary total dis
ability compensation only. Claimant's aggravation rights 
have expired.
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On June 15, 1980, claimant was hospitalized, and on the 
follov/ing day an arthrotony followed by reconstruction of 
the lateral collateral ligament was performed by Dr. ‘German. 
The SAIF Corporation (SAIF) commenced payment of temporary 
total disability compensation as of June 16, 1980. On 
September 2, 1980 Dr. German released claimant for regular 
work. He reported claimant v;as limited by "about 20° of 
eversion and inversion" of the left ankle.

On September 11, 1980 SAIF requested closure of this 
claim and a determination of claimant's .disability. ' The 
Evaluation Division of the Workers' Compensation Division on 
October 8, 1980 recommended claimant be awarded additional 
temporary total disability'compensation from June 15, 1980 
through September 1, .1980 and additional compensation equal 
to 13.5° for 10% loss of function of the left foot.

The Board concurs v/ith this recommendation. The Board 
orders this, claim reopened for payment of compensation and 
other benefits from June 15, 1980 through September 1, 1980 
and awards claimant additional compensation equal to 13.5,° 
for 10% loss of function of his.left foot.

CLAIM NO. A 141676 October 22, 1980

ORIN A. BARLOW, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 15, 1980, the SAIF Corporation (SAIF) ad
vised the Board that claimant' s . aggra'/arion rights hrid 
expired in this claims. This cl.aim nad oriainally be-:n 
established for 'claimant's O'uly 12 , 1949 injury to his 
pelvis. The claim had been closed and claimants aggravat-'ion 
rights have expired. Attaclied to SAIF' s letter were vnnnioas 
medical reports.

In September 1980, Dr. Wil 
t.hat claimant had beer: scheduled 
October 2, 1980. He related the 
claimant's 1949 injury. X-rays w 
post traumatic arthri'tis from a 
of his left hip which v;as a i:esu 
with subsequent post L:raumatic c 
had no opposition to Oun Mot.'.on 
for this surgery v;hich had been . 
1980'by Dr. Wilson.
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'■.'he Beard, after reviewing the evidence subrf-.it to it 
in this case, finds the evidence sufficient co v.nirrant 
reopening this claim effective the date the claimant was hos
pitalized for surgery recommended by Dr. Wilson, for payment 
of compensation and other benefits provided for by law unurl 
the claim is closed pursuant to ORS G56.278.

IT IS SO ORDERED.

October 22, 1980CLAIM NO. GC 49505

FRANKLIN D. BARNETTE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

f'his claim: was established for claimant'nevemoer 21- 
1966 back injury. Claimant's aggravation righ.t',- hav.;: e.np.ired: 
In October iS79, an Own Motion Deterirmna*-ion Ordc-.r tud detor- 
nvi.nated claimants entitlement to temporary total disability 
compensation, but did not award claimiant any add,:.tiO'--a.i 
unrscheduled disability for this injury. The board u: its 
October 1973 Order had found, that consrderation of any award 
of additional pormanont partial disability snc'.d.d re held in 
abevanco until an additional ^.-ffort could be mace v.O have 
the claimant attend the Northwest Pain Center. Tni:.- fLncirm; 
v;as based on Dr. Grewe ' s recorrimendatien that cla-imant attr.na 
the tain centfjr. Iii .:iddition. Dr. Grewe had no’^ provided sef- 
i i-cient infcrniation for disati lity de'termination .

In December 1979, the cJ.aim.ant v/as reiiospi.talisad, ' 
plaining of back pain. After a period of conered 1 rea- 
ment, -the claimant was discharged from the hcnn.vtal.

Dr.. Mi.chaci Crow, a psychologi.st, in May i.9c0, r%p:;rle
ciaimant ic ootaineci He

nea

college degree since this injury 
felt LhJit claimant liad very ].imited motivation for fu;rther 
training or for returning to v/ork, lim.ited moti.vaI:ioi". comb 
v;ith tl.e fact claimant'had not been gainfully emv: 1 oyo.i for 
14 years, suggested that claimant would be di:f jcu.lt to rehabili 
rate. D.r. Crov/ felt it v.'ould be better for cla,i:nant to return 
to one of the jObs for which he was already orained, 
than be provided farther training.

:a t .'i

Chart notes from Dr. Grc'.v.j indicate then, .i.n mid 
1980 he discus::;ed with claimant ' possible treatmeni; .a 
pain clinic but claimant fel't ho v.'ouli:i not gain. cr;c-..^ 
this program ro participate in it.
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Dr. Crewe’s chart notes from January 198'0 thron-jh 
August 1980 indicate that claimant continued to have corr.ulaints 
of low back pain. Dr.'Grewe felt that claimant's pain syrfLp- 
toms co.uld be significantly reduced only v/ith a "solid" spinal
fusion. He did not feel that claimant was severely disabled 
from tlio standpoint of perforna.ng any gainful employment.
He felt that claimant could work in a sedentary type of 
occupation, but noted that claimant could probably not do 
so on a.sustained basis.

The Evaluation Division of Workers' Compensation Department,, 
on Cc.tober 10, 1980 advised the Board of these facts and 
forv;arded their file to the Board for ins review. The.
Evaluation Division recommended that claimant be granted an 
addition award of 50% loss of the arm by separation for 
uiischeduled disability, based on their belief that claimant 
had been av/arded compensation equal to 30% loss'of the; arm 
by separation for unscheduled disability. The Evaluation 
Division did not feel that claimant was entitled to auiy 
additional temporary total disability compensation sj.nce he 
had voluntarily rejected 'any treatment at the pain clinic.- 
They felt that the claim could be closed and that if any 
definite medical treatment was offered in the future, the
claim could be reopened for it at th, time.

lo;

The Board concurs with this recemmendation.

■ ' ■ ORDER

Claimanr is hereby granted an accitional aw;ird 
of the arm by separation for unscheduled cisab:

cf 50%
i.ltv,

but no additional temporary total disability ccmpcnuat.i on 
v/ill be granted.

October 22, 1980WCB CASE NO. 79-9157

RAYMOND M. BLACK, CLAIMANT 
Maurice V. Engelgau, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp.

This case is before the v/orkers' Compensation Board on 
the 3A.IF corporation's (SAIF) request that uhe Board : e/iew 
the Referee's order entered in this case. SAIF conreuds 
that the claimant has not proven that his original injury 
has aggravated and contends that claimant suffered nsv/ and 
intervening injury which relieves them of any re spor. iiibi 1 i : v 
for his Gurrenr. condition. The Boaro. finds rhe Referee 
correctiv recited the facts of this case in his Order.

-IS-
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October 22, 1980CLAIM NO. KD 99866
ROSCOE GEMMELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On January 4, 1962 , claimant sustained a corriper.:-.;able 
injury to his loft knee. After a period of treatment to 
include surgery, this claim was closed. Claimant's aygrc-n 
tnon rights have expired.

The Board reopened this claim under its Gv.ni Motion j
dictio]! on May 1]., 197 9 and remanded it to the, SAIF C^rpo 
tion v.SA.IF) for payment of compensation and cthc:r benefit 
until the claim, is closed pursuant to ORS 656.178. /i''ter

v;o knee arthrop.'.ast
Zimm 

e 193 
•■■'P an 
n.eed 
ar;t

ur 1 s-

this reopening, claimant underwent 
one in March 1975 and another in December 1579. fir. 
man, v;ho performed the last surgery, reported in. Jur. 
that claimant conitinued to have difficulty- clirabincj 
Qcvn hills, coiTiplained of achiness in the joint;, anr;
a cane to ambulate. He felt 
ing the stationary position.

;lairacnt's condition vn

er-
0
a
t:d-
roach

On A.ugust 7 , 1980, the Onthopoedic Consultant:
;h£it claimant's condition v/aa stationarv

rc.po.m
They felt tfiat

claimant was employable only in 'sedentary occui)at i oim'., bu
;ey fell: the 
,i.iT'.e ana. as

ec

age "predispose" (sic) gainful employment, 
total loss of .function as it existed at that 
iated to claimant industrial injury was mocerntely severe,

SAIF, on /tagust 20, 1980-, requested determination of 
claimant's current disability.. The Evaluation Divis.i.on of 
the V7o2‘kers' Compensation. Department on October 1, 1960 aa— 
vised -t!ae Board that a hearing had been held in this ca;;e or. 
claimant's cla.l.m of a new injury. The Referee had found tr;at 
claimant's left leg problems as v/ell as his current psychiarrre 
conditi.on v.'ere related to the 1962 injury ar.d therefore s.nculd 
ice considered by the Board in rhis case \.mder j. r.;i Motj on
jurisdiction.

Dr. Maltby, a j^sychiatrist, had examine..: claimcnL: and 
reported tliat "he. did not havr.* any significant degree of 
depression... to cause impairment of function.."

The Evaluation comaTiittee recommended that since claimant's 
condition was both :nedically and psychiatrica.Llg- stcW.iona.ry, 
that this claim be closed * The Committee recor.imende-d that 
claimant be awarded additional temporary tota.L disa,oii.ity
compensation from March 26, 1975 through Aunust 9 3 0
compensation :;o.r permanent partial disability of 605 
of function of the left leg in lieu of any prior awar;
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The Board concurs with this recorrimendation.

ORDER

Ciairaant is hereby granted an award of additional total 
temporary disability compensation from March- '26, IS'79 through 
August 7., 1980 , and compensation for permanent partis: cis-

#

ability of 601 loss of function of the .left leg. 
of compensation for ciairaant's left leg injury is 
any prior awards of scheduled disability claimant 
granted for that injury.

1'hc:
in
has

awarc 
-ieu O' 
been.

October 22, 1980CLAIM NO. 131 4B 6529
ROBERT E. HEFFLIN, CLAII-IANTSAIF, Legal Services, Defense Atty,
Own Motion Determination

On July 16, 1974 , claimant sustained a cornpensable 
injury to his right wrist. His claim was or.i.ginaily closed . 
by Determination Order dated March 25 , 1975 v;hich granted claim
ant an award of tem.porary total disability ccrapeiasation 
equal to 15° for 10-1 loss of his right forearm.. Cla.i-mant' s 
avjgravation rights hcive expired.

Thiis claim was reop-ened by the carrier as of 
1980 base^d upon Dr. Button's report that claimant 
additional surgery for improvement of pain in the 
motion in his v;rist. Temporary total disabil;..ty 
ion wa.-.^ paid from April 21, 1980 through April 27 
ciaimana returned to his regular work. He w-as paid a.ad.iLlon.al 
temporary total disabiJ.ity compensation from, June 10, 199 0 
through August 13, 1980 while he was unable to work due tc 
difficulty with his varist.

Dr. Button, on .August 20, 1980, reporred rdat c'.'.a.i.mant ’

m
Af>n.] 21,
n endud
re nge cf

comr-en Sc.: t. 2^80 v/b eh

condition, was digain medically stationary an-
closure of 
impairment

thi.s claim, 
of function

He rated claimant' 
at 201.

rec^cii'.'.v.n'.boo 
.C'tai hjir.ed

#
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After do novo review of the record in thin case, the 
Board reaches a-different conclusion than that reached by 
ti'o Referee. The Refviiree noted that there is no question 
claimant suffered an industrial injury in IS"^! and continued, 
to v.'ork at his job until August 1978, -when h'..; .-/as laid off.
His claim v/as originally accepted as a nondisabling injury.
The Board disagrees vnich the Referee's finding that cleiimant 
did not suffer a new injury in August 1979 when, no stepped 
off or jumped off a bank while attending a p:cnic. Tne hay 7, 
1978 injury v;as diagnosed as a laceration of tne rignt knee.
In August 1978 , claimant reported he was hav.i.ng continuing^ pa.in 
in his knee after prolonged driving. He also indicated that
he had somiG sv;ellinq in the knee. Adams diagnosed thi.a
condition as patellofemoral osteoarthritis or chondromalacia 
at an early stage, and v/hich v/as mild. Dr. Bert then exam
ined claimant and felt that claimant had a possible aernnge- 
ment of the right knee. A right knee arthrogram was per
formed and was interpreted as being v/ithin tr.e normal limitrm 
Dr. Bert felt that claimant, had a iriOderate medial co.l-iateral 
ligment syndrome which could be controlled w.ith laed.; cat.i on.
In August .1979 , Dr. Bert reported that claimant iump.-,.d oJ:f a 
bank three v/eeks previously and developed a poppi.ng ciscom-- 
fort in his right knee. Diagnosis v/es medial collateral 
ligament strain. Dr. Bert did not indicate this v/as related 
to claimant's work or to his previous knee in.jury. ihe 
Board finds that 'the preponderance of evidence indicates 
claim.anr suffered a nev/ injury in July 1979 v’her.. he eicher
stepped off or jumped off the bank of a 
his knee. Claimant indicated his "knee

ditch 
P G p p e V

ana .n'
awru.I.

i.re':
bad

and, after that, he was unabl;. to walk on it. The hoard 
does not find, any evidence th„t prior to this time -cLaimant. 
had any difticulty in walking. The Board also notes that 
Dr. Bert treated claimant after his initial injury a.vd after 
the July 1979 , incident, and refers to tlie July 1979 ]y.cnic 
accident as the apparent cause of claimant's hnee condit.i.ci'i. 
lie did . not relate cJ.airaant'.s knee condition no either his 
employment or to his ;3rior injury. Therefore, the Bc-arc. 
finds the preponderance of the evidence indicates that 
claimant experienced a new and intervening injury in July 
1979 which relieves SAIF from, any responsibility fo.r his 
current: .right knee condition. Accordingly, the Referee's 
order is reversed in its entirety.

ORDER
Th<j Refe.rae's (jtder, diitcd April 13, 1280 Is ro'scrscc

in its entirety.

The SAIF Corporation's denial dated October If, 1979 is 
restored and affirmed.
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CLAIM NO. B18969 October 22, 1980

KENNETH L. DILLON, CLAIMANT 
Starr & Vinson, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim was reopened by the Board pursuant rc the 
pcvisions of ORS 656.278.
Claimant had suffered a compensable injury to his back on 
September 17, 1963. The claim was closed by a June 7, 1965 
Determination Order which.granted claimant permanent partial 
disability equal to 50-3/4° for 35% loss of function of an 
arm for unscheduled disability. Claimant's aggravation 
rights have expired. Claimant had additional surgery on 
August 8, 1978 for removal of a proliferated bone of nhe 
•previous fusion v;hich was causing soinal stenoses. Dr.
Degge, on November 7 , 1978 , opined claimant's condit-on v;as 
medically stationary. Dr. Degge, in July 1980, reported claimant 
had milcily-moderate impairment due to this injury-

A determination of claimant's current disability v/as 
requested. On September 25, 1980, the Evaluation Division 
of the Workers' Compensation Department recommended rhis 
claim be closed and claimant be granued an award of addi
tional temporary total disability from August 8, 1978 throu.v_;h 
November' 6 , 1978 without an award for additional permanent 
partial disability. ' ' •

The Board concurs v;ith this recorrimendation.

ORDER

Claimant,is hereby granted compensation for total 
temporary disability from August 8, 1978 through November. 6,
1978, less time worked. This award is in addition to any 
previous awards claimant has been granted for this claim.

Claimant's attorney has already been granted a reasonable 
attorney's fee by the Order dated December 28, 1979 and 
will net be granted an additional fee.

#
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The carrier, on Septembei; 2, 1980 requestca doLei’iL'iip-c- 
tion be made on this case. The Evaluation Di.vislon o-i 
Workers' Compensation Board on October 13 , 1980 reco;rL.-:.endea 
this claim be closed v/ith an additional a'vard of temporary 
toral disabilitv compensation from April 21, 1980 through 
April 27 , 1980 and from June 10 , 1980 through August 2.0,^
1980, and an additional av/ard of permanent partial a.isaoility 
equal to 15^^ for 10^6 loss of- the right forearm for a_-':otal^ 
award of compensation equal to 30° for 20% loss of L.nu* r^g..- 
forearm.

The Board concurs with the irecoinmendatior. or tne uvaluatic^j 
Division.

ORDER
Claimant is hereby granted an additional av;ard of 

temporary total disability conipensation from Apri..l. 21, 1980 
through April 27, 1930 and from June 10, 1930 chrough August
20, 1980, and an additional v/ard of permanent partial dis
ability equal to 15° for 10% loss of the right forearm, mak
ing a uotal award of compensation equal to 30° for 20% loss 
of the right forearm. The record indiates claimant has 
received temporary total disability compensation froni April
21, 1980 through 'April 27, 1980 and from June 10, 1980 
through August 20, 1980.

CLAIM NO. DC 397390 October 22, 1980

ARCHIE D, LAPPING,
SAIF, Legal Services,
Own Motion Determination

CLAIMANT
Defense Atty

2b^ 1972 to his left leg. 
wiL-h an award of compensa 
-:-Oot. claimant ’ s aggravat

This claim was ^opened
y_iat Claimant had quit work as 
ais left ankle condition. Dr 

inkle wac
of

M e i.'Oury c? ^ .So:ptc.: ibe rim ‘wa s ini ti. a .11 V C i - o !~j e:dto 3 0 % los:"■ o f rhc.^ le, e
h 0.ve e y.pi re c..

e Board ' O'.-.Ti I'Ao t i V ..

on Dr. Che■rrv ' 3 i: c p c.; r t:ovc:mber 12, 197 9 hr.e C)
:ij. s ■epor ted. —^uic::ana tapping on the edge ^ , ..-..asa_ a tingling sensation to go donn to the areko^

he .-oCa:; 
f/;c sc

toes. Dr. Cherry requested 
claimani- undergo additional 
pxtaiiced on January 7, 198C 
Pclrtia 1 resectior. of 
Pe r form0 d on an u a r

on
the

scar
le f

■ U15 claim. bo2 reopened an: 
roatmenu. Clain.ar.t v/as 

^ and excision of thr
-0030 bony bodies in the 
8, 1980 by Dr. Cnerr-w
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Cn August 18, 1980 Dr. Marble reported that clair.ari 
had significant and progressive posu traumatic arthritis 
his left ankle.. P.e related this to c!;.aiinants origin-.ii 
injury. Dr. .Marble thought that claimant had a 15% im
pairment in function of his left ankle and sav; no way to 
improve it. He felt that claimant v/ould eventually need, 
ankle fusion. Further it was.his opinion that claimant 
needed vocational assistance in returning to work. Dr. 
Cherry concurred with this report but noted t!iat it would be 
difficult for claimant to return to work because of his 
ankle condition.

The SAIF Corporation, on September 12, 1930, recuested 
a determination of disability in this case. The Evaluation 
Division of the Workers' Compensation Department:, on. October 
15 , 198 0, recommended that claimant be granted an av.'ard of 
additional temporary total disability compensation from
Movember 12 , 1979 th.rough'Augtust 13, 1980 and an adtU Lionel 
award of permanent partial disability ecpual to 20% loss of 
the left foot in addition to that granted by the Deter
mination Order dated April 8, 1974, which granted claimant 
an award of compensation equal to '30% loss of his left foot.

The Board concurs with,this recommendation.

ORDER

Claimant is herciby granted an av.’ard cf additional 
tempoary total disability compensation from Moveniber 12,
1979 through August: 13, 1980 cuid an additional award of 
permanent partial disability equal to 20% loss of th-'; left 
foot in addition to that granted by the Determinatio:: Order 
dated Acril 8, 1974.

WCB CASE NO. 79-4817

PHYLLIS L. MITCHELL, CLAIMANT 
Stunz, Fonda & Pratt, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp.

October 22, 1980

rm s ca s e i s Ijc f t); Workers' Comper.satd.on Board' o 
request rl'iat el'ru Doard revic 

SA.lP corterids

- tilethe SAl'F Corporation's (SAIF 
t..G- xRoteree's order entered in thi.? ca;':e 
that claimanr's cervical, bacr, and left shoulccr 
..vxre nou caused ry ner work a:id- that claimanr's claim is 
aarree due to an untim.eiv filing.
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m Claimant, a 45-year-old cook, was employed at the Charolais 
Restaurant in Ontario, Oregon from March 197R until November 1, 
1978 when she temporarily left work to attend a sister's 
funeral. Claimant testified that in late September 1978, while 
carrying a tray of chickens, she clipped and fell onto the floor 
while going into or out of a walk-in cooler. She indicated that 
she fell on two occasions. On the first occasion she fell and 
skinned her knees. After this incident, claimant continued 
working and indicated that she advised a co-employee of this 
event. The co-employee testified that he did not remember any 
such conversation with claimant. Claimant stated that she again 
fell while carrying a tray of roast beef and tomatoes and again 
landed on her bottom. She said this incident occurred on 
Halloween, October 31, 1978. After these two incidents claimant 
indicated she did not have any pain or any problems immediately 
afterwards. However, prior to leaving work in November 1978, she 
reported that her neck was stiff and as time went on the pain in 
her neck went from the right shoulder blade up to her right ear. 
Claimant stated that she never notified the employer of either 
fall and did not advise the employer that she had been injured.

In late January 1979 or early February 1979, claimant stated 
that she called the bookkeeper for a Form 801. The bookkeeper 
testified that she did not recall receiving such a call from 
claimant. Further, claimant testified that she eventually 
obtained a Form 801 from the Compliance Division and mailed a 
certified copy of this to her employer on March 23, 1979. A 
fepresentative of SAIF went to claimant's home and claimant again 
filed another 801 on April 28, 1979. Claimant testified that she 
is now working as a manager in a store in Idaho.

Claimant first received medical treatment on November 29, 
1978 from Dr. Carroll. CLaimant gave Dr. Carroll a history of 
being injured in falls at her place of employment in September, 
October,' and on November 1 , 1978. Dr. Carroll diagnosed these 
injuries as a sprain of the dorsal spine. He reported that 
claimant's condition was medically stationary as of December 18, 
1978 and felt that claimant would suffer no permanent impairment 
due to these injuries. -
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Dr. Johnson, on February 22, 1980' reported he
s:-.soen cj.airfiant on February 2, 197S for back p^Jir. 

him a history of being injured in November 1978 ■A-lier. 
carrying a tray of chickens, she siijUDod and felj. vdn 

• v/orking for the Charolais Restaurant. Claimant was c 
plaining of lef t shoulder pain and pain in the dors a 
cf her back. She indicated tlie pain in her shoulder* 
dov/n to the elbov/s and left side.’ Dr. Johnson inter 
the EMG and nerve conduction studies as being normal, 
found no evidence of nerve impingement or enplanatic 
claimanr.’s complaints- at that time. In April 
Johnson reported that claimant was complaining cf c 
right arm.

had
e ga\’e 
, vvi'. ile 
lie
OL':-
1 area 

’.von t 
preted 

i-ie 
n for 
Dr.
paint u.'i

#

SAIF, on May 17, 1979, denied claimant's claim. The 
basis of its denial v;cis that it, did not feel that rli-iv eviden.ce 
indicated claimant had sustained an injury as a rGS\ilt of or 
Within the course and scope of her em.pioyment witl'j this 
em.ployer.

Claimant v/as released to .return to work on May
197 9.

In early J'uly 1979, Dr. Johnson reported al 
ant's complaints \vere entirely subjective. Clai 
evidence of any objective muscle or nerve root 1 
examination. He felt that it would be difficult 
claimant's complaints --to her alleged j.njury. ile 
he v;ould have to base any opinion cu -the h.i.story 
claimant and. thiG fact that she v;as v/orking at th. 
the alleged injury. I-Ie felt, based on this inforna- 
.claimant's complaints were compatible wcth the hist', 
bv her.

V c

i. oj: claim-
I'ia n V hac no
oss from, hi
ll O l'e L a te
fel u thal:
givon by

.e t.\IV-e, of
lOJ
tv gi’ tn

The Referee found that SAIF’s argument- 
timeliness in fi.ling o i: this claim was no't pe’ 
it had not establish i.f had been prejudiced b; 
claimant to give notice of this injury. Furt: 
no'tice was given vb.thin one year after the da- 
and that claimant had established good cause

•ogardi 
rsua.si 

the
.nor, h 
iUG of 
for fa

notice v;ithin 30 days after the accident. Further,
•ance ofound that claimant had proven by a preponder 

that she did, in fact, suffer a compensable i 
SAIF's denial of this claim and
under the Workers' Coranensation

remanded it b 
laws.

njury 
ack to
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After de 
Board reaches 
the Rcforee. 
•i-he claim was 
report by Dr. 
beyond the 30 
injury. Our
s •ictlvj- scat 
’Workers' Ccmp 
cjavi2ug of not 
tliis conclusi 
are closely s 
Corapany, 4 2
the Board doe

novo review of the record in this case, the 
cl different conclu.sion than than reached by 

The Board does not agree with the Referee that 
timely filed. The first notice given waS a 
Carroll on December 18, 197 8. This V'/as well 

-day statuLory'limitation for giving notJ.ce of 
courts have held that time limitations are 
utory in n^iture and are strictly adhered to in 
ensation cases. The Board finds rhat claimant's 
ice in t'nis case u-as not timely. In ro.aching 
on, the Board finds that the facts in uhrs case 
imilar to those in the case of Vandre v. Weyeyhaeu,
Or App 705,■ P2d ____ (1979). Further,
s not find .that claimant has shov;n any good

cause for her late filing.

In addition, if the Board had not found fhaf tn 
claim had been untimely filed, tlie Board v.'ould still 
rcversoc the Referee's order. There .are inconsistenc 
betv7ee2i the claimant's testimony and the histoiry she 
given the wnrious phy.sicians in this case v.'hich cause-.- 
Board to have considerable do'ubts about claimanr's ce 
bility. Based on the preponderance of the' evider.ee :.r. 
case, the Board does nor find that claimant has su£.fe 
compensable injuries.

1 s
nave 
.1 e s 
has

d 1 - 
til i s 

red anv

ORDER
The Referee's order, dated March 12 , 1980, is 'cve'irsed 

in its entirety.

- The SAIF Corporation's denial, dated May 17, 1579, is 
restored, and affirmed.

NOTICE TO ALL PARTIES: This order is final unless
v.d.thin 30 days after the date of mailing of copies of this 
order to uhe 'parti.es, one of rne parties appeal.s to v..he 
Court of Appeals for judicial review as provided by OR.S 
656.298,
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October 22, 1980CLAIM NO. AC 408279
NORMAN L. WILSON, CLAIMANT
SAIF, Legal Services, Defense 'Atty.
Own Motion Determination

This claim for claimant's November 17, .'i972 inicry to his 
right leg v/as reopened by the Board under its ovm motion 
jurisdiction in May 1979 effective April 25, 1979, the date 
claimant v;as hospitalized for additional surgery consisting 
of compression arthrodesis of the right: talocrural joint. . 
Claimant’s aggravation rights had expired in this case.

After the irpril 25, 1979 surgery, claimant was released 
by his doctor for desk work only as of .May 15, 1975. On 
April 9, 1930, claimant underwent the removal of the right 
patella. The SAIP Corporation (SAIF) denied j'csponsibili.ty 
of the surgery and its related time loss frorr; April 5, 1980 
through May i'9, 198 0 .

Dr. Martens, claimant's treating physician, on r.'UC; us t
6,- 1980 order the claimant’s condition v/as medically station 
ary regarding the right ankle. He felt that claimant re- 
cuired no further treatment for this condition. Ho reported 
that claimant had no motion at the talotibial joint because, 
of the fusion. Claimant continued to complain of seme 
aching and swelling, especially along the mec.Ual sice of ti:e 
ankle after excessive standing or walking.

On September 2, 1980, claimant was examined by the 
Orthopaedic Consultants. They diagnosed traumatic arshritis 
of tile right ankle, a postoperative condition due to the 
open reduction of the fractured right ankle, and post opera
tive arthrodesis of the 'right ankle. They found various 
other conditions that were unrelated to this injury. They 
felt that claimant's condition was medically stationary and 
ho needed no additional treatment:. They felt that he 
permaneiit irapairmant of the right ankle was in the moderat-... 
cauegory.

SAIF, on August 14, 1930 requested deuerminati 
claimant ‘ s current disability. The Evaluation Di^^i 
the ’Workers' Compensa-cion Department,- on Octoiier 15 
recommended that claimant be granted an award of ad 
temporary total disability compensation from April 
through .May 15, 1979 , an av/ard of terciporary partia 
ability from May 16, 1979 through April 8, 1980 and 
be granted an award of temporciry partial disability 
20, 1980 through August G, 1980 and for one day of 
octal disability compensation on September 2, 1930 
recommended no change in the o..mount of permanent oa 
disability claimant had been awarded.
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The Board concurs with this roccn'imendai.tion.

ORDER
Claimant is hereby granted an award of additionai^. 

temporary total disability compensation from -Aj^ril 2L, 1979 
ohrough May 15, 1979 , an award of tem.porary partial ciis- 
ability from May 16, 1979 through April 8, 1980 and a'l 
award of temporary partial disability, from May 20, 1930 
through August 6, 1980 and for one day of temporary total 
disability. ccm.pensation on September 2 , 1980.

- CLAIM NO. 49292
HELEN J. YOUNG, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

October 22, 1980

This cla 
1974 compensa 
initially do 
expired. The 
1980 reopened 
effective the 
which had bee 
that claimant 
the thiird int 
related so cl 
'.•■■a s hospital! 
Dr. Long rele 
1980. He fel 
free.

im was established for claimant's h'oveiai.er 19,. 
ble iniury to her right foot. The claiifi -./as 
sed and claimant's aggravation rights have 
Board, in its Own Motion Order dated June 19, 
this claim under its Own Motion jurisdiccior; 
day claimant was hospitalized for surgery 

n recommended by Dr. Long. He had rocOR;i:ondcc 
uncercfo surgical treatment for a neurom^ in 

ermctata.rsal space. Dr. Loner ie.l.t this was 
aimant's original 1974 foot injury. Clai.manv. 
zed and surgery v/as performed on June 11, 198C
ased claimant for regular v/ork as of Aupust 4, 
t that claimant's foot would become symprem

•eci uo.suedTne SAIF Corporation on September 3, 19S 
determination of claiment'c disability. The Evainat.Lon. 
Division of the Wor]:er:-0 Compensation Departmenu on Geueber 
15, 1980 recommended closing of this claim wi.i:h nn c'ward cf 
additional temporary total disability compensatton from Jan; 
li,- 1980 through August 3, 1930 and :'0 addiL'io:ial aw«n;:l on 
permanent partial disability for claimant's right feet.

The board concurs with the recoiTLmendation of the hva!i.- 
uation Division.
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ORDER
Claimant is hereby granted an award of additional tOi_al 

temporary disability compensation from June 11, 19&0 through 
August 3, 1980 and no additional award of permanent partial 
disability. C'he record indicates claimant has alreacy 
received this award.

#

claim no. C 414621 October 22, 1980

DARRYL S. ZUCHER, CLAIMANT 
Richard Kropp, Claimant's Atty.
Own Motion Determination

Tills claim was reopened by the bvjard's '‘-wn iaoti."n 
dated May 30, 1980. The claim v/as reopened effective 
15, 1930 , the date claimant v;as hospitalized for -che c 
and arshrotomy of the joint of the loft shoulder, de.br 
of the scar and old suture material, "anterior reco.ast 
and advancement in the manner of Putt^Platt, ut.ilizing 
subscapular is inuscle" and transfer of the coracoid |jl'o 
to the anterior surface of tne humerus. Claimarr-. has 
ceived av/ards of compensation equal].ing 60% luischodule 
disability for his left shoulder injuay.
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On July 1980, Dr. Ellison, who had p«?rform
gery in February 1980, found Lhat claimant's condi.t 
medically stationary and the cj.aim could oe cn.oset. 
that cj.airnant di.d have disability v.'hich could be r;G 
principally in te.rms of the r£inge of motion o.‘: c.i.ai 
shou.lder and the limitation v.'hich miqnt be impos:'.d 
of discomfort. Dr. Fllison th(?ught claimant miglrt 
able to worl: for prolon.god pt'.riods v/ith his ari'.s at 
above shoulder level, lift weights in excess of ?5 
pounds, or pex'form activitie;. which required si'.'one; 
cr forward flexion of the shoulder, i.e., as .in 'sea 
and reaching out. He felt these v;e]:o permaneni. fun 
limitations.

l.-v.- S'l'.'L
lOii wa 

He 1. 
asured 
mant's 
.te 'inu s 
/.at i-c-
O.T

t c 5 u 
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tion
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teciThe SAIF Corporation, on fvugust .i.l, 198 3, reqi:
a determination of claimant's disability be m.adc in t:’iis 
case.' The Evaluation Division of the 1/orker:; ' Compensation. 
Department on October 14, .1980 recomi'iiciided clal.vant Re 
awarded additional temporary- total disability cempe;'..:.ation 
from February 15, 198G througn July .31, 1980 ana t!‘.e claim
ant be granted no additional av/ard of iierm.anent particil 
disability.
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Tho Board concaro with recoinmendatioi;.

ORDKR
Claimant is hereby granr.-'d additional temporary tota] 

d.-.sabiliviy compensation from February 15, 19B0 through July 
31, 1980. The record shows that clalniant has receivi^d-this 
compensation.

■ Ciaim.ant's attorney has already beeii granted reasona;.!^ 
attorney's fee in the Ov;n Motion Order dated I'.ay 30, 1980.

WCB CASE NO. 79-2895
RAY BROWN, CLAIMANT
Rolf Olson, Claimant's Atty.
R. Ray Heysell, Employer's Atty. 
Request for Review by Employer

October 24, 1980

This case 
the employer's
order and Imnended order of the Referee. The Referee founa

is before the V.-orkcu's' Compensation Board on 
reouest triat the Board review tne oricfinai

that claimant's condition had aggravated, ordered 
reopened a.s a valid aggravation clair effective it 
1979 and-granted claimant additional oompensaticii 
c ■: a penalty and granted claimant's attorneya fa-, 
finds t.ne Referee correctly recited the facts of ' 
his orders.

hi.s claim 
;b.ruary 4-

Tne
lorm 
Bo.arc

> rJ IJ1

a novo review of the record 11‘: -T 3 c 1 e lor-
-y

niterof the Board reaches a dJ.fferent concluei'in ::hai cnac of 
the Referee. The lioai'd doe:-:, not find this clai:. wa.- jo’cn'iito 
closed and does not find that claimant has ostaolisheh thai 
his condition has aggravated since the last nr;rangGmont oi comr 
sation.

J. V

In early January -1979 , Dr. Campagna repo 
claim could be closed as of December IS, 197t 
reported that claimant had fallen or. ice in e 
1578 and had twisted Inis back. He noted clai 
of severe back pain and left anterio.’: thigh p 
January 1979, he reported that claimant conti 
"total spine pain." He found that claimai't h 
mity of the right leg. It was his opinion th 
condition was stationary and no neurological 
indicated. In early February 1979, Diu Campei 
claimant contiiiued to have lev: bacr and left 
stated that claimant appeared i:o be in pain, 
siderable funct:cnal over].ay. He fo.i.t claima 
hospitalized for orthopedic consultation.
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Dr. Bolten examined cla;i:r;nL v/hilo he v;as hosj'^izcv.. 
and fell, that claimant needed a v/eight control progrci/'. to 
reduce his la::ge abdomen which aggravated his lumibar lordosis. 
He felt that claimant's condiuion was not going to rmiprove 
without weight loss.

The claim was initially closed by Deteri.iinatior. Order 
dated February 8, 1979 v/hich awarded claimant temporary total 
disability compensation from October 24, 1977 through 
December 8, 1978, less time worked. Claimant was hospitalized 
after this Determination Order was issued for eidditional test
ing. The diagnosis did not change. Dr. Campagna continued to 
report that claimant complained of low back and left hip pain. 
He felt that claimant should be evaluated at the Callahan 
Center. The carrier denied the aggravation claim on March 27, 
1979 on the basis it had no evidence to indicate claimant's 
condition had worsened or that this claim should be reopexaed. 
Subsequently, Dr. Campagna reported that claimant's cc^ndition' 
had remained essentially unchanged thi'oughout uhe period of 
time since he began treating him in 1973.

Based on this evidence, the majority of the Boarc. fir.ds 
the Determination Order was correctly entered and that, this 
claim was not prematurely closed. Further, the majority of 
the Board finds that there is no evidence that .claimant's 
condition has aggravated, and the claim was properly denied 
on March 27, 1979. Therefore, there is no basis on which the 
referee caji assess penalities and attorney fees. TIk: majorir.y 
cf the i3oard orders the denial of the employer restored and 
affirmed.

On
susuain 
the maj 
evident 
manent

the claimant’s alternative contention that h 
ed permanent partial disability due tc this i 
ority of the Board finds that the prenonderan 
e does not establish that claimant has suffer 
partial disability due to this injury. The e 
Sxhed that clairuant has a lumber strain but do-

.s of v;ags earning capacity. Tnerefore, the • 
i,rd would affirm the Determination Order ente:

t; i i a S 
n';ury, 
ce of 
ed a oe 
vi.dence 
0 3 not
:• jO.L'itv 
ed in t

ing 
of 

ni s

establi
establish this condition has resulted in claiifiant e.r; 
any los 
the Boa 
case.

ORDER

The Referee's order, datad'March 14, 1980, is rc.vsrsed.

The employer's denial March 27, 1979 is ordered restored 
and affirmed. Determi.nation Order daced Febiruary 3, 1979 is 
ordered restored and affirmed.

m
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WCB CASE NO. 
NCB CASE NO.

78-4018
77-7564

October 24, 1980

GERALD HAWKE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Treplex

The Board received from defendant's attorney a Motion to Reconsider its Order on Review dated September 24 , 1980 in the above entitled case. on October 13, 1980 the Board issued an 
Order on Abatement.

After a careful re-review of the record, the Board affirms its prior Order on Review.
Although the SAIF Corporation initially denied compensability a .307 order was issued designating SAIF 

Corporation as the paying agent. Thereafter, no one requested 
that the .307 order be set aside. Therefore, the Board concludes 
that the hearing will be set on the issue of who is the 
responsible party for claimant's condition based on that .307 
order.

The Board's order on Review of September 24, 1980 is
reissued and reaffirmed in its entirety.

IT IS SO ORDERED.

WCB CASE NO. 79-7286

GERALDINE REYNOLDS, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys 
Cheney & Kelley, Employer's Attys. 
Order of Dismissal

October 24, 1980

A request for review, having been duly filed with the Workers' Compensation Board in the above-entitled matter by the 
employer, and saif request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now pending before the Board is hereby dismissed and the order of the Referee is final by operation of law.
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October 24, 1980

WITOLD WASSING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order of Dismissal

WCB CASE NO. 79-6083

An Order to 5)iow Cause was issued or. Julv 31, 1930 
this case. Claimant liailed to respond and on September 
19 80 this case was .dismissed by che Presidinc; R',2feree. 
September 30, 1980, claimant appealed that order.- The 
on October 7, 19 80, advised claimant it could reviev/ on 
propriety of the order and not decide the issued raised 
claimant's request for hearing. The Board advised clai 
that if he did not inform the Board v/ithir. ten days tb.a 
wished to proceed, the Board would consider claimant's 
quest for review to be withdrav/n. The. Board has not be 
contacted by claimant and considers clai.mant's request 
drawn and dis-missss this request for review.

ORDER
Claimant's request for Board review; is dismissed.

in 
■ •:>
Cn

Board ,■ 
ly th'.: 
in ' 

mant

j-0—
cn
v;i'tn-

October 27, 1980CLAIM NO. 79-10450

MICHAEL BARNETT, CLAIMANT 
Robert E. Nelson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order On Review

This case is before the V/orker' s Compensation Board- on ■ 
claimant's request that the Board review the Referee's order 
which affirmed the SAIF Corporation's (SAIF)-denial of this 
claim.

The Board finds the Referee correctly recited thv 
of this case in his order.

:ac'

#

Afuer a de novo review of the record in this case, ur.c:
Beard reaches a different conclusion than than of the Referee. 
The Board does not find claimanc to be an unreliable historian. 
The medical reports and claimant's testimony 'are cor.sirtent on 
hov/ claimant contends J'je injured his back. Further,, there 
has been no contrary evidence p.resented to ccntradic-f claimant's 
testimony. The Board finds the preponderance of the evidence 
favors.claimant’s contention. Therefore, the Board reverses. 
SAfF's denial and remands this claim to it for acceptance and 
payment of compensation and other benefits as provided by lav/ 
until closure pursuant to ORS 656.268.
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ORDER

The Referee's order dated March 2S, 1930 is reversed

.■ The SAIF Corporation's denial dated November 9, 1979 
set aside and this claim is remanded to it for acceptance 
payment of compensation and other benefits as provided by 
.until closure pursuant to ORS G56.268 . . . .

IS
and
law

Claimant's attorney is granted a reasonable attorney fee 
for his services at both Hearings and Board level in the sum 
of $1,000 payable by SAIF Corporation.

A hearing was held"and closed in Portland, Oregon, on 
March 5 , 1930 before Lou. L. Williams, Referee. Claimant wcis 
present in person and through his atttoney, Robert E. Nelson.
His employer, Service St Erection Co., and its insurer,. State 
A-ccident Insurance Fund, were represented by Michael G. Bostwick, 
/issociate Counsel. Claimant appeals a November 9, 1979 denial 
of a claim for injury to his low back alleged to have oeen 
suffered September 11, 1979.

FACTS AND OPINION
Claimant alleges that he v/as on the job for, 

third day for this employer tdien he was hurt. He had 
as a hod carrier but at the time 'was standing on a sea 
approximately 34 inches in v/idth and unloading six sec 
metal scaffolding from a fork lift truck. The shape c 
items 'which he 'was unloading v/as approximately that of
inverted "U" and v/eighed 10 to 15 pounds each. He ha 
on each of the parallel sides of the piece of scaffold 
he v/as moving and reported that he lost his balance, 
that he grabbed a piece of reinforcing steel on the bu 
his left hand and that in so doing one .side of the sea 
piece came loose from his left hand and pivoted. He s 
he v/as able to grab the reinforcing steel before the s 
v/hich pivoted around, struck rhe side of the platform., 
theless, he characterises the incident as his being no 
off the scaffolding. It is tiiis incident to which he 
his later back co.''aplaints. He mentioned to one of his 
employees that he almost fell but he did not ...ention t 
suffe^.'cd any pciin as a result of that incident.

abouu the 
been hired 
ffolding 
'cions of 
f the 
an
one hand 

ing v.'hich 
;ie scj.-tec 
iIding wit 
f foIding 
bated that 
caf folding' 

'Ne v-'or- 
arly thrO'w 
attributes 
fe llov/ 

hat i'.e

he 'was 
unaccus 
that ne 
did not 
ant did 
and the 
in such 
comfort 
an appo 
Septemb

It was, in fact, his impres.sion at the time that 
simply stiff cind sore from manual-labor to wh Ich he v/as 
tomed. That night he reported to his domestic .assoc iate 
v/as sore from work and that he had almost fa.h-.en. he 
tell her that he had' injured hiraself by slipping. Claim- 
return to v/ork at least one day following this episode 

re 'was a period of time when he v/as reported to have been 
discomfort that he v/as unable to either stand'or sit 
ably. Claimant experienced some difficulty in getting 
intment with the doctor and therefore was not seen until 
er 17.
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During the investigation of this claim by the State', 
Accident Insurance Fund the claimant told a representative of 
SAIF that he had no prior back injury so far as "I knev;”. Claim
ant testified that it slipped his mind that he had sprained his 
back "a couple of years ago" and that he had seen a doctor "two 
or three times" as a result of that injury. He also at the hear-- 
-ing ackncv/ledged having slipped and fallen down stairs at school 
about eight years ago.

While claimant v/as unable to v/ork he v/as able uo maintain 
his automobile and participated to some degree in the moving of 
household goods and furniture, although it is denied that he did 
any heavy lifting. He v;as paid interim compensation for about 
six weeks.

In examining Exhibit 6 it is noted that the orthopedic 
physician and surgeon to whom the claimant v;as referred by his 
chiropractor had the impression that claimant had a lumbosacral 
strain but a reading of the report discloses an absence of 
objective findings. It is the Referee's.opinion that the claim
ant is an unreliable historian who, as Dr. Thomas noted, exag
gerated his complaints v;hen seen. Claimant v/as afraid of height.-., 
(Exhibit 6, page 1) and it appears to the Referee thar the claim
ant did not suffer an on-the-job injury. His description of the 
pivoting' of the piece of scaffolding in his hand and his demon-, 
stration at the hearing convince the Referee that sue':! a pivoting 
might v/ell cause the claimant anxiety but v/ould not exert any 
pressure in his body. He testified that prior to the time of the 
item strikingr the platforiri he had already grabbed the rebar 
(reinforcing steel) . All or most of the weight of the. 10 to 15 
pound piece of metal held by the claimant v/ould be resting on the 
platform.

m

ORDER

N o ve mbe r 
regues ts

IT IS HEREBY ORDERED that the erriOloyer's denial of
9, 1979 is approved.and the 
is denied.

relief which clain.ant

#
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October 28, 1980

m

m

m

PAUL CARROL, CLAI.MANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. A 49793

On October 20, 1980, the SAIF Corporation (SAIF) forwarded to the Board certain information concerning this claim. Claimant 
had been injured on July 30, 1947 and his aggravation rights had expired in this case. SAIF attached reports from Dr. Gambee 
which indicated that claimant needed a total hip replacement. 
SAIF advised Dr. Gambee it did not oppose this surgery. On 
October 13, 1980, Dr. Gambee performed a total hip replacement. SAIF indicated it did not oppose an Own Motion Order reopening 
this claim for the surgery that was performed on October 13, 
1980.

The Board, after reviewing the evidence submitted to it, 
finds the evidence is sufficient to warrant a reopening of this claim. Therefore, the Board orders this claim be reopened 
effective the date claimant was hospitalized for the October 13, 
1980 surgery for payment of compensation and other benefits provided for by law until closed pursuant to ORS 656.27R.

IT IS SO ORDERED

October 28, 1980CLAIM NO. C 369629

JAMES FOLEY, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

On October 3, 1980, claimant requested that the Board 
exercise its Own Motion jurisdiction and reopen his claim for an injury sustained in May 1972. Claimant advised the Board that he 
was scheduled for surgery on October 31, 1980 for a knee condition related to the 1972 injury. Claimant's aggravation 
rights have expired.

On October 16, 1980 the Board received a report from Dr. 
Raymond North indicating claimant's current condition was directly related to the May 1972 industrial injury advising of 
the upcoming surgery.
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The Board advised the SAIF Corporation of claimant's request 
and on October 24, 1980 the sAIF indicated it would not oppose 
reopening claimant's claim for the surgery.

The Board, after thorough consideration of the evidence 
before it, concludes claimant's claim for his May 1972 injury 
should be reopened as of the day he enters the hospital for the 
surgery recommended by Dr. North and until closed pursuant to ORS656.278.

IT IS SO ORDERED.

CLAIM NO. C 300516
JAMES R. McCOOL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

October 28, 1980

This claim was originally established for an April 21, 1971 
compensable injury to claimant's back. On October 13, 1980, the 
SAIF Corporation (SAIF) advised the Board that it was forwarding various information to the Board in this claim. SAIF indicated 
that claimant's aggravation rights had expired and this claim was 
being referred to it for consideration by the Board for reopening 
under its Own Motion jurisdiction. SAIF indicated it would not 
oppose reopening the claim for time loss as verified by 
claimant's treating physician.

On September 16, 1980, Dr. Curtis Adams reported that claimant was having a great deal of difficulty with his back. He 
felt that claimant should remain off work for approximately three 
weeks because of this condition. He felt if claimant's condition did not improve, another myelogram should be considered and 
possibly an arthrodesis of the lower spine area.

The Board, after reviewing the evidence submitted to it, 
finds this claim should be reopened as of September 16, 1980 for payment of compensation and other benefits provided for by law 
until closed pursuant to ORS 656.278.

IT IS SO ORDERED
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CLAIM NO, 49505
FRANKLIN D. BAm^ETTE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

October 29, 1980

The SAIF Corporation (SAIF), on October 24 , 198(^1, advised 
the Board claimant has been granted the following awards of 
compensation: (1) 19*2 degrees for 10% loss of use of an arm in April 1989; (2) 38.4 degrees for 20% loss of the use of an arm in 
April 1973; and (3) 57.8 degrees for 30% loss of use of an arm in 
December 1973 for a total award of compensation equal to 115.7 
degrees for 60% loss of arm by separation for unscheduled disability. The Evaluation Division recommended claimant be 
granted an addition award of compensation of 50% loss of the arm 
by separation for unscheduled disability based on its belief claimant had received compensation equal to 30% loss of the arm 
by separation for unscheduled disability.

The Board, after reviewing the record in this case and in light of the additional information provided by the SAIF 
Corporation, amends its order and grants claimant an award of 
additional permanent partial disability compensation equal to 
38.4 degrees for 20% loss of the arm by separation for unscheduled disability. This award of compensation is granted in 
lieu of the award granted by the board in its October 2?., 1980 Own Motion Determination.

ORDER'
The Board's Own Motion Determination dated October 22, 1980 is modified.
Claimant is hereby granted an award of additional 

compensation equal to 38.4 degrees for 20% loss of sue of the arm 
by separation for unscheduled disability. This award is in lieu 
of that granted by the Board in its October 22, 1980 Own Motion 
Determination.

The remainder of the Board's order is affirmed.
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HARVEY O. BODDA, CLAIflANT 
Gregory L. Decker, Claimant's Atty. 
J. Phillip Parks, Defense Atty.
Own Motion Order

CLAIM NO. 52-862587 October 29, 1980

On May 3, 1966, claimant sustained a compensable injury to his left foot. The claim was initially closed by Determination 
Order dated September 30, 1968 which awarded claimant compensation equal to 50% loss of the left foot. Claimant's 
aggravation rights have expired. This claim was reopened by the 
Board under its Own Motion jurisdiction and closed by an award of 
additional temporary total disability compensation and an additional award of compensation equal to 10% loss of the left 
foot.

On October 17, 1980, United Pacific-Re1 i ance advised the 
Board that Dr, gallagher had recommended a below-the-knee amputation of claimant's left foot and that he be fitted with a 
below-the-knee prosthesis. Dr, Gallagher related the need for this^ surgery to claimant's original injury and the subsequent surgical treatment of it. United Pacific-Reliance indicated it 
would not object to an order reopening this claim for below-the- 
knee amputation.

The Board, after reviewing the evidence submitted to it in this case, finds the evidence sufficient to warrant the reopening 
of this claim. Therefore, the Board orders this claim reopened 
for payment of compensation and other benefits effective the date 
claimant is hospitalized for the treatment suggested by Dr. 
Gallagher until closed pursuant to ORS 656,278.

IT IS SO ORDERED.
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October 29, 1980

#
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CLAIM NO. A 310030

OHMAN E. CHRISTOPHER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On October 21, 1980, the SAIF Corporation (SAIF) forwarded 
various copies of medical reports in this case. It advised the 
Board that claimant had been originally injured on August 7, 1952 
and his aggravation rights have expired. One of the reports forwarded to the Board was a report of Dr. Natteri dated October 
7, 1980 which indicated that.claimant suffered from chronicosteomyelitis as a result of his 1952 injury injury. Dr, Matteri reported that claimant was at that time experiencing a flareup of 
his condition and was incapable of walking on his foot, and had 
asked that the claim be reopened. SAIF advised the board that it 
would not oppose an Own Motion Order reopening his claim for the 
treatment of claimant's chronic osteomyelitis.

The Board, after reviewing the evidence submitted to it in 
this case, finds the evidence is sufficient to warrant a 
reopening of this claimant at this time under its Own Motion 
jurisdiction. Therefore, the Board orders this claim reopened 
under its Own Motion jurisdiction effective October 7, 1980 forpayment of compensation and other benefits as provided for by law 
until closed pursuant to ORS *^5‘^.278.

IT IS SO ORDERED.

October 29, 1980CLAIM NO. A 903544

ROSCOE GEMJIELL, CLAIMANT
SAIF, Legal Services, Defense Atty
Amended Own Motion Determination

This is an Amended Own Motion Determination to correct the 
SAIF Corporation's designated claim number from the one presently 
appearing in the record as KD 9 9 8 to the proper claim 
number which is A 903544.
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October 29, 1980CLAIM NO. HC 210898
ROLAND E. GERLITZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This claim for claimant*s March 18, 1969 compensable injury 
to his left knee was reopened by the Board under its Own Motion 
jurisdiction on April 21, 198P). This was based on Dr. Slocums*s 
report that on January 23, 1980 he performed an arthroscopy, 
"high tibial osteotomy, lateral closing wedge and Maquet 
procedure." Claimant has received awards of compensation for 
this injury equalling 40% loss of function of his left leg. The 
SAIF Corporation (SAIF) reported that claimant was released to 
return to work as of August 1, 1980.

In the middle of August 1980, Dr. Baldwin, who had taken 
over treatment of claimant, from Dr. Slocum, reported that claimant was doing reasonable well. He felt that claimant should 
continue to exercise as he could tolerate it, and he recommended no additional treatment at that time. He also indicated that 
claimant's condition was considered medically stationary and his 
claim could be closed.

On September 5, 1980, SAIF requested determination be made 
in this case. The Evaluation Division of the Workers* 
Compensation Department on October 15, 1980 recommended that the 
claim be closed and that claimant be granted.an award of 
additional temporary total disability from January 23, 1980 
through July 31, 1980 and recommended claimant be granted no 
additional award of permanent partial disability for this injury.

The Board concurs with the recommendation of the Evaluation Division.

ORDER
The claimant is hereby granted an award of additional 

temporary total disability compensation from January 23, 1980 through July 31, 1980. The record indicates that claimant has been paid this compensation.

#
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NATHAN S. RANDALL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

CLAIM NO. KA963813 October 29, 1980

This claim for claimant's t962 left leg injury was reopened 
by the Board effective Spetember -1M*, 1'979 under its Own Motion 
jurisdiction. Claimant indicated that he had been off work due 
to a cellulitis condition in his left leg from September 1’-1‘ 
though VOTS- He indicated he returned to work on October
919 • Dr. Courogen released claimant for regular work on 

December i7, 1'979 indicating, however, that claimant was released 
for modified work and was to work six hours per day. He found 
that claimant’s condition was medically stationary as of December
-n, 1-979.

Dr. Courogen, on August 7, 1'980 
condition was stationary. However, he 
history of developing cellulitis every 
required elevation of the leg and 
antibiotics.

reported that claimant's 
noted that claimant had a 
two or three months which 
intervenous and organ

#

The SAIF Corporation, on September 25i 1'980 requested 
determination be made in this case. The Evaluation Division of 
the Workers' Compensation Department on October 20, 1'980 advised 
the Board that subsequently to the August 1'980 report, Dr. 
Courogen had indicated on September 5» 1980 that claimant's 
condition was still stationary. The Evaluation Division 
recommended this claim be closed with an award of additional 
temporary total disability from September 1'1<, T979 through 
September 5» 1980 less time worked and recommended no additional 
award of permanent partial disability compensation.

The Board concurs with this recommendation. If the claimant 
continues to have difficulty with the cellulitis, medical care 
and treatment can be provided under the provisions of ORS 656.245 
without the necessity of reopening this claim if claimant incurs 
no additional time loss.

#

ORDER

Claimant is hereby granted an award of additional temporary 
total disability compensation from September I’l, 1'979 through 
September 5, 1980 less time worked.
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THEODORE D. RAZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

CLAIM NO. C28273 October 29, 1980

This claim for claimant’s compensable injury to his left hip 
which ocGured on July 1‘1', •t966 was reopened by the Board under 
its Own Motion jurisdiction. On October 30, 1*979 I>r. Adlhoch 
performed a left hip arthroplasty. After this surgery, claimant 
returned to full-time work on February 4'1<, 1'980*

Dr. Adlhoch on August 4, 1*980 examined claimant. He felt 
that the range of motion in claimant's hip was satisfactory and 
that claimant had no pain in it. He felt that claimant's medical 
condition was stationary and he did not have any permanent 
residuals form this injury.

The SAIF Corporation on August 20, 1*980 requested 
determination of claimant's disability. The Evaluation Division 
of the Workers’ Compensation Department on October 20, 1*980, 
recommended - that this claim be closed an award of additional 
temporary to^tal disability compensation from October 29, t979 
through August 4, 1*980 and no additional permanent partial 
disabilityaward.

The Board concurs with this recommendation.

OHDER
Claimant is hereby granted an award of additional temporary 

total disability compensation from October 29, 1'979 through 
August 4, 1980.

CLAIM NO. 2001562005 October 29, 1980

LYLE SEEHAWER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

In an Own Motion Order dated June 6, 1*980, the Board denied 
reopening this claim under its Own Motin jurisdiction. The Board 
based this on a report from Dr. Degge which indicated that 
claimant had periodic back symptoms while at work, which he had 
put up with, but since he had been laid off, he had sought 
medical treatment for them. Dr. Degge had opined the claimant's 
condition was stationary and did not appear to have any increased 
disability .
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1'5, ‘1'980, advised the Board the Dr.
■ had reported he felt claimant's 
to his 1'972 injury. Dr, Wilson, in 
additional treatment be provided 
claim be reopened. Dr. Wilson was 

under the impression that claimant would benefit from a lumbar 
spinal fusion. This surgery had been scheduled for October 6, 
1-980 by Dr. Wilson.

The employer, on October 
Wilson, on October 2, 1'980, 
current condition was related 
that report, requested that 
claimant and asked that this

The employer indicated that after claimant had been laid off 
one job in January i980, he had continued working as a pond 
helper. The employer indicated that he would oppose an Own 
Motion Order reopening this claim.

The Board, after reviewing the medical evidence in this 
case, finds it would be in the best interest of the parties that 
this claim be referred to Hearings Division to be set for a 
hearing. The Referee in this case shall determine if claimant's 
current condition and his medical treatment therefor is related 
to his March !3» 1'972 injury and represents a worsening thereof 
since the last award or arrangement of compensation in this case. 
The Referee shall forward a recommendation on this issue along 
with a transcript of the proceedings and other exhibits 
introduced at the hearing to the Board for its consideration and 
review.

IT IS SO ORDERED.

WCB CASE NO. 79-8846 October 30, 1980

PHILLIP BRO™, CLAIMANT
Luebke & Wallingford, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant requests the Board review the ’Referee's order 
which granted claimant an additional unscheduled disability.
Claimant contends he is entitled to a substantial increase in the 
amount of permanent partial disability he has been granted for 
thisinjury.

On September 27, 1978, claimant, a 23-year-old
moldercore maker, injured his back pushing a 60” diameter steel 
plate suspended by a crane. This injury was diagnosed as a low 
back strain with probable disc syndrome. Claimant was off work 
for about a week and returned to work, but worked only one and a 
half days before he had to stop working due to back pain.
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In Decembi.:ir 1978, Dr. K.lcss repurcviad h 
did net have a herniated lurabar disc. lie r 
anc continue v.-ith physical therapy.

,T;eLr c.;. a l 
conr ner.di r d c 1 a I;';

Dr. Case, in February 1979 , foun(..l no avicej'.ce of 
neurological deficit. Dr. Cac.e diagnosed a i.utibar focat 
syndrorr^e due no nyperextensior of the lumbar spine, per
petuated by poor posture. It was tie doctor's cpinicn 
claimant could return to light work aad should avoid liftir.g 
over 50 pounds.and repeated forward bending.

In March 1979, Dr. Rinehart reported there v/as no light 
work available for someone with claimant's backgroun.d. He 
felt claimant could either be retrained to perform .soder.tnry 
work or rehabilitated so he could perform manual labor.

On April 6, 1979, a Determination Order cloi-.ed Lliis 
claim. Claimant was granted temporary total disability

#

corapensation- and compensation ;yual to 16^ foi: f i unocl.eduled 
for hi.s back injury. Subsequently, claimant attempr.i-d to 
return to his former job, but. could not perform it, the 
claim v;as reopened on August 13, 1979.

The Orthopaedic Consultation in .August 1979 repor 
claimant was complaining of constant lov/ back-pain. 7' 
diagnosi.s of claimant's condition as related to this' i 
w.us chronic recurrent lumbosacral sprain. They felt 
anr’s condition was • stationary and that claimant heue o 
loss of function of his lumbosacral - spine due to this 
In their opinion, • claimant was limited ro 
of v/ork. They felt claimant could return 
job v/ith limitations. Hov/ever, they also 
needed vocational assistance.’

a mea.ium ca 
tc his prci'.'. 
felt claiman.

rx: 1 r
•1 jury
lain-.-
In.i.nidl
injury
egory
DUS

A second Determination 'Order dated OctcL-'.sr 10, ;979
av/arded claimant an additional period of temporu.-ry "u'-'fal 
disabili'cy compensation. On October,^9, 1979. the h'/nluatron 
Division affirmed t.hi.s Determiriatiois Order af_er considers.;io: 
of additional evidence.

In September 1979, Dr. Rinehart reported claimaol was 
returning to work as a molder on October 1, 1979. D..c. 
Rfnehar:, felt if clainvnnt v;as unable to perfc?.r.'i tliis -uork, 
he would need retraining. Claimant tried to runv.-.rn to this 
employer to work, but the em.picyer refused 'oo allow .-.'uimanf 
to return to v/ork based on th'O inforri;auio:i c::’."ita:^ned the. 
m-edical reports it had received.

At the hearing, claimant uestifiGd he has v/orked at a 
g.is suauion, worked fer this employer for eight years, ar.d 
v.’as at hearing working as a plr-mber' s helper. Claimant has 
a 9th grade education and has obtained a GED. In 1976, 
claimanu had strained his bacu and missed three to fo’ur: 
months of work. -104-
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The Referee found the evidence indicated clairaai-t 
only a minimal disability. Considering all the eviaence, 
the Referee concluded claimant had not proven that his 
disabilities-v/ere greater than minimum. Therefore, rhe 
Referee granted claimant an av/ard' of compensation equal to 
16° for 5?i unscheduled disability for his low back injury - 
for a total of 10% unscheduled disabilicy.

After a do novo reviev/ of this case, tne majori'fiy of 
the Board reaches a conclusion different from that of the P.er- 
eree. The medical evidence does indicate claimant has mtini.- 
mal impairment due to this injury. However, claxmant cannot 
return to his previous employrrient or similar types of
heavy, manual labor.
factors in determininc 
earning capacity, -j an 

such as

Therefore, considering all the relevant' 
inju'.ed v;orker’s loss of wage 
his age, educauion, prior v.’Ork 

expericiice, impairment, etc., the Board finds claimant is 
entitled to an increased av/ard of permanent partial riisaf 
Therefore, the Board grants claimant an av/ard of coimpen- 
sation equal to 80° for 25% unscheduled for his lov/ back 
injury. This award is in lieu of any prior awards of inscr.eduled 
disability for this injury.

it'/

ORDER

The Referee's order, datea April 1, 19U0, micui -ic«

Claimant is hereby granted an a'v/ard of compensat.isn 
equal to 80° for 25% unscheduled disability for his back 
injury. Thirs is in lieu of all prior awards of ur.s/'‘./duiec 
disabilj.cy claimant has been granted for this injury.

Claimant's attorney is hereby granted a reasonable 
aitorney’s fee for his services in connecticn wir.h tne Beard 
.review in the amount of 25% of the increased a'ward net bo 
exceed $3,000.

-105-



Chairman Wilson dissents as follows:

Thc: weight of medical evidence establishes that claimant 
has minimal disability from this industrial injury. This 
evidence also establishes that claimant has a lumbar facet 
syndrome which w'ill become symptomatic from back . strain 
whether the activity is work-related or not. It is for this 
reason that the various doctors have recommended light v/ork 
and not because of any permanent residuals of the injury at 
Columbia Steel Casting.

The Referee gave the claimant every benefit of cha 
doubt by increasing the unscheduled award to lOi. Certainly 
the record does not support any higher aware than thrib and 
the very considerations which the majority'rely on to in
crease the award to 25% are the ones v/hich in most cases 
mitigate against such an increase. The order of the Referoe 
should be affirmed.

#

WCB CASE NO. 
WCB CASE NO.

79-6586
79-6961

October 30, 1980

HAROLD HAMILTON, CLAIMANT 
Gary Allen, Claimant's Atty.
Rankin, McMurray, Osborn, Gallagher 

& VavRosky, Employer’s Attys. 
Request for Review by Employer

Moduline Industries and ims adr^inistering agency. Under
writers Adjusting Company, on Oomober 27, 158C moved the

#

Board reconsider ins October 14 , 1380 Order on Kotiev.".
The Board has reviewed this case again ai'.d reeonsic.e::ed 
initial decision. The Board sees no reason -co cr.angc i' 
Order on Review and arfirms it.

IT IS SO ORDERED.

: t-s

#
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October 30, 1980

ELLA JEAN KNIGHT, CLAIMANT
C.H. Seagraves, Claimant's Atty.
Daryll E. Klein, Employer's Atty.
Request for Review by Claimant & Employer

WCB CASE NO. 79-2863

The claimant and the employer request Board review of the 
Referee's order entered in this case. Claimant contends she is 
permanently and totally disabled. The employer contends the 
Referee's awar.d of compensation is excessive.

The Board finds the Referee correctly recited the facts of 
the case in his order.

After a. de novo review of the record in this case, the Board 
reaches a different conclusion than that reached by the Referee. 
The Board does not find the medical evidence alone establishes 
that that claimant is permanently and totally disabled. 
Therefore, to determine if claimant is permanently and totally 
disabled, the Board must consider other relevant factors. Claimant is approximately 50 years old and has some high school 
education. She has not worked since 1974. Further, claimant 
continues to complain of back pain and being unable to perform many household chores. She worked as a waitress and housewife. 
The concensus of the medical evidence is that claimant is capable 
of light work. However, claimant has repeatedly indicated she 
wishes to retire and to stay home so she can take care of her 
disabled husband. She has not sought or attempted to return to work. Claimant does admit if her at-home situation changed, she 
would return to work. Based on the medical evidence in the case 
and considering all the relevant factors in determining an 
injured worker's loss of wage earning capacity, the Board finds the Referee's award of compensation is excessive. The Board 
finds. Based on their consideration, claimant is entitled to an 
award of compensation equal to 256 degrees is in lieu of all 
previous awards of unscheduled disability claimant has been 
granted for this injury.

ORDER
The Referee's order dated December 2^, 1979 is modified.
Claimant is hereby granted an award of compensation equal to 

256 degrees for 85% unscheduled disability for her back injury. 
This is in lieu of all previous awards of unscheduled disability claimant has been granted for this injury.

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 77-4996 October 30, 1980

JAMES PUTMAN, CLAIMANT
Elton T, Lafky, Claimant's Atty.
SAIF, Legal Services, Defense Atty.

This case is before the Vvorkers' Compensation Board on 
ti'ie SAir Corporation's (SAIF) request the 5oard review the 
Referee's order. SAIF contends the av/ard or coinpensaticn 
•jranted by the Referee is excessive.

The Board' finds the facts of the case v.’e.re coriectly 
recitec: by the Referee in hie order.

After a de novo revi'ev/ of this record, the beard reaches* 
a different conclusion than that reached by rhe Reffjree.. The 
Referee found there was no evidence claimant's hearing" less 
v;as tie.--, result of presbycusis. Further, the Referee fourrl 
claimant's marked loss of speech discrimination entitled him 
to an increased award of compensation. Th'ft .'-..oard evd the 
tiorkers ' Compensation Department ha\'e adopted ndxin.i srrat' ve 
rules to be applied in rating h.earing loss. Oh". 43'h 55-5 65',
In part, these rules require that an adjustiaent 'oe i: based
on accepted values of hearing loss due to age or ore:.'..ycusis. 
No evidence that such loss has occurred need be ore..-:j.-.reu. 
Further, under the rules as adopted, the loss of spwi-ch d-- ter- 
mination is included or already calculated into the fojr.nnla

#

used to determine hearing lo^: The Board, auplyin :
adopted rules and ORS 556.214/f) and (g) rinds the .'it;-.-!eree ' s 
av/ard of compensation to be excessive. Hov/ever, app...ying 
these same standards, the Board finds the Detcrminaron Order', 
award to be inathemiatically incorrect. The Board fine!,- clai.ru- 
ant is entitled to an award of compensation or 61.15'^ for 
31.87?-, binaural hearing loss. This is i'n lieu of ary previous 
awards of pe.rmanent partial disability grants.-.':' claimant fci; 
his hearing loss. This represents a 31.25% :_css of ■ri'Cari.ng 
in claimant's left ear and a 36.25% loss of noar;Lng ;:.;i cl:.;r:.- 
ant's right ear.

ORD,. n\

Tl.e Referee's order datec. April 15, 1980 :.s mioi.i r ; led.

Claimant is hei'eby granted an award of C'.)mpensch-; ,on
equal to 61.19“ for 31.37% los. o; binaural hearinc).

Tne remainder of the Referee's order is affiirmec.

m
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WCB CASE NO. 79-3191 October 30, I960

GAVIN L. SMITH, CLAIMANT
J. David Kryger, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant & SAIF Corp.

iiOc.;The claimant and the SAIF Corporation ;SAIF) so 
raview of the Referee's order v/hich granted claiman'; .-m 
award of compensation equal to 184° for 70% unscheduled- dis
ability foT'his 1977 back 'injury. The clainant cont.ends bs 
is permanently and totally disabled. The SAIF Corpor- tion 
contends the award of compensation granted by uhe Referee 
IS excessive.

#

#

of
The Board finds the Referee correctly recited 

•his case in her order.
. *C 3

Af'ter a de novc review of the record in --bis casv;;;, rhe 
Board reaches a different conclusior. than the i<efer«..e did.
It concurs v;ith the evaluation of the evidenco. a/-.d uhe Ref
eree's conclusion that claimant is not permanei'rly .and •co'-uio.y 
disabled. However, the Board finds the Referee's award or 
compensation is excessive.

The medical evidence ind.icates claimant 
ployed at any job requiring bending, stooping 
20 to 30 lbs., reperitive lifting or twisting 
ting, standing or walking. It is the opinion 
dcctors tha-c claimant cannot return to v/ork a 
a mechanic, but can perform light work if he 
to do so. Claimant's im.pairnie'nt has been pla 
erate range.- Claimant has indicated be does 
could perform any work on a full tim-Le basis, 
medical evidence establishes that claiman'c' s 
is not supported by any objcct.i.v0 evidence, 
ri'icdicai evidence establishes -iha-l: claimant sc 
retired and that he i.s motivaced to obtain an 
sation for permanent total disability. Claim 
old and ha.s a GBD. Based on tlie eviuence in 
sidering ail the relevant factors-in determin 
worker's loss of v/age earning capacity, and c 
case v;ith the many others reviev7ed by the Boa 
finds claimant is entitled to an award of com

'jiannor. >,.•
, lift:;..-
pro Ion-, 

of the I 
s a Icqc^ 
were mot. 
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not fee.l 
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for 50% un; 
in lieu of

scheduled u.l-.-ability for this 
all. previt/'L.s awards of unschedu 

abili'ty claimant has been granued fo.r tliis injury.
-•c.'.u;.

1 ••
^..njury.

— no i-5-.aarQ
would urge the Field Serv.i.ces division contacc ' 
make every effort it can to place claimant in a 
capable of performing.
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ORDER

The Referee's order dated Mav 1980 is rfiOdif icd .
Claimant is hereby granted an av/ard of compensa t ion , equal 

to 160° for 50% unscheduled disability for his 1977 neck injury 
This is in lieu of all previous awards of unscheduled dis
ability claimant has been granted for this 1977 injury.

The remainder of the Referee's order is affirmed.

WCB CASE NO. 79-4208 October 30^' 1980

KENNETH H. SMITH, CLAIMANT
Don Atchison, Pozzi, et al. Claimant's Attys, 
Lyle Velure, Velure, et al. Employer's Attys. 
Order On Remand

At the close of the hearing in uhis case, 
acTeed to take the deposition of Dr. Holbert- 
done, but the transcript of -that deposition v/a 
warded to the Referee. The Referee proceeded 
the issue .of v/hether or not claimant's right 
had aggravated. Dr. Holbert’s de^-position was 
T.he employer's brief filed v;iuh the heard. TV.-, 
finds this case v/as not fully developed or V.ea 
Referee. Therefore, the Board remands this cu 
Nichols for consideration of the transci'ipt ol 
deposition. A.fte.r considerinc this additional 
the Referee shall issue an appealable order lii

hhe ;■ 
Tn j- s 
not 

to dec 
nee- cc 
a i”. u ac 

e Boa:: 
rd oy 
so to 
Dr. 1 

o:
•:his

ncitic- 
i:.ed tc.-

.'".U J.
■olber r 
■:?atior

IT IS SO ORDERED.

October 30, 1980WCB CASE NO. 79-7200

PETER A. SUMf4ERS, CLAIMANT
J. Michael Starr, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

CV.c^imant requests the Bc^.rd roviev; the order ol ;:he R.afere 
entered in this case. Claimant contends he is entit.l.:! u.,- 
additional temporary total disability compensarion.

Tne Board finds rVie Referee correctly recit'.:;d t.-u-:; fscis'.of 
uhin c^^sG in his order.
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A::ter a de novo review ci the recora in C'-
Board reaches a different cone ins ion nl;an the liezerc. : 
claim v/as closed by an August 13, 1179 Deterini'na.tior 
granted claimant an award of total cemporary -lisabi.:.' 
sat.ion from January 16, 1979 through'May 17 , 1979 le;: 
worked. Dr. - Karasek, on January 2, 1980, reported >i. 
unable to- perform "his full deties" and was tempora;:' 
from A;.gust 6 , 1979 through Ocuober 25, 1979. He fei 
disability was partially due to claimant's Gc-r;.t:‘nuing 
with headaches and. his personality change. i:;;. Xaras 
claiiaant had a cervical strain and a pest traumatic :•
Th-e Board finds uhat claimant's headache complaints a 
sonali'..y change are related to his industrial injury. 
Bo-ord finds claimant is entitled to an avmird o::; addiu 
temporary total disability compensation from Augusu 5 
through October 25 , 1979 based on Er. Karase/W ^ Janim 
1930 report. Claimant's attorney is granted a fee ec 
25% of this increase-d compensation not to exceed 3300. CO.

:ie

u WhlC.

n was 
iauxed 
is
U ' Oi'U
c ted 
C'-.' e.

n-:i P

; n a 
19 o

Uu

OKDFH

The Referee's order dated Mcircn 10, 1980 ' s mod led.

Claimant is hereby granued an av/ard of ac.citic:-nu.j. ueirip- 
o.rary total disability compensation irom Auga,-;t 7, i9/9 
through October 25, 1979.

Clai.mant's autorney is he 
's fee for his service 

Board reviev/ in uhe amount of 
no.t to exceed $300.00.

eby grai'.ted a .:;-:ascncn. i j 
in connecuion with t': ,s 

ns of increased ccnrpe..aat:'.o:

WCB CASE NO. 79-4454

CARROLLE J. TUCKER, CLAIMANT 
Anderson, Fulton, Lavis & Van Thiel, 

Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys. 
Request for Review by Claimant

Claimant recuests the Eg-mc reviov/ the 
entered in this case. Claims.;u contends she 
an increased aw^ard of corripensa';..ion.

Tl'iO Board finds uhe Referee correctly r 
of this case in his order.
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#
RICHARD D. BOZARTH, CLAIMANT 
Bernard Jolles, Claimant's Atty.
William H. Replogle, Employer's Atty.
Request for Review by Employer • ■

WCB CASE NO. 79-9159 October 31, 1980

The employer requests that the Board revie..' rhe ...-aJei ca 
order entered in this case. The eraployer contends ciaimar.i 
has not proven he is permanently and totally disabled.

On December 14 , 1977 , claimant, a 57-year-old c.ifbG.srer 
with this employer, injured his back while stacking doors.
The injury was diagnosed as a back strain. X-rays reveal 
osteoarthritis.

m

m

Dr. Noall reported in late December 1977 th^e claimant- 
was complaining of right low back pain and right low>:: r ey.r* am
ity problem. Clairriant had worked up to Decerriber 19, 1'j77 '.'/hen 
he was forced no quit due to these problems. ,9r. Noo.Ij. 
ncsed a sprain of the lower back superimposed on incomyieta 
sacralization of the vertebra on one side with arthritic 
changes. Physical therapy was prescribed.

ed
■ ■'■'ant

In February 1978, Dr. Noall indicated claimant cciriin 
to complain of leg and back pain, and the doctor del-: ..^laiai 
was precluded from his regular occupation. he had reloasea 
claimant for "lighter work" on January 26, 1970 , advi-:ing 
claimant to avoid li'fting and bending, but tr.e employ,?.! did 
not'have any v/ork for claimanr within these restricLions.

On March 29, 1978, claimant v/as hospitalized re?' diag
nostic testing, and in April.1978, Dr. Caron repcrtcc Dr. 
Duncan had diagnosed poor arterial circulation in claii.'ian'> ‘ s 
right leg as an additional Cciuse of pain in the leg when 
claimant exercised or used the leg. He noted Dr. Ncall f'....'.: 
claimant's pair, was caused by degenerative back discr.\:e.

In May 1978, claimant wa. referred for vc^ca-ui o.'o,: as.-. ;.s- 
tance He indicated he has a cth grade education .ao'i :'iad 
v/orked for this employer only five months. Claimar.'c '.:tur..’d 
to work for this .employer, and his vocational assis^i .ce 
effort was terminated. However, claiman'c couj.d not r..cform 
his job due to back and leg pain anc quit.

Dr. Anderson, in June 1978, reported he felt ciu'h'uant s 
problems were "secondary to degeneration disease 'v/rii.-:., v/as 
likely significantly hastened by the ext,reme physichi .'-•L.r'.j.jS" 
of claimant's job. He felt claimant could pe.rform .. l.?-ss 
demanding job, even with some stoopi.ng, lifting and bend'-. 
without claimant again becoming sym.ptomatic. Dr. •/'n'.cc.rson 
did not feel claimant could returii to ni.s previous ;jOb.
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In late October 1978 , Dr. McNeill reported clairuant 
complained of right leg and'back pain. Claimant state! he 
had trouble walking, sitting and standing for long periods 
of 'time a.nd with numbness in his leg. The diagnosis by Dr. 
McNeill was spinal stenosis degenerative arthrosis and troch
anteric bursitis. He felt claimant had marked degenerative 
arthritis which accounted for his back and leg symptoms. It 
was Dr. McNeil's opinion claimant could not return to a manual' 
laboring type job and needed a more sedentary employment.

In October 1978 , Dr. Duncan reported he felt clf~,imant s 
leg problems v/ere related to his back problem and not to • 
arterial circulation.

On January '2 , 1979 a Determination Order was entered and 
awarded claimant a period of temporary total disability co.tpen- 
sation.

For Social Security disability purposes. Dr. Caron, on 
an IRS form, found claimant permanently totally disabled.

#

Claimant testified, he has been blind in 
since birth. He said he.has worked at a numb 
would be classified as manual labor. Claiman 
worked at lighter jobs from May 1978 through 
but had to quit due to severe pain. In the f 
claimant attempted to work as a security guar 
do the walking required. Claimant does not f 
perform any of the jobs he has previously don 
of.the hearing, claimant indicated he still h 
his right leg-and back. These problems limit 
activity claimant can engage in, according to

nis rignt eye 
•er of jo.bs which 
t indicated he 
September 1973, 
all of 1979, 
d but could not 
eel he could 
e. At the time 
as probf-ems with 
the amovint of • 
claimant.

#

The Referee found claiman t *-s right leg problems •/.■ere 
related to his back injury. Further, the R.sferee fm-und cl.':;iraant 
was not capable of working at any gainful and suital:occupa
tion. Therefore, the .Referee granted claimant an award of 
compensation for perraa.nent total disability.

After a de novo review of the record in this cass, the 
board reaches a different conclusion than that of the Referee. • 
The preponderance of the medical evidence indica'ces c.laimu'n-c. 
is not. permanently and totally discibled, but is capable of 
light-sedentary work. Claimani has not made a reasonable ftfert: 
to obtain employnient within the restrictions p.i.aced on him. 
Further, claimant has not attempted to obte^in vocation.;.! job 
placement or retraining so that he could perforin work ••aithin ■ 
his capabilities.
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The Board does not find claimant is permanently and to
lly disabled and, therefore, reverses that portion of the 
feree‘s order which so found. The Board, after considering 
1 the relevant factors in determining an injured v/orher's 
ss of wage earning capacity, finds claimant is entitled se
award of compensation equal to 240'^ for 751 unschedulec 
sability for his right leg and back injuries. The hoard 
30 urges the Field Services Division to contact c.laimant 
d assist him in returning him to som^e form of g'ainivil eir.- 
oyment.

ORDPJR

#

m

The Referee's order dated May 3, 1980 is moditiec-

Claimant is hereby granted 240° for 751 unscheduled 
disability for this injury.. This is in lieu jf all prior 
av:ards of unscheduled disability for this injury. The em
ployer is entitled to offset payments made pursuant tc the 
Referee's order against this award of compensation.

The Remainder of the Referee's order is affirmed.

WCB CASE NO. 79-7873 October 31, 1980

SHARRON L. CHURCH, CLAIMANT 
Jerry Kleen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp.

This case is before the VJerkers-' Compensalxon 11. .,rd or. 
the SAIF Corporation' s (SAIF) request that t]-.c Board rev.i..:'/.' 
the Referee’s order'entered in it. SAIF contends tic 
Referee erred in setting aside its denial of chis c..c. ;.m.

Claimant, a 36-year-old waitress at the 
in alleges that on June 27, 1979 she sufferee 
injury to her back while lift.ing a tray conta 
Kg claxm for thJ-s alleged injury was ever fi.'i. 
The employer, hov/ever, on July 10, 1979 did f 
indicating claimant contended she injured her 
June 27, 1979. Clairaant testified she never 
work. Claimant had prior injuries: In 1973
caused by "nerves"; i:; i97<': v/hile v/orking as 
in 1975 working at a cannery.
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On July 3, 1979, Dr. Young reported he examin^;i: 
smd diagnosed an acute lumbosacral strain. Claimant 
him wd-th a history of iift.ing '■.'.eavy dishes anc being, 
feet on June 27, 1979 which recalted in her ba-ik in>'
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Dr. Searing, on July 5, 1979, hospitalized claiina;vc due 
to severe pain in the lumbosacral area. Claimant st..ted , „ ^ 
.that she had had similar pains several years previously 
which required traction. The diagnosis.was still low back 
strain.

While hospitalized, claimant was examined by Dr. Palu.ska.
He reported that claimant had a history of previous backache 
in 1974 and was treated with pelvic traction. Claivnant. 
denied any significant discomfort since that time'. An DMG 
study done while claimant was hospitalized was in'terp.i:eted 
as being negative. Dr. Paluska did hot feel that claimant 
had any intervertebral disc syndrome. .While hospita^.i.zed, 
claimant also complained of a right shoulder problem 
lating to lifting heavy dishes.

On September 7, 1979, the SAIF denied responsibi.,1 ity 
for claimants low back claim. It felt that there.was insufficient, 
evidence that this - condition which required treatment, was ' a. 
result of an industrial injury exposure.

Dr. Paluska, in late January 1980, reported that claimant 
was still complaining of pain in her low back area whjich 
radiated into the area just right of the midline behind the 
right hip. It was his impression that claimant was still 
suffering from a resolving chronic ligament strain of the 
lumbosacral spine.and from tendonitis of the right shoulder.

Claimant testified that her lov/ back pain came from 
lifting glasses on a tray off a shelf. She' stated un.is tray 
weighed approximately ten to fifteen pounds. Sl':e felt that 
this incident occurred on June 27, 1979, a Saturday. The 
Board takes judicial notice of the fact that June 27, 1.979 
v/as, in fact, a Wednesday. Claimant indicated that he.r 
normal shift was from 2 to 10 p.m. Monday through Friday, 
but she had worked this particular Saturday. She indicated 
that on Monday, she went•to the doctor and then did not 
return' to work and did not inform her employer of an-'/ in
jury. Claimant admitted that she may have compla:-non* of

#

#

back pain prior to this alleged injury, 
ant worked was June 30, 1979.

The '.St dav claim-

On August 15, 1979 a SAIF representative inview 
claimant at home and took a recorded statement from 
Claimant indicated that she felt the injury occurred 
27, but that her back had started hurting before she 
gone to work. Claimant was unable to say exactly wh 
back had started to hurt. Later in the interview she 
dicated her back had started to hurt on June 22,- 197 
was especially bad on June 23, 1979. She then indica 
injured her back on June 22, 1979. She statea on' Jul 
advised her employer of this and she also clai.med 
injured her arm in the same incident.
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m
The owners of this business testified that cla.-s.,,n-c 

frequently complained of back problems prior to her n'.legca 
injury, and in fact had lost- time from work duo uo ccrupla;'. nts 
of back pain. A co-v;orker testified that she ovc-rheard., :
claimant in a conversation taking place either on tiiC 2 9th 
or 30th of June 1979 in v;hich claimant stated tha^t and
her husband v/ere preparing to paint the outside of thoir 
house chat upcoming weekend. Claimant stated her back hurt 
and she was stiff.

m

m

Kim Ellen, another co-worker of claimant's, testj.tied 
that claimant was the head waitress and trained her. She 
stated that claimant was constantly complaining'that ter 
back bothered her. She indicated that claimant continued to 
take glasses off the.shelf, even though the owners lia.i told 
her to cease performing this activity because of her continued 
complaints of back pain. Ms. Ellen testified chat she did not 
know of any accident or injury which occurred :.n Jun:.; 1979 .
Ghe indicated that she v;as there and claimant made no com
plaints of any such incident to her. She also indiCf.Lced 
claimant and her husband went dancing once or twice a week. 
Claimant and her husband denied this. Also, claimanc v:^en:Led 
ever telling Dr. Young that shie had injured her back on June 
27, 1979.

The Referee noted that there were discrepancie.s 
evidence as to when c.laimant v/orked and v;hen she saw 
physician. Hov/ever, the Referee four.vi that the meo; 
evidence indicated that claimant suffered a back in; 
consequently notwithstanding the discrepanci-2S, four, 
evidence consistent v/ith the claim of industrial inj 
alleged by claimant. Therefore, the Referee remanded 
claim to SAIF to be accepted for payment of compensa 
from July 3, 1979 until- terminated pursuant to OR3 c 
and granting claimant's attorney a fee.
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After de novo reviev/ of the record in this case, uhe 
Board reached a different conclusion than that reachoa by 
the Referee. The Board finds that claimant has failed to 
carry the burden of proving that she suffered a compc-nsabl 
injury as alleged. The Board finds that there are various 
discrepancies in claimant's testimony and her history 
given to the various doctors in this case. There is clea 
evidence that claimsmt had prior back complaints. Th..^re i 
no proof that claimant's activity of lifting the glasses 
caused any injury to her back. Further evidence does not 
indicate that this incident aggravated claimaiit's pre-eui:-: 
back condition. The Board does not find then that cliiiman 
has p.r'ovena'by; the' preponderance of t'ne evidence this glass 
lifting incident caused her back probleiTi to aggravate so a 
to require medical care and treatment or time lorss. There 
the Board reverses the Referee's order and orders the deni 
issued by SAIF on September 7, 1979 to be restored and afi
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ORDER ■

Tne Referee's order datec April 18, 1980 is re’/ersed :.n 
its entirety.

The SAIF Corporation's denial dated Septcimber 7, 197 9 
is reinstated and affirmed.

October 31, 1980WCB CASE NO. 79-4474

LUCILLE WORTHINGTON LOGAN, CLAIf-lANT 
Crane & Bailey, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant & SAIF

The claimant and the SAIF Corporation (SAIF) borh request 
the Board reviev/ the Referee's order in this case. Claimars 
contends the Referee went beyond the scope of the issues in . 
finding claimant's retention of urine and deriorvation of her 
bladder v/ere not disabling. SAIF contends its denial in t/iis 
case should be affirmed.

Claimant, a 38-year~old waitress at the- Blue 0>: Avesta^iranu 
and Lounge, sustained a compensable back injury on Ocuober 0, 
1975 while lifting heavy trays of dishes. Tnis injury was 
diagnosed as a lumbar strain and second degree cystc-jiothrc.jeiu:.

Or. November 11, 1975 Dr. Rudd performed a >.arsh-.-.j.l-Marohett 
urethropexy to resuspend claimant's bladder. Dr. Rued reported 
the surgery was successful, but claimant was suill unable to 
fully empty her bladder. He reported claimanr. v/as medically^ 
stationary and released her for regular v.'or}: as of uiu.rch 1, 197.;

This claim was- initially closed by Determination Order 
dated May 6, 1976 v/hich awarded claimant a period of n-emporery 
total disability compensation.

■ In November 1978, Dr. Seeman reported ne had treated 
claimant since 1974 for repeated bladder problems. He stated 
that claimant v.-as unable to fully empty her bladder and-had a 
urinary stress incontinence problem. It was his opi.nion that 
claimant's work as a waitress irritated her urologiccul condi
tion. He felt that claimant had suffered an aggravadion of her 
urological condition which Dr. Rudd had described.

On May 2, 1979 SAIF. Corporation denied claiiriimt' o 
aggravation claim.
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In July 1979 , Dr. Much, medical examiner for 

reported claimant had had four different surgeries tc; re
suspend her bladder. He felt there was apparently a weak
ness of the tissue in the area and that this was a fairly 
common cause of recurrent bladder problems. It was Dr.
Much's opinion that there was no reason to associate clairr^ant's 
present problems with her injury of October ' 1975. He felt 
the problems claimant was experiencing at that time were 
associated with tissue v;eakness in the area and a natural 
tendency for such bladder prolapse situations r.o recur. Dr.' 
Payne, who reviewed the records .relating to claimant, 
concurred v/ith Dr. Much that there was no causal connection 
between her work at the Blue Ox and claimant's current prob
lems . • ■ '

m

m

Dr. SeeiTian, in February 1980 , reported claimant: had bean 
seen in January 1977 and v;as complaining of head and back 
pains and intermittent bladder irritations v/ith lower abdon:- 
inal pain since the October 2, 1975 injury. Claimant was re
taining urine. He felt this condition had been aggravated 
and accelerated by the 1975 injury.

Dr. Merrill, a urologist, in November 1979 reported 
that he had been treating claimant with intermi-.ttent carhe- 
terization which seemed to be relieving her abdominal, pain 
due to a distended bladder. He felt clarrmant's primary prob
lem was due to denervation of the, bladder.' It was Dr. Mei-rill's 
opinion the denervation resulted from one or more of t.he opera
tions designed to correct her stress incontinence. However, 
he felt it was . impossible to rule out that these conditions 
may have been aggravated by her 1975 injury.

At the hearing, claimant originally testified rhat she 
had not worked as a waitress after this injury. However, on 
cross examination, she admitted she had worked in Montana and 
California as a waitress. Claimant indicated that she had 
difficulty for several years with retention of urine which had 
resulted in abdominal discomfort and a high incidence of 
bladder infection.
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The Referee found that tiie medical -evidence indicated 
there was no causal connection between clairaant's stress' and 
incontinance in her employment at the Blue Ox. However, he’ 
found that although the denervation of claimant's bladder 
and her subsequent problems involving, retention of urine were 
the result of her employment at the Blue Ox, they were- ;■ 
not disabling in the sense that she was unable to work. The- 
Referee found that 'SAIF's denial in May 1979 denied claimant ■ 
benefits pursuant to ORS '656.245, and he set that portion of 
the denial aside and remanded to SAIF for acceptance - of 
payment of medical care occasioned by claimant's excessive . • 
retention of urine and bladder infection occasioned by such 
retention. He also ordered SAIF to provide or pay for such -- 
apparatus necessary or desirable by claimant's physician for 
intermittent catheterization as suggested by Dr. Merrill.
The Referee granted claimant's attorney a fee of $800 for 
prevailing in obtaining medical benefits under ORS 656.245 
for claimant which had been denied by SAIF.

After de novo review of the record in this case, the 
Board modifies the R'eferee's order. The Board does not find 
that claimant's testimony as straight forv/ard.as did.the’ 
Referee. She at first-denied working anyv/here else as a 
waitress, but later admitted that she had v/orked'as a wair- 
ress, both in Montana and California after this injury. The 
medical evidence indicates that working as a v/aitress was 
contraindicated for claimant. The Board finds' th...r the 
preponderance of the evidence in this case dees not os-

m

claimain’t's difficulty with retention of urine- is 
injury. Drs. Payne and M'uch concur ir: 
causal connection betv/een her v;ork at 
present condition. Dr. Merrill cannot

•fablish
related to her 1975 
finding there is no 
the Blue Ox and her 
make a determination as to the cause of claimant's cvirren'c 
condition. Dr. Seeman is the only medical doctor who feels 
claimant's current difficulties relate to her October 1975 
injury. The Board does not find 'this opinion pursuasive 
since, after this injury, claimant re-curned to work as- a 
waitress and worked at least two different occasions. 
Further, the Board does not feel that the Referee was cor
rect in ordering SAIF to provide whatever apparatus is 
necessary for claimant's periodic catheterization. 'rriere is 
no evidence that claimant's retention of urine is related to 
her 1975 injury, and, therefore, such treatment cannot be 
provided pursuant to ORS 656.245.

m

m
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#
ORDER ' .

That' portion of the Referee's order which set as:.de 
a portion of the May 2, 1979 denial issued by the SAIF-Cor
poration and awarded claimant's attorney a fee is reversed. .

The SAIF Corporation's May 2, 1979 denial is reinstated 
in its entirety and affirmed. '

The Referee's order, dated April 17, 1980, is modifioa..

WCB CASE NO. 79-612 October 31, 1980

#

m

LESTER MITCHELL, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Ti'.e claimant' requests the Board review trie Referee's order 
entered in this case. The claimant contends: (1) The
Referee failed to address the question of whether-or not a.* 
i.incident in California was compensably related to claimant's 
Oregon injury and the responsibility of the SAIF Corporation 
(SAIF).; and (2) the Referee failed to award claimant v;,om.ponsati^ i 
for permanent total disability. The Board finds the Befer^e 
correctly recited the facts of this case in his order.

i_ 1so ,

.laiir.nn
t cr. cit
rn-: \\e 
n -'iS5:i

After a de novo review of the record in this cn 
Board reaches a slighr.ly different conclusion than 
the Referee. The Board agrees with the Referee's af 
of SAIF's denial of claimant's ag-gravation claim. C 
went to work as a welder in August 19 7 8 and w'orked a. 
job for six days. He stated he came down off of a ta 
been working on and his legs were "gone." He '••as the 
by his co-workers to a hospital..' Dr. Berrier. report 
claimant, had an episode of "auto leg w-eakness biiate 
in wmich he fell v/ith an acute onsef of lov; back pai 
transcutaneous nerve stimulator w'as prescribed for c 
Claiman-c con'tends this second injury 'which occurred 
fornia is merely a form of or a recurrence of his fi 
injury. The Board does not agree w’ith claimant's co 
The first injury resulted from lifting a heav\ ob^ec 
not cai:se claimant's legs to buckle. The Board does 
find the preponderance of the evidence establishes t 
claimant's condition due to the compensable irr.ury \\ 
worsened Fiince the last award or arrangemc-nu c.w' comp 
in this case. While j.t is tr'ue claimant's overall ccnci.i.t.!. 
may have v/orsened, the Board cannot find any support: for 
claimant’s contention the California incident is related 
the accepted injury. 121- ^
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In addition, the Board finds the Referee*s.award of
permanent partial disability v/:-s excessive. Claimaiit was 
referred for vocational assistance. However, claimant 
elected not to cooperate with che vocational rehabilitation ' 
personnel. The medical evidence is claimant-has the physics, 
capacity to perform moderate v;ork' v;ith no_ lifting over 50 
lbs., repetitively 25 lbs., and no repetitive bending, stoop
ing or twisting. Claimant is only 40 years of•age-witn.a 
9th grade education and is not well motivated. The board 
finds claimant is entitled to an av/ard of compensation equal 
to 112^ for' 35-i unscheduled disability for his back injury. 
The Board v;ould urge Field Services Division to contact this 
claimant for job placement assistance.

m

ORDER
The Referee's order dated February 14, 1980 is modified.

Claimant is hereby -granted an award of compensc.li.on 
equal to 112° for 35% unscheduled disability for his back 
injury. This is in lieu of all previous awards of unscheduled 
disability claimant has been granted for this injury.

The remainder of the Referee's order is aifirmec.

#

V7CB CASE NO. 79-5446 October 31, 1980

ALEX A. RENTARIA, CLAIMANT 
Jolles, Sokol & Bernstein,

Claimant's Attys.
Schwabe, Williamson, Wyatt, Moore 

& Roberts, Employer's Attys.
Request for Review by Employer

The employer'requests the Board review the Referee's 
order entered in this case. The employer conuends the Referee' 
a’aard of compensation equal to 30° for 25% unscheduled 
disability is excessive.

The Board finds the facts of this .case v/ere correctly 
recited by the Referee- in his order.

m
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Ai'ter a de novo review of the record, of this ca:-:o,
Board reaches a different conclusion than the Rrrferec. The 
Board does not find the preponderance of the evidence supports 
the award of corapensation made by the Referee. Dcct-r.rs 
Losli and Carr, shortly after this injury, opinu-d clai;aar;t 
v/ould not have any permanent impairment due tc this :.,rrjury.
Dr. Carr felt claimant would be able to return to the 
job he had at the time of this injury; but .notion clai-.n;ant 
might not be able to w^ork on the greenchain. Dr. Piisyues.... 
felt claimant ^hnould avoid v/ork requiring repetitive nending, 
stooping and twisting, and lifting of more, than thirt/ 
pounds. He felt claimant had "chronic moderate pain" and an 
impairment equal to 10% of the whole m.an. Dr. Pasqueso. . placed 
restrictions on -claimant ?jased on subjective comyjlaints and 
found no objec:tive medical findings. Dr. Tesar concurred 
with Dr. Pasquesi's report.

m

m

Claimant was offered vocational assistance by a private 
counseling service. The opinion of the counselor, supported 
by Dr. Tesar and a prospective employer, was that claimant 
was not interested in returning to work, but wanted to 
return to school. While such ambitions are admirable, when 
they prevent an otherwise employable worker from returning 
to work, they cannot be considered in determining his loss 
of wage earning capacity.

Claimant has had no surg:u:y, no hospitalization, cakes 
no medication and the only diagnosis v/as a surain.

Based on the record in tl'.is case, claimant's injury, 
the residuals from it, and considering all the relevan-t- 
factors in determining an injured worker's loss of wage 
earning capacity, the ‘Board finds the Determinauion Order 
correc-tly compensated claimanc for any loss of wage earning
capacicy he'has suffered due to uhis 
reaching this result, does note that 
of permanent impairment is ident:ical 
aware that impairment is only one of
considered in rating a w'orker's loss of wage earning 'capacity 
However, the record as a whole supports the av/ard oi unsched
uled disability granted by the Board.

injury. The Eoa>‘d in 
Dr. Pasquesi's rating 
to this award and is 
the relevant factors 
of wage earning '^apac:

ORDER
The Referee's order dated January 24, 1930 :.s reversed 

in its entirety.

The Determinatio'n Order dated May 30, 1979 is i'estored 
and affirmed.
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WCB CASE NO. 79-2422 October 31, 1980

EDWARD A. RINGER, CLAIMANT 
Cash R. Perrine, Claimant's Atty.
Lang, Klein, Wolf, Smith, Griffith 

& Hallmark, Employer's Attys.
Request for Review by Employer

This case is before the Workers' Compensation Board -.Ti 
the employer's request the Board review the Reierse's order 
entered in this case. The employer contends claimant faih/.Vi 
to prove his psychiatric condition is its responsibility.

Claimant, a 58-year-old sawyer, alleges that on December 
iC, 1978 he suffered a "nervous breakciov/n" due to his v/crk 
stress. Claimant had been employed at this_ job for seven 
years. He testified the "pressure" of this job had n>;;t 
cliangea during that rime, but changes in it had made 
nervous. After his "nervous breakdow^b' claimant v;as.cff 
work for 90-days before returning to work for this employer 
at a different job.

Claimant has a history of high blood pr-rssure. In Jure 
1--77 he began taking a medication for uhis condition wh:.-.ih 
contained reserpine. This drug has a knov/n side effect of 
causing depression.

The issue to be resolved in this case it, whecner or nou 
claimant's mental condition arose out of his .employment cm 
w’as caused by his medication. There is a spl j.u betv/een i:!;',' 
medical doctors as to the affect reserpine had on claim-r:rr.

#

#

Dr. Spence, a general practitioner, reported th=v 
March 1976 claimant had been using medication ro contr 
high blood pressure. from June- 1977 to "lauo De.cembf;:; 
claimant was taking medicine containing reserpine. Jr 
Spence saw claimant on December 20, 1178 ant aescribed 
as extremely nervous, tense with volatile eimjclons ir.c 
inappropriate thought control, outbursts of cryin-g and 
dissociation. Claimant and his wife told Dr. Spence t
due to claimant's job stress. It was noted claimant : 
experiencing "mood swings" over rho last year. After 
incident , clai)nant was taken off medication containi/,g 
pine and his condition improved. Dr. Spence <=.ttribume 
this improvement to claimant's removal from his job an. 
being taken off the medication. Claimant,'s condition 
diagnosed as.an acute depressive reaction. Lr. Spenua 
this was due to claimant's job stress and not to his s 
medication containing reserpine.

since 
cl his 
19 71 ■'
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m
Dr. Parvaresh, a psychiatrist, examined olaimar.. ar.d 

found'no evidence of depression. 'After reviev/ing old ....‘■.ant' s • 
history, he felt that if claimant had :iad ohe' same job for 
11 years and if no significant change in the quantity or cy^al- 
ity of his work had occurred, it v/as highly unlikely ctuaii'-.av.t‘ 
job contributed to his December 1978 .incident. It was his 
opinion other factors contributed to this incident.

At the hearing, Dr. Parvaresh testified he felt the 
reserpine v/as responsible for claimant's depression. He r.oued 
claimant's condition on December 20 , 197-8 had developed in a 
short period of time and its symptoms were mere indioati.ve of 
a drug-induced depression rather than of a job stress typo of 
induced depression.

The Referee found the claimant had established 'i.cgal a.nd 
medical causation and set. aside the employer's denial of re
sponsibility for this claim.

#

#

After a de novo review of this record, the Bocirc- finds 
claiiTiant has proven neither legal nor medical cau.'iami. the'u 
his jofj caused fiis psychiatric condition. The evidey;'j?i ic • 
not establish that cleiimant's job contributed to clai;;.antd. 
December 20, 1978 incident and, therefore, claimant rails to 
establish legal causation between his job and his p.syci.'iiat:.:ic 
condition. Further, the medical evidence estaolishes tha^ 
claimant's condition was very likely' caused by hi.s u.se of 
medication containing reserpine and not due to '"job stress."

T'ne Board finds Dr. Parvares'n's opinion on this go in' to 
be more persuasive than that of Dr. Spence's. Dr. harvaresh 
is a psychiatrist. The symptoms described by 'Dr. 3per.ee on 
December 20, 1978 , Dr. Parvaresh found were cl; a drug-induced 
depresj;ion. The Board finds claimant has failed to -'.eot h.is 
burden of' proof and orders the employer's denJai mestorea .and 
af f irmea..

ORD1..H

T/:e Referee's order datcc. July 30, l-;79 is rever 
its entirety.

The employer's denial dated Fobru'ary 27 1978 j...
restored and affirmed.
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CLAIM NO. B53-137900 November 3, 1980

JEFFERSON HOOD, CLAIMANT 
SAIF, Defense Atty.
Own Motion Order

On August- 22, 1980 claimant requested the Board. exerc.Vise 
its own motion jurisdiction-and reopen this claim for his 
September 8, 1970 back injury. This claim was originally 
closed and claimant's aggravation rights have expired.

Cl-aimant was hospitalized on July 15, 1979 due to a 
motor cycle injury. His injury in this accident was .;'.iag-- 
nosed as an undisplaced fracture of the sacram with diastasis 
of the pubis symphysis. Dr. Schneider treated claimant for 
this injury. In October 1980, Dr. Schneider opined naat 
claimant:'s complaints of low back pain were the res\}ll of 
his preexisting back injury (the September 1970 inju;.y. ) and 
the more recent motor vehicle accident.

Also in October. 1980, Dr. Curran reported that his 
opinion claimant was suffering from the same problems as 
he had before. He found no difference in claimant's condition 
It was his opinion that claimant's syraptoms at that time were 
the same basic symptoms that he had seen in claimant vor 
■several years. Dr. Curran opined that claimant's ccr..uiticn 
had not deteriorated.

Wausau insurance Companies, on October 21, 1980; advised 
the Board based on the medical evidence it had before it, t 
would oppose an own motion order reopening this clairri..

The Board, after reviewing the medical evidence sub
mitted to it in this case, finds the evidence is not ::uf- 
ficient to warrant a reopening of this case at this time. 
Therefore, the Board denies-claimant's request that it 
reopen this claim under its own motion jurisdiction'.

IT is SO ORDERED.

#

m
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November 4, 1980WCB CASE NO. 79-4604

WALTER J. DETHLEFS, CLAIMANT 
Richard Sly, Claimant's Atty.
Roger R. Warren, Employer's Atty.
Order Denying Remand

On September 23, 1980, claimant, by and througr; ::is 
attorney, requested the Board consider additional eviuenc;.' 
in its review of this case. The evidence consists cf a- 
report from Dr. Billmeyer dated July 15, 1980 which responds 
to a letter from the employer's insurance carrier. Claimant 
contends this report was:obtainable only after the hearing- 
had been held.-

The insurance carrier on October 17, 1980 advisc.'d tr.-- 
Board it opposed claimant's motion. It contends the -_nfcr- 
mation contained in Dr. Billmeyer's report could have bee-', 
obtained prior to the hearing.

The Board, after being fully advised of the fact., in 
this case, denies claimant's motion. The Board agree;, with 
the insurance carrier that the offered evidence w^as or-tair.aDle 
prior to the hearing and cannot be considered as newly dis
covered evidence. To admit such evidence now would be 
improper.

ORDER

Claimant's motion dated September 23, 19v'>0 is der:ied.

CLAIM NO. YC 69382 November 4, 1980

ROBERT J. HAINES, CLAIMANT 
SAIF, Defense Atty.
Own Motion Determination

This claim for claimant's April 20, 1967 left le.; .iniury 
was reopened by the Board on its Own Motion jurisdiction by 
an Order dated July 10, 1980. This claira was reopened 
effective Hay 22, 1980, the date Dr. Scheinberg hospitalised 
claimant in preparation for surgery which consi.sted sf 
removal of the plate and scre'ws from the claj.i.-;ant' s lift 
tibia. Dr. Scheinberg reported that he had examined ciai.m- 
ant on August 7, 1980 and had found ci.aimant'.s condition 
rrc-dically stationary. He indicated that- claimant was fun- 
cnioning normally without any significant permanent re-' 
sidua.ls from the recent surgery.
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The SAIF Corporation, on September 16, 1930, recueste;i 
determination be made in this case. The Evaluation Division 
of the Workers' Compensation Department, on October 22,
1980, recommended this claim be closed with an award of 
additional temporary total disability compensation from May 
22, 19’80 through August 7, 1980. It did not recommend any 
award of additional permanent partial disability compensation

The Board concurs with this recommendation.

ORDER ■ . .

The claimant is hereby granted an award of additional 
temporary total disability compensation from May 22 ,. 1980 
through August 7, 1980. '

November 4, 1980WCB NO. 80-932

RICHARD HASKELL, CLAIMANT 
Alan M. Scott, Claimant's Atty. 
James D. Heugli, Employers' Atty. 
Order Denying Motion

On October 15, 1980, claimant, by and through his 
attorney, requested the Board abate its establishing a 
briefing schedule in this case. In this case the Referee 
found claimant-had suffered a new injury and denied claim
ant's aggravation claim. .Claimant then proceeded to file a 
new injury claim which was denied. A hearing is pendring cn 
that‘denial.

The employer, in this case, on October 20, 1980, advised 
the Board it objected to any delay in the review of this '
■case. It pointed out this case could have been joired and 
one hearing held to litigate the rights of all the parries.
This was not done and the employer proceeded .to the hearing.
The employer has' not been made a party to the hearing In the 
denied new-injury claim. It contends the Board must reviev' 
this case on the facts developed at the hearing in this case and 
should not consider any facts outside the record in this 
case..

The Board, after being fully advised in this case, 
denies claimant's motion. ■ The Board agrees with the em
ployer that it would be inappropriate to stay its revievN/ of 
this case for the reason set forth by the employer.

#

#
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ORDER
Claimant's motion to abate the briefing schedule in 

this case is denied.

WCB CASE NO, 79-6439 November 4, 1980

JO ELAINE JENKINS, CLAIMANT
Olson, Kittle, Gardner & Evans, Defense Atty's.
Schwabe, Williamson, Wyatt, Moore & Roberts, Employer's Atty 
Order on Review

The employer seeks Board review of the Referee's order 
entered in this case. The employer contends claimant did not 
meet her burden of proving her entitlement to thj^ award of 
additional compensation of 112° for 35% unscheduled disabslity 
which the Referee granted her. The Board finds the Referee 
correctly recited the facts of this case in her order , excre^pt 
on page 4-, paragraph 4. Claimant returned to her emi/:-.oyer and 
tried to persuade them she -could return to LPK floor work, not 
the job she was retrained into as the Referee states.

After a de novo review^ of the records in rhrs case, :.h.e 
Board reaches a different conclusion than the Referee. Based 
on the evidence in this case and comparing the facts of' it with 
ocher cases the Board has reviewed, the Board finds the 
referee's award of con-pensation is excessive.

Claimant is 45 v/ith a high school education. Because 
of this injury, claimant is now precluded from her regular 
occupation. However, through the auspices of Vocat.Lonal Re
habilitation, she has acquired new skills v/hich broaden her 
emiployability and' which decreases her loss of v/age earning 
capacity. Further, the medical evidence indicates that sore 
of claimant's residual disability is related to her 1969 
injury.

The Board finds claimant would be adequately compensated 
by an award of compensation equal to 80° for 25% unscheduled 
disabili.ty for her back injury. This is in lieu of all pre
vious awards of unscheduled di.sability claimant has bc;cri 
granted for this injury.
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ORDER. . . ' ,

The Referee's order dated April 3, .1980 is modified.

Claimant is hereby granted an award of compensation equal 
to 80° for 25% unscheduled disability for her- back-injury.
This is in lieu of all previous awards of unscheduled disability 
for this injury.

'The remainder of the Referee's-order is affirmed.

m

November 4, 1980CLAIM NO. H-10009

FRED W. LYON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

This.claim was established for claimant's September 15, 
1969 right knee injury. The claim was initially closed by 
Determination Order dcited November 13, 1970 which awai’ded 
claimant a period of temporary total disability comp^;::',sat.f,or. 
equal to 15° for 10% loss of his right leg. Claimant-s' 
aggravation rights have expired.

• Dr. Lynch reported that he had taken claimant off work • 
effective September 13, 1979 because of difficulty'V/ith the 
knee. Dr. Lynch felt that claimant's knee condition had 
worsened due to progression of the degenerative arthiitis. 
This claim w'as voluntarily reopened by the insurance carrier 
for payment of temporary total disability comper.sat?Lon and. 
payment of medical care and treatment.

On, January 4, 1980, Dr. Lynch reported than clair..ant. 
had progressed and was getting along fairly w<;-Il. Lc no'ied 
that claimant had had a lateral minisectomy follG'.,’ing his 
original injury. Claimant reported that he experienced some 
grating over the lateral joint comparrment with knee- ic;otions. 
Dr. Lynch did not feel claimant was ii'; need of any ocher 
trea-tment at that time. However, he felt than claimanc 
would eventually require total knee replacement.

Df. Lynch, on June 17, 1980, reported that claimant 
had developed, superimposed on his injury, degenerative 
joint arthritic changes which forced claimanc to signi
ficantly modify his weight.bearing activities. Ke felc 
again that claimant may well need a total knee replacement 
in the future. It was his opinion that claimant's right 
knee condition was stationary.
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Industrial Indemnity .Company, the insurance'carr ;.er 
responsible for the right knee condition, on August Vl, 1980 
requested determination be made in this claim. It i.ad paid 
temporary total disability compensation from Septembei’ 13, 
1979 through August 4, 1980. The Evaluation Division of- the 
Workers' Compensation Department, on October 23, 198'C 
recommended this claim be closed and award of additional' 
temporary total disability compensation from September 13, 
1979 through either January 4, 1980 or June .17, .1980 and-an 
additional award of compensation equal to 37.5° for 23% loss 
of the right leg.

-'The Board after reviewing the evidence in this case 
finds that it is proper to close this claim with an award of 
additional temporary total disability from September X3,
1979 through June 17, 1980 and would.grant claimant an 
additional award of compensation equal to 37.5° for 25% 
loss of his right leg. These awards arc in addition -io'any 
prior.awards- claimant has received for this injury.

ORDER
Claimant is hereby granted an award of additional 

temporary total disability compensation from Septembes 13, 
1979 through June 17, 1980 and an additional avzard of 
compensation equal to 37.5° for 25% loss of .his righl leg

WCB CASE NO. 80-7000 November 4, 1980

VICTOR L. NEAL, CLAIMANT
Samuel J. Imperati, claimant's Atty.
Keith D. Skelton, Employer's Atty,
Own Motion Order

On April 10, 1980, claimant, by and through his attorney, 
requested, the Board exercise its Own Motion jurisdicL.:.cn and 
reopen this claim for his May 19, 1968 injury. This claim 
was classified as a "medical only" claim. 'At-cached, ro claim
ant's request were various medical reports.

In Jurie 1979, Dr. Lohr reported claimant suffered a 
l-OTiibar strain at home v;hile moving boxes. C:laimant as 
referred to Dr. Buza and underv/ent surgery on March 2j ,
1979. In the middle of June 1979, Dr. Buza reported claim
ant was still unable to return to.-work after, his off:-;he;:ob 
inj ury.
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Dr. Buza, in'7\ugust 1979, noted claimant had iriured 
his, back in May 1968. Claimant complained of periodic back 
pain after the May 1968 injury. After the March 1979 sur
gery, claimant continued to complain of back pain. Dr. Buz; 
.felt claimant should be retrained for a lighter type of 
work.

In February 1980, Dr. Buza placed various restrictions 
on claimant’s working-capabilities. He felt claimant could 
perform a sedentary occupation, but felt claimant would be 
unable to work in the immediate future.

The Orthopaedic Consultants, in September 1980,- ex
amined claimant. They were unable to find a causal re
lationship between claimant's 1968 injury and his 1979 hone 
injury.

The Board, after reviev/ing the evidence submitted to 
it, finds that claimant's offthejob lifting incident on- 
February 26, 1979 is not related to, his 1968 injury. The 
evidence establishes that, the surgery performed in March 
1979 and claimant's current condition is related to the. 
February 26,. 197 9 incident and not the responsibility of 
Liberty Mutual Insurance Company. Therefore, the Board 
denies claimant's request for Own Motion' relief.,

IT IS SO ORDERED.

CLAIM NO. 133 CB 6928 226 November 4, 1980

DONALD L. OTT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 6, 1980, claimant . requested the Board, reopen 
this claim under its Own Motion jurisdiction. This cl.aim 
had been established for claimant's January 25, 1973 back 
injury. The claim was close.d and claimant's aggravation 
rights have expired.

Dr. Martens in September 1980 reported claimant on 
September 1, 1980 had bent over to put groceries in a sack 
and felt a sharp pain in his low back which radiated i.o.his 
left buttock. The diagnosis was a recurrent I'ambo-sacral 
strain with left L5 nerve root irritation. Dr. Marte^is pre
scribed physical therapy, pain medication and bed rest.
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The Travelers, the carrier responsible for cla ' s
January 1973 injury, on September 23, 1980 denied reopening 
this claim. It felt there was ho relationship betv/een claim
ant's June 1973 injury and the September 1, 1980 inciaent.
The Travelers advised the claimant to request the Board con
sider his contention under its Own Motion jurisdiction.’ 
However, it indicated it opposed an Own Motion Order reopening 
this claim based on claimant's "new injury."

The Board, after reviewing the information provided to 
it, does not find the- evidence is sufficient at this time 
to warrant the Board exercising its Own Motion jurisdiction: 
The medical evidence does not .relate claimant's current 
condition to his January 1973 injury. Further, the Board 
is unable to determine if the January 1980 injury is suffic
ient to constitute a new and intervening injury which re
lieves The Travelers of responsibility. However, as stilted 
before, the Board denies claimant's request based on the 
medical evidence v/hich fails to relate his current condition 
to the 1973 injury.

ORDilR

Claimant's request for Own ^Motion relief is deni.ed.

November 4, 1980WCB CASE NO. 79-7566

WILLIAM W. POOLE, CLAIMANT 
Donald R. Wilson, Claimant's Atty.
SAIF Legal Services 
Order on Review

This case is before the Workers' Compensation Bc-ard on 
request by SAIF Corporation'-(SAIF) and the claimant for 
Board review of the Referee's order- The SAIF contends tl.at 
the Referee erred in deciding issues not raisec by t'-.e 
request for hearing, in finding a claim of agqravatiC'i': or 
request for reopening as against SAIF, and in findinc; pre
mature closure by the last Determination Order. The '..-.AH' 
contends that the last Determination Order should be re
instated and affirmed.' The claimant contends tnat he is 
entitled to an award of compensation for permanent and uotal 
disability.

The Board finds that the Referee correctly recited tne 
facts of this case in his order.
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•After de novo'review of the record in this castj, the 
Board reaches a different conclusion than that reached by 
the Referee. The Board finds that claimant has proven by a 
preponderance of the evidence that he is entitled to,an 
award of compensation for permanent and total disability.' 
The Board finds the medical evidence indicates that as a ‘ 
result of this injury and the treatment claimant has re
ceived for it, it has' rendered him unable to return to any 
regular and gainful employment. Claimant had originally 
suffered an injury to his neck for which he received sur
gical treatment. Subsequent to this, claimant developed 
hoarseness of his voice and a psychiatric condition which 
has been diagnosed as reactive depression. The consensus of 
the medical opinion is that claimant has suffered severe 
loss of function of his neck and cervical spinal cord due to 
this injury. Further, he has loss of use of his voice and 
loss of function of his right leg and left’ arm. Claimant,
attempted to maintain his employment as a teacher ’ afu-?r h;: 
injury and initial treatment for it. However, as jndicaued 
by his principal, claimant was unable to perform thi.s job 
and was eventually terminated in November' 1977 due to his 
worsening physical and- mental condition. The evider.ce 
indicates that claimant was a well -qualified, well r<:.specc.ed 
and superior teacher. . Claimant has cooperated fully with 
the rehabilitation people and with all medical providers v/ho 
have treated him. Claimant has worked in many other jobs 
other than as a teacher. The Board- does not find thac this 
evidence indicates that claimant is able to perform any of . 
these jobs. The Board finds it may be beneficial, to claim
ant to receive additional psychiatric treatment to assist 
him, and such trea-tment can be provided, under ORS 656.245. 
Based on the totality of the evidence in this case and 
considering all the relevant factors in determining an 
injured worker's loss of wage earning capacity, the Board 
finds that claimant has established -that, based on n;’ 
severe physical impairments and his severe psychological 
condition, that he has proven by a preponderance of evidence 
that he is entitled to an award of compensation for perman
ent and total disability. Therefore, the Board modifies the. 
Referee's order and grants claimant an award of compensarion 
for permanent and total disability.

ORDER

The Referee's order dated April 4, 1980 is modi.‘:::.ed. 
Claimant is hereby granted an award of compensation for 
peirmanent and total disability effective the date of the 
Referee's order. The SAIF Corporation is entitled to offset 
any payments of compensation that were made pursuant to the 
Referee's order against this award of compensation.

Attorney's fees should be 25% of the increased com
pensation not to exceed $3,000.00.
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CLAIM NO. B 1788 November 4, 1980

OSCAR ROSIN, CLAIMANT 
SAIF Legal Services 
Own Motion Determination

This, claim was established for claimant' s April 2'4,
1963 right knee injury. The claim was closed by Determina
tion Order dated July 23, 1964 which granted claimant an 
award of temporary total disability compensation and com
pensation equal to 70% loss of the right leg. 
aggravation rights have expired.

Claimant's

Claimant was hospitalized on December. 6, 1979 by Dr.
Donald C. James. On the following day, Dr. James performed 
surgery consisting of a valgus producing high tibia] osteo'comy, 
utilizing the Maquet procedure. ,Dr. James, on Augusi 28, '
1980, reported that claimant's condition was medically 
stationary. He noted that claimant continued to hav-.;: dif
ficulty with his knee, and it v;as very painful with ..nte- 
rmittent effusions and discomfort over the intermedial joint 
line. Dr. Janies felt that claimant possibly might require a 
total knee replacement in the future. He noted that claim.ant 
was having difficulty carrying out anything other than 
normal daily activities.

The SAIF Corporation, on September 11, 1980, requested 
claim closure. The Evaluation Division of Workers' Com
pensation Department, on October 22, 1980, recommended that 
the Board exercise its Own Motion jurisdiction and order 
this claim closed with an award of temporary total dis
ability compensation from December 6, 1979 through August 
28, 1980. The Evaluation Division also recommended that 
claimant be granted an additional award of compensation 
equal to 15% loss of his right leg.

The Board concurs v/ith this recommendation.

ORDER

The Board orders this claim reopened and finds that 
claimant's condition is stationary and that claim car. be 
closed. Claimant is hereby granted an award of a'ddicional 
temporary total disability compensation from December 6,
1979 through August 28, 1980. The Board also grants claimant' 
an additional award of permanent partial disability compensation 
equal to 15% loss of the right leg. ' ’ • ,
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November 4, 1980

RUBY (BARBARA) SHIELDS, CLAIMANT 
Robert A. Bennett, Claimant's Atty. 
David O Horne, Employer's Atty.
Order On Review

WCB CASE NO. 79-6795

The employer seeks Board review-of the Referee's order 
contending the award of compensation is not supported by 11.e 
evidence.

The Board finds the Referee's opinion and order cor
rectly recites the facts.

After a de novo reviev/, the Board reaches a conclusion 
different from that of the Referee. In this case, claiman'i. 
is approximately 49-years old and has a high school education, 
she also attended' college for a year. She has v/orked in <: 
variety of jobs such as a waitress, bartender, mill v/orkcr, 
sales worker, and container assembly. While with this em
ployer, claimant developed a lung condition due to exposure 
to epoxy.

Dr. Tuhy felt claimant had a 40-50% respiratory impair
ment, but could not determine what portion of the impairment 
was due to claimant's work exposure and what portuon v/as the 
result of other causes. Claimant's pulmonary function.is 
approximately 2/3 of normal.

Dr. Baker feels claimant can work if she is not ex
posed to large amounts of airway irritants.

Based on the evidence in this case and considering all 
the relevant' factors in determining an injured worker's los:" 
of wage earning capacity,, the Board finds the Referee's aw^ard 
of compensation is excessive. The Board finds the claimant 
is entitled to an award of compensation equal 'co 128° for 40% 
unscheduled disability for her respiratory problems. This 
award of compensation is in lieu of all previous awards of 
unscheduled disability claimant has been granted for tnis 
injury. The Board urges the Field Services Division to 
contact claimant and offer her assistance. The Board further 
urges the claimant to fully cooperate with the Field Services 
Division.

' ■

The Referee's order dated March 24, 1980 is modified.

Claimant is hereby granted an award of compensation' 
equal to 128° for-40% unscheduled - disability for her res- 
'piratory disease. This is in lieu of all previous aw’ards of 
unscheduled disability claimant has been granted for this 
condition. " , ' .
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The remainder of the Referee's order is affirmed.

This matter came on regularly for hearing :.n Portland, 
Oregon on February 25 , 1980 , before Nathan Ail, Referee. ,C2.aimant 
appeared v/ith her attorney Robert'A, Bennett and defendant was 
represented by David Horne. The matter was closed.the same day. .

The sole, issue is extent of disability. Claimant is 
dissatisfied with her Determination Order of July 25, 1979 which 
failed to award permanent disability compensation.

FINDINGS:

Claimant is 49 years of age and has a high school educat
ion. She has work experience as a v/aifress, bartend<2r, knitting 
miill worker, sales worker and container assembler. On Ocrober 12, 
1978 claimant suffered and occupational lung disease due to exposure 
to epoxy while doing electronic assembly work’. ' She eventually came 
under the care of Dr. Baker, allergist who concluded she was-medical- 
ly stationary in June 1979. He stated she had asthma and fixed 
irreversible obstructive lung disease. He recommended work in an 
area relatively free of significant airway irritants and especially 
the epoxy resins. (Exhibit 17) .

In October 1979, claimant was examined and evaluated by 
diseases of the lungs. He concluded she had reactive air- 

disease which v;as precipitated by exposure to epoxy material 
at work. He also found unrelated hypertension, moderate obi.;sity 

of a menopausal syndrome, anxiety and depression.. He 
stated she should not return to work involving exposure to epoxy 
paints and should avoid things that bring on difficult 
pain and cough, such as moderate or

Dr . Tuh;^- 
way 
used 
elements

on
severe exe t ion

much cigarette 
could do light 
opined she v;as 
impairment was 
AMA classes of

breathing, 
certain s p r a'

smoke and nonspecific lung irritants. He felt she 
v/ork in an enviornment free of such irritants.- He 
medically stationary and estimated her respiratory 
40-50% impairment "of the .whole man" according 'to 
respiratory impairm.ent. (Exhibit 24).

Claimant testified her condition causes intermittent . 
facial swelling, dizziness, shortness of breath,'and a feeling of 

in the chest. She reacts to exertion,.air pollution, bu 
coldness. She stated she can no longer participate in

or do yard work. She has sought

heaviness 
fumes and
sports, dance, fish, vacuum, mop ......
employment at various plants however they were either not hiring 
or there was pollution exposure. Her doctors have recommended she 
give Up smoking.

Linda Gale, private investigator retained by the insur-;.'r 
testified she had claimant under surveilance for several'days. On 
one occasion for a two and half hour period she saw claimant playr.ng 
bingoin a "smoking section" during which time claimant smoked four- 
cigarettes.
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If appears from the medical evidence claimant has an 
irreversible pulmonary condition which limits her employment to 
light work in- an enviroment free of epoxy and numerous other, 
tants. According to Dr-. Tuhy, her impairment is 40-S0°j " of 
whole man." ' .

OPINION:

irr i- 
the

#

The evidence indicates claimant has suffered permanent' 
physical impairment as a result of her industrial injury,. Upon 
considering her physical impairment, age, education and training,, 
work experience, trainability andmental capacity I find claimant 
has been permanently precluded from:a large segment of the labor 
market.

ORDER: , ' -

IT IS NOW THEREFORE ORDERED that claimant be paid,an 
av/ard of permanent partial disability equal to 192 degrees for 60% 
unscheduled disability for reactive airway disease.

IT IS FURTHER ORDERED that claimant's agreement with her 
attorney be approved for the payment of an attorney fee to the ex
tent of 25% of the increased compensation awarded herein but not to 
exceed $2000.00.'

#

WCB 79-1319 November 4, 1980
RONALD WATSON, CLAIMANT
Steven P. Pickens, Claimant's Atty.
SAIF, Legal Services 
Order on Review

The SAIF Corporation (SAIF), seeks Board review of the 
Referee's-order entered in this case. The' SAIF contends 
claimant failed to prove he suffered a compensaible injury.

The Board finds the Referee correctly recited the fact: 
of -chis case in her order. •

• After a de novo reviev; of the record in this case, che 
Board reaches a different conclusion than the Referee.' On 
January 9, 1979 when claimant filed his claim for this ,:n- 
jury, he indicated his injury of January,?, 1979 was caused 
by "inspecting livestock, working chutes, and other var.'-.ous 
strenuous activities." Dr. Handelman first examdned claim.ar.- 
on January 8, 1979 and fails to mention any work related in
jury and, in fact, reported claimant denied any ocular 
trauma. At that time, claimant indicated he had been having 
difficulty with his vision for two days.
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However, claimant later remembered he had been struck 
in the right eye and nose on December 12, 1979. Claimant, 
testified he had been walking to a restroom and ran into a 
piece of pipe at about eye level.

The Board does not find claimant's testimony to be con
sistent. He fails to mention any eye trauma on the Form 801 
and when questioned by Dr. Handelman. The Board has such 
serious questions about how or if this alleged injury occurred 
that it cannot find claimant has established he was in fact 
injured as he testified he was.

Therefore, the Board reverses the Referee’s orde::' in its 
entirety, finding claimant failed to establish legal causation 
between his work and his eye condition.

If the Board had notfound claimant had failed to establish 
legal causation in this case, the Board would still,have denied 
claimant’s claim. There is no evidence that claimant suffered- 
any "blunt trauma" to his eye as reported to Dr. Handelman. Dr 
Handelman reported claimant's right eye had old retinal tea's 
and untreated retinal tears in the left eye. Claimant has 
severe myopia. Dr. Handelman felt based on a history vof blunt 
trauma to the right eye and an eye with vitreous and retinal .. 
degeneration, the injury to claimant's right eye in DecemlDer 
1973 caused the retinal detachment.

However, Dr. V/eisel who has treated clainvint since 1967 
opined the retinal detachment • occurred on approximately Jc'.nuary 
7, 1979. He felt this condition did not arise from any on-the- 
job injury, but was related to claimant's severe myopia and 
retinal and vitreous degenerative changes associated with the 
myopia condition. Dr. Handelman had noted than claimant: v;as in 
a "high risk" category for development of spontaneous retinal 
detachment without any trauma. The Board finds Dr. Weisel's 
opinion in this case to be more persuasive. He has bevcr. treat
ing claimant for a number of 'years. Further, the inconcsis- 
tencies given by claimant as to how and when he experienced 
difficulty with his eye, causes the Board to question Dr. Hand- 
elman's opinion based on the history given-to him by Ciciimant. 
Therefore, based on the v/eight of the medical evidence, trte 
Board would affirm the SALF's denial.

ORDER

The Referee's order dated April 10, 1980 is reversed in 
its entirety.

The SAIF Corporation's denial dated February 1, 1979 is 
restored and affirmied.
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CLAIM NO. B 830 C 390456 November 4, 1980

CHARLES WILLIAMS, CLAIMANT 
Walter Aho, Claimant's Atty. 
Fireman's Fund, Employer's Atty. 
Own Motion Order

Fireman's Fund provided rhe Board with a September 9, 
1980 report from Dr. Keizer. Dr. Keizer reported that on 
April 11, 1972 claimant had 'suffered an injury to his left 
foot. On April 23 , 1980 claimant underwent additiojial- 
surgery on his foot. Dr. Keizer related the need- for this 
surgery to claimant's 1972 injury.

Claimant's aggravation rights have expired. Fireman's 
Fund indicated it did -not oppose- an Own Motion Order re
opening this claim'effective April' 23, 1980.

The Board, after reviewing the-evidence in this case, 
finds the evidence is sufficient to v:arranf the reopening of 
this claim effective April 23, 1980 for payment of com
pensation and other benefits provided .for by law uncil 
closed pursuant to ORS 656.278.

IT IS SO ORDERED.

m

m
WCB CASE NO. 79-3260 November 5, 1980

PHYLLIS I CORBETT, CLAIMANT 
Malagon & Yates, Claimant's Atty's.
Schwabe, Williamson, et al, Employer's Atty's. 
Amended Order on Review

Cn October 29 , 1980 the Board issued its Order- 
in -the above entitled case. The Board has since bee 
of some errors in the Order. The heading should be 
to indicate that employer requested this review. Th 
contends that claim was not prematurely closed and c 
was not entitled to additional temporary total,disab 
The Board finds that the Referee's order was correct 
for.his description of the injury. According to the 
claimant slipped and fell while walking across the f 
the steam room injuring her back. The Referee's ord 
be affirmed and adopted with the above correction.

cn Reviev; 
n advised 
corrected 
e employer 
laimant. 
ility. 
except 
record, 
loor in 
e.r should

The remainder of the Board's order should be affirmed. 

IT IS SO ORDERED.
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RAY GURNEY, CLAIMANT
Steven P Dickens, Claimant's Atty.
SAIF Legal Services 
Order on Review

WCB CASE NO. 79-2457

The claimant seeks Board review of the Referee's order 
entered in this case. The claimant contends he is entitled 
to an increase in his permanent partial disability awarded 
for this injury.

The Board finds the Referee correctly recited the facts 
of this case in his order.

After a de novo review of the record in this case, the 
Board modifies the Referee's order. Claimant is in his early 
60's and has a sixth grade education. ile has worked as a' 
logger, greens keeper and as a truck driver. There is no 
history of prior back trouble. Because of this injury, claimant 
has undergone surgery. The Orthpaedic Consultants felc clairaant 
had a total loss of function of his back in the moderate range, 
but only a mildly moderate loss of function of his back due to 
this injury . They felt' claimant' s .pulmonary problem war; more 
disabling than his back condition. Dr. Yamodis concurred with 
this report.

The Board finds claimant's pulmonary problem has worsened 
since claimant's injury and cannot be considered as a pre
existing disability within the meaning of ORS 656.206(1) (a-). 
However,-the Board, based on the evidence in this case, finds 
claimant is entitled to an increased av;ard of compensation.
The Board does not find claimant is■permanently and totally 
disabled. However, the Board finds claimant is entitled to 
an award of compensation equal to 160° for 50% unscheduled 
disability for this injury. This award is in lieu of all pre
vious awards of unscheduled disability granted claimanr for 
this injury.

ORDER
The Referee's order dated March 6, 1980 is modifi'.''d.

Claimant is hereby granted an awar.d of compensat:.on. 
equal to .160° for 50% unscheduled disability for his b:\ck 
injury. This is in lieu of all prior awards of nnschcd'iled 
disability claimant has been granted for this Injury.

Claimant's attorney is hereby graiu.ed a reasonab.le 
attorney's fee for his services in connection with thin. Bo.ara 
review in the amount of 25% of increased compensation not to 
exceed $3,000.-
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WCB CASE NO. 78-730 November 5, 1980

LINDA LEE HARRY, CLAIMANT
Evelyn Scott Ferris, Claimant's Atty. ‘ •
SAIF Legal Services ' ' '■
Gary Allen, Employer's Atty. '
Order on Reconsideration

On October 21, 1980 the SAIF Corporation (SAIF) moved the 
Board to reconsider its Order, dated October 3, 1980, remand
ing V7orkers‘ Compensation Board Case No. 78-730 to the Hear
ings Division for additional evidence. This had beeri done 
based on the Board's granting claimant's motion to do.

The Board, after considering SAIF' s'motion, sees no, reason 
to reconsider its order. Therefore, the Board denies SAIF's 
motion to reconsider.

ORDER .
(The SAIF Corporation's Motion to Reconsider is denied.

#

November 5, 1980WCB CASE NO. 79-2863

ELLA JEAN KNIGHT, CLAIMANT
C. H. Seagraves, Claimant’s Atty. 
Daryll E Klein, Employer's Atty. 
Amended Order on Review

In the Board’s Order on Review dated October 30,-1980 
for the above entitled case, the second paragraph of the Orde; 
on page 2 incorrectly stated the award of compensation to be 
256° for 85% unscheduled disability, the 85% being incorrect.

The award of compensation should properly be stated as 
being 256° for 80%'unscheduled disability for claimant's back 
injury.

#
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November 5, 1980

m

#

WCB CASE NO. 79-5869

GORDON H LUCAS, CLAIMANT 
Huffman & Zenger, Claimant's Atty.
SAIF Legal Services 
Order on Review Amended

The Board issued an Order on Review in the above entitled' 
case on October 24, 1980. The order was not clear and should 
be corrected to-reflect the following changes. The second 
full paragraph should be deleted and the 'followincj paragraph 
inserted in its place:

"Claimant seeks Board reviev; of the Referee's 
order which granted him additional temporary 
total disability from August 2, 1978 through 
November 28, 1978 and affirmed the March 8,
1979 Determination Order with respect to the 
award of 27° for 20% loss of the right 'foot."

The second full paragraph in the "Order" portion of the Board's 
order should be deleted. ,

The remainder of the Board's order is affirmed.

IT IS SO ORDERED.

November 7, 1980WCB CASE NO. 79-10,988 

GEORGE A EVERTS', CLAIMANT
Eichsteadt, Holland, et al, Claimant's Atty.
SAIF, Legal Services
Order

On October 20, 1980, claimant's attorney advised the 
Board claimant had suffered a stroke during the week of 
October 5, 1980. Claimant's attorney felt the stroke v;as 
directly-related to both high blood presure and to the • 
employment-related assault of September 15, 1974 which had 
resultc-id in claimant's serious head injuries. Claimant's 
attorney requested the Board withhold its reviev/ of this 
case to allov/ him additional time to determine if the medical 
doctors could relate the stroke to claimant's 1974 injury. 
Claimant's attorney felt that with this additional informa
tion he might seek reopening of the hearing.
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The'SAIF Corporation (SAIF) advised the Board it ob
jected to claimant's motion. SAIF states this, case has al
ready been tried and submitted to the Referee. The Referee 
ruled adversely to claimant's contentions. SAIF contends it 
would be improper to withhold review of this case or to 
reopen it. It is SAIF's position that claimant could file an 
aggravation or new- injury claim for. the October 1980 incident

The Board, after considering the arguments of both 
parties, denies claimant's motion. The Board sees no reason . 
to withhold its review of this case or to reopen the hearing. 
The Board agrees with SAIF that, to do so at this point would 
be improper. • .

ORDER ..
Claimant's motion to withhold review of this case is 

denied.

m

November 1, 1980SAIF CLAIM NO. D 3824 

CURTIS G FAHY, CLAIMANT
Myrick, Coulter, et al. Claimant's Atty's. 
SAIF Legal Services 
Own Motion Order

. On October 2, 1930, claimant, by and through his attorney, 
requested the Board exercise its Own Motion jurisdivorion aitd 
reopen this claim. Claimant had bn January 28, 1974 injured 
his low back. This'claim was closed and claimant's aggrava-' 
tion rights have expired. Attached to claimant's request 
was a medical report from Dr. Weinman.

#

Dr. 'dcinman reported that claimant, on May 20, li'3C.- 
had been experiencing low back and right leg pain since May 
18, 1980 when he had trouble getting out of bed. The doctor 
recommended claimant rest. The diagnosis v;as a probatie 
herniated right lumbar disc. By June 3, 1980, Dr. WeMvo:;.' 
ir.dicaued claimant v;as back to "what was normal" for hiru .end 
released claimant for regular work. Dr. Wein.r.an felt this 
claim should be reopened from May 18 , 1980 unti], June 3, 
1980. .

The SAIF Corporation (SAIF) in October 1980 advi.sed one 
•Board it opposed an Own Motion Order reopening- this ciaiim. 
SAIF noted claimant's current complai.nts resulted f-roi.'i a nev; 
incident which occurred when claimant tw'isted his ba.nk, 
getting out of bed. It did not feel it was responsible for 
claimant's current condition.
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m
The Board, after reviev;ing the information provided to 

it, does not find any evidence relating claimant's condition 
in May-June 1980 to his January 28, 1974 injury. ■ Therefore, 
the Board denies claimant's request for Own iMoti.on relief.'.

IT IS SO ORDERED.

CLAIM NO. B 66126 November 1, 1980

BARBARA FOSS, CLAIMANT 
SAIF Legal Services 
Order

#

m

The Board, on August 14, 1980, denied reopening of this 
claim under its Own Motion jurisdiction. The Board found 
the evidence was insufficient to warrant reopening. Jlaim-.nt 
attorney, on Sciptember 12, 1980, requested the Board recon
sider its order.

On September 7, 1980, Dr. Berkeley reported claii’Vint 
had pain in her lov; back, leg, neck and shoulderarm. A 
myelogram revealed a C56 sponylopathy. No rrsrgery vs-ss 
Ficheduied to correct this condition. Dr. Berk-.ley cc-vmented 
he had not said claimant's ce.i:vical piobleri; was ,rcla-.-.ed to 
her back condition i he felt because of claimant's back pair, 

sciatica, sheand riglri was "100% disabled

- Subsequently, claimant's attorney proviced the Bcc-rc 
with additional argument concerning claimant's disakcLlity. 
Further, affidavits from peopj.e who knew claimanu were, fcr-
v.’arded to the Board, 
the SAIF Corporation

Also medical bills were fo 
(SAIF) and the Board.

•ar.'led to

On October -27, 1980 SAIF advised r.he 
willing to pay for all treatment that was 
ant's lov/ back condition. It felr. it did 
res'ponsibility for treatment of claim.an'f: 
shoulder problems.

Board it was 
needed for c 
not have 

; cervical

The Board, after reviewing the rather extensive t'/i- 
dence in thi.s case, finds the evidence does not estab'liwSh a 
causal VlOxuc between claimcint's original 'injury and her 
current upper back and neck ccraplaints. Further, the evi 
dence does not supporr reopening of this clairu by th.c :-'oard,

Therefore, the hoard, aft-er reconsidering its A.u,(ust 
14, 1980 Own Motion Order, sees no reason to cIcOj: tint order
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The Board's Own Motion Order dated August 14, 19150' is 
affirmed.

CLAIM NO. 21C100369 , November 7, 1980

ALDINE KEITH, CLAIMANT
Pozzi, Wilson, et al. Claimant's atty's. 
Own Motion Order

m

On September 22, 1980 the Board ordered this claim 
reopened for payirient of compensation' and other benefits if 
and when claimant entered the 'pain clinic as an inpauient. 
The .employer and its insurance carrier requested•the Board 
reconsider its order. The Board's order v;as abated 'oecause 
the appeal time was expiring.

carrier 
reason ■

'he Board, after considering the emplcycr's and its 
contentions and claimant's responseset^s no

:o change its original order. Therefore, i:he Board 
orders its September 27 , 1980 Ov/n Motion Order rein;-;:.:rtcd.

in
Tlie Board, 

reinstated.

ORDER

s Ov/n Motion Order dated September 22, 198C

November 7, 1980WCB CASE NO. 79-6300 
LARRY R PAYN, CLAIMANT
Olson, Kittle, et al, claimant's atty's.
SAIF Legal Services
Own Motion Determination

This claim for claimant's December 20, 1973 :.:ic nt knc i.
injury was reopened by the Board under its C//n Motion juri.s- 
diction in July 198,0. This v/a.s based on Referee Neil's 
recormnendation that since claimant's aggravation rig':vcs hao 
expired, the Board reopen this claim .effective the date 
claimant entered the hospital for the July' 2 7 197 9 .lurgeiy
on his right knee. The surgery performed by Dr. Laubengaye'.' 
v;as a release of the lateral retinaculuiu of the :-igh.. 
which hopefully would relieve pain in the patcllci.
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In January I960, Dr. Balir.e examined • claimant and found 
claimant's condition was medically stationary. Re r^- '.om- 
mended claimant not undergo additional surgei"-.'- On Rebruary 
12, 1980 Dr. Laubengayer found claimant's conditi.on v/as • 
medically stationary. Ke felt claimant had a "very mild 
impairment" in his right knee. In May 1980 claimant £ell 
and injured his right knee. Dr. Laubengayer felt claimant 
iTiight rn-quire additional treatment if his knee condition • 
worsened.

On
de terrain 
tempoary 
compensa 
Compensa 
claim be 
of tempo 
1979 thr 
equal to 
20% loss

October 3, 1980,'the SAIF Corporation requested a 
ation be made'of claimant's entitlemenr to additional 
total disability and permanent, partial disability 

tion. The Evaluation Division of the \vorkers' 
tion Department on October 27, 1980 recommended th.in.
closed and claimant be granted an additional , av/ard 
rary total disability compensation from July 26, 
ouqh February 12, 1980 and additional compensation 
10% loss of the right leg making a total award of 
of the right leg.

■ ORDER

Claimant is hereby granted'an award of additional 
temporary total disability compensation from July -26 , 197s 
through February 12,-1980 and additional compensation equa 
to 10% J.oss of his right leg making a total av/ard 02: 20% 
loss of the right leg.

Claimant's attorney v;as granted ’ an av;ard of attorney 
fees in the Board's Own Motion Order entered in this case.

1

WCB CASE NO. 78-10,286 November 7, 1980

BONNIE B PRATER, CLAIMANT 
Dan O'Leary, claimant's atty. 
Roger A ludtke. Employer's Atty. 
Amended Order on Review

The Board issued its Order on Review' on October 28 , 1980 
in the above entitled case and failed to include a provision 
for attorney's fee. The Order should be amended as follow’s:

"Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with 
this Board review in the amount of $350, payable by 
the carrier."
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The remainder of the Board's order is affirmed, 

IT IS SO ORDERED.
#

WCB CASE NO. 80-5174
ELSIE RIOS, CLAIMANT 
James Francesconi, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Suspending Board Review

November 7, 1980

On October 21, 19C0 clain'.ant, by and through her attor-' 
ney, requested the Board extend the time for the filing of 
briefs in this case and possibly to join the SAIE’ Corporation 
to a nev; injury case. The • Referee in this case found clai::i- 
ant had experienced a new injury and denied claimant's 
aggravation claim. Claimant has filed a new injury claim 
which was denied and a hearing is pending on that denial.

The SAIF Corporation advised the Board it cojected to 
claimant's motion to join it to the new injury pr:)cee'..ing£. 
However, it .did not object to an extension of time fo;.' tne 
filing of briefs in -this case until a decision has n 
entered in the new injury claim.

The' Board, after considering the contentions of loth 
parties, finds, it v/ould be in the best interest of juscice 
if the briefing .schedule in this case was extended urvt.ii •: 
decision has been entered in the new _.njury claim. There-' 
fore, the Board orders that a briefing schedule will .-.ot be 
established in thi.s case until the Board has been adv.ised
that an appealable order has 
claim.

IT IS SO ORDERED.

been entered .in the new irw'ur'-'
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WCB CASE NO. 79-9379. November 7, 1980
JOE E. ROBERTSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion and Order Referring for Consolidated Hearing

On October 6, 1980, claimant, by and through hie 
attorney, requested the Board exercise its own mo.tio'i juris
diction and reopen this claim for his January 14, 1975 injury. 
Attached to claimant’s request were medical reports, from br. 
Campagna. '

In December 1979, Dr. Campagna reported that claimant 
was com.piaining of neck and right occipital pciin. ?!e noted 
that claimant had suffered a lov/ back injury in 1965 and a 
head and neck injury in 1973. Dr. Campagna felt that claimant 
had a post concussion syndrome and cervical spoiidylosis a:; 
the C5C6 and C6C7 levels. It was Dr. campagna's opinion 
that claimant's current upper back condition arose out of 
had been aggravated by the January 14, 1975 injury.

or

On October 22, 1980, SAIF advised the. Board than it 
opposed an Owm Motion Order reopening this claira for treat
ment of claimant's spondylosis on the basis that this claimi 
was established for a contusion to claimant's left shoulder.
It advised the,Board that a hearing was pending in Claim No.
D 367993, cn its denial of responsibility for a new injury 
occurring in 1979.

The Board, after reviewing the evidence submiti:ed finds 
it would be in the be.st interests of the parties if the 
Board referred uhis case to the-Hearings Division to be set 
for hearing. This matter is to be consolidated with the 
pending hearing regarding SAIF's denial in Claim No. 1 
367993. The Referee .shall take evidence and determine whethe: 
claimant's cu.rrsnt cervical spondylosis condition .relate..! 
to his January 14, 1975 injury and represents a woiw..ening 
thereof since the .last award or arrangement of compensati-cr:
in that claim. Upon the concD.usion' of the liearing, ties 
Referee shall, request a transcript- of the proceeding.'-- be 
prepared and forward it to the Board together 'with tne ex- 
■hibits, and any other evidence submitted at the hearing.
The Referee shall make a reconimendation to the Board on 
claimant's request for Ov/n Motion relief based on the record 
established at the Hearing.

IT IS SO ORDERED.
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WCB CASE NO. 79-7134 November 1, 1980

KENNETH L. WARD, CLAIMANT
Olson, Hittle, Gardner & Evans, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board.in the above-entitled matter by, 
the claimant, and said request for review now having been- 
v/ithdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and-the order of 
the Referee is final by operation of law.

November 7, 1980WCB CASE NO. 79-8422

BILLY WASHINGTON, CLAIMANT 
Stoll & Stoll, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

'A request for review, having been duly filed with the 
Workers' Compensation' Board in the above-entitled matter‘by . 
the claimant, and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED-that the request for review nov/ 
pending before the Board is hereby dismissed and the -order of 
the Referee is final by operation of law.

November 13, 1980WCB CASE NO. . 78-9808

WILLIAM JOHN AMRHEIN, CLAIMANT 
Frank R. Alley, III, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF- Corporation see}:s Board review of ^he A. fe;:. 
order which revoked the order v/'nich declared fhe empif.ye.: 
non-complying.
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T.’.d- Board, al‘i,er de no^'o rov.ic'//, affirm-:, and ador-ts tra 

Oi:.j.n;!,on and Ord.er of ■■:he dveferoe, a ropy of xa afrac.;oa
herGdco and, nv :his reference, la made a n.

v; n j. ' .'1 X!'.''
X'X :’;e re o r

ORDEd

Th(-: order of the- B.eferee, dated February 2.', i')B 
Lifirmed.
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epteraber 30 , 19 78 and reinstated or. Octobercanceibed on
v/ith ■ receipt of the required deposit, ORS 656.552 . 
could request that funds on deposic with the Fund 
premium, .but the Fund need not honor such request, 
the circumstances. The employer''s deposit v/ith the Fund was i.ntact 
during the period October 1 through October 12, 1573. However, 
there was no automatic transfer of these funds because it v/as not

12, 1978 
n 'employer 
applied to 
P e n c. 1- n c" o

determined that he would renev; coverage' v;ith the Fu.nd. He applied
again for coverage on October 12, 1973 with the recniisite registra
tion fee ('Fir. Fx. \r

OPINIOh

Determination date of policy was Saturd 
1978. • The next business, day was iic-nday, October 
120; 137.010.' At issue is v^hether fne employer m 
of the annual renewal fee pursuan't to ORS 656.50s 
provides for te]:mination of .coverage by -the Fund, 
a contributing employer to pay any required contr 
pretLium, or deposit on or before the due date, th 
minate the coverage by criving' the employer writte 
ation. The termi.nation is effective at midnight., 
days after the da':.e notice is mailed. Piov/ever, t

■ / 5c.ote-'!iC-'j 1 jO ,
1975, ORS 17i. 

ie tim’.sly payment 
ORS 6 5 5 . A '.L /

On failure of

not take effect, if .prior to the effective date, , 
the contribution fee, p'reniium or .deposit due tocre 
alty imposed. .The employer contends fnai; the mai 
constituted a payment pursuant to ORS 6 55./! 27.

L
th

Ui i_ 1 o n , .Lee,
-Unc 5r.a 1 i t.er — 
.notice of ter.min- 
ot 1C-So ti 1 a.n j0 
mdnaticn does 
e emplov'er pays 
er with any pen- 
nc; of tf;e fee

Tne cFiock dated Septeinber 29, 19 78 ]n tiic 
to the State Accident Irisurance FuCid shews a bank d 
ober 5 , 1978. Several other checks, vdiich the empi 
v;ere .mailed the' same day, shov; bank date stamps on
The State Accident Insurance Fund cites ORS 656.419 
position that rc-jouired fees o.r preruiums be receive^' 
However, tl'Lis section concern.s is.suance of guaranty 
distinction to ORS 656.427 which provides for termi. 
erage. While 656.419 provides that the fees or pre

aiviGunt of /Id 
ate stump Oct- 
cyer testified 
October 2, 1973; 
(3; for tl'iU pro 
by the Fund', 
cont C’Cts in

mium.s i.u’.St 0(-.i

m

received by the Fun* ORS 5 56.4 27 trovides oni'
may be terminated if a contributing employer fails 
quired contributions, fees, premiums. As the termi 
was o/i Saturday, the-'; employer would be given til th 
Monday to make payment. The evidence indicates tha 
done business with the State Accident Insurance F'u.n
ana naa al lVS
qjenerai rule

maae payments 
; that toscina

bv 'iua.il, and in thes
o.t

Am Jur 2d ir'uvmen ■ ection 1
d by tiie 

tiiO employe.

cl letter i;: o r. s 1: .i. tue
___ There is no ev'idcnc
Fund, ho'wever,- ther.a is u

.t coverage 
to p aV re- 
.natio.n date 
£ j. X n g
t claima.nt had 
d for many year 
t'ppe cases , ■ the 
s ca'.m.i.cnt, 5 0

check -was
evidence that tne employer prepared several cne< 
l97'3,some of 'which v/ere deposited 'the foilowin*d Men 
4 27 required receipt by the r'und .it-iiiust be presume 
would have so stated as in ORS 6 56.4,19. Having see 
the. witnessess and havinc; examined all of tiie evide 
I find tliat cluiman'; mailed the requisite payraeni 'c 
date,and conseqeentiy paid it pursuant to ORS 656.4

n c o .n't r a'/ e r t e a 
d a “ e d ii e p:: e m o e r 21, 
c. a y. h a a 'ORS 6 56. 
d t h C; s; t £i t u 'i e

nee in this case, 
e f o i: e the- c u e
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IT IS ROl-7 THEREFORE ORDERED that SO much c 

and Final Greer No. 5055-A as declares Boyd Cars cans 
stensen Cojis true cion a non-complying employer be, an 
by is, revoked. . > .

ORDiER
f Protesed

a
trn

.a' Car- ■ 
sSiSie nor O'

SAIF CLAIM NO. A509799 November 13, 1980

ETTIS R. BROCKETT, CLAIMANT 
Cash R. Perrine, Claimant's Atty. 
Marshall C. Cheney, Employer's Atty. 
Marcus K. Ward, Atty. for SAIF.
Own Motion Determination

m

#

This claim,for claimant's October 24 1955 back injury 
was reopened effective January 16, 1979 by the Board under 
its own motion jurisdiction.- This claim had been originally 
closed in 1958 and claimant's aggravation rights have expired. 
The claim was reopened and closed subsequently resulting in 
claimant receiving a total award of compensation equal to 
70% loss of function of an arm for unscheduled disabilitv.

worljjc’
expe-

Claimant returned to work after this injury iirt 
at several different jobs. However, he continued t. 
rience back problems.

Dr. Carroll began treating claimant on -Jar-uary lo,
1979. He released claimant for a "trial of work," but claimant 
could not do the work because of increasing back pain. On 
June 20, 1979, Dr. Carroll reported he felt claimant should 
retire v;ith total disability due to his lev; back condition.

The Orthopaedic Consultants, in Novembe:: 1979 , reported 
claiiT.ant's stopping work was the' best treatment for k.im.
They felt claimant was unable to perform any gainful occupa- ' 
tion on a sustciined basis and v/as permanently and totally 
disabled.

On September 3, 1980, Dr. Bernson reported n.e had 
discussed with claiiuant the possibility of y:)er::ormirjg 
additional tests and surgery on clain'.ant. Cl-ii:.umt v/us 
against such additional treatment.
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The SAIF Corporation, on October 6, 1980, requested a 
determination be. made of claimant’s disability. The Evaluation 
Division of the Workers' Compensation Department, on October.
30, 1980, recommended this claim be closed witn an award of , 
additional temporary total disability compensation.■ from 
January 16, 1979 through September 3,' 1980 and claimant be 
granted an award of compensation for permanent total disability

ORDER
Claimant is hereby granted an award of additi.onal 

temporary total disability compensation from January 16,
1979 through September 3, 1980 and an award of compensation 
for permanent total disability effective September 4, 1980.

Claimcint's attorney was awarded a reasonable attorney's 
fee in the Own Motion Order dated August,15, 1930.

WCB CASE NO. 78-2647 November.13, 1980

LYNN CRAMER, CLAIMANT
Gary Bisaccio &uKerry Chipman, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

■ Ti:e claimant seeks Board review cf the Referee's order 
wh.rch aifirmed SAIF' s >ienial of his claim for hccirt 
attacri..

T'k.r Ro^i.rd, after cle novo revievs', -affirn-.s and acopt.-:' tne 
C'pinion and Older of- the Referee, a copy of j.n atf.aciiG;d
Irureto and, b> this reference, is mace a part iie.reor.

ORDER

Thu order of the Referee, dated April it, 1930, is 
af firmer.

This matter came or. regularly for hearwnc on February 
12, lO^SO before Ratl^an Ail, ReTeree. Cla iranf appearrri arn was 
represented by terry Chipman and Cary Bisaccio. Al Cwen repre
sented SAIF. Aj'ter rha 1; ■ sec.eion the hearing ira.c roc-,>nve;:eri or. 
February 13. The record closed aftcs' oral arcjiavientn on March .1 1930.^

Tne so.Le in-sue . s cc-iiiO'-'r 11 tv,
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I-:

CIaiir,ant ‘ciion a 45 year olci t:eleviaic.
L'c-rGd’ an acute rnyocara lal inl'crcr-ion at his ..lace cl 
durinc the laorning ot January .10-197S. Tive wort epi 
related were unwitnessed. Ke had no prior mev-l; cal Sii 
.such condition; althousjh he had 'expe r ienced 'int eirnii ti:

VJhen adroit ted to the hcscita.:-c;iest pram previous.LV.
t; n e o ir\ e r q e n c y room nurse reportec a history oi: onso^-
.mc on a . v. however the medicail rrisiclent reported i: 
onset occurred approx'lnuicely ar. noon while eat:.ng lun 
2 pgs. 3 i- 11) . Dr, Amato, inrernist who created him; 
p^ital and thercarter reported he.had been sirting at 
omch v/her. the initial episode occurred. The hospir.n 
roveruls a JiamJ.ly background oi heart problem.': includi 
brotlicM.', sist^j];, .mother and rather. It also revealed 
ed one or two packs or cigarettes a 'day for a.pproxima 
Dr. Amato advised ii: February, 197d that he was unab.l.'\mato 
11: e infarct .i o n .v; a: a direct result- of job oopoosure.

:• rrr.r. 
einpjl 
.lode 
sto r 
er.t 
th a 

vj h i 1 
h e s 
ch .
• at
hi.s
a. I'l i

ng c 
he

te ly 
.1 to 
dxh i

1 ; b I. ■"

oymenr. ,
•■/ o f

■ ‘ 1 -- ^ 
t druy ■
1-:- v/o r I< - 
udden

X n j. c 1 w
the hoc- 
'.'.'o r k 
suory 
la iraan r.' . 
had smok' 
A 0 y e a r ■
C cl t’. £,*

hit 3) .

• On Febr uai: y 10, 1973 claimant' was in. cer\’.i e ‘Ved O'-' j'jar n 'j r -'i
Pre nt s. s R . h;. for S AIF The .1 n t e r v i e vi w a s r e corded and later
ora n.-3 cribed ( I I'l ,i. b i t s 10 k -ii; respectively. ho repc r tec hie s t r. r t —
ed 1. k at 9: 30 .h.M. th e da y i n q u e s t i 0 n a n d .r c c o r d i n g to .his S.i.Cj.
routi e movc:''i some T . V. set it .1 n c .1 u c i. n g c o n s o ]. c o. iHi kid :cn .la
a ny *c n I ng unu.s r. .,'i u- OCC 1 j r r ed unci 1 a iron t 11:00 .■']. a f t r.. he hac!
P -- r: ked up 'and p 1 a. c e t; a fort y pouruj chassis on r.he v-.ur .k bench, r .r"pa i r e d it and put it down . ii e tnon lifted ano thcr ;; O t y p c: u n d
C h S o i s ’which ,L e j. t a s i f it v/e i'ghcd t-wice as much as it did. fi
s ■/ mpto iis T.hen coinm en ced . (F X n: bit 11 pgs. .3,3, r C '/ U *./ 1 lie fid vis r -
her he smoked one h a1f pac k of cigarettes a ci ay. (F-- ibic 11 pc . 10

Dr. riarv/ood M . D. , 111 e d i c a i. c o n s u 7i. t e n c for h /, IF,, opined
the re was no C a u :i 3 ]. r G .1 atio nsj': ip. He based hi s op in 1 .:n OP. the
r. i ,s to L of sr: O i: Lng , f a mily h-fs tory, which he 1 a 'c 0 -1. e d high.:.y a i.g -n i. f ic ct n t r i s factor and V claimant was oc sub j e-cted to
a u f
A

• •
f i c lent. St e s s :: o as . to . 1 C5 '•/ G pr c-c ip i ta i:ea ul ■| e i n r c ..

. __(F X .n i -- •-

Cl a n;ant w ci S exam i n 0 d by Dr . Grossrna n, int rnio:
P- te her !..97 O . Cla irr.a n t' s h 2 story then was t .-■.e on.' : occ:urred
c.. Lr _ ].1 : 30 7'. aft s r mo'/ i ng eS' r a 1 T . V, con soj.es .'id then r e -
ir.ov in \' a c n a o is ' .from, a cab 1 • i <' t. He seated-ne also ■'.d boc-'O .me
ing 1 rue set S m ho ■ \ V. ear 1 i e i.- Dr. eu:o3s:';;.vi op i. 3'A 1 •it pro b-
abl c' ne work a c t i V1 z y V/ il S a s i g Pi i .L i c :i n t c o n t.. 1. > t -^1. n L c c c c r .

' ) -
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Clc-i iiTia n t v.T.s examined by Dr. Rogers, heari: specialist
in February • 1079. • Tne history then 'xas, he hah carr 
television cor.soles of 150 nound':;

i-. y .T\(Z\
eacn twenty paces ever 
M. -vithin a few mi.nates

■ per 
after

. a
#

of thirty min'.:;:es. About 11:00 A..’ 
carrying the. last one he developed a new burning in the manubri .ii 
area. He felt better after a .fev/ minutes then sat- at the v/orkbench 
and pulled a. twenty five pound chassis out of -a televisioi'. set 
after which the burning reoccurred. Dr. Rogers opined the physical 
effects of carrying,the 150 pound consoles during 'a‘thirty minute 
period was a material precipita:ting cause of the infarctior. if it 
began wvithin a few minutes after the second or third of .those 
carries. On the other hand, he felt if. there v/as more than a thirty 
minute interval between the last strenuous physical effort and ehe 
onset of sym.ptomshe v/ould doubt the relationship between the effort 
and the coronary atti:ic[:. (Exhibit 0) . ■ •

In May-1979 Dr. Amato received h istorv s iifi.iT 1 n - to that
reported by Dr. Rogers. He cpined it was probable the v/ork- activ 
was a significant contributing factor if the amendec: history w'as 
accurate. (Exhibit 9).

p 1 c -k -.D u [-
work' bench 

d t.'ion . laoww
U

Claimant testified v.’hen h.e started w-ork he 
for.ty yjound chassis and, carried it thi.rty .fear to Ine 
He then moved a forty pound cl'iassis into a caoinet -.t;; 
icy (combined v/eight 15Q pounds), out of the way. He then move 
another 150 pound console to the work bench. It v/as then he sta. 
ed to cievelope sym.ptorns. After resting he'lifted- an-other chass-.'. 
v.'hich felt very heavy and then symptoms became more 'severe. rie 
b e c a i~'i 11- dizzy, massed out c; nc fel.). against a uabi-net. • He testifi 
he had smoked -from three quarters to one ana half package;:: a dav 
and as, m'ach as two packages a day. He stated he ci-.in't tell-M.t. 
Prentis.s about the episodes of moving the heavier ti'.iue sots 
cause his answers to her v;ere general and he hadn' 
recall specif,i.c activities. i'.e also stated i-.: took 
m'.cnths to recc^il a-11 th'e de'tai.i.s because of nic hea

OG ••
stepyeo to 
attack .•

m
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opinio:: :

Claimant contends nis rriVocai:nial r e £
Gpisoc:ea v/hich occurred in 'the course or his e:r,ploy;rion t. 
physicians concludoc that, based on claimant'•& reported h 
there -vas a-medical relationship of che injury-- to c 1 ai.mt'.r: 
ploymc-nt. Unlp-^rtunately the epiGodes related '//er:; urv/iu:; 
there are several inconsistencies in claimant's crve;. hrs 
There cere tv;c opposin'j histories at the hospital, _r.at t: 
arose while w'Gi:king at a bench and they occurred v/h_.‘.e ea 
Also despite pointed questions by The Fund's inve s'ci ::a tor 
failed tvo relate he had s.vmptorns while lifti:';c; tnree 150
sets. Nor did 
.•rude mention c!: 
inj'ur. y and that

no report thW - 4- co 'n r £ 11 0 cj r r n '•^1 

3a id . .'p i socle5 th ir cecn raor. rhs 
is the histo;:-/ ucon wh.ich the

opinions on causation. Claimant contends he 
of me a:-ary du-s to his illness hov/ever that is 
T r. r c c: o r d a ]. s o i n d i cares c 1 a i m a n t r e p o i: t e d i n c.: > 
mounr of cigarettes he smoked. Clai.mant's case 
unsuppnrted and materially incons is t-en t statements 
i'.as r.oi: sustained Iiis reepuireo burden of proof: by . 
■of the evidence.

pn ys lo.r an . 
ofeer ripe u 
phys .LC i ans 
O'-i sur l.erccL 

also uncorro
n s j s r o n r i 
;; es r. s f o J. 

I CO

u 1L e c 
. S e r- 
\T, to::-/ 
r ■ em 

s e d 
uor y .

. symi'p 
c r Ti g : 
ola i-ri'. 

pound ' 
lie- t 

are or. 
a 3 c d

ly on 
nulude

.. k, 
. 1

:':0

'r o:
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a n t.

no

C L i-.arcn
IT IS NOW TllFPEFORF CRDFiREO that tne emiployer's deni. 
1, 1978 be cand .the f^aine hereby -is sustained.

November 13, 1980WCB CASE NO. 78-9487
KATHERINE DUNN, CLAIMANT Cottle, Howser & Cue, Claimant's Attys 
Keith D. Skelton, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Review

Tl.n employer and the claimanu seek Board re'/le-./ of o';’-':': . 
Re'leree's order entered in thrs case. The em;.-ioye?? cunt-u.-o r 
the av/ard of compensation granted by the Referee is ercessiva 
and ■claimant contends she is entitled to addi.Llonal an.^rd 
pormanont partial disability co:mper.sauion. The Board-'finds 
tiie Re::er,ee correctly recited tne facts of this casr.; tr: a._s 
order.
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a de novo review of the rcicord in this; cnse - th::;
Board reaches a different conclusion than that of Referee.
Ciaimanr. is 35 years old and has a high school yli^s on-che- 
job tra.ining in electronics and as a dietary aide. Tlv^ iV.Gilical 
evidence indicates claimant should avoid occupations requii'ing 
prolonged standing or repetitive bending and tv/isting. It is 
felt claimant could perform sedentary work requiring :.o lifting 
over ten pounds. Claimant has undergone two surgeries to-ner 
back due to this injury. Also, the medical evidence indicates 
part of claimant's continuing oack’difficulty is due to_her 
excessive weight. It has been suggested claimanc reduce her 
WGiight but she has been unable to do so, and she also faileci 
to follow through ii. her exercise problera. Since th.i.s ir.j-.ryg 
claimant has been reti*ained as a secretary which gives her a 
skill which enhances her v;ork opportunities and her earning 
capacity. Based on the record in uhis case and consi.fnering 
all the relevant facts to -determine an injured worker's los.':; 
of v/age earning capacity, the Board finds the Referee’s award 
of compensation is excessive. Based on this same evidence 
the Board finds claimant is entitled to an av'ard of compensation 
equal to 112° for 35% unscheduled disability for her back in
jury. This is in lieu of any .previous av/ards of unsciieculed 
disability for rhis injury.

ORDiVR-

The Referee's order dated Janu^iry 25, 1980 .is :.-odfio-.d.

Claimant is hereby granted an award of compensa-.cni egra.l 
■to 112° for 35i unsch-eduled disability for her back mijury. 
This is in lieu of any previous av/ards oi; ,unscnedu io-i dis,-- 
a'oility claimant has been granted for this injury.

#

m

The remainder of the Referee's order is

November 13, 1980WCB CASE NO. 79-582

ARLENE SIEMS, CLAIMANT 
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Order on Review

This case is before the Board oii the SAIF C-.)rpc.v.. r.icn' s 
(BAIF; request that it review the RefcrcmAs order w-.ich granted 
claimant compensatici: equal to 320° lor 100% unschcci:'!. ec. per
manent partial disability. Tfio SAIF contends uhat -s.'i.aiii'.ant' s 
employment produced an aggravacion oi her p.re--e>:ist.:.u<-‘ conui- 
tion t’n-it was temporary only and the Dete.rminaticn t'r-der 
si.ould be affirm'ed.
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Clairaant, 62 years old, filed a claim on decembli, 19'6 

alleginq back, neck and shoulder problems resulting irom con
tinuous and repetitive stress and scrain frora operati'ag, power 
sev/incj machines at Fairview Training Center (Fairvievk. . , The 
claim v;as initially denied by the SAIF but found compensable 
b>' a Reieree it: January 1978 .

The Board agrees v;ith the Referee that this ca:.;-'.: v/as 
tremely difficult. Tne numerous physicians v:ere un.'ilu'.o to
a>-; on even so much as the cause oi claimar.t's piu/ tne
gu^nera.l consensus is that clairriant- had a pre-existing conciition 
C/f some type v/hich.v.^as exacerbated by her work at r’nirmiev.u

On November 1, 1975, Dr. Nuells::;, a radio] o j'is ;■ 
O5;'teoporcsis and degrenerative spondylosis of fhs; the 
Dr. Sanders, claimant.' s treat:.ng phvsician, diagnose 
porosis and osteoarthritis v/it.h some <irthritis of th 
spine. In late 197G he found evidence of arthritis 
right carpal inrerphalangeal joint on the inn ex fing 
right hand. He noued reduction of grip in the luind 
from the osteoarthritis. He indicated that eievatio 
auction of her arms produced paiin and being aggi'
her sev7inq v/erk at Fairview.

avat(

9
Dr. Moore,- in late 1976, indicated that claimant had nad 

back symptoms for nhe lasc t.en years. He tc-und muscui.c skeletal 
disorder of uncertain eti.ology which he felt vies duvV. i.o a ■ 
combination of osteoporosis and degenerative thribis. V-‘
indicated clainiant could not' V;'o.r): at rftat time and re 
her condition no her work basv d on the hi:';6nry given 
by cla'i.mant.. He later changec his dj.ag-'xosis Lo one -w: fibvns 
sicis or chronic' pain syndrome. He ielu this. syndromic was 
self-perpetuating, i.o., pain begets farther pain. Hs rcar.d 
claimant, totallv disabled.

-ec.
'ni,'..

Dr. Bolin,- a chiropractor, in February 1977, :''.ai.oated.
claimant's condition had been chronic before- iier v^or,-; at 
Fairview, but it had become acute as a resiilt of that wcirk 
to the Doint that she had become totaily disab.isd.

Dr. Sanders, in March 1977., limited claimr.nt' s l.Lttin:; 
to ten pounds. He indicated she could not bend ,for'.'.’ard, could 
not use her arms and could not sew. He felt it was unlike., 
tint sue v/ould ever return to cainful' employment and that ht.r
job at f-'nirviev/ wcis responsib 
a n d C's t e o a r t: h r .i. t .1 s .

-iggravatingy ne .eopcr.usi

9

Dr. PasquGbi, an orthopedic surgeon. v„snc t.o ....j ta t toil
c f motion, I.iut con.sidera'ole tendi^rnes:-: in th(r: v-pper .'.indi lo':v''mn 
dorsal spine areas. He felt that placing the ..■e.tpcns.ibilik;;.' 
for c j.aimai'.t' s condition' on an occupational diseasG: v/c aid no 
on the oasis of a remote possioiiity rather thai> p'lrohabi 
He recomiT.ended clai.mant do sedentarv V'Cr]:. onl'’.
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Dr. Moore, in October, 1977, indicated Fairviev/ ehould 
.be responsible for claimant's condition based'on cla'.’mant ’ r- 
history' of increased pain and the physical findir.y (. f marked
tenderness. He felt claimant condition became incapacita
ting while she was working at Fairviev.'. Dr. Sanders, iri /iugust 
1978, indicated claimant would probably’be sy:spto:n.anic for the 
rest of her life. He later said he was unable to separate 
the syivptomatic disability from the pre-exisihg disease and 
the' effect that her work at Fairview had on her condition.

On November 9, 1978 the Ort'nopaedic Consultants - found 
claimana had a progressive ongoing disease in terms of hypt:-r- 
tension and osteoarthritis. They doubted whether she woulo. 
ever be able to v/ork anywhere. They felt her work'had nc:. 
materially contributed to her present disability.' They rated 
her cervical and dorsal spine impairment as moderate, although 
it v/as only miinimal due' to this injury.-

Dr. Means, a psychologist, indicated rehabilitation was 
guarded bec<iuse claimant had been off wor'n for tfirec-i years 
and therapy w’as not doing her much good. ' Dr. Means found 
moderately severe emotional disturbance.

Dr. Holm, an orthopedic surgeon, found chronic rhomboid 
and trapezius strain, osteoarthritis, osteoporosis, hyper
tension and .functional overlay. He did n>ct feel ths; occupa
tional strain cduised. these conditions, buc merely .tei-vporarily 
exacerbated them. He did'not'recommend vocational.rehabili
tation since claimant had already retired. He felt sne was 
capable of performing light to sedentary work.

In December 1978, Dr. Field, an internisv, felt claimant 
should not work at an occupation requiring long periods of 
standing and reaching over her head or any degree of 'lifting.

Or. January 10, 1979, the 
compensation for time loss on^

J3 e t e r m j. n a t i o n Order, g' r a r. ted

D.r. Mahoney,' an j-nternist, in feptember 19 7 9 fo'.n'.d,- 
claimanu v;as suffering from three .kinds of pain. lie .uelated 
the right parathoracic. pain • to her work at Fairview f:)ccauue 
of the w'ork 'with her .right arm. Dr. Mahoney ind.:. carei t.hat ' 
ciaima'nt's Jnibrositis began at Fairview' and did not pre-dar.o 
her wori. there,. He did not consider her decjenerative arthri
tis of ■".he noc'x or her -osteoporosis responsiole 'for 'nor 
ptoms . He considered her compie'tely disabled f.'-'omi' ■wowa .

Dr. Poulson, an orthopedic surcreon, fou'nd her.
o u t V7 e i g' h e d -c h e f i n d i ri g s

m

%
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Claimant has a high school education v/ith no fO’Cmal 
training beyond that. She started v/ork on a regular basis 
in 1950 for Singer Company and v/ent to r'airviev/ in ’iO'"!-. She 
quitFairviev; because of the pain on December 5,’ lOVi. 
Claimant complains thar any activity brings on pain in her- , 
right arm; She hasn't sev/ed even for pleasure since she 
quit work. Her condition has affected her cooking and houses 
v;or,k. She knows of no work she' can do and, therefore, has 
not looked.

The Referee granted claimant coinpensation equal to lOul; 
he was unable to reach permanent total •disability because-' of 
her lack of motivation.

The Board, after de novo review, modifies the Aereree's 
order. The Board finds that claimant had a pre-existing con
dition which was definitely exacerbated by her work a:. Fa:..r- 
view. The aggravation v/as permanent to the extent that it 
caused the clainuint to seek medical treatment. Claimant can 
no longer retuv.-n to her previous occupation as a .result or 
the job O'Xposure. The consensus of the niedical opjuiion is 
that claimcU'it cannot v;ork although this is based largely on 
the fact tnat she has retired and knows of no work sl.e can co.
The ph.ysicians v/erc unable to ■ucjree on the cause .of ciaimanv; bs 
problems, but it v;as ge:nerally agreed that she had niuny, not 
all of which wrure the responsibility of her work ^.it Fairvm.ew.

is voiuntarilv retired an-d has no motivatior. tc re-Claimant
somev/ha t ■turn 'CO v/ork. She has a high school education and 

varied work tackyrounc w.i.th her v/ork at Singer Company where 
she sewed, did ordering, taught classes, did salcsw'-oik 'and 
bookkeeping. The Board concludes than claimaruf has a defiait-e 
portion of the labor market open' to her, considering both 
the meaical record and .her age, education and work background. 
T'ne Bo.ard finds an award equal to 192^ for 50% u.nscheduled 
disability v/ould be more appropriate in this case. he d
rc.commend tha'c i:he Field Services Division of the Vk:rbers ' 
Compen.-.ation Department make every affort to assi.st ciai.nant 
in job placement.

■ ■ ORDDR

The order-of the Referee dated May 13, .1-.»3G is moc.ifioa.

C-laimunt is he.rebv qranted ccmoerisation AU'ual s 192
60% unscheduled permanent partial disanlliry. 'j.'his uwar'i is 
in lieu of tha'f granted by the. Refer;..!.

The remiaindcr the Referee b; orde. v;rn.c..
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WCB CASE NO. 79-5185 November 13,. 1980
THEODORE L. TIMONEN, CLAIMANT
Becker, Sipprell & Hunt, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant seeks Board review of the Referee's order 
v.’hich granted- additional temporary total disability from 
December 19, 197G ■ through' August 10 , /1977 and av'arded 256" 
for 80% to'cal unscheduled disability'.

The majori'ty of the Board, after de novo review, 
affirms and adopts the Opinion and Order of uhe Referc;e, 
a copy of v/hich is attached hereto and, by this reference, 
is made a part hereof.

ORDER

The order of the Referee, dated Tturil 10, 1900, is 
affirmed.

#

I respectfully.dissent f; 
follov/s:

•om the majority of the Board as

I v/ould modify the order of the Referee and find claimant 
is permanently and totally, disabled. As early as December 
1974, claimant's treating physician found claimant unable no 
be gainfully employed due to pain in the left groin which wus 
aggravated by rt'.otion and nervous tension. Dr. Berry, Asso- 
c.'Late Professor of Urology an the University of Oregon Health 
Sciences Center, felt that claimant would never be able to 
return to any v.’ork involving any motion of his left leg.

In April'1979 Dr. Berry opined than claimant v/as m-edically 
stationary and was unable to' take long steps, v/alk racidl:- or 
do 'any exercise involving his left leg due to pain.

From the date of injury in 1973 chfough 'i,979 .claimant has 
been hospitalized on numerous occasions either for surgery or 
for recurring infections- In January 1980, claimant's r.r.-.'t.- 
ing physician', Dr. Gardner, again recorrmended surgery ducj to 
uncontrollable infections and constricture of the bii-cider r.cck, 
all of which v/ere related to his 1973 injury. The.docr-oi: fel'c 
claimant v/as totally disabled from work due to lo:t'groin pain 
and claimant also w'as totally impotent and permanently and 
totally disabled.

#

%
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Claimant is 48 years of age and spent 20 years as a v;elder 

wxch his only other work experience in farming and legging, all 
of v/hich he is now precluded from performing. Further, -claim- 
cuit suffers from moderate to severe anxiety ruciction drrecLiy 
related to his industrial injury and diagnosed by the. Psychology 
Center in 1973.

I feel with claimant's disabling pain, psychological dis
ability superimposed thereon and claimant's treating physician's 
opinion that claimant is unemployable andis physically perman
ently and totally disabled, that the Referee's award should be 
modified and claimant be granted an award of permanent total 
disability, I find that the medical evidence supports the 
award of permanent total disability v;ithout claimant Slaving 
to prove motivation.

#

#

Georg'e LeVis" 
Board Member

November 13, 1980WCB CASE NO. 79-4954

DONALD R. VITRO, CLAIMANT 
Phil Ringle, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp

The SAIF Corporation (SAIF) seeks Board review of 
Referee's order entered in this case. SAIF contends: (i) 
hearing should have been held in abeyance until claimant 
completed his vocational rehabilitation program; and (2) 
award of compensation granted by the Referee was excessive.

the
The
had
the

The Board finds the Referee correctly recited the facts of 
this case in her order.
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After a de novo review of the record in thrs ce;-:e, thi: 
Board modifies the Referee's order. The Board agrees 'vith 
lAIF that conducting nearings v;hen the injured worker is iii a 
vocational rehabilitation program is futile. -Uporz ccuipie-cion 
of. sucn programs the injured worker's loss of wage eeruing 
capaciry is re-evaluated by the Evaluation Division. It is 
difficult to make a fair and just determination ci-an injured 
worker' s ’disab.Llity until he has completed or ■other\-.^i..so ter
minated the vocational rehabilitation process. Hov/ever, the 
Board is also aware of and bound by the Court of Appeals
decision in lij.nor v. Delta'Truck' Liiies, 43 Or. A.cp. 29, __ .?2d
__ (1D79). Therefore, the Board finds the Referee correcr.'.y
denied SAIF, 's request that this hearing be held i'n aioeyance 
and proceeded with the hearing in this case.

Considering SAIF's second contention, the Beard 
that the Referee'.s award of compensation is excessi'.'’:';; 
medical evidence indicates claimant cannot return to 
occupation requiring heavy lifting, frequent ben.ding 
ing. I.e is in hi.s early twenties and has eleven-plu.s 
of educ<aiion. The only v;ork claimant 'has done has be 
conscr'iction field. Dr. Berg opined claimar.t hnd a t 
b'odily impairment equal .to 35%, placing claiman'c in u 
of low' moderate residual disability. Based on the I'o
this case and considering the relevant factors
an injured w^oruer 
finds clciiraant i.s

del
th

f ,1 nd s 
. Th 
any 
and t 
year 

eri in 
G u a a 
he ra 
cord 
arrfiin 
e Boa 
n ecu 
•/ m'

■VI s 1 
s
the

,;.n
ing
rc
al

oi. ci j . n j.. n o Capa.--.Li. v ,
entitled to an av/ard of compenSc.tic

to 112''' for 351 unscheduled d: .-^.'.bility for this injs'r,_ 
is in lieu of all previous awm.rds of corapensn'wion ciu.'i.ma.n': . 
has been granted for this injury. - _ ■

■ ORDER

The Referee's order dated March.19, 1980 is modi'jied.

Ciaimant is hereby granted compensation equal be 112'^ for 
35% unscheduled disability for his back injury. Th.i.s' is in 
lieu of all previous av/ards of coiTipensation cla'iman-'s has been 
granted for this injury.

The rcimainder of the Keft;ree's order is affirmed:

m

m
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WCB CASE NO. 79-8521 November 14, 1980

MARSHALL AGREE, CLAIMANT
Jerome F. Bischoff, Claimant's Atty.
R. Ray Heysell & David 0. Horne, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

Empleyers of Wausau (Wausau) seeks Board review of the 
Referee's order entered in this case. Wausau contends claimant 
failed to establish he has sustained an aggravation of his 1‘975 
industrial injury.

this
The Board finds the Referee correctly recited the facts of 
case in his order.

9

9

After a de novo review of the record in this case, the Board 
modifies the Referee's order. The Board agrees with the 
industrial Indemnity Insurance Company's denial of his claim for 
a new injury.

The sole issue left to decide is whether or not claimant has 
established he has sustained an aggravation of his t975 injury. 
The Board finds he has not. After the 1'977 injury, claimant was 
released to return to work without any restriction. He testified 
he experienced some minor problems with this shoulder. On May 
1'7, 1979 claimant apparently was angered when a piece of wood
became stuck and tried to remove it. >Ie had difficulty, became 
mad and "yanked on it real hard." Claimant experienced a pulling 
and snapping sensation in his shoulder and felt immediate tense 
pain from his shoulder to his elbow. He stated he had not felt 
this type of pain before.

Dr. Streitz, claimant's treating physician since his 1975 
injury, in August of 1*979 opined claimant had experienced "a 
sudden onset of symptoms since this May 1*7, 1'979 incident at 
work." He felt claimant had a new injury which aggravated some 
of claimant's symptoms of his 1975 injury.

The Board, applying the last injurious exposure rule set 
forth by the Court of Appeals in SMITH v. ED'S PANCAKE HOUSE, 27 
Or. App. 36 1*, 556 P2d T58 (1976) and Dr. Streitz's medical
report, finds the May !7, I'979 incident constitutes a new and 
intervening injury relieving Wausau of responsibility in in this 
case. This injury would have been the responsibility of 
Industrial Indemnity, but claimant failed to timely request a 
hearing on the denial of his claim by that carrier. Therefore, 
the Board orders Wausau's denial reinstated and affirms it.
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ORDER-

Tne KOierefi's order dated April liS,. 19BC ie :npdii'ied. .

The Referee's order remanding rh^s clair: to llap.loy.ers 
of Wausau and '^ranting claimar.t's attorney a fee is ::eversod

Employer of Wausau's denial dated September 21, 2D7i is 
restored and aifimed.

The remainder of the Referee's order is -if firn.ed.

WCB CASE NO. 76-6895 November 14, 1980

ALDWYN C. BELL, CLAIMANT 
Richard Sly, Claimant's Atty.
John S. Folawn & Bruce Bottini, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order on Remand

This case v/as appealed from the Board to the Court, of 
7'Ppeal.-: to the Suprem.e Court. The Court- of /appeals reversed 
t:':e Board. Hov/ever, the Supre:'\e Court reversed ,tr.e Court 
of /appeals di;d affirmed the • B-jard' s decision in this cas-e.

Gt August 21 . 1980 the Supreme Court issucc a Jragmer;u 
a-.-a Mandate, remanding this case through the Court e.f Appeals 
to tho Board for entry of an order confonting ttj its decis: on

'Ihe Board., in J.igl-it of t'...:. Suprcime Court •ioeis'h.y. , orftr.' 
that its May 1, 1979 order be reinstated a.nd ufftriv-d.

IT IS SO ORDERED.
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November 14, 1980WCB NO. 79-1924 .

FRED A. BILLINGS, CLAIMANT 
Don Swink, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Order of Remand

-he claimant appealed the Beard's February li/ 1S'8C .Order 
O''. P.eview which reversed the Referee’s order. The Refer:-'; 
had granted■ claimant an ctward of corapensation 'seual t-o '
..or 201 unscheduled disability for his head irr'iury.

Toe Co'art of Appeals, in an opinion datec. Augus't IB,
1930, .reversed th-e Board's order and loand T.-n.-. he.ie::;. e ' s 
order ,-,’as corr-ect and rencinced it to the Bears!, for er'lry 
of an r-rdcr affir'ming uhe Kef-sree'.s order. The dudr;...;;! 1 .no,. 
Mnndato in this case was rec-eired by the Board cn On".'.'b:'..; Id, 
1930.

The Board, in lighit of 'the Court of Appeals' de::;! si.or, , 
reverses its Order on P.eviev/, reinstates th-e '-..nih-irec' . order 
and af.rirms the Referee's order.

IT IS SO ORDERED.

SAIF CLAIM NO. D 51562

NOBLE JOHN CHASTEEN, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On October 30, 1980, the SAIF Corporation 
warded to the Board certain information reca.rd.i 
v/hioh v/as had been established for cic-.imanL' r, 0 
i.;j.ft shoulder injury. Claimant's aggrsivation ri 
enpirC’d. i'.f'ter the ;.na.tml inju.ry ano treatiTicn 
claiiTiant continued to have pain in his left she- 
incj to SAIF, claimant was scheduled to:: addirio 
for tills pr-obie:n on or about October 2.9, 1.980: 
indicated it did not oppose an Own Mot ion Orchrr 
this cwairr fcr tha-c surgery.

November 14, 1980

^ 1 --'..i /
I'l ‘-J t
ct-jr.n ' 
g ,e 'c t ; 
t
tide 
na.l 
Th-:. 01

or--

.'■'-.ccerd-
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Tiie Board, after revie\;ing rhc information pro'/ioed •, 
it, finds thar this cJ.aim should he reopened under i own 
notion jurisdiction. Therefore, the Board orc-ers cla
reopened effective the date claimant v;as hospitalized ' for 
surgery v;ith payment of compensation and other bener i ts 
pjrovided for by lav; until closed pursuant to ORS ..65 G. 17 8.

IT IS SO ordered: ' . .

#

WCB CASE NO. 79-725S

ARYE NELL COLBERT, CLAIMANT 
Richard Sly, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Order on Motion to Dismiss

November 14, 1980

cimely 
Tomipen 
brief : 
r.^rriev.'

'is is c;n order in rep'n/ to claimant's Metro 
;n SAIF Ccrpo.ration' s failure to I'ri.e a b.-ie 
manner. -There is no-requiremcr-c in the '^-:cr 
nation iav; or the Board ■..'ules -•.•.■irLch .i..:;'. '.-C 
'• ,i.st he filed f-' the apncliant before L.:e

•;ithr

'ce
r:ijOC t u

1. c.. c

the case. ORS 656.295 (.5). 'vvhile britf.-: a,- sra-
f 1 i ‘r S f * ^ /i L a i d I-, the reviev; process, the faila ' lO "to ' ...e c
V. Y' 1 ef is not g-rounds for a die m.is sa]. e a X. Q. e .. L; .. .!•' 1 ■ 'i' ,' .r S ^
This r; .ittcr V/li. 11 be p.Laced on she re ••'■.ev; docI:iet oC ..e rc
by th(7 Board .in due c-:/t rse. The re . i.est for L«.rd.i

j SAIF' s reques •: for reV'- lev; is I'.ereby d^ --m' •

#

IS SO 0l!,

November 14,1980WCB CASE NO. 79-5584

RUBEN F. DUPONT, CLAIMANT 
James Larson, Claimant's Atty. 
Marcus K. Ward, Atty. for SAIF 
Order on Review

The claimant seeks Board rev'^iew c.f t'ne Reforeiv'.- trie, 
en/cered in this case. Tne claimant co-ntends his conchtion 
has 7/orsened since the last av.-ard or arranqoi.ient of cc-mucr;.

#
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The Board rinds the Referee correctly recited r-ic 
Cl this caee in his order.

racts

i^.fter a de novo review of the record, the Board rod:.t 
the Referee's order. On lUirch 6 , 1979 ciaiir;ant was ;;osp:.t 
Ly Dr. Beamer, for traction. The diagnosis was chronic acu 
back strain v/ith. a hyscerical component. He was diiA./ arce 
on .March 10, 1979 . This treatn.ent was not due no ar.v worse 
j.ng of claimant's condition, but only for pallic....ivn '_re:i 
cf claimant's ongoing syraptoms. The Board fines cl.^imonn 
entitled to temporary tonal disabili.ty compensation fc>r th 
period cf time he was hospitalized ror uhis treatment. 'Tn 
Board agrees v.ith the Referee that claimant has fai'lo:a to 
prove a compensable aggravation 'under ORS 656.270..

li zed 
ee

The Refer

O'RDER

's order dated April 28, 19SG m;caij.ea.
Ciainiant :.s hereby granted an award oi additio,. 

temporary total.disability compensation.for march 6, 
tnrough March 10, 19 7 9.

9 / 9

Claimant's attorney is hereoy awarded, as reascnibie 
attorney’s fee for his nervice.s in connection v;ith this 
Board reviev.' an amount of 251 of the additicna.!. temporary 
total disabilitv compensation not to exceed $.15 0.00.

The remainder of the 03:der .is

WCB CASE NO. 79-8856

REYNALDO GANZALEZ, CLAIMANT 
Larry K. Bruun, Claimant's Atty. 
Keith Skelton, Employer's Atty, 
Request for Review by Claimant

November 14, 1980

Tne claimant seeks Board review of
v.'i'.ich c.

*a
'I'he bOFii'd 

of this case i

.li'i an a 'w a ,r d (.i i (•.ompens a Lion eoual uo 5- ' k:.'
neck disabili'..y. The c lai:Tiaivr conc-m3 i..

■ msufficicni ana con orary :: G c ii G v'3 • ,'L d n c ^'

.131 d s toe Refe.ree cc:rr 1’. c 11 y iGoitic, ti . fee
her order.
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Ai:l'.Gr ci cie riovo review of the record i.r this cc 
Boarc niodifies c:he awaird granted by ti';e . Ref c.;ee. Da 
injury, ciaiir.a-rc, underwent a discectomy and two-im 
at C5-0 and C6-7. Claimant hcts a high school educa-.. 
trained In automobile and diesel mechanics. Ciaimar. 
his Oc^rly thirties and has worj-ied as a • mechar.ic and • 
worked in a lumber iTLill. The medica.. evidence indie 
ciaimant is unable to return to any "heavy type" 'wor 
should not work at a job which requires overr.ead wci 
vork above shoulder level. His impairment r.as been 
in the upper limits of mild. The Board,- based on th 
i.n this case, considering all. the relevant factors 
in determining an injured worker's loss of wage earn 
acity, and comparing this case v/ith other cases it h 
viewed,, finds claimant is ent.i.tled to an award of cc 
tion equal to tor 25‘i unscheduled disability for
injury. This is-in lieu of all prior-awards of unsc 
disability claimant has been granted for this injury

(■:. .to.
Vel fU::.. mis•ion a;

Cx. o *1'
atts 
k and 

or
sated
e evidence 
n ii-e used 
ng cap--

heculec.

0RD}-i<

The Referee's order datiiu. A'oril 28,; 13S0 ,is modi.i.i.ed.

CiaiiTiant is hereby granted an award of cen'-pe-ns.;'.lion 
•equal to 80° for 25% unscheduled di s a Sj .ility for his ijeck 
injury. This is in lieu of all prior av.-ards of unscheduled 
disability claimant has been granted .io.r this injury.

Claimant's attorney is hereby a’warded as reasor.aoLe 
attorney's fee for his services at this Review, a suir. equal 
to 25% of the increased a-ward of compe.nsation net to excco’.'.- 
? 5 / 0 0 0 .

#

WCB CASE NO. 78-2698 November 14, 1980

GAYLE Y. GOODMAN, CLAIMANT 
Richard A. Carlson, Claimant’s Atty. 
Souther, Spaulding, et al, Employer's Attys 
SAIF, Legal Services, Defense Atty.
Order on Review

The enplcv e.'r: seeks Board ;.ev:-ew of uhn 'g-::.\eree erne 
in this case. The employer contends ciairiann s •'..or.- 

cl. tic:', on and Cifter August 7, 197'J was not ti'.e i(::su:i ot he 
October 1.975 indust.rial injury and ticat she is not .:it..'-L'd

fy .lompensati'On nrohi -hug- 
1979 ic-s.o t.imc v.'O'irkeci and ' .-.tc-.rr.o’

to ■i:0n..:crai'v t-.eual •disal.^i'lit--.'' .lonioensati-on nrohi .hug-uSv /,
.a7c through Ju.ly 16..
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The 'Toarcl, finds The Referee soriijctly reer Ler 
of th:. •; case in his order.

;'us

ii (j a rr.oa .1 'c e s
the Rc-.f 
f indink., 
v.'cx'sene 
anci in 
does rc 
di sabi ,i 
:Li7i ie 
The red 
1978 at 
sratio:-.

e>-:5-^ 'j

-er a de novo reviev/ q1 tnis-recorc, ta 
erea's order. The Board concurs v/iun t’'ie Rciee 
than claimant did not. establish her c-.;rc ,.tiou naa 

d since the la.st award of comuensatici: m this cuss, 
derr/ina jier aggravation claim. IIov;e\'er,- Ine B.oard 
u agree with the Referee'-s c-warding of temucrai'y'to 
icy ccmoensation from August V,. 1973 r.hi.'oi’C;h ul.y .i. 
ss ti:.';e worked and his av;ard of a s _torney r
icsJ. evidence .indicates that p.ricr to her lugtst 
toraobile accident, cia.imant's conditiori '.vas metical 
ary and claimant was aL.most asymptoiuanic.

tel

^-y

Alter the automobile accident, the Roar..' rinds 
dc.ncG clearly .Lndicates the automobile accident was 
of claimant's problems and disability aitc.r Aug\’.st 
and constitutes an intervening iniuiv' which rki.licve:

the ov.i.- 
L'-.';e caiisc: 
. 197 3

e.. 
Bo

:loyor of responsibility for ciaiiaant's cone 
rd finds the evidence is cv.irwhoTming cn tb

Tne

tie correspondence .from ' .10 .i.nsurer s attorney c
4. I

0 a r J. ■'/

claim. This denial v.-as v/ithi.-i 14 dayn. of the ciaimin:. 
aggravation claiva. The Board .linds 
in this case, ant under this set of 
to be unreasonable. Therefore, the

that the carrier's, ac 
facts, canjiot bo -uiid 
Hoard reverses tiit Re

t.^o:

.-T of temporary lotal dir.abiiity compensi'.tionreree s av; 
from Itjgust 7, 1378 th.rough July 1C, 
and the av/ard of a $'1,750 attorney f

ORDER

1979 less titie worhec 
‘t to claimant';;; attorney

The Referee's order daied December 1979 ;■ n \vCB - Mt. 
73-B255 is modified.

The Referee's av/ard of teiaporary total disabiI,:'ty com
pensation f.rom August 7, '1973 throug'n July Iv, 19‘,’9 less t-.me 
worked and the award of fee to claimar-.t's c. tt.ir;'ov L'.s
reversed. The Uef crGs;' s af f iiiiatlori o

* C . L V - d-
the c.arriur's

facto de; or c-la.imant' s aci. ravation ci.a-Lm ar I j. •.e d.
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November 14, 19WCB CASE NOS. 77-5580-E & 78-6309 
WILLIAM E. HOPSON, CLAIMANT
Richardson, Murphy & Nelson, Claimant's Attys. 
Lang, Klein, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ‘

The claimant seeks Board review of the Keferee's oroer 
entered in this case. The Referee found that Farmers In
surance Group (Farmers) v/as entitled to a nearinc, dis-nissed 
the SAT? Corporation as 'a party to uhis proceeding, and 
remanded the case to be 'set for a' hearing.

The Board finds that the Referee correctly recited the 
facts of rhis case.in his order.

After a do novo review of this record, a ma)or;i ::y of the 
Board reverses the Referee's' order granting ?.-;‘.rmers tne 
right 'so a hearing. This is a case of first impr«:;ssion : 
the Board.

m

icore

The claimant was found to-be permanently ana totally 
disabled. The carrier rhen elected to request t.he Boarc ‘co 
reconsider tha't award of compensation. The c.arrior also re
quested a hearing. The }3oard proceeded to roccnsicior cia:.;V..an t' s 
poriTianent and total disd'ibility award .and caffirm.od it.. The 
carrier now contends it is ent.itled to a hea'ri.ng on ciaimc.nv ‘ s 
pe.rmancirc and tota.l di.sabili.ty av/ard. A majority of i_ne Board 
disagrees with this contention.

The carrier ej.acted to proceed v;ith the recons:^derr.tion 
of the award by the Beard. At this point, the carrier 
elected v/hich procedure it- wcuid follow to contest the award 
claimant: had received. A majority of the Board finds it had 
to elect eithvsr to seek a reconsideration of the award for 
permanerat: total disability or to request a hcax'lng on the 
Determination Order, but it could not do both. If incurarice 
carriers v/.ere allowed to .seek reconsideration of awai'cs for 
permane:st and 'cotaJ. disability and to have a hearing on the 
same award, the injured worker would be faced v.h.fn cei-.nnding 
the av/ard of convpensation in ".wo different procoicdi.. The 
e-vidence in each proceeding is ident;i,cal-. T'rie sar.v 
are also involved in each proceeciny.. To allow an

#

carrier to lVG tW'O bites at the same a[/pea'
. :'.ur nne 
■ to tr

majority of the Board t.o be p a 0 c n 11Y ii;'^ f a i r . I'urthc-’g
appears the principal of res judicata' w'ould bar a sec■end
reconsiderat:icn of the s ame issue, based on the samc=. •cvi.h-
once and involving the same i^arties. There fore, the ::.a jority
of the Board reverses . that pc;otion of the Reie: 
w'hich gran'ted 'Farmers request for a hearing.

orce. m
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ORDER

The Referee's order dated March 2't', T980 is modified.

That portion of the Referee's order which found Farmers 
Insurance Group was entitled to a hearing on the extent of 
disability on its August 3ii tSTT Request for Hearing is 
reversed. Farmers Insurance Group is not entitled to a hearing.

The remainder of the Referee's order is affirmed.

I respectfully 
follows:

dissent from the majority opinion of the Board as

I find the employer has complied with the requirements of OHS 
656.31''9 (2) and has a right to a hearing; nothing contained in 
this record extinguishes that right (see ORS 656.283)»

I would affirm the Referee's Order.

Robert L, McCallister 
Board Member

WCB NO. 78-9059 November 14, 1980

CARL A. JACKSON, CLAIMANT
Anderson, Fulton, Lavis & VanThiel, Claimant's Attys 
SAIF, Legal Services, Defense Atty.
Order of Remand

Claimant appealed the Board's Order on Review in this case 
which denied his claim, on the basis that it had not been filed 
timely. The Court of Appeals reversed the Board and remanded this 
claim to it based on McMETT v. ROY-LADD CONSTRUCTION COMPANY, 4-6 
Or. App. 60i, P2d (l'980). In the McNETT case, supra, the 
Court stated the failure to timely file notice of a claim does 
not bar the claim unless the employer can show it was prejudiced.- 
In that case, the Court found no prejudice and remanded the claim 
to determined the compensation to which claimant is entitled.
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The Board, on October 3, 1930 received the Judgr:.c.'.t end 
Mandate in this claim. The Referee, in this claim,- had j:ouni 
the claim not barred and had ordered it accepted. ih:;-- Board 
with the guidance provided by che Court of Appeals, orders 
the Referee's order reinstated and affirms that crdo:-;r.

IT IS SO ORDERED. ’

WCB CASE NO. 79-3696 November 14, 1980
DAVID R. LeFRANCOIS, CLAIMANT 
Frank J. Susak, Claimant's Atty,
Acker, Underwood, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The Employer seeks Board review of the ,RcLh-;.:ree ’ s o.'der 
entered Ln this case. The Employer contends the awart of 
corrtpensation gremted' by the Refex'ee is excessive.

The Board finds the Referee correctly recitO' 
in this cr.se in his order.

After a de novo review of tr.e record in sh.i.v 
Board moo fries the Referee's ordcn;. This is a sc' 
injury and the test to be applj.ed in dotermini''g 
of disci.bility is the loss of function of the ir.;-u 
parr. Tr.e impi\irment component of loss of furi 
determined by a r.ujdica]. doctor. The determir.citfc 
of disability is an administrcitivo func-.;ion iuid. 
in jurios impairment, is the paramount consicercti’. 
exclusively determinative. Dr. Slocum feels e.' a.r. 
"moderate-ly .severe permanent partial disability.''

i..xisj J. a--

this
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0;1 
c'< e , 
r.;.er!-ccr.r:

.i.on or■ \.ia ]. to 4 5
This awar 
sation
this in'urv.

IS crr::n
for 

ed in
o f f u ,n c t i. c» ■; 1 cUB los

'.J.. ...luo-'.-i ..-II j.ieu oa.; i )'>r. ojr av.' 
of scheduled disability claimant ii.as ^
J

been crar.-.
xrupen-
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ORU-:?.

The Rel'erce's order dated April 4, 1980 Ifj raod;„:‘.ied.

Claimant is hereby granted an award or conponsaticn 
equal to 45^ tor 30% scheduler disability for his riqht le:; 
injury. This award of compensation is in lieu of ali prior 
awards of sclieduled disability claimant has been gra'-'.t.ed fo 
this injury.

The.remainder of the Referee's order is affirmed.

m

m

November 14, 1980SAIF CLAIM NO. C 428161

GERALD LEWIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, .in June 19S0, requested the board ex:.-roise- 
its ov.’U metion jurisdiction and reopen this clain. for hrs 
March 16, 1973 right knee injury. Claimant's ageravstion 
rights .have expi.rG;Q.

in ca June 1980, Dr. James diagnosed enouGrcmic-laci.
of the patella secondary to a mild old knee * ‘ • j urv. .:0
suggested claimant begin conservative tresatment. Dr. Jane;-.
"okayed" one month or time loss from June 1, 1980. Claimant
gave a history of returning to v/ork aster nis i9/3 injury 

..culty. ilov^ever, claimant, in 1980, began s
iob and exoerience: .ncreasinc pain.

The SAIF Corperarion (SAIF) advii.ed tne bca.ra on .~e; 
ember 22, 1980 it opposed an Own Metion Order rcocening

tr: 1 o V- — C'1 r-11 m. Thu SAl.r felt clarmant current 'o.i'c ).)1.oiqs
not related to hi.s 1973 injury and questionoh 
had any -time loss.

c laa nt

In October 1530, Or. James reported c.lsrmanu's r 
knee i.njury and treatiient lor it had left the '’.nee 'we 
and si:ice claimant had farlod to keep up has ci.'icrci.^pe 
knee went throui/h a' degenerative change. Re le.rc tm. 
tributed to claimant* s current complaints.

n 2. c
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The Board, after reviewing this file, does not fund the 
evidence v/arrants reopening of this ciaira at this tiruu under 
i':s own 'motion jurisdiction.' The Board, does -find tha'a 
claimaint is entitled to have uhe treatment provided by Dr. 
James v/hich is related to his original i.njury paid for h-y 
the S'AI'lh pursuant to ORS 656.245.

IT IS'SO ORDERED.

#

November 14, 1980WCB CASE NOS. 77-2866 & 77-7847
PATRICIA PEMBLE, CLAIMANT
Emmons, Kyle, et al, Claimant's Attys.
Dean M. Phillips, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand

Albany Frosen Foods and Liber'by .Mutual Insurance Ccmy--:ny 
■'Liberty) appealed the Board's May 11, 1975 Order g/. C<eview 
in thi.s case. Liberty contends the Board r.'.rsapplrea uhe 
'last injurious exposure rule.

The Court of Appeals in an opinion dated DGcenV'.-•• i 3,
iv79 cvffirmed the 'Board. On January II, 15SC 'c'rio !•.■■:'. .ment 
and Mandate was entered by the Court of Appea.ln.

'ihereforo, in compliance with that Judg:..ent and l.an'iav.e.• 
the Boa.rd orders that its May il, 1575 Order on Rev.ic".' is 
affirmec.

IT IS SO ORDERED.

WCB CASE NO. 79-3291 November 14, 1980

JEANETTE J. PLUMMER, CLAIMANT
Willner, Bennett, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Tne SAIF Corporauion (SAses'hs Boarc r" visv. 
Referee hs order -eirtered in tni:; case. The SAiF 'jor.'-' 
tr.e claimant faxled to estcib.Iixh uhau her conrl.

— ■■ job n 'iur'/ ’.-'r occup'. c.i i.-naicoinoenoabie as e/n on-cr-.e

■1-
’ oj’i i
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#
• Tr:e 3o:!.rd rinds the Referee com:ctly - ..eo. 

oi: this cji.s0 in his order.

JrTr.er a do novo review ci the record, rr.e Boar'.' v;over 
the Re'T'eree's order. The medJ.cal evidence in this oese .s; 
ceres chat claimant he s a concenital abnorir.c. 1 ;.ty in r.c:t be-' 
vhiich has \vorsened over the last several years.- Hc.'ecer, i 
evidence al.so indicates that .vlainant's job did nor cause 
thr.s underlying' congenital coniiition ro worsesi. 'iho; i.upj;e:
Court, ___P2d_ _ , srs.i
"Since the wori: activity did not cause any cnance :.n tne 
underly:i.ng disease, the claira for medical se':'''i:e.s reranre-: 
to trear symptom; and for any claimed disabim'cy by reasen 
of those symbtoms i..s v;Ot coruoensablc^. " The doarn, in

1*. >;

.\e

1 ni
case., finds cl-aimant' s v;ork did cause an incru.tsci ii; clait' 
symptoms, but not in her underlying conditxrri. Therefore, 
based on the rationale of Gibson (s'upra) , tiie Board rovers 
the Referee's order and order;= the SAIF's denial re:-: tored 
aifirraed.

.,-.nt ’ s

•and

m

m

ORDER

The Referee's order dated February 15, 19K0 is 
in its entires''.

T:'.e SAIF Cc-rporation' s dental dated i-.prii 2, if 7:; .i.s 
restored and affirmed.

SAIF CLAIM NO.- C 339129

BRINGFRIED RATTAY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 14, 1980

On October 1980 the SAIF
garcj.ng this c.lairc fo:

.1. o n 
a.i.scant *

leg iotjury. Claimant’s aggravation 
r. Aisko, on July 23, 1930, reporue

he belli; 
of the :o

:i claimant's righ'c leg. Or. Mi.sno rein 
and the need for the '-orcoosed saicierv r.

.iniorrric tion 
19 71 I'ight 
expired. 0 
a neuro'.ma of che long saphenus nerve 
be expj.ored v/ith possible s^ectioning 
nerve 
ditic]i
original in.juiy. SAIF indicated it did nci i 
fietion Order reopening -this claim for the su: 
ihiske nad scheduled for October 24, I'SO.

1
s Mov< 
righ-

v'. C J. c- 

V Cl J.
u-ld 'L 
o cl a 

r.c.-

;er 1
rae:

im. n u 
, h on
‘‘.'iUS

• n/n

•na
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The Boci.rd, after reviev/ing rhe information aubmi.o'CGcl to 
it, finds tha evidence v/arrants reopening of -thin claim 
under the Beard's Ov/n Motion jurisdiction. Tp.c-.reforc, c';ie 
Board orders che claim reopened effec cive the date c l.airaan 
was hospitalized for this. October 24, 1980 .surgery for 
payment of compensation and other benefits provided for-,by. 
lav/ until closed pursuant to CRS 656.278.

IT IS SO ORDERED.

#

WCB CLAIM NO. 80-7993 November 14, 1980
TIMOTHY RISKS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Ovm Motion Order Referring for Consolidated Hearing

On October 29, 1980 claimant, by and through h. Ls attorney, 
moved the Board to reopen claimant's claim, for his December 1, 
.:.9b9 injury under its own m.otion jurisdiction. Claim; :rnt' s 
aggravarion rights have expired on this claim.

In his motion, claimant advised-the Board thest ne had a 
"valid aggravation claim" based on Dr. Short's medical report 
of u'ane 14 , 1979. This report was received b,'/ the car.rier, 
the SAIF Corporation (SAIF), and it reopened another claim 
for a December 17 , 1976 injury wliich claimant had rcceivef.
That claim has -a claim number of GD 2C3622. Follov/'ing the 
payment of temporary total disability compensation ant 'provid
ing of rehabilitation, efforts to claimant, SAIF, on Augast 
13 , 1980, submitted rhe claim for closure. The Eva.^ auti.or. 
Division was then advised the vocational reh.abilitation 
services, v/hich had been provided, we,re not provided rvn. the 
1976 claim, but rather on 'the 1969 claim, and, thar:-.*fore, .t 1: 
refused to issue a Deterrr.ination Order on the 1976 cdme.

Claimant requested a hearing on -che December 17, 19-76 
injury-aggravation claim contendirug chat the Evaluat.;.on 
Division improperly handled the clair;. by not lssuin;( a 
Determination Order as requested by tlie carrier. This 
hearing was sc'nedaled 'pefore Referee Forrest James on 
28 , 1980 ^ After hearing openiy.g arguments of ccun.sel, -L'-he 
Refere;e requesued that this 1976 claim be consolidated witl; 
the 1969 claim based upon the claimant's own mo'tion request.

m

Based on these facts, claimant.- V, 
attorney, requested that the-1969 claim, S.AIF 
220129 be refe.rred to -he Hearings Officer -to

and through rii;
Claim ;c.

be covisclida tec
v/rth the claimant 
77CB Case No. 8 079 93

l97b craiiw SA.IP C1 a i m K o. -G !9 2 C1-^ 6 2 2
so that the entire matte:: may be heard
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Scare!, after reviewiaa claimant's ir.ocxon,Scare!
that this claim siiould be referred to Keferoo Ihorro: 
to be cor.solidateei with the -WCb •Case Co. 307913,- SA' 
Ko. GD 203622, the Deceraber 17 , 1976 injury c

jOtte s

i.m.
Referee shall deteririine if claimant's c\irrent condi 
related to eitiier the De-cerriber 3, I960 injur/ und r: 
a -.vcrserii.ng thereof since the last av;ard or arrange; 
compensation in that rase and decided the isi.ue rai. 
gardin-g the claim for the 197b injury. IJpor; -uos.clu 
tha hearing, the Referee shall cause a transor.i.pt o 
proceedings: be o.ropared and forward it alont rltr., :V

c a.
i n J.; •
. L' e 3eii Ls

1 ;i t of
b re
i. c' :i ef
ro'

: o nut a n ci a 11 o n in
i--U .

:ni3 case ar.vCi U ^ 'w'' I 1 C- 1 J
at r.he hearing to the Board, 
or the issues raised in WCB C;

the other exhibits e; 
The Referee snail al. 

se No. 30-7993.
rose

IS SO ORDSREi:

WCB CASE NO. 79-7034

GERALD C. SEXTON, CLAIMANT 
M. D. VanValkenburgh, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp

November 14, 1980

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's order entered in this case. SAIF contends its 
denial of claimant's aggravation claim should be affirmed.

The Board finds the Referee correctly recited the facts 
of this case in her order.

After a de novo review of the record in this case, the 
Board reaches a different conclusion than the Referee. The 
Board does not find claimant has proven his condition has 
worsened since the last award or arrangement of compensation. 
While it is true claimant was hospitalized from October 4, 
1978 through October 10, 1978, the medical evidence does not 
establish that this hospitalization was due to any worsening 
of claimant's condition. Claimant was hospitalized and 
given only palliative care and treatment. Therefore, the 
Board reverses the Referee's order setting aside the SAIF's 
denial of aggravation claim. Claimant is entitled to the 
payment of temporary total disability compensation from 
October 4, 1978 through October 10, 1978 due to the hospit
alization for the palliative care. Claimant's attorney is 
entitled to an attorney's fee equal to 25% of the increased 
temporary total disability compensation not to exceed 
$500.00.
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ORDER
The Referee's order dated April IT,', 1980 is reversed.
Claimant is hereby granted an award of additional 

temporary total disability compensation from October 4, 1978 
through October 10, 1978. . , . ■

Claimant's attorney is hereby awarded ah attorney's fee 
equal to 25% of the increased award of temporary total 
disability compensation not to exceed $500.00

m

WCB CASE NOS. 79-*10, 537 & 80-613

WILLIAM C. SIMMONDS, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order on Review

November 14, 1980

The claimant seeks Board review of the Referee's order 
entered in this case. The claimant contends his low back in
jury resulted in temporary total disability or in permanent 
partial disability.

The Board finds the Referee correctly recited the facts 
of this case in his order.

After a de novo review of the record in this case, the 
Board modifies the Referee's order. Dr. Kauffman of the Oregon 
Health Sciences Center on August 7, 1979 advised claimant to 
stay off work and to continue with bed rest for five more 
days due to his back pain. The SAIF Corporation (SAIF) re
viewed this report on November 12, 1979.

Dr. Kaesche, on September 10, 1979, reported claimant 
was not able to perform his normal job or a job requiring 
heavy lifting, repetitive stooping or bending forward. Dr. 
Kaesche felt claimant could perform light work. This report 
was forwarded to the SAIF on September 12, 1979.

The Orthopaedic Consultants in early November 1979 opined 
claimant's back condition was not medically stationary and he 
had minimal permanent partial disability due to his back in
jury.

Based on the preponderance of the evidence, the Board 
finds claimant's back injury is disabling and orders it to be 
classified as such. The evidence indicates claimant's back 
condition is not medically stationary. Therefore, the Board 
remands this claim to SAIF for processing and closure under 
ORS 656.268.
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m
The medical evidence indicates, claimant is entitled to 

temporary total disability compensation for August 7, T979 
through August t2, T979 and from September 1^8, T979 until 
closure. However, the Board does not find a penalty should be 
assessed on this compensation was not forwarded to the SAIF until 
November 1^2, 1‘979 and SAIF's denial was issued on November 20, 
T979> and there was no unreasonable resistance or delay. 
Claimant's attorney is entitled to a fee in the sum of $300.00 
for prevailing in overcoming this denial.

ORDER
The Referee’s order in WCB Case No. 79-10,557 is reversed.

aside .
The SAIF Corporation’s denial dated November 20, 1979 is set

m

Claim No. ED 395027 is classified as disabling and is 
remanded to the SAIF Corporation for processing and payment of 
compensation and benefits as provided by law with compensation 
for temporary total disability from August 7, 1979 through August 
12, 1979 and from September 1’8, t979 until closure is authorized 
pursuant to ORS 656*268.

Claimant's attorney is hereby awarded as reasonably 
attorney’s fee in connection with this Board review the sum of 
$300, payable by the SAIF Corporation.

WCB CASE NOS. 79-2960 & 79-6387 November 14, 19 8(

GLENN STOSE, CLAIMANT 
Richard A, Sly, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Order on Motion to Dismiss

m

This is an Order in reply to claimants Motion to Dismiss 
based on SAIF Corporation’s failure to file a brief within a 
timely manner. There is no requirement in the Worker's 
Compensation law of the Board rules which indicates that a brief 
must be filled by the appellant before the Board will revi.ew the 
case. ORS 656.295 (5)* While briefs are a signi. ficant aid in 
the review process, the failure to file a brief i;s not grounds 
for a dismissal of a request for review. This matter will be 
placed on the review docket to be reviewed by the Board in due 
course. The request for an order dismissing SAIF's request for 
review is hereby denied.

IT IS SO ORDERED.
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WCB CASE NO. 79-8662 November- 14, 198 0

BRIAN R. STOTESBURY, CLAIMANT 
William F, Thomas, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF Corp

m

Tiie SAIF Corporation (SAIF) seeks Board reviev/ of the 
Aeferee’s order which awarded clairaan^ temporary total dis
ability compensation to April 11, 1979 and compensate on for 
permanent and total disability effective April 11, :,379.
The ST'IF contends the Referee erred in granting these awards 
of compensation.

The Board finds that the Referee correcely ircc.-.red the 
facts of this case in his order.

Afrer a de novo review cl this L orci ,rx- bo
fies'tne Referee's order, 
psychological condition wa; 
ary. Therefore, the Board

Dr. Wol'.gamiotl. 
chronic and, as 
Lcyi'ces wivh the Re

reiDo me d
arc modi- 
c i.i li-'nc:.n r * s 
v.-as s t ar.Lon." 

.:e 'Irat clvinv
ant's condition was not medically stationary unt: i Si'.at dale.

The Board finds that tne medical evidence alone 
not establish tnat claimant is permaiiontly and rclall 
abled-as defined in ORS 656.109. The Board musi: co
other relevanc factors to det^Jrmino claimant' s 
earning capac.it>^ due to this injury. Clainianl 
old and has three yccoos of college tniccation.

j. o; ; s c- 
0,., 2 9
C. ai;.

i i.xyi'i.; ..c.
classified as 'heavy manual labor. Clnlirmmt las ]j,rovi.. 
cannot return to any of his previous jobs. ■..oi'sothe.l^'.- 
656.206 (3) recuires claimaint m-.ust al.so shos' that he

tablished that heUr-I n. worked only at jobs v/no.'

e b 
a.L;'

1
yr.nam.

;je
C : I f;'.-

willing to seek regular gainful employment and tlxt
made reasonable efforts to obtain such employment. C 
has failed to establish that he has ought e:i.pioymenu 
attemp'ced to return to v;ork. The evidence d-jes c:.:st.'.b
that claimant has the ability lor ri:; >.:.:ainincj 
record in this case and after considering all 
factors in determln.i.ng an injured wo.itior's j.o 
e..!rning capacity, the Board finds cl^A.^:■lcln t is 
award of compensation equal to 192° for 60h

.a ima j i t
c'.,:
-I . . T-1 S:j.

lk;.se.-' 
the T'.: 

SS of . ' 
er. t.i. u 
ISO ued. i

• -1:
. V .u I'i:

U tc 
d J;::.-

ability for his head injury and resulting psy.;r.ologic
cone j. tion.

The Board v/ould urge the I'i.eld Services 
contact claimri.s 1. and nrovide ;.im vocutional ,

..'mvisicr 
r.si. stanc

to
tc

include iraining or job placement. Tl.is av/ai’d of ccr,,:.- 
ensat:on is in lieu of all prior awards of unset-;au.b'..f 
disability claimant has been, uranted for tr.in iryiur'm

m
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ORDEK

Ti'.e, Rel'eree' 3 order dated April 15, 1980 i.s iT.oai/'ied.

Claimant i.s hereby awarded compensation ^rjual to 192'-'' 
for 6C% for his head injury and resulting psycho .logical 
condition. This is in lieu of all prior av/ards of ui';-,.ch..-'ai- 
uled compensation claimant has deen granted for this injury.

The remainder of the Referee’s order is aff.irnK-/,..

CLAIM NO. D 408270

NORMAN L. WILSON, CLAIMANT 
Richard T. Kropp, Claimant's Atty., 
SAIF, Legal Services, Defense Atty 
Own Motion Order

November 14, 1980

m

On -July 1C, 1980, claimant, by and through his 
requesred the Board exercise its. Own Motion jurisdict 
reopen this claim. Claimant's aggravaoion rights ha'.- 
pired in this case. Claimant contends his right Knee

19 72 r :• g h t f o c-1 
Board effective 

v/as hospiualined for addi ticna

ttorn 
eon a

con-

y /
-.■d

dition is related to his November 17, 
jury. , This claira was reopened by the 

1979 when cj25 rrian
surgery on his right foot. The Board closed this cla 
an Ov/n Motion Determination dated Ocrober 22, 1930 v/h 
granted claimant an award -of additional oemporary to 
disability compensation for A.pril 25, 1979 thro'ugh Ma 
1979, .an avrard of temp'Orary partial disability from M 
1979 through April 8, 1980 and an award of tevaporary 
disability frora May 20 , 1980 through A.uc'u.st 3, 1980 .i 
day of 'cemporarv' total disability compensation for 5e 
2, 1580.

.Apr 1 .L

tm by 
i c i 1 
tal
y . '■
ay '1. c

nd or. 
ctemb

ai
0
G:r

Dr. Martens, on April 9, 19SG, performed pat'.ell^ 
claimant's right knee. He indicated that clc...mant's 
ankle injury v.^as probably a factor in requiring che : 
}:nee patellectomy.

;c'COTii''.' or

'.luna:.

m

On October 21,- 19C0, rhe SAIF Corporation advir^.ed the 
Board it opposed an Own Motion Order .reopeninsj ibis cla.im 
for claimant's right knee problem as it did nor appear t.ha- 
that condition v/as directly related to his original indinst:
in;] ury Attached to :his letoer was a 

s v/ho felt tnat, while
•eport rrom enn Orun- 
there v/as’ no dj-rcmc.paedic Consulta; 

relationship between cla.imant'.= right knee condition 
industrial injury of 1972, there could be an indirect 
tionship between the tv/o.

ina
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The Board finds claimant’ right knee• condition is re
lated to his November 1972 industrial injury and finds that 
this claim should be reopened under its Own Motion jurisdic-. 
tion. Therefore, the Board orders this claim reopened effec
tive the date claimant was hospitalized for the April.9,
•1980 surgery performed by Dr. Martens for payment of compen-j 
sation and other benefits provided for by law until closed 
pursuant to ORS 656.278. The SAIF is' entitled to credit any 
payment of., compensation it made pursuant to the October 27, 
1980 Board. Order against this award of compensation. Claim
ant's attorney is entitled to a fee equal to 25%' of the in
creased temporary total disability compensation not to exceed 
the suia of S350.00.

IT IS SO ORDERED.

CLAIM-NO. HC 455427
JOHN CHURCH, CLAIMANT
SAIF, Legal Services, Defense Atty,
Order Vacating Own Motion Order

November 17, 1980

On June 18, 1980, the Board issued an Own Motion Deter- 
miniation in this claim, closing it pursuant to ORS 656.278. 
Subsequently, the Board has been advised that a denial and a 
request'for hearing were made within the five-year aggravation 
period. Therefore, the appropriate closure should have been 
pursuant to ORS 656.268. Therefore, the Board orders that its 
Own Motion Determination dated June 18, 1980 be set aside and 
remands this claim to the Evaluation Division of the Workers' 
Compensation Department for evaluation and closure pursuant 
to ORS 656.268.

m

IT IS SO ORDERED.

m
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November 18, 1980CLAIM NO. CV 0080000

KEITH BERKE, CLAIMANT 
Burton H. Bennett, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Board Decision

hearing v;as held by ^he Workers' CompensL-tioi: boaL::d on 
Noverabc.:: 6, 1979 at the Board Offices at Mill Creek 
*P.T;.:k, 5:35 13th Street, N.E., Salem, Oregon 373] 0 at i.3t k-'.u. 
hoberr L. i-lcCailister, George .‘hev/is and M. Kc-i th, 7/i'i son, S-oard 
r.ca'.ibers v/ere present. M. Keith Wilson presid’.id,. the ciaiK-ani; 
appeared hy Burton II. .'lennett,. attorney. Th'u Jspar-.mi.r.t 
Justice., Crime • V^ictiiTi Ccinpensaoicn Fund appealed by Ckifford 
A. Allison, Department of Justice, State of Oregon. Cne 
porter was William Rowe.

thie issue is the oompensabilitv of cla.it.anh' s
■crs-i.me victim's compensation, pursuant to ORS Chapte:.' 
spojcirssue before the Board is v;r:ethe;t too '.'is.j.m 
y.-.ry v/a.s substantially attridutable t.. has t'.tOiig 1 ih.. 
t:.e subs'cantiaj. provocation of his assailant..

03sentiai.ly, there is no material, dispute s.s o'.. 
uai so.caation involved in this matter. , The t:c--.rd i.-:. 
in its conside.ration to the tacts appearing ;i.n t:u. .. 
ti'fied to it bv the Deoartmeikn of O'ust.ice (Oi.l ■.-.m' ..

■j.Tm

o:: :»

1 ;.r.i 3-t 
•;ord ce:.'- 
5(5:: -

At the hearing before the boara, the :.'.C'.'.x.3'..ting -nvi.n: r 
w'ere treser.ted and adjTiitted into eviGcnce w.Lt.i.:.vut G;,’'....oti

1 J. O -I. Appeal to the. CriiTie Vretim i'c:;..p:jn:.:aticn l.i.id.

i'x.hibit B: Certified record of the clci.m?, 'h.:o;n •.•rime
t.i.'.:i Cc::.''.pensation Program.

Exhibit C: Copy of notice of ti.me
b-a.iorO the Workers' Compensation Board.

a a peace or nea'rin:

0.ral arguments were pre.::snted by Burton k. I'-en;...3.. 3 
.Cli.f ford A. Alii.son of Counsel.

Amclaim f-or compensation v.'^as raade by cl.’.rmiant •'= .
A.pril 23 , 13-30. '.I'n August 15, 1930 the claiju v.'as d':‘...'3d
by 'the Department of Justice, Crime ',''ictim. Co.r.pen .;;a w.. r. 
Divisi.on. .A request lor .reconside;;alicr. of said ce.'..i.tl 
made by clairnarrt on August 25, 1980. On Septemhsr , .192-'' 
tl;e p't:.o;r denial was affirmc']. on recoit.sideration.
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OPINION

The evidence in the record before the Board estabiisr/es 
the foilov/ing factual situation-; On'March 13, 19S0 ■
and a Tim Smith met by pre-arrangement at the premises of a 
grade school in Beaverton, Oregon for the purpose of rhe claim- 
arrc selling to Smith and Smith purchasing from claimant a 
quantity of cocaine. Time-of 'the meeting occurred an abou-:
1 a.m. A plastic bag containing, cocaine v;as shov;n to Sir.ith 
by Berko. Smith grabbed the bag and ran without paying claimant 
Claimant pursued Smith, Smith fired one shot c\t claimant and 
missed and later in the pursuit.fired again and the project
ile hit claimant in the abdomen. The weapon used by Smi-th 
was a .22 caliber derringer type pistol. Smith escaped and 
ciaimant was hospitalized and received medical treatiuont.

O'RS 147.015 provides- thau persons are entitled to coiapen- 
sation under the Crime Victim Compensation Act unie-vUti barred 
by one or more of several subsequent provisions;

Subsection (5) of ORS 147.015 bars recovery und--‘r t.he 
Aca if che injury was substantially cttributable to r:he vic
tim's wrongful act.

CRS 167.207 prescribes penalties for criminal activir.y 
in narcotic or dangerous^ drugs. Cocaine is classed as c.arx- 
gercus drucj under Oregon law.

The pivotal question befo.re the Board is wnether claim
ant's injury was substantially attributable to l\is v.’rongf-.j]. 
act. t'e find that it -was. The wrongful and illegal act o.i: 
the claimant beejan before his iueeting v.’ith the assailant on 
the school grounds on March 13, 193 0 . The wrongful acu wa.s 
criminal activity in a narcotic or dangerous drug. The 'wrong
ful and crimin.al act did not terminate at the poi^nt -when :-b;.iv:h 
grabbed uhe cocaine and fled. A.t that point claimant continued 
his purpose of selling the drug, eiuher wi-uh rfne intent of 
recovering the contraband or obtainixig payment there: v-e:. :. is
criminal and wrongful activit;/ only ceased, wher. he v/as unaole 
to give furt.hsr pursuit as the resulu of rhe gue.shot wound.
Ne find, therefore, tnat cia;h;.ant is barred by une p.r::;visions 
of ORS 147.015(5) and find tha: cla.imant's J.nniur-: wa^.. sub
stantially attributable to his own wrongful

m

m

• i"

ORf.;. 1
lu iS; therefore, ORDERit and ABJUDGED 'Cxiut rhe turden 

on- Reconsideration of the Crimv:Victim Compensation 
Department of Justice, State oi Oregon denying compc:\n 
under -she lav/ be and the setme is here.by affirxted, ana

It is further ORDERED and i\DJuDGED that Keiun Benke is 
denied benefits under tne app..icab_e law.
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ELBERT WES COX, CLAIMANT 
Paul Rask, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross Request by SAIF Corp

WCB CLAIM NO. 78-8667 November 18, 1980

ThG clainan-c and the SAIr’ Gorporataon (GAI?; see-i Boai.c 
roviev. of the Referee's order which granted claimant an av"ard 
of coaponsation equal to 240° for 80 i (sic) u.'.e::hcdu-eG di 
ability for his row back injury. The claia-ur... cor. te.i is he :s 
permant4.y and cotally disabled. The SAIF contone-: Relv.noe'
av:-;rd ci compensation is exco-^sive.

The Boa::;d finds that the Referee corre.
X! L.> C* o 0* case in his ordor. The Board nc

roc-^ C'r.;u the- 
the Ref...:

grante.; craiiTiant an award of compens^ition to
equals '5% unscheduled disapility and not cO-c a.cj-ohed^ 
ability as recitea in his order.

led c.is-

Afuer a ae novo reviev/ of the record in cth s case, e >; 
Boarc. n.odifics the Referee's order. Tne 'A'eig.er of t ne cviaenco 
in this case does xcot support the a\/ard or ccmperisatiGn nra :UGd 
b'' the Referee. The Orthopaedic Const-pane'

*.rtoarrmen, aue to tni
raten tr t cx.^^ja- 

enjury and tne supsequo'-c i;i'eac- 
nent, in the rcodorate range. -'r. Franks agreed with t-ee ij-. cho 

Ccnsultanfs examinati''t, but plu no..; .egre-..- that ciai.A-
.ho surgico.1 trea.,..:o’. _.

ant

paearc
ant' s -uriparrment v/as cue to t

Based on tne weight of the ruedical evidence, consider-n.' 
tfiO re.levant factors to bo used in deterraining an injured 
worker's loss of wage earning capacity, the board finis th<' 
av/arn of cci.vpensation granted by the Referee encossive. 
Based on this sane evidence, the Boa.rd finds clt n:.nnt -i.t en
titled to an u-.'aid of compensation equal tc fo. .-uf un-
schedui*.-d disab'-lity for his low back injury, 
of all prior ciwards of unschedu.lea disability 
granted for this injury.

Tnis ..a
c,’ 1 a i-ir':'.-1 ha. ocer.

ORL.hi

The Referee's order daten Janua.ry 7, 19S moa ..r r.DG

A 1. O

Claimant is hereby cyrant.ea an award of compensa tier, eqaal 
to 160° for iO-1 unscheduled d.. sabilitv for this injur '. 
is in lieu of all prior av/ards of unscheduled disab-iity 
claimant has been gra.ntod for tnis injury.

Tne remainder of the Referee's order is air'ima.
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WCB CASE NO. 79-4604 November 18, 1980

WALTER J. DETHLEFS, CLAIMANT 
Richard Sly, Claimant's Atty,
Roger R. Warren, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Reconsideration

On November 6, 1980, clairaant, by and through ni,.-:. attcrne 
requested the Board reconsider its Order Denying Remand. 
Claimant had sought to have additional documents admiitod 'into 
uhe record for consideration by the Board.

Thic- Board, after reconsidering its Order, affirms its 
denial of claiiaant's request re remand this case. she Boarc ' ; 
order incorreculy provided appeal righrs. Tne Bocirc.'. ’ Crier 
is an interim order and is not appealable. • Therefcev., rhe 
Board would modify its November 4, 1980 Order by stri.eing' uhe
.:.ppeal notice section of the Order, 
is ciffiirmed.

Tne remar’ t-h--; Order

II IS SO ORDERED.

WCB CASE NO. 78-6123 November 18, 1980 m
MAURICE L. EDWARDSON, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order

• '0.‘ November 6, 1930, cla-...lant, by and thscugS. t.. 
requested 'chc Board dismiiss uro: 37iIE Corporatism;' 
Requesu for Review in nhis case. Claimant conrencis ■ 
failed '..-.o set forth the issuvs or issues it wa". rskin 
to revi jv/ and -;xSO thac the 3A7lF had fa.iled rr file .
-  J. - . • j; mL. hjj .

s r n ^
riF:

c: .• i..t.hc; ^c. a r-7 
nrie

J

The Board denies claimant hs m.oticn. There .is 
leant that the party requestir. j Beard Reviev;, c-ther 
the issues no be cons •.Jered by the Bc.rrd of rnr;. i 
brief. The Board is recuirea so review the recerd
V/; re or withoi.-’; r.he ■re:.f c- oa -he pa. S •
I'.'rard 'c.;:!; ics .aimant moti‘

IT IS SO ORDERED.
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m FLOYD HEWITT, CLAIMANT 
Eric R. Friedman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 79-7248 November 18, 1980

m

The beneficiaries of Marian Williams seek Board review of 
the Referee's order which determined the Referee lacked 
jurisdiction in this claim and could not rule on it.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

The Referee correctly decided he did not have jurisdiction to 
rule on the constitutionality of ORS 656.226. Therefore, the Referee 
did not decide this case on its merits. The Board agrees with the 
Referee's decision, but would make the following comment: The Board does 
not find that ORS 174.110(2) can be applied to ORS 656.226. The 
legislature has used very specific terms in ORS 656.226. Their 
intent was clearly to provide benefits only for the women and 
children of the men and women who had cohabitated together as 
husband and wife in this state for over one year. Therefore, 
applying this statute to this case, the Board would deny claimant's 
claim on the merits.

#

ORDER
The order of the Referee, dated May 6, 1980, is affirmed.
NOTICE TO ALL PARTIES. This order is final unless 

within 30 days after the date of mailing of copies of this order 
to the parties, one of the parties appeals to the Court of Appeals 
for judicial review as provided by ORS 656.298.
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WCB CASE NO. 79-8719 November 18, 1980

JAMES MEADOR, CLAIMANT
John Svoboda, Claimant's Atty.
Thomas J. Mortland & David 0. Horne, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

$

Ertiployers of Wausau (Wausau) seeks Board re’u.ew sf uas' 
Referoo: ■ s order which ordered it to accept c'. aimar.t' ;-3 low back 
claim, pay claimant' compensation and other benefits pcovided 
for by law and av^arded claimant's attorney s fee. Wausau 
conuends claimant's low back condition does. nO': constitute 
a compensable injury or if it dees, it is tie responsibility 
of uln-' Travelers Insurance Companies (Travelers) .

i'he Board finds: the Referee- 
this case in 'nis order.

:o; 'ectrv reciued

freer a de novo review of this record, riie lio.
the Referee's order. It the r-irae of his neci. , i r ■; iry-, ir.

: s e s 
/ c .

‘.e c3rq:loyer ’ s v/orkers ' compensation insurance oove.r-. ';je
provided by Travelers. Claimant testified he had •rpi.-:ocic 
low back pain but did not seek treatment fer ir^s io-i rack un
til 197 9, ar d then onlv after Dr. Fechtel advisc;d rum h:.. s
lov’ back coulc be causing nis ongoing upper nacr: rlein;
There :.s nc evidence tnat claimant's low back 
the 197 5 fal.L.

ir. :urec %

Dr. Fechtel, in April 19'9, fell: claimanu'r 
lem wan cciusing his upper bac;: symp-coms. Dr. Fe

aO'v7 ;.'.aor prOD“ :htel prescr..he
a back brace for claimant. The claimant begar. v7eciri;''vg i.-- ri-u 
noted a sudden onset of low rack pain w'hicn .radia'rel uov;n vn.y^o 
his lees.

Dr. Davis fo'und claimant ' ad a congenital a.;'.ovw;;.m--' 
low back, diagnosed as a transitional I'umbar rcehc':-. wJ.vne 
abnormal ar-ticulation and degineraui'\.?e change-. ike r.elt 
ant' s ijack s'/nioucms in.i.g’ht bu rciatec. n-is V/.-ji.'. aoi. ■. 
rie felt the 1975 inju.ry could have caused sorae temperary j.n

..1

crease j.n clairrant ‘ s lev/ back symp-roms

The Boa.rd dees not find .ny proof thar: c.Icaiman'f 
back was injured in 1975. Thare is no evide'.-.ce that 
claimant's fall aggravated his underlying con• jenita.''’. 
dition. At bes't, the evidence o-stablishes c-r.ly the.-, 
fall temiporarily increased the symptems of t'-.at inond. 
Therefore, the. Board affirms tlie denial issued by Tnu-

::on- 
cha 
cion.
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#
Further, the liourd affirms the denial 

The surgery and other treatment claimant r
T

rliueci 
eceivec

]yy h'ausau. 
for his

,ow back were to correct the congenital anomaly. The surgery 
v;as,dcne to stabilize the claimant's lev/ back in an av.tempr. 
to strengthen it to enable claimant to -continue v/or-:ang in nis 
trade v/hich involved medium to heavy lifting. The medical 
evidence nor the claimant's testimony establish thau the 
v;ork activity, during the period Wausau, proviced coverage ror 
this, employer caused or worsened his lov; back condition' so as 
to rec'uire medical services or produce disability. hu mos-;:., 
iu might have increased his' symiptoms, but Uxider the raots pre
sented, that inference is not supporred by'the e'vd.dence. The 
evidence shows the treatment directed to the ciaina.'.'t'.s low 
back was to correct the congenital anomaly v/hich, ici ro.'a.son 
unexplained in the report, became symptorriatic alter 'Dl . Fecnce 
b.C'. , j.n April 1979, placed claimant in a lev/ back brace.
Therefore, the Board reverses 
Wausau's denial.

Referee's order and affirms

ORDER

The Referee's order dated Iharch 14, IffO i. 
i.ts entireuy.'

e Li .1 r.

m
Fm'ployers Rutual of VJausau’s denial dated Roiemse; 

1979 is restored and affirmed.

WCB CASE NO. 79-1781 November 18, 1980

RUTH B. PAYNE, CLAIMANT 
Allan H. Coons, Claimant*s Atty. 
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

laj-manu seeks Board review of the Referee's oner v/hici;
;.on rrom Janua V 1 1 • • . 9g ranted c 1 a i m a n ■ c i. 11 e r:. n c o m p e n s a ■ 

rhrouc,-'-; February 14 , 1.979 and a- 25t penalty on uh.is , av/ar-. 
Claimant contends she is erstitlec f-c an av/ard for anxiety .end 
result-ing symptoms.

The r.ard. after de novo reviev.y amrms ana aaopu:
Opinion ana Order of the 'Referee, a copy of which attnucr.ec 
nereto and, oy thi.s reference, is n(ade a part hems.

ORDER
■ The order of 

af f irmc'd.
Referee, dat>_:d April 25, 1951
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Clainairc appeals denial of claim for apriety s:'d re
sulting symptoms, allegedly occurring during the period of-Sept
ember 19 77 through December 197-S. At hearing in Roseburg, Oregon 
on October 16 , 1979 , she appeared with her attorney, Allen- H. 
Coons; the State Accident Insurance Fund by E. Jay Perry. The 
issue is corapensability. The hearing was continued for further 
medical evidence. Hearings Exhibits F, G, and H, and argument, - 
and closed on April 21, i960. ■ >

Claimarrc, a 54-year-old nurse's assistahu, begai:, wor.: 
for her employer in June 1977 as a laundry worker. At mat time 
she sought employment on the advice of her doctor to relieve her 
anxiety because of personal problems. Her first duties were 
the laundry. She v;orked at this job for approximately lour mOjm.-hs 
and then requested a job in the nursing section,- as she did not 
like being isolated in the laundry. She was divorced in 1975, 
oftentimes came to v.’ork upset and nad to leave mid-shift becau.se 
she was distraught, and mentioned to her supervises' thaf she rsd 
family problc-mns. On the nursing • staff, her dutie-s v;ere from 2:4s 
"* 11:15 p.m. She performed general- care in the nursing home. As 
a nev/ worker she had no specific area. Flexibility v/as need-ed, 
and she'was- put on a floating job. The float pe.rson was to re
lieve other persons. She did her job satisfactorily at times, 
and other times did not appear to be able to org...n.ize fic.rself.
She had complained to her supervisor about personal problems con
nected with her divorce, and also complained of other G-!:;pioycc;s 
talking ■ about and being rude to her. In September 19''S she haci 
requested termination fre-m the job and then chanc-id her u'ind. Sne 
oftentimen appeared nervous, and had difficulty v/ith h-ir 'job. She 
complained to he.-: supervisors, bum could never pin dow:. tne -..-..■use, 
and alviays felt that indi'/iduals wore v/orking against . Her 
supervisor v/as un.:iblc to ascertain her specific ;'.'-::'obiGn-:i:.

Claimant has a ninth gr 
divorce,, she did . alteration v;ork
in a grocery store, operated her 
v;ork ing for hc.r employer. On the 
where she would work. U'hile work 
a snake in the laundry whicli she 
upset her. There v;ere two people 
her ■ and said untrue things about 
the other her supervisor. She fe 
cerning her prior marriage. She 
why these people harassed her. S 
signed her more work than she cou

ade education, 'iol.lo'/j :\- 
in her home, vzorked an
wwi'i dress shot, .o "wl t..
float job' sh-e :.c''er I'.n 

ing in the laif.dry rOv-. 
thought someone nad' p.'.a') 
who s he felt, part ic ii 1 .m. 
.her. One v/as a nurse's 

It they gossipe-i aboiii j 
liked her job a.-nd did n-. 
he felt that -her superv. 
Id do.

•; ne:: 
can

as s i 
. er 
.t kn 
. 30r

. , . 4., T ..

.found
r. o
ar as s e 
s-taiit, 
c an
ew

Claimant had a history or hospitaiisatioii for neve-
days in November 1972 for v;or]'^-up for back pain of unkn.own -at-oloqy 
possibly anxiety situation (Hr. Ex..A-I4). She was ainc hospital
ized, for one day in 1971 and agai.i in 1972 for hyp erven t il at ims. 
syndrome (Hr. Ex. A-12).

m
-192'



m
CIOC 'C-

r:d on 'i
or rc-

4« K -j. i ,

'■'-Y o.m'.i nzis 
u In or able; a::

Dr. Als’crup N. Johnson, Jr., her fa 
ina3.1y sav: her in 1974 and he has seen 'her of 
time 'Hr. Ex. G (9) .) . She' has problems v.'ith a;:n.i 
many social arid personal family probleii^s. She is 
v;ould be prone to develop an increase in anxiety reactions fro: 
tryinc; situations (Hr. Ex. G (lO'i .) . Her general condition' cvf 
anxiery suress has been present as long as he has treated htr 
(Hr. Ex. .G (15)'.) . 'He concluded that she has had anxiety of or.v 
sort or an other most of her life, mostly related to varions s. 
uaticnal problems, in the many hi'nds of situations she s-ec-ms tc

nl - /tine: no
ani'iiety, oecause 
(h'r. Ex.A-9') .

and in the instant situation, he conclude'd
her v.-orkers’ coiupensauion claim 'nad bee

s n r. 
f-'

.aci

9

Dr. Edv/ard M. Colbach, psychiatrist, saw claimant on 
Msv.rch 5, 1979'. In the interview, claimant was tense, frig'n'seried ,• 
and breathless send seemed to be hypervenailating . She was a dif
ficult person to relate to ;ind frequently misunderstood questiotis 
appeared easily confused and had trouble rememuering dares. During 
the inrerview she became openly tesirful and a, pause was required 
to let her regriin her composure. She haridled poorly tiie stress of

Ap'paren'tly she 'is the kind- of employee who is 
rs and has trouble accepting direcriens and criiwicism: 
i'tj.y not gotten over her divorce. Shu as oror.d of 

Throughout her marriage, she had net wori-'oc ou
previously, had made a

the i r L t e r \wl e w’ 
teased by oth 
She has appar: 
her grow-n children, 
side of the heme, 
real effort tO' find 
viva 1, arid witi'. t:ho 
troubles. She work;

but about three year 
a jol3, v/hich was necessary
thought that it v/onln help

for finaricial sur- 
iier .torget 1. er

several i ffereiit 5 cns Im:?iO'.re wc.'.'k i.r.g 
for her employer.- While working tor he.r employer/ s'ne had t'lO'ub.Lu 
v/ith falio'w empl.oyees. ■ She enjoyed being needed !iy the patie.wts, 
although she fclc too much was demanded of her. Sh.: feels 'that
she has been inci
:ec'ted ci huusm.v'iie anc that

1' r,
ror many yea'.is sne 

sr.e is over'.ikic;i.ruadeniy s;.".e is overay use 
cemLplexity of life. Dr. Colbach concluded in psychiatri-.' ;'l:.agnosi: 
■chat she was a person wi'th elemerrcs of an Incidequate, ansrious and ■ 
hys'terical -oerson^ility. In the recent past, she apparently has 
been under go;Lng an adult adjustment reaction manifeste:i oy each 
things as. anxiety, irregular hearxoeat, hyperventilation 'v.-ith '
chest oains and der: ■ ion with
tried hard on the job, she does j 
skills to function v/ell over any 
employer wc.s the orily time she h

eariulness. While she apparently 
ot have the social and per sonal ic; 
period of time. Her '.vc:-rk v/it:. he; 
a anv sustainina emolo-nT-.c-nt cuu

w.'iS a 
.eg iti:

. J.

'Gal struggle for her.
be blamed for her

of the home and it 
the job could not 
that if she does a;':ytiiing ar all demanding, 
life, he though she would have trouble (Hr.

[■e coneludec 
surrisit cord

that

noirrc in i.e!
:.X , Si -::

9

Claimant 
v/as Ciies"

'•>/ a.; no s p
.-"I nj;.d i acfno s is 

tion, w. 
with multiple premature ven 
thyroivlisriL (Hr. Ex.

knout eviderice of acc

I;zed in October 15 73. 
;y rGlaced to anxiety 
myocardial injur'/, c 
a r b G Ci t s ,• p o s s i b 1 .a

The rinai

' r () i a c C-. r r:y 'k h m 
;ild hyper

I
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Dr. Robert Feeney, psychiatrist, saw claimant at the 
Douglas County Fciinily Service Cli.nic.on January 3,' 1979.- and' he 
has seen her once v/eekly since then in psychotherapy. She taKOs . 
anit-depressant medicine under his supervision. Her initial, co.u- 
plaints and symptoms were extreme anxiety and fear due to Loss of 
income, depression, .anger, feelincs of worthlessness and v.-eakivoss. 
She gave a history of constant stress at v/ork, with teasing and 
tricks being played on her at work by two other employees wno 
made insinuating remarks about her former marriage. He concluded 
that by history claimant’s supervisor could not ve_:y we',.! have .re
commended firing her, as she had a good relationship with the ad
ministrator, other employees, and patients. His diagnosis was ad
justment reaction with adult life v;ith extreme' anxiety and moderate 
depression (Hr. Ex. C).-He concluded that continued harassmerrc 
and financial difficulties, not of her own doing,, were keeping 
her from recovering from her anxiety reaction and dopressron (Hr. 
Ex. D). He released claimant to resume fulltime work on February 
14 , 1979 (Hr'. Ex. B) . On January 13 , 1979 , she Ii7ed a reporu 
of occupational disease from September 1977 to Decembox- 1973 (Hr. 
Ex. A-1).. ■

Shelby Jean Van Arsdall first worked v;.iuh clai.ruant vinen 
claimant v/as v/orking in the laundry. In November 1973 P.rsdall 
was charge nurse and a licensed practical nurse and worked v/xt:'; 
claiir.ant when she became an aide. She worked wiuii cla.ix.anu too. 
uo three days a week. Claimant tried very hard, was slow, but 
did good work (Hr. Ex. K (4).). She had family problems and 
several times became very upset on the job (Hr. Ex. H (5}.). She
had been teased by other employee., (Hr. E; 
upset because of it.

H (6) . ) ar.d ^'iCCc-vnuj

Claiman'c pre^ 
She has two daughters,

■ ently lives alone. She is rot w.'Vi.-kin.g,. 
a son-in-law and three granachiJ.aren in 

the immediate vicinity. She does .not knov; the wh.ereabouu.^ of her 
former husband. She feels that she ivould still /-.e working' for 
the employer if she had not been harassed and not do ot'.i;:i: people us 
work. She had complai.ned 'to her supervisor about her jcb siunatio; 
and appeared to alv/ays have difficulty v/irh uhe job and ne could 
not pin down tiue cause of her complaints, except that s.'ie felt rlnat 
individuals were',working against her.

OPINION

Claimant alleges a disabling situation caused by anxret 
and •'ionsion from the pressure of sj'.iploy.ment -and harassment, cf co- 
employees. Medical evidence indicates that she rnas .cutfared many 
years w'ith anxiety and is vulnerable to piressiure. Sue scans tem
porary total disability botv/een December 23, 1973 'cluroug).: Feb;:'.-...ar 
1979 and payment of hospitalizatron in October 1975. Tk;u ciumtio 
here is whether or not claimant, with har pre-exm'ncfng probienm 
vulnerabilities, and suscGptibilixj.es, experienced a con'.per;.sa;:le

Her em.plovm'eieprsoce o anxiety stress reactiioa in s 1' iLj r. c-j
also asks for interim compensa'tion betv/een December 23, 
February i-w 19 79 when she was released for v/erk by Dr

. 9 / •'. a-id 
re'.'jnaou
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9
Ciainiant cites Pares: 

the employer takes tlie v/orker 
anci rnenrai defects and rhau a 
avera^

S A11:', 4 4 0r A p p 6 3^ 'V ’o'.'') ;■
wich ail latent and cbvious physl 
claiiiiant need noc adcii.t-jss eneth.;;. 

forked v/ou.ld react emotionally to the particalar stre.v
' a 1 

-1

arose out o : • an, .nthe job but rather must show disal 
course of her employiTLent. The employer replies ;:itinc; Janette Wee 
WCB Case No. 78-6241, 78-9042, dated March G, 1930, In ttat case 
there '.vas a claim for psychiatric disability due to on -ti.e 40b 
stress. The Board there found insufficient evidence to ostabi-csh 
the claira for emotional disability citing James v. SAIi'dij Or App 
405 (19S0-) which established 'the test to determine ccmpensaoilil:;/
of emotional conditions. The Court in James held that tkit stimulu; 
that generated the mental condition need not be an extraordinary, 
unanticipated event or events; that the conditions of empioyment 
claimed to be the precipitating cause ol’ the men.tal disabilin3^ ne^ 
not be unusual for the claim to be compensable and that in cases 
vdiere claimant had a pre-existing emotional disorder; / the four
point tests set forth in Weller v. Union Carbide, 233 Or•2 7 
F2d    (1979) had to be raet. In K n o e u cel v ■ 8 4.1 f . 37
6 2 7 , 568 P2d of (1973), the Court held that the

vir Ap}
..

cident in that case v/as no more real than numero^L 
relaced by claimant, either factual or clear misi
real Oires or that there was 
and the claim wa

.11 ract harassment -

ris'jor-.nc;
other incider.es 

■f e r i:' r tj c: .a t. i o r. s o:: 
foll0':v emo.'j,ovoes

no
not found comp 

rn on the 10b tri'
;n s aOi In :s_c, uhe Board lousici.

evidence of an on the 90b trie .ering incidenc. Claimant 
perceived that' she had difficulties, but there was no evr- ' 
dence than her work Sictivi'ty and conditions caused a v;or.s,on- 
ing of her underlying disease condition resul'ting in an in
crease in her syuiptoirLS to' the extent that i't procuced disa
bility^ or recfuirec medical services.

left woit
and

'Claimant asked t 
till the date of

attorney G rees, jon
C1 a i ra a n t d i f f e i' e n t i a t ____ _
condition v/orsened to the poi'nt 
and chere was evidence that'she 
r r o m c o—v.'O r rr e r s .

me loss pay£,b].e from the tirae 
denial March 6 , 19 79 , v/iuh pe:,a 
V. Emanuel Hospi-taj., 280.Or 14 7

cas-:tes West in ti'iut in tire ins'car

ui; 
(1. 

er
r.harc sne naa co 
'//as the butt of 'un k irid re.mark Li

m

Physical disability, because of e:moticn.';.i. or p 
ical. rroblems, is as compensable as purely physical core
Mar
no'.

Portland u eet Inc., 21 Or A-pp 336 , 5j4 '.'-■2d 11 
be awarded unless tr'.ere is

e 1 a11 oIIsI.lip ex 1
/evc.r, corfipensation cann-, 

medical evidence that a medical-causal
the employment' and resulting dJ.sabiliuy or neea rcr niec 
Ruitta v. Mayflo’ser faraiS., 19 Or App 275 , 527 P2d t-2A ( 
claim tor compensation for a ment.ai disorder is consifie 
cupational disease. The etiology of a me.ntal disability 
rally, if not always, require an expert diagnosis to

r c o:r d j. 't .1 o j 'i s o f rr r;.p 1 o 
. a.'.'ieS' 'v'. u/l-Tl' , sui.m.

o /

ic .u. 
-.9 7'

'•Jx '

irolog - 
ior-.'s.
i 9 / 5} , 

nipc’: Kin't 
n rvsee: 
servJ.^

1
a di.jibiing mental conditiC'S. due 
to iGGn'tify' the source of sr.ress. _ 
hospitalisation' on October 25, 1973, 
ciainiant i r r. s c e ’ 01 o p t: d

wr, .iOiin . 
chest p;;,problem; thm

i;:'m.inc 

ciaimd 

'.If.C' :'je

n L
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under an increasing emotional st-:ess apparently ni: her job a;'d Lii:i; 
will be evaluated further. Dr. Jonnson^ claimant's fan:ily docuor, 
has seen her off and on since 1974 for anxiety problems and her 
general condition of anxiety stress had been present .as long «ns ’ne 
had treated her. Dr. Colbach, in his psychiatric diagnosis con
cluded than her job could not legitimately be_ blamed for ne.r current' 
desperate condition. Dr. Feeney's psychiatric diagnosis was ad
justment reaction of adult life with extreme anxiety and .moderate 
depression, that harassment and financial difficulty,- not of f.er 
ov;n doing, v;ere keeping her from recovering from her anxiepy reac- , 
tion and depression. 1 find the medical evidence insuffici'ent to 
establish the requisite medical-causal relationship.

The claimant is entitled to fecei've interim compensation, 
from the date her claim was filed until she was released for worm 
on February 14 , 1979 , with the first installment being cue in ro'ur- 
teen days. Jones v. Emanuel Hospital, 203 Or 147, 570.P2g 7G (1977j . 
The. employer received thehslaim of-occupational dis:^ase on January 22, 
19'7'9. The denial is not made vjithin fourteen days of notice, con
sequently, interim compensation is payable from Juiiuary 2r, 1979 
to February 14, 1979.

ORDEP

IT 15 NOW THEREFORE ORDERED that clair.uir.t be J.virded 
interim compensation from January 22 , 1979 to. February !:.4 , 1979, 
and- in addition, an amount equal to 25% of. the inieriin couipensa- 
tion for rhis period.'

IT iS FURTHER ORDERED 'tr.a't claiivian t' £ attoiruicy ne a],— 
lowed the sum of $500 as a reasonable attorney's fee to bn paid 
bv the State /Lccident Insurance Fiiind.-

#
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THEODORE D. RAZ. CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

SAIF CLAIM NO-. C28273 November 18, 1980

On October 29, 1980, the Board issued an Own Motion Deter
mination granting the claimant additional temporary total dis
ability compensation from October 29, 1979 through August 4, 
1980. This was based on the recommendation of the Evaluation 
Division. The Evaluation Division on November 14, 1980 advised 
the Board its original was incorrect. It recommended claimant 
be granted temporary total disability compensation from October 
29, 1979 through February 10, 1980 and no additional.permanent^ 
partial disability compensation. The Board, after reviewing this 
file, finds that this recommendation is correct. Therefore, the 
Board amends its October 29, 1980 Own Motion Determination and 
grants the claimant an award of temporary total disability com
pensation from October 29, 1979 through February 10,,1980 
instead of August 4, 1980 and no additional permanent partial 
disability compensation.

IT IS SO ORDERED.

WCB CASE NO. 79-7134 November 19, 1980

KENNETH L. WARD, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary, Claimant's Attys 
SAIF, Legal Services, Defense Atty,
Amended Order of Dismissal

^ r*"j.s iJTicndcii Ord'-ir ol Dismissal ...s i.o correct 
Order of Dismissal dated November 7 , 1980 in v/hich v 
che ru-'ilirg addresses of the interested parries -v-’erc-. -t 
correc’ily showii.

IJ IS SO ORDERED. '
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WCB CASE NO. 796393 November 20, 1980
CHARLES G. ASHE, CLAIMANT 
Rick•McCormick, Claimant's Atty. 
David 0. Horne, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

’-•:r'3 employer seeks Board reviev; of that portico of toe 
?-:;f ere-.;' 3 order which granted claimant an av/ard of oco'ipensa- 
cion egaal to 64° for his neck and right shcuider :rrur>m 
Th.e e:e;-/ioyer contends this av/ard is n_.t supported ty the 
o:vidence in this case-

0‘ th.
; Board finds the Referee correctly recit.o:d 
case in his order. - .

'■•no majority of the claimant's complaints are pi-..:e_y 
subjective in .ature. There are no objective finctiny;; to 
subst.xntiate these complaints. The claimiar n ' s cur;.nnn v/c ; a 
requices repet-’tive use of his hands, armis ;.nd :-.noulc;-rs. 
hcter considerino' ail of the evidence in Lliis c-nse, u.-.e
ioard does nor find claimant has 'suffered as -ynea'c ... :.ocs of
/.•.::ge eurnir.g ca'pacity as the Referee found, 'ili-e evl.,;.::cce no 
ohoie indicates the claimant has suffered only a sriV-Il -los.s 
o'f wacic earnr.ng capacity. We conclude claimant Ic e!.:itj,ed
to an av/ard of compensation equal to 32° for unr. h-i- ;

L:.sability for his neck and right 'sliouider injury

ORDER ■

3 order dated -kpril 24,' 11 e A\e '1 e .i. uoO .1 1 eCi..
ClaiiTiant is hereby granted an av/ard of ooiupensn.tion

enual to 32° for 10% unscheduled di.sability I'or hi.n n.-ecn and 
right sho'alder injury. This is in J.ieu oi a.:.,:, oric-r awai'us 
of unscheduled disability claimant his rece.ived rcr these 
injuries.•

The remainder of tne Reieree's order is ai
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WCB CASE NO. 77-6519 November 20, 1980

ADRIAN T. BOYCE, CLAIMANT 
Bloom, Ruben, et al, Claimant's Attys.’ 
McMenamin, Joseph, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order

Gt: October 23, 1980, ciarraant' j attorney, rec:ue.- ;;ed tii-;; 
Boarc reviev; has contention that he was entitled to a fee 
for successfu.ily appealing this claim from the Board' ^ Order 
on Review to the Court of Appeals and attaining ,rei nstaterr.ant 
of the award of compensation granted by the Referee. Clairri- 
ant's attorney requested that the Board issue an ordiv-:: 
granting him a fee,, or in the alternative, that this ..'attor 
bo set lor hearing so it could be processed tnrough rhe 
administrative procedures necessary to pursue it,’ if neces- • 
sary, back no che Court of Appeals. •

ine employer and its atuorney responded u'nat ■ h3' V.lv,
no statutory authority for payment of additional afr.iv.'.'ney
fc;es to claiman s attorney thi: case. urther,
contends that t.;ie reclarification ror appeal :;;S req'o. 
claimani:.‘ s attorney v/ss not timely. It noted chat i 
ca j.mario * s articmey une rees he was enuitled to a.':a 
further litigation of'this issue appeared to ha mocu

The Board, after being fu^iy a-dvised' in this cs.: 
d'anies claimarsts motion. ' Claimant'hs attorney's ar<;g 
hcis been presented to the Board previously and also ] 
to tne Court of Appea^LS. On ;>oth occasions, claiman' 
attorney V7ai denied' any addioional fee. The Board a- 
time sees no r-:ason to change its prior order auo fe- 
mat order does i:.ot need reclarific<ation. Thereiore 
Board denies claimant's motion.

meed

-er. 
'e s 
s

:e>'.

!• :

the

0RDEi\

Tne clainunt's motion ac.tod CctC'her
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ESTRADA H. CORTEZ, CLAII4ANT
Eddy R, Swearinger, Claimant's Atty.
Dennis S. Reese, Employer's Atty.
SAfF^ '-Legal Services, Defense Atty.
Request for Review by Claimant

Tl;c clair.:ant seeks Board review of the Referee'oraer 
v^hich affirmed the carrier's closure of this ilair.iant
contenas the claim was prematurely closed and he is '--•.•.titled.
•to temporary total disability compensation from> October 29,
'1979 to the date of the hearing.

The Board, after de novo review, affirms ind adopts the 
Opinion :ind .Order of rhe Referee, a copy of v/hich i-= attacned 
hereto and, by this reference,, is mad-s a part hereo':.

ORDBR

Th-e order of the Referee, dated May 12, 1980, is 
affirmed.

A hearing was held or. ."^pril 14, 19cC at Salem.. Oraqcn 
before Harold M. Daron, Referee. Claimant was present and nep- 
resen'ced by, Eddy R. Swearinger, attorney. The employ or D;u la ' s 
Nursery, and its insurer, Northwesm Farm 
represented by Dennis S. Reese oi Schwabe, Wi.‘. l:_ams<
Moore & Roberts, attorneys. The hearing was crened on April 14, 
1980.

ISSUES

WCB CASE NO, 80-924 November 20, 1980

m

Rurea-a Insurance, v/e. 
Wi.‘. Iramson , h’yatu , 

on Ar:,ril

I. The basic issue presented in this he--irir..g is v/n.ither 
properly terminated tem.porary disau^ I i ty c.'.inpe'.'isauior- 

payments before claimant v^as medac.ally stationary and his' claira 
was closed under the provisions of ORS 656.25.".

:he carrier

II. riowe.ver, claimant v.’=s allowed to amend i-he issues 
to present the issue as to wheeher claimant was ac-cur..l ly rjr.t itlo^ 
to receive temporary disability cempensation frsm Gctc;;.ei: 29, 
1979 to the present date of the lisaring because no v;...- ,:ot. .able
to perform regular work on a regular basis, evui'. if r..'-e tor.'.fna- 
tion of time loss by the carrier was held to be oro-piT ot the 
time as a unilateral termination beca-usa ciaima-nt's -trcc-ting 
physician had released him to return to regular* vrork.

#
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Claimant sustained a compensable injary to nis.rjv.jht 
index finger but which has affected the use of nis hand. ^ Clarma;;t 
also -contends that'he has lost itlOsc of the strengm ol his i.ight 
arm and loss of feeling in his- right rorearm alrnough there is 
little documented medical evidence of those problems-.

On October 29, 1979, claimant's treating pnysician,
Dr.' John Tongue, released claimanu to return to^work without 
restriction (Ex. 24), although Dr. Tongue specirically s^c^^-ed
that claimant was not medically stationary C'Jx. 25.), la is a 
reasonable inference from the evidence that' Dr. Tongue: did’ not 
really know the exact nature and requirements of claiiTiant' s 
job at the nursery where he was employed.

Claimant returned tO' the nursery and tried to obtain 
work. He was'tested and it was decided by the nursery o^/nsr-- 
that claimant was unable to perform any work that: they 'r;aG avail
able for him, according to claimant's supervisor who received 
her instruction from the employer owner. Claimant was not re
hired and stii'l has not returned to' his former ]ob or any other 
job at the nursery although he has attempted several mimes r;.o 
obtain work from the nuirsery. 'He has returned to h:is dc-ctor 
with the infermarior. that-the nursery did not have work availaoie 
for him but the doctor continues, to assert that claimant w’ould 
be able to tolerate his regular job as soon as work was av^iiiable 
to •l.im (Ex. 25). Claimant has tried to get other nursery jobs 
at other places and has been unsuccessful except for one job.
Ke v;orked at one job for one or tv;o days and 'cas released or. the 
third day because he was unable to lift roils of wire.

FINDINGS

His claim has not bee.n closed under the- provisions 
ORS 656.2C3 because he is net yet medically stationary.'.

o;:

Wl'ien the employer's insurance came: recei’.'uc. notice 
of the doctor's release to return to regular work wit'.nout re
striction, it stopped payment of temporary disabii.ity compensa
tion to claimant effective October 29, 1979.

OPINION

The unilateral termination, of temocra:-'.' dis.nbjLiitv

h.,ng pnysician 
Jackson v. Sk

release 'j X c. :.mcin t to ^i ___
Or App 109. A general release tr

— -u return to- •ecru.- dr
payments by the insurance carrier was proper, 'as cl:-iim.ant' 
treat! 
work .

• return 
though 
return 
No. 7 5 
held t 
of anv

to regular v.'ork 'without restriction is effec:.ive 
it does not soecificallv release an ir.j::r wc;::<er

iob. RavuiCnd Se^ntour, Clair'.av ■'"CH Case
tion Bcarc 

...*1 -

work o 
i.n the

to nis rormer _
“722. In the Seym:our • case the Workers' Compeits 
hat it is sufficient if claimant returns to regular wor>: 
nature or is released by his doctor -to retu.rn to regular

.'.cimaiiu' 3 :;elei:se 
id return tc reculai

anv ■re .
in; :an' case

This was tk.e nature of 
Furthermore, claimant
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nature, even though he was subsequently
li some rolls of

employment of a simila:
terminated because he could not or would not 
wire. The Board's reasoning seems to be supported by the Court 
of Appeals decision in Phillips v. Peco x'^lanufacturing''Co’..,: 52 Ox 
-App 58.9.- . There is no evidence in th”i^ case th^t"claimant- covild 
not do regular work of other nature, i.e., work in a'different 
capacity for the same hours and the same wages, . ' •

In claimant’s case, ar^suming that he is' physically, 
unable to work as he testified, this rule does seem harsh 
because, as claimant contends, it would require claimant to go 
back to work at a regular job even though not able to work, 
because he would no longer be receiving time loss benefits.
On the other hand, it has been held on several occasions by 
the Court of Appeals, concerning permanent total disa'uility 
issues, that an injured worker's statements or, feelings the:: 
he or she could not perform regular w-ork was nor sufficient 
but must be supported by medical evidence. That rule may 
also be applicable to the issues presented in the temporary 
disability situation we have before us. The m^'dical evidence 
in support of claimant's contention that he is unable to do 
regular work is lacking in this case.

I conclude that the termination and continued termina
tion of time loss under the' existing decision's is,proper.

ORDER

IT IS KERHBY ORDERED t:iat claimant's requesr. to o;:der 
the insurance carrier to resume temporary disability com.penss ticn 
and to provide temporary disability compensciticn for the period 
bet;veen October 29, 1979 and the date, of the hearing, or cr-era- 
after as applicable, is denied.

WCB CASE NO. 79-9710 November 20, 1980

JOSEPH F. EARLEY, CLAIMANT
Lindsay, Nahstoll, et al, Claimant's Attys.
Roger Warren, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer and its insurance carrier- sc.ek Dct.-i'd 
review o.f the Referee:'s order. They ccrrtenu the Re.''<ri*ee r\ 
In finding ciaimanr,'s claim''if.;::: an esophageal 'iiiatal 'nernj.jx 
compensable.

The Boar:': finds tiie Referee correctly recired ina fac'is 
of fnii case in his order.
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?.y.\:er a de novo review of the record in un i. 
Board reverses the .Referee‘s order. The medicaj

case, 
evi:: ince

does r.ot establish that claimant emotiona j- '<_L j 1.. 1. e-•tc his employment v;ith this employer resulted :.n or 
his esophageal hiatal hernia.

rei \i:.ng 
fgravated

The medical evidence indicates that in the opinion hr. 
Reinold, claimant's emotional distres s caused o1. .•.iirisn.. ' •. sym- 
proms arising out of his emplo^Ti'ient. However^ dr. ?.c:,p.o-Ld 
does not explain the mechanism by which this could hsve ch-- 
curred, nor how it could’have resulted in the nype herriL.v 
condition claii;.ant had.

Dr. Lipshutz. on the other hand, was quire • thoro'ogh in 
his explanation, not only on uhe mechanisra by which ai; eso
phageal hiatal hernia develops, but also explain,.. emociona
stress cannot cause this type of problem. iuidi tionnl ly, br . 
Lipshuuz indicates that the medical literature would r.ot sup-- 
port such a contention.

Further, Dr. Reinold's reports contain inconsis 
between the history given to hi'.u by claimant v.nd clr. 
testimony. Dr. Reinold felt c,.aim.ant did heai'y iJ ifu 
c.ccounu for his condition, ana claimant could ;.oi on 
tne doctor got th.is information. The doctor in^porue 
claimant's flighr to Chicago went smoothly; clsimcar
concerning the flight a stor\ of many delays, a 'tnun 
and beisig stacked up oyer Chj'iago for one and one-ha 
The doctor reported that cla.'ii,urrc on this flight coo 
Valiums; claimant testified he took many ValiuifiS on 
fiicrht.

ucnci':.. 
■Linant" 
ing to 
uhoiin.
1 that

U'- S'C

derstc’ 
If houc 
•: verp . 
fhio

1 eci 
'IVi.

tiased on the persuasive 'opinion of Dr. Lipshu'i.s c-.nd 
the inccnsistencies and lack of explanation for Dr. Reinold' 
opinion regarding medical ca'usation, the Board find.:-: -that 
claimant failed to carry his burden of proving his co:;di'c;..on 
arose out of hi';: eiiiployment in any v/iy.

ORDER .
The Referc-;e's order dated April 30, 1180 

ins en'c 1 rec''/.
e\-'o:.:sed in

The denial dated Noverriber 6, 1179 is restored :-u d
iffirirfC'd.
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November 20, 1980WCB CASE NOS. 79-8019 & 79-9018
DEBORAH A. HART, CLAIMANT
Welch, Bruun & Green, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp

This Amended Order on Reviev/ is to correct the Order cn 
Review dated November 1, 1980 which omitted a provision for 
attorney's fee.

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his servicers in connection with the Rcerd 
review in -.the. amount of ■ $300 . OC,. payable by SAIF Corporation

IT IS'SO ORDERED.

WCB CASE NO. 78-6826 November 20, 1980
ROBERT HENSLEY, CLAIMANT
Doblie, Bischoff, et al. Claimant's Attys. 
MacDonald, Dean, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

order which remanded claimant' s--claiia for a 
kidney to SAIF for acceptance and -payment o 
which he is entitled. ' '

The Board, a-fter de novo 'reviev/, ai'firi 
Opinion and Order of the Referee, a copy of 
hereto and, by this reference, is made a pa:

ORDER

The order of the Referee, dated May 21, 
affirmed.

Claimant's attorney is ,he;seby granted a reason.-.-.: ic ar. 
ney' 5 fee for services in -r^onnecLion v.’ith nO:.-.r:!i .-'
view in the amount of $300, payable by tne SPIF CoryOrat:io

of the ;■ .-.'1 ere..'' s
ai ig-nan .. lef-‘:
conpe.ns n V.i021 to

and ows'- ,.-:s the
h.ich is : -.tacr.ed
hereo..'.

m
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Hearing was held in'Asnoria, Oregon- on April 0 .
Claimant was present and represented .by James-L.' Frahcesccni . 
and Jerry K. McCallister represented the State Accident 'Ins'ar- 
ance Fund. The record closed on April 29 , 1960, af ter. r ece ip’U 
of articles and waiver of submission of an analysis of '.claimant 
blood.

The sole issue is the compensability of clai.nanr's 
malignant left kidney-. Claimant contends that the ca/; 
fumes and other exhaust chemicals such as ethylene cl:: 
to which l.e- v/as exposed while woi'King as a bridge tend 
Astor ia 3r idge , together v;ith the effects of his smok in 
his cancer. The medical evidence, from claimanc's tr 
gist; br . Stull, suppor rs 'claimant' s contention,- even 
levels of 'Carbon monoxide were rested and found to be
able limits. Claimant was a 
t'o be a causative agent.

:moker and tobacco has

con .nor.ox ice 
r cn 3 i c e (E D 3 ; 
-;fr on the 
g / ca 
e a t -i 
n ho ug 
■-W j. i: h i 
e r. d e

.usea 
c uroic- 
h -che 
n accep t 
t.erminec

The evidence is undisputed that claimant has been pach; 
and a half a day smoker .for over thirty years, since age 16. He 
has worked as a toll collector for ten years and four months or 
since December 1969. Prior to that time he was in the g.rocery 
business, was movie projectionist and worked aboard a '.f-hip. ' As a 
roll gate operator claimant's duties included taking r.o.ney and gi-.- 
ing informat-ion. He worked eight hours a day on f-ive differi.nnt 
shifts. His shifts changed every twenty eight days. He had .no 
lunch break and ate on the joo.

or _ five years,
sively worse. . He h^'.d a broatning problem. In 
about a week before his surgery claimant felt a
pain in hxs back. He saw Dr. Nikes, v/ho gave c?-aiman r 
cation and a pyleogram. He then' referred clal.T.a.-it to 
a urologist. Claimant' first sav/ Dr. Stull on ' "
Dr. Stull operated on claimant within days 
a collecting syste.m left kidney cancer. .^s part or hi;-; 
claimant had his left kidney re.T.oved and part of nis bi 
stiil sees Dr. Stull every tv/o .to thre'e months.

After he had worked as a 
he became tired and

toll bridge ope 
h .1 s 
far 
CO

r a tor 
bec.n 

Iv Ao
r.'or 

"e or
rour 
.ac r e 5 
97 3 ..
-. a bb i r.

L'or

t;. 1 i_
pr i 
v/n a

p a u. n
I . .* ■. ; L
1973 . 
d ia-'-

mer: i

0 3-ec

The fumes, on the bridgr.* were described by v 
neses ■ as nauseating and over pov/ering, dependin-;j on 
the amount of traffic at the tim.e. Feiiov; empi.oyees 
supported claimant's testimony that there was a nause 
smell th-at was v.-orse when there was no wind. At that 
hung around the area. There have been-altog-.-:.r':.er fiv 
tests by various employees to deeeripine the level of 
The last test 'vas 1979. Eacn -of these tests nave she 
carbon irionioxide levels are wit.hin ailov/ablo limits o 
ards of 50 ppm, although tests by a SAIF Safety censu 
samples that exceed the Oregon standard and the feder 
of 35 ppm. He recom,mended that ventilation be ins 
booths'.

-205-

ca

-OS
win

- - ^*6 ^
. IO- e . ‘ - 
r -e c 'u e 
r b c> .n : 

; t r; a u 
Ore-go;

o a.n-.. 
. i f i 
ulpn e 
h e r. a 
3 ted 
.-nono;*; 
the

ndar ;i



la 1 
197

Claimant was off work recovering from hissurgerv from 
April 1978 to November 1978 . When he returned a fan duct hari beer, 
installed in the booth. This was installed, hovrever, at the -insti
gation of the Oregon Highway Department and not dictated by she ' 
results from various test: that had been done on the booth.

Claimant filed a form 801 on June 6, 1978 . Inter i.m tirr.e 
loss was paid and after claimant:'s treating neurologist Dr. Stul'^, 
in response to a question from The State Accident Insurance Tuna, . 
reported it v/as uncertain whether claimant's claim v/ork exposure 
from exhaust fun‘>es either materially or-causually aggravated 
ant's cancer. The State Accident Insurance' Fund on August 22 
denied claimant's claim for his' malignant left kidney. Another 
denial was issued on August 24, 1978.

Following the denial, Dr,. Stull, who. rias always felt the 
claimant should not have returned to his' toll booth, where he was 
exposed to fumes, did some research and solicited information from 
various goverment agencies, on collecting system cancero. Based o:: 
his treatment his past experience, investigation and the ..ir.fcrmacion 
received from the gover.ment, Dr. Stull determined that based on a 
.reasonable degree of medical probability claimant's work exposure 
froiTi December, 1979- to April 1978, expecially his e:-:posure to EOF 
and carbon momoxide was a material contributing factor to the • 
development of claimant's' renal cancer.- Dr. Stull cai.v:- to this 
conclusion despite the fact that, claimant had smoked over .a 
a day since age sixteen and tobacco v/as known to be a cause 
collecting system cancers such as cla iruant' s. Dr. Stuj.1 te 
that v/ithin medical probabilities the work- enviror.iTisnr. eit.her 
caused or aggrav-ated claimant's cond i t ron 'and may have i.n'ter acted 
in ways not knov/n with -his smoking to produce 'the final res.il':.
Dr. Stull did not change his opinion even knowing thaz the levels 
of carbon monoxide may have been lov/er than the standards set for 
tolerable limits, because of the: interplay of claimant'.s' smoking 
with the toxic materials such as carbon monoxide, EDB^ present in 
the booth. He also felt the accumula.ted affect of low level ex
posure likely played a part in development of claimanv.'s cancer. 
There is no medical opinion to the contrary. Therefore c'’-'' 
has sustained his burden of proving that his renal cancer 
connected to his work.

pack •:! 
of

> tifiec #

aimant 
was

IT IS THEREFOR'E ORDERED that The State 
Fund's denials are not approved and The .State Acc.icenc 
Fund accept claimant's claim for his malignant left kr 
compensation in accordance with the Workers' Compensat

ent I;.s'jra 
Inscranee 

dney .end 
.ron .law.

oa

IT 13 FURTHER ORDERED 
$1500.00 in addition to and not 
a reasonaole attorneys' fee.

.hat claimant attorne'/
iUt of ;la iman t ’ s com.'oensat: : n /
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WCB CASE NOS. 78-6419, 78-7047,
79-5537, & 79-5538

PHILLIP D. MOYER, SR., CLAIMANT Galton, Popick & Scott, Claimant's Attys.
Lang, Klein, et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF Corp 
Cross Request by Claimant

T'.ie SAIF Corporation (SAIF) and the claiirant Eoa
re'/iev/ of the Referee's order. SAIF contends the Referee 
erred in: (1) Reversing its partial denial of Sepc.ei.iber
1978 rf?.garding the rendering of psychological servicob by 
Dr. Kiokaian at: the Psychology Center and awarding c'ant 
attorney a fee for $200 in prevailing in overcoming a part 
deniali; (2) reversing its denial of February 23, 19'-9 in , 
finding the incident of January 31, 1979 constitutea an 
aggravation of the April 19, 1976 injury; ana (3) gra.vcrr.g; 
an attorney fee of $2,200 to claimant's attornvin/. CAai^ua:. 
contends' the .xoferee erred in: (1) Failing xo fine:
claimanr had sus tained both iin aggravation and a nev-' .irr; l:i 
(2) erred'in WCB'Case Wo. 78-6419 by failing no gran,- cia:' 
cempc'.'.'ary total disability compensation from February ±2 > 
19 78 x.nrough the date of EEI ' s denial of March j.97 3 jhi
penaltres and attorneys fees; (3) erred by fa.ilrng r.o aw.':, 
claimant temporary total disability compensat:'c-n froir. Jew-: 
31, 1979 through the date of SAIF'• s denial of rua::'y 2 , 

plus per.a2.ties and .ry.to.r.".ey' s ::ees; (4) 'enrec. .by l:ai_ 
to .revei'se FBI'S der...i£il of March 16, 1978 ar.c oy ;failinc .
I'r.'id flat claimant had sustained a nev/ injury 2 Febr\;a,r:/ 
13, 1573; a:-f (3; erred by refusing fo rule on the enten'l 
...-•manent disa:.yility g:ranted to clxixmant- on the Deberir.inr.'c 

Order of August 3, 1978.

November 20, 1980

ra

:t i.al

t

-• -4

ary

on

The- Board finds the Referee correctly 
of this case in his v;eil-written order.

ec.itec 1, e e a t s

After de novo reriev; of the record in tr-.i.. case, 't..to 
Board modifies the Referee's order. The Boare .t;L:'iC..L i.'.ha': 
the services ran-dered 'dv Dr. hickman cit -tho 'isyccvvio-y 
Center '.-/ere ir: .the area of vocxtional renab-..Li'.':cn.:: on ntrer-'-S 
to return claimant to work. Claimant was 'not i""j:Ll?.rr.. n to
Dr. Hickma.n for treatment by •"ny pnvL-.ician ir. this I.s
such, trie 26oard does not find that S/AIF i.s resp-onsif. • f .'-r 
paymen't of D.r. Hickman's bill. Therefore, the ;3c-E.-rci rodif.;..; 
the Referee's order by revGr.s.'i.rig the T.e:feree'o o.t der h/ig than 
SAIF pay for. the psychoiogicr V services rehCK-,red -by D;-n 
Hickman and awarding claimant''s attorney a fee of $2'20.
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ORDER

The Referee's order dated January 14, 19S0 is rriodified.

The SAIF Corporation's partial denial of Septeruoor 5, 
ir-78 denying responsibility for pa^oTient of the bills for . 
psychO-Logical services rendered by Dr. Hickman is restored 
and affirmed.

The remainder of the Referee’s order is affirmed.

November 20, 1980CLAIM NO. C 192037

MITCHELL ROSE, CLAIMANT 
Samual A. Hall, Jr., Claimant*s Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

This Amended Own Motion Order is to correct the Ov:n Motion 
Order dated September 24, 1980 which established an a’-torney‘s 
fee of $250.00.

Based on the rime clairaant's attorney spenr on this case, 
the Beard amends the attorney's fee in this case no c.>n cvward 
of $500.00 for his services in connection with this Board re
view, payable by SAIF.

IT I; ;0 ORDERED.

November 20, 1980WCB CASE NO. 79-3567

PATRICIA HORNER SILVEIRA, CLAIMANT 
Willaim G. Purdy, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

Ti'..., SAIF Corporation (vSA.fF) • seeks hoard re.vf.r.' 
Rsferoe ■ s order which granred jlaimav.-a an award of 
fer pG::.;anent rotal disability. Tnc SAIF conC',:::';;'!,-' 
f.i.iled to prove she rs permanently and totally die, 
within ..he meaning of ORS 650..':06.
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0

0

0



The Boarcl cinds the Referee correctly recited -cne facts 
of this case his order. _ - . ■

After a de novo rviiviev; of this record, rhe riajo:':ity of 
cne Board 'jr.odifies the Referee’s order. The :na j Ox'ity . c l tfe 
Beard finds the opinion of Dr&. Gardner and Thempson -are en.- 
•citied to be given full weight. They feel that claimant 
does not have any permanent .psychological di.sabii.itv related 
to her industrial injury. The majority, of the Board fir.c.s 
their opinions 'on this issue to be persuasive anvi does .not • 
find ci.aimant i’-Las any psychological disability related to 
her industrial .injury. -

E.ased on this finding, the Board must determine if 
claimant's- physical disabilities alone establish she is 
perirencintly and totally disabled. The evidence estvsblistes 
that’ claimant i.s capable of light sedentary work buc is 
unable to return to any of the former jobs she h.3.d r-erfcrraec- 
bar tending and grocery checking. Finding rhe r.i-edical 
evidence alone does not establish claimant is permanently 
and tonally disabled, the-Board must consider other relevav.-:. 
factors in determiiiin-.y claimant's loss of v/age-earn-inc 
capacity. Claimant is in her late thir'cies and has a CF'D 
and some business training. Conside.L"ing all the evl.-.lance .'..n 
this case', tins majority of the Board does not rind clai'manL 
has established she is permaneirtly cind totall}’ disa'oled.

Based- on the evidence in -this case, the 
Board finds claiman-fs loss of wage-earning c 
able to her back injury entitles her -to an av, 
equal to 240'^ for 15i\ unscheduled disahilj.ty,
Board c'M-es not find 'c.l.iimant 
permanent partial disability 
tion based on r.he weight of 1 
av/ard of unscheduled disability is 
awards claimant has been gran'ted fo 
.would refer claimant to the Fi«nld St 
offer,its services to claimant.

entititd to 
r her psychoiogica 
eyidenoG in fnis 
is in lieu of all 

tn.is inj ar'•’.
Di vi s .1

'luct J O -i.- .1 ^ C X. b ^Oj. ^[.<1
:apac i f-.y a 'h-tr r ou t—
iCiV.'C.l o 1 c•:-;mpGn.~:at in
The iti.3 , cri-cy of t.

nv S'v/arc. of
a. C I-
ca. -e
p? ■_ 
'Tf.t

on

/reus 
' s o a r.

C< 'j C. L . J

ORDER

The Refere-e's order dated March 3.1, 1980 is modified.

Claiman-t is hereb.y granted an award of co.irpensa’-,.: on equo.i- 
to 240° for 75% unschedu.led d.',..sability for her back :.r-jury. 
This is in lieu of all prior awards of unscheduled disabi.lity 
clc\i-mar;t has been gran-ted for her bacl: injury.

The reraainder of the Referee's order ifs affi.rmoc .
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I respectfully dissent J;;-- 
v/ould affrrrn the Referee's Grp

the major-ity c-priiio!' and

1. Mr. Blair, a psychologist, is the person u:cs 1 
familiar with the claimant's long history of treatment.
He has-seen and evaluated- her contini.iously for almceu five 
years and has seen her at least 4 0 times betw^een March 19 78 
and February 1, 1980. - '

lie feels that claimant is in a precariously balanced 
state of equilibrium at the moment-and that the necc.':sity 
to cope with employient'would affect this condition in a 
neqative'manner.

#

2. I find tha't this case is similar to the f 
situation existing in Miller v. .1. P. Miller/ Inc-. 
App 730. In that case the Court of Appeals affirrc: 
ing of permanent total disability in a situation w 
claimant's problems were in a large part emotional 
from trie industrial injury and with a poor prognos 
improvement. Because of the pc.’Or prognosis, the c 
remained unemployable. A psychologist had stated 
would be very difficult to renaoilitace Mr. Miller 
time gai.nful employment, a conclusion alrmost iden-t 
that made' by Mr. Blair in -this case.

i.
, Jed 
h e r

lai.m

i. i a
'■ Or

0 the
ceirming 
:‘,'o r 
mant 
r it 
f u J. 1

1 to

3. ht the hearing, the -h.'feree ebserved that -h;.,.hr:. 
appearea extremely disturbed, noth in her maj-iner ana •les 
mony, so much ;iO • that he asked for written arg-.rv.-.-nt •• '.n 
order to luiniiriize the affects such discussion c-.n.ti.:-. .’i.-.-v’e 
on her condition.

It is for the above S'tated reasons 
and adop't this order of the Referee.

e//
'-f

chat r:. Lu

George hev/is 
'i.oard Member

%
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side as a
The claimant is 38lyears old. He worlced'for The Ring- 

•ostaurant cook. At aae 12 the claimant had both o:: his
feet frostbitten. This resulted in severe ■ deformities of both rev.t,. 
including, the loss' of the great toe and the second toe or.-che right, 
and the loss of the second and' third toes on the left. FoJ lov;ing his 
recovery he v/as able to walk - and was able to run during gym ci.asses 
in high school. Because of the v/ay in w'hich he must walk, hov.n'vor, 
ne has developed calluses along the metatarsal heads of his teuw.

From 1971 to early 1974, the claimant worked ■ 
Ringside off and on. While he. had some problems with his 
during that period, his time off work was principally due 
sonal problems. He returned to employment at The Ringsidi 
October 1975 and remained there unti.l February 1979. In 
started to have furcher problems with his’feet. He then 
Dr. Richard L. Harris, an internisL, w^ho referred hinv to 
R. Marble, an orthopedic surgeon, v/ho in turn referred h.

1 me 
feet
10 P 0—

1977 he 
went to 
hr, Michael 
i:. to Dr.

MacGregor Church. Dr. Church 'performed some corrective surgery, 
including the removal of a bone spur on the claimar.i:'s le_r tooc
(The record contains 
treatment.)

no chart notes or medical reports on mis 1977

at The R 
almost 'I 
surfaced 
On Febru 
He told hi 
long per 
February 
Dr. Marb 
bar and 
tnat vis 
that the

Foilow'ir.v'j that surgery the claimant contiivue;;. 
incside. riis job as a cook required him to be .on 
11 of the time, standing and v;alking on t lineoleu 
floor. He worked eight hcurs a day, sometimes j.o 

ary 17, 1979 , the claim.ant left his job ac T'ne Rj./i 
his employer thaL'he 'Could no longer stand '.ui hi:.', 
iods of time (E:<. i) . He did- not then file a clai 
26, 'upon referral from Dr. Harris, he w-ant to Dr. 

le s'aggestod a trial of special foorwear or a meta 
"probably a job change", but Dr, Marble's chare n'S 
it does not indicate that he believed, o.l told rr.e 
claimant 'was suffering from an occupational d^sea

no
;-.i
m
R9

k
iet
:iie-

i. -1 e .
Lee

' j r.--

ca L So- i-
of

lai;:
f -

u e. n,
. )

when he re'
The claimant remained ef'f regular v7ork 'unnil mid •-•lug'ust, 
urned to The Ringside to work for a'oc/cr. 'ivjo wsek.s :;u ::

Durinq the Period that 'he h e e ;'i wor:-'.vacapion repj-acemenc.
’nis feet had improved. They became painful almost immedi--i-lely \:.ncn 
his return to work i:.-: August, but he continued, despice the pain, 
until the pecolc that he Iiad reolaced had returned.

On August 1979 , the claimant's counse]. wrote to ' 
The Ring side . (Ex. i-?\) and forwardc-d a form SOI claim form (Ex. 1) 
The record is not clear as to' just v/hen the employer received than 
letter and form, but the em.ployer' s portion of the 'form RCi v/t-.:. 
completed on September 6, 197-9 (Ex, 1) . In the abscu'.ce of other 
evi.dence, I conclude that the clai..m was received on September 6.
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The claimant'3•counsel obtained a'letter report from 
Dr. Marble, who did not believe that the claiman t' a einolcyment had' 
anything to do v/ith his foot problems - other than causing pain vnaen 
he was up and about on his feet. Dr, Marble believed that the claim'- 
ant could return to restaurant v/ork if he could "put up with the dis-- 
comfort", but agreed with the claimant that a chance to a more 
entary job was "a good idea". Dr. Marble did not believe, that
was "a strong causal relationship" between the claimant's foot 
problems and his work, nor that the claimant’s- condition had 
been "material],y worsened" by his restaurant employment. SAIF re
ceived this letter report on October 15, 1979 (Ex. 3). ,

Dr.- Harris saw the claimant on October 11. Amcnc clher 
findings Dr. Harris noted thick callus formations over the metatarsal 
heads of botn feet, and that pressure upon these calluse.s caused the 
claimant- intense pain. In his report to the • claimant' s counsel, he 
concluded: • '

"It is my feeling that 
to earn his occupation 
I feel that the day in 
on his feet in uhe pur 
has contx'ibuted to his 
pain syndrome. I feel 
•disability. I think, • 
not return to his prev 
any occupation, which 
standing and v/alking..

Mr. Turley has laanaged 
by a sheer act of v/il 
dind day cut walk'Lnc a 
suance of his oc'i.-'up.ati 
callous formation c\nd 
that he has a comoens 
further, that he shoul 
ious occupation., or to 
involves eight hours o 
. , " (Ex . G , o .

j..

bd'u 
or. •

I -1 e 
■5.

■>) m
1979 .

Dr. Harris' report' v/as received by S-AI? on 'Jcvf;mbc: 
See date-stamp on Ex. 6.)

SAIE arranged to have t'r.e claimant exa 
B. Blumberg, a surgeon, (Dr. Blumberg's particul 
established in the 'record, but he v/as referred to 
specialist in,defense counsel's opening statement 
lion-was first scheduled for Octo'ber 2 (Ex. 2) bu 
uled for December 11 (Ex. 7;. Dr. Blumberg was a 
opinion as to whether, there v;as a re

.arnf,; 
a r 3 
a s

'c v/a
_S >' G ’’.l

a t i c n s h i p b e t v; e e 
ai'it's condj-tion and his work, and was specifically as 
is a pre-existing condition do you feel that his wor-x 
materially and permanently worsened'the condition'.-" 
Blumberg saw the claimant on December 11 and wrote to 
18, He believed that the claimant's calluses were ].a 
to the manner in \vhich -che claimant had to v/al) 
no matter v/here the claim-ant walked, and v?ere not

V/Ot X
1 ^

lated" to the ciairjant's •vork at 
that the claimant mav have to se-.

rhe Rinqside. 'D's

a o 
pec 
:± va 
Thtu 
s J.a 
by

n 'Lh 
.ked: 
a c i; 

( Bx . 
]■

rgel 
d hr
O C 3 r.
lumb

Dr . ;.c c
ilO t

mo re s e d e n t a r •.'.'o r k
ant’s pain becomes 'too great, 
ion Dr, Blumberg said:

Witli respect to SA. ;pe

seala r 
r aiairia- 
t e r r \? s c 
•HA.IE for 
e ciaim- 

"If th 
ivit_es 
2.; Dr 

E o r. D e c 
y rel.ate 
ve de'vel 
arily re 
erg bell 
the cla 

cific gu

neo-
an

i
hav:

eml-'
d
o t e -

0 S 'll *
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November 20, 1980CLAIM NO. C 417587
STEVE SOULDER, CLAIMANTSAIF, Legal Services, Defense Atty.
Own Motion Order

Or: November 7 , 1980, the SAIF Corporation (SAII') for
warded various reports in this claim for the Board':-: con
sideration of reopening of this cla;Lm for claimant’s -Janv-ary 
■13, 1373 back injury under its ov/n motion j urisdictic . 
C'.aimant's aggravation rights have expired.

On August 8, 1980, claimant underwent a left e;<plorai:-'ry 
ty:npanotomy with repair -of the round windcv/ fistula and 
butressing of the fractured stapes. The need for this 
surgery was connected to ciai.mant's 1973 injury. The CAIF 
indicated it had no opposition to an Own Motion Order re
opening this claim effective the date of the surgery.

it,
Ti'U; Board, after reviewing the iniormatibn prov::.aed 
finds the. evidence v/a.rrcmts reopening of the clci.i.t u

its own motion jurisdiction effective August 8. 19'J' 
payment of compensatio/: and otner benefits provided 
until closed pursuant to ORS t;56.273.

IT IS SO ORDERF-’D.

•- o:

November 20, 1980WCB CASE NO. 79-10, 150
GORDON D. TURLEY, CLAIMANT Welch, Bruun & Green, Claimant’s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF seeks Board review of tne Referee's order 
■which remanded claimant's claim for an occupational da.sease 
to SAIF for acceptance and payment of compensaci.on ilong 
v;ith granting penalties and attorney fees.

The majority of the Board, after de novo ccviev.', iifi'ir'ms
and adepts the Opinion and Order of the Referee,
which is attacned hereto and, by this rerer 
part hereof.

ce
a co'py oi' 
13 a
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ORDER

The order of the Referee, dated February 25, 1980, Is
affirmed;-

attorney°s 
the amount

Clalmant°s attorney Is hereby granted a reasonably 
fee for his services In connection the Board review In 
of $300 payable by the SAIF Corporation;

1 respectfully dissent from that part 
which found this claim compensable;

of the majority opinion

I find the opinions of Dr; Marble and Dr; Blumberg persuasive and 
adopt those opinions as controlling; 1 further find that this 
claim Is not compensable within the meaning of the occupational 
dIsease statues ;

I would reverse the Referee on the compensability Issue and 
affirm on the Issue of penalty and the attorney fee flowing from 
that finding;

Robert L; McCal lister 
Board Member

A hearing on the above-captioned case was held In 
Portland, Oregon, on January 4, 1980, before William H; Peterson, 
the undersigned referee; The claimant was present and was 
represented by Brian L; Welch of the claimant°s attorneys, Welch, 
Bruun & Green; The employer. The Ringside, Inc;, and Its 
Insurer, the State Accident Insurance Fund (SAIF), were 
represented by Robert J; Vanity, Associate Counsel (SAIF); The 
record was closed at the end of the hearing.

iSSUES

The primary Issue Is the compensability of an 
occupational disease claim; The claimant contends that his pre
existing foot condition was aggravated by his work for The 
Ringside;

As a secondary Issue the claimant contends that he 
should receive penalties and payment of an attorney fee for 
SAlF°s failure to Institute temporary total disability benefits 
(TTD) pending acceptance or denial of the claim;

There Is also a threshold issue: SAIF contends that 
the claim should be dismissed on the ground that It was not filed 
within the 180-day time limit established by ORS 656.807(1);

#

#

#
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"....Certainly ciiis is a pre-existing conditicn 
and I v;ould be hard-pressed to' say that jiis 
employrncnt at Ringside, Inc., has materially 
or. permanently worsened his condition."
(Ex . .3-, p . 1) .

SAIE mailed the claimant a formal' denial on i'er;ember 20, 
1979' (Ex. 9). There is no direct evidence that the clai"..ant di.d not 
receive'TTD compensation 'pending S.AIF's denial but, from -he opening' 
statement and closing argument presented by -SAIF's counsel, .it rs 
obvious that it was not paid.

OPINION

The Timeli.nes-s of the' Claim

OR-S' 65o.807 (1) requires' that an occupcitional disease 
claim be filed "v/ithin 180 days from the date t.he claimant becoii'.e 
disabled or is informed .by a physician that he is sufferi'ng fromi 
an occupational disease' whichever is -later.". Thc: claimant first 
work i,n mid-February 1979 and filed his claim in early September 
after'his last tv;o-week period of employment. SAI'F contends, S-.n 
that involved a period of over 180 days.' that t!ie ciain'i wa:;. not t 
filed. I do not agree. Although .the claimant left work i's 'Sebru 
complaining of problems with his feet, there is no evidence from 
which .'I can conclude that either he, or for that matter, his emp' 
knew at that time that there was any basis for an occupational d 
claim. The thrust of OR3 656.807(1} is that the claimant must f 
a claim within 180 days of his knowledge that he rtay hav't an oo?u 
tional disease. br. .harble, v;hom the claimant savr in Feutuci'ry, c 
uainly did not i’-i.form the claimant that he was s'uffc-ring from :-.t 
occupational disease. - The first doctor to express a positive o'pi 
on that was Dr. Harris. And there is no evidence that Dr. H-tr'::;: s 

1 that ooinion before his excmin<ttioi' of

Ic'f 
197' 
ce 
ime. 
ary

oye.
sea:
X e
pa — 
er-
i .

ipeciricaily •e/:pr
claimant on October 11 - v/hi'ch was 
From the evidence in this case, th

after the claim 'had 
e claim was timel'/.
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The Interim 'Comcensaticn Issue

ORS 656.262(4 requires that a claiman
I-1-.

paid' hisre i;
first installment of compensation no later than the 14th day afcc.'. 
rhe,employer's notice or knowledge of the claim. In this case the 
claim was received by the employer on September 6, 197-9, but at that: 
time there was no medical verification that the claimant's inability 
to work v;as related to his alleged occupational disease.- -I do not 
interpret ORS 656.262(4) to require the payment of TTD based solely 
on the -claimant's allegation that he is unable to work. Medical 
verification v/as received by SAIFhowever, from Dr. Harris on 
November 19, 1979, while the claim v/as still in a deferred status.
Dr. Harris' report clearly supported the need for TTD. SAIF should 
have made a TTD payment within 14 days of November 19 - ."i-.o., by 
December 3, 1979 - and the payment should'have been retroactive from 
receipt of ti'ie form 301 claim,. This would not have been necessary if 
SAIF had denied the claim before December, 3, but SAIF delayed rts 
denial until December 20 - 31 days after receiving Dr. Harris’ .reporc 
SAIF' s delay v/as unreasonable, and warrants the imposition of a 
penalty and the payrrient of an attorney fee.' An appropriate, penalty
would be 15 percent o L' the TTD that should have been vjaid ;-.o the 
claimant for the period from September 6 through' Oecembe-!; j.9, 1)79.
A reasonable attorney fee to be paid by S.AIF to the claims-.-'t' s 
attorney on -this issue is $200 .

#

The Compensability Question

I conclude that the claim is compensable. Thu clairsia 
w^as required by 'nis v/ork to stand and walk, for eighu liours a day 
on a hard floor. This v/as more than v/as required by his '-;:f-the- 
job activities. It aggravated a pre-existing condition by acce.l-p 
•ring the develoom.ent of calluses on his feet and causing di.iablij^ 
pain. If a pre-existing condition is aggravated by a. v/erk acti.v-L 
to which a claimant is not ordinarily- subjected o-atside of >-is 
employment, the aggravated condition is com.pensable; Doauary v 
Winchesuer Plw/ood Co.

nt #

ra-
y ■
4-^/

^55 OR 503 (1970)

V ;ai' 3 9 orThe defense relies upon I-Ienrv 
(1979) . There are parallel's betv/een this case and Henry, 
cases are distinguishable. For one 'thing, there v/cis 'no e:-: 
ogy es'uablished by the treating physician in Henr-v , v/h'llo 
case the etiology is clearly defined by Dr. riarris, The r 
lem v/ith Henry as authority, hov/ever, 'is that it v/as docid 
the Weller v Onion Carbide decisi.ons at the Co'urt of A.ppe.a 
Supreme Court levels: Compare 35 Or App 355 (1973) wiuh 2
y'19 79) . In Henr 
cision. But, in 
disaooroved the -reeuirement

the 'Court of Ao'peals relied upon 
reviev/i'na Weller, -the -Suore-me Co'ari; ipeev 

und':'.r incr cchat a claimant’s 
must liave been mate:-:/.ally and perma.nently worsened co es'ta 
compensable aggravaticn. It is now en-ough if the v;o'rk acu 
v/orsened the underlying condi'tion to s'uch an ex-tenr a,-:'. ~o 
medical services or resul t in disabill-ty, The claima'n-a he 
the tests now es tabl.ished by Weller.
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There are conflicting irvedical opinions. 1 arr. persuaded 
by Dr. Harris. . The contradictory opinions are froir. Dr. Mi^rbie and 
Dr. Blumberg. But each of them do recognize that the claimant's 
condition v;ould improve with more sedentary employment. However, the 
most serious problem with the opinions of those physicians is that 
they were apparently asked questions predicated on the Court of 
Appeals decision in Weller. Dr. Marble said that he could make no. 
case for the claimant having been "materially worsened" by his em
ployment. Dr. Blumberg said that he would be "hard-pressea to-say" 
that the claimant's employment had "matericilly or permanently v/orsenec 
his condition". Dr. Marble's and Dr. Blumberg's opinions .must be• 
given less weight because of those statements, since a "ir.aterial 
and permanent worsening" is no longer a valid test.

Prom the evidence I conclude that'the effective date 
of the claimant’s aggravation should be the date that he east 
worked at The Ringside - i.e.,- the- last date worked durin-^ jxis 
two weeks of re-employment in the latter half of August 19/9.,
The precise date is not clear from, the record, but can be deter-, 
mined by SAIF. It is probably August 30-or August 31, 1579.

ORDER ■ .
IT IS THEREFORE ORDERED that the clsiaiant's occupational 

disease claim be accepted by SAIF, v;ith an effective date correspond
ing to the, claimant's last day of employment in August 1979, and that 
compensation be paid to the claiman t as provided b\’ . law.

IT IS FURTHER ORDERED that SAIF pay to the cla:.mant ’ s 
attorney the sum of .9900, in addition to. and net out of compensation, 
as a reasonable attor.ney fee for prevailing on the. denied c^airr,.

IT IS FURTHER ORDERED that SAIF pay to the claiv:.ant , 
as a penalty for failing to institute TTD pending SAIF's d-.eiayed 
denial of the claim, 15 percent of the TTD due the claimant ror the

, Indus ivelv .

attorney, in additi< 
as a reasonable att^

6 through November 19. 197

ELY ORDERSD t hi a t SAIF pay
to and not out of the pen a
ey fee for prevai ling on t

c elsimanb'a 
Che sam of S 
nainv issue .
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November 20, 1980WCB CASE NO. 79-8470
LOIS WATSON, CLAIMANT 
Dwayne R. Murray, Claimant’s Atty. 
Richard L. Lang, Employer’s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

The claimant seeks Board review of the Referee’s order 
which affirmed the Determination Order's award of compensation 
for claimant's left injury. Claimant contends she is entitled 
to a greater permanent partial disability award.

The Board finds the Referee correctly recited the facts 
of this case in his order.

After a de novo review of this record, the Board modifies 
the Referee's order. The medical evidence indicates claimant 
had pre-existing osteoarthritis in her left knee. Dr. Cassell 
feels the osteoarthritis was the primary cause of the 
deterioration of claimant's knee.' However, he also feels the 
meniscal tear and the repetitive trauma associated with 
claimant's work did contribute to the deterioration of her 
knee. Dr. Cassell opined that the meniscal tear "weakened" 
claimant's knee.

• The Board finds that claimant's underlying arthritis 
condition was only temporarily aggravated by this injury. 
However, the Board does not find, due to this temporary 
aggravation, that claimant suffered any permanent disability.

Based on the fact claimant's work related injury and 
related surgery resulted in a "weakened" left knee, the 
Board finds claimant is entitled to an additional award of 
compensation equal to 15® for 10% loss of her left leg, 
making a total award of compensation equal to 30® for 20% 
loss of the left leg. This represents the loss of function 
claimant has experienced in her left leg due to this injury.

ORDER

The Referee's order dated April 23, 1980 is modified.
Claimant is hereby granted an award of compensation 

equal to 30® for 20% loss of her left leg. This is in lieu 
of all prior awards of scheduled disability compensation 
that claimant has been granted for this injury.

Claimant's attorney is granted a fee equal to 25% of 
the increased compensation not to exceed $3,000.00.
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November 20, 1980WCB CASE NO. 79-10, 543
SHARON S. WEBSTER, CLAIMANT Pozzi, Wilson, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Ti'.i claimant seeks Board review of the Retaree s orc.xz':: 
which affirmed the denial of claimant' s aggravation c L aj.m. 
Cl'airr.aat was aw'arded temporary total oisability iron. ..'crcrer 
c. 197:'j through December 6, 1979 alo;' r v.'ith a penaj.-.v' and 
attorney fees. ' ' -

7‘he majcr.Lty of r.he Board,, after de ncvc ruviev; a.ir:.rm, 
and adopts the Opinion and Order of tiie Refercr . a 
w:\ich is attached hereto and, by this rerererjce, rs a.; de a 
part

af f irD'.ed.

I respectfully dissenc from th'.i majority opinion of 
Board, as follov;si

the Ref ero:e' S' finding than the claimant's claii:. '/f 
be denied snou. '• -j -j -• ‘' .. on

ue reversed.

hhe uncontradicted medical evidence es aablishe:-
indusrr ]. al 
he show .a

in
'oath

•oof ncee.

condition resuj.ting from the 
bases his denial oi\ a failure 
Tne la'\' does not’ require such 
finding in cases such as this involving psych 
'fo establish an aggravation claim, it is only 
a v/orsened condition from the industrial iniu 
osiablished by the treating dccccr's medical 
claimant's conciition uad deceriorated uo the 
become increasingly psychotic and needed inpa 
uicn and electroshock treatmenr, a-type of.tr 
given to her.

it wo.u 
olc^gic 
n e c e s 

ry - T 
op.'Lnio 
poinc 
ti.i:-nt 
eatmi-en.

f’
■'.e f ‘ 

c]

■1-sene a

/e. 
r a r e

t.o

nos
1 i.

-how 
leen
.e

s n'^: i.ad 
ta.1. n a “ 
a 1 .j e rev

T’lie Referee also
eeming- capacity thani

a showing of gre:.oie.i;
i;it last! C-i-C'Sure .■ Tnj 

~ 1

. ' S S V.-' i-\

only applies vlnen the exterrt O’l disability is agaij.. h'ic.-.n.'::.. 
and is .not a necessary conside;:ation .^n determ.ining \;henhs..' 
aggravacion has occurred.
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The type of treatment prescribed by Dr. Petrbske Involving 
Inpatient electroshock can hardly be likened to chiropractic 
therapy available under ORS 656.245. After a certain point of 
recovery, it may be that outpatient electroshock therapy could be 
provided under ORS 656.245, but the critical period involved in 
this aggravation claim pre-dated any possibility of ordinary 
maintenance treatment.

This claim should be reopened as a September 1'5,. T979, the 
date claimant was hospitalized by Dr. Petroske, and should be 
paid benefits provided by law until the claim is again closed. 
In addition, the claimant should be pain 20^ of all time loss 
payable from September *I'979 to the date of hearing bn April
2 V, 1*980 as penalty for failure to pay interim compensation and 
failure to accept or deny claimant's claim of aggravation. An 
attorney fee of $400 should likewise be paid by The SAIF 

An additional attorney fee of $T,600 should be paid 
attorney for prevailing on a de facto denial at the 

Board --

accept or
$400

Corporation, 
to claimant's 
Hearing and Board levels

M. Keith Wilson 
Chairman

Pursuant to Notice, hering was held in Portand Oregon bn April 
21', 'V980. Claimant was present and was represented by Mr. Peter 
0. Hansen. The employer. Pacific Power and Light Company, and 
its insurer. State Accident Insurance Fund, were represented by 
Mr. Gene L. Platt. The matter was submitted for determination on 
the basis of Hearing Exhibits i through 22.

ISSUES:

Claimant appeals the de facto denial of her claim for 
aggravation. Claimant contends she is entitled to medical 
services and temporary total disability as of September 1'2th, 
1’979* Claimant seeks penalties and attorney fees for 
unreasonable resistance to pay interim compensation and medical 
expenses.
FINDINGS:

On December 5, 1'973, claimant, .then 28, received a 
compensable injury when she s.prained her ankle. She developed 
acute thrombophlebitis which was successfully treated. From the 
time of the injury until the first hearing, claimant developed 
low back and leg pain, psychiatric problems and then later, 
developed are, shoulder and upper back symptoms. She has not 
worked since December 5, i973«

#
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By an Opinioa and Order of Occober 13, 19/ 
iTieciical condi.t;ions except for the ankle- and psychiat 
were denied. The Order found claimant, was permaneni; 
totally disabled, stating: "(3) Claimant .has been t
her psychiatric problems by,Dr. Petroske since June 
she has since been examined by Dr. Arlan Quan, Dr. f 
and.Dr. Parvaresh. It is conclusively established c 
psychiatric illness is causally related to her coir.pe 
Various psychiatrists have expresf^ed varying- impress 
claimant's disabi.lity. ■ On January 14, 1971 Dr. Pet 
prophetically stated; ''It is my opinion that this 
is not able to return to her regular \rork and in ber 
condition it is my opinion that she will never be ab 
to her former employment.’ Although', four years let 
ir; still treating claimant, he is of'the opinion cln 
cannot tolerate any degree of stress or respons'ibill 
claimant has not improved in .spite of miore than fo;.r 
p.sychiatric treatment: it would, be folly to believe s

liatric disab 
that disabil 
P ermav • en t ly 
disability

ric proD^ 
ly ana 
realan fo

, ■' O 7 A
-'J , J- -• . '-<■
. M. ho lb 
laimant'3 
Lisable i'i'i 
ions'or 
roske - 
or. .an 
p r e r: e ;.'i r

er.r~ ,

and
cl C t.

:o .r.ef
1'^.. -j

.her present 
-**1-

psvever imorovel Eecause 
not permit her return to work and since 
unlikely to improve, I find claimant is 
disabled as a result of her psychiatric 
•compensable injury of December 5, 19 73.

C . - Iimant sti! 
17 . o e c OA 7eato of 
he will 
.ility wou' 
ity is

■70.:. Xe

totallv

lor
In April, 1979, claimant 

s-cvere depressive neurosis. w hospicalited

.usee Dv

.vtc f-

*An Order on Review '^vas issued on nugust .i'l.'ic, 19/9 
which ■iround chat the examining and treating physicrans wrdre a;: 
variance as to the degree of claimanii'.s imualr'.'nerit ur-a m-.'-nlr:i.c- 
the Referee’s order by 'av/arding 307o for' unscheduled psychiatrl 
:i'j.5ahr ii ty .

On Septem/oer 13, 1979, claim:ant w;.,3 a; 
for d-=pressive reaction, bei..ig depressed, c'i'yin, 
having suicidal rcm'cnerationr: .As mcdicaticn r:.r>

ro; r.-.'.csK--

a i.n ho sp:.11:: e 
, uithdrL'.vrn ati.-;
not be/r:; u.'Axirt

ess 
c .7

successful, electrotherapy 7.r-:is triec . u::
on October 2.3, 1979 with a diagnosis of psych:.- 
reactions, improved (Ex. 11). Reports by Dr.
October 8th, 1979 (Ex. 12) and October 22nd, 1>79 )V:h-:. 1'.?) d: 
■to SAIF, etipressed. that claimant's depression had vGr.sen-.ri 
letter of December 1-Jth, 1979, Dr. Petrosk-e noted ■the w^orsoa- 
a'dd claimant's inability to work.

-ti

■mtan^

t c t

reoccur
Again .in January ,. 1980, claimant was bof;. .1 

rence of severe depression ana elec^_-.-.cthertpy
, r- J.. .:orterf oriT.cd
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• , On April 14ch, 1980, the Court of Appeals for the Sratn of 
Oregon issued their opinion, affirming the VJorkers ' Compensation 
Board, stating: "Upon de novo revievj, we agree with’the Board and
find that the medical evidence, taken'as.a whole/-aoes not estnl-lish 
claimant's entitlement to permanent total disability-.- -We concur 
in the Board's conclusion thatconsidering - claimant's age, 
education and job experience, an award of 30% psychologica},
disability adequately compensates her'for-any loss in earning 
capacity due to her psychological condition." ' ‘

s rr.'The evidence esta'blishes that claimant 'nad not worked 
the initial injury of December 5th, 1973 until the time of the 
hearing in August, 1978. There was no evidence'presented that 
claimant has been employed since the hearing.

For claimant to prevail on an aggravation claim, she tmasr: 
prove by the' preponderance of the evidence that her conditi-nn has 
V70rsened since the last award or arrangement of compensation. . OkS 
656.273(1),

.OPIHIOM: _
Aggravation: The date of the last av-aard or arrangement of

compensation is the date of tne issuance of the Op in ion and Or c. r 
which v.-^ould be October 13th, 1978. Although this Cvner was I-at'. r 
mcdlfied by a reduction of permanent disability by the Orcier cn 
Review-, -and affirmed by the Court of Appeal.-:, it remains as c'ae 
last award as the evidence of claimant's medical conditi'--n V7as iviiy 
considered to the time of the Referee's hearing by the reviev7ir.g 
'oedies.

The finding of facts by the 'K.eteree, Worker.-j'
Board and Court of Appeals -are controlling and 
determining whether claimant's condition wersene
1978.

arc t:.e oasis rr;
:ince C ..•;.ober 13th ,

The Opinion of the Referee .acknov^iedv i-''C vasyi.tq imp:-:.’': .^'sio' 
of the psychiatrist, relied both upon Dr. Fatroske's .cedical re..-jrts 
of January, 1975, which opined that tiaimant, in 'her presont 
condition, would never be able to return to her former nmplo/me/t, 
and upon the passage of four years v7ithout im.proveme.:t, to cetcrmirie 
that claimant w'as perL'anently and totally disabled. The •.voL-keu-:’ 
Compensation 'Board and the C-ourt or Appeals eio not accept; suen 
finding.
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m
Nouing that Dr. Petroske was 'the omy physician zhaz fouaci 

claimant was permanently and totally disabled, the Workers' 
Compensation hoard and Court of Appeals determined ‘ that 
medical evidence, taken as awhole, did not eotablasn sum laci ot 
total disability, and • taking into consideration har age, iducacion, 
w^ork experience and psychological impairment, uw^arcied clas.mant sd/o 
for psychological and disability. In effect, this tl.^cisi.vtn 
discounted Dr. Petroske's opinion that claimant waS' totally disaolec 
and unable to work in her then present condition. Greater rsii.'inte
was placed on other medical opinions. The Court of Appeal^-.' (Eecislon 
commented.cn portions' of the evidence'.that claimant had diiiiculty 
coping with life, was w'ithdrawn, dependent, her soci.cl'.-life' 
restricted, had pain in her back.and'elsewhere, war hospxcaiiaed , 
had become severely depressed, needed household help,'wu’S freon.. nv.:-; y 
psychotic and had .vjithdrawn into- her home. The Court of Appeals 
was awuire of Dr. Parvaresh report in J-une, '1978 notir.g imyrovet’.-n-t' 
and of Dr. Petroske's report a. month later, relati.'.g to a. psyclsvtic. 
episode.

The evidence since the Opinion and Order o.f’ October 17, 
1978 reflects 'nospitalizations on A.pril 10th_ 1979.. -7;.pril ISrh,
1979, September 13th, 1979 and January the 25th, 1980. Tne dia ynosl 
.have all been depressive reaction or psychotic depressive react..on. 
The hi.s tory on admissions to the hospital comment on clai'rtant' s 
difficulty in functioning, being progress ivly depressed, '■.dthdr...vni, 
having suicidal remunerations, being unable,to do rn of he:: b(;nsG-
hold activities, having vague pain' ana staying in

Although Dr. Petro.Gke has reported that 
condition 'has worsened and she is unable to rsark,' 
report of January 28th, 1980, after claimant had : 
that "T feel that it. (relapse) is a recurrence of
tna
not

; she has 
deemed

had all along ana not anything nev.n" 
to be evidence or pathological cheng

h. -er r.orr.e.

'■t ima’n t s
i. .e stated in ni. 

in-:, ther ^ re laps':':

1 t'r.erefore find that there -is little, i::' snp-.. 
in cj.a:imant' s present psychological condition Co tc.-tt of 
condition cxi.stiiig in October197 3. The degree and fr-e^ 
of the remissions and e.xacetbations o.z claiinon t' s ucndit.'i.on r.a.s 
been si'm.iiar tc past occurrences and the pr.eser.t riudings of:

c t r r er 
her
■ 1 r< ' ■'

n etroske are almost identical to 'the fi':idii con.n'-dere'.
the 'Workers' CcraDensat.ion toard and-Court O-c Ap,')ca'j.;:

There being no satisfactory evierner -^.t a wc 
cf claimant's di.sabi.tity ant no other evidence cf c.f.y , 
of earning capacity from the ■t:tme of the 1-ast .iw-urd, c 
not carried her burden to p'rove an aggravafion .
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Temporary Total Disability: An employer nusc pay inter:
compensation iourteen days after receiving nctice a medically 
verified inability to work r.csulting from a v/orcened concition. 
ORS 656.273. SAIF had satisfactory notice of the claim for 
aggravation arid claimant's inability to worF by Dr. Fetroske's ,l-. 
of .October 8th, 1979, (Ex. 12) ^ which relatec to exacerbation, 
of claimant's condition and her hospitalisation. Inability to wo 
V70uld necessarily be presumed by the hospitalicaticn. ...Jt'.pre 
evidence to .support a conclusion that Dr. Petrosk<i:'s opiiiion '.vat 
inaccurate or "inherently incredible", In Re Silsly, 39'Or .ip:'
555, to justify non-payment of temporary total disability.- • I 
compensation v/as therefore due not later than fon'.:teen days f., tc 
this notification by Dr.' Pe'troske and each two V7e.:ks-. thereafter 
until the claim was denied. As no formal denial ;eas madt. by lA’i 
the provisions of OAR 435-83-520 arid ORS. 655.2&2(.5) will be 
determine the de facto denial date-, as, occurring 6b da3ut aftfir.
Dr. Fetroske's letter of October 8, 1979. Theref-:n:e, c 
is entitled .to temporary total disability payments from 
1979 through December 7, 1979.

t e..

t:<

er

r. "!
.;CLOrt

Penalties : A penalty, pursuant to ORS ; 56.267: (8;
is appropriate :tor unreasonable refusal to pay • temporary total 
disability benefits.

xlttorney_ .bees_______ Unreasonable res'Lstance in pa^/lng
compensatton i.s subject to assessment of tctorney fees.' GRF 
656.332(1). As it has been found that SAIF uarea.'-onabi;/- rG.fused 
to pay interim compensation, attortiey fees are a 1 so appropria ..t.

ORDEi^.

:i IS hEREBY ORDE'RED that

4

The claim for aggravation is otniet.

Claimant is aw-arded. te.Tiporary total a.isati-ity .tro;.. 
October 3, 1979 through December C, i979.

Claimant is entitled t-o a p-.r.ai.ty .:cr unreaso." bit 
refusal to pa}/ interim compensar_or. in ti'iG amc-.i.'V. 
of 2074 of the amount now due.
Claimant's attorney is awcrde;.. triG: :rum c3431. am. to 
be paid, by SAIF, for its 'uorr.j.'.s ynai.'.i.e ros-'-sra'r.'e ir. 
payment of compensation.
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# WCB CASE NO. 79-22 November 24, 1980

BARBARA COLWELL, CLAIMANT 
Brink, Moore, et al. Claimant's Attys. 
Souther, Spauling, et al, Employer's Attys 
SAIF, Legal Services, Defense Atty.
Order on Remand

The claimant appealed the Board's February 26, 1J30 
Order cn Review v^hich affirmed •che denial i.ssued by Aetna 
Casualuy Company on behalf of one of claimant's emplcyers 
A clai:'. for this same condirion v;as filed ana accepccd by 
anothec employer. Clairaant- received an av/ard of temporary 
LG.:al d-Lsability conipensation and compensation equal ro 9.6 
for 51 loss of her right arrri In that case.

In an opir.ion filed A.ugusa 13 , 1980, cna Ccurv, a-.‘ 
Appeals reversed the Board. la found the la/;u injur.,.ous 
expcsaa--.-.-. rule fid not apply to this si.uuation where r.he 
clamant: v/as involved in concurrent einploymanc. Tnu -'■ou'rr 
remanded this claim to. the Board to aw.-;.ad -cieimar/h ^yp.ropri 
co;'r:)ei'.;.ation. The •Judcvir.ent -nd Mandate was ;i.ssued i.r. eh.le 
case on October 10, 1980.

m
s'ho Board, in light of th 

.remajicA^ this c.ise to Referee T 

.-u.-prGpri.aue awct.rd of ccmpensar 
decided by the Referee and bef 
pensability of this claim. ,>To
ta-:en uhe extent of disabil
ployonent with ohis employer, 
this claim to Referee Fink to 
claimant is enfitled to. Ths 
Oraer ,ias already beei’i j.ssued 
appea.rs to the hoard, since tr 
mination Order is .final, the 
claimant's epicondylitis of th 
termincd.

e Court; o.: Appeals' dc'.''s,ion 
ink to aordermine vh'.ai ir. 
ion v.'ould r^a. Tlie :;c.l''. .isau; 
ore the Board a .as the ci.'m- 
evider..:e .v'as p.resentea :.r 
ity due to claimant's o: 
i’he.refore, the Board rsr.;,:'ica. 
deterrair.e ccmpeinDC -^ion
Board notes a Doterm.i..-'.acion 
and it v/as iv.-ot appea'Led. i .. 
o 'aw'ard granted by u'ne Deuci 
e:<tent of disa'oility .fa:; 
e richt elbo'.v ha.;: bee- :le-
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CLAIM NO. C 153689
HAROLD CURRY, CLAIMANT
Welch, Brunn, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 24, 1980

On November 6, 1980 the SAIF Corporation (SAIF) Forwarded 
no the Board various information concerning this cla;int. .. 
Claimant had originally injured his back on Ocr.ooer.25, 1,963 
and underwent surgery. The'claim was closed and clalirant' s 
aggravation'rights have expired.

Claimant v;as hospitalized on September 26, 1980 v/ith 
complaints of low back pain. He underwent a myelogrcum wCnich 
was interpreted as being normal outside of the residuals 
from his surgeries. Drs. Cherry and Berkeley felt de
compression at L3-4 v/as indicated to be followed by a fu'sior 
rf necessary. i r

The SAIF indicated it -did not oppose an own m.Ov:. ion. 
order reopening this claim as of September 26, 1930.

The Board, after reviev/ing the eviGcnce in this claimi 
finds it v/arrants reopening of this claiit effective Sep
tember 2G, 1980 for payment cf comp'ensation and other 
benefits provided for by law' untrl closed, pursuant to 0115 
656.276.

#

IS SO ORDERED.

WCB CASE NOS. 79-2040 & .79-4874 November 24, 1980

IVAN E. DAUGHERTY, CLAIMANT
Franklin, Bennett, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Order on Review

X . ^ SAIF Corooration (37i ), requestec t.-o uuar' 
the Referee's order enrered is this ca.sc. S.lTF ::civ 
(a) Tim: claimant failed to prove he sufferoid c. comp- 
injury w'hiie employed at D Sands Co.''.domir;ium; )2) t.' 
had no actual kr.o'.viedgc of tie claimed injury; 
plcyer and SAIF were p.rejudice a by ci a .iinant ’ .fci. liv 
give ti.iely notice; and (4) even if Claimant :^s1:.al';l 
good cause .for .failure to giv-:; notice, the emulcyer 
still prejudiced.

■;e\Me- m
■

:a a 1 
^ emq>icy.

lO 
■ .'H a

m
-226-



m

m

Oi. j'.j.sclaim against this employer u-.rJ.l after Gare 
aggravation claim, but still 'Mthin one yeai' of the o„,ly 197B 
incidern:. , Tlie Boai'd finds th.: b constitutes qco~ caa:: -; 
and claimant's claim is'not barred as untimeiy. The •.oard 
does not find SAIF or the employer has established it v/as 
prejudiced by this late filing. . ,

Gn the merits of this case, the Board does not i.i.nc! tliau 
the claimant suffered a new and intervening injury wnrle. 
employed at D Sands Condominiums. The evidence cstablish'Js ' 
rhat c_aimant's back pain resulted frorri his coughing. The

iue tc:/ be decided did this cougn arise out of or in
course of his employment. This issue was recently dis
cussed oy the Oregon Supreme Court i.a Rogers v. SAIF / an 
opinion filed on September 9, 19S0. The Court in t'nai; case 
aaopted a unitary "work-connection" approach in place of rhe 
cus'comary mechanistic two-pronged method of analysis of this 
issue. The test set forth is if the injury has sutf.'i.ci.ent 
work relationship, then it arises out of and' in the course 
cf employment. In this case, the Board doe:; r.cu find suf- 
ficien.u v/ork relationship between claimant's work and nis 
cough. The coij.gh cannot be traced to claimant's work .'n to 
some risk to v/hich he was exposed while employed by uhis 
timployer. The cough was only incidental to cj^aimant's work. 
Therefore,’ the Board reverses the Referee's ;;inding of a new 
injury.

01 tni.
Board finds t:he Referee correctly 
:ahe in her order.

L V- 1.P

After a do novo reviev/ o;:' uhe lecord irj 
Beard reaches a different conclusion chan ti.< 
July 1978, claimanu- while sawing a piece of 
and fea: im.redi.ote lew back pa;!.n v/hich racia. 
lef'c leg. Clai.mant' s uncontradicted testimci 
told the manager of the condcrr.iniums 
because his back hurt. Claimant did

wa."
r lie

this employer until March 23, 1975. 
through its manager, did have ictua 
that claimant had hurt his bac/..-

ne; 
no' 
Hov/eve:: 
notice- '

'vU'S
.cia;

. e. I

■ ■. , U. -L.
e. In 
, cc-ir.

.T.C;

rj.'. :jye. 
vnige

m

The Eoara iinas than even, if the employe: 
actual notice- or kncv.'ledge, claimant cstablic 
for failure to timely advise this employer of 
Previously, cleiimant had suffered a lov/ bac); 
employed by a ;,.ifferent employ:;.'! who:se worke;: 
claim service agent was Gate.;-AcDcnald (Gauc:; 
July 1978 inc.id.ent, c.l.aimant 
Cates uiider the old claj.m. 
claimant' agig:;. vatic .n claim 
suffered a new :..nja,ry. 'itiO
facts, claimant v/as le.i uo bej.ieve his ’iggi 
claim had been accepted and t-.erefore did r

medical bill 
r. 'February 19 7 
on the basil u 
card finds tnc.

.... .. • .;c.
iie-.\ goc V.

s ' comi'. 1 sat. 

-'.'..re o.' o'-'

11.!;

■.e.t: 
. on

iC
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ORDSi;

Th’D Referee’ 3 corrected order on recor.siceratiori v.'hic:; 
reinstated her order issued, on November 30, I0?9 is mo’dirieci.

The SAIF Corporation's denial of this condition on trie 
basis that there v/as no causal relationship between claimant's 
condition and his emplo;/ment in July '1980 is restored and 
affirmed.

The remainder of the Referee's order is a.ffirmad..

#

WCB CASE NO. 79-10, 988

GEORGE A. EVERTS, CLAIMANT 
Robert L. Engle, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

November 24, 1980

T'ne claimant seeks Board reviev/ of the Rn..'eree's ords;; 
v/hic'n affirmed SAIF's denial of the ccmpensabil.! sy the 
claimcnfc ' s hypertension condition.

The ::-.a.jcrity of the Board, 'after de novo sc\ie'..', 
affirms and adopts the Opinion and Order of Ref:.'.::,
copy of which 
rr.a de

c Tttached hereto and, by thi.
oart hereof.

0

ORDER

Tr..e order of the i-r^feree. dated I'-jay 13, ,
af f irm.eci.

I respectful].y dissent from the majority opin.i.on of rr.a 
foilovvs :

•Q as

I find tliat claimanr's hypertension conhition ccmp'isns.:-.'.';. 
and gi.ve the greatest '.-/eight to the opinion of 1:. t.s/'.^er- v.’to 
has treated this claimant for C'ver 20 years. Dr. ..f ' s ...;;cc
indicate that c-'-laimanr had no pre-exisring hyperterj.^-.'.-on .sohdit.:. 
before rhis industrial injury. Claii:;ant did,- .'a.v-.svnr. .sin'*-
oeriods of time v/hen his blood p.ressu.ie wan e .le'. ate..., tur alwav: 
at these t.imos claimant v;as under stress, i. , .T.i.a.-.r.ant ccn-
templating cateract surgery.

«)
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m
Dr, Aspen's opinion Is that claimant's hypertension 

condition is related to his injury and secondary to the effects 
from that traumatic injury. I feel that the entire record In 
this case substantiates this opinion. After his injury, claimant 
returned to his regular occupation, a job with a great deal of 
stress and claimant managed t6 perform this work for two years 
before he was forced to retire, unable to handle the stress any 
longer. After this injury and secondary thereto, claimant 
developed hypertension that is permanent in nature. It isn’t 
necessary that the injury be the sole reason for this condition. 
It is enough, under the law, that it contributed thereto. Dr. 
Aspen supports the conclusion that it did.

m

I give very little weight to the opinion of Dr. Bruton for 
two reasons: First, claimant testified he only saw this doctor 
for ten minutes, and this testimony was unrefuted. Secondly, Dr. 
Bruton had no prior experience with this claimant nor with his 
blood pressure testing. The doctor makes an opinion that 
claimant's hypertension was a natural progression with age and 
gives'no basis why he voices this opinion nor does he give any 
explaination why Dr. Aspen's conclusion may not be correct.

For
condition 
and that the

these reasons, I feel that claimant’s hypertension 
is a compensable consequence of his industrial injury

order of the Referee should be reversed

m George Lewis 
Board Member

Pursuant to Notice, this- matter came on for hearing in 
Salem, Oregon on April 1'980 before Kevin L. Mannix, Referee. 
The claimant appeared and was represented by his attorney, Mr. 
Robert L. Engle. The employer. Gem Equipment of Oregon, Inc., is 
insured by the State Accident Insurance Fund (Fund), which was 
represented by Association Counsel Lester R. Hunt singer. The 
record was closed at the conclusion of the hearing.
ISSUE

The issue is 
hypertension condition.

the compensability of claimant
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rXNDiNGS

1On Sepceniber 15, 197X claimani:, then a- 5S-yecir-
vice-president in charge of sales for the eiLployo , n'as a'ssaulr.ed 
in a parking let at Portland International Airpor-: upon nis r-t• 
from a sales trip,. He was struck on the head an:: he injured hit- 
right hand. A possible concussion was.diegnosec and hekwns hospital
ized for two days; I£xs, 2, 3, 8.

2. On October' 2, 1974 c'J.aimant' s wife returned i-iiir. to 
the hospital because he had been intermittently confused .since the 
assault; she reported. that he was not acting like himselr. Ke also- 
had difficulty speaking. He v/as admitted to the hospital for ooser- 
vation and testing; these revealed little, but he was dlschar;p.a on 
October 21 iLn much in'.proved condition. At that C-vre, he still had 
some difficulty in'expression. 'He also suffered from neckacne.
Exs. 4, 6-10, -15.

3. Claimant subsequencly sufrered sot.e prcuLe.us in nis
neck and rig.ht shculder. but these resolved byApril -975. E". 17.
Or.' Robert C. Buza, M.'D., who treated claimant at t'ne 'nospital,
performed a closing evaluation on Julp- 1, 1975. His i::vpv. ■...ss l.t. 
was stable residual, mild upper morr:'-paz-esis fro.ir.'. probable cere
bral contusion and anxiety or tension state. Dr. Bute. :l;;,o 
reported that claimant still had some difficulty v/ich expression 
that seemed to be based on' an:-:iatv. Ex. 13.

icians av;d
u

4, Thereafter, claimant suffere.d'cor-timed difficulty 
in his right hand, jwirticularly i:i the micdle finger. Over the 
next two years claimant made ‘.vimarous visits to 
unce'm.-7ent several surgical procadures to stabilize tne 
in his right hand. By October 1977 his'right hand c-ond:'.tlon was 
stationary and his claim was closed. Exs. 15, 17, 21-2c, 2o-5_-. 
37-39, 41-44, 46-49, 51, 52., 5i, 55.

5. by Determination Orcers of July 14, 1973, Augu-si: 6. 
1975, and March 12. 1978 claimant received 22.5 degrees for 15 
percent loss of his right hand and 32 degrees .for 10 percent unsch-' 
ulec disability resulting from his head injury. Exs. 11. 20.. 52.

6.. In regard to claimant's hypertensio:', , the .pattern 
tf medical ^.'eports is spotty. Most reports subseapuent to ornt 
September 1974 injury make no reference to hyper tension..

do reflect elevated blood ores sure'readings cn ba.vtet:-

m

;r.e renorber 23, 1974, shortly after claimant's injurp''; ivt Octc.lyer 1974, wno::
l.e was., admitted to the hospital In a confused state , -.'ni,. in ..'"une
1975, January 1976, and December 1976. Ext. 5, 2.:.. 4J, 41, 12

#
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#
7. Dr. Paul Asper, M.7., who has beoa olaiiiian:, ' s fav/diy 

physician since 1960, recorded elevaned blood pressure readings in 
September 19b6 and December i9~0, associated wish stress reaction 
tO' acute bursitis and anticipation of cataract surgery, respect
ively. Dr. Asper reported nomal blood pressure readings in June 
1973 and April 1974 associated with a complaint of pleuritic 'chest 
pain and a life insurance physical examination, respectively.
Ex. 63,

m

8. Dr. John Burr, a neurosurgeonperforrr.ad the surgeries 
upon claimant' s right hand and otherwise treated his right hand con-: 
dition. In a history gi.ven to Dr. Burr in 1976, claimant recalled a
'heart condition" or "heart o.-- ...V"a u _ a. of 20 years before that was not
a coronary or anything significant; 'claimant related that he had no 
Drcblem.s since then'.. Dr. Burr reoortea on June 20, 1976 that claim-
int' s cardiovascular system was.noiTtal. 9/ 33.

m

9. Ciaicnant testified that, before Septcitber i9^4, he 
wor'aed in nuiny stressiul situations for over 20 years. Ho engaged 
in union negotiations; he dealt with salesmen ana engineers in 
planning major equipment development projects and sales; he had to
constantly meet daalines; he 'trave_.ed extensively Lind vzas ofta.’ oc: 
on his ovTH in dealing with others and making decisions. ■ r-ctora his 
Septeirfoer 1974 injury-, he never experienced any. symptpms as sod a ted. 
with, hypertension, he never had a diagnosis of hypertension, ant. he 
never received medication for hypertension.

10. Claim 
ies , he found that 
a clammy, sweaty- fe 
situations . He be.r-, 
months after the oc 
cation ever'since. 
dizziness only appe 
hypertension medica 
year after nis inju 
two years on the jc 
so he sold his stoc 
consulting work, al

ant further testified - that, followin.- 
he w'oul.d tire out quickly and he would 
eling, with dizziness,, when dealing v?:'. 
an takirifg medication for hypertension 
ptember 1974 injury and has-been takiu 
The symptoms o.f clamminess, sweatincs 

area thereafter when he would fortec
:ion. He returned to full employmcer.’: 
•y. and he continued working for two y
b he sti. 

in the '
. 1 found 
lompany,

though ne remains

that he was too- 
He now^ only doe 

a vice-presi-dcrii:
ea.s';. 
s c c 
of

his iri 
exper 

t n s t r 
about 

. sue:,
take

■OOUt
a n s . 
ly Up'S 
casion 
the CO

tone, 
i:: S S f I

me c:

n — 
one

et .

-231-



11. Thci record reflects three medical cpraions regarding 
the causal relationship between claimant.'s September 1974 injuries 
and his hypertension condition. Dr. Joe 'C. Much, M.D. , a raedic.al 
examiner for the Fund, reviewed claimant's file, and opined chat it 
is possible that hypertension could result from a head injury bt.t 
such a situation would be unusual. Dr. Much added that he did not 
feel that there was any direct connection made between claimant's 
head injuries and his' hypertension condition. Fx. 38, Dr. Asper 
notes that claimant's head injuries and protracted right finger pro 
lems coincided with onsets of anxiety and high blood pree.:;ur£. Ex. 
57. Dr. Asper stresses that claimant's chronic hypertension dmd no 
develop' until after his injury and notes that claimant's rjattern or 
hypertension had been one of reacting to stress with brief elevatio

D -

ns
until the head traurtc o ■r: cSeptember 1974. Dr. A.sper relates that
claimant’s level of stress has’been much greater ' since Sep'tember 19 
due to his i’njuries and .opines that the hypertension problem "is 
directly related to' the September 1974 injury and c'l.e resultanr 
stress." Exs. 61, 62. Dr. Grin h. Bruton, a cardiologist, reviewec 
claimant's records, provided by the Fund, and examined claimant on 
November 21, 1979. Dr. Bruton .reports that he finds very little av: 
dence that claimant's hypertension is related to hi.s industrial acc: 
dent. Dr. Bruton states that hypertension c'an be aggravated at the 
time by 'acute stress or trauma, but this is usually a transient thi’: 
and easily comes under control. Dr. liruton opine.s that claimant's 
hypertensioii is a chronic condition which has progressed with age 
as the natural history of hypertension. He concludes t'nat the clair
ant's hypertension is not related to claimant's aceiaent, Fv 59.

,12., Claimant stresses that Dr. Brutor/s Ivlstory contains
one incorrect item, to wit, a reference to claimant smoking two or 
three packs of cigarettes a day until a fev.' months before the cxa.t.-- 
ination. Claimant testified he 'on'iy smoked a few cigarei t:es a day. 
I note that Dr. Burr 'reported in .June 1976 that claimani: smoked a 
pack'a day. Ex. 33. - In any event, this is a relatively insigni
ficant element, of Dr. Bruton’s report and opinian. Ex. 59.

13.. I f’inc the claimant to be a credi'ole 'witne.vs. ' .•■'i.: 
testimony regarding his cigarette smoking may reflec.t a '.'ii.i.surider•• 
standing as claimant appears to have been relating his crjrr.tnt 
cigarette smoking rather than his past cigarette smioking. He 
impressed me as being very candid and straightfomward..

#

m
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m
OPINIO^^

The claiir.ant bears the. burden of establishing the. corspan- 
sability of his hypertension condition. He must do so by - a prepon
derance of the evidence. In the present case, I am faced with a 
mixture of'medical opinions which cannot be reconciled. On the one 
hand, claimant’s family physician favors the compensabiliny of 
claimant’s hypertension. Dr. Asper stresses the time element in 
regard to the development of this condition as well as the rela
tionship to stressful situations. On the other hand, Dr. Bruton, 
a cardiologist, rejects any relationship between the hypertension 
and the September 1974 accident; he sees the development of hyper
tension in this case as being one of progression with age not 
affected by the accident. Dr. Much did not have an opportunity 
to examine the claimant, but he did review the files. Re doer 
not rule cut the possibility of hypertension being related to nn 
accident, but he says such a situation would be unusual and he 
does not see any such situation in this case.

#

In deciding the compensability of claim-ant's hypertension 
condition I do-not simply- count noses on one side -or 'thie other.
The rationale expressed by the physicians is an important element:
I believe Dr. Asper'relies too heavily upon the coincidence of .time 
elements in this case. I find it significant that claimant himself 
related that he previously suffered a '’heart condition” some 20 
years before, and there-were incidents before September 1974 when 
claimant had elevated blood prtissure. It is true that claimant 
suffered episodes of anxiety after his injury, and these episodes 
may have led to occurrences of higr. blood pressure. This, how-ever, 
reflects more of an extension and continuation fi . a.. 
claimant's pre-existing problem than a new problem..
sume to place any significance on these factors but tor tne -tnet tnat 
Dr. Bruton,- a cardiologis t, stresses the progressive nature of hyvKvv- 
tehsion -- at least in regard to this claimant -- when he opino-s thU':. 
laimant's hyoertension i.s not causally related to the September

11 of the evidence and all of the ooinioni , and

ogress:, cn, 
v.'ould r.ot 

ft?

s nypert 
accident. Weight
considerin? these factors, 
meet his burden of proving 
condition..

evidence and all
I conclude that claimant 
the ''compensability of hi:

nas .c....Lcto 
. hypertension

m

ORDER

Fund's 
dition 
proceedings.

::T is 'THEIU'FOKE ordered that the State Accicle'rm.. Ir:.surance 
denial of the compensability of claimant’s hypcriv-nsion coi'i- 
is, affirmed and claiman't shall ta'ke nothing by these
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WCB CLAIM NO. 78-8225 November 24, 1980

GAYLE Y. GOODMAN, CLAIMANT 
Richard A. Carlson, Claimant*s Atty.
Schwabe, Williamson, et al. Employer*s Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Employer'

This Amended Order on Review is to correct the Orac-;:; 
on Review dated 14 November 1980 which incorrectly mowed 
the WC3 Claim No. to be 78-2698.,

IT IS ’SO ORDERLD.-

CLAIM NO. B53-151050 November 24, 1980

WILLIAM MABE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Expedited Hearing

On July 10, 1980, Wausau Insurance Companies I. ,.i s au)
r.rC'htsadvised the Board that the claimant's aggravat;icn 

this claim had expired and it could j'lCt reopen this claim.
It advised the Board that it was providing certain i rwTorm.i .:._on 
to the Board in the event thac the claimanr v/ished ro pe-

#

tition the Board 
jurisdiction.

:o reopen this claim under ios Own CLOtior.

The medical reports from Dr. V/ilson indicated that t 
claimant had been working on a part time basis for an Orc- 
county but had not v.^orked since .February 1980 . Dr. 'h^lso 
reported that the claimant had experienced continuing lev: 
pain. The claimant had undergone a lum.bar laminect.C:.;y in 
for his back’ injury. Conservative treatment was tr._eu. 
ever, the claimant's back pain continued to increase. Th 
fore, Dr. Wilson had the claimant undergo a myelogram v;hi 
revealed a nerve root impingement whic.h was secondary to 
overgrov:th of the claimant's spinal fusion or the proiaps 
of the L3-4 disc. Dr. Wilson related this to the claiman 
previous injury. A lumbar laminectomy was perfcruica on 
August 8,1980.

Subsequently, the claimant obtained an attorney ■•;hc ' 
filed a request that the Board exercise its Ov.-t. Nioticn ju' 
diction and reopen this claim.

ne
ion

ha C;V 
9 76 

hew- 
c .r e — 
cl.

:: s

%
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m

Or. October 13 , 1980, V7ausau advised the Board rhat it 
opposed an Own Motion Order reopening this claii:.. It felt that 
this case should be referred to the Hearings Division to be 
set for a hearing.

The Board, after reviev;iag the information furu i 
to it, finds that it would be in the best interests o 
parties if this claim were referred to the Hearings C 
to be set for an expedited hearing. The Referee shc.i. 
termine if the claimant's current condition d-S relcste 
his original injury and represents a worsening of it 
the last av/ard or arrangement of compensation in this 
Upon conclusion of the hearing, the Referee shall cau 
transcript of the hearing to be prepared. This shall 
forwarded along with the other evidence introduced at 
hearing and the Referee's recomraendation in t.nis case 
the Board. . '

shed 
f the 
ivi'si: n 
d de- 
Q to-- 
since- 
claim, 

se a 
be 
the 
to

IT IS SO ORDERED.

WCB CASE NOS. 78-5681 & 79-5698 November 24, 1980

MARION MABOU, CLAIMANT
Emmons, Kyle, Kropp & Kryger, Claimant’s Attys 
Clark, Marsh & Lindauer, Employer's Attys, 
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A Request for Review, having been duly filed v/i tn ch^'' 
Workers’ Compensation Board in the abovc-enti hiec maut'-er i-y 
The SA.II’ Corporaticn, and said Request for Review now navj.n- 
been withdrav/n,

XT IS THEREFORE ORDERED mat the requesv. r re
pendi.ng before the Board is y di-sw'iissed one thx; .1 ... * » 

Orc^ -■
che Referee ■final by operation of la*w.
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JOHN MARLEY, CLAIMANT
John Svoboda, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

WCB CASE NO. 79-10, 276' November 24, 1980

The Board referred claimant's request that the Board 
exercise its Own Motion jurisdiction in this claim to the
K tarings Division to be consolidated with a pending hearing 
on tr.e SAIF Corporauion' s (SAJ.F) denial of continuin '; re
sponsibility for clai.inant's back condition. The Referee 
mended the Board reopen this claim under its Ov.’n Motion juris
diction. The Referee also ordered tnat clainiunt was entitnled 
to medical services pursuant to ORS 6'56.-245 and • grari 
claimant's attorney a fee for prevailing on that issje: •
The SAIF has requested Board reviev,’ on that portion ci ithe 
Referee's order. A copy of the -Referee's order is attached 
hereto and by reference incorporated in the Board's order.

The Board, after, reviev'ing the record in thrs hase, ,f.inds 
the- evidence is sufficient to warra'nt reopening of this claim 
under its Ov/n Motion jurisdiction whe;': and :.f claimant unc-er- 
goes the surgery recommended by Dr. Stainsby for payment of 
ccmpensarion less time v/orke-d and other benefiv.s provided

by law until closed pursuant to ORS 656.273. Claimant'sror
attor2iey is entitled 
temporary 'total disa- 
net .to exceed f750.

to a fee equal 'to 25% of the 
/ility coiTipensation awarded by

.nc'r eased 
t;'n3 rc.er

#

IT IS SO ORDERED.

%
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WCB CASE NOS. 79-8193, 79-4518

. • i« 1 V .. & 79-4519 ‘ '
' ; HMARIE B, MYERS. CLAI^NT ■

Stanley Fields, Claimant's Atty.
Scott M. Kelley, Employer's Atty.
SAIF, Legal Services, Defense Atty.Order on Review . .

November 24, 1980

The claimant' seeks Board review of the Referee' c order- 
entered in these cases. The claimant contends: H) the :s
entitled to a greater award cf compensation for her iembai- 
spine injury; (2) she is entitled to an award of grea've.v compen
sation for her injury to her cervical spine; cicd (3) :;:laimant 
is entitled to an assessment of penalties against the emp';oyer 
for its failur-e to pay interim compensation wichin ?:ourceer. 
cays ci the employer's knowledge of her industrial ir.jury.

m

C-ciimant, a 52-year-old lead girl with triis env;'/:..: yet 
October 1/ 191E, injured her back when she trj.pped v-.^ver a 
and fe..l againswu. a post. This injury v/as diagnosec, a; a 
sprain v/ith pair; radiating dtr.vr. the right leg. Clairia:; t 
tinued to work after this injury and did not miss anv txm 
work.

; O;':
otilei 

tack

e froiT

Dr. Poole found that claimant's condition v'as 
stationary as of October 20, 1376. hs felt li.at c! 
have no pern'ianont impairment due to chis ino try.

I'.'Oai Cc. 
irrant:

i.r. February 1977, Dr. Bolin began treatin'
reportvL-d that claimanc continued to nave pair, in r.er low -'.-:.ck 
which ;:adiated down into her right, leg, pain tcrm.hd the ht;-.;k 
area ar the level of the skull, tenderness ar.d soreness bc“.:v/cen 
her shoulder. Claimant continued to work and did nor iTtisi> any 
time from work due to these complaints.,

In March 1977, Dr. Bolin reported claimant'c cchcicion 
was much improved v^itncut impairment. He rod,eased, ci.rin.ail. 
for regular v;ork as of February 18, 1977 and c.>und jiir condi
tion to be moidically stationary as of May c, 1977.

Claimant v/,d.s referred to 'r. Poulson i,n dune I .'7 -. 
Poulscn diagnosed claimant's -vendition s.s a chrcnio; d ,rba 
degenerative disc which he fe.;/c v.ias probabi.y givi.r.g :n. i 
trouble v/henever she overstressecl it. He ,roco.Tmrind..w' cha 
claimicnt contir.ue with back exercises cuid avoid "ag., ■••vil 
her condition. Me found that clairaant had a full ri.-, i c 
motion of ner cervical spine.

On May 18, 1977 claimant v/as .see:'! by Dr. Dei 
Ke reported that she had no disability impairment 
fore , ' recoismended closure of Lhe claim.

• i li'Sl,: I'l
.• 4. *,
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Ill August 1977 Dr.Poulscu reported that claiirK'. r ci;;:- 
tinuec. -Co v/ork and had ir.ter.aittent episodes of bacj< ain.
He felt that claimant would have a very small permanent dis
ability based on pain. Later, on November 1,^ I’r.ll Lr. 
Poulson reported claimant's condition was stationci.r/ 'ano 
the clcii.m could be closed. 'He felt that cla.rrn.nt had .soirie' 
disabii-i-ty based on pain, but very liutle based on anj^lo'ss ^, 
of rfiotion.- - " ..

On January 20, 1978 claimant suffered a eeccnd injur;/ 
v/hile lifting a box ox shades. She reported thc-t she injur 
her neck in thJ-S incident. Dr. Poulson sav/ claimann of ter • 
this injury and reporced that she continued to do 1.: ^r.t 'work. 
He felt that siaimant's s^ariptoms would subside one 
claimax:-L would have very small amount of impairment due tc 
this injury. Ke. noted that c'^-aimant continu^-c to wov.-'k c.no 
dad nor. miss any'work because of this injury.

, On April 20, 1978, claimant agai.n injure 
moving soma heavy, boxes. This'injury v/as die 
lumbar sprain. Claimant wa.s released on Paav 
.regular v/ork.

1 her .while
piosed as a 
12, 197 8 fc.v her

In July 1978 > Dr. Poulson reporred than cln,.Lmu?.i-. r h:'d 
continued to v,r;rk throughout u'hese injuries. He xc-;.. r uhei x 
claimant, had ^ess than a 5t .impairment due tc hex rrrj, ury.

On September .?.l, 1978 a Determination Order v/a.'i issue; 
on the October 1, 197G injury, and claimanL v/as rv/arded nr: 
compensation for that injury.

Dr. Pouiocn,. in November i97B. reported tna 
tihued tc.treat claimant conservarively for hrr 
lumbar sprain. He noted than claiman'c had impre 
buu essentially remained xibout the same. He i'al- 
nosis for claimant v.’as continued and 'recurrevr 
permanent basiF,;. He felt rhat any disability 
ceived should be based on pair, only which did li 
tivity. lie noted that claimani; was workj.ng o.\ 
did not require repetitive bending or lifting, 
was degenerative lumbar disc arid a chronic cer

1
ae

... .1. 
ai 
mi.

.’Cn- 
v' j. c a ...
S •’.'iTi; ewx! • 

he prog-

/. r.-;

"Ob whic:, 
;.is d:.aq.nr..-

m

On March 6, 1979 a Deter: .ination Order "-as issue-J o.: 
April 30, 1978 injury. Clair-.L-nu was awardee, pe.riod’, ' 
temporary total disabiliuy cci.'.uensauion for that ir.j'.:.‘y.

On March 30, 1979 , claimaihc sustained injur;,' f: her 
right knee. Dr. Poulson reported that claih/^.n.t ’ s hr..:.'’- ii 
jury al.so aggravated her back conditicn. Claimant was uj 
to work after tne March 30, 1979 injury.

m
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In July i'J79 when Dr. Anderson examined claimau!:he 
found evidence of chronic strain of the cervical and lumbo
sacral spine. He also found evidence of .strain of-the ricr. t 
knee. He felt that clairfiant' a condition was suationciry ’on 
all her injuries. He felt the total loss of function of the 
lumbosacral spine was minimal, no loss of function in-cJ.aim- 
ant's neck and only minimal loss of function in her right 
knee.

Dr. Poulson in August 1979 felt that claim.ant continued . 
to have limitation of motion in her dorso lumbar spine... He 
felt that the claimant had an impairment equal, to 4t of the 
v/hole person, a result of the injury to her dorso lumbar, 
spine.

In September 1979 claimant underwent a .I'ight knee artho- 
crara. This is interpreted as indicating a parui.aily corn 
lateral meniscus. Dr. Poulson felt this should be removed 
surgically to prevent any traumatic arthritis fron'i cevclopj.ng 
in claimant's right knee. Dr. Poulson found uhat c.'.aimanc 
v/as'nov7 .precluded f.roin hre regular job but could' cerforic 
sedentary work.

In December 1979, Dr. Burr reporred that he had reviered 
the arthogram and concurred with the diagnosis of a tern 
posterior horn of the lateral raeniscus. He felt ,that i.f 
claimant continued to have significant discOiTd'crl: in- che V:i:.ce 
to the extent she v/as unable to function, surgery should be 
perfonaed on the knee. '

Dr, Poulson in January 1980 reported that • cla:imeuat 'diu
not have surgery on her knee He felt that clai'm could
cD.osed and rated cla.imant’s impairment a' 
uiGdial meniscus of the right knee.

cue tOlil

The evidence indicates the March 30 , 1979 inju.ry was 
reported to her employer by c.Iaimant on Ap.ril 5, 1979. 
Claimant was paid tempO]:ary total disabili-cy compensation 
from April 3, 1979 through April 19 , 1979. However,• inis 
payment v/as not made until April 26 , 1979.

At the 'ciiv.e of the heard}.g, cla.Lmant was 54'you 
and had a tentn r/,rade educati- She indicated thiac
had worked most of her life a., non-skilied and semi,:- 
jobs. She testified that after the October 1976 inv 
she left no time from work and continued on-the same 
However,, after the April 30, 19"''S inc.ident she said 
time from work and was unable t.o do sor:ie of 'the work 
did before. She stated that she cannot v/alk very ft 
her legs and back giving out. She indicates thtti s.l 
March 1979 injury, she has had difficulty sleeping a 
activic::_es have been greatly restricted.

.US ci a
•.vIjO

■=j. i i.e.c. 
.. ■: ent 
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.Its

.S f;
V vitho
: A'- ^ i ^
ri-:: he::

-239-



The Referee found that claimant had minimal L'v
regarding, her neck and back injuries. Therefore, tic Referee 
granted an av;ard to claimant of 5% unscheduled cisaLi.^.ity, for 
her October 1, 1976 injury to her back and a like av.ard for 
her .back injury of April 30, 1978, The Referee aloe ordered, 
the claimant be referred for evaluation to determine if she 
v;as vocationally handicapped and for proper voc Cl 11 Or.i 
assistance if she was found to be vocationally handicapped. 
The Referee granted claimant's attorney a fed out of the • 
increased av/ard of compensation. Cn reconsideration of 
order, the Referee granted claimant's attorney a fee of $150 
for the employer's unreasonable delay in the payir.ent of i.---
terim compensation, 
assess a penalty.

The Referee- found no basis on v/hlch

After do novo reviev/ of the record in this 
Board modifies the Referee's order.

the

liov/e'v. 
1 s cn

We find the Referee correctly compensated 
any loss of v;age earning capacity she has due to her 
1, 1975 injury and her April 30, 1978 
not ap'ree v/ith the Referee that there 
assess a penalty in this case. After 
jury, claimant was able to work. The 
pensation for this Injury v/as made on 
injury, hov/ever, had been reported to 
5, 1979. The lu.rst payment of compensation is due 
paid to claimant within 14 days of the date the cm 
notice o:' I:nowledge of the injury. • .In this case, th 
tory rule v/as not complied with and the, Eoarh. •.vould 
penalty equal to 25% of the temporary total d;:.sabiii 
pensation due from April 18, 1979 thrctgh April 26, 
the carrier's late payment of convpensation in ihis c

injury. 
is no basi 
the Ma.rch 50, 
first payment 
April do, 197' 
the erne 1-oyer v
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CRD}..'i

The; Referee's order dated Mcirch- 27 ,- 1980 a.nd th 
on reconsideration dated May 5, ,1980 are modified..

Claimant is hereby granted an additional awa.rd • 
pensation equal to 25% of the temporary totc;l. di.-iab.i 
compensation due claiir.ant from April 13, 1979 thrcir 
26, 1979 as a penalty of carrier's late payment for 
total disability in this caseJ

o.ra-.jr

cor.;-- 
.ty 
Apri. 
rnpoi .c ry

The remainder of the Referee's orders are aff
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WCB CASE NO. 78-3234 November 24, 1980

#

BUERNELL L. SEIBEL, CLAIMANT 
Thomas M, Evans, Claimant's Atty.
Thomas Tongue & Frank Mosato, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order Denying Reopening

O-'i October 30, 1980, claimant, by and through his 
attorney, moved the Soard to reopen this claim under its pv/n 
motion jurisdiction. Claimant contends fraud ha.d been 
coiTiTiitted by his employer. Claimant stated tha-c at nearing 
his eiroloyer. indicated he could return to a perruansrtt full 
time position. Hov/ever, after the Opinion and Ordei' was 
issued, he v/as terminated from his job. '

Che employer and its insurance carriei: rcspon-'uni 
contending claimant's motion w'as. not a justified reas^jn 'fci' 
the Board'to consider claimant's contention under i::o ov/n 
motion jufisciction. Further, it wa:-; noted tlie evidence 
claimant: seeks to have the Board consider was discov'eraple 
prior to the Hoard ::eviewing nis case. The Heard aise was 
advisee that a civil case against the ertiployer on rn:same 
pcint was dismissed upon the employer’s motion.

I'he Board, after reviewing claimant's iriouion and af
fidavit, denies his motion. The Board does r.ot feei that 
this information justifies reopening this claira.

ORDER

The claimant's motion to reopen is denied.

SAIF CLAIM NO. A 843336 November 25, 1980

HERBERT B. HOWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

-i,J-S clc.-u.'.! .IXSp U C.J

;laiin had been closed
’oroireo.

October 1980 claimant requested the Board reopen 
aim for his January 27. 1961 right knee injury.

and claimant's aggravation rig:v’:.s have
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Cn October 16, 1930, Dr. Sv;anson reported chat 
v/as suffering from post traumatic arthritis of his r 
knee. He felt-that a total knee replacement v;ould b 
quired. This had been - scheduled, and while v;aiting 
surgery, Dr. Swanson reported that claimant's right 
given out' underneath him,- causing him zo fall cind sl 
head, resulting in a fracture of the odontoid proces 
Swanson requested this claim be reopened and felt tr 
primary contributing cause to claimant's post trauiu?. 
arthri'cis of the knee and clairaant’s fractured cervx 
spine of the odontoid process was, the 1961 injury.

• a_r.i'-..'.

■ 'j • ^
■ j. e “
or -th: 
nee- h-

■ .;ke h' 
;. ■ Dr
-c the 
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■al

#

Later in October 1980 , Dr. Burgee reported that clainvin- 
had had continuing difficulty with his knee since the ori
ginal injury. Ke noted that this had become prcgre.jsiveiy 
worse as time v;ent by. Dr. Eurget reported that becaL.se- o!: 
the painful and unstable knee, claimant had fallen ..n 19&0. 
fracturing his odontoid process.

On November 1.3, 1980, tne SAIF Corporation advicz^d L'‘.e 
Board chat it v?ould not oppose an Own Motion Order rL^opening 
this claim from the date the proposed surgery was schedule.:’; 
for claimant's right Icnee.

The Board, after reviewing information submitted ’t-o , it, 
finds that this claim should be reopened under its own 
motion jurisdiction effective the date claimant•fell, suf
fering an injury to his cervical spine. Claimant indicates 
this occurred on June 28, 1980. Therefore, the Board orders 
this claim reopened effective June 28', 1380 for payi.ient of 
compensation less time worked and other benefits provided 
for by lav.- until closed pursuant to ORE 656.'278.

#

WCB CASE NO. 79-10, 374

WILEY F. COLE, CLAIMANT 
Benton Flaxel, Claimant's Atty.
Paul L. Roess, Atty. for SAIF.
Request for Review by Claimant'

November 28, 1980

Gn. November 18, 1980 the ucard received
attorney a request for reconsideration 
dated November -13, 1960.

of it'-.
•■cm tin, 
■ rder

c r a L, c 
: Ro-viev;
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# hiivin^j
The request for reconsideration contends tliat 

of extent of disability v/as net . before the Pefereo 
been v/j.rhdrav/n at the hearing- by a stipulation. Ces;:.-!te •'his, 
the Referee elirriinated the 10»i av/ard granted by che L'eter-- 
minatior. Order of July 20 , 1979 on the basis that the ci.--jru 
was open for an authorized program of vocational reli^.h.'-h-lit.a-* 
tion.

Afcer giving due consideration to this request, the 
Board :onclud-es that claimant's request has .Tieriu. ih.e Court 
oi Appeals in Minor v. Delta Truck Lines, 43 Or. Apn.. 23, 
held that a worker, if medically stationary, is untJuh'eo to 
have the extent of his. disability rased even if -'-.he v;.;,rke;' 
is in an authorized program of vocational rehuhiil t.v.uior.
The Board finds that its Order on Reviev; was. in erre:;.' bar.n-d 
on this court decision.

The Board new concludes that claimant is er.titled to 
compensation for teiriporary total disability from June 25,
1979 through September 23, 1979, the date he became lIv
stationary, and that claimant is entitled tvO an awaia of 10% 
unscheduled disability.

ORBJP

The order of the Referee dated May 1, 1930 is yviG>., i.f :.ed.

'ii.e July 20, 1979 Determination Order;'s .a-vard gr.niting 
clairciant 10% unsc'neduled disability is hereby re:.nsi:.'j ted.

In all other respects th-;; Referee's order .u af f tr.T.S'l.

CLAIM NO. C 306803 November 28, 1980

JAMES J. OXFORD, CLAIMANT
Foss, Whitty, Roess & Mr. Tichenor, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order

•ney
October 30, 1980, claimant, by 
requested the Board exercise i

and through 
:s Own i'-'otior.

diction and rec-’pen this clairt for his June 3, 19 ••T 
injury. This claim had been closed by Deue^rminat in. 
dated h-ovember 17, 1971 v/hich av/arded claimant comp, 
equal to 16° for 5% unscheduled disability for this 
jury. Jlaimant's aggravation rights have expired.

s a • 

■J:
v_S.‘ dc-: ■ 
.sati.
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On August 12^ 1980 , Dr. Collins reported t'r.at ciLaima:, 
had beon experiencing potency problercis as v.’ell as usologisal 
difficulties. They were related to claimant's original ba-rk 
injury and treatment for it. Claimant underwent additional 
testing. Dr. Collins authorized time loss beginning cn 
August 13 ,• I960 .

Dr. Adams, on November 4, 1980 , reported chut clairianl 
had continuing difficulty v/ith his, back. He reported tnat 
claimant had been off work for approximately tv;o• menrhs and 
had not irriproved. Dr. Adams felt that clairr.ant should unaerg 
a myelogram and possibly additional surgery.

The SAIF Corporation (SAIF) on November 12, 1910, ad
vised the Board it did not oppose an Own Motior. Order re-

ao

opening the claim for 
treating physician.

time losses veriried by claimant

The Board, after reviev/ing the evidence sub-rh.tted to' 
it, finds the evidence sufficient to warrant reopening of 
th.is claim effective the date claimant was hospitalized for 
the additional testing performed on A.ugust 12, 1980 for pay
ment of compensation less time worked, if any, and other 
benefi.ts provided for by law until closed pursuant to OHS
656.273. Claimant’s attorney is entitled to a foe egual to 
25% of the increased award of temporary tocai disability 
compensation not to exceed the sum of $300.

IT IS SO ORDERED.

CLAIM NO. 481441 November 28, 1980

GARY PEYTON, CLAIMANT
Bischoff, Murray & Strooband, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 27 , 1980, claimant, by and through uj-S 
attorney, requested the Board exercise its Own Motion 
jurisdiction and reopen this- claim for his December 12 
1973 back injury. This claim had been originally clcs 
by Determination Order dated Septemoer 5, 1974 v/nicl; a 
claimant temporary total disability compensation and a 
award of ccmpi;?nsiition equal Ic £0° for 2 5% u'nscneduled 
ability for his injury. Clai.mant's ciggravation righv.s 
exjiired.' Attached to this request were vario'us mecii-a 
reports.

ea
v.-ardo.d
n
d -L s. - 
have

1
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In Apri. 
l:.^en seeing 
pain. He fe 
generative d 
area-of spon 
c.v peri.od of 
Boloon repor 
stabilize hi 
1^30. He fe 
v.’orsen. Dr. 
gery v;as rel

1 1980/ Dr. Bolton reported that claimi^rn 
hiiTi because of increasing corr.plaincs of 
It claimant v/as "showing signs of furthe 
isc disorder at the lumbosacral area oei
dylclisthesis." ^ggested claimant b
cci'iservative treatment. In August 198 0 , 
ted he felt claimant needed a spinal fus 
s back. This v/as scheduled for Octooer 
It that claimant's condition would conui 
Bolton felt the claimant's need for thi

lie;
back 
1 ue
O’.-/ t
eg in 
Dr . 

i on 
28, 
nue 
s su

i'lO

to

t'b

a ted 1973 injury.

In November 198 0, the Orthopaedic Consultants reporteo. 
claimant v/as desirous of having a spinal fusion. 'fhey 
diag'nosed a chronic, lumbosacral sprain as a iGiSult of the 
December 1973 injury which had been superimposed upon a 
congenital spondylolisthesis grade ! at the L-3 - SI leva.' . 
They felt the claimant's condition was not stationary at ' 
that time and thcit it should improve. It v/as their opinion- 
that surgery suggested by Dr. Bolton v/ould increase claimant' 
chances of returning to employment and keeping him employed.

Oj-; November 12, 1930, the SAIF Corporation (SAT.? 
vised the Board it v/ould not oppose an Ov/n T'oeior. Gi-'b-.

aa-
reopening this, claim as of th-. 
by Dr. Bolton was performied.

date the surgery sugg..-,-..ted

The Board, after reviewing the evidence .Svbmitti/ci to 
it in this case, finds that this case should be opened 
under the Board's Ov/n Motion jurisdiction effective tf.e 
date claimant is hospitalized for the surgery recoiuaendec 
by Dr. Bolton for the payment of corripensatfon and other 
benefits until closed pursuant to ORS 65G.27S. Clai.m..;.nt' 
attorney is entitled to a fee equal to 25?, of the increased 
tem.porury total disab.ility compensation not to exceed the 
S’um of $30 0.

IT IS SO O.RDERED.

-245-



WCB CASE NO. 79-665 December 1, 1980

RICKY D. ALLEN, CLAIMANT 
Ringo, Walton, et al. Claimant's Attys. 
Schwabe, Williamson, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

SAIF Corporation seenj Eoara ro/iov'
3 craor which remanclen this clain ic ii .:.or 

nnh cd'^lent ol compensation ...id other Denef.. :s .-^rov 
l.c.'A . Ahe Sv-ilF contends that .Employee BenefxJ.s Insi
Company (EBI) is res; 
condition.

_or t.hG claimant's cur

. hoard fines that the xeferec correo^ y rco’ 
races or this .'aoC m his oic—r.

:COy.t

;co

d tn.

..ncr

a novo reviev; oi this i-ecora^ t>.
\T . (T-

.ii t:crthe Referee'3 order. Wo fine, that t.t 
does not e.st .' tish that the c'aiir.an b'

'.O-
a Vlow Li a

the res;ponsibility of SAIF. fne injt -y the ... lau „.?n 
cn eivr.er uu/iu 21 or 22 197o v;as to x*;s ric c anm 
dor. This wa.s acespred by . The :oxi
work a., a t; i 'or aiter tnis injury. There ;■ ..
any bat-c pair, or proniet;s aicor thi.s injur;/ .Uisi; : 
or Oct....or

l’ a r..
; r a at.
W ... ‘j . . ' 
C'-ttvi. .
c V ■ n c

. RlorOo. i.'s. was cj .ivcr; a n.,isuo- t 
..•.arnin-;, to \>-cr.t after hi.; art. and shoulder .i,
^encin',' proolems vaLth his right arm, .houlae.
1',: ft h’y and P:)W .Lack distress. The jlaima:r- 
a..*d eve ituallv undorwmnt surgery for ni-' tac; 
y.elcjard opined that t.hc claima.'.it haa .t socci.-' 
at the .14-5 ..ijvei v/nj.ch was probat!!;/ conge-.^.t.J. .• u^t 
probsbly boc.n fracturc-.c. in the course of the i.
c.iair't-rrit haa doing.

. Til„y opined that t.he most aicjn.i..b .. .:.nt o.*. 
factor :..n the eiair.'iant' r-: cast was hr. wcrn i ■ ... x*'..n 
ftlt inat cari'yrng heavy wei< tts up .. laddtr 
pciiticn was rec;uirea in do.Lay this : tJO of ... jib 
c.ggravaC.ed tse ciaimant’s spondylolistr.'i-.i s.
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.-cgrarated try ti:c claimant’, x.eav'.' w'^rk.
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Vie find t-h-at the greater weight of the evlGc-nc^_' is 
that the claimant' s'work as a roofer caused nis ore--axis ring 
back condition to 'worsen to i:he poinr vinere he boo.ame dis
abled and required medical care and .treatment of h::. • back. 
Further, \vg find that the evidence clearly esr.ablisra::u that 
'the c.lairaant returned to work as a roofer after his right 
arm and shoulder injury and 'worked as a roofer while Fbl v/as 
provicking workers' coinpenscoti on insurance coverage for hi-t 
employer. Applying the last injurious exposure ruj t to the 
facts of this case, 'we find' that EET and .not 'Vhe SAIF is one 
responsible, carrier for the c.laimant's low back proijl<,jir.s. 
Therefo.re,- the Boa,rd reverses the Referee's order and remat-ds 
this claim to FBI for acceptance and processing.

As a separate corr.ment, the Eoa'sd finds that the kaferee's 
reliance on the tcstiiTiony of the c.laimant in decern;:.fkic a 
complex medical question was incorrect. In suc'n case;::, mhe 
rc solu'tiGn' of complex medical .:.ssues or guesaions rr.o'.sv be .''.ade 
based upon the medical-evidence Presented in the case.

ORDTiR

Tne Referee’s order dated Itay 21, 19C0 i-;. veve:s^ .

m
tne

-.m
Corporati.cn's denial dated Jan.;.s.::y 11, ...sc
..f firmec .

n ■■'I
i.e-btorcc. ana

yi'.'iPlovee k.snefit Insurance Company's denial dal,: s l.jgusc
ISi.C is .vst aside and this claiiu is remanded to i.ic10

c, -s cep c a. n c 0 a'
■Re fere 1 3 'C D

■proci^ssing.. The attcirney fee g;.'env.ed by c-.e 
;c paid by Empioyee Benefit In'Sirance Cor.:pnrsy’.

m

The SA'.ff Cc rpof a Lion is entitled to ■rcisusurne;::-;-'':.’.- 
Em.plcvee Benefit Insurance CciT.paii'/ of all cui.'.s i'l h:.s
pursuant to the Kefe'see' s order and the Ores: 
ing Agent.

Claimant's aitornev is hoicebv qrantetl .a

i)c.'Siqri£;.': tn:/ j^ag^n.-i

-I '•
a'L'-OrnC;y s 'tst'.'; 'i.or preva'L.L.lngr 
:,,5i 0 , a'yal),:.e cy uhe Finployee

at Board i.e'.u'k.. in the nr.'.o'unt. 
:’ene 11 c. 1 r. s y; e Co'm:p_.'.'.n>’^'.
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CLAIM NO. KA 72 46 27

GEORGE W. ANDERSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination

December 1, 1980

On April 9, 1959, claimant suffered a compensai.ie, inj :ry 
to his right leg. This injury required surgery on llu'; leg 
including the use of screv/s to stabilize the f raccuros.
This claim was closed, and claimant's aggr^ivatro.’. rigr.ls have 
expired.

7'he Board ordered this claim reopened under ,iv.s Ov.'n 
Mobion jurisdiction effective May 28, 1980 for 3urg:;ry v/;r; 
had been performed by Dr. -Plcitner. Dr. Platner had r-enu'/ve 
portions of the three screv/s used to stabilize the frnctur
in claimant's 
job on June lb

right L 
1980 .

1 eet: Claimant returned to miiar

Cn October 21, 1930 the SAIF Corporation iSA.lF) 
determ.Lnation be made in this case. The Eva].uau on. 
of the Workers' Compensation Departrrnnt on h'o\'e;r;:.:.:.r 
recomr:,er;ded this claim be closed with an av/ard c.:: ah; 
temporary total disability compensation from 20.
through June 14 , 1980 and recommenced no adci t.i.onal 
of per.nanent 'partial disability.

. The Board concurs with this recc;rrumendation.

ORDER

v:et;uesteci 
D ;.vian 

, 19 3 0 
J i.ticr;.'hL 
„980 

b‘.\’a r

m

Claimant is hereby granted an award o.: additio:-*...'.. 
temporary total disability cQu';pansat:i.on from May 28, 198 0 
through June 14, 1980 less £iny time worked.

m
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CLAIM NO. Ca 242435

RICHARD A. BULT, CLAIMANT
Emmons/ Kyle, et al, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

December 1, 1980

The claimant's request 
Ovm Mcuion jurisdiction and 
to the Ilearinqs Division to 
Referee vaas to determine if- 
was reJ.ated to his 7\pril 28, 
so, v/hether his condition ha 
ci: arrajigemenr. of compensati 
ferec found t}n..-.t the claiman 
his 1970 injury and had wors 
the Board vacate its Februar 
Order, enter an Ov/n Motion C 
fectivi: September 6, 1979 re 
tion for processing and the 
a,/ardod claimant ’ s a-ttorney

for the Board to exercise i- 
reopen this claim rsfi
be set fo.r a hearing. rns 
the clairaant' s current cor 
1970 industrial injury ir 

G v.’orsened since the las" 
on. After a hea.t:..ug, tlv:: 
t's curreiit con::i.aion v.\as 
ened. The Referee recvt.xma 
y 2 (sic) , 1900 Ov,-n Moi 
i'f.or reopening this c;la 
mending it to the FAfF Ici 

yment of compcmsitmor.. ..
i. fee.

; r r 0 c

on
1J., .11
a\:ard 
Re--
G u O t. O

pora-
nd

#

#

The Board, after reviewing this record, agrees with the 
Referee's conclusions. The Referee incorrectly stated the 
date of our February 1980 order. The Own Motion Order was 
dated February 15, 1980 and not February 2, 1980. However, 
we do not agree that our Order has to be vacated. The 
order referring this case for a hearing had the effect of 
vacating that order. With these corrections, the Board , 
would affirm and adopt the Referee's order entered in this 
case. A copy of the Referee's order is attached hereto and 
by reference incorporated into this order.
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The issue is "whether cl^iimunt' s carrent ccnciitio:'- is 
related to his April 28, 1970 industrial injury and. if so, 
whether his condition has worsened since uhe award or
arrangement of conipsnsation" (Ex. 50, p.l) . ’ ’

.The claimant contends that the low back condition ror 
\viiich ho: obtained medical treatment beginning in Sojr:e.nber‘
1979 is a worsened condition resulting from-his ,'\pr:.i 1970 
compensable inju.ry. Since the alleged worsen.ing occun;:ed after 
his.aggravation rights under ORS 656.273'had expired, the 
claimant seeks a' reopening of his claim by the Board pursuant 
to its authority under ORS 656.27S. 3y an Own Motion Order of 
February 15, 1980, the Board denied the reauested reopening 
(Ex. 47). The claimant's counsel recuestei'd reconsid'‘.:ration 
of that decision (Ex. 49) . The Board then ordered t;''.:.s h^-rx'ing

#

FINDINGS
On Apri.1 23., 1970, the claimant, tho';n age 25 am:: e.i’.- 

ployed by - Pcirtland Wire as a structu:ral-stecd. v.'oj.Ger, comp-.-ni- 
sably injured his back Lifting a heavy bottle of 'welding gas.
The initial t.reating physician, a chiropractor, repo.rted th.;it 
the injury v;as to the " lov? do.r.-::al spine"- (Ex. 1.) . Tf-':rr ori.:-: 
treatment, the chiropractor referred the cj.a.'i'mant to -m-. cs-r-^o- 
path pliysician. Dr. Robert Ho,- vdio remained the atte:r.;j.r;g 
physician until after the claim was closed in June 197;’.. Dr. 
Ko' s urt'a'tment was conservative.

Wiien Dr. Ho first e.xami neci' the claima 
only nine flays after the inj'ury, he diagnosed
strain' Ex. ■)

r c'-n s. 
a "lum

p.2). In a hospital ::cpoft v.'.r i. tl:.en 
day. Dr. Mo diagnosed a "lumbosacral strain and lamb

'j'lX’d ic
:i.ti'urv. Tbe ' De rerm 1-ia

1 -1 •' '/

70,

Tnere are numerocapsulitis" ' (E;c. 5 
that refer to a "lumbodorsal" 
i:,;sucd .in j’une 197.1 granted a p 
umschediiled low back disabi.lit'.

s o t I'l e r 
ury. The 'D; 
mar.ei"; t ci 1

.;'o-.::.orsa
1 nI'l i.j i
'j r addc;.s 
a j r c ■-'•■o't

.ive
T c:

(Ex.. 29)
y asai'J fc' 

a Eeut-jm)'-e:r 15
1971, C'pinion and Order that followed a hearing ovi 
mi:iatj.on Order, tl;e Hearing pfl 
"sustaij'.ed a cor.vpensab.le .low bacn 
■'low back disab.ility" award (E:':. 31 
•whelming that the 1970 j.njury involved the lum 
as well as tnc corsal ,s‘o.i.rie “ and x .s-o f.ind.

fa •- Do ,'2, r —
found that 

injury" , . and 
Tne ev: dc aco

lOS-UC.L
ms ovo!.'- 
ai suine

ii a c
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S.'i-.C.l

m
The clciiraan t v;a^ the only-v/i tness i 

He '.\acredible, bul: had a poor memory for darao.; and i- 
Froia his testimony, i find that he had continual lov.’-i,. 
in the years to:.Icwing the injnj'y and c]aim closinre. 
closure, while sti'1-1 under Dr. Mo's care, he tried t; 
his regular job on at least three occasions. I'hicie 
very short-1 j.vod. In October or November 197]., no'wc 
return co his regular welding worl: ar. f'crtianc! Vvire 
about a-year, leaving for the warmer climate c;f hri;':: 
a physician tcJ.d him that woui.d be better for his ba 
next six-plus y-aars the claimant moved 'from Aricon.a t 
to bashingtor; to Oregon and worked for a variety of 
employers, u.suaily at v/elding jobs. Th.ese empicymen 
generally involved some heavy physical labor, jranged

a '^ear. He \'.’as off work between 
ti-ire, some as long as six :-r,on.rhs . 
nr. uhroughout thi.s time. H.i.s usu 
as tnat tns* work was too hc-c;Vv ic

from a f;ev.’ days to 
varying lengths of 
symptoms were pres; 
for leaving a job ’, 
back, he could not continue,- and he had "to ray up 
Periodically, he v;as treated by chiropractors. he 
in July 1979.-

.■j i": e ci r 1

.-Ik syiv 
v.e fore 
;■ ij i u:: n
.. Oi.
- t • ‘

nd ].as
. ci .'mOCclU

I r ■ t 
tai .1 for] 
,f feirent 

w.i;.;cri 
..V length 
Ls-'m xr, ■:

. renson

!'• ':D

i J.
id
red

he
nia

#

#

; ■ I'.-r.

O U:

;r:OS :. 1

V

Dr . PC’.. '
VL-X-
yon
Lor

Although there may have been a gracaa.] nemo 
claiiiiah't' s lo'.v back syrap'toms throughou-f -thc-so 
a more significant increase, including radiarin-g leg s 
over a pea.'iod of about six months in 1 979. Hm hsu not 
further medical attenti.on -wiien he tried, informa.l ;':n 
cessfully, in July or August, 1979, to have his c.iaim 
(bx. 37 and dx. 38').. re finally did sce-.k r rew-cru.-:, .v
seen on September 3, 1979, by .''-l*. Den rvH;,;.scrn. 'wno r.:;:
cl decfonc.']"atod (.iixe 'i.ii t;‘iO inmlrsi* area arid i.‘ecn'm.im:-:i-'Jc-d 
logram -,bx. '39-. 'The raveloci.sam was don-.s c-r. r-r. 
reports are conflicting a:-; to whether tno my.-:.L 
any abnorraal i ty (cf. Ex. 41 v.’j.th Ex. if), our 
recojamei'ided surgei'y. J\ lurribosacra.L iami.i'.cv-„m’y 
on Deco";beir 19, 1.979. The pre-operative and cos i--op-::-rn -.iv.
diagno^:'.c-5 'were the saruis : a degenerated .;.rm;..os.;.crc;J. c.-.sc

Erori'. chc- for cqoi.ng ,■ there is li.v.tle ouestion ■.■.r.rt 
claimarhi's lev.' back conc.ition worsened - and I .so .iri.i'ic 
also find that the worseni.ng cccurrec "9fter th-e last r.wa 
or arrj'Lriceim-iri t •-■-•f comp..;n:Wi t.ioxT'S':: "<erereo- ‘s Gp.in i.-.'-i'. 
O.rder of Septernre.15, 1971, iiored- ali'.ivu,' wos moo c..^ 
ing; o? Augu.sr 16, 1.07 i.. The he.feree's ctec.i v.-ar
by the Boa.rd on March 23, 1972, and ro.i.nst.a-cer bv a -2:. 
Co'ur't '9;'! Ju.i.y 17 , .19 / z . itegci i'c.iess ■.jf '.-■.'iiict. c-] m.os'.i 
is consi.dered the '’ia.rt av/ard" , the mo.mi: s;i.c r, 9 f iCc ri t i 
of the claimant's low-back coo-ditjon oeexjrr-.;g .twig ait 
latest of those "decision" da.:c3. (If it war^ necessa.' 
so, I 'would no doubt conclude 1:hat a /cr.Wc-ri.'-g' d-rw:
■fne hearing record ‘nas closed i:-; .suf f ic.'.i anro .-'.r cis.V./
2 /3 (.L ] > 1,'C 'IX ci^ar, hc.-ar.i.ricj up'O'.t vvn.icci Lnc ir.t''r": a .'c.
and all subsequent nppcll^ite action .i..s based. 't.-.c c.-!:, 
one cf uhe later ’’dec i s.i. on" dares w'cuti.t creco:': .;"t..
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post-hear ina, medical hiatus,'; The problem, then, i:.' nor 
whether ;:here has been a wors'cning, but wneth'.^r it ,re--;ul Led 
from rhc 1970 compensable Injury.

That is a factual question to be decided upon the 
of expcrr medical opinion. The only such opinions are fro 
Dr,, rouj.son. Oii October 10,, 1979, he wrote nhao r.he clairf. 
Irnabar pain v/ent back to the 1970 injury (E:-:. 19, p--i) , 0
October 29, after revi(;wing the prior medical reports on t 
ciai.vi, Dr. Poulson v;rote that he had "no difficulty rci 
the claimant’s complaints to the original injury (Ex. 40, 
Dr. Poulson goes on, in rhat report to speak., of a clegei.erat 
lumbar disc, aggravated by the 1970 lifting injur;v. (An e 
report from a ccctor the claimant savj once in Apr.il i9/2,. 
years after the in jury, 'contains a dtagnosis of ."ear.Ly" de 
erative arthritis, related to the ].970 injury; Ax - 33.) 
in duly 1980 Pr. Poulson v;rot:e that, based on the history 
vided .by the claimant, he believed "within rvoasonabie medi 
certainty" that the. pi'esent lumbar problems are related to 
1970 injury (Ex. 43).

oa s ,L 3

a n t ’ £
T.

1:6
ating"
р. 1) ;
.1. n c
arlier
'C'vvO
с, G n - 
.7inc•.llY 
prO" 
oal
t hi e

SiMF argues lina tnere was a ciegencm auivv;-: c j 
before the 197 0 injury, and that .i.c is thrUt ccntini.m.n 
tive condition - 'after the 1970 aggravation o.t it har. 
off - that led to the need for surcr^ry Tno probl.c;,'. : 
argument is that it i-'^ ba.sed almost solely or. SAiF 
Di'Ctat i on of L’l:. Pou(i son ' s ret'Orts , and soecuJ.Dtion .

c go: 
G de:

: c 111 c n
;*2 ; iKvx cil *"

ante
tn<

IS no evi.denco of 
tivo lumtar spins 
have seme low oar

:hc r ca..:igra';s:i s or t rea tmtsi t c r
bo fore t 

: !)ain in
lv7 in"'ury. 1 

: 11 i n V-
mi.].l, but ti'n.i;r0 is no rs/iQe.nce that 
minor transitory incident. The u

he dais 
um:ber 

any rtot 
lQ;(;:,cis of 'A

k.-: I’.jcl
c .1 a

GOv-'enerative arthritis^ suggests a traumatic arthritis 
frora the injury, v;hich was in its "early" stages two
after
re'oo:

- -I- o IS: n ury ,l;. eve tnat 9AIF' V c- f
± .n Cl tortu ;:ed i nterpretat. tor Will ti'ieric'

:: ban 
iy ■' 
r e .s u 
c a ;r s 
out so 

no

... ••'.i ni-

fciCtual pre-injury basis in the record.
There is no persuasive evidence of .ir-terveh.;.;

1 97 0 injuries as a caUiSe for tho' claimant’s ■.s-orso-nod 
He v/as in avi automobite accident in .:976 and in ''■nrc!. ..... 
.‘i.n ne.itl.eir ca.se did tnic cla.imav'it .surfer .i.nj'.';uy on I's-'. civ 
trcativ.e.nt.

cont-.L i cou
; c. - n

111 J. J /
1 ?. 
aid rcoU.t. t tro;:'.

th:,t the claimant 
the 1970 comoensabto

. ci;: .*

RFCOAAFNDATIOiki

1 .reccmmenci tnat tne

L. v’c”:'c cl t e -I’ts C''.’n‘i ..401 .'i c .i Oruei O-. i e.-''-1.
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#
lintor an Own • tviotlbn Order which reowovn-: the. cia 
effective retroactively frora SeptG'.rbec 6, .'Ob? 1,
and re-rancis it to SAIF for 
payir.ont of conipensa cion.

i:)r oc e s s 3- ‘ii::'i<,.•

Award the claiiaant’s attorr.ey an 
of 25 percent of and out of the a-

ati:oi;nc\'- l:ee 
1C — 1- .1. %'* n ct f_

temporary total disability benefits re.iu.i !d np 
from tile reopening, not to exceed $75C, p'l.us’
25 percent of and out of any additional perwririer 
disability compensation awarded by the 3o..rd 
lipon reclosure of the claim:, t'ne conbinoc '.'otal 
not to exceed a fee of $2,000.

\'Jitn respect to the• reconunended attorney fee, a am 
unable to find a fee agreement in the case file.. The doa.cd 
■will no doubt wish to ask Mr. Kryger to supply a copy of his 
fee agreement with the claimant. ' ' ,

CLAIM NO. TC 288027 December 1, 1980

#
BESSIE M. BUSH, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

#

On February 2, 1971, claimant suffered a compensable 
injury to her left knee. This claim was initially closed by 
a February 23, 1971 Determination Order. Claimant's aggra
vation rights have expired.' This claim was^' subsequently 
reopened and closed resulting in claimant being awarded com
pensation equal to 120° for 80% loss of her left' leg.

This claim v;as reopened by the Board under its Ov/n 
Motion jurisdiction effective February 5, 1979 when claimant 
sought m.edical treatment for continuing problems v;ith her 
left leg.

Dr. Witt, on September 3, 1930 reported claimant's con
dition was again medically stationary. ' He felt claimant 
could perform office work, but she could not walk well or 
stand for prolonged periods of time.

On September 20 , 1980 , claimant was exaniined by Dr. 
V7einman at the SAIF Corporation's (Si^IF) request. Dr. Wein
man felt claimant's condition was stationary. He found 
claimant had solid left knee fusion witn some malrotation.-
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On October 16, 1980 the SAIF requested this claim be 
closed and a Determination Order be entered. The Evaluation 
Division of the Workers' Compensation Department on h'ovemker 
10, 1980 recommended this claim be closed with an award of 
additional temporary total disability compensation from 
February 5, 1980 through September 8, 1980 and one day on 
September 20, 1980 and an additional award of permanent’ 
partial disability equal to 7.5° for 5% of her left leg.
This last award was based on a one-inch shortening of claim
ant's leg.

The Board concurs with this reconimendation.

ORDER

Claimant is hereby granted an award of additional 
temporary total disability compensation from February 5,
1979 through September 8, 1980 and for one day on September 
.20, 1930 less time worked and additional compensation equal 
to 7.5° for 5% loss of her left leg.

Clairriant's attorney has been compensated in’the Board's 
Own Motion Order.

mWCB CASE NO. 79-8395 December 1, 1980

ROBERT V. CONDON, CLAIMANT •
Pozzi, Wilson, et al, Claimant's Attys. 
Reiter, Bricker, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

Ta.. employer seeks Board reviev,' of the -s
•■.-■':ich ..e r. aside its denial Ol this cfaim and era:..to... \:he

's atto>.TiGy a fee. ± . 1 emplo’/er con’fends iti.
denial should be restored and c-;.f f irmeu.

I’he Board finds that the Referee co rreci i.’ee ti:
facts (,'i this ciTise in his orde X •

m
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lefer-oe foun^i. that thc-^ claimant proved oy n pre
ponderance of the evidence than he injured h.i.s riant knee 
■iuiy 4, 1979 v'hile emptying a garbage can ior l.io ,'.aiTip 1 eye 
We do i.ot agree. We find the' aecord estab.li.ahea ahat tne 
claimai.t's testimony is not credible. ■ He pre/vided vniaicn 
versions of the events of July 4 , 1979 to diifaeren:. pc op i. 
Eased on this record* we find the evicence insuaplienes mt 
inconsistencies regarding the alleged garbage can in-nlden 
sufficient to overcome the deference normall;-' caccorsled tn 
Eeferee in matters of credibility. We find i. 
than not that the claimant' did not injure ni.s 
any garbage can incident' as we doubt that ir.'.: 
occurred. If r.he incident did occur/ then nc 
been proven.

m

m

m

: more, 'orob-.i 
.r::.gh't knee 
.dent ver 
.Lniurv nas

,er ra_

b..e

VI:.. do not agree with the Referee's conc-x.usion r.-.ird.:.sn_ 
phe compensaiiilipy of any riqnt knee injury claiiTiar.t mciy 
have suffered while 'playing basketball (shoozing baskets or 
playing "horse")'late:: in the day of July 4, 1979. f.ind'
such activity v/as pro'r.ibited 'by the employer. We further 
find no evidence to shov: that the employer acquiesced in 
such activity by employees during working hour's.'

197 9 
vcinc 
r s i:
ea.r

hU''.,

The record establishes that on Augush 
playing basketball (shooting baskets and/or 
one"), the claimanu injured n.LS right knee, 
occurred when claimant v/as noz working and 'i: 
compensable. Tne evidence 'establishes thac t 
1979 incidenc caused disabiiicy and the neeri for mec 
treatment. Thj.s off-une-job rncident cj.eariy centr: 
more than slightly to the claimant's right knee pro. 
to wna.t extent beyond slight has not'been, :.S'kubiio'h<' 
the em£.^lover any responsibility for the right anee x. 
up to that time and we have found pheiy did nor, 'ihe-: 
August 12 , 1379 incident extinguished that respons.i;

ORDER

Tze Referee's order dated April 29, 1980 ...c rez'z::czc 
in its entirety.

v.m. 1 J.e 
n e o'. 

ury 
' not

. c a 
i'eted

)i.di 'tion 

. Liev.

The emDloyer's denial dated Septer.'.ber 2 
stored and affirmed.

£7 9 re-
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CLAIM NO. 168-008

STUART J. DAVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

December 1, 1980
#

Ct: April. 22, 1968, the claimant sustained a ccr;:pciind 
fracture of distal tibia with bi-malleolar fracuure et his 
left ankle. The claim was iniLially closed by Determination . 
Order dated June 6 , 1969' which awarded claimant ter.‘porar'_'' 
total disability, temporary partial disability cornpennation 
and an award cf compensation equal to 20% loss ct the l.ert 
foot. After the original claim closure, additional,snrgory 
v/as performed and the claim v;as again opened and clc.-.cd on 
tvio occasions. The claimant also entered inuo 'a' st.-pulauion. 
The claimant , has received a, total award of com-.pensa u-S'n e:;uc;l 
to 55% loss of his left foot for this injury.

SI
-i-u

ot
Larson, on December IJ, 1979 perforr.:ed an runrciic- 

he left ankle due to the continued de cer ior:.i ..ion of 
_ne an.s^e. The board issued an Ov:n Motion Order re.;-;en .,.n-: 
this claim effective the date of the surgery C.Lainc;r.L. rc- 
uuriied to work on May 15,. 1980. Dr. imrson ' :.pci:r-ed tnar 
claimant had a solid.ly fused ankle and subtalar arer and vine 
foot vm: s in a neutral position.

■_ea
i.vis ion 
M M) 8 i

On October 27 , 1980 , Mcn/erhaeuser Company rc.que 
CGtefmlnat-ion oe madr in this c:ase. The hva.'ua.t:;.cn 
of the Workers' Compensation Departm.ent on i'ivjvem.i;or 
rcconixTiended this claim be closed-and claimaixt be qr.-.nted 
additional award of ueraporary aotal disability compc-nsa“.Lon 
from December 13 , 1979 througi. May 14, 1980 , ....n addiu-i.ona-. 
award cf 10% for partial disability of the left foot, mnici.n 
a total award of 65% loss of the left foot.

#

■ -The Board concurs with this recommendation.

ORDER ■ ■ ■

Cj.aimant is hercry granted an av.rrrd c^f ^ddition.-i.. 
temporary total dlsabii.lity compensation ircr-' De.;e:mbea i ,• 
.19" 9 throucjl'j '■•’lay 14 , 1980 less ti.me ■.■.’orked ai\d a.i .'. i-..ii-..:
av;ard of coiripen sa tion ec[ual to 10% less of r. j.s .;eiM: loot..
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m
WCB CASE NOS. 79-4969 & 79-4048 December 1, 1980

JAMES EBER, CLAIMANT
Roger D. Wallingford, Claimant's Atty.
Lang, Klein, et al, and, Cheney & Kelley, Employer's Attys 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant 
Cross Request by Employer

Board 
and Rg 
knee o 
relate 
trial 
Ref.ere 
in eve 
The c' 
soonsi 
conten 
sheaId

he claimant and Industrial Indemnir.y (Induetr 
review or the Referee's order --'hich affirmed' 
v'c'il Glebe Insurance Company’s denial 
sreotorr.y and found claimant's carpal tunnel 
;i to his industrial injury and remanded it i:c- 
for accc.ptcince and payment of compensation ■ 
e also granted clairacwin' s attorney ci fee for , 
rreoraing . the denial on 'c/.e carpal tunri&i synd;;-; 
Laiman

■"i -Ir

see/: 
strial 
■lefo

Oi. 1

aj.ling 
i:. sue .

oo

contends his lefr. knee condir.ion 
ity of one of the i:;surance carriers. 
x'cs d0n.ia.l or c;lai.iu.ant.'s ca.rpal tu'..';e 
restored ana affirmed.

GI::

■;e beard finds vln Re f Q:e e c o r r e c 11 v
ti'ii. case nis oraer.

#

m

1-

Ai'cer dr ]iovo reviev/ of 
le Rg feree ' s orden:. h'e agre 
ne tv/r- carriers' dtinials of 

Hov/ever, 'v;e do net acrer^ v/ith 
carpal tunnei syndrome-: is rci 
'Tne do iraent feels he. was rec 
his "k.nees" and not ju.st beca 
Thei'e is no me die a.I evidence 
use 'crutches ..'Ocause of his r 
indicates claimanr used crutc. 
just his righ.a knee. Dr.; Hep 
on the connec'cion, if any, be 
injury and cla;,i:;nnt' s cur'pal 
f.i.nd that claimant has met h.L 
carpal tu'nnel .syn.drom.G: 'was r-a 
or trcatiricnt for it. 'Theratc- 
Referee's order by reve.rsing 
is rGsponsi'olc ;L’or -rhe claiiv.a 
■ind b, 1 s a\'/arc; mg 'c.rie. cia iivia'cv.

tnis recoru, ■;u:c t. 
e v/ith the Rii "er-.r-:.; 
clai.mant' s iGt:b.;'.
'the Referee's 

.,.ted 't'O his i.y: 
i.red to use d;:'e';..c 

Use of nis r.ighf k 
that cleimnnu v: .s 
ight knev: iinjury. 
hes because of his 
kins dots- not srar 
tween claimans 
t u iin e ] St' “ ^ ‘ ■
5 burden of pros.'.:' 
lated to his mv.'t: s

J. U...

ilCtO
irC: c:r.u

; r. 1*.. C'

'•Ji. 11.. - .

it. at

c ;• id _ 
j-rra

m, iv 
vopi:';.

.’.O'.'
r.a t

- i.‘. V.
re, tliGi Loc.r-d 
.IIS .finding t. 

ci-'pal 1' 
attorney a

iC

,1.' i V n Cl
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or:

TLcj F;eteroo ■ :-j order datv-d rebruary 12, 1:; } G'O
laduatr.i.al Indemnity' s denial oi 'reaponribJ.lit'/ dor 

cxaiTT;ar;t' s Icrl' carpa: tunnel syndi*o~ie -is res';;.o:;c:c. n.'lcl 
affirrr.ed.

Ti’;e Referee's affirmation of the denials of Innsstriaj 
Indemnity and Royal Globe l'n;;ura}ice Ccmpanv for 'clalma''~' 
left kr.cie osteotomy is affirmed.

m

WCB CASE NO. 79-4401 December 1, 1980

PATTRIC ANN GOODWIN, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corooration (SAIF) r e V
r-V-

.;0xs Loarc
];eferea■ s order v/h.ich set aside its denial oi rntis 
remanded it to the SAIF for acceptance and payment s':' 
pensati.on and other benefits that claimant is enritb:!: 
pursuant to law effective Ocioter 31, 1973, a;-n;eise.i - 
■penalv.v equal to IGi of the temporary' total aisai.;; i.i Lv 
ccm.pen: .1 tion for she period October 31,' 1971 lo Jaji ■ 
1979 for the SAJP's imprcper processing of this cla: 
late denia.l, and av/arded an atcorney’s fee to cl;.‘li.u. 
attorney. The SAIF corirends, this was error o.i t..e p 
the Referee.

the

i .

Tli2 Board finds thiit the Referee cor i7 0 C tl i.y roc.ited r.t
fa cu s -of this •case in his erdor.

i'-.itcr dc iiOvo review of the reCOrd 1 11 ‘C.'l S 0. f- C; t
Boarc modlies the Referee 1 ^ order. 'bhe ..boar a .vno'.-•'-i- -■
rhe l\e;;.er0e that claimant ha s proven he.I' cl a 1 rn; aim iar
t n 0 Referee correctly set a s .1- tie the : AIF ■ s d-:''n. L Cl 1 >.' j. . 1..

Tiie Hoard aJ.so agrees v/ith the Referee r 
must be assessed for the SAIF' s unreascr.able 
compen:.e?Ltion and ir.s enreascnible del:.y in d:.- 
The SAjF failed tc accept or deny timis clai:.i 
Further, it paid cne day oi; temporary total d 
pensation timely, but did not pay any more, 
t i'l ere a r e .vi n v m j. t i g a't i. ij u c i r c i im s t a n c; e t i-.t 
sing a pena.i.ty les:-> than a maxiirrum •a'liemt i.r; 
Therefore, the Board would assess a penalty 
the termporary cotal disability comper-satiov: 
from October 3]., 1073 throug!'; January 21,

t n ,1.
Fefere

- 14.

'•^7
SA1i.-''3' unreasonable a>'.;ts in preccs:::.ng 
in lieu- of the pCiiaxty granted by rr.e
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m
ORD:lR

Tho Reforee' o order dated May 14, 19B0 is modified..

The C-lairnant is hereby awarded as a perjalty f<;r rhe 
SAIF Corporation's unreasonable refusal ac pay corirensatier 
and its unreasonable delay in denying rnis claiia a sum equal 
•to 251 of the temporary total disability compensation due - 
claimant for the period of October 31, 1975 through January 
25, 1979. this is in lieu of the penalty assessed by tr^e 
Referee.

Tr.e remainder of rhe Referee's order is arfirmsd.

Claimant's attorney is granted a foe of 5300 
Board level.

ini;

WCB CASE NO. 79-5734 December 1, 1980

m

CHARLES GUSTAFSON, CLAIMANT Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

Ihi-.-: S.A.TR Corporation (S--ih- ) seui:s board .vuniic 
Referee'S oreer.'chich grs.ntea oliiimar.t an a'liio. cr 
tier. oquSil tc lO-'-'^ for 701 r.nreheduieo difiabil'.'ty . 
neck s.ri head ivrjury. The C.ATC contrencs 'the ai/ird 
SLv't c.nl asks rhe board to affirm 'nhi Dctcormfnatio: 
av/ard of compcnsatj.on equal to 64^' for 2.01 ur 
mlitv ror cla lO'ianv.'s inivn.uoo.

m

.'no Fcarci i .Lod-.s
L. L a. V,. asu

,'jo aero..roe co.nrccriy loc.

A'.'lar considering all ti.e evicicnce in tlr...: < 
iTiCdiiy "-he b.ofe.ree's a'ward of ' ■nschcr.;n loc pf:'-..".ore

an'L .has very limited uot'-ion cd. n.i.s ..''.-o.n or. r -. 
'if'.e foC^owim: re:.io';:].ctions have been y laced '.v'.

■'ruiririCj a c.re.nt C'.ea.l. o'l neck I'-.otion, an,: .'a,:.'

c^oima'-iU 'i '.'.’naji'ie no SLO'^'’e i._.; notao. j.'■ , ..
Cc":cable o.: '^n-i-vtormi.ng des'f. jOb it x'-c is .'-n.',. ,•
ouc-n't bi'eak..'':' ...h coede'o to all:.'’;'.'' him to ctuinCiC 
,'Lmpci..1 iT.''en'0 (‘j.Lai'marii' s ceivica.L opi'.".<-- nos nee.,
'i.xpoer rang”'-' o - ...iJ.ldj.j. .,
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Clairian'i: 
1x0 iiaci 'A'o.'irjvGc] 
at the uir.'iO ct 
intelliTfcncc \v 
We nov.e, as di 
\'ated -::o v/ork 
nis lisiitat iorj 
t r a n 31 e r r e ci I'* a 
tion." Even i

13 3S' years o!i.u and has a 12t:i crado cducativ;. 
for this employer for a'pproxi.me:tely te'r. years 
hx-o' injury. • Claimant has gonorally a-.iaragc 
tn a tr igiit-normal per f ormaiuv:; ij'o'.'ol.i L>;y-:riCe . 

d the Referee, that claimant is i'.i'iiiy ivoti-
.'-'nd ni em;: ha; ;ovidec;. ]0;; eisliin

j oo necessary not choose to 
has transferre 
be unable to 
in th*^ renera

. The "desk job" to utiich c.n:.hmani: ra.v..s been 
.3 been characterized as "a very she] ter'..-d pcsi. 
f tnis is true,- the job provided i.^: s bona fid
in the ernployci ’ s day-Lc~day bus i.ne.ss he do 
3.occuidte that out for tl..e race this tm.r^loyer 
d claimant to a "defdr job" that c.laimatl vould 
ecure similar .gainful and suitable eiiislbynyarir' 
labor market'.

Based on the evidence in this case,, we find cla.t: 
entitled to an av/ard of ccmipensaticn equal to If C^ f :... 
unscheduled disability for his head cond. neck injur.i.. 
av/ard of compensation is in lieu of till prior award.:, t

ail'-. IS

:heduled disa.bilitv claimant has recoivtid for the.s:
'n.i.s 

/.t un-- 
n itmies

m

ORDER

I'he Referee's oi'der dated February 29, .:.93i is iod.rfied.

(.'-lain.ant i.s here/sy qranted an amaro of .Cismjienrati on ecua. 
to 160'^ for 30'.; unscheduled■ dii^abilit'-' fer hi;'i neck ■•'..-■d heaG

mj- J-o -.-1. .LXvUia cixx

abi.iity claimant has --■'^^•-'-''^<^3 -i-n-;
in^uriOi.m iTij.s. is ir. lieu of all prior tusards of uns'.'itsdu’i.ed

oceivea lo.
T'ne remai'nde.u of the Referee’;-, order is affirmed.

#

WCB CASE NO. 79-4345

KENT L. HALEY, CLAIMANT 
Olson, Hittle, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

December 1, 1980

the SAIF Corporation seek .3 Board reviev; of that v orfi.ui'. 
of the Referee’s order v/nich remianded claimant's cla.Lm fe.r 
his mental condition to SAIF for acceptance and pay; e:'i a;e..u.: 
with a fee for cl-aimanb's atto.rney.

Th.e majority of the Board, after de novo ravic-r'.', 
affirms and adopts the Opinio;, and Order of t^ a Ref'ortie, 
copy v-i.v v/hich is attached hereto and, by this referenee, 
made a mart hereof.
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#
ORDI'^K

'-'he order of the Referee, dated /\pril 23,- l&3r.

Claimant’s-attorney is hereby granted a reasonarie 
attorney's fee for his servicers at Board reviev; in tea arrioun- 
of $300, payable by the SAIF Corporation.

Board Member McCallister. dissents as follov/s:
I do not agree with the opinion of the majority. I ■ 

would modify the -Referee's order by reversing that portion 
which found the mental stress condition 'compensable.

Taking the evidence as a whole and relying lieavily or. 
the analyses and opinions of Dr. Quan, together witn the 
claimant's testimony, I find a .lack of proof that claimant’s 
contentions establish compensability under ORS 656.'802.

m

I find a preponderance of the evidence establishes 
claimant's mental stress condi'tion arose out of the no 
related health problems v/hich he testified had been de 
tacinc to his-ability to carry out his work-related dv. 
in' the manner his person£ility dictated. The evidence 
cates the internal politics and developing pol.icies o: 
National Church were the portent of change, that, absc-: 
non work related liealth problems, devastating a.s they 
to the claimant,- he probably \vould have conrin'sed. to f 
in his 
change.

;ual capacity as priest, regardless of the ‘'win
He may not have agreed nor .ikec ' tne posi

tHcit
•nv.ork 
\> a s " 
ties 
indi-
rl'i C-:

nt t.'ie 
■/-’e re 

unctor: 
ds or. 
ion loo-

found h.'i.mself in vis a vis the National Churen stance; 
nonetheless as he testified, he probably v/cuid have c 
tinued to serve in his capacity as a priest until reg;. 
retire'ment.

c n ~ 
1

#

INTROPaCTiON
.Pursuant to notice hearing convened or. Ja-'iua:,:y 17, 1380 

in Salem, Oregon and was continued for closing arguments. T:n; 
claimant v/as present and was rep.resented by Mr. Rolf Orson. The 
Btiite Accident Insi.-.rance Fund was represented by Ms. Marril.y McCabe 
The .reco.rd was clo.sed on February 25 , 1980 after receipt: of 
closing arguments.

ISSUE
The comipensability of claimant's cl a 1 rTi.s I c r cc. ic t.. ..ur s

diagnosed as depression and anxiety neurosis and "a irsencd 
physical ■ condition", i.e., an irritated colitis end an aggrravatea 
ileostomv.
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F'INDINGS OF FACT
Claimant., a 62-year-old priest,- entered the priestiioocl 

during 1949. During the term of claimant’s active employment, he 
served in the ministry at St. Marks Episcopal Church located in 
Portland, Oregon, for one year, at St. Peters Church located in 
Portland, Oregon, for IG years, at St. Marys Church loccited in 
Eugene, Oregon,, for 4 years and at St. Timothys Church located in 
Salem, Oregon from September 1970 to October . 197 8 . Claimant tnen 
terminated his job, or retired, because of the increased pressures 
of his priesthood duties at St. Timothys Church, i.e., an increase; 
work load and claimant's philosophical or theological at'citude 
which was in conflict with 
National Episcopal Church, 
termination ,• or

the policies estaolisned uy tn; 
Contributing factors to dai'-tant 
were certain physical diffici

experienced,,i 
back problems.-

e., ileostomy problems, arthritic problems
.tie: 
and

■jot 
h e

2, .1979 , claimant filed a Forn\ 801 alleging 
Ills job term.ination, or retiremerit, was 

because of his Iona-term job activities. Claimant ailoced, aithoutrh

Cn /April 
that the reason for

is not clear from the Form 801, that menta C -70 S S du-a to
the job, coupled with his ulcerated colitis condition ai;d ileostomy 
condition, also aggravated by his job activitie.s, caused -the -job 
termination and w^ere compensable conditions. The employer, und-ar 
the signature of Bishop Matthew Bigliardi, reported on the claim 
form.:

"Back injury, 1965/iieostomy, 1969:
Physical condition aggravated by job 
■'le.-asions and stress situations in per
formance of priestly curies until 
employee was no longer able to serve."

Tne State /'vccident Insurance Fund denied the cla.'i..rs on i-i'iy -i 
becc/uise ■ the representative of SliIF felt that cla9.:;iant' s ccr.d. 
were not .causally related to his employmient activi l:i-cs.

19 7 9 
• ions

Dr. Michael Fleming, a clinical psych 
examined and treated claimant regarding his ir.eirc 
first sav/ claimavit on March 26, .1979. He di.agnt.' 
condition as a raodest, severe, anxiety ne'-.iro:3is. 
recomjTiende;: rreatment in the for/.; of psychothera 
•on April .fv, 1979 , that claiman'c.'s mental condit 
return to regul£ir em.oioym.ent. A.lso, trie cioct:or

p r e - e :. s t .i n g* 
ress, of his

O ,L o j 
ill C

.1.

clairr.ant's anxiety r.eurosis to hi:s 
and the norma.1 sti'css, long-term s
c/G an iLpiscopai p.r;i.(jsr- Or. I'leming s op'/nion.s 
history given tiim by claimant and certriin diagno 
include the Rcrnchach, Minnesota/i-iultiphas.i-C Per 
test and the Thematic Ap’percec:tier. Test.

o 0G 
rri‘,X i

py -
ron 
c:au 'n 
•i. J eo 
■v:’o.rk

:/ t 1. C
sorin

one 1 
cla.L
le

He

a i j.v 
si: cm 
a c t

rc;..
lit'’-

. j. .'.1 s 
on.

■man c' s
Crorne-4, 
n;;ited ''■:i 
reia'c-iC 

y condit 
ivi'tie:-.
J on t.Pxe 
to vjhich 

.1 .'1'..'’ i- i ■; r c

ion

m
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claimant's pre-existing" physica.1 and mental conditions, 
those which existed before October 1978, were: an. ulcerated
colitis, severe, which resulted in a total colectomy witfi ileostomy; 
a bad back-, i.o., possible herniated lumbar disc which was soraw- 
what symptoraatic ? a prostrate problem; general fatigue and mental' 
stress which increased with the passage of time; a mild osteoarthrit: 
problem; a mild allergy characterized by chronic post-nasal drip; 
and, skin lesions on the right and left forearms/ possibly pre-- 
Ccincerous.

Dr. Daniel F. Hogan, a family physician, examined ar.d/or 
treated claimant for multiple physical'problems beginning at least 
.February 20, 1971. Dr. Uogan,on June 5, 1979, reported that he
felt there v;as strong evidence that claimant demoiistratea severe 
anxiety and some element of depression. The doctor also reported 
that, he felt claimant's mental stress was caused by the demands of 
his profession and the v.'orries of his health and prompted claimant, 
advisedly so, to proceed with retirement because of his disability. 
Later, on December 21, 1979, Dr. Hogan opined that he concurred 
with the opinion set forth, concisely, in Dr. McC'ullouch'.s report 
that c.laimant's W'ork as a parish priest did contribute a great, 
deal to the development of ihis mental condition.

#

Dr. Michael J. McCullouch, 
claimant on June 19,- 1979 on referral

a ■psychiati’-.ist, examined
from Dr.

McCullouch diagnosed claimant'.s condition as a
Fleming. Dr. 
deorossive roa .on.

On-June 26 , 1979 , the doctor reprpted:

"Reverend Haley's depressive 
does ^iffec'c his ability to be .re-e 
in a gainful way. At this point i 
he has very little confidence that 
.sustain employment. His depressio 
ally worsened as time has gone on. 
made it very difficult for him to 
risks for fear of v;orsening his ga 
tinal condition. He is by nature 
person and because of this, his de 
takes the form of preoccupation v/i 
that he is letting people down. I 
that in his present condition that 
be very difficult for him to susta 
meaningful employment. As I said 
I do feel that he should be in ore

r e a c t: j. o n 
mpioyed 
n time, 
he car. 

n h.as gradu 
It has 

take any 
stroiures- 
an in.tense 
pres.sion 
th auiit, 
feel
it would 

in any 
previously, 
atir.ant. "

Thereafter, on August 21, 1979, in order to clarify his prior 
report, 'the doctor opined that claimant's v/orJ; activities as a 
parish priest 'was a 'material contributing factor !u.'- aggravating 
his colitis coi'.dition and causing his g.radualiy vrorsening deerc-^s- 
sion. The doctor repc];ted that the probable cri'.se of the cor-dition 
diagnosed as; a depressive I'eac'tion was the natur.-e o.f ciai-.'ian't''s 
pressu.res, i.e., but for the nature of claimant':= v.'ur]-: a;.:tiv:ties 
he would nou have experienced the deg.roG of depression ho ex
perienced on and after October 15, 197S.
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Dr. Arlan Quan, a psychiatrist, exaniincc: claimant on 
April 27, 1-979 at the request of the State Accicent lnau?:ance 
Fund. By report of April 27 , 1979 ,'Dr. Quan reported taa.t he 
felt claimant demonstrated no significant psychi.atric disorder. 
He also felt that claimant was an•obsessive-compulsive, tense 
individual ^md that, such traits had been life-long. The doctor 
reported;

m

"Under the stresses he spoke of, I 
speculate that he did have symptoms which 
might have been diagnosed as depressive in 
nature."

The doctor reported that claimant was a capable Individual, however, 
he did not feel that claimant would again resume active work as 
a parish priest.

Dr. Quan testified at hearing. Hi: tes trinonv
;ne

liS

large part, about claimcU'it's lack of psychiatric disorder and 
reasons therefor was not essentially different than trie infor
mation set forth in his report of A.pril 27 , 1575 . The doctor, 
however, conceded: that a person with claimant's personality v;
more likely to have an ileostomy;' -chat a.person v/ith claima:* t • s 
personality was more likely to be affecued by a colestom.y; and, 
that a person '^vith claimant's personality 'was more likej.y to 
react adversely to idealogical differences, i.e., the conflnot with 
the church policies and changes, because of his u.ider.'lyIng per
sonality of -be.Lng ur.cible to adapt to stresses. The doctor al.vo 
■testified that he felt claimant's decision to ratJ.r';-: 'frc/n the 
church during October 1978 was related to cembined facoors of: 
stress of his work activities; stress of the iieo;-itomy; general 
fatigue ar.-d tiredness; trie back and left leg prc'.).'..ems; the 
osteoarthritic problems; and, the idealogical. difference., wiuh the 
church, i.e., those.dicta ted at the national level. The doctor 
also conceded that claimant iiiay have been frustrated, upset and 
unhappy,- but, he did not feel clcaimaht v/as significantly depressed. 
The doctor al.so conceded chat a Rorschach test and AMPI tasc 
were recognized diagnostic tools and could have been fc.ctors in 
the diagnosis of depres.T.ion.

m

All
are credible. 

CASE 'LAW

lay and expert testimonies con- .nod in ' the record

A workers' compensation claim involving a mcrrfal dis
order onlg' may be compensable as an occupational di.'^ease. Tames 
V. SAIF., 44 Or App 4 05, __ P2d __ (1980.

In workers:' comoensati.on clai:;LS invo.L'-,'ing a •.aenta.:. 
disorder only, claiQuant need only prove causal rel ai:..Loasnip bcitweea 
the mental disorder and the work activit:.- s by a orepon-'-'. •■aac.:-, of 
the evidence, by establishing that the facts ciss-a-a.l are
more probably true than not. Hutcheson v. 'deyerhaeuse:-, 2o3 Or 51,
__ P2d __ (1979) .
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#
In workers' compensation claims invoivinc; a rnentc;! dis

order only, claimant need not' prove that the employment environment 
w^as unusual or excessive to the point that the average v.-orker would 
experience an adverse emotional reaction. James v. SAIF, supra, 
and Pares! v. SAIF, 44 Or App 689 , „'P2d (T980) .

In w’orkers' compensation claims involving mental 
disorders only, the em.ployer must accept the worker as he finds 
him with all the latent and obvious physical and mental deficiencies 
under the Workers' Compensation - Act, for the purpose of determining
compensability. Weller Union Carbide, 288 Or 27, __ P2:l __
(1979); James v. SAIF, supra, and Pares! v. SAIF, supra.

CONCLUSIONS OF LAW

Claimant has proven, by a preponderance of the ev.! dance, 
chat his mental condition diagnosed as anxiety neurosis and depres
sion, is a•compensable claim. Dr. Fleming, clinical psychologast, 
and Dr. McCullcuch, a psychiatrist, both agree that claimant-'s 
usual 'work activities were sufficient stress factors to cause- or 
materially contribute to, claimant's condiuion diagnosed as 
axniety neurosis, including depression. Dr. Hogan, a fccmily 
practioner, agreed v;ith the .diagnosis and conclusicns o’-,: Frs. Flemli 
and McCullouch. Drs. Fleming and McCullouch recommended i.'odical 
treatment (psychotherapy and counseling) for clainan.t' s condition. 
Drs. Fleming and McCullouch reported that claimant's m.ettal con
dition, di.agnosed as anxiety and depressiori, is disal^iing/ .i.. e. , 
that claimant siiould hot work as a parisn priest. Ihe cn.ly 
medical evidence to the contrary Is presented by Cr. Quan. xh- 
view of the historical facts of this case, coupled v/-.t'r: the 
diagnostic procedures utilized by Dr. Fleming, I si.e no rviaso;; to 
defer to tr.e, opinion of Dr, Quan. In reporting, Dr. Quar. used the 
terminolocj;,'■ that, claimant experienced no significant psy;• hi.atric 
disorder. lie used the same terminology when .he testif:i .du at 
hearing: Dr.' Quan also conceded, when he testified, 'tna--. the
answers given by claimant to the Cornell Medical Index test, 
which he administered, v;ere consis'tent with the presence of 
emotional disorder. Additionally, he conceded that the rvorschac'n 
test, MiMPI test and the Thematic Apperception test, 'tho.se teo'Ls 
given by Dr. Fleming, were recognized diagnost.I.c too.I s - and could 
have bo'en factors considered in reaching the diagnosis cv: :leo c ...os. 
Lastly,. Dr. Quan testified to the rea.scns v/hfeh contr.'ibuued to 
claimant's job termination,• or retirement, during October 1978.
In addition to unrelated job factors, the .doctor testified to at 
least two '-vork facto.7:s, i.e., stress of his general work activities 
and the stress conflict related to idealogical differer.ce.t with 
the national church which he felt cont.ributed • to claimant’s decision 
to retire. Claimant's burden of proof in this ca.;;e is ti:at ne 
prove his. claim by a preponderance of the evidence, i.e., establish 
that the facts asserted are more p.robably true than not. On the 
entire irecord, I am of the opinion that claimant has met the 
burden of i^roof. The claim presented to t’ne State P.ccid.'.;:'.i Insur
ance Fund for claimant's disabling mental state diagnosed t.u 
anxiety neurosis and depression is allowed.

-265-

lCt



Claimant has failed to prove, by a preponderance of 
the ev'idence, that his claim for a v/orsened physical condition, 
i.e., an irritated colitis in relationship to his ileostomy, is 
a compensable claim. The compensability or non-compensabili.ty of 
claimant's claim for. his' "worsened physical condition'' is primaril 
a medical question. Dr. Fleming and Dr. Mogan, as I interpret 
the record, expressed no opinion about causal relationship between 
claimant’s colitis condition, his ileostomy problems and the job 
activities, except to report,' historically, that claimant felt' 
these conditions Vvere aggravated by his job activities. Like- 
\^/ise. Dr. Quan did not, by a reasonable medical probabili.ty, 
causally relate claimant's colitis condition .or ileostomy problems 
to his v/ork activities. The doctor, by v/ritten report, reported 
only that claimant felt the stress of his work activities had ■ 
increased his problerris with regard,to the ileostomy. At hearing,

m
V

when Dr. Quan testified. ;pecifically indicated that he di-c
not know if claimant's job activities or claimant's disabling] -lental 
condition had aggravated claimant's colitis condiuion or 
ileostomy probl'Cms. At most, the doctor conceded th^it claimanb's 
basic personality structure was consistent w’ith an ileostomy 
problem^ and he also conceded that, medically, an emocionc.l problem 
could affect the gastrointestinal area as well as ocher physical 
areas of the body- ‘ The only, evidence contained in the record 
to support claimant's claim about his "worsened physical condiuion" 
is that -presented by Dr. McCullouch. On August 21, 197S, the 
doctor reported that claimant's work as a pari.sh pri.est wa.s a 
material contributing fact to aggravating claimant's; coli-cis 
condition as well as causing depression. From the contexr of 
the reports submitted by Dr. McCtillouch, it is clear that Dr. 
McCullouch examined or interviewed claimant viith regard to his 
emotional state only ('Exhibit 7). There is t-o iadic:?.tion that 
Dr. McCullouch coiidiJCtdd a physical exeimination of c.laimuid: O'c 
that he_saw any medical records relating to cla i man t' s. i t i.s
ileosuomy. This bei.ng so, Dr. iMcCullouc.h ‘ s op^inio:': on causal 
relationshii,? about claimant's colitis conditi.on and ilec:.GUomy 
problems and his 30b activities is entitled to no v.-eignt. On- 
•che entire record, I am of the opinion there is a failu.sw of 
nroof as it relates to claimant's claim for his "wor3er...:d physi

or

ca.
condition ClaJ.mant claim for his conclitioii related to his
colitis condition or ileostomy problems is denied.

ORDERS , ' '

.'LtOh, T'dEREFORF., IT IS HEREBY ORDERED tiuat the 
of'claimant' s claim for his physical condition (the col'i.: 
tion ar.d ileostomy problems), issued by the State Accido: 
anco 1‘und on May 4.. 1179, be and is approved.

eeniel 
.is C'Ond:
. j.. I i \\ Z7'

IT- IS 'FURTHER ORDERED chat tiie denial of clai'.r.ant 
claim for his mental condition v/hii.ch has been d-iagnosed a...: 
anxiety neurosis and depression, issued 'oy the Stare 7\cclden 
Insurance Fund on May 4, 1979, bt^;: and is ci.sapproved.
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#
IT IS FURTHER ORDERED that claimant's claim Icr his 

mental condition diagnosed as anxiety neuirosis and depression be 
and is remanded to the State .Accident Insurance ’^und for acceptance 
as a compensable claim and for the payment of compensation to which. 
Claimant may be entitled as provided by the Workers' Corr.ponsation 
Laws... ■ •

IT IS FURTHER ORDERED chat the State Accident 'Insurance 
Fund pay to Dye & Olson, claimant's attorneys, as a rcasonabie fee 
$1,500.00, pursuant to this Opinion and Order, under GR5,656-. 38-o.

CLAIM NO. C 377803
ALFRED HANDSAKER, CLAIMANT 
Evohl Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Reconsideration

December 1, 1980

#
On October 16 , 1980, the Board issued an Ov/n Mof.ion 

Determination v/hich granted claimant an additional av/ard of 
compensation equal to 32° for 10?- unscheduled disability fpr 
his June 27, 1972 back injury. This determination v/a.i mace 
based o.n the Board's reviev; of the information it had beer- 
supplied v;ith and a reviev; of the file in chis case.

The claimant, by and through his attorne;/, on NO'/eiabe^'
10, 1980, requested the Board reconsider its order. The 
claimant contends he is permanently and totally disab^.ed.
He contends a fair evaluation of his disability' canno'c be 
made v.'ithout him appearing and testifying as tc the extent 
of his disability. For this reason, ciaim.ar.t requested this 
case be referred to the Hearings Division tc bo set for a 
hearing.

The Board, after reconsidering this case, finds no reason 
to change its prior order or to refer this case to the Hear
ings Division to be set for a hearing. We do not find that 
claimant'is permanently and totally disabled based on the 
evidence in this case. Therefore, the Board affirms its 
October 16 , 1980 Ov;n Motion Determination.

IT IS SO ORDERED.
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WCB CASE NO. 79-3272 December 1, 1980

LORETTA A. JONES, CLAIMANT 
Mitchell Crew, Claimant's Atty.
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for reviev/, huving bee:: duly fi.Iec v/ith the 
Workers' Coinpensaticn Board in the eibove-ent.i tied r:,;i t ,;er by 
the eiT.ployer, and said request for reviev; no'.v havir.cj oeen 
withdrav/n,

IT IS THEREFORE ORDERED that the request tor loviev; nc.w 
pendin'j before the Board is hereby disitissed and the o-rder c: 
the Referee is final by operuoion of the leu-n

WCB CASE NO. 79-6220 December 1, 1980

MORTON J. KANTOR, CLAIMANT 
Janice B. Hall, Claimant's Atty. 
William Replogle, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

#
The employer seeks Board reviev/ of the Referee' . c.'rder 

v/hich ordered it to accept this claim. The ■./. iployc;' eor.uc-r.ds 
that tivis cl.aim v/as not tivaelv filed, tb.e /;le imar. u '•.hi'-, not
establish "crcoci cause'' foi' his failure to uak 
rr;q,an:.. it v/as prejudiced by the .late t'iiir.q.

The board finds th.: ,he Re fere. corre;

tt:r,c . y

ret -etc
facts of this case in liis order.

m
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/■--ter a ae novo reviev; or 
verisas ohe Rer\^ree'o order. W 
oimely filed. The Referee for 
tiraely tiled, but also found r 
rood cause for failing to time 
employer had knowledge of the 
r.he date the claimant first be

claThe Referee found that the 
job corsoituted good cause for 
our reviev; of chc ov.rdence in 
this conclusion. Tine claimant 
1978 UiKl had told Dr. Griffin 
fired if ho A^as hospitalized, 
■verk after the hospitalization 
otherv7ise disciplined. We do 
the claiman'c nad can excuse a 
Fear can excuse a late filing 
be supyorced by some reasonabl 
does indicocte chat that ^•/a
not find the Riddle case cited 
to th.;-S case.

this record, t:ne hoard re- 
find that th 1 5 claim /.us net 

nd that this cla-m had ^ior. b; en 
hat th.'' claimmtoe haa est ab^ . 3nc.<: 
ly file his claim, and that ihe 
c:lairnai.t' s in., ary .i.n term.: ; . 
cam.e disabled, Se.-tember 1978. 
imant' 3 fear of lorin j hi.s 
not filing this claim eailier. 
this case docs not leaa ue no 
was hospita? ized in f ey.jtombcr 
that he was fearfrl of he;oag 
The claimaroc re''i..ro,c-a lo 
and was not repriirar ied or 
not teel that v.hatevei fer r 
s failure to file his c ..aifi. 
of a claim, but th.'. for, ... 
e ^ust.Lf ication . fhio ..■evi.,;rd 
e true in tnis ci.e. on 
by the Referee .is applicable

ibc cla.irr.int haa been ad.i.sed or at lease hud ii..cuso.'d 
tne ihee. that his work was ccu.tributi ng to his cenai > on wich 
Dr. Grj-ffin as early as Septei.'ber 1978. Hc; die iiot. . ..le his 
claim ..ntil April 12, 1979, 1 c ng after the 13 0-dav in.j tat ion 
imposed by .stacutc.

V.'o agree with the .Referee that -he claim.int hco .u-"ovcn 
by a preponderance of the evidence than rhis .. oum-
pensable. However, since it was not tim.ely filed and he 
failed to establish good cause to excuse his lace f.-1-.n-;,
V7G reverse the Referee's order.

ORDER

Referee's order dated April 30, 1980 ±s rcversca i.i 
its entirely.

Th‘‘ insurance company's denial da.’‘*-ed . lUi r 4, 19.'9 .ls 
restored and affirmed.
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CLAIM NO. C 604-13464 December 1, 1980

PATRICIA KEZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys, 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order

Cn’Octobor 21, 1980, claimant, by and tlircu-jn 
attorney, requested the Board exex‘ci.-.c its Ovm I'.ot-i 
jurioeiction and reopen this claim for her March 30, :.97i
injury. The claim was originally closed by a Deter':.’.natj on 
Order dated January 5, 1973'am’, claimant's aggravatic.-. 
rights have expired. Subsequent claims have been r‘:.opened 
and cl<-'sbd a numoer of times.

1;'. September .1 980, Dr. rest. repo.^'teci claimarr., ^ c...' n 
severe neadache. Claimant hospiralisv-d i^r thi ' n
September 29, 1980. She was discharged from the hci.. a.-me cn 
Octobe.r 8, 1980 and released for part-tirae work on C . ..obr.r 
13, 19*i0. Dr. Post felt claimant's headache .• were l .used 
by tension due to a recurrenr cervical rhoractic sn .j.n.
H:. die not feel claimant had any increase in ner UL'a ..nv at: 
irr.pui-mont.

Ine carri',r advised the Beard that claimant 
t'lrnec. ..o full-time work accc,.'..ing t(} Dr. Peat and 
oxper . ncing no difficulty. It did not oppose on ( 
Order reopenang this claj.m. Claimant is scr.- dui'jd 

Jicj" exam early in December 1980.

' .'iu Board, after consia*,-ring the evldenec 
f.ur.cs the ovidonce is sufficient co war.ra.nL '

under its Ovm Motion juri.sdictron. M;.,.
th.'LS claim reopenec effective 1 p' 

1980 for payment o.n compensarion less time worked .
provided for by law' until closed pnr.;'..o.nt

656.273. C'la..r,:ant' s attorney is eivtitled to a.n e::. 
see of 25% of the temporary total dieubi-lity cerr--. 
not CO exceed ?20C.

ic.
this claim 
v.he Board orders

■C"

.'-G

o the i: 
ORt 
ie> ' e

.[T IS SO ORDERED.
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WCB CASE NO. 80-7236 December 1, 1980

CHARLES OHLER, CLAIMANT 
Frank Moscato, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Consolidated Hearing

Or. November 11, ISSO, claimant, by and >^hrough 
torney, requested the Board' exercivSe its Own Motion 
tion and reopen this claim for claimant's February 1 
injur; . Claimant's aggravation rights have expi?rcc,.

■ 1.c.c 
19 71

ci: March 8 , 198 0, claimant fell at work and I'ack pain
increased. Ebl, the insurer of his em'oloyer, denied claim
for tx'iat injury, alleging that claimant's condition v/as re
lated eo a 1978 injury. A hearing is pending on this denial 
;WCB C«se No. 80-7236;.

Ihe SAIF Corporation (SA.IF) opposes reopening oi this 
Cxaim under tne Board's Own Mo'cion jurisdiction bee '.c i*: 
feels claimant's current problems are related oo tiuj; I'arch 
1980 fall.

liie Board, after reviev/ing the evidence in this 
finds it would be in the besn interest of rhe parties A
remanded claimant's request for Own Motion relief to 
ings Division to be consolidated for a hearing wath 
Compensation Board Case No. 80-7236. The Reft^roe s' 
termino if claimant's current condition is relaood 
February 11, 1.971 injury and represents a worsening 
since the las-c award or arrangement of compensat'\0)n 
case. At the end of nhe heari'sg, the Referee shall 
transcript of the hearing to be prepared and I'orA'ar.^ 
along ^^ith his recommendations in this case, 'with th 
exhibits introduced at the hearing to the Bo. ^'a. Th 
snail enter an appealable order in WCE Case No. 80-7

IVorkc: 
all d

i" • J C4. -1.rs'

.. . j,t. ^

1:. hh 
'I au se
— w <

e o dh 
e Ref 
ls6 .

cr

i:.' IS sc ORDERED,
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LAWRENCE W. PARSONS, CLAIMANT 
Cynthia L. Barrett, Claimant’s Atty. 
Lang, Klein, et al. Employer’s Attys. 
SAIF, Legal Services, Defense Atty., 
•Own Motion Order

CLAIM NO. 05x 014003 December 1, 1980

#

On May 29, 1980, claimant, by and through his n-.torne'y, 
requested the Board exercise its Own Motion jurisdiction and 
reopen this claim for his March 18, 1971 back injury. The 
claimant's, aggravation rights have expired.

In January 1977, Dr. Harder reported the claimant had 
been complaining of back pain. The_ diagnosis was a r:;- 
current back sprain. Dr., Harder, in SeptembG:r 157 8 , sepcirtevi 
the claimant was complaining of left leg pain.

On July 2 , 1979, the claimant was hospitalized by r.r.' 
Bell because cf back pain. The diagnosis v;as do:;eni.:,' jtivo 
disc disease at.the L5-S1 level with probable :cecurr..'-.t 
herniated disc at the L4-5 level on the left tide. ..-t. Eel] 
noli: th_ claimant's old injury to the " lurr:bosa.:ra.l jrve 
root." v;as probably going to give the claimer.t. cotGit.vng 
uroblems.

Dr.. Waj.dram, in July 1980 , reported th.tt 
claimant sliouJ.d undergo a ruvelogram. It was ] 
claimant would lilvely need additionaj back eu. 
a herniated disc.

r. I.-;
f. ':c.

■i: tne 
.b.ng • 
o e:.'.:

'The claimant’s attorney, on October 27, ..ObO, aa'/ised' 
the Eoa.rd the claimant had decided not to underyo the rry-iLiogran 
suggested by Di. Waldram.

Dr. Waldraiii advised the carrie: .ttcrr.c'
claimant had advised himi that his condition ha 
Therefore, Dr. lOaldrccn did not perfor:m the my,.;

than >: ht: 
imii'.,rovec .

logr

After reviewing the evidence in this file, the Board 
does not iu.nd the evidence sufficient at this time to warmr-t 
reopening of tiri.s claim under its Own Motion juri.sdicuion.
The claimant is entitled to continuinc rr.edical care and 
treatment for his condition, related to hj..s original injury, 
provided for by the carrier pursuant to ORS 616.245.

ORDER

Tne claimant's motion that the Board exercise .. 
Motion jurisdi.ction and reopen this claim is denied.

Ow
%
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m
HAROLD O. PETERSON, CLAIMANT- ' 
James F. Larson, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

WCB CASE NO. 79-7627 December 1, 1980

m

m

The SAIF Corporc:tion (S/vIF) seek? Board reviev; c;:. the 
Referee's order v/hich grantee claimant an award of co:r.pen:-.;i- 
tion for permanent and total disability. SAIF cor.tynris this 
award is excessive.

Claimant, then'a 61-year-old truck driver, ' :yu;.-"a.Lned tn 
injur'/ to his back v/hile driving a truck. C'h'. 
fied that on A'ugust 5, 197S, v;hile completin'-,■_ '■.■.a rcccn.d 
run of the day, he experienced low back pai]-i.' This .-;;y.'.ry 
was ori'/inally diagnosed as an acute lumbar :...ci'al .
Claimant continued to have persistent back and . ri gh r nip p.'.in

Dr. Miller hospitalized claimant on Never,ter . ii)73 and
a myelogram was performed which revealed a ut icet ?.ho L---5 
].evel. Dr. Miller performed a bilateral partial lcv.i.iect:ry 
at the- L4-L5 level with remioval of the protruded disc.: anc ; 
bilateral forar,;iiiOtcmiy of the 15 nerve roots. luhS'.'-u .;eri * o 
tnis surgery, claimant was fitted v/i.th a._ luml‘. ar;-u. ccal cor..
The surgery relieved his leg pain anc most of i.ir h'ck pci'.;. 
Kic hip pain a!i.so subsided.

Dr. Miller found that claimant' conditicr •-•.'as m.i:-:dice'.ly 
stationary as of May 1, 1979. He felt that claimant so :1c. 
perforji; work tnat did not recyaire repetitive hendin/ at 
the v;ai,= t or lifting of more that 25-pounds c.r a rer.'-,..'-.iti'.'. : 
basis. Dr. Miller felt that claimant sho'ulc not perform 
any type of heavy work.

This claim was initially closed by Determinr.tion Order 
dated August 21, 1979 which awarded claimant-a pericd of 
temporary total disability compensati^on and 2 0': ur.so.i:«.‘duir-'i
disability for his lov; hack injury

Claimant was referred fci' vocational assistance. The
\^ocational .counselor felt cla.nant was in di.sr.res
medically" and it was not feasible to place hi:,'i in employn.'-jn 
Claimant has completed .roughly the fifth grade and has 
classified as functionally illiterate. He ha^: v:or}-.ed in ..n.'i 
logging indus'cry for a total of 43'year? and werkeo for h:i.3 
last employer 13 years driving log truck.
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In January 198 0, Dr. Miller reported; that oiair.iar.t had
had degenerative lumbar disc disease v;ith lumbar spcnaylosis.
He felt that after the lumbar laminectomiy, claimaiit had pror 
grcssed fairly well. He felt that claimant should-nr-t. c'nHuge 
in any v/ork that required prolonged sitting, such c's 'vi.riving 
a logging truck, repetitive bending at the waist or, lifting 
anything weighing over 25 pounds. Dr. M2 Her felt claimant 
could perform sedentary v;ork.

•The Orthopaedic Consultants in February 19 8 C examinee '■, 
claimant and felt that his condition was stationary. They 
felt that he was vocationally handicapped. However; it v;as 
their opinion that it was unlikely that claimant v/o_]d rerurn 
to work in view of his age.and his type of job skills. They 
rated total loss of function of his back at that ti.rr.c; a.s mildly 
moderate and related this .to his injur’vu

Claimant ha: not yet returned to work.
J. u

line: vccatioiial'
1counselor testified at the hearing that, based on c^i^aiman- 

age, education, w'ork history and physical restricti.or.s, there
is no employment which claimant was capable of performing: 
Claimant testified that he hcis marginal readme skil_s, Cc-nnes 
add or subtract and has worked in the logging indusnry al'2 hmi.s 
adult .'life.'; He indicates' that his injury nas requm'e:! •
stantial ii.odification of his daily activities. He .;:.".-.els that' 
he can no longer drive for long periods of tirrie or eo othe:-.' 
such activitie-s.

The Reseree found claimant permanently and tcuaj 
aoled considering claimant's age, educatioii, v.'ork his
and phvsical restrictions, 'concludin .hat he v/as tC'ia. lore-
closed from the labor narke- He felt that c.la-imant did no
have any skills or other abilities which v/oula allov' mm
be vocationally retrained and had no transferrable SXl.
Therefore, the Referee granted claimant an award of perrianes 
and total disability effective May 22, 1979.

After de novo reviev; of 'the record in this ca.se, the 
Board modifies the Referee's order. We do not find r'nat t 
medical evidejice in this case alone establishes ■ theclaims 
is permanently and totally disabled as defined in ORH 656. 
'Dr. Miller, claimant's treating physician, feels that cia:' 
ant is capable of sedentary 'Vv'ork, that is, v/ork not requii 
repetitive lifting over 25 pounds, repatitive' bending at i

:ie ■ 

an c 
206
m7
ing
he

waist or prolonged sitting. j-ecsed on this finding, 
Board -cust consider other re c.'ie/ent factors in deteriuining 
claimant's loss of v;age earning capacity due to nhis in'par' 
We noted that claimant has not returned to work nor has* he' 
made reasonable efsorts to fi.nd any other employmenr. He 
has since been found ro be disabled by the Social Sccuritv 
Administration and is receiving those benefits. V/e f.mc 
chat claimant nas elected to retire. We. car.noi o'xcu:.;e his 
lack of motivat.i.on to seek gainful and suitable emplo'/ment
on the basis of' an inference chat such would be 
the record does not support tnat inference-.
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m
The Board, in. this case, finds ciaimanr nas not proven 

he is permanently and totally disabled as defined .in ORS 
o56.206.

After considering and weighing all' relevant factors, 
the Board finds claimant is-entitled to an award of compen
sation equal to 160° for 50% unscheduled disabilxty for this 
injury.

ORDER

The Referee’s order dated May 2s, 1980 is modified.

Claimant is hereby granted an award of compensation 
equal to 160° for 50i unscheduled disability fo..: his August 
5, 1978 back injury. This award of compensation is in' lien 
of all prior awards of unscheduled disability clairrn:nt. has 
been granted for this ingury.

The SAIF Corporation is entitled to offset any payraenas 
that it made pursuant to the Referee's order .aca_.nsi ;-.his 
award for.compensation.

The remainder of the Referee's order is af f irir..ad.

m

WCB CASE NO. 79-10, 403 December 1, 1980 
ADELMA POTTERF, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order Withdrawing Own Motion Determination

On August 15, 1980, the Board issued an Own Motion 
Determination in this claim closing it and awarding t’-.c c 
ant an additional period■of temporary, total disability, 
sequently, the Board -was advised that the claiiiant' s atto 
in this case had timely filed a Request for Hearing prior 
the claimant's aggravation rights expiring. Whi].e this r 
quest was pending, the SAIF Corporation (SAIF) reopened t 
claim. The Board, based on these facts, finds thac its 
Order v/as entered in error. Therefore, the Board orders 
that its August 15, 1980 Own Motion Determiination be with 
drav/n ^.nd that this claim be remanded to the carrier for 
further processing and closure pursuant to ORS 656.263.

IT IS SO ORDERED.

X a1. t ■ c • - _I-. i..
rney
to

fc- 
V T rr
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WCB CASE NO. 77-6293 December 1, 1980
VELMA RASMUSSEN, CLAIMANT
Hilson & Eder, and, Haessler, Stainer, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF ■

m

'S'hG SAIF Corporation (SAIF) seekij Board review of tk.e 
Referee's order which granted claiinant an award of conipensa- 
tion for permanent and total disability.. The SAIF contends 
that claimant is not permanently and totally disaolc^d.

The Board finds that the Referee correctly recit^_d t..e' 
facts of this case in his order.

After review of the evidence in this casey \.'c. cnnnor 
find that the claimaiit is permanently and tct.aljy dis.-dvicd a: 
defined' in ORS 656.206. The Court of' Appeals in thf; case of
hilson V. V7eyerhauser, 3 0 Or. App. 4 03, '___P2d^ Th.e’

_;.C^078) , 
Court stateddiscuss.ed permanent and total disability, 

tnat- there are two types of permanent total disability; (1; 
Those that arise strictly from medical or physical incapacit; 
or (2) those that arise from a'physical condition cl: less 
than total incapacity plus other relevant factors, such as 
age, training, aptitude, the condition of the labor n-arket, 
adaptability tc non-physical labor and emoticnal condition. 
We cannot say in this case that claimant's injuries, thougn 
severe, are such that it could be said that regardless ci 
motivation, this claimant v;as likely hot to oe able s:: encacg 
in gainful and suitable employment. Therefore the Board . 
must consider other relevant factors in determining ciairr.t. it 
loss ,of wage e:arning capacity due. to this injury. Claimant 
is 63 years old and has less' than a high school'educution., 
She has worked as a farm laborer and as a homemaker. Claimi- 
ant's .ioss of function due to this injury has teen rated ii 
the minimal to mild category. The Orthopaedic Consultants 
felt unat clainiant could return to hc.r saras occupation with 
liiT.iuations or to .some other occupation. They fell: that 
claim.ant w'as capable of performing a light manual type 
emploimient. ...

Claimant v/as also evaluared by Dr. Cobach to detormin 
if she had any psychological 'disorders or dif f icul ti c due 
to this injurvn Dr. Cobach felt that claimant: did have 
some symptoms of depression which were not severe and were 
m*nor•in nature and stationarv.

#

#
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Claimant was 'also contacted by y;r. Roli : i:s ,, Ph.!-’. , 
vocational counselor. Dr. Rollins tested claimant and tc*: :d 
Lhcit Slit had low average intelrigence. lie rolt that, basoc ' 
on the medical reports and her'test results that cla'-'mant 
•was not likely to return to gainful er.ploymcnt in ■in.u' future 
considering her physical condition, age, education, irahs- 
ferrable skills and abilities, learning potential and inc- 
tional and psychological factors. ho efforts v/ere rnuie lc 
find en-iployment by claimant or by Dr. Rollins.

find tnat medical evidence alone does not escablisl. 
that claimant is permanently and totally disabled. Claimarrl 
has not willingly sought regular and gainful employTnent nor 
has she made reasonable efforts to obtain stch emplo'/rfient. 
TherefcrG, after considering claimant's pnysical i.mpairmc-nt, 
and other relevant factors to determine her- loss of wage earn
ing capacity due to this injury, we cannot find that she is 
permanently and totally disabled. Based on tne record in 
this case, we . find that claimant is entitled to an a-vard of 
compensation equal to 256° for 80i unscheduled drsab:: i.ity 
for this injury. Thi.s a/;ard of com-pensation , is , in lieu ci • 
any prior awarus of u.oscheduled disabi.lity ci.aimant i'.us bi on 
granted for this injury.

ORDBR . ' -

Tne Referee's order dated January 16 , .1980 is miodif: -.d.

Claimant is heresy granted an av:ara of cnn._;>ensat.\on 
equal to 256'^ for 801 unscheduled disabili.ty for ne.r :inj'tr;m 
This award of compensation is in lieu of all pri.or awards of 
•v^nschcduled disability for this injury.

■ Tiic rema:.-ndGr of the Referee's order is affirmc;c.

CLAIM NO. C 192037 December 1, 1980

m

MITCHELL ROSE, CLAIMANT 
Samual A. Hall, Jr.,.Claimant*s Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

This Amended Own Motion Order is to correct the payirionit 
of'attorney‘s fee as stated in the November 20,.1980 as 
being payable by SAIF to properly- read:
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"Based on the time claimant's attorney spent oh this 
case, the Board amends the attorney's fee in this case to 
award of 25% of the increased compensation, for temporary 
total disability granted by this Order not to exceed $500 
payable out- of the increased compensation due claimant."

an

IT IS SO ORDERED.

WCB CASE NO. 79-3919 December 1, 1980

CHARLES R. SMITH, CLAIMANT 
Malagon & Yates,,Claimant*s Attys.
Merten & Saltveit, Employer*s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant. Cross Request by Employer.

The' claimant and the emiplcyer seek Board review of the 
R'feree's ordc-ir entered in this case. The claimant contends 
no is entitled to reimbursement for travel e::penses. The 
employer contends that it is not obligate^d ec pay for an 
electro cyclo massage chair.

. The Board finds that the Referee 
diets of this case in his order.

:o; •ectl’.' recited
%

After a. de novo reviev-' of this record, the Board mocl 
ties the Referee's order. We agree with the Referee that 
the claimant is not ericitled to reimbursement for travel e 
penses between Venita and Molalla, Oregon (24C mile.-: round 
trip) after April 27 , 1979. However, we do nor agree wiur. 
uhe Referee thar the claimant is entitled
cyclo massage chair paid for tnis employe:

V,

V.- the elec
Or. .i^tt,

chiropractor, reported that cne claimant hac usk-ad chat ne 
approve the claimant’s use of such a chair. Dr. Bait indr 
cated that he found ;such chairs to be comifcr:n;ble ar.d felr 
ihat it would give ihe claimani relief from, r.he .-:v'.up. ms I 
was experiencing. He did not feel that thi.s woufa reiuli 
any permanent improvement in uhe claimant's candriion. Ho 
ever, Dr. Pasquesi, a medical doctor,- stated • that the cycl 
massage chair v;as not necessary on either a'palliative or 
curative- basis. We do not find any medical evidence- thd' 
cyclo massage chair was prescribed as a for?, -of m.edical ti

tro.

:.-n

.ne
;at-

ment for the claimant. 'vie do not find that under the :t:'v

■ ii'icd as
Therefore

of this case, .that such a chair could be- clc 
cal services" within the meaning of CHS 65c. 
the Board reverses the Referee's order setting aside 
employer's denial of responsibility for the e.l-ecl:::o ryo.i 
massage chair and the attorney's fee awardee, to ihe I'iaim.e 
attorney, for prevailing on that issue.

r.v. ..1-
1 h. e 

1 %
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Ol^Di.K

The employer's denial dated December 23, 1979 of the 
claimant's request that it authorize the purchase of a 
Niagara Cyclo Massage Chair is restored ana affirmed.

The remainder of the Referee's order is affirmed.

The Referee's order dateu May 3.',, 1980 :.s modified.

CLAIM NO. RC 162857

LISLE R. STEELE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

December 1, 1980

On August 8, 1968, claimant suffered .. cor.;-.3nsable 
injury uo his left v;rist. This claim V7as accipred, cdoscl. 
c--fd claimant's aggravation ric;its have expiry-1. Clainunt 
rc'ceivod a total award of corripensation equal to loss o
ms left foroariTL for this injury.

Lr. Peteissn, advised che SZ-ilF Ccrporatisn (SA. .• ) o; 
Marcn ”, 1979 that claimant rr :..ght need a wrisc 
Claimant was referred to Dr. V.ilson for con?.ideraci
such surgery. Peterson rccuestec this claim .;>c rc-oo, i;ed

Dr. Vmlson reported on March 19 , 1979 them ciai'. nc 
been complaining of increasing pain in his Icfr wri 1 over 
the last four months. He also recorrm.Ci.ded i:h>-. 1 chir <.lnLm e 
reopened for 1reatment.

Ey an Mccion Order cated August 21, i97'>. ladrc
remanded this claim to SA.IF to be accepted and comm<, .isc 
-^a^Tner.t of coir;pensation and other benefits prcvidec >or 
lav* effective March 7, 1979 until che claim ■ as c_ca_f 
pursuant to the provisions of ORS 655.278, n.ss tii.c- .vorxea.

Dr. Wilson, on August 6, 1979 , reported mat c. . *, 
had pain in hi. left v/rist. Ciaimanr. had bee.. fxtt‘..-d ■•iin a 
multipiastic v;rist support. lr. Wilson did not fee., tiiau 
claiir.ant was capable of performing fulltime .

The cla in.ant underwent a radiocarpal-innarc...:.-p.-. l~ 
carpomeracarp^.l arthrodesis of the left wr^st o/i Oc;tcocr 31, 
1979. This surgery v;as perfenmed by . .^lor r.n. clai.—
ant V7as released for light work on June !•:, i>LG by Dr. 
Morgan. Claimant returned to v.ork in a sale:, assc.nhiy c..-p- 
acity or. July 14, 19'm wirh ci aifferemt emplcyor.
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C);i September 17 , 1980, br. Ilersch reporv■.e^'^ claimant 
Pie roportec

■r.'.u-
returned to work assembling welder component:.;., 
that claimant''s condition v;as stationary at ^-hat tdiiio. 
felt that claiiTiant had expert ..need a loss' of motion and .'.lo 
of grip strength of the left '.viist and also :.id surc'i.ca]
scars. Ke felt that claimant .night be limited i;* peiiorrr.ir.g 
repetitive grasping 'o.r repetitive lifting of he-vy objects 
v/ith h.^s'ieft arm.-

the SAIF, on October 27 , 1980, requested a dete.rminaia cs 
be made in this case. The Evaluation Division of the V7orK:.n 
Compensation Department, on Pevember 14, '1980, rcccr-imended 
that this claim be closed and that claimant be; granted :in 
award of temporary partial disability from August 6, 1979 
t'nrough October 30, 1979, temporary total disability .‘roi-i 
October 31, 1979 through June 15, 1980 and ,t'e~‘ipoi*'^-y y-^art.ai 
disability fromi June 16, 1980 through September 17, 1980 ;.'.nd 
an additional award of compensation of, 20% loss of 'r'.ie left 
forearm. . ■

Tj'je Board concurs v;ith this reccmmenda'cion.

ORDER

parts a i.
claimant is hereby ewanted .;;n award .of 
disability from A'uaust 6, 1979 thr.orvh

t.;mpornry 
OctC'her 3- — - . -

979, temporary total disability from Octobc:: 3.1, I9'’v 
15, 1980 and terr.porary partial dis.n'

1980 through Septeieber 17, 1900, ler.
of compensation of 201 or

throu _
Jane li 
and an additional award 
le;ft forearm.

tre
time v.'orh

CLAIM NO. C 191526 December 1, 1980
OPAL LILLIAN VETTER, CliAIMANT 
William B. Wyllie, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

On November 6, 1980, the claimant, by and through her 
attorney, requested the Board exercise its Own Motion juris
diction and reopen this claim for her May 21, 1969 back in
jury. This claim had been closed and the claimant's aggrava' 
tion rights have expired, -

€
_0Qn_



#
Dr. Gallagher,' 

had been complaining 
ant was obese. Dr. 
pain was related to 
bined with her obesi 
was due to the aging 
original injury. He 
did have disability 
that claimant could

in August 1979, reported that claimant 
of low back pain. He noted that clalm- 
Gallagher felt that the claimant’s back 
degenerative arthritis of her spine com- 
ty. It was his feeling that the arthritis 
process and not related to-.the claimant's 
did feel that "technically" the claimant 

and some impairment of function. He felt 
work if she avoided certain activities.

9

On November 13, 1980 ,- the SAIF Corporation (SAIF) ad
vised the Board that it opposed an Own Motion Order reopening 
this claim. This was based on its interpretation of the 
medical reports that the claimant's current condition was 
not related to her original industrial injury.

The Board, after reviewing the information submitted to 
it, does not find that the evidence warrants'a reopening of 
this claim at’this time under its Own Motion jurisdiction.
The evidence does not establish that claimant's current con
dition is related to her original injury. Therefore, the 
Board denies the claimant's request.

IT IS SO ORDERED.

WCB CASE NO. 79-9332 December 1, 1980
ARDEAN WOODFIN, CLAIMANT 
Douglas S. Green, Claimant*s Atty.
Marshall C. Cheney, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

claimant seeks Boara review of the 'Referee'e ord:..r 
which affirmed the October 15, 1979 Determination Order.
The .-cli:.mant contends the Reiiree erred in findang t hat 
substanaial permianent partial disability v/a.-^ not ccuiad 
bo her work.

The Boarc 
of this case i

finds the. Referee correctly leci-ccd 
n his order. •

.no faces
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A-ter, a do novo .r 
uhe Referee's order.
nd tnat the .claimant 

aggravated by her work 
d't ri c e s t a b 1 i i:' e s t h t 
iiitis while working fo 
e vide tee' indict te s thi 
suited in her'having a 
oroducts,and clue. Sh 
one is exposed to'thes

eview of this record, t.'.e 
This is an accepted claini.' Re 
had a pre-existing cond:-Lior; 
with this enpltyer. Ih'' iivea^ 
the claimant cevelppeg conrac 

r this employer. Further, the 
3 condition is permanent and 1 
permanent hypersensii ivit _ i:> 

e cannot work in an envircnmc; 
e substances.

. fiOt'
do' n 
•deici.

d
't d‘e t 
.nedi 

;af rc: 
; pi:.:': 
;t "V/hL’

: 11 (1 s

' s ■

f.-.ce .•ptuc-i'Claimant is 53 years old and has a nintr 
ticn. She has worked as_ a wa.'i.tress, bartender and 'nersiny 
home aide. The. evidence establishes the clai.tant Ct.."iiiot 
return to any job in 'this employer's milljor other '.-■o.tk //i.dre 
she, would be thus exposed' ’

c :a :.m-

the

•V'e conclude, based on the record., in this case,"p 
ant has suffered a loss of v;age .earning ‘capacity' dun to't 
development -and'permanency of this condition. Therefore,
Board grants the claim.aht an .tw^ard of compensatic:i eerraj yo ' ' 
112* for 35^,' unkcheduVed disab.ility for' her > ont.:.ct oer.tatitis 
cond i t.L on.

ORC’bR

The Referee's order datec. May 2, 1980 is mo'diite^a.

Claimant is hereby granted an award of ccmpensatic:: 
eeual to 9112 ° '.for..'35% unscheduled disability ;fdr her derma
titis condition.

Claimant's attorney is granted a fee. equal'to';.25-6-of • 
the increased permanent partial disability' not-to exceed'- 
$3000.00. • ; • • ‘ ' " • ■

WCB CASE NO. 79-5278 December- 2, 1980
KARL W. ADAMS, CLAIMANT 
Steven D. Gerttula, Claimant’s Atty. 
Jerry K. McCallister, Atty. for SAIF. 
Request for Review by SAIF

The SAIF Corporation seeks Board review of the' laferc;'.. 
order v/hich granted the claimant an av;ard of fOy lo.s of fii 
left ;';c-nd. The SAIF ■ Corporation (SAIF) contends t::;-.
increased award is excessive and not supported 1'/ trn.- evi
dence in this case.

m

%

-282-



The claimant, then 38 years old, was employed t.;: cu.-Loi;. 
sorveee manager responsible lor the supervision of eld ir.- 
stallations, teeld service, start up, overhaul, repairs ,ci 
machii'.ery and ship loading equipment ior this employer. In 
May -(■>, 1978 ,' he caught his Ir.ft hai*d betweer. lv,o v/rnpping 
machj.i.,c rolls. This injury was diagnosed as r c ompru-isio-j 
injury to the left hand. ^

r-r. Nathan, in June 1978, began treating the cl.iinan:.
He found that the’ claimant' had a crush injury to hir, left . 
hand with subsequent minimal dystrophic chan'.e:; . A oourf. 
of active physical and occupational therapy wt:: presoriLea 
tor the claimant by Dr. Nathan.

On April. 1 8, 1979, Dr. . Nathan reported .that th.. olaj.:v...nt' 
condition was medically stationary. It ..:.o op.'inion v_l. t
the appropriate total impairment would be 2i>'o of the left hand.

A Determination Order.dated May 11, 1970 L-antod the 
claimant an award of compensation equal to 30° for 20% lor.s 
of his left hand. The claimant had ’ not missed any ■v.'ork be
cause of this injury. '

9

At the h';.aring, the claimant testitied that he has cii- 
ficully lifting things with his left hand. d<;: said he no-.,... 
not feel he h:,:.. the strength or power he used to hrun-- in the 
hand. He. also, has trouble working in tigl'it. areas or w.i th. 
small objects. Further, he feels the hand tires d^i:. to 
having normal circulation in it,' and the hand become;; - dis
colored and cold.

9

The Referee found that, based on the record in this 
case, the cladn.ant. had suffered a severe crin.hing injury 
zo his hand and had a severe doss of function of the hand. 
Therefore, he granted the claimant an increased award of 
compensation equal to 50%.

The Board, after a de novo review of this record, mod 
fies the Referee's order. This is a scheduled injur;, and 
the test to be applied in determining an injured wcrh>:r's 
disability is the loss of function of the injured bod.y pa:.' 
Such a determination can be made basee on the medical repo 
and the lay testimony. In this case. Dr. Nathan has opinci 
that the claimant has a, total impairment imnis hand equal 
to 25%. of the whole hand. Tiie- claimant' s testimony cor
roborates 'uhis opinion. Based on the evidence in th'-s cuz 
we find that the- av/ard of compensation grant'd by t:.e Refe 
was excessive. . Based on the medical reports of Dr. Nathan 
and the testimony of the claimant, we find t/.at he is en
titled to an award of compensation equal to 37.5° for 25% 
loss of function.of his left hand.

c.
X'ts 
d •
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ORDER .-i-r
The Referee's order dated April 30, 1989 is modified.

The claimant is hereby granted 'an award of coiLpensation
equal to 37.5° for 251 loss of his left hand. Thi IS lii
lieu of all prior av;ards of scheduled disability compensation 
that the claimant has. been granted for this injury.

The remainder of.the Referee's order is affirmed.

WCB CASE NO. 79-8992 December 2, 1980

BEVERLY A. CARLSON, CLAIMANT
Knappenberger, Tish & Shartel, Claimant's Attys. 
SAIF, Legal Services, Defense Atty, •
Request for Review by Claimant'

The claimant seeks Board review of the ^-vuteree's order 
which affirmed 'the SAIP Corporation'•£ (SAIF) denial c-i 
responsibility for her-claim. . - ■ • • •

The claimant, a ^^3-year-old secretary v;ith th 
Department of Fish and Wildlife-, alleges that the
heavy- typi 
develop te 
at this DO
statea .• cla
after ’the 
dune 4 ■ T9 
work. A c 
1979.

hg she was required to do in her job cau 
nosynoyitis in her left hand and v/r.i.st. 
siticn for six months. The personnel of 
iix'jant had injured her wrist at hom.'^ sawi 
Janviary' 1979 ice storm. The claim:-nt le 
79 and went on a honeymoon. She did not 
laim form 801 v/as filed by claimant on O'

■rv.-
se

v.;regs 
pecoc-e 
a l-y^r 
'.•a.' v/o

'1.0
rked

'C
ft- V.' -l'

'turrl 
" 1-2/

. on 
‘-to

Dr. Biska felt the claimant's work did_ cause tr.e i-e/.a- 
synovitis condition.

Dr. xMcVay, in August 1979 , could not- find tliav clair.'.cint 
had suffered any indus'crial injury. Dr. McVay did. find- a 
resolving- bruise of the dorsur.. of the claimiant’s left hand.

Claiman-c v.^as offered a modified job at the end of P'_c;.ost 
1979, but she did not wish to return to work and asked tc be 
terminated. -'

In September 1979 , Dr. Button diagnosed tne claimant 
condition as tendonitis of the left'hand. He eel'c f/eLs con
dition was not related to claimant's v/ork-buv. ra-uhei' "to an 
underlying inilamnatory process." No restrict.ic:ns- ?re clacec 
on claimant's work activities. On Septembe.r- .14, 1979 Dr. 
Button concurred with the opinion of Dr. McVay.

#

m

%
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#
"'he clair.ant's supervise.': and the personnel officer 

both stated she had developed pain in her left arm :^n 
February 1979. The claimant indicated she had done a lot 
of sawing of some big limbs off trees in her yard.

Dr. Biska, in September 1979, indicated both and 
Dr. Cruikshank had examined the claimant. They concurred 
with Dr. MeVav's evaluation.

On September 
did not feel the 
work. He felt th 
matory process of 
told him she had 
.January 1979. Dr 
original episode 
process of her le

14, 1979, Dr. Button again reported he 
claimant’s hand problem was related to her 
e claimant had a basic underlying intlarr- 
an unknown etiology. The claimant .had 

injured her v/rist during the ice stom cf 
. Button felt this might have been the 
triggering the continuing inflammatory 
ft upper extremity.

m

The SAIF, on October 1, 1979, denied this claim. It 
felt that claimant's condition did not arise out of her 
employiaont but was due to underlying conditions.

Dr. Biska, in March 1980, reported he had trent’id 
claimant in June 1978 for tenosynovitis of the left wrist and 
hand due to overuse. The claimant reported she had nc-ved 
and had been doing an unusual amount of lifting. Janui,.y-
1979 Dr. Biska again saw the claimant. She reported that 
following an'ice storm in January 1979, she had been sawing 
and piling v/bod when she noticed the onset of pain i;'. her 
left hand'- Dr. Biska diagnosed an inter-osseous strain and 
recurrent' extensor tenosynovi.tis. In June 197 9 , the clai;'.'- 
ant had returned, complaining of left hand pain. The 
claimant felt uhis was due to typing at work. Again, uhc' 
diagnosis was acute tenosynovitis of the left hand. Dr.
Biska opined tne claimant had mild chronic tenesynovitip 
of the left hand and wrist that would be aggravated by typ
ing for long periods of time.

The Referee found there was no evidence that claimant's 
typing actively affected her underlying condition. There
fore, the Referee affirmed the SAIF's denial of this claim.

After a de novo review of this record, the Board affirms 
the Referee's order. We find the claimant has failed to 
meet her' burden of proving that her typing -aggravated her 
underlying condition v;ithin the meaning of Weller v„ Union
Carbide, 288 Or 27, ___P2d___ (1979). The Supreme Court set
forth the follov/ing test to be applied in determining uhe 
compe-nsability of an occupational disease. The claimant 
would have to prove by a preponderance of the evidence thas 
(1) his v/ork activity and condition (-2) caused a worsening 
of his underlying disease (3) resulting in ar increase of his 
pain (4) to the extent that it produced disability or required 
medical services. V.'e do not find the claimant has proven 'rier 
work activities caused a v;orsening of her underlying disease. 
Therefore, we affirm the Referee's order.
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ORDER

The Referee's order dated April 30, 1980 is affirmed; %

WCB CASE NO. 79-4715

MARK W. FLINT, CLAIMANT 
Robert L. Chapman, Claimant*s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF.

December 2, 1980

• The SAIF. Corporation (SAIF) seeks .Board reviev' oi th'i - 
Referee's order which granted the claimant an award of coiT.pen- 
sation equal to 19.2° for 10'6 loss of use of his richm arn ,and 
an award of. compensation equal .to 32° for 10?; unGched, .'Lied d: s- 
ability for his' shoulder injury. The SAIF contends tnat these 
awards of comoensation are excessive.

The Board finds that the Referee correc 
facts of this case in his order.

rec-^.-jd the

After a do novo review of this .recprd, tO', 
tne Referee's order. We agree v/irh zhe Refer^:o 
scheduled uermanent disability compensation for

boaio moa.] 
G C.V, arc of 
the rc-sid:.;o #

of, the claimanr. right arm .njury. be find r/.ai: , ri';'- evi-
ciencG in this record does not support the Referee's uv/a.rd o; 
unscheduled permanent disability compensation fer^'the rioi., 
•shoulder condition. .

The. evidence in this case establ 
has continuing pain in his right shou 
scribed as minor in nature. Dr. Jama 
ported that because of this pain the 
avoid c-ertain types of vigorous activ 
six to eight weeks until he v.^as able 
neck and stra_D muscles to the point t 
the neck region. Dr. James does not 
tion would be permanent. Later, Dr. 
claim.ant and did not find anv object! 
in the claimant's cervical area. • T.he 
claimant's neck and right shoulder v/c

ishes tnat tne 
Ider. This has 
s, in A';-.:ust i 19 
claima;-:t i.-;sght 
ities f'-'s u per 
to burId up the 
hat they weald 
state ohut this 
Tennyson examin 
ve evidence of 
x-rays taken c 

re inteerpreued

C-i.:-manm 
been de- 
! , re~

n. ive ■ .1 . 
rod .c s

s’.houT 
suppo.: 
!^imit 

en the
o. 1 s an j. 
f the

aer,

iity

We, do not find that the s.edical evidence supper cs nr. 
a.v’ard of compensation for unsr.neduled disab.:.lity., There s 
no evidence that establishes chat the claimanc's conti.nuin.g 
right shoulder pain i.s disabling or lin.its hin activities. 
Based on this finding, the Board reverses th^.. Refer;:e;s 
award'of. compensation equal to 32° for 10% un schedu'i i:d dis
ability for the claimant's right shoulder injury.
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#
ORDER

The Referee's award of compensation equal to 32° for 
10% unscheduled disability for the claimant’s right shoulder 
injury and the awarding of an attorney fee out of thv^ in
creased award of, compensation for the right r.fnoulder injury 
is reversed.

The remainder of the Referee's order is afiirracu..

The Referee's order dated January 8, 1980 is modified.

WCB CASE NO. 80-1116 
MARY L. -ROSA, CLAIMANT
Brown, Burt & Swanson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

December 2, 1980

m

The SAIF Corporation (SAIF) seeks Board review of th> 
Referee',s order which set aside its denial cl compensability 
and awarded clairaant's attorney a fee. The SAIf contends 
t:at its denial should, have been affirmed.

The Board finds the Referee correctly recited nhe facts 
of this case in his order.

m

After a de novo review of the record in thi 
Board reverses the Referee's order.- We find cha 
in this case clearly establishes the claimant'l; 
not credible. She testified that she was asi-au.'. 
1979 by a person she had knov;n approximately in.vc 
also stated that in December 1979 she fell c: ;n 
She denied injuring her back on either occasion, 
report introduced by tne SAIF indicates that, chc 
assau.!ted ner in -fact- had been known by her for 
a year and they had lived together. I’urther, Dr 
report regarding the December 21, 1979 incident 
claimant stated she fell down some steps, injure 
cage, had a black eye and hae other bruises abou 
Dr. Becker felt that "the mechanism" of the inyu 
•what suspiciou.o. He noted the claimant had no o 
about her low back condition. Even though claio. 
called and testified that the difference between 
on direct examination regarding how long she had 
and the police report was a matter of degree. S 
fied on redirect that she didn't remember soi.re o 
of w'hat she had told the investigating officer, 
find this explanation by claimant rehabilitacis 
testimony. Therefore, we find that claimant'^ 
not credible..

c.:--t tK. 'be 
sriraony 

ted n A u 
v/'e L )' •;, 

somc; stai 
'ii'.e poi 

ner :>on v- 
.;ppro:-;rr.r: 
. Eecner' 
indicates 
d her rin 
c hC': chi 
ry was so 
ompiainus 
ant was r 
her test 
knov/n 3r 

he also- r 
f the det 
We do nc 
her -prior 
esci ;rcn'-'

the

r use 
w he 
r s.

rmony 
.). .'k 3
■c. 311 ~
ails
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On the merit-S of SAIF's eeniai, l/.g Board reveri'.s 
the Referee's order. This claim was originally classi- , 
fied as non-disabling. The SAIF in January 1980 deiiied 
any additional responsibility for this-claim because' it 
felt that claimant's current back problems wore not the 
result of or directly caused by her injury of June 21, 1979 
The police report indicates that claimant in the August 
1979 assault was grabbed about the neck and the assailant 
attempted- to choke her. Claimant advised the investigating 
officer that she had been assaulted on two previous occa
sions within the past week of the August 1979 assault by 
the same assailant.

%

Dr. Fortner originally examined claimant after her 
June 1979' injury and diagnosed an acute back strain betv^een 
the shoulders at about the 10th, llth-and 12th-thoracic 
vertebrae. However, Dr. Becker, who saw claimant-in Deceir.- 
ber 1979, reported that claimant was complaining of :;.i.d-low 
back pai.n. He felt that claimant had a sprain of the low 
back and provided a lumbosacral corset.to, claimant.

The Board does not find the injuries diagnosed by Drs. 
Fortner and Becker are to the same body area. Coupled v/ieii 
claim.ant's uncredible testimony, the Board cannot fi.nd thae 
this claim should be classified other than non-diseb.'-ing. 
Therefore, the Board orders the Referee’s order be xc;7e]:sea 
and that tne SAIF's denial be reinstated and affirmed.

ORDER
I

The Referee'-s order dated May 20, 1980 is reversed in 
ins entirety. ' ■

#

The SAIF Corporation' s denial dated Janr.ar;-- 25, 1980 
is restored and affirmed.
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9
CLAIM NO. B.142666 December 2, 1980

RALPH E. SPURGEON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Reconsideration of Own Motion Determination

9

9

On Septeir.oer 3C, 198G th.j Board xsbue'd its Crr. 
Deterranaticn in the above-entitled matter. In it' a 
opinion, the Evaluation Division of tne Workers' Cc~n 
Leparti.'.ent urged tnat vocatio.-.al assistance btj giv-.a 
to endeavor to place clairaant back into some type el
and gainful er.:ploymer.t. This recoromendation was over 
by the Board which, by its order, greinted claimant on 
of 80% unscheduled disability. At this time the Boar 
ir should not have rated claimant's loss of v^age-earn 
capacity as his vocational potential • has nor ocen de

otior* 
dviso 
ensat 
prior 
regu j 
looJic- 
av^ai: 

d fee 
ing 
irmi

rv
ion 
if/ 
•:.r

Is

ea.
Therefore, it is our decision uhat O'ar siis;' (.1 

30, 1980 be revoked end that Bield Services U-visicr.. sf the 
Workers' Compensation Deparur.,ent is to imnedi nt-v'y conract 
.uaimuiri and assist' him in on-the-joo training or ios pl£,cO' 
merit assistance and is to report bach to th-n Board thc'oui 
come of its efforts by February 1, 1931.

ORDBl^:

Claimant's claira is hereby reopened effective July li, 
1380 'and until 'closure pursuant to ORS 656.27p.

:er

SAIF Corporation is co credit its ' payir.'.: 
manent partial disability it paid pursuant to'our 
the payment of corapensation for temporary total d. 
granted by this order.

order s 
:;anility
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DAVID L. BRONSON, CLAIMANT 
Goode, Goode, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. ‘ 
Own Motion Order

SAIF CLAIM NO, D 15827 December 3, 1980
m

. On December 3, 1980, the claimant, by and through his 
attorney, requested the Board reopen this clam for his 
March 16, 1974 right leg injury. The claimant's aggrava- • 
tion rights have expired. 'The claimant had requested the 
Board to reopen this claim in November 1979, but the Board 
did not find the claim should be reopened until the claim
ant was hospitalized for the treatment and surgery recom
mended by Dr. Myers, Subsequently, the claimant was referred 
by Dr. Myers to Dr. Serbu.

In April 1980, Dr. Serbu reported that the claimant was 
having intermittent numbness in his,right foot. It was de
cided not to perform ..any additional surgery on the claimant's 
foot unless his condition worsened. In September 1980, Dr. 
Serbu reported the claimant continued to have the same symp
toms as he had in April 1980 and that the claimant's condi
tion had not worsened.

After reviewing the evidence in this file, v;e do not 
find that it is sufficient to,warrant reopening under our 
own motion jurisdiction at this time. Therefore, we deny 
the claimant's request. ■ , - .

ORDER

The claimant's request that the Board reopen this claim 
under its own motion jurisdiction is denied.

#

-290-

%



o
CLAIM NO. AC ]37566 December 6, 1980

O

LARRY G. SAPP, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order and Own Motion Determination

On August 15, 1980, the claimant requested the Board 
reopen,this claim for his July 12, 1968 injury under its own 
motion jurisdiction. The claim had been originally closed 
by a June 29, 1970 Determination Order which had granted 
claimant an award of compensation equal to 20% unscheduled 
disability for his low back injury. The claimant's aggravation 
rights have expired. The claim was reopened and closed 
again resulting in claimant receiving an additional award of 
compensation equal to 10% unscheduled disability for his low 
back injury, making a total award of compensation equal to 
30% unscheduled disability.

•In August 1980, Dr. Fry reported that he had begun 
treating claimant on March 11, 1980 for his back condition.
Dr. Fry related the need for this treatment to claimant's 
injury of July 12, 1968. Dr. Fry indicated he had hospitalized 
the claimant on March 11, 1980 for conservative treatment 
and released;him from the hospital on March 14, 1980. Dr.
Fry diagnosed a lumbar spine strain.

The Board advised the SAIF Corporation (SAIF) of the 
claimant's request and asked for a response from it. The 
SAIF advised the Board that it wished to obtain an independent 
examination of the claimant. This was performed by the 
Orthopaedic Consultants on October 15, 1980. The Orthopaedic 
Consultants felt that claimant's condition was stationary 
and that his claim should remaind closed. It was their 
opinion that claimant had had difficulty in March 1980 and 
felt it was a worsening of his original injury of 1968 and 
that the claimant was entitled to compensation for temporary 
total disability compensation and medical expenses related 
to that. They also felt that the former award of permanent 
partial disability compensation that claimant had been 
granted was inadequate and that he was entitled to permanent 
partial disability equal to a moderate impairment for his 
1968 injury.

In November 1980, the SAIF advised, the Board it would 
not oppose an own motion order reopening this claim for time 
loss when verified by the treating physician. It also asked 
that since claimant's condition was now stationary that the 
Board also enter a closing order.
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The Board' referred this matter to the Evaluation Division 
for a recommendation as to what compensation the claimant 
was entitled to. On December 15, 1980, the Evaluation 
Division advised the Board that the claimant had returned to 
work and had only a seventh grade education. They felt that 
the unscheduled disability award of compensation claimant 
had received was adequate. They recommended claimant be 
granted temporary total disability compensation from March- 
8, 1980 through April 20, 1980 and further from July 28,
1980 through September 1, 1980, based on information that 
the SAIF had provided them. They noted that the Orthopaedic 
Consultants incorrectly recited that claimant had been 
granted an award of compensation equal to 20% unscheduled 
disability, when, in fact, he had received a total award of 
compensation equal to 30% unscheduled disability for his 
injury. Therefore, they felt that the previous award was 
adequate.

We have reviewed the record in this case, and find that 
the claimant is entitled to have his claim reopened under 
own motion jurisdiction effective March 11, 1980, the date 
he was hospitalized by Dr. Fry. We also find this time that- 
claimant’s condition is stationary and the claim is ready . 
for closure. Therefore, we find the claimant is entitled to 
an additional award of temporary total disability compensation 
from March 11, 1980 through April 20, 1980 and further from, 
July 28, 1980 through September 1, 1980. We do not find the 
claimant is entitled to an additional award of permanent 
partial disability for this injury.

ORDER

The claimant is hereby granted an award of temporary 
total disability compensation from March 11, 1980 through- 
April 20, 1980 and from July 28, 1980 through September 1,
1980.

#

WCB CASE NOS. 78-2398 &'79-8171E December 8, 1980

PATRICK C. KIRBY, CLAIMANT 
James Heugli, Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

A request for review, having been duly filed, with the 
Workers' Compensation Board in the above-entitled matter by, 
the SAIF Corporation, and said request now having been withdrawn,
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IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order-^of 
the Referee is final by operation of law.

CLAIM NO. C 395077

WILLIAM A. LANE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

December 8, 1980

On June 11, 1980, the claimant requesrea the Loa.-c 
reopen his claim for his September 5, 1572 bach • injunder 
its Owi Motion jurisdiction. The claimant's aggra/c.Lj.on 
rights have -expired. The Board, in August 1580 felt me 
evidence v/as insufficient to v/arrant a . reopening of inis 
claim at that time.

m

Dr. Stock, in June 1980, reported the claimant h 1. 
back pain. The claimant indicated he felt nic v;crk atgm- 
vated his condition. Dr. Stock diagnosed deger.erati; 
I'OiT.bar disc disease which he felt was aggra\t;ted by tr.'.;- 
claimccnt' s v;ork. It was his suggestion that claiman ; recin 
me ntmoer of heurs \.'orked.

bn -July ?, 1930. Dr. Stevland reported the cla^i,-..;nt 
continued to have low back pai.. and left sacroiliac, pcin. 
The c-^aimant was scheduled for a left inguinal- herniocraph' 
and Die Stevland reported that during that hospiualicaticn 
the claimant was treated with bedrest and perhaps a tr^.:.! 
transcutaneous nursing relation for' his back conditj.on. 
Board did order this claim reopened for the herniocrachg.

in October 1980, Dr. St 
continued to complain of low 
riis 1^-g- He felt that
tning cor any sustained peri 
he felt-that Ca.aimant’s curr 
nation of.his long standing 
hoverribcr 198 0, Dr. Stevland 
1980, the claimant's back pa 
felt tnat claimant was total 
condition.

viand reported that claimant 
back pain which radic.tac to . 
claimant was UHi-ble lo do any- 
od of time because of thiu, pa, 
ent disability was an exicer- 
problem with his rack. In 
;:eported that since Feoruary 
in had increased severely. ?.•. 
Iv disabled because of C;iio b(

. n.

m
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Also . in November 1980,, ..the-prthppQedic Consul'car.ts 
examined claimant and reported, that claimant had quit v.’cri; 
e:i August 1, 1980 to undergo the,, hernia surgery. Ihty iel:: 
that claimant exhibited a rather severe degree cf interfe.;. •• 
ence "from functional disturbances, manifested by refusal 
v/ell as inconsistencies." They did not feel uhat claiman- 
needed to undergo any additional surgery for his back cc/.uj.- 
tion. They felt that claimant did have a definite anc' 
severe functional problem and urged a psychiatric excr.r.in- 
ation by Dr. Colbach. They felt that•claimanu was taking 
excessive amounts of narcotic m.edicauions'.and .uhat he. should 
be v/eaned from such medication.. They rated the loss of 
function in claimant's back in the mcderate-severe ra.-ice, 
wnich IS the same rating they had given him approxim.vieiy 
three years previously.

r

On November 24, 1930, the SAIF Corporati.on advised :;;-e 
Board that it ^opposed ah 0\\Ti Notion reopening this c:^airi 
claimant's current back complaints. They did not feel it 
had any responsibility for the claimant's current bac.k 
problems since the claimant had degenerative lumbar disc 
disease which was aggravated by his job^

Alter reviev;ing all the evidence in this fi.le, ti.i 
Board finds that this claim should be reopened for pa^men : 
or temporary total disability compensation, adcitic:-...1 
medical care and treatiaent to include psychclogioal care .. 
suggested by the Orthopaedic Consultants. We find that 
claimant's back condition related to his September 5, 19V2 
.ir. jury, has v/orsened since February 1980. Therefore, we fi 
tl'iat W8 should exercise our Own Motion jurisdiction and 
reopen this claim.

■^r

m

%

ORDER

This claim is remanded to the SAIF Corperation for 
acceptance and payment of compensation and other benefits 
provided for by law effective September 1, 1980 lass Oime 
worked and less compensation already paid cm the pre\'ious 
Own Motion claim for the hernia surgery.
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WCB CASE NOS. 78-6419, 78-7047, 
79-5537 & 79-5538

December's, 198(

PHILLIP E. MOYER, SR., CLAIMANT 
Galton, Popick & Scott, Claimant*s Attys. 
Lang, Klein, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 
Cross Request by Claimant

Cr. Noverr.bor 26, 198C, cldiT;ant'£ attcr-'-ay rcqi 
the Bo.ird reconsider its Order on Reviev' ant grant • ..i 
:,rpropriate attorney fee from 3AIF' s appea],.

:d tha

Claimant's attorney’s contention has merit 
issues appealed to rhe Board oy the Pune v;ai. tn

o: tne
Ko -

av/aro.s o 
a r ‘c o r n e V

Lttorncy fees. The Refero'.:; had granted
a fee of.'$2,200 for the reversal of she dc..;. .'.al c 

aggra\-ation and $200 for the reversal of the luno':-. 
denial. The board, in its orcer cn].y reversed the 
conclu:..^on on the partial denial which eli.Tc.n-ited tn<j $2C1 
attorne y' fee. • - ,

Therefore, because ,this tas a SA!iF- aope;,.r and c.n.imai.t 
aid v;in on the main issue of reversal of che ageravation clai;;
and clarmant's attorney did file 
atcorncy fee at Board level.

a brief, he is enticled o nn

ORDER

The Bcara' s order on review is hereloy ainended Ll -1 _ C'V;
c_aiiTic s attorney a reasonable attorney fee in
$20C, payable by the SAIF.

WCB CASE NO. 79-6300 December 8, 1980
LARRY R. PAYN, CLAIMANT
Olson, Kittle, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order

On December 12,' 1930, the claiman't suffered 'oe:sable .n'ijury. his aggravation rights expire . 
12, J.178. however, this claim was reopened b;i 
of thie parties after the clai.tant had filed £ 
tion clairr (or; July 11, 1973;. The claim ..t 
January 18, 1979 Determination Order and ths: 
requested a hearing, contending he is entitl-r

on .;.-.„:iber 
a stip' .n.a 11 ■; 
timely ...ggrav. 
ctcsc>" ,jv a 
:laimi has

'I’C --r---,-..--
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award or penrianent partial disability. The cl 
September 4, 1979., asked the Board to exercise 
Metier, jurisdiction and reopen this claim. Tl. 
poration cross requested a hearing contending 
a.rgravation rights expired. Tne Board, -referred 
quests to be heard with the claimant's request 
on the January 18 , 1979 Deterr..ination ■ Order. ‘ 
hearing. Referee Neal held that the .claimant‘s 
rights had expired and recommended tne Board 
slaim be reopened effective Jury 27, 1979, t.na 
claimant's surgery. The Board agreed with l..<. 
ordered this Ciaim reopened.

aiman r, its C 
e SAir 
a he cl 

he n 
for 
Aiten 
a >" a. r n

ec.ne'

, on
-JA
Cor-

aimer.-:
• re - •

.. r j‘
: 1. -

ns. e arra

On November 7, 1980, the Board ordered 
closed and granted' the claimant an award of 
disability compensation and an -award of pe.r'.:i 
disab_lity.

■::n: r- c-....: 
ccripora:'. . 
enent pa:

.'.1

recc.i 
'z car

The claimant contends he is entitled co a hearing or 
the Determination Order mailed January 18, which he nad.
timely requested a hearing on. The issue to be decided is 
the extent of disability.

V-:e have reviev/ec : rhis file and find than the c'. marc: 
is entitled to a hearing as he contends.. The ,:lairr._:.. 
timelv requested a hearing on' the January • Ifi ^979 Oeiier- 
nination Order and is enritled to a hearing :.c-r his-rcqv.ee m 
Therefore, the Board would order this case, referred. the 
Hearings Division'to be set for a hearing per the claii-Lanl * a 
r.-'.quest, the issue to be decided by a Referee is the ;,xtent 
of the claimant's permanent disability.

IT IS SO ORDERED.

CLAIM NO. ZC 474699 December 10, 1980

DOROTHY JOHNSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On October 22, 1973 , the claimant suffered a ecu..pens 
-iujury to her neck. Her claim was closed by a December i 
Determination Order v^hich granted the claimant an 'av.arc. o. 
femporary total disability compensation and an av:ard of c; 
pensation. equal to 32" for 10% unscheduled disability for 
neck injury. The claimant's aggravation righ-fs have expi: 
A stipulation dated March 28 , 1975 gr.anted the claimant m 
additional av/ard of compensation equal to 48" for 15i un
scheduled disability making a total av;ard of compensa.tior. 
to S0° for 25% unscheduled disability.
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In January 1980, the Orthopaedic Consultants reporter, thao 
the claimant's condition was not stationary. They lelt r.hat 
her present problems were no entirely due to her 1971 in_: 
but that that injury did aggravate her pre-existing degenera- 
nive arthritis. It was their opinion that the claimant's- 
condition had worsened since this claim was last-closed ana 
recommended that•she undergo additional consarvative treatment.

In March 19C0, the claimant -and the SAIF Corocratioi: (SAi:..-', 
stipulated that this claim should be reopened as oi rebrui::y 
4, 1980 for payment of temporary, total disability cc.rpensa- 
'c^on and other benefits until closed pursuant to 0?.S 116.1;8. 
The claimant had been hospitalized on that date and mnderwent 
a myelogram on February 1, 1980 which revealed chances in her 
cervical .spine due to her surgery but did not reveal any other 
defecrs. The claimant underwent another myelogrami on March 1, 
1980.

In July 1930, Dr. Raaf reported the claimant had various 
complaints of pain. He felt the claimant had a carpal tunnel 
syndrome which was related to her work but not --o.tne 1973 
injury.

On October 22, 1980, Dr. Buza reported that .the claimant's 
condition v/as medically stationary . He felt the ' claimant' s 
carpal tunnel syndrome was work relaued but not related to her 
1973 injury. Although, he felt that it might possibly be 
related to her 1973 injury, he opined that the claimant nad 
mild to moderate residuals from her injury based on her para
cervical and arm pain.

On November 11, 1980, the SAIF requested that this claim 
be closed and deterrriination be made of the corripensation the 
claimant was entitled to. The Evaluation Division or the 
Workers’ Compensation Department on December 1, 1980 recom.- • 
rriended this claim be closed and the claimant granted an ad
ditional award of temporary'total disability compensation from 
February 4, 1980 through October 22, 1980 and an additional 
award cf compensation equal to 48° for 15% unscheduled dis
ability.

V>e have reviewed this file and concur v/ith the recom
mendation of 'the Evaluation Division. However, we must point 
out that- the parties could not agree tc reopen this case as she 
did. The claimant's aggravation rights had expired and the 
Board was rhe proper party to order this claim reopened pur
suant to ORS 656.278. V7e agree that this claim should have 
been reopened as of February 4, 1980 as was done. The parties 
cannot stipulate to confer jurisdiction on themselves. This 
ciaimi is being closed pursuant to ORS 656.273 .

m
-297-



ORDER
The claimant is hereby granted an additional award of 

■temporary total disability compensation from'February 4, 1980 
through October 22, I960 and an additional award of compensa
tion equal to 48° for 15% unscheduled disability fox- her neck 
injury, making a total award of compensation equal to 128° for 
40% unscheduled disability.

The claimant's attorney was compensated for his efforts 
in this case by the stipulation dated I4arch 19 , 1980.

m

WCB CASE NO. 79-1298 December 10, 1980

MARVIN LAWRENCE, CLAIMANT
A. C. Roll, Claimant's Atty.
Rankin, McMurry, et al, Employer's Attys 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

The employer seeks Board review of the Referee'^ order 
V7hich granted the claimant 'an award of compensation equa^ to 
112° for 35% unscheduled disability for his back injury,- 
This was in lieu of tne Determ.ination Order award' of compen
sation equal to 32° for 10% unscheduled disability. The ■, 
employer contends that the increased award of compensation 
granted by the Referee is not supported by the evidence and 
reouests the Determination Order award reinstated.

#

The Board finds that the Referee correctly 
facts of this case in his Opinion and Order.

‘eciued tne

After a de novo review of this record, the Board modi
fies the Referee's order. We find uhe claim.ant has c. 25%, 
unscheculed permanent partial disability.- The medical record 
reveals this injury was diagnosed as a lumbar strain. Txxe 
medical treatment has been conservative, and tlie injury has 
resulted in a mild, loss of function.

The claimant is 32 years old, has a nint'n grade educa
tion plus training at, a community college and training as a 
truck driver. At the time of hearing, he'was employed as .a 
truck driver for a different employer and. was able -cc perform 
than job. Also the record establishes that this cliimiant 
cannot return to work in the logging industry or to v;ork -.n 
lumber mills. •

%
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Comparing this case with other cases we have r^viewea, 
v;e find that the'award of compensation for unschedu^<;a di;^- 
ability granted by the Referee is excessive. We find rhar ‘
the claimant has suffered a loss in his wagu--earninv ’Capacity 
and grant him an award of compensation equal to 30® for 23';. 
unschn.;duled disability for this injury. This award of compen
sation is in lieu of all prior awards of unscheduled disadiiiry 
the claimant has been granted for this injury.

ORDER

The Referee's order dated December 17, 1579 is modifi

The claimant is hereby granted an award of corr;pensation 
equal to 80® for 25% unscheduled disability for his mack in
jury. This is in lieu of all prior awards ci unscheduled 
disability the claimant has been granted for this injury.

The remainder of the Referee's order is affirmed.

SAIF CLAIM NOS. C 294661 & C 357427 December 10, 198
DONALD MEYERS, CLAIMANT
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Consolidated Hearing

Upon the conclusion of tne hearing, the Referee chaa.J. 
forward a reccirjnendation on these issues to the Board to
gether with a transcript of the proceedings and the ether 
exhibits introduced at the heciring.

IT IS SO ORDERED.

h hearing is pending in Claim No. C 357427 which was 
estab.-ished for the claimant's March 1, 1972 back injury.
The claimant had requested the Broad exercise its Cwn Motion 
jurisdiction and reopen that claim. The SAIF Corporation 
(SAIF) opposed such an order. The Board referred th-.e case 
for hearing to determine whether the claimant's current 
condition and his surgery of December 1979 was related to 
claimant's original injury ana represented a worseninj 
thereof since the last award or arrangement of comper.iaticn 
or to a.new injury.
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On October 6 , 1980 the claimant/ by. anc. through ^his 
attorney/ requested the Boara exercise its^ Ov;n Motion . 
jurisdiction and remand Claiiri No. C 294661 fur his rebruary • 
i>, 1971 low back and left hip injury. The claimant's ag
gravation rights, have expired in this claim. The claimant 
requested this claim be reopened effective fall of '1975.
It was pointed out that this claim was interrelated to Claim 
No. C 357427 and request if this case was referred to a 
hearing, it be joined wirh that case.

The Board, after reviewing the evidence in Claim No. 
294661, finds it would be in the best interest of the parties 
if it was consolidated with the hearing pending in Claim No.
C 357427. The Referee shall determine if the claimant's 
current condition is related to either his February 5, s971 
injury, to his'March 1, 1972 injury or to a new injury. If 
the Referee finds the claimant's condition is related to 
either the 1971 injury or the 1972 injury, the Referee shall 
determine if this represents a worsening of that injury 
since the last award or arrangement of compensation in the 
respective cases. The Referee shall recommend to ti'.e Board 
which claim, if any, should be reopened and the effective 
date of reopening. .

CLAIM NO. DC 192037 December 10, 1980
MITCHELL A. ROSE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The claimant,' on May 9, 1969, suffered a. compensable 
injury to his back and right knee. This clai'm was initially 
.closed by a Determination Order dated December 7, 1971. The 
claimant’s aggravation rights have expired. The clain'iant has 
been granted awards of corr:pensation totalling i’il 
unscheduled disability for his back injury and 30' 
loss of his right leg.

for 801 
for 201

The Board reoj^ened this claim pursuant to GRS 656.270 
effective September 2, 1980, the date the claimant v.n.s admit
ted to the Pain Clinic. The claimant was aischargec from, the 
Pain Clinic on September 20, 1980.
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On October 8 , 1980, the SAIF Ccri-oration re^vue;'r.ed an 
order closing this claim and determined the claimar/c' s en- 
titler.ient to compensation. It had p;.,d the claima-.iL temporary 
total disability compensation from.September 1, '980 chro.yin 
September 19 , .198 0. The Evaluation division :.t the torkciz;;’ 
Compensation Department on December 1, 1980 recc-'mended this 
claim be closed and the claimant.be granted .in avard of an- 
ditionai temporary total disability compensation from Septem
ber 2 , 1980 through September 19, 1980 and did not recomm.ond 
any additional permanent partial disability co.-pensauion.

The Board, after reviewing this file, agrees with the 
Evaluation Division’s recommendation,

■ ' ORDER

The claimant is. hereby granted'.an award of additional 
■temporary total disability compensation from Septeribor 2,
1980 tnrough September 19, 1980. The record indicares the 
claimant has already been paid this .compensation.

The claim.ant's attorney was compensated by the hoard'o 
Own Motion Order.

WCB CASE NO, 76-3080 December 10, 1980
LAURENCE RYAN, CLAII^T
Larry 0. Gildea, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand for Expedited Hearing

On September 19 , 1980, the claimant, by and through .his 
^.atorney, requested the Board exercise its Own Motion juri^:- 
dicticn pursuant to ORS 656’. 278 and reopen this claim for his 
:^ebruary 2 , 1974 left knee injury. This claim was .slosed oy 
'a ;0‘uly 11, 1975 Determination Order, and the claimant's ag
gravation rights have expired. Attached to this req'Uj.st './as 
uhe Sepuember 15, 1980 report from Dr. Bert. In tha-^ report, 
Dr. Bert reported the claimanc’s knee condiuion had con
tinued to worsen'. .He felt this was due -co the claima.-.t's 
workin>; and the claimant's permanent disability' was worse 
and prevented him from working.

Wausau Insurance Company (Wausau), on November 18, 1:1. D, 
advised the Beard the claimang had lefr the employer he had 
at the time of the 1574 injury and had gone lO v;ork 'for 
another employer. Viausau felt Dr. Bert's report establis}ied 
the claimant's work with his hew employer had caused 'his con- 
uition to worsen and represented a new compensable condition,. 
Wausa'i asked a hearing be-set ro resolve this matter.
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After reviewing - the inf ornation • submitted to us, v/e find 
it would be in the'best interest .of justice.to remand.this• 
case to the Hearings Division to be set for a hearing. Tht: 
Referee shall decide--if ‘the claimant's curre.nt condition is.> 
related to the 1974 injury and .represents a worsening .thereof 
since the last aw'ard or arrangement 'Of compensation. . Upon, 
the conclusion of the' hearing,, the. Referee shall'cause a 
transcript of the proceedings to be prepared.The transcript 
and other exhibits along with the Referee's recommendation, 
shall' be forwarded to'-the Board for its consideration.

The claimant's attorney advised the Board he intends to 
file a new injury claim with the claimant's new employer.
If that claim is" denied and a hearing is requested, that 
hearing should be consolidated with this hearing.

IT IS SC ORDERED. ' '

WCB CASE NO. 79-8147 December 10, 1980

ROMAN C. SMITH, CLAIMANT 
Brink, Moore, et al, Claimant's Attys. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

%

The claimant seeks Board review of the Referee's order 
v/hich affirmed the employer's denial of .his claim. Tne 
claimant contends that he has met his burden of proof that 
he suffered a compensable right knee injury while employed 
by this employer.

The Board finds that the Referee correctly set forth 
the facts of this case in his order.

After a de novo review of this record, the Board re
verses the Referee's order. We find that the evidence in 
this case shows that, on July 10, 1979, while working, the 
claimant stooped down and injured his right knee. After 
this incident, the claimant finished work and v;ent on a 
vacation. During his vacation, the claimant engaged in 
several activities. He stated that his knee ^condition im
proved. He denied suffering any^ new injury to his knee.
Upon his return to his regular job, the claimant experienced 
difficulty with his knee. There is ho evidence''that the 
claimant suffered any intervening injury. The. medical evi- • 
dence does not establish a direct causal.relationship be
tween the claimant's work and his injury. It does, however, 
indicate 'that the claimant's vacation activities could have 
caused or could have'aggravated a pre-existing'condition in 
the claimant's knee. • ’
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We.find that the lay testimony in this case convinces . 
us that the:claimant, more probably than not, injured his 
right knee as he contends. We find the rationale expressed 

■ in- the'case of Volk v. Birdseye Division, 16 Or. App. 349, 
518 P2d 672 (1973) helpful and persuasive to this case.- Our 
case is not complicated. ■ There is no evidence that he in
jured his knee while on vacation. In fact, the evidence 
indicates that his knee condition actually improved. The 
evidence establishes the claimant had no other injury to 
his knee, other than a bruise.' Viewing this evidence and 
drawing from it all inferences favorable to claimant, we 
reach the conclusion he suffered a compensable injury to 
his. knee.. Therefore, the Board sets aside the employer's 
denial of this claim and remands this claim to it for accep
tance and payment of compensation and other benefits pro
vided for.by law until closed pursuant to ORS 656.268. The 
claimant's attorney is entitled to a fee for prevailing in 
overcoming the employer's denial.

ORDER '

The Referee's order dated May 16, 1980 is. reversed in 
its entirety.

The employer's denial dated August 30, 1980 is set 
aside and this claim is remanded to it for acceptance and 
payment of compensation and* other benefits provided for by 
law until closed pursuant to ORS 656.268.

The claimant's .attorney is granted a fee of $800 for 
prevailing in overcoming the employer's denial. This fee 
is for his services at both the Hearing and the Board levels

CLAIM NO. C 473316 December 10, 1980

MICHAEL W. SOCIA, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On October 28 , 1980, rhe claimant, by and “hrouv'h his 
attorney, requested the Board exercise its Own Motion 
jurisdiction and reopen this claim for his October 25, 19/3 
right knae injury. This claim v.’as originally closea and the 
r.laimant's aggravation rights have expired.
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Ir July .1980, .Dr. Bert diagnosed chondro.T.alacia of .t/.e 
patell.a. Conservative treatnent was begun. ' By'Septenber ''''
1 980 , he felt.the claimant needed'a brace,for his leg. Dr. 
Bert related the need for this care to the'claimant's original 
injury and felt it represented a worsening .ofthat cohditi.ci-.. 
Dr. Bert reported the claimant was unable.to work from 
August 27, 1980 'to October 9, 1980 when the claimant ob
tained a brace and Dr. Bert released him for 'regular work;.

The SAIF Corporation, on November 21, 3.980', advised the 
Beard it-did not oppose'an Own Motion Order reopening this 
claim for te.mporary total disability .compensation from'
August 27, 1980' to October 9, 1980, less time worked.

After reviewing this record, the Board fdnds the 
evidence sufficient to warrant reopening of this claim for 
payment of temporary total''disability compensation from 
August: 27, 1980 through October 9, 1980, 'less rime worked 
..md other benefits provided for bylaw.. 'The clairriant' s 
attorney is entitled to a fee equal to 25% of this award of 
temporary total disabilty compensation not to exceed $250.

IT IS SO ORDERED.

CLAIM NO. C 479259 December 10, 1980

JUDY KAY TRUESDALE, CLAIMANT _ ,SAIF, Legal Services, Defense Atty.
Own Motion Order

On November 16, 1973 the claimant injure! her ri’..hc 
.-:nee. This claim was closed and the claimant.’s aggraw.tion 
rights have expired.

-he 
1-

T'ne SAIF Corporation, on November 17 , 1930, • adv.i sec 
Beard it had received various medica* reports regard._ng rrm 
claim, and forwarded copies of them to the Board. - -.It indi
cated that, after reviewing these reports, it opposed an 0’'.n 
Motion Order reopening this claim since it did net ap->pear 
that the claim.anr's condition had m.aterially worsen'-^a sinc>.- 
the last arrangement of compensation.

In April 1980, Dr. NelsOi: reported rhe cla.im.ant hat
steps - and'had fallen on 

Laps after _
artri.ppea running up some

k’.'iee. The claimant indicated ehat t'nree
'incident her right calf, began to swell. The diae-nos.LS V7: 
thrombephiebitis of 'the right calf and a recent injury to 
the right knee. Dr. Nelson v.'as unable to relate the tlai:. 
ant's .fall to her old knee injury.
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The Orthopaedic Consultants, in October 1980, opined 
the clniraant's condition remained medically.^tadionary.
They could not relate the thrombophlebitis condition to her 
original injury. ...

After reviewing, this case, the Board does not find the 
evidence is sufficient to warrant the reopening of this 
claim at this time under its Own Motion jurisdiction. 
Therefore, the Board will not order this claim reopened 
pursuant to ORS 656.278.

IT IS SO ORDERED.

WCB CASE NO. 79-7117 December 11, 1980
JERALD PAUL FLOWER, CLAIMANT 
James F. Larson, Claimant's Atty.
Marcus K. Ward, Atty. for SAIF.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's order which set aside its denial of the claimant's 
aggravation claim and ordered it to accept that claim. The 
SAIF contends that its denial should have been affirmed.

The Board finds that the Referee correctly recired the 
facts of this case in her order.

After a de novo review of this record, the Board reverses 
the -Referee's order. The last award of compensation in this 
case was made by the October-11, 1978 Determination Order. We 
must determine if the claimant's condition'due to-his July 
12, 1978 injury has worsened since that date. Based on the 
record in this case, we do not find that if has. The medical 
•evidence indicates that the claimant did have continuing low 
back pain after his July 1978 injury. Drs. Eoye and McVey 
both felt that the claimant's condition would improve with ■ 
physical therapy. However, neither doctor reports that the 
claimant's condition had worsened. Dr. Boye had, prior to 
this claim being initially closed,' recommended physical ther
apy. Both brs. Anderson and Boye, prior to the claim being 
closed, had reported that the claimant had complaints of low 
back pain, but still they found the claimant's condition was' 
stationary and felt that he did not have any permanent im
pairment. The claimant worked in the construction field and 
also as a self-employed wood cutter after this claim was closed 
We find that.the evidence in this case does not establish that 
the claimant's condition has worsened since the last award of 
compensation. Therefore, the Board reverses the Referee's 
order and restores the SAIF's denial and affirms it.
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ORDER
The Referee's orders dated April 3, 1980 and April 28, 

1980 are reversed in their entirety.

The SAIF Corporation's denial dated July 30, 1979 is 
restored and affirmed.

WCB CASE NOS. 79-8388 & 79-5430 December 11, 1980
CLAUDIA GEORGE, CLAIMANT 
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corporation (SAIF) .seeks Board review oi the ' 
Referee's order which remanded this claim.to it for acceptance 
and payment of the benefits from November 29, 1978 and awarded 
the claimant's attorney a fee. The SAIF contends the claimant 
failed to prove a compensable aggravation claim, and if she 
did, it is the responsibility of another carrier.

The -Board finds the Referee correctly -recited the facts 
of this case in his order.

After a de novo review of this record, the Board reverses 
the Referee's order. There are two claims involved in this 
case.

On June IS, 1977, the.claimant injured her heck and upper 
back v/hile employed by the Fireside Cafe whose workers' 
compensation coverage was provided by Farrr.ers Insurance Group 
(Farmers). This claim was closed by a Determination Order 
dated December 9, 1977 which granted the claimant-an award of 
temporary total disability. This was appealed, and in an 
Opinion and Order dated May 24, 1979, the claimant was granted 
an award of compensation equal to 32° ^for 10% unscheduled 
disability for this injury. In February 1980 this order was 
affirmed by the Board.

On May 2, 1978, the claimant suffered an injury to her 
low back while employed by a different employer whose workers' 
com.pensation coverage was provided by the SAIF. The last 
award or arrangement of compensation in this claim was made 
on November 20, 1978 when the parties entered into a stipula
tion which granted the claimant an award of compensation equal 
to 64° for 20% unscheduled disability for this injury.
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We do not find the claimant's testimony in this case 
to be credible.. In comparing her testimony at this hearing 
with that from the earlier hearing, the Board finds many in
consistencies. Further, claimant's reason for leaving her 
job at The Towers is suspect and very possibly is not because 
of back complaints.

Vie do not find the weight of the evidence establishes 
that the claimant's condition related to either her June 1977 
injury or May 1978 injury has worsened since the last award • 
of -compensation in the respective cases. Dr. Chester's, 
opinion that the claimant's condition had aggravated is not 
supported by any objective findings.

In October 1978, shortly before the alleged period of 
aggravation. Dr. Chester indicated claimant’s pain was the 
•result of tension and nothing definitive could be done about 
it until she learned to get' rid of stress in some other way.
Ke had been treating claimant for several m.onths, attempting 
to find some treatment which would help her. All the evidence 
indicates a continuation of medical treatment for claimant's 
subjective symptoms. When claimant quit her job at The 
Towers, the fact was merely mentioned by Dr. Chester. Kis 
medical reports before and after the alleged "aggravation" 
are basically the same. In March 1980, he became much more 
explicit in his description of claimant's condition in 
November 1978. The Board notes that few of these findings 
were mentioned at the time of claimant's aggravation and 
would question 'the reliability of'Dr. Chester's other reports. 
The Northwest Pain Center found little significant physical 
limitations. Dr. Embick indicated no need for'further treat
ment and the 20% award previously granted was adequate. The 
Orthopaedic Consultants found no objective findings to sug
gest any loss of function in the cervical spine. We conclude 
that the weight-of the medical evidence does not support 
either of the claimant's aggravation claims and affirm the 
denials issued by Farmers and the SAIF.

The Referee relies upon the "last injurious exposure 
rule" in reaching his conclusion. Vie do not find that this 
rule is applicable to the facts of this case. In this case, 
there were two distinct areas of the body that v/ere injured. 
The upper back and neck were injured in June 1977, and the 
lower back was injured in May 1978. The rule relied upon 
by the Referee applies only where there are two successive 
injuries to the same body part.

In conclusion, we reverse the Referee's order in its 
entirety. The claimant is entitled to continuing medical 
care and treatment for the residuals from her injuries pur
suant to ORS 656.245. All conditions related to her neck 
and upper back should be the responsibility of Farmers;
~SAiF is res^niible for any problems relat^’ to He~'low -baclc^ 
The denials issued by Farmers and the SAIF of the claimant's 
aggravation claims are restored and affirmed.
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ORDER
The Referee's order dated June 30, 1980 i's •reversed' in 

iuS entirety. ‘ ' - ' .

The SAIF Corporation's and Farmers Insurance Ccrripany' 5' 
denials of the claimant's aggravation claims are -rescored and 
affirmed.

m

WCB CASE NO. 79-2703 December 11, 1980

BETTY L. JONES, CLAIMANT 
Brian Welch, Claimant’s Atty. - 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimiant seeks Board reviev/ of the Referee's order 
which approved the SAIF Corporation’s (SAIF) denial of her 
claim. The claimant contends the Referee erred in affirmiing 
SAIF's denial■because she has proven she suffered a disabling 
occupational disease.'

The Board finds the Referee correctly recited the facts 
of this case in her order.

After a de novo reviev/ of this, record, rhe, Board sets 
aside the SAIF's denial and remands this claim to it for 
acceptance and payment of com.pensation and other benefits 
provided for by' lav/ until closed pursuant to ORS 656.268.

The claimant worked for nine years with this employer 
without experiencing difficulty with her arms. Only after 
being shifted to a more strenuous ,shift in 1977 did claimant 
experience difficulty with her arms. The Orthopaedic Con
sultants opined that claimant’s condition in, her arms, diag
nosed as bilateral chronic humeral epicondylitis, v/as "occu
pational and not due to any specific accident." They felt 
this condition was the cause of claimant’s inability to work.

Dr. Sulkosky, one of claimant's treating physicians, 
felt that claimant's v/ork which required repetitive lifting- 
type maneuvers was. a "common denominator in a lateral epi
condylitis." Also he.felt claimant's work caused her arm 
pain to increase to the point she needed 'medical treatm.ent.

m
-308-



m

#

Claimant was seen by Drs-. Moseley, Stephens and Spauld
ing. Dr. Moseley does not feel claimant's work caused her 
lateral epicondyle condition, but he felt it did cause her 
condition to be:'more symptomatic. Dr. Stephens does not 
have an opinion on the relationship between claimant's work
and her bilateral epicondylitis cbn’diti'on'. 'Dr^“'"'Spaulding 
did not feel' claimant's work caused this condition but 
notes that such a condition could be aggravated by the 
work performed by the claimant.

We are more pursuaded by the opinion of the Ortho
paedic Consultants and Dr. Sulkosky. They relate claimant's 
bilateral epicondylitis condition to her work with this 
employer. Drs. Spaulding and Moseley feel, while claimant's 
work did not cause this condition, it pould have worsened it. 
Based on the fact claimant worked for this employer for nine 
years without difficulty until her shift change in 1977 
which was more strenuous work and the beginning of her arm . 
pain, and the more persuasive medical reports, we find 
the claimant has proven her bilateral epicondylitis con
dition is compensable. Therefore, the Board reverses the 
SAIF's denial.

The Board would also order a penalty equal to 25% of 
the temporary total disability compensation due claimant 
from January 17, 1979, the date claimant filed the claim, 
until June 26, 1979, the date of the SAIF's" denial, less 
time worked, for the unreasonable delay in accepting or . . 
denying this claim. The Board affirms the Referee's award 
of .an attorney fee in this case for the SAIF's action.

ORDER
The Referee's order dated May 29, 1980 is modified.
The SAIF Corporation's denial dated June 26, 1979 is 

set aside, and this claim is remanded to it for acceptance 
and payment of compensation and other benefits provided for 
by law until closed pursuant to ORS 656.268.

Claimant is hereby granted an additional award of com
pensation as a penalty for the SAIF Corporation's unreason
able delay in accepting or denying this claim, equal to 25% 
of the. total temporary disability compensation due claimant 
from January 17, 1979'to June 26, 1979, less time worked.
The award of an attorney's fee of $200 to claimant's attorney 
is affirmed. '

The claimant's attorney is granted a fee equal to $800- 
for his services at the Hearings and Board levels for pre
vailing in overcoming this denial.
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WCB CASE NO. 79-717 December 11, 1980

GARY L. MUEHLHAUSEN, CLAIMANT 
Pozzi, Wilson, et al. Claimant's Attys, 
Schwabe, Williamson, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled matter by 
the claimant, 'and said request for review now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final be operation of lav;.

December 11, 1980WCB CASE NO. 79-6300 

LARRY R. PAYN, CLAIMANT
Olson, Hittle, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order for Hearing

Or. December S, 1980 the Board issued an order rei.'.andinc 
this claim to the Hearings Division to be set for a hearing 
on the- claimant’s request for a hearing on the January 18, 
1979 Determination Order. The claimant is entitled to a 
hearing on the adequacy of the Determination Order, even 
though subsequently this claim was _reopened and closed by 
the Board under ORS 656.278. However, prior to the Board 
exercising its own motion jurisdiction, the claim had been 
reopened prior to expiration of claimiant's aggravation right; 
and the January IS, 1979 Determination Order was issued and 
closed under ORS 656.268. Therefore, the claimant is en
titled to a hearing- on this Determination Order. T:ie Bearn 
had previously referred the claimant's own motion request to 
be consolidated with the hearing on the extent of drsabili-y 
awarded by the January 13, 1979 Determination Order. These 
tv;o cases should not have been joined. We are vacatir.g cur 
December's, 1580 order and order this claim to be set in the 
normal course for hearing on the claimant's request for a 
hearinc.

till;

ORDER

The Board's order dated December 8, 
matter is to be set for hearing.
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BILL W. SAVAGE, CLAIMANT 
Phil Ringle, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

WCB CASE NO. 79-8705

The claimant seeks Board review of 
which allowed the SAIF Corporation (SAIF 
claimant's temporary total disability be 
his request for penalties and attorney f 
contends the SAIF improperly terminated 
disability compensation benefits and he 
attorney fees and penalties for the SAIF 
termination of his benefits and delay in 
Referee also found that ORS 656.325 was

December 11, 1980

the Referee's order 
) to suspend the 
nefirs and denied 
ees. The claimant 
his temporary total 
is entitled to 
's unreasonaole 
paying them. The 
unconstitutional.

The claimant, then a 46-year-old deputy sheriff, on 
April 22, 1977, injured his back v;hile trying to arrest and 
subdue a person and fell and pulled his back. This,injury 
v;as diagnosed as a probable herniated disc at L4-5 level.
A myelogram and, if necessary, a laminectomy was suggested.
The claimant declined to undergo either procedure.

In November 1977, Dr. Parvaresh, a psychiatrist, reported 
•he had treated the claimant in 197.2 after the claimant suffered 
a neck,injury. Dr. Parvaresh reported the claimant was 
"deathly" afraid of any surgery or diagnostic orocedure and 
was having difficulty sleeping-and becoming anxious and upset. 
He did not feel the claimant, psychologically, could "handle”, 
surgery.

Dr. Pasquesi, in December 1977, reported the claimant's 
condition was stationary. He' felt the claimant had impair
ment equivalent to 10% of a whole man on the basis of chronic 
moderate pain. ^

Dr. Parvaresh, in February 1978, opined rhe claimant 
displayed signs and symptoms of a psychoneurotic disorder 
associated with depression and psychophysiological musculo
skeletal disorder. He rated the claimant's impairment at not 
greater uhan 15%.

On March 16, 1978, a Determination Order granted the 
claimant an award of temporary total disability compensation.

After the SAIF denied responsibility for the claimant's 
gastro-intestinal problem, a hearing was held/ and Referee 
Ail ordered the SAIF to reopen this claim effective September 
26, 1978, set aside its denial of the claimant's gastro
intestinal problem and granted the claimant's attorney a fee.
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After the claim was reopened, the claimant received 
treatmenr for his psychological condition.

In August 1978, Dr. Intile reported the claimant had 
been having recurrent episodes of vomiting. He could not' • 
determine the cause of the vomiting, but felt it might be 
related to the claimant's "psychologic overlay" associated 
with his various physical complaints.

The claimant was advised by a letter dated September 11, 
1979 that the SAIF wanted an independent evaluation of his 
back injury and had scheduled an appointment for him to be 
examined by the Orthopaedic Consultants. The letter advised 
the claimiant that if he failed to keep this appointment, his 
teniporary total disability co.mpensation benefits could be 
terminated.

The claimant's attorney advised the SAIF that the claim
ant did not feel he should be re-examined by the Orthopaedic 
Consultants, and the appointment should be cancelled. . Further 
the claimant's attorney indicated that, when the claimiant 
had last been examined by them., it caused him to "be physi
cally distraught and emotionally upset."

The SAIF then advised the claimant if he did not keep 
this appointmient, it would seek permission' to suspend his 
temiporary total disability compensation. The claimant failed 
to keep the appointment.

On September 21, 1979, the SAIF requested permission to 
suspend the claimant's temiporary total disability compensa
tion benefits. The claimant objected to this action.

The Compliance Division, on September 27, 1979, author
ized the SAIF, pursuant to ORS 656.325, to suspend his terr.- 
porarv total disability compensation benefits as of September 
19, 1979.

The claimiant testified he did not keep the appointment 
with.the Orthopaedic Consultants because he had been humili
ated, ridiculed, and suffered increased pain and discomfort 
during their excuri and after it. Also, he stated, due to his 
psychological disorder, he became ill when he was subjected, 
to an orthopaedic type of examination. He felt he had been 
treated unfairly by the doctors associated v/ith the Ortho
paedic Consultants'.

A Determination Order dated December 13, 1979 awarded 
the claimant temporary total disability compensation. .It 
recited that there v/as insufficient information to support 
an award of permanent partial disability and that a determin-. 
ation of perm.anent partial disability would be m.ade when ade
quate infonr.ation w^as received.
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The Referee found that ORS 656.325 was unconstitutional. 
Hov/ever, on the merits of this case, the Referee found the 
claimant's refusal to be exam.ined by the Orthopaedic Con
sultants was unreasonable. The Referee did not find that 
the SAIF ‘ s action in this case was, unreasonable'and declined 
to assess a penalty or grant the claimant's attorney a fee.
The Referee amended his order and ordered that'the SAIF 
could suspend temporary total disability comipensation bene
fits from. September 19, 1979 until 30 days from April 19, 1980 
during which time the claimant v;as to be ex£imined by a 
physician designated by the SAIF. The Referee also set 
aside a Determination Order dated December. 12, 197-9 and 
ordered this claim closed pursuant to ORS 656.268 after the 
claimant had been examined.

A.fter a de novo review of this record, the Board modi
fies the Referee’s order. We reverse the Referee's finding 
that ORS 656.325 is unconstitutional. See In the Matter of 
the Com.pensation of John O'Neal, WCB'Base No. 79-6714, de
cided June 11, 1980.

On the merits of this case, v/e agree with the Referee 
that the claimant's refusal to keep his appointment with the 
Orthopaedic Consultants was unreasonable. The .insurance 
carrier has the righr to have the injured v/orker examined 
by a medical doctor of their choice. The facts in this 
case do not lead us to a finding that the claimant was 
reasonable in his refusal to be examined by rhe Orthopaedic 
Consultants. We find the Compliance Division properly issued 
the Determination Order of December 13, 1979. The SAIF Cor
poration, under-authority granted by the December 13, 1979 
Determination Order, suspended the claimant's temporary total 
disability compensation benefits. We find SAIF's actions 
v/ere proper in this case and find no reason to assess penal
ties and attorney fees.

W'e find the Determination Order dated December 13, 
1979 should be reinstated.

ORDER

The Referee's order dated March 13, 1980 as amended 
by his April 10, 1980 order is modified.

The SAIF Corporation, with the consent of the Com
pliance Division, is authorized, pursuant to ORS 656.325, 
to suspend the claimant's temporary total disability bene
fits effective September '19, 1979 until he submits to an 
examination by a physician or physicians of his -choice.

The Determination Order dated December 13, 1979 is 
reinstated and affirmed.
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WILLIE STREETER, JR., CLAIMANT 
Hilson & Eder, Claimant's Attys.
Lang Klein et al, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board review of the Referee's order 
entered in rhis case. The employer contends claimant is 
not entitled to compensation for temporary total disability 
from March 10, 1977 through October 7,-1978 nor to.penalties.

Claimant, then a 37-year-old finishing grinder v/ith 
this einployer, on December 8 , 1974, filed a claim indicating 
than his left hand and wrist had become sore and swollen 
while working. His condition was diagnosed as deQuervain's 
disease bilaterally with the right side having been previously 
treated by surgery for release of the tendon sheath over the 
right radial head.

Claimant was hospitalized, and on February 11, 1975, 
release surgery v/as performed on the left wrist. ' Dr. Schlim 
reconuTiended that claimant change jobs. Claim.ant subse
quently underv;ent three additional surgical procedures on 
his left hand for recurrences. Dr. Schlim, on January 15, 
1976, noted claimant continued to complain of his wrists 
being extremely sensitive, but the doctor felt that claimant's 
condition was medically stationary.

A Determination Order dated May 11, 1977 awarded 'claimant 
temporary total disability compensation and compensation equal 
to 30° for 20% loss of use of his left forearm. Reconsidera
tion of this order was requested, and a Determination Order 
dated October 5, 1977 affirmed the first Determination Order,.

■In April 1978, Dr, Langston reported claimant continued 
no complain of pain in his left hand and felt claim.ant had a 
definite functional component. He felt claimant had dis- ' 
ability equal to 20% loss of function of the arm. Dr. Lang
ston felt claimant was employable in occupation other than 
grinderman.

WCB CASE NO. 78-3268 December 11, 1980

in uune 1978, examined claimant and relt' 
" (1) Painful neuroma-, superficial branch.

Dr .■ Gill, 
claimanr. had a
radial nerve, (2) significant functional overlay." He felt 
that the disability claimant reported far exceeded any ob
jective findings of disability. Dr, Gill felt additional 
surgery might be considered only if consultations with Dr.' 
Smith were carried oui 
functional problems.

to determane the extent of claimant's
m
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# On October 9, 1978, Dr. Smith reported he felt due to 
claimant'' s continuing complaints of pain and his re-examination 
of claimant, claim.ant did have a larger neuroma than at the 
time of. the previous surgeries.- He felt claimant should have 
further surgery. Dr. -Smith related the need for this sur
gery to claimant's original injury. On December 11, 1978,
Dr. Smith excised the neuroma of the superficial radial nerve 
of claim.ant's right wrist and embedded a "stump" in the flexi 
carpi radialis.

On .^pril 30, 1979, Dr. Smith reported claimant could re
turn to v;ork as of March 26, 1979 and found claimant's con
dition was medically stationary.

In May and September 1979, Dr. Smith reported claimant 
still had mild discomfort in his wrist. He felt claimant 
should be retrained and claimant had mini.mal "physical loss. " 
Dr. Smith felt claimant should not lift over 50 pounds.

Claimant was referred for vocational assistance in 
November 1979. He indicated he wished to return to janitorial 
work. because he had transferrable skills in that area, he 
v;as not classified as a vocationally handicapped worker. 
Employment re-entry assistance- was provided to claimant.

The insurance carrier for the employer was advised on' 
November .28, 1978 that the neuroma was causally connected to 
claimant's industrial injury and surgery was recomm.ended. It 
began paying claimant temporary total disability compensation 
as of December 11, 1978, the date of claimant's surgery.

The Referee found the award of permanent partial dis
ability correctly compensated claimant for any loss of fun
ction of.his forearm he has due to this injury. However, 
the Referee ordered payment of temporary total disability 
compensation from March 10, 1977 through December 11, 1978 
inclusively 'less tim.e worked; assessed a penalty equal to 
25% of the temporary total disability compensation due from 
June 28, 1978 through December 11, 1978 and granted claimant's 
attorney a fee equal to $500 for the carrier's failure to 
correctly process this claim and granted claimant’s attorney 
a fee out of the- increased temporary total disability com
pensation.

After a de novo review of the record in this -case, we 
reverse the.Referee's order. The evidence in this case 
establishes that claimant's condition was medically sta
tionary and temporary total disability compensation properly 
uermi.nated on March 10, 1977. Claimant was entitled to 
temporary total disability compensation as of the date of 
his. hospitalization and his claim was properly re-opened 
by employer's carrier at that time.
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The Board also reverses the Referee's award of penalties 
and attorney fees based on the carrier's improper processing 
of this claim. The carrier properly commenced payment 'of 
compensation effective December 11, 1978, the date of claim
ant’s last surgery. We find -the carrier was not. unreasonable 
or negligent in processing this claim.

ORDER

The Referee's order is reversed in its entirety.

■ NOTICE TO ALL PARTIES; This order is final unless, 
within 30 days after the date of mailing of copies of this 
order to the parties, one of the parties appeals to the 
Court of Appeals for judicial review as provided by ORS 
656.298.

December 11, 1980WCB CASE NO. 78-2024

EVA S. WALLACE, CLAIMANT 
Richard T. Kropp, Claimant's Atty.
R. Ray Heysell, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

. The employer-insurer seeks Board review of the Referee's 
order entered in this case. On March 19, 1980 the potties 
agreed to an Amended Order to be made a part of the Referee's 
order. Kov;ever, the employer-insurer had requested the Board 
reviev/ of this case on March 14, 1930, Therefore, che Ref
eree lost jurisdiction in this case and the Amended Order _s 
null and void. The employer-insurer contends that the claim
ant did not prove a compensable aggravation claim.

The Board finds that the Referee correctly recited uhe 
facts of this case in his order.

. After de novo reviev;, the Board modifies the Referee's 
order. We find the Referee erred vfnen he ordered part of 
this ciairi reopened and closed the remainder with a deter- 
m.ination of perr:;anent partial disability. After thorough 
reviev; of the evidence, t.he Board concludes the claim should 
be reopened v;ith a closure pursuant to ORS 636.268 , v;hen one 
condition is stationary. Therefore, ohe Board modifies one 
Referee's order and orders the foilov;ing:

IT IS HEREBY ORDERED that the claimant's claim for 
•aggravation of the October S, 1972 injury be allowed and the 
claim is remanded to the carrier for acceptance and payment 
of compensation commencing on May 31, 1977 until closed pur
suant to ORS 656.268.
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IT IS FURTHER ORDERED that the claimant's attorney is 

granted a fee of $900 to be paid by the insurer and the em- - 
ployer in addition to and not out of the compensation due the 
claimant for prevailing upon the denial of the claim for 'ag
gravation issued by the insurer.

IT IS FURTHER ORDERED that the claimanr's attorney be 
paid a fee of $500 for prevailing in this case at the Board 
level. This fee is in addition to all others granted in 
this case. -

WCB NO. 79-10, 193 December 16, 1980
MARVIN ANDERSON, CLAIMANT 
Gary D. Allen, Claimant*s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant seeks review by the Board of the order of nhe 
Refer^iie wl'.ich' affirmed the SAIF's denial of November 2C, 1979.

Claim;ar.t v/as and still is employed by Fairview Hospital 
and Training Center as a therapy technician. In the cctrse of 
his employment', one of his job responsibilities is the toilet 
training oi approximiately 16 mentally-retarded 18 to 20 year olds 
This puts claimant in daily contact with feces material as the 
patients often soil themselves.

Claimiht alleges that his work, caused himi to develop A type- 
hepatitis. Claimant testified that at home he has well v/ater 
and a septic tank. Claimant's friends, neighbors and his -wife 
and five children have drank from this well water and no one 
developed hepatitis.

A county health representative testified at the hearinc/ 
that A type hepatitis is transmitted the fecal-oral route and rs 
called infectious hepatitis. In 1979 Marion County had 75 s'uch 
cases, one of them, appearing at Fairview in May 1979. Type 3 
hepatitis is a ser'om form from blood or needles.

Clair.'.ant filed his claim for occupational disease alleging 
exposure on October 8,’ 1979 . Kis claim was denied by the Fund- 
on November 20,1979.

A sanitarian checked out claimant's well in November 1979 
and found the water supply was unsafe and claim.ant needed to add 
chlorine. Lab reports, which the Referee would not adn»it into 
evidence, indicated claimant had bacteria in the v;ater. Hepatrui 
is caused by a virus.
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The Chief Medical officer at Fairview, Dr. Miller, testified 
at the hearing also. He indicated that in 1579 several hepatitis 
3 type carriers were discovered. One of these ended in death.
The coctor did adrriit that a mild hepatitis A type ’case in pa
tient could possibly be overlooked and treated as flu witno.ut . 
the hepatitis being discovered. He testified that the coTiforms 
found in claimant’s well water did not cause hepatitis. The 
doctor's opinion was that claimant did not get his hepatitis 
exposure at Fairview.

Claimant sought medical treatment from Dr. McIntyre v/no 
reported on February 1, 1580 that, based on a reasonable medical 
probability, claimant contacted his hepatitis in the course of• 
his emploiCTient. The doctor noted that the chief method of tran
smission was fecal-oral route and that it was obvious that one 
would be more exposed to this disease in an instiuutio.nal set
ting, especiaTly if one was caring for the needs of the retarded.

The Meferee found that the presence of an A type virus, at 
Fairview had not been established and, therefore, he affirmed the 
denial of compensability.

The Eocird, on de novo review, would reverse the Referee’s 
conclus-ior..

The Beard finds that it is m.ore probable than not that 
claimant developed his hepatitis from exposure at Fairview. 
Claimant \/orked daily with fecal material, and none of this 
virus was found to be present in nis well water. F urtl.er, Dr. 
McIntyre, based on a-reasonable medical probability, found 
claiiTiant's condition arose out of his emplo^m-ient at Fairviev/.

The Board further wants to point out that the Referee's 
failure to adir^it the test results fromi the' laboratory on claim
ant’s well sarr.ples was in error. These exhibit findings were 
conducted by experts and were properly presented .to the Referee 
as evidence in this case.

ORDER

The order of the Referee dated July 15, 1980 is hereby 
reversed.

Clairr.ant's claim is remanded to rhe Fund for acceptance 
and' payment of corripensaticn as provided by law until closure 
is authorized pursuant to ORS 656.268.

Clairi'ant's attorney is hereby granted as and for a reasc.'iable 
attorney fee for prevailing on a denied claim $500 at the 'hearing 
level and $250 at Board level, payable by the SAIF Corporation.

#
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PAULETTE AYO-WILLIAMS, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Order

CLAIM NO. D 61541 December 16, 1980

Cr. December 2, 1930, the SAIF Corporation (SAIF) ad
vised zhe Board the claimant’s aggravation rights in this 
claim for her November 24, 1974 injury had expired. The 
SAIF provided the Board with medical reports which indicated 
uhe claimant, on October 3, 1980, was hospitalized and 
underwent a myelogram which revealed a herniated disc at the 
L4-5 level on the right. Dr. Buza, on October 17, 1930, 
operated on the claimant's back and related the need for 
this surgery to the claimant's original injury as did Dr. 
Warner. The^ SAIF did not oppose an Own Motion Order re
opening this claim.

h’e have reviewed the medical reports submitted by the 
SAIF and find this claim should be reopened effective Octcbe; 
3, 1960, pursuant to ORS 656.278.

ORDER

This claim is reopened effective October 3, 1980 for 
payment of compensation and other benefits'provided for by 
:law until closed pursuant to ORS 656.278.

WCB CASE NOS. 79-11, 012 & 79-7210 December 16, 1980
ROBERT BARNETT, CLAIMANT ,
Roll, Roll & Westmoreland, Claimant's Attys.
Lang, Klein, et al,. and, Schwabe, Williamson, et al, Employer's Attys. 
MacDonald, McCallister, et al, Attys. for SAIF.
Order Denying Motion

C:i October 28, 1980, an Opinion and Order was er.zered 
in this case by Referee Neal v7hich set aside EBI ’ s dcinial of 
the claimant's claim for his peptic ulcer condition and re
manded ■rhe claim to it for acceptance and pa\ment of compen
sation and other benefits provided for by law. EBI re
quested the Referee reopen the record and admit an August 
2c, i960 report by Dr. Heinonen. The Referee denied this 
request but included that report as part of the record for 
appeal purposes. Both EBI and the claimant have requested 
the Board review this case.
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Cn November 19, 1980, E3I moved the Board to ad*:.it Dr. 
Keinonen's August 28, 1980 report as newly c.^scovered 
evidence pursuant to OAR 436-83-700 (5) .

We have reviewed this motion and deny it. ■ V7e review • 
tnese cases de novo.. In our review, we will decide if- the 
Referee was correct in not considering this report and 
whether we should consider it.

ORDER

EBI's motion to admit newly discovered evidence is 
denied.

December 16, 1980WCB CASE NO, 78-2939
GWENDOLYN CRIPPEN, CLAIMANT
Pozzi, Wilson, et al. Claimant’s Attys.
John Klor, Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Order on Remand

The employer, by and through ius attorney, on.'..■ovember 
17, 1980 advised the Board it had an additicnai report 
dated June 13, 1978 from Dr. O’Hollaren which should have 
been considered by the Referee. Kov/ever, before t'r.u Referee 
could consider this report, the claimant had requested the 
Board review the Referee's order. The employer requested 
the Board either accept this report as part of the. record 
or remand this case uo Referee Mongrain so he could complete 
the record in this case.

On November 25, 1580, the claimant, by and through her 
attorney, advised the Board it did not oppose remanding this 
case to Referee Mongrain for consideration of the additional- 
report or receiving that report as part of the record.

After considering this matter, we find it would be in 
the best'interest of justice that this case be remanded to 
Referee Mongrain for consideration of-the June 15, 1578 
report of Dr. O'Hollaren and the issuance of an Opinion and 
Order'in this case.

IT IS SC ORDERED.

#

%
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WCB CASE NO. 79-5551 December 16, 1960
ROBERT, A.. DAVIS, CLAIMANTBdiineff , Muller & Marshall, Claimant’s Attys.. SAIF,.^Legal^Services, Defense Atty.
Request for Review by Claimant

The claimant seeks Board reviev; of the Referee's Opin
ion and Order which affirmed the SAIF Corporation's (SAIF) 
denial of his claim. The'claimant contends that he has 
proven his respiratory problems are compensable under the 
workers' compensation law.

The Board finds that the Referee correctly recited rhe 
facrs of this case in his Opinion and Order.

The majority of the Board affirms the Referee's Opinion 
and Order. The claimant began working for nhis employer 
in September 1977 and filed a claim for his respiratory 
problems in January 1979. Dr. Lahri, the claimant's treat
ing physician, reported that the claimant had a history of 
recurring, pharyngitis from 1976 through 1979. After the 
claimant left work with this employer. Dr. Lahti stated 
the claimant had not had any sore throats, and it was his 
opinion that the claimant's chronic pharyngitis was due to 
either the working conditions at this' employer's place of 
business or due to an allergy to one of the substances used 
in the work, or.a combination of both. Dr. Lahti felt it 
would be difficult to prove anything other than a time' 
relationship between the claimant's work and his develop
ment, of this condition. The majority of the Board does 
not find'that Dr. Lahti's temporal relationship is suffi
cient to prove the claimant's condition was caused by his 
work v;ith this employer. The other medical evidence estab
lishes that the claimant's condition is due to some cype 
of viral infection. There is no evidence which links this 
viral infection to the claimant's work. Further, Dr. Lahti's 
opinion is not supported, by any evidence or findings, 
other than or. a temporal basis nor does it in any v;ay de
scribe' the basis for his conclusion. ■ Therefore, -che major
ity cf the Board affirms the SAIF's denial of this claim.

ORDER
The Referee's Opinion and Order dated'. May 15, 1980 

is affirmed.-
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I respectfully dissent from the majority opinion of the 
Board as follows:

I find claim.ant's claim is compensable. Claimant's 
testimony, as corroborated by the 'employer/ownerindicates 
claimant's work environment during the winter months of 1979 
was in a building with the doors wide open and the work area 
w^as not heated. The environment was wet and crafty.

Claimant''£ treating physician, Dr, Lahti-, first saw 
claimant on January 2, 1979 and indicated' that claimant's 
condition -of streptoccoceal pharyngitis was due to indus
trial exposure.

In a repcru dated September 13, 1979, Dr. Lahti elab-, 
orated. It^ v^as his opinion that claimant's chronic 
pharyngitis was due to either the working conditions 
or an allergy to a substance used at his emplcyment or a • 
combination of the two.

The only other medical evidence is that' of Dr. Burrows 
who saw’ ciaiir.ant at the hospital and who made a diagnosis 
only and SAIF’s medical consultantDr. -Much. Dr. Much never 
examiined or evaluated claimant and found no relationship of 
his condition to his work.

I give the greatest weight to the opinion of the • , ,
treating physician, Dr. Lahti. •

0

#

G^eorge^/Lewis, Board" M-ei^er"

CLAIM NO. C 174885 December 16, 1980

DOWEL DICKENSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On March 14, 1969, the claimant suffered a compensable 
injury to his right leg. A Determination Order dated Febru
ary 1, 1973 granted him an award of compensation equal to 
105° for 70% loss of his right leg. His aggravation rights 
have exoired.
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The. Board reopened this claim pursuant to ORS 656.278, 
effective August 16, 1980, the date the claimant was hospit
alized for removal'u’df a plate and nail used in treating his 
original ;inj.uriy.', .-Urs;...

. Ai:v, Lo'joi.
, . ,Or. Octpber_ 20, , 1980, Dr, Karney reported, the claimant's 

condition was medically stationary. 'The claimant had fallen 
on October 19, 1980, splitting open the incision. Dr. Karney 
found the claimant had marked limitation of hip motion, .a one- 
inch shortening of the right leg,' marked thigh atrophy, 
tenderness and an external rotation deformity of 45®,

The SAIF Corporation, on November 18, 1980, requested an 
order closing this claim and a determination of the claimant's 
entitlement to compensation. The Evaluation Division of the 
Workers' Compensation Department, on December 7, 1980, recom- 
iriended this claim be closed with an award of additional tem
porary total disability compensation from August 16, 1980 
through October 20, 1980 and no additional permanent partial 
disability award.

After reviewing this file, we concur with the recommenda
tion of the Evaluation Division.

ORDER
The claimant is hereby granted an award of additional 

temporary total disability, compensation from August 16, 1980 
through October 20, 1980.

WCB CASE NO. 79-6548 December 16, 1980
HERMAN FLEISHMAN, CLAIMANT Welch, Bruun fif Green, Claimant*s Attys, 
Jim Gehrts, Portland Legal Services, SAIF 
Request for Review by Claimant

The claimant seeks Board review of the Referee's order 
which found (1) that he had suffered a compensable injury 
on April 5, 1979; (2) that it produced temporary disability
lasting about one week, but not requiring any medical treat
ment; and (3) found that it was "a disabling compensable 
injury" as',defined by ORS 656.005 (8). Therefore, the Referee 
set aside the SAIF Corporation’s (SAIF) denial of June 26, 
197S and remanded this claim to it for acceptance and ap
propriate processing consistent with the above premises.
The claimant contends the Referee erred in deciding the 
guest-ons of the duration and the extent of disabilitv.
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We find iihat the Referee correctly recited'the facrs 
of t-his case in his order. ' . ....

After de novo review, the Board would rriodify the Ref
eree's order. We agree with the Referee the evidence in -he 
record establishes that the claimant suffered'a^'ccmpensable 
disabling injury on April 5, 1979. The Board finds’ that rhe 
May 1979 "basketball" injury contributed to or caused the 
claimant's continuing difficulty with his shoulder. We -find 
that uhe May 1979 injury is a subsequent and intervening 
injury which relieves the SAIF from responsibiliry for .the 
claimant's current,and on-gcing shoulder problems. The 
Board' agrees with the Referee that claimant's claim should 
be accepted by the SAIF as a compensable, disabling in
jury and processed by it. However', claimant is entitled 
to a closure under the provisions of ORS 656.268 at whic;. 
tirae a determination shall be made concerning any time loss 
due and owing to him. •' ' •

ORDER
The Referee's Opinion and Order dated June 23, 1980 is 

modified.
The SAIF Corporation's denial. Gated .June 26, -979 is 

reversed and this claim is remanded to it for acceptance and 
processing as a disabling injury claim. The May 1979 in
jury relieves SAIF from responsibility for the clairr.ant's 
continuing shoulder condition subsequent to the date of t.hat 
injury. A determination shall be made by the Evaluation 
Division consistent with the above findings.

December 16, 1980CLAIM NO. B 66126

BARBARA FOSS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Order

The November 7, 1980 Order was incorrect in showing 
the'N'ctice to A.11 Parties on page 2. The claimant has no 
right to appeal the Board's Order in this case. The' Board's 
Order of Noveiriber 7 , 1980 is amended to substitute the 
following 'notice:
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APPEAL NOTICE
'claimant has no right to a hearing, review or appeal 

on ^'thls - award-'made by the Board on its own motion.

The''SAIF'Corporation may request ahearing on- this order.

The order is final unless, within 30 days from the date 
hereof, the SAIF- Corporation appeals this order by requesting 
a hearing.

December 16, 1980CLAIM NO. D53-122693 

JERRY FRITZ, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Remand for a Hearing

On November 14, 1980, the claimant, by and through his 
attorney, requested the Board exercise its Own Motion juris
diction as set forth in ORS 656.278 and reopen .this claim 
for his July 10, 1967 injury. Attached to this request was 
a medical report from Dr. Cruickshank, dated October 31,
1980-, which indicated the claimant had complaints of low 
back and left leg pain.. He diagnosed a probable recurrent 
disc ac the L4-5 level'on the left. Dr. Cruickshank related 
this uO the claimant's original injury and felt the L5 nerve 
root should be decompressed and the current herniated disc 
removed.

Employers Insurance of Wausau-(Wausau) indicated the 
claimant's aggravation rights have expired. Wausau opposed 
reopening this because it felt the information it had in
dicated the claimant had suffered a new injury and that his 
current condition was related to the new injury and not the 
1967 injury.

A.fter reviewing the information submitted to us, we 
find it would be. in the best interest, of justice to remand 
this case to the Hearings Division to be set for a hearing. 
The Referee shall decide if the claimant's current condition 
is related to the 1967 injury and represents a worsening 
thereof■since the last award or arrangement of compensation. 
Upon the conclusion of the hearing, the Referee shall cause 
a trans.cript of the proceedings to be prepared. The tran
script and other- exhibits along with the Referee's recom
mendation shall be forwarded to the Board for its consid
eration. • ■ ■

IT IS SO ORDERED.
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DOROTHY HIGGINS, CLAIMANT
Reiter, Bricker, et al. Claimant's Attys.
Gearin, Landis & Aebi, Employer's Attys.
SAIF, Legal Services, De'fense Atty.
Order of Remand to the Hearing Division

C..~ Jar.uc,ry 2.1, l:^o0, V& issued u,r. Order or. Re\i'_v in 
zl'.is me. We found nhc cladr.^rrc -had not tiir.oly fill’- her ’ 
rlai::.. Ko other issues were decided hy the Bcird. '.■ne 
cls.i:v.ci.'.t appealed this case to the Court of .-.I’leals.

an opinion filed September 2, 198C, un-.: Cou:’. C'l 
.■.-'peal:.- reversed the board's o.ader and remandeu uhii. Jas’i v i 
une bv.-rd. 'rhe Ccuru aid nor find the er.plc;.'er hau h-rer. ;-,o~ 
* v.dio..c. • by uhe claimant' s .late filing and did’nou ii::i‘Lr.e'‘'-- 
_;.,air:..:..'.r ‘ s claim was barred. Since rhe clair.c.nu hi'..r not 
briefea rhe cornpensability iSL/ue before the loar.:: ci'"rhe dcu_ 
.-..•.i s..nce several cases had been decided by uo’lt".
and th:. Court of Appeals affecting the rules ci lav, ro be . 
aO-pliei ro rh_-;: case \:hich r’’.e Court ’found co'..ld si-'’i’.,-.o.h:;f:r..t.:
10zec'r 'HIS Cc.se, 'me Courr i iiaea rhs cn.. uo -.cw n

de’.mmine if the claim is ccmpenaable, anb ir' 'sc ■ o ji,:erc 
appro'-iare compensaricn. Tne Jucgi ’.--n'o ana .'.a-vaarc; ..'as- 
issued _n this case on Ocrober 15, 1’92C. ’ , ■ . '

-'n Decerr.b-er 1, lybu,'the em'plosu.-r rec-:,sj’..ed rni Bclh: .. 
suppl'i.’.'.ant the record with a report from tl.e claim-’.t.'s' 
r.’eau :':g physician, bm. G. L. Sw'ift or tc reoimn- rl. ::-recm 
for tne receip’z of additional evidence as m_.'_-:.r ne :.r "r_i i-.-.a
i..'.u n.'-cessarj’ 'oc maxs a ccmiplete decisicn cn r.'-e is”_’.,.t.; cc. • ocr. 
ser.i-b ■-lity as prescribed by rhe Order or. Rec.’.and from: tl.e 
.louru C'-f .appeals.

b'c- have considered rhe employer’s recyie-t a.’.f-.mu
l.rac’_ons provided by. rhe Cour-c cf Appeals. ’bo ac..ieve’ -
rhe be:.-::, interes'c cf justice.- .ve remi.nd this-ca'oa ’oo .:he- 
l_ar:’’ s bivieion tc be set ror a new hearing. . I'he .he.’.'oree 
si;!-- .mnsider all rhe eviaen-ee in rh_s ren...,’u pl’us a.'.y :'.o.. 
u’-v^-den-.m developed since the ..ast hearing and is.iua on appeal 
able -r 'I'aer, I’.oe .'^ezeroe. sha. _• de'cerrar.ne lo zs.Li r.-
compan.sable and, if so, award apprepriare co’.’.'.pensatisn.

If IS SC CADIlIuib. • ’

WCB CASE NO. 78-1883 December 16, 1980
#

#
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WCB CASE NO. 79-7273 December 16, 1980

YAKU KAMIS,iCLAIMANT
Dennis W. Bean, aaad-,^ Gracey & Roeschlaub, Claimant's Attys. 
Rankin, McMurry, et al. Employer's Attys.
SAIF,'•Legal; Services >• Defense Atty.
Request for Review by Claimant 
Cross Request by Employer-

The claimant and the employer seek. Board review of the 
Referee's order which granted the claimant additional corapen- 
saticn equal to 52.5® for -35% loss of use of his left, leg, 
making a total award equal to 75° for 50% loss of his left 
leg.. The claimant contends he is permanently and totally 
disabled. The employer contends the award of compensation 
granted by the.Referee is excessive.

We find that the Referee correctly recited the facts 
of this case in his order.

After de novo review, the Board modifies the Referee's 
order. We do not find that the evidence in this record sup
ports the. award of compensation the Referee granted to the 
claiir.ant. The Board finds the reports of Dr. Bpecht are 
persuasive in this' case. On December 4, 1979, he indicated 
that claimant’s impairment was mild and the 15% award, gran
ted by the July 3, 1579 Determination Order was appropriate.' 
The medical evidence indicates that the claimant is capable 
of returning to work at any job which does not require pro
longed walking or standing cr place great demands on his 
knee. .Dr. Specht felt that the claima.nt would do better in 
j'obs which allowed him to sit, such as bench work.. The 
claimant testified he has continuing difficulty with his 
leg and cannot kneel, stoop, crawl, run or kick. He is 
able to stand for three hours and walk for two to three • 
hours without experiencing pain in his knee. The claimant 
testified that he can do some lifting and can drive about 
two hours before he develops aching in the knee. . Based on 
the evidence in this case,and considering the test to be 
applied in determining the extent of disabilitv', we' find 
that claimant is not permanently and totally disabled; in 
fact, we find the award of compensation granted by the 
Referee is excessive. We find the claimant is entitled 
to an award of compensation equal to 45° fer 30% loss of use 
•of his left leg.
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The Referee's Opinion and Order dated June.30, 

is modified.
•1980 #

The claimant is hereby granted an award of compensa
tion equal to 45° for 30% loss of use of his leftleg. 
This award is in lieu of all prior awards of scheduled ,' 
disability the claimant has been granted for this injury,

The remainder of the Referee's order is affirmed.

WCB NOS. 79-5749 & 79-6615 
n . li

JOHN LAUGHLIN, CLAIMANT
Charles D. Maier, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand

December 16, 1980

..

% - • 'V^ ^ - —

;iC'a ev c 
-..;iylcq 

c.m.

■_ !.'.U C .

I'eari;
C'/CCSi

November 7, 1980, the claimant', by-, 
requested this case be remanded r 

sn. Referee Mannix issued his Opinio 
14, ii3'i in this case v.-hich -'he SAIF 
and-the claimant have request the 3c 

r, on Aufj"ast 25, 1980. --he ciaimarh 
ram.- a^'.a the Cxaimant's -physrcaan req 
.-i claim to enable the ciaimar.c to und

.na Or- 
v_ c p c r a 
and to 
L'.ae !;T'A'en'-

• cn- #

on ^-'tcber S, 1980 denied reopenin; ■c/.e o.
:;_.ng' r.as neen ,req-aesrea :.n
^ uiman-,, quested tha-c this

0-
:-Se OS ri.;.

Div-Sion so that the events arisin- 
cd’uli be fully aedreseed by a Refer 
the rem;ancinq of chis case.

hfo nave ceviewea tne cor.cenrioc.s cz un-e 
nd mac. at v.ouad be an me cecz an-ceres'cs 
.is c'-je were remaizded to Referee Ma’.-.nax fc 

.i-eional evidence than the claimant
_ ; ;.. a c /.

: me aca;
.d cez.sadea'c-—on cz rhe 
.opening -chas claim.

It IS SO ORDERED.

iroyraety o: oA--' c

m
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WCB CASE NOS. .79-8193,
79-4518 & 79-4519

December 16, 1980

MARIE fB. MYERS:, CLAIMANT 
Stanley Fields, Claimant's Atty. 
Scott M. Kelley, .Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Reconsideration

On November 24, 1980, v;e issued an Order on Review in 
this case which affirmed the Referee's aware of permanent 
partial disability compensation and assessed a penalty equal 
to 251 of the temporary total disability compensation due 
from April 18, 1979 through April 26, 1979 for the carrier's 
late payment of compensation.

The carrier, by and through its atterr.. reauosted -he
Board reconsider its Order. It provided the Board with a 
copy of a check showing it had paid the claimant com;pensa- 
tion on his first installment of April 15, 1979 and not on 
April 26, 1979 as recited by the Board., ■;

he have reconsidered our order as requested on.the 
finding that the first installment of compensaui'on v’us paid , 
on A.pril 16, '1979. The employer had notice of claimant's 
injury on March 30, 1979. The first installment of compen
sation should have been made on April 13, 1979. Therefore, 
our order is amended accordingly.

ORDER
■ Claimant is granted an additional 25% 'of compensation 

for temporary total disabiliry from April 13 through April 
16, 1979 as and for a penalty for uhe employer/carrier's 
late payment of compensation. This is in lieu of our pre
vious order.
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ELMER RADMACHER, CLAIMANT
Welch, Bruun & Green, Claimant's Attys.
Rankin, McMurry, et al, Attys. for SAIF. •
Order on Reconsideration

WCB CASE NOS. 80-1722 & 80-1723 December 16, 1980
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December 16, 1980CLAIM NO. ZD 44348
JERRY SNETHEN, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

The claimant sustained a compensable low back injury 
on August 9, 1974. His claim was closed by a November 13, 
1974 Determination Order which granted him an av/ard of 
temporary total disability, compensation. His aggravation 
righus have expired'.
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• In September‘s 198O-v Dr. Spady reported that the claimant 
had been' symptom-free from August 197C to that time. He 
ielt the claimant's primary problem at that time was his" 
.overnweightSwhichboverstressed his back.. Dr. Spady did not 
feeli-thatj any-^treatment would eliminate the claimant’s weight 
problem.. K-itIwas hislopin'ion that the claimant had a modest 
amouhtlof■ residua-l'''impa'irment from his injury and that the' 
claimant' s'-co’hdition was medically stationary. Also, he 
felt the chiropractic treatment the claimant had been under- . 
going was not beneficial to the claimant.

On September 19, 1980, the SAIF Corporation (SAIF) re
quested this claim be closed and a determination be made of 
claiiTiant's ' entitlement, to compensation. SAIF had not paid 
any temporary total disability compensation to. the claimiant.
The Evaluation Division of the Workers' Compensation Depart
ment on 'December 1, 1980 recommended that this claim be 
closed without the awarding of any additional temporary total- 
disability or permanent partial disability .compensation.

.We have reviewed the record and do.not.find'that the 
Board was ever requested to exercise its own notion juris
diction and reopen this claim. Medical care and treatment 
has been provided by the carrier under ORS 656.245. ’ The claim
ant has not lost any time from work, and the evidence does not 
indicate that he is entitled to an award of permanent partial 
disability compensation. Therefore, the Beard finds this 
claim should remain closed.

ORDER ...
This claim is to remain closed. The claimant is entitled 

to continue to receive medical care’and- treatment related to 
his original inj.ury pursuant to ORS 656.245.

WCB CASE NO. 79-10, 944 December 16, 1980

THOMAS SUTTON, CLAIMANT 
Robert H. Grant, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corporation ‘(SAIF) seeks Boarc'. revier,-.’ .^f t:.e 
Referee' s ■ Opinion and Order v/hich granted the claimant an 
aware of additional compensation equal to 64® for lO'i un
scheduled disability, making a total award.of compensation 
equal to 96® for 30% unscheduled disability for hie each in
jury. The SAIF contends this award of additional conpenaatio: 
is not supported by the evidence.
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We find the Referee correctly recited', che . fact^ 'of this 
case in his Opinion and Order. ... ” m

-\fzer de novo 'review, the Beard 'medifies the 
Opinion and Order. The claimant is 30 years old, 
-1th rrade education- and was studying for his GED 
time of the hearing. He has worked in a lumber'mi 
v.’orked for four and one-half years as a timoer fal 
injury.was diagnosed as a "mild" herniated disc' at 
level on the right. He has received conservative ■ 
for it. Dr. Saez felt the claimant should be "reh 
It was his opinion that the claimant had moderate 
and r..a.nimal objective "disability" involving the 1 
as a residual of his injury. No further treatment 
prescribed for the claimant other than to return t 
as needed. • Based on the evidence in this record a 
paring this case with other cases we have reviewed 
that ’the award of compensation granted by the Refe 
excessive. We find that the claimant is entitled 
of ccipensation equal to 64*^ for 20% unscheduled d 
for this back injury. This is in lieu of all prio 
of unscheduled disability the claimant has been a^-v 
this injury.

r^ereree s 
has an 
as the ■
11 c^nd 
ler. This 
t.'ie L4-5 '
cruatment' ‘ 
abilitated.' 
subj active 
•ur.'.'.Par spine 
has been

0 Dr. ;Saez" 
nd'com;-
, ■ we' find ”
U :^e -J. s
to an award
usability
1 av/aras 
urded for

ORDER

Tne Referee's Opinion and Order dated June 13, 1980 
is modified.

The claimant is hereby granted an aware of ccs.'^ensa- 
tion equal to 64° for 20% unscheduled'disability for this 
back injury. This award of compensation is' in lieu of ail 
prior awards of unscheduled disability the claimant has 
received for this injury.

af f ir.T.ac.
rem.ainder of the Referee's opinion and oio IS
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CLAIM NO. AK 390 December 19, 1980

. RUTH P. BOGGS, CLAIMANT 
Reiter, Bricker, et al, Claimant's Attys.
Schwabe, Williamson, et al, Employer's Attys.
SAIF, Legal Services, Defense Atfy.- 
Own Motion Order Referring for Hearing

On November 18, 1980^ the claimant, by and through her 
attorney, requested the Board to reopen this claim for her 
February 1, 1973 back injury. The claim'was initially closed 
by a July 3, 1974' Determination Order and the*claimant's 
aggravation'rights have'expired. The-claimant has received 
a total award of compensation equal to 60% unscheduled dis
ability for her back injury.' The last award of'compensation 
was in May 1977'. The claimant contends that her condition has 
worsened since the last arrangement of compensation requiring 
further medical 'treatment, use of prescription medication and 
increased disability.

Dr. Thompson, in August'1980, reported-that' he had ex
amined the claimant in January 1979'and oh 'August 15, 1980.
He found the'claimant had more limitati'on‘of motion' and felt' 
that her condition had worsened to "some degree." It was his 
opinion that on the basis of the claimant's history and the 
evaluation that he had performed that the claimant did have a 
worsening of her,symptoms and therefore had grounds for an ag
gravation 'of ner condition.

In December 1979, Dr. Mahan had reported, that the claim
ant had greater trochanteric bursitis/tendonitis.• In May 
1980, he stated that he felt this problem was related to her 
back problem.

The carrier, on December 5, 1980, advised the Board that 
it opposed an own motion order reopening this claim. It in
dicated that it would continue to provide.for medical care 
and treatment pursuant to ORS 656.245.

We have reviewed the information supplied to us by the 
parties. We find that it would be in'the best'interest .of 
t'he parties and in the best interest of justice if this matter 
were referred to the Hearings Division to be set for a hearing

, •[.. . ...... ........I.--:.. . ___ _ _______________
' Th'e''Ref eree’shall decide if the claimant's current back 
condition'and her bursitis/tendonitis condition is.related 
to her February 1, 1973 back injury and represents a wor
sening thereof since the last'award or. arrangement of com
pensation in this claim. Upon the conclusion of the hear
ing, the Referee shall cause a’ transcript of the hearing 
to be prepared:'^.'The Referee shall forward, this along with' 
hi-s-recommendation, in this case and the other exhibits in-' 
troduced .at'the hearing to the Board for its consideration.

IT IS SO ORDERED. -333-



WCB CASE NO. 77-6519 December 19, 1980

ADREAN T. BOYCE, CLAIMANT
Bloom, Ruben, et al. Claimant's Attys.
McMenamin, Joseph,-et al. Employer's Attys. _
SAIF, Legal Services, Defense Atty.. . ■ ■ • :'
Order Denying Motion

On November 24, 1980, the claimant's attorney requested 
the Board modify its Order on Remand of September 17, 1980. 
He contends he is entitled to fee for prevailing on ob
taining the reinstatement -of'the Referee's order which • 
granted the claimant an increased award of compensation.
The Board had initially modified the Referee's order and. ' 
reinstated the Determination Order award of compensation.
The Court of.Appeals reinstated the Referee's order. The 
claimant's attorney had previously requested the Board,and 
the Court 'of Appeals to grant him a fee andhis requests' 
were denied. . " ’ ' ' '

After again reviewing the record in this case and the , 
claimant's attorney's request, we find no reason to modify 
the order. Therefore, the Board denies the ■ claimant's- at
torney's motion. ■ • . -

ORDER
The claimant's attorney's motion dated November- 24, 

1980 is denied. ■ • ' •

WCB CASE NO. 79-9035 December 19, 1980

PAUL G. BROWN, CLAIMANT •
James F, Larson, Claimant's Atty. 
Roger Warren, Employer’s Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Carrier

Wausau Insurance; Companies (Wausau) seeks Board review 
of the Referee's opinion and order which found that the 
claimant had proven a compensable aggravation'of his September 
16, 1978 injury, assessed penalties and an attorney's fee ■ 
for Wausau's late payment of interim compensation, and 
awarded the claimant's attorney a fee for overcoming Wausau's 
denial of the claimant's aggravation'claim. Wausau contends 
that the claimant failed' to prove a compensable aggravation 
claim,- and if he did,'it is not-the responsibility of the' 
employer at the time of September 16, 1978 injury, and the 
claimant is not entitled to' an award of additional permanent 
partial disability.
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We ’find thej^Referee correctly recited the facts of this 
case in her Opinion and Order.
RUVVi p. -U.A-fj-lAii; ‘ ' ’ '
}V._, [ ^.;V7e review. de,> novo and modify the Referee's Opinion and._ . 
.Order;,.. We. do-. not,_.f ind^.that the claimant has proven a compen-, ^ 
sable aggravation- of his September 1978 injury. The claimant 
originally injured his back in January 1969. This claim was' 
closed by a June 22, 1970 Determination Order. The claimant's 
aggravation rights on this injury have expired.

On September 16, 1978, the claimant again injured his 
back. This injury was diagnosed as an acute lumbosacral 
strain. This claim was closed by a December 18, 1978 -Deter
mination Order which granted the claimant an award of temporary 
total disability compensation.

On September 17, 1979, Dr. Wilson reported the claimant 
was reporting increasing back pain. He felt the claimant 
was having an exacerbation of his chronic low-back pain 
which the claimant related to his September 1978 injury.
Dr. Wilson felt the claimant was entitled to compensation 
for time loss' and should be retrained since he was unable to 
return to heavy manual labor.

In March 1980, Dr. Short reported that he had examined 
the’claimant and felt the claimant's September 1978 injury 
did worsen the' claimant's symptoms, -but had some question 
about whether or not it affected his underlying condition.
He was unable to find any organic findings of worsening of 
the claimant*s back condition as a result of the September 
1978 injury. He felt the claimant was "definitely worse 
subjectively."

On the evidence in this record, we do not find the 
claimant has proven that his underlying back condition was 
worsened by the September 16, 1978 injury. The claimant had been 
advised by his doctors since the 1969 injury not to return 
to truck driving or other heavy manual labor, but he has con
tinued to perform this type of work. He received an award 
of compensation equal to 208° for the 1969 injury. Dr.
Wilson's report does not indicate the claimant is in need of 
any additional tifeatment and- only states that the claimant 
needs retraining to avoid heavy manual labor types of work 
(the same recommendation that was made after his first 
injury). Df. • Wilson does not relate the claimant's current 
condition to-the claimant's 1978 injury, but felt it was an. 
aggravation.of that injury based on the claimant's "feelings."
Dr. Wilsori does not base this opinion on any medical findings 
and does not explain the basis of his opinion. We do not 
find this report to be persuasive in determining if the 
claimant has proven a compensable aggravation claim.
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Dr. Short, on the other hand, questions whether,or not 
the claimant's 1978 injury worsened his underlying back ^ 
condition. He found no objective evidence of any worsening 
of the claimant's condition. Dr. Short found only a subjective 
worsening of the claimant's condition. . •

Based on this record, we find that the claimant has' not 
proven he has a compensable aggravation of his September ..16, 
1978 injury. He has not proven that the injury affected.His 
underlying back condition. . Therefore, we order Wausau’s'' 
denial reinstated and affirmed. _ •

#

Further, we do not find the claimant is entitled to an 
award of permanent partial disability for’his September 1978 
injury.

ORDER

The Referee's Opinion and Order dated May 8, 1980 is .. 
modified.

The denial issued by Wausau Insurance Companies on 
October 10, 1979 on behalf of this employer is reinstated 
and affirmed.

The Referee's award of a penalty and an attorney's fee 
on the late payment of interim compensation .is affirmed. m

WCB CASE NO. 80-7029 

TERRY DORSEY,■CLAIMANT
Doblie & Francesconi, Claimant's Attys. 
SAIF, Legal Services, 'Defense Atty. 
Order Denying Motion to Dismiss

December 19, 1980

Claimant's Motion to Dismiss SAIF's Appeal on the 
basis it failed to file a brief within a timely manner,is 
hereby denied.

There is 'no- requirement in the Workers' Compensation 
law or the Board rules which indicates that a brief must 
be filed by the appellant before the Board will review the 
case. ORS 656.295(5). While briefs are a significant aid 
in the review process, the failure to file a brief is not 
grounds for a dismissal of a request for review.

This matter will'be placed on the review docket to be 
reviewed by the Board in due course. m

IT IS SO ORDERED.
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CURTIS G, FAHY, CLAIMANT
Myrick, Coulter,,et al. Claimant's Attys.
SAIF, .Legal iSer.vices, Defense Atty.
Own'Motion.Order - and Determination

.• ,,c , SAIFjCUVIM NO. D .3824 December 19, 1980

Oh December 2, 1980, the claimant, by and through his 
attorney, requested the Board reconsider its November 7, 
1980 Own Motion Order. This' was based on receipt of addi
tional medical evidence consisting of the chart notes from 
Dr. ‘VJeinman. Dr. Weinman reported that on May 18 ,.1980, 
the claimant had difficulty getting out 
right low back pain which extended into 
felt this was related to the claimant's 
the claimant off work. On June 3, 1980 
claimant's condition was back to normal 
the' claimant for regular work.

of bed and developed 
his right thigh. He 
1974 injury and took 
Dr, Weinman felt the 

for him and released;

’ VJe_ have reconsidered this evidence in' this case and find 
this cla'im should be reopened under the- Board' s own motion 
jurisdiction. ' We_ find the claimant is- entitled to an award 
of additional temporary total disability from May 16, 1980 
through June 3,' 19.80 less time worked based on Dr. Weinman's 
chart notes.

ORDER

Claimant is entitled to additional temporary total dis
ability compensation from May 18 , 1980 through June 3 , 1980. 
less time worked.

Claimant.'s attorney is awarded as ' attorney' s fee for his 
services at this Board review 25% of the increased temporary 
total disability compensation not to exceed $250.00.

WCB NOS. 78-4221 & 78-4222 December 19, 1980

O

HARRY GETTMAN, CLAIMANT 
Richard Sly, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Order on Remand

On July 24, 1979, the Board issued an Order on Review 
in this case granting the claimant an award of compensation 
equal to 192® for 60% unscheduled disability for his low 
back injury. This case was subsequently appealed to the 
Court of Appeals and eventually to the Supreme Court,
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The Supreme Court, in a decision entered September 10, 
1980, reversed the Court of Appeals and the Board and re
manded this claim back to the Board for further, consideration 
The • Supreme Court found that the Board and the Court of . 
Appeals had reduced claimant's award of compensation based 
on its findings that claimant had "potential" for retrain
ing, The Supreme Court stated that the question of whether 
or not a claimant is permanently and totally disabled .must 
be decided upon the conditions existing at the time of the 
hearing. Therefore, this case was remanded.to the Court of 
Appeals with instructions to remand it to the 'Board for 
consideration in light of the Supreme Court's findings.
The Judgment and Mandate of the court was issued on November 
G, 1980. .

•• The Board, in. light of the Supreme Court' s , in'structions,. 
after reviewing the entire record, affirms its prior order.
V7e find that the medical evidence in this case by itself doe's 
not entitle claimant to an award of permanent and total dis-; 
ability. None of the doctors who treated or examined claim
ant found him physically permanently and totally disabled.
Dr. Khan found claimant totally precluded from his regular 
occupation; the Orthopaedic Consultants felt claimant "c'ould 
return,to his. regular occupation but with limitatiohs bn"' ■. 
lifting and only infrequent bending. .These physicians • 
rated claimant's impairment as mild. Dr. Satyanarayan dis— ' ' 
agreed with the Orthopaedic Consultants only to the-extent 
that he- felt claimant was precluded from his regular job. "

.. Based on these medical opinions, claimant is• no't. 
excused from a. showing of motivation and his responsibflit'y. , 
to seek regular and gainful employment. The record dis^- 
closes that vocational rehabilitation personnel found 
claimant ineligible for their services with no explanation 
given but also they recommended referral to a se'rvice co
ordinator. Efforts of the service coordinator, are hot of 
record. Claimant, however, had already retired from the 
labor market, having applied for his retirement benefits 
on July 13, 1977.

For the above reasons, the Board cannot say that this 
claimant's injuries were such that, regardless of motivation, 
he is unable to engage in gainful and suitable employment. 
Based on the residuals from claimant's 'injuries and the 
physician's opinions concerning claimant's capabilities, 
he is employable.

The Board concludes that claimant is entitled to an 
award of 192° for 60.% unscheduled disability to compensate 
him for the loss of wage earning capacity arising out of 
his industrial injuries.
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■ ,i. - . . ORDER

.'Claimant is .hereby granted an award of 192°' for 60%..
unscheduled.disability.

. , The.carrier is. allowed to credit payments made.for 
■permanent partial disability against this award.

WCB, CASE NO. 79-7093

REX HARRIS, CLAIMANT 
Charles Paulson, Claimant’s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

December 19, 1980

m

The SAIF. Corporation (SAIF)- seeks Board review of the • 
Referee ' s. order which, found the claimant was' permanently and 
totally - disabled as of June 1, 1970. The' SAIF contends the 
claimant has,not. proven he is permanently and totally disabled

We find the Referee correctly recited the facts of this 
case except he'mistakenly stated Dr. Hardy is a psychologist 
when, in fact, he is a psychiatrist.

After de novo review’, we do not find that claimant is 
permanently and totally disabled. The evidence establishes 
that the .claimant is capable of doing many things and is very 
active. Also the evidence establishes'the claimant,, through 
investment and real estate transactions, has been able to 
earn money. His ability to do so can be considered in deter
mining his loss of wage earning capacity. After making an 
independent review pf the record in this case, we find the 
claimant' has !lost a considerable portion of wage earning 
capacity, but he has not proven he is permanently and totally 
disabled. - Based on our independent judgment of the facts in 
this case, we find the claimant is entitled to an award of 
compensation equal to 240® for 75% unscheduled disability in 
lieu of/the prior awards of unscheduled disability he has 
been granted for .this injury.

ORDER
The Referee's order dated April 25, 1980 is modified.
The claimant is hereby granted an award of compensation 

equal to 240° for 75% unscheduled disability for this injury. 
This is in lieu of all prior awards of unscheduled disability 
the claimant has been granted for this injury.
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The SAIF Corporation is entitled to credit any payments 
of permanent total disability compensation it made pursuant 
to the Referee's ‘order and the prior-awards of coiriperisation 
against the award of compensation granted by this order.'' ^

The remainder of the Referee's order =is affirmed.

WCB CASE NO. 78-7503 December 19, 1980

LAURA L. MAGWOOD, CLAIMANT 
Pozzi, Wilson, et al. Claimant's Attys. 
SAIF,.Legal Services, Defense Atty. 
Request for Review by Employer

The employer requests Board review of the Referee's order. 
The Referee set'aside'the employer’s•denial-dated September 11, 
1979, remanded .the claim to the employer'for payment'of all' 
benefits due', found the claimant's condition medically station
ary and ordered the claim 'referred to the Evaluation- Di'vi'si'bh' 
for a determination and awarded the claimant's attorney a fee 
for overturning the ‘employer' s ' denial'Theemployer' contends 
that its denial should have'been affirmed; - '• .•.-.r--., ..

The- Board finds that the Referee correctly recited the 
facts of this case' in his order. ' ' '

After a de' novo review of this record, the'’itiajof'ity'of'•’* 
the Board reverses the Referee's order.- 'We find' that" the '-'-'y 
preponderance of the evidence establishes■that'the’claimant 
had a 'pre-existing low back condition prior to her emplbyrneht- 
with this employer. We do not find that her work with this • 
employer caused any worsening of her pre-existing' back' condl-' 
tion. Applying the test set forth by the Suprem.e'-Court 'in' ■ 
the-case'of Weller v. Union Carbide ^ Corporation-, .288 • Or. 27, 
602 P2d 259 (1979) , ’ to the facts of this case, we- do not''-find 
that the claimant has'proven her claim.is compensable-; • The-■' 
medical evidence indicates that her work did cause increased 
pain, but it does'’ not establish that it caused the underlying 
or pre-existing condition to worsen. ■ Therefore, the majority 
of the Board reverses the Referee's order in its entirety and 
restores the employer's denial dated September 11, 1978 and 
affirms it.

m

m
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m
ORDER

Thei Referee's--order dated April 23, 1980 is reversed 
‘in-"'i-ts-ieht'irety>;i'iii t:.'.

■•-The empioyer-*s denial^dated- September 11, 197,8 is; 
restored and affirmed.

'I.respectfully dissent from the majority of the Board 
as follows':

The order of the Referee should be affirmed and the 
denial set aside.

,'lt is ■ immaterial whether claimant had back problems, 
pre-existing the subject work exposure since the employer 
takes the worker as,she is. The critical consideration in 
this case is the application of the law as enunciated in 
the Weller.line of cases. The evidence preponderates in 
establishing compensability. The work exposure caused a 
temporary worsening of the underlying disease requiring 
medical■services and temporary.disability.

-Claimant's attorney should be allowed an attorney's 
fee at Board level of $300.00.

i/-
■n ////

M. Keith Vi?ilson, Chairman 
Workers' Compensation Board

CLAIM NO. SC 237789

CHESTER MILLS, CLAIMANT 
David A. Vinson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty, 
Own Motion Order

December 19, 1980

m

On March'31, 1970, the claimant .suffered a compensable 
injury to his head. This claim was initially closed by a 
December 23, 1970 Determination Order, which granted him an 
award of temporary total disability compensation and an 
award of compensation equal to 16° for 5% unscheduled dis
ability for his head injury and 90° for loss of vision in 
his fight eye. The award of unscheduled disability was 
subsequently'increased to 10%. The claimant's aggravation 
rights have expired'.
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We ordered this claim' reopened effective January 6, 1980 
under our own motion jurisdiction. The claimant had been 
hospitalized -on that date and . later-underwent a ;
CAT scan which revealed the presence of a left frontal lesion 
lihG te;:;l:s showed frequent seizure discharqes emin^itincj from 
that location. Dr. Englander .diagnosed post-traumat-ic sei- • 
zures related to the claimant's 1970 injury.

%

On November 6, 1980, Dr. Englander reported the claim
ant's condition was stable and he was' being treated -with 
medication to control his seizures. Dr. Englander.felt 'the 
claimant should avoid work in any capacity in which the loss 
of consciousness' would cause injury to himself or others.
The final diagnosis was post-traumatic epilepsy

On November 14 , 1980 , the' S'ATF Corporation 
this claim be closed and a determination: of' the" 
to which the' claimant 'was entitled'be made. • The 
Division .'of 'Workers ' Compensation Department'on 
1980 recommended this claim 'be closed -and the cl 
granted an award''of additional temporary tot'ar-d 
from January 6', 1980 through November 6,' 1980- le 
worked and additional compensation- equal to' 10%' 
injury, making a total award of 20% unscheduled

requested 
compensation 
Evaluation 

December-'3, 
aimant be 
isability 
ss 'time '' • 
for'his'head 
disability.

VJe have reviewed this record and agree with the 
Evaluation Division regarding the award of additional 
temporary total disability compensation. However, we ■ 
find the claimant is entitled to a larger award of un
scheduled disability than that recommended by the Evalua
tion Division. Theclaimant is now 34 years old and has a 
high school education. Dr. Englander places limitation 
on the type of work the claimant is able to perform.- This 
bars him from performing construction work and many other 
types of employment. We find the claimant is entitled 
to an additional award of compensation equal to 9.6° for 
30% unschedu-red>-disability for 'his ' head' injury.

m

ORDER

The claimant is hereby granted' an-'additional -award - 
of temporary total disability compensation'from-January 
6 , 1980 through November 6', 1980 , less time worked, and an 
additional award of compensation equal to 96° for 30% un
scheduled disability for his head- injury,, making a total 
award of compensation equal ;to' -128° for ...40,% unscheduled, 
disability for his head -injury.-/ , •

r
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WCB CASE NO. 80-4436 December 19, 1980

GARY L. MUEHLHAUSEN, CLAIMANT 
Pozzi, Wilson, et al. Claimant’s Attys. 
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Order Vacating Order of Dismissal

The Board's Order of Dismissal dated December 11, 1980 
is hereby vacated and the claimant's request for review is 
reinstated. The Board will proceed to review this case..

IT IS SO ORDERED.

WCB CASE NO. 79-1310

MAXINE E. SHAW, CLAIMANT 
Pozzi, Wilson, et al. Claimant's Attys. 
Lang, Klein, et al, Employer's Attys, 
SAIF, Legal Services, Defense Atty. 
Order on Remand to Hearings Division

December 19, 1980

On November 29, 1979, the Board issued an Order on 
Review in this case. The Board found claimant was not 
permanently and totally disabled, however, it granted her an 
award of compensation equal to 240® for 70% unscheduled 
disability. The claimant appealed this to the Court of 
Appeals contending that she was permanently and totally 
disabled.

#

An opinion dated August^25, 1980 by the Court of 
Appeals remanded this case to the Board. The Court stated 
that, based on the- record it currently had, they agreed with 
the Board that the claimant was not permanently and totally 
disabled. However, the Court disagreed with the Board's 
analysis of the facts,in this case. The Court found that 
the claimant had attempted various types of, employment and 
made applications for two jobs prior to the hearing held in 
this case. They felt that the claimant's efforts were on 
the borderline of being reasonable. Further, -the Court 
pointed out that claimant had been offered a job as a 
seamstress, a job she had performed prior to her injury.
The Court felt that the medical evidence did not establish 
total disability, that claimant's job search was minimal and 
may have been less than reasonable. Under these circum
stances, the Court concluded the claimant's failure to at 
least attempt to work as a seamstress was the most telling 
fact that foreclosed a finding of total disability.
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The second issue raised by the claimant- was whether or 
not she was entitled to a permanent partial disability award 
either in the scheduled area or in the unscheduled area.
The Court found that the medical evidence, seems,to suggest 
that the claimant's phlebitis and, her thrombophlebitis- 
and/or varicose veins involve primarily or exclusively her 
legs. The employer contends, based, on ,this evidence, -.that 
she is entitled only to a scheduled disability award of 
compensation.

The Court pointed out that the Supreme-Court decided 
the case of Woodman v. Georgia Pacific Corp-. , 289 Or.
___P2d___ (1980) which set forth the ground rules for dis
tinguishing scheduled from unscheduled injuries'.' The Court 
of Appeals felt that the rules set forth in the Woodman case 
(supra) indicate: (1) That if the claimant's disability is
general vascular problems, it should be compensated with an 
unscheduled award even if it happens to manifest itself 
primarily in her legs; but (2) if the claimant's vascular 
problem is limited- to■her legs, it-should.be compensated 
with a scheduled award unless it also has secondary con
sequences beyond the scheduled loss that-’are compensable 
under the Woodman rules. ' . r

Further, the Court found a factual void in- the record. 
The Court found the doctors ,were not.asked-and•did not , 
volunteer their opinions on whether they' thought claimant'-s 
condition was a general circulatory or vascular problem or, 
instead,‘whether they thought in affected only circulation 
in the veins of her'legs. For these two-reasons, the Court 
remanded the' case to the Board with instructions to remand 
this case 'to the Referee for further proceedings, consistent 
with their opinion. ■ ‘

The Judgment and Mandate was issued on December 11, 
1980 by the Court of Appeals in this case.

In light of the' Court of Appeals' decision-in this 
case, the Board remands this case to - Referee Pferdner as 
directed by the Court. The Referee shall determine, by the 
taking of additional evidence, whether- the--claimant' s 
condition is a general circulatory or vascular problem or- 
whether it affects only•the circulation;in the veins, of her 
legs. The Referee further shall determine if the claimant 
is entitled to an award of -scheduled disability or'an award 
of unscheduled disability. ' • • ■ ' .

- ORDER '• ' •. -- : •

This-case is'remanded to Referee Pferdner for further, 
proceedings consistent with the opinion issued-by the,.Court 
of Appeals in this’case. . . .
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December 19,,1980

JEAN P„, SUELiyANo;'.CLAIMANT
SAI-Fv-,Legalv;Services,^ Defense Atty
Own vMotion Order f

GLAIM/NO. C 375513

On December 5, 1980, the SAIF Corporation (SAIF) indi
cated it would not oppose an Own Motion Order reopening 
claimant's claim for treatment of her septic arthritis and 
time loss directly related to her June 2, 1972 injury.
Claimant's aggravation rights had expired. Attached to the 
SAIF's letter were several medical reports in support of the 
claimant's position.

The evidence indicates that after her shoulder surgery 
in 1975, the claimant experienced continuing problems with 
infection and drainage. For quite some time this was treated 
with antibiotics. In August 1980 Dr. W. C. Kaesche indicated 
that the claimant had been experiencing pain in her shoulder 
and was felt to have some bursitis. .When she failed to 
respond to injections, he hospitalized her on August 29,
1980 for continued treatment which included aspiration and 
manipulation of her right shoulder.-

The treating doctors found that she -had a rather significant 
industrial injury in 1972 and her problems had continued 
since then. Dr. Wayne Norton of' the SAIF indicated that the 
claimant's condition had been one of chronic infection 
which recently had flared up to produce the problems for 
which she was being treated. He finds the problem is definitely 
related to the industrial injury.

The Board, after thoroughly considering the evidence 
before it, finds that it is sufficient to reopen the claimant's 
claim at this time. The claimant’s claim should be reopened 
for payment of compensation and other benefits^ provided for 
by law commending'on August 29, 1980 until closed pursuant 
to ORS 656.278.

IT IS SO ORDERED.
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JOYCE TURNER, - CLAIMANT / ■■■ , ' j '
SAIF, Legal Services, Defense Atty. ' .■
Request for Review by Claimant • r

WCB CASE no; 79-8784 . : December' 19, 1980

The claimant seeks'Board review of the Ref eree'.,s: order ■ 
which affirmed the- award of compensation she had been ..granted' 
by the two Determination Orders entered in this "caseThe 
claimant contends that she is entitled to additional per- ,,, 
manent partial disability, compensation for her .injury-.

The- Board finds that the Referee correctly recite.d the 
facts of this case in his order.

After a de novo review of this record,-, the Board modi
fies, the Referee's order. -We agree with the Referee's af- . 
firming the awards of compensation granted -by the Determina
tion. Orders for.the.loss of use of her. left and right arms.
We do not. agree with the award of compensation granted .for , 
her loss of wage earning capacity due to her back injury. ;

The claimant is 53 years old and has a high, school- 
education plus three years of study at the college level.
She has been a housewife' and worked, as an .assembly :.line . 
worker in'a can 'factory, clerk at an[order desk and-in a 
printing and'book binding business. The medical evidence. - 
establishes that this .claimant, should not return- to the 
printing and binding job she - had at the time .of-the in jury,, 
nor to one which requires heavy lifting,•repetitive bending,, 
stooping or twisting. 'Various tests indicate that the 
claimant has a bright-normal range of intelligence.

The'claimant, at the time of :the hearing, was working 
as an aide at a.^senior citizen .center on a part-time, basis.
We find that the-claimant has -lost more of her wage earning, 
capacity than .that for which she has been compensated.

Therefore, the Board grants the claimant an award of 
compensation equal to 64° for 20% unscheduled disability 
for this injury. This is in lieu of all prior awards of 
unscheduled disability for this injury. This is in lieu 
of all prior awards of unscheduled disability the claim
ant has been granted for this injury.

ORDER
The claimant is hereby granted an award of compensa

tion equal to 64° for 20% unscheduled disability for this' 
injury. This is in lieu of all prior awards of unscheduled 
disability that the claimant has been granted for this 
injury.
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ClalmanVs-attorney is granted as reasonable attorney's 
fee for his services at this review the"sum equal to 25% 
of the increased award of compensation, not to,exceed _ _ _
$3,000.

CLAIM NO. 133CB629352 December 19, 1980

KENNETH V. WARING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

9

On December 5, -1980, the claimant requested the Board 
reopen this claim for his October 6, 1973 injury. This 
claim had been originally closed by a January 5, 1975 De
termination Order .and the claimant's aggravation rights 
have expired.

A skin graft' over the le
1973.. ■ In'November 1980>, Dr. ■ 
the claimant-on-November 7, 1 
was forming in the skin graft 
and pustular drainage. • The d 
left leg in the. previous skin 
that the claimant had had an 
injured and grafted area over 
dicated that the'claimant was 
treated for this condition.

ft malleolus had been done in • 
Kadwell reported he had seen. 
980 and. found a stasis ulcer 
with surrounding cellulitis 
iagnpsis was a_leg ulcer of the 
graft. Dr. Kadwell stated 

ulcer form in the previously 
the left malleolus. He in-' 
unable,to work and was.being

#

The Travelers Insurance Company advised the Board, on 
December 10, 1980, that it had reviewed the medical reports 
and did 'not oppose an own motion order reopening this claim.

After reviewing the record in. this claim, we find that 
the evidence- is sufficient to warrant the reopening of this case 
for the payment of compensation and other benefits provided 
for by law effective November 7, 1980, the date claimant 
came under the care of Dr. Kadwell, until closed pursuant 
to ORS 656.278.

IT IS SO ORDERED.
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WCB’CASE NO. 78^5283 December,19, 1980

DONALD E. WOODMAN," CLAIMANT
Doblie, Bishoff & Murray, Claimant's Attys. 
Jaqua & Wheatley, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Order of Remand to the Hearings Division

In an opinion dated July 24, 1980,' the Supreme Court re
versed and remanded this case to the Court of Appeals. Tne
Supreme Court found that the' Board's use of the terms "asso
ciated with" and "related to" in describing the’causal link 
between the injury to the arm and consequences for the shoulder 
and back are insufficiently precise to show whether the Board 
found, from the evidence, that those consequences would or 
would not follow the amputation of the arm in all but excep
tional cases. The Court was not sure the Court of Appeals 
had applied the correct legal test in this case and, there
fore, remanded this case to the Court of Appeals.

. On October 6, 1980, the Court of Appeals, in light of 
the Supreme Court's opinion, found there was a void in this 
record. Therefore, it ’remanded this case to the ‘Referee,for 
the taking of further evidence solely on the. question.of . 
whether the medical expectancy that 'the claimant',s neuroma-, 
problems and spinal problems caused by imbalance would accom; 
pany the amputation is so great that their • failure.-to occur.- 
would be exceptional. ’ - •

A Judgment and Mandate was issued'in this case by the- ,; 
Supreme Court on August 14, 1980 and by the. Court of Appeals^ 
on December 10, 1980.

Based on the Court of Appeals' order, the Board remands 
this,case to Referee Seifert to take further evidence soley • 
on the question of whether the medical expectancy that the 
claimant's neuroma problems and spinal• problems caused' by- 
imbalance would 'accompany the amputation is so great that . 
their failure to occur would be exceptional. The Referee • 
shall issue an appealable order on this issue.

m

m
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m ^ ' *•
ROBERT GREGOR, ‘ CLAIMANT‘
SAIF; Legal Services, Defense Atty. 
Own Motion Order

C -CLAIM'NO. C 364445 December 23, 1980

m

On December 1, 1980, the claimant, by and through Dr.
John White, requested the Board to exercise its own motion 
jurisdiction and reopen his claim for his April 17, 1972 left 
arm injury. The claimant''aggravation rights have expired. 
Attached to his request was a report from Dr. White dated 
November 26, 1980 which indicated claimant had painful 
neuromas ,of‘.the left median and ulnar nerve stiimps. These 
neuromas interfered with the claimant's use of his left arm.
Dr, .White recommended surgery to correct this problem.

On December 5, 1980, SAIF advised the Board that it 
would not oppose an own motion reopening for the' surgery 
scheduled December 8, 1980. Attached to SAIF's letter were 
several, medicals supporting the claimant's claim. A report 
from Dr. 'Harold Poole indicates that the claimant saw him on 
November 11, 198_0’ for a painful neuroma. The claimant was 
then referred ..to. Dr. White.'who recommended surgery.

The Board, .after considering the evidence before it, 
finds that it is sufficient to warrant reopening the claimant's 
claim at.this time. The claimant's claim for the April 17,
1972 _injury.should .be reopened effective November 11, 1980 
.for payment.of compensation and other benefits provided for 
by law until closed pursuant to ORS 656.278.

#
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December 30, 1980

MARK ARATA, CLAIMANT
J. David Kryger, Claimant's Atty. 
George Goodman, Employer’s Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Employer’s Motion

WCB CASE NO. 79-9568

On December 1, 1980, the employer moved the Board to' 
add an issue for Board review.- The employer contends the 
question of whether or not CNA should have been allowed to; 
deduct a time loss ov.erpayment from the recent permanent 
disability award should be considered: by the .'Board.' In 
support of its’argument, the employer cites the case of 
Wilson'V. SAIF which was decided on August 5, 1980 by the " 
Court of Appeals. The employer contends 'that the Wilson 
decision sets up the procedural .requirement that existing 
time loss overpayments be brought to the attention of the 
Hearings Referee in order to later obtain a'potential set 
off. . However, this case had not been 'decided at the time'of 
the hearing in this case. .The emplpyer contends that by, 
adding this issue to the matter befpre th’e'Board, it would 
avoid additional litigation. In. .the alternative, the. employer 
argues that if the Board should not decide, to include this 
as an issue in its review of this case, this case should be 
remanded to the Referee for his considera-tion.

The claimant, by' and through' his ;'attorney, on 'Dec.ember- 
8, .1980, responded to the employer' s‘"motibn/_';;';'The claimant 
stated that at the time of the hearing the only issue raised 
was the extent of permanent disability.' No other issues 
were raised concerning an overpayment and no overpayment was 
even mentioned at the time of the hearing. Subsequent to 
the hearing, the claimant states that CNA unilaterally 
deducted an overpayment from the permanent partial disability 
award. CNA had been contacted regarding its action and 
refused to pay the full amount as awarded by the Referee.
The claimant states that the action taken by CNA occurred 
after the hearing and after the issuance of the Opinion and 
Order. The claimant's only remedy,' he contends, is to file 
a request for hearing under the statute and compell the 
insurance carrier to return the wrongfully withheld overpayment

The claimant points out that if the Board does remand this 
case, it would not achieve any different result than in 
following the statutory procedure of having a hearing on the 
issue of the wrongful withholding of the overpayment. The 
claimant points out that in either case the Hearings Division 
will hold a hearing and take evidence on that issue.
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c We have reviewed the employer's motion and the claimant's 
response to it. The Board does not have the authority to 
under;taker,,in^its review, of a case new. issues which were not raised .at.the' time of the hearing. We find no reason to 
remand.^this case to the Hearings Division to take evidence 
on this issue. Therefore, we deny the employer's motion and 
will proceed with our review of this case.

ORDER
The employer's December 1', 1980 motion to add an issue 

at -board review or in the alternative to remand this case to 
the Hearings Division to be set for hearing is denied.

CLAIM NO. C 49505 December 30, 1980
FRANKLIN D. BARNETTE, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

O On November. .21, 1966, the claimant sustained a compensable 
injury to his back. This claim has been reopened and closed 
and the. claimant has received a total award of compensation 
equal to 153.6" for 80% loss of use of the arm by separation 
for unscheduled disability. On October 29, 1980, the Board 
issued an Amended Own Motion Determination Order which was 
the last award of compensation in this case. The claimant's 
aggravation rights have expired.

Dr. Brenneke, in November 1980, reported that claimant 
had low back pain with sciatica. He noted that claimant had 
had multiple operative procedures in the past. Dr. Brenneke 
found that the claimant had spasms in the lumbosacral area 
and hospitalized him for bed rest and traction on November 
4, 1980. He reported that patient should be hospitalized 
for one to two weeks and treated conservatively. He stated 
that there was an objective worsening of the claimant's 
previous condition without any new injury.
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On November 24, 1980, Dr. Grewe reported that claimant 
had undergone three attempts at a spinal.fusion with nonunion 
and persistent pain and disability. Dr. Grewe felt that tHe 
claimant should not undergo any further surgical attempts at • 
fusion, and that■such attempts were contraindicated on the 
basis of a' poor chance of success. He noted that the claimant 
made frequent trips to the.emergency room, required considerable 
treatment for his day-to-day problems, and had frequent 
exacerbations of pain. Dr. Grewe opined that claimant was 
and would be permanently and totally disabled from gainful 
employment. Dr. Grewe felt there were two .alternatives that 
could be attempted in claimant's situation: (1) The use of
some sort of procedure such as a Knodt rod or other internal'' 
fixation, or combined interbody and posterior, lateral 
fusion; or (2) to widely decompress the area of scarring 
around the nerve at the attempted fusion sites and perform, 
in addition, (depending on further localization studies) 
sensory rhizotomy, at least of the posterior roots, to try 
to gain pain improvement.

Claimant, on November 28, 1980, requested the Board 
consider all the medical reports submitted on his behalf and 
review the own motion regarding his claim.

Dr. Brenneke, on’December 1, 1980, reported that claimant 
had been placed in a brace in May 1980. He reported that 
claimant had difficulty walking and occasionally his right • 
leg gave out, causing claimant to fall.- Dr. Brenneke had 
hospitalized the claimant from November 4, 1980 for bed rest 
and traction. While hospitalized, the claimant was placed 
in a body cast and was to remain in that body cast for ■ • :
approximately two to four weeks^ Dr. Brenneke felt that' 
claimant had experienced a significant deterioration of his . 
back pain over the last six to twelve months. He felt that .. :
claimant had a significant amount of trouble which was not 
stationary at that time. - - •

The SAIF Corporation, on December 10, -1980, advised the. . . 
Board that it opposed an own motion^order reopening•this 
claim for temporary total disability compensation as it did 
not appear that the claimant’s condition had materially 
worsened since the last arrangement of compensation. . ,, ■

We reviewed the medical reports submitted by the parties 
in this case and find that it would be in the best interest 
of justice if this matter were referred to the Hearings 
Division to be set for a hearing,. The Referee shall determine 
if the claimant's condition has worsened since the last award 
or arrangement of compensation in this case and if his 
worsened condition is due to his 1966 injury. Upon the 
conclusion of the hearing, the.Referee shall cause a transcript 
of the proceedings to be prepared. The Referee shall forward 
the transcript, along with the other exhibits introduced at 
the hearing, and a recommendation in this case to the Board 
for its consideration.

m

m
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;GARYi ,BEUS,r CLAIMANT, . - 
-David W, Hittle, Claimant’s Atty. 
SAIF, Legal.Services, Defense Atty. 
Request' for Review by Claimant

WGB .CASE NO. 78-3125 December 30, 1980

m

The claimant seeks Board review of the Presiding Referee’s 
order denying the claimant's request to set this case for a 
hearing or to otherwise have it processed by the Hearings 
Division. The claimant's Request for Hearing had been 
dismissed on October 1, 1979 after no response had been 
received to a Show Cause Order. This order became final.
The claimant contends he is entitled to have this case 
rescheduled for a hearing.

We have reviewed the record in this case and the briefs 
of the parties and affirm the Presiding Referee's order.
ORS 656.389(3) provides that an order of a Referee is final 
unless, within 30 days, one of the parties requests a review 
by the Board. In this case, neither the claimant nor the 
SAIF Corporation requested a review by the Board of the 
Order of Dismissal within 30 days. That order became final.

- We do not find that•the claimant's explanation of-why 
he did-not respond to the Order to Show Cause or Order of 
Dismissal justifies the Board resetting this case for a 
hearing. The claimant was mailed these documents at his 
last known•address. The law,does not require personal service.

The Board declines to exercise its authority under ORS
656.278 for the same reasons.

ORDER ON REVIEV7
The Presiding Referee's order dated September 4, 1980 

denying the claimant's request to have his case set for 
hearing or otherwise processed by the Hearings Division is 
affirmed..

OWN MOTION ORDER
The-claimant's request for own motion relief is denied.
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APPEAL NOTICE

The claimant has no right to a hearing ,, review or .appeal 
on this award made by the Board on its own’motion. ^

The SAIF Corporation may request-a hearing on this order

The order Is final unless, within 30 days from the date 
hereof, the SAIF Corporation appeals this,order by requesting
a hearing.

WCB CASE NO. 78-9419 December 30, 1980

RHONDA BROWN, CLAIMANT 
Douglas: S. Green, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Remand

On August 17, 1979, the Board entered an Order on Review 
in this case which affirmed and' adopted the Referee's'Opinion 
and Order. The Referee found that the claimant had failed to 
timely request a’'hearing' within 60 days from a denial issued 
by the employer. The Court of Appeals affirmed the Board.

In an opinion dated July'23, 1979, 'the-Supreme Court re
versed the Court of Appeals and remanded this case to-the Board 
The Supreme Court held that the Board had unduly extended the 
principal it had'set-forth in the- case of Sekermestrovich v. 
SAIF, 280 Or. 723 , 573 P2d 275 (197-7).' The Court stated ’ that 
this case did foreclose a finding of "good cause" and.the 
determination of whether or not "good cause" was established 
was a judgment to be made by the Referee and the Board.in the 
first instance. The Court stated that because the Referee and 
the Board concluded that the Sekermestrovich case required.dis
missal of the claimant's claim, they had not considered.other 
issues bearing on the timeliness or on the merits of this case. 
Therefore, this case was remanded to the Board.

We have reviewed the record- in this case and utilized the 
Supreme Court's guidance,in this case. We agree with the Ref
eree that this employer was not prejudiced by the- claimant's 
late filing of a claim. . Further, we find the claimant has es
tablished good cause for not filing her Request for Hearing 
within the 60 days required by ORS 656.319(1). She is entitled 
to a hearing in this case. However, since the Referee did not 
determine whether or not the claimant has proven her claim is 
compensable and we are unable to determine from this record if 
she did so, we remand this case to Referee Mongrain to conduct 
a hearing on the merits of this case and to'determine if the 
claimant's claim is compensable.
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# ORDER

This'■’case’‘^is 'remanded to Referee Mongrain to conduct a 
hearing on the‘merits of this case and issue an appealable 
bfdO'r.
r i, O'- ( ! 1 ; ' ' ; ‘ •

.... _ CLAIM NO. C 242435 December 30, 1980
RICHARD A. BULT, CLAIMANT'
J. David Kryger, Claimant*s Atty.
SAIF, Legal Services, Defense Atty,
Order Denying Motion

#

The SAIFrCorporation (SAIF), on December 8, 1980, moved 
the Board to reconsider its December 1, 1980 Own Motion Order. 
This claim had been referred to the Hearings Division to de
termine..if the, claimant’s current condition was related to his 
April 28.,. 1970 industrial injury, and, .if so, whether his con
dition had worsened since the last award or.arrangement of 
compensation. The, Referee recommended the Board reopen this 
claim. The Board reviewed the record developed at the hearing 
and ordered this claim reopened. The SAIF contends that the 
Board's order is based upon an incomplete finding by the Referee

We have considered the SAIF's motion and find no reason to 
reconsider our.December 1, 1980 Own Motion Order, Therefore, 
we deny the SAIF's motion.

ORDER

The SAIF Corporation's Motion for Reconsideration dated 
December 8, 1980 is denied.
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WCB CASE NO. 79-5162 December 30, 1980

ZANE CULBERTSON, CLAIMANT'
Emmons', Kyle, et al. Claimant' s Attys. 
David O.'Horne, Employer's AttyJ ' ' 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer 
Cross Request by Claimant

The employer seeks Board review of the Referee's order 
which granted claimant an .award of compensation•equal to 32° 
for 10% unscheduled disability for his right shoulder and 
cervical injury and an award of compensation, equal- to,-5%.un
scheduled disability for his low back and .r.ight hip ' in jury / ,
The Referee, at the hearing, denied allowing the employer, to 
try to lay a foundation for introduction of certain surveillance 
film. The employer, on appeal, contends that the Referee should 
have allowed it to lay a foundation to have the surveillance 
films admitted. Further, employer contends that the award of 
compensation granted -by the Referee is excessive::and .not sup
ported by the evidence in this case. . ‘

■ The claimant contends-the employer was allowed to attempt- 
to lay a foundation for the-admission of the • surveillance'• '
films, but;the'employer failed to do so. Furtherthe claim-;..? 
ant contends‘the award of compensation granted by. the-Referee-..-: 
is supported by the'^evidence in this' case. • • -

The Board finds-that the Referee correctly.■ recited ; the 
facts of this case in his order.

After de novo review of the record in this-case, the. 
Board finds that the Ref eree' s'award of compensation: is- not 
supported by the evidence. However, the Board does find that 
the. Referee correctly ruled in not allowing the employer to 
attempt to lay a foundation for the introduction of. the sur
veillance' films.' The' investigator who took' these'.'.films- subse
quently died and therefore was not available to testify as .„to • 
the dates, time and activities which he filmed. He was. not 
available for cross-exam.ination. Therefore, we conclude that 
the employer v;ould have been unable to lay a proper foundation 
for the introduction of the surveillance films.

€

m
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On the employer's second contention that the award of 
compensation in this case is excessive and not supported by 
the evidence,' the Board agrees. We find that the medical 
evidence:indicates.that claimant has no permanent impairment 
duecto his on-the-job injury. The claimant has been found 
to have a full range of motion in his right shoulder and 
cervical spine. Claimant advised the doctors that he was 
able to lift weights without any pain or restriction of move
ments of his shoulder. He was released to his regular work 
with no restrictions. Dr. Martens does feel that claimant 
should avoid prolonged standing, bending and lifting over 50 
pounds as well as walking. Dr. Hartmann felt that claimant 
might benefit from a job change. We do not find that these 
recommendations are due to any permanent impairment claimant 
has suffered due to his on-the-job injury. The evidence does 
not indicate that claimant's back pain and hip pain are re
lated to this injury. Claimant is now 24 and has a high school 
education. ^ He has worked as' a backhoe operator, worked on the 
green chain with this employer and has also worked as a bag boy 
and as a welder. Claimant stated that he feels he could do any 
of the jobs.in the lumber mill except for possibly not being 
able to perform the job on the green chain.

: V7e conclude, based on the evidence in this case, that 
claimant has not established he has suffered any loss of wage 
earning capacity due to his on-the-job.injury. There is no 
evidence that claimant has experienced any permanent impair
ment,, and the weight of the evidence indicates that claimant 
was released -by the physicians to return to his regular work 
without any restrictions, due to this injury. Therefore, 
the Board modifies the Referee's order by reversing the awards 
of unscheduled disability granted by the Referee and rein
stating the Determination Order.

ORDER
The Referee's order dated May 13, 1980 is modified.

-The Determination Order dated March 19, 1979 is reaffirmed 
by the Determination Order dated June 11, 1979 and is restored 
and affirmed.

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-937.9
NEIL E. FAINCLAIMANT ' 
Terence J. Hammons, Claimant's Atty. 
SAIF,- Legal Services, Defense Atty. , 
Request for,Review, by SAIF

^Depember, 30.,. 1,980
m

The SAIF Corporation • (SAIF) seeks Board--review'Of-the J:. 
Referee's Opinion and Order which granted’the’-'claimant an'.award 
of compensation equal to 64® for 20% unscheduled 'disability for 
his low back injury. The SAIF contends•this -award of compensa
tion is excessive. , ’ ' ' ' '

■’ We find the'-Referee correctly set-forth the-facts-'.of•• this 
ca.se in His Opinion -and Order.' ' ' ..

After ,de novo review, the Board modifies the Ref eree..', s. 
order. The. July .3, '1979 Determination Order granted .the'-claim- 
an't. temporary total disability compensation and 'temporary par
tial. disability, compensation.' ' Dr; Bert, - prior' to"‘the claim ■■ 
being closed, felt the claimant had' minimal- pain aiid,' should 
avoid any heavy lifting or frequent’bending. "The' claimant..,was 
not taking any medication and had full range of motion of his 
back. The- Orthopaedic Consultants■ rated'.the:^ claimant''S "resi
dual disability" as"minimar and 'felt he could-'return-to...his 
.former occupation, with limitations'. The claimant'-ds 31;;years 
old and has, a GED. He has-worked in lumber-mills''and ■ construc
tion work for the forest service. He is^ presently employed 
making wood bathroom accessories. Based.on the evidence rin- 
this case,.we find -the award of compensation. granted by-the.’ 
Referee , is excessive and would modify' it to '32®' for’ :10%; un
scheduled disabilityi ^

ORDER
The Referee's order, dated June 10, 1980, is modified.

The claimant is hereby granted an award of compensation 
equal .to 32° for 10% for his low back injury. This award is 
in lieu of . all prior awards of unscheduled ^ disability. ..the 
claimant has received for this injury.' '

The remainder of the Referee's order is affirmed.
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o STANLEY' FOUNTAIN, CLAIMANT 
Lawrance L. -Paulson, Claimant's Atty. 
SAIF,, Legal Services-, Defense Atty. 
Order of Dismissal

WCB CASE NO. 79-7643^ December 30, 1980

O

O

On October 13, 1980, the claimant and his attorney 
entered into a stipulation which granted him an additional 
award of permanent partial disability equal to 96® for 30% 
unscheduled disability, provided the award be paid in a lump 
sum and granted the claimant's attorney a fee out of this 
increased award and dismissed the claimant's request for a 
hearing. This stipulation was approved by Referee Gemmell.

Subsequent to the approval of the stipulation, the 
claimant retained a different attorney, and on November 12, 
1980 requested the Board set aside the stipulation and set 
this case for a hearing on its merits. The claimant contended 
that at the time the stipulation was entered into, he was 
unable to work. Further, the claimant forwarded a report to 
the Board from Dr. Hoff in which the doctor stated he felt 
that claimant had moderately severe disability and was 
unable to work.

On November 17, 1980, the employer/carrier advised.the 
Board that it objected to the claimant's request. The 
employer/carrier contends that any rights the claimant may 
have are under ORS 656.278. Further, they contend that the 
stipulation is a final order and does not have any appeal 
rights to it. They request the Board dismiss the claimant's 
request for review.

The claimant, by and through his attorney, on December 
9, 1980, advised the Board that he was relying on the case 
of Schultz V. SAIF, 252 Or 211, 448 P2d 551 {1968).

We have reviewed the contentions of the parties in this 
case and dismiss the claimant's request for review. We find 
the claimant's request is without merit. The Schultz case 
relied upon by the claimant held that if, on the face of the 
record, the probability of an inaccurate award was found, 
the Board could remand the claim to the Hearings■Officer for 
further determination of claimed liability although the 
original award was based on an agreement of the parties. In 
this case, we do not find that on the face of the record 
that the award of compensation granted to the claimant in 
the stipulation was inadequate. Therefore, the Board denies 
the claimant's request that the stipulation entered into and 
approved on October 13, 1980 be set aside and that this case 
and claim be set for hearing before a Referee.
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ORDER

The claimant’s request for review dated November 12, 
1980 is dismissed. • ■' • .. -

. ■ ^ ^ WCB 80-9494, Cl W-017760 ; - December-30:,-. 1980
WCB 80-10,. 393;- Cl W-11-328'

& D32-11706, . ■ , V \ ■
WCB 80-10, 394; Cl 95C 60 4387 •
WCB 80-10, 49,4;,Cl D32-11557 & Cl ,17760

MARY A. GOTCHALL, CLAIMANT
Gary D.’ Hall, and, Galton, Popick. •& .Scott, -Employer's Attys.
SAIF, Legal Services ,• Defense Atty. :/ • f. :
Own Motion. Order Consolidating Cases-.for He_aring . : r

On October ' 30 , i980 , ’the claimant,, by and through h’er'^'attorney, 
requested .the Board 'exercise .its own' motion jurisdiction ■ and 
reopen this claim for her. October 14, .1973 injury. Claim No;.
17760. The' cladmanti had filed an aggravation claim'which.';- 
Industrial Indemnity denied on the basis that the' claimarit'-s 
aggravatipn rights had expired and she suffered from an 
occupational -disease which 'is the responsibility of Wa'usau 
Insurance-Companies.. .The' claimant 'requested a .hearing • on’’ 'j 
this denialWCB Case .No. .80-9494. \ ' ,..’.,‘7...' ' ','.,7'.

The claimant also has requested‘a.hearing -protesting 
the extent of disability awarded in the' October 20^,; 1980 - '
Determination Order for her January 15, 1976 injury.' The ' 
insurer.-for this injury was Industrial Indeiimity, and is WCB 
Case No. 8Q-9957.

Industrial Indemnity advised the Board-'it did not./feel 
this case should be considered by the Board .under 'its own 
motion jurisdiction. . It advised the Board''claimant has 
also filed-an occupational disea.se claim with Wausau’ Insurance 
Company . for. a., cervical and shoulder condition.:^ , 'Thisy'was :' j 
denied and a hearing has been requested on it. ' (WCB Case'
No. 80-10,494) ■ ; ^ '

The claimant also has filed-an occupational disease"claim 
against Mail-Well Envelope Company which was denied by its.' 
insurance carrier, Aetna Insurance 'Company. The claimant'jt 
has requested a hearing on-'6his denial (WCB' Case'"’No.'s 80-: 
10,394' arid-80-10,393) , -^ ' '

m
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The Board,uafter. reviewing the contentions of the. 
parties, finds it would be in the best interests of the 
parties if-, claimant * s Own Motion request was referred to a 
Referee,,tp.be jconsolidated with WCB Case No.'s 80-9494,
8.O79957,,, 80-10,393,. 80-10,394, and 80-10,494 for a hearing. 
The Referee shall determine if claimant's low back problem 
is related to her October 14, 1973 injury and represents a 
worsening of it since the last award or arrangement of 
compensation. Upon the conclusion of the hearing, the Ref- 
ereef shall cause a transcript of the proceedings to be pre
pared. The Referee shall forward the transcript, the other 
exhibits introduced at the hearing and recommendation to the 
Board for its consideration. The Referee shall also issue 
appropriate orders in all the other cases.

IT IS SO ORDERED.

December 30, 1980CLAIM NO.,WD 3632

KEITH GUBRUD, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own' Motion Determination

On July 3, 1980 we ordered this claim reopened as of June 
9, 1980 for the payment of compensation and other benefits 
provided for by law until closed pursuant to ORS 656.278. This 
v;as based.on Dr. Serbu's report of the same date which indicated 
the claimant had an acute mechanical low back strain. Dr.
Serbu prescribed complete bed rest and had requested this claim 
be reopened. The claimant indicated that he was off work from 
June 9, 1980 through July 13, 1980 but stated he did not lose 
any wages.

In October 1980, Dr. Serbu reported that the claimant had 
made a total recovery and recommended the claim be closed with 
no additional award of permanent partial disability. He noted 
that the claimant had been off work for five or six days in June 
1980.

The SAIF Corporation, on October 28, 1980, requested that a 
determination be made of the compensation to which the claimant 
was entitled. The Evaluation Division of the Workers' Compensa
tion Department on December 5, 1980 recommended that this claim 
be closed and .that the claimant not be awarded any additional 
temporary total disability or any additional permanent partial 
disability.
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We have .reviewed this file and.do not .agree with the recom
mendation of the Evaluation Division. . The medical evidence es
tablishes that the claimant was unable to work from june/9,; 1980 
through;-June 13, 1980 because of his back problems! ';'Therefore, 
we- find tliat he „is entitled to^.an award of .• additional .temporary 
total disability from June 9, i980 through June 13,^; 1980.'. !

, ORDER ' , . ...

The claimant is hereby granted an award. of ’ additional;^ tem
porary total disability compensation from June • 9 , . 198 0.. through 
June 13 , 1980.. •

m

WCB NOS. 79-4980, 79-10, 169,
& 79-10, 606

GARY W. HUNTER AND MICHAEL LEROY, CLAIMANTS 
PozziWilson, et al. Claimants' Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF'

December 30, 1980

The SAIF Corporation (SAIF) seeks Board ■ review', of‘.the" 
Referee's order which found that the abovenamed claimants 
were employees of the State of Oregon and not the employees 
of- Multnomah County. The'Referee'remanded" their" c-laims to 
SAIF for acceptance and processing and granted'the- claimants' 
attorney a fee for his services in overcoming the denials'.’ 
The Referee "also ordered the SAIF to reimburse Scott’-Wetzel 
for all workers' compensation payments‘made by Scott-V/etzel . 
to or on behalf of the claimants for their claims'. ’ The SAIF 
contends that the claimants were employees of Multnomah' 
County and that their claims should be remanded to Scott" - 
Wetzel for processing. As an alternative, the SAIF contends 
the Board should adjust the award of attorney's fees to 
reflect the nature of the proceedings and vacate that part 
of the Referee's order which required i’t'to reimburse Scott 
Wetzel for the claim costs. ’ . ' .....

The facts in this case were stipulated to by the parties 
at the time of the hearing, and we find no reason to recite 
these 'facts in our-- Order." '' ' ■

We-'review de novo and reverse the Referee's order. The 
Referee’ applied a two-prong test to determine- whether the 
claimants were ' employees of the State" 6'f Oregon ' br- amployees 
of ' Multnomah County. The Referee felt tha't the ■ right-of ' 
control far outweighed the question of who paid the- wages of 
the claimants. He found that since the claimants v/ere under 
the control of the Circuit Court judges, who are State 
employees that they, therefore, also are State employees.
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We. do->not'agree-swi'th the Referee's analysis of the 
factsj.in this. case. The State authorizes or allocates funds 
to'ithe:‘County-;to; cover the cost of operation of the court 
system. The'County actually pays the salaries of and provides 
otherrfringe benefits for the court reporters. The court re- 
porters'‘do 'work on a day-to-day basis for the Circuit Court 
judges. However, we find that technically the court reporters 
are under the control of the County. The County has delegated, 
in a very small fashion, its authority or power to control the 
court’reporters to the Circuit Court judges to control the day- 
to-day work of the reporters. If the Circuit Court judge is 
absent, the court reporter is required to stay at work and to 
takeforders from the Court Administrator who can reassign them 
to other courts or order them to perform other work. There
fore, we find that these claimants are, in fact, employees 
of the County and not employees of the State, based on the facts 
of this case. We would refer any question,regarding the amount 
of the attorney fees to the Circuit Court for determination 
pursuant to ORS 656.388(2).

ORDER
The Referee's Opinion and Order dated June 30, 1980 is 

reversed.
The claimants' claims are remanded to Scott Wetzel for 

acceptance and processing and payment of compensation and 
other benefits as provided for by law until closed pursuant 
to ORS 656.268.

The claimants' attorney is entitled to have fees awarded 
by the Referee paid by Scott Wetzel. It is further ordered 
that appropriate reimbursement shall be made between the 
SAIF Corporation and Scott Wetzel in this case.

The claimants' attorney is entitled to a fee of $100 
for his services on behalf of the claimants at the Board 
level.

December 30, 1980WCB CASE NOS. 78-8151, 78-8152,
& 78-8153.

JACQUE C. JAEGER, CLAIMANT
Richardson, Murphy, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation seeks Board review of the Referee's 
order which granted the claimant permanent total disability 
compensation in addition to penalties and attorney fees.
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The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached.- 
hereto and, by this reference, is made a tpar.t hereof. • ...

The Board clarifies its position on.penalties. -It.is true 
that if an employer/carrier does not correctly .process a claim 
or fails to comply,with an order of a Referee, the Board or•a' 
court, penalties can be assessed. If the employer/carrier-com
plies with an order but does not pay the penalty ass.essed 
against it, an additional penalty cannot be•assessed- for its 
failure to pay the penalty. This would constitute a penalty 
on a penalty. However, if the employer/carrier.continues .to 
fail to comply with an order, such as an order ordering it , .
to pay medical bills, a penalty could be assessed based on the 
subject of the order (medical bills) in addition to-.the ori-,, 
ginal penalty assessed. In this case, the Refere_e wap correct,, 
in stating he could not assess a penalty on the SAIF, Corpora
tion's (SAIF), failure to pay a penalty ,assessed-against it 
for not paying medical bills. However, if the medicals had.-- 
not been paid, the Referee could have assessed a. penalty for 
the SAIF'S continuing failure to pay the medical bills.

ORDER
The order of the Referee, dated March 31, 1980, is 

affirmed.
Claimant' s' attorney is granted as attprney fees for his 

services at this Board review the sum of $iS0, payable by the 
SAIF Corporation.

#

A consolidated hearing v;as held on the above four claims 
(docketed-under the above three VJCB Case Nos.) 'in Portland,, Oregon, 
on November 19, 1979, before William H. Peterson, the undersigned 
Referee. The claimant was present and was represented.by Allen T. 
Murphy, Jr., of the claimant's attorneys, RichardsonMurphy, Nelson 
& Lawrence. The employer for all four claims, Multnomah County, 
School District No. 1 (School District), and its insurer, the State 
Accident Insurance Fund (SAIF), were represented by Kenneth L. Klein- 
smith, Associate Counsel, SAIF.

The hearing record was held open, for an additional medical 
report and the scheduling of argument. .Off-the-record oral argument 
was presented on December 21, 1979. Dr. Andrea Tongue's one-page 
report of December 4 , 1979, to Mr.' Murphy was admitted as Claimant's 
Exhibit No. D64. Following v/ritten confirmation of a stipulation 
made during the off-the-record argument, the record was..first, closed 
on January 3, 1980. The record was reopened for the admission of 
Claimant's Exhibit No'. D65, a two-page report: of,_ .February 11, 1980, 
from Ingram and Associates to the Field'Services Division (FSD) of 
the Workers' Compensation Department, and was reclosed on Februarv 2
1980.
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# ISSUES.:
,each ,of, the four claims', the .claimant requested a hearing 

to. .contest tthe .Determination Order that closed it - raising as the 
primary ds’sue .the.,extent of her permanent disability. The claimant 
contends ,that .she .is, entitled to permanent total disability status.
The corresponding claim numbers, injury dates, closing awards, etc., 
were as follows:

m

SAIF No. HD-358381 ; injury of March 15 , 1972 ; 
n ■' Determination Order of May 19, 1978, with no per-

... menent disability award CEx. A13) ; hearing request 
of October 17, 1978, docketed under WCB Case No,
.78-8152. (This claim is hereinafter referred to^as 
the March 1972 injury.)

SAIF No. HC-411744; injury of December 6, 1972; 
Determination Order of M.ay 19 , 1978, with no per
manent disability award (Ex. B4) ; hearing request 
of October 17, 1978, docketed under V7CB Case No.
78-8151. (Hereinafter the December 1972 injury.)

SAIF No. HD-25175; injury of June 6, 1974; 
Determination Order of May 19, 1978, with no per
manent disability award. (Ex. C4) ; hearing reques.t of 
October 17, 1978, docketed under WCB Case No. 78-3153. ■ 
(Hereinafter the June 1974 injury.)

SAIF No. HD-119142; injury of September 24,
1975; Determination Order of June 9, 1979, with 
award of 5 percent of statutory maximum for perma
nent partial unscheduled disability (Ex. p55); 
hearing request of June 26, 1979, was added to above 
three consolidated cases without assignment of a 
fourth WCB Case No. (Hereinafter the September 1975 

^ injury.)

Secondary issues were raised in amended hearing requests 
filed by the claimant on July 3, 1979; and there were further clari' 
fications and limitations of the issues both at the hearing and dur^ 
ing the later off-the-record argument. The net result was that:

1. The claimant is not seeking a reopening 
of any of these claims for further treatment and 
tempprary total disability benefits . (TTD) . Any 
necessary treatment will be provided by SAIF pur
suant to ORS 656.245.

2. A dispute over. SAIF's alleged failure to 
pay past medical bills incurred in these claims 
was resolved by a stipulation that I could award 
the claimant $100 as a penalty, and award the claim
ant's attorneys $100 as a reasonable related attor
ney fee. (See letter of December 28, 1979, from

■ Mr. Murphy to me.)
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3. A secondary issue to be decided is-whether 
the claimant is entitled to a penalty and the payment 
.of an attorney fee for SAIF's alleged failure 
to pay a penalty ordered by the Workers' Com
pensation Board CBoard) on August'4 , 1978. -

t ■

THE PENALTY ISSUE'

In its August 8, 1978, Order on Review of a prior proceed
ing on these claims, the Board ordered SAIF to pay outstanding medi
cal bills that had been incurred since the summer of 1976 in connection 
with the March 1972 injury, and also ordered SAIF to pay to the claim
ant a penalty equal to 25 percent of those bills (Ex. D40, p. 4) ..
At the hearing before me the parties stipulated'that SAIF did not pay 
that penalty. No dispute was raised regarding those medical.bills ; 
presumably they were paid in compliance with the Board- Order. The 
claimant, therefore, is seeking a penalty on a penalty. There is no 
evidence nor was it argued by SAIF, that the penalty was withheld 
pending an appeal from the Board's decision.

The Board has held that penalties may not be imposed upon 
penalties: William VJisherd, Claimant, WCB Case No. 75-4574, Order on 
Review, 18 'Van Natta 125 Tl970) .- In Wisherd, and similar cases, the 
continued resistance or delay was in the payment of both the prev
iously delayed compensation and the resulting penalty. Thus, in 
cases such as Wisherd, there remained an available sanction: a further#penalty on the still unpaid compensation.

The Court of Appeals has held that penalties need not be 
paid while an appeal is pending; Reed v 'Del Chemical, 26 Or App 733,
741 (19.76). In order to reach that conclusion, the Court held, in 
interpreting ORS 656.262(3), that a penalty is not a "payment of 
compensation".

•The Board and the Court are, therefore, in harmony:
Penalties are not compensation; therefore, penalties may not be imposed 
upon penalties. Although I might have interpreted the applicable stat
ute differently, I am bound by those holdings. Claimant's counsel 
has directed me to no case which addresses the problem posed here - 
payment of the previously-delayed compensation/• but a failure or re- 
f-jsai to pay the penalty even though no appeal is pending! SAIF's 
action, absent any explanation, is unreasonable - arid may even be 
defiant - but I reluctantly conclude that -in this forum there is 
neither a remedy for the claimant nor a sanction to deter non-compliance 
(The Board and its Referees do not have.contempt powers.)

m
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THE'EX-TEMT OF DISABILITY ISSUE

C'..:-n L':!'
,• j: Findinqs

^ claimant was a completely credible v;itness. She is
51'yyears oidi "She has an M.A. degree in education, and has a high-school 
teaching certificate. Before her injuries, she took additional 
night school courses, and may have nearly enough credits for a Ph.D. 
degree. She has bright average to superior intelligence. She worked 
for the School District for 15 years. She was an Arts & Crafts teach
er for the first eight years, a School Counselor for two years, and 
a Vice Principal for the last five years. Avocationally, she has 
some skill at jewelry and ceramics.

The claimant was in a non-compensable car accident in 1959, 
with cervical and lumbosacral injuries that first culminated in a 
laminectomy at L4-5 in 1961. Her recovery, however, was complicated 
and prolonged by the development of post-operative osteomyelitis, 
which resulted in the excision of her 5th spinous process in-January 
1962. After a lengthy recovery, she returned in 1966 to teaching for 
the School District at Roosevelt High School. In the two years be
fore her return she did some part-time work retouching art layouts.
It was at Roosevelt High School that she rose from teacher to Vice 
Principal - the -position at which she was working when the compen
sable injuries occurred.

There were racial problems at the school in the 1970's, 
which resulted in riots, or near riots, and the presence of. armed 
police in the halls. As a Vice Principal, the claimant was respon
sible for the welfare and discipline of the girl students, and had 
to break up fights between them. It was these problems that led to 
all her injuries. There were actually six incidents - two in 1972, 
two in 1974 and two in 1975 - but claims were only made for four of 
the six.

In March 1972, while the claimant was trying to separate 
students in the cafeteria during an assembly, with the lights out, 
a long, portable, chair rack was pushed over and struck her in the 
left temple, knocking her to her knees. The next day she had a 
large bruise on the temple, double vision, and could not read.

In December 1972 the claimant was taking a girl to the 
office, after breaking up a fight, when the other girl jumped over a 
railing and hit them both. The claimant was struck in the' head and 
knocked down, with the others on top of her. Her jaw was dislocated 
and she developed muscle spasms in her neck.

In June 1974 the claimant was rushing down some stairs to 
the source of noise and a fight. There were papers littering the, 
stairs. She slipped on them and fell bn her back. She had severe 
low-back and neck pain, and was later very stiff and sore.
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In September 1975, while breaking up a fight between two 
girls, she was thrown against a wall 'and lockers."' HerTow back was 
painful from this, and walking was difficult.

The foregoing injuries are the ones for which,claims were 
made. No claim was made for a February 1974' incident'that aggravated 
her previous low^-back condition for the first time .(Ex.'Dll-, p. 1), 
or for a May 1975 incident in which she was pulled' and■ shoved while 
breaking up a fight, with resulting' low-back and neck'-pain.

As a result, of the-March 1972 in jury, ■•the' blow^to the 
temple, the claimant has severe vision problems-.' 'She-cannot focus at 
near distances, which necessitates different- strength lenses for diff
erent distances,- and she has exptropia that causes double vision 
(Ex. A5, Ex All, Ex. D61, p. 5 and Ex. D64). These conditions have 
progressively worsened since the injury. • She can now'read only at a 
very close distance, such as 5'- or 6 inches, and out at about' three 
feet, but not at -other focal points. Her double" vision .was originally 
a problem at' near distances, 'but now' extehds'^'but-to at -least 15 feet.

The other injuries were materiaT ‘contributing factors in 
worsening the claimant's pre-existing spinal' problems-,' which had been 
relatively asymtomatic {Ex. D25.A, p. 1).- Treatment has been -conser
vative. A lumbar myelogram in May 1976-was the basis for a diagnosis 
of a recurrent herniated disc at L4-5, but surgery was. ruled out • 
because of the previous osteomyelitis. The claimant's symp-toms have 
included neck pain, severe low back pain, and'pain, numbness and weak-^P» 
ness in her right leg. Because of the c'laim'ant's worsening back and 
eye problems, she did not return to work-after- the school year ended 
in.July 1976, and has not returned to work since.

In* April 1978 an examining panel'-of specialists .at Ortho
paedic Consultants, P.C. believed- that the claimant v/as medically 
stationary, with chronic lumbar and cervical strains. The panel 
evaluated her loss of neck function as-”mild (10-20%)" and her loss 
of back function at "60-80% (moderately severe}". These impairment 
estimates were the total losses with the compensable injuries super
imposed on the pre-existing conditions (Ex. -D31, p. 6) .

The claim was not closed, however, because of recommenda
tions that the claimant be referred to a pain clinic. She was a patient 
at the Northwest Pain Clinic from August 21 to' September 3, 1978, and 
again for a short period in December 1978,' and was seen in follow-up 
on February 28, 1979 . At discharge' in September, 197-3, the Pain 
Center’s prognosis for the claimant’s return to employment was '!ex-. 
tremely guarded" (Ex. D42, p. 2) ’and was still "guarded" in February 
1979 (Ex. D46). The treatment there did not significantly improve 
the claimant’s symptoms, but did assist her in eliminating pain 
medication -and placing greater reliance on. transcutaneous nerve stim
ulators. The claimant’s treating physician, ^Dr. Velma J. Horenstein, 
because of the claimant’s inability to sit,-'sta'nd'or v/alk without 
pain for-any length of time (the claimant testified to a sitting limi-^K 
tation of 30 minutes and a standing limitation of 10 or 15 minutes) ,
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o questioned..whether.-the claimant could he rehabilitated into any 
occupation --especially in view of, the claimant’s impaired vision 
(Ex. D49).

A,.second examination at Orthopaedic Consultants’ was con
ducted on May. 10,’ 1979,. by a different examining panel. Although some 
of ‘the findings were different, and this panel believed that there 
was a severe functional overlay, the bottom line was the sane as 
before: The panel found "no change in the previous impairment ratings" 
(Ex. -DSO-, p. 5) . Dr. Horenstein concurred (Ex. D53) .

In June 1979 the case was assigned by FSD to Ingram & 
Associates, a private rehabilitation-counseling firm, to provide the 
claimant with job re-entry assistance. The case was handled by Julia 
Ingram, Director - who testified at the hearing. She was credible 
and persuasive. She found the claimant to be cooperative in follow
ing her suggestions, and did not believe the claimant to be a maling
erer. In responding to an inquiry from Ms. Ingram, Dr., Horenstein 
included in the claimant’s physical limitations an inability to do 
any lifting, pushing, pulling, bending, squatting or climbing (Ex. D55l\) 
Because of the claimant's vision problems, Ms. Ingram had her seek 
further eye consultations, as well as psychological counseling with a 
clinical psychologist with Ms. Ingram's firm- Ms. Ingrain believed, 
initially, that the claimant would.be able to work part-time. Some 
efforts were made toward job placement with Marylhurst College and 
with the Portland Art Museum. They were not successful. The School 
District was unable to locate a position for the claimant (Ex. D57A,
Ex. D60, and Ex. D61A) .' In a closing report written by Ms. Ingram 
to FSD in February 1930, after the hearing, she said:

"It is my opinion that with this client’s m.ultiole 
impairments and lack of progress in solving the 

V visual convergence problem she is not feasible
for vocational rehabilitation. If either her back 
or vision problems improve significantly, we would 
be pleased to assist her." (Ex. D65) .
The claimant credibly described her constant back pain, 

right leg pain, and physical limitations. There is no purpose in de
tailing them here; they correspond generally with the complaints,, find
ings and limitations in the medical reports. There have been psycho
logical evaluations made during the history of this claim that indi
cate some degree of psychological overlay to the claimant’s physical 
and visual problems. There is no evidence of a pre-existing disabling 
psychological condition. More than one physician has commented that 
a functional overlay would not be unusual considering the medical 
history (Ex. D28 and Ex. D31, p. 5). The psychologists have not 
directly addressed causation, but I conclude'from the record as a 
whole that the claimant does have, a psychological component as a 
result of the compensable injuries. The claimant’s psychological 
condition was considered to be stationary in February 1978 (Ex. D46), 
and there is no basis for reopening the claim for further therapy.
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OPINION , . ■ ■

I conclude that the claimant is permanently incapacitated, 
as a result of her compensable injuries, from regularly performing 
work at a gainful and suitable occupation: ORS 656.206 (1) (a) . She 
is entitled to a permanent total disability award, retroactive from 
May 10, 1979 - the medically stationary date- that provided the basis 
for terminating'her TTD and closing the last claim (Ex., D55) •.

It is, of'course, unusual that a person with the claimant's 
education, and with 12 to 15 years of her. working life remaining, 
should be unable to become re-employed in some job' - be adaptable 
to some gainful occupation. Nevertheless, the conclusion is inescap
able that she is not presently employable at a regular, gainful occu
pation. T.he Northwest Pain Center psychologists' prognosis for re
employment was guarded. Her treating physician doubts that the claim
ant can become re-employed. The examiners at Orthopaedic Consultants 
have found a high degree of physical impairment. The eye specialists 
have reported significant visual problems. The claimant has coopera
ted with job re-entry efforts. Her employer, despite,its size, has 
no job for her. ' The vocational rehabilitation expert has tried, but 
has given up. .

This is not a case where one of the injuries, viewed alone, 
is a sufficient basis for a total disability award. The multiple 
"battlefield" injuries, superimposed on the claimant's pre-existing 
condition, have created a synergism. Her total disability is greater 
than the sum of the parts.

ORDER

IT IS THEREFORE ORDERED, in accordance with the stipulation 
of the parties, that S?^IF shall pay the claimant a lump, sum in the 
amount of. $100 as a penalty for unreasonable delay in the payment of 
medical bills incurred in these claims.

IT IS FURTHER ORDERED, in accordance with the stipulation 
of the parties, that SAl? shall pay the•claimant's attorneys, in 
addition to and not out of compensation or the above penalty, the sum 
of SlOO as an attorney fee for service rendered in connection with 
that penalty issue.

IT IS FURTHER ORDERED that the claimant shall be awarded, 
in lieu of and not in addition to the permanent disability compen
sation already granted for the September 1975 injury, compensation 
for permanent total disability, effective May 11, 1979.

IT IS FURTHER ORDERED that the claimant's ■ attorneys 
shall be paid an attorney fee of 25 percent of and out of the perma
nent disability compensation awarded by this Order, not to exceed . 
a total of $2,000. . _ - ■ ■ •

IT IS FINALLY ORDERED that all other relief ’ sought by 
the claimant in this proceeding shall be and hereby is denied.
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•• CLAIM NO. 741 C 517858 December 30, 1980

FAYE MAHONEY, CLAIMANT
Pozzi, Wilson, et al, Claimant's Attys
Lang, Klein, 'et al-. Employer's Attys.
SAIF,‘Legal Services, Defense Atty.
Order-

On’November 26, 1980, the claimant, by and through her 
attorney, requested the Board exercise its own motion juris
diction and reopen this claim for her March 23, 1973 back 
injury. She indicated her aggravation rights have expired. 
Attached to this request were medical reports from Dr. McDonnell 
which indicated the claimant was unable to work due to a worsen
ing of her condition related to her original injury. He did not 
feel the claimant had suffered a new injury. Dr. McDonnell re
ported that on May 28, 1980 the claimant had a recurrence of 
back pain while working at a nursing home.

St. Catherine's Nursing Home and its insurer. The Mary
land, on December 10, 1980 advised the Board it opposed reopen
ing of this claim. It felt the claimant had suffered a new 
injury in May 1980 while employed in the state of Washington.
It requested it be provided with medical information and be . 
allowed to take the claimant's deposition.

The claimant on December 16, 1980 advised the. Board she 
had not yet obtained Washington counsel and had not filed a 
Washington workers' compensation claim.

We have reviewed the correspondence in this case and will 
withhold any consideration of the claimant’s request for own 
motion relief until she has obtained Washington counsel and 
filed a Washington workers' compensation claim.
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WCB CASE NO. 79-10276 .•December 30, 1980 

JOHN H. MARLEY, CLAIMANT
John Svoboda, Claimant's Atty. ■'
SAIF, Legal Services, Defense, Atty.
Order Denying Motion

On December 9, 1980, the SAIF Corporation' (SAIF) filed a 
request for reconsideration, clarification and motion to stay 
order pending reconsideration and clarification of the- Board's 
order dated November 24, 1980 vhich ordered this claim, reopened 
under ORS 656. 27S. The claimant's request that the Board re
open this claim had been referred to be. set for a ‘ consolidated 
hearing with a hearing already scheduled on the SAIF's| denial 
of continuing responsibility for his back condition'.’. .The SAIF 
was ordered by the Referee to pay for certain medical; services 
pursuant to ORS 656,245. The SAIF requested 'the ‘Bp_ard' review 
that portion of .the Referee's Opinion and Order. The Referee 
also recommended the Board reopen this claim. ’‘1

I
We deny the SAIF's request. Our' order of 'November 24, 1980 

dealt only with the Referee's recommendation in'the Own 'Motion 
portion of this claim. • It did not. dispose, of the claimant's 
entitlement to certain medical services currently being considered 
by the Board on the SAIF's request for review. We seeJno reason 
to reconsider, clarify or to stay our order. * i'* ‘

ORDER . . . ;,
•)

The SAIF Corporation's December 9, 1980 motion isIdenied.

#

December 30,: 1980WCB CASE NO. 79-10, 278

IONA MATHEWS, CLAIMANT
Evohl F. Malagon, Claimant's Atty.
Paul L, Roess, Atty. for SAIF.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's Opinion and Order which (1) found the claimant's 
right shoulder, right arm and neck problems were compensably 
related to her July 1, 1973 industrial injury; (2) ordered it 
to pay all medical services provided with respect to the 
claimant's right shoulder, right arm and neck symptoms between 
December 7, 1978 and the date of the hearing; (3) assessed a 
penalty in the sum of 25% of all such compensation due and ow
ing at the time of the hearing; and (4) awarded the claimant's 
attorney a fee in the sum of $1,500. The SAIF contends|that ■ 
the claimant has failed to carry the burden of proof with re
gard to a showing of a compensable relationship.
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# The Board finds -that the Referee correctly, recited the .
facts of this case' in’his Opinion and Order.

. '»-

We. modify the Referee's order. We agree with the Referee's 
,finding^that .the claimant's right shoulder, right -arm and neck 
conditions are related to her July 1, 1973 injury for the 
reasons set forth by the Referee.

V/e do not agree with the Referee's finding that the SAIF 
unreasonably denied this claim. ORS 656.262(8) discusses un
reasonable delay or unreasonable refusal to pay compensation 
and unreasonable delay in accepting or denying a claim.' There 
is no description or discussion of an unreasonable denial. We 
do not find that the term "unreasonable denial" is set forth 
in our law. The Referee misapplied this term in his order.

Based on the record in this case, we do not find that the 
SAIF failed to comply,with ORS 656.262(8). The SAIF was pro
vided a December 1978 medical.report,from Dr. Campagna which 
described a condition in the claimant's cervical spine. There 
was no indication that this condition was related to the claim
ant's 1973 injury. ORS 656.273 sets forth the requirements of. 
an aggravation claim. Subparagraph 1 states, "After the last
award' or arrangement of compensation, an injured worker is 
entitled to .additional compensation, including medical services, 
for worsened' conditions resulting from the original injury." 
Subparagraph 3 states, "A physician's report indicating a need 
.for further medical services or additional compensation is a 

• claim for aggravation." The medical reports submitted to the 
SAIF up to .the time of its denial of November 19, 1979 did not 
indicate that the claimant's right arm, right shoulder and 
neck conditions were related to her 1973 injury and did not 
indicate that she needed additional treatment for conditions 
related to that injury. In fact. Dr. Campagna indicated he 
would reserve medical opinion until he heard from the pain 
clinic. Only after the denial had been made was a causal re
lationship between claimant's current prroblems and the 1973 
injury established. We do not find that the medical reports 
submitted to the SAIF up to the date of its denial required 
it to act. There was no evidence linking the problems the 
claimant was having to her original injury and the SAIF did 
not have any .obligation to act on these reports because it 
did not have.notice that an aggravation claim was being made.
We do not find-the delay from December 1978 to November 1979, 
based on these facts, constitutes unreasonable delay in ac
cepting or denying the claimant's aggravation claim. Penal
ties are not warranted in this case.

ORDER
The Referee's Opinion and Order dated June 6, 1980 is 

modified.
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The award of penalties in the amount of 25% of all com
pensation for med.i.cal services due and mowing at the'time.of 
the hearing for medical services for treatment obtained by the 
claimant • between December 1, 1978 and-’-the date of, the .hearing 
which were for the right shoulder, arm*,and neck conditions • 
is reversed, ‘

The remainder of the Referee's Opinion and Order is 
affirmed.

#

December ,.30, 1980WCB CASE NO. 79-6222

GEORGE EDDIE MCDONALD, CLAIMANT 
Herbert A. Putney^ Claimant's Atty. 
Brian Pocdck, Employer’’s Atty.
SAIF, 'Legal Services, Defense Atty. 
Request for Review by Employer

The employer-seeks Board review of the Referee's'order which 
set aside its denial of responsibility for.his back:'inj.ur.y, or
dered it to accept the claim as a compensable injury effective 
June 13 , 1979 until closed, assessed a penalty equal- tov 25% of 
any amounts-of compensation due•the claimant pursuant to ORS 
656.262 (8} and granted the claimant's attorney; a!.fee.' Thef.em
ployer contends the claimant failed to establish that this-claim 
is compensable and that its denial. was .■ unreasonable. ■.

We find the Referee correctly- recited the facts of this case 
in his order. ■ ■ • . .

After de novo review, we modify, the Referee's order.' We 
agree with the Referee that the employer's denial of this claim 
must be set aside. We, as did the -Referee,..find the claim com
pensable . •

We do hot'find the employer' s -denial- in. this, case "unreason
able." • Based on the information it had-gathered, a question 
arose whether the claimant had been injured as he-alleged; Only 
later did medical evidence clearly support the claimant's alle
gations. However, at the time the denial v;as issued,, the; infor
mation the employer. relied on would'-reasonably support av denial.

#

%
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The employer'ihadi.knowledge of the alleged injury on June 13, 
•l?7?i;and placed ,this> claim in a-deferred status. The claimant 
was paid temporary total disability compensation from June 13,
1979 until,^September.. 20, 1979, the date the claim was denied. 
ORSj,:656.262 (5),.requires; a carrier to give the claimant written 
notice of■-acceptance or denial of a claim within 60 days after 
the^employer has notice or knowledge of the claim. ORS 656.262(8) 
provides for the awarding of an additional amount of compensation 
up to 25% of the compensation then due plus attorney fees if the 
carrier unreasonably delays acceptance or denial of the claim.
We dp. not find.any reasonable basis for the self-insured employer's 
delay;;in claim denial beyond the 60 days required by ORS 656.262(5)

I • i

In this case,' the carrier went well beyond the 60 day 
limitation. The carrier is required to promptly accept or 
deny the claim so the worker can, if the' claim is denied, seek 
an appeal and final determination of his compensation rights.
The law requires prompt payment of interim compensation arid 
prompt acceptance or denial of claims. These are not alterna
tive requirements. A penalty is appropriate where a carrier 
does not promptly deny a claim, Hewes v. SAIF, 36 Or. App. 91,

'P2d (1979). We find the claimant is entitled to an award 
of additional compensation as penalty for the carrier's un
reasonable delay in denying this claim in a sum equal to 25% 
of the temporary total disability compensation due from August 
12, 1979 (the 60th day- from the date the employer had know
ledge of the alleged injury) through September 20, 1979 ,- the 
date of the' denial plus ah attorney fee as awarded by the 
Referee.

ORDER
The Referee's order dated May 9, 1980 is modified.
The claimant is hereby granted as an additional award of 

compensation a sum equal to 25% of the temporary total disability 
compensation due him from August 12, 1979 through September 20,
1979 as.a penalty for the carrier's unreasonable delay in denying 
this claim plus an attorney fee, as granted by the Referee. This 
is in lieu of the penalty by the Referee.

The remainder of the Referee's order is affirmed.
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WCB CASE NO.- 78-3031 December 30, 1980

LAWRENCE McGEHEE, CLAIMANT '
Tim Helfirich, Claimant's Atty.
Keith Skelton, Employer’s Atty. • '
SAIF, Legal Services,- Defense Atty.- -
Order Denying Request for Dismissal ......... -

On December 4 , 1980, the employer, by and through .'the 
attorney for its insurance carrier, requested the Board 
dismiss the claimant's request for Board review in this 
case. It contends that since the claimant had terminated a 
vocational rehabilitation program and new Determination 
Order dated August 22, 1980 had been issued, -the new De- . ,
termination Order takes precedence over the proceeding 
before the Board. (The.claimant had requested a hearing on, 
the November.?, 1977 Determination Order.) ,

The claimant, by and through his at-fcorney, on, December .
11, 1980, responded to the employer's motion. .The claimant,- , 
contends he is entitled to have the Board review this case ■ 
and that the August 1980 Determination Order, does not render.si.* 
his request for Board review moot. , , ,

V7e have considered the contentions of the .parties.. We ’ 
do not find the August 1980 Determination Order 'takes precedence 
over the proceeding before the Board or renders it. moot. ’ .
The claimant is entitled to have the Board review this case. ,, , , 
Therefore, we deny the employer's Motion to Dismiss Review 
in this case.

ORDER -

The employer's Motion to Dismiss Review dated December •
4, 1980 is denied.

#
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CLAIMING. HC 464440 January 6, 1981

KARLr-W. . BARRETT, , CLAIMANT.
Dan- O.VLeary, Claimant | s Atty.
SAIF-.Legal (Services, , Defense Atty, 
Own;MotionrDetermination

On.September 15, 1973 the claimant sustained a compensable 
injury.to his left foot. He suffered multiple fractures of 
■th'e' metatarsals and phalanges with subsequent avascular 
necrosis of the dorsum of the foot. The claimant underwent 
mdltiple surgical treatments for this injury. The claim was 
initially closed by a February 19, 1975 Determination Order 
which granted claimant an award of permanent partial disability 
compensation equal to 65% loss of the left foot. The claimant's 
aggravation rights have expired. This claim was subsequently 
reopened and closed and the claimant has been granted a 
total award of compensation equal to 90% loss of his left 
foot.

Dr. Goodkin reported that, on June 5, 1980, he had pared 
the corn and callous of the claimant's left foot thoroughly.
He felt this was related to a honey deformity of the claimant's 
left foot.

On June 10, 1980, Dr. Mueller performed additional 
surgery consisting of a partial excision of the proximal 
phalanx of the third toe on the left foot, excision of the 
metatarsal head along with release of the extensor tendon to 
the large toe. He related the need for this surgery to the 
claimant's September 15, 1973 injury.

On September 4, 1980 the Board reopened this claim 
under its own motion jurisdiction effective the date the 
claimant was hospitalized for the. June 10, 1980 surgery for 
payment of compensation and other benefits provided for by 
law until clpsed pursuant to ORS 656.278. The claimant’s 
attorney was also granted,a fee equal to 25% of the increased 
temporary total disability compensation granted by the 
Board, payable out of said.compensation as paid, not to 
exceed the sum of $250.

Dr. Mueller, on November 20, 1980, reported that he 
last examined claimant on July 25, 1980 and found that he. 
had recovered completely from the June 1980 surgery.. He 
felt that claimant had improved dramatically after excision 
of the proximal phalanx of the left third toe and metatarsal 
head. He felt that the claimant's condition could be con
sidered stationary as of July 25, 1980 and that the claim 
could be closed with no additional permanent' impairment.

-377-



On December 1, 1980 the SAIF Corporation requested this, 
claim be closed and a determination be made of the compensation 
which should be awarded to the claimants • The ’Evaluation . r' 
Division of the Workers' Compensation Department-, bn January ^ 
18, 1980, recommended this claim be’ closed and the claimant, be ' 
granted an additional award of temporary total disability V ; .. 
compensation from June' 10, 1980 through July 25, 1980 .
The Evaluation Division did not recommend any additional 
award of permanent partial disability compensation. ‘ '

We have reviewed the file in this case and ‘co'ncur- with 
the recommendation of the Evaluation Division.

ORDER , ■ ; ■ ■ ■
The.claimant is hereby granted an additional award 'of- 

temporary total disability compensation'from'June 10,'1?80- 
through July 25,1980.

The claimant's attorney was granted a reasonable fee by 
the Board's Own Motion Order'in this claim.

January 6, 1981WCB CASE NOS. 79-7108 & 78-7392 

LANAE BRAQLT, CLAIMANT
Galton’, Popick &' Scott, Claimant's Attys.
Lang, Klein, et al. Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Employer 
Cross Request by Claimant

The employer and the claimant seek Board review of the 
Referee's Opinion and Order in this case. The'claimant'.contends
(1) He is entitled to greater awards of permanent-partial .dis-'' 
ability on both cases; and (2) he is entitled to t'^nporary 
total disability compensation to March 7, 1979'together., with 
penal.ties and attorney fees. The employer contends: (1) The"
awards of permanent partial disability compensation are ex
cessive; and (2) the awarding of a penalty and attorney fees 
for the claimant's voluntary agreement to repay a total.tem
porary disability compensation overpayment was in error.'

The claimant, a 26-year-old truck driver employed by . ‘ 
Farney Trucking, suffered an injury on'July 27, 1977 when ''a'", 
crate fell on him. His injuries were diagnosed as a, contusion 
to his right index finger, right toes and a low back strain'.;
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Dr. Gritzka>.‘'Gh August 23 , 1977, felt the claimant was 
capable of returning to his regular work. The claimant had 
minimal complaints^.of Mow back pain. On September 16, 1977,
Drv Gf itzka, reported‘.the claimant's injury had healed, and he 
did-not .feel .the.claimant had permanent impairment.

This claim was closed by a Determination Order mailed 
October 19, 197-7 which awarded the claimant temporary total 
disability compensation. Claimant returned to his regular 
occupation and missed no time from work.

In early November 1977, the carrier advised the claimant 
he had been paid more temporary total disability compensation 
than he was entitled to. The employer, the carrier and the 
claimant agreed that $50 per pay period could be withheld from 
his paycheck :to reimburse the carrier for this overpayment.
He stated he felt a "moral obligation"•to repay the carrier.

On June 12, 1978, the claimant was lifting freight-and 
had low back pain, and his leg gave way. Dr. Gritzka diagnosed 
a severe lumbar strain.' He felt that if the claimant returned 
to work as a truck driver, he would suffer recurrent episodes 
of back pain and physical -impairment. On'July 1, 1979, the 
claimant enrolled at a community college in journalism courses.

In January 1979 Dr. Dinneen reported he had tried to 
examine the claimant, but the claimant left prior to his being 
able to do so. The claimant reported he was having no back 
trouble and could probably return to work as a truck driver 
but was more interested in another type of work. - The claimant 
explained.that when he arrived to be examined by Dr. Dinneen, 
he waited for over an hour and a half before being seen by Dr. 
Dinneen. He was told,to undress to be examined. He said he 
was left in a' cold room, so he got dressed and left.

The carrier requested an administrative closure of this 
claim because the claimant had changed and cancelled appoint
ments for an independent examination.

On March 1, 1979 Dr. Gritzka reported the claimant was 
still in school. He stated the claimant was having episodes 
of twitching in his lower extremities and felt if that problem 
became significant, the claimant should be referred to a neuro
logist.

This claim was closed by a Determination Order mailed 
March 7, 1979 which granted the claimant an award of temporary 
total disability compensation from June 12, 1978 through 
January 18, 1979.
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In September 1979 , Dr. Gritzka reported he had. last seen 
claimant on September 28, 1978. .At that time the claimant's 
back condition did not prevent him from attending school. Dr. 
Gritzka felt the claimant could not :return to truck driving 
or a "heavy ■ labor" type of job or one which required- bending, 
stooping, lifting, carrying or major physical exertion. He 
felt the claimant was' probably medically stationary/and rated 
his residual permanent partial physical impairment ;;as: ‘5% to 
7.5% of the whole man. ........

The claimant stated he began driving a bus in April 1979 
on a part time basis and expects to become•a full time bus 
driver. The- claimant testified there are many things he cannot 
now do. Claimant has 10th grade education plus a GED certificate.

The* referee awarded: (1) Additional compensation equal
to 32° for 10% unscheduled disability for this-injury; (2) a
penalty equal to 25% of the temporary totald disability■compen
sation .from August 22, 1977 through September 9, 1977 for the 
recoupment scheme ofEBI; and (3) an attorney fee out of the 
increased'unscheduled.disability compensation in the claim for 
the first injury. The Referee awarded: --(I). Therclaimant 
temporary total disability compensation until March'1, 1979;
(2) compensation equal to 48° for 15% unscheduled disability;
(3) a penalty and attorney fee for late payment of temporary
total disability; and (4) an attorney fee out. of the increased 
unscheduled disability compensation in. the claim for, the 
second injury. . • ^

After de novo review, the Board.would modify ihe Referee's 
order. We reverse the Referee's order on-the July■.27-,.m 1977 
injury (WCB Case No. 78-7392). There is no evidence-..that the 
claimant suffered any loss of wage earning capacity.due^,to 
that injury. The claimant was released to and returned to 
his regular occupation of truck driving. Dr. Gritzka did not 
feel the claimant suffered any permanent impairment due to 
that injury. Therefore, we reverse the Referee's .award of 
compensation equal to 32° for ‘10% unscheduled .disability for 
this back injury.
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Further., ..we, 4o,;-not- find the claimant is entitled to an 
award lOf penalties ;,and attorney fees for EBI's mainner of re
covering <.the< lO.verpayment of temporary total disability compen
sation.- r ,,We do not^'fiind that ORS 656.268 , ORS 656.382 or ORS 
656.262 are applicable to this situation. The claimant was 
overpaid compensation. He was not entitled to this money.
The claimant testified he felt a "moral obligation" to repay 
it and agreed v/ith his employer and EBI on the manner in which 
to repay this money.'- There is no evidence the claimant was 
intimidated-or coerced into accepting this, deduction. . We 
find the claimant, his employer and EBI voluntarily;entered 
into a contract to repay the overpayment of temporary total 
disability compensation. The claimant did not have to do so 
but voluntarily entered into this "contract" and is bound by 
it. Therefore, we reverse the Referee's award of penalties 
and attorney fees on this issue.

Considering the June 12, 1978 injury, we modify the Ref- 
eree's orders We do not agree with the Referee's awarding.of 
temporary total disability to March 1, 1979. Dr. Gritzka ex
amined the claimant on September 2B, 1978 and reported the 
claimant's condition did not prevent him from attending school. 
Dr. Gritzka in March 1979 did not report any new or significant 
changes in the claimant's condition. We find the preponderance 
of the evidence establishes that the claimant's condition was 
medically -stationary as of September 28, 1978 and that the 
claimant is entitled to temporary total disability compensa
tion to that date.

Further, we do not find any basis for. assessing penalties 
and attorney fees for EBI requesting closure of this claim.
The claimant failed to stay at Dr. Dinneen's office to be ex
amined. EBI requested an administrative closure of this claim 
which was approved by the Workers' Compensation Department. 
There was no reason to obtain the claimant's treating physi
cian's approval before doing so. The sole issue was whether 
or not the claimant would submit to an examination by a doctor 
of the carrier's choice. We find the carrier had the right to 
request a closure based on the facts it had before it at that 
time, and the carrier was authorized to terminate temporary, 
total disability compensation by the Workers' Compensation 
Department and did so.

We find the Referee's award of unscheduled disability 
compensation does not adequately compensate the claimant for 
his loss of wage earning capacity due to the June 12, 1978 in
jury. The medical evidence indicates the claimant should not 
perform heavy labor jobs or jobs requiring bending, stooping, 
lifting or carrying or major physical exertion. His impairment 
has been rated to be 5% to 7.5% of the whole man. Based on 
the evidence in this case and considering all the relevant 
factors to be considered in determining an injured worker's 
loss of wage earning capacity, we find the claimant is entitled 
to an award of compensation equal to 80® for 25% unscheduled 
disability.
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ORDER . , „ . : ■

The Referee's order dated March •121980 as amended on 
March 14, 1980 is modified.

That portion of the Referee?s order, concerning WCB. Case 
No. 78-7392 is reversed in its entirety.

In VJCB Case No. 79-7108 , the, claimant is hereby granted 
an award of temporary total disability compensation to Septem
ber 28, 1978 instead of March 1, 1979.

Claimant is granted an award of compensation equal to 
80° for 25% unscheduled disability for the June 12, 1978 back 
injury, VJCB 79-7108.. This award is in .lieu of ’ all.prior 
awards of unscheduled disability granted for this injury. .

The claimant's attorney is granted a fee ,pf 25% of the 
increased unscheduled disability compensation' granted by this 
order.

SAIF CLAIM NO. D 15827 - ■ January 6, 1981

DAVID L. BRONSON, CLAIMANT '
Goode, Goode, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

This is an Amended Own Motion Order to correct the undated 
Own Motion Order in this case.

The date of the Own Motion Order will be as shown below 
with Appeal Rights commencing from said date. ...

IT IS SO ORDERED'.
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# CLA-IM^NO .- B 91918. . January . 6', 1981

TONY JACK' BRUGATO, • CLAIMANT ,
Gary Gaitorir' Claimaht's ,Atty.
SAIF, Legal Service's, Defense Atty, 
Own Motion Determination

m

bn November 1, .1964. the claimant suffered numerous ihjuries 
in a pickup-automobile collision. This claim' was• initially 
closed, on, October 28 , 1968 and the claimant.'s aggravation 
rights have expired.. The claimant has received- a total av;ard 
of compensation for this injury equal to 90% loss of the left 
leg, 70%,loss of the right leg and 90% unscheduled disability. 
This claim was subsequently reopened by the Board under its own 
motion jurisdiction in.August 1978 and then closed on October 
30, 1978 with an award of additional temporary total disability 
compensation ..

The claimant, by,and through his attorney, on September 8, 
1980 requested -the.Board, enter an Own Motion Determination order 
granting-the claimant an award of permanent total :disability 
effective June 30, 1980 and granting his attorney a reasonable 
attorney fee equal to 25% of the additional compensation not to 
exceed $2,000. The claimant indicated he had been unable to 
work since June 30, 1980. Attached to this request was a re-' 
port from Dr. Cohen who., in August 198 0, reported the claimant 
had to cease'working* because of increasing pain. It was Dr. 
Cohen's opinion that the claimant is permanently and totally 
disabled from performing gainful and suitable'occupations and 
related this disability to the -claimant's November 1964 injury 
to his lower extremities and his back.

m

The SAIF Corporation (SAIF) advised .the Board on' November 
13, 1980 that it opposed an Own Motion Order reopening this 
claim as it appeared the claimant's condition continued to re
main stationary. It indicated it would not object to an order 
granting 'additional permanent partial disability.

On October 29> 1980) the Orthopaedic Consultants reported 
that they' had examined the claimant nad felt that his condition 
was stationary' They felt that the claimant's condition was 
worse now than it was” at the time of the' prior closure and sub
sequent hearing. ' -They felt the prognosis for significant im- • 
provement was extremely poor.
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We have reviewed the evidence in this record and find the 
claimant is permanently and totally disabled due to the re
siduals of his November 1964 injury. The claimant has.a 
high school education and he is 59 years old. ' Medical- evidence 
indicates that claimant has continued to have more and' more" 
difficulty with his knee and back as time has progressed. It 
is apparent this continuing problem has resulted in the claim
ant's cessation of work. We find the evidence in this record 
establishes that the claimant is not capable of regularly 
performing work at a gainful and suitable occupation. There
fore, the.Board orders the claimant be•granted an award of 
compensation for permanent total disability effective October 
29, 1980, the date he was found medically stationary by the 
Orthopaedic Consultants.

#

ORDER

The claimant is hereby granted an award of compensation 
for -permanent total disability effective October' 29, 1980.

The claimant's attorney is granted as a reasonable attorney 
fee an amount equal to 25% of the increased compensation granted 
by this order, not to exceed $2,000.

CLAIM NO. C 228487 .

PATRICK L. BUCHANAN, CLAIMANT 
Allen T. Murphy, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

January 6, 1981
A

On December 16, 1980, the SAIF Corporation (SAIF) advised 
the Board that it was forwarding copies of various information 
concerning this claim. The SAIF advised the' Board the claim
ant's aggravation rights have'expired in this case and that it 
was referring this claim to it for.own motion consideration.
Two of the medical reports forwarded to the Board indicated, 
the claimant is having low back and right leg pain. The claim
ant had undergone two laminectomies in the lumbar region of 
his back for his January 19, 1970 back injury.

On December 4, 1980, Dr. Dumke diagnosed "recurrent pro
truded intervertebral■disc or scar napkin ring constriction or 
traction scar involving the L-5 root."- He requested authori
zation to do'a myelogram and re-exploration of the previous 
surgical. sites. Dr. Dumke reported that claimant was unable 
to perform light work.

Dr. Fagan reported that claimant was experiencing low 
back pain with a possible disc herniation. He advised that the 
claimant should be hospitalized for further treatment.
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#
The SAIF indicated it would not oppose an own. motion order 

reopening this claim for the current treatment the claimant 
was-undergoing.

V7e have. reviewed the reports submitted to us by the SAIF 
and find this claim should -be reopened effective December 4, 
1980 for the payment of compensation and other benefits pro
vided for by law until closed pursuant to ORS 656.278,

ORDER ^ ■- ■
This claim is hereby ordered reopened effective December 

4, 1980 for the payment of compensation and other benefits as 
provided for by law,until closed pursuant to ORS 656.278.

f WCB- CASE NO. 79-4037
.DWANE M. BURCH, CLAIMANT 
Pozzi, Wilson, et al, Claimant’s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

January 6, 1981

m

m

The SAIF Corporation (SAIF) seeks Board review of the 
order of the Referee which granted claimant an award of 30% 
unscheduled disability and ordered it to pay claimant's mileage 
claim and an attorney fee of $300 for its failure to pay the 
mileage claim. ' '

Claimant,''40 years of age, had been employed twelve years 
as a journeyman''sheetmetal worker. On April 28, 1978-, while 
so employed by Temp Control Corporation, he lifted a-ductwork 
while in a twisted position and experienced low' back pain. He 
was initially seen by'a chiropractor. Dr. Smith, who diagnosed 
lumbosacral subluxation with' associated sacro'illiac sprain 
with secondary cervical subluxation.

On July 24 , 197 8, Dr. Kaesche reported a diagnosis- of 
sciatica left leg and L-5 nerve root irritation. On August 
21 the doctor reported claimant could return to light duty 
work but with no heavy lifting. Dr. Kaesche felt claimant's 
condition was medically stationary.

Claimant was enrolled at the Pain Center, and Dr. Seres 
reported on November 9, 1979 that claimant should avoid heavy 
labor occupations but had the capacity for moderate activities. 
He indicated that claimant was not interested in vocational 
rehabilitation and recommended that claimant quickly return 
to gainful employment.‘

A second Determination Order granted claimant compensation 
for temporary total disability through December ,11, 1979 and 
an additional award of 16® for 5% unscheduled disability.
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On April- 1, 1980, Dr. Danielson- reported claimant had to 
refrain from work as of March 14 , 1980 due to a''worsened. con
dition. The doctor felt claimant should be receiving time 
loss payments.

On April 29, 1980, the SAIF denied reopening of claimant's 
claim.

Claimant has■a high school education and three years of 
community college. His work experience has been as a fireman 
for three years and as.- an installer for Western Electric for 
three years.

At the hearing, claimant submitted a claim for travel 
expenses. -

The Referee found claimant was entitled to an award of 
30% unscheduled disability and also ordered the travel expense 
claim to be paid by.the SAIF and an attorney's fee of $300 to 
claimant's attorney on that issue.

After de novo review of the record in this case, the 
Board modifies the Referee's order. We find that the Referee 
correctly determined the permanent partial disability due claim
ant for this injury. Therefore, we affirm, the Referee's award 
of additional compensation granted by his order.

We do not,,however, agree with the .Referee's remanding 
the claimant's mileage claim to SAIF for acceptance of payment 
and his award of attorney's fee on that issue. We find that 
this claim should be remanded to SAIF, but any claim for mileage
must be supported by evidence•that it-was related to the medical
treatment claimant sought for his injury. We do not find that 
.any such evidence was presented and would find that SAIF would
be responsible to pay such mileage claims only if it can be
established that the^ were related to the claimant's original 
injury and treatment therefor. Further, we would reverse the 
Referee's order-which granted the claimant's attorney a fee of 
$300 on that issue. The claimant's attorney at the hearing 
did not request either penalties or attorney fees on that is
sue. Therefore, we reverse, that portion of the Referee's order.

ORDER

#

The Referee's order, dated May 1, 1980, is modified.
The. mileage claim^ submitted,by the claimant is remanded to 

SAIF for acceptance in .payments if such claims for mileage can 
be supported by evidence that it was related to claimant's 
original injury and treatment therefor. . The Board reverses the 
award of attorney's fee granted by the Referee in relation to 
the mileage claim. %
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#
The remainder of the Referee's order is affirmed.
Claimant’s attorney is granted the sum of $300 as.reason

able attorney's fee for his services at this Board review.

CLAIM NO. RC 383397 January 6, 1981
RICHARD C. CHILDRESS, CLAIMANT 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The claimant sustained a compensable injury to his left 
knee on July 18, 1972. The claim was originally, closed by a 
November 7, 1973 Determination Order which granted claimant 
an award of permanent partial disability compensation equal.^ 
to 10% loss of his left leg. This claim was subsequently 
reopened and closed on two additional occasions, resulting 
in the claimant receiving an additional award of permanent 
partial disability compensation equal to 10% loss of the 
left leg, making a total award of compensation equal to 20% 
loss of. his left leg.. The claimant's aggravation rights 
have expired. . ■ .

On November 15, 1979, Dr. Manley reported that the claimant 
had continuing difficulty with his left knee and dislocation 
of the patella tendon. An arthroscopy was performed the 
following■day and revealed a post-operative patellectomy and, 
chondromalacia of the left knee. 'On January 1,.1980, the 
claimant was rehospitalized for continuing difficulty with 
his left knee and underwent a lateral retinacular release, 
arthrotoray of the left knee and Trillet procedure. On June .
27, 1980, the claimant underwent a vastus medialis advancement 
and removal of the .screw from his left leg. The post-' 
operative diagnosis was recurrent dislocation of the patellar 
tendon of the left knee. Dr. Manley, in September 1980, 
reported that the claimant was able to return to work on 
approximately November 1, 1980, but would be unable to 
kneel, squat, climb ladders or run up and down stairs. He 
felt that claimant should limit his standing on a periodic 
basis to a one hour time limit and could lift up to 50 
pounds.
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The Orthopaedic Consultants examined the claimant on- 
November 5, 1980 and reported the claimant’s condition was 
medically stationary and recommended claim closure. It was 
their opinion that claimant was capable of performing light 
to medium work with no repetitive kneeling or squatting, no 
v/alking over rough terrain,, noi •climbing of ladders or stairs, 
and lifting was limited to 35 pounds. They rated the 
physical impairment as being mildly moderate and in the 
range of 35% for this injury.

The SAIF Corporation, on November 26, 1980, requested a 
determination be made of the compensation that claimant was 
entitled to. It indicated that it paid the claimant temporary 
total disability compensation from November 15, 1979 through 
November 19, 1980. On December 12, 1980, the Evaluation 
Division of Workers' Compensation Department recommended 
this claim be closed and that claimant be granted additional 
award of temporary total disability compensation from Novem
ber 15, 1979 through November 5, 1980 and an .'additional 
award of compensation equal to 30® for 20% loss of the left 
leg, making a total award of permanent partial disability 
compensation equal to 40% loss of the left leg for this 
injury. . '

The Board has reviewed the record in'-thi's case ‘and 
concurs with the recommendation of the Evalu'a'tion Committee 
and adopts it as its own.

ORDER _ ‘ ’■ ‘ “■

The claimant 'is hereby granted an -additional'award" of 
.temporary total disability compensation from'-Novemberd'S,- 
1979 , through'November ■ 5 , 1980 and an a'dditi'onai" awa^rd- of- 
permanent partial disability compensation 'equal'’-to’ 30°' for 
20% .loss of the left leg.
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January 6, 1981CLAIM NO. A 535871

DOROTHY DAVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 16, 1980, the SAIF Corporation (SAIF) for
warded to the Board various information concerning this claim. 
It advised the Board.the claimant's aggravation rights have 
expired in this case. Various medical, reports were attached 
to this letter which indicated that the claimant had pseudar- 
throsis at L-.4/L-5 level and a chronic lumbosacral strain.
The claimant had suffered a compensable back injury on April 
4, 1956 and had undergone a fusion from the L-4 level to the 
sacrum. -Medical evidence indicated that the claimant's 
present condition was directly related to her 1956 injury.

Dr. Langston reported the claimant would be hospitalized 
on January 8, 1981 and would undergo surgery on January 9,
1981 to correct the pseudarthrosis condition.

The SAIF advised the Board it would not oppose an own - 
motion order'reopening this claim for the surgery that was 
currently scheduled for January 9, 1981.

- We have reviewed the information•in this claim and find 
that it-is sufficient'to warrant reopening of this claim. 
Reop'ening is effective January 9, 1981 or the date the claimant 
was hospitalized for the surgery recornmended by Dr. Langston. 
The claimant 'shall -be- paid compensation and other benefits-, 
as provided for by law until closed pursuant to ORS 656.278.

ORDER
It is hereby ordered that this claim be reopened on 

January 9, 1981 for the payment of compensation and other- 
benefits provided for by law until closed pursuant to ORS
656.278.

#
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January 6, 1981CLAIM NO. C 452228'
JOHN J. DEVOE, CLAIMANT | 
SAIF, Legal Services, Defense Atty. Own Motion Order !

On July 24, 1980 the claimant, by and through his attorney, 
requested the.Board reopen this claim for his July 20, >1973 
back injury. This claim had been originally closed and the 
claimant's aggravation rights'have expired. Attached to the 
claimant's request were various medical reports. In February 
1979, Dr. Andersen reported the claimant had a cervical and 
lumbar spondylosis. Dr. Andersen felt that claimant probably
had either an osteophytic spur:or.a 
were responsible for the continuing 
been experiencing. On May 31, 1979, the claimant was hospitalized 
by Dr. Andersen and underwent a hemilaminectomy at the L3-4 
level with excision of herniated nucleus pulposus.

•herniated disc which 
pain that claimant_ had

The Orthopaedic Consultants on November 19, ,1980 examined 
the claimant and felt that his condition was medically 
stationary. It was their opinion that the surgery done in 
May of 1979' on the low back was related directly to claimant's 
prior injury. . •

The SAIF Corporation in December ,1980 indicated it did 
not oppose an Own Motion Order reopening this claim for the 
surgery that was performed on May ,31, 1979. It also asked 
that the Board issue an order closing this claim since the 
claimant's condition had returned-tp the stationary level.
It continued to deny any responsibility for the claimant's 
neck and upper extremities problems 
not related to the injury for which

on the basis they were 
this claim was established

We have reviewed the informatipn provided by the parties 
in this case. We find this claim should be reopened effective 
May 31, 1979 .for the payment of temporary total disability 
compensation and other benefits provided for by law. ' We do 
not find that we are at this point able to determine if the 
claimant has any additional permanent disability due to this 
subsequent surgery. Therefore, we refer this case to the 
Evaluation Division for recommendation on additional permanent 
partial disability, if any.

ORDER
Claimant is awarded additional temporary total disability

commencing May 31, 1979 through November 19, 1980,
This case is referred to the Evaluation Division for 

recommendation on additional permanent partial disability, 
if any.
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Claimant's‘attorney is granted a fee in the sum of $300 
put of the increased temporary, total disability compensation

i « 1 -'1/

WCB CASE NO. 79-8218 January 6, 1981

m

ROBERT C. GEISERT (DECEASED), CLAIMANTKenneth Colley, J. David Kryger, and James D. Heugli, Claimant's Attys
SAIF, Legal Services, Defense Atty.
Order Denying Dismissal

On December 19, 1980, Ronald J. Hamlet, by and through 
his attorney, requested dismissal of the Request for Review 
in this case. The Referee's order was dated November 7-,• 1980 
and the Request for Review was mailed on December 5, 1980.and 
received by the Board on December 8, 1980. Mr. Hamlet con
tends the Request for Review was beyond the 30 day limit for 
filing the Request for Review.

We have considered Mr. Hamlet’s contentions in this case.
OAR 436.83-700(2) provides that the time limitation of 30 days 
of ORS 656.289 (3) is satisfied upon mailing the Request for 
Review to the Board. In this case, the claimant timely filed 
a Request for Review. Therefore, we deny Mr. Hamlet's request.

ORDER
Mr.'Hamlet's request for dismissal of the Request for 

Review' in this case is denied.

WCB CASE NOS. 79-3393 & 80-5377
GREGORY G. GLEASON, CLAIMANT 
Tom Kanlon, Claimant's Atty.
Jerry McCallister, Employer's Atty.
SAIF, Legal Services, Defense Atty.•
Order of Dismissal

January 6, 1981

A request.for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled matter by 
the claimant, and said request for review now having been 
withdrawn,

IT' IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order .of, 
the Referee is final by operation of law.
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WGB CASE NO. 79-8899 ■ January 6,:1981

LARRY GONCE, CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attys. 
Paul L. Roess, Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

A request for review, having been duly filed with the , 
Workers' Compensation Board in the above-^entitled matter by 
the Employer, and said request for review now-having been' 
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the,’ order of 
the Referee is final by operation of law.

#

WCB CASE NO. 80-6366

JAMES L. GROVER, CLAIMANT 
Robert L. Chapman, Claimant's Atty. 
Frank A. Moscato, Employer's Atty.’ 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

The claimant, by and through his attorney, on December 
5, 1980 requested the Board to exercise its own motion 
jurisdiction and reopen his claim from his March 16, 1971 
right leg and left hip injuries. This claim had been closed 
and the claimant's aggravation rights have expired. The 
claimant required a total hip replacement for this injury.

January 6, 1981

m

On April 7, 1980, the claimant 
infected left trochanteric bursa.

was hospitalized for ^an 
Surgery was performed

consisting of an incision and excisipn of the left trochanteric 
bursa and debris and trochanteric wire. Dr, Lynch- related 
the need for this surgery and hospitalization directly to 
the claimant's total hip replacement.

The - insurance carrier, in June 1980, denied any payment 
of any further benefits for this claim. ^ It was pointed out 
that claimant's aggravation rights had expired on July 18,
1977.
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o CAi'soain ’June ?:-1980 • Dr. • Van Zee reported. that the claimant 
had-.a deep-^seated*. staphylococcal infection involving the 
left hip prosthesis which stemmed from the injury sustained 
by the claimant on March 16> 1971. He reported'the hospitalization 
was complicated because of the'infection of the development 
of acute interstitial nephritis and moderate renal failure 
from the antibiotics. Dr. Van■Zee reported that claimant 
was rehospitalized in May 1980, again for infection of the 
left hip prosthesis. He reported that claimant also underwent 
surgical extirpation of the infected left hip prosthesis. 
Dr'.^Van.Zee reported .that claimant remained disabled and 
bedfast at that time.

A report-apparently dictated after the surgery, Dr.
Lynch reported that after the infected left trochanteric 
bursa ;was excised, the total hip replacement had to be 
removed. ‘‘Dr., Lynch reported that claimant currently had a 
flail hip and was walking with crutches. He related all of. 
claimant*s current problems to his original industrial 
injury.' Dr. Lynch reported it was well recognized that on 
frequent occasion a total hip replacement can become infected 
on a delayed basis and that this was usually a blood-borne 
infection. ' He' reported that claimant remained totally 
disabled.

O
The carrier,' in December 1980, advised the Board that 

it opposed an own motion order reopening this claim for 
payment of,'temporary total disability compensation. It 
indicated that it continued to pay all the claimant's medical 
bills pursuant tp ORS 656.245; It also advised the Board 
that the claimant', through his attorney, had filed a request 
for hearing from its June 3, 1980 denial. That case is WCB 
Case No. 80-6366.

O

, We have reviewed the evidence in this file and find 
that it is sufficient to warrant reopening of this claim for 
payment of temporary total disability compensation and other 
benefits effective April 7, 1980, the date claimant was 
hospitalized'for the surgery performed by Dr. Lynch.. This 
hospitalization and surgery cannot be handled under the pro
visions of ORS ;656.245., We request claimant's attorney to 
dismiss his request for hearing on’the denial pending before 
the Hearings Division as it has no jurisdiction to hear this 
matter under ORS 656.278.

ORDER
This claim is ordered reopened effective April 7, 1980 

for payment of temporary total disability compensation and 
other benefit's provided for by law until closed pursuant to 
ORS 656.278.

. The claimant's''attorney is entitled to a fee equal to 
25% of. the temporary total disability compensation awarded 
in this case not to Exceed the sum of $300.

-393-



MARCELYN J. HOLCOMB, CLAIMANT 
Malagon & Yates, Claimant's Attys. ^ 
Luvaas,'-Cobb, et- al'. Employer's Attys. 
SAIF, Legal Services, Defense Atty.-
Request for Review by Employer

■ WCB CASE NO. 79-5517. . r January 6, 1981-

The employer seeks Board review of the Referee's order 
which ordered it to pay claimant's attorney a fee of $100 
.and assessed a penalty equal to 10% of all temporary total 
disability compensation due claimant from .October. 20, 1979 
through December . 31,, 1979. This was . based on the-'Referee ' s 
finding that the employer had not acted unreas.ohably. in 
making payments of temporary total.disability compensation 
but had erred in not paying the claimant.the compensation 
she was due..The employer, contends that its action in.this 
case does not., justify the awarding.of a penalty and ah 
attorney's fee. \ .

We. find that the Referee correctly recited'the facts of 
this case in his order.

V7e reverse the Referee's order. In this .case the . 
employer -was provided workers' compensation -insurance by two 
different carriers... The Mid-C.entury Insurance,.. Company.. (Mid-. 
Century) and subsequently the, SAIF Corporation .(.SAIF) pro
vided- insurance coverage for this employer. ..MidrCentury was' 
the responsible, insurer at the time of . the claimant' s.',November 
1976 . injury.

h ' '' .i ' <.

In May 1979, the claimant requested this claim’be 
reopened. She was hospitalized on June 7., 1.979 for,,myelogram. The claimant, by-and through her attorney, in December 1979 
requested, that an order designating a paying ..agent pursuant 
to ORS 656.307 be issued since both Mid-Century and the SAIF 
had denied responsibility for the claimant!s condition.
This order was issued on February 20, 1980, and designated • 
Mid-Century as the paying agent. On March 3, ..-lOSO it paid 
the claimant temporary total disability compensation from 
June 6, 1979 through October 19, 1979. On March 1.7, 1980, 
it requested a Determination Order be entered in .this -case_ 
based on Dr. Miller's October 19, 1979 report. In that 
report Dr. Miller stated that he felt that by January 1,
1980 the claiman.t could return to her former type of work.
He stated that he had not .given her. a return, appointment 
since he found, that she was medically s.tationary ,at..that 
time. Based • on .this' report^'Mid-Century, did-.not;-pay.;, the j 
claimant any additional temporary total disability-compensation 
On the same day the claimant requested that the Presiding 
Referee issue., an . order directing Mid-Century. .to ,show cause 
why temporary: total ^disability benefits had,not;,been paid : 
and further directing it to pay the claimant a penalty equal
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to 25%\of-'.the benefits.-owing and a reasonable attorney's fee 
in; the ^ourit- of <$750. Upon’ receipt of this, Mid-Gentury 
proceeded to■pay the claimant additional temporary total 
disability■compensation for the period from October 20, 1979 
through. December 31, 1979, the date the claimant .was released 
for regular- employment -by Dr. Miller. This compensation was 
paid on March 24, 1980. ORS 656.262(8) provides that if the 
employer insurer unreasonably delays and unreasonably refuses 
to pay compensation, it shall be held liable for an additional 
amount up to 25% of the founts then due plus an attorney's 
fee'. ■ ‘ ' • ••

#

We do hot find- that the acts of the carrier in this 
case'constitute unreasonable resistance to the payment of 
compensation. The error that was made by this carrier is 
understandable based on Dr. Miller’s report. Dr. Miller's 
report can be interpreted as indicating that the claimant's 
condition.was medically stationary as of the day of the 
report.' However, Dr. Miller did-not release the claimant to 
return to her former type of work until Ja.nuary 1 , 1980.
Vie do not find that, based on the facts in this case, the 
carrier's acts constitute unreasonable resistance to the 
payment of compensation. Therefore, the Board reverses the 
Referee's award of a penalty and an attorney's fee in this 
case.

ORDER
The Referee's order dated June 5, 1980 is reversed in 

its entirety.

CLAIM NO. C 219964 January 6, 1981
DOUGLAS HOLLAND, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order and Determination

On November 18, 1969, the claimant sustained a compensable 
injury to his' left index finger. This claim was closed, and 
claimant's aggravation rights have expired. The claimant 
was rehospitalized on October 1, 1980, and the stump of the 
left second metacarpal bone was excised. On December 9,
1980, Dr. Nicholson reported' that he had examined claimant, 
on November 13, 1980 and released him to return to normal 
activities. He reported that the area of the surgery was 
not tender and was well healed. The claimant indicated that 
he left work on'-Octobe’r 13, 1980 and returned to work on November ’i3,' 1980.
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The SAIF Corporation, on December 19, 1980, advised the 
Board of these facts and indicated it would not oppose an.. ' 
Own Motion Order reopening this claim effective October 13,

IToi; p.-ivm<-iii; of t<‘m[')ornry total d.isahil.ity comp('n;:ation . 
through November 13, 1980.. It also requested an order 
closing thiS' claim since the claimant's condition was again 
stationary. .. , • .

The Board has reviewed the information forwarded to it 
by the SAIF and finds that the claimant is entitled ..to 
temporary total disability compensation from October 13,
1980 through November 13, 1980 and other benefits provided 
for by law. We find that the claimant’s condition is,now 
stationary and, therefore, this claim should be closed.

ORDER
The .claimant is granted an award of additional.temporary 

total disability compensation from October 13, 1980 through 
November 13, 1980.

m

CLAIM NO. C 431424

ARDIS ELAINE JOHNSON,■CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

January 6, 1981

On November 19, 1980 the claimant requested the Board 
reopen this claim under its own motion jurisdiction. This 
claim was established for the•claimant's March 15, 1973 back 
injury. The claimant advised the Board that she was unable 
to work on a full time basis and was working on a half day 
basis every other day. This claim was initially closed and 
her aggravation rights have expired.

In October 1980 the claimant was examinec3 by the Ortho
paedic Consultants. They felt that claimant's condition was 
medically stationary and found that she had complaints of 
discomfort which were entirely subjective. They, found no 
objective physical changes to.suggest any major degeneration 
of the claimant's. condition in the . recent months. . It was, ,,, 
their opinion that claimant would.not require, further operative 
procedures in the near future,. They.'did npt see any indication 
to reopen this claim for payment of temporary'total disability 
compensation, and felt that claimant could continue with heir 
current work. They anticipated that the claimant would . 
experience.additional exacerbations in the future related to. . 
the residual'changes’following her operative procedures for .. 
this injury. It was their opinion that claimant'was in need 
of the treatment provided by Dr. Fagan.-
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# ■ On'^Decerriber-4'J • 1980, Dr. Fagan reported he’ had examined 
the^claimant * oh'November 28, 1980 and felt that she was able 
to-return to' woirk’on a-part time basis three days per week. In 
Septemhier'’1980, he had reported her condition had improved and 
that 'she waS' to-return to work on a part time basis.

On December 12, 1980 the SAIF Corporation forwarded to 
the Board certain information in this case and indicated 
that-d-t‘■■opposed an Own Motion Order reopening this claim as 
it did not appear there had been material objective worsen
ing of her condition since the last arrangement of compensa
tion. It indicated, however, it would continue to pay all 
related medical bills under the provisions of ORS 656.245. ,

We have reviewed the material submitted to us and find 
that the evidence is insufficient to warrant a reopening of 
the claim at this^time under the Board's own motion jurisdic
tion. The claimant is entitled to have continuing medical 
care and treatment as recommended by Dr. Fagan for the 
residuals of her original injury provided for by the SAIF 
Corporation under the provisions of ORS 656.245.,

. _ ORDER
The. claimant’s request that the Board reopen this claim 

under its own motion jurisdiction is denied.

CLAIM NO. 21C100369 January 6, 1981
ALDINE KEITH, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys. 
Black, Kendall, et al. Employer’s Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

This Amended Ov;n Motion Order is to correct the Own Motion 
Order dated November. 7, 1980 wherein the Appeal Notice referred 
to the SAIF Corporation. The SAIF Corporationis not the carrier 
in this matter,-and therefore all reference to the SAIF Corpora
tion should be deleted. The proper Appeal Notice should read as 
follows:

. APPEAL NOTICE
The claimant has no right to a hearing, review or appeal 

on this award made by the Board on its own motion.

The insurance carrier may request a hearing on this order.
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The order is final unless, within 30 days from-the date 
hereof, the insurance carrier appeals this order by requesting 
a hearing. '

#

WCB CASE NO. 79-3963 January 6, 1981
ROBERT LANE, CLAIMANT 
Allan Coons, Claimant 
SAIF, Legal Services, 
Order on Review

s Atty. 
Defense Atty.

The claimant seeks Board review of the Referee's order 
which granted him an additional award of compensation equal to 
16° for 5% unscheduled disability for his low back injury, mak
ing a total 'award of compensation equal to 32° for- 10%' un
scheduled disability. The claimant contends,he is entitled 
to a "moderate" award of compensation.

We find the Referee correctly recited the facts of this 
case in her order.

After de novo review, the Board would ‘modify the Referee's 
Opinion and Order. The claimant is 33 years old, has a tenth 
grade education with a GED certificate. He has performed 
physically demanding jobs such as construction, demolition, 
pulling green chain, plumbing, driving truck and driving a 
garbage truck and picking up garbage. He has no prior history 
of any back trouble.

The Orthopaedic Consultants felt the claimant could re
turn to truck driving if he did not .engage in -heavy lif ting 
activities. They rated the loss of function in the low back 
as minimal.-

Dr. Woolpert, who saw the claimant in October 1978 and in 
January 1980, felt the claimant had chronic low back strain and 
functional overlay. The. claimant also reported that his left 
leg had been giving out.

Claimant complained to the Orthopaedic Consultants of pain 
brought on by lifting,; bending or sleeping in too soft a bed.
He stated he couldn't drive over two hours or walk over 1/4 mile 
without experiencing pain. (His activities have been severely 
reduced. The testimony of claimant's girlfriend supports this.) 
He testified at the hearing that he is precluded .from any of the 
jobs he is familiar with. ...

m

m
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# We find^.,the claimant has suffered a greater loss of wage 
earning, capacity..than that. for^ which he has heen compensated. 
The .medical,'evidence establishes' that he cannot return .to any occupation which requires heavy lifting. This restriction pre
vents., him. from, .returning to work as a garbage truck driver. 
Based on the evidence in this record and considering’ all the 
relevant factors to be used in determining an injured worker's 
loss of wage earning capacity, we find this claimant is en
titled to an award of compensation equal to 80° for 25% un
scheduled disability for his back injury. This is in lieu of' 
all.prior awards of unscheduled disability claimant has re
ceived for this injury.

ORDER
The Referee's order, dated June 20, 1980,. is modified.
The claimant is hereby granted an award of compensation 

equal to 80° for 25% unscheduled disability for his low back 
injury. This is in lieu of all prior awards of unscheduled' 
disability the claimant has received for this injury.

Claimant's attorney is granted a fee in an amount equal 
to -25% of the,increased compensation, payable out of that com
pensation.

CLAIM NO. 1-021596
FRED OZAN, CLAIMANT 
John Snarskis, Employer *s Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

January 6, 1981

m

Claimant, by a letter dated November 5, 1980, requested 
the Board exercise its own motion jurisdiction pursuant to 
ORS 656.278 and-reopen his claim for conditions he contends 
arose out of his industrial injury of 1974 or 1975. Claimant's 
aggravation rights have run.

The employer/carrier,.by and through its attorney, Mr.
John Snarski, opposes any reopening and contends that claimant's 
present condition is unrelated to any injuries for which this 
employer/ca:rrier was responsible.
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Based on lack of evidence in the record upon'which the 
Board can make a decision, the Board' refers this matter to . 
the Hearings Division. The Referee is-to hold a hearing and' 
take evidence on whether or not claimant's claim should, be re~ 
.opened pursuant to ORS 656.278 and to- further have, a transcript 
of this proceeding transcribed and submitted to the.'Board 
along with his recommendations on this issue.

#

IT IS SO ORDERED.

CLAIM NO. 360-051-2024

LENFORD G. SIMMONS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Order Revoking Own Motion Order

January 6, 1981

This claim was reopened by the Board under its own motion 
jurisdiction on August' 14 , 1980 after the’employer had advised 
the Board the claimant had been missing' time from work due to 
his October 23, 1972 injury. This claim was first treated .as a 
medical only claim and claimant did not lose any time from work 
and did not suffer any permanent partial disability due to his 
injury.

On November 14, 1980, the employer advised the Board that 
his condition was stationary and that' he had paid the claimant 
temporary total disability compensation from July 7, 1980 through 
August 11, 1980 less time worked. The employer requested' a de
termination be made of the compensation the claimant was due.

We have reviewed the file in this case and find that our 
Own Motion Order reopening this claim was in error. This claim 
has never been closed pursuant to ORS 656.268 and, therefore, 
the claimant’s aggravation rights have not begun to run. There- 
fore,_ we revoke our Own Motion Order dated August 14 ,. 1980 and 
refer this claim to Evaluation Division of Workers'* Compensation 
Department for closure pursuant to ORS 656.268.

ORDER
This claim is hereby referred to the Evaluation Division 

of the Workers' Compensation Department for closure pursuant to 
ORS 656.268.

m

%
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CLAIM NO. A'922605

WALTER C. SMITH, CLAIMANT
S. David Eves, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 6, 1981

m

On December 5, 1980, the claimant, by and through his 
attorney, requested the Board reopen this claim for his April 
26, 1962 injury. The claimant's aggravation rights have ex
pired.

In September 1980 , Dr. McGee, reported, that the cla.imant 
continued to have complaints of low back pain and right upper 
leg discomfort. In October and November, Dr. McGee discussed 
the possibility of surgery to decompress the nerve root at the 
L3-4 and L4-5 level in an effort to relieve the claimant's in
termittent right leg pain.

' |.

The SAIF Corporation, on December 17, 1980, advised the
Board they 'WOuld not oppose an Own Motion Order reopening this 
claim if further surgery was scheduled for the claimant's back 
condition.

After reviewing the reports submitted to it, the Board 
finds this claim should be reopened for the payment of com
pensation and other benefits as provided for by law until 
closed pursuant to-CRS 656.278, if and when the claimant is 
hospitalized for the surgery suggested by Dr. McGeee. The 
claimant's attorney -is entitled to a fee for the services 
rendered in this case equal to 25% of the increased award of 
temporary total disability compensation not to exceed the sum 
of $250.

IT IS SO ORDERED.
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CLAIM NO. FC . 37.3.434 January 6, 1981

IRIS F. YOUNG, CLAIMANT
Doblie & Francesconi, Claimant’s Attys.
SAIF, Legal Services, Defense Atty;.
Own Motion Determination

m

The claimant suffered a compensable injury to her low 
back on May 4, 197 2 while employed as' a nurse’s aid. The 
claim was initially closed by a May 13, 1973 Determination 
Order which granted her an award of permanent- partial disability 
compensation equal to 10% unscheduled disability for her low 
back injury. The claim was subsequently reopened and again 
closed by a second Determination Order dated July 20, 1976 
which did not grant the- claimant any’additional permanent 
partial disability. The claimant's aggravation rights have 
expired'.

In August 1979, Drs. Todd and Danielson, reported the 
claimant had a herniated disc at the C5--6 level and recommended 
that claimant undergo surgery to correct this condition.
The Board reopened this claim under its own motion jurisdiction 
on March 5,'- 1980. The claim was to be reopened effective 
the date the claimant went into the hospital for the recommended 
surgery.

The claimant 'was admitted to the hospital on March 17,
1980 and underwent an 'anterior cervical disc excision and 
intercorpdral fusion plus .bilater'al anterior foraminotomies at 
the C5-6 level. ‘After discharge from -the hospital, the. 
claimant was enrolled in the •William :Callahan Center and 
underwent' extensive vocational assessment. She was discharged 
from the Callahan Center on September 15, 1980 and then 
referred to the Orthopaedic Consultants for a closing evaluation 
examination.

#

The Orthopaedic Consultants reported that claimant was 
33 years old and had worked as a nurse's aide until her 
injury in 1972. She advised the Orthopaedic Consultants 
'that she had worked as a housekeeper prior to being employed 
as a nurse's aide. They found that she had active neck 
motion of 75% flexion, 100% extension, 100% right and left 
rotation, 100% right and left lateral bending. It was their 
opinion that claimant's condition was medically stationary
and the claim could be closed. They felt that claimant 
could be returned to a light occupation and might benefit 
from vocational assistance. They rated the total loss of 
function of the cervical spine as existed at that time as 
mildly moderate and attributed it to her May 26, 1972 injury.
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On November 21/1980, the'SAIF Corporation requested a 
determination be ma^e of the compensation to which the 
claimant was entitled. It indicated it had paid the claimant 
temporary total disability compensation from March 17, 1980 
through November 16', 1980. The Evaluation-Division of the 
Workers' Compensation' Department, on December 12, 1980, 
recommended this claim be closed and that claimant be granted 
an additional award of temporary total disability compensation 
from March 17, 1980 through November 6, 1980 and an additional 
award of permanent partial'disability equal’ to 10% unscheduled 
disability for her neck injury, making, a total 'award of 20% 
unscheduled disability for this injury.

We have reviewed the record in this case and the recom
mendation of. the Evaluation Division. We concur with the 
Evaluation Division's recommendation of temporary total 
disability compensation. However,’v/e find that, based on 
the record in this case, that claimant is entitled to a 
larger increase of permanent partial disability compensation. 
She is 33 years old and has a tenth grade- education. Prior 
to this injury, the claimant was performing work which could 
be classified as moderately heavy. Since' this 'injury, she has 
been'limited 'to performing work in the light category. We 
find the claimant is entitled to' an additional award of 
compensation equal to 15% unscheduled disability.

ORDER. r • . -

The claimant 'is hereby granted an additional award of 
temporary total-disability compensation from March 17, 1980 . 
through'November 6 , 1980, and an additional permanent partial 
disability award equal to 15% unscheduled disability for her 
neck' injury, making.'a total award of 25% unscheduled disability 
for this injury., •

Claimant's attorney was provided a reasonable attorney 
fee by the Board's Own Motion Order in this case.

WCB CASE NO. 79-6548
HERMAN FLEISHMAN, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Abatement

January 15, 1981

m
The Board issued its Order on Review on December 16, 1980. 

On January 14, 1981, we received a request to reconsider.
Since claimant's appeal rights run out on January 15, 1981, 
the Board's Order on Review is held in abeyance until such time 
as the Board can reconsider its Order on Review.

IT IS SO ORDERED. -403-



WCB CASE NO. ,79-7895 .January 15, 1981

OLE E. LARSON',: CLAIMANT.
Panher, Johnson, et/al. Claimant!s Attys 
Lang; Klein, et al, . Employer! s Attys . *- 
SAIF, Legal Services, Defense Atty. . 
Order Denying Motion •

A hearing was held in this case on May 15, 1980 and the 
Referee, on July 16, 1980, . entered an Opinion and Order 
setting aside the employer/insurer's denial of the claimant's 
aggravation claim. The employer/insurer requested the Board 
review this Opinion' and Order. , ,

On December•19, 1980, the claimant, by and through his', 
attorney, moved the Board to. incorporate an August 4, 198 0 
report from Dr. Miller. In that report. Dr, Miller opined 
the claimant's 1975 injury caused his present symptoms. The 
claimant contends this report clarifies an earlier report 
from Dr. Miller.

The employer/insurer, on December 27, 1980, advised the, 
Board it opposed the claimant's motion.

We have considered the claimant's motion and deny it.
It is apparent from the record in this case that the report 
the claimant asks the Board to receive into evidence could 
have been produced prior to the hearing but was not produced.
V7e do not find that this report can be considered by the 
Board in its review of this case. In addition, since claimant's 
brief to the Board discusses the Dr. Miller report, the Board 
will not consider that brief. The claimant!s attorney is . 
granted ten additional days from the date of receipt of,this 
order to file a brief.

ORDER
The claimant's December 19, 1980 motion to admit Dr. 

Miller's August 4, 1980 report is denied.

m
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m KENNETH y.''WARING, CLAIMANT'
SAIF, Legal Services, Defense Atty,' 
Order of Abatement

■ ■ ‘ CLAIM NO. 133CB629352 January 15, 1981

#

On December 19,. 1980 ,' the Board issued an Own Motion Order 
in this claim ordering it reopened effective November 7, 1980 
until closed pursuant' to ORS 656.278. Travelers Insurance 
Company'had'indicated it did not oppose an Own Motion Order 
reopening this claim. This order contained■an error in the 
Appeal Notice section. It' provided that the SAIF. Corporation 
(SAIF) could request a hearing'on the Board's order. The 
Travelers, and not the SAIF, was the carrier responsible for 
this claim. • . ■

On January 15, 1981, the Travelers advised the Board it had 
not'received a copy of the Board's order and now had additional 
information which might change its position in this case. It 
requested the Board abate its December 19, 1980 order and con
sider the additional evidence it has.

The Board has considered Travelers request and grants it. 
The Board's December 19, 1980 .Own Motion Order is abated. 
Travelers shall have fifteen (15)’ days from the date of this 
order,to provide the Board with additional evidence. 'The Board 
will reconsider this claim and issue a new Own Motion Order 
which shall contain a new appeal time.

•IT- IS . SO. ORDERED

■ ■ WCB CASE NOS. 80-7341 & 80-5753

CHRISTINE NELSON GIVENS, CLAIMANT 
Richard T. Kropp', Claimant's Atty.
SAIF, Legal Services, Defense Atty.,
Order of Remand for Consolidated Hearing

January 19, 1981

There are three claims involving this claimant. WCB 
Case No. 79-1366 dealt with an' aggravation claim. The SAIF 
Corporation (SAIF) had denied this claim. A hearing was 
held and the Referee set aside the SAIF's denial and ordered 
it to reopen the claim for payment of temporary total disabil
ity compensation and to resubmit the claim to the Evaluation 
Division for determination of the claimant's permanent 
partial disability. The Board reversed the Referee's order 
and restored and affirmed the SAIF's denial. This case was 
appealed to the Court of Appeals which reversed the Board's 
decision and reinstated the Referee's Opinion and Order..
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In the meantime, the claimant’s aggravation claim was 
submitted to the Evaluation Division, and in December 1979 a 
Determination Order was issued. The claimant reguested .a 
hearing on this Determination Order. • This case was assigned 
WCB Case No. 80-7341,. and the hearing is scheduled for,
January 21, 1981 at 1:30 p.m. before Referee Peter W. McSwain.

On February 3,.-198 0, the claimant underwent surgery, 
and filed another aggravation claim. The SAIF denied it, 
and the claimant requested a hearing on this denial (WCB 
Case No. 80-5753).. A hearing was held, and the Referee held 
the Board's decision in WCB Case No. 79-1366 was res judicata 
on the issue of whether or not the claimant had suffered an 
aggravation. This decision is before the Board for review.

On January 7, 1981, the claimant, by and through his' 
attorney, requested the Board remand WCB Case No.' 80-5753 to 
the Referee for the taking of additional evidence in consoli
dation with WCB Case No.- 79-7341. The claimant feels that 
since the Court of Appeals affirmed the Referee's finding 
that the claimant did suffer an aggravation of her industrial 
injury, the issue now presented in WCB Case, No. 80-5753 is
whether or. not the claimant was medically stationary in 
December of 1979 when the Determination Order was issued 
closing her claim. The claimant contends the Referee, in 
WCB Case No. 80-5753 did not reach this finding, and, inasmuch 
as both cases arise from the same claim of aggravation,' both 
cases should be consolidated.

#

On January 14, 1981, the SAIF, through its attorney, . 
advised the Board it had no opposition to the claimant's 
motion. A Judgment and Mandate in WCB Case No. 79-1366 was 
also issued on this date.

We have reviewed the claimant's motion and find that it 
is well taken. Therefore, the Board remands WCB Case No.
80-5753 to be consolidated with WCB Case No. 80-7341 and 
orders that additional evidence be taken by Referee McSwain. 
Referee McSwain shall determine whether or not the claimant's 
condition was medically stationary in December .1979 when the 
Determination Order was issued closing the claim.

IT IS SO ORDERED.

m
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WCB CASE NO. 80-0001 M January 20, 1981

DAVID D. BLAIR, CLAIMANT
David A. Hytowitz, Claimant's Atty.
SAIF, Legal: Services,, Defense Atty.
Own Motion Order .

On December 12, 1980, the claimant, by and through his 
attorney, requested. the Board reopen.these claims for his 
May. 1964, Hay 1967 or April 1973 injuries under its own 
motion jurisdiction.or toirefer his request for a hearing.
All these claims were treated by the SAIF Corporation (SAIF)' 
as "medical only" and no Determination Orders have ever been 
issued. The SAIF, on December 27, 1980, advised the Board 
that, because of -these facts, these claims were not "eligible 
to be considered by the Board under its own motion jurisdiction."

We have reviewed the claimant's petition and the informa
tion supplied to us. We are unable to reopen these claims 
under our own motion jurisdiction. These claims were "medical 
only" and no Determination Orders have been entered in them. 
Consequently, the claimant's aggravation rights have not 
expired in them. Therefore, the Board cannot consider them 
under its own motion jurisdiction. ..

# ORDER

The claimant's request to reopen these claims or to 
refer them for a hearing is denied.

WCB CASE NO. 80-7747

CINDY GALLEA, CLAIMANT 
James L. Francesconi, Claimant's Atty. 
Lang, Klein, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Denying Request

January 20, 1981

m

On December 12, 1980,-the claimant, by and through her 
attorney; requested the Board to admit an October 27, 1980 
report by Dr. Cronk. A hearing had been held in this case 
on November 19, 1980 and this report was not submitted to 
the Referee. The emplpyer/carrier•was advised of this report, 
but the' claimant's attorney did not submit it to the Referee.
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The cmployer/carrier, through its'attorney, 'on December 
29/ 1980, advised the Board it objected to the claimant's 
request. -

The Board has considered'"-the arguments of ' the'parties in 
this case. We v;ill not admit Dr. Cronk's October 27, 1980- 
report. This report was available prior to the Referee's 
entry of an Opinion and Order in this case. The claimant's 
attorney elected not to submit this report to the■Referee.^ 
The Board does not find that this report constituutes "new’ 
evidence." It shall remain in the file, biit it will not be 
considered by the Board.

ORDER
The claimant's request to admit additional evidence is 

denied.

CLAIM NO. U 11807

TOM O. KEEN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

January 20, 1981

m

The Board, on July 13, 1979, reopened this claim for 
the claimant's January 11, 1971 left knee injury. This 
claim was accepted and closed, and the claimant's aggravation 
rights have expired. The claimant has received, a total 
award of compensation .for permanent partial disability equal 
to "15% loss of the left leg due to this injury equal to 
15°." This claim was ordered reopened effective the date 
claimant was hospitalized for the posterior medial meniscectomy 
which Dr. James had suggested.

On June 27, 1979, the claimant was hospitalized by. Dr. 
James. The following day he underwent a posterior medial 
meniscectomy of<the left knee. After this surgery, the 
claimant continued to complain of feelings of weakness in 
his knee and that the knee occasionally gave out oh him. Ke 
also indicated he was unable to ride horses very well.

In June 1980 the’claimant continued to complain of pain 
in his left'knee.’ He was rehospitalized, and on June 30,
1980 he underwent an arthroscopy and partial synovectomy.
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Dr. Baldv;in, who--had performed: the<,June'>1980 surgery, 
reported on November 12, 1980 that the claimant continued to 
experience intermittent pain in the anterior-medial aspect,,; 
of his knee and had some pain which radiated down the lateral 
side of-his thigh. ’ He reported•that claimant-had been • 
unable to perform his job as a cowboy. In his physical 
examination, he found that claimant had a full range of 
motion in his .knee and had some, mild straight posterior 
instability .and mild ppsterior. medial rotatory instability.
Dr. Baldwin reported that as .of September 15., 1980, the 
claimant had begun a new job. . - • -

The insurer, on December 8, 1980, requested a determination 
be made in this, .case for the compensation to, which the 
claimaht is entitled and' that the claim be closed. It 
indicated it had 'paid temporary total disability ‘compensation 
from June 27, .'1979 through November.7, 1980.

The Evaluation Division of the Workers' Compensation 
Department, on'December 23, 1980, advised the Board that the 
award of compensation -that the claimant had, been granted in 
this case' was inconsistent. It indicated that 'claimant had . 
been granted an award of 15° for 15% loss of hi's left leg', 
and that the money, .value shown in that order was that^.which 
would apply to’.a ,.10%*'award. The Evaluation ' Division'.recom
mended that the claimant be .granted a .total award of 30% 
loss of the left leg to cover 'all ^re'siduals due.to this _ 
injury, pain, instability and sensory loss, surgery and 
joint degeneration.. Further, they recommended. that the 
claimant-be granted’an award of temporary,total disability, 
compensation from June 27, 1979 through September 14,'1980 ' • 
and, .temporary par.tial d.isabili-ty compensation from S.eptember 
15, 1980 through November 12, 1980.,It was their sugg'es'tion 
that the award of permanent .partial disability compensa'tion 
be in lieu .of all prior awards for "the claimant' s le'g' injury.

.The Board has reviewed the file in this case and concurs 
with the recommendation made by the Evaluation Division.

ORDER ‘

The claimant is hereby granted'-an--additional -award of 
temporary total disability .compensation from ;June 27,. .1979 
through September 14, 198 0 -and, .temporary partial disability, • 
from September 15,. 19,80 through November 12, 1980 and an 
award of* permanent partial, disability ■ compensation .equal to 
30% loss of the left leg in .lieu of. all prior awards.^of 
scheduled disability the claimant has .received for' this 
injury. • • • . .
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DENNIS J. LANGAN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order and Determination

CASE NO. 80-0008M January 20, 1981

On January 30, 1973, the claimant.sustained an injury 
to his low back. Following surgery, this claim was ori
ginally closed by an October 16, 1973 Determination Order 
which granted the claimant an award of compensation' equal to 
10% unscheduled disability for this injury. The claimant's 
aggravation rights have expired.

On May 29, 1979, the claimant was hospitalized by Dr. 
McHolick. The claimant had been complaining of difficulty 
with his low back. Dr, McHolick felt the claimant should' 
undergo another myelogram. The myelogram revealed a large 
filling defect at the site of the previous lamehectomy. Dr. 
McHolick performed a repeat lamenectomy and found only dense 
scar tissue incorporating the nerve root rather than any 
extruded disc fragments or evidence of new injury. The 
claimant returned to work on August 30, 1979.

After his original, injury, the claimant worked in the 
auto wrecking business. In June 1980, Dr. 'McHolick re
ported that claimant was unable to continue to work in this 
capacity. Dr. McHolick felt that at this time the claimant' 
had reached the stationary point and that his claim could 
be closed without alteration of the previously awarded im
pairments .

On August 13, 1980, the Weyerhaueser Company requested 
closure of this claim and a determinatioh be made of claimant 
entitlement to additional compensation. It indicated thar 
it had paid temporary total disability compensation from May 
29, 1979 through September 7, 1979.

#

The Evaluation Division of the Workers' Compensation 
Department on December 18, 1980 advised the Board that 
claimant had been released to light work and that his former 
work was classified as medium. The Evaluation Division felt 
that claimant had suffered a permanent loss of wage earning 
capacity as a result of this injury. Therefore, it recommended 
that this claim be closed with an additional award of tem
porary total disability compensation from May 29, 1979 
through August 30, 1979 and an additional award of compensation 
equal to 15% unscheduled disability on the low back with 5% 
award of scheduled disability on the right foot. The right 
foot award was based on the claimant's persistent deficit in 
sensation and weakness in it. , These were related to the 
permanent residuals of the claimant's injury and the treatment 
he had received for it. #
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The Board, after reviewing the evidence in this record, 
concurs with the Evaluation Division's recommendation.

■ ■ ORDER ■
The claimant is hereby granted an additional award of 

temporary total’disability compensation from May 29, 1979' 
through August 30, 1979 and an additional award of compensation 
equal to 15% unscheduled disability for his low back injury 
and an award of compensation equal to 5%' scheduled disability 
for his loss of use of his right foot. ' ' •

WCB CASE NO. 80-848 Januarv • 20, 1981
MARTIN J.'LeDOUX, CLAIMANT
Keith Block, Claimant's Atty. ■ . . ..
Lang, Klein, et al, and, David Horne, Employer's Attys.
SAIF, Legal Services, Defense Atty. ■ • •
Request for Review by Carrier

Wausau- insurance-Companies (Wausau) seeks Board review 
of the-Referee's order.which set aside its denial- of claimant', 
new injury-claim and assessed a penalty for its- "persistent" - 
dehia-1'.- The''Referee found' that Wausau continued to deny , 
this claim without any. supporting information- and found -chat - 
this'-constituted unreasonable delay -in payment of -temporary , 
total'disability compensation" to the claimant. Wausau contends 
that- it's denial of- the claimant's new injury claim should ;be; 
reinstated and affirmed because the claimant's current ■ 
condition is due to an aggravation of his 1978 injury.
Further, Wausau contends the award of penalties is without 
legal or factual foundation.

We find that-the Referee correctly recited the facts of 
this case in his Opinion and Order.

After a de novo review of-the record in this case, v/e 
modify' the’ Referee' s order’. 'We-concur with the Referee that - 
Wausau is responsible 'for the claimant's current condition . - . 
and find that claimant did suffer a :"new 'injury" -for the. 
reasons stated by the Referee.
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We do not find that the Referee's a\v;rd of a penalty in 
this case is justified. The evidence indicates that at the- 
time Wausau entered its original denial, it had information 
which raised a reasonable question of whether or not the 
claimant's current condition was due to his 1978 injury and 
represented a worsening thereof or v/hether it arose out of 
the course of his employment with this employer and was the 
responsibility of V/ausau. The denial was issued in a timely 
manner and was reasonable when it was issued. However, the 
Referee felt that VJausau's persistence in a continuing denial 
of this claim was unreasonable after it had been advised by 
Dr. Carr that the claimant's current condition was related 
to his on-going work activities and that this last.employment
definitely contributed to his back condition. The" Referee 
felt that a denial either made or maintained- complete absence 
of tenable supporting information was unreasonable. He felt 
that Wausau's conduct unreasonably delayed the payment of 
temporary total disability compensation to the claimant for 
the period from April 3, 1980 to the date of his Opinion and 
Order and assessed a penalty for 15% of that amount.

VJe do not find that Wausau's continuing action in 
denying responsibility for this claim was unreasonable. Dr. 
Carr's report in January 1980 was but one piece of information 
for the insurer to consider in this case. The carrier has 
the responsibility to process the claim and to evaluate all 
medical evidence provided to it. In this case, Wausau felt 
that the totality of the evidence did not support the claimant's 
claim for a "new injury." We do not find that under these 
circumstances Wausau's persistence in denying responsibility . 
for this claim constitutes unreasonable delay in the payment 
of compensation. Based on this finding, we do not find that 
claimant is entitled to a penalty as awarded by the Referee, 
and reverse that portion of his order.

ORDER

The Referee's Opinion and Order dated June 2, 1980 is 
modified.

That portion of the Referee's order which ordered the 
Employers Insurance of Wausau to pay to the claimant an 
amount equal to 15% of the temporary total disability compensation 
payable to the claimant for the period of April 3, 1980 to 
the date of its Opinion and Order is reversed.

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-10, 770 January 20, 1981

TYLER G. MCHUGH, CLAIMANT
Blackhurst, Hornecker, et al. Claimant's Attys.. 
SAIF, Legal Services, Defense Atty.
Request.for Review by SAIF

.The -SAIF Corporation (SAIF) seeks Board review of the . 
Referee.'s order which ordered it to, pay the claimant $21.25 
a month for the heating of his hot tub and.granted the 
claimant's attorney a fee. The SAIF contends it is not 
responsible for this.

We find the Referee correctly recited the facts of this 
case in his order.

After de novo review of the record in this case, we 
reverse the Referee. We do not find that the SAIF is ob
ligated to pay for the increase in the claimant's electrical 
bills generated by his use'of the hot tub. . Under ORS 656.245, 
.the phrase "other related services" makes it clear that the 
term "medical services" is to be given a broad interpre
tation. Under this view, the Board found the SAIF was 
responsible to provide the hot tub for the claimant's use. 
However, we do not feel the increased cost of electricity to 
heat the hot tub can be included in "other related services." 
Even giving. a-.broad interpretation to-the statute, we find 
that at some point a limit has to be established. In this 
case, while we feel the claimant is entitled to have the . , 
SAIF provide a hot tub for his use> however, .we.do not find' 
that he is entitled to have the SAIF, .pursuant to ORS-''65 6.245, 
pay for the increase in-his electrical bill due.to his. .use. 
of the hot tub. Therefore, we reinstate the SAIF's' July 2, 
1979 denial and affirm it.

- . ' ORDER L . . - - • • . ,

The Referee's order dated May 23, 1980 is .reversed in 
its entirety.

The SAIF Corporation's denial dated July 2,. 1979 is 
reinstated'and affirmed.

-413-



MARVEAN MILLER, CLAIMANT 
Ronald A. Fontana, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order oC Dismissal

WCB CASE NO. 78-5125 January 20, 1981

On November 21, 1980, the Referee issued an Opinion and 
Order in this case. A Request for Review dated December 23, 
1980 was filed with the Workers' Compensation Board by the 
claimant. The employer moved -to dismiss the claimant's Re
quest for Review on the grounds it was not filed within 30 days 
of the Referee's order.

We have reviewed the employer's motion and find that it 
is well taken. The claimant failed to timely request the Board 
to review the Referee's order. Therefore, the Board grants the 
employer's Motion for Dismissal.

IT IS SO ORDERED.

CLAIM NO. C 368493 January 20, 1981

ROBERT NASH, CLAIMANT
M. Elliott Lynn, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

On April 7, 1972, the claimant suffered a compensable 
injury to his right knee. This claim was initially closed 
by Determination Order dated August 1, 1972 which awarded 
the claimant temporary total disability compensation. . The 
claimant's aggravation rights have expired.

Subsequently, this claim was reopened by the Board 
under its own motion jurisdiction. The claim was closed by 
an own motion order dated June 19, 1980 which awarded the 
claimant additional temporary total disability compensation 
and compensation equal to 37.5° for 25% loss of the right 
leg.

m
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On ■ September. 12, 1980,->;the claimant, by and through his 
attorney, requested the Board reopen this claim under its 
own motion jurisdiction. The claimant indicated that after 
undergoing surgery in,April 1979, ,he was released from the , 
hospital and was to have been provided■crutches. . .However, 
for some reason this was not-done, On April 20, 1979, while 
at home, the claimant fell while • carrying a glass of water 
and injured his right hand.' The claimant-requests the Board 
reopen this claim and accept the April 20, 1979"injury to 
the left index finger as a compensable injury resulting from 
his knee surgery.- Further, the claimant contends that he 
developed a manic depressive.reaction which was in existence 
prior to his industrial injury, but had been aggravated by 
his injury and .permanently worsened. The claimant attached 
reports.-'from-'Dr.' Boucher-Leif. ■ The claimant contends that 

•■■■.he now 'has 'a. .permanently bent index finger, -and that because 
of this and his knee injury and psychiatric'condition, he is 
unable to work..’ . • •

On August 14, 19.80, Dr. Boucher-Leif reported that she 
had examined the claimant ,in October 1978 for the SAIF- 
■Corporation ., . Dr., Boucher-Leif stated that her diagnosis was 
a ma,nic,.depressive reaction "of long-standing and present • 
prior to the claimant's industrial injury of April 2, 1972."-

,.It -was Dr'. Boucher-Leif' s opinion that this .condition was 
definitely aggravated by that accident and-undoubtedly made' 
permanently’ worse. . ' ’ ' ’ . . '

On -December'18 1980 'the SAIF Corporation advised the •
Board that it. opposed an ,owh 'mo'tion order reopening this 
claim and. providing., treatment' for the claimant's psychi'atric 
condition and'.lefV index finger injury. It did not feel • - 
that either of these conditions were related to the injury ’ 
for which this claim' was'established.

: We have reviewed the evidence forwarded t'o us by the
parties in this’ca'se and find that if would be in the best 
interest of gustice if this case were referred .to • the Hearings 
Division,to ’be s.et for hearing. The hearing shall be set 
and the Referee shall d.etermine whether or not the claimant's 
left index finger ‘injury and psychiatric'condition are 
related to his. April.'.7', ' 197.2 injury and the treatment he has 
received for it. Further, the Referee shall’determine if ' 
the claimant's condition is related 'to the 1972 injury or 
has worsened to justify the reopening of this claim under 
the Board's own motion jurisdiction. Upon the conclusion of' 
the hearing, -the,Referee shall cause a transcript,of the 
proceedings to be prepared. The Referee shall.forward.the 
transcript, all the .other exhibits introduced at- the hearing 
and a recommendation in this case, to the Board for its 
consideration.

IT IS SO ORDERED.

-415-



WCB CASE NO. 79-4700 January 20, 1981

NORMAN OLDS, CLAIMANT
Richardson, Murphy & Nelson, Claimant's Attys. 
Keith Skelton, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant 
Cross Request by Employer

The claimant and the employer/insurer seek Board review 
of the Referee's order entered in this case. The claimant 
contends that the Referee erred in approving the denials 
issued by the employer/insurer of his claim for his psychiatric 
condition. The employer contends the Referee granted claimant 
an excessive award of permanent partial disability compensation.

We find that the Referee correctly recited the facts of 
this case in- his order.

After a de novo review of the record in this case, we 
modify the Referee’s order. We concur with the Referee's 
affirmation of the erriployer/carrier's denial of responsibility 
for the claimant's psychiatric condition. Dr. Achord was of 
the opinion that there is a direct relationship between the 
claimant's June 22 , 1977 industrial injury-and his psychological 
problems including his attempted suicide. Dr. Farley also 
opines that there are several factors contributing to the 
claimant's depression, including his right shoulder injury 
and the resulting unemployment the claimant faces. However,
Dr. Quan was of the opinion that claimant's psychiatric 
problems are not related to his injury. The Orthopaedic 
Consultants also felt that the claimant had a pre-existing 
psychological disorder which was unrelated to his industrial 
injury and that he needed continuing treatment for that 
condition. Based on the record in this case, we do not find 
that the claimant has carried his burden of proof by establishing 
that his psychiatric condition is related to his industrial 
injury. Further, we do not find that the preponderance of 
the evidence establishes the claimant's pre-existing psychological 
condition was worsened by his industrial injury. Therefore, 
the Board affirms the Referee's affirmation of the denials 
issued by the employer/carrier of responsibility for the 
claimant's psychiatric condition.

We find that the award of permanent partial disability 
compensation granted by the Referee is excessive. We also 
find that the award of compensation granted by the Determina
tion Order does not accurately reflect the claimant's loss 
of wage earning capacity due to this injury.

%
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9
The Orthopaedic Consultants rated the , iinpairment of the 

claimant's right shoulder as mild. They felt the claimant 
could perform light to medium work.

The claimant was evaluated at the William Callahan . 
Center, and.it was the opinion of the medical examiner that 
the claimant was capable of moderate work, not requiring 
lifting of over 50 pounds, or repetitive lifting'of over'25 
pounds, or work above shoulder level or repetitive push-pull 
type activity, and felt that the claimant did require a job 
change.

The claimant is now approximately.41 years old and has 
an eighth’grade education. Testing reveals that, claimant 
has an intellectual capacity which falls in the dull normal 
range.’ He has v;orked as a laborer, truck driver and as a 
mill worker.

We find, after reviewing all this' evidence and comparing 
this case'with numerous other cases we have reviewed, that 
'the claimant is entitled to -an award of compensation equal 
to '80° 'for -25% unscheduled disability for this injury. This 
.award of -compensation is in lieu of all prior awards of 
unscheduled disability for'this injury. '

ORDER

The Referee's Opinion and Order dated May 6, 1980 is 
modified.

The claimant is hereby granted an award of compensation 
equal to 80° for 25% unscheduled disability for his right 
shoulder injury. This award of compensation is•in lieu of' 
all prior awards of unscheduled disability the claimant has 
been''granted for this injury.-

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 78-8739 January 20, 1981

JERRY REEVES, CLAIMANT
David Cromwell, Claimant's Atty.
Velure, Heysell, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

SIVF Plywood Co. (SWF) seeks 
order which set aside its denial 
claim and granted the claimant's 
approved the SAIF Corporation's 
new injury claim. SV/F contends 
exposure rule," Conifer Plywood 
claimant’s employer in September 
SAIF, are responsible for the cl

Board review of the Referee's 
of the claimant's aggravation 
attorney a fee. The Referee 
(SAIF) denial of the claimant's 
that under the "last injurious 
Company (Conifer) (the 
1978) and its insurer, 

aimant's current condition..

The claimant, a 42-year-old spreaderman with SWF, on 
September 10, 1977,-suffered a strain of his cervical spine 
while pushing on a load of veneer core. Dr. Campagna performed 
a myelogram and found an extruded cervical disc at the C6-C7 
level on the left side. On October 24, 1977, the claimant 
underwent an anterior spinal cord decompression.

In January 1978, Dr. Campagna reported the claimant 
developed cramping in his left palm. The claimant denied 
any problems with his neck. Dr. Campagna diagnosed the 
claimant's left hand condition as Dupuytren’s contracture 
and released the claimant to work as of February 6, 1978.

Dr. Campagna, on May 9, 1978, reported the claimant 
continued having difficulty with his left hand and arm. He 
felt the claimant's condition was stationary, and the claim 
could be closed. Dr, Campagna felt the claimant had mild 
neck disability due tohis September 9, 1977 injury.

m

On May 25, 1978, this claim was closed by a Determination 
Order which granted the claimant a period of temporary total 
disability compensation and an award of compensation equal 
to 16® for 5% unscheduled disability for his neck injury.

The claimant worked for SWF from February 1978 through 
July 1978 at his old job. The claimant went to work for 
Conifer which was insured by the SAIF in July 1978 as a 
"busheler." In early September 1978, he reported he had 
again injured his neck while pulling a load of veneer. He 
returned to Dr. Campagna who diagnosed this injury as "nerve 
root compression C6, left, secondary to protruded cervical 
disk (sic), secondary to accident of September 1978."

The SAIF denied this claim on October li, 1980 based on 
the information given to it by the claimant. The claimant’ 
had advised the SAIF his condition was the result of his 
earlier injury with another employer.
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On October 18, 1978 , SWF denied the claimant-'s_aggravat- 
ion claim on -the basis that he had suffered a new injury 
while employed by- Conifer.

The claimant was hospitalized in October 1978 and 
underwent a myelogram. The diagnosis was "cervical spondyl
osis, primarily at the C5-6 level."

On January 12, '1979, Dr. D. Smith reported the claimant 
was complaining of continuing left neck-shoulder-arm-pain, 
headaches, jumping movements in his left triceps v;ith weakness 
and atrophy of the triceps muscle and arm. Dr. Smith found 
the claimant had a full range of motion in his neck but had 
pain with certain movements. Dr.. Smith opined the claimant's 
problems were related to spondylotic changes.at the C5-6 
level. He felt this problem could be surgically treated.
Dr. Smith stated, "I believe that his (the claimant's) 
complaints at this time are the direct result of a basic 
aggravation of his original condition which has been largely 
precipitated and made acute by his most recent working 
injury of 2 September 1978. However, I.believe that the 
basic progressive nature of this complaint would suggest 
that the key fundamental- features of this have been retained 
ever since his original evaluation in October of 1977."

The Compliance Division, on January 16, .1979, issued an 
Order Designating Paying Agent Pursuant to ORS 656.307. ' SVJF 
was,ordered to provide workers' compensation benefits’ to the 
claimant.

Dr. Campagna, on January 23, 1979, reported he had 
released the claimant to return to work on December 4, 1978. 
However, six days later. Dr. Gosch reported the claimant had 
been unable to return to work on December 4-, 1978.

On February 7, 1979, Dr. Smith reported he felt the 
claimant should undergo an anterior discectomy at C5-6 with 
bilateral decompression and/or fusion and removal-of a 
methyl methacrylate plug at the C6-7 level. This was performed 
on February 8, 1979.
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In June 1979, Dr. Smith opined that the original injury 
the claimant had suffered probably produced an acute cervical 
herniated disc associated with spondylosis at the C6-7 level 
on the left which was treated by Dr.' Campagna. He felt the 
September 1978 injury aggravated the claimant's condition 
and concluded the aggravation produced the majority of the 
claimant's problems. He concluded that, although the claimant 
had had a pre-existing condition (due to the 1977 injury), 
the second injury, in all likelihood, produced acute symptoms 
but constituted an aggravation of the pre-existing condition 
as it manifested at C5-6 and "was a result then more directly 
of the second injury." In September 1979, Dr. Smith indicated 
he had treated the claimant for spondylosis with spondylotic 
and nerve root compression pain at the C5-6. level associated 
with a solid fusion at C6-7 resulting from an injury in 
September 1978.

On February 19, 1980, Dr. Smith, in response to a 
letter from the attorney representing SAIF, stated the 
claimant had a spondylotic condition with an acute disc_ 
herniation at the time he was originally treated by Dr.
Campagna.:.cHe'. felt Dr. : Campagna' s operation was successful in 
relieving the specific aspects of the nerve root compression.
It had been Dr. Smith's experience that in cases of significant 
spondylosis, many of the spondylotic lesions would subsequently 
develop signs and symptoms of the spondylotic process which then 
became the "clinical problem." He stated, "...I believe this is 
a natural aftermath of the condition for which the claimant un- 
derv/ent the surgery and that the changes in the mechanics of the 
cervical spine as they were influenced by a fusion at C6-7 most 
likely rendered the C5-6 level symptomatic as well."

m

The Referee found, based on Dr. Smith's opinion, that in 
September 1978 the claimant sustained an aggravation-of his 
1977 injury rather than a new injury.

After a de novo review of the record in this case, we re
verse the Referee's order. Dr. Campagna, who treated the 
claimant after both of his'injuries, relates the claimant's 
condition in September 1978, not to the 1977 injury, but to 
the September 1978 injury.

Dr. Smith, the claimant's current treating physician, 
felt the claimant's condition was "more directly" a result of 
the 1978 injury than of the 1977 injury.

After the 1977 injury, the claimant returned to his regular 
job v/ith SWF and worked at that job until July 1978. In July, 
he v/ent to work for Conifer, performing the same job, but at 
a faster pace. He continued to work for Conifer up until the 
time of the second injury. After this injury, the claimant 
required additional medical care and treatment.
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V?e find that the greater weight of the evidence establishes 
that the claimant sustain'ed'a new injury while employed at 
Conifer in September 1978.- 'The medical evidence clearly relates 
the claimant's condition following his 1978 injury, not to a 
worsening of his condition due to the 1977 injury, but to a new 
injury occurring September 1978.

ORDER

The Referee's order dated May 9, 1980 is reversed.

The SV7F Plywood Company's denial of the claimant's aggravation 
claim is restored and affirmed.

• The SAIF Corporation's' denial of the claimant's new injury 
claim is set aside and the claim is remanded to it for acceptance 
and payment of compensation and other benefits provided for by 
law until closed pursuant to ORS 656.268. The Referee's award 
of an attorney fee to claimant's attorney shall be paid by the 
SAIF Corporation.

The parties shall make the necessary adjustments so-'.that the 
SWF Plywood Company is reimbursed for the payments it had made 
pursuant to Order Designating Paying Agent Pursuant to ORS 
656.307 and the Referee's Opinion and Order,

m

January 20, 1981CLAIM NO... C 103538

MABEL J, SCHALLBERGER, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order

On December 31, 1980, the SAIF Corporation (SAIF) for
warded various information to the Board in this claim for 
the claimant's November 17, 1967 back injury. It advised 
the Board the claimant's aggravation rights had expired and 
it was referring this claim to the Board to be, considered 
under its own motion jurisdiction. Attached were' copies of 
medical reports from the Orthopaedic Consultants and Dr. 
Cherry.

The Orthopaedic Consultants, on December 15, 1980,'re
ported the claimant's condition was stationary and that they 
saw no reason to reopen this claim. They felt the claimant's 
symptoms were the result of a gradual progression of her 
pre-existing severe degenerative disc disease and arthritis.
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Dr. Cherry, in October 1980, had reported he,; felt,'the 
claimant continued to .have a chronic back strain^with severe 
attacks of charley-horses in her leg muscles. He felt she 
was unable to work on a full-time basis.

The SAIF indicated it opj:>osed an own motion order reop
ening this claim for the claimant's current treatment. It 
felt the claimant's current problems were due to her pre
existing severe degenerative disc disease and arthritis and 
not to her on-the-job injury.

We have reviewed the information provided'to us by the 
SAIF. We are unable to find that this information is suffic
ient to warrant reopening of this claim. The evidence does 
not relate the claimant's current problems to her Movember 17, 
1967 back injury or a worsening of her condition due to that 
injury. Therefore, we will not order this claim reopened.

ORDER

This claim shall not be reopened at this time under the 
Board's own motion jurisdiction.

CLAIM NO. FC 373434 January 20, 1981

IRIS F. YOUNG, CLAIMANT
Doblie & Francesconi, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

The Board issued its Own Motion Determination in the^ 
above-entitled matter on January 6, 1981. In that Order the 
Board failed to award claimant's attorney a reasonable attorney 
fee for his efforts on claimant's behalf on the issue of ex
tent of permanent partial disability.

Claimant's attorney is hereby granted as and for a reason
able attorney fee 25% of the increased award granted by our 
Order for unscheduled disability, not to exceed $250, payable 
out of the increased award.

The remainder of our Order remains unchanged.

IT IS SO ORDERED.

m
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WCB CASE NO. 77-3225 

PAUL L. HART, CLAIMANT'
Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

January 26, 1981

The claimant seeks Board'review of the Referee's Opinion 
and Order which:. (1) Approved the employer/carrier's denial 
of his claim for a hearing loss in his right ear; (2) granted 
the claimant an award of compensation equal to 45° for 30% 
loss of his left leg; (3) affirmed, the employer/carrier's 
denial of responsibility for the claimant's low back' condi
tion; and (4) found the claimant's left knee condition was not 
compensable. The claimant contends that his hearing loss is 
compensable and that he is entitled to an unscheduled dis
ability award for-his hip injury and that his low back 
condition.is compensable.

We find that the Referee correctly recited the facts of 
this case in his Opinion and Order.

After a de novo review of the record in this case, the 
Board modifies the Referee's order. We agree with the 
Referee that the left knee and hearing loss in the claimant's 
right ear are not compensable and would affirm the Referee's 
decision on these matters. We find that the preponderance 
of the medical evidence supports the affirmation of these 
denials. Dr. Schwartz does not relate the surgery performed 
on the left knee in December of 1976 to the claimant's 
original injury. Further, Dr. Ventura found that, prior to 
his .industrial injury, the claimant had a significant hear
ing loss in his right ear. We find the evidence does not 
establish a relationship between the left knee condition and 
the hearing loss in the -right ear to the claimant's December 
8, 1975 injury.

Concerning the issue of the claimant's-entitlement to 
an award of unscheduled disability for his hip and back 
injury, we find that he is entitled only to a scheduled 
disability award. The claimant has received an award of 
compensation equal to.22.5° for 15% loss of his left leg.
The claimant's injury was diagnosed as a fracture of the 
cervical neck of the left femur. OAR 436-65-535(3) states: 
"The leg begins with.the knee joint, and includes all struc
tures of the lower extremity proximal thereto, including the 
femoral head and acetabulum." The medical evidence in this 
case does not establish that the claimant's injury was 
outside the area described by this rule. Therefore, v;e find 
the claimant is entitled only to an award of scheduled 
disability for this injury. Further, we find that the award 
granted by the Referee in this case is excessive. The 
medical evidence indicates the claimant has a minimal loss
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of function of his leg due to'this injury. We find that the 
Determination Order entered in this case correctly compensa
ted the claimant for any loss of function he has due to this 
injury. Therefore, we order the Determination Order re
stored and affirmed.

With regards to claimant’s contention that he suffered 
a back injury in his original injury, we agree with the 
Referee and affirm the denial of the employer/carrier of 
that condition. The claimant testified that, in his original 
fall, he injured his head and back. However, as was found 
by the Referee, the claimant's testimony is not credible.
The Orthopaedic Consultants in 1979, based on claimant's 
history given to them, found that he had minimal loss of 
function of his back due to this injury. Approximately a 
year previously they had examined the claimant, and the 
claimant indicated he did not have any back difficulty due 
to his injury. We find that the preponderance of the evi
dence indicates that claimant did not suffer a back injury 
in his original injury. Therefore, we affirm "the denial 
issued by the employer/carrier.

ORDER

The Referee's order dated May 29, 1980 is modified.

The Determination Order dated April 5,' 1979 is restored 
and affirmed.

The remainder of the Referee's order is affirmed.

January 26, 1981WCB CASE NO. 79-5139

BONNIE LANGFORD, CLAIMANT 
Rick W. Roll, Claimant's Atty.
G. Howard Cliff, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Review

The employer seeks Board review of the Referee's Opinion 
and Order which granted the claimant an award of compensation 
equal to 128° for 40% unscheduled disability for his low 
back injury. The employer contends this award of compensation 
is not supported by the evidence in this case.
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AtLfjr a de novo review o.i this i;ec<jrd, the hoard modj.L’ies 
the Referee's order. The claimant is 46 years old and has 
an eigth grade education. She has v/orked as an agricultural 
laborer, v/adtress, nurse's aide and machine operator in a 
drapery, shop. The medical evidence indicated the claimant 
should not engage in any work which requires heavy lifting, 
stooping or bending. The myelogram performed on the claimant 
revealed an "essentially normal study v/ith only slight 
disfuse of^the L4-5 distposteriorly." She had not undergone 
any surgery, and,none has been suggested.

After considering the evidence in this case, we find • 
the award of compensation granted by the Referee is excessive. 
However, we also find the previous awards of permanent 
partial •disability compensation granted by the Determination 
Orders-to be -inadequate. Based on all the evidence in this' 
case,'* we find the claimant is entitled to an award of compen
sation equal to 80“ for 25% unscheduled disability for this 
injury.- This is in lieu of all previous awards of unscheduled 
disability the claimant has received for this injury.

ORDER

The Referee's Opinion and Order dated June 16, 1980 is 
modified.

The claimant is hereby granted an award of compensation 
equal to 80“- for 25% unscheduled disability for this injury. 
This; is in- lieu of all prior av/ards of unscheduled disability 
she has received for this injury.

The remainder of Referee's order is affirmed.

WCB CASE NO. 79-5641 January 26, 1981

RICHARD L. LEONE, CLAIMANT 
Malagon & Yates, Claimant's Attys.,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

The claimant • seeks Board review of that portion of the 
Referee's order which allowed the SAIF Corporation (SAIF) to 
deduct the sum of $572.16 from the claimant's av;ard of 
permanent partial disability compensation. 'The claimant 
contends that the SAIF should not be allowed to'deduct that 
suTTi from his av/ard of compensation for permanent partial 
disability.
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The Board finds the Referee correctly recited the facts 
of this case in his Opinion and Order.

After de novo review of the record in this case, we 
reverse that portion of the Referee's order which approved 
the SAIF's deduction of $572.16 from the claimant's award of 
permanent partial disability compensation. We find the 
facts of this case are distinguishable from those in the 
case of Lois Y. Jones, WC3 Case No. 79-1293. In that case, 
the Determination Order awarded the claimant a period of 
temporary total disability compensation. The SAIF had paid 
temporary total disability compensation for six months 
beyond the date set by the Determination Order terminating the 
payment of compensation. After a hearing was held on the 
claimant's request, she received an award of'permanent 
partial disability compensation. The SAIF advised the 
claimant it was "offsetting" the temporary total disability 
compensation which it had overpaid her against the permanent 
partial disability award. The SAIF advised the claimant at 
the same time as it made its first payment of compensation 
o'f permanent partial disability. The Board approved the 
SAIF's action in this case.

In the present case, a June 5, 1978 Determination Order 
awarded the claimant temporary total disability compensation, 
from July 18, 1977 through April 13, 1978, less time worked.
The claimant requested a hearing on this Determination 
Order. Subsequently, the parties introduced a stipulation 
dated June 1, 1979 which granted the claimant an award of 
compensation equal to 22.4® for 7% unscheduled disability.
In the stipulation, there was no mention of the overpayment 
which SAIF had made of temporary total disability compensation. 
The SAIF, after calculating the dollar amount of the award 
granted the claimant by the stipulation, advised the claimant 
that an overpayment of temporary total disability compensation 
in the amount of $572.16 had been made and was being deducted 
from his permanent partial disability compensation. It was 
apparent that at the time the stipulation was entered into, 
the SAIF had full knowledge that an overpayment had been 
made of compensation.

%
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Under the facts of this case, we do not find that the 
SAIF is entitled to the deduction it claims. The SAIF had 
knowledge of its overpayment of temporary total disability 
compensation prior to the signing of the stipulation. .■ The 
stipulation resolved all issues pending at the time it”v/as 
entered into. In order to enter into such a stipulation, the 
parties must have "a meeting of the minds” similar to that 
in contract law. If the parties are mutually mistaken on a 
fact, then no "meeting of the minds" can be said to have 
occurred, and the contract would not be valid. In thiS' 
case, the parties- agree that the claimant was to receive an 
award of. compensation equal to 22.4° for 7% unscheduled 
disability which equates to $1,568. There is no recital in 
the stipulation.that the parties agreed that the SAIF could 
deduct the overpayment of $572.16. If it were allowed to do 
so, it would be unilaterally altering the stipulation. We do 
not feel that such action can be condoned. Therefore, we 
reject the SAIF's claim for the offset and order it to pay 
the claimant a surri of $572.16. Further, we find that SAIF's 
unilateral deduction of this amount of compensation in this 
case equates to unreasonable resistance to the payment of 
compensation and warrants the assessment of a penalty and 
attorney fee in this case. We find that claimant is entitled 
to an additional award of compensation equal to 25% of the 
amount SAIF had withheld or deducted as a penalty for its • 
unreasonable resistance to the payment of compensation.
Further, the claimant's attorney is entitled to an attorney 
fee for the SAIF's unreasonable resistance to the payment of 
compensation and also an attorney fee for prevailing on this 
issue.

ORDER

The Referee's Opinion and Order dated July 7, 1980 is 
modified.

The SAIF Corporation's deduction of $572.16 for claimant's 
award of permanent partial disability is disapproved.

The SAIF Corporation is ordered to pay the claimant the 
sum of $572.16 plus an additional amount of compensation 
equal to 25% of that amount as a penalty for its unreasonable 
resistance to the payment of compensation.

The claimant's attorney is granted a fee equal to $400 
for the SAIF's unreasonable resistance to the payment of- 
compensation and for prevailing in this case at the Board 
level and Hearing level.
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JUANITA LEGORE McGINNIS, CLAIMANT 
Michael B. Dye, Claimant’s Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

CLAIM NO. C 224899 January 26, 1981 #

On October 22, 1980, the claimant, by and through her 
attorney, requested the Board reopen this claim for her 
January 5, 1970 back injury under its own motion jurisdiction. 
The claim had originally been closed by Determination Order 
dated September 20, 1971 which granted the claimant an award 
of compensation equal to 32° for 10% unscheduled low back 
disability. The claim was subsequently closed with the 
claimant receiving an additional award of compensation equal 
to 32° for 10% unscheduled disability for her back injury.
The claimant’s aggravation rights have expired. Attached to 
her request was on October 15, 1980 report from Dr. Cherry 
in which he opined that her condition was considerably worse 
at that time than it was at the time her claim had been 
closed. Dr. Cherry indicated that the claimant did not 
suffer any further injuries and that she had an aggravation 
of her previous condition. Dr. Cherry requested this claim 
be reopened and the claimant be treated by conservative 
means.

The SAIF Corporation (SAIF) referred the claimant to 
the Orthopaedic Consultants to be examined. The Orthopaedic 
Consultants opined that the claimant's condition remained 
medically stationary and that she had reached "maximum 
improvement" from her injury. They felt there was no reason 
that this claim should be reopened. However, they felt the 
claimant might benefit from "low back school and psychiatric 
evaluation." It was their feeling that claimant should not 
return to her previous occupation with or without limitations. 
They felt that the degree of-loss of function of the spine 
attributed to the January 1970 injury was moderate and 
unchanged from the previous examinations.

The SAIF, on December 31, 1980, advised the Board that 
•it opposed an own motion order reopening this claim as it 
appeared that the claimant's condition remained stationary 
at that time. It indicated it would continue to pay for 
medical-related treatment under the provisions of ORS 656.245.

The Board has reviewed the medical information provided 
to it by the parties. V7e find that the evidence is insufficient 
at this time to warrant a reopening of this claim under our 
own motion jurisdiction. The preponderance of the evidence 
does not indicate the claimant's condition has v;orsened. The 
claimant is entitled to continue to receive medical care and 
treatment for her condition related to the January 1970 
injury under the provisions of ORS 656.245.
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The claimant's request that the Board exercise its own 

motion jurisdiction to reopen this claim is denied.

• ORDER

WCB CASE NO. 79-10, 364

LINO B. PALANDRI / CLAIMANT 
Dan O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

January 26, 1981

m

The, claimant seeks Board'review of the Referee's Opinion 
and Order v/hich granted him an additional award of compensation 
equal to 48° for 15% unscheduled disability, making a rotal 
award of 272° for 85% unscheduled disability for his low 
back injury. The claimant contends he is permanently and 
totally disabled.

■We find the Referee correctly recited the facts of this 
case in his order.

After.a de novo review of this record, we affirm the 
Referee's conclusions. The Referee, in the opinion portion 
of his order, quotes the 1977 version of ORS 6,56.206. This .■ 
was incorrect. The law in effect at the time of the injury 
is applied to the claim for that injury. The law in effect 
at the time of his injury did not require the injured worker 
to establish' that he was willing to seek regular and gainful 
employment. Permanent total disability was defined as 
"...the loss, including pre-existing disability, of both 
feet or hands, or one foot and one hand, total loss of 
eyesight or such paralysis or other condition permanently 
incapacitating 'the workman from regularly performing any 
work at a gainful and suitable occupation." (ORS 656.206(1)
(a)(1971)) '

We find that the preponderance.of the evidence does not 
establish that the claimant is entitled to an award of 
compensation for permanent total disability under the law in 
effect at the time of his injury. The medical evidence 
alone does not establish the claimant is permanently and
totally disabled. Therefore, 'other factors must be considered. 
Even though motivation was not required by the law in etfect 
at the time of the claimant's injury, it still is a factor to 
be considered. In Deaton v. SAIF, 13 Or. App. 298, 509 P2d 
1215 (1973), the Court of Appeals affirmed'an award of less
than permanent total disability on the grounds that absent'a 
showing of motivation to return to work when the injuries
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along with age, education, mental capacity and training did 
not themselves support a claimed inability to work, the 
claimcint had met the burden of proving his prima facie
odd-lot status.

In this case, the claimant is 57 years old and has a 
fifth grade education. The claimant has held jobs working 
as a farmer, janitor, doing truck brake work, shipping and 
receiving, furniture assembly, truck driver and laborer.
The claimant has made no effort to return to work or attempted 
to find work. Considering these facts and the medical 
evidence, we conclude that the claimant has failed to prove 
he is permanently and totally disabled and that the Referee 
correctly rated the claimant's loss of wage earning capacity 
due to this,injury.

ORDER

The Referee's Opinion and Order dated June 6, 1980 is 
af f irm.ed.

January 26, 1981WCB CASE NOS. 79-9379 & 80-10, 062 

JOE E. ROBERTSON, CLAIMANT
Cowling, Heysell & Pocock, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On November 7, 1980 the Board entered an Own Motion 
Order Referring for Consolidated Hearing in regard to a 
January 14, 1975 injury and a'new injury occurring in 1979 
which was denied by the SAIF Corporation (SAIF). On 
January 7, 1980 the claimant, by and through his attorney, 
filed a motion for an Own Motion hearing on another injury 
occuring’on August 2, 1972.

A hearing on the 1975 claim was convened on January 13, 
1981 before the Board could act on claimant's new motion.
The SAIF is the insurer for both the 1972 and 1975 claims.
At the hearing, the SAIF indicated if did not oppose claimant's 
motion. Presentation of testimony relating to the 1972 as 
well as the 1975 injuries was allowed at the hearing in 
order to avoid the need for two hearings.

The Board, therefore, orders that the 1972 claim be 
considered in terms of the Board's November 7, 1980 order 
and that recommended findings and an•order be prepared in 
both these claims. m

IT IS SO ORDERED.
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CLAIM 'no. B 91918 January 28, 1981

m

ANTHONY J. BRUGATO, CLAIMANT •
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination

On January 6, 1981, the Board entered an Own Motion 
Determination in this case which granted claimant compen
sation for permanent total disability effective October 29, 
1980.- It has been brought to the Board's attention that 
claimant was unable to work since June 30, 1980. Dr. Law
rence J. Cohen, on November 11, 1980, indicated that claim
ant has been permanently and totally disabled since that 
date. The Board concludes that claimant should be con
sidered to be permanently and totally disabled as of June 
30, 1980, rather than October 29,.1980. Claimant's attorney 
fee should be adjusted accordingly based on the amount 
granted by our January 1981 Own Motion Determination.

IT IS SO ORDERED.

WCB CASE NO. 80-0453 January 28, 1981

JOE HUNT, CLAIMANT
Stoel, Rives, Boley, Fraser & Wyse, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Hearing

Claimant, by and through his attorney, requests the 
Board to exercise its own motion jurisdiction pursuant to 
ORS 656.278 and reopen his claim for an injury which occurred 
on June- 20_, 1975 on the basis of a worsened condition.

The Board is referring this matter to the Hearings Divi
sion to be set for hearing and heard on a consolidated basis 
with WCB Case No. 80-9453 which is claimant's appeal from a 
Third Determination.Order. The own motion case is being referred 
because there is some ambiguity in the application of Coombs v. 
SAIF-, ■ 3 9 Or 293 {1979}.,to the facts of this case.

At this time it appears to the Board that claimant has 
medical evidence of a hospitalization on September 30, 1980 
and with a discharge date of October 10, 1980 and said hospital
ization, in the opinion of Dr. Reynolds, is compensably related 
to claimant's 1975 industrial injury. Therefore, the Board grants, 
at this time, compensation for temporary total disability to the 
claimant for that hospitalization.
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The Referee is hereby ordered to hold a hearing on a con
solidated basis and to take evidence on all issues to be raised 
at that hearing. The Referee is to sub/nit to the Board a 
transcript of those proceedings together with his recommenda
tion on claimant’s request for the Board to exercise its own motion 
jurisdiction pursuant to ORS 656.278.

ORDER

Claimant is hereby granted compensation for temporary total 
disability from September 30, 1980 to October 10, 1980, inclu
sively, and the balance'of claimant's own motion request is 
referred to the Hearings Division.

#

January 28, 1981WCB CASE NOS. 80-11282, 81-71 &
81-228

STEVEN KASER, CLAIMANT
Allen & Vick, Claimant's Attys.
Scott Gilman, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order Referring for Consolidated.Hearing

On December 16, 1980, claimant requested the Board exer
cise its own motion jurisdiction and reopen his claim for an 
injury sustained in 1972. Claimant's aggravation rights have 
expired.

Claimant sustained injuries on August 13, 1979 and on Nov
ember 3, 1980. Mission Insurance Company issued its denial 
for the earlier injury, contending claimant’s condition was 
the result of either his 1972 or 1974 injury. SAIF Corporation 
denied responsibility for the'November 1980 injury on the same 
basis. Both of these denials have been appealed to the Hear
ings Division.

The Board concludes that it would be in the best interests 
of the parties’if these cases were consolidated for hearing. 
Therefore, this case is referred to its Hearings Division to 
be set for hearing with the cases presently pending in this 
matter. The Referee is instructed to take evidence to deter
mine whether claimant's condition is a result of his new in
juries or is an aggravation of the injury sustained in 1972. 
Upon conclusion of the hearing, the Referee shall cause a copy 
of the transcript to be forwarded to the Board together with 
his recommendation with respect to the own motion matter. Ke 
shall dispose of the other cases with an appealable Opinion 
and Order. '

m

#

IT IS SO ORDERED.
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January 30, 1981

NORMA. L. BRAUER, CLAIMANT 
Pozzi, Wilson, et al. Claimant’s Attys. 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

WCB CASE NO. 80-5060

A request for review, having been duly filed with the 
Workers’ Compensation Board in the above-entitled matter by 
the employer, and said request for reviev/ now having been 
withdrawn,

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dism.issed and the order of 
the Referee is final by operation pf the law.

#
WCB CASE NO. 806366

JAMES L. GROVER, CLAIMANT 
Robert L. Chapman, Claimant's Atty. 
Frank A. Moscato, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order

January 30, 1981

#

The Board, on January 6, 1981, issued an Ov/n Motion Order 
reopening this claim'effective April 7, 1980 for the payment 
of temporary total disability compensation and other benefits 
provided for by law until closed pursuant to ORS 656.278 and 
granted the. claimant's•attorney a fee equal to 25% of the 
temporary total disability compensation awarded in this 
case, not to exceed the sum of $300. The employer/carrier, 
on January 14, 1981, requested the Board to reconsider this 
order. It contends the claimant had not .worked for almost 
ten years and that it was not obligated to pay temporary 
total disability compensation. It indicated it would continue 
to pay the claimant's necessary medical expenses whether 
under a reopened claim or continuing benefits under ORS
656.245.
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We have reviewed the employer/carrier's request and 
find that it is v/ell taken. Temporary tptal disability is , 
defined in ORS 656.210. In subsection 2- of ORS 656.210, 
regularly employed is defined as actual employment dr avail
ability for such employment. In this case, it is apparent 
that the claimant has not worked, actually been employed or 
available for such employment for approximately ten years. 
Therefore, we find that the claimant is not entitled to 
temporary total disability compensation as granted by the 
original order. Accordingly, we amend our original order by 
deleting that portion which ordered this claim reopened 
effective April 7, 1980 for the payment of temporary total 
disability compensation until closed pursuant to ORS 656.278 
and granting claimant's attorney a fee out of this award of 
compensation.

IT IS SO ORDERED.

WCB NOS. 79-4980, 79-10, 169 &
79-10, 606 ' .

GARY W. HUNTER AND MICHAEL LEROY, CLAIMANTS 
Pozzi, Wilson, et al, Claimants' Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

January 30, 1981

#

The Board issued an Order on Review on December 30, 1980 
remanding this claim to Scott Wetzel for acceptance and payment 
of compensation due the claimants. On January 8, 1981, Multnomah 
County moved for reconsideration of this order.

The Board's Order on Review dated December 30, 1980 is 
abated. After we have reconsidered this case, we shall issue a 
new order which shall give the parties thirty (30) days from the 
date of the new order to appeal. •

• IT IS SO ORDERED.
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KATHI MOZZILLO, CLAIMANT -J.
Larry K. Bruun, Claimant's Atty. ^ ■
Joseph D. Robertson, Employer's Atty.' . ;
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board reviev; of the 
Referee's order'which set aside its denial of responsibility 
for the claimant's condition. SAIF contends that either Boise 
Cascade is responsible for the claim as an aggravation or 
neither carrier is responsible.

The Board affirms and adopts as its own the facts as set 
out by the Referee in her order with the exception of a state
ment made in paragraph three of page two of the order. Dr. 
Fleshman's deposition did place the cause of claimant's•con
dition before Boise Cascade. However, his medical reports,
"with•some hesitation," found the cause attributable to SAIF, 
claimant's latest employer.

After a de novo review of the record in this case, the 
Board affirms the Referee's order. Vie agree that applying the 
last injurious exposure rule to the facts in this case, one 
reaches the same conclusion as the Referee. We find that the 
greater weight of the evidence establishes that the claimant's 
employment with'Simpson Lumber Company contributed independently 
to her difficulty with her hands, wrists and elbows. We also 
•agree with the Referee that the claimant has failed in prov
ing that she suffers any permanent disability because, of her 
carpal tunnel syndrome. Therefore, we would affirm-the De
termination Order entered in that claim and would affirm the 
Referee's order entered in this case.

WCB CASE NOS. 80-1512 & 80-2711 January 30, 1981

ORDER
The Referee's order dated June 19, 1980 is affirmed.

The Determination Order dated February 21, 1980 is affirmed.

The claimant's attorney is granted a fee equal to $350 at 
the Board level in this case.

-435-



WCB .CASE NO. 78-5522 January 30, 1981

BETTY NOICE, CLAIMANT
Evohl F, Malagon & Steven C. Yates, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Order of Dismissal

On November 21, 1980, the Referee issued an Opinion and 
Order in the above entitled matter. On January 21, 1981, the 
SAIF Corporation requested Board review of the Referee's order 
Pursuant to the provisions of ORS 656.289(3) the request for 
review is untimely and the case must be dismissed. ’ '

IT IS SO ORDERED.

CLAIM NO. KC 254011 January 30, 1981

ROGER D. YARBERRY, CLAIMANT
SAIF, Legal Services, Defense Atty. ■ .
Own Motion Order and Determination

On July 9, 1970, the claimant suffered multiple injuries, 
including fractures of his ribs, pelvis, collar bone and 
wrist, when he fell off a pole. The claim was first closed 
by Determination Order dated. September 14, 1972 which granted 
the claimant an award of temporary total disability compensa
tion and an award of compensation equal to 20% loss of the 
left forearm. Subsequently, the claim was reopened and 
closed by a second Determination Order and a stipularion was 
entered into v/nich resulted in the claimant being grax.ted a 
total award of compensation equal to 70% loss of the left 
forearm and compensation equal to 45% unscheduled disability 
for his back, right shoulder, pelvis and chest injuries.
The claimant's aggravation rights have expired.

Or. March 19, 1979, Dr. Gill requested the claim be 
reopened for arthrodesis of the wrist. The SAIF Corporati 
(SAIF) voluntarily reopened this claim and commenced r-ayment 
of temporary total disability compensation. On September 
14, 1979, the claimant underwent surgery suggested by Dr,
Gill. Dr. Gill removed the implant and released the carpal 
tunnel fusion. The claimant missed only one day from work 
due to this injury.

#

m
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In March 1980, Dr. Gill reported the claimant would 
probably require arthrodesis‘of ..the • wrist utilizing iliac 
bone graft, in the future. 'The'arthrodesis was not performed 
in the September 1979 surgery.

Dr. Harris, in December 1980, examined the claimant and 
reported the claimant's condition was medically stationary 
as far as'his v/rist was concerned. Dr. Harris felt there 
could be somie improvement in the function- of the wrist.

The SAIF,.on December 31, 1980, requested the deter
mination be made of compensation to which claimant v/as 
entitled. The Evaluation Division of the Workers' Compen
sation Department on January 12, .1980 recommended the claim 
be closed'and the’claimant be granted an award of additional 
temporary total-disability compensation for September 14 
only. The Evaluation Division did not recommend any additional 
award of permanent part-ial disability in excess of that 
granted by the Determination Orders and the stipulation.

• The Board has reviewed the file in this case and concurs 
with the recommendations made by the Evaluation Division.

ORDER

.The .claimant is hereby granted an award of addit^-onal 
temporary total 'disability compensation for September 14, 
1979, one day only.

WGB CASE NO. 80-3905 February 6, 1981

EDWARD R. CURRENT, CLAIMANT’^
Keith Swanson, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

m

In .March 1980 , the SAIF• Corporation (SAIF) denied 
responsibility for the claimant's bilateral asceptic necrosis 
of the femoral heads of the hips. At the time of hearing-, 
based upon medical information it had received, the SAIF 
accepted responsibility for the claimant's current right hip 
condition which included treatment and time loss as a result 
of the asceptic necrosis. The Referee found that the SAIF 
was responsible for the left hip condition as well. The 
SAIF seeks Board review of the that decision of the Referee.
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After de novo review of this record, we find the Referee 
correctly recited the facts of this case in his Opinion and 
Order. However, we reach a different conclusion than that 
reached by the RefereeWe find that the SAIF is responsible 
only for the claimant's right hip condition and is not 
responsible for his left hip condition.

Every doctor but one found the asceptic necrosis in the 
left hip was of undetermined etiology,. Several•found there 
v;as definitely no relationship between the condition and his 
compensable injury. Only Dr. Gtruckman found a relationship. 
This was based on the fact that he felt the trauma susuained 
v;as similar in both legs on July 31, 1978. He indicated that 
since SAIF had accepted the right hip condition (this was an 
erroneous assumption on the part of Dr. Struch::ian) , then, 
based on similar trauma, the left hip condition would also 
be compensable. The Board finds claimant's original injury 
was to his right leg and there is no basis for the finding 
that both legs were injured at that time. The first proolem 
in claimant's left hip did not surface until eight months 
after the injury. Based on this evidence, t.he Board concludes 
SAIF is not responsible for the asceptic necrosis in the left 
hip.

ORDER ''il

The Referee’s Opinion and Order dated July 1, 1980 is 
modified.

That portion of the SAIF Corporation's denial of March 
26, 1980, as to responsibility for the claimant's left.hip 
condition, is restored and affirmed. The attorney fee 
granted by the Referee for this condition is reversed.

The remainder'of the Referee's order is affirmed.

WCB CASE NO. 80-2710 February 6, 1981

EARL L. HARRIS, CLAIMANT 
Mike Dye, Claimant's Atty.
Schwabe, Williamson, et al,. Employer's Attys. 
SAIF, Legal'Services, Defense Atty.
Request for Review by Employer

This case arose due to the employer/carrier.' s denial of 
responsibility for the claimant's December 28,- 1979 heart 
attack. The Referee found that the claimant had established 
both legal and medical causation and found that the claim 
was compensable. The employer/carrier seeks Board review of 
this order.
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We find that the Referee correctly recited the facts of 
this case in his Opinion and Order.

After de novo review of the record in this case, we 
reverse. -Although we agree with the Referee that legal - 
causation has been established, we find the claimant has 
failed to establish- medical causation. In this case three 
medical doctors rendered opinions. The Referee relied upon 
the opinion-of Dr. Rosencrans, a board certified internist. 
Dr. Rosencrans found that because of the heavy lifting the 
claimant'had performed and the anxiety that he was under, 
that his heart attack was related to his work activity. Dr. 
Rosencrans did not examine the claimant; he had examined the 
records and testified at the hearing.

The Board notes that, the evidence does not support a 
conclusion .that claimant's job involved "a lot" of heavy 
lifting, certainly, not at any time proximal to the- "heart 
attack’. "

Dr. Sutherland, a board certified cardiologist, and the 
claimant's treating physician did not believe the claimant's 
work .was the cause of his coronary artery disease or- of his 
myocardial infarction., Dr, Griswold, also a well known 
cardiologist, reviewed the medical reports. Dr. Griswold 
could not state that there was no relationship between his 
work activity and his myocardial infarction, but any rela
tionship could only be defined "in the realm of possibility 
and not reasonable probability."

We find that the preponderance of the medical evidence 
does not establish medical causation in this case. The 
Board finds that the opinion of Dr. Sutherland is persuasive 
He: is a board certified cardiologist and the claimant's 
treating physician. Further, Dr. Griswold is unable to 
state whether or not the claimant's work, in fact, did con
tribute to his myocardial infarction. Only Dr. Rosencrans 
v;ho is not a board certified cardiologist, and like Dr. 
Griswold did not examine claimant, finds the claimant's v/ork 
contributed to his heart attack. In evaluating the opinions 
of the doctors, we find that the evidence does not pre
ponderate in the claimant's favor. Therefore, the Board 
reverses the,Referee's Opinion and Order and orders the . 
denial issued by the employer/carrier to be restored and 
affirmed.

m

ORDER

The Referee'_s Opinion and Order dated June 25, 1980 is 
reversed in its 'entirety.

The employer/carrier's denial dated March 10, 1980 is 
restored 'and affirmed.
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WILLIAM C. MAY, CLAIMANT .
Ralf H. Erlandson, Claimant's Atty.
SAIF, Legal Services, Defense Atty. ‘ •
Request for Review by Claimant'

WCB CASE NO. 79-7317 February 6, 1981

The claimant appealed from a second Determination Order 
dated September 10, 1979 which did not grant -him any additional 
permanent partial disability compensation for this injury.
The first Determination Order dated October 2, 1978 awarded 
the claimant compensation equal to 37.5® for 25% loss of his 
left hand. The Referee granted the claimant an additional 
award of compensation equal to 15° for 10% loss of his hand 
and affirmed the SAIF Corporation's (SAIF) denial of re
sponsibility for his wrist syiriptoms. The claimant contends 
that the award of compensation granted to him does not 
adequately reflect the loss he has suffered in his left hand 
and that his wrist condition is compensable since it is 
causally related to his April 10, 1978 left hand injury or 
that it constitutes a new injury.

After de novo review of this record, the Board finds 
the Referee correctly recited the facts of this case in his 
Opinion and Order. Further, the Board finds the Referee 
correctly found that the claimant's finger laceration and 
wrist injuries are not compensably related to his April 10,
1978 injury. The Board would affirm the SAIF's denial of 
responsibility for these conditions.

We next turn to the issue of extent of disability. Dr. 
Stolzberg suggested in her report that in determining dis
ability, she would suggest using objective medical data 
rather than the claimant's subjective complaints. Dr.
Nathan is the sole examiner who gave an opinion using stricrly 
objective medical techniques. Dr. Nathan twice gave opinions 
as to the percentage of impairment that the claimant had in
the left hand. The report most favorable to the claimant,
Dr. Nathan felt the claimant had an impairment to the hand 
due to sensory loss of 4.5% which he combined with the 
impairment of the hand due to motor loss, 20% which gave a 
combined total impairment of 22% of the hand. Dr. Nathan 
felt that a total of 25% impairment of the left hand repre
sented a fair evaluation of the impairment claimant had. V7e 
find that, based on the evidence in this case, particularly 
Dr. Nathan's most favorable report, that the claimant has 
been correctly awarded compensation for the loss of use of 
his hand due to this injury. We find that the evidence in 
this case does not support an increased award of compensa
tion granted by the Referee. Therefore, we would reverse 
the Referee's award of increased compensation and would 
restore and affirm the second Determination Order entered in 
this case.
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The Board has not considered the additional medical 
reports offered by the claimant-..in his brief to ‘the- Board. 
These reports were not offered at the time of the hearing, 
and the' Board finds that they do not constitute newly 
discovered’evidence. Therefore, they were not considered by 
the Board in its'review of this case.

In his brief, claimant questions the accuracy of the 
transcript and the attentiveness of the Referee. .The 
transcript errors cited by the claimant concern the mis
spelling of two names. There is no showing these mis
spellings affected the Referee's decision. Claimant also 
alleges the Referee was so busy writing during the hearing 
that he missed visual evidence. Claimant did not identify 
the kind or import of the visual evidence allegedly missed.
A Referee is not expected' to'rely solely on memory when 
writing an opinion and order. To ensure accurate findings 
of fact. Referees make notes during hearings.

The Board has confidence in the ability of the referees 
who are carefully selected professionals to conduct fair and 
impartial hearings. The Board finds no showing this hearing 
was conducted unfairly or that the record was incompletely 
developed.

ORDER

The■'Referee's Opinion and Order dated July 11, 1980 is 
modified.

The second Determination Order dated September 10, 1979 
is restored and affirmed.

WCB CASE NO. 76-3717 February 6, 1981

The Beneficiaries of DA'VID M. ROGERS, Deceased 
Martin Sharp, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Supplemental Order

m

This case has run the entire gauntlet of available 
review procedures in workers' compensation cases .in the 
almost five years since the worker died in February 1976.
It is now before the Board to write the final chapter, which 
includes a statutory interpretation question regarding 
av;ards of attorney fees.
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SAIF originally denied the claim. On November 16/
1978, a Referee's order ruled the claim was compensable. On 
May 10, 1979/ the Board affirmed the Referee',s finding of 
compensability. The Court of Appeals reversed the Board.
Rogers v. SAIF, 43 Or. App. 692 (1979). The Supreme Court 
reversed the Court of Appeals. Rogers v. SAIF, 289 Or. 633 
(1980).

The Supreme Court's mandate provides, in part;

"The decision of the Court of Appeals is reversed 
and the decision of the Workers' Compensation 
Board is affirmed, and the cause is remanded 
through the Court of Appeals to the Workers' 
Compensation Board for further proceedings .in 
conformity with the opinion of this Court."

Pursuant to these directions, the Board hereby reinstates 
its May 10, 1979 Order.

We turn to the attorney fee issue. Because this was a 
denied claim that the Referee found to be compensable, the 
Referee ordered SAIF to pay $3,000 to claimant's attorney as 
a reasonable fee pursuant to ORS 656.386 (1). Because SAIF' s 
appeal to this Board was unsuccessful, we ordered, SAIF to 
pay claimant's attorney an additional $350 as a reasonable 
attorney's fee pursuant to ORS 656.'382 (2). The records now 
before us contain no information about attorney's fees 
awarded at the Court of Appeals level; presumably, no fees 
were awarded to claimant because claimant did not prevail at 
that level.

After prevailing in the Supreme Court, claimant' petitioned 
that Court for an award of attorney fees. The Supreme Court 
denied that petition on the basis of Brown v. EBI Companies,
289 Or. 895 (1980). The claimant nov/ requests that this 
Board

"order the State Accident Insurance Fund to remit 
to claimant's attorney the previous award of 
$3,350...plus a reasonable attorney 'fee for review 
at the Supreme Court level...In the event the 
Board should determine it is without authority to 
order a reasonable attorney fee at the Supreme 
Court level, it: is requested that attorneys fees 
in the sum of $1,500 be approved, payable from the 
compensation av/arded decedent's spouse."

The first prong of claimant's request is simple. The 
Supreme Court's mandate states that this Board's Order of 
May 10, 1979 "is affirmed." We have reinstated that Order. 
Therefore, SAIF now stands ordered to pay to claimant's 
attorney a total of $3,350 for previous representation of 
claimant before the Referee and Board.
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The Board concludes that it lacks statutory authority 
to grant claimant's request that we set a reasonable attorney 
fee for services rendered at the Supreme Court level. There 
are two possibly relevant statutes. ORS 656.382(2) provides:

"If a request for hearing, request for review or 
court appeal is initiated by an employer or the 
corporation, and the referee, board or court finds 
that the compensation awarded to a claimant should 
not be disallowed or reduced, the employer or 
corporation shall be required to pay to the 
claimant or his attorney a reasonable attorney's fee 
in the amount set by the referee, board' or the court for 
legal representation by an attorney for the claimant 
at 'the hearing, review or appeal." (Emphasis supplied.)

The emphasized language refers to a Referee setting a fee 
for representation at a hearing; this Board ..setting a- fee 
for representation on Board review; and a court setting the 
fee for representation on appeal. Each tribunal only has 
authority to set fees for representation rendered before in.

ORS 656.386 CD provides in part:

"...V7here a claimant prevails in an appeal to 
the Court of Appeals from a Board order 'denying 
his claim for compensation, the Court shall allow 
a reasonable attorney fee to the claimant's attorney,

■ In such rejected cases where the claimant prevails 
finally in a hearing before the Referee or in a 
review by the Board itself, then the Referee or 

• Board shall allow a reasonable attorney fee..."

Unlike ORS 656.382(2), this statute does not limit each 
tribunal's authority to awarding fees only for representation 
rendered before it. For example, under ORS 656.386(1) and this 
Board's rules, this Board can award attorney fees for representation 
before both the Referee and the Board when the Board is the 
first to rule that the claim'is compensable. See OAR 438- 
47-040 (2). There is, hov/ever, no suggestion in ORS 656.386 (1) 
that a lov/er level of the review process can award fees for 
representation rendered at a higher level of the review 
process.

Claimant's final.request is that we approve the sum of 
$1,500 as a reasonable attorney's fee for representation in. 
the Supreme Court, payable from the compensation awarded.
The requested amount is eminently reasonable. Unfortunately, 
however, the claimant is seeking approval from the wrong 
tribunal. ORS 656.388(1) provides;
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"No claim for legal services or for any other 
services rendered•before a referee or the board, 
as the case may be, in respect to any claim or 
award for compensation, to or on account of any 
person, shall be valid unless approved by the 
referee or board, or if proceedings on appeal 
from the order of the board in respect to such 
claim or award are had before any court, unless 
approved by such court."

As is apparent, ratification of changes for legal services 
for representation ".before any court" must be obtained from 
"such court." Thus, the approval of attorney's fees for 
representation in the Supreme Court that claimant seeks must 
come from the Supreme Court.

IT IS SO ORDERED.

#

WCB CASE NOS. 78-3310 & 78-7638 February 6, 1981

DALE SCOFIELD, CLAIMANT
Starr & Vinson, Claimant's Attys.
Lyle Velure, and, Frank A. Moscato, Employer's Attys.
SAIF, Legal Services, Defense Atty.
Request for-Review by Employer

The Employers Insurance of Wausau (Wausau) seeks review 
by the Board of the order of the Referee which remanded claimant's 
claim to it to be accepted and for payment of benefits as re
quired by law. Wausau contends claimant's condition and need 
for surgery arises out of a new injury.

Claimant, 58 years of age, had a prior back injury and 
a laminectomy in 1951 and returned thereafter to full activity.

In October 1973, while employed with this employer, Lane 
Electric Corporation, as a line serviceman, the claimant wafs 
unloading a transformer pad and injured his low back. The SAIF 
Corporation (SAIF) v/as the employer's workers' compensation 
insurance carrier, and the claim was accepted.

On August 27, 1974, claimant was pulling wire up a hill 
and fell backwards over a log and injured his left leg- and 
hip. Claimant testified that he filed an employer’s accident 
report; however, the employer's file doesn't contain such a 
report. Wausau had become the employer's carrier and provided 
the coverage when the August injury allegedly occurred.

Claimant testified that with the passage of time his back 
and left leg condition worsened, and he was treated by Dr. 
Erpeldinc; in 1975 .
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# On May 23, 1977, claimant was unloading a 25 pound yard 
light, and when he picked it up and swung it towards the dock, 
he fell to'his knees 'from-a sensation -like "somebody hit me 
between the ears." Claimant experienced severe radiating back 
pain. National Farmers Insurance provided the workers' compen
sation coverage at the time of this incident. General Adjust
ment Bureau (GAB) provided claim service to the carrier.

On. August 17, 1977, Dr. Serbu reported a history only 
of the 1974 injury. On March 30, 1978, Dr. Serbu related 
claimant's present problems to the 1974 injury.-

On April 11, 1978, GAB, in behalf of National Farmers 
Insurance, denied claimant's- claim contending that, claimant's 
1977 disabling back condition was related to the industrial 
injury of 1974.

On May 15-, 1978 , Dr. ‘Serbu reported that he now had a 
history of the May 1977 incident involving the yard light.-- 
It was his opinion that if that history were true, then he 
V70uld have-to relate claimant's present -symptomatology-more to 
the 1977 industrial injury-than to the 1974 industrial■injury.

The Referee concluded that claimant's present condition 
and his need for surgery were the result of his industrial 
injury of 1974 and remanded the claim to Wausau for accept
ance and payment of benefits. He further affirmed the de
nials issued by SAIF and GAB for National Farmers.

The Board, after de novo review, disagrees with the 
conclusion reached by the Referee. We think the claimant - 
suffered a new injury May 23, 1977. • . ,

The Board finds the opinion of Dr. Serbu persuasive, 
when taken together v;ith claimant's desciption of the May ;
23, 1977 onset of symptoms.

The.evidence indicates that the injury of May 23, 1977 
independently and materially contributed to the worsening of 
claimant's back condition. - Claimant testified that at the 
time of the May 1977 injury, he experienced pain much more 
severe than he had experienced-ever before. Dr. Serbu's 
opinion supports this finding.

Therefore, the Board concludes that National Farmers 
Insurance ,-is responsible for claimant's condition and sub-• 
sequent need for surgery.
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ORDER

The order of the Referee dated February 29, 1980 is 
hereby modified.

.SAIF's denial is affirmed. ,•

It is hereby ordered that the denial issued by Employers 
Insurance of V7ausau dated May 3, 1979 is affirmed.

The claimant's claim for his disabling low back condition 
and his subsequent surgery is hereby remanded to the employer, 
Lane Electric Cooperative, and its carrier, National Farmers 
Insurance, for acceptance and payment of benefits as required 
by law.

The General Adjustment Bureau, Inc., is hereby ordered 
to reimburse Employers Insurance of Wausau for all monies ex
pended pursuant to the order of the Referee.

Claimant's attorney is hereby granted, as a reasonable 
attorney fee for his services at Board review, the sum of $150 
payable by National Farmers Insurance.

m

#
WCB CASE NOS. 77-1889 & 78-1678 February 6, 1981

JOHNNY R. SMITH, CLAIMANT 
Doug Green, Claimant's Atty.
R. Kenney Roberts, and, Dennis VavRosky, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Carrier

United Pacific/Reliance'Insurance Company (United) 
seeks Board review of that portion of the Referee's Opinion 
and Order which ordered it to accept responsibility for the 
claimant's condition and found his condition medically 
stationary and av/arded him compensation for permanent total 
disability effective the date of the hearing. United contends 
that the claimant's condition was stable prior to his August 
1976 injury, which is the responsibility of the Employers 
Benefit Insurance Company (EBI) and that injury, coupled 
v/ith a change of work style necessitated by that injury,- 
independently contributed to the claimant's resulting 
disability. Therefore, United contends responsibility for 
the claimant's right shoulder condition lies with EBI and 
further the record does not establish that the claimant is 
permanenrly and totally disabled. United contends its 
denial should be affirmed and that EBI should be ordered to 
accept responsibility for the claimant's right shoulder

#
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On March 7,, 1975, thoi claimant, then a 48-year-old 
skidder.operator'with Brooks-Scanlon, Inc., hit a stump and 
injured his right shoulder. This employer's insurer was 
United,.

Dr. Conner diagnosed.the claimant's condition-as acute 
bursitis or tendonitis of the right shoulder. Dr. Conner 
later changed his diagnosis and felt that claimant had a 
tear of the.rotator cuff. The claimant was released for 
regular work on-May 13, 1975. The claim was closed by 
Determination Order-of September 19, 1975 with an award of 
16° for' 5% unscheduled disability. The claimant returned - 
to his regular work and testified he continued to have some 
weakness in the shoulder and pain v;ith external rotation.

On August 6, 1976, the claimant, while still employed 
by Brooks-Scanlon, suffered 'an injury to his left shoulder' 
when the skidder he was operating again struck a■stump which 
tossed claimant into the.side of the cage, causing-injury to ' 
his left sho,ulder. At this time, the employer's insurer was 
EBI . ■ .

Dr. Carroll diagnosed this injury as a contusion of 
the left shoulder and possible tear of the supraspinatus 
tendon. On November 17, 1976, Dr. Carroll reported the • 
claimant's condition was medically stationary and released 
him for regular work. • - ' •

O'" aimant returned to work, but his right shoulder con
dition flared up. Dr. Carroll found no new injury but an. 
aggravation of. the 1975 injury.

Dr. Carroll, on December 16, 1976, performed a reim
plantation of bicep tendons and repair of the rotator cuff.

On February 28, 1977, EBI advised the claim.ant it would 
deny his aggravation claim. This is based on the fact that 
-at the time of his March 1975 injury at Brooks-Scanlon,
Inc., it did not carry workers' compensation for that employer 
The claimant filed a request for hearing on this denial.

In June 1977, the claimant was enrolled in the'Disability 
Prevention Center, The medical examiner found partial 
"frozen shoulder syndrome" on the left and-severe frozen 
shoulder syndrome on the right. They found claimant's phy
sical disability moderately severe of the right shoulder 
and mild on the left. They opined that claimant was cer
tainly in need of a job-change. Right shoulder restriction 
was permanent but claimant could tolerate moderate work 
not above shoulder level.

m
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Dr. Carroll in late October 1977 reported that the 
claimant had very little strength in his right shoulder. He 
felt the claimant's condition was stationary with a total 
loss of the right shoulder and the left shoulder was not 
much better. He. recommended that the claimant retire from 
work, obtain Social Security and accept permanent disability 
for his right shoulder.

On December 20, 1977, Dr. Carroll indicated claimant 
had underlying psychopathology with very pour motivation 
to return to work, but v/ith both shoulders disability, claim
ant was permanently and totally disabled.

In March 1978 , the Orthopiiedic Consultants examined the 
claimant. The claimant complained of pain solely in his 
left shoulder. The diagnosis was a contusion of the left 
shoulder, by history, and tendonitis with mild secondary 
adhesive capsulitis. They did not feel that the claimant's 
left shoulder condition was stationary and felt that he 
would benefit from a short period of further treatment by 
Dr. Carroll. They rated the impairment in the left shoulder 
as a result of his injury as moderate. They felt that the 
claimant would be able to return to light work from the 
standpoint of his left shoulder disability if he avoided 
work which required using both of his hands above shoulder 
level. They felt that a job change was indicated because of 
•his left and right shoulder injuries and recommended job 
retraining.

On April 11, 1978, Dr. Carroll, reiterated his opinion 
that the claimant was permanently and totally disabled.

In Hay 1980, Dr. Specht reported that he had examined 
the claimant at the request of United. The claimant indicated 
he continued to fish and hunt and spent the majority of his 
time either watching T.V. or going to physical therapy. The 
claimant told this doctor that he considered himself to be 
significantly disabled and was on Social Security disability. 
The claimant stated he did not have any idea what type of 
work he would be capable of doing. Dr. Specht stated: "In
actual fact, he can be rehabilitated to work at desk level 
and any kind of occupation which does not put excessive 
demands on his shoulders. He, therefore, would be capable 
of using any sort of machine with keys or writing. • He 
should not be required to lift more than ten pounds of 
weight. Given his level of education, however,,this.may be 
very difficult to bring about." Dr. Specht felt that the 
right shoulder injury had become sufficiently stable for him 
to return to work during early 1976, and that the 1976 left 
shoulder injury aggravated the right shoulder.
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•In- January 1979 , Dr. Gripekoven examined the'Cl’ai'mant 
and diagnosed a right shoulder, rotator cuff tear',’ status ” 
post operative repair, and a contusion and sprain of -the' 
left shoulder. He felt that the claimant had residual disability 
in both shoulders which- precluded his return to operation of 
heavy equipment, however, he felt that the claimant could be 
employed on a full time basis in a more sedentary type of 
job, which did not involve heavy lifting or use of the arm 
in an elevated position. Dr. Gripekoven felt the claimant 
was capable of returning to a limited type of employment and 
the left- shoulder injury did cause a significant•aggravation 
of the right shoulder injury, although that was an indirect 
result of the demand of his employment and his inability to 
protect the right shoulder.

The claim for the August 6, 1976 injury was closed by.a 
February .2, 1979'Determination Order which granted the 
claimant a period of temporary total disability compensation 
and an award of compensation equal to 32° for 10% unscheduled 
disability for his left shoulder injury.

United, on February 16, 1979, denied the claimant's 
aggravation claim for his right shoulder injury. This is 
based on its feeling that the claimant's right shoulder 
•condition was related to the left shoulder injury. It 
advised the claimant it was requesting an order designating . 
a paying agent.

An order designating paying agent pursuant to ORS 
656.307 was issued on February 27, 1979. United was ordered 
to immediately commence payment of benefits due this claimant 
pursuant to the workers' compensation law and to continue to 
•pay such payments until such'time as the responsible party- 
had been determined.

A second Determination Order in the claim for the March 
1975 injury was issued on March 13, 1979 and awarded the . 
claimant an additional period of temporary total disability 
compensation and compensation equal to 144° for 45% un
scheduled disability for his right shoulder injury.

The claimant was evaluated by Mr. Adolph, a vocational 
consultant. He interviewed the claimant and reviewed the 
medical reports and opined that there were no significant 
number of jobs in the area he lived in which the claimant 
could perform.

The Vocational Rehabilitation Department closed their 
file on.this claimant in October 1977. It was closed on the 
basis that the claimant had no emplo^mient in mind at that 
time because the doctor would not release him for work and 
had recommended early retirement.
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At the hearing, the claimant testified that he was 52 
years old and had finished the seventh grade. He stated he' 
had worked on a farm, in the oil fields, in the woods, on 
the railroad, as a gold dredger and with heavy equipment.
He stated that since ceasing work he has not sought em
ployment by going to the employment office or contacting 
potential employers. He stated he has not done so because 
he is not sure what type of work he could do.

The Referee found that the injury of November 197G was 
an aggravation of the 1975 injury and United was ordered to 
accept that claim and provide the claimant with all -benefits 
to which he is entitled. The Referee further ordered that 
the aggravation claim was to be closed as of the date of the 
hearing when claimant was found to be permanently and totally 
disabled as a result thereof-. Further, the Referee ordered 
EBI to pay claimant compensation equal to 30% unscheduled 
disability for his left shoulder injury. The Referee affirmed 
the denial issued by EBI of the claimant's November 1976 
injury.

After de novo review of the record in this case, we 
modify the Referee's order. VJe find that the preponderance 
of evidence indicates that EBI is responsible for the 
claimant's current condition. We find that the 1976 injury 
caused or is responsible for the claimant's current right 
shoulder condition. We find that after the November 1976 
injury, by applying the last injurious exposure rule to the 
facts in this case, the claimant’s right shoulder condition 
is the responsibility of EBI. The claimant's condition was 
stable following his March 1975 injury. We find the evi
dence establishes that the claimant's left shoulder injury 
and the change of work style independently contributed to • 
his disability and need for medical care after November 29.,
1976. Therefore, v/e reverse the Referee's order v/hich found 
the claimant’s right shoulder condition was the responsibility 
of United.

Further, we find that the claimant is not permanently 
and totally disabled. The law in effect at the time of the 
claimant's injury required that permanent disability required 
the claimant be permanently incapacitated from regularly 
performing any work at a gainful and suitable occupation.
ORS 656.206(2) provided that: The workman has the burden of
proving permanent disability status. Unless the medical 
evidence of the workman's unscheduled physical im^pairment, 
coupled with other relevant factors affecting his employment, 
establishes, prima facie, the v/orkman's permanent total 
disability status, he must also establish his willingness to 
seek gainful and suitable regular employment. The medical 
evidence in this case does not, when coupled with other 
relevant factorsaffecting the claimant’s employability, 
establish, prima facie, that he is permanently and-totally 
disabled. Therefore, the claimant must also establish that 
he has willingly sought gainful and suitable regular employment
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The evidence in this case''clearly ‘indicates that the claimant 
has not done so. The claimant ^elected to retire and to file 
for Social Security disability. ' Therefore, we find the.-; 
claimant has failed to prove that•he is permanently and 
totally disabled. .

Additionally, the Board -finds that the Referee's increased 
award of compensation for the left shoulder injury-is not 
supported' by the- evidence. .The claimant's impairment of his 
left shoulder- has been -rated in the mild category. - There
fore, the Board would reverse the Referee's award of in
creased compensation and order that the Determination Order 
award of compensation for-that injury be reinstated and , - 
affirmed.

■ ■ - ' ^ ■■■■ - ORDER ■ ,
The- Ref eree ’ s . Opinion and Order dated April 15, 19'80..as 

amended April 22, 1980 is-modified. . ■ _ -

United Pacific/Reliance Insurance Company's denial of 
the claimant's aggravation claim is restored and affirmed.
The Employers Benefit-. Insurance Company's denial issued on 
February 28-, .1977 is set aside. It is , responsible for the 
claimant's current right shoulder condition and his left 
shoulder condition. The right shoulder condition is stationary, 
and the claimant is hereby awarded an award of compensation 
equal to 256° for 80% unscheduled disability for his right 
shoulder injury. ■ •..'•i-.

The claimant's attorney is granted a fee payable^by the 
EBI in. the sum of $1,000 to be paid in addition to that com
pensation granted the claimant for the hearing request on 
the issue of this denial. Further, claimant's attorney is 
granted a fee equal to 25% of the increased compensation of 
the award granted by this order to be paid by the EBI,-not - 
to exceed the sum of $3,000.

It is further ordered that the Referee's granting of- 
additional compensation for the claimant's left shoulder 
injury of August 6, 1978 is reversed. The February 1979 
Determination Order is restored and affirmed.
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CLAIM NOS. C 230071 & C 383707 February 6., 1981

DENNIS E, .STEVENS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Claimant requests the Board to exercise its own motion 
jurisdiction pursuant to ORS 656.278 and reopen his claim for 
a worsened condition related to his February 4, 1970 indus
trial injury. Claimant's aggravation rights have expired.

SAIF is unopposed to a claim reopening and voluntarily 
paid claimant compensation for temporary total disability 
from October 3, 1980 to January 2, 1931.

The medical evidence indicates claimant was hospitalized 
in May 1980 and underwent a surgical procedure. Claimant 
evidently returned to work. Surgery was recommended and 
claimant v/as taken off v/ork as of October 28, 1980 . This 
information was varified by Dr. Ragsdale's report of January 
7, 1981.

Claimant is entitled to compensation for temporary total 
disability for the May 1980 hospitalization and for compensa
tion for temporary total disability commencing October 28, 
1980 until closure is authorized pursuant to ORS 656.273.

SAIF is allowed to make whatever monetary adjustments 
as are necessary.

IT IS SO ORDERED.

WCB CASE NO. 795835 February 6, 1981

MICHAEL TORHAN, CLAIMANT''
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

This claim was originally closed by Determination Order 
which granted claimant an award of compensation equal to 64° 
for 20% unscheduled disability for his injuries. The claimant 
requested a hearing on this, and the Referee, after hearing 
all the.testimony and reviewing the evidence offered in the 
case, affirmed the Determination Order. The claimant contends 
he is permanently and totally disabled.
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Af t-.er a cl<-; novo review of the record in t:.h.i s ca:5e, v;e 
cio nut liricl the clai/naj^t I'j permajicj:)tly ajjcl totally
disabled. However, we also find that the award of compensation 
granted to the claimant by the Determination Order does not 
adequately, reflect his loss of wage earning capacity due to 
this injury.

The claimant is now 66 years old and has a seventh 
grade education. He has worked as a farm laborer and also 
has been employed by the gas company as a scoop mobile 
operator and a pipe man for approximately 35 years. The 
claimant has a history of numerous injuries to his hips and 
back. The medical evidence indicates that the claimant is 
unable to perform the heavy, strenuous physical labor type 
of work that he previously has done. The evidence indicates 
that the claimant is limited to sedentary types of work.
The Orthopaedic Consultants found that the loss of-function 
of the lumbar spine due to the injury was minimal. They 
felt the claimant had a moderately severe loss of function;;r.v 
in the right hip, but only a mild to moderate amount of'loss- 
function due to the most recent injury.

Dr. Cherry felt that, based on the claimant's age, 
education,..experience and present limitation, the claimant 
could not be retrained' for any occupation. Dr. Cherry felt 
that the claimant was permanently and totally disabled.- ■ The 
claimant underwent surgery for his hip and last worked on 
December- 9, 1975. The claimant at this point elected to 
take an early retirement and has not attempted to work"or to,, 
find, other employment within his limitations since that';_ ‘ 
time.. . ' ' 1

Under the law in effect at the time of the claimant's 
injury, permanent total disability was defined as; "Loss,- 
including pre-existing disability, of use of function of any 
scheduled or unscheduled portions of the body which per
manently incapacitates the workman regularly performing any 
work at a gainful and suitable occupation." We find that 
the medical evidence by itself does not indicate that the 
claimant is permanently and totally disabled. ' Under the law 
in effect,at the time of the claimant's injury, motivation 
to return to work or to find work within his limitations, 
was one factor that must be considered in determining an 
injured worker’s loss of wage earning capacity.

In this case, the claimant has not attempted to return 
to work or-to find other employment v/ithin his abilities. 
Instead, the claimant elected to retire from the work force. 
The claimant's retirement does not affect his loss of v/age 
earning capacity due to his injuries, but can be considered 
when trying to determine his motivation to find employment 
or to return to employment. Based on all the evidence in 
this case, we find that the claimant is entitled to an award 
of compensation equal to 160® for 50% unscheduled disability 
for his right hip and low back injuries.
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ORDER

The Referee's Opinion and Order dated June 24, 1980 is 
modified.

The claimant is hereby granted an award of compensation 
equal to 160° for 50% unscheduled disability for his right 
hip and low back'injuries. This award of compensation is in 
lieu of all prior awards of unscheduled disability that the 
claimant has received for these injuries.

#

February 6, 1981CLAIM NO. B53-157860

BILL G. WALLS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his left 
knee on April 15, 1974. His claim was.accepted and first 
closed on February 28, 1975. Claimant was then granted a 
total equal to 15° for 10%. loss of the left leg as a result 
of this injury. His aggravation rights have expired.

The carrier voluntarily reopened this claim on September 
15, 1980 for surgery which was done the following day. The • 
diagnosis was chronic synovitis, which was a continuation of 
claimant's 1974 industrial injury. Claimant was declared to 
be medically stationary on October 13, 1980 and released for 
regular work on October 18, 1980.

On January 15, 1981, the carrier requested a determina
tion of claimant's current disability. The Evaluation 
Division recommended to the Board that claimant be granted 
additional compensation for temporary total disability from 
September 15, 1980 through October 17, 1980 with no additional 
permanent partial disability.

#

The Board concurs.

ORDER

Claimant is hereby granted compensation for temporary 
total disability from September 15, 1980 through October 17, 
1980, less timie v/orked.

#
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# • CLAIM NO. C- 49505 February 10/ 1981

FRANKLIN D. BARNETTE,. CLAIMANT 
SAIF, Legal Services, Defense Atty.
Amended- Own Motion Order Referring for ‘Hearing

This is an amended Own Motion Order Referring for Hearing 
to correct the order dared December 30 , 1980 v/hich allowed 
appeal -rights.

There .are no. appeal rights on this type of order. There
fore, the appeal rights as shown on.page 2 of said order are 
hereby deleted.

IT IS SO ORDERED.

February 10, 1981WCB CASE NO. 79-4967-E

HARRY CRUCHELOW, CLAIMANT 
Lang, Klein, et al, Employer's Attys. 
SAIF, Legal'Services, Defense Atty. 
Request for Review by SAIF

The.'.-'SAiF- Corporation, seeks Board review of the Referee's 
order which found it was not entitled to reimbursement from 
United Pacific Reliance for expenses incurred in claimant's 
claim. SAIF contends that claimant's injury resulting in a • 
hernia occurred while United Pacific Reliance was the carrier 
and they should.assume responsibility even though the injury 
did not result in the need for medical services or disability 
until later.

■'The Board, after de novo review, affirms and adop-ts the 
Opinion and' Order- of the Referee, a copy of which is a-ttached 
hereto and, by this reference is made a part hereof. -

This is a dispute between two insurance companies, 
claimant is only a nominal party.

The

United Pacific insured claimant's employer for workers' 
compensation purposes until December 31, 1976. SAIF assumed 
that coverage on January 1, 1977.
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In November 1976—while United Pacific was on the 
risk--claimant felt a pain in his groin while performing 
tasks that could cause an inguinal hernia. In December 
1976--whiie United Pacific was still on the risk-.-claimant 
was told he had an inguinal hernia during a routine physical 
examination. Claimant did not miss any work or receive any 
medical treatment for his hernia before the end of 1976 when 
United Pacific dropped out of the picture.

Claimant continued to work into 1977. His job involved 
a lot of lifting. His groin pain worsened. In June 1977, 
claimant's hernia was surgically repaired. Thus, all workers' 
compensation benefits that are payable in this case meaical 
services and time-loss—arose after SAIF assumed the risk on 
January 1, 1977.

SAIF originally accepted claimant's claim. Subsequently, 
SAIF took the position that the claim was the responsibility 
of United Pacific. By way of this proceeding, SAIF,seeks 
reimbursement from United Pacific for the benefits SAIF paid 
to claimant. The Referee denied the relief requested by 
SAIF. SAIF appeals. We affirm.

United Pacific's brief persuasively argues that claimant's 
hernia is more like an occupational disease than an injury.
In order for an occupational disease to be compensable, it 
must be disabling or require medical treatment. In this 
case, there was no disability or treatment until after 
January 1, 1977 when SAIF assumed workers' compensation 
coverage.

Saif's only argument for a contrary result is that this 
Board should "consider the equities in this case." This 
Board's short answer is that we regard it as equitable for 
SAIF to pay for disability that arose and treatment that was 
required after SAIF assumed the risk.

Furthermore, in the opinion of one Board member, it is 
unfortunate that this Board lacks authority to order SAIF to 
pay United Pacific's attorney fee for effective defense of a 
rather frivolous claim.

ORDER

The order of the Referee, dated July 8, 1980 is affirmed.

#

m
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HERBERTJ'GUMMINGS, CLAIMANT
SAIF, E’egal* Services, Defense Atty.
Request'- for’ Review by SAIF - • , . 1

■ y/:.: CASE NO; 80-778 February 10, .1981^;.r

The SAIF Corporation seeks Board review of'the Referee's 
order v/hich granted claimant an award of 240° for 75%. un
scheduled disability. The SAIF contends the award is excessive

The facts as recited by the Referee are adopted and 
made a part of our order.

The Board, after de novo review, modifies the Referee's 
order. Dr. Hockey rated claimant's impairment as minimal to 
moderate but seems to base that rating on claimant's preclu
sion from his prior job. The doctor indicated claimant's 
vast experience'in the construction business should afford ■ 
him employment.

Claimant is 57- years of age with an eighth grade education 
and his GED for which his grades were high. The Board feels 
that the' Referee's award was excessive .compared to sim.ilar , 
cases and would modify the award to 50% unscheduled disability.

ORDER

The order of the Referee dated May 5, 1980 is modified.

Claimant is hereby awarded 160° for 50% unscheduled 
disabilitv in lieu of all other awards.

February 10, 1981CLAIM NO. ZC 378279

STEARNS CUSHING, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On May .30, 1980 the Board issued an Own Motion'Order re
opening claimant's claim effective April 30, 1980, the date 
claimant-was hospitalized until closure pursuant to ORS 656.278
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The claim was submitted for ’ closure and the E^^aluation 
Division of the Workers' Compensation Department, recommends 
claimant be granted additional compensation for temporary total 
disability from April 30, 1980 through October 15, 198C and to 
no further award of permanent partial disability. The Board 
concurs with this recommendation.

IT IS SO ORDERED.

February 10, 1981WCB CASE NOS. 79-860 & 79-966

A. L. FLORENCE, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by,SAIF 
Cross Request by Claimant

The SAIF Corporation (SAIF) seeks Board review of the Ref
eree's order v/hich remanded claimant's claim .for a right knee 
condition to it for acceptance and payment of benefits as re
quired by law.

Prior to July 1, 1976, SAIF was the workers' compensation 
carrier for Multnomah County (County) . As of July 1, 1978,- the 
County became self-insured. Claimant was employed by rhe County 
as a heavy equipment operator.

Claimant testified he had had prior problems with his legs, 
the left knee commencing in 1949 and the right knee in 1964.

On May 24 , 1978 , claimant v/as climbing off a road grader 
V7hen his foot slipped and he twisted his left knee. Dr. Filers 
diagnosed chondromalacia of the left patella. No complaints of 
right knee injury or symptoms were noted. Claimant returned to 
work.

On September 21, 1978, claimant's right leg gave w’ay and he 
fell out of the road grader backwards landing on his shoulder, 
back and elbows.

Claimant testified that when he rerurned to work after the 
May 1978 injury, he guarded his left knee and this placed in
creased suress on the right leg. About 24 hours after the May 
1978 injury, he developed right leg symptoms. On October 18, 
1978 Dr. Filers reported that claimant last worked on October 
17, 1978 and was off work because of a right knee condition.
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On October 20, 1978 Dr. Pasquesi examined claimant and 
diagnosed right knee degeneration and severe chondromalacia 
of the right patella. The doctor.noted that claimant had had 
both knee' cartilages removed in the ^past, and''he had a propen
sity tO' the development 'of' degenerative changes at 'a faster 
fate than the average person. Dr’. Pasquesi. opined that ahe 
injury of May 2A, 1978 was an aggravation of this condition.

-On November 8, 1978, Dr. Pasquesi advised SAIF that 
although the May 1978injury was to the left leg, the claimant's 
physical position required as an operator of the grader aggra
vated his right leg condition.

Claimant was examined by the'Orthopaedic Consultan_s on 
December 29, 1978. Claimant's chief complaints were pain in 
both knees with grating and popping. The diagnosis was de
generative osteoarthritis medial joint compartment of both 
knees, the right being the worse and the right knee was not 
stationary. • The-physicians felt that the recent injury pre
cipitated symptoms of underlying pre-existing disorders of borh 
knees. The left knee was stationary with no loss of fui-ction.

On January 17, 1979, the'SAIF issued its denial of rhe 
right knee condition. On January 23, 1979> the County (.self- 
insured) denied responsibility for claimant's bilateral knee condi
tions. Determination Order of February 6,"'. 1979 granted claimant 
compensation for temporary total disability only.

Dr. Filers opined on July 20, 1979 that the job and the 
May 1978 injury aggravated claimant's left knee and that: the 
right knee was not symptomatic until August 21,- 1978 and his 
work aggravated that condition.also.

Dr. Filers' deposition was taken, and he testified claimant 
probably had "a little" right knee aggravation•from the May 1978 
injury because he favored the left knee.- He indicated that 
claimant would have had trouble anyway; this just accelerated 
the time element. He testified "almost anything" will now' ag
gravate claimant's knees. When he examined claimant on May 25, 
claimant's right knee had only the disease process. The doctor 
felt that with no injuries at all., claimant would have needed 
total knee replacement and would be- where.he is, condition-wise, 
now. , . . ,

The Referee affirmed County's denial and set aside the 
SAIF's denial and ordered SAIF to accept the claim for the right 
knee condition. .The Referee further found the right knee con
dition was not stationary, and, for that reason, found the issue 
of extent of disability premature-. ’ .

The Board, after de novo review, would modify the order 
of the Referee.
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The Board finds claimant has not met his burden of proof 
in establishing that his claim for a right knee condition is 
compensable. In the case of V^el].er v. Union Carbide, 288 Or.
27, ____ P2d ___ (1979), the Supreme Court stated that in order
to prevail a claimant would have to prove by a preponderance 
of the evidence that (1) his work activity and conditions (2) 
caused a worsening of his underlying disease (3) resulting in 
increased pain (4) to the extent that it produces disability or 
requires medical services. We find that the evidence in this 
case does not establish that claimant's underlying condition 
was worsened by his work activity.

Dr. Eilers testified that without any injuries whatsoever, 
claimant's condition would be the same and he would be a can
didate for total knee replacements.

ORDER

The order of the Referee dated January 3, 1980 as re
published and amended by his June 19, 1980 order, is hereby 
modified.

The January 23, 1979 denial by the direct responsibility 
employer is hereby affirmed.

The denial issued by the SAIF of January 17, 1979 is 
hereby affirmed.

February 10, 1981WCB CASE NO. 79-6689

DELORES A. HANNER, CLAIMANT 
Jack Polance, Claimant's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corporation seeks Board review of the Referee's 
order which found claimant's condition was the result of an 
occupational disease sustained in September 1978 and rerrianded 
the claim to it for acceptance and payment of compensation to 
which claimant is entitled.

In ordering acceptance of this denied claim, the Referee 
commented that claimant's case was "thin." The Board reverses 
the Referee based on a finding that claimant's case■is thin to 
the point of legal nonexistence.

#

#
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As a preliminary matter, the Board is .concerned about the 
procedures•followed in this-case. The claim was made on the 
basis of an accidental injury/ The' claim-was denied on the 
understanding that it was' for an accidental- injury. .-Both par
ties conducted the hearing as if the king pin issue was acci
dental injury. However, ’more than two months after the con
clusion of the hearing, the Referee wrote to the parties: "I
am hereby reopening-the record in -the above case...I believe 
that I must,' alternatively-, consider whether -it is an- occupa
tional disease claim.--

The Board does not understand the source of the -Referee's 
sense of 'obligation. When a claim is litigated on one theory, 
from the initial claim through hearing closure, it is far from 
obvious to the Board why it is necessary—or even desirable-- 
for a Referee on his own initiative to inject a new and different 
legal theory into the matter. However, 'since the parties did 
not object to the Referee's activism, we will make no further 
comment on it other than to ’note that the thinness of the evi
dence could have been due in part to the case having been liti
gated on one theory and decided''by'the • Referee on a different 
theory.

On the merits, the Referee found that claimant's 
repeated lifting of 2 x 4 studs caused her right shoulder 
traumatic bursitis. The only evidence to support this 
conclusion is: (1) a form entitled Physicians Initial Report
from Dr. Keith Woolpert on which the doctor checked a "yes" 
box after the question "Is the condition requiring treatment 
the result of the industrial injury, or .exposure described?",, 
and (2) the'same doctor's chart notes'that state "the 'patient's 
difficulty began at work ... ". There' are' no narrative 
reports from any doctor in record. ' .......

Regarding the first item of evidence, the Referee's 
analysis was: "This record contains only Dr. -Woolpert's 
diagnosis of the claimant's’right shoulder' condition, and 
only Dr.' Woolpert' s’ opinion on-the cause of that condition.
His opinion, brief as it is, must be given some weight." ' 
Abstractly, the Board agrees that even something as cryptic 
as a check box on a form is entitled to "some weight". It 
does not follow) however, tha-t evidence entitled to some 
weight is sufficient evidence to carry the claimant's burden 
of proof.
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The probative value of the second item .of evidence 
depends entirely upon the claimant's credibility-because Dr. 
Woolpert's chart note merely reported what the claimant had 
told him. The Referee expressly found parts o'f claimant's 
testimony not to be credible. Claimant testified that she 
had told her foreman that she had been struck in this right 
shoulder by a 2 x 4 stud; the Referee found "I am not pursuaded 
by the evidence that the foreman was told of it." The 
claimant testified that she was not aware of the procedures 
for making Workers' Compensation claims; the Referee found 
"I am not persuaded that she had such a lack of knowledge 
..." Under the circumstances, the Board does not find Dr. 
Woolpert's chart notes sufficiently persuasive to sustain 
claimant's burden of proof.

The Board concludes that claimant has failed to 
sustain her burden of proof.

ORDER

The order of the Referee dated July 14, 1980 is reversed.

The denial of SAIF Corporation dated July 17, 1979 is 
affirmed.

%

m
February 10, 1981CLAIM NO. D 15013

NORMAN R. JARVIS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On October 13, 1980, the Board issued its own morion order 
reopening claimant's claim the date of his hospitalization for 
the July 7, 1980 myelogram and other benefits through Julv 10, 
1980.

On July 10, 1980, claimant returned to work and by report of 
December 16, 1980, Dr. Woolpert indicated claimant was medically 
stationary.

The claim was submitted for closure and Evaluation Division 
of the Workers' Compensation Department recommended claimant be 
granted additional compensation for temporary total disability 
from July 7, 1980 through July 10, 1980 and to an award of 5% 
unscheduled low back disability.

m
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The Board concurs with the recommended compensation for 
temporary total- disability but' does not grant any -award for 
permanent partial disability. Claimant has returned to his 
regular occupation with no limitations and the record reflects 
no loss of wage earning capacity.

IT IS SO ORDERED.

WCB CASE NO. 78-9443

JOSEPH R. JOHNSON, CLAIMANT 
Jerry E. Gastineau, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross Request by SAIF

February 10, 1981

Claimant seeks Board review of the Referee's order 
which: (1) Found the SAIF Corporation (SAIF) paid temporary
total disability at the proper rate; (2) found the-claim was 
properly closed by the Evaluation Division; (3) granted 
additional temporary total disability from November 11, 1978 
through December 1, 1978; (4), affirmed the December 13,' 1978
Determination Order whereby claimant was granted no compensation 
for perm.anent partial disability; and (5) granted claimant's' 
attorney a fee of $300 for SAIF's failure to pay temporary 
total disability from November 11 through December 1, i978.
SAIF crossappeals this case -contending the Referee e^^red in 
granting the attorney fee in addition to the time loss 
benefits and should have, actually granted a fee equal to 25% 
of the compensation granted to claimant.

The Board adopts,the facts as recited in the Referee's 
order.

After de novo review, the .Board modifies the Referee's 
order. The Board concurs in the Referee's finding that the 
claim was properly closed by the second Determination Order 
which granted compensation through January 31, 1978. We 
also agree that claimant has sustained no permanent disability 
as a result of the November 26, 1977 injury.

As to the issue of the rate of temporary total disability 
compensation, the Board finds there should be some elaboration. 
At the hearing, SAIF agreed to raise the weekly wage on 
which to compute the amount of compensation due to claim.ant.
We feel the Referee's order should be clarified to show that 
fact.
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The Board does not agree wi.th the finding of the Referee 
that claimant is entitled to compensation from November-11/
1978 through December!, 1978. On November 11, 1978, claimant 
saw Dr. John, Corson with complaints of increasing low back 
pain. He recommended bedrest at home, heat and hot tub 
baths. He told claimant to call him in 48 hours to report 
on claimant's condition. Claimant was not to return to work 
or leave his apartment during that period of time. There is 
no evidence in the record that claimant reported to Dr.
Corson as he was asked to do.

Claimant was treated in a hospital emergency room on 
November 19, 1978 with acute urinary tract infection. He 
was also seen on November 28 and December 1 for the same 
problem. The Board finds no credible evidence that claimant's 
urinary tract infection was causally, linked to his back . 
injury. . . •

Therefore, claimant is only entitled to compensation 
for the two days authorized by Dr. Corson in November 1978.. 
Claimant's attorney is entitled to 25% of that award as a 
reasonable attorney's fee.

■ - ORDER ■ '

The -Referee's order'dated June 6, 1980 is modified.

The SAIF Corporation is directed to administratively 
correct its■computation of claimant's temporary total dis
ability benefits in accordance with its agreement at'the 
hearing.. ' . • • ■

Claimant is entitled to temporary total disability 
compensation for tv;o days only, November 11 and November 12-,. 
1978. The Referee's award of greater temporary total disability 
is reversed.

Claimant's attorney is granted as a reasonable attorney's 
fee 25% of the increased compensation granted to claimant by 
this order, including the increase after the rate change 
agreed to by SAIF and the temporary total disability award, 
not -to exceed $300. The attorney fee granted by the Referee' 
is reversed.

The remainder of the Referee’s order affirmed.

m
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PATRICIA PANKRATZ, CLAIMANT
Emmons, Kyle, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty. ■ 1 .
Own Motion Order

■ SAIF CLAIM NO. C 391545 February 10, 1981

The Board entered an Own Motion Determination Order in 
this case on'February 27, 1980. That order increased claimant's 
permanent partial disability rating.

On December 17, 1980, claimant, through counsel, again 
requested that the Board reopen under its own motion jurisdiction 
That request was accompanied by a. report from Dr, Stanley K.
Neal, dated September 23, 1980, reporting the results of a 
single examination of the claimant on that date.

The'Board declines to reopen for' two reasons. First, 
claimant offers no explanation of why she was not examined 
by Dr. Neal until seven months after the question of the 
extent of her disability was previously pending before the 
Board in early 1980. The Board expects claimants to assemble 
and tender all relevant medical information when they first 
request the Board to exercise own motion jurisdiction. The 
Board is not willing to consider a potentially endless 
series of requests for own motion relief, with a new one 
being filed each time a claimant gets a new medical report.

Our second reason for denying rel'ief is that we find 
Dr. Neal's September 23, 1980'report'adds' little or nothing' 
to the medical evidence that was before the Board v;hen it 
issued its prior Own Motion Determination in this case. In 
other v/ords, the Board is not persuaded that claimant's 
condition worsened between February 27, 1980—the date of 
our prior.determination—and September 23, 1980--the date of 
Dr, Neal's examination of claimant. Claimant's request for 
own motion reopening', dated December 17 , 1980, should be' 
denied.

IT. IS SO' ORDERED. ' ' ' - • • '

-465-



February. ,10, 1981CliAIM NO. D 68696
IVAN LEE PHIPPS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

The Board has been requested to exercise its own motion 
jurisdiction pursuant to ORS 656.278 and reopen claimant's 
claim for a worsened condition arising out of his December 
1974 industrial injury. Claimant's aggravation rights.have 
expired.

The medical reports support a reopening and the SAIF is 
unopposed.

Therefore, claimant's claim is hereby reopened as of • 
January 5, 1981 and remanded to the SAIF to provide benefits 
until closure is authorized pursuant to ORS 6 56.27,8 .

IT is SO ORDERED.

m

WCB ;CASE NO. .79-2059 February 10, 1981

WILLIAM T. SCHAECHER, CLAIMANT 
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for’'Review by the SAIF

SAIF Corporation seeks Board review of the Referee's 
order which granted claimant compensation for.permanent . 
total disability, remanded nis claim for a rheumatoid arthri- . 
tis condition to it for acceptance and payment of compensation, 
directed that this part of the claim be closed and considered 
in the permanent disability award above, and granted appro
priate attorney fees. SAIF contends claimant's.rheumatoid 
arthritis condition is not a result of his compensable 
injury in November 1977 and also that claimant is not per
manently and totally disabled.

Claimant sustained a compensable injury to his low back 
on November 28, 1977 when he slipped while getting out of a 
well driller carrier. He testified that earlier that sarrie 
month he slipped in some grease in the shop and had missed 
several days of work. He did not report the incident because 
he felt he would be all right. He apparently has had ocher 
incidences involving his back wlnile at work over the last 
several years. The January 8 , 1979 Detemination Order granted 
claimant compensation equal to 112° for 35% unscheduled dis
ability for injury to his low back sustained on November 28,
1977. ^ -466-

m



m

m

There is no question that claimant is severly disabled, 
but a determination must be made regarding how much of this 
'disability is related to his November 1977 injury. Claim- , 
ant's problems include back trouble, depression, alcoholism, 
liver disease and rheumatoid arthritis. All of these' conditions 
pre-existed the injury except the rheumatoid arthritis.

Dr. Chester, claimant's treating physician, diagnosed 
degenerative arthrosis of the low back and interscapula'r 
back about a week after the injury. Chart notes of November 
1977 indicated that claimant had had back symptoms for the 
last several months. Every time he tried to v/ork during 
November he became symptomatic. Dr. Chester had claimLant 
use a transcutaneous nerve stimulator, but it was hard'to 
judge his progress due to claimant's■alcohol problem. The 
doctor indicated that claimant's back had severe degenerative 
changes prior to this injury, but he was able to function 
satisfactorily. Claimant now cannot return to any work that 
he has done in the past. - ‘

With respect to the rheumatoid arthritis condition, it 
is Dr. Chester's opinion that claimant had the appropriate • 
physical and emotional stress levels to trip this process; • 
although this cannot be proved. All the doctors have been 
prevented from'aggressively treating claimant's' problems' 
because of his alcoholism. Dr. Chester feels that claimant's 
capacity to handle his life stresses is unstable enough that 
this industrial•injury is a significant factor in his con- • 
dition today. He finds claimant's impairment, due to all- 
the factors involved; is severe.

Dr. May, an internist, examined claimant at Dr. Chester,'s 
request.- He found rheumatoid arthritis, but was unable -to 
relate it to the industrial injury. He said several factors 
play a part in this disease and he was not willing to'even 
speculate as to a relationship. Dr. Chester, in an April 
14, 1980 report to the SAIF, indicated he concurred with Dr.
May totally.

Dr. Spady examined claimant in November 1978 and,found • 
limitation of motion of the lumbar spine, paravertebral 
muscle spasm-and cautious gait related to the injury.
Unrelated to the injury was the arthritic changes in the low 
back and cervical ' spine, He saw claimant again in April 
1980 and found that his condition had deteriorated significantly, 
but felt much of this was due to unrelated problems. Dr.
Chester indicated he did not agree with this. He felt 
claimant's general health-and deterioration were related to 
the injury in that claimant would not be in this condition 
if it were not for the sequence of events initiated by the 
industrial injury. •• .
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On March 10 , 1980 , Dr. Meirzger, a psychologist, in
dicated that claimant "is a person’ who .is reacting to- 
emotionally producing life stresses with physical symptoms 
that substitute for the depression and anxiety associated 
with the trauma... However... he continues to experience high 
levels of anxiety as exemplified by nervousness, tension and 
restless behavior." He noted that despite claimant’s 
pessimism, he is as capable of learning as most people. 
Claimant's understanding of mechanical principles is su
perior and he has an average level of intellectual ability. 
One of claimant's major problems is that vzith his loss of 
manual skills, he has no way of demonstrating competency and 
his prospects for vocational rehabilitation are poor.

Dr. Maltby felt claimant was exaggerating his complaints 
and that much of claimant's problems, including possible 
organic brain damage, was due to his alcoholism. Claim.ant's 
thoughts and speech were rambling, although his memory was 
good. Dr. Maltby does not believe claimant's back injury is 
responsible for his psychiatric impairment.

• Claimant has an eighth grade education. He worked 18- 
1/2 years as a truck driver, 5-1/2 years as a rock crusher 
operator, and approximately 16 years for this employer as a 
mechanic rebuilding heavy equipment. In the record is a 
letter of recommendation from the last employer highly 
recommending claimant to any future employer. At the 
hearing, the author of the letter, Mr. Michael Kearney, 
indicated that he was requested by the SAIF to write the 
letter for any possible light duty jobs which claimant could 
do. He indicated that claimant was an excellent worker, but 
sometime around 1973 his attendance began slacking off. In 
1976 and 1977 claimant’s attendance record was extremely 
poor. He felt this was mostly attributable to alcoholism.
On a number of occasions, claimant showed up to work in- .' 
toxicated. Claimant testified that much of his absences was 
due to lung surgery, a broken ankle and slack time at work.

The Board, after de novo review, finds that the pre
ponderance of the evidence does not support a finding that 
claimant's rheumatoid arthritis is compensable. Dr..May, 
the specialist in this matter, did not find a relationship 
and Dr. Chester concurred with this. Dr. Chester, at the 
hearing, indicated that claimant's stresses and the trauma 
of the accident could have caused the rheumatoid arthritis 
condition, but no one could relate it to any degree of 
medical probability that the Board finds persuasive. It 
appears from the medical reports that this condition is a 
significant part of claimant's disability, as is claimant's 
alcoholism and his degenerative back condition. There is no 
doubt that claimiant used alcohol to' get relief from the pain 
in his body, but a significant part of this problem v/as 
evident prior to his injury. Little is documented with 
respect to claimant's psychological condition prior to the 
injury, but his numerous absences from work together with
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m
the psychological reports indicate this was a definite.:, 
problem in'claimant's life, prior to his' industrial-.-in jury

The Board finds that claimant is not .permanently and 
totally disabled as a result of the compensable injury of 
November 28, 1977. Claimant also has shown no motivation to • 
return to’work, even though he has been offered jobs at 
different •■•times. He is convinced he is totally disabled 
and, therefore, has made no effort to help himself. Claimant 
is 54 yearsold, with an eighth grade education and is - 
precluded-from any previous types of work he has done. 
Although-his disability is severe, it is not felt that all- 
of his problems are related to the industrial injury.
Claimant would be better compensated with'an award equal to 
192° for'60%. unscheduled disability for injury to the low 
back. • ■ ■ ■

ORDER

The Referee's order, dated July 2, 1980, is modified.

Claimant is hereby granted- compensation equal to 192° 
for 60% unscheduled disability-for injury to the low back. 
This award is in lieu of that granted.by the Referee in her 
order. . .

m ■ The SAIF Corporation's denial of claimant's claim for'r 
rheumatoid arthritis is affirmed. The attorney fee granted'.T 
by the Referee for prevailing on this issue is deleted.

The remainder of the Referee's,order is affirmed.

WCB CASE NO. 79-4285

EDWARD J. SHACKLEFORD, CLAIMANT 
Brand, Lee, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

February 10, .1981

The claimant seeks Board review of the Referee’s order 
which upheld SAIF’s partial denial of this claim. ' Claimant 
raises two issues: (1) The compensability of his rheumatic
fever heart disease; and (2) the .propriety of SAIF's uni
lateral termination of benefits after having initially 
accepted the claim. The second-issue has been resolved 
contrary to claimant's position in Frasuer v. Agripac,
Or. (1980). • ---
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On October 3, 1975,.while on the job, claimant received 
a puncture wound in his left hand from wood splinters. A 
localized infection developed- SAIF does not deny responsibility 
for payment of workers' compensation,benefits for those 
problems; indeed, SAIF has paid those benefits.

The dispute involves claimant's theory as follows:
That from the puncture wound and local'infection, he de
veloped septicemia, or blood poisoning; that this septicemia 
in turn caused rheumatic fever, an inflamation of the valves 
of the heart; which in turn caused a variety of additional 
cardiac problems for which claimant has been treated. It -is 
true that shortly after the puncture wound incident, claimant 
was diagnosed as suffering from septicemia; however, the 
absence of positive blood culture at least makes that diagnosis 
inconclusive, assuming it does not negate the major premise, 
of claimant's syllogism.

Nevertheless, assuming some form of blood poisoning and. 
accepting, the unanimous medical evidence that infection can ' 
cause rheumatic fever, we still confront a battle of the
experts on the ultimate causaticiii question. Both parties 
presented strong evidence. The Board finds that the opinions 
and explanations of Doctors Cohen and Lee—;that it was 
"very, very unlikely" there was the causal link claimiant 
theorized from his puncture wound to his heart disease--raise 
suffi.cient doubt that we cannot say that claimant has carried 
his burden of proof.

The Referee complimented both counsel for their professional 
presentation of’complicated medical evidence. The Board 
joins,in that compliment.

ORDER

The order of the Referee dated June 4, 1980 is affirmed 
in its entirety. •

#
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February 10, 1981SAIF CLAIM NO. KC 405304 

TONY SMITH, CLAIMANT
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Referred for Hearing

On November 18, 1980, the claimant, by and through his 
attorney, requested the Board reopen this claim for his 
1972 injury. The claimant had previously received a total 
award of compensation equal to 96° for 30%'unscheduled dis
ability for his right shoulder injury. The claimant, in his 
petition, stated that he now has problems in his- shoulder 
and cervical areas and that the evidence indicates his 
condition has severely worsened.

The SAIF Corporation, on December 31, 1980, advised the 
Board it opposed an own motion order reopening this'claim.
It felt that the evidence indicated that claimant'* s condition 
remained medically stationary and that he was not in need of 
additional treatment at this time.

We have reviewed the information provided to us by the 
parties. We find it would be in the'best interest of the 
parties to refer' this case to the Hearings Division. The 
Referee, ishall determine whether or not the claimant's current 
right shoulder and neck condition are related to his 1972 
injury and fepr'esent a worsening thereof since the last 
award of compensation. The Referee shall also, if he finds 
these conditions to be related to the 1972 injury, make a 
recommendation on the appropriate award of compensation that 
claimant -should be granted at this time. On the conclusion 
of the hearing, the Referee shall cause a transcript of the 
proceedings be prepared and forwarded along with his recoui- 
mendation and the other exhibits of this case to the Board 
for its consideration.

IT IS SO ORDERED.

CLAIM NO. B 142666 February 10, 1981

RALPH SPURGEON, CLAIMANT .
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board, under its own miotion jurisdiction, pursuant to 
ORS 656.278, originally reopened claimant's claim by an own 
motion order dated March 31, 1978.
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The claim was then closed by an own motion determinarion • 
of September 30, 1930 which granted claimant compensation for 
temporary total disability and an award_ of 80% unscheduled dis
ability.

At the time of that order, the”'Evaluation Division'of the 
Workers' Compensation Department had recommended that vocational 
assistance be given priority. This recommendation was overlooked 
by the Board, so an Order of Reconsideration on Ov/n Motion Deter
mination was entered on December 2, 1980. This order reopened 
claimant's claim effective July 19, 1980 with instructions to 
Field Services Division of Workers' Compensation Department to 
immediately contact claimant and to evaluate and assist him in 
job placement assistance and report back to the Board by Febru
ary 1, 1981.

Field Services Division contacted claimant and he v;as re
ferred to a private vocational rehabilitation agency and claimant 
was most cooperative. It was the consensus of that agency, 
after thoroughly evaluating claimant, that he, at this time, 
is completely unemployable.

Therefore, the Board finds that claimant is entitled to an 
award of permanent total disability effective February 1, 1981. 
Claimant is only 46 years of age but is functionally illiterate 
and suffers from post-traumatic surgeries as v/ell as mild or
ganic brain syndrome. These conditions produce impairment of 
consciousness. Based on these facts, the Board reached its 
conclusion that claimant is permanently and totally disabled.

ORDER
I

Claimant is hereby granted an award of permanent total 
disability commencing February 1, 1981.

February 10, 1981WCB CASE NO. 78-3110

VICTOR STEWART, CLAIMANT 
William H. Replogle, Employer's Atty 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

The employer appeals from a Referee's Opinion and Order 
that disapproved the employer's denial of this aggravation 
claim. The Board reverses the Referee.

#
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A corapensable aggravation under ORS 656.273 is a .worsening 
of the claimant's condition resulting from the initial • 
injury. It is not sufficient merely to show that .the' claimant, 
once injured, got worse. A causal connection musu be estab- ■ 
lished between the original injury and the worsened condition. 
Anderson v. West Union Village Square, 43 Or. App.-295 
T15 7”9) ”. ■ ' ' ■ ' ' ; ' ,

Applying those requirements to this case illustrates 
both the extremely abbreviated nature of'evidence in workers' 
compensation cases and the folly'of trying to carve the 
human body into its component parts.

Oh June 5, 1974 the claimant compensably-injured nis 
back. On May 14, 1975 that claim was closed by Determination 
Order with no award for permanent disability. The claimiant 
did not request' a hearing. So far as the present record .. 
reflects, the claimant received no medical services betv/een 
April 1975 and January'1977. At that time the claimant ■ • 
returned to his doctor complaining of a variety of- problems: 
Headaches, neck symptoms and low back pain.

' . The employer strenuously argues that it is absolutely 
incredible that claimant's 1974 injury—^^v/hich apparently 
involved his upper back/lower neck—could in any way be 
causally linked to' claimant's present low 'back pain. The 
employer overlooks the fact that 1974 medical reports stated 
the claimant was-having "difficulty-with his low^back." -More 
significantly, the employer overlooks ,the fact that back 
injuries frequently produce syirtptoms in other, at times, 
distant, parts of the body. In other words, this Board has 
no doubt that an injury to one part of the body can produce 
symptoms in another part of the body. 'In such a situation, 
however, there is a greater obligation upon the claimant to 
prove causation by expert, medical evidence that this Board 
finds persuasive. Jacobsen v, SAIF, 36 Or. App. 789 (1978) .

The real problem in this case is a dirth of evidence.
It would.seem elementary that if.one intended to show a. 
"worsening" of his condition since a prior injury, step one 
would be to show what his condition was after the prior 
injury. There is amazingly little evidence in this record 
about claimant's condition after his 1974 injury. It would 
be safe to say that injury involved claimant's back; any 
greater differentiation would.be somewhat speculative, 
except we note that claimant's contemporaneous report of 
the accident suggests only upper back involvement. X-rays 
taken in 1974 showed degenerative disc disease in claimant's 
upper and lower back. The Board finds nothing in this 
record that shows any causal link between claimant's 1974 
low back problem and his 1974 injury.
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Having introduced so little evidence about bis condition 
after his 1974 injury, claimant, of course, encounters a 
significant problem at step two—showing a worsening of his 
condition. The most persuasive evidence of worsening could 
be, for example, comparison of earlier x-rays with later x- 
rays. The onJ.y t^vidence of this type in tiho record comes 
from Dr. Matthews, who stated:

"The patient has advanced degenerative changes in 
both neck and back. These changes aie present: on 
the earliest x-rays and were, no doubt, well 
established at the time of the various industrial 
injuries. There was no evidence that the various 
industrial injuries have worsened the basic level 
of degenerative change."

Dr. Dunn, who first examined claimant in December of 1977, 
did opine that claimant's condition had worsened since his 
1974 injury. Absent something more, such as comparative x- 
ray interpretations, the Board does not find this opinion 
particularly persuasive.

#

Assuming arguendo that claimant sustained the burden of 
proving worsened condition, step three is to show a,causal 
connection between the original injury and the worsening. 
Anderson v. West Union Village Square, supra. The only 
evidence of a causal relationship is, again, the opinion of 
Dr. Dunn. However, given all the other ambiguities in this 
record about the nature of claimant's 1974 injury and 
whether his condition has objectively worsened, the Board' 
does not find Dr. Dunn's opinion persuasive.- The Board 
concludes that' the carrier's denial of claimant's aggravation 
claim should be affirmed.

m

ORDER

The order of the Referee dated March 25, 1980 is reversed 

The denial dated March 21, 1978 is hereby affirmed.
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CLAIM NO. FC 37-3434 February 10, 1981

#

IRIS YOUNG, CLAIMANT • •
Doblie & Francesconi, Claimant-'s^Attys. 
SAIF, Legal Services, Defense'Atty.
Own Motion Determination on Reconsideration

By letter dated January 26, 1981, claimant's attorney, 
requested the Board to amend its January 20, 1981 Own Motion 
Determination and grant claimant additional compensation for 
temporary total disability. The Board denies the requested 
relief.

Claimant suggests she has been temporarily and totally 
disabled since her 1972 injury.- The Board's own motion juris
diction is no substitute for appealing a Determination Grder- 
or making an aggravation claim- during the five years allowed'. 
Therefore, this Board will generally not grant own motion relief 
for matters that could have been, but were not, raised by a 
request for hearing and/or an aggravation claim.,

‘ IT -IS SO ORDERED. ■ -

WCB CASE NO. 78-9001

EDWIN A. BOLLIGER, CLAIMANT 
David W. Kittle, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

February 11, 1981

The SAIF Corporation (SAIF) seeks Board reviev/ of the 
Referee's amended order which remanded claimant's aggravation 
claim for a May 1977 injury to it for acceptance and ordered 
it to pay claimant compensation for temporary total disabiliry 
plus a penalty of 25% of such compensation with attorney fee of 
$150 for its failure to comply with ORS '656.273 (6) .

We find the facts as recited by the Referee .are correct 
and hereby incorporate and make them a part of this order.

The Board, after de novo review, v/ould reverse the Referee's 
order in its entirety.

.The Board finds that the evidence establishes the diagnosis 
of claimant's condition arising from the May 1977'industrial 
injury was lumbosacral strain. Dr. Paluska, upon finding claim
ant medically stationary, indicated there were no permanent re
siduals from this injury.
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The non-compensable intervening injury occurring in August
1977 produced a new symptom and, for the first time, claimant 
complained of radiating pain into his right leg. The diagnosis 
after this injury was herniated disc made by Dr, Hoda. This 
diagnosis led to Dr. Buza's surgery in August 1978.

The Board finds this situation falls within the "last in
jurious exposure rule" as the second injury was not merely a 
recurrence of the first but was, in itself, a significant event

Therefore., the Board finds claimant’s surgery in August
1978 arose out of the non-compensable intervening injury of 
August 1977 and would affirm the SAIF's denial.

On the award of penalties and attorney fees for SAIF's 
failure to commence payment of compensation for temporary 
total disability upon its receipt in October 1978 of the 
hospital records, the Board also reverses.

The hospital reports submitted to the SAIF on October 
23 do not indicate whether or not the need for surgery arose 
out of the compensable injury of May 1977, and, because of 
this lack of proof of any causal relationship of claimant's 
need for surgery and the August 1978 hospitalization, there .. 
was no valid claim for aggravation nor indication that SAIF 
was responsible.

ORDER

The order of the Referee as amended dated July 11, 1980 
is reversed in its entirety.

The denial issued by SAIF of claimiant's claim for aggrava
tion is affirmed-

WCB CASE NO. 79-3146 February 11, 1981

JOHN A. CLARKE, CLAIMANT
Lang, Klein, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimiant seeks Board review of that portion of the Referee's 
order which affirmed the February 29, 1980 Determination Order 
whereby he was granted compensation equal to 32° for 1C% un
scheduled back disability. Claimant contends this award is 
inadequate.
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# The Board, 'after de novo -review, concludes that claimant 
is entitled to an increased award of compensation for his in
jury of April 12 , 1978 . Claimant has a .fairly- varied work, back
ground but basically is precluded from these areas of work. He 
has been told to avoid work requiring • li-ftingstooping and 
twisting. His impairment has been rated- at 10% based on chornic 
moderate pain. The Board concludes that he is entitled to 
compensation equal to 64° for 20% unscheduled back disability. 
This has been determined based on a consideration of all per
tinent factors and a comparison with other cases of a similar 
nature. ■ . • .

The Board feels that a comment is necessary on the Referee's 
finding that claimant should be provided a suitable program of 
vocational rehabilitation. Under the .provisions of ORS 656.283 (1 
the Referee correctly determined that claimant is a handicapped 
worker and, -as such, .is eligible to be placed in an approved 
rehabilitation program. However, the Referee is not authorized 
to direct the Field Services Division to.provide a suitable 
program of vocational rehabilitation for claimant. That deter
mination is the prerogative of the-Workers' ..Comipensation .De
partment alone. . .

ORDER

The order of the Referee, dated April 24, 1980, is modified,

Cla-imant is hereby granted compensation equal to 64° for 
20% unscheduled back disability for his injury of April 12, 1978, 
This award is in' lieu of the previous award granted by the 
February 29, 1980 Determination Order.

Claimant's attorney is granted as a reasonable attorney's 
fee a sum equal-to 25% of the increased award granted by this 
order, payable out of said compensation as paid, not to exceed 
$3,000.

The attorney fee granted by the Referee out of the pay
ments made to claimant pursuant to his finding that claimant 
is a vocationally handicapped person is hereby deleted.

m
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MARVIN K. GIBBS, CLAIMANT 
Brian L, Welch, Claimant's Atty. 
Marshall C. Cheney, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

WCB CASE NO. 80-1789 February 11, 1981
#

The employer/carrier seeks review by the Board of zhe 
Referee's order which increased claimant's award from the 
Determination Order to 75® for 50% loss of his left leg. It 
contends that the award granted is excessive.

The Board adopts the Referee's finding of facts.

After de novo review, the Board reverses the Referee's 
award.

The 'evidence of record indicated claimant returned to 
his regular occupation v/hich requires him to be on his feet 
•most of the day and claimant has missed no time from work. 
Claimant takes no medication and has not sought medical care 
since December 1979.

The medical evidence by Dr. Carroll, the treating physician 
throughout, finds claimant's loss of function and impairment from 
this injury to be mild. Although .claimant testified to many 
difficulties with his left knee, these are not substantiated 
by the medical evidence. The medical evidence clearly reflects 
that claimant retains more than 50% function of his left leg. 
Claimant testified to constant pain, but this pain is not dis
abling .

The Board concludes that claimant is entitled to an award 
of 15% loss of function of his left leg.

ORDER

The order of the Referee dated July 18, 1980 is reversed.

The Determination Order dated February 14, 1980 is restored 
which grants 22.5° for 15% loss to claimant's left leg.

%
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February 11, 1981

ORRY W. HARMON, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

WCB CASE NO. 80-742

The SAIF seeks Board review of the Referee's order which 
remanded claimanu's claim for aggravation•to it for acceptance 
commencing-NoveiTiber 28 , 1979 and until closure, ordered it to 
pay Dr. Thompson's medical bills and the physical therapy pre
scribed, ordered a penalty of 25% of the outstanding medical 
bills and an attorney fee to claimant's attorney of $800.

The Board finds the facts as recited by the Referee in 
his Opinion and Order are correct.

.• The Board, after de novo review, modifies the Referee's 
order. The Board finds that the medical record evidence is 
insufficient to support a claim for aggravation. .'The reports 
do not indicate a worsening of claimant's condition since the 
last closure. Only the University of Oregon Health Sciences 
Center chart notes of December 5, 1979 indicate claimant was 
unable to work for 31 days. That report, however, does not 
indicate that claimant's condition had v/orsened nor does it 
recommend any. medical treatment that could be considered cur
ative in nature. The only recommended treatment by that 
institution- and also Dr. Thompson was a trial of physical 
therapy which can be handled under the provisions of ORS 656.245

The Board concurs with the Referee's ordering of the pay
ment of medical bills and treatment costs and the assessment 
of a penalty and attorney fee payable by the SAIF for its un
reasonable resistance and refusal to pay compensation.'

ORDER

The order of the Referee dated July 28 , 1930 is rriodified.

The S/ilF's denial of aggravation dated January 15, 1980 
is affirmed.

The claimant's attorney is granted the sum ,of $200 as a 
reasonable attorney fee under the provisions of ORS 656.382(1).

The remainder of the Referee's order is affirmed.
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WCB CASE NO. 79-6777 February 11, 1981

DOLORES LOSCAR, CLAIMANT
Bischoff, Murray & Strooband, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

The SAIF seeks review by•the Board of the order of the 
Referee which remanded claimant's claim for surgeries of 
October 2, 1978 and April 24, 1979 to it for acceptance and 
the payment of benefits as required by law.

The facts as recited by the Referee are hereby incorporated 
and made a part of our order.

The Board, after de novo review, would modify the Referee's 
order. The Board first takes notice that the case of Erasure v, 
Agripac, 41 Or.' App. 7 (1979) is not applicable to this case.

Claimant's injury was diagnosed as fracture of the uibial 
sesamoid of the left foot, and this condition was accepted by 
SAIF. Dr. Franden, v;ho performed the first surgery of October 
2, 1978, had requested authorization to perform a bunionectomy. 
The evidence does not establish causal relationship beuween the 
injury and the need for bunionectomy. Dr. Franden, at surgez-y, 
actually did three procedures: (1) Excised the lateral sesamoid,
(2) excised the osseous portions of the first m.etatarsal and (3) 
a bunion. The first procedure corrected the injury related 
condition, and possibly the second, but the bunion rerrioval is 
not the responsibility of SAIF as arising out of claimant's 
compensable injury.

The second surgeiry performed on April 24 , 1979 was for re
moval of regrowth of neo-osseous mass.' The medical evidence in 
the record causally relates both surgeries to the industrial 
injury. However, the evidence does not establish that claimant's 
bunion condition was related, and the Board concludes SAIF is 
not responsible for any surgical procedure performed to correct 
bunions or for their removal.

ORDER

The order of the Referee dated July 7, 1980 is modified.

SAIF is hereby ordered to pay for the surgical procedures 
performed on October 2, 1978 and April 24, 1979 only as re
lated to the fractured tibial sesamoid but not responsible 
for any surgical procedure regarding bunions.

Claimant's attorney is granted a fee in the amount of 
$150 for his services at this Board review, payable by the 
employer/carrier.
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February.il, 1981

DAVID L. MITCHELL, CLAIMANT
Olson, Hittle, et al. Claimant’s Attys.
Cheney & Kelley, Employer’s Attys.
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

WCB CASE NO. 79-8868

A request for review was received by the Board for the 
above entitled matter on the 30th day of January 1981.
This request was hand delivered.

' The .claimant, not having mailed the request for review 
within the 30 day period, i.e., the last day for doing so 
being January 29, 1981, he has not complied with the statute 
for timely filing, and

IT IS THEREFORE ORDERED that the request for review is 
hereby dismissed and the order of the Referee is final by 
operation of law.

February 11, 1981WCB CASE NO., 80-1538

DIANNA M_. MORTON, CLAIMANT 
Malagon & Yates, Claimant's Attys. 
Foss, Whitty & Roess, Attys. for SAIF 
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the 
Referee’s order which set aside the March 19, 1980 Determination 
Order and reopened the claim to be processed according to ORS 
656.268. SAIF contends the claim was properly closed in March 
1980.

The Board finds that the facts as recited by the Referee 
are accurate and adopts them, except that an error on page two 
should be corrected. In paragraph three, line nine, "May 1978" 
should read "May 1980."
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The Board, after de novo review, reverses the order of rhe 
Referee. Claimant was found not to be medically stationary on 
June 16, 1980 by Dr. Campagna. This has nothing to do with her' 
condition at the time of claim closure on March 19, 1980. 
Claimant's doctors. Dr. Dunn and Dr. Samuel, indicated that she 
should be stationary around the end of November 1979. There is 
no other report from these doctors in the record. On November 
21, 1979, the Orthopaedic Consultants indicated that her con
dition was stationary and the claim was probably ready for 
closure. Evaluation Division indicated that it would defer 
a determination since she was to be enrolled at the Callahan 
Center in the near future. Claimant spent just over a week at 
the Callahan Center in January 1980.' On March 19, 1980, the 
Determination Order granted compensation for temporary total 
disability from March 31, 1979 through November 12, 1979 and 
fromi January 9, 1980 through January 18 , 1980. The Board con
cludes that the claim was properly closed based on the evidence 
in the record at that time.

Based on this finding, it is now proper for the Board to 
rate claimant's disability. When claimant reached medical 
stationary status, there was no doctor that said she could not 
return to her previous work. Tiiere was evidence she would 
have some limitation on her lifting and might need retraining. 
The Orthopaedic Consultants rated her disability as minimal.
The Board concludes that claimant is entitled to an award 
equal to 48° for 15% unscheduled disability for injury to the 
neck.

#

m
At' the time claimant was examined by Dr. Campagna in 

April 1980, there was no evidence that her condition - had wor
sened. The Board finds that although she has not proven an 
aggravation claim, she is entitled to temporary total disability 
for the time she was hospitalized by Dr. Campagna in May 1980.

ORDER

The order of the Referee, dated July 16, 1980, is reversed.

The Determination Order,-dated liarch 19, 1980 , is hereby 
reinstated.

Claimant is granted compensation equal to 48° for 15% 
unscheduled disability for injury to her neck.

Claimant is also granted compensation for temporary total 
disability for the period of time she was hospitalized from 
May 12, 1980 through May 20, 1980.

Claimant's attorney is entitled to an attorney fee equal 
to 25% of the increased compensation granted by this order for 
temporary total disability and permanent partial disability, 
payable out of said compensation as paid, not to exceed $3,000.
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February 11, 1981

#

BARBARA J. WALKER, CLAIMANT 
McNutt, Gant, et al, Claimant's Attys. 
Foss Whitty & Roess, Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal

WCB CASE NO. 80-3295.

A request for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled matter by 
the claimant, and said request for review nov/ having been ■ 
withdrawn,

IT IS THEREFORE ORDERED that the request for review -now 
pending before the Board is hereby dismissed and the order' of 
the Referee is final by operation of law.

WCB CASE NO. 79-7251 February 11, 1981

EDWARD ZOZOSKY, CLAIMANT
Merten & Saltveit, Claimant's Attys.
Schwabe, Williamson, et al. Employer's Attys 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Claimant seeks Board review of the Referee's order which 
denied his claim for psoriasis.

The Board adopts the facts as recited by the Referee as 
correct.

The Board, after de novo review, would affirm the conclu
sion reached by the Referee that claimant's psoriasis condition 
was not compensably related to his allergic reaction to the 
belt at work. However, the carrier, in its'denial of August 
1979, denied dermatitis, not psoriasis. The Board concludes 
thau the employer/carrier is not responsible for claimant's 
psoriasis but remains responsible for claimant.'s condition 
originally diagnosed as contact dermatitis and that denial is 
reversed.

ORDER

The order of the Referee dated July 31, 1980 is affirmed.

The denial of August 6, 1979 is reversed.
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WCB NO. 81-0012M

RAYMOND E. FAUST, CLAIMANT 
Walter T. Aho, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

February 12, 1981
m

On December 17, 1980 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 and reopen his claim. However, the 
date of injury and date of first determination remains unknown. 
Therefore, based upon no information whatsoever, the Board must 
deny claimant's request until such time as the Board can be 
provided with the necessary information to make such a decision.

IT IS SO ORDERED.

February 12, 1981CLAIM NO. 05X 020005 

KARL NUSE, CLAIMANT
Malagon & Yates, Claimant's Attys.■ 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

Claimant's January 23, 1981 request that the Board grant 
own motion relief is denied,

IT IS SO ORDERED.

February 12, 1981WCB CASE NO. 79-4865

RONALD J. PORTER, CLAIMANT 
Allan H. Coons, Claimant's Atty. 
Steven R. Reinisch, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant'

The claimant seeks Board 'review of the Referee's order 
which reduced the Determination Order's award of 50% to 25% 
unscheduled disability. Claimant contends the award is in
adequate.

The Board adopts the facts as recited by the Referee in 
his Opinion and Order.
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The Board, after de novo review, modifies the order of. 
the Referee,

t's impairment is 
, claimant returned 
ions and at his fe
at the hearing that 
complaints and the 
ility. The totality 
wage earning capa- 
15% unscheduled dis-

'The medical evidence reflects claiman 
mild from this industrial injury. However 
to his regular occupation without modifcat 
gular wage. Claimant’s foreman testified 
claimant is a' good worker and has made no 
foreman did not. observe any physical disab 
of evidence does not reflect a 25% loss of 
city and the Board modifies that award to 
ability.

ORDER

The order of the Referee dated June 17, 1980 is modified.

Claimant is hereby granted an award of 48® for 15% un
scheduled disability in lieu of all other awards.

February 12, 1981CLAIM NO. C 382943

CLIFFORD W. SMITH, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order

The Board is hereby exercising its own motion'jurisdiction 
pursuant to ORS 656.278 and reopening claimant's claim as of 
January 2, 1981 for cornea surgery arising out of his industrial 
injury of 1972. The SAIF is unopposed to this reopening.

IT IS SO ORDERED.
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February 12, 1981WCB CASE NOS. 79-2960 & 79-6387

GLENN R. STOSE, CLAIMANT
Bloom, Ruben, et al. Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF 
Cross Request by Claimant

The SAIF Corporation (SAIF) seeks Board review arid the 
claimant cross-appeals the order of the Referee.' SAIF contends 
the Referee erred in remanding claimant's aggravation claim to 
it' for acceptance. Claimant-cross-appeals and contends the 
SAIF's denial of compensability of his left ankle condition 
should be reversed.

The Board adopts the Referee's citing of the facts in this 
case and incorporates them, as part of this order.

The Board, after de novo review, v/ould modify the Referee’s 
order. The Board concurs with the Referee thar claimant's left 
ankle condition is not compensable and would also affirm the 
SAIF's denial.

On the issue of claimant's claim for psychological problems 
being a compensable aggravation of claimant's industrial injury, 
the Board would reverse the Referee. It should first be noted 
that no psychiatrist nor medical doctor'referred claimant ini
tially to Dr. Fleming who is a psychologist. Even 'though Dr. 
Fleming makes the necessary causal relationship of claimant's • 
psychological problems to the industrial injury, the sequence 
of events does not bear this out.

Claimant suffered a back injury on June 27, 1977 while em
ployed by Built-Rite Upholstery Products. His claim was closed 
April 4, 1978 with no permanent residuals, and claimant was re
leased for work on April 10, 1978 with a 50-pound lifting re
striction .

Claimant appealed and had a hearing on extent of per
manent partial disability in July 1978 and one week later 
went to work for Alexander Manufacturing. During this period 
of time, claimant sought no medical care, and there is no in
dication in the record of any psychological problems to this 
point.

On November 1, 1978, claimant was fired or laid off, 
which is the same day claimant filed his claim for an ankle 
injury.

m
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The claimant began working with vocational rehabilitation 
personnel and had difficulty finding employment or avenues of 
retraining.* Now the record indicates.claimant becomes depressed 
and anxious, A vocational rehabilitation counselor refers 
claimant to Dr. Fleming who commences counseling services and 
relates claimant's psychological .problems to the'June ,1977 in
jury, seemingly not even aware of claimant's alleged injury of 
November 1, 1978.

The overall view of the sequence of events indicates from 
the injury of June 1977 claimant had no psychological problems. 
It is not until he loses his employment with a different em
ployer, Alexander, that he develops emotional problems.

Therefore, the Board concludes that the totality of evi
dence precludes a finding that claimant’s psychological prob,- 
lems are the responsibility of Built-Rite and its carrier, SAIF.

ORDER

The order of the Referee dated July 1, 1980 is modified.

The denial of aggravation dated May 11,'1979 is affirmed.

The remainder of the Referee's order is affirmed.

February 12, 1981WCB CASE NO. 77-7548

REBA JEAN TAYLOR, CLAIMANT 
Allan B deSchweinitz, Claimant's Atty, 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's order which found claimant's urinary tract infection 
to be causally related to claimant's low back injury and sub
sequent hospitalization and surgeries.

The facts as recited by the Referee are incorporated and 
made a part of our order.

The Board, on de novo review, reverses the order of the' 
Referee. Dr. Dunn's report of December 7, 1978 indicates it 
was his opinion that causal•relationship of claimant's infac
tion and her prior injury and subsequent hospitalization was 
a possibility, not a probability. Dr. O'Brien, a urologist, 
found no.relationship. Further, the hospital records indicate 
when claimant was discharged in April 1977 she had no urinary 
infection.
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Therefore, the preponderance of evidence precludes a 
finding of compensability.

ORDER

The order of the Referee dated May 9, 1980 is-reversed

February 13, 1981WCB CASE NO..79-7258

ARYE NELL COLBERT, CLAIMANT.
Bloom, Ruben, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF

The SAIF Corporation (SAIF) appeals that portion of the 
Referee's order dated July 1,‘1980 which remanded this claim no 
SAIF to re-open as of August 17, 1979 and ordered SAIF to pay a 
medical bill in the amount of $56.00.

The Board adopts the facts recited by the.Referee as being 
correct.

The Board, after de novo review, finds that the claimann 
has failed to prove her claim for aggravation by a preponderance 
of the evidence. Since claimant's last arrangement of comper-sa- 
tion, many physicians had examined the claimant. They reported 
among other things that she was experiencing severe functional 
overlay. There is no evidence in the record that-indicates the 
claimant had ever been treated for this condition. Only Dr. 
Cherry opined that claimant's claim should be re-opened for com- 
pensation and treatment on the basis of aggravation. Contrary 
to Dr. Cherry's opinion, the other physicians indicated that 
there was no worsening of the claimant's underlying condition.

The Board affirms the Referee's decision on the-medical 
bill for the reasons stated in-his Opinion-and Order,

ORDER

The Referee's order dated July 1, 1980 is modified.

The order to reopen the claim as of August 17, 1979 is 
reversed and the order awarding attorney fees is reversed.

The remainder of the Referee's order is affirmed.

m

ID

m
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WCB CASE NO. 79-7608 February 13, 1981

ROBERT M. DOWNHAM, CLAIMANT
Carney, Probst & Cornelius, Claimant's Attys. 
Keith Skelton, Employer's Atty,. '
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board'review of the Referee's order 
which granted claimant compensation equal to 80° for 25% un
scheduled disability for injury to his low back. The employer 
contends this award is excessive and contends the Determination 
Order should be restored and affirmed.

The Board is at a loss to understand the parties' preoccu
pation with claimant's credibility, his head injury and.the 
alleged bursitis. This case should be evaluated purely on the 
medical evidence and other factors as set forth in Surratt v. 
Gunderson Bros., 259 Or. 65 (1971). Of great significance is 
the fact that claimant is basically performing che same work 
he did prior to his industrial injury. The Board,acknowledges 
that he is not able to perform all the duties required in iron 
work, but he is able to continue doing the same type of work 
and is, in fact, doing so. Claimant's impairment has been rated 
as mild. His limitations include lifting no more than 30 pounds, 
no prolonged lifting, twisting or bending. Claimant advised 
Dr. Miller that he was able tO' perform reasonably well with 
the lifting restriction, although he was having some difficulty 
finding .work with his disability. However, this disability 
includes a head injury and probable cervical spine condition.
The Board concludes 'that claimant was adequately compensated 
by the Determination Order of August 22, 1979 whereby he was 
granted 32° for 10% unscheduled disability for his low,back in
jury. The Referee's order is reversed.

ORDER

The order of the Referee- dated June 27, 1980 is reversed.

The August 22, 1979 Determination Order is restored and 
affirmed.
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WCB CASE NO. 79-4468 February 13, 1981

JANE HILLS, CLAIMANT ■ .
Welch, Bruun & Green, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant ' .

The claimant seeks Board-review of the Referee's order 
which granted claimant compensation for temporary total dis
ability from November 23, 1978 through December 6, 1978 and 
15° for 10% loss of her right leg. Claimant contends her. 
claim was prematurely closed and that she was entitled to a 
greater award of permanent partial disability for both her 
low back and right leg conditions.

The facts as recited by the Referee are hereby incorpor
ated and made a part of our order.

The Board, after de novo -review, would modify the Ref
eree 's order.

The Board finds the claimant's injury in May 1977 v;as to 
her right foot and Dr. Wells found minimal disability. There- 
tore, the Referee's award of 15° for 10% loss of claimant's 
right leg is m.odified to 13.5° for 10% loss her right foot.

ORDER

■ The order of the Referee dated April 30, 1980 is modified

The claimant is hereby granted an award of 13,5° for 10% 
loss of her right foot in lieu of the award granted by the 
Referee.

The remainder of the Referee's order is affirmed in its 
entirety.
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SHIRLEY B. JOHNSON,. CLAIMANT 
Coons & Anderson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant'

; WCB CASE NO. 79-7925 February 13, 1981

m

■ Claimant and the.SAIF Corporation (SAIF) seek Board review 
of the Referee's order which found claimant's claim for an 
occupational disease', although compensable, was barred for un
timely filing. He also directed that claimant be granted com
pensation for temporary total disability from July 30., 1979 un
til September- 7,' 1979, plus penalities and attorney's fees, 
based on that amount.

The Board, after de novo review, would modify the Referee's 
order. After a thorough consideration of the facts surrounding 
the issue of timeliness, the Board concludes that claimiant has 
proven that she filed-her occupational disease claim in a timely 
manner and is entitled to have the claim considered for com
pensability. Based on Templeton v. Pope and Talbot,. Inc. , 7 Or. 
App. 119 (1971) , claimant was never given enough information 
to render her responsible for the filing of an Oregon claim.
Dr. Streitz advised claimant that he was treating her for a 
continuation of her California claim; in fact, all his reports 
were sent directly to SAFECO, the carrier at the time of her 
injury in, California.,in 1973. Dr. Wilson did not see claimant 
until March 27 , 1979;- therefore,- regardless of what he told her, 
the claim was filed within 180 days of that visit. Claimant was 
not advised that her condition was a result of her work at 
Douglas Community , Hospi-tal until she talked with her attorney 
in July 1979-. Claimant, was well within the statutory time for 
filing an occupational disease claim on July 30, 1979 based on 
the facts in this ,case.

Based on the Supreme Court’s ruling in Weller v. Aetna 
Life & Casualty Company, ___ Or. ___ (1979), the Board con
cludes that claimant's claim is not compensable.' Claimant 
must prove by a preponderance of the evidence that her (1) 
work activity and conditions (2) caused a worsening of her 
underlying disease (3) resulting in an increase in her pain
(4) to the extent that it produces disability or requires 
medical services. After a quite lengthy discussion by depo
sition with Dr. Streitz, claimant's attorney was unable to 
solicit the opinion that her underlying psuedoarthrosis con
dition was worsened by her work at Douglas. It was undisputed 
that claimant's symptoms worsened, but no doctor would say with 
reasonable medical probability that her underlying condition 
had worsened. Dr. VJilson felt that claimant's symptoms were 
speeded up as a result of claimant's work at Douglas, but the 
condition itself was not altered. The Board concludes that . 
claimant has failed to prove by a preponderance of the evi
dence that she has sustained a compensable occupational dis
ease as a result of her work activity at Douglas.
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The Board concurs with the Referee's conclusion with 
respect to the temporary total disability issue, penalties 
and attorney fee.

ORDER ■ ■

The order of the Referee dated July 21, 1930 is modified

Although claimant's claim has been determined to have 
been filed in a timely manner, the Board finds her claim is 
not compensable and the denial, dated September 7, 1979, is 
affirmed.

The remainder of the Referee's order is affirmed.

CLAIM NO. C 54410 ‘

RAY C. PIEFER, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 13, 1981

The Board issued its own motion order on May 28, 1980 re
opening claimant's claim for a worsened condition and surgery 
related to his December 21, 1966 industrial injury.

The claim was submitted for closure and it is the recom
mendation of the Evaluation Division of the VJorkers' Compen
sation Department that claimant be granted compensation for 
temporary total disability from May 13, 1980 through July 30, 
1980 and an award of additional 15° for 10% loss of his right 
leg for a total award of 20% loss of his right leg. The Board 
concurs with this recommendation.

IT IS SO ORDERED,
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GERALD O. W'lLLSON, CLAIMANT
SAIF, Legal Services, Defense Atty..
Own Motion Order and Determination

CLAIM NO. D 53-151204 : February -13, 1981

On June 1, 19.73, the claimant suffered a compensable 
injury .to his right hand. . The claim was originally closed 
by a Determination Order dated February- l9, 1974 which 
granted the claimant an award of permanent partial disability 
compensation equal to 82.5° for 55% loss of his right hand.
The claim was subsequently reopened and closed by a second 
Determination Order dated April 25, 1975 which granted the 
claimant an award of additional temp.orary total disability 
compensation. The. claimant!s aggravation rights have 
expired.

The claimant was rehospitalized on December 12, 1979 
for additional surgery. Dr. Edwards performed the following 
procedures: Defatting of the distal end of the right long
finger with- release of contracture., and multiple z-plasty of 
the volar aspect ,of the right,long finger. Subsequent to 
this operation, Dr-. Edwards reported the claimant could 
return to work as.of January 28, 1980.

On May 14, 1980, .the insurer' requested determination be 
made of .the co.mpensation to. which .the claimant was entitled.
It indicated it had paid the claimant compensation for 
temporary total disability from December' 12, 1979 through 
January 27, 1980. The Evaluation Division of the Workers' 
Compensation Department on January 12, 1981 recommended this 
claim be closed and claimant be granted an additional award 
of temporary total disability compensation from December 12, 
1979 through January 27, 1980 and recommended that claimant 
not be awarded any additional permanent partial' disability 
compensation.

The Board'has 'reviewed the record in this case and the 
recommendation of the Evaluation Division. We find that it 
is correct and therefore grant the claimant the'additional 
compensation recommended by the Evaluation Division.

ORDER

. The claimant is..hereby granted- an• additional award of 
temporary total disability compensation from December 12,
1979 through January 27, 1980. The record reflects this 
compensation has already been paid to the claimant.

#
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NORMAN L. WILSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

CLAIM NO. YC 408279 February 13, 1981

The Board issued an Own Motion Order on November 14, 1980 
which reopened claimant's claim effective the date of his hos
pitalization for the April 9, 1980 surgery.

The claim was submitted ‘for closure and Evaluation Division 
of the Workers' Compensation Department recommended claimant 
be granted compensation for temporary total disability from 
April 9, 1980 through May 19, 1980, temporary partial dis
ability from August 7, 1980 through October 31, 1980 and fur- 
thur temporary disability from November 1, 1980 through December 
9, 1980 and compensation for permanent partial disability of 
105° for 70% loss of the right leg in lieu of other awards and 
64° for 20% unscheduled low back disability.

The Board concurs with the recommended compensation for 
temporary total disability and temporary partial disability.

The Board disagrees with the recommended awards for per
manent partial disability. The Board finds and so orders that 
claimant is entitled to an award of 112.5° for 75% loss of his 
right leg and no award of unscheduled disability as claimant's, 
low back condition has not been established to our satisfaction 
to be causally connected to the November'17, 1972 injury.

IT IS SO ORDERED.

CLAIM NO. C 366457

DALE C. BROWN, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 17, 1981

By letter dated October 18, 1980 claimant■sought to have 
his claim reopened for a worsened condition related to ah 
April 1972 industrial injury pursuant to ORS 656.278.

^By letter dated January'22, 1981 the SAIF wrote the 
Board that it opposed any reopening on the grounds that 
claimant's condition had not worsened.
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The Board, based on the medical evidence provided, finds 
claimant's condition arising from his 1972 injury has not 
worsened and • he is not entitled to a claim reopening. This, 
decision is based upon the medical reports of the Orthopaedic 
Consultants and Dr; Silver. Claimant is, however, entitled 
to payment of his medical care and treatment as related to 
his compensable back condition under the provisions of ORS 
656.245 both now and in the future.

Claimant’s request for the Board to exercise its own 
motion jurisdiction pursuant to ORS 656.278 is hereby denied.

IT IS SO ORDERED.

February 17, 1981

m

m

WCB CASE NO. 78-4618

SHIRLEY ANN BUNCH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order : n

This case is now and has been for a considerable length 
of time pending before the' Board pursuant to a request for 
review of the Referee's Opinion and Order. Despite herculean 
efforts, the Board has been unable to obtain a transcript 
from the hearing reporter. Therefore, this case is remanded • 
to the Hearings Division for further proceedings. See •
ORS 656.295(5) .

February 17, 1981CLAIM NO. C 243139

LILY PETERSON CODY, CLAIMANT 
SAIF, Legal Services, Defense Atty 
Own Motion Order

Claimant requests the Board exercise its own motion 
jurisdiction pursuant to ORS 656.278 and reopen her claim 
for a worsened condition related to an industrial injury' of 
April 1970.

By letter of January 22, 1981, the SAIF indicated it 
was not opposed to such reopening.
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The Board finds'”that the medical evidence supports 
claimant's request that her condition has worsened and re
quired hospitalization and surgery for a laminectomy related 
to her 1970 industrial injury. It is noted that the SAIF 
paid claimant compensation for temporary total disability 
from September 16, 1980 to January 14, 1981 on a claim for 
injury of September 15, 1980.

ORDER

Claimant’s claim is hereby reopened, and remanded to ti:e 
SAIF with compensation for temporary total disability to 
commence October 17 , 1980 , the date of her m.yelogram, and 
until closure is authorized pursuant to ORS 656.278.

SAIF is to offset any payments made on the September 15, 
1980 injury which overlap the time loss herein granted.

CLAIM NO. 75000086 February 17, 1981

DONALD D. FAST, JR., CLAIMANT
Pozzi, Wilson, et al. Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board issued its Own Motion Order of September 22, 1980 
reopening claimant’s claim for a worsened condition related ro 
claimant's September 19, 1972 industrial injury.

The claim was submitted for closure and the Evaluation 
Division of the Workers' Compensation Department recommends 
claimant be granted additional compensation for temporary total 
disability from June 13, 1980 through July 21, 1980 and an award 
of 37.5® for 25% loss of his right leg in lieu of prior awards.

The Board concurs with the recommendation of the Evaluation 
Division with the exception that temporary total disability 
should be from July 21, 1980 through July 31, 1980.

IT IS SO ORDERED.

m
-496-



m

February 17, 1981

EUGENE W. FISHER, CLAIMANT 
Mike Dye, Claimant's Atty, ,
SAIF, Legal Services, Defense^Atty. 
Own Motion Order

- CLAIM NO. C 88978

Claimant, by and through his attorney, request the Board 
exercise its -own motion jurisdiction pursuant to ORS 656.278 
and'reopen his claim from a July 27, ,1967 industrial injury 
for a worsened ,condition.. Claimant's aggravation rights 
expired September 11, 1973. • ’

The Board, after giving due .consideration to this matter, 
based on the evidence presented, .denies, claimant's request.
The Board finds .the report, of Dr. Hoda dated June'20, 198 0 is 
not sufficient to establish that claimant' s'’worsened condition 
is related to his 1967 injury.' The report by the Orthopaedic 
Consultants of Decemher 16, 1980, offered by SAIF, finds a 
worsening of •• impairment due .entirely to the natural progression 
of claimant's underlying degenerative disc ..disease.

Claimant's request .for the Board to exercise its own motion 
jurisdiction is denied.

■ IT IS SO ORDERED. \ .

February 17, 1981CLAIM NO. C 364445

ROBERT GREGOR, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On December 23, 1980 the.Board issued its own motion order 
reopening claimant's claim, from an April 17, 1972 injury until 
closure pursuant to ORS 656.278.

Claimant underwent surgery, to correct neuromas in the 
painful forearm stump. Claimant'was medically stationary on’ 
January 7, 1981.

The claim was submitted for closure and the Evaluation 
Division_ of. the Workers' Compensation Department recomimended 
claimant be granted additional compensation for temporary total 
disability from November 11, 1980 through January 7, 1981 and 
no greater award of permanent partial disability. The Board 
concurs with this recommendation. .

IT IS SO ORDERED. -491-



CLAIM NO, 3W-10-9357 February 17, 1981

WALLACE E. JOHNSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board issued its Own Motion Order on September 15, 1980 
reopening claimant's claim for a worsened condition as of May 
16, 1980 as related to his March 1, 1974 industrial injury.

The claim was submitted for closure and it is the recom
mendation of the Evaluation Division of the Workers' Compensa
tion Department that claimant be granted compensation for 
temporary total disability from May 16, 1980 through December 
10, 1980 and ho further award of permanent partial disability 
above the 40% previously granted.

The Board concurs with the recommended compensation for 
temporary total disability, but feels that the prior award of 
40% unscheduled disability does not adequately compensate this 
claimant for his loss of wage earning capacity.

Claimant is 54 years of age and forever precluded from his 
regular occupation as a trucking yard foreman and driver. Dr. 
Gritzka's closing report indicates claimant has significant 
physical impairment. Attempts at vocational rehabilitation 
have failed. Claimant has a high school education with only 
other work experience in logging. The Board, based on the above, 
feels claimant is entitled to an award of 65% unscheduled dis
ability.

IT IS SO ORDERED.

CLAIM NO. C604-13464 February 17, 1981

PATRICIA L. ENGLISH KEZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Schvjabe, Williamson, et al. Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Own Motion Determination

The Board issued its Own Motion Order on December 1, 1980 
and reopened claimant's claim pursuant to ORS 656.278.
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-The claim was submi 

Division of the VJorkers' 
that claimant-be granted 
ability from September 2 
temporary partial disabi 
December 3, 1980 and no 
partial 'disability. The

IT IS SO ORDERED.

tted for closure.and the Evaluation 
Compensation Department recommended 
compensation for temporary total dis- 

9; 1980 through October 12, 1980 and 
lity from October 13, .1980 through 
further award be granted' for /permanent 
Board concurs with this recoiTimendation

CLAIM NO. 131-7G0507 February 17, 1981

EDWARD 0. MILLER, CLAIMANT 
Richard A. Sly, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

m

m

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 
656..278.

The Board, having■reviewed‘claimant's request and considered 
the contentions of the parties, finds claimant’s request' is 
without.merit. Claimant's request is hereby denied.

IT IS SO,ORDERED.

February 17, 1981WCB CASE NO. 79-8496

TOM MOORE, CLAIMANT
Peter Hansen, Claimant's Atty.
Mary Darifordv Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Request' for Review by Claimant

The claimant seeks review by the Board of the order of 
the Referee which affirmed the findings by the Field Services 
Division that claimant was ineligible for an authorized 
vocational rehabilitation program.
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The Board, after de novo review, reverses, that order.
The Workers' Compensation Department's Administrative Rules 
define a vocationally handicapped worker as one "unable to 
return to his regular occupation because of permanent residuals 
of an occupational injury or disease and who has no other 
skills, aptitutes or abilities which would enable him to re
turn to gainful employment." The Board finds claimant fits 
this definition and had it not been for claimant taking it upon 
himself to commence school while awaiting the actions of Field 
Services Division and then finding himself in a financial 
bind and being forced to seek employment, claimant would have 
been found to be vocationally handicapped by that Division.

It is difficult for the Board to conceive of a worker 
who earned $7.00 per hour in 1977 , whose pay would now be $9.0,0 
per hour, but who went to work in 1979 at 3.79 per hour as hav
ing been returned to gainful employment.

Taking into consideration the definition of "gainful" ac
cording to OAR 433-22-30^1 "to be gainful requires an occupa
tion to be something at which a worker can make a reasonable 
wage." The Board finds claimant’s wages with Tektronics did 
not constitute a "reasonable wage."

At the time of hearing, claimant was employed using the 
skills he learned from his schooling, albeit though he did not 
quite complete the required courses. The Board concludes that 
claimant is eligible for vocational rehabilitation services 
and is a vocationally handicapped worker. Further the Board 
concludes that the finding by the Field Services Division that 
claimant was not a vocationally handicapped worker since he 
was employed is, in our opinion, a violation of the Department's 
own rules.

ORDER
The order of the Referee, dated April 24, 1980, is 

reversed.

The Department is hereby ordered to reimburse claimant 
for his expenditures of tuition, mileage, etc., while he was 
in machinist school and the carrier is to pay him compensation 
for temporary total disability. The carrier is allowed to 
apply for reimburseable temporary total disability from the 
Department.

m

#
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WCB CASE NO. 80-5271
\ , . . I

BILL E. PAINTER, CLAIMANT:
Brian L.--Welch, Claimant' s . Atty. 
Marcus K. Ward, Attorneyor SAIF. 
Order

February 17, 1981

A request for reviewIwas received,by the Board on the 
Interim Order issued by Referee McSwain dated December 16, 
1980 . k -

I - ' ■
Said order carries no appeal rights, and, as such, the 

Board has no jurisdiction to review this case. The order 
of the Referee stands. ;

IT IS SO ORDERED. : .

WCB CASE NO. 79-4898 February 17, 1.981

m
JOHN SIMMONS, CLAIMANT ‘ -| ■ •
Lyle C. Velure and Jerry E. Gastineau, Claimant's Attys. 
SAIF, Legal Services, Defense’ Atty.
Request for Review by SAIF ' • ‘

The SAIF Corporation! (SAIF) seeks Board review of the 
Referee's order which remanded claimant's claim to it for • 
'reopening to provide further medical services and temporary 
total disability compensation. Compensation was to commence 
June 13, 1979 with penalties assessed on amounts not paid 
from that date forward. Attorney fees were granted equal to 
$750, plus 25% of the temporary total disability compensation 
not to exceed $750, plus ,25% of the subsequent permanent 
partial disability compen'sation which claimant may receive 
when the.,claim, is closed.'

I

The Board, after de novo review, affirms and adopts the 
findings and the majority of the conclusions reached by the 
Referee in his order, a copy of which .is attached hereto and 
made a part hereof. The Board does not find the claimant''s 
attorney is entitled to ah attorney fee out of any subsequent 
permanent partial disability claimant may receive at the time 
the claim is.closed. That portion of the Referee's order 
should be.'deleted. :

m
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.ORDER

The order of the Referee, dated May 14, 1980, is modified.

The last paragraph on page seven of the Referee's order 
is hereby deleted.

The remainder of the Referee's order is affirmed.

■Claimant's attorney is hereby granted as a reasonable 
attorney's fee the sum of $200, payable by the SAIF Corpcr'ticn

CLAIM NO. C 444778

CRAIG E, ATWELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

February 18, 1981

The Board on November 27, 1979 issued its Own Morion Order 
reopening claimant's claim on October 25, 1979.

The claim was submitted for closure and the Evaluation 
Division of the Workers' Compensation Department recomr.ended 
claimant be granted compensation for temporary total dis
ability from October 25, 1979 through December 18, ISBC and 
no further award of permanent partial disability. The Board 
concurs with this recommendation.

#

IT IS SO ORDERED.

WCD- CASE NO. 8 0-544 0 February 18,. 1981

LARRY J. BARNETT, CLAIMANT
Gallon, Popick S< Scott,. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Dismi.ssal

Since the Order by the Referee dated December 18, 1980 
is not a final order, it is not appealable. Therefore, the 
Board is without jurisdiction 'no review this case at this 
time. , -

IT IS HEREBY ORDERED that this Request for Review is 
dismissed.
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February 18, 1981

m

MYRL C. BLL’I-F'v, CLAIMANT 
Lang, Klein, et al. Claimant's Attys. 
SAIF, Legal Services, Defense Atty.' 
Request for Review by' Claimant

'IVCB CASE NO. 73-9709

Claimant seeks Board review of the Referee's order which- 
found she 'was not in need of further medical treatment or time 
loss after September 15, 1978 nor entitled' to reimbursement of 
mileage expense for travel to medical treatment, and granted 
her an award equal to 80° for 25% unscheduled'disability for 
injury to the low back.

A correction should be made on page four- of the Referee's 
order. In the second full paragraph, the Referee’'s statement 
that claimant received unemployment compensation from January 
1979 through April'1979 is incorrect. Claimant-, applied for bene
fits between January and April 1978 but was denied benefits due 
to the reason she quit work and the fact that she was unwilling 
to work nights and weekends. Also, the date of the original 
injury was March 20, 1977', not March 21. VJith these expections, 
the Board finds'the Referee correctly recited the facts of this 
case in his order and adopts them as its own.

On January 2, 1978, according to the testimony and the 
medical, reports, claimant suffered an aggravation of her March 
20, 1977 industrial injury. She continued to work, however, 
until January 14 when she quit because' of tension caused by a 
co-worker. The employer was,aware that claimant strained her 
back in early January and'is not prejudiced'by claimant's fail
ure to file a claim. Claimant first saw a doctor on January 
26. Dr. Reuer indicated the claim, should be reopened for treat
ments so that she could be re-employed. Although he didn't 
write this report until March 22, he later indicated that as of 
January .26, 1978,' claimant was not capable of doing her regular 
work and she needed additional medical care due to this, aggra
vation of her original injury. The claim was accepted as an 
aggravation claim by the SAIF Corporation, but time loss was 
not commenced until June 3, 1978 based on’a report by 'Dr. Peter
son. The Board concludes that under the provisions of ORS 
656.273(3), claimant is entitled to temporary rotal disability 
compensation from January 26, 1978 until closureSeptember 15,
1978. ' ■ ■ • ■
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The Board concludes that claimant's claim.has been 
properly closed based on Dr. Pasquesi's examination of Sep
tember 15, 1978. However, under the provisions of ORS
656.245, claimant is entitled to medical services for con
ditions related to her industrial injury. There is no doubt 
that the services provided by Dr. Peterson are related to 
her injury. Dr. Peterson was claimant's treating physician 
when she lived in Hermiston and she has total confidence in 
him. Dr. Pfeiffer's testimony at the hearing actually 
strengthened claimant's contention that she should be' allowed 
treatment with this doctor rather than one in her hometown of 
LaGrande. There is no authority which allows SAIF to uni
laterally terminate payment of services and mileage for rea
sonable costs incurred as a result of the industrial injury. 
Penalties should be assessed for the SAIF's failure to pay for 
Dr. Peterson's services and for unilaterally cutting off 
mileage costs.

The Board agrees with claimant that there is no medical 
basis for the Referee's statement that her psychological 
condition "pre-existed" her injury.

The Board concludes claimant has been adequately compen
sated by the 25% award granted by the Referee and would affirm 
that portion of the order.

ORDER

The Referee's order dated April 4, 1980 as amended on 
May 30, 1980 is modified.

Claimant is entitled to additional temporary total dis
ability from January 26, 1978 through June 2, 1978.

Claimant is entitled to medical services provided by Dr. 
Peterson which are related to her back injury of March 20,
1977. Claimant shall be paid for any reasonable mileage,in
curred as a result of these visits. SAIF shall pay to claimant 
as a penalty 25% of these amounts due and owing as of the date 
of the hearing. Claimant's attorney is entitled to a reason
able attorney’s fee equal to $350 for his efforts on claimant's 
behalf.

The remainder of the Referee's order not dealing with the 
above issues is affirmed.

Claimant's attorney is granted as a reasonable fee a sum 
equal to 25% of the increased temporary total disability granted 
by this order, payable out of said compensation as paid, not to 
exceed $750.

#
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m RICHARD L.; HOSLEY,. CLAIMANT 
Rolf Olsonj, Claimant's Atty.
Moreen K.; Saltveit, Employer's Atty 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

.. • ; WCB CASE NO. 78-5897 Februa-rv 18,.' -.1981

Claimant seeks Board review of the Referee's order which 
affirmed the insurance carrier's denial of industrial injury.

.The i'ssues are compensability of the claim and failure to 
give timely notice pursuant to ORS 656.265.

I ' , * ’

Claimant alleges that he is disabled as a result of the 
heavy physical work he was required to perform for two days in 
July .19.77 v/hile ^assigned to the "Americana" line of the cannery 
where he v/orked. (Tr. 34-37,'35) When claimant felt he could 
no 'longer jbear the pain of the "palletizing" assignment,' he 
requested .assignment to lighter work. (Tr.. 33, 38) He con
tinued working at the.cannery until November 29, 1977. (Tr. 39)

Claimant, reported no industrial injury or illness, al
though it lis a procedure at the employer's plant to report all 
injuries- (Tr. 8) and despite the advice to report to the 
nurse that.he received from the person with whom he rode to 
and from work. (Tr. 33) The first report of injuries was when 
claimant filed an industrial claim on May 11, 1978. (Hr. Ex. 
B-1,). i ■

Claimant has a-prior history of neck problems dating back 
to a loggijng accident'in 1955 in which he suffered a broken 
neck when !a tree fell on him. (Tr. 38 ,- 46) Claimant underwent 
surgery in 1966 involving an anterior cervical fusion perform^:;d 
by Dr. H. Ia. Spady, (Hr. Ex. A-3), and suffered neck pain in 1970 
following ia head: injury caused by a blow from a bumper jack.
(Tr._ 45, 46)

Following the alleged 1977 industrial'injury, claimant 
first sought medical treatment in May of 1978 when he con
sulted .Dr Spady , the surgeon who had performed his 1966 
fusion. (Tr. 40) He then-attempted to reopen an old.1966 
disability, claim but was told that too m.uch. time had elapsed.
(Tr. 49) ; '• ' .
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Respondent alleges that there is no causal relationship 
between any alleged palletizing over a two day period in July 
1977 and claimant's present disabilities; that the claimant's 
medical problems result from a gradual deterioration of 
claimant's prior fusion. Respondent asserts that claimant 
is now barred- from asserting a claim as a result of his fail
ure to give timely notice to the employer as provided by ORS 
656.165, and that the employer has, in fact, been prejudiced 
by the lack of notice.

Failure to give notice to an employer within 30 days, 
after an accident or injury is excused by ORS 656.265(4) if:

(1) the employer had knowledge of the accident or 
injury, or was not prejudiced by reason of the 
failure to give notice; or

(2) the insurer or employer had begun making compensation 
payments; or

(3) the notice is given v/ithin one year after the date 
of the injury and the worker can establish in a 
hearing that he had good cause for his failure
to notify the employer within 30 days.

Only one of the above statutory exceptions need be satis
fied. Wilson V. SAIF, 3 Or. App. 573, 475 P2d 992; Widener 
V. LaPac. Corp., 40 Or. App. 3, 594 P2d 832. Since the sta
tutory provisions are separate, independent clauses, if the 
employer fails to show that prejudice did, in fact, result, 
then clairr.ant need not sustain the burden of establishing 
good cause for his late filing. On the other hand, if the 
claimant established good cause at the hearing for his late 
filing, it is immaterial whether prejudice to the employer 
resulted from that, late filing.

Whether an industrial injury did, in fact, occur is not • 
yet in point, but whether the claimant sustained the burden of 
establishing good cause for late notice of his claim, alleging 
that an industrial injury occurred.

Claimant has the burden of establishing that good cause 
did exist. Claimant testified that he did not file a claim 
or notify the employer at the outset of his physical problems 
in July 1977 for several reasons:

1) He feared he v/ould be fired and needed the job 
(Tr. 37, 38, 54, 62) and hoped to return to 
work at the cannery the following season.
(Tr. 39)

m
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# (2) He initially thought his neck and arra pains 
might be a "continuation" .of earlier problems- 
surrounding his earlier industrial accident 
a.nd spinal fusion performed in 1966. {Tr. 35) 
The confusion is further evidenced by his un- ■,

• successful efforts to reopen his earlier 
claim. (Tr. 4 9') '

(3) Believing the pain would siii':ply go away if he 
could get transferred to lighter work and 
away from the particular job on the Americana 
belt (Tr. 39, .63), he was not certain,whether
'he had actually suffered an injury until the 
pain did not subside. ' No until after he con
sulted a surgeon in May'1978 did he believe he 
liad suffered an injury for which a claim should 
be filed. (Tr. ___ )

(4) ‘His emotional and mental state, diagnosed by 
the Veterans’ Administration Hospital as manic- 
depressive, and his heavy drinking habits pre
vented- the clear- thinking necessary to decide 
to file a claim. (Tr. 40)

#

In Wilson v. SAIF, supra, the court noted:

"The hearing of ficer - found that because clairriant 
had suffered prior industrial accidents, he must 
have had some awarene'ss ■ of the requirements of the 
Workm'en' s Compensation Law; that claimant was not 

. diligent in pursuing other possibilities of in
dustrial coverage such as workmen’s comipensation 
in Idaho...; and that, for these reasons, claimant 
did not'have 'good cause.' - The circuit’court found 
otherwise.
"...jiustice would be vexed if claimant's injury 
went I'uncompensated solely because his own confusion 
resulted in his failure to file within the 30-day 
period. We hold, in agreement with the circuit 
court, that the claimant has established good cause 
for failure to give notice within 30 days..." 
(emphasis added).

#

Claimant's testimony concerning his decision not to tell 
the. employer .of his physical problems.is uncontroverted and,- 
absent evidence.to the contrary or a finding that the, witness 
is less than.credible, must be accepted.

-Consistent with the dictum of the Wilson decision, the 
Board.finds that claimant established good cause at the hearing 
for.his failure to give notice within 30 days.
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Because the provisions of ORS 656.265(4) are separate, 
independent clauses, one of which has already been satisfied, 
a showing of prejudice to the employer, if any, is immaterial.

Did the claimant sustain a compensable injury? Dr. H. A. 
Spady, who treated the claimant since September 1966 , could not 
relate the type of work that claimant was doing to the kind of 
problem he had because the type of work involved would cause 
low back problems, not neck problems. Dr. Spady concluded 
that claimant's symptoms were related to a degenerative change 
in claimant's neck. (Cl. Ex. 1)

The only other witness called to testify 'concerning the 
possible causal relationship between the work and the claimant's 
medical.problems were Kenneth Shober with whom claimant rode to 
and from work each day. Shober testified that claimant told him 
he had injured his right arm by lifting too much while palletizing 
(Tr. 32) Shober then advised him to talk to the superintendent 
or his supervisor to ask for lighter work. (Tr. 31)

Compensation cannot be awarded unless there is competent 
medical evidence 'that a medical-causal relationship exists be
tween the employmient and any resultant disability. Riutta v. 
Mayflower Farms, 19 Or. App. 278, 527 P2d 424 (1974).

The Board finds that claimant failed to prove by a prepon
derance of the evidence that a medical-causal relationship 
exists between an industrial injury and , any resultant dis
ability. Consequently, the Referee's denial of industrial 
injury must be affirmed.

ORDER

The order of the Referee, dated June 30, 1980, is affirmed.

liCB CASE MO, 8 0-44 32 February 18, 1981

JOSEPH J. KOPPERT, CLAIMANT 
Michael Rosenbaum., Claimant's Atty.
Da.ryll Klein, Employer’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Fm.ployer

The employer seeks Board'review of the Referee's order 
which awarded 60% unscheduled permanent partial disability 
for claimant's low back injury from v/hich claimant developed, 
a low back strain superimposed upon a degenerative spine con
dition, arising from his employment as a shipping clerk for a 
toy warehouse distributing plant. The Referee's July 22,
1980 award represented an increase of 50%. over the Determina
tion Order which, on April 23, 1980, awarded 10% permanent 
partial disability compensation.

-508-



#

m

The issue is the extent of claimant's permanent partial 
disability; ,

I '
Appellant argues that medical evidence in the record in

dicates a 25% disability rating; that-the medical evidence 
is uncontroverted and does not support even one-half of the 
amount awarded; and that the claimant has been retrained in 
a field which would bring earnings of between $1,000 and $1,500 
per month according to expert testimony presented at the hear
ing. ^

Review of the record reveals that as far back as December 
1977, a vocational rehabilitation counselor observed that.
This claimant's prognosis is somewhat questionable due to his 
age and limited positive aptitutes (Ex, 40-8) . '

It should be noted that medical evidence of a, 25% phy
sical impairment does not .automatically dictate an • identical, 
or numerically similar' finding of the extent of permanent par
tial disability. It would be error to attempt to separate 
physical disability and loss of earning capactiy in making' 
an award. ! Ford v. SAIF, 7 Or. App. 549.

Oregon Revised Statutes provide;

."The criteria for rating of disability shall be 
jthe permanent loss of earning capacity due to 
the compensable injury. Earning capacity is the 
ability to obtain and hold gainful .employment in 
the broad field of general occupations, training, 
'skills and work experience." ORS: 656.214 (5)

The Board finds that the Referee properly considered 
all ’these-factors in arriving at his determination.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof.

!

i ORDERi
The order.of the Referee, dated July 22, 1980 , is affirmed

Attorney’s fee in' the sum of $250 is hereby awarded to 
claimant's attorney, as and for a reasonable fee for represen
tation of'claimant in this appeal.

-509-



February 18, 1981
LAONZO MURPHY, CLAIMANT 
Chajrles Paulson, Clainant's Atty. 
Thomas E. McDermott, Employer's At tv. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Emplover

WCB CASE NO. 79-10893

The employer seeks Board review of the Referee's order which 
found no compensable worsening of claimant's condition but 
reversed the denial for medical care and psychological care 
from claimant's hospitalization.

The Board, after de novo review, would reverse the Referee's 
order in its entirety. The evidence indicates that on December 
10, 1978 claimant and his wife had a family dispute and the 
police were called. Mr. Sauter, a witness and manager of the 
apartment complex, testified he did not see any physical contact 
m.ade between the police and the claimant. The claimant, however, 
testified he was. in the street trying to get the car keys away 
from his wife and the police restrained him by grabbing nim by 
the shoulders from behind and pulling on him. Claimant was 
asked:

m

Q.
worse?

Do you think that the policemen holding you made it
#

A. i.t could have. It's worser now. (tr 26)

Claimant testified that following . this, incident 'he had in
creased pain and sought out medical attention.

This testimony of the claimant is totally supported by Dr 
Thomas who saw claimant two days later, December 12, 1978. Dr 
Thomas felt this new injury complicated things and made it 
impossible for him to differentiate how much of claimant's 
present pain was caused by the new injury and how much was 
caused by the prior injury.

The Board concludes that the totality of evidence is that 
claimant suffered a new and intervening injury in December 
1978 .

Dr. Thomas hospitalized claimant from November 16, 1979 
to November 23, 1979 and be a report dated November 20> 1979 
again reiterated that he could not state which injury was re
sponsible. Therefore, claimant has failed in his burden of 
proof.

-510-



m j ',C- ORDER

The order of the Referee, dated July 8, 1980, is reversed 
in its entirety.. ^ •

The denial of reopening and medical care dated November 
26, 1979 is affirmed.'

f'JCB CASE NO. 78-4951

SEERE E. BEESON, CLAIMANT 
VJalter Aho, Claimant's Atty.
Keith D. s'k.elton. Employer's Atty. 
SAIF, Legal .Services, Defense Atty. 
Own Motion Order

February 23, 1981

#

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction and reopen.claimant's 
claim for :a worsened condition related to her January 1972 
occupational disease.

By letter dated February 4, 1981 the employer, by and 
through its attorney, opposed such reopening.

The Board finds that claimant's request to reopen is with
out merit.' "The evidence presented offers-no medical proof of 
any worsened condition related to her industrial exposure. , 
Claimant's request for the Board to exercise' its. own-motion 
jurisdiction, pursuant to- ORS 656.278, is denied.

IT IS SO ORDERED. • ' • '

WCB CASE NOS. 80-9781 & 80-11,106 February 23, 19.81

LARRY BRUCE, CLAIMANT
Dan O'Leary, Claimant's Atty.
S.AIF, Legal Services, Defense Atty. 
Referring ' for Consolidated Hearing

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen his claim for a worsened condition arising out of his 
August 21/ 1971 industrial injury.
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Claimant has requested a hearing on a denied claim for an 
alleged injury of July 31, 1980 which is set for March 5, 1981.

The Board hereby refers this own motion matter-to the Hear
ings Division for the Referee to take evidence on the issue of 
whether claimant's present condition is related to the 1971 in
dustrial injury at the same time as he hears the issue of com
pensability on the alleged July 31, 1980 injury. The Referee is 
hereby instructed to have a transcript of the proceeding prepared 
and submit it to the Board together with all other evidence 
intoduced at the hearing on the own motion matter.

IT IS SO ORDERED.

SAIF CLAIM NO. GC 242435 February 23, 1981

RICHARD BULT, CLAIJ'IANT
J. David Kryger, Claimant's Attv.
SAI^’, Lcga 1' Services, Defense Atty.
Ov;n ''■’;otion Determination

The Board issued its Own Motion Order-on December 1, 1980 
reopening claimant's claim for a worsened condition resulting 
from his April 28, 1970 industrial injury.

The claim having now been submitted for closure, the 
Evaluation Division of the Workers' Compensation Department 
has recommended that claimant be granted compensation for temporary 
total disability from September 6, 1979 through' December 30, 1980, 
less time worked but no additional award for permanent partial dis
ability. The Board concurs with this recommendation.

Claimant's attorney did not provide an attorney fee agreement 
and therefore the Board will not grant claimant's attorney a fee 
at this time.

IT IS SO ORDERED.
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m LEE COLE, GLAX.MANT- ?_
James-'0 ' Neal , • •Claimant' s Atty.
SA.IFLegal Services, Defense Atty. 
■RecTuest. for review- by Claimant

■ . V/CB CASE NO. 8 0-1786 February 23, 1981

A motion to dismiss board review of the above entitled 
matter was•received by the Board February 11, 1981 on the. 
contention that the SAIF Corporation was not served witn-notice 
of reques-t for review,

* i * . • ' . '
The request for review by the claimant dated January 22./ 

1981 shows'service on the' SAIF 'Corporation. ' .Therefore, the 
request to dismiss is hereby denied/ and this matter will be 
placed on *'the review docket to be reviewed by the'Boara in' 
due course. ....

WCB CAGE NO. 80-1007 ^ February 23‘, 1981

m
RICf^A.RD A.:'DAVIDSON, CT.AI.MA.vj; ^ 
Michael R. ^'•Stebbins ,• Claimant's Atty 
Paul L. .Pqess, -Atty. for SAIF, ■ 
Request-for Review by SAIF

This 'is an appeal by the'SAIF. They contend:

"...that the case of Weller v. Union . Carbide Corp♦ ,
-- - -|288,.Ori 27, 602 P2d 259 (1979) is applicable in this

• • rcase, and when applied to the facts,.the claim will 
..j-be found not compensable."

The issue jraise'd by'the employer is whether the rule of Weller 
(supra)' applies in both 'injury and occupational disease 
claims. ' v • '

The narrower issue is whether claimant's .carpal, tunnel 
syndrome (bilateral) is compensably related to the 'December 
12, ‘1979'industrial accident (emphasis added).
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The Referee found that the rule of Weller, does not apply to 
accidental injury claims but is applicable only to occupational 
disease claims. We disagree. Although VJeller involved an 
occupational disease, we find nothing i.n that decision which 
restricts its application only to claims of occupational 
disease. Weiler and those cases decided with it speak in 
terms of "work activity and conditions;", in Gibson v. SAIF, 
(citation omitted), the court noted that no one involved was 
sure whether the claim for compensation was based.on injury or 
occupational disease and proceeded to apply the test set forth 
in Weller. We believe this line of -cases should be applied 
where evidence demonstrates an underlying pathological condition 
in the worker's body. The question then is not whether we are 
dealing with an occupational disease or an occupational injury 
but whether the underlying disease (pathological condition) has 
been worsened. We find Weller does apply in this case' and.agree 
with the Referee that under V/eller carpal tunnel syndrome 
(bilateral) is not compensable.

#

We find there is no proof in this record to establish 
the industrial accident of December 12, 1979 caused any 
injury to the claimant’s wrists. We find compelling evi
dence that the claimant had carpal tunnel syndrome before 
December 12, 1979 and that it was symptomatic. The claimant 
had symptomatic carpal tunnel syndrome when he was first 
examined subsequent to the December 12, 1979. accident, and 
it had been symptomatic for an indeterminate period of time.
It is for this reason we give little weight to Dr. Ellison's 
opinion on causation. His "temporal relationship" opinion 
must fail in the face of his statement that claimant had no 
symptoms prior to the December 12, 1979 fall. This is 
contrary to the early history.

Dr. Nathan, who performed the surgery, felt that his 
findings at surgery indicated a long standing compression of 
both median nerves. Dr. Nathan's opinion was that he did 
not feel that claimant's employment from November 6, 1979 to 
Decem^ber 12, 19.79 and including the accident (fall) of 
December 12, 1979 had caused or aggravated the bilateral 
carpal tunnel syndrome. The mechanism of the December 12,
1979 fall, as related to Dr. Nathan by the claimant, indicated 
no injury to either wrist.

We find Dr. Nathan's opinion pursuasive. Ke was the 
treating physician, he performed'the surgery, he had a 
complete and accurate history. The claimant has failed to 
prove his case. The. denial is approved.

ORDER

The order of the Referee, dated July 25, 1980, is 
reversed in its entirety.

The SAIF's denial of January 22, 1980 is restored and 
affirmed. -514-
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WCB 'CASE NO. 7 9--6 815 February 23, 1981

VJAYNE.’-FLISRAM, CLAIMANT
winner, Bennett et'-al. Claimant’s Attys. 
Keith D. s’kelton. Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

Claimant seeks Board review of'the Referee's order which 
granted him compensation from'July 2, 1979 to August 8, 1979.' 
on account; of a temporary aggravation., Claimant contends he 
is entitled'to compensation through August 14', 1979 and compen
sation from August 14, 1979 through January 1, 1980,' the period 
of time he! was working with Comprehensive Rehabilitation Ser
vices before being placed in a vocational rehabilitation program.

The Board, after de novo review, concludes that claimant 
has failed; to prove his case. ORS 656.268(5) indicates that 
claimant's; temporary total disability compensation is paid ”... 
while he is enrolled in the authorized vocational rehabilita
tion program.” He was not enrolled until January 1980, and the 
Board affirms the Referee's decision in this matter. .

The Board also finds that•claimant failed to prove his 
claim for temporary aggravation during* the period July 1, 1979 
through August 8, 1979. The doctor who first saw claimant 
failed to 'submit a report of his findings. Dr. Utterback wrote 
several reports, but only one comes even close to fulfilling 
the requirements set out in ORS 656.273. In Dr. Utterback's 
July 25, 1'979 report, he stated that claimant had been off work 
for about ten days when he was first seen on July 11 and he 
would probably be off another two weeks. He failed to indicate 
that he authorized time loss and the strong inference is that 
claimant was off because he chose to be off. The doctor found 
nothing objective on which to base claimant's complaints. The . 
x-rays of |the shoulder taken on July 11 were normal. Another 
statement made by Dr. Utterback which has convinced the Board 
that this iis not an'aggravation'claim notes: "We consider him
essentially the same as was his status when declared medically 
stationary on 1 March 1978'." There is no evidence - that claimant'
condition .'related to his original industrial injury has 
worsened, i The only treatment provided during this time was 
injections. Claimant indicated•that he was not released to 
work until August 14, 197.9, but there is no evidence in- the 
record to 'indicate this. The Board is permitted to review 
.only the evidence that was before the Referee unless an 
agreement iis reached to admit additional evidence. The 
Board cannot consider any reports attached to claimant's 
brief at this time. • .
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The Board concludes that claimant has not proven by a 
preponderance of the evidence that he has suffered an aggrava
tion of his 1975 industrial injury, nor that he is entitled 
to compensation for the period August 14, 1979 through January 
1, 1980. The Referee's order should be modified.

ORDER

The order of the Referee, dated July 24, 1980, is modified

The denial of the carrier, dated July 24, 1979, is- 
affirmed.

That portion of the Referee's opinion that found claimant 
was not entitled to temporary total disability from August 
21, 1979 to January 1, 1980 is affirmed.

€1

February 23, 1981WCB CASE MO. 80-7360

DAVID W, GORDON, CLAIMANT 
J. David^Kryger, Claimant's Atty. 
SAIF, 'Legal Services, Defense Atty. 
Own Motion Order

On May 9, 1980 the Board referred claimant's request for 
own motion reopening to its Hearings Division to be set for a 
hearing to determine if claimant's condition is related to his 
February 28, 1973 injury and .whether it has worsened since 
the last av;ard or arrangement of compensation. If the Referee 
so found, he was to determine the claimant's extent of perman
ent disapility.

On January 30, 1981 the Referee recommended the Board deny 
claimant's request for own motion based on his failure to prove 
a worsened condition related to the industrial injury. The 
Board affirms and adopts the Referee's recommendation as its 
own, a copy of which is attached hereto and made a part hereof.

ORDER

Claimant's request for-own motion relief,' dated January 
2, 1980, is hereby denied.

m

m
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iPursuant to notice hearing convened on Noveiriber 17, 1980
in Salem, Oregon and was continued for further evidence and a 
Transcript -of the Proceedings. The clairnant v;as presenc and was 
re;:)rcsented by Mr. J. David Kryger. The SAIF Corporation was 
represented by Mr. Quintin 3. Estell. Post-hearing, 'Exhibits 1 
through 149 were received in evidence. Tne record was closed on 
DecePuber 10 , 1930, after receipt of the. Transcript of the Proceeding

INTRODUCTION '

ISSUE : . '

• Whether the Workers' Cor.iepnsation_ Board should issue 
an Own Motion Order and reopen clairaant's claim pursuant no 
claimant's'request of January 2 , 1930 , i.e., whether.claimant's 
condinion has 'worsened since the last aw'ard or arrangem.ent of 
compensation of Decemiber 6, 1977 and, if so,' the extern of 
claimciht' s ! permanent disabili ty.
FINDINGS OF FACT ’ ' . ‘ • ' •

.Claiman 
on February 28 19 
'was diagnosed as a 
vertebra. :On Apri 
the condition, i.c 
received extensive 
closed by Stipulat 
date, claimant lias 
disability'award o 
scheduled permanen 
'to 22.5 degrees, f 
1977 was ciaimant*

t., then a sign painter, v/as conpensably injured 
70 when he fell from.a scaffold. His injury 
compression fracture at the tenth dorsal 

1 6, 1971, surgery was performied to correct 
., a fusion from D9 to Dll. Claimant, thereafter, 
conservative treatm>ent. The claim v/as. finally 

ion of the Parties of December G, 1977. To 
received' a total unsciieduled permanenr partial 

f 80 percent, equal to 256 degrees, and a' 
t partial disability award of. 15 percent,•equal 
or doss of'use of the right leg. Decemiber .6, 
s last award or arrangement of compensauion.

1 Claimant's chronic sym.ptoms since his. industrial injury 
of February 28, 1970 have been of chronic back pain, limitation 
of motion of the back, left leg pain and loss of strength of the 
left leg. .jClaimant's left leg buckles, or gives out, periodically. 
Claimiant' s! chronic symptoms result in limitations on activities 
requiring lifting, prolonged sitting, prolonged walking, prolonged 
standing and twisting and turning movements.

'! Claimant's chronic back symptoms and resulting limitations, 
based on uhe subjective assertions of he and h.is wife, have worsened 
since December 6 , 1977. Claimant's daily activities are nov/ 
minimal. He has given up playing cards, shooting pool and fishing.

#
his return 
occupation

j Claimiant' s chronic back symptoms and residuals prevent 
to regular, 'work as a sign painter, i.c. , his primary 
before the industrial injury. Claimant has not worl;ed 

rec'ulafly since the industrial injury of February 28 , 1970. He 
has not worked since December S, 1977, the date of the last award 
or arrangemient of compensation.
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claimant's sourco of income, and only income, is from 
a Veteran's Administration disability pension in the amount of 
$550.00 per month. He has drawn such pension for approximately 
the last four years.

Claimant has not been retrained under the auspices of 
the Field Services Division of the Workers' Compensation Deoart- 
ment even though he has been determined to be a vocationally 
handicapped person. The vocational representatives did not feel 
that retraining was feasible in claimant's case because of his 
chronic physical condition.

Dr. Chester, claimant's treating physician be 
last award or arrangement of compensation, examined clai 
October 5, 1979 regarding his chronic back complaints, 
felt that claimant had significant residuals because of 
trial injury. The doctor was unable to tell from an obj 
medical standpoint w’hether claimant’s condition had wors 
the passage of time. The doctor did not recommend any c 
treatment, or surgical intervention, to correct claimant 
condition. The doctor felt that claimant should be cons 
disability retirement because he felt that claimant was 
suitable candidate to return to regular w’ork taking into 
tion claimant's age, training, background and his subjec 
complaints about his physical symptoms and residuals.

fore the 
mant on 
The doctor 
his indus- 
ective 
ened with 
urative 
!s back 
idered for 
not a 
considera- 

tive

The staff of Orthopaedic Consultan f s,' P.C., located in 
Portland, Oregon, examined claimant in consultation on .March 27, 
1980. X-rays of the dorsal spine, among other things, revealed a 
solid, fusion from D9 to Dll and increased dorsal kyphosis secondary 
to the compression fracture at DIO. The staff did not recommiend 
any curative treatment for claimiant's back condition. The staff 
felt, however, that claimiant's overall strength had deteriorated. 
The staff opined, and felt, that claimant was. not'physically able 
to perform a gainful occupation.

Claimant is now age 56.

Claimant has a formal eighth grade education. He 
no other formal training or experience.

has

Claim.ant, on January 2 , 1980 , requested that 
Compensation Board exercise its own motion jurisdiction 
the claim, for the paym.ent of workers' compensation benef 
his condition had worsened after the last aw'ard or arran 
compensation of December 6, 1977. The SAIF Corporation, 
April 18, 1980, opposed an Own Motion Order to reopen th 
because the treating doctor had not recommended any cura 
ment. SAIF did not oppose an Order granting additional 
permanent partial disability. Thereafter, the Board, by 
of May 9, 1980 , referred claimant:'s Own Motion Request t 
Hearings Division of the Workers' Compensation Board so 
referee could determine whether claimant's condition had 
after the last award or arrangement'of compensation due 
industrial injury and, if so, the extent of claimant's p 
disability. -518-
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m
! All lay testimonies contained in the record are credible..

■ ! _ ' • 
conclusion's of law

'■ Claimant has failed ro prove, by a preponderance of the 
evidence, a compensable aggravation claim. In short, claimant has 
failed to establish that his condition has worsened since December 6, 
1977. 'Lay, testimony is insufficient to establish a "worsening" 
as this does not appear to be a simple or uncomplicated situation. 
Expert opinion is required to support the lay testimonies about 
claimant’s; worsened condition after December 6, 1977. Jacobson v. 
SAIF, 36 o'r App 789, 585 P2d 1146 (1978). Dr. Chester was unable 
to establi'sh, from, an objective medical standpoint, that claimant's 
condition had worsened. Dr. Chester's comments about claimant's 
inability -to return to regular work is based on claimant's subjective 
complaints only, about his chronic symptoms and.limitations. The 
staff of Orthopaedic Consultants expressed no opinion • about, 
whether claimant's back condition worsened after December 6, 1977. 
Neither Dr,. Chester' nor the staff of Orthopaedic Consultants recom
mended any curative medical treatment for correction of claimant's 
chronic ba'ck. condition after December 6, 1977, Additionally, the 
findings oh examination' made by the staff of Orthopaedic Consultants, 
on riarch 2-7 , 1980, when compared v/ith the findings on examinations 
made by other doctors .before-the last av-/ard or arrangement of 
compensation do not'appear to‘be substantially different. On the 
entire record, I am‘of-the•opinion there is a failure of proof.
Also, I am of the opinion that the issue of extenr of permanent 
disability is rendered'moot and should not be decided, since claimant 
has not proven an aggravation claim.

REC OMNEN DAT I Oil S ' ■

' I recommend' that the Workers' Compensation Board decline 
to exercise its own motion jurisdiction under ORS 656.276.

I WCB CASE NO. 78-6919
IJOYCE DEAnI hull, CLAIMANT 

Michael L.; Mowrey, Claimant's Atty. 
Keith D. Skelton, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

February 23, 1981

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matuer by 
the employer, and said request for review now having been

m withdrawn,
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IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operation of law.

WCB CASE NOS. 80-11, 282, 81-71 & 
81-228

February 23, 1981

STEVEN KASER, CLAIMANT
Allen & Vick, Claimant's Attys.
Scott Gilman, Employer's Atty.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order Referring for Consolidated Hearing

The Board issued an Own Motion Order Referring for Consolidated 
Hearing on January 28, 1981. The last paragraph on page 1 is 
hereby amended to read as follows:

The Board concludes.that it would be in the best interests 
of the parties if these cases were consolidated for hearing. 
Therefore, this case is referred to its Hearings Division to be 
set for hearing with the cases presently pending in this matter.
The Referee is instructed to take evidence to determine whether 
claimant's present condition is the result of claimant's injury 
of 1972, 1979, 1980 or not the responsibility cf any of them.
Upon conclusion of the hearing, the Referee shall cause a copy 
of the transcript to be forwarded to the Board together with his 
recommendation with respect to the own motion matter. He shall 
dispose of the other cases with an appealable order.

IT IS SO ORDERED.

#

WCB CASE NO. 80-11, 084

HAZEL STANTON LOVELL, CLAIMANT 
Rolf Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.; 
Own Motion Order

February 23, 1981

Claimant, by and through her attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 
656.278 and reopen her claim for.a worsened condition related 
to her industrial injury of March 30, 1975. m
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# .The medica!‘'evidence indicates that Dr. Lahiri recommends 
claimant .be hospitalized for a myelogram to see if claimant 
possibly has a herniated disc. On December 19, 1980 claimant 
was examined by the'Orthopaedic .Consultants who concurred, with 
the recommendation of Dr. Lahiri,

Based ion the evidence before us, the Board finds that 
cla'iraant is entitled to have her. claim reopened upon the hos
pitalization for the recommended myelogram.

IT IS,SO ORDERED.

CLAIM NO. 1-021596 February 23, 1981

FRED OZAN,i CLAIMANT
John Snarskis, Employer's Atty.
SAIF, Legal Services, Defense Atty. .
Amended Own Motion Order (Referring for Hearing)

On January 6, 1981, the Board issued an Own Motion Order 
in the above entitled matter referring this case to the 
Hearings Division. The Appeal Notice was inadvertently 
included oh that order.

Please be notified that the Appeal Notice is' hereby 
omitted from that Order.

1 ' • ■ •

IT IS' SO ORDERED.

WCB CASE NO. 79-3058-E February 23, 1981

LANCE P. REYNOLDS, CLAIMANT 
Delbert J.! Brenneman, Employer's Atty. 
SAIF, Legal Services,'Defense Atty. 
Request for Review by SAIF

The SAIF Corporation seeks Board review .of the Referee's 
order which determined he did- not have jurisdiction to grant
the relief it required.
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The Board, after de novo review, reverses the Referee's 
order. The case cited, Lynn W. Fletcher/ WCB Case No. 79-1808, 
is not on point with this case. The Fletcher case concerned the 
issue of attorney fees payable by one insurance carrier to•an
other and should not be used to determine the issue before us.
In the instant case, the Board finds that the Referee does have 
jurisdiction to hear the matter and has considered remanding this 
case to him for a decision. However, the Board feels that it is 
preferable to do whatever possible to prevent prolongation of 
litigation and has chosen to decide the case on the merits.
Under the set of facts in this case, the Board concludes that 
the basic concept of equity is of primary importance; The 
period of time in question was unquestionably the responsibility 
of Royal Globe and there is no reason they should be unjustly 
enriched because SAIF paid the compensation for them. SAIF is 
entitled to be reimbursed for any payments made on and after 
August 3, 1977, except for any duplicate payments made to claim
ant by Royal Globe.

ORDER .

The order of the Referee, dated July. 24-, '198.0., is reversed.

Royal Globe Indemnity is hereby ordered to pay to SAIF 
Corporation all sums paid by SAIF to claimant or as reimbursment 
to others as temporary total disability of claimant for periods 
on and after August 3,' 1977. This does not include any amounts 
which may have been made as duplicate payments to claimant by 
Royal Globe.

February 23, 1981WCB CASE NO. 80-10, 596

ADA C. DEL RIO, CLAIMANT 
Thomas A. Caruso, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Dismissal

A motion to dismiss SAIF's request for -review was received 
by the Board on the ground that the request for review was 
untimely filed.

Due to the 30 days falling within a weekend, the request 
is considered timely, and this case will be entered on the 
docket and reviewed as requested.

Therefore, claimant's request for dismissal of the request 
for review in this matter is denied.

IT IS SO ORDERED.

m
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# hd- WCBvGASE NO. 80r-1803 February 23, 1981

BARBARA RUI^P, ,CLAIMANT 
Dennis Reese, Employer's Atty.
SAIF, 'Legal^Services, Defense Atty. 
Order of Dismissal

The Board received claimant's request for review on 
February 5, 1981. Although service on the Board was timely., 
the service on the other parties was late. , ORS .656.289 
requires timely service on all parties. Therefore, this 
request for Board*review is hereby.dismissed, and the order 
,Gf: the-,Referee is final by operation of law.

IT IS SO ORDERED,

WCB CASE NOS. 80-1854 & 80-1855 February 23, 1981

VENDA SHACKELFORD, CLAIMANT ,
Mike Dye, Claimant's Atty.
Gary D. Hull, Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Employer

A motion to dismiss board review of the above entitled case 
was received by the Board February 3, 1981 with the contention 
that the employer, Dallas Nursing Home, was not served with a 
notice of request for-review.

The request for review by the SAIF 'Corporation dared 
January -19,, 1981 shows service on Dallas Nursing Home., There
fore, the request to dismiss is hereby denied, and this 
matter will be placed on the review docket to be reviewed by 
the Board in due course.

#
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WCB CASE NO. 795835 February 23, 1981

MICHAEL TORHAN, CLAIMANT
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Order on Review

This is an amendment to the Board's Order on Review dated 
February 6, 1981 in which a provision for attorney's fee was 
inadvertently omitted. ‘ ,

Claimant's attorney is hereby awarded a sum. equal to 25% 
of the increased compensation granted claimant in the February 
6, 1981 Order on Review, payable out of that increased compen
sation.

IT IS SO ORDERED.

February 25, 1981WCB CASE NO. 80-1338

LORRAINE ADAMSON, CLAIMANT 
Ronald M. Somers, Claimant's Atty. 
Roger Warren, Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

The claimant seeks Board-review of the Referee's order 
which affirmed the Determination Order denying the claim on 
the ground that claimant's injury was not a compensable injury 
within the meaning of the Act. The issue is whether claimant's 
fall on a public street before working hours was a compensable 
injury.-

The facts of this case are not in dispute:

On January 15, 1980, following a severe snow storm, claimant 
arrived in front of her place of employment at a cherry proces
sing plant in The Dalles where she had worked for eight years. 
Finding one employee parking lot filled with snow and the place 
where she usually parked to have no.vacancies, she parked para
llel to the curb on the west side of Madison Street. Employer's 
plant facilities are located on both sides of Madison Street. 
Claimant worked in a plant building located on the east side 
of the street.

0

m
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o
It was claimaii;ti|^s--;Customaryspractice to ar^rive early en

ough each morning to stop for a 20 or 30 minute visit at the 
plant^'s businessApff-ice before reporting to work across the 
s^treet.No;t aI^,emp^loyees go to the office before work, and- 
there^^ds^no r^guir^ment^that a ^plant worker do so.

On the day of the accident, rather than walk on the side
walk adjacent to the curb where claimant had parked, she walked 
down a traffic lane of the street because the sidewalk was 
covered in; snow, on-^ her way to visit the office.-

O

O

After.walking approximately two car lengths, claimant 
slipped on;the icy surface and fell on the public street.
She told the personnel manager about her fall. ' VJhen the 
8 o’clock bell rang, she crossed back over Madison Street and. 
reported to work for about three hours before going home be
cause she v/as not feeling well. At 3:30 she called the per
sonnel manager to-tell her she could not move. Her husband 
was called:home and took her to the emergency room of the 
local hospital.

The general rule,is that injuries sustained off the 
employer'si premises'while traveling to or from work are not 
compensable. Rohrs v. SAIF, 27 Or. App. 505 (1973). Some 
cases have' recognized an exception to this general rule and 
suggested injuries are compensable when they occur on a public 
street.adjacent to the employer's premises the employer ex
ercised control or partial control over the street where the 
injury occurred. Kringen' v. SAIF, 28 Or. App. 19 (1977);
Willis v. SAIF, 3 Or. App. 565 (1970).

Claimant argues that her employer exercised,partial con
trol over the public street where she fell based upon evidence 
that the employer spread salt on that street later on the day 
of claimant's fall. The Board finds this evidence insufficient 
to establish partial control based on the same policy reasons 
that prohibit use of "subsequent repairs" evidence in tort 
litigation. .

Even if the element of partial control were present, 
there is ah additional reason claimant's injury is not compen
sable. At the time of her fall, claimant was not walking to
ward the plant building where she worked on the' east side of 
Madison Street. Claimant was instead traveling in the opposite 
direction for a purely social purpose--a visit in the plant 
office.

Based on both the location of the accident (off premises, 
public street, no employer control) and the nature of claim
ant's activities (pursuit of personal interests, rather than 
employer interests), the Board finds that claimant's injury is 
not compensable.
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ORDER ^
The order of the Referee dated,July,2, 1980 .is affirmed.

February 25, 1981■ OWN MOTION NO. 81'“0035M 
CLAIM NO. D 68938

HOWARD ALDERSON, CLAIMANT ,
SAIF, Legal Services, Defense Atty. 
Own'Motion Order ,

Claimant requests the Board to exercise it's own motion 
jurisdiction pursuant to ORS 656.278 and .reopen'h'is' claim, ‘for 
a worsened condition arising out of his... industrial injury , of 
December 20, 1974 which necessitated surgery. ,

The. medical evidence indicates that.claimant underwent 
surgery for repair of a left 'inguinal hernia, recurrent, which 
Dr. McAllister found to be directly .'related, to his previous' re-' 
pair surgery in December 1974.

The Board 'concludes that the hospitalization, surgery and 
medical,care and treatment,will be provided under the. provisions 
of ORS.656.245 and the 'claim will not be reopened. The Board 
lacks pertinent infdrmation-regarding' claimant's employment or 
lack thereof and, until this information'is provided, claimant 
is not entitled,to compensation for temporary total disability.

IT'IS SO ordered! ' ■ ■

February 25, 1981• CLAIM. NO. C 322560 •

WILLIAM A. FRANKS, CLAIMANT 
Steven C.-Yates, Claimant's Atty. 
SAIF, Legal Servicesy•Defense Atty. 
Own, Motion Order

Claimant, by and through.his attorney-requests the 
Board to reopen his claim .pursuant .to ORS 65.6.278 for a, 
worsened condition arising out of his compensable industrial 
injury of August 1971. ..’.t , - . . •
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# The Board, ia'fter :-re viewing , the record, denies claimant's 
request, for the Board.to exercise its own motion jurisdiction. 
The' .evidence "-indicates' that claimant has not- been employed 
since 1975i and is> therefore, not entitled to compensation 
for: temporary ■-totaTi.disability . . .Claimant is entitled, how
ever, to continued psychological care and treatment under 
the provisions of ORS 656.245 so long as it is causally linked 
to his 1971 injury.

IT IS S0‘ORDSRED.

CLAIM NO. C 363657 February 25, 1981

ERNEST GAGE, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion’ Determination

The Board issued its Own Motion Order on September 22,
1980 reopening claimant's claim on July 31, 1980 when he was 
hospitalized, i •

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted compensation 
for temporary total disability from July 31, 1980 through' 
November 2j, 1980 and to an additional award of '6.75 for 5% 
loss of the left foot for a total award to date of 57.9%.

I •

The Board concurs' with the award granted for permanent 
partial disability but must deny any compensation for temporary 
total disability. -The evidence in the record is insufficient 
as to claimant's employment or lack -thereof.' If this informa
tion can be provided to the Board v;ith proof of actual, time 
loss from .work, the Board will consider it.

1
IT IS SO ORDERED.
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ARCHIE D. LAPPING, CLAIMANT./ , , J
SAIF, Legal Services,. Defense Atty.
Amended Own Motion Determination -

SAIF CLAIM NO. DC ,397390 February-25, 1981

The Board issued its Own Motion Determination on the 
above-entitled matter on October 22 , 198 0.. That order granted 
claimant compensation for temporary total 'disability commenc
ing November 12, 1979.

Subsequently claimant requested that the temporary total 
disability compensation be commenced as of June 12, 1979 instead 
of November 12, 1979. The SAIF Corporation objected to the 
June 12,'1979 date but was not- opposed'-'.to...changing the commence
ment date to July 11, 1979.

The Board finds the ■ medical*'report of- Drg Brookhart in
sufficient to commence temporary total', disability as of June 12, 
1979 but finds when claimant sought treatment from Dr. Cherry on 
July 11, 1979 to be the proper date for reopening.

Therefore, the Board hereby .amends .its Own Motion De.termina- 
tion to reflect claimant's entitlement to compensation for 
temporary total disability commencing July 11, 1979.

• IT IS SO ORDERED .• •• ' . ■ •

CLAIM NO.- A 872730 February 25, 1981

JOHN D. MIZAR,: CLAIMANT-
Galton, Popick & Scott, Claimant's Attys. 
Lang, Klein,.- et al, .Employer.'s Attys. 
SAIF, Legal Services, Defense Atty. .
Own Motion Determination

Claimant's claim was originally remanded to SAIF for 
acceptance with compensation for temporary total disability 
commencing August 15, 1977 by the Board's Order on Review 
dated February 16, 1979. This- order indicated that closure 
would be pursuant to ORS 656.278.

The claim has now been submitted for closure and it is 
recommended by the Evaluation Division of the Workers' Compensa
tion Department that claimant be granted compensation for tem
porary total d'Lsability from August 15, 1977 through January 
27 , 1981 less time worked, and an award of 30% loss -of function 
of an arm for unsche-luled disability in addition to previous 
awards. The Board concurs with this recommendation.
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:3r ORDER

• Claimant-, iswhereby, granted compensation for temporary total 
disability from August 15, 1977 through January 27,. 1931, less 
time workedand, .to an .award of 45% total loss of an arm for 
unscheduled 'disability. This award is in lieu of all prior 
awards.

February 25, 1981WCB CASE NO. 80-1538

DIANNA M. MORTON, CLAIMANT,
Foss, Whitty & Roess, Employer*s Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Abatement

On February 19, 1981 the Board received a Motion for 
Reconsideration of its Order on Review dated February 11, 
1981. i

■■ i ' . , . ,
In order to give.fair consideration to this Motion, we 

are abating our Order as of the date below.
I , ■ ■ .

IT IS' SO ORDERED.

February 25, 1981CLAIM NO. C 275625

NELSON L. MUIR, ■ CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction, pursuant to ORS
656.278 and reopen his claim for a worsened condition arising 
out of his^ compensable injury of November 1970. Claimant's 
aggravation rights have run.

The Board concludes, based on the medical evidence pro
vided from; Dr. Weinman and the Orthopaedic Consultants that 
there has been no worsening of claimant's condition and, there
fore, his request to reopen his claim is hereby denied.

IT is:so ORDERED.
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February 25, 1981WCB CASE NO. 79-10, 799

RICHARD R. PADDOCK, CLAIMANT 
Kirk A. Schmidtman, Claimant's'Atty. 
SAIF, Legal Services, Defense Atty.- 
Request for Review by SAIF

The SAIF Corporation seeks Board review of the Referee's 
order which remanded claimant's claim for an alleged incident of 
July 25, 1979 to it for acceptance and payment for compensation 
to which claimant is entitled.

The question in this case is whether claimant's work activity 
and conditions caused a worsening of - 'his underlying' osteoarthritis 
resulting in an increase'in pain to' the • extent'that • it produced 
disability or required medical^ services' (emphasis supplied) . This 
is a medical question involving complex and hot' -totally understood 
medical theories (emphasis supplied). The answer, in any given 
case, must be provided by expert medical opinion. See Uris v.
SAIF, 247 Or. 420. In this case,, we have the'opinion of a chiro
practor, Dr. DeShaw, that the work activity worsened the pre
existing osteoarthritis at least temporarily. Dr. DeShaw's 
theory is.that the work activity’caused an infiltration of cal
cium deposits into the posterior joint area.- On the other hand,
Dr. Spady, a medical doctor specializing in orthopedics, stated 
the work activity "...caused a worsening of the symptoms of his 
osteoarthritis but did not cause a worsening-of the underlying 
osteoarthritis" (emphasis added). In Hamlin v. Roseburg Lumber 
Co., 30 Or. App. 615 (1977), the Court indicates that the treat- 
liig physician's opinion may be given more weight than a non
treating physician; in some instances, even when the non-treating 
physician is a specialist. In this case. Dr. Spady is the special
ist. 'He examined'the claimant, had the history including Dr.
DeShaw's reports and reviewed the x-rays. We think Dr. Spady is 
better qualified to bring medical expertise to bear on-the ques
tion of whether work activity worsened an underlying osteoarthritis. 
We find nothing in Hamlin (supra.) which prohibits, such a conclu
sion. Also see Hammons v. Perini, 43 Or. App. 299, and Austin v. 
SAIF (citation omitted).

Adopting Dr. Spady' s opinion and applying the test, in 
Weiler. v. Union Carbide, '288 Or. 27 (1979) , the claim is not 
compensable. The Referee's order is reversed and SAIF.’s 
denial is restored and affirmed.

■- ORDER . ' . -

The’ order of the Referee dated September 8, 1980 is 
reversed.

The denial of the SAIF Corporation dated December 4, 1979 
is affirmed.
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CLAIM NO. 434677 February 25, 1981

JAMES E. POWERS, CLAIMANT
SAIF, -Legal-Services,- Defense Atty.
Own Motion^ Determination- - i

The Board issued its Own Motion Order on August 12, 1980 
reopening claimant's claim for a worsened condition arising 
out of his industrial injury of 2^arch 18, 1973 as of the date 
of his recommended hospitalization.

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted compensation 
for temporary total disability from August 12, 1980 .through 
January 14., 1981 and no further award of permanent partial dis
ability.

The Board concurs with the failure to grant further perman
ent partial disability but denies granting claimant any temporary 
total disability at this time. The evidence of record is in
sufficient to determine whether or not claimant was employed 
prior to his hospitalization and whether he actually losu any 
time from work. See OAR 436-83-810(1)(b). If and when this 
information ,is provided, the Board may reconsider.

IT IS SO ORDERED.

OWN MOTION NO. 81-0009M 
CLAIM NO. G01384

February 25, 1981

VONE POWERS, CLAIMANT 
Michael B. Dye, Claimant’s Atty, 
Roger Luedtke, Employer’s Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order

m

Claimant, by. and through his attorney, requests the Board 
to exercise its own motion jurisdiction, pursuant to the pro
visions of ORS 656.278, and reopen his claim for a worsened 
condition arising out of his compensable industrial injury of 
January 19;, 1972 .

The one medical report submitted as evidence from Dr. 
Paluska is insufficient to support a finding of a worsened con
dition. However, claimant is entitled to medical care and 
treacment pursuant to the provisions of ORS 656.245.
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Therefore, the Board denies claimant's'request for it to 
exercise its own motion jurisdiction.

IT IS SO ORDERED. ‘ ‘ ^ ..

WCB CASE NO. 79-7321 and 
OWN MOTION NO. 81-0032M

February 25, 1981

RONALD E. ROGERS, CLAIMANT 
Keith D, Skelton, Claimant's Atty.
Noreen K. Saltveit, Employer's'Atty.
SAIF, Legal Services, Defense Atty,
Own Motion Referring for Consolidated Hearing

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction pursuant to ORS 656,278 
and reopen his claim’for a worsened condition arising from an • 
industrial injury of September 5, 1968.

Claimant has filed an 801 alleging an injury of March 22, 
1979 and a request for hearing was filed in WCB Case No. ’79-7321.

The Board finds these two cases should be consolidated and 
heard before a Hearings Referee.

It is ordered that the Referee hold a hearing on a consoli
dated basis with this own motion request and WCB Case Mo. 79- 
7321 to take evidence on whether claimant's present condition 
is an aggravation of the 1968 injury or a new injury of March 22, 
1979 or neither. The Referee shall have a transcript of the 
proceeding prepared and, together with his, recommendation on the 
own motion matter, submit them to the Board. The Referee, on 
WCB -Case No, 79-7321, will prepare a separate order with appro
priate appeal rights.

IT IS SO ORDERED.
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MICHAEL SOCIA, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attys.
SAIF, Legal ServicesDefense Atty.
Own Motion Determination

CLAIM NO. PC 473316 February. 25, 1981

The Board issued its own motion order on, December 10, 1980 
reopening claimant’s claim pursuant to the provisions of 
ORS 656.278.

The claim has now been submitted for closure and it is 
the recommendation of the Evaluation Division of the Workers’ 
Compensation' Department that claimant be granted ’compensation 
for temporary total disability from August 27, 1980 through 
October 9, 1980, .less time worked but no further award of 
permanent partial disability above that already awarded of 50% 
loss of the right leg. The Board concurs.

IT IS SO ORDERED.

OWN MOTION NO. 81-0036M 
CLAIM NO. C 305780

February 25, 1981

EDWARD STANGL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion! Order

Claimant seeks reopening of his claim pursuant to ORS 656.278 
for a worsened condition arising out of his industrial injury of 
May 26, 1971. Claimant's aggravation rights have run.

The carrier, SAIF Corporation, is not opposed to a reopening 
for the surgery recommended by Dr. McKillop.

The Bpard declines to reopen this claim at this time. Claim
ant's medical expenses for the surgery and medical care can and 
will be provided pursuant to ORS 656.245 without necessity of an 
own motion reopening. The Board cannot reopen this claim for 
additional benefits due to lack of information. We do not know 
if claimant has been employed’, if he has missed any time from 
work if employed, and therefore no compensation for temporary 
total disability can be granted until the Board is provided with 
this information.

IT IS-l.SO ORDERED.
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OWN MOTION NO. 81-0039M 
CLAIM NO. C 435926

EDWIN STEVENS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 25, 1981

The claimant seeks to have his claim reopened for a worsened 
condition related to his compensable industrial injury, of April 
20, 1973 pursuant to the provisions of ORS 656.278. Claimant's 
aggravation rights have run.

The Board, after thoroughly reviewing the evidence presen
ted, denies claimant's request to reopen his claim. The record 
indicates that claimant ceased his employment in April 1980 be
cause of worsening of his low back pain. The medical report 
fromi the Orthopaedic Consultants, however, indicates that claim
ant's back pain is due to the natural progression of his under
lying osteoarthritis condition which is not related to his in
dustrial injury. Therefore, the. Board declines to exercise its 
own motion jurisdiction.

IT IS SO ORDERED.

WCB CASE NO. 79-10, 425

MICHAEL A. BROOKS, CLAIMANT 
Thomas E. Sweeney, Claimant's Atty. 
Lang, Klein, et al. Employer's Atty. 
SAIF, Legal Services, Defense Attyv 
Request for Review by Employer

February 27, 1981

m

The employer/carrier seeks review by the Board of the order 
of the Referee .which reversed its denial and remanded claimant's 
claim to it for acceptance and the payment of benefits as re
quired by law.

The Board, after de novo review, would modify the Referee's 
conclusion. We find, as he did, that claimant's claim is com
pensable. We also find, however, that the surgery performed by 
Dr. Harris is not compensably related to his industrial injury 
based on the evidence presented. Dr. Harris reported that syno
vial plica, which he felt was a poorly understoon phenomenon, 
and any relationship to trauma has not been proven, and the doc
tor found that the injury could have been instrumental in caus
ing the condition to become symptomatic. The Board finds, under 
the criterion set forth in Weller v. Union Carbide, 288 Or. App. 
27 (1979) claimant has not carried .his burden of proof.

m
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; . ORDER

The order of the Referee, dated July 31, 1981, is modified.
Claimant's surgery 'performed by Dr. Harris is found not be 

be causally related to his compensable industrial injury.

The attorney fee granted by the Referee at the hearing level 
is reduced from $750 granted by the Referee in his order to 
$450, payable by the employer/carrier.

CLAIM NO. AK 909 February 27, 1981

IRENE CORNELIUS, CLAIMANT
Dan O'Leary, Pozzi, Wilson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty,
Own Motion Order

Claimant, through her attorney, has moved for own motion 
relief.

Claimant was compensably injured December 2, 1974. 
aggravation rights have apparently expired.

Her

Claimant's request for own motion relief is accorapanied by 
two reports frora Dr. Francis P, Nash. Dr. Nash finds uhat 
claimant■s;condition is worsened, that her present "ccmplainus 
are the residium of injuries sustained December 2, 1974," and 
recommends surgery.

Three months ago the Board requested, in writing, that North 
Pacific Insurance Company state its position. Since thr-n by phone 
the Board has repeated its request several times. Norm Pacific 
has not responded. The Board has reported this failure to respond 
to the Director of the Workers' Compensation Department.

Dr. Nash's reports document a worsened condition, a casual 
relationship to the 1974 injury and the need for surgery. The 
Board finds that claimant is entitled to have her claiiu reopened 
upon her hospitalization for the recommended surgery.

IT IS SO ORDERED.
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OWN MOTION NO. 81-0051M

JAMES CROW, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

February 27, 1981

The SAIF Corporation has provided the Board with current 
medical reports and claimant’s request for it to exercise its 
own motion jurisdiction pursuant to ORS 656.278 and reopen his 
claim for a worsened condition related to his industrial injury 
of January 3, 1975.

On January 8, 1981, claimant underwent surgery for excision 
of a Baker's cyst which Dr. Lisac relates to his industrial in
jury.

The Board finds that claimant's hospitalization and medical 
expenses are to be paid under the provisions of ORS' 656.245, but 
claimant's claim will- not be reopened, and he will not be paid 
compensation for temporary total disability. The Board has not 
been provided with any information regarding claimant's employ
ment status prior to his hospitalization and, therefore, does not 
know if claimant was employed and lost time from work. When and 
if this information is provided to it, the Board will then recon
sider claimant's entitlement to temporary total disability com
pensation.

IT IS SO ORDERED.

WCB CASE NO. 79-6548 February 27, 1981

HERMAN FLEISHMAN, CLAIMANT 
Welch, Bruun & Green, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Reconsideration

On January 14, 1981, claimant, by and through his attorney, 
request the Board reconsider its December 16, 1980 Order on 
Review. After a thorough consideration of claimant's arguments, 
the Board concludes that its order should remain unchanged. 
Claimant'., request to delete all portions of our order which 
refer to an alleged new injury is hereby denied.

ORDER

The order of the Board, dated December 16, 1980, is hereby 
affirmed and republished.

m
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GEORGE KRUEGER, CLAIMANT 
Nepom & Ross, Claimant's Attys. 
SAIF, Legal Services,.Defense Atty. 
Own Motion Determination

>. CLAIM NO. C 183362 February 27> 1981

The Board issued an Own Motion Order' on November 13., 1979 
which ordered claimant's claim to be reopened upon.his entering 
the Pain Center or his hospitalization for medical treatment.

IClaimant was admitted to the Pain Center on November 3,
1980 and was discharged on November 21, 1980. Upon discharge, 
his claim was submitted for closure. It is the recommendation 
of the Evaluation Division of the Workers' Compensation Depart
ment that claimant be granted compensation for temporary total 
disability■from November 3, 1980 through November 21, 1980 .but . 
not further award of permanent partial disability.

The Board agrees with the recommendation on permanent par
tial disability, but denies claimant compensation for temporary 
total disability. The evidence of record indicates that claimant 
has not been gainfully employed since 1977 and, therefore, he 
has sustained no time loss for which compensation is due.

# IT IS SO ORDERED.

WCB CASE NO. 78-4868 February 27, 1981
ROBIN A. PARKER, CLAIMANT 
Dwight Ronald Gerber, Claimant's Atty. 
Schwabe, Williamson, et al, Claimant's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer seeks Board-review of the Referee's order 
which granted claimant compensation equal to 96° for 3.0% un
scheduled shoulder disability. The employer contends that this 
award is excessive.
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After de novo review^ the Board comes to a different con
clusion that the Referee. Claimant's impairment has been con
sistently rated by the doctors as mild. Additionally, there- 
is strong evidence that this disability could be decreased with 
wedght loss and exercises. Claimant is relatively young with a 
high school education plus additional courses. It appears that 
claimant’s symptoms have been exaggerated and, in fact, much of 
her disability is due to an unrelated back injury. She is still 
able to do cake decorating on a part time basis along with sel
ling home interior products. It appears that the fact claimant 
is working part time is by her choice rather than necessitated 
by her shoulder disability. The Board concludes that claimant 
would be adequately compensated for her disability as it is 
presently with an award’ equal to 64® for 20% unscheduled shoulder 
disability.

ORDER

The order of the Referee dated May 30, 1980 is modified.

Claimant is hereby granted compensation equal' to 64° for 
20% unscheduled disability for injury to her right shoulder. 
This award is in lieu of any previous awards claimant has been 
granted for this industrial injury.

The remainder of the Referee's order is affirmed.

#
WCB CASE NO. 79-6793 February 27, 1981

ROBERT SAUNDERS, CLAIMANT 
Randoph Pickett, Claimant's Atty,
Schwabe, Williamson, et al, Employer's Attys. 
SAIF, Legal Services, Defense Atty.
Request for Review by Employer

The employer, Tri-Met (self-insured), seeks Board review 
of the Referee's order which remanded claimant's claim for a 
new injury in January 1979 to it for acceptance and payment of 
all benefits as required by law and affirmed the SAIF's denial 
of aggravation.

The Board, after de novo review, would affirm, and adopt 
the conclusions reached by the Referee.

#
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In this case, Compliance Division of the Workers' Compen
sation Division, on June 20, 1979, issued a 307 order wl;ich 
designated ' SAIF as the paying' agent until a hearing could be' 
held to determine which carrier was responsible for claimant’s 
condition. On' July 30 , 1979 SAIF issued a denial. The; Referee 
in his order found that the 307 proceeding was no longer before 
him and the issue, at least as it pertained to SAIF, had be
come compensability.

The Board does not agree. The 307 order stands. SAIF's 
denial did not deny compensability, it denied aggravation and 
contended that claimant's January 1979 incident was a new in
jury. Therefore, the issue of which carrier was responsible 
for claimant's condition was the issue before the Referee re
gardless of Mr. Hess's attempt to be equivocal, at best, at 
the hearing.

: ■ ORDER . - ■

The order of the Referee dated June 30, 1980 isiaffirmed.

, *1
WCB CASE NO. 79-6171 February 27, 1981

THOMAS TRUESDALE, CLAIMANT
Samuel A. Hall, Jr., Claimant's Atty.
Paul L. Roess, Atty. for SAIF.
Request for Review by SAIF

This is a denied claim and the SAIF has requeste'd' 
review of the Referee's decision which.ordered:

"...the denial letter of August 21, 1978 be set' ■ 
aside and the cervico-thoracic strain and attendant 
symptomoatology be accepted as a compensable 
injury incurred on June 22, 1978 in the course of 
the claimant's employment with Lektro, Inc."

9

The SAIF denied the claim by letter dated August 21, 1978, 
stating;

''...that it appears your need for seeking medical 
treatment was not a direct result of a work injury 
June 22, 1978 while employed by Lektro, Inc., or 
that your injury arose out of the course and scope 
of your employment."
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SAIF contended at hearing (1) that the claim was not compensable 
in the first instance, (2) that claimant's request for 
hearing on the denial was not timely, and (3) in any event 
the condition treated by Dr. Rabin and any attendant dis- ' 
ability is not corapensably related to the alleged injury of 
June 22,1978.

First, we must decide whether the request for hearing 
v;as timely. The Referee found it was, and we agree. The 
simple fact is the claimant did not receive the required 
written notice of denial; once he had the required written 
notice, his. attorney, in his behalf, timely filed a request 
for hearing. The fact that claimant may have known or 
suspected his claim would be denied does not satisfy the
statutory fequiremen’t. " The SAIF di'd not" establish* that" " ----
claimant purposely refused to acknowledge receipt of the 
denial letter which could have allowed an inference thai. he 
knew the claim had been denied and schemed to avoid written 
notice.

%

At the time the SAIF was advised of non-delivery of 
the letteriof denial, it reasonably could have taken additional 
steps to attempt delivery such as simply remailing the 
letter. This observation seems the more reasonable considering 
the SAlF's contention that the mailing of the denial letter 
and the mailing of the compensation checks occurred on the 
same day. • ' '

The next question is whether the claimant has proved a 
compensable injury on June 22, 1978 arising out of the - 
conditions of his employment. At 'the time claimant was 
examined by Dr. Patrick at the emergency room of' the hospital, 
his complaint is listed as "back pain." This was recorded 
on June 23, 1978. The findings on examination were essen
tially negative, yet with a notation of subjective complaint 
of "pain in left shoulder" and the additional observation pf 
"apparently lifting yesterday and had some discomfort. Had 
something pop this AM." Despite the negative■examination, 
pain medication was prescribed. Dr. Patrick felt the symptoms 
related by claimant were of "undetermined" cause. When Dr. 
Foster saw claimant on June 25, 1978, he secured a history 
consistent with that obtained by Dr. Patrick. He found 
objective evidence of muscle spasm in the neck with tenderness 
"at the medial bounder of the scapula and the muscle is in 
some degree of spasm." Dr. Foster .diagnosed "probable 
muscle spasm" and noted scoliosis. Taking the recited 
medical evidence together with the claimant's testimony, we 
affirm the Referee on the issue of compensability.
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# The next question is whether the treatment-provided by 
Dr. Rabin commencing oh April 10, 1979 is compensably re
lated to the June 22, 1978 injury.- The Referee found it 
was; we disagree and reverse.- Dr. Rabin diagnosed acute 
cervico-thoracic strain with'attendant 'paraspinal myofascitis" 
(emphasis supplied). Dr. Rabin’s opinion on causation is , 
based on a! faulty history and his treatment is of a condition 
not found by either Dr. Patrick or Dr. Foster. There is 
nothing in' the early medical evidence which supports a 
finding of; a mid-back strain which, in A.pril 1979, is found 
to be acute with the additional finding of "paraspinal 
myofascitis." We are nor persuaded by Dr. Rabin's opinion.

Although..it is not. determinative, we feel constrained 
to comment 'on the fact that claimant accepted wages, unemploy-' 
ment compensation benefits and workers' compensation benefits 
for overlapping periods of time. Even.if claimant is unschooled 
in' wage replacement programs, there is no reasonable basis to 
believe that he did not at least understand the simple meanings 
of the words.

... ORDER

The order of the Referee, dated May 19, 1980 and re
affirmed July 21, 1980, is modified.

The denial of SAIF Corporation, dated August 21, 1978, 
is hereby set aside.

I
Claimant's claim for an injury sustained on June 22, 1978 

is remanded; to SAIF Corporation for acceptance and payment of 
compensation to which he is entitled. SAIF is directed to pay 
the medicali bills of record from June 22, 1978 through June 25, 
1978.

The me|dical services provided by Dr. Rabin are not com
pensable and are not SAIF Corporation's responsibility.

i

Claimant's attorney is hereby granted as a reasonable 
attorney fee for his services on Board review a sum equal to 
$400, payable in addition to any compensation’ claimant will- re
ceive as a result of this order.

f
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WCB CASE NO. 80-1327 February 21, 1981

JAMES D. TURNBULL, CU^IMANT
Olson, Hittle, et al. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

' Claimant requested that the Board exercise its ovm motion 
jurisdiction, pursuant to the provisions of ORS 656.278 and 
reopen his claim for a worsened condition arising out of his 
industrial injury of July 22,-1969.

The Board referred this case to the Hearings Division to 
be conso..idated with WCB Case No. 80-1327 for the Referee to 
take eviuence on all issues before him.

After holding a comprehensive hearing, the:Referee made 
his recormiendation that, based on all the evidence presented 
to him at that hearing, that claimant's condition arising out 
of his July 22, 1969 injury had worsened and that claimant's 
claim should be reopened as of the day he last worked, prior to 
his January-2, 1979 surgery. Tne. Board concurs with the well 
reasoned conclusion of the Referee.

ORDER

Claimant's claim is hereby remanded to the employer, a 
self-insured, for reopening commencing the date claimant last 
worked prior.to his January 2, 1979 surgery and until closure 
is authorized pursuant to ORS 656.278.

WCB CASE NO. 80-1911 February 27, 1981

SUSAN WARNACK, CLAIMANT
Stoel, Rives, et.al. Claimant's Attys.
Gary D. Hull, Employer's Atty.
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant

The claimanr seeks Board reviev/ of the Referee's order 
which affirmed the January 3, 1980 denial of the claimant's 
aggravation and medical services claim.

Claimant sustained an injury to her right knee on March 
11, 1976 which was accepted as a compensable injury and was 
closed by a Determination Order issued on June 20, 1978. V/hen 
claimant's knee began causing her problems with increasing re
gularity and severity in the fall of 1979, she again sought 
medical treatment and sought to reopen her claim.
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m WCB Case No, 784721 FEBRUARY 3, 1981

CLEVE .CLAPP, CLAIMANT 
Samuel Hall, Claimant's Attorney 
Lang, Klein, et al, Defense Attorney 
OrderonReview

Reviewed by the Board en-banc.

This is an appeal by 'the claimant on the issue of 
extent of permanent disability. He contends he is permanenuly 
and totally disabled. The Referee affirmed the Determination 
Order which had awarded him 100% loss of the right arm and 
90% unscheduled disability. The employer cross appeals 
contending the unscheduled disability award' is excessive.

We I find that the claimant has established by a prepon
derance, of the medical and lay evidence that he is permanently 
and totally disabled.

The claimant is reminded that .our finding of perrrianent 
total disability does not end his responsibility to make 
every reasonable effort to reduce his disability and to coop
erate in all efforts to return him to suitable and gainful 
employment. To this end, we recommend the Field Services 
Division contact this claimant once again and offer its 
services,

ORDER

The order of the Referee is modified. The claimant is 
awarded permanent total disability compensation effective . 
the date of the third Determination Order, dated June 19,
1978. The carrier is authorized•to offset any payments made 
pursuant to the Determination Order against this award.

I
Claimant has apparently changed attorneys since he first 

requested a hearing, and his then current attorney subiuitted 
a fee agreement for approval. The Board will 'thus take up the' 
question of attorney fees upon receipt o'f a fee agreement from 
claimant's current attorney.

Claimant's attorney is enrifled'to an attorney fee 
payable from claimant's compensation. How'ever, the Board 
docs not set attorney fees in the abstract; it only car. 
approve ithe fee agreement between an attorney and a claimant. 
OAR 438-47-010(3). There is a' fee agreement between claimant 
and the'attorney who represented him at the hearing lt;vel.
There is no fee agreement between claimant and the different 
attorne^l who represented him on Board review in the record. 
Therefore, the Board defers any consideration of attorney fees 
until it has a fee agreement between claimant and the attorney 
who represented him on Board review.'I -543--



What we have here is an appeal record fraught witi'. con
trasting evidence, both in terms of conflicting medical opinions, 
some of which were based on less i:han full disclosure of the 
circumstances, and testimony which appeals to be somewhat less 
than credible.

Upon review of the record, the Board finds that the Referee 
properly weighed the evidence before him, including its in
consistencies, and that the Referee accurately concluded that 
claimant has failed to sustain her burden of proving a valid 
aggravation claim.

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee.

ORDER
The order of the Referee, dated May 9, 1980, is affirm.ed.

WCB Case No, 79-4634 FEBRUARY 3, 1981

JAY STROP, CLAIMANT
Robert H. Grant, Claimant's Attorney
SAIF Corporation
OrderonReview

i)
Reviewed by Board members McCallister and Lewis.

The claimant seeks review by the Board of the order of the 
Referee which affirmed the SAIF Corporation's denial of claim
ant's claim on May 7, 1979.

The Board would reverse the Referee's'order and find claim
ant's claim is compensable. Claimant testified to sustaining 
an injury at work on March 29, '1979 , and a co-worker testified 
that the next day claimant told him he hurt his back the day 
before with the lawnmower.

The testimony further revealed that the niglit of the al
leged injury, March 29, 1979, claimant went to his part-time 
job, and he testified he took frequent breaks and had to lay 
down in his van. This testimony was corroborated by the manager 
of the disco where claimant was employed. The manager ■ testfied 
when claimant came to work that night, he said he had hurt his 
back that day at work with a lawnmower. The manager further 
testified to observing claimant in pain.

The day after the alleged injury claimant saw Dr. Gilsdorf 
and gave the same history of injury as he testified to af the 
hearing. -544-
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The evidence reveals, contrary to claimant-'s testimony, 
that on'one occasion he sought medical care, in December 1976, 
for low back pain with radiation. Claimant did not recall seek
ing this treatment. 'Be that as it may, claimant's failure to 
mention,this "one time" isolated incident of medical care and 
history thereof to Dr. Gilsdorf is really insignificant to the 
issue before us.

The Referee based his conclusion to affirm the denial on 
claimant's failure to prove by a preponderance of the evidence 
that the source of his current back problems was the "sole" 
result of the incident at work on March 29, 1979. The Board 
finds that claimant need not prove that the source' of his cur- 
rent problems be the sole result of that work injury. Hutcheson 
V. V7eyerhaeuser, 288 Or. 51 (1979). The test is, does evidence 
establish that the fact asserted is more probably true than not? 
Claimant saw a doctor one time in December 1976 with no evidence 
that he,sought any further medical care or had any recurrent 
problem until this industrial injury, well over•two years later. 
The probability test is met. Further, it is enough that claim
ant proved, in our opinion, that the injury of March 29, 1979 
was a contributing cause for the subsequent need for medical 
treatment.

ORDER

The order of the Referee dated January 25, 1980 is reversed.

Claimant's claim is hereby remanded to the SAIF Corporation 
for acceptance and payment of benefits as required by law until 
closure ds authorized pursuant to ORS 656.268.

I

Claimant's attorney is hereby granted -as and for a reason
able attorney fee the sum of $500 at the hearing level 'and $300 
for his ^services at Board review, payable by the SAIF Corporation

WCB Case No. 80-867 FEBRUARY 5, 1981
GEORGE WOOSLEY, CLAIMANT 
Charles Taumah, Claimant’s Attorney 
Thomas J|. Mortland, Defense Attorney 
Order on- Review

Reviewed by Board members McCallister and Lewis.

The I claimant seeks Board-review of the Referee's order which 
affirmed;the denial of compensability of his' hand and wrist 
condition.
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The Board would modify the conclusion reached by the Referee 
The evidence supports a finding that claimant's diagnosed con
dition of wrist sprain or tendonitis arose out of his employment. 
This .sur^i^ort comes from claimant's testimony, and the testimony 
of two co-workers to whom claimant made complaints of pain before 
the woodcutting incident.

Claimant testified that the woodcutting incident aggravated 
his already painful wrist and caused him to seek medical services

The only medical report of record from Dr. Carter indicates 
claimant told him he was having considerable syrriptoms prior to 
the exacerbation precipitated by his cutting wood. The doctor 
felt claimant’s symptoms were consequently work related and 
authorized a period of time loss.

Based on the above, the Board concludes claimant's tendon
itis condition did arise out of his employment but was non-dis
abling. Claimant's off-the-job aggravation of woodcutting with 
a painful symptomatic wrist condition led to his seeking medical 
attention.

ORDER

The order of the Referee dated July 8, 1980 is modified.

The denial issued by the carrier is modified to the extent 
that the tendonitis condition did arise out of employment but 
was non-disabling.

WCB Case No. 78-9709 MARCH 3, 1981

MYRL C. BL'JHN, CLAIMANT
Lang, Klein, fet al. Claimant's Attorneys
SAIF Corpoiration
Order on R e cons i. deration

On February 23, 1981, the SAIF Corporation requested th±t 
the Board'reconsider its Order on Review dated February 18,
1981. SAIF contends claimant is not entitled to addicional. 
compensation for temporary total disability from January 26, 
1978 through June 2, 1978.

m
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The;Board concludes that the evidence in this case is suf
ficient to establish a worsening of claimant's condition as of 
January 26.. SAIF indicated that "...it is to he inferred tnat 
she did receive unemployment benefits from March 25 until April
9..." The Board finds that an "inference" is the most that can 
be established here. If claimant did, in fact, receive double 
paymentsiduring this period of time, we find that this nhouJn 
be handled administratively by SAIF and not as a direcr..i.v^' from 
the Board.

The Board's Order on Review is reaffirmed. 

IT IS SO ORDERED.

MARCH 5, 1981WCB Case No. 80-2274
HENRY L.' SAN MIGUEL, CLAIMANT
Jim Slothower, Claimant's Attorney 
Marcus K, Ward, Defense Attorney 
Order oni Review

Reviewed by Board members McCallister and Lewis.

The>SAIF Corporation (SAIF) and claimant seek Board review 
of the Referee's order which affirmed the SAIF's denial of 
claimant's claim for an alleged injury of March, 9, 1979 bgt 
granted claimant time loss benefits from December 13, 1979 
through February 12, 1980 plus penalties and an attorney's fee. 
Claimanttcontends that he showed good cause for his late filing 
and the claim should be determined to be compensable. 'SAIF 
contends they should not be required to pay interim compensa-
tio.n, penalties and an attorney's fee based on ORS 656.265 (4) (b) .

i

After de novo review, the Board finds that the Referee's 
order should be modified. We concur with the Referee's finding 
that claimant failed to show good cause for filing his ciairr. 
nine months after the alleged incident. Based on this conclu
sion, the i.ssue of compensability is moot. However, on the 
merits of the claim, the Board finds claimant has failed to 
prove by a preponderance of the evidence that he sustained a 
compensable injury on March 9, 1979.

The!Board agrees that SAIF is responsible for interim 
compensation, penalties and attorney fees under the provisions 
of ORS 656.262(4) and (8). However, the Board does not feel that 
SAIF wasjnecessarily "unreasonable" in its resistance to the 
payment of compensation. The evidence indicates that if claimant 
had not been terminated from his job in November 1979, he may 
not have I had the surgery in December. Because of the work load 
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at claimant's place of employment, he was having a difficult 
time finding an appropriate date to have the surgery. Up to the 
date of his termination, clau-mant was not disablecJ and had missed 
no i:,i,me frr>m v;ork . l".von wluin c laimant w'.is i,n tht.' hospi. i:al iiC; was 
not missing time from work per so, as he had no job at the time. 
The Board does realize, however, that if claimant had been 
working, he would have been temporarily disabled by .virtue 
of the fact that he was in the hospital and later recovering. 
Under the statute, SAIF is obligated to pay interim compensa
tion, penalties and attorney's fees, but the Board feel that 
the Referee granted claimant an excessive amount. There is no 
evidence to grant claimant compensation back to the.date he'was 
terminated as he contends. The dates of claimant' s ,,inter im 
compensation should remain unchanged. However, we conclude 
the penalty should be reduced to an award equal to 5% of that 
amount and the attorney fee should be reduced to $200.

ORDER

The Referee's order, dated August 26, 1980, is 'modified.

That portion of the Referee's order which granted a penalty 
shall be modified. Claimant is hereby granted a penalty in 
the amount of 5% of the interim compensation granted- by the 
Referee's order. This is in lieu of the penalty granted by the 
Referee.

The attorney fee granted by the Referee shall be reduced 
from $750 to the sum of $200.

The remainder of the Referee's order-is affirmed.

MARCH 2, 1981WCB Case No. 78-9001

EDWIN A. BOLLIGER, CLAIMANT
David W. Hittle, Claimant's Attorney
SAIFCorporation
Order of Abatement

The Board issued its Order on Review on February 11, 1981 
Claimant, by and through his attorney,'entered a Motion on 
Reconsideration received by the Board on February'23, 1981. To 
date there has been no response from the Fund, therefore, so 
appeal rights do not run, and to give the Board time to fully 
consider the merits of claimant's contentions, we hereby 
abate our Order on Review of February 11, 1981. An order will 
be issued with nev/ appeal rights.

m

IT IS SO ORDERED.
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WCB Case No. 79-7258 MARCH 4, 1981

ARYE NELL COLBERT, CLAIMANT
Bloom, Ruben, et al. Claimant's Attorneys
oklF Corporation
Order on Reconsideration

Claimant, by and through her attorney, moves the Board to 
reconsider its decision made in its Order on Review of February 
13, 1981'. The motion is denied.

■The evidence indicates than claimant's job-related injury 
required extensive treatment. As -time went on, the doctors be
gan to report that claimant had a functional overlay probler;.. 
Claimant'had a pre-existing psychological condition.

Claimant's attorney contends in hi’s motion that tn^re was no 
direct contrary evidence that claimant's underlying cor.dition was 
not w'orsened. The Board finds that there was ^ direcn. evidence 
showing that her underlying psychological condition dworsen.
It is true that claimant was hospitalized for her psychological 
condition, but it was not due to her physical injury. The evi
dence indicates that her depression had .been an on-goin>j problem 
for years, ^ven prior to this industrial injury,.

Therefore, the Board finds its Order on Review made the 
proper decision and claimant fails in her contention based on 
failure of proof.

IT IS SO OR-.ERED

Claim No. 75000086 MARCH 4 1 981

DONALD D. EAST, JR., CLAIMANT 
Pozzi, Willson, et al, C 1 aimah t ' s A11 o rney s 
Gates McDonald, Defense Attorney 
Amend.ed Own Motion Determination

This' Amended Own Morion Determination is to corre.. u the 
term of temporary total disability froiTi that shown as July 21, 
1980 through Julv 31, 1980 to.the correct dates of June 13, • 
1980 through July 31, 1980.

IT IS SO ORDERED.
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WCB Case No.' 79-6216 MARCH 4. 1981

MICHAEL L. HATHAWAY, CLAIMANT '
Jan Baisch, Claimant’s Attorney
SAIFCorporatiori
OrderonReview

Reviewed by the Board en banc. . - •

SAIF seeks Board review of the Referee's 'order. whi ch:
(1) Rated claimant's disability at 15%-loss of function in each 
hand caused by Reynaud' s syndrome; and (2) directed SAT-- to pay 
oursranding medical bills plus a penalty and attorney fees for 
not having previously done so.

The Board affirms the rating of claimant's disabii-ty. We 
do not completely agree with the Referee's analysis and ration
ale; rather, we :.gree with and adopt the analysis and raticn.:<le 
contained in claimant's brief before the Board.

The Board reverses the Referee's order to pay medical 
bills, a penalty and attorney fees. Tov'ard the end of the hear
ing, the Referee stated: . .

"And following an off-the-record discussion between .
. the claimant and his attorney, it is agreed that 
the issue of nonpayment of the medical bills has 
been withdrawn. So, our sole issue will be the 
extent of disability."

The claimant's brief before the Board concedes ^hat thin issue 
was withdrawn at the hearings level,' and obliquely concedes that 
this porLion of the Referee's order is erroneous. The most 
charitable thing that can be said is that the Referee forgot 
what he had said the "sole issue" was between the conclusion 
of the hearing and the issuance of his Opinion and Order.

ORDER

The Referee's rating of claimant's scheduled disability 
is affirmed. The remainder of the Referee's order is reversed.

m

#
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WCB Case No. 79-1 0,454 MARCH 4,. 1981

GARY L.MUMBLO, CLAIMANT
Brian L. Pocock, Claimant's Attorney
PATFCorporation
OrderonReview

Reviewed by the Board en banc.

The; SAIF Corporation seeks Board review of the Referee's 
order which remanded claimant's aggravation claim to it for 
acceptance and payment of compensation. The Board reverses the 
order of the Referee.

Claimant originally injured his back in December 1975 when 
he twisted it while working on a ladder. There is very little 
medical information in the record about claimant's condition at 
that time. The diagnoses were muscle spasm or strain. Claim
ant's treatment was conservative, apparently consisting of 
muscle relaxant medication, pain medication and physical .therapy

During ,1978 and 1979 claimant was treated by Dr. Edward 
M. Seller, a chiropractor. Dr. Gel.ler's reports are zhe only 
medical'evidence offered in support of claimant's-aggravation 
claim. Dr.^Geller found claimant's condition was worsened based 
solely on claimant's history. Dr. Geller failed to relate 
claimant's current problems to his 1975 injury except by history, 
Indeed, not having examined or treated claimant before 1978 nor, 
so far as the Board can tell, having reviewed the prior medical 
reports, there is little or nothing Dr. Geller could say (except 
to repeat claimant's history) that would be probative that claim
ant's condition had worsened in a compensable sense. The Board 
is not persuaded by Dr. Geller's reports.

The^ Board finds the report of Dr. Darrell T. VJeinman more 
persuasive. Dr. Weinman, an-orthopedist, treated claimant at 
the timeiof his 1975 injury. He again examined claimant in 
connection with claimant's aggravation claim. Dr. Weinman found 
no compensable aggravation. He stated:

I "X-rays from this offoce dated January 9, 1976 
have been compared to the lateral x-ray from

Dr. Geller's office which was taken July 13, 1979.
Narrowing at L4-5 is noted on both films and zhey 
can be superimposed showing no additional narrow
ing at L4-5 in the interval. L5-S1 can likewise 
be superimposed and there has been no change on 
this film. Oblique x-rays have been obtained here 
today and compared with the oblique x-rays■taken 
in 1976 and no subluxation or narrowing of the 
facet joints at L4-5 or L5-S1 is noted on these 
films, i.e., no change between the x-rays of 1976 
and 1979.
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"X-rays of the. cervical spine have been reviev;.-,'d 
here and, on re-examination, ^specially on 'Xae 
forward flexion view and the x-rays taken on; Janu-. 
ary 9, 1976, there seems to be a bit of narrowing 
between C5-6. This is an equivocal finding. A . 
new flexion lateral‘taken today shows spurring, and 
narrowing which has been progressive, at C5-6, and 
there is a definite interval change in that‘x-ray.

’’This patient's evaluation above shows some contra
dictory • physical findings, specifically the straight 
leg raising test. It seems to be positive for back, 
pain at 30° bilaterally, yet the confirmatory test . 
which is called Brittain's test is negative. The 
two should be the same if there is a true organic 
or physical problem with the back. Tnis would ■ 
probably indicate that he does not have nerve root . . 
pressure. He has normal reflexes. The range of ; 
motion of his lumbar spine is- less than it'was back 
in-1976 , especially on forward flexion.' V7hether or- 
not this can be called an objective physical find- 
‘ing is debatable.

"...it is my opinion that his .injury of December 17, 
1975 was an aggravation of probable p're-existing 
degenerative disc disease at L4-5 and that h.;. re
covered from it. The latest exacerbation, is . prob.- . - 
ably, not related'to his accident of.December 17, - 
1975 but merely another, in a long series of exacer-r 
bations of low .back pain and stiffness that he will 
probably go through because of -his degenerative 
disc disease at L4-5 which is stable. ■ .

"...I feel the patient lias had some progression of a 
C5-6 problem on x-ray but this hasn't .been accom
panied by a worsening of his subjective complaints.
He has lack of objective physical findings in the 
neck area. His lumbar problem has stayed stationary 
on x-ray but has continued to cause exacerbations 
and remissions of low back pain which I think are 
not. related to his injury of December 17,-1975."
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m Dr. V'7einman was more qualiried than Dr. Geller by training. 
Dr. Weinman was in a superior position, having treated- claimant 
•at the time of his original injury. Dr. Weinman preseiited 
reasoning and analysis, including comparisons of x~rays> to 
support .his conclusion; relatively speaking, Dr. Geller presented 
none. The Board finds the report of Dr. Weinman so overwhelm
ingly more persuasive that, even if the burden of proof were 
switched, we could affirmatively say that no compensable aggra
vation was proven.

ORDER

The order of the Referee, dated June 27, 1980, is reversed.

The denial of the SAIF. Corporation, dated November'26,
1979, is affirmed.

WCB Case No. 78-7877 MARCH 4, 1981

MICHAEL D. NATIONS, CLAIMANT 
DickGoss-, Claimant'sAttorney 
SAIF Corporation 
Order on Revie-w

Reviewed by the Board en banc.

The SAIF Corporation seeks Board review of the Referee'5 
order which remanded claimant's aggravation claim to it for 
acceptance and payraent of compensation. The Board reverses 
the order of the Referee. . - . '

Claimant sustained an on-the-job injury to his left ankle 
in September 1975. Claimant sustained an off-the-job iajury 
to his left ankle in July 1978; his left ankle "just cfa .-e out" 
and he fell while running down the highway after-his car had 
broken down.

Claimant's brief succinctly states the issue: .

"There is only one issue to be decided here,
I and it is purely a question of fact: -VJas 
there a laxity in the ankel from the initial 
compensable injury which caused the ankle to 
give out in 1978?"
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There is no direct medical evidence of laxity as a result 
of the ’l;:>75 coiTijJtnsable injury. Instead, claimant's case is 
circumstantial. In 1975 there was '"moderate tenderness to 
palpation over the-area of talofibular ligament;" in^1978 there 
was " si(|ni I'.i.cant ligamentous Injury to tlie anterior, talof ibu lar 
and calcaneofibuiar ligaments" (emphasis supplied). In addi
tion to this evidence of injury to the same ligament,'the 
claimant testified that his ankle had been "floppy" ‘'since his 
1975 injury and that there was no other apparent reason-for his_ 
1978 fall. The Referee found claimant credible.

This 
the Board 
ant saw no 
treatment 
ribbons in 
as a sprin 
was suffic 
than means 
Board is n 
runner wou 
continuing 
testified

is an impressive circumstantial case but not enough, 
finds, to tip the scale in claimant's favor. Claim- 
physicians about his ankle condition between his 

in 1975 and his fall in 1978. Claimant had Wwn 
track and field events in high school, primarily 

ter. In 1978, when he was about 30 years old, he 
iently involved in recreational running to select 
of going for help after his car broke down. The 

ot persuaded that such a skillful .and experienced 
id not have sought any medical attention for the 
ankle problem between 1975 and 1978 that claimant 

to experiencing.

ORDER

The order of the,Referee, dated May 19,.1980, is reversed.

The denial issued by the’SAIF Corporation, dated September 
15, 1978, is affirmed.

WCB Case No. 79-9409 
WCB Case No. 79-1579 
WCB Case No. 78-8036

MARCH 4, 1981

JAMES F. RAIFSNIBER'i CLAIMANT 
Richard A. Carlson, Claimant's Attorney 
Robert H. Fraser, Defense Attorney- 
Order on Review

Reviewed, by the Board en banc.'

This case is before us for review. The record is a hopeless 
and unintelligible mess. This Board has better things to do with 
its finite resources than to attempt to issue a decision that 
brings' order to this chaos. We will therefore only state our 
conclusions.
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Claimant contends that his low back condition and his right 
shoulder condition are compensable. The Board finds that his 
low back condition is not compensable because: (1) We are not
persuaded oy the medical evidence that it arose out of and in 
the course of employment; and (2) claimant's various and assorted 
claims for his low back condition were not timely. The Board 
finds that claimant's shoulder condition is compensable.

The greatest'mystery in this case--unexplained anywhere in 
the recqrd-.-is that v/hile, on the one hand, the employer seem.ed 
to, be denying claimant's shoulder claim, on the other hand a 
Determination Order issued on the extent of claimant's shoulder 
disability. The Referee found that claimant was 25% permanently 
partially disabled' because of his shoulder condition. The Board 
agrees.

The Referee ordered that the insurer pay a penalty and 
attorney, fee because of unreasonable refusal to pay compensation. 
The Board finds that there was genuine and understandable 
confusion about what claimant was claiming, when he was' claiming 
it, and what the basis of the claims was. We, therefore, concludc 
that any', refusal to pay compensation, albeit erroneous as to 
claimant's shoulder condition, was not unreasonable.

I ORDER

The several denials issued by the insurer with respect 
to claimant's low back condition are affirmed; the Referee's 
contrary finding is reversed. Any denials issued by the in
surer with respect to claimant's shoulder condition are reversed.

i

Claimant is awarded permanent partial disability equal to 
80° for 25% unscheduled disability for injury ro his r-ight 
shoulder'. In. all other respects, the Determination Order dated 
September 17, 1979 is affirmed.

j_
Claimant's fee agreement with his attorney is approved, 

and claimant shall pay his attorney, out of the increased compen
sation awarded, the sum of $1,000.00. This fee is for represent
ation atjboth the hearings level and on Board review. This fee 
is in lieu of fees awarded by the Referee. .
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WCB Case No. 80-1803 MARCH 4, V98V m
BARBARA RUPP, CLAIMANT 
Dan DeNorch, C1 aimant’s • A11orney. 
Ridgway K. Roley,Jr., Defense Attorney 
Order Vacating ‘Order of Dismissal

On February 23, 1981 the Board.granted the motion of 
'the employer and insurer to dismiss claimant''s request for 
Board.review. Subsequently we received claimant's argument 
in opposition to the motion to dismiss. We'treat claimant's 
argument as a motion to reconsider our order of dismissal. 
And, upon reconsideration, we vacate our prior order,

The issue is whether failure to serve copies of a 
request for Board review on all adverse parties within 30 
days is jurisdictional. * ,

The Referee's decision in this case was. entered on 
January 9, 1981. Claimant's pro se. request for Board review 
is dated February 3, 1981, postmarked February 4,' 1981 and 
v;as received by the Board on February 5, 19.81.' . The postmark 
date is 26 days after the Referee's decision.' ' ' '

The motion to dismiss documents•that claimant did not 
mail copies of her request for Board review to the employer 
and insurer until February 11, 1981. That was 33 days after 
the Referee's decision. ■

• In''short, claimant served her request 'for Board, review 
on- the -Board.within 30 days, but did not serve copies'upon 
the adverse parties until after 30 days,

#

There are two relevant statutes, 
in part:

ORS 656.289 (3) 'provides

"The order [of the Referee] is final unless, 
within 30 days after the date on which a copy of 
the order is mailed to the parties, one of .the • 
parties requests a review by the board under ORS 
656.298. " . ■ • • •

ORS.656.295(2) provides:

"The request for review shall be mailed to the 
Board and copies of the request shall be mailed to 
all parties to the proceeding before, the referee."
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#

Although the requirement of service on the Board within 30 
days is clear, and although the requirement of service on 
the other parties at some point is clear, the statutes do 
not expressly requIFe service~on the other parties within 30 
days.

This Board's rules take a lenient attitude toward 
service deadlines. OAR 436-83-700 (2) provides: "The 30
days of ORS 656.289(3) is satisfied upon mailing the request 
[for re'viev;] to the Board." In other words, postmark controls. 
And although not here directly relevant, OAR 436-83-505 
provides in part: "Aggravation claims filed through the
Board..shall be forwarded forthwith to the DRE/SAIF and 
considered filed under ORS 656.273(4) on the date received 
by the Board."

Consistent with there being no express statutory require
ment that the parties be served within 30 days, and consistent 
with the lenient attitude of our rules, the Board now concludes 
that failure to serve the parties within 30 days does not 
defeat this Board's jurisdiction. A different question 
might be ’presented if there were grossly unreasonable delays 
in serving a party with a request for Board review; but we 
do not think the three day delay involved in this case was 
unreasonable. ■ A different question might be presented if a 
party who did not receive timely service established prejudice; 
but the employer and insurer involved in this case do not 
claim prejudice.

ORDER

This Board's order of dismissal, dated February 23,
1981 isivacated.

WCB Case No. 80-4999 MARCH 4, 1981

PHILLIP B. STEVENS, CLAIMANT 
Harold W. Adams, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by the Board en banc.

The| claimant seeks Board review of the Referee's order 
which dismissed his request for hearing. Claimant apparently 
contends;entitlement to temporary total disability compensation, 
penalties and attorney fees.
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The Board finds that the Referee's Amended Opinion and 
Order makes an erroneous analysis regarding deferred cases,
I\ claim which is deferred by a carrier does not stop the obliga
tion of the carrier to process the clai.m according to statute. 
The claim must be accepted or denied within 60 days. This was 
not done in this case. However, because claimant was’back to 
work and missing no time, there is nothing on which this Board 
can base a penalty. Moreover, the Board will not award attorney 
fees v/hen an attorney's efforts do not result i.n any payment 
to his or her client.

#

The Referee's order should have seated that claimant is 
not entitled to additional temporary total disability compen
sation- or penalties and attorney fees, rather than-dismiss the 
request for hearing.

Despite our disagreement with some of the Referee's 
analysis, v/e agree with the Referee's conclusion-. '• Because 
of this appeal, it is obvious that claimant is dissatisfied 
with that conclusion, but we find claimant's contentions 
about his entitlement to additional benefits to be unintelli
gible. Therefore, the Board agrees with the’Referee that 
claimant take nothing from these proceedings. '■ -■ -

ORDER • •
* 1

The Referee's order of August 21 , 198 0 as'amended' 
September 12, 1980 is affirmed.

WCB Case Wo. 79-2960 
V/CB Case No. 79-6587

MARCH 4, 1981

GLENN R. STOSE, CLAIMANT
Bloom, Ruben, et al, Claimant'sAttorneys
BATE Corporation
Order on Reconsideration

Claimant,- by and through his attorney, requests, by Motion 
for Reconsideration dated February 20, 1981, that the Board 
reconsider its Order on Review of February 12, 1981 and find 
that claimant's psychological condition is compensably related 
to his industrial injury of June 27, 1977.'

After giving due consideration' to this request, the Board 
concludes that claimant's contentions are without merit, and our 
decision in this matter' is unchanged.

IT IS SO ORDERED.
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BLAINE J 
Greg Wes

WCB Case No. 30-2667

VOGT, CLAIMANT 
t, Claimant’s Attorney

MARCH 4, 1981

SAIF Corjporation 
Order on' Review

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of the Referee's order 
which affirmed the SAIF Corporation's March 5, 1980 denial of 
his alleged aggravation claim;

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee.

ORS 656.298(5) dictates that the Board review only the 
evidence before the Referee at the time of the hearing. It is 
the Board's practice to consider new evidence only when both 
parties agree that it do so. Claimant had an opportunity to 
solicit additional reports from Dr. Danner and Dr. Shaw pric>r to 
the hearing. He failed to do this and SAIF Corporation ocjecns 
to the submission of these new reports now. The Board hereby 
denies claimant's request to consider new evidence.

ORDER

The order of the Referee, dated Julv .1 1. .1980, is affiriAed.
WCB Case No'. 78-04721 MARCH 9, 'l 981

CLEVE E...CLAPP, CLAIMANT Samuel|Hall, Jr., Claimant’s Attorney 
Lang, Klein, et al., Defense Attorney 
Corrected Order on Review

This Corrected 
the original Order 
1981 insteao of as 
oommence as of the

Order on Review is to show the correct date 
on Review in this matter as being March 9, 
shown as February 3, 1981. Appeal rights 
date shown below.

0 f

IT 15 50 ORDERED.
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WCB Case No. 79-9637 MARCH 10, .,1981

ROBERT 0. BORDERS, CLAIMANT . 'K
Welch, Brunn S: Creen, Claimant's,-At tome,vs-, ’
S A 1. F C 0 r p 0 r n 11. o n - • •
Order of Di. smissal

A requesc for review having been duly filed‘Wxth the W-orkers' 
Compensation Board in the above-entitled matter by the ciarmant, 
und said request for -review now having been...withdrawn,

IT IS therefore ordered that, the -request ‘ for review now 
pending before the Board is hereby dismissed and the oroer of che 
Referee is final by operation of law.

#

Claim No. GA 779323 MARCH 10, 1981 -

CHARLES BREWSTER, ■ CLAIMANT ' . . . ' ■
SAIF Corporation 
Own'Motion Determination

The Board issued its own motion order on July 24, 1980 and 
reopened claimant's claim for .a worsened condition related to 
his industrial injury of Februa.ry 5,.i960.

The claim was submitted for closure and it.wasthe 
recommendation of the Evaluation Division o’f the Workers' 
Compensation Department that claimant be grantee compensation 
for temporary toi,a 1 disability-from May 12', ''1980 (per O.vn MO-ion 
Order) through January 11, 1981, less •time worked and an 
award of 30% loss of right arm.'

The board concurs with the compensation for temporary to":ai 
disauility as recommended but disagrees with granting c.laimar., 

awara of permanent partial (Jisability.-- The 
Division found the information on claimant's '-rior 
either lacking or "sketchy." 'T-he Board a f te r 
the carrier, has found claimant has been aCequacel-/

any f u r t h 
E v a -I u a t i 0 r 1 
awards was 
con;, acting
comp jnsa ted ' fo r the loss of function of-'his riynt cAtremity. 

IT IS SO ORDERED.

9
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Claim No. 325765 MARCH 10, 1981

BERNARD 0. CASPER, CLAIMANT
SAIF Cor po ration
Own Moti D n Determi nation

T Tie Bo ard issu e-i its Ow n Mot ion Order dated Feb ruar y 15, 1 9h0
for a wo rs ened con dition ar isi ng out 0 f c laimant ' 5 indu s trial
injury o f May lA, 1971.

The cl aim has now been sub mi tted for closure an d it Is the
recommen da t ion of the Evalu ati on Div ision of the Wo rker s 1
Compensa ti on Depar tment tha t 0 la iman t be granted CO mpen s a t i 0 n for
temporar y total di sability fro m Dece mber 17, 197 9 throu q h
jecember 9 1980, less time wo rk ed a nd to an add iti onal a w a r d; 0 f
30 degre es for 20% loss of the r ight leg for a t Ota 1 aw a rd b f 65%
loss of th e right leg. The Bo ar d CO ncurs with this
recommen da tion.

IT IS SO ORDERED.

GARY V. 
MICHAEL

WCB
WCB
WCB

Case
Case
Case

No. 
No . 
No .

79-4980
79-10,169
79-10,606

MARCH 10, 1981

HUNTER 
LEROY,

Pozsi, jWilson,
SAIF Cojrporation
Order on’ Reconsideration

and
CLAIMANTS
et al, Claimant's Attorneys

The Board issued its Order on Review dated December 30,
1980. |bv letter dated January 8, 1981 Multnomah County re
quested the Board to reconsider its order. By letter dated 
January 22, 1981 the SAIF opposed the Motion for Reconsideration 
The Board issued an Order of Abatement on January 30, 1981 in 
order to give due consideration to this motion,

The issue was and is whether court reporters working in 
Multnomah County Circuit Court are county employees or state 
employees for workers' compensation purposes.

We previously stated: "The county actually pays the
salaries of and provides other fringe benefits for the court 
reporters." The reference to fringe benefits was circular in 
that who pays for workers' -compensation coverage is the question 
in this case. The Board continues to infer from the record-- 
although it is not expressly stated—that other fringe benefits 
are paid by Multnomah County. And the Board; continues to find 
that it is Multnomah' County that actually sets and pays the re
porters' salaries.
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We previously stated: "' '

"...we find that technically the court reporters 
are under the control of the county. The county 
has delegated, in a very small fashion, its authority 
or power to control the court 'reporters to the Cir
cuit Court judges to control the day-to-day work of 
the reporters."

That statement was incorrect. Multnomah County has not delegated 
any authority to the Circuit Court because it did not have auth
ority to delegate. Court reporters are employed by and serve at 
the pleasure of circuit judges. ORS 8.310 to 8.340.

In further developing the idea of county control, we 
previously stated: -"...the court reporter is required... to 
take orders from the Court Administrator..." We were mis
taken to equate control by the Court Administrator with control 
by Multnomah County. The Court Administrator'is appointed by 
and serves at the pleasure of the Circuit Court. ORS 8.070(1).

As supplemented by this order, the Board's findings come 
down to this: From a payroll point of view, the court reporters
are the employees of Multnomah County; from a control point of 
view, the reporters are the employees of the State of Oregon.

A similar situation arose in Robinson v. Omark Industries.
46 Or. App. 263 (1980). Mr. Robinson was on the payrollof 
Employers' Overload who assigned him as a temporary worker to 
Omark Industries. While Mr. Robinson was on Omark's premises, 
Omark had the right to control all aspects of'his work. The 
Court of Appeals held that an 'employee can have more than one 
employer 'for workers' compensation purposes, that only one em
ployer has to maintain workers' compensation coverage,_ and•that 
a worker's recourse for an on-the-job injury is with the em
ployer who maintains workers' compensation coverage.

We find that reasoning applicable here. The court reporters 
are in a hybrid status--employees of the county, in a compensation 
sense, employees of the state, in a control sense. Therefore, 
under Robinson, we- look to the'.question of who maintains workers' 
compensation coverage. - •

The answer is not as clear in this record as it v/as in the 
Robinson case. • Perhaps out of fear, of not wanting to be a non- 
complying employer, neither the state's nor the county's repre
sentative ever point-blank stated who maintained coverage.
The parties did stipulate, however: , , .
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"That if Multnomah County payroll clerk Joyce 
Holmes were called to testify, she would testify 
that claimants both were (and are) paid salaries 
on 'Multnomah County payroll, from which salaries 
she withholds the eight cents per day required by 
ORS' 656.506 and transmits quarterly that amount 
to |the State Workers' Compensation Fund to cover 
the participation of subject employers in the 
Second Injury Reserve Account, required by ORS 
656'. 622,"'

ORS 656.506 provides in part:

"Every employer shall retain from the monies earned 
byjall subject workers eight cents for each day or 
part of day the worker is employed..."

From the stipulation and the statute, the Board infers that 
Multnomah County is providing workers' compensation, coverage 
for the court reporters.

ORDER

Except as supplemented and modified by this.opinion, the 
Board's| Order on Review of December 30, 1980 is republished 
and reaffirmed.

MARY LO 
Sidney 
SAIF Co

WCB Case No. 80-748 

FEZ, CLAIMANT
Galton, Claimant's Attorney 
rporation

MARCH 10, 1981

Order on Reconsideration

up on cia imant's Motion for Reconsid e r atio n-, duly filed wi th
the Bo 1a.r d by letter dated Febr uary 27,. 1981 , claimant asks th e
Boar d t'o -rev iew the amount 0 f attorney’ s fees awarded in i ts
Febr uaY 25, 1981 0 rder on Rev iew. ■

Th e Boar d finds , upon r eco nsiderati on , th at the $250 a war dedfor at t!o rney 's fees by the pre vious ord er is inadequate in V i ew'
oft he

1 ® xten t of le gal ser vice s require d for the proper
repr es en tati on of c laimant in the appea 1 for review filed by the
empl oy er ' s i nsurer, SAIF C or po ration.
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The Board concludes that a proper attorney’s foe is the sum 
of $750, or an increased award of $500 over and aoove the 
previousawardforattorney'sfees.

ORDBR

IT IS HEREBY ORDERED, therefore, that claimanc's attorney is 
awarded an additional sum of $500 for attorney's fees, for a 
total of $750, forhis services at this Board review, payaolc oy 
SAIF Corporation, and the Board's Order on Review, dated Feb.jary 
25, 1981, is amended accordingly.

Own Motion No.' 81-0041 M'ARCH 10, 1981

JIM MELCHF.R, CLAIMANT 
SAIF Corporation 
Own Motion Order

Tne claimant requests the Board exercise its own motion 
Jurisdiction pursuant to 0R5 656.278 and reopen l~,is claim for a 
worsened condition arising out of his ■ Indus trial injury of 
February 1971. In support of his contention claimant has 
submitted to the Board a medical report from Dr. Steele who has 
scheduled surgery for him on March 4, 1981.
Tne carrier, SAIF Corporation, is unopposed to a reopening.

Tnerefore, claimant's claim is remanded to tne SAIF for 
reopening March 4, 1981, the date of Dr. Steele's recommended 
surgery and until closure is authorized pursuant to ORS 656.276

IT IS SO ORDERED.

WCB Case No. 79-08496 MARCH 10, 1981 

TOM MOORE, CLAIMANT
Peter Hansen, Claimant's Attorney 
Mary Danford, Defense Attorney 
Amended Order on Review

The Board issued its Order on Review in the aoove entitled 
matter on February 17, 1981. In that order the Board 
inadvertently failed to award claimant's attorney a fee for 
prevailing at Board review. Therefore, that Order on Review is 
hereby amended -lo include:
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Claimant's attorney is hereby granted a. fee of 25^ of 
the Icompensation for temporary total disability aw.arded 
by our order of February 17, 1981, not to exceed the sum 
of $750.

IT IS SO ORDERED.

WCB Case No. 80-525 MARCH 10, 1981

FRED NEGUS, CLAIMANT 
Brian Welch, Claimant's Attorney 
Donald F,. Bourgeois, Defense Attorney 
Order of Dismissal

A request for review having been duly.filed with the Workers’ 
Compensation Board in the above-entitled matter oy the employer, 
and,said request for review now having been withdrawn,

IT
pending
Referee

S 'THEREFORE ORDERED that, the request for reveiw now 
before the Board is hereby dismissed and the orcer of 
is final bv operation of l§-w.

ne

WCB Case No .■ 81-1062

FRED PETERS, CLAIMANT 
Jan Baisch, Claimant's Attorney 
Paul L.jRoess, Defense Attorney 
Order on Review

MARCH 10, 1981

Reviewed by the Board en banc. '

Claimant seeks Board review of the Referee's' order which 
awarded 60% permanent partial disability as a result of the 
claimarat's low-bad: injuries, representing a 25% increase over, 
the De-t-ermination Order, and which affirmed denial of additional 
temporary total disability benefits.

Tiae issues are:

(1) Extent of claimant's disability; and

(2) Entitlement to temporary disability benefits 
for the period from March 1, 1979 through April 
23, 1979.
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Considering the latter issue first, the Determination Order 
awarded temporary total disability from October 1, 1978 through 
February 28, 1979, and then again from April 24, 1979 through 
October 9, 1979. Claimant contends that he was disabled con- 
tJ.nuously from October 1 , 1978 tJirough October 9, 1979. Th,? 
Referee disagreed and affirmed this porrion of the Determination 
Order.' The Board agrees with the claimant.

The explanation for the March 1 to April 23 hiatus in 
temporary total disability payments is as follows:

Claimant was'injured in a fall on October 1, ,1978. The 
most significant consequences were a fracture of the fibula at 
the ankle and a nondisplaced facture of the sacrum. (Claimant 
also suffered three fractured ribs and abrasions and contusions.) 
Dr. Curtis D. 'Adams treated claimant's ankle. Dr. Adams ex
pressed the opinion that claimant had recovered from the ankle 
injury and could return to work on March 1, 1979.

Claimant did not return to work because of a variety of , 
physical problems, some of which (e.g., diabetes) had nothing 
to do with his industrial injury. Claimant saw Dr. Mario J. 
Campagha cn April 24, 1979 complaining of low back pain that was 
becoming worse. Dr. Campagna diagnosed lumbar spondylosis, 
aggravated by claimant's October 1978 fall. The doctor re
ported claimant was unable to work because of i;is back con
dition from the date of the first examination (April 24).

The temporary total disability hiatus.is thus the,rime 
between when Dr. Adams finished treating claimant's ankle and 
w'hen Dr. Campagna- started treating claimant's back.

The Board finds claimant is entitled to.temporary total 
disability compensation during this period. 'In context, the 
more reasonable interpretation of Dr. Adams'’ release for claimant 
to return to work on March 1 meant only that'claimant's fractured 
ankle was healed. Dr. Campagna's report that claimant "has been 
unable to work" since April 24 because of his back condition does 
not prove that claimant was able to work before that date. Un
controverted x-ray evidence from right after claimant's fall that 
.he fractured his ankle and back, combined with an uncontroverted 
finding that claimant's back condition precluded him from vjorking 
after April 24, supports the inference that claimant's back 
condition was substantially the same from the time of his fall 
until Dr. Campagna started treating that condition. The Board 
so infers.

%

We turn to the issue of the extent of claimant's permanent 
disability.
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Claimant asserts that at no time since the date of the 
accident has he been physically able to work and that in viev/ of 
his age, education, work experience and physical condition, he 
is permanently unemployable. Respondent seeks a reduction in 
the awarh to the original 35% permanent partial disability award 
of the Determination Order. Respondent asserts that claimant's 
failure Ito obtain suitable employment results from a lack of 
motivation and effort rather than from physical impairment.

Permanent and total disability can be proven in two ways. 
First, i*t is possible to establish that extent of disability 
solely from the medical evidence. See Butcher v. SAIF, 45 Or.
App. 313 (1980). Claimant here is not totally incapacitated
from a medical standpoint. Claimant has completely recovered 
from all! the consequences of his October 1, 1978 fall except for 
his baclc condition. None of the medical evidence establishes that 
claimant!'s back condition is permanently and totally disabling.
For example, Dr. Campagna reports: "Physical examination reveals,)
the patient appears comfortable and dresses easily. He bends to 
the ankles without pain." And Dr. William E. Matthews reports:, 
"There is one set of [low back] x-rays as far back as October

1972, and they are suprisingly similar to present ones...No 
definite evidence of nerve root impairment at the present 
time." |a11 the physicians who treated or examined claimant's 
back generally agreed: (1) He probably would be unable to
return to his prior occupation as a log truck'driver; but (2) 
claimant can do lighter work despite his back condition.

The.second way to establish permanent and total disability 
is a combination of medical evidence and evidence regarding the 
claimant's age, education, training, experience, etc. The non
medical factors can be summarized in a single word: Employability

Claimant relies upon language from Gettman v. SAIF, 289 Or.■ 
609, 614 (1980), to the effect that an:

"...award of compensation for permanent total 
disability can be reduced only upon a specific 
finding that the claimant presently is able to 
perform a gainful and suitable occupation."

The Board is confused by this passage. Since review at all levels 
of thisj system is de novo, we find it difficult to appreciate any 
rule limiting a higher level from "reducing" what a lower level 
has don^e--unless the Supreme Court intends some reduction of de 
novo review. Moreover and more importantly, the Board finds it impossible to reconcile the above passage, which was an inter
pretation of ORS 656.206(1)(a), with ORS 656.206(3), which pro
vides :
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"The worker has the burden of proving permanent 
total disability status and must establish that 
he is willing to seek regular gainful employment 
and that he has made reasonable efforts to ob
tain such employment."

It seems to the Board that under ORS 656.206(3) it would be 
possible and legally proper to deny a claim' of permanent total 
disability status based only on a finding.that claimant did not 
sustain the burden-of proving reasonable efforts to obtain employ- 
raent--without there being sufficient evidence to make the addi
tional "specific finding" contemplated by Gettman that the claim
ant is presently employable. The Board proceeds on that under
standing of the law unless and until there is further clarifica
tion from the appellate courts.

The Referee found; "Claimant has sought no alternative 
employment." Unless the Referee intended this to be a sub 
silento finding; that claimant was not credible, the Board dis
agrees. Claimant testified that he made some informal inquiry 
of-one acquaintenance in the lumber industry and was told some
thing to the effect that no work was available for him. Claimant

also testified that he had some form of contact with tne 
Field Services Division of the V.’orkers’ Compensation Department 
and was told something to the effect that no retraining program 
was available to him.

Shaw V

t

9

Here, as in 
App. 1041, 1043 (1980) 
to be the basis of any 
quality" of claimant's

Portland Laundry/Dry Cleaning, 49 Or. 
the Board finds "the record-too cryptic 

finding about the nature, quantity or 
alleged job search. It is- not clear 

whether claimant formally applied for a lumber industry job 
or just informally asked whether something was available. It 
is not clear whether claimant's inquiry was limited to log 
truck driving or included any lumber industry employment; the 
record more strongly implies the former. It is clear, from 
claimant's testimony that he did not apply for any other jobs.

Claimant's alleged contact with the Field Services Division 
is even more obscure. V?e do, not know exactly what claimant 
asked or exactly what he was told. To•the extent that claimant 
received a negative response from Field Services-, there is a 
strong implication in the record that such'a response was based 
upon claimant having overstated what Dr. Campagna had told him. 
Claimant testified that there was no written record of his 
contact with Field Services. But see OAR 436-61130 (1) (e) :
"The [Field Services] Division shall notify the worker and 
insurer in writing when...the Division denies a vocational 
assistance program requested by the worker."
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For these reasons, the Board concludes that claimant has 
not sustained his burden of proving reasonable efforts to obtain 
employment within the meaning of ORS 656.206(3) and has not, 
therefore, sustained his burden of proving permanent and total 
disability.. Should an appellate court rule that the above- 
discussed passage from Gettman v. SAIF, supra, prevails over 
the plain meaning of ORS 656.206 (3) , the Board further finds 
that on I this record it is impossible to presently identify any 
specific job that claimant is able to perform.

Turning to the extent of claimant's partial disability, 
the Board agrees with the Referee's analysis.

ORDER

The Referee's order dated August 20, 1980 is modified to 
award tpnporary total disability benefits to claimant for the 
period from March 1, 1979 to April 23, 1979. In all other re
spects. the Referee's order is affirmed.

Claimant's attorney will be entitled to an award of fees 
payable! from the increased compensation upon submission of a fee 
agreement. OAR 438-47-010(3).

WCB Case Ro. 79-07395 MARCH 10, 1981

DONALD L. RISKE, CLAIMANT 
Frank J..'-Susak, Claimant's 
SAIF Corporation 
Order on Review

Attorney

Reviewed by Board members Barnes and Lewis.
Th'e claimant seeks Board review of tne Referee's order which 

affirmjed thu SAIF Corporation's .denial of August 21, 1979.

Th'e Board, after de novo review, affirms and adopts the 
Opinio'n and. Order of the Referee.

Tvio references to Dr. Clifton's knowledge of claimant's

p r ev iou s hi s to ry , f 0 u nd on page th X ee 0 f t he Re f e r e e I s 0 r d e r »s h ou id b e c 1 ar ifi e d s ome wh at. 0 r. Cl i f to n w a s un a W a r e 0 f
c 1 ai man t ' s d i z z in e S3 1 ti nn itus a nd pa ssin g 0 u t sp e 1 1 s at t h e time
u f h , 1

is e xam i na tio n How ev er, h e w a s awar e 0 c1 the s e P r Ob 1 e m s
0 r io r 11 0 th e t aki n g 0 f h is depo s it i on and h i s opi n i 0 n re m a i n e d
onchanged.
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Even with this clarification, the Boara finds that claimant 
failed to prove by a.preponderance of the evidence chat he 
sustained a compensable injury on June 21, 1979. The Referee 
found claimant was not credible. "Where the medical evidence, 
and inoeed the claimant's whole case, rests on the thoroughly 
impeached credibility of the claimant, we conclude that claima't 
has not sustained his burden of proof." i 11 er v'. Granite 
Construction Co., 28 Or. 'App. 473, 478 (1977).

order:
The order of the Referee dated June 24, 1980 is affirmed.

WCB Case No. 78-7484 MARCH 10, 1981

was 
no r

VIVIAN WISE, CLAIMANT
Bloom, Ruben, et al, Claimant-'s Attorneys 
Sch-wabe, Williamson, et al, Defense Attorneys 
Order on Review

Reviewed by Board members McCallister and Lewis.
Claimant seeks Board review of the Referee's order wnic 

affirmed the "June 13, 1977" (-sic) Determination Order. He 
determined that claimant had failed to prove that' her claim 
prematurely closed, that she had suffered an aggravation of 
September 13, 1977 injury, or that she was entitled to aicy 
permanent partial disability compensation as a result of this 
injury.-

After de novo review, the Board concurs-with the Referee chat 
claimant has failed to prove by a preponderance of the evidence 
that her claim was prematurely closed. The reports of Or. Graham 
and the Orthopaedic Consultants just prior to closure ir-,.oicato 
that claimant's condition was medically stationary 'and oo furtner 
treatment was necessary. The Board also does not find Dr.
Cherry's reports sufficient to warrant a reopening of no;- 
under the provisions of ORS 636.273^

#

,.Ti

m
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The Board does find, iiowever, that ciaimanu has sustained a 
slight degree of permanent impairment diie to her Septemoer 13, 
1977 induscrial injury. The Orthopaedic ConsulTants, or, February 
lA, 1978, indicated claimant’s loss of function o'f the oack due 
to the injury was minimal. They felt claimant rould do one same 
occupation with limitations if shiS used proper lifting and oody 
mechanics. Or. Graham, claimant's treating physician, concurred 
totailyjwith this report. On November 29, 1978, Or. Graham 
indicated rhat claimant had continuing symptoms which, oespire 
hex lack of objective findings, he felt were genuine. He felt 
she could return to her usual occupation with .some rescricticns 
of lifting, pulling and pushing. Dr. Kemple, on Decemoer 21, 
1978, agreed that claimant should restrict her lifting and 
bendingl activities to some extent. Based on this medical 
evidence, the Board concludes that claimant is entitled to 
compensation equal to 32 degrees for 10% unscheduled disability • 
to her back due to her September 13, 1977 industrial injury.

OHDER
The order of the Referee, dated July 25, 1980, is modified.
Claimant is hereby granted compensation equal to 32 degrees 

for 10% unscheduled disability to her back as a result of the 
Septemtler 13, 1977 industrial injury.

The conclusions reached by the Referee with respect tc the
issues of premature closure-and aggravation are affirmeo.

Claimant's attorney is hereby granted as a reasdnabie 
attorney's fee a sum equal to 25% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not to exceed $2,000.

Claim No. D 113902 ' .MARCH 10, 1981

EARL ANSEL WOFFO.RD, CLAIMANT
SAIF Corporation
Own Motion Determination

Th'e Beard issued its Own Motion Order pursuant to tna 
provisions of ORS 656.278 and reopened claimant's claim for a worsen|ed condition arising out of his March 17, 1965 incustrial 
injury, commencing upon claimant's hospitalization' recommended by 
Dr. Weed.
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The cl aim h a 3 □ e en s ubmi t t 5d for cl os u re •ano it is tne
rec ommen da Cion 0 t th e Ev aiuat i on Divis.i on 0 f the V/orkers 'Com pensa ti on De pa r tm ent that c la imant b e grantee compensation fortern 0 r a r w

J total d isa bill ty fr 0 m Decembe r 13. 1979 chroegi’ January193Q an (J no fu rth er a ward 0 r permane n t partial disabiiity ,The Boar d concu r s wi th t his r e CO mmendat io n.
IT IS SO ORDERED.

VCB Case No. 79-7251 MARCH 10, 1981

EDWARD ZOZOSKY, CLAIMANT
Merten A Saltveit, Claimant's Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
Order on Reconsideration

On February 20, 1981, the employer submitted a. Motion for 
Reconsideration of the Board's Order on Review of February 11, 
1981. By letter dated February 23, 1981, claimant's attorney 
opposed the motion but requested she be granted an attorney fee 
from the employer's appeal. VJe will address both requests at 
this time.

Based on the evidence before us, the medical reports are 
unequivocal that claimant suffered an occupational disease from 
exposure at work, diagnosed as dermatitis. This clairr. was ac- 
-cepted and subsequently closed by a Determination Order of August 
29, 1978.

Claimant's condition then changed, and he developed wh^r 
was diagnosed as psoriasis and on August: 6 , 1979 the carrier is
sued a denial; however, it denied the condition of dermatitis.

The Referee, ,in his order, denied compensability of the 
diagnosed psoriasis condition, and that finding was affirmed by 
the Board. The only change which we made was,to clarify what 
was to be accepted as compensable and v/har was not. That is, 
the original condition arising out of•claimant's exposure at 
work, dermatitis, is and remains the responsibility of rhe. car
rier. The condition diagnosed as psoriasis is not compc;nsabie. 
Because of the wording of the carrier’s denial, it was necessary 
to clarify this point.

The employer's contentions set out in his motion are with
out merit. The sole issue before the Board and the Referee was 
compensability of psoriasis. Our Order is not ambiguous and 
does not raise the issue of compensability of the dermatitis 
condition as W'e ruled it was compensable.
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On Ithe issue raised by claimant's attorney regarding an 

attorney] fee, the request is denied. The issue was comoensa 
bility, 'and it was denied which obviously does not entitle 
claimant-'s attorney to a fee.

ORDER

The Board's Order on Review dated February 11, 1981 is 
hereby affirmed and republished.

WCB Case No. 79-3505 MARCH 13, 1981

The Beneficiaries of
ROBERT ATKINS, Deceased
SANDRA ATKINS, CLAIMANTCharles I'Erwin , Claiman-t's Attorney
SAIF Corporation
Order Denying Motion to Dismiss

SAIF -f.ris appeal ed from the Re -?.Tee ' s Opinion ana Order . CiaiiT.an't moves to dismiss SATF's snpeal, pointing out that SAT-" 
has neijt'her filed a brief witi'iin the time permitted nor ‘lOtified 
the Boa'rd that it uoes not intend lo file a brief.

Tne dom'd shares the frustration indicated by ' c ia Lmari i.’s mot ion";' "Tne Bo are should not be called upon tq search she 325 
pages of testimony and all 13 exhibits, each consisting f many pages..'.to guess at what appellant has in mind." Unoe r . i s ci--j 
law, however, SAIF is permitted to do jusu what.it has derm.itjmry be small comfort for, claimant, out if oAIF appeals the 

noard' s'.decision to the Court of Appeals, claimrn: can nr'o- that 
SAIF r'iised no issues before the Board anc- argues '_rn;t i,-... CouiC
..houln 
b 0 a r ci.

G c c i n e 10 view issues t io a t were not r a i s e u be; cn

T -.e motion to dismiss is denioc. This cas.c is cocketeb fc. 
Boarc review on the record and respondent'* s bri-:‘f.,

IS SO ORDERED.
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Claim No. C ■'42'295

GERALD J. BOCHSLER, CLAIMANT
SAIF Corporation
Own Motion Determination

MARCH 13, 1981

The Board issued its Own Motior. Order on May 28, 1980, 
reopening claimant's claim effective April' 11, I960 for a 
worsened condition related to his industrial injury;Of- September 
6, 1966.

, The claim has now been submitted for closure, and it is the 
recommendation of the Evaluation Division of the 'Workers’ 
compensation Department that claimant be granted compensation fo 
temporary total disability from April 11, 1980 through June 16, 
1980 but no additional award of permanent partial disability 
compensation. The Board concurs with this recommendation.

IT IS SO ORDERED.

WCB Case No. 80-530 MARCH 13, 1981

WILLIAM C.- CRAIG, CLAIMANT .
Malagon, Velure & Yates. Claimant's Attorneys.
Jaqua & Wheatley, Defense Attorneys • ■
Order of Dismissal and Own Motion Order

Claiman;; injy.ed his back in 1972 and again in 1977.
Different insurance carriers were on the risk in those.two years.

in 1979 claimant made an aggravation claim with the carrier 
chat nad bei::n on t.>e risk in 1977. The denial of that 
aggravation claim gave rise to WCB Case No. 30-530.

i , 198 i claimant requesred the Board, to exercise own 'm'.ic-: 
,iuris..'iCtion, taking the aiternati'/e position that his w'orser,ed 
oack rondition was the responsibl-.Uy of the carrier that had oeen 
on the risk in 1972. The Board referred tnat request'for own 
Miotion rel.ef to the Hearings Division to be heard in conjunct Lon 
with -VCB Case No. 80-530.

0i the eve of the scheduled hearing, (.r-e set. led wCn
ase No. 80-530. f-ecause of that settlement, claimant h.-.s 

wi the ,'cwn fils request for own motion relief. The Board lias 
approved tne settlement in WCB Case No. 80-530.

Ti'iere f o re, claimant's request for hearing in cTB base No.
JO-530 is dismissed, and claimant's request for own .ri.j'ciun relief 
i s d e i e 0 . m

II IS ORDERED.
•574-



#

m

m

Claim No. C-121906 MARCH 1 -1981 •

LOUIS CROSS, CLAIMANT
Galton, Popick & Scott, Claimant's Attorneys
SAIF Corporation
Own' Motion Determination

Trie Boerd issued its O', 
wnich reop^jsed cla iiiiant ' s ; 
worsen.ed condition arising 
16. 1968.

'n Motion' Order dated June 6, iv30 
iaim as of January 30,1980 for a 
out of nis industrial injury of Ap.

Tholclaif'n v/as submitted for closure, pursuant to the 
provisions cjf ORS 656.278, and it is the recommendation of the 
Jvaluarion 'division of the Workers' Compensation Oepartrnen: that 
claimant' be granted compensation -for temporary total disability 
from January 30, 1980 through Marc:; 30, 1980 and r;o addicionai 
award for permanent partial disability. Tne Board concurs with 
this reeoiTiiihindation.

IT IS’SO ORDERED.

Claim No. C604-14077 REG MARCH 13, ,1981

JOSEPH DAVIS, CLAIMANT
Welch, 'Bruun & Green, Claimant's Attorney
Schwabe 
0-wn Mot

Williamson, et al, Defense Attorney 
ion Order

Claimant requested that the Board grant ow:, motion relief.
By orders dated May 23 and June 20, 1980, 'we referred claimant's 
request: for a hearing and recommiondation. V/e have received 
the Referee's recommiendation. ' •

We requested a recommendation on three different issues.
We now find one of them dispositive: Whether • claimiant is
barred from now seeking additioruil compensation after having ^ 
stipulated as part of a 1976 disputed claim settlement chat 
he v/as then permanently and totally disabled.

Claim.ant injured his left elbow au work in Sepuember 
1972 . The Referee recommends that we find that claimai':t's 
elbow condition has worsened since his last award of compens>ation 
We so find.
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In 1975 claimant made a claim' for a back injury wl'-.ich 
was partially denied. In 1976 claimant made a claim for a 
testicle injury which was denied, These claims were resolved 
by a bona fide dispute settlemer.t entered pursuant to ORS 
656,289 (4) and'dated October 13, 1976. That seutlement was 
signed by claimant, his attorney, the attorney representing 
the employer/carrier and approved by a Referee. That agreement 
provided in part:

"1. The parties agree that the claimant is now 
permanently and totally disabled.

"3. The parties are in dispute as to whether 
claimant's current permanent and total disability 
is due to his back injury or to non-compensable 
factors.
"4. The parties are in further dispute as to 
whether the claimant's testicle claim of January 
1976 is compensable."

The settlement agreement provided for payment of $21,500 to, 
claimant and for payment of $3,350 to claimant's attorney., . ' 
for a total of $24,850 "in full and final settlement between ' 
the parties." .

An ORS 656'. 289 (4) bona fide dispute sectlement ordinarily 
terminates all of a worker's rights under ORS chapter 656.', 
However, in March 1977 claimant requested payment of•additional 
medical expenses relating to his 1975 back injury that had 
been partly the subject of the 1976 bona fide dispute settlement. 
Even though it seems to the Board that the 1976 bona fide 
dispute'settlement would have 'been a successful defense to 
claimant's 1977 claim, that claim lead to the execution of 
yet another bona fide dispute se'ttlement. .This settlement, 
dated September 29, 1978 was signed by claimant, his atcorney, 
the carrier's attorney and approved by a Referee:. It:" urqyidedj ' 
for payment to claimant of $7,483.15 which included $1,000' 
as a fee for claimant's attorney.

The Board notes that even though no hearing had .ever ■
been held on claimant's 1975, 1976 or 1977 claims his - 
attorney had been awarded fees that totaled $4,350. The 
Board further notes that the 1978 payment of $7,483.15 by 
the carrier (Liberty Mutual) appears indefensable because of 
the earlier bona fide dispute settlement.

m

-576-



#

m

In '19 7 returned| no 
October |21, 
relatingj to 
The carrjier 
The outcome 
claimant s 
tree tmen't, 
physician."

8 the focus shifted 
his elbow which had 
19-7 8 claimant reque 
the continuing trea 
did not respond and 
'was a March 6, 1979 
elbow claim was reop 
including surgery as

away from claimant's back and 
been injured in 1972. On 
sted payinent'-of m>edicai bills 
tment of his elbow condition, 
claimant requested a hearing, 
stipulated settlement v/hereby 

ened "for medical care and 
recommended by claimant's

In summary, the various agreements of the parties are:

131^6 -- bona fide dispute settlement of partially, 
denied back' claim and denied testicle claim;

1978 — bona fide dispute settlement of renewed back 
claim, apparently limited to cost of medical services;

1979 -- stipulated settlement of claim for cost of 
medical services for treatment of elbow injured in 
19 72.

Ail these’agreements were approved by Hearings Division 
referees. -

The Referee's recommendation in this own motion case 
suggests that once a worker's aggravation rights have expired 
and thel Board has referred a subsequent request for own • 
motion relief,to the Hearings Division for hearing and 
recommendation, the referees of the Hearings'Division lack 
"jurisdaction" to approve a stipulated settlement or bona 
fide dispute settlement. The Board disagrees.

of
by
ref
to
the
req
dat
rel
be.

Our workers 
an original c 
a requirement 
er
C Pi
f 

ue
e.
ie

ee' [or] ‘the e |Board to 
ivje year ag 
sts for own 

The Board 
can be se

' compensation system allows private settlement 
laim or an■aggravation claim — limited only 
that the settlement be approved by "a 
board." ORS 656.289(4). It makes no sense 
say that all claims can be settled throughout 
gravation period, but no claims,_ i.e., 
motion relief, can be settled beyond that 
concludes that requests for own motion 

ttled privately just as any other claim can

The next issue is who has authority to approve a settlement 
of a request for own motion relief. The only relevant

56.289 (4) v/hich refers to approval by "a 
board." The Board concludes that, as a 

ity, it makes no difference whether a settlement

statute is ORS 6 
referee [or] the 
matter |of author 
of a request for 
or by the Board, 
such a Isettlemen 
have the same au

ov/n motion relief is approved by a Referee 
The Board clearly has authority to approve 

t. And the Referees, as the Board's agents, 
thority.
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It does not follow, however, that because the Referees 
have authority to act, it is desirable that .they do so. The 
Board's unique and open-ended power to grant own motion 
relief, ORS 656.278, imposes on the Board the serious duty 
to apply a reas'.)ned ov;n motion policy cx.)nsistently. Approval 
of own motion settlements by 29 separate Referees would not 
promote development of either clear policy or consistency. 
■Therefore, the Board concludes that Referees should not 
approve own motion settlements, but should instead forward 
them to the Board for approval. This includes both stipulations 
and bona fide dispute settlements.

The remaining question is whether ciaimanc's 1976 ■ 
stipulation that he was then perm.anently and totally disabled> 
quoted above, precludes now granting, by own motion order,, 
increased compensation for claimant's worsened elbow condition. 
The Board concludes that it does. There can be no greater 
disability than permanent and total disability. Absent some 
indication that claimant's condition improved after 1976 — 
and there .is none in this record — the Board will no,t. now 
grant own motion relief. 'n

IT IS SO ORDERED.
m

WCB Case No. 79-05896 MARCH 15, 1 981

DI ANNA GOBLER, CLAIMANT
W e Ich , Bruun & Green, Claimant's At 10 r n e y s
Sc h wa b e , W illiamson, et al, Defense Attorneys
0 r der on R e view '

Re view ed by Board members McCal lister and Lew is.
. Cl aima fit seeks Board review of the Refere e ' s oroer ..w! lien.,

a f firm ed t he carrier's denial of he r claim fo r an occup.at:ional
di seas e

Th e Bo ard agrees with the Refer ee ' s concl usio n in this case.
rh e e V iden ce indicates that claiman t has been a n ervous f e r s 0 n
mo st 0 f he r life. Dr.' Parvaresh in dicated th at i f claimant was
on der more pressure than her co-wor kers with respect to- her joo
QU ota and how she uses her work time, then sh e ha s a leg.’i timate
cig g r a v atio of a pre-exisiting psyc h i: a t r i c d 1 sord er. He
ui tima tel y concluded that claimaCft was actual ly r s a c t i n g to ueing
tu rned dow n for a promotion which ,s he felt 'sh e de served. Dr.
da yes indi Gated that if claimant's work environme n t. w a s i:s she
de scri oed it, then her employment s ignifleant 1 y a nd matei: 1 a i 1 y m
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aggravated her ' condition. Neither doctor came to a defirui.e 
conclusion tnat her job stresses' aggravated her pre-exisring 
condition. The testimony taken ar the hearing, based on a 
preponderancej indicates tnat conditions at work were not as 
claimanL described them. The Board concludes that claimant ha: 
failed to prove by a preponderance of the evidence that her 
condition was'aggravated by her work situation.

The
ORDER

order of the Referee, dated June 27, 1980, is affirmed

MARCH 15, 1981Claim No. D 122755

DENNIS JOHNSON, CLAIMANT 
SAIF Corporation 
Own Motion Order

The claimant, requests the Boaj c to exercise its own' motion 
Jurisdiction, pursuant to ORS 656.278, and reopen his claim for a 
-worsened condition related to his compensable industrial injury 
0 f Oc Looer 30 , 1975.

Dr Bert had scheduled surgery for January 8, 1981 for a 
Bristow repair of the right shoulder. SAIF is unopposed to 
reopening. • . •

Tne. Board concludes claimant's claim shall be reopenec 
commencing the date of his hospitalization for the surgery, of 
January 8, .19 31 and until closure is authorized pursuant to ORS 
656.278.

IT IS 30 ORDERED.

MARCH 15, 1981Claim No. C 269088

BETTY MARTIN, CLAIMANTI 'SAIF C|Orporation 
Own Motion Determination

The Boiii'd issued its own inoticri order .of Octoijer 13, 1980 which jreopened claimant's claim fur a worsened coiicLtion related 
to heTj original inuustrial injury of September' 23., 1970. That 
Own Mo.tion Order ordered the claim' reopened' upon claimant's
hospitalization.
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The claim has nov/ been submitted for closure and-it is tne 
recommendation of the Evaluation Division of the iVo'rke'rs ’ 
Compensation Department that claimant's claim be -closed' w t thou'c 
any award of compensation for temporary total disab'illt/ nor any 
increase in permanent partial disability. This recommendation is 
oased upon the fact that claimant was not employed prior’ to this 
hospitalization and therefore has sus ta inecf-no time'loss in the 
form of temiporary total disability compensation. The Board- 
concurs with this recommendation.

IT IS SO ORDERED.'

m

WCB Case No. 79-8496

TOM MOORE, CLAIMANT 
Peter Hansen, Claimant's Attorney 
Mary Danford, Defense Attorney 
Order of Abatement

MARCH 13, 1981

. On'March 12, 198l/ defendant's attorney requested t e Boaro 
for reconsideration uf the Board's Order on Review dated February 
17, r981. V

In order that time for appeal ooes not run, our Ordur on 
Review is hereby abated and held for naught.
’• IT IS SO ORDERED.

Own Motion Nol 'Si-bOSM' MARCH’T^", 'V981

FRANK NAHORNEY, CLAIMANT
Own Motion Referred for Hearing

Claimant requests the Board to e'xercise its own motion 
jurisdiction pursuant to ORS 656.273 and .reopen his claim for a 
•worsened condition related to his industrial injury of October 
13, 1971. . . .

The carrier, Argonaut Insurance Co., by letter dated Feoruary 
13, 1981 informed the Board that it was oppo.sed to a claim 
reopening.
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The Board is in possession of Or. Cohen''s medical report and 
finds that che information provided by him is ihsL>fficient for 
fne Boa-rd to determine'whether or no t. claimant ' s ' cla i:n should be 
reopened._

Therefore, the Board is referring this matter'to the Hearings 
hivision for a Referee to hold an evidentiary hearing and lo take 
evidence to aeterrnine whether claimant's present condition 
constitutes a worsening of his condition related co’, his-. • industrijal injury of October 13, 1971. After the hearirig ■
Referee jis to'order a transcript of the proceedinas and, rogetn.;r 
.vith his recommendation, submit such to the Board.

• IT IS SO ORDERED.

VCB.Case No. 78-05969 • MARCH 13, 1981

ROY D-. NELSON, CLAIMANT
Olson, [Hittle, et al. Claimant’s Attorney 
SAIF Corporation 
Order on Review

Rev iewed by'Board members McCallister. and Lewis
The claimant appeals the Referee's order which awarded 

10% unscheduled disability for neck and bilateral shoulder 
injuries. It is claimant's contention he is encitleu to 
additional temporary total disability, a greater .permaneni

him

partia disability award and penalties and attorney's fees
We modify the Referee's order. First, we note that tne 

Re fere- , although he could not understand how the right shoulder 
problem could be compensably related to the clairried injury which 
involved only trauma to the left side of the body, nonetheless i'le 
found both shoulder problems compensable. We hot only do not 
understand tne ratioiiale relating the right shouloer to the claimed injury, we do not accept it. The right snoulder 
condition is not compensable. -.The injury of October 26, 1976 
involved a fall on the left side of the body, and we.see nothii,g in thejrecord ' to negate the impact of repeated histories wnich 
claimant provided the doctors over a span of se'.eral years that 
the mechanics'of the accident produced injury to the claimant's 
left side. The rigiit shoulder complaints do not appear in the
r e c o r 0 
Having

until 1978. 
disposed of

compensable, 
to temporary

so there is not even a temporal relationship, 
the right shoulder question by finding it nos

we move on to the question of.cl aimant's entitlement 
total disability compensation.
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The Board finds ■ sti f fie.tent evidence IfV the record to supporF 
claimant's claim for additional temporary total"_disability 
compensation. First, the chart potes of Dr. Woo'lperf dated 
February 18, 1977 indicate a regime of active treatment of the 
Ic I shoulder and neck complaint arid tl'u.' opln.lon tliat claimant 
should not work. On July 26, 1977 claimant was found capable of 
''modified lighter" work, in the same chart note, Dr. Woolpert 
ind.icates claimant cannot return to his regular occupation., truck 
driving. Out of all of this, the Board believes the claimant has 
established entitlement to additional temporary total disability 
compensation from February 18, 1977 through July 26, 1977.

having disposed of the temporary totaj. disability issue, we 
now must decide the extent of claimant's permanent disability.
The claimant is 55 years old with a 10th grade education. He has 
oeen, for most of nis working life, a truck driver or has worked 
with farmmachinery.

The evidence indicates claimant is now precluded from 
returning to "truck driving"--he is limited to lighter jobs. To 
the extent the neck and le ft shoulder conditions contribute to 
the loss of wage earning capacity, we find claimant is-.entitled 
to an award.of 30/o unscheduled permanent partial disability.

Lastly, the claimant asks the Board to assess .penalties arij 
attorney's fees for the carrier's failure to reopen. We find the 
claimant's request without merit.

ORDER
The order of t'ne Referee, dated June 25, 1980 is modified.
Claimant is hereby granted .c.ornpensa tion for temporary total 

disability from February 18, i9’77.' through ■ July 26, 1977 and to an 
award of 96 degrees for 30% unscheduled neck .and- left shoulder 
disability.

Claimarit s attorney is hereby granted as and- for a reasonable 
attorney fee, 25% of the temporary total disability granted by 
this order not to exceed $250, and 25% of-the 
compensation for permanent partial disability 
order, not to exceed $750.

increased 
granted by this
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SAIF Claim No. 451219 MARCH 13, 1981

GARY NORDLING, CLAIMANTISAIF Co Tip oration 
Own Motion Order

Clai|mar.t requests the Board to exercise its ov/n morion 
juxisoiction pursuant to ORS 656.278 and reopen nis claim for a 
worsenei.j conditioi'i resulting from hi is industrial injury cf July 
18, 1973. Claimant's aggravation rights have expired.

A medical report from Dr. Seoul: indicates cl a Irnai: t.'s 
condition has worsened and he has recommended surgery.

The Board orders the carrier to pay all hospital, sorcery and 
medical care benefits pursuant to CITS 656,245. Claimant is not 
entitled to have his claim reopened for compensaclon for 
remperary rotal disability because the evidence hefore the Board 
is insufficient for us to determine whether or nor claimant is 
eiTiployed.antj whether or not he is losing time from work. if this 
InforiAation is provided to us, we will reconsider our decision.

1 ;■ iS-’Se ORDERED.

BILL E. 
Welch,

WCB Case No. 80-5271 March 13, 1981

PAINTER, CLAIMANT
Bruun & Green, Claimant's Attorneys 
K. Ward, Defense Attorney 

SAIF Corporation 
Order of Abatement

Marcus

By letter dated March 5, 1981 claimant's attorney requester^
the Board to reconsider and stay its order of February 17, 1981.

Injorder.to give due consideration to this request, our oroer 
of February 17, 1981 is hereby.abated and'heJd for naught. .

IT IS so ORDERED.

m -
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WCB Case No. 79-10069 MARCH 13, 1981 

RICK RABERN, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorneys
SAIP Corporation
Order Denying Reconsideration

The SAIr Corpfjration moves the Board to reconsider tnc 
and Order dated March A, 1981,.

Opinion

Tne only issue SAIF raises tha' was 
oy the Board is its contention our

:‘ict p re V i ju i y considered 
award of attorney fees to 
u.lo of Ben11 uy v. 38

Appeal •• ill
claimant violates the "no-work-no--,'ee' _
Or'. App. (1979 ). Bentley hoJiJo that the Court of
reviev/ the Board's awards a f • a t toriiey. fees for abuse of 
discretion. The Board's order explained its reason for an award 

• of attorney fees in. this case--that there was no reasonable basis 
for SAIF'S appeal from the Referee's decision. If SAIF tcLie'. :r 
that this Board lacks discretion to so interpret its own--

governing awards of attorney fees, ii is 
argument to the Court of Appeals.

admin ist ra tive rules 
Invited to address that

The.motion for reconsideration is denied.
IT IS SO ORDERED.

WCB Case No. 78-7333 MARCH 13, 1981

MAURICE E. SIMILA, CLAIMANT 
Pozzi, Wilson, et al, C laimant .';sAt t o rney 
SAIF Corporation .. ' .0
O.rderonReview

Reviewed by Board members McCallister and Lewis.'•

The claimant seeks Board review of the Referee's o.rder 
and SAIF Corporation cross appeals the order which granted 
claimant an award of 47.25° for 35% loss of the right foot.
The claim.ant contends he is entitled to compensation for tem
porary total disability from Ju-ly 18, 1978 through February 26, 
1979. The SAIF contends that the award granted by the Referee 
is excessive. • . s

The i.oard, after de novo review, w'ould modify the Referee's 
order. The Board concurs with the Refecee that claimar.u's con- 
ditioii was medically stationary and he is not entitled no any 
further award of temporary total disability compensation.

-584-



On ^the issue of extent of permanent partial disabjlity, 
the Board funds the award granted is not supported by the evi
dence. The only medical report v/hich rates claimant's loss of 
functionj, the sole criteria for determining extent of permanent 
Ijartial 'd.i.sabili.ty# is tliat of Dr. Davis. lie rates claimant:'s 
impairment at 20% loss of function, and Dr. Harris, the treating 
physician, specifically concurs with this rating.

. ICla'iraant has, by two Determination Order’s, been granted 25% 
loss of Ithe right foot. The Board concludes that the awards of 
25% adequately compensate claimant for his loss of function of 
the right foot.

ORDER
The order of the Referee dated May 1, 1980 is modified.

The Referee's award of 35% loss of the right foot is 
reversed and the Determination Order of November 2, 1979 awarding 
25% loss of the right foot is affirmed in its entirety.

Own J'lotion No. 81-0060M MARCH 13, 1981
CARLTON SPOONER, CLAIMANTWelch, jBruun Green, Claimant's Attorney
Own Motion Order Referring for Consolidated Hearing

Claimant, by and through his attorney, requests the Board to 
exercise its own motion jurisdiction pursuant to ORS 656.278 ar.d 
reopen jhi5 claim for a 

injuryindustrial 0 f
worsened conditio(' 

July 15, 1968. .
related to his

T n e record indicates that 
by a different

on September 
ernployer, su

25, 1980 claimant , •
tained'an inju'ry whichwhile employed

its carrier denied as being causally related to his-1968
industrial injury

Based on this record we feel’tnis matter should be referreo
.0 the Hearings Division

The denial of the September 23, 1980 iridustrial injury has. 
oeen appeal,ed and is presently scheduled to be he.ird on Ajril 2 5, 
1981 before Referee Harold M. Oaron. The Board hereby refers

motion case to the Refere-e to be consoiidaten with WC... 
80-11400 wnich is presently scheduled to oe hearu by tii.Ti 
25, 1981. The Referee is instructed to take evidence on 

urrent condition is related to his original
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injury of 1968 or to the, new injury of Sep tembei 23, l980'r’".Ti‘' 
Referoo is to'issue an Opinion and Order on the 1980 clniin one 
have a transcript of,the proceedings, togethe.r with-his 
recomrricndation on the own motion proceeding, submitted co the 
hoard.

IF IS SO ORDERED.

¥CB Case No. 79-09628 MARCH 13, 1981 

JOHN R. WECKER, CLAIMANT
Galton, Popick & Scott, Claimant’s Attorney 
Schwabe, Williamson, et al, Defense Attorneys 
Order of Dismissal

A request for review, having been duly fileo with the 
Workers’ Compensation Board in the above-entitled .matter by the 
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review and 
pending before the Board is hereby dismissed and the order of tne 
Referee is final by operation of law.

Own Motion No. 81-0055M MARCH 13, 1981'
DAVID a'. WILSON, CLAIMANT ■■■"'
SAIFCorporation 
Own Motion Order

The claimant requests the Board to exercise its own motion 
jurisdiction pursuant to ORS.656.278 and reopen his claim for a 
worsened condition arising out of his industrial injury of 
October 20, 1950. Claimant's aggravation rights have expired.

The SAIF submitted all pertinent me.dical information to tne 
Board and indicateo it was unopposed, to a reopening for the 
recent surgery . ........ .........

The Board finds that claimant's hospitalization, surgery and 
nedi.cal benefits shall be paid by SAIF pursuant to ORS 656.245. 
Claimant's claim will not be reopened. The Board does .not,have 
sufficient information for it to grant compensation for temporary 
total disability as we are unaware of claimant's employment 
:vtatus in order to determine w 1*1 other or not he was employed prior
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to the hosoitalization and what his time loss wais, if an I r
this information is provided to the Board, we will, reconsider our oecision!.

I Is SC0 OfUUd'd-iJ.

WCB Case No. 79-91.92 MARCH 13, 1981

HENRY J.; WOODFORD, CLAIMANT 
Steven J. Joseph, Claimant's Attorney Paul R. IboccI, Defense Attorney 
Orderoh Review

This is an occupational disease claim appealed to the 
Board by the employer. The employer requests the Board 
reverse that portion of the Referee's order which states:

. ."...the employer■shall accept the claim as a
compensable occupational worsening of underlying 

.'respiratory conditions with an assigned date of 
August 14, 1979 and provide compensation as re
quired by law."

The employer contends the claimant has failed to prove by a 
prepond'erance of the evidence that his employment caused a 
worseni'ng of his pre-existing underlying disease.

The' "pre-existing underlying disease" is bronchia,:, 
asthma jand allergic rhinitis.

ORS 656.802 (1) (a) defines "occupational disease:"

."Any disease or infection which arises out of and 
in the scope of the employment, and co which an 
employee is not ordinarily subjected .or exposed 
other than during a period of regular employment' • 
therein." •

The claimant's'disease(s) were not caused by his work activities 
and conditions. Under the occupational disease law, there 
is no such requirement; all that must be-proved is a worsening 
of a pre-existing condition caused by the claimant's work 
activities and conditions. (See Beaudrv v. VUnchester Plywood Co 
255 Or[ 503, 469 P2d 25 (1970). ^
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Uiiion Carbide (288The Supreme Court in Weller v ___
27 (1979)) consioerinq ORS 656.802(lTT^ in
Beaudry (supra) rationale stated."that in order 
claimant would have to prove by a preponderance 
that (1) his work activity and conditions (2) caused 
worsening of his underlying disease {

Ur.
expanding' on the 

to prevail, 
of evidence 

a

#

increase
disabili

in his pain (4) 
ty or requires medical

3) resulting in an 
to the extent that it produces

services (emphasis supplied)

In his Opinion, the Referee states:

"From the overall record, although I consider the 
question a close one, I conclude that the cla^m is 
compensable— as a worsening•of the claimant's 
underlying bronchial asthma and allergic rhinitis, 
resulting from his work exposure. 1 am not so
taken with the word "symptoms" in the reports as 
to conclude that those symptoms were not a mani
festation of a temporarily-worsened disease state.
Dr. Yurchak, who has treated claimant and whose 
reports are persuasive, has referred to a reversible 
disease--which has apparently been reversed to its 
pre-exposure state." (emphasis supplied)

The Board makes two points regarding the Referee's conclusion 
First, referring to Weller (supra) at page 33:

"Amicus argues that '[t]he symptoms of disease are 
the disease.' Amicus may well believe that.- There 
may v/ell be medical authorities who believe ir. No 
qualified witness so testified in this case, hov/ever, 
and there is accordingly basis■in the evidence 
for the factfinder to.\reach’that same belief.""

In this case, considering all the other.evidence, we do not 
agree with the Referee that Dr. Yurchak's reports supply the 
quality of proof required to support a finding of a worsening 
of the pre-existing disease(s).

Secondly, the Referee's reference to Dr. Yurchak catagorizing 
claimant's condition as a "reversible disease" is merely a re
statement of the finding of all the medical .opinions. We find, 
based on all the evidence that the more reasonable conclusion is 
that claimant has a pre-existing disease(s) which, by history, 
becomes s])Mnptomatic on an episodic basis, sometimes from "en
vironmental" exposure(s) and the cause of this phenomenon is the 
predictable course of the underlying disease (s) process.

%

-588-



m

The claimant has failed to prove his case, the Order' of the Refcreejfinding the claim compensable and awarding claimant's 
attorney a fee is, reversed. In all otlier respects, the Referee’s 
order is affirmed.

IT IS SO ORDERED.

JOSEPH 
D o u g 1 a s'

WCB Case No. 79-9720

ALBERT, CLAIMANT 
Hess, Claimant's Attorney

MARCH 18, 1981

SAIF Corporation 
Order On Remand

On
Remand

March 9, 1981 the Board received from the SAIF a Motion for 
and inasmuch as no party is opposed to such a remand, this

case iS'remanded to Referee Neal pursuant to ORS 656.295(i).
I

The Referee is instructed to enter an amended order specifying 
whether any additional interim compensation is due, whetner the 
SAIF Corporation should pay a penalty on interim compensation due, 
if anyl, and the amount of an attorney fee, if any.

IT IS .SO ORDERED.

WCB Case No. 79-9454

DENNIS E. BERLINER, CLAIMANT 
Evohl Malagon, Claimant's Attorney 
Order on Review

Reviewed by. the Board en ban

MARCH 18, 1981

which
he SAIF Corporation seeks' Board review of the Referee's order 
set a.side the Determination Order and found claimant's claim

was prematurely closed and that, psychologically, claimant has
never oeen medically stationary. The Board reverses.

Claimant's psychological proDlems commenced t'.vo years after 
this industrial injury and he sought treatment from Dr. Menderson 
and now Dr. Martin, both psychiatrists. Although Dr. Martin ooes 
not find claimant's psychological condition to be stationary, it 
appears that claimant will not be declared ,stationary by Lnis 
dactor until claimant is vocationally retrained ai'id back to work.
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However, vocationally stationary and' medically stationary''are 
separate concepts. Dr. Martin gives no explanation for nis opinion 
chat claimant is' not stationary, and yet he counsels claimanL only 
every other week or on an as needed basis. Based on the record 
.:laimant's psychological condition is' unchanged since he commenced 
treatment in 1977, some four years ago.-

Dr. Colbach’s opinion that claimant is medically stationary 
but should continue with psychological counseling is more 
persuasive. This treatment can be provided pursuant to ORS 656.2^'5.

ORDER
The order of the Referee dated June 24, i960 is' reversed.
The Determination Order of October 9, 1979 granting claimant 

16 degrees for 5% unscheduled low back disability, 15 degrees for 
10% loss of the right leg and 15 degrees for 10% less of tne left 
leg is hereby reinstated.

WCB Case Vo ."'78-09709 MARCH 18, 198r 

MYRL C. BLUHM, CLAIMANT
Lang, Klein, et al, Claimant's Attorneys
SAIF Corporation ' . . • '
Amended Order On Review . ■ ■ ■ :

On'March 16, 1981 claimanfire'quested thS'Board reconsider the 
award of attorney fees granted by its. February 18, 1981 Order on 
Review. The Board agrees that'claimant's contention has merit and; 
modifies its order accordingly.

ORDER
The order of the Board dated February 18, 1981.is hereby 

modified.
The award of'attorney fee equal to $350 for claimant's 

attorney's services before the Board is affirmed.
Claimant's attorney is hereby granted an additional attorney 

fee for his services at the Hearings level in an amount equal to 
$850.

The remainder of the Board's order is affirmed.
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WCB Case No. 80-640 MARCH 18, 1981

RHOBA MAE COLLIER, CLAIMANT
Galton, Popick & Scott, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by the Board en banc.I ■ .
The SAIF Corporation seeks Board review of the Referee's 

order which remanded, this claim to it for acceptance and payment 
of benefits.. Claimant cross-appeals requesting penalties and 
attorney Ifees. The Board finds both SAIF’s appeal ana claimant's 
cross-appeal meritorious and reverses the Referee's order in its 
entirety.

Claimant, who ordinarily works in Oregon, was temporarily 
assigned by her employer to work in New Jersey during most of 
October 1979. She flew to New Jersey, stayed in a motel, ate In 
restaurants and drove a rented car--a:ll at her employer's expense

On Saturday, October 20, 1979,.at about 9:30 p.m., claimant 
went to a bar for drinks with two new acquaintances. These 
acquaintances were in no way connected witn claimant's employer 
or employment. What followed was a purely social visit over 
drinks for the next two hours or more. No business was discussed

After this gathering broke up, while driving her rentedcar 
□ack to her motel, claimant was injured in a one-car acciaent.

• The Referee cited Simons v. SWF Plywood, 26 Or. App. 137 
‘(1976) for the proposition that "traveling employees" are generalli'y "within the course of their employment continuously 
during the trip." The Board questions whether an employee on 
indefini^te temporary work assignment in a different location is a 
"travelling" employee within the meaning of Simons. And even if 
claimant; were a traveling employee, Hackney v. Tillamook Growers, 
39 Or. App. 655 (1979) raises considerable doubt about whether 
any safe generalization can be drawn from Simons. See also 
O'Connell v. SAIF, 19 Or. App. 735 (1974); Seidl v. Dick Niles, 
Inc . , 18 Or. App. 332 (1974) .

More recently, the Supreme Court has ruled that the general 
test for compensability is work connectedness. Rogers v. SAIF, 
289 Or. 633 (1980). The Board concludes tnat claimant's Saturday 
evening social visic at a bar with acquaintances not involved 
with claimant's employer or employment is not work connected. It 
would belabor the obvious to so conclude if claimant were not 
temporarily away from her usual place of work. The Board finds
nothing 
changes 
proper.

in claimant's temporary assignment to New Jersey mat 
that result. SAIF's denial of compensability was 
The Referee's reversal of SAIF's denial was- error.
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On claimant’s cross appeal, the Board finds penalties and 
attorney fees are warranted. The employer had knowledge of 
claimant’s injury on October 21,.1979; SAIF did not issue its 
first payment for temporary total disability until December 7, 
1979. SAIF did not issue its denial until January 10, 1980.'
SAIF offers no defense of its tardy payment or tardy denial. The 
Board feels, however, that the extra difficulty involved in 
investigating a claim that arises on the otlier side of the 
continent is a mitigating factor that justifies a lower penalty 
that would otherwise be imposed.

ORDER
The order of the Referee dated September 9, 1980 is 

reversed. The denial by the SAIF Corporation dated January 10, 
1980 is affirmed.■

The SAIF Corporation is hereby assessed a penalty of 15% of 
the compensation for temporary total disability paid to 
claimant. The SAIF Corporation shall, in addition, pay to 
claimant's attorney the sum of $500.

#

#
Own Motion “No. 80-0005’M MARCH “fe/'1'981 ..

NADINE FREEMAN, CLAIMANT
Lang, fCIein, et al, Claimant's Attorney
SAIFCorporation
Own Motion Order

Claimant, by and through her attorney, requests the Board to 
exercise its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen her claim for a worsened condition related to her 
i.ndustrial injury of September 10, 1971. The SAIF Corporation is 
opposed to any reopening^ . ' . ' >

The evidence indicates Doth Ors..Smith and Misko recommended 
surgery for thoracic outlet syndrome and both related it -to 
claimant'.s industrial injury. The opposing medical opinion is 
from the Intensive Diagnostic Advisory Board.

The Board concludes that the preponderance of evidence is tnat 
.claimarit's thoracic outlet syndrome is causally related to her 
original industrial injury, and the claim is ordered reopened as 
of November 20, 1980, the date the surgery was scheduled, or when 
claimant is hospitalized for that surgery.

IT IS 50 ORDERED.
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WCB Case No. 79-10,206. MARCH 18, 1981 
WCB Case -No . 79-831 4

JAMES GRI'FFIN, CLAIMANT 
Jeffrey S. Mutnick, Claimant Attorney 
Brian L. jPocock, Defense Attorney 
Paul L. Roess, Defense Attorney 
Order on Review

Reviewed by Board members McCailister and Lewis,.
Claimant appeals that portion of the Referee’^ order which

affirmed

Tne

the carriers' deniais raising the following issues:
1. The medical evidence and testimony demonstrates 
that the claimant's condition results from his 
compensable injury of July 20, 1978.
2. Claimant had good cause for failing zo appeal 
SAIF's' denial of June'27, 1979 within 60,days.
3. Argonaut Insurance Company and SAIF are estopped 
from asserting the defense of non-liability and must be 
deemed to have assumed liability.
facts are not in dispute. Claimant filed a claim for a 

left wrist and right shoulder condition on July 20, 1978 while 
employeci as a greenchain off-bearer at Brookings Plywood. 
Brookings was insured.by Argonaut Insurance Company, the claim 
was accepted. A Determination Order issued on March 23, 1979, 
granting temporary total disability compenstion from July 20,' 
1978 through November 9, 1978, temporary partial disability from 
November 10, 1978 through December 6, 1978 and 10% unscheduled 
permanent partial disability. South Coast Lumber Company 
purchased the mill, and claimant continued to be employed by 
South Coast. On April 16, 1979 while employed by South Coast 
claimant's right shoulder condition became acutely symptomatic. 
SAIF insured South Coast, SAIF accepted the claim and paid 
tempora'ry total disability compensation but issued a denial June 
27, 1979. Argonaut reenters the case and pays the claimant 
tempora'ry total disability compensation for a short period of 
time, then denies the claim on August 30, 1979. Claimanr 
requested a hearing on the carriers’ denials.
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The Referee found the claimant 'S'request for hearing on the 
SAIF claim was not timely filed and that claimant had not shown 
good cause for his failure to file it within 60 days of the date 
of denial; that the acute right shoulder symptoms the claimant 
experienced in April 1979 arose out of a new injury -at South 
Coast which would otherwise be compensable but for the-late 
filing; that the claimant had'not proved his aggravation claim 
as against Brookings and the carrier Argonaut; ordered SAIF to 
pay temporary total disability compensation, if not paid, from 
April 16, 1979 through June 27, 1979 plus a penalty of 10% of 
that amount and a $500 attorney fee to claimant's attorney for 
SAIF'S unreasonable failure to pay temporary total disability 
compensation; 25% unscheduled permanent-partial disability due 
to the July 20, 1978 Brookings injury.in lieu of the award 
granted by the'Determination Order and a 25% fee to claimant's 
attorney payable out of the incr.ease permanent partial- 
disability award.

We find the claim compensable as against Brookings and their 
carrier, Argonaut. The problem in claimant's right shoulder 
which manifested itself in April 1979 was simply a recurrence of 
the injury of July 20, 1978 and is compensable as an 
aggravation. Or. Matthew's has said the claimant's proble.ii 
which appeared in April 1979 "...are felt by me to be a 
continuation of the 1978 problem." W6 find Dr. Matthew's 
opinion persuasive.

Having found the claim against Srookings/Argonaut■ 
compensable, we affirm the SAIF denial but for a different 
reason than the Referee. We find the claimant had good cause 
for his failure to file a request for hearing on the SAIF denial 
within 60 days'. We believe the "catch 22" position the claimant 
found himself in with respect tp^the dual denials after tne 
short period of payment made by''Argonaut arose out of the fact 
the claimant was lulled into a sense, of security and that he had 
no reason to believe he should take legal action on the SAIF 
denial. Consistent with our finding on the Argonaut denial, we 
affirm the SAIF denial.

The Board does not reach the issue of estoppel.
The Referee's award of increased permanent partial' 

disability on the July 20, 1978 claim is premature.

ORDiiR
The order of the Referee is modified.
The Referee's approval of SAIF’s denial is affirmed. The ■ 

approval of Argonaut's denial is reversed and the July 20, 1978 
claim is ordered reopened for payment of benefits until closure 
under ORS 656.268. The carriers shall make monetary adjustments 
between themselves consistent with this Order on Review.
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The increased award of permanent partial disability on the July 20, l|973 injury is reversedj as is the award of an attorney 
fee out of the increased compensation.

Argonaut is authorized to credit any sums paid to claimant on the Refjeree's award against any temporary total disability 
compensation due or payable undeir this Order; that is, credit 
permanent jpartial disability compensation paid against temporary 
total disability award and/or fJture permanent partial 
oisability awarded at closure un'der 0R5 656.263.

Tne claimant's attorney is aV-arded a- fee of $1,500 for 
prevailing on a denied claim pay|able by Argonaut. This fee is 
for claimant's attorney's efforts a.t Hearing and Board levels.

VERNON L.

WCB Case No. 79-10260 MARCH 18, 1981

A. 11 o rney
HOLDRIDGE, CLAIMANT 

Jeffrey R. Russell, Claimant’s 
SAIE Corporation
Order on Review

Reviewed by the Board en ba nc .

affirmed
1979.

The claimant seeks Board review of the Referee's order which 
the SAIF Corporation' s ‘ (SAIF) denial oated Noverr,i-;er 21,

February of ^979. 
to work on September

Claimant compensably injured his back in 
Following recovery from surgery, he returned 
13, 1979i Claimant testified that his bacK began to bother him 

'soon as he returneo to work. On September 22, 1979again as 
claimant 
to start 
of' the 
return

i.njury when he fell while 
missed three days of wor-; 

motorcyole incident. ciaimant testified that after 
to work, his work activities produced more and more

suffered an off-the-job 
a iaotorcycle. Ciaimapt

•crying 
because 
he did 
oack

pain unt'ii attention.
he quit on October 16, 1979 and sought meoical

SAIFi's position, if we understand it correctly, is that ail of 
claimant's medical problems af|ter the motorcyole incident were 
caused bV that incident, rather than causally linked to claimant's 
February 1979 industrial xnjury. SAIF even seems at times to concede Ithac it would have accepted responsibility for clLaimant's 
continuing back proolems if there had been no intervening 
motorcycle accident.
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The Board concludes that the motorcycle- incident did not 
injure claimant's back or exacerbate his back condition. The 
hospital emergency room report of that incident finds only 
abrasions. It indicates no history of back complaints at chat 
time. The three days claimant missed from work were because his 
ankle was, too swollen to get his boot on. Claimant testified he 
did not injure his back when he fell off the motorcycle.

The reports and deposition of Dr. Matteri might support a 
contrary conclusion. The problem, the Board finds, is that Dr. 
Matteri's position is so equivocal and contradictory that it could 
support almost any conclusion; therefore, it supports none.

Based on claimant's credible testimony and based upon the 
hospital report indicating no back injury or compla.ints at the 
time of the motorcycle accident, the Board finds that claimant has 
carried his burden of proof.- SAIF's denial must be reversed.

.....  ORDER

The ori'Jer of tne Referee dated July 28, 1980 is reversed. The 
SAIF's denial of November 21, 1979 is reversed and this matter is 
remanded to the SAIF Corporation for acceptance and the payment of 
benefits as required by law. The SAIF will not, of course, have 
to pay time loss for the three days following the motorcycle 
incident.

Claimant's fee agreement with his attorney is approved, and 
claimant's attorney is granted as and for a reasonable attorney 
fee, at both the Hearing and Board levels, the sum of $1,500.00, 
payable by the SAIF, not payable out of claimant's compensation.

Own Motion No. 81-0034M March 18, 1981

JOE HOLMES, JR., CLAIMANT
Howard R. Hedrick, Claimant's Attorney
SAIFCorporation
Own Motion Order

Claimant, by aV.d through his attorney, requests the Board to 
exercise its own motion jurisdiction pursuant to ORS 656.778 and 
grant claimant an increased award for permanent partial disability

After reviewing the record before us the Board denies 
claimant's request. Claimant has not been employed since 1976 and 
is drawing total social security disability. The Board finds that 
the evidence does not support a finding that claimant has suffered' 
any greater permanent partial disability than heretofor awarded, 
90% loss of his left leg.

-596-



m

Claimaht is entitled to all ffiedical care ana 
from his industrial injury of May 25, 1973 under 
ORS 656.245.

benefits stemming 
the provisions of

IT IS SO ORDERED.

WCB Case No. 80-3698 MARCH 18, 1981

KAREN KRAFT, CLAIMANT
Bruce A. Bottini, Claimant's Attorney
SAIF Corporation
OrderonReview

Reviewed by Board members McCallister and Lewis.SAIF Leeks Board review of that portion of the Referee's order, 

which granted claimant compensation equal to 13.5 degrees for 10% 
loss of the left foot. SAIF contends claimant failed to prove 
"permanency" of her condition and, therefore, is entitled to no 
compensation for the foot disability'.

The Board, after de novo review, affirms the order of the 
Referee. The case relied upon by SAIF, Candee v. SAIF, 40 Or.
App. 567 (1979), has one important difference from this case. In 
Candee, the doctors specifically indicated that claimant'5j 
headaches would resolve themselves and would not cause a ;jermanent 
disability. In our case, no such finding was made. Claimant is 
iiaving undisputed problems with phlebitis flare-ups. Thure is 
also no clispute that these are directly related to her in oust rial 
injury arjid are probably somewhat worse because of her diaoetic 
condition. Claimant's credible testimony indicates that tnis 
problem is evident after a day at work spent standing on ner 
feet. It is admitted that claimant has had no loss of earning 
capacity!due to her injury but that is not the criteria in 
scheduled injuries. Claimant has proven by a preponderance of the evidence! that she has sustained a permanent impairment of the left 
foot which has been adequately compensated by. the Referee.

ORDER
The order of the Referee, dated August 13, 1960, is affirmed.
Claimant's attorney is granted the sum of $200 for his 

services at this board review, payable by SAIF Corporation..
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WCB Case No. 78-07510 MARCH 18, 1981

LORENE PARTRIDGE, CLAIMANT • '
D. Richard Hammersley, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation seeks Board review of the Referee's 

order which granted claimant compensation for permanent total 
disability for her left knee disability and psychiatric 
condition. SAIF contends claimant's psychiatric condition is not 
compensable and, therefore, she is not permanently and totally 
disabled.

The Board, after de novo review, finds that claimant has 
failed to prove by a preponderance of the evidence that her 
psychiatric condition was worsened by her industrial injury. The 
Board agrees with the Referee that the weight of the believable 
evidence indicates she had significant emotional problems prior 
to he.r injury. Dr. Larsen, claimant's treating physician, felt 
that claimant had few psychiatric problems before her knee injury 
and that'since her injury, she has been severely depressed, 
highly suicidal and has required hospl tal iz-a t ion . Dr. Means, Dr . 
Parvaresh and Dr. Stolzberg generally agree that claimant had 
significant emotional- problems prior to her injury. Dr.
Parvaresh opined claimant's injury did not directly or materially 
.contribute to her psychiatric disorder. Dr. Stolzberg felt 
claimant's injury was simply one more thing in her life .that 
prevented her from enjoying life. Dr. Stolzberg felt claimant 
was no worse as a result of her^; industrial injury. Based on the 
preponderance of the evidenceV''the Board concludes the SAIF's 
denial of June 8, 1979 should be'affirmed.

The medical evidence also establishes that claimant's 
osteoarthritis condition is not related to her industrial injury.

.Since we have found both the osteoarthritis and claimant's 
emotional problems are not compensably related to the claimed 
injury, we must determine extent of disability considering the 
knee injury alone. Dr. Waldram, on August 1, 1978, indicated 
claimant's limitations included: Inability to walk more than two
blocks, inability to stand on the left leg longer than one hour 
at a time, and inability to stand more than two to three hours 
during the course of a day. Claimant can sit for a prolonged 
period of time.' It was indicated that her disability in the knee 
-was significant. The September 1, 1978 Determination Order a
granted her compensation for 65% loss of the left leg. Since the 
issuance of this order, there is notS’iing to indicate a reason to ^
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increase the award. The evidence indicates that claimant fs.
still able to do her housework, drive, do yardwork and do her own 
shopping.! The Board concludes that claimant has been adequately 
compensated by the award granted by the Determination Order.

ORDER
The Referee's order dated May '9, 1980 is reversed.
The denials, issued June 8, .1979 and January 7, 1980 are 

affirmed.i
■ Tne September 1, 1978 Determination Order is affirmed.

WCa Case No. 79-S443

MARVIN PE TEAS ON, CLAIMANT

March IB, 1981

M a 1 a g o n , 
Linusay, 
Order on

Velure & Yates, Claimant's Attorney 
Hart, et al, Defense Attorney 
Re view

Reviewed by the Board en banc.
The employer seeks Board review of the Referee's order which 

found this denied aggravation claim to be compensable. We 
reverse .

This is a difficult case for at least two reasons. First, no 
testimony was presented before the Referee; instead, the matter 
was submitted on medical reports and deposition. Tnus, che 
Referee was in no better position to assess creoioility than is 
the Board.

Second , 
relating 
from Doc^ 
claimant i's 
luke 
are

credibility is important.

warm, 
based to

The only medical evidence 
claimant's current problems to his prior injury comes 
ors Gilsdorf and Becker. Dr. Gilsdorf' supporte.J
aggravation claim to the hilt. Or. Becker was more 
albeit generally supportive. Both medical opinions 

a very- large degree on claimant's report of nis
medical history to the doctors Thus, 
or fall with claimant's credibility.

the doctor's opinions stand

Weighing the evidence, assessing credibility, or any other 
function a factfinder is expected to perform, necessarily 
involves some elements of subjective insight and individu-^i 
intuition which can be impossible to articulate. Our judicial 
system accepts that truism daily through the use of general verdictsj. Our administrative law system, however, seems to 
consistently require this Board to return special verdicrs, if 
not more.
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Be all unat as it may, the question remains of whether this 
Board is persuaded by the opinions of Doctors Gilsdorf and Becker 
which were based largely or, claimant's report of nis medical 
history to them. We are not persuaded by the doctors' opinions 
because wu have doubts about claimant's cnidibility, Claimant 
gave various versions of the facts to various doctors at various 
times. Our insight and our intuition leaves us sufficiently 
unsure for the Board to be able to say that claimant carried his- 
burden.of proof.

ORDER
The order of the Referee dated August 14, 1980 is reversed.
The denial issued by the employer/carrier dated May y, 1979 

is a ffirmed.

Own'Motion No. 81-0021M MARCH 18, 1981 

CARL STRATTON, CLAIMANT
William c. Holmes, Claimant's Attorney 
SAIF Corporation 
Own Motion Order #

Claimant, by and through his attorney, requests the Board to 
exercise its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen his claiiii for consideration of permanent total disability 
as relating to his industrial injury of October 19, 1956.

After a review of all the..medical data presented, the; Board 
finds that, although surgery for a total-joi-nt replacement is 
inevitable in the future, at the present time there is no surgery 
contemplated. Therefore, claimant is not entitled to compensation 
for ■ tempora"y total disability and the award of 25%'previously 
granted adequately compensates claimant for his loss of function 
of his left leg.

Claimant's request for the Board to exercise its own motion 
jurisdiction is den.ied.

IT IS 50 ORDERED.

%
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JACK J. 
Charles

WCB Case No. 79-9073 MARCH 18, 1981

WADE, CLAIMANT
H. Seagraves, Jr., Claimant's Attorney

SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.I
Claimant seeks Board review of the Referee's order which affirmed the SAIF Corporation's•denial of his claim for a knee 

condition allegedly related to his March 30, 1979 industrial 
injury

Aft|er de novo review, the Board affirms the order of the 
Refer,eel. Lest it be construed' that the Board also has ignored the 
only medical opinion on causation in the record, a short 
explanation will follow. It is our responsibility to review tne entire, jrecord before the Referee* Not only the medical reports, 
but numerous other factors must be taken into consideration.There is some inconsistency in the history given by claimant to 
Dr. Pct'ter, which definitely contributed to his finding of 
causatiion. Claimant's knee pain failed to show up in other 
medicall reports, despite the fact that claimant indicated ne 
complained of this problem to other doctors. There are 
inconsistencies between claimant's testimony•and the 12-page 
document he prepared for Dr. Potter and record. If claimant was having |difficulty with the knee in May 1979, we find it hard to 
understand why he was willing to take a job as a choker setter at 
that time. We find, after a thorough consideration of ail ‘the 
evidence, that claimant has failed to sustain his burden of proof.

OftDER^ '

The order of the- Referee, dated May 22, ‘1980, is affirmed.

WCB Case No. 80-268 MARCH 20, 1981

ROBERT ELLISON, CLAIMANT
Emmons, .Kyle, et‘al* Claimant's Attorney 
SAIF -Corporation
Order on' Review

Revieweo by Board members McCallister and Lewis”. ' ' '
Claimant and the SAIF Corporation (SAIF) seek Board review of 

the Referee's order which affirmed the Determination Order with 
respect to temporary . total disability and granted an award equal 
to 32 degrees for 10% unscheduled low back disability. Claimant's
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#attorney was granted an attorney’s fee out of this compensation 
and an additional fee for his efforts when SAIF attempted to 
terminate teinporary total disability comperisation. Claimant 
contends that he is entitled to a penalty for the SAIF's 
unreasonable resistance to the payi,.ent of temporary total 
disability and an additional award of compensation for permanent 
disability. SAIF wants the attorney fee reduced-, the duration c.f 
temporary disability reduced, and the 10% award reduced.

Claimant sustained a compensable low back strain on Marcn 15, 
1979. After a period of conservative'treatment claimant was 
released for regular work on July 2, 1979. In August 1979, 
claimant went *to work for a few days at a cannery Out quit because 
of increased back pain. He was hospitalized for traction by Dr. 
naevernick. On November 15, 1979, claimant saw Or. Haevernick 
with severe back pain. The doctor stated that he "could not find 
symptoms which coordinated his findings clinically with his 
subjective findings." He released claimant for light duty on 
October 1'6, 1979. He felt that this latest problem was due to his 
industrial injury, out that no further treatment was necessary at 
that time.

In December 1979, SAIF set up the first of four appointments 
for claimant at the Callahan Center. In early January 1980 
claimant advised the Callahan Center that he was in too' much pain 
to attend the program and that his wife had been injured in an 
automobile accident and would be unable to care for herself and 
their child for the duration of time he was scheduled to be gone.
The Callahan Center immediately set up a second appointment. Tne 
claimant's attorney and SAIF had a few conversations regarding
claimant's refusal to attend the Callahan Center and wherner time 
loss benefits should be terminated. SAIF agreed to pay tne compensation due claimant but, ,'be;cause of the' discussions, was one 
day late. Claimant requests.a penalty' for this day. When 
claimant failed to show up for his next- appointment, a third 
appointment was set up for February 12 with an additional clause 
that attendance was mandatory; claimant's failure to attend for an' 
invalid reason would result in terminati.on of his benefits.
Claimant's attorney indicated claimant's situation had not changed 
and he would not be able to go to the center. SAIF requested that 
the Department authorize a suspension of claimant's benefits.
After thorough discussion with both SAIF and claimant's attorney, 
this request was denied. A fourth appointment was set for April 
9, 1980. 'Claimant went, .the first day only; the second day his 
wife called the center stating that he hurt too much to attend 
anymore.' Claimant's benefits were subsequently terminated as of 
April 10, 1980 by the Second Determination Order.

The Board finds that claimant has been totally uncooperative in this claim. His frequent phone calls to SAIF became aousive tj^ 
the point that they had to refuse to talk to him; only if his 
attorney called them would they discuss his, case. Assuming that
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H claimant's excuses for failure to attend the Callahan Center we:e 
r’'legitimate, claimant contends that SAIF was delinquent in not 
advising him of child care aid from Adult and Family Services.
What claimant fails to mention is that the form letter from the 
Callahan Center which he received four times indicates tnar if he has anylproblems with transportation or child care, he should ask 
Lnem for assistance. Just because it was a form letter cues noc 
change the fact that claimant was informec of help. It is 
interesting to note that Dr. Fitchett, in October 1979, inoicated 
that people have benefited from the program at the Callahar,
Center,I "...although in my experience generally tney are a little 
oit more mature than this pt [patient] appears." W'e feel clairr,ant 
has proven Dr. Fitchett to be correct.

On November 15, 1979, Dr. Haevernick examined ciaimans and 
found that he needed no further treatment at that time. Since 
mat time, claimant saw doctors only upon SAIF's request with tne 
intent Ito'find him ready for closure. He had no treating 
physicilan and underwent no treatment of any kind. His condition 
neither! improved nor worsened. The Board finds that -Dr. 
Haevernick's November 19 report was sufficient to allow a proper 
claim closure under the provisions of ORS 656.268(1 ). It ,.s 
interesting to note claimant's interpretation of this particular 
statute.Claimant advised us that It is claim could not be closed 
until riis condition because stationary and he had compietuc an 
authorized program of vocational rehabilitation. The statute 
actually says: "Claims shall not be closed nor temporary total

disability compensation terminated if the worker's condicion has 
not become medically stationary or if the worker is enrolled and 
actively engaged in an authorized program of vocational rehabilitation..." At the time claimant was found to be medically 
statiofjialry,, he was not enrolled in a vocational renabili tacion 
program. When claimant became enrolled, he would then be entitled 
to additional temporary disability compensation until completion of the]program. In this case, claimant is entitled to 

.compensation through November 15, 1979 and for one day on^y, April 
9, 1980. If,, in the future, claimant decides to cooperate with ihe system, he may be entitled to additional compensation for-time 
loss. I Because of the confusion surrounding this case, penalties 
are no^t warranted for the one‘'day SAIF was late in sending 
claimant's compensation check to him. . „

Claimant contends he is entitled to an increased award of '■ compen^sation for his permanent disability to the low bacis. Based
on his 
and av

age (19), education (tenth grade), background, -limitations 
tual disability, the Board concludes that the 10% award

,a dgrante.d by the Referee is adequate. Most of the doctors ..au troublle assessing the extent of claimant's problem due to his 
functijonal overlay. Generally, it was found that his objective 
rindings were insufficient to explain his subjective complaints.
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It is for this functional overlay that claimant wants 
compensation. To get additional compensation for this obvious 
problem, claimant must first shqw that.this is related to nis 
industrial injury, either caused by his injury or worsenea by it. 
Claimant has failed to prove this with the medical evidenci^.- in the 
record. The award granted by the Referee is adequate.

ORDER ■
The order 'of the Referee dated August 26, 1980 is rriodi''ied.
Tne award granted by the Referee equal to 92 oegrees for iO.’'^- 

unscheduled disability plus the corresponding attorney fee is 
affirmed.

The remainder of the order is reversed.
Claimant is hereby granted compensation for temporary total 

disability''from August 30, 1979 through November 15, 1979, plus 
for one day only, April 9, 1980.

The award of permanent disability granted by this order may be 
offset against any overpayments SAIF has made pursuant to earlier 
directives.

WCB Case No. 79-09869 MARCH 20, 1981 

SANDOR FORGACS, CLAIMANT
Wesley A. Franklin, Claimant's Attorney 
Scott M'. Kelley, Defense Attorh\ey;'
Amended Order on Review

The Board issued its Order on Review in the above entitled 
matter.on March 13, 1981. In that order the Board inadvertently 
failed to '.'rant claimant's attorney a reasonable, attorney fee for 
pis prevai..ing at Board reveiw from an ei^ployer' s appeal. Our 
Order on Review is hereby amended to read:

ORDER
Claimant's attorney is hereby granted as.and for a Lcasonable 

attorney .fee for his services at Board review, the sum of $350, 
payable by the employer.

m
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WCB Case No. 79-0551 5 MARCH 20, 1'981 

JIM HAYTER, CLAIMANT
Olson, Hittle, et al, Claimant's Attorney 
SAIF Corjporation 
Order on Reviewf

Reviewed by Board members McCaliister and Lewis.
The claimant seeks Board review of the Referee's order which 

.^ranted claimant additional compensation for temporary total 
oisabililty from May 5, 1979 to November 20, 1979 and an award of 
80 degrees for 25% unscheduled disability. Claimant contends he 
is entitled to continued compensation for temporary total 
disability until Dr. Stilson declares him medically stationary, 
or, in the alternative, he is entitled to a greater award for his 
loss of wage earning capacity.

The Board,- after de novo review, affirms and adopts the 
Referee's order. Dr. Stilson, a chiropractor, senr claimant to 
ur. Rosenbaum, and Dr. Rosenbaum indicated, on November 20, 19'79, 
that claimant was not in need of any further medical care and 
treatment.. Terminating compensation for temporary tocal 
disability as of that report was proper.

I
Ciaimani: is 44 years of age with a high school education and 

four years in'an apprenticeship for becoming a carpenter.'
Claimant is now precluded from construction carpentry -and is working jwitn vocational, rehabilitation personnel. Claimant is 
oright with a good reading ability. His impairment, medically, 
has been raced as mild. He has had no periods of nospita-ization nor■any [surgery. Therefore, the award granted by the Referee 
adequately compensates claimant for his preclusion from this segment lof the labor market;

ORDER . .
Tne order of the Referee dated August 1, 1980 is affirmed
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WCB Case No. 80-04388 MARCH 20, 1981

KENNETH IVIE, CLAIMANT
Michael Strooband, Claimant’s Attorney
SAIF Corporation
OrderonReview

Reviewed by the Board en banc.

The SAIF Corporation seeks Board review of the Referee's 
order which remanded claimant's claim for a right shoulder 
condition to it for acceptance and payment of compensation 
to which he is entitled.. SAIF contends its denial should be 
affirmed.

Claimant underwent surgery for excision of the right dis~ 
tal clavical on May 22, 1980. Approximately two years prior 
to the surgery he began noticing real problems in his shoulder. 
Because.his job as a spreaderman required repetitive use of the 
shoulder, claimant felt that his condition was probably related 
to his work.'

The parties have agreed that the case of Weller v. Union 
Carbide Corp., 288 Or. 27 (1979), applies to this case. In 
order for compensability to exist based.upon the facts of this 
case, the law requires that there be proof by a preponderance 
of evidence that claimant's work activity and conditions caused 
a worsening of his underlying disease, resulting in an increase 
in pain, to the extent that it produced disability requiring 
medical services. None of the medical evidence supports compensa
bility within the Weller test with the possible exception of re
ports from Dr. Weinman. Dr. Weinman tried to ride two horses and 
ended up riding neither successfully. He first said;

"It is my opinion that this patient's job aggravated 
the disease process, necessitating his Mumford ex
cision of the distal clavicle on May 22, 1980."

He later said:

"If I am to report the attitude and the history as 
obtained, from the patient, I must feel that:
"1) He had pre-existing acromioclavicular joint 
disease. .

"2) It was made symptomatic by his job.

"In my opinion that would logically lead to the 
conclusion that the operation was done because of 
aggravation on a job and hence it is your respon
sibility to pay the medical bills."
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In conclusion, we have no medical evidence that supports 
compensaoility within the Weller .test except one of two 
reports from Dr. Weinman, and that report is contradicted-by 
the other. The majority of the Board concludes that claimant 
has not sustained his burden of proof.

The

The

ORDER
order of the Referee, dated October 2, 1980, is reversed 

denial, dated May 1, 1980, is affirmed.

I respectfully dissent from the majority opinion.
i

Rather than try to add anything, I would rely on the
well thought out Opinion and Order, and I affirm 

and adopt that order.
WORKERS' COMPENSATION BOARD

^Ceorgei^]dd^is, Member

KATHY 
Welch 
Lang, 
Order

WCB Case No. 80-00797 MARCH 20, 1981

LARSEN, CLAIMANT
Bruun 8c Green, Claimant's Attorney 

Klein, et al, Defense’ Attorney 
on Review

Reviewed by Board members McCallister and Lewis.
The employer seeks Board review of the Referee's order which 

awaroed claimant compensation fo.r temporary total oisability from 
February 5, 1980 to February 24, 1980 and temporary parti. 
disability from February 25, 1980 to March 5, 1980 ana assessed penalty'

The
Tne 

regular^
commenced working for him as a receptionist. Claimant

Dr. Setera which were only p'alliative. 
that job December 1, 1979.
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medical evidence indicates that claimant was releaseo for 
work by Dr. Setera on Octooer 1, 1979 and claimant
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terminated
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Dr. Puziss examined claimant on January 2,,;,.1980 and indicated 
that her low back and neck complaints'were-not related to ner'wori 
and the etiology was. unknown. However, by report: of February 6, 
1980, he ordered physical therapy three times a week for all threi 
,-ody areas.

In Dr, Puziss' report of March 25, 1980 he indicated that he- 
had not seen claimant since February 6 and felt tnat she was 
probably medically stationary by March 6 but indicated thac she 
had subjective symptoms but no objective findings and no physical 
impairment.

Claimant testified that she saw no doctor after February 6, 
1980 and on February 25 she became employed doing payroll and 
clerical work.. Claimant testified she continued to have pain but 
could perform the job.

A preponderance of the medical evidence indicates that 
claimant had only continuing subjective complaints with no 
objective medical evidence to support those symptoms. Her 
condition remained unchanged.- from September 1979 through the time 
of the hearing. Therefore, we conclude that claimant is not 
entitled to compensation for temporary total disability, but she 
was entitled to continued medical care and palliative treatment 
pursuant to ORS 656.2A5 in February and March 1980 and into the 
future.

ORDER
The'order of the Referee dated August 7, 1980 is modified.
That portion of the Referee's order granting compensation for 

temporary total disability and temporary partial dis'ability, 
penalties and attorney fees is reversed.

The remainder of the Referee's order is affirmed.

-608-



m

LAWRENCE 
Tim J. H 
Keith D. 
Order on

WCB Case No. 78-03031 MARCH 20, 1981

L. McGEHEE, CLAIMANT 
elfrich, Claimant's Attorney 
Skelton, Defense Attorney'
Revie''j

Re\jiewed by Board members McCallister and Lewis.

Claimant nad the employer seek Board review of ’the Referee's 
order which granted claimant compensation equal to 192° for 60% 
unscheduled disability. Claimant contends he is permanently and 
totallyjdisabled, or, in the alternative, he is entitled to greater 
awards of unscheduled and scheduled permanent disability and that 
his cervical, shoulder, arm and hand, leg and feet .and headache 
complaints are causally related to the claimed injury. The em
ployer contends the award is excessive.

First, we agree with the Referee on the non-compensability 
of the numerous complaints claimant alleges are related to the 
industrial injury.

The Board concludes that the award of unscheduled disability 
for claimant.'s low back granted by th^ Referee 'is, excessive. The 
Orthopaedic Consultants rated claimant's loss of function of the 
low back as moderate. It is possible that claimant is 60% dis
abled, but this record does not support that award solely on con
sideration of the disabling affects of the low back condition 
separate from those conditions found not compensable. Claimant 
is 50 years, has a GED and has a varied work background. He has 
a definite functional overlay problem and very little motivation 
to .return to work of any kind. ,;.>,We-believe. 128° for 40% unscheduled 
low back’.disability is more consistent” with'-aTl the evidence. We 
so find! ' •

ORDER

The order of the Referee, dated July 3, 1960, is modified.'

Claimant is hereby granted compensation equal to 128° for 
40% unscheduled back disability. This award is in lieu of that 
granted|by the Referee in his order which is affirmed in all other 
respects. •. '■
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DELWIN 0. McKAMEY, CLAIMANT ' ^
Franklin, Bennett, et al, Claimant’s Attorneys 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lev/is.
The SAIF Corporation seeks Board review of the Referee's order 

which remanded claimant's claim, for hearing, loss to it for 
acceprance and payment of compensation to which he is eniitled.

The only issue oefore us is compensability. ^
There is no dispute in the record that claimant, has a 

significant hearing loss and that the majority of this disability 
is- due to his occupation as a boilerman. The doctors are agreed 
that only a small portion of his disability is the result of 
presbyc-usis. The question before this Board is whether C-.aimant’s 
hearing loss is the responsibility of PSF Industries, Inc., by 
whom claimant was employed from. August 16, 1976 through' October 
15, 1976.

SAIF asks that the Board examine the audiograms taken on Jui'e 
14, 1976 and on April 26, 1977. A comparison of rnese a_uiograms 
Indicates that claimant's hearing loss was greater after the 
period of employment in question than before. The Board is . 
persuaded that the "last injurious exposure" rule is the 
appropriate test to apply in this instance. We agree with the 
Referee that Inkley v. Forest Fiber Products’ Co., 288 Or. 357 
(1980), is applicable. It indicates 'that where uncertainties as 
to the cause and date of onseb.-’/gt; the occupational disea.se exist, 
it becomes necessary to use the principles•set out in the "last 
injurious exposure rule." It goes on to 'state:

"Under the rule an occupational disease claimant must 
show that his condition arose' 'out of and in the scope of 
employment,' ORS 656.802(1)(a) , but he need not meet :ne 
often impossible burden of showing that workplace 
conditions at a specific time and place caused cr 
materially aggravated his condition. The rule requires 
the claimant to show only that the employment environment 
during the relevant period could have been a contr.ibucory 
cause of the disease." (emphasis supplied)

iNot only do we find claimant's job in question "could" nave 
oontri'cuted to his hearing loss, we are persuaded that a thorough 
consideration of the history, the medical reports, a,nd trio 
audiograms indicate this period of employment did contrioute to 
Che progression of claimant's occupational disease. The SAIF 
Corporation's denial should be reversed.

WCB Case No. 79-05870 MARCH 20, 198l'
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The order of the Referee dab-ed July 23, 1980 is affir.ried.
ORDER

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services before the Boara the sum uf $ 5 , 
payable by the SAIF Corporation.

WCB Case No. 79-00986 
WCB Case No. 80-05057

MARCH 20, 1981

TERESA MITCHELL, CLAIMANT
Stoel, Rives, et al. Claimant's Attorneys 
SAIE Corporation 
Order on Review

Reviewed by Board members'McCailister and Lewis.
The SAIF Corporation seeks Board review of tne Referee's order 

dated June 27, 1980 which awarded 20% unscheduled disaoility to 
tne low |back 'resulting from claimant's August 29, 1977 irsrustrial 
i.njury and 5% unscheduled disability to the low. back resulting 
from her March 26, 1979 industrial injury.

Prior Determination Orders, closing claimant's two separate claims, |had awarded time loss benefits only with no award for 
permanent partial disability.

The . issue- is extent, i r an.yt,' 'd'-f c Laima n't, 
QLsability.
is minimal and is not, it asksj if permanent 
d e t e r :T( i h e w In e t h e r that 
capacity.

permanent a r t i a 1
Appellant argues that claimant's physical impnirment 

due to either' of her'irr’dustriai injuries, 
impairment is found, that the Boaro 
•impairment has caused a loss of earr.ing

Citing ' Ryf v. rioffman Construction Co. , 25A Cr. 624, 4.5 9 P2d 991 (19^0) and Ford v. SAIF, 7 Or. App. 549, 49.2 P2d 491 ;i972 ), 
claimant as.scrts that , her permanent physical impairment will 
sooner or la::er haye,.an adverse effect -on her ea;-'ning capacity ana 
tnat the Referee's award, if anything, is conservatLve.

The Board, on de novo review, incorporates the Referee’s 
findings.., wi tn one mino.r exception: On pages 3 and 4 of theOpinion |and Order where the Referee states that claimant "has 
sustained at least some loss of incapacity as a result of her 
industrial injuries," it should read that "claimant has sustained 
at least some loss of earning capacity as a result of her 
industrial injuries," which the Board finds to be to the extent
warded by the Referee.
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While a loss of earning capaci'-y is the basis upon which 
compensation should be determined, Lindeman v. State Industrial 
■\ccldei\t Comm., 183 Or. 245, 192'P2d 7 32 (1948) , the cour'c later 
n0ced in Walker v. Compensation Dept,, 248 Or. 195, 432 P2d 1018 
(1967), that the disabling effect of any injury may be. 
considered. In the present case, as in Walker, there is adequate 
evidence to support a finding that the injuries- to claimant's back 
caused disabling pain which severely restricted her work 
activities. It is clear that claimant must restrict her 
work-related activities and should be retrained into a 
non-physical form of work.

In Ford, supra, claimant, with a work history limited to heavy 
physical labor, was employed in a supervisory capacity in a 
plywood' mill. In spite of his disability caused by burns over 50% 
of his body, he returned to his supervisory job at an e.ven higher 
pay scale. In that case, SAIF a.rgued that pain- and suffering, 
severity of initial injury and physical incapacity which do not 
affect earning ability, are extraneous to a determination of tne 
extern: of unscheduled disability. Further, SAIF contended that 
Decause claimant had returned to employment making- even more money 
than before, he had obviously lost no earning capacity. The court 
nela, however, that earning capacity must be consi'de.red in 
connection with a worker's handicap in obtaining and holding 
gainful employment in the broad field 'of general industrlar. 
occupations and not just in relationship to his occupation ar any 
given cime. The court of appeals pointed out that.-tbe w.orker 
could now work only in supervisory capacities and 'could not return 
CO any of the heavy physical jobs that he had previously held-.

Although claimant in this case was again gain.f-'ully employed at 
the time of her hearing, there is uncontroverted medical evidence 
chat her- work'activities are lim^it'ed by her , ph-ysical ' impairment 
which the Board attributes to her'-work-rrela ted injuries.

The Board concludes, therefore, that-the Referee correctly 
found the claimant sustained a 25% unscheduled disability co her 
low back as a result of her two industrial injuries and that the 
Referee apportioned them appropriately between the-'two.

#

ORDER
The order of the Referee dated June 27,- 1980 is affirmed.
IT IS FURTHER ORDERED that claimant's attorney be paid .the sum 

of $350.00 as a reasonable attorney's fee in connection with this 
uoard .review .
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--'W^CB Case No. 79-05894 MARCH 22 ,. 1 981 

WYANE''BATDORF , CLAIMANT
Pdzzi, Wilson, et al, Claimant’s Attorneys 
S AIF C 0 r,po ra t i 0 n 
Orde r on Review

Reviewed by the Board en banc.

The claimant seeks Board review of the Referee’s order which 
affirmed the SAIF Corporation's ' (SAIF) denial of compensability 
for a myocardial infarction. The Board agrees with the conclusion 
reached by the Referee.

' Dr. Howard, an internist, treated claimant upon his 
hospitalization May 22, 1978. His opinion was that claimant's 
myocardial infarction arose from coronary artery disease affected 
by diabetes, smoking and obesity. He indicated that work stress 
was not a significant factor.

Dr. Matthews, a cardiologist, opined that claimant's work did 
not cause the development of coronary artery disease. He did not 
give an

Dr.

opinion on the cause of the myocardial infarction.

Kloster, a cardiologist, was deposed and testified that he 
had read the medical reports but did not examine or interview the 
claimant. In response to a hypothetical question, Dr. Kloster 
testified that it was his opinion that claimant's work activity of 
hauling |a 100-150 pound hose up and down a steep enbankment was a 
signfleant contributing factor to the development of his 
myocardial infarction.

The Board concurs with the‘-'Rdfere‘e that the opinions of Dr. 
Howard and Dr. Matthews carry greater weighty Dr. Kloster's 
information on the weight of the hose and the energy claimant 
expended to fill the water truck was grossly in error. Further, 
although Dr.. Kloster had read the hospital reports, it appears 
that he I overlooked the history claimant gave throughout his 
hospitalization that his chest pain commenced the night before his 
hospital admission.

Claimant, in his brief, contends that the Referee erroneously 
used his| personal experience as a finding of fact in this case.
The Board'.agrees that it was inappropriate for the Referee to 
discuss Ihis "personal experience." That error is rendered moot by 
this Boat-d's de novo review.

The

ORDER

order of the Referee dated August 21, 1980 is affirmed.
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JOYCE BATSON, CLAIMANT
SAIE Corporation
Own Motion ■Determination

Claim No. C 465282 MARCH 24, 1981
m

The Board issued its Own Motion Order in the above entitled 
matter on September 15, 1980. which ordered claimant's claim to be 
reopened effective upon her hospitalization for surgery.'

The claim has now been submitted for closure, and it is the 
recommendation of the Evaluation Division- of the Workers' 
Compensation Department that claimant be granted compensation for 
temporary total disability from July 27, 1980 through September 
21, 1980 and no additional award for permanent partial oisability 
above the 50% already granted. The Board concurs with this 
recommendation.

IT IS SO ORDERED.

Own Motion No. 81-0017M MARCH 24, 1981 . ^

DALE BROSIG, CLAIMANT
Emmons, Kyle, et al,. Claimant's Attorney '
SAIF Corporation 
Own Motion Order

Claimant, by and through his attorney, requests the Board 
to exercise its own motion jurisdiction, pursuant to ORS 656.278, 
and reopen his claim for a worsened condition related to his 
industrial injury of January 14, 1975. ’ Ciaiirr'ant ' s aggravation
rights have expired.

Attached to claimant's request were medical reports from Dr. 
Boyer, a chiropractor, and Dr. Martens. The Boardfinds that the 
evidence presented is insufficient to find that claimant's 
condition has materially worsened. Dr. Martens found claimant's 
condition unchanged and indicated that the treatment by Dr. Boyer 
was only palliative, not curative.

Therefore, the Board will not exerice its own motion • 
jurisdiction in this case, and claimant's request to do so is 
denied.

IT IS SO ORDERED. 0
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Own Motion No. S1-0055M MARCH 24, 1981

HAROLD BROWNING, CLAIMANT
George Wald urn, Claimant’s Attorney-
Own Motion Referring for Hearing

Ciaiman-Lby and through his attorney, requests the board to 
exercise|its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen his claim for a worsened condition related to his July 16, 
_973 industrial injury. Claimant's aggravation rights have 
expired.

.The medical information provided to the Board is insufficient 
for’us to make a determination on claimariL’s request. The record 
Does not| provide, except by inference, a 
link between the current disc 'herniation

statement
condition

of a .causal 
and the

.original
claimant

injury. The recurrence of severe pain occurred wnile 
was working for a different employer. Tnerefore ,'this-

atter is being referred to the Hearings Division
The Referee is to hold a hearing and take evidence to 

determine whether or not claimant's current condition is causally 
related to nis industrial injury, of July 1973. After the nearing 
Che Referee is to have a transcript prepared of the proceedings 
and submit it, together with his recommendation, to the Board for 
it to enter its Own Motion Order.

IT IS SO ORDERED.

Own Motion No. 81:0051M MARCH 24, 1981

JAMES CROW, CLAIMANTI ’SAIF Corporation
Own Moti

The
on Order
Board iss'ued its Own Motion Order in the above entitled 

matter on February 27, 1981 in which it did not grant claimant 
compensation for temporary total disability because of not having 
any information in the file concerning claimant's employment 
status.

On fjarcn 9, 1981 the Board was provided, by the claimant, witl" 
the necessary information, and our Order will be amended 
accordingly .

•The Board concludes that claimant is entitled to compensation 
i'or temporary total disability from January 8, 1981 until his 
claim is closed pursuant to ORS 656.278.

IT IS SO ORDERED.
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RAYMOND P. DUNLAP, CLAIMANT ■ , ''
Corey, Byler & Rew, Claimant's Attorneys
OwnMotionDetermination ' ^

The Board issued its Own Motion Order on August 12, 1980 
reopening claimant's claim for a worsened condition related to his 
May 2,'1974 industrial injury with compensation for temporary 
total disability commencing April 8, 1980. *

The claim has now been submitted for closure, and it is the 
recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted compensation for- 
temporary total disability from April 8, 1980,through February 2, 
1981 and to no further award of permanent partial disability above 
the 30% unscheduled disability previously awarded. The Board 
concurs with this recommendation. ■ ■

IT IS SO ORDERED.

Claim No. 153 CB. E03 6584 MARCH 24, 1981
m

WCB Case No. 80-00313 MARCH 24, 1981 
THOMAS A. JACOBS, CLAIMANT
Bischoff, Murray, and Strooband, Claimant’s Attorneys 
Rankin, McMurry, et al, Defense Attorneys 
Orde'ronReview

Reviewed by Board members McCallister and Lewis.
The employer seeks Board review of the_Referee's order which 

granted claimant an increased award of compensation for a total 
equal to 64 degrees for 20% unscheduled disability for his low 
back injury. The employer asks that the Determination Order 
granting 10% be affirmed.

Claimant is a 42-year-old saw mill barker operator who 
sustained a compensable injury to his low back on January 5,
1979. Surgery was performed in June 1979 with good recovery. 
Claimant was able to return to work in September i979.

The most persuasive evidence in this- case is chat claimant is 
able to perform his previous job with few modifications. He 
indicated that he occasionally has help when the barker Jams, .jjt 
Chat also happened prior to the injury. For several months after 
claimant returned to work, he was actually doing more strenuous 
work than his present job. His only problem was some back ache 
and physical exhaustion at the end of the work day. Claimant has
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missed no 
jack pain

time from work and has apparently made no complaints of 
while working. He, in essence, has no loss of wage

earning capacity whatsoever. The fact thar he had to turn down
three hig 
capacity .

iQT paying jobs is not evidence of a loss of wage earning

Dr. Streitz, in December 1979, indicated claimiant might have 
some trouble with extremes of lifting or repetitive lifting. He 
did feel jclaimant was functioning well. A later report indicated 
there had been no change in his condition. Claimant testified 
that- he was being careful in his activity, but didn't seem to 
indicate that he was under a great deal of restriction. "Being 
careful" is not sufficient criteria on which to base an increased 
award. We find claimant has been adequately compensated for his 
loss of wage earning capacity resulting from his January 1979 
injury.

The order

ORDER
of the Referee dated August 18, 1980 is rev-rsed.

The Determination Order dated December 27, 1979.is af::rmed.

Own Motion No. SI-0071M MARCH 24,. 1981

PAUL JOHANSEN, CLAIMANT 
SAIF Corporation 
Own Motion Order

Claimant requests the Board to exercise its own motion 
jurisdiction pursuarit to ORS 656.278 and reopen his claim for a 
worsened condition related to his industrial injury of May 20, 
1972. Claimant’s aggravation rights have expired.

Accompanying medical reports indicate Dr. Mayhall recommended 
claim reopening by his report of November 10, 1980. Claimant 
indicated that he was forced to cease working in January 1981 and surgery fjor debridement of the,subtalar joint was performed by Dr 
Mayhall on February 20, 1981. The SAIF is unopposed to a claim 
reopening .

The Board conduces that claimant's claim should be reopened 
by SAIF Wjith compensation for temporary total disability 
commencing when ascertained by the carrier that compensadon v/as 
cue as re 
surgery.

asonably required as a consequence of the recommended

IT IS SO ORDERED.
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Own Motion No. 81-0064M MARCH 24, 1981 m
STANLEY LINDSLEY, CLAIMANT 
Hayes Patrick Tjavis, Claimant's Attorney 
S A T F C o r p 0 r a t j. o n 
Own Motion Order

_The claimant -requests the Board to exercise‘its own motion 
jurisdiction, pursuant to ORS 656.278, and reopen his-claim for a 
worsened.condition related to his July 14, 1955 industrial injury 
Claimant's aggravation rights have expired.

The medical evidence.indicates that Dr. McLaughlin 
hospitalized claimant and performed surgery on his right leg on 
■February 9, 1981. The SAIF is unopposed to claimant's request to 
reopen.

The Board concludes claimant's claim shall be reopened with 
compensation for temporary total disability commencing February 2, 
1981 or' upon claimant's hospitalization, and until his- claim is 
closed pursuant to ORS 656.278.

IT IS SO ORDERED.

Own Motion No. 81-0029M

tOHMY-‘“QUARLES7' CLAIMANT' h. '
Jeff Gerner, Claimant’s Atty. 
James D. Huegli, Employer's Atty. 
SAIF Corporation, Defense Atty.' '• 
Own Motion Order

Claimant, by and through his attorney, requests the Board to 
exercise its own motion jurisdiction pursuant to ORS 656.278 and 
reopen his claim for a worsened .condition related to his April 
1970 industrial injury.

Attached to his request claimant submitted a medical reporu 
from.Dr. Buza which indicates that the surgery claimant underwent 
in 1980 was for ongoing degenerative osteoarthritis which Dr. Buza 
indicated :had caused a thickening of the ligamentum flavum which 
was .a naturally occurring phenomenon. Dr..Buza believed that the 
condition was secondary to claimant's 1970 injury. The Board 
concludes that Or. Buza's medical report is insufficient to 
establish that the need for surgery was due to a worsening of 
claimant's -original condition from injury. It appears from the 
medical evidence submitted that Dr. Buza never saw claimant until 
1980 being unfamiliar with claimant's condition over the past ten 
years. Therefore, claimant's request' for own motion relief is 
denied.
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The employer's memorandum in opposition to the Board's 
exercising its own motion jurisdiction seems to be inconsistent.
On the one hand, it states claimant's 1980 surgery was not causally 'related to claimant's 1970 injury. On the other hand, it 
slates the employer's responsibility "can be satisfied by payment 
of his medical expenses pursuant to ORS 656.245." The 
contradicjtion is that the employer has no ORS 656.245 duty unless 
claimant's surgery is causally linked to his prior injury. In any 
event, aniy dispute about the causal link can be raised in the
Hearings Division by a request for hearing.

IT IS SO ORDERED.

MARCH 24, 1981Claim No. C 539129

BRINGFRIED RATTAY, CLAIMANT
SAIF Corporation
Own Motion Determination

The Board issued an Own Motion Order on November 14, 1930 
which reopened claimant's claim for a worsened conditi.on related 
to his compensable industrial injury of November 22, 1971.

Claimanc was hiospitalized on October 25, 1980 for surgery as 
recornmen'ded by Dr. Misko.

Tne claim has now been submitted for closure, and it is the recommen^dation of the Evaluation Division of the Workers' 
Compensaltion Department that claimant be granted compensation for 
temporar|y total disability from October 23, 1980 through November 
30, 1980 and no further award for permanent partial disability.
The. Board disagrees v/ith this recommendation.

- The Board will not grant compensation for temporary total 
disability; however, the hospitalization and surgery will be paid 
for pursuant to the provisions of ORS 656.245. The infoi'ination 
oefore tlhe Board is insufficient for it to determine whetner o: 
not claimant's hospitalization required any lost time froiii work. 
The Board needs documentation that he has missed time from work 
Gue to his condition and hospitalization. See OAR
436-83-810(1)(b). When, and if, this information is provided, the 
Board will reconsider the issue'of compensation for temporary 
total disability.

IT S SO ORDERED.
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PHILLIP B. STEVENS, CLAIMANT 
Harolfi W. /Vdams, Claimant's Attorney 
SAIF .Corporation 
Order on Reconsideration

WCB Case No. 80-04999 MARCH 24, 1981

Claimant, by an d thro ugh his att orn ey , subm itted on Ma rch 9,
1981 a reques t for re cons iderati on 0 f t he Board ' s Order on Review
date d March 4 , 1981 The reques t fo r r econside ration rais es no
issu es not pr evious ly con sidered by the Board. Claimant' s request
for rec:onsiue ration i s de nied. .

IT IS SO ORDERED.

WCB Case no. 80-05218 MARCH 26,' 1981 

ROBERT V. CONDON, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attorney 
Bruce Bottini, Defense Attorney 
OrderonReview #

Reviewed by the Board en banc.

The employer seeks Board review of the Referee's Op>inion 
and Order. .The issue is whether the 1979 amendment to ORS 656.313 
is retroactive- The Board concludes that the 1979 amendment 
generally is not retroactive.

The issue before the Board'arises as' follows. In' an earlier 
proceeding, WCB Case No. 79-08395, a Referee found that claimant's 
claim, which had' previously been denied by his employer, was 
compensable. The employer refused to pay for claimant's 
medical expenses, relying on the 1979 amendment to ORS 
656.313. The claimant then initiated this proceeding contending 
his employer was responsible for payment of medical service 
bills. The Referee ruled in'claimant's favor, 
requests Board review.

The employer

Since the issue is retroactivity, the dates are important. 
Claimant-'v/cs injured on July 4 , 1979. Oregon Laws 1979,
Chapter 673, Section 1, amending ORS 656.313, became effective 
on October 3, 1979. On April 29, 1980, ■- referee issued an 
order in WCB Case No. 79-08395 finding that claimant's claim 
should have been accepted as a compensable claim.
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In snort, the claimant was injured at the time the pre- 
iy79 version of ORS 656.313 was in effect, and his clair.i was 
adjudicated at-tiie time the post-1979 version of ORS 656.313 
was in effect.

Under both the older and new versions of the statute, 
the general rule was and is: "Filing by an employer or the
State Accident Insurance Fund Corporation of a request for 
review or| court appeal shall not stay payment of conpensacion 
to a claimant." ORS 656.31,3 (1). Under the older version ob 
the statute, corripensation Included "all benefits, including 
medical services." ORS 656.005(9). The 1979 amendment 
basicallyj removed the duty to pay for medical services 
pending review or appeal by adding sections 3 and 4 to the 
pre-existing statute.

"(3) If an insurer or self-insured employer 
denies the compensability of all or any portion of 
a claim submitted for medical services, the insurer 
or self-insured employer shall send notice of the 
denial to 'each provider of such medical services. 
After receiving notice of the denial, a medical 
service provider may submit bills for the disputed 
promedical services to the provider of health 
insurance for the injured worker. The health 
insurance provider shall pay all such bills in 
accordance with the limits, terms and conditions 
of the policy. If the injured worker has no 
health insurance, such bills may be submitted -to 
the injured worker. A provider of disputed medical 
services shall make no further effort to collect 
disputed medical service bills from the injured 
worker until the issue of compensability of the 
medical services has been finally determined. When 
the compensability issue has been finally deter
mined, the insurer or self-insured employer shall 
notify each affected medical service provider and 
each affected health insurance provider of the 
results of the determination. If the services are 
determined to be compensable, each health insurance 
provider that has paid claims pursuant to this 
subsection has a right of action to recover the 
costs thereof from the insurer or self-insured 
employer. As used in this subsection, 'health 
insurance’ has the meaning for that term provided 
in ORS 731.162.

"(4) Notv;ithstanding ORS 656.005, for the 
purpose of this section, 'compensation' means 
benefits payable pursuant to the' provisions of ORS 
656.204 to. 656.208, 656.210 and 656.214 and does 
not include the payment of medical services."
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Under the older version of the statute, if a Referee 
found:' that a denied claim was compensable, the defense was 
obligated to pay for the claimant's medical services pending 
Board revj.ew and appeal to the Court, of Appeals. For claims 
arisina after the effective date of the 1979 amendment, the 
defense no longer has such an obligation; rather, medical 
services are paid for by the claimant's health insurance 
carrier with that carrier having a claim for reimbursement 
against the workers' compensation carrier if the claim is 
ultimately determined to be compensable. The problem is • 
which of these two approaches are applicable in a case like 
this, where the claimant was injured before the effective 
date of ’the 1979 amendment but his claim was adjudicated 
after the effective date of the 1979 amendment.

The general rule is that a statute will not be applied 
retroactively to affect legal rights and duties arising.out 
of past actions. Joseph v. Lowery, 261 Or. 545 (1972), The 
employer strenuously argues that the 1979 amendment to ORS 
656.313’does not affect legal rights and duties arising out 
of past actions because it merely governs the question of 
’Which of two insurance carriers pay for medical, services 
during the appellate process. That is not necessarily correct 
If, for example-, a claimant injured before October 3, 1979 
had no health insurance, application of the 1979 amendment 
would divest the claimant of an absolute right for payment 
of medical services by the workers’ compensation carrier 
which he had under prior lav/ and substitute a right based on 
contingency.

For claimants who do'have health insurance, whether- 
retroactive application of the,1979 amendment would affect 
legal rights and duties arisin'g-\ou-t of past 'actions is more 
complicated. The 1979 amendment'requires: "The health
'insurance provider shall pay all' such bil-ls in accordance 
with the limits, terms and conditions of the policy." This 
language could or could not affect legal rights and duties 
arising out pf past actions depending upon the terms of the . 
claimant's health insurance policy. Under our workers' 
compensation system, medical services for work-related 
injuries and diseases are paid for on a first-dollar basis. 
There is no deductible. There is no limitation. Health 
insurance, by contrast, may or may not contain deductibles, 
percentage limitations, maximum limitations, etc.

#

#
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The employer's.argument that the 1979 amendments do not 
affect legal rights and duties arising out of past actions 
is thus correct only in the situation of a worker who has an 
unlimited first-dollar health insurance coverage. For such 
a hypothetical worker, all his medical services would be 
paid forlby the 'workers' compensation carrier under the 
older version of the statute and all his medical services 
would be I paid for by the health insurance carrier under the 
newer■version statute. From the worker's standpoint, the
right in 
right to

question is the same under both statutes, i.e., the 
have all bills for medical services paid; it is of 

no meaningful consequence to the worker whether they are 
paid by one insurance company or another.

However, the Board takes official notice of the fact 
that most workers do not have unlimited first-dollar health 
insurance coverage. For this vast majority of Oregon workers, 
v/hether the older or newer version of ORS 656.313 is applicable 
does affect legal rights and duties•arising out of past 
actions. To illustrate: (1) If ORS 656.313 had never been
amended, a claimant whose claim was ruled compensable by a 
Referee would have all his medical bills paid, regardless of 
v/hether the- Referee's decision -were ultimately reversed; but 
(2) if the amended version of ORS 656.313 were applied, and 
if the. claimant's health insurance only paid, say, 80% of 
his medical bills, and if the Referee's finding of compensability 
were ultim.ately reversed, then the claimant v/ould be responsible 
for one-fifth of his medical bills.

For these reasons, the Board concludes that the 1979 
amendment to ORS 656.313 should not be applied retroactively 
to a claim that arose before its effective date absent 
evidence! that the claimant had unlimited first-dollar health 
insurance coverage. There is no such evidence in this case. 
Therefore, claimant's employer remains responsible, as it 
was before the 1979 amendment to ORS 656.313, for payment of
claiman- s bills for medical services

The Referee found that, the employer's refusal to pay 
for the medical services was not so unreasonable as to merit 
imposition of a penalty: "Because of the difficulty which
arises froia construction of such legislation, I do not find 
the employer's refusal was unreasonable so as to warrant 
payment of a penalty." The Board agrees up to a point. The 
employer's responsibility to pay for claimant's medical 
services dates from April 29, 1980 when a Referee found 
claimant's claim compensable in the earlier proceeding, WCB 
Case No. 79-08395. That responsibility has now been reaffirmed 
by a Referee and this Board in this proceeding. Continued 
rerusal to pay v;ould be unreasonable.
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ORDER • .

The Referee's order dated Dovember 4, 1980 is affirmed. 
Tlie Ci.ty of Portland shall pay for all medical servicers 
claimant received in connection with his claim that was the 
basis of WCB Case No. 79-08395 and that accrued between the 
date of injury and the date of the Board's Order■on Review ^ 
in WCB Case.No. 79-08395.

If such medical services are paid for within 14 days of 
the date of this order, no penalty is imposed. If such 
medical services are not paid for within 14 days of this 
order, the City of Portland shall pay to claimant a penalty 
for unreasonable refusal to pay compensation equal to. 25% of 
the accrued medical bills as defined in the prior paragraph 
of this order.

Claimant is entitled to att'’.'rney fees for successfully 
defending the Referee's order. however, claimant's brief 
before the Board consisted only of a copy of his brief filed 
with the 'Referee. No significant additional legal services 
was rendered at the Board level. The City of Portland shall 
pay claimant's attorney the sum of $200 as a reasonable 
attorney fee, payable in addition to and not out of the 
compensation awarded to claimant by this Order.

#

#

WCB Case No. 79-08807 MARCH 26 , 1.981

CAROL L. HELMICK, CLAIMANT
Leeroy '0. Ehlers, Claimant's A-'istbrney ‘
Lang, Klein, et al. Defense Attorney 
OrderonReview

Re vi ew ed by Bo ard members McC allist e r a nd Lewis.

Clai ma n t see ks 8o ard revi ew 0 f the- Re fe ree's orde r which
a f f i rmed t he car ri er ' s denial 0 f her "a gg ra vation" cl aim. ,

Af te r de no V 0 re.v iew, the Boa rd aff ir ms the Refer ee ' S' 0 rde r.
The re w.a s ext ens i V e d iscussio n in both th e opening st atemen t a t
the hear in g a nd in th e parties’ b rie fs wi th respect t 0 what th is
cas e act u.a lly in vo 1 ve s. Clai mant s u s t a in ed a compens able
non -disa bl ing in ju ry in Septe mber 1978. In July 1979 she s u f f ered
a " reagg ra vat ion 0 h er pain" and reque St ed action on her c lai m.
Bee ause th is occ ur red within a ye ar of he r injury , al 1 clai man t
nad to s how w as th at her cond itio n was no w disabling. ORS
656 .262C 10 ) . It w as up to th e ca rrier to c onsider ch anging th e
sta tus 0 f her cl ai m from non- disa bling to d isabling . Be for e w e
can ever g e t to th e i ssue of. extent, th e cl aimant mus t show th at
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she is temporarily disabled and in need of compensation other than 
medical services which were provided to her while her claim was in 
a "non-disabled'.^ status. We find that claimant failed to show 
this. The carrier, in effect, instigated the hearing by issuing 
the denial of an aggravation of claimant's condition. We fine, as 
did the Referee, that claimant has failed to prove she is entitled 
to additional compensation for worsened conditions resulting from 
the origifjial injury. Although the claim was 'improperly handled by 
the carrier, we find that claimant failed in her burden of proof 
with respect to showing either that she has a disabling condition 
or a worsened condition as a result of her September 1978 
industrial injury.

ORDER
The order of the Referee dated September A, 1980 is affirmed.

#
Own Motion No. 81-0065M MARCH 26, 1981

CARL JOHNSON, CLAIMANT 
SAIF Corporation Own Mot if on Order .

Claimanu requests the Board to exercise ics Cvvn motion 
jd r isdic t io.'i, pursuant to BRS 636.2'78 and reopen his claim for a 
worsened condition related to his September 10, ^974 inoustrial

■ njury Claimant's aggravation rights have expired.
Tne|merjical evidence indicates claimant was scheduled 

arthroscopy on March 10, 1981 with probable surgery for a
by Dr.

Trii

or an h ro tomy
Spady. The SAIF is unopposed to a reopenir.g.
Board finds that claimant's claim should be 

is hosjpi taiization and surgery as recommended by. D closure) is authorized pursuant to ORS 656.278.
reopc-;';c;d upon 
■. Spa 1'-' until

IT IS SO ORDERED.
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WCB Case Wo. 79-07425 . MARCH 26, 1981

JAMES ?. LAVIN, CLAIMANT .
Jerome F. Bischoff, Claimant's Attorney
R. Roy Heysell, Defense Attorney . '
OrderonReview

Reviewed by Board members McCailister and Lewis. ••
The employer seeks review by tne Board of the Referee's order 

which set aside its denial and. referred the case to it for 
acceptance and payment of benefits as required by law.

The evidence indicates that claimant, in the fourth or fifth 
grade, stepped on a nail with his right foot and subsequently 
developed osteomyelitis. In 1970 degenerative arthritis was 
diagnosed. The Veterans hospital in 1-972 issued a'report which 
stated "consider fusion later." Or. Oonohoo reported on hugest 
21, 1972 that eventually claimant's right foot would come to a 
fusion if he becomes incapacitated.

Claimant was employed as, a macninist at Rossburcj LuiDoer 
Company anu filed his claim on July 19, 1979 claiming work 
aggra/ated nis arthritis. The carrier denied on August 15, 1979. m

On November 9, 1979 Dr, Johnson of the Veterans nospital 
perforiiied fusion of claimant's right talonavicular joint.

It was Or. Jonnson’s opinion, reported on March 6, 1980, that 
it'was medically probable, that claimant's work as a machinist, 
which required iiim to stand for proion.ged periods of time, had 
worsened his talonavicular arth.ri.tis. This-is the only medical 
opinion In the record. • ‘

The Board, after de novo review, finds this'case not unlike 
Henry v. SAIF, 39 Or. App. 795, 593 P2d 1251. (1979). In that case 
the Referee had held claimant's condition was not work-related 
simply because claimant's work required him to stand most'of the 
time on the job. The Court upheld the Referee's .decision and 
added that ciaiinant failed in his burden of showing that his 
condition was presently more severe than it would have been had 
claimantneverworkedatall.

The principal in Henry, supra, is •applicable in this case:
(1) Claimant had a pre-existing right foot condition; (2) nis job 
requ'ired .standing; and (3) it does not follow that claimant's ■ 
occupation aggravated the condition. There is no medical evidence 
that the level of claimant's disability would noi have occurred at 
all or so quickly but for his employment. All the' record reveals” 
is that standing aggravates claimant's pre-existing condition to 
what extent standing at work contributed to the "exacerbation" is 
not proved by this record.
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The eiTployer's conl:ention in its brief is Chat Or. 3ohnson's 
report sitou !. d' no t be admit ted because it had no chance co 
cross-examine. The Board finds based on the circumstances herein,
the contention is without merit.

,ORDER
Tne order of the l^eferee dated August 28, 1930 is reversed.
The denial dated August 15, 1979 is affirmed.

WCB Case no. 79-1 0,1 52-E MARCH 26, 1 981

ALBERT LOGAN, CLAIMANT Don Swinll, Claimant's Attorney
Schwabe, 
Order on

Williamson, et al, Defense Attorney 
Review

Reviewed -by the Board en banc.

although
The employer seeks Board review of the'Referee's oroer which,

I i'c found Che employer’s claim or overpayment of cempcrary 
total disability to be ’’meritorious," denied the employer any 
relief on the basis of res judicata. Without attempting co ascertailn the current scope of res Judicata in workers' 
compensa]cion, the Board reverses the Referee because claimant is 
estopped to rely on that doctrine.

Oci April 15, 1977 claimant suffered a compensaoie i ijury. The claim wa's accepted and subsequently closed by a Determination 
Order dates January 2A, 1979. Claimant requested •; hearing on tne 
extent of his permanent disability. 8y stipulation oateo July 27, 
1979 the parries settled that request for hearing.

The Determination Order awaroed claimanc temporary total
disaoility as follows:

April 13, 1977... through May lA, 1978 less time -worked, 
and from June 3, 1978 through June 9, 1978, ano further 
from July 15, 1978 through December 15, 1973."

The CiTiployer subsequently learned, after entering inco the July 
1979 stipuiation that during most of 1978 claimanc.nad been 
v/orking for Western Railroad Builders fo'r $10 per hour. Claimant 
was, o •: the same time, receiving time-loss paymer.cs from tne 
employer. Claimant did not re[Dore any of his earnings to nis 
employer despite a specific request from his employer that he oo 
so .
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mupon'learning of tlio extent o i" claimant's work for Western 
Railroad Builders, the employer requested a hearing contending 
that the temporary total disabiii^ty award grant.ed by- the January 
1979 Determination Order should be reduced. The referee denied 
•iny relief, reiyinci on the doctrine of res Judicata , and reasoning 
that the employer could have contested claimant's entitlement t'o 
temporary total disability at the time of the July 1979 
stipulation, but did not do so, .and is now barred from doing so.

The Referee was correct.in saying that the employer could have 
contested time-loss payments in connection with the pending 
request for hearing that was resolved by the July 1979 stipulation- 
The Referee's analysis was also generally correct: Res Judicata
usually forecloses the parties from relitigating something that 
could have been iicigated in an earlier proceeding between the 
same parties.

It is far from clear, however, whether and to what extent that 
generalization applies to the workers'’ compensation area. in- 
Pumpelly v. SAIF, 50 Or. App. 303 (1901 ), the Court o’f Appeals 
appears to have held that res judicata did not apply to an issue 
that could have previously been litigated between the parties.
There the court referred to "a lack of medical information" at the 
time of the prior proceeding. 50 Or.' App. at 308. 'Here tnere was. 
a similar lack of information about claimant's employment at' the MB 
timeofthestipulation.

The Board need not and does not attempt to define the current 
scope of res judicata'because there is' a more comfortable and 
obvious basis for decision: Estoppel. A party can be estopped to ,
rely on the defense of res judicata. Such an estoppel requires:
(1) A false representation; (2) made with knowedge.of the true 
facts; -(3) made to a party ignO'iao.t of the truth; (A)'that the 
false representation was made w'i'th the' intention uhat it snoulo be
relied upon by the other party;,'and 
was mav'Je was induced to act upon it 
99, iOA (1980); Burnett v. SAIF, 2S> Or. App

(5) that .'the 
Frasuer v.

A15
party to 
Aqripac , 
( 1977 ) . •

whom it 
290 Or.

The Board finds all elements of estoppel present in this’case.
Claimant made raise representations both actively and 

passively. He had been informed by his employer that he had a 
duty to report any employment while he. was receiving time loss 
oeneflts.'. He failed to do so. Moreover, the employer 
specifically asked claimant in July 1978 if he was working- for

respunse was negative.•wages. Claimant's
As for claimant 

Che hearing that ne 
v/ork because he thought 
Referee found this hard 
xhcredible.

s knowledge of the true facts, he testified 
failed to advise his employerof his return 

"work" meant only "manual labor." The 
to accept. The Board finds it inlierentiy
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m Ail of 
i g n 0 r a n 1 , 
c I a i in an t ' s 
1979, long

I

toe evioence indicates that claimant' s'' employer was 
and Justifiably so, of t:he nature and extent of 
work for We.stern Railroad Builders unfil about November 
after having uncereci into the July 1979 stipulation.

Claimant.now says he had no.intention to defraud his 
employer. I The Referee did not believe him. The Board, does not 
ueiieve him. It is impossible to infer any other intention when a 
worker accepts employment at $10 per hour for almost a year and 
conceals that fact while simultaneously receiving time-loss 
h 0 n e f i t s . I

Claimant's employer was obviously induced to act by c.iairnant's 
false repiresentation, both in the sense that it overpaid temporary

and in the sense that it was unable to raise the
the July 1979

total d i sja b i. 111 y 
issue of overpayment 
stipulation.

in 
before entering into

Indeed, the Board feels so strongly that the evidence 
establishes intentionally false sratements that if the offense of 
unsworn fj'alri fi'cat ion were not limited to false scaceinents "to a 
public servant in connection with an application for any benefit," 
0R3 162.08‘3 (1) (emphasis supplied), we would refer this matter to 
the appropriate Districr Attrjrney for possible criminal accion.

ORDER ■ ■ ■■'

The Referee's order dated July 1, 19b0 is reversed in res 
eritirety.

The 'employer, Boise C.ascaoe, is allowed to offset its 
overpayment of compensation for temporary cotal disability against 
any further awards granted to claimant.

ROBERT 
Po z zi,

VCB Case No. 80-00077 
WCB Case No. 80-00855

M. MORRIS, CLAIMANT

MARCH 26 , 1 981

|Wilsom, et al. Claimant's Attorneys 
SAIF Corporation
Order of Remand for Consolidated Hearing

Ciaimanc moves to remand WCB Case No. BO-00077 to tne Hearings 
Division on the ground that the Referee failed to 'rule cn a 
central I issue. Tne Board agrees ivith the ciaimanc.
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It appears that there was genuine and reasonahie confusion 
about v.'hat v/as involved in WC3 Case No. 80-00077. -'-Ti'/at case 
involved both an appeal from an A,pril' A, 1979 Determinal’ion Uroer 
(Ex. 9) and a contention that claimant's condrtion had 
subsequently worsened, which the employer denied. ' Tlie Kateree's 
Oninion and Order uffirins that denial, out does fiot reai:n tne 
question of the extent of disability that was also raised in WCB 
Case NO. 80-000 7 7. ' ' , ,

Clairnanc's attorney aovises us that I'le currently ;ia: a request
for hearing pending in WCB Case No'. QQ-ll61^ wnicn involves a 
question of extant of disability. The extent of ci.sability issue 
in WCB Case No. 80-00077 involves the same portion of c...a_mane's 
anatomy. Obviously, as claimant's attorney suggest, the two c-;ses 
should be consolida ted.in the Hearings Division. WCB Case No. 
80-00077'is remanded for that purpose.

IT IS SO ORDERED.

WCB Case Wo. 79-10,402 MARCH 26, 1981

STEVE PATTERSON, CLAIMANT
Michael J. Hansen, Claimant's Attorney
SAIF' Corporation
Order Granting Motion to Strike

The SAIF Corporation requested Board review of tne Referee's 
order. By letter dated January 23, I98J the Boa rd'’in formed the 
parties:' "All briefs shall beh.filed witiUn '50 days’-from the-cate 
of this letter, to-wit, March 16,;'1981."

EveII tiTough SAIF had not yet filed any appellant’s brief, 
respondent filed a brief on March 16, 1981 in compliance witn the 
Board's instructions.

■Subsequently, SAIF submitted a brief dated March 19, 1931 ana 
received by the Board March 20, 1901. SAIF offered no i.xplanation 
for this late filing. SAIF did not move for an extension of time.

Respondent has moved to strike SAIF's brief on the ground that 
ic was not timely filed. The motion is well taken and will be 
granted.,-

ORDER'
SAIF's orief is stricken from the record and will be returned 

to SAIF with a copy of this order. This case is placed on the 
docket for Board review based on the record and respondent's brief.
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Claim No. GC 446817 MARCH 26, 1981

DARREL P.I TARTER, CLAIMANT 
Charles Tauman, Claimant's Attorney 
SAIF Corporation 
Own Motion Order

CiairnTint: sufferfM.] a coinpansaule in'cJija trial injury Cj 
1973 and his. claim v/og subsequently closed by a Deturnii 
Order of May 20, 197A. Claimant's aggravation ri(jlits e 
May 1979. By a stipulation of August 9, 1980 the carri 
stipulatCid to pfoviijc c.Iaimai'it witl’i tiTe I’nedicai care ari

ay 1 o , 
a t i 0 n 
i re d in
t r e a t in e t

as recommended by Dr. Parsons.
Cl a iiiiu n t un do r wen L a I umU a r 1 ami n i: c to my w i t ii d i sc e x u i s i jT'. 

surgery uii July ii, 1980. The claim has now been submiL-ed for 
closure.

It is tile recommendation of t h e . Ev a 1 ua t i on Division of the V/orkers’ |Co!apensa Lion Department that claimant be grantee 
•compensation for temporary total disability from July ii, 1980 
through September 30, 1980 and 'temporary partial uisaoii'-y f-rein Octooer i,.i-980 through January 12,- 1931 and no acJcJi t ica'u. I award 
of perma:jient partial c! i srio i 1 i t y . TIkj board concurs with tiiis 
r e c 0 mi u\ e n d a 11 o n .

IT iS SO ORDERED.

WCB Case No..80-00517 MARCH 26, 1981

WILLIAM TEAL, CLAIMANT 
William J Blitz, Claimant’s Attorney
SAIF Corporation 
Order' on Review

Tne SAIP Corporation seeks Board review of the Referee's order 
which mobified the Determination Order of July 16, 1980 
granted 'cia'imant compensation for temporary . total disability from 
August ill, 1978 through June 26, 1980 and a penalty of 25% on said
compensajti on.
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The Board, after de novo review, modifies the Referee's 
order. The Board affirms the Referee's modification of the 
Determination Order on cempensatidn for temporary total 
disability. The SAIF made no reasonable effort to,secure a 
inedical report from Dr. Woulpert for almost two years. They made 
no attempt to have Dr. V/oolpert clarify his ‘October 2, 1978 report 
wherein he found claimant's condition medically stationary; no 
-attempt was made to have claimant examined by an independent 
examiner. In short, the SAIF's processing of this claim is 
singularly characterized by their failure to process, the result 
is the only report finding claimant medically stationary from the 
August 1978 injury is that of Dr. Woolpert in June 1980.

We reverse the Referee on the penalty. We do not find SAIF's 
actions unreasonable. We find sufficient ambiguity in the record 
to.permit SAIF's interpretation, although that interpretation may 
later have been proved incorrect. Dr. Woolpert's report of 
October 2, 1978 found claimant's "condition" at that time 
stationary, the report does not clearly define which "injury" he 
was talking about. We think Evaluation Division, upon closure in 
July 1980, felt this report included the 1978 injury. Therefore, 
the SAIF's termination of time loss benefits as of that date was 
notunre,asonable. We so.find.

We do ‘^ind the SAIF's refusal to comply with the Referee's 
Opinion and Order of November 19, 1979' constitutes unreasonable 
refusal to pay compensation. Referee Wolff found the August 1978 
injury was a new injury and remanded the claim to the SAIF for 
acceptance and payment of compensation commencing August 11,
1978. SAIF did absolutely nothing until it paid compensation for 
temporary total disability from August 11, 1978 through October 2, 
1978 and made such payment on May 5, 1980.

Therefore, the SAIF will be.'-'as.sessed a penalty of 10’^ for its 
failure to timely comply with the Re f er.ee' s order.

- ORDER
The order of the Referee dated August 28, 1980 is modified.
The Determination Order of July 16, i960 is affirmed as 

modified by the Referee in his order.
The Referee's award of penalty on compensation.from August 11, 

1978 througn June 26, 1980 is modified.
The SAIF is assessed a penalty in a sum equal to 10% of the 

compensation for temporary total disability granted by the 
Referee's order of November 19, 1980 from August 11, 1978 through' 
May 5, 1980 inclusive.

Claimant's attorney is not granted a fee at this level as the 
fee granted by the Referee was quite adequate.
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WCB, Case .'Np,.. 78-04721 MARCH 27., -.19.81,

CLEVE E. CLAPP, CLAIMANT Samuel Halil, Jr., Claimant's Attorney 
Lang, Klein, et al. Defense Attorney 
Supplemental Order

The Board 
award.of

s Order on Review of March 9, 1981 deferred any 
a'ttorney fees pending receipt 'of a fee agreement between 

claimant and his attorney. ' We have now receivec that fee agreement |and an explanation of the relationship between 
claimant's attorneys.

Claimant was represented in part by'David Vinson of Starr and 
Vinson and .in part by Samuel' A. Hall, Jr., of Coons and Hail.
Both. Mr. Vinson and Mr. Hall have stated to the Board that they 
will wcrk out their own allocation of attorney fees.

p a y a b \Claimant's attorneys are entitled to an attorney fee from the i'ncreased compensation awarded claimafit by the Board 
pui'suant uo OAR A38-47-0AO(1) . That rule contains a guideline of 
25% of the increased compensation awarded subject to a limit of
15,000. BoLii of claimant’s attorneys suggest their possicie 
entitlement co an additional fee for extraordinary services pursuant t^o OAR 436 = 4 7-010(2), but neither' has submitted the 
documentation -required by that rule, i.e., "a sworn statement of 
the services performed by the attorney." In any event, the Board 
regards tlae maximum fee -.permitted by OAR 438-4'7-040 (1 ) to be a 
reasonable attorney fee in this case.

ORDER
Claimant's 

•are awarded as 
increased 
March 9, 
claimant's

a ttorneys, David 
a reasonable and

Vinson and Samuel A. Hall, Jr., 
proper attorney fee 25% of the 

compensation awarded to claimant by the -Board's Order 
1981, not to exceed the sum of $3,000, payable from 
compensation, and to be allocated as agreed by Mr.

0 f

Vinson and Mr. Hal

-633-



WCB Case No. 80-04594, MARCH 27, 1981 

LARRY WRIGHT, CLAIMANT
Allen T. Murphy, Jr., Claimant's Attorney 
SATFCorporation ' •'
Order on Review

Reviewed by the Board en banc.

The SAIF Corporation (SAIF) seeks Board review of the 
Referee's order which granted', claimant compensation for per
manent total disability. SAIF contends, first, that the Referee 
did not have jurisdiction to hear the matter or, in the alterna
tive, that claimant failed to prove he is permanently and totally 

^ disabled. ' ^ .

Claimant sustained a.compensable injury on June 29, 197C 
the initial - closure of his claim was on Juhe 21, 1971. Claimant's 
aggravation rights 'expired on June 21, 1976. On November 19,
1976, claimant's claim was again properly closed under the pro
visions. of ORS 656.268. Claimant had one year to appeal the award • 
granted by that 1978 Determinatipn Order.

V7hat follo.wed is-a bit. obscureApparently claimant did 
request a hearing•on the 1976 Determination Order. We say "appar
ently" because, although'there•is no such document in thrs record, 
a subsequent stipulation refers to settlement of "all issues 
raised in claimant's request for hearing."

According to the Board's own motion files of which it takes 
official notice, claimant's attorney requested the Board to grant 
own motion relief- on March 31'j',' 1977 .-

There was thus both a request for hearing apparently, pending 
and a request for own motion relief pending at the same time in
volving the same issues—with the parties taking different posi
tions on which of the two procedural avenues was the appropriate 
one.

This procedural riddle was solved by a Stipulation and 
Order executed by all parties, submitted to the Board for 
approval and approved by the Board on November 16, 1977. That 
stipulation referred to settlement of "all issues raised in * 
claimant's request for hearing herein including his request 
for reopening under own motion jurisdiction.", The stipulation 
provided' that "the claim shall be reopened for medical care and 
temporary total disability payments pursuant to claimant's own 
motion petition under the provisions of ORS 656.278." (Emphasis 
suppliedTl

-634-



V7hat followed is even more obscure. When the Board re
opens a cliaira under its ORS 656.278 own motion authority, as it 
did in, the 1977 Stipulation and Order, only the Board can then 
close that claim.. Yet for no reason apparent in^ this record, 
the Evaluation Division issued a Determination Order on August 
17, 1979 closing the claim that had been reopened by the Board 
on its own motion. This case came before the Referee on a re
quest for hearing on that 1979 Determination Order.

The Board concludes that the Evaluation Division lacked 
authority I to issue that 1979 Determination Order. The Evalua
tion Division only has authority to close claims under ORS 656.268 
By contrast, once ORS 656.278 comes into play, a claim can only be 
reopened and subsequently closed by the Board under its own motion 
authority!

Since the 1979 Determination Order was null and void, claim
ant had'no' right to request a hearing thereon. Since claimant 
had no right to request a hearing, the Referee lacked jurisdic
tion to issue his August 29, 1980 order.

As an own motion matter, this claim is obviously overdue 
for closure. The Board will submit- the' record to the Evaluation 
Division !for an advisory rating and then issue an Own Motion De
termination closing the claim.

ORDER

The order of the Referee, dated August 29, 1980, is vacated, 
and claimant's request for hearing on the August 17, 1979 Deter
mination Order is dismissed.

The August 17, 1979 Determination Order is hereby declared to 
be null and void. Claimant's claim is hereby referred to the 
Evaluation Division for its advisory rating under the provisions 
of ORS 656.278.

WCB Case No. 78-03663 
WCB Case No. 78-05218

MARCH 30, 1981

GUS -BARLAS, CLAIMANT
E y o h 1 F . 
Schwabe', 
Order on

Malagon,' Claimant’s Attorney 
Williamson, et al, Defense Attorneys 
Review

by the 3oara- of one 
t's psychological condition wasThe employer, Weyerhaeuser, see.<s review Referee's order which found claimant's psych ^ ^ ,

causally I related to his industrial right hand injury of rebruary 
1, 1977 and remanded said claim to it for acceptance ana Lne
payment of benefits as required by law.^ -635-



We revurse. The psycholQgical condiLion is not compensaole.
The psychological evidence i'n the record indicates claimant 

was, evaluated by Dr : Coibach in April 1979. At t.hat time, Dr. 
Coibach opined (1) the injury .was a material contributing factor 
to claimant's psychological condition and (2) claimant was totally 
disaoled.',.

Subsequently, Dr. Coibach saw' a film of claimant, ano, oy a 
report of May 16, 1979, he changed his earlier opinion. After 
viewing the Film,.ne reported claimant's basic probiem was 
attitudinal, and that, claimant was capable of being helpea but had 
already maoe up his mind on what he was going to do.

Dr. Rim el,, a-psychiatrist,.‘examined claimant on- May 17 
The diagnosis was depressive neurosis and schizoid persona 
The ^doctor felt that the . depressive condition antedated the 
industrial injury. He ■ found claimant not self-conscious aoout 
hand.

;The employer denied compensability of the psychological 
condition on June 4, i'979.

1979

his

indicatedthat “Dr. Coibach 
on June 5, 1979
(1) claimant was not
result of his hand injury and (2) claimant had no motivarion for 
work or rehabilitation.

was provided witn Dr., Rimel’s report ana 
that he agreed witn Dr. Rimel's diagnosis and 

particularly psychologically disabled as

Or. Luther, a psychiatrist, evaluated claimant on July io,
1979 and. also read the medical_evidence. He found claimant talked 
a great' deal about "not feclirvg. good,speci,fical ly with regard to 
h'is stomach and extremitie.s. ..He'jbel ieved claimant was not 
interested in p'sy c'ho t he rapy . Dr. Luther''s’ opinion was that 
claimant's significant injury precipitated a significant 
depression which "at this time in addition to physical infirmaties 
renders him essentially totally disabled."

Dr. Coibach reviewed Dr. Luther's report and provideo as his 
"final opinion" the injury did not materially contribute to 
claimant's "pathetic" state. ’

Or. Coibach on' deposition testified in depth about his change 
of opinion. He testified claimant hada pre-existing 
psychological d.isorder. He was a loner and somewnat unhappy with no social relationships. Claimant was not psychologically, 
permanently and totally disabled. Dr. Colbacn felt thac claimant 
consciously finished "spending" his body for the "crummy 
capitalists" who didn't take care of him. Claimant was oefinicely 
angry at this employer and wouldn't do anything for them ever
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again. Nojc that he couldn’t but that he wouidn/t. The uo'ccor 
felt that until the litigation v/as ended, one couldn't say what 
claimant p 
in" to the
opinion, to "give in

Ians to do with his life.- Getcing oetter,-,;wGS 
employer, and claimant was not abouu., in the

"g ivinn 
doctor ' s

c c e p t
Dr. Colbach found claimant's condition was medically 

stationary!; chat'is, he could get better but he wouldn't 
it. The doctor felt that claimant's lifestyle hao not cnannec 
all after 
worked.

at
the injury from what it was before except he no lo.nger

W e find the delievable
conclusion that claimant's _
psychological condition. The 
obvious when one compares

lack
when one compares claimant's 

preceeding tne industrial injury. The 
claimant's total lack of motivation for
return to|work. 
he was 
to try. we 
claimant is

not going

medical evidence does not supporc a 
work 'injury precipitated tne

of causal connection oecomes 
present lifestyle wit n t h a c 

only change that is seen is 
any r e la a id i 1 i t a t i o n or a 

made up 
to make

behavior
We are persuaded that claimarit 
to work e v e r again and refuses 

are further persuaded -chis 
attitudinal and not .pathological.

on tne

his mind 
any effort 

part 01

The Board furtner finds our conclusions'in this case 
consis'tent wich the language used by the Couri: of Appeals in 
’••ilson V. W e 7 e r h a e u s e r , 30 Or. App. 403, 367 P2d 567 ( 1977 ), to
wit:

'[tmotional states at the less
may re fl L <J I I U
will. As such, 
0 p jj 0 r L u n i t y for 
oesires. These 
attitudinal."

be sLihject to 
the ill jury is 
expression of

severe end oi ’ r n e spectrum 
claimant's ex r c i s c of 
not causal--it me re 1y gives 
common work avoidance

'menLol states are not pathological, out

This' is the situation described by Dr. Colbach who fei'c claimant's 
behavior with refusal to try indicates a man v/ho has niade up his 
mind to behave as he is behaving and that this behavior is 
strictly attitudinal. This iDehavioral pattern is a long-stanaing 
psychiatriic disorder. This behavior merely refl.ects his "normal"

to the situation 'ne hinds 'nimseif in. Prior to this 
1 injury, claimant had been involved in an automobile 
and claimant reacted to .that situation by selling his 

car and never driving again, which was also "normial" behavior for 
him.

reaction 
i n'd u s t r i a 
accident,

Based on the above record, the Board concludes cna'c claimant's 
psychological condition is not compensably related to his 
industrial injury, and the denial by the employer is affirmed.

ihe order or 
its entire ty.

ORDER
the Referee dated August 8, 1930 is -reversed in
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VJCB Case No, 80-689 MARCH 30, .198,1: #
CLARENCE H. BLAIR, CLAIMANT 
Br5nk, Moore, et al, Claimant's Attorney 
David 0. Horne, Defense Attorney 
Order of Dismissal

A requoLt for review having been duly filed with the workers' 
Compensation Board in the'above-entit1ed matrer by the -claimant, 
and said request for review now having been withdrawn, .

IT IS THllREFOflE ORDERED that the requesc for review 
pending uefore the Board is hereoy dismissed and the ora-.'r of 
Referee is final by operation of law.

tne

Claim No. VD 51562 MARCH 30, 1981

NOBLE J. CHASTEEN, CLAIMANT
SAIF Corporation
Own Motion Determination

Tne Board issued its Own Motion Order in the above en-t-itled 
matter on .November Ih, 1980 and reopened claimant's claim' for a 
worsened condition reiated to his industrial injury of October 7, 
197A. • .

Tne claim has now been submitred for clusuri^, and it is me 
rocomirnenda L i on of Lhe E va 1 ua t i o.n • D.i v is i on o.f the Workers'
Comp en'se t ion Depa r'l men t that c'ia.iman t ‘be -j r a-n t c’ o coin per, so t i on fp r 
tempurary mtal disability from October , 1980 . t nrougr, .'ecemper
3, 1980 and temporary partial disability frofii December 9, 1980 
through December 28, 1980 and no furtiier award for permnnont 
pa r.L ia 1 di jab ii i ty . i

#

Tne Boa 
d i s a b i .1 i t y 
temporary p 
f 0 L' n rj c i a :i ivi 
1imic d cion 
(’i e d i c 8.1 1. y m 
u n t .i 1 F e b r u 

, s t a i: i 0 n a f y . 
r e t u T' fi e d r. o 
Because of 
the la cones 
c 0 m p e ri s a c i o 
Deccmpcr 9,

rd concurs wiiii the reeornmenda cion for cemporary Cucal 
compensation but disagrees witti that recommeciued fo r 
rirtiai disability. - Or. Fiiarv.ki, on December I, 1980, 
not fit for light'duty activity with overheusf; -wor’-^ 
aneJ felt that in two or tiireo weeks ciaimani .vould be 
tationary. Dr. Filarsk.i doesn’t submit another report 
ary 2b; 1981_which declares claimant inedicaliy 

The Boa.rd has received in f o r:iia t i on mat cla imiani 
fulltime work at a gas station on Jrimary 18. 198i.

Lhe speculatiofi in Dr. Filarski's December rcp'j.rt and 
s of h i s Fob run ry r-eport , the Board feels mat c h o 
n for te.nporary partial rJ isaU t..l ,i ty should run from 
19'80 to January 17, 1981, inclusive.

IT IS SO ORDERED.
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WCB Case No. 79-07643 MARCH 30, 1981
STANLEY FOUNTAIN, CLAIMANT
Dan O'Leary, Claimant's Attorney
Lawrance L. Paulson, Defense Attorney
Amended Order on Review

Tnis auiendod order is to correct the Order or Dismissal dated 
Decemoer 30, 1980 wnicti, due to an internal error, omitted 
claimant's attorney from Lne mailing list, allowing the apoeai 
r i g h t s 10 e- X f:) i r e .

This Amended Order ot Dismissal amend:-: .our 
to the date shovin !seiow , ric instates t [se appeal
s e r V1 c e

IT

0rJe,r of D1 sm,issa 1 
rights, afun shows

on the ciaiman 
S SO ORDERDO.

ri 11:0 r n 0 y .

On October 13, 1980, the claimant and his attorney 
entered into a stipulation which granted him an additional 
award of permanent partial disability equal to 96° for 30% 
unscheduled disability, provided the award be paid in a lump 
sum and granted the claimant's attorney a fee out of this 
increased award and dismissed the claimant's request for a 
hearing. This stipulation was approved by Referee Gemmell.

Subsequent to the approval of the stipulation, the 
claimant retained a different attorney, and on November 12, 
1980 requested the Board set aside the stipulation and set 
this case for a hearing on its merits. The claimant contended 
that at the time the stipulation was entered into, he was 
unable]to work. Further, the claimant forwarded a report to 
the Board from Dr. Hoff in which the doctor stated he felt 
that claimant had moderately severe disability and was 
unable to work.

On November 17, 1980, the employer/carrier advised the 
Board that it objected to the claimant's request. The 
employer/carrier contends that any rights the claimant may 
have are under ORS 656.278. Further, they contend that the 
stipulation is a final order and does not have any appeal 
rights] to it. They request the Board dismiss the claimant's 
request for review.

The claimant, by and through his attorney, on December 
9, 1980, advised the Board that he was relying on the case 
of Schultz V. SAIF, 252 Or-211, 448 P2d 551 (1968).
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We have reviewed the contentions of the parties in this 
case and dismiss the claimant's request for review. We find 
the claimant's request is without merit. The Schultz case 
relied upon bv the claimant held that if, on the face of the 
record, the probability of an inaccurate award was found, 
the Board could remand the claim to the Hearings Officer for 
further determination•of claimed liability although the 
original award was based on an agreement of the parties. In 
this case, we do not find that on the face of the record 
that the award of compensation granted to the claimant in 
the stipulation was inadequate. Therefore, the Board denies 
the claimant's request that the stipulation entered into and 
approved on October 13, 1980 be set aside and that this case 
and claim be set for hearing before a Referee.

ORDER
The claimant's request for review dated November 12, 

1980 is dismissed.

#

Claim No. B 96609 MARCH 30, 1981

ELMER HICKEY, CLAIMANT =
Welch, Bruun & Green ' •
SAIF Corporation 
Own Motion Order

Cla-imant, by and thi'ourjli hir. a 11 o rniv/, , ru qui.’b lot! on April'17, 
1980 ‘chat: ihe Board exercion its ov;n moL.ion jurisdiction pursuant 
to the provisions of QR5 636.278 and reopen his-claim for a wor
sened condicion related to his industrial injury o?' De’c. 6, 1964.

Tne Board found the evidence presented insufficient to reach a 
determination and, in the interest of all parties, referred this 
matter to the liearinus Division to be lu:.;ird by a deferoc per an 
Ov/n Motion Order Referring 'for Heari'ng -anted May 9, 1980.■

Ihe hen ring was subsenuent ly iieid on Januory 8, 
ileferee transmitted liis recommendation to the Boa rc 
19 81:

l98i anu the 
Board on- January 30,

Th-a Board, having reau the .t r nns c'r i |j i. . o f tn-o procecuin’i;p 
inedicai evidence of record aiid the Re f e ri;e*“'s Ln;eoiniiien'.Jn L 
conduces that the claLdiant M$ i-mtitleu to an award of 7 0% , 
an arm for unscheduled disability.

os

■10

0 f

Further, the Boaro urges tnat the Field Services Division of 
t.he Workers' Compensation Department contacy claimant ana-maKe 
every effort possiiile for some type of retraining or job placement 
assistance for this -claimant. , ; . . ' . |
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Cl a .1 f;i;i n' r, ;i i. lo r r)o y 
L hu 3 urn u f • 'ijf',fji) I j I j i: o i'

L T IS

Q i;ari L0ij as 
[ n C'r a a 3 0 cl av;

ia,M.':,()na'n io a :: Loi’r.ivy Too 
■ 1 i' I j ij I' ;j n Iu u y i: ri .1 3 o r u e

SO 01 \00i•:Iij.

WCB Case No. 80-4990 
VCB Case No. 80-3037

MARCH 30, 1981

JAMES HYDE, CLAIMANT
Richard Kropp, Claimant's Attorney 
Lang, Klein, et al, Defense Attorneys 
Order on Review

Tne SAit Corporation (SAIF) seeks Bororcl review of tne 
Referee's order which ■rcmorided c 1 a imn 111 ' s claim l:o it for 
acceptance and payment of compensation to which claimant -is 
e n L i 11 e d 
r e f u s I n y

and assessed a penalty against it for onreasonao 
to pay coinpensa 11 on .

SAlr contended that claimant's condition was actually a 
continuing problem related to.his 1962 'or 1971 industrial
1 r. J u r i 0 s 
party to 
had been

For this reason, Scott Wetzel Services was joined as a 
the proceedings before the Referee. however, no claim 
filed against tiiem by claimant.

Board concurs v/iU'i iiie Refere inding that clelitiaiit
suscained a coinpcnsal:)!^ [icw. Injury on ['Jovoinoer 2c;, 1979. The lay 
testimony and the medical evidence overwhelmingly supporcs this 
conclusiori.

We have no s t a i:u to ry grounds for assess iI'ln a pena 11y ga ins t 
the SAIF for their "unreasonable denial," as claimant, cor.tends.
'We could assess a penalty for Clio SAIF's late denial, bus claimant 
failed co raise tnis as an issue. We feel the record infers chat SAIF i;!id|noi. make the required payments of tefnporary total 
.iisability compensation, but there is no evidence in tlie file to indicate I one way or the other. We find tliat claimant has the 
our den of proof in ufiis matter. Me raised the issue and failed to 
pursue it.-. Therefore, no penalties are Inciicatea in this matter.

ORDER “ ' ■

li'ie order of tne Re f e reC da to c Sepieinber 8, 1980 is inoijifieO.
That portion of the order whicii granted a penalty is xeversed. 
The remainder of the order is affirmed.
Ciaima-nt's attorney is hereby tiranted the sum of $3.30 for nis 

services at this Board review, payable by the SAIF Corporaiion.
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WCB Case No. 79-10,215 MARCH 1981

CURTIS A. LOWDEN, CLAIMANT 
Robert L. Chapman, Claimant's Attorney 
William Replogle, Defense Attorney 
Order on Review

Reviewed by the Board en banc.
The Insurance Company of North America (INA) seeks.Board 

review of that portion of the Referee's order which found.the 
claimant established good cause for his failure to file a -request 
for hearing within 60 days after tne denial of his claim uy INA 
and its insured, .Husky Industries.

Cl.aimant injured his back in November 1978 wnile working for 
Your Handyman Mobile Home Service, which was insured by SAIF. The 
claimant subsequently changed jobs. -The claimant injureo his back 
in June 1979 while working for Husky Industries’, which was insured 
by INA. The Board agrees with the Referee that claimant's 1979 
.injury is a new injury that is the responsibility of,INA vcnd its. 
insured, rather than an aggravation of claimant's 1978 injury 
which woulo be the responsibility•of SAIF and its insured.

The dispositive issue is whether claimant has established good 
cause for filing his request for hearing more than 60 days after 
INA denied responsibility.

Thure is no significant dispute about the facts’ relevant to 
the timeliness issue. INA's denial letter stated in the usual 
form that claimant had to request a hearing within 60 days if ne 
was dissatisfied. The claimant admitted receiving’, reading and 
understanding that denial letter. If this is all there were to 
the case, it would oe hard to imagine good cause for requesting 
nearingbeyonddOdays.

There is more, however. INA's denial was based on tne sole 
ground that claimant's 1979 problems were an aggravation of his 1978 injury, for which SAIF was responsible." See .OAR A36-83-120 
("...the notice of denial shall specify the 'factual and !egal 
reasons for denial..."). The claimant then telephoned INA. A 
claims representative elaborated on the denial by telling claimant 
to call SAIF and gave him a telephone number. Tne claimant called 
SAIF as suggested. He was told that SAIF would "check it out" and 
respond to him by letter.
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SAIF subsequently issued a fo:nal deiTial, taking the position 
that claimant’s 1979 probie[ns were not an aggravation of nis 1978 
injury,-but instead a new injury, and thus the respons ib i,l i t y of 
INA. See,-OAR 536-33-120, supra. This denial was sent to an 
incorrect address. The claimant received- it about the eno of 
October 19| 79'after.' it was forwarded .to him. The claimant's 
request for nearing on botn [NA's denial and SAIF's denial was received tly this Board on November 29, 1979. That was some 92 
days after the date of INA's denial.

In short, we have here a situation involving a dispute between 
two insurance companies, neither of which has ever contended that 
clairnant's l97 9 problems are not compensable', and both of which • 
originally contended the responsioility for compensation lay with 
the other I company. Caught in this cross-fire, ciaimant followed 
INA's suggestion and proceeded to process his claim with SAIF 
after IHfX's denial. Due to SAIF's use of an incorrect address and 
through no fault of claimant, he received no notice of SAIF's 
oeniai-untii more than 60 days after INA's initial denial.

ORS .656.319 (1 ) (a) requires that a request for hearing be filed 
not later than'the 60th day afte.r the claimant was notified of the deriiai of his claim. ORS 656.319(1)’(b), stated in the'- 
disjunctive, permits a request for nearing to be filed up to 180 
days after notification of denial if "the claimant establishes at 
the hearing that there was good cause for failure to file 'the 
request by the 60th day afrer notification of denial."

There are a large number of appellate decisi'ons, mostly at tne 
Court of Appeals level, interpreting this statute. The parties in this case| rely on various of those decisions. Tne parties fail to 
note, however, that a more recent Supreme Court decision has 
reduced the 'precedential value of the earlier decisions.

In Brown v. £31 Companies', 289 Or. 455 (1980), tne Supreme 
Court held

"'good cause' under ORS 656.319 (1 )(b) is 
not a macter of 'discretion' but of agency 
judgment in the sense stated in McPherson 
V. Employment Division, 285 Or. 54i, 591 P2d 
1381 (1979 )."- 289 Or. at' 460 n 3.

McPherson' held that the term "good' cause" appearing in-tne 
unemployment compensation statutes was to be defined, as a policy 
matter, by the agency-entrusted with administration of those statute.s,I rather than by the .judiciary., Brown extends trial: rule 
to the wo"kers-' compe'nsation area. The ' de f ini t ion of "goou cause” 
under ORS 656.319 (i ) (b ) is thus for the Workers' Compensation 
Board, and we are not bound by pre-Brown appellate decisions.

-643-



In exercising that responsibility, this agency is r 
foreciosed from following persuasive judicial analysis. 
Manna v. Met row Bros. Saw Mill, 44 Or. App. 189 (1980),

m
no

__ Men rowHughes ariJ Bros 
Ladd 29 Or. App.

44
66

App. 189 (1980), 
(19 78), tI'le Court of

In both 
and Colder

,,_ _ _ _ _ _ _ _ _ _ _ _ , , , > b i y , u I e u 0 u r c 0 T Mindicated that a claimant should not be penalized when he 
caught in a cross-fire between two insurance oc
claiming that responsibility for tne claim r 
The Board finds that reasoning’ to.be here ap 
Factually, we find tha

than 60

Appeals, 
is

carriers, each 
rests with the 

applicable and
other.

to.be here applicable and cogent, 
we find that the reason for claimant's having requested 

a 'heading more than 60 days after INA's denial was due to his 
pursuing his claim with SAIF as suggested by INA. Legally and as 
a policy matter, we conclude that is good cause, for the amount of 
delay here in

as-X, we conclude that 
question .(32 days) .

Contrary to the assertion in the employer’s brief before the 
Board, Saltmarsh v. 5AIF, 35 Or. App. 763 (1978) is not relevant. 
In thiat case, the request for hearing was filed more than 180 days 
after the denial. That request came too late under ORS
•6'5-6 . 
for 
180 
w a s 
days

3,19(l)(b), regardless of the cause for the delay. The request 
hearing involved in this case, by contrast, was made less than 
days after the denial; the same.st-atute tells us the request 
timely if there was good cause for failure to file within 60 

As previo.usly indicated, we conclude that there was good
cause for the.delay #

We conclude with an observation about the Referee’s handling 
of the good cause issue. During tne course of the hearing, the 
Referee stated:

"1 am ruling that the claimant did have good cause, for 
the delay beyond the 60 day period before he filed' his 
request for hearing. I will more sp-eci f ical ly dwell on 
that issue at the time I issue my written Op-inion and^ . 
Order. " . . .

Perplexingiy, the Referee's. Opinion and Order states:
The Referee made his decision on the defense issue of 
failure to file a timely 'request for hearing ar the time 
of the hearing and stated his reasons and ruling on the 
record. I feel it is unnecessary to ,repeat .those 
sta uements..." ' '

In short, at the time of the hearing, the Re feree • stated L-hat he 
intended to explain his reasons in a wri^-ten Opinion and Order, 
out in that document the Referee claimed to have already .stated 
his reasons on the record. • .

m
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The Board believes il is enti/r^ly proper for a Ke-feree to 
orally explain his or iier reasonincj and analysis on the record. 
The written order required by ORS 656.289(1) could then incorporade those oral comments by ref'erence. See State v. 
Johnson/ J m'e 1 , 16 Or. App, 560, 571 (1974). But it remains

to have the Referee's analysis stated eitlier on the 
in a written order; it is unseemly for the Referee to 
do so in the former context on the grounds that it is 

going to be done in the latter, and then to fail to do it in the 
latter context on the erroneous grounds that it has been done in 
the former.

ORDBR
The Referee's order dated April 11, 1980 is affirmed.

desirable 
record or 
decline to'

#

Claimant's attoi'ney is awarded as and for a reasonable 
attorney fee the sum of $500, payable by INA, not payable from 
claimant's compensation.

WCB Case No. 78-10097 MARCH 30, 1981 

JOE MEEKER, CLAIMANT
Emmons, Kyle, et al. Claimant’s Attorneys 
Lang, Klein, et al. Defense Attorneys 
Order on Review

R'eviC'we'J by tiic Board an banc.
C1 a i rii 1 i, iS ciaiman't ' 

V 0 c a t L 0 n a i 
0 e t V/ eon r. i 
where he v;

■ a i t e iTi a t i V 
c 0 i I e d u .

d r d d r .seeks i3oard review of tiio Re fc roc '
's on t L11 ui(U?n L , u/'irier an authoriddb program of 
renabi' itatiori, to r e i mbu i s isinen t for travel ex 
i'lQine in Oev/part and tinn-BcriLon Community Cn 1 

a enrolled in a small engine repa i r• course, or 
, entitlement to a rental ailowance to live nx;

T h s a u e
. r: n s e 5 
a p) e 
. n r h. e 

, r t h a

Th X- Re f •j re 0 do lied
T i'l 1 s c a se docu iient s' 4-

:: u c e o o i g s ) e f 0 r ij i. h e HeR d f e r e e w d 5. ) i I 1 y c L) 1 "I c e mep L'lj V i p i an:: cxjS In a n d
forgot c (1 a t lie had a t eie

requested relief. Ifie Board .rsver
;T
The

excessive " j u d i c i a ] i c a 11 o 
ngs Division and the Bo arc 
bout, "applicaole rules, scarutory 

burden o i" [^roo-f." TiiC RcTereethe
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rivj Board's a p ;j r a a c l-i w a :> not myopic. 
/^ I j m i n i 3 t r a t u r ' o T i- !'i e, F i. e 1 d S c r v i c 
Componsatloo Depaviment. 
pn.l.i.c,y of Fiolo
i; i ■) i in.in i.

We-'oa lied tl-iir 
Division-oT-t he Wo rkc r s '

I. ' :
I.; 0 0 rui r e s A i-.i 

• uI

■'y

iie informed the Board’ tna t ii i s the 
Services Division .in s i i: un i: i onJ.il;o ri i ■: 

oilher Tor fniiooiju, pi.jlil ic L ran..iJO r i-j i, ; ..lO or a 
v.'hichev r is Least expensive. I'iu'i Dootci .nssontes 

’had ciairnanL's attorney made the same phone call ra" iner tiian 
au Loma t ica 1 i y rocpjes t ing a qu a s i - ju :i ic I a i hearing, c la iniuo i ' s 
probiein A'ouia have oeen soived long ago.

ORDER
The Referfjo's order dated August 18, IRBO is reversou. T;us 

case is .remanded to the Field Services Div.ision or' tne Workers' 
Compensation Department to provide assistance to claimant in 
nccoraance Aith its standard policy.

WCB Case No. 79-08569 MARCH 50, 1981 

ROSE E. PEDERSON, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
OrderonRemand

#
Trie. Borurd issued its Order on Review on July, 9, 198D .-.iierein

cne Rei'ereu's order granting permanent part^'ai d i sab i .1. i t v was 
riAversud anij the Id:: r'c ree ' s affirming i;ho cnip.loyer's doni.ii of 
cumpensabil i t.y of the neck condit.Lon was affirmed.

The ca.so w'Gf, appealed to the Court of fcopeals whose join ion 
f.'i..led February 5, 1981 affirmed in part and reversed in n:rt the 
Board's Order un Review.

Tne Court of Appeals issued its Judgment and Mandate 
CO,'1981 and remanded tlae neck, c J a im to t .i; Bi^aru witii 
insiructions to rei.'iano it to the Evaluation Division of 
Wc-rkers' Compensation Depa r tine n t f o r de te rri i na t i on of tr: 
c amp en'sa L i on to be paid.

oh March

Tnorefore, pursuant to tlAe Judgment a.nh Mandate of C'';• Courc 
of Appeals the claimant’s neck claim is i'lcreby remanoed r s the 
Evaluation Di.vision of the Workers' Compensation Oepartmunr. for 
determination of tiie compensa t ion to be paid.

IT IS SO QiADEiREi).
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WCB Case No. 80-02703 MARCH 30, 1981

MARY S. TRACY, CLAIMANT 
Doug Green, Claimant's Attorney 
Marcus K.|Ward, Defense Attorney 
Order on Review

Reviewed by BoareJ fnembers McCailistei' and Lewis.

m

m

The SAIF Corporation (SAIF) seeks Board review of tne Re fe ree ' 3 jo rde r v/hicti remanded claimant's claim to it for 
acceptance and payment oi' benerits as required by law. W reverse

. rn a n t t e s t i marker at |ti'ie mill 
to AO pounds. The 
evidence 
f e VI '1 ays 
[}cjunds . and 
eight pound

tfv: i:_ she
, I.

was put on cleanup under the

about four

i e d
for two weeks snoveilng bark which weigi'\ea 2 5 
shovel weighed an additional four pounds. .The 

on che otlier hand, indicates that she did this .job for a 
and the weight ot a shovelful of park 
occasionally a really "ioadec"

was _
,hove.1 fui weignuo aoout

Dr. MacCluskey reporLed trie fact claimant aevcloped carpal 
tunnel syndrome so quickly was ur^nsuai but not unknown. Dr. 
MacCluskeyi concluded that f'lC could not say mat claimant's wotk did not cajuse her problem. This opinion fails to meet trie test of 
reasonable medical probability. Dr. Kovachevich offered cin 
exp lana Lion fo r the relationship between Mrs. Tr-acys (sic) 
oroblein and tier emp] oyinen t; . " He then explains tne anatomy of the 

iviog tile passage of ttie median nerve through tne 
goes on' to review generally the develcpment or carpal 

me or median tverve neuropathy phenomenon by stating: 
"If someon'e with a snuggly fitting median ricrvc is exposeu to h 1 gh 
d0Cjre~es~ofi~seve rc exercise , or wrist strain, tiiere is,a mild 
degree of 'swelling' in this region of tne tendons will prouuce a 
pressure upon this median nerve resulting in the pain and

wrist 1 n V 0 
w ri s t. i-le 
tunnel

symptoms" (ernpnasis supplied).
Lch does nut provide, except as an explaci.-.i tion ,

accompanyingDr.* ____________.
any. opinion rliat the claimant's condition is work-rela te'c'---ev ;n to 
the exte.nc that he has raised the possipility of an inferred 
relationship, fus hypothesis is based on an erroneous premise.
The claimant admitted siie did not explain her job' duties to the 
doctor, and che weight of tlie evidence is that the work sne points to as thejcause of her condition (or aggravating cause) was of 
short duration and not necessarily "a high degree of severe

Kovachevich ' sexercise Dr . "explanation" is given little weight
we conclude the claimant has fa He'd to prove her case 

of the evicicnce. Iri Ra i n e s v . Edwa r d Hines 
, 36 Or. App. 715 (1978-), the Court reemphasized thac 
liberal construction of che act does not apply to the 

process to adjust the burden of (Droof.
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The Referee concluded the ciairtt w.’is comccnsabl e J^ecause "there 
h:r.; been no other reason advanced o3 to the cause of the carpal 
tonne] condition." T^iis post hoc riiasoning is not sufficient to 
juntify a shift in the burden nf proof. (See Ra'ines , supra.)

ORDER ■ .
The order.of the Referee dated dated July 1, 1980 is reversed 
Ttie SAIF Corpo ra 11 on ' s denial of March 1/4, 1980 i s . a f f i rmed .

WCB Case No. 79-01052 MARCH 5f,' 1981 

DOREEN D. DAVIS, CLAIMANT
Pczzi, Wilson, et al, Claimant's-Attorneys 
Schwabe, Williamson, et al, Defense Attorneys 
Order on Review

Reviewed by Board members McCaillster and. Lewis.
Crown Ze.lierDach seeks Board review of the Referee's order 

v/r:ich remanded claimant's claim to i-t for acceptance and •pr--/men t 
oi' compensation to which she was entitled. Crown Zelierbacr 
(Crown) contends claimant's claim is not compensable.

SAIF Corporation (SAIF) is also involved in- tnls case. U was 
ii'iC workers' compensation cariier for the employer un t il - 50,
if-yS at v/hich time' Crown became -sei f-i nsured. We apree wir.n the 
Rewferee that claimant became disabled ."enough to oe taken c'f 
work" ' sometime in December 1976- and, if the claim 
it: should be the responsibility of Crown.

c 0 itt p e n s a b 1 e ,

Claimant iias a history of back episodes beginning in 
wiiich apparent iy came on without incident. In June 1976 
Di'. Harder for her low back -painh.; recommended 
e X e r c i s e .

•• -•/ o
5 u V/

ripcicatioi. and

m

Claimant v/ent to the hospital O’l. December .5, 1976 v/ith 
compi Eiints • 0 f pain in the right hip which had . incr^used • o Vi,‘. the 
weekena. Or; January 2A , 1977 a -raminecto'my was performed oy'Or.
N' i Lu ci result of reading a bookie t about back p rob lemis
cLairnant determined that the cause of her condition an than time 
was the way sne sat at v/ork. .Claimant v/as.-then woiKing os a key 
puncii operator for Crown. Because of the placement of her machine 
and tne type of chair claimant had, she was„-unabl.e :o touen the 
floor v'ith her- feet. Tne best solution to this problem, in
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#

9

clairr,ant's opinion, was to tuck one foot under her hip anu 
the otner foot on a rung of her'chair. She apparently sat 
way eight nours each work day over a period 
When claimant tie te nriined t'nis was. Lne cause 
requested Dr. dag advise Crown of that fact
Nag indicated that cdaimant's condition was_ ^ ^ ^
employment! at Crown. In March'lP77, iie ind.icateu claimant wanueu 
it documented that her back problems 'were "due to me typ> o-

• (0 5 t 
t. h i s

of seVei;a 1 montns . 
of her back pain, she 

In Jant:ary 1977, Dr 
n 0 t 11 'ut res u .11 o f h, _ i:

chair' she
0 {:) i n i 0 n . 
report on 
Re fe ree . 
c 0 /t d i t i 0 n 
that thf

but fie did not indicate ne shares tnisused a i. work.
In January 1979, lie wj'ofe a r i-i po r t , wii i ch is tne only 
cau^aCLon in this record and the one^ relied upm by the 
Dr. Nag indicated: "Udviously she-has a degenerative
which is unrelated to work, but it is quite probable 

way she sat might have aggravated'her condition." The 
Board aqrees with the Referee that' this statement is weak. In 
fact, we find it so weak that claimant lias failed in her burden of 
proof. ciaiinant's credibility is suspect, a finding siuired-by the 
Referee, ;ind this problem f.^ows over into c'ue-hiscory .slie gave her 
doctors. I Several times claimant was asked wfiy a doctor made a . 
particular state m e n L a n d s h o r e ji 1 i e d that s h e d I d n't k n o vv p e c a u s e 
she didn'. t remember telling them that, A medical report cased on 
suspect i'li s c0 ry ■ b0c0mes less pjersuas i ve .

We find it. was in ciaiinant's power to cliange her situation 
work ,■ and 
footstool 
use

at
she failed to do so. 5lie stated that she ai-ked for a 
but was Informed tlsey didn’t nave any for the employee's 

However, tne evidence indicates that some employees brought 
footstool's for ti'i e m s e 1V e 3, and ciaimarft was orrered tne use or a 
ijo'x on whlich to rest her feet. Ciairnan.c chiosc to s.it .in tiiat 
certain position; it was not necessary to do so

hi a 
w 0 r s ro n e 
C 0 r [-J ■ , 
c o n a i t L 
that it 
c 1 a .1 m a n' 
a p r e - e 
upon by 
h a V e 
\) r 0 V .1 u j. 
c 1 a i m a n 
5 u f f i c i 
c 0 m pens

to per.form her job

X i

i m a ri t c 0 n t it n 0 s that, a t t li e v e r y 1 e a s t , s la e has sustain e d a 
d |ccndition under the rationale of e i I e r v . Dn \ on Ca rb r be 
28c3 01'. 2 7. There is no dispute tnat sne has an underlying 
on', and I:here is no e i. spute that i. t worsened to t'ne point 
'equired surgery. However, we find no evidence that 
s unortnodox sitting poosition at work caused or worsened 
sting condition. Even Cne statement of Dr. Nag, relied 

l:he Referee, indicated that the way cia.'Linant sat "m i fH'i t 
' ted her condition." . we are well aware, of tiie 

oiis or C .1. u y t o n v. jCD , 35 3 Or. 397, out wo don’t feel 
t Ihas 0The''F "^rndib.1 e ev 1 i:ience of a non-meaica 1 character" 
ent to prove' her case. Wc find tne claim is nor 
a 010 .

C ciaimanc on thu issue of co.mpon sac i 1 r t y , 
penalties and atto-rney fees. urown was 

claim on April 13 j 1977 wiien she filled out 
Crown'did not sign tne form unt.fi

Havipg found again, 
we turn to the issue o n 01 i f i e d I 0 r c 1 a i m a n t ' s 
a n d ' s i Q n e >;j a for ri 801.
October 31, 19 7'8, rney had thein ADr ii I 1977 . 0RS 656.2(52 ( A ) necessary "knowledge" of me claim 

5). They aid not deny tneand
claim until Naveimuer 5, 1'779 and did not pay cioimant interim
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compensation. SAIF may have had knowlcrjrje of thie ciairn at 
api'jroxinia te 1 y the same time os Crown.. However, claimant did not 
fi.Le a claim witi') SAIF, and there is no proof in the record'as to 
when ti'iey were iriformed of luj r claim-. Althouph SAIF dia not deny 
the clrj'im until January 2A , 1979,- wo hove no way of knowing wnen 
they were advised of claimant's claim. iVe find' no. basis upon-

t the SAI-F,'/[iich to assess penalties agains 
is entitletj to temporary total dls 
Oecefnuer 11,, 1976 througii April 1, 1977, 
am0urit of 25/1 of ttiis award, and an a11o 
afnounts are to be paid by Crown.

L a t Lon,. il a i in a n t
c 0 in p e n s a t L 0 n ■ fro m 

plus a Qcna 1ty in the 
n 0 v fee. All these

QRDEi;

The order of' the ikeferee dated July 23, 1960 is modified.
The denials of Crown Zellerbach and SAIF Corporation are 

affirmed.

.Claimant is entitled to interim-compensation from December 11, 
1976 to April 1, 1977. Claimant is also entitled to- a penalty 
equal to 2 5 % of this award and c .1 a i rn a n t ' s a 11 o r ri e y is g r a ri t e d a 
fee in the amount of $300. These amounts are to be paid b-y Crown 
Ze I ierbach. ' ' ' .

WCB Case No. 79-03896 MARCH 31, 1981 

DIANNA GOBLSR, CLAIMANT
Welch, Bruun ^ Green, Claimant's Attorneys 
Schwahe, .Williamson, et al, Defense Attorneys 
Order of Abatement

On March 18, 1961, claimant, by and through her attcrney,_, 
reques'ted that the Board remand her craim to the Hear.ings Division 
for receipt of a'dditlonal eviden.ee to be considered under tne 
rationale of James v. SAIF, 290 Or. 343 (1981). The i.-^da ro 'nas^ 
under advisement several -of these type cases. 4e iiwico turi.her 
response from the parties concerning how' they view claimant's case 
in light or tne J a rn e s- decision. We hereby abate our March 13,^
1981 Oraer on Review.

IS SO ORDERED.
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WCB Case No. 79-07895 MARCH 31, 1981 

OLE LARSON, -CLAIMANT
Fanner, Jo'hnson, et al, Claimant s Attorneys 
Lang, Klei'n, et al. Defense Attorneys 
Order on Review

Heviewed oy Board members McCallis'ter and Lewis.
The employer seeks Board review. oT the Referee's order which remanded ciaimant's aggravation claim to it for acceptance and the 

payment o f jbene fi t .0 . We reverse. :
Claiinant must prove hy .a preponderancu of evidence tnat his Indus t r ial I in j u.ry related condition has worsened since trie last 

award or arrangernent of compensation.
In this case cnere are two medical opinions: One from Lne

treating physician throughout the years, Or. Miller, and the orner 
from Or. Kendrick who saw claimant only once in the absence'of Dr. Miller. !

Dr. Miller states in a report dated duly 23, ].979 tn<i t , " The re 
is no question in my, mind t'ha.t this patient's' syitptoms are related 
to the original problem of degenerative disc disease at tne LL-5 
level."

Dr. Kendrick on August 24, 1979 reported that ciaiii^ant's 
condition was related to the original industrial injury.
1 Ir August 1977 Dr. Miiier'rep0rted that claimant's condition, 
arising out of the 1973 injury, had become stationary v; i t n 0 u t 
residual porinanent disability. X-rays taken in 19 7 3 indicated 
claimant had degenerative disc disease.

It is clear from Dr. f-Uller's 19 7 9 report tnat he feels cl aimant'sjproblems are now directly related- to tne degenerative 
disc.disease and no longer related to the industrial 'injury.
There is no medical ev.Ldence that claimant's 1975 injury a g g r a V a t e d I I h i s u n d e .r 1 y i n tg c 0 n a i t i 0 n . Dr. Miller has treated' 
claimant since the initial injury,'and we find nis opinion more 
persuasive than that or Dr. Kendrick.

L'RuER

The order of the Referee dated June 16, 19B0 is reversed.

Tne e 
a f f i rmed .

yer's denial of aggravation dated August 22, 1979 is
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WCB Case No. 80-05200 MARCH' 31, 1'981''^'‘’
#

BETTY LOVE, CLAIMANT
Calton, ’Popick & Scott, Claimant's Attorneys 
Lang, Klein, et al. Defense Attorneys 
Order on Review

Reviewed by Board members McCallister and.Lewis.
Tno employer seeks Board'review of the Referee's order which* 

found claimant's right breast condition to be compensable a [id 
which remanded tne claim to the employer for acceptance and 
payment of benefits.

The' issue i's compensability.
The employer denies compensability on the grounds that: The

initial claim failed to include a statement of injuries ocher than 
to claimanc's knee as a result of her January 3, 1979 fail at 
work; that the treating physician initially believed the breast 
condition to be unrelated to claimant's work;' and furtner asserts 
tha.t claimant has failed by a preponderance of the evidence to- 
establish a legal or medical causal relationship between one '''ail 
and claimant's breast condition. m

Claimant asserts that the treating physician’s uncontroverted 
medical opinion, corroborated by testimony of the witnesses, 
clearly established that the mastitis which eventually developed 
resulted from the traumatic injury claimant sustained in the fail

The Referee, in considering all the evidence as a whole, was 
convinced by a preponderance of that evidence that claimanc's 
oreast condition was, in fact, a direct result of claimant's 
January 1980 fall. A preponderance need not be to the degree of
ceriainty suggested by respondent's briefs. The uncontroverted
medical evidence and testimony which supported the Referee's 
findings are sufficient to carry claimant's burden of proof.

The Board, on de novo review, adopts the Referee's findings 
and conelus inns.

OKOER
Tne order of the Referee, dated August.^15, 1980, is affirmed.

- it is further ordere.d that claimant's attorney be paid the sum 
of $300 as a reasonable attorney's fee in connection with this 
Board review. #
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WCB Case No. 80-00867 MARCH 31, 1981

GEORGE WOOSLEY, CLAIMANT 
Charles Tauman, Claimant's Attorney 
Thomas J. Mortland, Defense Attorney 
Amended■Order on Review

By a letter dated March 5, 1931, claimant's attorney requested 
the Board to amend its Order on Review dated March 3, 1981 and 
grant him an attorney fee,payable by the employer/carrier for nis 
participation at,Hearing and Board levels.

After considering this request,' the Board agrees that claimant's| attorney is entitled to a nominal fee. The denial by 
the ernployer/carrier was not reversed, on.Ly modified on a very 
limited basis, but the claim was ordered accepted as 
non-disabling. Claimant's subsequent time loss and need for 
medical services was found not, compensably related and not the 
responsioility of the ernployer/carrier because the need for such was due to|off-tht5-job activities. Clair^'ant would have' 
aggravation rights if his work-related condition worsens and 
becomes disabling.

Claimant's attorney is hereby granted an attorney fee in the 
sum of $250 payable by the employe r/car rie’r for his representation 
at both le|Vels of litigation. .

IT IS SO ORDERED.

Claim No. A 865419 
Claim No. C 199674

HANNUM BOU'TIN, CLAIMANT 
John' Bogardus, Claimant's Attorney 
Dennis VavRosky, Defense Attorney 
Own Motion Order.

APRIL 6,. 1 981

On July 11, 1979 the Board ordered claimant's request for own 
motion relief referred for a hearing. That order required in 
part: "..Ithe Referee shall make recomrnenaations with respect to
laimant's request for own motion relief."

The Board has since received a document ,from a Referee which 
concludes:
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"As to the decision whether to reopen claimant’s prior 
claims which are the subject of this proceeding li order 
to provide claimant additional compensation unde.r the 
Board's own motion authority, that is.theultimate 
decision for the Board,, not this Referee.' .Therefore, in 
ttiac. respect, I decline to present a recommendation."

There are inany responsibilities that are ultimatel'y this 
Board's. That is no excuse for a Referee not doing something 
which an Order of this Board directs to be done.

In the Referee's partial defense, however, it was undoubtedly 
difficult to frame a recommendation, just'as it is difficult for 
the Board to make a decision. Claimant has a variety of health 
problems extending back to at least 1961. Some are Industrially, 
related;- otners are not. There is cogent evidence that claimanf's 
overall conoition has recently worsened.' The problem is whether 
his current condition can be traced back to a genesis in any of 
nis prior workers' compensation claims (a.s distinguished. from 
non-industrial problems) and, if so, to which of several prior 
claims. ' . . ■ .

Three different doctors have come to three different 
conclusions as to the most likely genesis of claimant ' s -current 
problems. This is sufficient reason, at least for purposes of the 
Board's discretionary own motion jurisdiction, to deny reopening. m

IT IS 50 ORDERED.

WCB 79-09391 APRIL 6, 1981

PHILLIP BARRETT, CLAIMANT
Olson, ,Kittle, et al, Claimant's Attorney 
Pheney & Kellej^, Defense Attorney 
■'rder on Review

■Reviev.’cd by Board inemoers McCalii and Lewis.

The claimant seeks review of thiat portion of the R'e'fei'eo’s 
(jrder which failed to assess.penalties.atid attorney fees for 
conduct of tne employer/carrie c in- requesting the ■Order uf- . 
Suspension' that was issued by the Complia^jce Division o-r 
Vt'Oikers' Compensation Department; , • .

the.
. -f.: he,,

■ -> 1 K- 1.4

The Board, after de ndvd.'review-, would, affirm an.d.aoopt ttiat 
portion of the Refer-ae's oroer which is appealed'. As did the- 
Referee, me Board finds that althougl'i trie emp Toy e 1/ca r f i 0 r did 
not follo'w GAis AT6-34-281 and -283 to the letter, that claimani’s %
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atLorney v; S s informed of ihe poosib i 1 i ly or' the oospciision of 
c Oiti oen 5 a L i. bn bi^nefiLs i r ciaiman!: oid noc keep his ap poi o l inen l 

vriih Or. Cnl'Dach. The claimant's attorney and tne claLinant v/ere 
aavised that if the appointment could not o e kept'chat a va lid

NeiU'ior clai.nant nor hireason w a s | r e q uir e u .
Che c a r r i 6 '1 w i t h such valid

nor fi 1 s a L10 r n e y 
'Tne carrier di rj nc;:

r 0 V1 d e u
reason. 'Tne carrier did ncc inforri- 

the claiina'nt cf the j.^urpose of the exafnination by Dr. Co.i'.ach nor 
use the boldface type as. required under 0/Ar( q36-Sd-2 60 (c / .

, as did the Keferce, "...tnat th-, delay 
calised in this case because of issuanceThe 8 0 u r d c o n c ^ u a( and tne hslrdship, 'if

0f the Ordbr of Suspension was contributed • to by ciaimanc. o 
agent." . I

hi

ORDER
The order of che Referee, daced 

a i' f i r m 0 d .

JERE BURNS 
Olson, Hit 
SAIF Corporation 
Order on Review

Sep teinbe r 11, 1980 ,

WCB Case No. 79-05989 APRIL 6', 198,1

CLAIMANT
tie, et al, Claimant's Attorneys

KeviC'V|/ed by Board members McCailister and Lewis.
The claimant and the SAiF Corporation (SAIF) seek Boerd review 

or tne Referee's order which remanded claimant's claim co the SAIF 
for acceptance and which granted claimant an award of 6A degrees 
for 20% urisci'ieduled disability. The claimant contends !he award 
of permanent partial disability is inadequate. The SAIF appeals 
compensabil'i ty of the claim.

The
Referee

Bo a ra c il t e s affirms 
F r a s u r ethe issue |of estoppel, 

(supra) was reversed by from d e n y ib-i g the claim, 
finds that' the claim is

Tne 3o

the Referee's conclusions. We note the
Agripac, Inc. , 41 Or. App. 997 (1979 ) on 

The Court of Appeals decision in rasui'e 
the Supreme Court. SAIF-is not estopped 
However, the Board, as did the Referee, 

compensable.
ard, after de novo reviev.', affirms and adopts

Opinion and Order of the Referee. L «e

ORDER
'he order of the Referee dated August 8, 1980 is affirmed.
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Own Motion No. SI-OOSOM APRIL 6, 198"^ m
ROPERT CLOSE, CLAIMANT 
Evohl Malagon, Claimant's Attorney 
SAIF Corporation 
0wM Mo t ion 0riler

Claimant requests the Board to exercise its own motion 
jurisdiction pursuant to ,0RS 656.278 and reopen his claim for a 
w.orsened condition related to his industria 1 ■ injury of August 29, 
1972. Claimant's aggravation rights have expired.

Claimant's industrial injury consisted of an asphalt ourn to 
his left foot. Over the years he has had multiple surgical 
procedures and awards granted for low back and left leg as well as 
the leTt 'foot.

The medical evidence submitted indicates that claimarit 
underwent a medial meniscectomy on January 5, 1981 to the right 
leg. The Board finds this condition is in- no. way related to the 
1972 asphalt burn,of the left foot.. We base-this opinion on the 
medical report of the Orthopaedic Consultants.

Claimant's motion for the Board to exercise its own motion 
jurisdiction is denied. ' ■ ' m

IT IS 50 ORDERED.

WCB Case No. 80-04245 APRIL 6, 1981

JOHN COFFIELL, CLAIMANT
DoLlie (5 Francesconi, Claimant’s Attorney 
SAIF Corporation 
Order on Review

Reviewed by Board members McCaliister and Lewis.■-
The SAI-F Corporation seeks Board- review of the Referee's’ order 

which found claimant's December.27, 1979 i/ijuries compensaole and 
which remanded the claim to SAIF for acceptance, and which awarded 
penalties for the unreasonable delay in accepting or denying the 
claim under ORS 656.262(8) together with attorney’s fees.

The issues are compensability, penalties and fees.
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# SAIFy contends that claimant was not an employee at the time of 
Che injury but was an independent contractor; that claimant lied 
about ni-s drinking immediately preceding the accident and is, 
therefore, not to be believed in any particular despite the 
Referee'Is evaluation that the claimant was- a creaible v^icness.
Even if found to.be an employes ana a subject worker, 5AIF 
contends that claimant was,' by reason of 'us alleged activities 
prior to 
that may

Cl
Qualit 
on the 
suppli 
estabi 
a clai 
c 0 n t e 
from h 
allege 
prima r 
a r'gues 
has su 
in Rog

the accident, removed from the scope of any employment 
have existed.

aimant 
y 1 n t e 
const es| and 

ished 
mant h 
ds tha 
is dir 
d dr in 
y f3urp 
that 
fficie 
srs V.

asserts that he was an employee of James Manke, doa 
riors, the sub-contractor responsible for sheetrocking 
ruction project; that claimant's trip to picK’Up 
materials was work-related; and that tne criteria 

by the courts for determining the employment status of 
as been more than met in this case. Claimant further 
t even if his act-ivities were found to oe a deviation 
ect work-related responsibilities by reason of the 
king--an allegation wiiich is denied by claimant--the 
ose and cause of the trip was work-related. Claimant 
the proper test to be apolieo is whether the "injury 
nt work relationship" as directed by the Supreme Court 
SAIF, 269 Or. 633 ( 1980) .

Portland
This is a denied claim. The matter -v/as heard in 

August 14, 1980. Mr. Coffield was present and was
epres.ented by counsel, James b. Francesconi. The State

Insurance Fund was represented by counsel. Gene L.

In addition to the issue of compensability claimant 
penalties 'and'attorney fees for unreasonable delay.

Claimant is 53 years old and has been a sheetrocker 
30 years. He has worked out of the Union Hall for

Accident 
Platt.

requested

for about
over 20 years. He is not a licensed contractor.

jJames Manke was doing business as Quality Interiors. 

He was a sub-contractor on a condominium project in Cannon 
Beach. The general contractor was W. C. Baughman. Mr. Manke 
had the sheetrock contract and.his part of the project was in 
trouble. |He hired claimant av/ay- from another job to bring a 
crew of men in and clean up this project. Claimant, as well as 
the other jsheetrockers, received $15 per hour. . iMr. Manke fur
nished the necessary tools and materials. The materials were 
not stored on the job because of possible loss by vandals or 
thieves.
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On the day in questionDecember 27/ 1979, claimant 
and two or three other men were working on and about the'condo
minium during the morning. About noon the men left for lunch 
and claimant left to secure additional supplies. While gohe 
from the project claimant was involved in a motor vehicle 
accident which resulted 'in various fractures, including skull 
fractures. He was in a coma for a number of days. He does not 
remember the accident at all, but was struck by another truck.

Upon de novo review, the Board concludes that greater weight 
should be given to the Referee's decision as to credibility than 
to the testimony of one witness which is contrary to, the testimony 
of two other witnesses.

The
Referee

Board
which

affirms and adopts'the Opinion and Order of the 
is incorporated herein as if set forth in' full.

ORDER
The oraer of the Referee dated August 22, 1980 is affirmed.

As defenses SAIF claims claimant was an independent 
contractor; if an employee, he was not acting within the course 
and scope of his employment; and-that SAIF was prejudiced by 
claimant's.failure to file a claim within 30 days. SAIF does, 
not know where Mr. Manke is. m

Claimant had the power to hire and fire--as a working 
foreman. On one or two occasions Mr. Manke-paid all of the 
employees through one check payable to claimant. His reason 
for doing this, according to the testimony, was' because of his 
bookkeeping system. The men were told that normal payroll ‘checks 
and deductions would be made as soon as the bookkeeper was squared 
awav.

Mr. Manke also had the power to hire or fire and 
directed control of the project by indicating which, work was 
to be done first. ,He had the right to discharge any of the 
sheetrockers without incurring any liability to them under a 
contract. In the COLLINS case (which was-also' a sheetrocker 
case) the claimant had actually signed a contract stating he 
was an independent contractor. Because of the controls retained 
by employer in that case the Court of Appeals ignored that con
tract and held claimant was an employee (Collins v. Anderson,
40' Or App 765),. ' ' ,

As I view the evidence, this was Mr. Manke's .first'big. 
job. The job was in trouble and needed a lot of cleaning up and 
iMr. Manke hired claimant to bring in a crew and do that. There 
wasn't any piece work as the choice piece work portion of the 
job had already ;been done. Only odds and ends or. small scattered 
areas were left and Mr, Manke had to pay hourly wages in order to 
finish the job.

m
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After giving consideration to all the evidence, I 
conclude claimant was not an independent contractor but was a 
subject employee,

. SAIF's-next argument is that claimant was not acting 
within thel scope and course of his employment. The supplies 
were stored at the private residence of Mr. Gene Ettro.^ There 
is some testimony claimant owned the materials stored there. 
However, there is also other testimony claimant was borrowing 
material from Mr. Ettro—and that Mr. Manke owned the material_ 
and claimant was there to pick it up. Claimant testified he did 
not own the material. After hearing and- observing claimant, I 
have no reason to question his credibility and believe his 
testimony.

SAIF also attempted to prove claimant was not within 
the course and scope of his employment because of drinking.
Claimant and all the other workers testified there had been 
no drinking on the job that morning. The estranged wife of 
Mr. Ettro jtestified claimant had one drink when he was there 
about noon picking up the supplies. There isn't: any evidence 
alcohol pl|ayed any part in the cause of this accident. Claimant 
was taken by•ambulance to the hospital in Astoria. The accident happened n'ear Astoria as Mr. Ettro lived in that town. The 
hospital r^ecords make no- reference to there being any smell of 
alcohol about claimant's person. •

After giving consideration to all the evidence, I 
conclude claimant was acting v/ithin the course and scope of his- 
employment'.

|The last issue raised by SAIF was lack of timeliness 
in filing the claim. However, the employer knew of the accident 
either the day it occurred or the day following. As the employer's 
agent, .SAIF is also charged with that notice.

Claimant requests penalties and attorney fees "for unreasonable refusal, resistance,'or- delay". The injury occurred 
December 2i7, 19 79 . Formal demand was made May 7 , 19 80 . Denial 
was by letter of June 26, 1980 (Exhibits 5 and 6).

After giving consideration to all the evidence, I con
clude claimant is entitled, to the•penalties and attorney fees 
requested.! Having prevailed in a denied claim situation, he is 
also entitled to a fee for his attorney in that connection at 
SAIF's expense.

ORDER:
That this matter be, and the same hereby is, remanded 

to SAIF Corporation with instructions to accept this worker's 
claim and provide to him the benefits of the Workers' Compensation 
Law.
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IT IS FaRTHER HEREBY ORDERED that SAIF pay an amount 
equal to 15% of the compensation for tem.porary totaT disability 
from the date of injury to the date of denial, in addition to 
said compensation, directly to claimant as and for‘a penalty 
under the provisions of ORS 65G . 262 (8) . SAIF is further ordered 
to pay. the sum of $200 to claimant's attorney in connection with 
this penalty.

m

IT IS FINALLY HEREBY-ORDERED that SAIF Corporation 
pay claimant's attorney the sum of $750 as and for a reasonable 
attorney fee, no part of which is to be deducted from compen
sation due claimant by virtue of this Order or'from the attorney 
fee in the paragraph above.

Own Motion No. 81-0075M APRIL 6, 1981

RAYMOND N. CROOKS, CLAIMANT
SAitF Corporation
Own Motion Determination

m
The Board iss ued its Own 1Mo ti on Order pursuan

and reop ened clai mant ' s claim f or a worsened cond
his July 2^, 1973 inj ury upon h i s ho spitalization
Dr . Maxw ei i.

The claim has now be en sutam i c Led for closure,

ORS 656.278 
ated to

ana it is the
Compensation Department that claimant be granted compensation for 
temporary total disability from October 8, 1980 through Oece.nber 
18, I960 and to no further award for permanent partial

The Board concurs with this recommendation.disability.
Ir IS SO ORDERED.

%
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APRIL 6', 1.981WCB Case No. 80-02949 
WCB Case No. 80-06809

HAROLD CROW, CLAIMANT Gary Alien! Claimant’s Attorney 
Keith Skelton, Defense Attorney 
Order on Review

Reviewed by Board inembers McCallister and Lev/is
The SAIF Corporation seeks Board review of the 

Opinion ancl Order which rescinded SAIF's March 26, 
ah aggravation claim and which affirmed rhe July 1 denial of iibeity Mutual Insurance Co.

Re feree ' s 
1930 denial 
1980 claim

0 f

The sole issue raised on appeal is whether claimant's February 
1980 injury was a new injury or an aggravation of an earlier 
industrial injury to his low back which occurred in July of 1979.

Wnile employed by Cedar-Lumber Company, insured by tne SAIF 
Corporation, claimant sustained a coinpensaule low back injury in
July of 1979. Claimant was terminated by 
some time in August or September of 1979; 
started worl< for Phillips Industries.

Cedar Lumber Company 
in October of 1979 he

Both th 
claimant ' s 
sacroiliac 
strain. "

e injury of July 1979 and of February 1930 related to 
low back, diagnosed by his treating physician as "acute 
strain" and by a' consulting physician as "iumnosacral 

In both instances, the ofiset of symptoms was gradual and
neither coibld be'traced to a distinct traumatic inciden

SAIF conterids
W o S

medical

and the Board agrees, that the Referee erred in 
. Boughn's 1979 diagnosis of the claimant's

a "chronic lumbosacral strain." Dr. 
July of 1979 were that claimant

that Di
at that time 

findings )i n
his finding 
condition 
Boughn’s
suffered oiply a "lumbosacral strain." In February of 1980, when 
claimant was employed by Pniliips Industries, Dr. Boughn again 
diagnosed claimant's back condition cs a "lumbosacral strain." At 
the time of that second diagnosis, however, the history of cla'imant's|compiaints, as contained in the doctor's notes-, clearly 
indicate trpat the condition predated claimant's employment with 
Phillips Industries, dating back six to eight monchs. Not until 
Feoruary 22, 1980 did Or. Boughn diagnose the claimant's back 
condition as a "chronic lumbosacral strain," but he concluded that 
it was an "aggravation of his previous injury."

chiropractor, noteo
On January 18, 1.980, Dr. Dawsoii, claimant's treating

that claimant's complaints "had been 
past four months in the areas of his 
1979; he concluded thar his findings 
Crow’s original in.iury.".
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Appellant further argues that claimant's employment with 
Phillips Industries contributed independently to his disability. 
The Board must agree with respondent's assessment "that there is 
not a tot or tittle of evidence to that effect."

Upon de novo review, the Board adopts, with the exceptions 
noted above, the Opinion and Order of the Referee dated October 6, 
1980.

ORDER
The order of the Referee, dated October 6, 1980, is affirmed.

The Board believes that the erroneous finding of fact does not
materially affect a conclusion tliat claimant's injury v/as an
aggravation of his July 1979 injury, in view of the uncontroverted
medical opinion of a worsening of the original injury by both of
claimant's physicians.

WCB Case No. 79-10704 APRIL 6, 1981

PATRICIA J. DARIS, CLAIMANT 
Alan H. Tuhy, Claimant's Attorney 
SAIF Corporation 
Order on Reconsideration

Or'i March 16, 1981, claimant's attorney requested the Board 
grant him a reasonable attorney's fee for his efforts before the 
Board on behal.f of claimant. In a "cross-appeal" situation when 
considering whether an attorney fee is due, our rules -dictate that 
we determine who the initiating. party- is and whether that party 
prevailed on their request for review. In this case, claimant 
appealed and lost. Under the provisions of OAR 436-47-0713, 
claimant's request for attorney's fees must be denied.

IT IS SO ORDERED.

Reviewed by Board members McCallister and Lewis.
. The claimant and the SAIF Corporation the Referee's order which directed SAIF medical bills.

claimant's meningioma.
The Board, after de novo review, affirms and adopts the 

Opinion and Order of the Referee.
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The oraer

ORDER
of the Referee dated July 28, 1980 is affirmed

WCB Case No. 79-10662 APRIL 6, 1981

HAROLD EASTLING, CLAIMANT 
SAIF Corporation 
Order on Review

RevieA'ed by.ijnard incmbers McCnllister and Levels.
Claimant seeks Board review of the Referee's order wninn affirmed tjhe September 10, 19 79 . De te rmina t i on Order and t;-ie 

partial denial issued by the SAIF Corporation (SAIF) on November 
ii'ie issues raised at the hearing were extent of 
and compensability of ciaimant'o psychoJogicai 
Claimant contends before the Board ti'^at he only wants 
temporary total disability from November 1979 and

He is not asKing for

16, 1979. 
disability 
oondition. 
additional
reinstatement of his biofeeaoack treatmeni 
an increaseu award of permanent disability.

After
Board affi 
reports of 
compensabi 
F1 e fn i. n g , . a 
compensabi

a thorough consideration of the evidence be for 
rms the order of the Referee. We are persuade 
Dr. Parvaresh, a psychiatrist, with respect t 

lity of claimant's psyciiological condition.
clinical psyef^oiogist, based his findirig of t-. 

e psychological condition on a faulty history which 
information'. Claimant has failed 
related to It is 197 3 industrial in

it, t ne 
by tne 
t !'t e

Based on t 
raisevj by 
disability 
issues are 
condi tion.. 
he cannot 
under his 
w ii 01 e , but 
failed to 
for perman

left 
to prove 
u ry .

out some very pertinent 
^ compensa'ble' condition

on tfii's conclusion, the Board does not reach .the issue 
the clain-.ant in his brief concerning temporary ..otal 
compensation and biofeedoack treatment. Both of these 
directly related to ciaimant's alleged psy cno I Ovgica 1 
Because we deny the compensability of that cor-jitiem, 

receive treatment and time loss benefits related to ±i 
workers' compensation claim. Based on che evidence as 
more particularly on Dr. Fry's reports, claimant has 

prove that he is entitled to any further.compensation 
intpartialdisabili'ty.

Th e or
ORDER

cier of Che Referee, dated July b9, 1980, i iM rmed.
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Claim No. C 286853 APRIL 6,,1981 #
EMROY G. FLETCHER, CLAIMANT
8ATF Corporation
Own Motion Determination

Ti'.e Board icsued its Own Motion Order in the above entiliieo 
matte,r on October 2, 1980 v/hi.cti reopened claimant's claim 'for a 
'worsened condition related to his ind.ustrial injury of January 19 1971. , ’ ■

The claim has nov/ been submitted for closure, and it is tne 
recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted compensocion for 
temporary total disability from August 25, i960 through November 
30, 1980 and to no further award of permanent partial Oisability 
above the 50% loss of the right leg preyiousiy (granted, 
concurs with this recommendation.

The., Boa rd

IT IS SO ORDERED.

Own.Motion No. 80-0005M APRIL 6, 1981

NADINE FREEMAN, CLAIMANT
Lang, Klein, et al. Claimant’s Attorneys 
SAIF Corporation 
Amended Own Motion Order

Claimant, by and through her attorney,- requests the Board to 
exercise its own motion jurisdiction, pursuant Co ORS 656.278, and 
reopen her claim for a worsened conejition related to her 
industrial injury of September 10, 1971. The SAIF Corporation is 
opposed to any reopening.

The evidence indicates both Drs. Smith and Misko recommended 
surgery for thoracic outlet syndrome and both related.it to 
claimant’s industrial injury. The opposing medical opinion is 
from the Intensive Diagnostic Advisory Board.

The Board concludes that the preponderance of evidence is that 
claimant's thoracic outlet syndrome is causally related co her 
original industrial injury, and the claim is ordered reopened as 
of November 20, 1980, the date the surgery was schedulea, or when 
claimant is hospitalized for that surgery.

IT IS SO ORDERED.
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Tne 3a arc) i.':su«;d l is Ow n Mo cioi'i Order on M:-i rch IB, iy3i and 
reopened cile imant ' s claim r'or n v;orsene'd c end i cion re la led lo her 
September 10, 19 71 Indus trial injury.

By letter dated Ma rcii 24, 19.31, c.iaimanl's attorney ri.'questeu 
that the order be amended as the uoara had failed to grant him an 
attorney fee.

The Board finds that claimant's attorney's request is 
justified and that we inadvertantly failed to grant him a fee for
tills claim ■ 0 0 p e n 1 r i g .

ORDER
Claimant's attorney is grahted as and for a reasonable 

attorney fee tiie su'in of 25% of the temporary' total disability 
compensatlor’ (jranted by our Own Motion Order of March lo, 1901, 
not to exceed the sum of $500.

WCB Case No. 80-02548 APRIL 6, 1981

BERNECE ICE, CLAIMANT
Rick, McCormick, Claimant's Attorney 
SAIF Corporation 
Order on Review

Re viewee by Board members McCall is ter and Lewis.
The claimant seeks Board review of the Referee's order which 

affirmed tne SAIF Corporat ion ' s . cenia1 of compensaOiiity. The 
Referee affirmed the denial on the ground .that claimant's claim’ 
was untimely filed, and the employer was prejudiced by the late 
filing. The Referee did not reach the question of compensaoi1ity 
on the me' s .

e .nc Re eree’'s ord e Xfail 
that 
she 
ec ,l a 1 
c la i 
test 
p r 0 c 
rout 
pr 0 V

'e conclude the empiov0 a ii r yed to prove t rie late r i. 11 en no t.1 ce constitutes late 
the emoloyer was iDre iuoiced in any event. Claimant 

file u rier (t h c] t
',•/ a

was prejuaiu'ed in any event, 
c 1 a 1 rri an(,! left .it on the employer's desk ; 
even oeforo this' ti^e employer had "know.led 

. never found, but the employer aid net say
not . e d 0 n e . Su o s t a n t i. a i i v the s a rn e w i t

m i’ 0 r iT, 
fnant n.
i f i ed at the niea r i ng as ’ wou 1 d have testified had a 1 .i. eduresj surrounding the written notice of the claim b 
ine 1 y and timely followed. Ttie r ef o re , no pre j uaicu en. ' ■
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On Lhe meri'tG, the Board finds tnat the claim i$-not 
compensable. Claimant aileges-sne injured her low back at work 
while employed as a waitress. Dr. Tsai admitted he didn't know 
when claimant's rujDtured cisc occurrec and that it could have 
oceurrcd oighi: hours prior to her alleged injury. He based his 
opinion primarily on the history claimant provided.

Cl.aimant testified at tne hearing that the 
October 5, 1979. The medical reports indicate

injury occurred 
October 12. As

on
lai:e as February 23, 1930, ciaimariC told a SAiF investigator' that 
the injury occurred on October 12.

Further testimony elicited from the claimant did not clear up 
the reason why she indicated the off-tne-job insu ranee • c a.rri e r as 
the r,esponsible paying agent on the forms completed in tv.'o trips 
to the emergency room at tne hosptai. This becomes a factor' when 
the evidence further indicated that she had filed other 
non-disabling claims before and had"' indicated on-the-job 
injuries. Ciaiinant cannot plead ignorance, ana she cou'id' not 
explain' why she filled out the report, at the hospital as sne- did.

Claimant has the ourden of proof. The Board concludes that 
the evidence produced is just not sufficient for her to carry chat 
b ij r d e n .

ORDER '

The order of the Referee dated August 3, 1930 is modified.
The denial of compensability issued by SAIF on March IS, 1980 

i5 a f firme d .

WCB Case No. 79-04405 APRIL 6, 1981 

LORENA ILES, CLAIMANT
Michael Mowrey, Claimant's Attorney 
SAIF Corporation

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of the • 

Referee's order wnich remanded 'Claimant's 'elaiin to it for the 
treatment of degenerative disc disease which was changed 
pathologically by her work injury. -SAIF contends that under the 
rationale of Weller v. Union ’Caroide, 288 Or. 27 (1979), 
claimant's underlying condition has not been worsened and, 
therefore, isnotcompensable.
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m . Claimant sustained a (Compensable injury' on February A, 1979 
while unloading a pallet of chemicals. She sustained a hip 
condition wtiich was accepted by the carrier. However, her back 
condition was denied on April 6, 1979 for the reason thar it cid not seem|t6 be related to her inhustrial injury. Claimant has a 
degenerative oisc disease condition which apparently riar<?d up 
significantly some twelve years ago. Since that rime, snu 
occasionally had a backache if she slept on a "bad bed" or engaged
in heavy 
symptoms 
apparent

lifting activities. Basically, she has had very tew 
during the twelve years preceeding her injury and 
y none of a significant nature.

Toe SAIF asks us to examine this case in light of W e 1 i. e r 
(supra).I We find rhis case is not consistent witn the fact

m

n Weller to the.extent that we feel we cannot apply it

symptoma 
not prod 
process; 
results 
underlying 
condition

situation ______here. w'eiier poses the question of whether a claim is compensable 
where "...he [the worker] has an underlying disease whicn is

tic; (2) his work results in a worsening of his symptoms 
uced by a concomitant worsening of the underlying disease 
ana (3) the worsening requires either medical services or 

in disability or both." We do not find tnat claimant's 
condition was sympcomatic enough to connect it to her 
resulting from the February 197 9 injury. Vie firid that 

claimand's back condition after tne injury was an independenr 
condition which should be considered as a new injury. Based on 
this premise, there is no doubt that claimant naa sustained a 
compensable injury to her back. The testimony arid the -'ihsdicai 
evidence totally support this conclusion. Claimant has proven be 
a preponderance of the evidence that she susiained a compensable 
back injury on February A, 1979.

ORDER
The order of the Referee dated May 28, 1980 is affirmed.
Claimant's attorney is granteu the sum of $90 for Ins services 

at this Board review, payable oy the SAIF Corporation.

Own Motion No. 81-0081M APRIL 6, 1981

ELSIE ALDINE KEITH. CLAIMANT 
Pozzi, Wilson, et al, Claimant's Attorneys 
Black, Kendall, et al, Defense Attorneys 
Own Motion Determination

The Board issued an Own Motion Oruer on August 26, 1980 which 
ordered claim reopening upon claimant's admission to the Pain 
Clinic. On September 22, 1980 the order was modified, and the 
cla'im was ordered reopened if and when claimant entered the 
treatment program at the Pain Clinic. Reconsideration was 
requested by the carrier, and the order was then abated, but on 
November 7, 1980 ttie September 22, 1980 order was reinstated.
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Claimant was admitted to the'Pain Center on January 12, 19oi.
The claim has now been submitted for closure, and it is tne 

recommendation of the Evaluation Division of the Workers' 
Compensation Department that claimant be granted compensation for 
temporary total disability from January 12, 1981 through January 
30, 1981 and no further award of permanent partial disability.
The Ooaro concurs with this recommendation.

IT IS 50 OKDERED.

WCB Case No. 79-0'J8J4 APRIL 6, 19B1

ROBERT KLUM, CLAIMANT 
Rolf Olson, Claimant's 
SAIF Corporation 
Order on Review

Attorney

Re vieVIecl by I'ja rd men'l 1 je rs McCa 11 L s ter and leis .
Claimrui:: requests Jorii'd review of 'the referee's oroc-r wr(ic:i 

remanued the clai.ri to tine SAIF CorporatJon i'or payrru.'ni; of
c omp ens a t i i)n from Senternber A, 19/9 to Jarujary 2C , ,l9o0, togeti'ier
'w L t h 2 9/S of the compensation pursuant to JfxS 696.2b2(3), 'ind which 
'jwurced atrorney's fees to the (?xtent of of titi.' adei; on.al
temporjry total disability compensation awarded, not to exceuu 
$790.

Claim,ifit's iO'W back injuries were sustainec iri a:'i /'uiiju.t 2, 
1976 ioggii'ig accident. Compehs alj 11 i'ty is not at issue. The 'claim 
was initia'.iy clusr.'d i.iy Oe ti: n;-i na t ion Ui'iu.'i' date.'j Apri.'i. ,■ w :, 1979
afttU' claii.Mint l',ad undergone two I cmi nec tomi e s anu one s’.jirisi 
Tusion. T.'iv; c.ioim was' later reopened on January 29. i9iu, tr^e day
c 1 a i fii a n t t:'t n tj r w e n t ri i s t h i r a corrective s u r g i-: r y s 11';.s t n;. u a c e o f
tne accident.

i n e i s _• u u s i a o e t; o r'l 
en t i L i erne n L i:o penalties'

appeai are prematere cl 
and fees.

Clalmani. coi'iteiihs tliat fas conuitinn was not miedic.a L': •/ 
jta tic nary .. c the time tlie claim was closed and cher. eve, if 
claim closure as of r-tw rch 21, 1979 v/ere found to he app'roprio to, 
SAIF wronvgfuj.ly resisted reopenirwg the cl,aim in beptemuer of 1979 
upon notice i r o in c r a i mia n t ' s ph y s i c j. a n L ft a L i'l e re u ti 1 r e d i u r t It e r 
corrective :'urrjery. C.laimant requests that, penalties ar,(j 
attorney's i’ ees oe imposJ in accordance w11iT OiO 696.21/2 ( 3 ) anc 
ORS 696.382 (1) .
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m Resporujon'c alu^rjes that the claim v/ns-'pi'0|u’u 1 / clnciMi- 
upon mecJicijl upinian of j medical Ly ataticnary conuiliijM; 
curative treatment was given to ..ne claimant Petwoon tnc d 
the Determination Oroer and August 29, 1979,when rurthe: s
was deemed advisable by claimant's physician; and that ino 
psychiatric treatment, it' any actually existed, was paia.ia 
diagnostic in nature. As to the alleged i'ailure on the pa 
SAIF to reopen the claim in a timely' manner, respondent ma 
that the proper tiiiie to raise that issue is in an appeal f' 
Determination Order which will eventually close the claim 
more .

Ij a s c d 
til at no
■•.1 L 0 O'
u r g e r y
t i V0 or 
r t of ' 
i n t a i n 5 
r 0 rn the 
once

Respondent's motion to dismiss claimant's ro[.;ue5t for iiearing 
on the basis that there was no grievaPie issue present at the time 
ot the March 20, 1980 hearing was properly denied by tCu. Ref'eroe 
on the basis of OKS 636.283 which provides that any party may at 
any time request a hearing on any quest ioi'i concerning ^ claim.

The Orthopaedic Consultants, by retiort dated i-iacoh 23, 1979,'' 
oiagnosed claimant's condition as a lumbosacral strain 
superimposed upon a grade 1 spondylolisthesis with a nxStory tihat 
included two laminectomies and one spinal Fusion. Their Maron 21, 
1979 examination reveaiec mechanical low back instability with 
non-union of the fusion mass as well as severe psyct'io- 
pathological .ind musculoskeletal disorder w i th hy s te r i 
feature. Tnuir report included these recommendations:

"It is our opinion that at tin'; ir''sufit i.inK'
0 r L h 0 (3 g ri i, c a .1 I y s t a b I c; auu tn..:t Liicre are 

indications for other .treatments that 'will uc 
tnis patient. He needs long term psycniacL'ic

t i'l u p .'j t X ij n L

' ne1p to 
01 i G v; ij p

and treatment. His condition is stationary anu his claim 
isreadyforc-losure.
'''It the present time he is incapable of corryirK; cut any
uca u p a Lion.
"The total loss of funcuion of tlio back as it exists 
today is moderatwly severe, and the total loss of 
function cue to tfiis injury is mono ra tei y severe." (lx. 
AlOA) (emiphasis added)

Dr. 'Ailsonj cloiriumt's treating physician, i 
of April 12, 19 79 to SAIF with tiie report' of tin 
Consultants.

oricurru-u by le 
0 r t h 0 i'j e d i c ter

Assuming that the recommended psychiatric treatment ,vds 
expected to be curative rather tnan palliative, t tie re would be no 
doubt that claimant was not, as of March 21, 1979, mediuaily 
stationary. On the otl'ier hand, if the report, of tiio I'J i‘i, i lOp a ed i c 
Consultants is , i n te r pr e t ed to mean that the reccinmendeu treatiiient 
would be palliative only with no improvement in claimant's overall 
condition to be expected, then it would be reasonable- to assume 
that claimant was, as of Marcn 21, 1979, totally and permanently 
disabled. -669-



By relying upon only a pardon uf ihe ;ne(Jicol opinion of the 
Orthopaedic Conou 11 an t s--1 iie part which found claimant's 
orthopedic condi ti.on to be stable--while ignoring the included 
opinion that claimant lacked the capacity to carry out oi'iy type of 
work, the Determination Order granted' 63Vo unseneduied oisability 
to claimant's low oack and declared claimai'it's conclLtion to be 
medically stationary as of Marcn il, 1973, the date of the 
examination by Orthopaedic Consultants.

If tne Ortnopaedic Consultants found c ia irriani:'s conditifjn to 
be only "orthopcoicai iy statIonary " but found claimant to do 
"incapable of carrying out any occupation" (Jue to ills ov;.;rali 
condition, including psychiatric problems whicii were caused by nis 
injuries, and tne claim was closed on tnal: oasis, would not an 
award of permanent total disability have been anpropriate?

If, on tiie oti'ier iuind, it was iijciieved that tne psychiatric 
treatment recommended by both the 'Orthopaedic^Consu11ant i and tne 
claimant's treating physician wouio in some way improve ;;is 
overall condition thereby onabiineg ciaimaut to again become 
yai in fully C'm ployed, hov; could claimant's condition be oeem.ed to be 
medically stationary-?

Before a claimant may be found "medically s't a t iono ry hi s 
overall condition must be found stationary, witn no expected 
worsening and no expected improvement. Ttio claimant is one 
person, not two. It should go without saying tnat if a worker 
cannot work as a result of nis comoined ortnopeuic and psy cii ia t r ic 
problems which directly result from his injuries, even tnouvgh nis 
back condition is stationary, his overall condition is nti t.

'leIt should be noted that there is no dispute about t 
compensability of the claimant's psychiatric coniJition. It was 
well recognized that claimant required psychiatric treat-ment ana 
tnat Dr.- Wilson was making the appropriate arrangefnents for tnat 
treatment. It should have been equally rcciagnlr.ac t'nar, as of 
March 21, 1979, claimant was totally incapacitated.

Nevertheless, t no ' Di-: t e rni ina 11: m Order of April 20, 1979 
declared claimant's condition to be meoicaily stationary as of 
March 21, 19 79, the date of clal.iant's examination by tne 
Urthcpaedic Consultants. Meanwhile, claimant's need for medical 
treatment and his total incapacity to do any type of work 
continued.

On May ist, Dr. Freoerick Fried, the consulting psyuniatrist 
who examined claimant at Dr. Wilson’s request, fur'wardt.'C a copy of 
nis report to SAIF. Dr. Fried diagnosed eJaimarre as "suffering 
from a chronic benign pain syndrome with hypochondriaca1 
concern." He requested copies or claimant’s jnedicoi records; 
after review he planned to recommend eclectic approach uriiizing 
behavioral, pharmacologic and pc,>sibly biofeedbacl< as aujunctive
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therapy. He opined that it would not be wise to of Ter a 
pain-:nanacje;nent program on an outpatient basis because inc trip to 
Medford would leave the patlent.incapacitatea by severe pain for 
two days foiiov/ing the trip. h‘e indxcoteci that reviev/ of the 
complete ri3cord3 would better enable him to assess the 
advisability of a pain program on a local oasis or the r,r;ea for 
referral to a pain treatment center. In tne meantiine, ne 
recommendeo use of an anti-depressant to raise the pairi tnreshold 
and to reduce tension.

At the time of tne May 1, 1979 psychiatric cxarn, claimant's 
care concerning his head pain was being . coo rdina ted by Or. i<evin 
Sullivan of tiie Medford Neurological Clinic/ On djuiy 7A , 1979, 
hr, Sullivan noted that claimant was receiving Syna.lgos-OC and 
Sinequan from Ur. V/ilscn who was following claimant's problems 
with back pain and shooting pains into-his legs. Upon oeing 
notified by a pharmacy tl'iat claimant was asking for rerilis of his 
Me-probamate and Equagesic, Dr. Sullivan prescribed Equagesic fiOO 
for ciaimant's tension headaches, noting that claimant would 
continue to see Dr. Wilson regarding his back.

On August 29, 1979, Or. N. J. Wilson of the urthooeJic -and 
Fracture Clinic in.Medford reported to SAIF that ne nau 
hospitalized claimant for pelvic traction and a lumbar m.yelogram. 
On September A, 1979, Dr. Wilson observed that claimant had a 
"known pseudoarthrosis" at the L4-5 level, that he had psychiatric 
problems with chronic pain syndrome with hypochondriacai 
overtones, and that claimant had gotten to the poir,c where he 
spent most of his time in bed at home due to constant and severe 
back pain. Dr. Wilson's medical impression was chat claimant 
suffered a moderately acute recurrent lumbar nerve root irritation

On September 5, 1979, Dr. Camnogna's examination of che^ 
cla.iiiiant at the tiospital led him to 0 clinical im;ir0ssn of 
"p 0 s s i b 1 e p s e u do a r t h r 0 s i s with (Tiooerate functional overlay." Dr. 
Campagna did not believe further therapy was indicated, out he 
conceded that, if claimant did have a pseudoarthrosis, 
consideration shoLild be given to a re-fusion.

The September 9, .1979 rodiol ogi si ' s report, pre,oared for 
Doctors Wilson' and Campagna, revealed "probable pseudarchrosis " at 
LA-5; the September 6, 1979 myelogram left the radiologist with an 
impression of slight blunting or tne nerve root sir.’eves on tfte 
riont side at LA-5 and L5-S1 and giude i spondyloiisuhesis at 
L5-S1.

On September 5, 1979, re-examination uf the clainianc at tne 
hospital by Dr. Fried, the con.sulting psychiatrist, founo the 
claimant suffering from a "reactive depression that 
psychomotor retardation and depressive affect;" his 
evaluation remained unchanged: Chronic benign pain
reactive depression.
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On September o Or. Wilson coneiudec tlnat:
"Since the patient has been unable to get along by 
conservative means, consioeration of re fusion sno old be 
given. There are some psychological factors in his 
situation*, tiowcver, it is apparent that r'lC is ncjt going 
to be renabiiitated by conservative means.
"...The state will be not..ifie?d and permission requested 
for repair of pseudoarthrosis of his spinal fusion. He 
will, be readmitted for this surgery." (Ex. Ai'xiJ)

On September 11,' 1979 Or. 'Wilson notified SAli' tnat claimant 
had again been hospitalized, that he hao 'oeen unou’r psychiatric 
treatment, th.at there was evidence of mechanical instability of 
the low hack at the lumbosacral level ..nc] that ti'io neurological 
consultation indicated a possible pseudoa rtliros is of spinal fusion 
witiT functional overlay. His recominenda t ion, at mat tiine, was 
surgical repair of pseudoarthrosis; he requested permission to 
proceed w is ia CO rrectivesur gory.

The record reveals that -a ri 
scheduled for the claimant for 
Center, but the claimant could 
he was in the hospital. By re;

Octoour 13, 1979 an appointment was 
evaiuat ion ■ aL the Mor thwest Pain 
not keep Liu'it apfio Intment because 
'eipt of a copy of tfic letter, SAIT

Vi' a s well aware 
hospitalized.

of the fact that claimant nad again been

11 su o
surgery, i, 1 r i t a t i 0 n

Gn January lu , 198G, lie. vVil'-un again foLl.j'weJ ujj 
Sep teinbe r 1979 request for pc emission to prucceu witi'i 
further explaining his iJi a gnosis of lumbar nerve root 
secondary to pseuaoa r tli r osi s . He noted the medical coniroversy 
concerning further surgery but re-stated his own medicai opinion 
that, in view of tne presence of pseudoarthrosis, an attempt at 
stabilization sliould be made. Or. Wilson clearly notifiop SAIF,
by his report of January 
surgical treatment."

10, that claimarit iiad been "admitted for

Not until claimant was acLuaily on tiie operating table on 
January 23, 1980 for his tlUrd surgery in as-.many years did SAIF 
actually re-operi the claim, more than four months after it was 
first notified oy Or. Wilson of the need for corrective surgery.

Eventually, in February 1980, Dr. Wilson concluded ennt even 
claimant's back condition had been stanle in March of 1979. The 
Board agrees with tlie claimant's eontentiofi that the mure fact 
that cl a ifiiant’s medical status of instabil. ity was finally 
determined in retrospect is not grounds to deny iiirn bu’nefits if, 
in fact, his condition was not stable on March 21, 1979.

Medicai opinion in the record clearly indicaTes tiujt 
claimant's back condition ws not, in fact, statioary in
1979. One yeer later, in retrospect, Dr.-Wilson staTeo:
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"It becairie apparent that the patient was having 
increasing clitricuity, had nor been able tL> rei-Ui.n to 
activity and was requiring or asking for pain rnedicaLxon, 
etc. Following ills workup in Septeiriber or ih/v , the 
decision to suggest refusion of the known psueoo- arthrosis, of his spinal fusion, 'was fnace rolLO'wing ills 
workup at. the. Rogue Valley Memorinl hospital oy Dr.
C a n p a g n a and fii y s e 1 f.
"Conside

H
IfUj the findings of a douo 1 e-3.cve 1 _ .

pseudoarthrosis at surgery in January of 1980, I would 
feel* that his symptoms v;ers secondary to this and 
probably do date oack to fiar.ch of 19 79." (fix. Hr. a)

Respondent's attorney conceries that it was medically 
concluded, by August 29, 1979, that claimant had a pseuaoa^throsis 
Pseudoarthrosis, also known a .s p s e u d a r t h r o s i. s , is a p a t lO o 1 o g i c 
entity characterized by deossification of weight-bearing iung^ 
bone, followed by bending and pathologic rractLire, wi th inabii i ^y 
to form caitus, ieading to the existence of a "raise joint" mat 
gives the condition its name. D ii r 1 a n d ' s Illustrate d J j u' a i c a 
D i c 1: i 0 n a r y , 29th 'Ed., p. 12 75.

As to respondent's contention that the psychiatric treatment 
recommended for claimant was mer'ely palliative in nature, it would 
be appropriate to reiterate Dr. Fried's medical opinion, as stated 
in, his deposition, tliat psycotherapy will not cure a pseudo
arthrosis .

The Board disagrees with respondent's further contention chat 
no curative treatment was given to ciaiiaant between April 20, 1979 
(tne date of the De termino t ion Order) ano at leas t .-Augus t 29, . 
1979.- In his deposition. Dr. Wilson clearly (.luolified pelvic 
traction,, physical therapy and tne use- of a back support as all 
failing within the realm of "curative" treatmerit. The Board 
concludes that the conservative treatinent afforded the claimant 
during this period of time, however minimal, required tne passage 
of time to determine just what t r ea tmen t, woul d iniprove the 
patient's condition. In claimant's case, only five months lapsed, 
during whici-^ conservative treatment continued, before the neea for 
furtner surgery was indicated.

The Board, upon de novo review, concludes that' claimant was 
not .medically stationary on March 21, 19 79 and tnac the cIgImi was 
prematurely closed by Determination Order dated April 2A , 1979.
The Board further concludes that tne Determination Order shoulo be 
vacated and the claim should be remanaed to SAIF for processing 
and payment or temporary total disabiiiiy benefits frofn March 21, 
1979 until closed pursuant to ORS 656.260,

The issue of penalties and attorney's fees for failure ro 
reopen the claim in September 1979 becomes, therefore, moor.
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ORDER

The Referee's order dated June JO, 1980 is reverseo.
IT IS HEREBY. ORDERED that the clain be .and it hereby is 

reopened and renanded to SAIF for processing according to ORS 
656.268.'

IT IS further ordered that the Determinotion Order of April 
20, i'97 9 be and the same hereby is'vacated.

IT IS FURTHER ORDERED that temporary total disability oenefits 
fro^n March 2i, 1979 until the claim is cioseti bo paid to claimant 
v/i ch credit for benefits already pain.

II IS FURTHER ORDERED that claimant 's attorney be paid the sum 
of Si,000 as a reasonable attorney's fee for representatLon- of 
claimant up th.rnugn tlie tiiiie of the hearing and for services 
rendered in connection with this appeal, to be paid by tioe SAIF 
Corporation.

WCB Case No. 80-11229 APRIL 6, 1981

THOMAS R. KNOWLES, CLAIMANT 
Martin J. McKeown, Claimant's Attorney 
R, Ray Heysell, Defense Attorney 
Order of Dismissal

By letter dated February i6, 1981, claimant, through counsel, 
requested Board, review of the Referee's order dated September 5, 
1980. The request is untimely and therefore is dismissed.

IT IS SO ORDERED.

m
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Own Motion No. 81-0028M APRIL 6, 1981

LAVELLE G. MARTIN. CLAIMANT
Rosenthal & Greene, Claimant's Attorneys
SAIF Corporation
Own Motion Referring for Hearing

Claimant, through her attorney, requests the Board to exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen her 
claim for a worsened condition related to her July 15, 1^60 
industrial injury. Claimant's aggravation rights have'expired.

By letter dated March 19, 1981 the SAIF Corporation indicated 
that it was opposed to any own motion order granting additional 
benefits as claimant's complaints are subjective.

The medical documentation provided to the Board is 
insufficient to make a determination on whether or not claimant's 
condition has worsened or whether or not claimant has been 
adequately compensated for any permanent partial disability she 
suffered as a result of her industrial injury. The medical 
evidence indicates claimant suffers from other medical conditions 
which make it impossible for this Board to unravel the medical 
relationships involved. Therefore,' this case is referredto the 
Hearings Division. •

The Referee shall hold a hearing and take evidence on whether 
or not claimant's current condition, as related to her industrial 
injury of July i960, has worsened or, in the alternative, if 
claimant has been adequately compensated for residuals of her 1960 
industrial injury.

IT IS SO ORDERED.

■WCB Case No. 80-02143 APRIL 6, 1981 

ELLA McClellan, claimant
Richardson, Murphy, et al, Claimant's Attorney 
Thomas Mortland, Defense Attorney 
Order on Review

Reviewed by Board members McCallister and Lewis.
Claimant requests Board review of the Referee's Opinion ariO 

Order whicn awarded 70% unschedu^... d pernianent partial alsnoilicy 
to ciaimane's low back in lieu of the award of prior De tw ::ni na t ion 
Orders.
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rne employer cross-appeals, contending that cne Ro r'o 
aw-ard is excessive. Appellant furtiier contends that cl.-. 
capabi-C of Gainful and suitable employment ana is there..) 
precluded fro.n a finding of permanent roi,-:! disability.

The sole issue is extent of (jisability.
Claimarit alleges that she continues t:j suffer diss:.',

7/hich maxes it impossible to carry on normal Cdy-to-cay 
activities; that as a result of he. cnmpensaole injury 
claimant h.as undergone four back operatiorts and still mij 
with constarif pain; and that, as a practirni imatter, emo 
■•/ill not h±re so me.-one wiLn such an extensive history of ' 
problems. Claimant contends that, even if emplo.ment c.-'c 
obtained, sne cannot work more than four nours ir, a day ■ 
in no event can she p.'rform jobs whicii renuire lifting, 
stanoing or sitting in any signif’^ant amounts. claimant coniends 
that the combination of tnese factors, plus the ciiegatlon tnat 
vocational reliabi 1 i t at ion options iia ve bcs;n e fec t ive 1 y closed to 
her, support a conclusion that the claimanc is totally ana 
permanently disabled.

Respondent attributes claimant''s unempi oy ab il .i t y , if ciiy 
exists, to her unwil I ingness to piomote h-.; r ov/n employability., her 
failure to respond to offers of help from '"leLJ Services :ind 
further contends that claimant has failed to carry tfie b.,rden of 
proving permanent total disability. Citing Audas v. S f * IF, A3 Or. 
App. 813, 816 (1979), respondent maintains that claimant's 
unwillingness to apply sl<ills and training co a juo reasonaoly 
within ciaLmant’s abilities does not render tiie claimaru 
permanently and totally disabled.

Upon de iiovo review, the board affirm.s and aoopts the findings 
and conclusions of the Referee as stated in the Opinioii and Order 
dated August 29, 1980.

OROFR
The order of the Referee dated August 29,.^1980 is affirmed.
NOTICE TO ALL PARTIES: This order is final unless, within

30 days after the date of mailing of copies of this order ro the 
parties, one of the parties appeals to the Court of Appeals for 
judicial review as provided by ORS 656.298.

m

m
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WCB Case Uo. 80-03321 APRIL 6. 1981 

ORVAL McKenzie, claimant
SAIF Corporation 
Order of Dismissal

A request for review, having oeen dui-y filed wicn tr.i .VorKers 
Compensation Board in t he 'abo ve-i-ni ci t led matter Dy the claimani, 
ahd said request tor review now having been withdrawn,

IT IS VHi-.RCrORE ORDERED that the request, for review ^n..w ^
pending before the Board is hereby dismisseo and the orde: or .ne 
Referee is final by operation of law.

WCB Case No. 78-05969 APRIL 6, 1981 

ROY D. NELSON, CLAIMANT
Olson, Kittle, et al. Claimant's Attorney 
SAIF Corporation
Order Denying Reconsideration of Attorney Fees

Tne Board's Order or, Review, dated March 13, 1981, avarded 
claimant's attorney a fee, payable from claimant's compe; ,sation, 
"not to exceed $750." By letter dateo M.arch 18, 1981, c 1 a Iman u ' s 
attorney claims an additional $370 of claimant's compensation.

The attorney's claim is based nn OAR 438-47-040(1) whi 
statesinpart:

"If a claimant appeals the extent of temporary ir 
permanent disability to the BoarC; an adaitionaj. 
fee of 25'/o of the' amount of any increase awardee 
Board shall be approved."

This- rule must be read in conjunction wish OAR 433-47-Oi'bv 
states in part:

"Tiie amount of a reasonable atcorney fee when-a.;-, 
under [the Board's rules ]... si-ial^ be based on : 

i- of the attorney and the results obtained', subjecL ro 
applicable maximum fee prov'ided by [the Board's lule^j

on

• ett ! ney 
.y Che

2) which

. ri
o f f

cd
rts

any
II

When OAR 438-4 7-040(1 ) is interpreted together with hi' 1 
438-47-010(2), the relevant rule that emerges is: Attorns'/ fees
are based on efforts and results obtained suoject to an .•ir.-ni it an ie 
i.iaximum of 25% of the increased compensation obtained. apolying 
that rule here, the result obtained, i.e., claimant's corMpensa t ion 
having been increased by the Boarn, was due more to the Board’s 
efforts than tne efforts of claimant's actnrney. The Board, 
regards the- attorney fee previously awarded adequate ana proper.' 
The motion for reconsideration is denied.

IT IS SO ORDERED. -677-



Ovn Motion No. 81.-0C84M APRIL 6, 1981

CHARLES L. PLUMMER, CLAIMANT 
SAIF Corporation 
Own Motion Order

Cl.'jimarii TGCiuests the Board to exercise its jwn ;nctioi"i 
jurisdiction pursuant to the provisions or" OHS 656.278 and reopen 
his ciaiQ r'or a worsened condition relates to nis industiiai 
injury of March 9, 1971, Claimant's aggravation rignes have 
expireu.

The SAir' indicated oy letter of March 24, 198J that ^r was 
unoppo.sed tu a reopening for the surgery p-crfonTie’.:.

Tne medical aocumen t a t i on provided inoicates ti'ijt cisimar,*; was 
hospitalized on November 14, 19S0 fo: surgery reco:niTiende'u by or. 
Newby v/ho opined tne need for sucbi was reliced to claimant's l>/7i 
indusciialinjury.

Tiie claimant’s r.-iaim is to be reopened commeiicing No vo.r.o? r i4, 
1980, the cate of his hospitalization, fc-r the sur.tory 
recom.iiended, and until closure is authorized pursjant to uBS
o56.278. ....

IT IS so ORDERED,

WCB Case No. 79-10411 APRIL 6, 1981 ....

DAVID ALLEN SONNSNFRLD, CLAIMANT 
John C. DeWenter,' C1 a iraant ‘ s ' A11 o rney 
Larry Brown, Defense Attorney 
Order on Review

K..-viewed by the Board en banc.
"he employer- seeks Board-review o'^ the Referee's orocr. The 

issue is whether claimant's insomnia condition is compei i.i so ie.
The Referee found that it was- and reversed the emplo.y er ’ s denial. 
Tne Board majority agrees with anc adopts the Referee's -v.-pinion 
and Order except as supplemented or modifled'below. ■ ■

Claimant experienced no unusual sleeping 'd 1 f f icul tii: ^ before 
he b.ejan werking with this employer. Ciiirnant’s working scne-c'uie 
with tli i s i-'jm■ j].0ye r is on a 28-day rotation; -Seven days g r a ve y ro 
shift (11 p.m. to 7 a.m.); two days oif; seven days swing shi'c (3 
p.!a.,tc. 11 o.m.); one day off; seven days day sr'i.ift (7 a..f.. to 3
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...p.m.); four days orf. ihe 2Q-dav sequenca is th;o 
Claim.int bugan to experience sleeping dir r’i'cultius 
be began working on this schedule. All or the medical 
that r.:la iiTiaiit' s insomnia is causeo by his working schduie

begun anew. 
s n 0 r t i y a f r

V;dence is

Tne Referee stated it mattered not wnother claimant's 
conoition was regarded as an accidental injury or an 
disease. Under James v. ~5A1 F, 290‘-0r. (1980), decidt
suQse..,uentiy to the Referee’s decision, it does matter. 
majority finds claimant's condition is an occupational n;

0 c V? u 0 a I i 0 n a 1
'ne Doard 
; e 3 s e .

t h'

1 s

Tne Referee seated "tiiis case turns upon its own fact.s, and _ 
argument by analogy has little value." i no 8uard majority doe-> 
not completely agree. We now have available, although the Referee 
did not, the analogy of James v. S AIF, supra. Juries holds that an 
occupational disease can be compensaole under the Workers' 
Compensation Act as if arises from circumstances unique to 
claimant's emp.loyrnent. In this case, the claimar.i's illness 
(insomnia) arises from his rotational work schedule ,whi 
obviously a circumstance .unique' to his employment.

The eiripioyer argues that .oni/ work ac t i. vi t i es can i.i-- th 
of a compensable claim and that 
majority finds the distinction
633 (1980), requires only work connection , and found the .

schedu le , 
289 Or-, at6A4. •• ■

work sch.' du 1 e 
. p e c i 0 u s .

___  can (.1 - • the u a s i s
___ cannot. f:ie Roard
Rogers v. SAl^-’ 289 Or.

claimant's "extended working hours," that is, his work 
as one factor supporting work connection in that case.

Our holding that this claim is comperisable dues not, contrary 
to tile employer's apparent fears, mean that a floodgate has been 
opened in the workers' compensation system. Our holding is 
limited to the specific facts in this record: The claimant was
young and healthy with no prior history of sleeping probJems; 
after starting a shift rotation that is more severe than many, _ . 
claimant' began to have sleeping pioble.iis; all uncontroverted 
medical evidence is that claimant's insomnia is caus'mj by.his woT-k 
schedule; claimant has lost no -time from work and does not claim 
to be permanently disabled, he only seeks payment for medical 
services and one prescription.

Claimant cross appeals claiming entitlement to penalties and 
attorney fees because of the employer's unreasonable refusal to 
pay compensation. An erroneous refusal is not an unreasonaole 
refusal. Considering the unique nature of this clalfn, the Board ' 
does not fine the .employer’s refusal to be unreasonaole.

oroiiR

The Referee's order dated June 
except as modified or suppiemeoteu 
majority .

-679-

10 ,' 1980 .is a : f irrnea ana 
above, adopted oy'the '6'o< ru



Claimant's fee agreement wittT this attorney is approved, snd 
claimant's attorney is awarded as and For a reasonable attorney 
fee the sum of $500, payable by the employer, not payable from 
claimant's compensation.

NOriCE TO ALL PARTIES: This order is final unless, within
30 days after the date of mailing of copies of this order to the 
parties, one of the parties appeals to the Court of Appeals for 
judicial review as provided by 0R5 656.298.

I agree with the majority in part and disagree in part.
I agree with the majority that the applicable law is GRS 

656.802(1 )(a) and that James v. SAIF, 290 Or. 343 (1980 ) 
controls. I further agree that claimant is not entitled to 
penalties and' attorney fees for the employer's alleged 
unreasonable refusal to pay compensation.

I disagree with the majority on the issue of compensaoility.
fne majority, in finding this claim compensable, coo narrowly 

construes ORS 656.802(l)(a), particularly the phrase:
"...and to which an employee is nnc ordinarily subjected 
or exposed other than during a period of regular actual 
employment therein."

The application of che above phrase to the question of wi'.ether a 
condition is work related "...ordinarily will depend on the 
characteristics of the particular disease and the wide or narrow 
range of conditions that cause it." ■ (James , sup:a.)

WCB Case No. 80-01327 
and Own Motion

APRIL 6, 1981

JAMES L. TURNBULL, CLAIMANT
Olson, Hittle, et al , Claimant’s Attorneys
Order Denying Motion to Dismiss Request for Review
and Denying Reconsideration of Own Motion Order

Ihe Board previously referred claimant's request fo. awn 
motion relief to the Hearings Div'.sion "to be consolidac ■; d with 
WCB Case No. 80-01327." In a single document, tne Referee issued 
an appealable order in WCB Case No. 80-01327 anc made a 
r e c omme nd a i i on to the Board regarding ciaimani,''s reques 
motion relief. Based on the Referee's r'.'commeiid tion, 
issueu an own motion order on February 27, 1981 orderin 
"reopening commencing the date claimant last worked prr 
January 2, 1979 surgery."
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• Claima":. nas moved to dismiss the en.ployer's reques. 
review in v.Cti Case No. 80-01327 contendinn the sole iss^ 
in that proceediny--claimant ' s entHlement to ORS 636.2'i 
henerits-~was resolved by the 3oa:''j's own .notion order, 
employer disagrees with the thesis of the •.'.otior. to disr 
alternatively, moves for reconsideration of our February 
own motion order.

The respective contentions of tine parties reveal a l 
ambiguity in the law. In some respects ..ind instances, r 
continuing entitlement to ORS 656.215 meoical benefits . 
like any new claim even beyond the five year aggravatiC’" That is who: happened here in WCB Case No. &0-0l327. I; 
respects and instances, a claim of continuing entitlemec 
656.245 benefits is treated as an ov/n motion matter if .i

0 r
1 Ti V 0 .. V e d 
medical

T h e
. • s a 11j, 
17. iPBl

1 g n i f i c a n c 
claim of 

c treated 
period .
01 h e r 

t to JkS 
t arises

beyond the five year aggravation period. That '.s what 
here in part under the tenns of cur own motion order.

-i p p e n e c

solution to t 
the Le.yislati

:-i t Assembly
The Board has suggested a legislative 

ambiguity in SB 651, currently pending in 
Unless and until that suggestion Is adopted, there is no 
alternative that the Board is aware of except to endure cne 
current ambiguity.

The Board finds that WCB Case No. 80-01327 [itcy involve distict 
issues that, a re not involved in i.ne separate, albeit cocis ol ida red 
in tne Hearings Division, own morion proceeding. There 
claimant's motion to dismiss the employer's request for 
WCB Case Ne. 80-1327 is denied. Moreover, the 
for reconsideration of our own rnocion order of 
is denied'.

p 10 y e r 
February

r; - e ,review in 
motion 

27. 1981

If there is a problem in tnese proceedings tnat could be 
resolved by expedited briefing and expedited Board review jn wCB 
Case No. 80-01327, the Board would be receptive to such a motion.

IT IS SO ORDERED.

Claim No. TD 90516 APRIL 6, 1981

THOMAS G. YATES, _CLAIHANT
Evohl Malagon, Claimant's Attorney
SAIF Corporation
Own Motion Determination

A stipulation reopened claimant's claim for a worsened 
condition related to his i-'iay 15, 1975 industrial injury oo oe 
effeciive October 27, 1980. Subsequently surgery was re^ommenued 
outclaimancdecliried.
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The claim has now been submitLed for closure pursuanl to OkS
656.273, and it is the recommendation of the Evaluation division 
of the Workers' Compensation Department that claimaoL be granted 
compensation for temporary total disability from uctooor 27, 1980 
through January 27, 1981 and no further award for perma:‘'.-.:'.t 
partial disability. The Board concurs with this cecommei.uation.

WCB Case No. 78-9424 APRIL 10, 1981

CHARLES BIGSBY, C-LAIMANT 
George Waldura Claimant's Attorney 
Lang, Klein, et al, Defense Attorney 
Order on Review

claimant requests that the Board reopen his 1967 bacK injury 
claim on its own motion pursuant to ORS 656.278. This rc'-iuest is 
in the alternative to claimant's efforts to have the Referee's or
der reversed in WCB Case No, 78-9424 which the Board, by cu'der on 
Review, iias this date acclined to do.

We also decline to reopen on our own motion at this time. As 
for tCMiporary total disability benefits or increased peoianent 
disability payments, we find too ,;iany references in the c.edical 
reports to claimant's principal problems being low motivation, 
obesity, etc., to conclude that this is an appropriate instance in 
whicn to exercise our discretionary own motion jurisdicc ron.-

Claimaijt's supposed need for 
tion. Looking to the evidence in WCB Case No. 
to the medical reports submitted in connection witn this 
for owr. motion relief, we find a considerable difference 
cal opinion about whether surgery .'.s necessary or desira 
wnether claimant is a good candidate for surgery without, 
losing weight,- exercising, etc.

surgery presents a closei ques-
78-9424 ii'. addition 

request 
of moai-

irst

Tne Board le^.ves resolution of that close question to cia.mant 
and his doctors. if and when they make the decision to proceed 
with surgical repair of claimant's possioie pseudoarthrosis of the 
spinai fusion performed after his 1967 injury, the Board will or- 
•ier the 1967 claim reopened on its own motion for payment of medi
cal services and associated time loss. But unless and until that 
decision is made, claimant.'s request for own motion re.lief is pre
mature and is, ^therefore, denied,

IT IS SO ORDERED.
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SAIF Claim No* RC 388724
GARY T. CHRISTENSEN, CLAIMANT 
Peter Hansen, Claimant's Attorney 
SAIF Corporation 
Own Motion Order

APRIL 10, 1981

Claimant, in August 1980, requested the Boara exerci-e its own 
motion autiiurity and reopen his claim for •,worsened conditions in 
January 1980 and August lyJO. His original injury occur^'ea on Au
gust 16, 1972 and claimant's aggravation rights have expired.

Dr. Dufti, on January 29, 1980, advised that claimanL' 
condition necessitated that ne stay off work for a periu.' 
Claimant's job at that time was heavy enough th^.t he was 
injuring hi.nself and he probably would need a joo change, 
cuary 8, 19d0, Dr. Duff released claimant for work with r 
recommendation that claimant be provided vocatioru:! assi.; 
th'at he could get into a more sedentary line of,work. :n
1.980 Dr. Duff indicated he felt the treatment offered by 
Cente*. wouia be appropriate for claimant.

. back 
of time. 
epea tedly 
On Feo- 
,e strong 
ancu 30 
A u g u s u 

. he la I n

After thoroucjh consideration of the record oefore l: whicn 
ncludes tne evidence before the heferee from am earlier .ixjarrng, 

find claimant's August 16, 1972 injury claim snould L... reopened 
for temporary totai disability from January 23, 1980 through Feb
ruary 8 , 1980, less time worked. If ajid -when claimant 
Pain Center, he will be entitled 
of time also.

men
to compensation for

ine

ORDER

Claimant is hereoy granted compensai'.ion for temporar/ total 
disability from January 2i, 1980 through February 8, 19ou, lesa 
time worked.

If and when claimant enters the Pain Center, he is entitlea to 
temporary total disability compensation for the period of time he 
is actually involved in an authorized program.

Claimant's attorney is hereby entitlea to a roasonabcC at
torney's fee equal to 25% of the iiicreased award of compensation 
granted by tiiis ordr, payab.le out of said compensation as paid, 
not to exceed $750.
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mSAIF Claim No. C 97556 APRIL 10, 1931

CHARLES BIGSBY, CLAINANT 
George Waldum, Claimant’s Attorney 
Lang, Klein, et al, Defense Attorneys 
OwnMotionOrder

Reviewed by the Board en banc.

Ciaimanc secKS Board review of the Referee's order v/'icn af- 
lirmed a Determination Order on,the accepced portion of ^ claim 
and affirmeo a partial denial on the balance of tne ciai.,).

Claimant injured his back in 1967 wnile SAIF was re3pwnsib,.e 
for his workers' compensation coverage. Tnat claim was accepted 
and closed by Determination Order in 1970. Claimant su.w.'.cquer.t ^Ly 
changed jobs. He .claims chat he reinjured his back ii; i/77 while

Companies (Flil) was responsible for his workers' componsat lon 
coverage on his nev/ job.

Elf ini daily accepcea the claim and processeu it tv., 
by Determination Order dated Noveiaoer 15, I9,0. Claiman': 
quesced a hearing on that Determinution Oraer. Aoout tur 
time, claimant asked EBI to reopen his 1977 claim for su.
FBI denied any further responsibility, concending for tiie -----
time cnat claimant's 1977 problems were an aggravation ol' his 1967 
njury.

! 1 o s u i. e 
r e - 
3 aine 
ery. 
f i r s L

m.

Claimanc 
consolidated 
tion Order, 
firmed EBI's 
agrees: Tiio
if any, for

's request for hearing on FBI's partial denial, was 
with liis request for nearing on the 1970 Uetermina- 
The Referee affirmed the Determination Order ana af 
partial denial. The Referee noted and the Boaro 
medical evidence is unanimous that claimant's need, 

.further surgery relates back to his earlier 1967 in
jury, specifically because of a possible pseuaoarthrosis or the 
spinal fusion that was performed at that time.

After receiving the Referee's Opinion and Orav;r docuiu.^nting 
that claimant's current problems relate back to his 1967 injury, 
claimant filed a request for own m.^t.ion reopening of nis i967 in
jury. The Board resolves that request by separate own motion or
der issued this date.

ORbER
The Referee's order, aatcd September LO, 1980, 

and, as supplemented aoove, adopted by the Board. is af 1. irmed

30
NOTICE TO 

days after
Appeals for

ALL PARTIES; This order is final unless, within 
the bate of laailing of copies of tnis order to the 

parties, one of the parties appears to th.,’ Court of 
judicial review as provided by ORS 656.298.
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APRIL 10, 1981Claim No. A 310030
OHMAN E. CHRISTOPHER, CLAIMANT
SAIF CorporationOwn Motion Determination

Tne Board issued its Own Motion Order pursuant to the 
provisions of ORS 656.278 in the above-entitled matter on October 
29j 1930 and reopened claimant's claifii for a worsened condition 
related to his industrial injury of August 7, 1932.

Tne claim has nowbeen submitted for closure, and it is tne 
recommendation of the Evaluation Division of the Workers'
Compenua tion Department that claimant be granted compens.^ c ion for 
Temporary total disability from August 2A, 1977 throug'n Nover.Oer 
II, 1977 and from September 18, l.'SO through December 7, u980 '■.nd
no further award for permanent partial disability. The r-.oard 
concurs with this recommendation'.

IT IS SO ORDERED

WCB Case No. 80-03155
CECIL R. FLETCHER, CLAIMANT Benton Flaxel, Claimant’s Attorney 
Paul S. Roess, Employer’s Attorney 
SAIF Corporation, Defense Attorney Request- for Review by Claimant

APRIL 10, 1981

Reviewed by Board members McCallistor and Lewis.
The cl-.jirnai'^u seeks Board review or tiie Rc^reree's 

Order v;hicn denied claiimnu's request tor .'.dditiona,l 
disaoiiicy oenei: its, penalties and i:cos.

Op-.'.ion and 
teiT.jorary

The- issues are claimant's entitlement to tem-'Urary total 
■disabiLicy compensation after March. 5, iOoT), after tne e: tectrve 
date of claimant's early retirement, until his condition b-icoii.es 
iiedicaiiy stationary or until claimant's pnysician releases him -to 
return to regular v;ork; and whetrier penalties an>.. fees rh'ioaid ;.-e 
iaiposed for the alieyecl unreasons i.e dei.-.y i..n paymonc oii ,.imo loss 
benefit.s from February 7, 1980 to March 3, Lv8u.

In sapM'o'rt of his contention that he v,- .;ie^-i i.ea p-. oni o ; ted
trojii v.'orkin-; at hi;- regular joD >..:.tGr Fcem;;./ C, .1980, c la I,mein t 
cite''. Dr. Grodiaa'.i' s reports of Fe...r'.iary 7, i.9j0 and Eebrucry -2,
1980. RG5pt;nai, a c • a rg ues that claimant wu i oenefitc i.oi 11 ..:e
loss on Maron a, 1980 and that uny delay was cunsc-l by c la iitj.n t' s 
failure to -propc-riy notify the ei.,ployer of the reasons he sto^ c.-d 
v;orking on L-’ebruary o, 1980 until March 3th, _ne aaco payment was
made . -685-



while j.t ii-; ar<juai:iie thiiL the ciaimant nad oe>‘'a 
physic;ian to stop tallincj timbeu wiiich reijuirec ese 
saw, tile Keliciree accuiratoiy concluded that claimant 
medically prohibited trom working" altogetiier. Vne 
accuratoiy■ appiieci case law which precludes payment 
total disability benerits after the effective date- 
election to retire.

aovi of a
W cl; 5

ed by hi.
h a i i'l 

neve r
Re f e r e 
of tet.porary 

of a voj.untary

Ciarma . v/a s paid benefits fo.! alJ. oi. tno ti:>>'' loss 
■no wan entitled, from February 7, L'JRO, h.i.n last working 
the dote OJ; bis voluntary early retirement.. 7ne board 
that claimant was not ciititlc'd tc; eemporary to^,a-L disabil 
benefits after the effective date >>f his Marcii 1, 1980 
2^ 0 t ^ 0 jfi0 t. Tne Board furtnor concludes ^nat any delay i 
of benefits for the period from February /, i980 to Har^,., 
resulted from claimant's failure 
the reason he was stopping work.

w n 1 c h 
ay, to 
1 u d e s

hy

. payment 
5 , 1980

to fairly advise the employer of

Upon dc novo review, the Board adopts and afrirms the Opinion 
and Order of the Referee in its entirety.

ORBBK
The oraer of the Referee dated September 30, 1980 is affirmed.

WCB Case No.'s 79-04269 and 79-08883
DAVID R. FOSDICK, CLAIMANT
Roger D. Wallingford, Claimant's Atty.
Alan H. Johansen, Employer's Atty.
SAIF Corporation, Defense Atty.
Request for Review by Employer

m

m
APRIL 10, 1981

Previewed by the Boaro en banc.
Reed Roofing Co., Inc., (Reed) seeks [Board review of tne 

Referee's order which affirmed an order of rhe Workers' 
Compensation Department that Reed was a r.oncomply ing empi.-jyer of 
the Claimant on the date.- he was injured. '.he Board affirms and 
adopts the Referee's order with tne following qualif icat i-ons and 
additions .

Tne prcolem here is trying to put the round peg of informal 
business arrangemefits into the square hole of legal 
classifications, i.e., employee virsus independent contractor. 
Claimant was originally employed by Gary and Phil Smith, dba 
Roofsmiths A Carpenters (R&C), c partnership between the Smith 
brothers. R&C became involved with two corporations coiv..rolied by
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the same principals: Reed Roofing Co., Inc., (Reed) which
primarily installed roofing, and 2MKT, Inc., whicn primarily 
manufactured roofing. These two corporations were structureu in 
such a way tnat all employees, even those who did installing 
rather than manufacturing, were on 2MKT's payroll except for some 
corporate officers on Reed's payroll.

Starting in early December 1978, R&C worked at least 
primarily, if not exclusively, installing roofing for Reeo, The 
Smith brothers were paid on a piece-work cr fiat fee basis. They 
in turn paid claimant an hourly wage. The Smiths and claimant 
were supervised at times by Jamie Griffin who was on the payroll 
of 2MKT but was functionally an employee of Reed.

Employment for workers' compe/vsation purposes requiics 
remuneration plus right of control. ORS 636.005(31). Rc;ed's 
payment to R&C, who in turn paid claimant, is sufficient to 
establish tnat Reed paid claimant under the test of WnitIock v. 
SAIC, 233 Or. 166 (1962). Jamie Griffin's, as functionally Reed's 
employee, supervision of the Smiths and claimant establishes 
Reed's right of control.

Reed's attorney complains that, even if the Smith brothers 
were Reed’s employees, the Referee never explained "by what 
mystical process" claimant ceased.to be R&C's employee as he had 
oeen before doing Reed jobs and was "t rar.s f ormed" into Reed's 
employee while doing Reed jobs. That mystery can be solved by 
reading ORS 656.029.

ORDER
The order of the referee, dated April 30, 1980 is affirmed 

and, except as modified above, adopted by the Board. Claimant's 
attorney shall be paid, as and for a reasonable attorney fee for 
services rendered in connection with this Board review, tr.e amount 
of $450; said fee is to be paid . pursuant to the provisiohs of ORS 
636.054,and not out of.anyicompensation. due claimant. ’ ' , , '

WCB' Case No. 79-09690 'April lo; 1981

HERBERT JONES, CLAIMANT 
Pozzi, Wilson, et al. Claimant's Attys, 
Lang, Klein, et al, Employer’s Attys. 
Request for Review by Claimant

Reviewed by Board members McCaL'iister and Lewis.
T'ne claimant seeks review by the Board of the Ref ere s order 

which affirmed the employe r/carrier ’ s deni.il and afflrmeo the i^e- 
termif'.ation Order. We reverse.
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The clai^Tiant has worked for J. Wiley Co. some 18 yea :'s insial- 
ling floor coverings, a job which is quite heavy work.

Claimant suffered a myocaroiai infarction in 1955; c'.'ls 'was a 
compensable industrial claim closed without an award of .^ermarent 
disability. Thereafter, he suffered from angina.

In October 1978 he had influenza and developed congestive 
neart failure which required hospitalization. He returned to his 
regular jou in January.1979.

On February 12, 1979, claimant was carrying a carper weigning 
approximately 100 pounds up some stairs and the temporarv stair 
nave way anc Olaimant had to step pack down five steps. Tnis 
accident caused increased strain from efforts to mairitain nis 
balance. He suffered immediate angina and was hospitallzna.

CiaimanL filed a claim for this .incide.it. The carrier ac
cepted the claim. Upon his hospitalization, the diagnosis wsu 
myocaroiai ischemia, congestive heart failure and hypertension. 
Clainiant was found to have a complete left bundle branch block.
Dr. MacKay, an internist, had been and continued to be the 
treating physician.

'On June 6, 1979 Dr. Hattenhaucr, a caraiologist, examined rhe 
claimant. He reported tnac claimant's condition was a continu
ation of his October 1978 episode of congestive heart failure and 
tliat condition was not yet stationary in February 1979. Dr. Hat- 
tenhauer indicated that recurrent episodes of congestive neart 
failure do substantially worsen a cardiac condition, but ne felt 
it was impossible to tell if that worsening was permanent or tem
porary. At the time he examined claimant, Dr. Hattenhauer felt 
claimant had reached his pre-injury status.

On July 19,' 1979 Dr. MacKay, who treated claimant upon his 
hospitalization, reported that he agreed,.in part, with Dr. Hat- 
tenhauer'.s conclusion. Claimant had significant coronary artery 
disease leading to pain; however, he felt it was the cardiomegally 
incipient congestive heart failure anu left bundle branch bioex 
which was the primary disabling problems. He reported, "His heart 
simply cannot pump enough blood to meet the demands required by 
his strenuous job." He went on to state, "No surgery or more med
ication will relieve this or get him back to doing strenuous 
labor. "

6

#

In September 1979 Dr. MacKay found claimant's condition 
"stable as far as his heart failure." He further reported: (1)
Claimant cannot do heavy labor; (2) claimant's heart disease was 
not caused oy his job; (3) claimant's job exacerbates the condi
tion which progressively gets worse with time; (A) the strain on 
February 12, 1979 caused claimant to be hospitalized; (5/ when.he 
tried to return to work after hospitalization, his heart could no
longer meet the demands of its job. Dr. MacKay, based on the

%
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above findings, disagreed with' Dr. Hat Lenhauer' s conciusioii that 
claimant's condition "had returned to his previous level before 
February 12, 1979 . "

Or, September 14, 1979 the carrier denied responsibility for 
the underlying disease condition but accepted responsibility for 
the temporary aggravation occurring in February 1979.

A Determination Order was issued on October 10, 1979 which 
granted claimant compensation for temporary total disability only.

In May 1980 Dr. MacKay indicated that claimant did have rather 
severe heart disease but, with certain restrictions, could return 
to work. He was to do no lifting over 40-50 pounds but could work 
a full eight hour day.

On June 2, 1980 Or. MacKay opined the claimant's work acci- 
vities (the episode on February 12, 1979) resulted in a worsening 
of his "underlying problem," and "he was able to do more prior to 
his episode in February. Claimant's condition, according to Dr. 
MacKay, was stable, "yet he is worse than he was prior zo February 
of 1979."

The Referee found claimant's work activity on February 12,
1979 produced only a temporary aggravation of his underlying coro
nary artery disease and proceeded to affirm the denial. The 
denial only denies the underlying disease condition and admits to 
acceptance of responsibility for claimant’s temporary aggrava
tion. The Referee felt the Determination Order should be affirmed 
and felt claimant's preclusion from work could just as easily be 
the result of his underlying disease process as it could be from 
the temporary aggravation.

The Board concludes, based on a preponderance of the medical 
evidence, that the work activity on February 12, 1979 aggravated 
claimant's underlying condition. Both Dr. Hattenhauer and D'r. 
MacKay felt claimant suffered from an aggravation of the under
lying condition, but Dr. Hattenhauer couldn't say whether it was 
temporary or permanent. Dr. MacKay, the treating physician, felt 
that it was permanent in that claimant has not and will ;'iot return 
to his pre-injury status.

Therefore, the Board concludes that claimant's injury of Feb
ruary 12, 1979 caused a permanent worsening of claimant's under
lying condition which, in truth, now precludes claimant from re
turning to his employment of 18 years.

Tne Board further concludes that the medical evidence indi
cates claimant is employable. In fact, the evidence is he has 
been released to some forms of hard labor within the restrictions 
placed upon him by his treating physician. Nonetheless, the Board 
finds claimant has suffered a significant loss of wage earning 
capacity in the broad field of the industrial labor market.
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ORDER
The order of the Referee, dated July 13, 1980, is reversed.
The denial issued .by the employer/carrier is modified in that 

it is not responsible for claimanc's underlying disease but will 
be responsible for his permanent worsening of the underlying dis
ease arising out of the February 12, 1979 incident.

The Determination Order of 0cf:ober 10, 1979 is modified, and 
claimant is hereby granted an award of 60/b unscheduled disability.

Claimant's attorney, is nereby granted as and for a reasonable 
attorney fee 25% of the award granted by this order and $500 on 
the denied claim modification.

. Own Motion No. 81-0059M

BETTY JEAN McMAHON, CEAIJ'IANT 
SAIF Corporation, Defense Atty.
Own Motion Order

APRIL 10, 1981

Claimant requests the Board to exercise its own motion juris
diction pursuant to ORS 656.278 and reopen her claim for a wor
sened condxcion related to her July 17, 1974 industrial injury. 
Claimant's aggravation rights have expired.

The accompanying medical information indicates that claimant's 
current condition is related to her 1974 industrial injury and 
further indicates that her condition required hospitalization.
The carrier. Travelers Insurance Company, stated its position ty 
letter of March 26, 1981 that it was opposed to any claim re
opening .

The Board finds, based on the medical information subinitted to 
it, that claimant is entitled to have her claim reopened commenc
ing on the date of her hospitalization and until closed, pursuant 
to ORS 656.278.

IT IS SO ORDERED.
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WCB Case No. 77-07336 APRIL 10, 1981

GEORGE PLANE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attys.
SAIF Corporation, Defense Atty.
Request for Review by SAIF 
Cross Request by Claimant

Revieweo by Beard mernbeTS McCallister and Lewis.
The SAIF Corporation (SAIF).3ei:;ks Boaro revie.of ti',ar portion 

of the Referee's Opinion and Order which awards 30% unscheduled 
permanent partial disability as a result r.f aggravation ci the 
claimant's 1974 injury. Claimant cross-.appeals, asserting that 
.I'iaimant's deteriorating mental condition represents an aggrava
tion uf his prior injury and that claimant has become, as a re
sult, permanently and totglly aisabled; claimant contends that he 
Is entitled to an award of permanent total disabil.ity.

The sole issue raised on appeal is the extent of claimant's 
disabilities based upon a psychiatric condition which is alleged 
to be a "dry aggravation" of claimant's previous conditson.

The inicial claim was closed by Determination Order dated 
April 23, 1975 which granted time loss benefits from August^2d, 
1974 to April 2, 1975 and which awarded permanent partial dis
ability equal' to 50fa unscheduled disability to the low back. On 
appeal, tne Court of Appeals, on August 1, 1978, upheld tne 
board's Order on Review which modified the Referee's June 28, x978 
award and which granted 55% unscheduled permanent partial dis
ability to the low back.

In granting an award for aggravation in tne instant case, the 
Referee relied in part upon the report of Or. Robert C. uuther, a 
consulting psychiatrist who examined claimant on October 
in. concluding that claimant suffered a worsened condition oy 
son of his deteriorating mental state.

6, 1978 
rea-

The Board notes that Dr. LuthiT conceded that his evaluation 
was purely subjective in that "this is difficult to assess objec
tively, and this thereby has to be pretty much arrived at on the 
basis of history and other medical reports." The Referee properly 
concluded that Dr. Luther's evaluation was for the purposes of 
litigation only, and properly denied the claim for payment of his 
Dill for medical services as well as denying attorney's fees in 
connection with that medical benefits issue.

The Board disagrees with the Referee's conclusion that Dr.
I.other's report -adequately supports the lay testimony to tne ex
tent needed to justify an award of permanent partial disability 
for an aggravation, vjhile Oregon statutes provide that "a phy
sician's reoort indicating a need for furt.her medical services or
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additional compensation is a claim for agyravation," ORS 
656.273(3), Or. Luther indicated neither. To the contrary, he 
Oeiieved that the claimant was "noi: amenable to treatment" and 
that the claimant did not see it (the presence of some psycho
pathology) as being a part of his current (1573) condition."

In view of claimant's denial--whether subconscious or 
actual--of any psychopathology in his own situation, it becomes 
difficult to comprehend why he later, at the time of his April 
1975- hearing, changed his opinion as to his own me-"ital state.

More to the point, a claim for aggravation based upon an al
leged worsening of claimant's mental conoition in the absence of 
proof of a causal relationship to the 1974 iiijury, cannot oe up
held. In the entirety of Dr. Luther's report, nowhere can there 
be found any indication of a causal relationship between the 
claimant's 1974 injury and any psychiatric disorder he may now 
nave. The only mention of the 1974 injury was the following 
comment by Dr'. Luther:

"You are familiar with the injury and the subsequent
treatment, so I will not review that here." (Lx. E, p,2)

Presumably, claimant contends that claimant's alleged mental prob
lems are linked to his physical complaints remaining'as ^ result 
of the 1974 injury. Yet the only reference to claimant's pnysical 
condition by Dr. Luther was that the claimant was "quite preoc
cupied with his physical condition" and that "this is verified by 
tne M.M.P.I. (Minnesota Multiphasic Personality Inventory) oro- 
flie."

The mere fact that a claimant has a "signifleant amount of 
anxiety and apprehension about his health and the future in gen
eral," as observed by Dr. Luther, falls short of proving that the 
anxiety and apprehension was caused by an earlier injury or re
sidual physical problems. It is common for elderly citizens who 
do not enjoy perfect health to have similar anxieties ano appre
hensions.

There is some indication that claimant's history of neurosis 
dates back as far as 1942 when he received a medical discriarge 
from military service because he was "psychoneurotic." A "psycho
neurosis" is defined as an emotional disorder due to unresolved 
conflicts, anxiety being its chief characteristic. The anxiety 
may be expressed directly or indirectly, a? oy conversion, dis- 
olacement, etc. In contrast to a psychosis, a psychoneurosis does 
not involve gross distortions of external reality or disorgani
zation of personality and is sometimes called a neurosis, 
norland's Illustrated Medical Dictionary, 23th Ed., p. 1263. Dr. 
“u L he r diagnose a claimant 's condition as a "neurosis mixed witn 
some anxiety, depressive and psychophysiological components."

m

m
-692“



#
While Dr. Luther believed'the claimant's problems were mixed 

with "psychophysioiogical compenents"--i.e., having bodily symp
toms of a psychogenic origin as opposed to organic--the mere fact 
that claimant had become psychosomatic (another term usea for psy^ 
chophysiologic) in no way establishes that claimant's mencal prop 
lems were directly related to his physica.l injuries. It is even 
conceivable that claimant’s neurosis, as observed in 1978, was an 
exaceroation of his 1942 neurosis urought on more by tne aging 
process than by any intervening traumatic injury.

Dr. Luther's report in no way ventures what disabling effect, 
if any, the psychiatric problems may have had on the claimant's 
ability to work. Tne mere existence of a neurosis or of psycho
pathology, with no practical impact on a claimant's earning cap- 
acity--even if found to be compensable--i.e., causally related to 
the 1974 injury--would not justify an award of permanent partial 
disability. Absenc medical opinion of a causal relationship or 
supporting medical evidence of a resultant disability, it is 
difficult to envision how a claim of aggravation based upon that 
mental.condition can survive.

m

While the adequacy of a physician's report is not juris
dictional, ORS 656.273(7), a causal relationship between the 
original injuries and his subseqLient condition must be estab
lished; and, even if claimant sustained his burden of proving a 
causal.relationship, it must then be established that some dis
ability or incapacity actually resulted. In this case, claimant 
has failed to prove diminished earning capacity.

Without a showing that some disability actually exists--over 
and above tiie disability previously rated and upheld by the Court 
of Appeals--no‘award for aggravation can be supported. It should 
go without saying that a disability award must first be predicated 
upon the existence of a disability.

The Board concludes', upon de novo review, that the claimant 
failed to establish by a preponderance of the evidence that his 
psychiatric disorder, if any exists, was causally related to his 
1974 injury, or that his mental state has caused any additional 
disability or loss of earning capacity. Absent these elements of 
proof, vital to an award for aggravation, the Board must conclude 
that the Referee's award of unscheduled disaoiiity for aggravation 
of claimant's condition must be reversed.

ORDER

m

That portion of the Referee's order dated April 30, 1980 which 
awarded 80%, or 256 degrees unscheduled permanent partial dis
ability, is hereby reversed.

The remainder of the Referee's order is affirmed.
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ARNOLD F. WYTTENBERG, CLAIMANT 
Gary Kahn, Claimant's Atty.
Daniel L. Meyers, Employer's Atty. 
SAIF Corporation, Defense Atty.
Own Motion Referring for Hearing

Own Motion No. 81-0050M April 10, 1981

#

Claimant seeks reopening of his claim for a November 27, 1974 
industrial injury.' Aggravation rights attached to that claim have 
expired. The claimant believes his condition has worsened and is 
causally linked (or related) to the 1974 compensable injury. He^ 
requests the Board review the claim under its own motion autnority 
pursuant to ORS 656.278, .

Claimant filed an 801 on December IS, 1980 for an occupational 
disease occurring around September 10, 1980 against his then em
ployer, Garrett Freightlines. This claim is presently pending in 
the Hearings Division upon a request for hearing by claimant.

In the interest of all parties concerned the Board is refer
ring this own motion claim to the Hearings Division to be heard on 
a consolidated basis with WCB Case No. 81-01180. The Referee is 
to hold a hearing and take evidence to determine whether claim
ant's current hernia condition is related to his 1974 inuustrxai 
injury, his 1980 occupational disease claim or neither. When the 
nearing is closed the Referee is to issue a separate appealable 
order on the 1980 claim and to have prepared a transcript of the 
proceeding and submit it to the Board, together with his recom
mendation for' the disposition of the own motion claim.

m

IT IS SO ORDERED.

WCB Case No. 80-05930

GARY A. GETMAN, CLAIMANT 
Jeffrey Mutnick, Claimant's Atty. 
Daryll E, Klein, Claimant's Atty. 
SAIF Corporation, Defense Atty, 
Order

APRIL 13, 1981

The claimant, by and througii his attorney, requested the 
Board to exercise its own motion jurisdiction, pursuant to ORS
656.278 and reopen his claim Cor a worsened condition related lo 
nis industrial injury of December II, 1971.
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On July 10, 1980 claimant was hospi ta 11 x-ed and underv/ent 
surgery for removal of the internal fixation. The carrier denied 
ORS 6 56.245 medical services on tno rather perplexing grouHv'i tnat 
claimant's aggravation rights had run.

Claiirant requested a hearing on -that cJenial which is set 
before Rei^■ree James P. Leahy for May 1, lyBl. The Board hereby 
instructs- tne Referee, after he has held his hearing on ine aoove 
issue, to submit a copy of his Opinion and Order tO' the .>-)ard. 
Upon receipt of tne Referee's order the Board will proce-.v. on the 
claimant's request for the Board to exercise its own moti.on 
j u risdict ion.

IT IS SO ORDERED.

Claim No. C 363657 APRIL 14, 1981

ERNEST GAGE, CLAIMANT 
SAIF Corporation
Amended Own Motion Leternination

The Board issued its Own Motion Deuermination in the above 
entitled matter on February 25, 1981, and in that order the Board 
did not grant any compensation for temporary total disability to 
the claimant because of insufficient information concernj.ng 
claimant's employment status or lack ther^^of.

On March 25, 1981 the Board received, from claijnant's 
employer, the dates claimant was off work for his hospitalization 
and surgery.

The Own Motion Determination is hereby amended to reflect:

Claimant is granted compensation for teii.porarv 
total disability from July 31, 1930 through 
November 2, 1980.

ir IS so ORDERED.
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Own Motion No. 81-0026M APRIL 14, 1981
#

EVERETT W. GREVE, CLAIMANT
Richard T. Kropp, Claimant’s Attorney
SAIF Corporation
Own Motion Referred to Evaluation Division

Ciaiiric'-inL requests that the Board exercise its own motion jur
isdiction pursuant to the provisions ot ORB 656.278 and I'.'Open his 
claim £or a worsened condition related to his inuusurial injury of 
Marcn i, 1961.

'.L‘nc meoicdl documentation of record uoos not establi 
sened condition but does indicate that claimant iias perm.-, 
tial disability of his lumbar spine related to nis log in

■ h a 
•; 111 
u r y

.; o r - 
pa r -

'i’his case i.s being referred to the Evaluation division of the
Workers', Compensation Department to determine ciaim-.^nt'o 
wage earning capacity due to the permanent impairment of 
bacK. We request Evaluation Division to submit an aivir 
to the Board.

, o s s . i. .is lov, 
y r a 11 ri g

IT IS SO ORDERED.

#
Claim No. B 96609 APRIL 14, 1981

ELMER HICKEY, CLAIMANT
Welch, Bruun & Green, Claimant's Attorneys 
SAIF Corporation 
Amended Own Motion Order

The Board issued its Own Motion Order in the aoove entitled 
matter on March 30, 1931. in order to clarify that order, we 
amend that portion of, the order granting claimant lOi loss of an 
arm for unscheduled disability to:

‘'...claimant is entitled to an -rward of 70% 
loss of an arm for unscheduled disability. This 
award is in lieu of ail prior awards granted,"

IT IS SO ORDERED.
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Own Motion 81-0066M

STEPHEN L. LAWHEAD, CLAIMANT 
Own Motion Order

APRIL 14, 1981

Ciaimaat requests the Board to exercise its own motion juris
diction pursuant to ORS 656.278 and reopen his claim for a wor
sened condition related to his industrial injury of February 12, 
1969. Claimant's aggravation rights have expired.

The medical reports submitted in support of claimant's re
quest are insufficient to establish a causal relationship between 
claimant's current condition and his industrial injury of February 
1969.

A meaical report of February 24 , 1981 from Dr. liopkins inai- 
cated on December 1, 1980 claimant was hospitalized and haa a .lam
inectomy. By a report of March 3, 1981 Dr. Misko indicated he saw 
claimant at the hospital on February 10, 1981.- Claimanc gave a 
history of recurrent back and ley pain in the summer of 1980 wnich 
resulted in hospitalization and surgery in November 1960. Then 
Dr. Misko concludes:

"Since the patient's sympto.as die not clear 
following the laminectomy in November, it is my 
conclusion that• he-'had.'a ruptured disc at L-5S-i 
throughout his recent illness dating back to che 

.summer of 1980. I, therefore, feel that he had a 
true aggravation of his previous condition and 
that he should receive, time loss for any ti.iie 
missed from work during the fall of 1980 up until 
the present time." (empnasis supplied)

The Board concludes that Dr. Misko's opinion is not suffi
cient to provide the necessary causal link of claimant's need for 
hospitalization and surgery in 1980 to his 1969 injury. Claim
ant's request for the Board to exercise its own motion juris
diction is denied.

IT IS SO ORDERED.

Claim No. C 300516

JAMES R. McCOOL, CLAIMANT
SAIF Corporation
Own Motion Determination

APRIL 14, 1981

# The Board issued an Own Motioi'i Order on October 28 , 1980 cind 
reopened c.:aimant‘s claim for a worseneu condition related to his 
industrial injury of. April 21, 1971.
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The claim has now been submicced lo;: closure, and ic is the 
cecommendacion of the Evaluation Division of the worKecs' 
Compensation Department that claimant be yranced compensation for 
cernporary total disability from deptemoer Lo, 1980 throu’-j'h 
February 6, 1981 and to an additional award of 20'i compenoation 
for permanent partial disability, making a total award of 70% 
unscheduled disability. The Board concurs with tnis 
recommendation.

IT IS SO ORDERED.

Own Motion No. 81-0030M APRIL 14, 1981
JESSIE QUINTEROUS, CLAIMANT 
Hewlett-Packard, Claimant’s Attorney 
Own Motion Order

Claimant requests the Board to exercise its own motion juris
diction, pursuant to Oi<S G56.278, and reopen his ciaim for a wor
sened condition related to his May 6, 1974 industrial in_,cry. 
Claimant's aggravation rights have expired.

The medical report of Dr. Tea L causally l.ink.. c in iir..,;n L' s cur
rent condition to his industrial injury. I'hie i.ioard concludes chat 
claimant's claim sliould be-reopened effective January 6, 1981 un
til closure is proper pursuant to ORS 656.278.

IT IS JO ORDERED.

Own Motion Order 
No. 81-0057M

APRIL 14, 1981

RAIMO K. TILA, CLAIMANT 
Tom Hanlon, Claimant’s Attorney 
Jerry McCallister, Defense Attorney 
Order

The claimant, by and through his attorney, requests the Board
to exercise its own motion jurisdiction pursuant to ORS 656.278 
and refer his claim to the Hearings Division to oe consolidated 
with a pending request for hearing on the issue of ORS 656.245 
medical care and treatment. Claimant's aggravation rights have 
expi r -■d.
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#
The Board finds no justification for referring this case to 

hearing. The Referee is scheduled to hold a hearing on Case
No. 80-05771. The Referee is to provide the Board with a copy of 
his Opinion and Order on the issue of OKS 656.245 medical care in 
that case. Upon receipt of the Referee's order, the Board will 
consider claimant's' request for own motion relief.

IT IS' SO ORDERED.

WCB Case No. 80-09915 APRIL 15, 1981

ROBERT T. ANDERSON, CLAIMANT 
Merten & Saltveit, Claimant 
SAIF Corporation 
Order of Dismissal

A request for review having oeen duly filed witn the Workers 
Compensation Board in the above-entitleu matter by the claimant, 
and said request for review now having been withdrawn,

.'.'T IS THEREFORE ORDERED that the request for review now pen
ding defore the Board is hereby dismissed and the order of the 
Referee is final by operation of law.

WCB Case No. 78-07194 APRIL 15, 1981 
JUANITA CLARK, CLAIMANT
Malagon, Velure Yates, Claimant's Attorney 
Wiswall, Svoboda, et al. Defense Attorney 
Order on Review

Reviewed by Board members McCallister -.ind Lewis.

•,5-.e employer seeks Board review of the Referee's order v/nich 
orderea the SAIF Corporation (SAIF) to accept the claim a;v^ com
mence payment of compensation for temporary total dxsabi.lity on 
May 17 , 1978 and assessed a penalty of xOl all tempora/y total 
disability compensation due and owing claiiTiant frofii May i /, 19'' ; 
to the date of the denial, January 4, 1979.

The Board reverses the Referee's order.

m
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T'.iore IS not one iota of laedicai eviLience ir; this t'.. oord to 
support claimant's contention that the condition which ^uir:.! 
nospi taii^ation ivi May 1978 was related to her accepted ,,.n~ 
disabiin-j work xnjury of February i9 77 .

#

In his medical reporc dated Kovember 
ports :

1978, Dr. S eitz re-

"In reviewing this patient’s history, I can
not with any certainty relate h-..r pres^nt 
low back pain with any single wor.< episode. 
She has a history of back pain preciating her 
back pain at work and her exacerbation of 
back .pain v;ith radicular symptoits occu. roc 
while riuing in a car.
"i cannot state that the proolems wnicn 
Juanita is having presently are directly re
lated to the incident at work
1977. ■■

February

ijc. young in his report of June 2d, 1979 makes no i,.,.ntion of 
claimant's current condition at that time bein.j related to her 
1977 industrial injury.

The only evidence of a work relationship is cialmanr.'s te.sti- 
mony. In this case, claimant's testimony is insufficient to carry 
the burden of proof. The failure to produce adequate meoica] evi
dence of a causal relationship is ratal to claimant's ca-.e. The 
denial issued by SAIF is approved.

ORDER

The order of the Referee dated May 14 , 1980 is.reversed in 
its entirety.
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WCB Case Ko. 79-09167 APRIL 15, 1981

MINER HARRIS, CLAIMANT
James P. O'Neal, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members iMcCallister and Lev;is.
Tne claimant and the SAIF Corporation (SAIF) seek oo.iird 

review of tne Relereo's order which granted claimant an award ’^i: 
60'^ unscheduled disability. Claimant • contends that this iward is 
inadequate. The SAIF contends the awacdis uii j us t L f leci aiic' the 
Determination Order award was proper. The Board agrees w;th the 
SAIF's contention. We reverse.

The evidence indicates that prior to claimant's October 2d, 
1978 industrial injury in the casvj before us, he nad und-.. igcuie 
three back surgeries: A laminectomy and fusion from L4 lo the
sacruiii ana a surgery for pseudoarthrosis. Claimant's prior 
industrial injury' resulting ir. these surgeries occurred in 1964. 
he was unable to return to gainful employinent for five rncjlrs. 
Clainiwint testified he continued to have back prooleiiis, ann when he 
returned to work as a driver after five years of non-emp Levyrner't, 
at first he was on a restricted v;ork schedule as he couid only 
drive a couple of hours at a stretch. The surgeries ano 
claimant's inability to return to v/ork over a long period of uime
indicate 
to truck 
1978 and

the severity of that injury, 
driving full time and worked 
hasn't worked since.

In 1969 claimant oid return 
until tj:iis injury ^n. Occober

The in.jury before us was originally diagnosed as lui'.bosacral 
sprain aggravating the prior surgical procedures. Dr. Suez and 
Dr. Wilson both recommended vocational r>. .".abilitation to j.ighaer 
employment. Claimant was restricted to a job not requiring 
lifting over 20-25 pounds, nor any bending or tv;isting.

By a medical report of June 22, 1979, Dr. Suez indicatea that 
within sixty days, claimant would be stationary and will iiave 
reacned pre-aggravation status.

The Board feels that the award granted by the Refer'/o of 60-^ 
unscheduled disability is excessive for the residual eftects of 
this injury and its relationship to claimant's loss of w.:.ge 
earning capacity. The Board concludes that the award grUi'jted by 
the Determination Order of 40-1 unscheduled disability adtjquately 
compensates this claimant for the residuals of this induscrial 
injury. '
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ORDER
The order of the Referee dated October 15, 1580 is reversed. 
The Determination Order dated October 2, 1578 is affirmed.

WCB Case No. 80-00345 APRIL 15, 1981
ROLEOTH M. HILEMAN, CLAIMANT 
John C. DeWenter, Claimant's Attorney 
J.W. McCracken, Defense Attorney 
Order on Review

Revie'A'c-d by Board members McCallister and Lewis.
The cxsimant seeks Board review of thi.- Referee's oider wfiich 

grar.tca; claimant an additional award of ansc.'ifeduled disability
for a cotal award to date of 30% unscheGuLeM low Lack, Hi id-bac-;.
nectv, left and rignt shoulder disability. llaimar.t ccnV-erids ho is 
entitled to a greater award of unscheduleu ‘iisaoility and is also 
entitled to scheduted disability awards. hi;.- modify the t.eferee's 
order.

:!iis ci.aimant was employed as a bulloocer . orator -for ;/cyor- 
iiaeuser, an'.4 on liacch 21, 1978 he was sti."uc< Ky a landslide wr.icn 
pusnos his bulldozer off tne road and cause .i-ullipl'. in juries.

A Ootei;min<ution Order of Deceirber X7, 19'^9 cloimar.c
10% ^ow oacK disability and an award of 5% for lo.ss of the loft 
arm. Ciaiuv.mt contends ho is entitled to schcb.iled awards for. 
loss of fur.ction of his right arm, right nip anrl leg and '.eft h'^p 
and leg. V.‘he Board finds the medical evidence i.s silent as to any
loss of funCtTon of claimant's right hip end leg or left iiip as'i 
leg, and claimant has failed to prove he ha.i sustained any permin- 
ent partial disability to these scuedulcd ;',ieiin>'br.

The Board is persuaded, that claimant has sostainee a loss of 
function to his right upper extreuiity. howevi.-i, tiio only rnociical 
report which, deals directly with tnis issue is tliae of Dr. Btain- 
sby. In Dr. Stainsby's report of April Is, 197‘J ho eac<ea peririan- 
ent partial disaoiiity to the rignt upper extremity as ir.c'derat-: 
becau.'.e of residuals of ulnar nerve paresis. Ti..s repcri: is not 
detailed and doesn't describe the types of functions of that ex
tremity wiiich is now restricted. Theref'.v'.:- celt tnat, ba.:ed 
on tnat report and the lay testiricny, claimant is entit-.eh uo 20% 
loss of the rignt arm.- We note that the Oe te r Jii.’iiat ion \;rcier gran
ted an award to the left arm whies we feehl must h_*vG been in error 
as there are no medical reports .rn evidence of :iny loss of func
tion to that scheduled member.

m

m
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#
On claimant's loss of wage earniii'j cap:u;i':y for the residuals 

of his injury to the-unscheduled hody areas, '.ve concur with the 
i-ieferee's award an<:i his rationale regarding a single award for the 
combined affects of all unscheduled injuries on claimant's wage 
earning capacity.

ORDER
The order of the Referee dateu July 28, ld80 is modified. 
Claimant is hereby granted an award of 20% loss of tne rignt

arm.
Claimant's attorney is granted as an attorney fee tiie sum of 

25% of the increased compensation granted by this order.

m
WCB Case No. 79-10885 APRIL 15, 1981

WALTER E. HUBBLE, CLAIMANT 
Olson, Hittle, et al. Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by Board members' McCallister and Lewis.
The claimant seeks Board review of the ueferee's otcer which 

affirms the SAIF Corporation's denial of claimant's claim, for an 
alleged compensable condition arising out of his employmc-.'^.t.

The Board affirms the conclusion reached oy the Re "i: e e.
Claim.-.nt, at the time of the alleged injur.. , was .merely '-.Dikinj 
down a level corridor when his knee suddenly "gave out or. him."
Dr. Gorow reported on July 25, 19B0 that tiie injury to t.\ knee 
was relatea to claimant's work and that •>" .;.n imant was waj-.ing sown 
a corridor "when u. .isual stress to his left knee vcaused it to give 
way." (emphasis added) There was no oviuence or any un^.u^uai 
stress either in claimant's testiinony or tne histories 'C:.'t he 
gave. Dr. Raesche reported on July 29, ij80 that inoiviuu.als may 
tear tne cartilage in their knees when walking and tWiSciug; a 
certain amount of twisting occurs with normal walking inut more so 
going up or down stairs, or on wet and siipperly surface-;..

In Rogers v. SAIF, 289 Or. App. 633, tne court adopted a 
"unitary" approach to causation. Applying Kogers, it cann.ot '-'e 
said the injury arose out of conaitions of employment or is caus- 
.iliy linkep to conditions of employment under either an occidental 
injury or occupational disease theory.
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I'lie Bo :, jd concurs witn the Referee‘s decis: ;n that c ' s
knee condiuion is not causally liked to employment with ::his em
ployer.

ORDER
The order of the Referee dated August 26, 1980 is aiiirmed.

WCB Case No. 80-02390 APRIL t5. 1981

THOMAS A. RUDOLPI, CLAIMANT 
Zafiratos & Roman, Claimant’s Attorneys 
SAIF Corporation 
Order on Review

Reviewed by Board meinbers McCallister ...nd Lewis.

:'ne SAIF Corporation (SAIF) seeks Board review of tt^.- 
Referee's order vmich granted claimant comoensat ’ ,)n for .'O rmanent 
total 'iisaoility. SAIF contends the awar..i granted is exc: ssiv-:>. 
We j.iodify tiie Referee's order.

Ciaiiwant was employed as a fireman and injured his '..ow bacx 
on May I, 1979. Claimant has had arms, low back .jnd sh'‘>ulder 
problems for over 20 years.

The medical evidence in this case doe 
of permanent total disability. Dr. Reimor 
preclucied from returning to his long tiiiio 
fighter i'jut rated nis loss of function of 
injury as mild. The Orthopaedic Consultan 
function of his low back as mild and felt 
capable of returning to gainful eiapioyment 
recommended vocational rehabilitation. Dr 
claimant "[Permanently impaired" and "medic 
work as a foreman and indicated cinimant n 
job like desk or bench work. • (ie was to 
oending fron; the waist and no lifting over

3 not justify 
indicated clci 

professior. as 
nis low bact f- 
ts rated to cal 
that claimant w 
at light work 

. McLaughlin f 
ally unsuitabi'.: 
e e d e d a less s t 
ro;>tr icted to 
L5 pounds.

aware 
rant was 
fire

n m c 'i i s 
..OSS of

.ina 
ind 
" for 
ress f:
l;0

The evidence further discloses thac claimant has mao'..- very 
little effort to seek light employment. Claimant is in liced ci: 
vocational job placement or assistance in finding employment
within his physical capabilities including the difficulty he has
with his neck from 
case herein.

1978 industrial injury not .related !:o the
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The Board concludes that claimant would be odequate'i ' 
compensated oy an award ol 65% unscheduled disability. C.aiin-i i: 
nas riot proven ent i tleinetit to an award oi; permanent total, 
disability barbed on the medical record and iie cwuld return to 
light work. Claimant has not shown good motivation for a return 
to employment within his physical capabilities.

OJdidH

Tne order of the Referee dateo Septeiiioer 24, lyBO modified

Claimaiic- is hereby granted an award c-f unscheduled low
back disability. This award is in lieu of all prior awarils.

Claimant's attorney is granted as an attorney fee 2:Zi of the 
compensation awarded by this order.

WCB Case No. 80-04610 APRIL 15, 1981

DOUGLAS K. SCOTT, CLAIMANT 
Terrence O'Sullivan, Claimant's Attorney 
Marcus. K. Ward, Defense Attorney 
Order of Dismissal

A request for review having been duly filed with the /vorkers 
Compensation Boara in the above-entitlea matter by the claimant, 
and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now pon
ding before the Board is hereby dismissed and the order of the 
Referee is final by operation of law.
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WCB Case No. 80-01854 
WCB Case No. 80-01855

'VENBA J. 'SHACKELFORD, CLAIMANT 
Mike Dye, Claimant's Attorney 
Gary D. Hull,. Defense Attorney 
Order on Review

APRIL .15, 1 981

A request for review having been duly filed with the Workers' 
Compensation Board in the above-entitled msitter ;jy .the SAiF 
Corporation, and said request for review nov; having been withdrawn,

LT IS THEREFORE ORDERED that the request fc.: revie..' iiuw pen
ding before the Board is i^ereby dismissed and the order of the 
i^eferee is final oy operation of law.

WCB Case No. 80-00517 APRIL 15, 1981 

WILLIAM A. TEAL, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorney 
SAIF Corporation 
Order on Review m

The claimant has submitted to the Board a Motion for Recoa- 
sideration of its Order on Review dated March 26, 1981. after re
reviewing Che record, the Board concurs with the contentions m-i.'e 
by claimant.

Claimant, in his Motion, contends that the SAIF CoLpc<ration 
unilaterally terminated temporary total disability compe:'if^ation. 
The record indicates that SAIF did not unilacerully ter;:u..aate com- 
pensation--it totally failed to process tr.) clai .. SAIF not only . 
failed to properly process the claim in tne firsc instance; after
receipt of the 801, but it failed to commence any compensation
oenefits wc.atsoever, even after ordered to do so by a R0:':ree.
The record indicates SAIF made no payment to this ciaima.'.c until
almost two years from the date of the.claim.

Based upon reconsideration of this case, the Board concludes 
that the penalties assessed by tjc.. Referee in his order we-re 
proper; we affirm and adopt his order.

The Board failed to grant claimant's attorney a fee. SAIF 
appealed to the Board atm did not prevail; claimant's attorney is 
entit.. ed to a fee. We now correct our Oraer on Review .'.’C follows: #
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..ORDER

The order of the Referee dated August 28, is aH-ir;n-..'d in
i t s e n t i r e t y.

Claimant's attorney is hereLy granted as and for a reasonable 
attorney fee for his representation at this Board reviev/ the sum 
of $oj0, payable by the SAIF Corporation.

WCB Case No. 80-01464 APRIL 15, 1981 

WILLIAM D. VAIN, CLAIMANT
Flaxel, Todd, & Nylander, Claimant's Attorney 
Schwabe,• Williamson , et al. Defense Attorney 
Order on Review

Reviewed by Board ineinoers McCullister siid Levis.

The cmpl oy ,jr, Sears, seeks Board revie\/ of that porrdon of 
the Referee's order which granted claimant an award of Jih-j un
scheduled disability. The employer contends the award i.. exces
sive. The Board agrees and the Referee's order is modified.

Tne evidence indicates claimant worken one week for tnis e.‘>- 
ployer, and on October 20 , 1979 he was loading a freeijer end in
jured his low back. He had a prior low back problem in 1977 and 
was off work for six months. The diagnosis from the injury befcre 
us was lumbar sprain.

claimant treated v;ith two docrors. Dr. Mang, a clir i roorciCtor,
ana Dr. Bert, an orthopaedist. Dr 
return to v/ork with no lifting ov ' 
tions on bending and stooping. Dr 
imoairment as minimal.

Bert releaseci ciaimaP.e fo'" a 
30 pounds and ',/itn i^atric- 
Berc rated claimant's low ban

Claimant' went to work as an apprentice baker on Jurie 15, 1980
for Albertson's. Claimant testified he quit Sears oecaus-..- iic hurt 
his back an.d the job v/as physically too (.. ..■mandin'., for one person, 
'this testiiiiony was less than candid. An employee of Sea::s' testi- 
fled claimant told her he quit (i j becaus.; he coi.-Ldn't i.andle x\)e 
merchandise alone and (2) because he could make more money on un
employment .

The medical evidence indicatjs claimant's impairment froit 
this injury is minimal. Claimant is 41 years of with a high
school education plus two years of community college. He has a 
varied work background. The apprenticeship baker job claimant was 
perfoiming' at the time of hearing could not be classifiei-1 as 
"light" work, and he is working full cimo.
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The Board finds the Referee’s award excessive. Cia ■ ;;ant ' 
injury in October 1979 was not s'.evero;.it required no hc:u..taliza 
tion and no surgery. Claimant retains' a capacity to ear-'^ in tae 
broad field of industrial occupations. . Ho has not lost inuch in 
the way of earning capacity from the residuals of this industrial 
injury. The Boare concludes claimant would be aaequately .compen
sated by an award of 15% unscheduled disability.

#

ORDER
The order of the referee dated August 7, l!^bO is moiiified.

Claimant is granted an award of 43° for 15% unsch’-'auled d.Loa 
Diiity. This award is in lieu of all prior awards granted.

WCB Case No. 77-00013 APRIL 16, 1981

BARBARA CLARK, CLAIMANT
Warner Allen & Assoc., Claimant's Attorneys 
SAIF Corporation .
Order on Remand #

On March 16, 1981 the Board received a copy of the Judgment 
and Mandate from the Court of Appeals which returned the c.oove 
cause to tiie Board pursuant to the Court's January 26, 19r;l op
inion. In compliance with the Court's opinion ana mandate, the 
Referee's order of November 29, 1979 is reinstated with tae excep
tion of the penalty assessed, which is deleted.

IT IS SO ORDERED.

WCB Case No. 79-08164 APRIL 16, 1981

RUBY J. HAMPTON, CLAIMANT 
Bernard Jolles, Claimant's Attorney 
Joel Beerman, Defense Attorney 
Order on Review,

Reviewed by Board members Barnes and Lewis.

The claimant seeks Board review of the Referee's order. 
Claimant seeks increased compensation for a 1976 industrial injury 
CO her left hand; a finding that the shoulder problems which arose 
subsequently are causally' linked to the 197b left hand iniury; and 
increased temporary total disability payments.
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The Board agrees with the Referee's conclusion that uhe-prior 
award to claimant of 60° for 40% loss of use of her left nand and 
forearm is adequate. A doctor who nas treated claimant since her 
1976 injury. Dr. Smith, reporte'd that claimant "nas more use of 
her hand" now than at the. time the prior award was made. Admit
tedly, two doctors who examined claimant for the first tiiue in 
1979 provided evidence that would support an increased di.sability 
rating for claimant's left hand and foreai.n. The Board finds the 
analysis of the treating physician more persuasive.

We turn to the question of claimant's left shoulder. There 
is no question that, starting sometime before April 1979, the 
claimant began to experience pain in her upper left arm and'left 
shoulder. The question is whether claimant has established a 
causal link between the 1976 injury to her hand and her 1979 prob
lems with her shoulder.

Claimant's 
fingers. Medica 
or nerve damage, 
above her left e 
many doctors who 
even rar-fetched 
fingers without 
the onset of sho 
ded that c-aiman 
nand injury.

1976 hand Injury was a puncture wound to three 
1 reports at that time stated there was no tendon 

The claimant was thereafter free of any symptoms 
Ibow for a year and a half or more. None of the 
have examined claimant has any explanation, or 
theory, of how a 1976 puncture wound in three 

ligament or nerve damage could conceivably cause 
ulder symptoms in 1979. The Board is nor persua- 
t's shoulder condition is causally linkea to her

Claimant's argument for addifional temporary total disability 
compensation presents a somewhat novel question: Shoula temporary
total disability compensation be terminated on the date of a clos
ing medical examination, the results of which are not then com
municated to the worker, or instead on the later date that the 
worker first learns he of she was found to be stationary at the 
time of the closing examination?

Claimant was examined by the Orthopaedic Consultants on No
vember 13, 1979. So far as she knew at that time, she was unable 
to work per instructions from her treating physician. Claimant 
testified, and we believe, that none of the examining team at the 
Orthopaedic Consultants told her differently on November 13. In
deed, it was not until December 5, 1979 that the doctors at the 
Orthopaedic Consultants sent a report of tneir examination of 
claimant to the employer. A date stamp indicates this was re
ceived by the employer on December 10. There is no indication 
that d copy of the report was sent to claimant.

Apparently in response to the Orthopaedic Consultants' re
port, the employer sent claimant a letter dated December 14 in
structing her to return to work on December 17. Claimant tesei- 
fied, and we believe, she did not receive this letter until Decem
ber 18 and returned to work that same day.
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The Determination'Order terminated claimant's temporary total 
disability compensation on November 13, the date she was examo.ned • 
I'jy the Orthopaedic Consultants. Ordinarily, as an administrative 
convenience, it is proper to terminate temporary cotal disabiiicy 
compensation on 'the date of a closing medical examination that 
finds the worker medically stationary. Not only is shis conven
ient, it is reasonable because most workers are probably told, us
ually at that' time, by most doctors that they are being released 
to return to work.

But that general approach, proper in most cases, produces an 
injustice in this case. Under the terms of the Determination Or
der, claimant could have had no income from November 13 to Decem
ber 18 due to circumstances beyond her control. She did not work 
during that period because the last doctor to speak to her on the 
subject had told her hot to' work. Claimant returned to work the 
same day she was told she had been medically released to do so.
The Board concludes it would be grossly unfair to deny claimant 
temporary'total disability compensation until her return to work 
under these circumstances.

ORijER

I'he order of the Referee dated June 22 , 1980 is modiried to 
provide that claimant is entitled to temporary total disability 
compensation from November 13,' 1979 to Decemcer.lB, T979; less 
amounts paid. ' ’ '

In all' other respects, the Referee's order is affinvied.

Claimant's attorney is entitled to 25% of the increased com
pensation ordered as and tor a reasonable attorney fee, not to ex
ceed $300 .

WCB Case No. 77-02741 APRIL 16, 1981 '

THOMAS L. ORMAN, CLAIMANT
James D. Vick, Claimant's Attorney
Schwahe, Williamson, et al. Defense Attorney
Order on Review

Reviewed by Board members Barnes and McCai ster. .

The claimant seeks Board review of the Refeiee's or.'.nr which 
affirmed the denial of the employer/carrier. The sole issue ;s 
Whether, au the time of his alleged fall, claiman'- was a subject 
wor ke r .
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The cecord is obscure. Claimant did not testify. rhe on :y 
witnesses were two supervisors, apparently only one of which he'd 
any direct contact with claimant on tiie day of his tali. Many of 
theii' answers were; "I don't remember."

p.s tne Board interprets the recora, claimant 
ployer’s /^rsmises the day he fell, as a job applic 

without any testimoiid i f t<: ent ly ,

has not proven he wa; 
job applicant.

______  went to the . '.n-
applic:‘int; c.-', stateo

nta t ■
^ _____  __ appiication forms, . lair;

on the employer's pr. emi

witiiuae diiy i.eot±muiij' from cxdimant or doca. 
evidence he had previously filled out

.ses other in
a nt 

Sv. a

While ne was -joing through the process of completin-; his ...p- 
piication and before employment had been -ormaliy offeree or for
mally accepted, claimant fell on a flight of -.tairs. He was t/,en 
en route >:o the personnel office ac the direction of a .'..upervis >r 
to complete the newt phase of the applicaticn process.

ORS 656.00,5(31) provides in part, "'WorKer' means any per
son...who engages to furnish services for a remuneration, sub_, ict 
to the direction and control of an employer..." Interpreting tnis 
language in Dykes v, SAIF, 47 Or. App. 167 (1530) , the Court o;; 
Appeals denied workers' compensation bencLits fo.: a broken leg 
sustained wnile the claimant was performing a physical agility 
test as part of the application process for a deputy sheriff posi
tion. If che claimant/appiicant in Dy k e c, wno was injui’-.d during 
a required physical test is not a'-subject v/orker within he mean
ing of OKS 656.005 (31), it follows that tne claiiuant/job applicant 
in this case who was walking down the stairs to she personnel -jt- 
fice is not a subject worker witnin the moaning cf ORS 656.005(31)

OeoFR

The order of the Referee dat‘.?d September 20, 1978 is affirmed.

WCB Case Wo. 79-08618 APRIL 16, 1981

PETE TREMPEL, CLAIMANT
Joseph Robertson, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.

The SAIF Corporation (SAIF) seeks Board review of lIiC- 
Referee's order which granted claimant co^npensation equal to 67.5' 
for 45% loss of function of the left hand and forearm. jAIF 
contends t.is award is excessive.

Tne issue belore us is extent of disability.
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Claimant sustained a compensable injury 'zo his left chumb on 
April 1, iy73. There is no dispute that disability of the thumo 
is sienificant, necessitating two surgeries during the of
1978. Clai;nant has received an award equal to 33.6° fO'.- 706 ‘^oss 
of function of the thumb, and it is this award t.iut SAIi- asks u.s 
to affirm.

We concur v;ith the Referee's finding tnat cW aimant' s 
impairment not only includes his left thumb, out extends inco n.^s 
hand and forearm. A three centimeter portion of nerve \:us taken 
from che forearm and grafted into an area of the thumb x\\ order to 
repair lacerations of the radial digital nerve a.ivi ulnar Jigitiai 
nerve. This surgery could cause impairment in the foreaiin.

Dr. Nathan, claimant's surgeon, concludea ciaia.ant's comnined 
impairment was equal to 52% of the thumb. Based on this opinion, 
the Evaluation Division granted claimant compensation for 70% loss 
of function of the thumb.

On March 13, 1980, Dr. Stanford, an orthopedist, reported 
that claimant had complained of numbness over the anter*omediai 
forearm as well as over the thumb. At that time, claimant felt 
his pain had decreased and that his gross strength was quite
normax. His major problem was with fine jnovements of the fingers
which caused problems picking up small objects, etc. On September 
3,_1980, Dr. Stanford related the numbness in claimant's forearm 
to the surgery on his thumo. He did not attempt to rate the 
forearm disability but indicated the numbness v/ould persist 
indefinitely.

We find that although claimant has lost some sensation in his
hand and forearm, he apparently has, good strength and range of
motion with little pain. We feel a more appropriate award for his 
loss of function would be 45° for 30% loss of the forearm.

ORDER
The order of the Referee dated September 30, 1980 is modified,

Claimant is hereby granted compensation equal to 45'" for 30% 
loss of function of his left hand and forearm for his injury 
sustained on April 7, 1978. This award is in lieu of, and not in 
addition to, that granted by the Referee in his order whicn, in 
all other respects, is affirmed.

#

%
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m
claim No, C 252060

LARRY D. WRIGHT, CLAIMANT 
Allen G. Owen, Claimant's Atty. 
SAIF Corporation, Defense Atty. 
Own Motion Determination

APRIL 16, 1981

Tnis claimant's claim was reopened per a stipulation dat'.'J 
November 16, 1977 signed by the Board which reopened cInrmant' s 
claiiTi for a worsened condition effective Jar.uary 9 , 1977.

The claim has now been submitted for closure and it is the 
recorruaendation of the Evaluation Division of'the Workers' 
Compensation Department that claimant be granted compensation for 
permanent total disability commencing January 13, 1979.

The board, based on the entire record before us, concurs with 
this recommendation.

IT IS SO ORDERED.

¥CB Case No. 79-0U46 APRIL 17, 1981 

ARDEN HOWARD, CLAIMANT
Lovejoy & Green, Claimant's Attorneys 
SAIP Corporation
Order Granting Motion to Strike

Before Board members Barnes and McCailister.
The SAIF Corporation requested Board review of the Referee's 

order. By letter dated January.12, 1981 the Board 
parties: "All briefs shall be filed within 50
of this letter, to-wit, March 3, 1981."

informed the 
days from the date

On March 4, 1981 the attorney for the claimant/respondent 
wrote to the Board complaining that SAIF had not yet filed an ap
pellant's brief. By letter dated March 10, 1981, the Board re
sponded as follows:

"Appellant has failed to file a brief or move for an ex
tension of time within the time allowed for filing all 
briefs. Tnerefore, appellant will not be permitted to 
file a brief. Respondent will be permitted to March 25, 
1981 to file a brief."

The brief on behalf of respondent was received by the Board on 
March 25, 1981.
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Despite our March 10 letter, a brief from SAIF was received 
on March 27, 1981. That brief was accompanied by a "Motion for 
Leave to File Brief." The motion recited two reasons for the tardy submission of the brief. One was a problem with clerical 
assistance. Tne Board deems that insufficient reason for neither 
timely submitting a brief nor making a timely motion for an ex
tension of time.

The other reason stated in SAIF's motion is that during a 
phone conversation, claimant's attorney allegedly told SAIF's at
torney "she would not oppose further time being taken to file ap
pellant's brief." By letter dated March 31, 1981 claimant's at
torney disputes this allegation; "On March 2, when I called nis 
office, my purpose was not to obtain an extension for [SAIF's at
torney] but to make sure that if [he] filed on the deadline date...I would have reasonable time in which to file a response."

One obvious purpose for written motions for extension of time 
addressed to this Board is to avoid the unseemly situation that 
the attorneys for the parties find themselves in regarding their 
conflicting understandings and memories of an unrecorded phone 
conversation.

Claimant's March 31 letter includes a motion to strike ap
pellant's brief as not timely filed. Were it not for this Board's 
prior letter of March 10, this motion might require the Board to 
resolve which of the attorney's understanding and memory of their 
phone conversation is more accurate. But given our March 10 let
ter, the Board sees no. need to resolve that conflict. Claimant's 
motion is well taken and will be granted.

ORDER
SAIF Corporation's brief is sticken from 

be returned to SAIF with a copy of this order, 
docketed for Board review based on the record 
brief.

the record and will 
This case is 

and respondent's

8
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WCB
WCB

Case No. 
Case No.

79-07701
79-07252

APRIL 17, 1981

DONNA P. KELLEY, CLAIMANT
Brian L. Welch, Claimant's Attorney
SAIF Corporation
Order on Review

Claimant has moved to remand to the Hearings Division for 
further consideration of whether she had good cause for filing her 
requests for hearing more than 60 days after the denials in 
issue. ORS 656.319 (1) (b). The.motion raises the following ques
tions: (1) Whether failure to request a timely hearing is excused
under the good cause standard when the failure is due to the neg
ligence of an employee in an attorney's office; and (2) whether 
claimant has established that the evidence of good cause she now 
wants considered "could not" have been produced at the hearing 
within the meaning of OAR 436-83-480{2) (b).

As this Board recognized in Curtis A. Lowden, WCB Case No. 
79-10215 (March 30, 1981), the Supreme Court, in Brown v. EBI Com
panies , 289 Or. 455 (1980), held that interpretation of "good 
cause" in ORS 656.319 (1) (b) was for this Board, not the courts.
The Brown case itself involved the same question presented here: 
Whether an attorney's employee's negligence is good cause for an 
untimely request for hearing.

The Board implicitly answered that question in the af
firmative when, on remand from the Supreme Court, it remanded the 
Brown case to the Hearings Division for a hearing on the merits. 
The Board now makes explicit what was previously implicit: In our
judgment, an attorney's employee's negligence is good cause for an 
untimely request for hearing.

The facts of this case, as set out in an affidavit in support 
of the motion to remand, come within that rule. Claimant was 
first represented by Lawrence Wobbrock. Claimant sent him a pac
ket of materials relevant to her Oregon workers' compensation 
claims from Texas where she resided. Mr. Wobbrock found the ma
terials he was sent far from self-explanatory. As he put it in 
his affidavit, "Three dates of injury were noted, and two separate 
claim numbers."

Mr. Wobbrock made efforts to clarify the situation with SAIF 
by phone, without success. He then asked his secretary to further 
pursue the effort to learn what claims were being made and the 
date of injury associated with each claim. He instructed the sec
retary to file requests for hearing, but she did not do so by the 
60th day because of her continuing efforts to clarify the situa
tion.

Claimant, was represented at the hearing by a different at
torney.
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The remaining question is whether the attorney who represen
ted claimant at the hearing "could not" have discovered and pro
duced this information at the hearing within the meaning of OAR 
436-83-480 (2) (b) . Mr. Wobbrock's affidavit states that after re
ferring claimant’s cases to another attorney, Mr. Wobbrock did not 
recall the request he had made of his secretary to clarify the 
situation or her frustrated attempts to do.so. This establishes 
to the Board’s satisfaction that the attorney who represented 
claimant at the hearing could not have discovered and produced 
this new information relevant to the good cause issue.

#

■ On remand, claimant will be required to prove to the 
Referee's satisfaction the allegations set out in Mr. Wobbrock's 
affidavit. SAIF will be entitled to contest the completeness and 
accuracy of those allegations. If the Referee finds the facts to 
be as now assumed by the Board--that the reason for the untimely 
filing was the act of Mr. Wobbrock's secretary in failing to exe
cute his instructions, and the failure to raise this at the time 
of the hearing was due to Mr. Wobbrock's lapse of memory--then the 
Referee is directed to proceed to hear the merits of the case.

IT IS SO'ORDERED.

WCB Case No. 79-06561 APRIL 1.7, 1981

HARRY E. MUNDELL, CLAIMANT 
Green & Griswold, Claimant's Attorneys 
G. Howard Cliff, Defense Attorneys 
Order on Review

Reviewed by Board members McCallister and Lewis.
The employer seeks review of the order of the Referee- as 

amended and republished which remanded claimant's claim for aggra
vation to it and assessed a penalty and attorney fee. The em
ployer contends that the aggravation claim is not compensable-be
cause of intervening injuries and that the award of penalties and 
attorney fees were excessive. We modify the Referee's order.

The Board finds that the evidence indicates claimant's condi
tion related to his industrial injury has worsened and the Referee 
properly remanded the claim to the employer's carrier for accept
ance and payment of benefits. The Board disagrees with the com
mencement date of compensation for temporary total disability.
The February 4, 1977 report is from an Admissions secretary and 
does not authorize temporary total disability. The aggravation 
should have commenced upon claimant's hospitalization of October 
9, 1978. The Referee's order is amended accordingly. m
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m
ORDER

The order of the Referee dated August 14, .1980 as amended bn 
September 12, 1980 is amended.

Claimant's claim is remanded to the carrier for acceptance 
and payment of compensation commencing October 9, 1978 and until 
closure is authorized pursuant to ORS 656.268.

The penalty assessed by the Referee is modified with penalty 
to commence on October 9, 1978. The attorney fee granted by the 
Referee is modified to $1,000.

Claimant's attorney is granted the sum of $300 for his ser
vices at this Board review, payable by the carrier.

WCB Case No. 79-05443 APRIL 17, 1981 

MARVIN PETERSON, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorney 
Linsay, Hart, et al, Defense Attorneys 
Abatement Order

The Board issued its Order on Review for the above-entitled 
matter on March 18, 1981. By cover letters dated March 23, 1981 
and March 27, 1981, claimant's attorney moved for reconsideration 
of that Order on Review.

As the Board has not had sufficient time to give due consid
eration to this request, we are hereby abating our Order on Review 
of March 18, 1981 so appeal time will not run.

IT IS SO ORDERED.

WCB Case No. 79-05270 APRIL 17, 1981

ARNI RAUTIO, CLAIMANT
Tom Hanlon, Claimant’s Attorney
MacDonald, McCallister, et al. Defense Attorney 
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of the Ref

eree s order which awarded the claimant permanent total disabili 
for injury to his heart.
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On appeal, SAIF argues the award granted by the Referee is
excessive or, in the alternative, that claimant has failed to
prove any injury related permanent disability.

The claimant argues that the Referee's award should be af
firmed and cross appeals, arguing that SAIF, by contending at 
hearing the claimant has no injury related disability, was, in 
fact, denying compensability and therefore claimant is entitled 
an attorney fee for prevailing on the issue of compensability. to

We affirm the Referee's order. We find there was no denial 
of compensability and claimant's request for an attorney fee on 
that issue is denied. The claimant is entitled to an attorney fee 
at Board level for prevailing on the SAIF appeal.

Claimant's 
addition to and

attorney is hereby awarded $500 payable by SAIF in 
not out of claimant's award.

IT IS SO ORDERED.

WCB Case No. 78-08643 APRIL 17, 1981

CLIFFORD RICE, CLAIMANT
Cater & Johnson, Claimant's Attorneys 
Schwabe , Williamson, et al. Defense Attorneys 
Order on Review

Reviewed by Board members McCallister and Lewis.
The employer, Hoffman Construction Co., requests Board review 

of the Referee's Opinion and Order which affirmed the denial of 
Commercial Union Assurance Co. as insurer for H.B.E. Corporation 
and which remanded the claim to SAIF for processing.

The sole issue is which 
ant's compensable right knee

carrier is responsible for the claim- 
condition from and after May 16, 1978

Claimant's right knee was initially injured on January 27, 
1977 when he was working for H.B.E. Corporation whan he twisted 
his leg and slipped into a ditch. The claim for that injury was 
closed by Determination Order dated February 14, 1980 which awar
ded temporary total disability and 10% loss of the leg. There
after, while employed by Hoffman Construction Company on May 16, 
1978, claimant was again involved in an incident where he tripped 
and fell, again injuring his right knee.

Appellant contends that the second injury was caused by the 
pre-existing weakness of the knee and that the second injury 
snould be treated as an aggravation of the 1977 injury to his knee m
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#
superimposed over the pre-existing damage and that, under Oregon 
law, responsiblity for subsequent compensation rests with claim
ant's new employer and carrier.

The Board accepts as fact that evidence which indicates that 
on May 16, 1978 claimant tripped and fell when his foot became 
caught in the rebar through which he was walking; in the. fall, he 
twisted his knee and once again injured it. The Board, therefore, 
rejects the position that the second injury did not contribute 
even slightly to the causation of the disabling condition. To the 
contrary, that second injury independently and significantly con
tributed to the need for a second surgery and the claimant's sub
sequent disability. The Board concludes that tne Referee cor
rectly applied applicable law--tlie last injurious exposure rule-- 
in determining that claimant sustained a new injury.

Upon de novo review, the Board affirms and adopts the Opinion 
and Order of the Referee.

ORDER
The order of the Referee dated July 16, 1980 is affirmed.

WCB Case No. 79-06956 APRIL 17, 1981

BETTY J. WAGNER, CLAIMANT
Noreen k. Saltveit, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation seeks Board review of the Referee's or' 

der wnicn set aside the second Determination Order and remanded 
claimant's psychological condition to it for acceptance and the 
payment of compensation and granted claimant's attorney a fee of 
$1,000 based on the de facto denial. The Board modifies the Ref 
eree's order.

Claimant's industrial injury 
underwent a psychological examina 
1977, and at that time he diagnos 
chronic anxiety tension and indie 
ested in psychological counseling 
in February 1979 the diagnoses of 
dary gain were made. The physici 
had no motivation to change her s 
sly outweighed physical findings, 
was rated as mild.
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tion by Dr. Parvaresh in May 
ed depressive reaction and 
ated that claimant was not inter- 
. When seen at the Pain Clinic 
compensation neurosis ana secon- 
ans at the clinic felt claimant 
ituation and her complaints gros- 
Psychologically her condition



On July 20, 1979 a second Determination Order granted her 30® 
for 20% loss of the left leg and 32® for 10% psychological un
scheduled disability.

Claimant came under the care of a psychiatrist. Dr. Roberts, 
after a family fight in which claimant, as she testified, ran away 
from home, spent the night in the woods and, when located, was 
taken to the hospital. In the hospital she was examined by Dr. 
Rober ts.

forced 
arated

In a report of September 20, 1979 Dr. Roberts indicated that 
a lot of claimant's problems stem from her inability to work; this 

a dependency upon her husband from whom she had been sep- 
for ten years. Dr. Roberts felt the psychological im

pairment was impossible to rate because she had long-standing 
marital dependency-independency relationship problems. He felt 
claimant needed psychological care. By report of January 22, 1980 
Dr. Roberts opined that the injury was a partial contributing fac
tor to claimant's psychological condition.

The Board finds that claimant's psychological condition is 
compensable even though most of claimant's problems stem from a 
long-standing situation. However, Dr. Roberts' finding that 
claimant's injury-related psychological problems stemmed from her 
inability to work, thus forcing her to depend on her estranged 
husband, is not totally supported by the medical evidence. Claim
ant was released to return to work, and her inability to work ar
ises from her own lack of motivation, with some element of compen
sation neurosis. The Board also concurs with the Pain Clinic per
sonnel who felt that claimant would, as long as her claim remained 
unsettled, use her situation as a means of financial security.

The record, taken as a whole, indicates that the psycholog
ical counseling should be provided to claimant as recommended by 
Dr. Roberts. However, this counseling can oe provided under the 
provision of ORS 656.245. The Pain Clinic report seems to indi
cate' claimant's condition was psychologically stable and they 
rated her impairment as mild. Claimant is, however, entitled to 
on-going psychological care to be provided by the SAIF Corporation 
as claimant's psychological condition was stable when discharged 
from the Pain Clinic. We find that the issuance of the second De
termination Order and the rating of claimant's extent of disabil
ity for that psychological condition were proper at that time.

On the SAIF's cont 
fee was excessive and c 
fee granted was high bu 
argues that the fee was 
case was complicated, 
required because two me 
available at the first 
The issue of the compen 
tion was, not particular

ention that the Referee's award of attorney 
ontrary to law, the Board finds that the 
t not contrary to law. Claimant’s attorney 
fair as two hearings were held and the 

The Board notes that the second hearing was 
dical reports were not in evidence or 
hearing which required a second session, 
sability of claimant's psychological condi- 
ly complex as the only medical evidence
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dealing with causation was two reports from Dr. Roberts. There
fore, the board concludes that the Referee's award of $1,600 to 
claimant's attorney for prevailing on the ae facto denial is ex
cessive and will be modified accordingly.

ORDER
The order of the Referee dated September 30, 1980 is modified
The second Determination Order is reinstated in its entirety.

Claimant is entitled to psychological care and counseling un
der the provisions of ORS 656.245.

The attorney- fee granted by the Referee is reduced to $800. 
Claimant's attorney is granted an attorney fee at the Board level 
in the sum of $300, payable by the SAIF Corporation.

WCB Case No. 79-08496 APRIL 20, 1981

TOM MOORE, CLAIMANT
Peter Hansen, Claimant’s Attorney 
Mary Danford, Defense Attorney 
Order on Reconsideration

The employer, by and through its attorney, requested the 
Board reconsider its Order on Review of February 17, 1980. based 
upon this motion for reconsideration, the Board issued an Order of 
Abatement on March 13, 1981.

The Board has now fully reconsidered its Order on Review and 
finds that the employer's motion is generally unpersuasive. On 
the single issue of the Board's failure to offset the temporary 
total disability compensation ordered by sums earned during voca
tional rehabilitation, our order will be modified accordingly.

ORDER
Tne Workers' Compensation Department is hereby ordered to re

imburse claimant for his expenditures of tuition, mileage, etc., 
while he was atcending machinist school. The carrier is to pay 
claimant compensation for temporary total disability where appro
priate and temporary partial disability compensation pursuant to 
OAR 436-61-052(2). The carrier may apply for reimburseable tem
porary total disability compensation from the Department.

The remainder of our Order on Review and the Amended Order of 
March 10, 1981 are hereby reaffirmed and republished.
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WCB Case No. 79-07371 APRIL 20, 1981

MRS. WILLIAM SHIPMAN, CLAIMANT 
Beane Sterndale Bennett, Claimant’s Attorney 
Rankin, McMurray, et al. Defense Attorney 
Order on Review

Reviewed by Board members Barnes and McCallister.

The employer seeks Board review of the Referee's order which 
granted the decedent's widow an award of 60% unscheduled aisa- 
bility. The employer contends that the award granted is exces
sive, and we agree.

Dr. Grewe rated claimant's physical impairme 
back injury at 20% which was the award granted by 
mination Order. He last examined claimant on Dec 
which time claimant's chief complaints were upper 
problems. Dr. Grewe diagnosed possible carpal tu 
possible thoracic outlet syhdrome associated with 
tension and associated cervical strain with occip 
headaches. None of these diagnosed conditions we 
ted by the doctor to claimant’s industrial back i 
tor remarked that the "low back residuals are sur 
considering the amount of paralysis he had initia

nt for his low 
the first Deter- 

ember 10, 1979 at 
trunk and arm 

nnel syndrome, 
increased muscle 

ital neuralgia 
re causally rela- 
njury. The doc- 
prisingly few 
lly."

At the time of his death, claimant was 40 years of age with 
an 8th grade education. He had only a 5th grade reading ability 
but did have good mechanical aptitudes. Claimant's past work ex
perience was metal sorter for a junk yard, furnace operator, 
general laborer, offbearer and nyster driver. The information 
provided by the Callahan Center indicates claimant was physically 
capable of light to medium work but no bending, stooping or twis
ting. He could lift 50 pounds occasionally and not over 25 pounds 
repetitively.

The criteria for determining unscheduled disability is the 
permanent loss of wage earning capacity. ORS 656.214(5) states, 
in part;

"Earning capacity is the ability to obtain and hold 
gainful employment in the broad field of general occupa
tions, taking into consideration such factors as age, 
education, training, skills and work experience."

Based on this criteria and the medical evidence before us, 
the Board finds that claimant, at the time of his death, was en
titled to an award of 40% unscheduled disability which would ade
quately compensate him for his loss of wage earning capacity.

m

m
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. ORDER

Claimant is hereby granted an award of 128° for 40% un
scheduled disability. This award is in lieu of the award granted 
by the Referee.

The order of the Referee dated June 20, 19B0 is modified.

WCB Case No'. 7B-0366B 
WCB Case No.' 78-0521 8

ftPHIL 21, 1981

GUO BARLAS, CLAIMANT 
Rvohl Mala/^on, Claimant's Attorney 
Schwabe, Williamson, et al, Defense Attorney 
Order on Reconsideration

By letter dated April 17, 1981, claimant's attorney entered a 
Motion for Reconsideration of the Board's Oru^r on Review dated 
March 30, 1981. It is claimant's contention that his psycnolog- 
ical condition is compensable and renders him permanently and to
tally disabled.

Tne Board, after giving due consideration to claimant's mo
tion, affirms its prior decision. The Board's Order on i<eview 
dated March 30, 1981 is reaffirmed and ratified.

IT IS SO ORDERED.

WCB Case No. 79-08349 APRIL 21, 1981 

DOUGLAS DOOLEY, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of the Ref

eree's order which remanded claimant's claim for aggravation for 
processing and payment of benefits as a compensable claim and 
which awarded attorney's fees to claimant's attorney for prevail 
ing on the claim.
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Appellant contends that claimant’s headaches were not caus
ally related to his compensable 1977 injury and, as such, do not 
qualify for the provision of medical services under ORS 656.245. 
Appellant further contends that the claimant's Aggravation Appli
cation, dated September 26, 1979 did not constitute an aggravation 
claim which the SAI? should have processed. Appellant asks that 
the Referee's award of attorney's fees, awarded for prevailing on 
an aggravation claim which was denied de facto, be rescinded.

The issues are compensability of an aggravation claim and re
lated medical services claimed under ORS 656.245 and attorney fees

Claimant was compensably injured on September 3, 1977 when he 
struck his head on a metal bar under a conveyor belt while working 
for Agripac. In tnat accident, he was rendered unconscious and 
sustained head trauma and scalp laceration. The claim was closed 
by Determination Order dated November 3, 1977 which granteo time 
loss benefits for six days in September of 1977,

A claim for aggravation was filed on September 26, 1979 to 
which was attached a medical report dated August 31, 1979. At the 
time the claim was filed with SAIF, no time loss had been auth
orized or claimed. The claim was neither accepted, rejected, nor 
acknowledged by the insurer.

I. Compensability of the Aggravation Claim and Entitlement to 
Payment of Medical expenses under ORS 656.245.

Applellant argues that the medical evidence did not ade
quately support a finding of a causal relationship between the 
claimant’s headaches and associated symptoms and his 1977 injury. 
There is no evidence of an intervening head injury. Claimant tes
tified that he began seeing his treating doctor in November of 
1977 regarding the headaches. Dr. Paul Jones, the neurologist who 
evaluated claimant on October 8, 1979 concluded that claimant's 
headaches were "post-traumatic." In considering the evidence as a 
whole--including lay testimony. Dr. Abel's report and Dr. Jones' 
report--the Referee concluded that the claimant had established a 
worsening of his original injuries.

Upon de novo review, the Board accepts and adopts the find
ings and conclusions of the Referee concerning compensability of 
the claimant's condition and related medical expenses,
II. Sufficiency of the September 26, 1979 Claim for Aggravation.

Appellant argues that the Court has held in SiIsby v. SAIF,
39 Or. App. 555 {1979), that the triggering event for failure to 
process a claim is medical verification which states there is a 
worsened condition arising out of the original.injury or disease. 
What the Court actually said in SiIsby is that:
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"...the apparent intent of ORS 656.273(6), combined with 
the penalty provisions, is not to establish the sub
stantive rights of the claimant to compensability as of 
a certain date, but to insure prompt payments of interim 
support to a worker who has filed a claim for aggrava
tion, pending final determination of compensability of 
the claim.
* * *

"...Unless such verification flies in the face of other 
evidence sufficient to make the verification inherently 
incredible, the carrier's duty to pay commences, and failure to pay (or deny the claim) will expose the car
rier to the possibility of penalties after 14 days,"

Appellant contends that the doctor *s report in this case dated 
August 31, 1979 was "inherently incredible" simply because it in
cluded mention that the claimant felt his complaints were related 
to his on-the-job injury of September 1977. The Board disagrees. 
The report was signed by Dr. David J. Abel, the physician and sur
geon who first saw claimant for his industrial
injury three days after his 1977 accident. Clearly, Dr. Abel saw claimant's complaints as related to the 1977 injury, as evidenced 
by his request that the claim be reopened. Absent other evidence which would show that Dr. Abel's verification flies in the face of 
reality, it should be accepted as a valid medical verification of 
the attached claim for aggravation. No other evidence exists to 
controvert Dr. Abel's verification.

While it might be argued that Dr. Abel's August 31, 1979 re- 
port--standing alone--merely sought authorization for the provi
sion of medical services under ORS 656.245, his report did satisfy 
the requirements of ORS 656.273(3) for the filing of an aggrava
tion claim, which states:

"A physician's report indicating a need for further med
ical services or_ additional compensation ^ a claim for 
aggravation." (emphasis added)

Thus, Dr. Abel's report by itself is sufficient to satisfy the 
statutory requirements for the filing of a claim for aggravation. 
The fact that time loss was not authorized in no way detracts from 
the sufficiency of the report as a valid aggravation claim.

It should be noted that since 1975 there has been no statutory requirement that a physician's report show a "worsening" of a 
claimant's condition in the claim itself. The applicable statute 
was amended in 1S75 to require a lesser standard. The pre-1975 
statute required that "the claim for aggravation must be supported 
by a written opinion from a physican that there are reasonable 
grounds for the claim..." This is no longer required.
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As indicated in SiIsby, supra, a distinction must be made be
tween the mere filing of a claim for aggravation, and the proving 
of a claim for aggravation. The former requires only that the 
physician's report indicate a need for further medical services or 
additional compensation; the latter requires proof of a worsened 
condition arising out of the original injury where any increased 
award is sought.

The Board concludes that the September 26, 1979 claim for ag
gravation supported by Dr. Abel's medical verification was, in 
fact, a valid claim; that the insurer unreasonably failed to ac
cept or deny it; and had any time loss benefits been payable, it 
would have been subject to.penalities authorized by ORS 656.262(8)

II. Entitlement to Attorney Fees for Prevailing on a Denied Ag
gravation Claim.

The Board concludes, from a review of the record, that the 
insurer unreasonably failed to accept or deny the claim for ag
gravation within the time allowed by law or at all. The Board 
further concludes that such failure constituted a de factor denial 
of the claim and that an award of attorney fees, pursuant to OAR 
83-47-020 is appropriate.

ORDER
The order of the Referee dated August 11, 1980 is affirmed.
Claimant's attorney is hereby granted the sum of $300 for his 

services at this Board review, payable by SAIF Corporation.

WCB Case No. 79-06123 APRIL 21, 1981
MAORICR L.' EDWARDSON, CLAIMANT 
Bloom, Ruben, et al, Claimant’s Attorney 
SAIF Corporation 
Order on Review

Reviewed by the Board en banc.
The SAIF Corporation seeks Board review of the referee's 

order which remanded claimant*s,heart condition claim to it for 
acceptance and payment of compensation due.

The majority of the Board, after de novo review, affirms and 
adopts the Opinion and Order of the Referee.
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Claimant's attorney is hereby granted the sum of $350 for his 
services at this Board review, payable by SAIF Corporation.

I respectfully dissent from the majority of the Board as 
follows: *

I would reverse the Referee and reinstate the denial issued 
by SAIF.

I find the opinion of Dr. Kloster the most persuasive of all 
the medical evidence in the record.

ORDER
The order of the Referee dated May 2, 19fa0 is affirmed.

^Robert L. McCallister 
Board Member

WCB Case No. 80-04669 APRIL 21, 1981 

GERALDINE EVANS, CLAIMANT
Pozzi, Wilson, et al. Claimant's Attorneys 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.

The SAIF Corporation (SAIF) seeks Board review of the Ref
eree's order which remanded claimant's aggravation claim to it for 
acceptance and the payment of benefits as required by law, com
mencing around June 15, 1980. We reverse.

The medical evidence does not establish a valid claim for ag
gravation. There was no authorized time loss because of an in
ability to work. Claimant merely went to the doctor and a cast 
was put on. There is no proof that claimant could not return and 
perform her job as a proofreader with her arm in a cast. Claimant 
did not return to work because she was fired. The medical reports 
do not indicate a need for medical services beyond the casting of 
her arm nor any request for "additional compensation" pursuant to 
656.273(3). Therefore, the denial issued by the SAIF Corporation 
is affirmed.
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ORDER
The order of the Referee dated October 23, 1980 is reversed.

The denial of September 18, 1980 is affirmed.

the Ref- 
foreatm as

WCB Case No. 79-09713 APRIL 21, 1981 

RANDY HOWERTON, CLAIMANT
Michael Stroohand, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.
The SAIF Corporation (SAIF) seeks Board review of 

eree's order which granted 50% loss of claimant's left 
a scheduled injury in lieu of the 1978 award of 10% loss of the 
forearm and which awarded a penalty of 25% and attorneyfees for 
SAIF's unreasonable delay in the payment of time loss for the per
iod from November 13, 1979 to December 19, 1979.

SAIF finds no fault with the Referee's findings but contends 
that his conclusion as to the extent of the claimant's disability 
on his aggravation claim is excessive and further contends that 
the penalty and fees assessed for its delay are also excessive.
The Board disagrees.

The record clearly shows tnat a substantial worsening of 
claimant's left wrist condition had occurred between the time of 
the July 1978 and August 1978 medical reports which were the basis 
of the first Opinion and Order, dated January 29, 1979, which af
firmed the Determination Order's award of 10% loss of the forearm, 
and the final closing evaluation dated April 28, 1980, which was 
the basis of the Referee's award of 50% loss of the forearm.

Appellant contends that no vindictive intent surrounoed 
SAIF's delay in payment of more than a month's time loss bene
fits. An unjustified delay of nearly sixty days in the payment of 
benefits designed to assure an income for the provision of the 
necessities of life to a worker who has been compensably injured 
is, on its face, unreasonable as contemplated by Oregon statutes. 
Such delays are to be discouraged; thus the imposition of penal
ties and fees.
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The Board, after de novo review, affirms and adopts the Opin
ion and Order of the Referee,

ORDER
The order of the Referee dated May 22, 1980 is affirmed.
Attorney's fees in the sum of $500 are awarded to claimant s 

attorney to be paid by SAIF in addition to and not out of any com
pensation payable to claimant.

WC B C a se
EL LI S HUN S AKE R » C LA
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Case No. 80-03070 APRIL 21, 1981

Reviewed by Board members McCallister and Lewis.

The employer seeks Board review of the Referee's order which 
remanded claimant's claim for a.left knee condition to it for ac
ceptance and payment of compensation to which claimant is entitled

The issue before us is compensability.
The employer contends that claimant’s condition is the result 

of an off-the-job incident. There is no dispute that claimant's 
condition became disabling as a result of rising from his chair 
and experiencing his knee give way on or about March 9, 1980.
What claimant must prove is a causal connection between his em
ployment and the disabling condition. He must show that the 
incident of March 9, was a natural consequence of his condition of 
employment.

Claimant's credible testimony and the medical documentaltion 
support the finding that claimant sustained "mini traumas" from 
1966 to May 1978 while working on the planer chain. Claimant has 
also shown that from 1978 to March 1980 he frequently "aggravated" 
his knee condition by squatting, walking and climbing on the job. 
There was apparently no "injury" per se on March 9 to cause his 
disabling condition. Claimant's knee merely gave way. We find 
this evidence persuasive that the incident at home was causally 
connected to his employment. The mini traumas suffered at work 
resulted in claimant's weakened knee condition; his "injury" at 
home was a natural consequence of his employment. The Referee's 
order should be affirmed.
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ORDER
The order of the Referee dated September 22, 1980 is affirmed

Claimant's attorney is hereby granted the sum of $150 for his 
services at this Board review, payable by the SAIF Corporation.

#

WCB Case No. 80-00797 APRIL 21, 1981 

KATHY LARSEN, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorney 
Lang, Klein, et al. Defense Attorneys 
Order on Reconsideration

By letter dated April 13, 1981, the claimant’s 
quested the Board to reconsider its Order on Review 
1981.

attorney re- 
of March 20,

After giving due consideration to this request, the 
heres to its prior Order on Review. The Order on Review 
March 20, 1981 is hereby reaffirmed and ratified.

IT IS SO ORDERED.

Board
dated

aa-

WCB Case No. 79-09367 APRIL 21, 1981 

JAMES MASON, CLAIMANT
Welch, Bruun & Green, Claimant’s Attorneys 
Lang, Klein, et al. Defense Attorneys 
Order on Review

Reviewed by Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which 
reversed the employer's denial of any further responsibility for 
compensation for permanent partial disability, but sustained the 
denial of compensation claimed and medical bills from September 
10, 1979 to October 15, 1979 granted claimant compensation for 16® 
for 5% unscheduled disability and affirmed the Determination Order 
relating to the industrial injury of October 15, 1979. Claimant 
contends he is entitled to compensation for temporary total dis
ability, a greater award of permanent partial disability and pen
alties and attorney fees. The employer contends claimant is not 
entitled to any award of permanent partial disability. We modify 
the Referee's order. -730-



The evidence indicates that claimant is not entitled to an 
award of permanent partial disability. Dr, Kelley, a chiro
practor, could find nothing objectively wrong with claimant and 
Dr. Poulson, an orthopedist, released claimant to full time reg
ular employment. Claimant has not proven that he 
wage earning capacity. On that issue the Referee 
the Determination Order is affirmed.

has lost any 
is reversed and

ORDER
The order of the Referee dated September 17, 1980 is modified 

The Determination Order of March 25, 1980 is affirmed.

The remainder of the Referee's order is affirmed.

WCB Case No . 79-10808 APRIL 21

FREEMAN F. WALKER, CLA IMANT
Pozzi , Wilson, e t a 1, Claimant's Attorneys
Paul t. R 0 e s s , Defense Attorney
Order o n Review

1 981

Reviewed by Board members McCallister and Lewis.
Tne SAIF Corporation (SAIF) seeks Board review of the Ref

eree's order which granted claimant an award of 96® for 30% un
scheduled disability. Tne SAIF contends claimant is not entitled 
to any award of unscheduled disablity. The Board agrees.

Claimant was employed by Cape Arago Lumber Company as a 
watchman and cleanupman. While making his rounds on October 14, 
1978, he stepped in a hole and twisted his low oack. Claimant 
testified he continued working until he was fired by the employer 
on January 7, 1979 for stealing gas.

For this injury claimant saw Dr. Smith who diagnosed lumbo
sacral sprain. The last report is dated December 13, 1978.

Claimant, after losing this employment, got a job running a 
tavern on an oral lease basis and worked there for four months. 
During the summer of 1979, claimant workea one month as a com
mercial fisherman. He testified his back finally forced him *-o 
quit. There is no medical report indicating any ongoing medical 
problems from the last report of December 13, 1978 until Dr. Hol- 
bert's examination and report of September 17, 1979.
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The Determination Order from the October 197b injury was not 
issued until November 14, 1979 ana granted no compensation for 
permanent partial disability.

On January 24, 1980 Dr. Holbert opined that claimant's cr.n- 
dition would be aggravated by repetitive bending or lifting over 
40 pounds and claimant had some permanent impairment of function.

The Board finds no proof that, if claimant does suffer from 
some permanent loss of function as stated by Dr. Holbert, it is 
related to claimant's October 1978 industrial injury. Claimant 
continued working as a night watchman and cleanupman until he was 
fired. Claimant's next two jobs involved heavy work. He testi
fied he was finally forced to quit working because of his back 
condition after the short period of employment as a commercial 
fisherman. Dr. Holbert does not correlate claimant's "permanent 
impairment of function" to claimant's industrially-related condi
tion in 1978. Further, claimant testified that if he would not 
have been fired he would have continued to perform his regular oc
cupation with Cape Arago Lumber Co.

Claimant has tne burden of proof to support his contention 
that he has sustained any loss of wage earning capacity related to 
his injury of October 1978. Claimant has failed in. that burden.

ORDER
The order of the Referee dated October 27, 1980 is reversed.
The Determination Order of November 14, 1979 is affirmed.

WCB Case No. 80-05127 APRIL 22, 1981 

STEPHEN CHOCHREK, CLAIMANT
Bullivant, Wright, et al, Claimant’s Attorneys 
Order of Dismissal

Claimant requested Board review of the Referee's order on 
January 9, 1981. The Board acknowledged claimant’s request and 
set up briefing dates. Claimant's brief was due on March 16, 1981 
with final brief due April 15, 1981. No brief was received by the 
Board on March 16.

m
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By letter dated March 30, 1981 the defendant's attorney re
quested that claimant's app 
ceivea by him by final brie 
this letter to the Board wa 
To date, there has been no 
defendant's motion to dismi

IT IS SO ORDERED.

1 be di smissed if no br i ef was re -
ng date of April 15, 1981. A copy of
se nt to claimant by c ertif ied mail.
sponse from claimant; ther ef or e, the
c laima nt's appeal is granted.

WCB Case No. 80-09920 APRIL 22, 1981

JAMES D. CLARK, CLAIMANT
Steven C. Yates, Claimant's Attorney
SAIF Corporation
Order of Dismissal

A request for review was received by the Board on March 3, 
1981 from the SAIF Corporation, seeking review of the Referee's 
order dated February 25, 1981 in the above entitled matter.

The Referee's order of that date is a non-appealable order. 
Therefore, respondent's motion to dismiss this request for review 
is hereby granted, and the order of the Referee is final by opera' 
tion of law.

IT IS SO ORDERED.

WCB Case No. 79-01139 APRIL 22, 1981 
DAVID T. MEDDLETON, CLAIMANT
Carney, Probst & Cornelius, Claimant's Attorney 
Schwabe, Williamson, et al. Defense Attorney 
Order on Review

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of the Referee’s order 
which affirmed the Determination Order of January 12, 1979, the 
fourth in a series of orders issued by Evaluations Division, 
which, on redetermination, affirmed the prior award of 10% loss 
of use of the right arm.
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That final Determination Order v?as appealed by claimant who 
asserts that he is permanently and totally disabled as a result 
of psychiatric problems which were worsened by the November 8, 1974 
injury to his right arm. Respondent argues that claimant's psy
chiatric problems, diagnosed as schizoid personality, borderong 
on psychosis, anxiety neurosis and depressive neurosis, pre-existed
the 1974 injury.

The issue is.extent of disability.
The Board, after de novo review, affirms and adopts the 

Opinion and Order of the Referee.
ORDER

The order of the Referee, dated April 12, 1980, is affirmed.

WCB Case No. 80-0^744 APRIL 24, 1981

DANIEL 
Po zzi, 
Paul L 
Order

W. ARNETT, CLAIMANT' 
Wilson, et al, Claimant's 

. Roess, Defense Attorney 
on ReView

Attorneys

Reviewed by Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which 
granted him an increased award of compensation for a total equal 
to 240° for 75% unscheduled disability for injury to his low back 
Claimant contends he is permanently and totally disabled.

The
ability.

only issue before the Board is extent of permanent dis-

injury and sur 
the woods, and 
Claimant has

Claimant sustained a compensable injury to his low back on 
June 20, 1974 while working as a logger. Since that date, he has 
sustained ac least six related injuries and other minor episodes 
He has undergone surgery three times. After each 
gery, claimant has returned to work, generally in 
generally doing work whicn is too heavy for him. nuo
made admirable efforts to continue working at sojne gainful and 
regular occupation. He has worked with the unemployment office 
and with his union on a regular basis. He has consistently made 
himself available for work by signing any postings that come up 
for work in the woods. Weyerhaeuser, claimant's employer, is a
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large company with jobs available in three'areas: The woods, the
sawmill and ,the plywood plant. Jobs are made available to those 
with seniority in any of the three areas. Claimant has seniority 
in the woods and has none in the other areas. His chances of get
ting light work in the mill or plywood plant are extremely slim.

Dr. Bert, an orthopedist, was claimant's treating physician 
throughout his disability since the original injury. On March 9, 
1979 he stated; "I feel this man has made five attempts at re
turning to work in the woods, he really is, on the basis of pain, 
now completely disabled because of pain as the result of multiple 
surgeries and scar tissue and perhaps an element of arachnoiditis 
in his back. I think that he is going to be permanently com
pletely disabled." In May 1979 he found claimant to have a mod
erately severe impairment of 60-70% as a result of 
his injury. In July 1979, Dr. Bert felt claimant was completely 
impaired from "...all usual and customary worK..." When claim
ant's attorney asked Dr. Bert if claimant's condition had worsened 
to the point that he would be unable to work, Dr. Bert answered 
",yes."

We find claimant severely disabled, although probably not to
tally disabled as a result of his physical condition alone. 
Claimant has a fourth grade education but apparently only because 
they passed him on because he was too old for the grade. He can
not read sufficiently to handle any type of office work. He has a 
year of vocational school and experience in farming and putting up 
television antennas. The majority of his work experience has been 
in logging. He is currently 48 years old. Claimant's work his
tory over the last six years indicates a worker who is motivated 
to do anything he can to work regularly. The evidence indicates 
that claimant cannot be regularly and gainfully employed in the 
general labor market. We find that claimant is permanently and 
totally disablea.

ORDER
The order of the Referee dated September 29, 1980 is reversed

Claimant is hereby granted compensation for permanent total 
disability as of the date of the Referee's order, September 29, 
1980. This is in lieu of any previous awards he has been granted 
for his June 1974 industrial injury. The employer can offset any 
payments made on the permanent partial disability award against 
this award for permanent total disability.

Claimant's attorney is hereby granted as a reasonable at
torney's fee a sum equal to 25% of the increased compensation pay
able out of said compensation as paid, not to exceed $3,000.
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WCB Case No. 78-07527 APRIL 24, 1981 

GRRALD PRRRMAN, CLAIMANT
Galton, Popick A Scott, Claimant's Attorneys 
Lanp;, Klein, Defense Attorneys 
OrderonReview

The Board referred this own motion matter to the Hearings Di
vision with instructions for the Referee to determine and make a 
recommendation to the Board on whether claimant's November 1969 
injury is responsible for his present condition. This case was 
heard on a consolidated basis with two claims for new injuries, 
both allegedly occurring in 1978.

m

After the 
the 1978 cases 
motion case, 
found that cla 
arose in 1978 
the 1969 indus 
for the 1969 i 
own motion jur

hearing the Referee issued an appealable order on 
and made a recommendation to the Board on the owm 
Based on the medical evidence presented, the Referee 
imant's present condition and symptomatology which 
were aggravations of the pre-existing condition from 
trial injury. She recommended that claimant's claim 
njury be reopened pursuant to ORS 656.278, Board's 
isdiction.

The Board, after reviewing the transcript of proceedings and 
the evidence presented, concurs with the Referee's recommendation.

ORDER
Claimant's claim is hereby remanded to the SAIF Corporation 

for acceptance and payment of compensation for temporary total 
disability from June 16, 1978 to October 2, 1978. The carrier is 
to submit the claim to Evaluation Division of Workers' Compensa
tion Department for an advisory rating for closure pursuant to ORS
656.278.

m
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m WCB Case No. 7B-07527 APRIL 24, 1981 

GERALD C. FREEMAN, CLAIMANT
Galton, Popick, <St Scott, Claimant's Attorneyn 
Lanf", Klein, Defense Attorneys 
Own Motion Order

Reviewed by the Board en banc.
The SAIF Corporation (SAIF) seeks Board review of the Ref

eree's order and the claimant seeks cross-review of that order. 
This matter came before the Referee on the propriety of two de
nials, one by Transportation Indemnity and the other by EBI. 
Hearing on these denials was consolidated with an own motion pro
ceeding which was referred to the Referee on the issue of whether 
claimant's present condition was related to his industrial injury 
of November 26, 1969 when SAIF was on the risk.

The Referee found that claimant's present condition is the 
responsibility of SAIF as an aggravation of his 1969 injury and 
affirmed the denials issued by Transportation Indemnity and EBI.

SAIF' request for Board review relates only to the non- 
appealable portions of the Referee's order, specifically the Ref
eree's recommendation in the referred own motion proceedings. The 
Board has considered SAIF's arguments in the own motion pro
ceeding, decided by separate order this date. However, tnose 
arguments are not properly before us on the Board review of the 
appealable portion of the Referee's order. SAIF's request for 
Board review is, therefore, dismissed.

Claimant's cross-request for Board review 
appealable portion of the Referee's order, i.e 
affirmance of EBI's denial. Claimant contends

does relate to an 
, the Referee's 
that his current

he sustained 
The

condition should be the responsibility of EBI because 
a new injury in 1978, not an aggravation of his 1969 injury. 
Board disagrees for the reasons stated by the Referee.

ORDER
The appealable portions of the order of the Referee dated 

July 14, 1980 are affirmed and adopted by the Board. SAIF's re
quest for Board review is dismissed.
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THOMAS R. KNOWLKS, CLAIMANT
Marti, n J. McKeown, Claimant's Attorney
R, Ray Heysell, Defense Attorney
Corrected and Siippl. emental Order of Dismissal

WCB Cftse No. 79-0?15B APRIL 24, 19B1

The Board's April 6, lyBl Order of Dismissal in the aoove 
case was erroneously captioned WCB Case No. 80-11229, It should 
liave been captioned WCB Case No. 79-02158 as shown above.

Claimant suggests that the Board has own motion authority to 
accept a request for review that is untimely filed under statutes 
and rules. The Board does not so interpret OKS 656.278.

IT IS SO OKDEKKD.

WCB C R a e No . 79-00172
WCB Cn a e No . 79-06151
WCB Case No . 79-06120
WC B Case No . 79-00940

APRIL 24, 1901

#

KVKLYN 
T-e s 1 i e 
C a 110 n , 
Order

M. LaRKLLA, CLAIMANT 
Bush, Claimant’s Attorney 
Popi. ck ^ Scott, Defense Attorneys 

on Review

Reviewed by the Board en banc.
One of the employers for whom claimant worked as a moat wrap

per, Cruse for Foods, seeks Board review of the Referee’s order. 
Another of claimant’s employers, Safeway, seeks cross-revicw. 
Claimant also seeks cross-review. The principal issues are: The
compensability of claimant's occupational disease claim; claim
ant's entitlement to interim compensation; and whetner good cause 
was established for noc requesting a hearing within 6U days of 
Safeway’s denial.

Claimant worked for four employers as a meat wrapper as fol
lows: Thriftway, November 1962 to January 1973; Tradewell, Marcn
1976 to August 1976; Safeway, July 1977 to October 1977; and Cruse 
for Foods occasionally during the summer of 1977 (overlapping witn 
work at Safeway) and for four or five naif-days in tne suinmer 
1978. Since leaving full-time work with Thriftway in January 
1973, claimant nas thus worked a total of less than one year. 
Claimant did not leave any of these four employers because of 
injury or disease; all separations were 
ant's part or because she was laid off,
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In May and June 1979--almost a year after tnu four or five 
half-days she last worked the prior- summer--claimant made claims 
on all four employers, contending tnat her work over the years c •= 
a meat wrapper had caused disability in her neck, shoulder, back, 
arms and hands. All four employers denied her claims. On claim
ant's request for hearing, the Referee found that: (1) Claimant
had a compensable occupational disease; (2) Cruse for Foods was 
responsible under the last injurious exposure rule; (3) claimant 
had good cause for not requesting a hearing within 6U days of 
Safeway's denial; ana (4) that Thriftway and Safeway were liable 
for penalities and attorney fees for not paying interim compensa
tion. The Board reverses the Referee's order in its entirety, al
though we do not reach the last-injurious-exposure issue.

(1) Compensability.
Claimant has a history of back discomfort that dates back to 

the 1940's and 1950's when she was working for Pendleton Woolen 
Mills as a seamstress. Indeed, there is some suggestion in the 
record that she changed from that occupation to meat wrapfS®?fg be
cause of tne strain of the seamstress job on her back. There are 
other suggestions in the record of other sources of back prob
lems: Two car accidents before 1972 and anotner about 1977 or 1978preferences in medical reports dating from 196S to the onset of bS?K pain while doing exercises; and a reference to a 1974 fall 
on ice (apparently non-industrial).

Notwithstanding tnese other possible sources of her problems, claimant testified that it was the bending, stooping and lifting 
involved in her work as a meat wrapper that, over the years, grad
ually made her back, neck, shoulder, arm and hand pain more extensive and more severe. There is little support in tne medical evi
dence for this proposition. Dr. Sloop reported in 1977:

"Normal physical and laboratory examination to 
date...There were no findings today which would contraindicate her return to work."

Dr. Pasquesi reported in 1979:
"...If tnis patient is unable to perform her work as a 
meat wrapper, it is probably on tne basis of a gener- 
alizea systemic disease rather than on a specific ortno- 
pedic problem." •

Dr. Nash reported in 1980 that a myelogram performed on claimant 
showed only "natural degenerative changes" and concluded: "I do
not oelieve that [work activities] could have in any way worsened 
her natural physical condition."
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Claimant relies on reports from and testimony of Dr, i-Ja-j. Claimant insists that Dr. Nag's conclusions are entitled to more 
weight because he was her "treating physician." In this asser
tion, claimant overlooks the fact that Dr. Nag only saw her three 
or four times over a couple year period and also overlooks Dr. 
Nag's own testimony: "Other physicians were treating her and 1
saw her as a consultation only."

More significantly, there are two reasons the Board is not 
persuaded that Dr. Nag's opinion outweighs the balance of the 
medical evidence which is generally adverse to claimant. First, 
as stated in the uniform jury instruction, in determining tne weight to be given to an expert's opinion, we can consider "the 
reasons given" for that opinion. Dr. Nag's reasons for hi:aK>pin- 
ion are not impressive. Dr. Nag explained that his diagnosis of 
cervical strain and his opinion of a nexus with claimant's work 
was based on his reasoning that claimant had to repeatedly bend 
and twist her neck in her work. However, apart from paralysis victiW^ or patient's in cervical' traction, it is difficult to 
imagine someone who does not bend and twist his or her necK
throughout the day, both on the job and off the job.

So viewed. Dr, Nag's reasoning is inconsistent with the re
quirement of James v. SAIF, 290 Or. 343 (1981), that, in order to 
be compensable, an occupational disease claim must arise from cir
cumstances unique to the work environment. Claimant's bonding andtwisting of her neCK was not in any way limited to her wor< as a
meat wrapper; as Dr. Nag nimself put it, all "industrial and nonindustrial activities all of her life" contributed to claimant's 
condition. This is insufficient under James.

The second major flaw witn Dr. Nag's opinion is that he was 
asked, the Board finds, the wrong question. From his opening 
statement to his closing argument, claimant's attorney was relying 
on the "could have" language from Inkley v. Forest Fiber Products 
Co. , 288 Or. 337 , 344 (1980) , in which tne court stated: "The rule requires the claimant to show only that the employment envi
ronment during tne relevant period could have been a contributing 
cause of the disease." (emphasis in original) Specifically, 
claimant's attorney was taking tne position that tnis language 
governs the determination of compensabi1ity in this case. The 
Board disagrees. in context, whicn was a discussion of the last injurious exposure rule, the Supreme Court was addressing the 
issue of carrier responsibi1ity as between successive carriers--an 
issue that is only reached after there has been a finding of 
compensability. Inkley does not in any way deal with the test for 
compensability of an occupational disease. Unless so interpreted, 
Inkley is inconsistent with James.

m

#

-740-



Claimant's attorney's contrary reliance on Inkley is indi
cated by his question to Dr. Nag in a letter:

"Could Mrs. LaOella's employment environment in her 15 
years as a meat cutter [sic: wrapper) have been a con
tributing cause of the disease?" (empiiasis added)

This is, in the Board’s understanding or inkley, the wrong ques
tion. The fact that Dr. Nag was responding to ciiis question spe
cifically in a subsequent written report and possibly generally in 
his testimony leaves us unpersuaded by his opinion.

Claimant has not sustained her burden of proving a ccg^en- 
sable occupational Disease.

(2) Good Cause for Untimely Filing
Claimant signed her claim on Safeway on May 24, 197y. Scott

Wetzel Services, representing Safeway, denied that claim on July 
24, 1979. Claimant's request for hearing was dated October 5,
1979. The request for hearing was thus about two weeks late under 
the 60-day rule stated in ORS 656.319(1){a).

ORS 656. 319 (1) (b) permits such a late filing if claimant establishes "gooa cause" for not filing within 60 days. Claimant's 
good cause argument here presents what claimant called, in a mem
orandum filing before the Referee, a question of first impres
sion: Whether, when an employer knows that a claimant is repre
sented by an attorney, is it necessary for the employer to serve a 
copy of the denial letter on claimant's attorney?

That question arises 
tained an attorney before 
question. Tljis was known 
there was contact between of tile employers/car r iers 
Tne denials of Tnriftway, 
dressea to claimant with filed timely requests for

from the following facts. Claimant re
making any of the four claims here in 
to all four employers/carriers because 
claimant's attorney and representatives 
before any of tnom denied tne claims. 
Tradewell and Cruse for Food were ad- a copy to claimant's attorney. Claimant 
hearing on these three denials.

Scott Wetzel Services, on oenalf of Safeway, liKewise sent 
its denial to claimant but did not sena a copy to claimant's at
torney. Claimant testified that she filed that denial away with 
her other papers and did nothing because she assumed her attorney 
would have gotten a copy and assumed he would take care of every
thing. Claimant was not asked whether she noticed that a copy to 
her attorney was shown on the denial letters of Tnriftway, Trade- 
well and Cruse for Food but was not shown on her denial letter 
from Scott Wetzel Services.
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Whether tnese facts establish good cause for the late request for hearing is a policy question for the Board. Curtis A. Lowden, 
WCB Case No. 7‘J-i0215 (March 30, lyBl). Tlie Board concludes that 
the above facts do not establish good cause for a tardy request 
for hearing. The statutes state that written notice of deiiial
"shall be furnished to the claimant," ORS 656.262(5), and "snail be given to the claimant," OKS 656.262(6). It may well oe that 
service of a denial on a claimant's attorney would be functionally 
the same as service on the claimant under an agency theory. But 
it does not follow that there is any legal or policy basis for re
quiring service on a claimant's attorney in addition to sejyice on 
the claimant.

The essence of "good cause" is some cogent and reasonable explanation for the inaction of not requesting a hearing within the 
60 d allowed. Claimant's assumption that her attorney received 
a copy of Safeway's denial letter was neither cogent nor reason
able. Tnat denial letter shows copies were sent to several per
sons, but no copy was sent to claimant's attorney. Moreover, even 
if claimant’s attorney had received a copy of Safeway's denial, it 
was not reasonable for claimant to assume he would request a hearing in the absence of standing instructions or subsequent in.struc- 
tions from her to do so. Claimant offered no evidence of any such 
instructions.

Claimant has not sustained ner burden of proving gooo cause 
for her late request for hearing on Safeway’s denial.

(3) Interim Compensation, Penalties and Attorney Fees.
Safeway denied within 60 days but did not pay interim compensation. Thriftway did not deny within 60 days but instead tooK 

almost four months to do so and did not pay interim compensation. 
Based on these facts, tne Referee assessed penalties and attorney fees against Safeway and Thriftway.

The duty to pay interim compensation "no later tnan the 14tn day after the subject employer has notice of knov;ledge of the 
claim" within the meaning of ORS 656.262(4) only applies if the 
employer has effective notice or knowledge that the worker is, by 
reason of the alleged industrial injury or disease, unable to 
work. For most claimants, this presents no problem; they are 
working when tney are injured and are unaole to return to work due 
to the injury.

m

m
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The ciaimant in 
last worKed for Thrif 
1976; last worked for 
Foods in 1978; left a 
cally verified inabil 
In this situation, al 
some documentation tli 
ing work in 1979 but 
they were under any d

tnis case is in a different situation. Sne 
tway in 1973; last worked for Tradewell in 
Safeway in 1977; last worked for Cruse for 

11 of those jobs for reasons other than medi 
ity to work; and then made claims in J979.
1 of claimant’s oinployers wore entitled to 
at claimant would have been working or seek- 
for her alleged occupational disease before 
uty to pay interim componsacion..

Claimant did not supply any documentation. Claimant quotes 
selectively from Dr. Nag’s June 29, 1979 report to/the effect that 
"she was unable to work since September of 1977.” However, the 
full sentence reads: "She stated that she was working as a meatwrapper and her condition became worse and she was unable^“b work 
since September of 1977." A doctor repeating a worker's story 
does not add anything to the worker’s story in the sense of being 
any medical verification of that story.

ArClaimant's brief says it all: "At no time did Mrs. LaBella
miss work or termainate her employment because of her physical 
problems." The Board finds that an accurate statement based on 
the record. It follows tnat since claimant did not miss any work 
because of physical problems, none of her employers were under ani 
duty to pay interim compensation. It further follows that penal
ties and attorney fees cannot be assessed for failing to pay when 
there was no duty to pay.

Thriftway did deny late, but since it has been found not re
sponsible to claimant in any way, there is no liability upon whict 
to base a percentage penalty.

ORDER
The order of the Referee datea October 2, 1980 is reversed. 

The denials issued by all employers are affirmed.
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WCB Case No. 80-03204 APRIL 24, 1981 

HICHARD McPHATL, CLAIT^IANT
Doblie, Francesconi Welch, Claimant's Attorneys 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which 
affirmed the SAIF Corporation's denial of claimant's claim for ag
gravation. We reverse.

Claimant sustained a compensable low back injury while em
ployed as a laborer for Scrap Metal Processors on August 2, 1978 
when he tripped and fell against an angle iron while working in a 
boxcar. Claimant never returned to work for this employer.

His claim was closed by a Determination Order of March 7,
1979 with compensation for temporary total disability only. 
Claimant did not appeal that Determination Otaec.

On July 27, 1979 while splitting wood, claimant developed a 
sudden and severe onset of low back pain. Dr. Stabler requested 
claim reopening on August 7, 1979 and again on August 28. On Oc
tober 9, 1979 SAIF denied tne requests to reopen because no aggra
vation had occurred and claimant had an intervening injury. 
Claimant did not appeal that denial.

In April 1979 claimant worked one month as a grocery store 
clerk. He testified stocking shelves bothered his back. Between 
October 1979 and January 1980 claimant was employed doing interior 
and exterior housepainting. He testified he had to quit that type 
work because it bothered his back. While unemployed, claimant de
veloped back pain and on February 19, 1980 he sought medical at
tention.

On March 3, 1980, Dr. Stabler reported that claimant had per
sistent back pain with muscle spasms and was unable to work. On 
April 1 Dr. Stabler indicated that when he examined claimant on 
February 19, 1980 the claimant had been working at a janitorial 
service. The doctor opined that all claimant's back problems 
stemmed from the original industrial injury.

On April 10, 1980 SAIF denied the aggravation claim.
On May 15, 1980 Dr. Kiest reported that no intervening epi

sodes were particularly significant and only caused flareups of 
the underlying problem. The doctor felt claimant must change jobs.
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On June 12, 
dition had materi 
1979. The doctor 
industrial injury

Dr. Stadler date of that depo 
tionary with mode 
that (1) the inte 
which would never 
these episodes we 
was seen in Febru condition (claima 
spasms and very r

1980 Dr. Stadler reported that claimant’s con- 
ally worsened since the claim closure in March 
felt claimant had never fully recovered from his

was deposed June 26, 1980 and testified, by tne 
sition, claimant's condition was medically sta- 
rate impairment. Dr. Stadler further testified 
rvening flareup and episodes caused symptoms 
have occurred but for the original injury, and 

re merely "aggravations;" (2) that when claimant 
ary 1980, he had objective signs of a worsened 
nt was stiff, he could not bend, had real muscle estricted range of motion).

We conclude the evidence establishes that claimant's August 
1978 injury had become aggravated and the compensable injury rela
ted condition worse when Dr. Standler examined him on February 19,
1980.

The Referee found 
Dr. Stadler*s history.

a conflict between claimant's testimony and 
The Board finds no such conflict.

Medical causation has been established. The Court has re
peatedly stressed that where medical causation is established and 
uncontradicted by the evidence, the fact-finder is bound by that 
evidence. Nethamer v. SAIF, 16 Or. App. 402, 518 P 1051 (1974).

The Board finds that the report of Dr. Stadler dated March 3, 
1980 was a valid claim for aggravation. ORS 656.273(3) states;

"A physical report indicating a need for medical services additional compensation is a claim for aggrava
tion." (emphasis added)

Dr. Stadler's report states;
"Because of persistent back pain and muscle spasm, Rich
ard McPhail is unable to work. For this reason, I'm 
asking that his industrial accident claim be reopened."

This report was received by SAIF. SAIF denied tne claim on aprii 
10, 1980 but failed to commence payment of interim compensation within the 14-day statutory limit. For this unreasonable resis
tance to the payment of compensation, SAIF will be assessed a pen
alty and attorney fee.

-745-



ORDER

The order of the Referee dated August 21, 19y0 is reversed.
<W.aimant's claim is remanded to the SAIF Corporation to be 

accepted as an aggravation with compensation for temporary total 
disability commencing on March 3, 1980 and until closure is auth
orized pursuant to ORS 656.268.

Claimant is granted an additional amount in the sum of 15% of 
the compensation granted by this order from March 3, 1980 to the 
date of the SAIF Corporation’s denial as and for a penalty for the 
SAIF's unreasonable resistance to the payment of compensation.

Claimant's attorney is granted as and for a reasonable at
torney fee $1,400 payable by the SAIF Corporation for prevailing 

denied claim and for the penalty issue.on a

WCB Case No. 79-03984 APRIL 28, 1981

CECIL BLACK, Jr., CLAIMANT 
Alan B. Holmes, Claimant's Attorney 
R. Ray Heysell, Defense Attorney 
Order of Remand

Reviewed by the Board en banc.
The Boeing Company of Portland and its carrier, Aetna, seeK 

Board review of the Referee's order which found that claimant had 
established good cause for his failure'to file a request for hear
ing within 60 days of their denial of his claim.

Claimant injured his shoulder in June 1976 while worKing for 
Boeing. That claim was accepted and closed by Determination Order 
dated September 28, 1978. Claimant changed jobs and injured his 
shoulder again in September 1978 wnile working for Black Enter
prises, which was insured by SAIF.

ber
On October 16, 1978 claimant submitted claims for his Septem- 
injury to both Aetna and SAIF, the former on the theory that 

his September injury was an aggravation of his June injury, and 
the latter on tne theory that his September injury was a new in
jury. Aetna denied the claim on September 19, 1978. SAIF denied 
the claim on December 22, 1978. Claimant requested a hearing on 
both denials on March 12, 1979. Tnis was almost five months after 
Aetna's denial and about two and a half months after SAIF's denial
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Under OKS 656.319 (1) (a) , a request for hearing must be filed 
witnin 60 days after a denial, except ORS 6 56.319 (1) (b) pe.'mits a 
request for hearing to be filed up to 180 days after a denial if 
"tne c-aimant establishes at the hearing that there was good cause 
for failure to file the request by the 60th day after notification 
of denial." The Board recently interpreted this statute in Curtis
A. Lowden, WCB Case No. 79-10215 (March 30, 1981). In this case, 
as in tnat one, the denial letters "stated in the usual form tnat 
claimant had to request a hearing within 60 days if he was dis
satisfied. "-•‘.Orderoon Review at 1, In^tnis'case, as in tnat one, 
"claimant admitted receiving, reading and understanding" the de
nial letters. Id. In this case, as in tnat one: "If this is all
there were to the case, it would be hard to imagine good cause for 
requesting hearing oeyond 60 days." Id.

Lowden suggests one possible basis for a good cause finding in thTs case. In that case we found that the claimant was "caught 
in a cross-fire between two insurance carriers, each claiming that 
responsibility for the claim rests with the other" and that the 
reason for the claimant's tardy hearing request "was due to his 
pursuing his claim with SAIF as suggested by INA." Ordef on Re
view at 3. There is a surface similarity here in that claimant 
initiated claims for the same injury with two different carriers. 
There is, however, a subtle but significant distinction. In 
Lowden, we were satisfied that the claimant was actively pursuing 
his claim. Here, by contrast, the majority find that claimant did 
nothing between receiving denials in October and Decemoer 1978 and 
contacting an attorney in early March of 1979. A majority of the 
Board concludes that claimant's inaction makes the Lowden analysis 
of good cause inapplicable here.

Tne Referee's Supplemental Order, if we understand it cor
rectly, found good cause for the delayed requests for hearing 
based on the fact that claimant had not yet retained an ciC-torney. 
The Board majority emphatically rejects that reasoning. Tne stan
dard denial language advises a worker to contact an attorney to 
pursue and protect his or her legal rights. If a worker's unex
plained failure to follow that advice were good cause, the 60-day 
limit of ORS 656.319 (1 ) (a) would be meaningless.

Tne dissent seems to take the position that a worker who r.as 
multiple claims pending with different carriers should always be 
allowed up to 180 days to request a hearing on a denial. No prior 
Board decision has so held, and the Board majority now rejects 
that reasoning. The only significance of having multiple claims 
pending, as the Board recognized in Curtis A. Lowden, is that 60 
days might run on one denial while another is being pursued. In 
this case, by contrast, the 60 day period ran on both denials be
fore claimant took any action. The dissent would apparently ex
plain that on' the basis that claimant was confused. The Board ma
jority finds there was no possible reasonable basis for confusion 
between when claimant received the second denial, that is, SAIF's 
of December 22, ana when claimant contacted an attorney in early 
March--by which time more than 60 days had run on the later of tne 
two denials. -747-



Claimant's March 12, 1979 requests for hearing on Aetna's Oc
tober 19, 1978 denial regarding his September 1978 injury and 
SAIF's December 22, 1978 denial regarding his September 1978 in
jury were untimely and no good cause for the tardy filing has been 
established. Therefore, the majority of the Board affirms those 
denials.

There are remaining issues. SAIF did not issue a denial or 
begin to pay time loss within 14 days as required. The Referee 
found SAIF's inaction unreasonable and assessed a penalty of "25% 
of the time loss, if any, payable for the period from November 1, 
1978 to December 22, 1978, not to exceed $200" and ordered SAIF.to 
pay claimant's attorney $100. SAIF suggests no reason f6r the 
Board to modify this portion of the Referee's order, so it will be 
affirmed.

Claimant also raised at tne hearing the question of the suf
ficiency of the Septemoer 28, 1978 Determination Oraer regarding 
his June 1978 injury while working for Boeing of Portland, insured 
by Aetna. The Board cannot tell from the record what became of 
that issue. It was discussed before the Referee, but not men
tioned in the Referee's Opinion and Order. The Boaro will, there
fore, remand to tne Referee to consider the issues raised regard
ing the Determination Order.

ORDER
The order of the Referee dated March 31, 1981^ is modified. 

The denials issued by Aetna and SAIF regarding claimant's Septem
ber 1978 injury are affirmed, and the Referee's contrary finding 
with respect to Aetna is reversed. The Referee's assessment of 
penalties and attorney fees against SAIF is affirmed. This case 
is remanded to the Referee to resolve the issues raised in con
nection v;ith the September 1978 Determination Order.

Board Member George Lewis respectfully dissents;
On October 16, 1978, claimant signed an 801 claim form which 

was submitted to both carriers.

Aetna promptly denied responsibility by its 
ant dated October 19, 1978. SAIF neither denied 
claim nor paid time loss benefits within the 14 
by law.

letter to claim- 
nor accepted the 

days as required

Presumaoly, had SAIF complied with its statutory duty to do 
one or the other, claimant would not have held to the misconcep
tion that SAIF was the responsible carrier. Not until claimant 
received SAIF's late denial, issued more than 60 days after its 
receipt of the claim, did claimant have reason to believe that he 
had been caught in a cross-fire between insurers.

m

m
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Without the aide of an attorney to help him sift through the 
morass of procedural complexities, claimant allowed the 60-day 
period of time allowed for filing a request for hearing to lapse. 
In view of the language contained in the first denial from Aetna, 
it is understandable that claimant was misled into believing that 
liability for his injuries rested with SAIF.

As observed by the Board In the Matter of the Compensation of 
Curtis A. Lowden, WCB Case No. 79-10215, in March of 1981, there 
are a large number of -appellate decisions interpreting ORS 
656.319(1) (a) whicn requires that a request for hearing be filed 
not later than the 60th day after a claimant is notified of a de
nial of his claim. In view of the extensive number of disputes 
arising concerning this time limit, it is not surprising that 
claimant, a lay person, might be confused.

It would appear that the majority decision is based, pri
marily, upon the claimant's admission that when he finally re
ceived the second denial in December of 1978 he simply didn't know 
what to do. Where, as here, a situation of successive injuries to 
the same area of the body exists with different carriers involved, 
both of which deny responsibility, the claimant's confusion car. be 
readily understood.

m
By the time claimant received the second denial, dated Decem

ber 22, 1978, his time to appeal the first denial by Aetna had al
ready lapsed. If, in fact, it was clear that his 60 days had al
ready expired, it is reasonable to conclude that there would re
main no reason to hurry. It would appear, however, that claimant 
simply had no idea of what course of action he should take once he 
had let the time lapse to appeal the first denial.

Frequently, a worker with a compensable injury will return to 
work and suffer an exacerbation of the compensable condition while 
engaging in work activity. The issue then arises, as in this 
case, of whether the exacerbation constitutes an aggrava.tion under 
ORS 656.273, i.e., a worsening of the initial injury, or a new in
jury. In such cases, Oregon follows the "last injurious exposure 

expressed in 4 Larson, Workmens 
(1980) which states;

rule," as 
tion 95.12

Compensation Law, Sec-
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"If the second injury takes the form merely 
rence of the first, and if the second incide 
contribute even slightly to the causation of 
abling condition, the insurer on the risk at 
the original injury remains liable for the s 
this class would fall most of the cases disc 
section on range of consequences in whicn a 
jury occurred as the direct result of the fi 
claimant falls because of crutches which his 
injury requires him to use. This group also 
the kind of case in whicn a man has suffered 
strain followed by a period of work with con 
symptoms indicating that the original condit 
sists, and culminating in a second period of 
precipitated by some lift or exertion.

of a recur- 
nt does not 
the dis- 
the time of 

econd. In 
ussed in .the 
second in- 
rst, as when 
first 
includes 
a back 
tinuing 
ion per- 
disabiliry

"On the other hand, if the second incident contributes 
independently to the injury, the second insurer is 
solely liable, even if the injury would have been much 
less severe in the absence of tne prior -condit ion, and 
even if the prior injury contirubuted the major part to 
the final condition..."

The point here should become inescapably clear: It is not
always clear, from the factual situation surrounding any case, 
whether an aggravation or new injury exists. To expect an injured 
worker to make a timely and binding decision on liability, upon 
which even the experts--lawyers, doctors, and the courts--cannot 
always agree, is to impose upon the claimant a burden not intended 
by the legislature or the courts.

The Court of Appeals, in Bracke v. Ba za'r, Inc., ___ Or. App.
CA 17587 (April 1981), discussed the problems encountered by

a claimant when attempting to decide which of two or more employ
ers was responsible for compensation. Although Bracke concerned 
an occupational disease ratner than successive injuries, as in 
this case, the rationale is applicable. In Bracke, the court 
stated:

"...where, as here, the question 
Lability but, rather, which of se 
sponsible, the problem is whether 
sume all of the risk of choosing 
evidence ultimately will show is 
for the compensable condition. I 
Or. App. 139, 499 P2d 1331 (1972) 
ant was not required to assume th 
a claim against the last employer 
tions could cause tne disease or 
added)

is not one of compen- 
veral employers is re- 
the claimant must as- 

the employer who the 
responsible, in fact, 
n Mathis v. SAIF, 10
, we held that a claim- 
at risk, but could make 
where working condi- 
ingury. " (emphasis

m

m
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The Lowden decision, supra, discussed briefly above, involved 
a dispute between two insurance companies on the question of which 
was responsible for tne claimant's compensable injuries. In 
Lowden, the Board referred to the holding of the Supreme Court in 
Br own v. EBI Companies, 289 Or. .455 (1980) :

"'Good cause' under ORS 656.319 (1 ) (b) is not a matter of 
'discretion' but of agency judgment in tne sense staged 
in McPherson v. Employment Division, 285 Or. 541, 591 
P2d 1381 (1979)." 289 Or. at 460 n. 3.

The Board noted that under McPherson, supra, the term "good cause" 
was to be defined as a policy matter by the agency entrusted with 
administration of the statutes rather than by the judiciary, and 
that the Br own holding extended that rule to the workers' compen
sation area. Concluding that it was not bound by pre-Brown appel
late decisions, the Board held:

"In exercising that responsibility, tnis agency is not 
foreclosed from following persuasive judicial analysis. 
In both Hanna v. McGrew Bros. Saw Mill, 44 Or. App. 189 
(1960), and CaIder v. Hughes and Ladd, 23 Or. App. 66 
(1975), the Court of Appeals indicated that a claimant 
should not be penalized when he is caught in a cross
fire between two insurance carriers, each claiming that 
responsibility for the claim rests with the otner. The 
Board finds that reasoning to oe here applicable and 
cogent. Factually, we find that the reason for claim
ant's having requested a hearing more than 60 days after 
INA's denial was due to his pursuing his claim with SAIF 
as suggested by INA. Legally, and as a policy matter, 
we conclude that is good cause for the amount of delay 
here in question (32 days)." Order on Review, March 30, 
1981, p. 3.

In another case where the claimant was caught between two in
surers both denying liability. In the Matter of the Compensation 
of James Griffin, WCB Case No.'s 79-10206 and 79-08314, tne Board 
found that claimant had good cause for his failure to file a re
guest for hearing within 60 days of tne date of a denial because 
the claimant was "lulled into a sense of security" and had no rea
son to believe he should take legal action on the SAIF denial. In 
that case, claimant's false sense of security stemmed from the 
fact that another insurer was already making compensation pay
ments. While this is not the factual situation in the case at 
bar, it is reasonable that the claimant relied upon the language 
contained in the first denial from Aetna:
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"Due to the circumstances you report, it appears that 
you had a separate accident with your current employer 
and that any compensation which may be due you should 
rightfully come from the workers' compensation carrier 
for Black's Enterprises and not from this Company as the 
workers' compensation carrier for Boeing of Portland. 
Further, tne medical information in our file indicates 
that you had sufficient time to completely recover from 
the injury you sustained on June 7, 197a. Consequently, 
compensation for aggravation is denied."

The mere fact that the denial letter contained the usual notice of 
appeal rights does not diminish the claimant's assertion that he 
had good cause for his failure to request a hearing within the 60 
days allowed by statute.

Certainly, the "gooa cause" provisions of Oi<d 656.319 (1) (b) 
contemplated situations such as this one where a claimant is mis
led by one insurance carrier into believing tnat liability rests 
with another.

ORS 656.307(1) addresses the method in which 
issue regarding reponsibility for compensationan solved:

determination 
shall be re-

of

" (1) Where there is an issue regarding:

(a) . . .
(D)

(c) Responsibility between two or more employers or 
their insurers involving payment of compensa
tion for two or more accidental injuries...

the director shall, by order, designate who shall pay 
the claim, if the claim is otherwise compensable..."

Unfortunately, at the time of the denial in this case, there was 
no provision, by rule or statute, for the method in which the di
rector is to be notified of the existence of a dispute as to which 
insurer is responsible. In contemplation of problems which arise 
in determining reponsibility for the acdeptance and processing of 
a compensable injury claim, the Department has, since that time, 
adopted rules which govern the conduct of the parties involved in 
such a dispute. OAR 438-54-332, now in effect, requires the first 
insurer receiving the claim to immediately forward it to the other 
insurer, and the two shall notify the Compliance Division of their 
differing positions. Upon receipt of such notice, the Compliance 
Division then issues what is commonly referred to as a "307 Order"

m
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designating one of the insurers as the paying agent with a mone
tary adjustment to be made upon final determination of which in
surer is responsible in fact.

Had the Department's rules-.-adopted in 1980--been in'effect 
at the time of Aetna's 1978 denial in this case; the subsequent' 
problems wnicn arose, in which claimant was caught in a cross-fire 
between two insurers, might never have arisen. Yet we are faced 
with a situation wnere those rules did not exist.

The majority of the Board concluded that the Referee failed 
to address the issue of premature closure by Determination Order 
dated September 28, 1978 on the initial claim for injuries arising 
out of tne June 7, 1978 incident. I agree. The Referee, in his 
first Opinion and Order dated March 31, 1980, concluded that the 
claimant had not had adequate time to completely recover from his 
June 7, 1978 injury by the time his second injury occurred on Sep
tember 28, 1978. Coincidentally, that is the same date as the De
termination Order which closed the first claim. It is conceiv
able, therefore, that, at the time the claim was closed, claim
ant's condition was not medically stationary. Unfortunately, 
neither the first Opinion and Order nor the Supplemental Order 
dated April 23, 1980 specifically addresses the issue of premature 
closure, raised by claimant's second supplemental request for 
hearing. By treating the second injury as an "aggravation" claim, 
it would appear that the Referee concluded that the first clai.v. 
had not been prematurely closed. Because such a conclusion is in
consistent with tne other finding--that claimant had not had time 
to fully recover--! agree that the issue of premature closure 
should be remanded to the Referee for a determination.

The majority decision, assessing penalties for SAIF's failure 
to comply with statutory requirements, is appropriate, under tne 
circumstances surrounding this case.

But to deny claimant an opportunity to have his claim now 
considered on the merits, in view of tne complexities and proce
dural complications encountered by the claimant, is inconsistent 
with the policy heretofore adopted by the board and is inconsis
tent with guidelines set down, by the courts.

Dated this 28th day of April 1981
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WCB Case No. 80-04245 APRIL 28, 1981
JOHN W, COFFIELD, CLAIMANT
Loblie & Francesconi, Claimant's Attorneys 
SAIF Corporation 
Amended Order on Review

Our Order on Review dated April 6, 1981 in tne above entitled 
matter inadvertently omitted a provision for attorney's fee.

IT IS HEREBY ORDERED that claimant's attorney hereby be 
granted the sum of $400 for his .services at that Board review, 
payable by tne SAIF Corporation.

wc B C ase No.
DA VI D C . REID , c LAIMANT
Po z z i, W i Ison , e t al , Cl
SA IF Cor P 0 ra t ion
0 r d e r on Re vi ew

Rev iewed by the Boa

80-00608 APRIL 28, 1 981

en banc.
Tne claimant seeks Board review of the Referee's order which 

affirmed the SAIF Corporation's .denial of claimant's request for 
reimbursement for mileage expenses incurred in connection witn a 
form of medical treatment.

Claimant's treating pnysicians recommended swimming as a form 
of therapy for claimant's shoulder and neck injury. Claimant in
curred the mileage expenses here in issue traveling to various 
places to go swimming. While there seems to be some dispute in 
the record and briefs regarding whether travel expense to go swim
ming can ever properly be part of compensation, the Board regards 
that as a red herring. Given the claimant's injury and the speci
fic advice of two doctors to swim as therapy, the Board is satis-

expense incurred to follow the doc- 
abstractly, be part of claimant's

fied that claimant's 
tors' recommendation 
compensation.

mileage
should.
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The problem is whether claimant proved the amoant of reim

bursement to which he was entitled. Claimant testified that he 
drove as much as 115 miles a day to go swimming. His total claim 
is for about $900 of travel expense for over 5,500 miles of 
traveling to swim. There were short- comings with the records 
claimant kept to document that claim, as claimant admitted during 
his testimony. The Referee found; "I don't believe claimant 
drove the amount he alleges." The Board interprets this as a 
credioility finding. We find no basis in the record for us to 
make a contrary credibility finding.

The Board is thus left with this unhappy situation: (1) We
are satisfied beyond any doubt that claimant incurred some travel 
expense in driving to places where he could swim, as recommended 
by his doctors; (2) claimant's travel expense should be paid for 
by SAIF; (3) on this record, the exact amount of claimant's travel 
expense is unknown and unknowable; (4) we are not aware of any 
legal options, on this record, except to grant claimant ail that 
he seeks or nothing; and (5) since claimant has not proven entitle 
ment to all that he seeks, he gets nothing.

The Board regards this as unfair. If we had authority to do 
we would grant claimant reimbursement for one-half of the tra-so.

vel he claims. But attorneys 
current law, that the Board's 
lation, not on the record.

might criticize, rightly under 
conclusion was based on specu-

ORDER
Tne order of the Referee dated September 23, 1980 is affirmed

WCB Case No. 79-08182 APRIL 28, 1981 

TERRY RIDDLE, CLAIMANT
Malagon, Velure & Yates, Claimant's Attorneys 
SAIF Corporation 
Order on Review

Reviewed by Board members McCallister and Lewis.

Tne SAIF Corporation seeks Board review of the Referee's or
der which granted claimant an additional award of 25% for a total 
award of 35% loss of the left leg. SAIF contends that the award 
is excessive. The Board agrees and reverses the Referee's order.
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Claimant was employed/ and still is, as a skidder operator 
and injured his left knee on August 28, 1978 when he jumped off 
the skiader. Initial diagnosis was possible tear of tne lateral 
meniscus. Claimant was released to his regular work on September 
5, 1978 and his claim was closed by a Determination Order on Jan
uary 25, 1979 with time loss only.

On Feoruary 12, 1979 Dr. Lilly reported claimant hao signs 
and symptoms of intermal derangement. Claimant was hospitalized 
two days later, and on Feoruary 15 underwent a meniscectomy.

An independent examination was peformed by Dr. Casey on July 
19, 1979. That examination revealed claimant had full range of 
motion but full flexion caused pain, and patellar compression into 
tne femur was markedly tender. There was no anterior, posterior 
or mediolateral instability. X-rays were normal. Claimant’s con
dition was considered stationary, but he was to continue with his 
exercises. Dr. Casey felt that the present symptoms were due to 
mild arthritis. Claimant should do no work requiring climbing up 
and down stairs or getting on and off machinery.

The claim was closed by a second Determination Order dated 
September 17, 1979 and granted 15® for 10% loss of the left leg.

Dr. Casey first released claimant to light work and sub
sequently regular work on November 1, 1979. Dr. Casey again 
examined claimant in December 1979 and reported on February 7,
1980 that the earlier examination was normal and claimant had only 
subjective complaints of pain.

The Board finds, 
testimony at hearing, 
cessive. By the medic 
ination and nis only c 
abling. Claimant has 
time from work due to 
does not support an aw 
leg in excess of that 
would reinstate.

based on the medical evidence and claimant's 
that tne award granted by the Referee is ex- 
al information claimant had a normal exam- 
omplaints were of pain which is not dis- 
returned to his regular job and missed no 
his knee condition. The medical evidence 
ard for loss of function of claimant *s left 
granted by the Determination Order which we

ORDER
The order of the Referee dated September 19, 1980 is reversed
The second Determination Order of September 17, 1979 is af

firmed.
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WC ft Cqp,e No. 7?-05ft9APRTft 70, 10''1 

WAYNft RATDORF, CLAIMANT
P o z z i , W1.1. s o n , o t b 1 , C 1 % i m o n t ' s A 11 o r n o y 
OAIF Corporation 
AmonNed Or'Ior on ftoviow

Our Order on Review in tne above entitled matter was mis
dated.

The correct date for that Order on Review is April 22,

IT IS SO ORDERED.

W C B Case No. ft 0- 010 7 5 PBIL 20, 1

ALBFRT H. BLITON 
Pozzi, Wilson, e 
SAIF Corporation 
Order on Review

C L A IM A N T
a 1 , C 1 a i Ti a n t ’ s Attorneys

Reviewed by the Board en banc.
The SAIF Corporation seeks Board review of the Referee’s or

der which reversed its denial and found this claim compensaole. 
The Board affirms and adopts the Referee's finding of compensa-' 
bility.

SAIF also complains about tne $1,500 attorney fee that tne 
Referee awarded claimant for a less than two hour hearing at wh 
claimant offered no exhibits. Despite tnis Board's express sta 
tory authority to adopt rules governing awards of attorney fees 
ORS 656.388(4), and despite the Board having adopted rules pur
suant to that authority, ORS 656.366(1) and ORS 656.368(2) crea 
an amoiguity about wnether the Board can reviev/ the application 
its attorney fee rules by the Referees. The latter statutes re 
to disputes aoout amount of attorney fees, possibly meaning dot 
claimant's contention that they are too low and a defense conte 
tion that tney are too high, being resolved in circuit court.

icn

te of 
^ ^ r 
r; a
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We need hot attempt to resolve that ambiguity in this case 
because we find tnat the attorney fee awarded by the Referee is 
within the range of reasonableness if it covers both claimant's 
representation at the hearing level and on Board review. There
fore, we will not grant any additional attorney fee on Board re
view.

ORDER
The order of the Referee dated September 19, 1980 is affirmed

WCB Case No. 80-01244 APRIL 29, 1981

HAROLD L. HETLAND, CLAIMANT
Michael N. Gutzler, Claimant’s Attorney
SAIF Corporation
Order on Review

Reviewed by Board members Barnes and McCallister.
•The SAIF Corporation (SAIF) seeks Boara review of that por

tion of the Referee's order which granted 45% permanent partial 
unscheduled low oack disability. SAIF contends the awara is ex
cessive.

Medical reports indicate permanent impairment sufficient to 
preclude claimant's return to his previous employment as a carpen
ter. Dr. Stevens states that claimant should be limited to carry
ing 20 pounds with occasional 50 pound tolerable load. Addition
ally, the claimant should not be subject to repeated bending, 
stooping, twisting or walking on rough ground. Dr. Anderson finds 
"mild, permanent impairment of function of the lower back."

The claimant is 46 years old with an eighth grade education 
and a GED. The claimant's work experience is limited to heavy 
manual labor. He has permanent impairment in the lower back pre
cluding return to work in heavy manual labor. Normal activity 
outside of heavy labor is not curtailed. Additionally, though the 
claimant's education is limited, the limitation is not so severe 
as to preclude vocational rehabilitation. However, claimant's 
lack of cooperation and low motivation have hampered vocational 
rehabilitation efforts.
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ORDER

The Referee's order of October 24, 1980 is modified. Claim 
ant is hereby granted an award of 30% unscheduled disability. 
This is in lieu of all previous awards.

The remainder of the Referee's order is affirmed in its en
tirety.

WCB Case No. 79-10564 APRIL 29, 1981

JIMMIE TROY PALMER, CLAIMANT 
Richard Sly, Claimant's Attorney 
SAIF Corporation 
Order on Review

Reviewed oy Board members McCallister and Lewis.

The claimant seeks Board review of the Referee's order which 
granted him an award of 224® for 70% unscheduled low back and psy
chological disability. Claimant contends he is permanently and 
totally disabled.

The Board concurs with the conclusion reached by tne Ref
eree. Claimant has not proven he is permanently and totally dis
abled. The preponderance of the medical evidence indicates claim
ant can be employed at sedentary work, but claimant has shown very 
little motivation to return to work or help himself. Claimant's 
treating psychiatrist felt most of claimant's problems were physi
cal and it would be beneficial to settle claimant's claim. The 
award granted by the Referee, based on the Board's findings, quite 
adequately compensates claimant for his loss of wage earning cap
acity.

ORDER
The order of the Referee dated September 17, 1980 is affirmed
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hearing: B. Rogers------------------------------------------ 35
Psychological condition complicated by poor motivation,

compensation neurosis: B. Wagner--------------------------719
Psychological condition compensable, related to leg

injury: B. Wagner------------------------------------------- 719
Remand for acceptance affirmed: claimant an employee,

activity work related. J. Coffield-------- ^-------------- 754
Remand for acceptance affirmed: P. Goodwin------------------ 258
Remand for acceptance affirmed; dissent argues mental

stress from nonwork causes: K. Haley--------------------- 260
Remand for acceptance affirmed: G. Me Donald----------------374
Retention of urine unrelated to back injury: L. Logan-----118
Possible rheumatoid arthritis not work-related:0. Sosa---- 27
Shoulder condition not worsened by. work activity: K. Ivie-606 
Tendinitis condition work related; condition made' disabling

by off-job aggravation: G. Woosley------------------------653
Alleged work injury denied where testimony, medical

histories inconsistent: P. Mitchell--------------- ^------ 82
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Inconsistent lay testimony defeats eye claim; no''medical
causation shown: R. Watson--------------------- -----------138

CRIME VICTIM'S COMPENSATION

Claimant’s injury substantially attributable to wrongful act: 
no recovery: K. Berke-------------------------------- ----- 185

DEPENDENTS

Referee, Board won’t rule om consitutionalty of ORS 656.226:
F. Hewitt----------------------------------- '---—--------- —189

Unmarried male survivor not entitled to benefits under
ORS 656.226 : F. Hewitt------------------------------------- 189

EVIDENCE

Accident mus't result in compensable injury, proven by
medical causation: L. McCollam---------------------------  56

Insufficient credible evidence of non-medical character
discussed: D/ Davis-----------------------------------------513

Post hearing evidence not admitted where available
pre-hearing: C. Gallea----------------------------'-------- 407

Post hearing evidence not admitted where available
pre-hearing: 0. Larson------- ^---'------------------------ -651

Pre-existing condition must be shown to be accelerated
and worsend by employment: J. Lavin-----^--------------- -626

MEDICAL- SERVICES - '

Box checked on 827 form given some weight; denial affirmed:
D, Hanner---------------------------------------------------- 460

Claimant entitled to chiropractic services under
ORS 656.245: M. Bluhm--------------- -----------^-----------546

Electro cyclo chair not a form of medical treatment:
C. Smith---------------------------------------------- 485

Insurer not required to pay electric bill for hot tub:
T, McHugh---------------------------------------------------- 413

Must be paid for pending appeal of pre-Oct.3, 1979
injuries except where there is first dollar health
coverage: R. Condon------ ------ =---------------------------620

Psychologist not medical servitor under Oregon Statutes:
D. Kemery-----------------------------------------------  54

Travel expenses allowed only where related to treatment:
D. Burch----------------------------------------------------- 385

Where no referral to psychologist, services not
compensable: D. Kemery------------------------------  54
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MEDICALLY STATIONARY

Determination order reinstated: 0. Sosa---------   27
Discussion where orthopedically stationary, but not

psychologically: R. Klum----------------------------------- 668
No premature closure; follow-up care compensable

under .245: L. Hunt------------------------------------------64
Preponderance of evidence indicates earlier date

appropriate: L, Brault------------------------------------- 378
Psychological condition stationary: vocationally

stationary criteria are different: D. Berliner----------- 589

NON-COMPLYING EMPLOYER

Complicated hierarchy of corporations and employment
relationships: D. Fosdick--------------------------

Revocation of non-complying status order affirmed:
renewal fee paid timely: W. Amrhein---------------

686

150

NOTICE OF INJURY

Good cause for late claim: other carrier delays denial:
I. Daugherty-------------------------------------------------226

Good cause shown for late filing in lengthy discussion:
R. Hosley--------------------------------------  ^505

Failure to file claim timely no bar unless prejudice
shown: C. Jackson------------------------------------------- 173

Late claim: unjustified fear of firing not "good cause"
M. Kantor-----------------------------------------------------268

Showing of prejudice immaterial where good cause for
late claim shown: R. Hoslev--------------------------------505

OCC DISABILITY

Alcoholism: W. Schaecher----------------------------------------466
Ascephic necrosis of femoral head: E. Current----------------- 437
Carpal tunnel: R. Davidson:------------------------------------ 513
Carpal tunnel: M. Tracy-----------------------------------------647
deQuervain's disease: W. Streeter----------------------------- 314
Contact .dermatitis: A. Woodfin-------- ‘----------------------- 281
Dermatitis: E. Zozosky------------------------------------------572
Esophageal hiatal hernia: J.- Earley--------------------------- 202
Frostbitten foot condition aggravated by work as cook:

G. Turley----------^----------------------------------------- 211
Heart attack: E. Harris-----------------------------------------438
Hepatitis: M. Anderson------------------------------------------317
Hernia condition covered by carrier covering time

when it becomes disabling: H, Cruchelow------------------ 455
Humeral epicondylitis: B. Jones--------------------------------.308
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OCC DISABILITY

Hypertension: G. Everts------------------------------- :-------- 228
Malignant kidney: R. Hensley—:------------ ;--------------------204
Mastitis (breast): B. Love------------------------------------- 652
Myocardial infarction: E. Braget--------------------------------31
Myocardial infarction: L. Cramer------------------------------ 154
Occupational disease claim timely filed where attorney

advised of compensability: S. Johnson------ .------------- 491
Prolapsed bladder: L;Logan------------------------------------- 118
Psoriasis: E. Zozosky------------------------------------------- 572
Psychological condition:. G. Barlas---------------------------- 723
Rheumatoid arthritis: W. Schaecher---------------------------- 466
Seronegative rhematoid arthritis:. O. Sosa------------------- 27
Synovial plica: M. Brooks-------------------------------------- 534
Urinary tract infection: R. Taylor---------------------------- 487
Weller cases apply where underlying condition exists:

R. Davidson-------------------------------------------------- 513

OWN MOTION 'JURISDICTION

Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Amendment
Board will
Only board

: F. Barnette 
Barnette----

----------- 455
-------------- 351
-------------- 290
-------------- 383
Crow----------5 36
-------------- 496

50% arm changed to 20 
Omit Appeal Rights: F
Date: D. Bronson--------------------
Date change for PTD: A.J. Brugato- 
New information allows for TTD: J.
Change of dates: D. Fast, Jr.-----
Appeal notice: B. Foss-----------------------------324
Inclusion of attorney's fee: N. Freeman----------664
TTD: E.Gage-------- ----------------- -------------- 695
Changes claim number: R. Gemmell--------------- -— 99
Time loss denied: J. Grover------------- '----------433
70% arm: E. Hickey---------  696
S. Kaser--------------------------------------------- 520
Deletion of SAIF references: A. Keith------------667
Earlier time loss date: A. Lapping---------------528
Change of carrier's name: V.(Stern) Magden------ 1
Omit appeal notice: F. Ozan------------------------521
Abridgement of TTD Period: T. -Raz------- ^-------- 197
Change in attorney's fee: M. Rose------------------277
Attorney's fee: M/ Rose--------------------------- -277
Attorney's fee: I. Young--------------------------- 422
rule pending referee's 'opinion: G. Getman------- 694
can authorize claim reopening: P.- Holstrom--------- 70

Decision withheld on 1972-1980 claims, pending review of
hearing record: G. Christensen---------------------------- 684

Denied compensability for injury in pre-work hours:
L. Adamson--------------------------  524

Denied consolidated hearing: R-. Tila-----r------------------- 698
Denied motion to dismiss request for review and denied

reconsideration of order: Ambiguity in law: J.Turnbull-680
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Relief denied: PTD cannot worsen thereafter: J. Davis------ 575
Denied relief: No aggravation on back claim: D. Gordon----- 516
Denied relief: 1979 accident unrelated to 1968 injury:

V, Neal------------------------------------------------------ 131
Denied relief: K. Muse----------------------^-------------------484
Denied relief: V. Powers---------------------------------- 531
Denied relief: Issure could have been raised as request

for hearing or aggravation: I. Young-----------------------475
Denied reopening of•1964-67-73 claims due to lack of

jurisdiction: D. Blair--------------------------------- 407
Denied reopening of 1961 claim: H. Boutin-------------------- 653
Denied reopening of 1975 claim: D. Brosig-------------------- 614
Denied reopening due to lack of information: R. Faust------484
Denied reopening: E. Miller-------------------   499
Denied reopening: N. Muir--------------------------------------- 529
Denied reopening: P. Pankratz-----------------------------------465
Request to reopen claim because of employer fraud denied:

B. Seibel--------------- "------------------------------- ,----241
Denied reopening: lack of information: E. Stangl--------------- 533
Denied reopening of 1977 claim: L. Vance--------------------- 40
Denied reopening of 1967 back claim: C. Bigsby--------------- 682,
Denied reopening of 1972 back claim: D. Brown---------------- 494
Denied reopening of 1974 low back claim: C. Fahy-- ----------337
Denied reopening of 1967 back claim: E. Fisher---------------;497
Denied reopening of 1970 back claim: J. Hood----------------- 126'
Denied reopening of 1973 back claim: A.E. (Belles) Johnson-396
Denied reopening of back- claim: S. Lawhead----------'---------697
Denied reopening of 1970 back claim: J. Legore McGinnis-----428
Denied reopening of 1973 back claim: D. Ott--- ^-------------- 132
Denied reopening of 1971 back claim: L.. Parsons-------------- 272
Denied reopening of 1973 back claim: J. Poelwij.k--------   11
Denied reopening of 1967 back claim: M. Schallberger--------- 421
Denied reopening of 1974 back claim: J. Snethen-------------- 330
Denied reopening of back claim: E. Stevens-------------------- 534
Denied reopening of 1969 back claim: O.L. Vetter-------------- 280
Denied reopening of 1967 back claim: K. Wentz-----^--------- 40
Denied--.reopening of 1972 foot burn claim: medial

meniscectomy not related: R, Close------------------'----- 656
Denied reopening for excision of Baker’s Cyst but assured

continuing medical: J. Crow----------------- ;-------------- 661
Denied reopening of hernia claim: H. Alderson--------------- 526
.Denied reopening of 1973 knee claim: G. Lewis-------- ^------ 175
Denied reopening of 1973 knee claim: J.K. Truesdale-------- 304
Denied reopening of 1974 leg claim: D. Bronson--------------- 382
Denied reopening of 1973 leg claim: J. Holmes, Jr.-----------596
Denied reopening of 1956 leg claim: C. Stratton----- ---------600
Denied reopening of 1953 neck-arm claim: R. Bettendorf------ 30
Denied reopening of 1978 neck-back-hands claim:

D. Densberger-----------------------------------------------  8
Denied reopening of occipational disease claim: S. Beeson-- 51 
Denied reopening of 1970 claim: osteoarthritis unrelated 
to injury: T. Quarles---- --------------------------- ----------- 618

OWN MOTION JURISDICTION
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Denied reopening but affirmed entitlement to psychological
care: W. Franks-------------------------------------- :------ 526

Determination: TTD and no PPD: C. Atwell--------------------- 502
Determination: TTD and no PPD: J. Batson--------------------- 614
Determination: TTD and no PPD: B. Bult-------- ------- ^----- --512
Determination:on 1974 'claim: TTD and TPD: N. Chasteen------- 387
Determination on 1952 claim: TTD only: 0. Christopher------- 685
Determination vacated: claim to be closed under .268:

J. Church----------------------------------------  184
Determination on 1973 claim: TTD only: R. Crooks------------- 660
Determination on 1968 claim: TTD and no PPD: L. Cross-------575
Determination: TTD and no PPD: S. Cushing--------------------457
Determination on 1974 claim: TTD and no PPD: R. Dunlap----- 616
Determination: TTD following pain clinic obligation:

D. Gray-------------------------------------------------- 10
Determination: 65% unscheduled: W. Johnson------------------- 498
Determination: TTD and no PPD: E. Aldine Keith---- :----------667
Determination: TTD, TPD, and no PPD: P. English'Kezar-----'“270
Determination: no TTD and no PPD: G. Krueger-----------------537
Determination on 1970 claim: no TTD or PPD: B. Martin------ 579
Determ.ination: TTD and 20% more unscheduled: J. McCool-----697
Determination: no TTd and no PPD: J. Powers----------------- 531
Determination on 1971 claim: no PPD and no TTD pending

further information: B. Rattay---------------  -619
Determination on 1965 claim: TTD and no PPD: E.A. Wofford—587
Determination: PTD: L. Wright------------------------------ ;---713
Determination: TTD and no PPD: T. Yates----------------------- 681
Determination on 1968 ankle claim: TTD and 10%: S. Davis—--256 
Determination on 1971 ankle claim: 10% and reopened:

L. McKinnis--------------------------------- ;-----------73
Determination on 1960 arm claim: TTd and no PPD;

C. Brewster-------------------------------------------- -560
Determination on lo64 arm claim: 70%: E. Hickey------------- 696
Determination: TTD and 30% arm: J. Mizar-------------------- --528
Determination•on 1966 back claim: 50% arm and no TTD:

F. Barnette-----------'--------------------------------- 97
Determination on 1955 back claim: TTD and PTD: E. Brockett-153
Determination on 1972 back claim: TTD: G. Christensen------ 684
Determination, on 1963 back claim: TTD only: K.Dillon-------  78'
Determination on back claim: TTD: K. Gubrud------------------ 361
Determination on 1972 back claim: 10%PPD: A. Hanksaker-----267
Determination on back claim: TTD and 5%: N. Jarvis---------- 462
Determination on 1969 back ckaim: TTD only; L. .Jones---------53
Determination on 1973 claim: 15% back, 5% foot, and TTD:

D. Langan------------- :---------------------------------410
Determination on 1968 low back claim: TTD: L. Sapp----^-----291
Determination on 1973 back claim: TTD and no PPD:

D. Tarter-------------------------------  631
Determination on 1972 low back claim: TTD and 15% neck:

I. Young---------------------------------  475
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Determination: PTD for impairment of consciousness and
unemployability: R. Spurgeon------------------------------ 471

Determination on 1969 finger claim: TTD: D. Holland--------395
Determination on 1973 foot claim: TTD: K. Barrett---------- 377
'Determination: TTD and 5% foot: E. 'Gage---------------------- 695
Determination on 1974 foot claim: TTD only; H. Young-------  87
Determination: TTD and no PPD for forearm claim:

R. Gregor------------:------------------------------ ---- 497
Determination on hand claim: TTD and no PPD: G. Wilson---- 493
Determination on 1970 head claim: TTD and 30%: C. Mills---—341
Determination on 1966 hip claim: TTD only: T. Raz---------- 197
Determination on 1971 knee claim: TTD and 5%: B. Bush----- 253
Determination .on 1972 knee claim: TTD and 20% leg:

R. Childress------------------------------  387
Determination on 1961 knee-eye claim: TTD only:

J.H. Elwell------------------------------------- ■-------  -9
Determination on 1962 knee claim: TTD and 60% PPD:

R. Gemmell----------------------------------------------  99
Determination on.1969 knee claim: TTD only-------------------100
Determination on 1971 knee claim: TTD, TPD, and 30% leg:

T.O. Keen------------------------------------------------130
Determination on 1969 knee claim: TTD and 25%:' F. Lyon-- ^—130
Determination on 1973 knee claim: 10% leg and TTD: L. Payn-310
Determination on’ 1969 knee claim: TTD: M. Rose--------------- 300
Determination on 1963 knee claim: TTD and 15%: 0. Rosin---- 135
Determination on knee claim: TTD and no PPD: B. Walls------- 454
Determination on 1959 leg claim: TTD and no PPD:

G. Anderson-------------------------------------—■;----- 248
Determination on 1964 legs claim: PTD: A.J, Brugato---------431
Determination on 1971 leg claim: TTD and 20%: B.O. Casper—561
Determination on 1967 leg claim: 15%: G. Cooper-------------- 6
Determination on 1972 leg claim: TTD, TPD, .and 30% PPD:

V. Crowder----------------------------------------------- 50
Determination bn 1969 leg claim: TTD only: D. Dickenson----322
Determination: TTD and 25% leg: D. Fast, JR.---------------- 549
Determination: TTD only for leg claim: E. Fletcher--------- 664
Determination on 1967 leg claim:TTD only: R. Haines---------- 127
Determination on 1972 leg claim:TTD and 20 PPD:

A. Lapping---------------------------------------------- 528
Determination on 1966 claim: TTD and 10% leg: R. Piefer-----492
Determination on 1962 leg claim: TTD only: N. Randall------- 101
Determination on leg claim: TTD and no PPD: M. Socia-------- 533
Determination on 1972 leg claim: TTD and TPD only:

N. Wilson----------------------------------------------- 494
Determination: 75% leg and no unscheduled back:

N. Wilson------------------------------------------------494
Determination on 1973 neck claim: TT and additional 15%:

D. Johnson-T-------------------------------------------- 579
Determination on 1970 pelvis-collarbone-wrist, etc.

claim: TTD; R. Yarberry--------------------------------436

OWN MOTION JHRDISDICTION
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Determination on shoulder claim: TTD only: D.Zucher--------  88
Determination on 1974 wrist claim: TTD and 10%: R. Hefflin- 80 
Determination on 1968 wrist claim: TTD, TPD and 20%:

L. Steele---------------------------------------- ^------ 279
Dismissed 1972 and 1977 back claims: one withdrawn, other

settled: W. Craig----------------------------------  574
Order abated for provision of additional evidence:

K. Waring----------------------------- .------------------405
Ordered 1972 claim be con sidered according to 11-7-80

order that dealt also with 1975 claim:
J. K, Robertson------------------------------------   430

Order confirmed on reconsideration ofl972 back claim:
A. Handsaker-----------------------  -------------------- 267

Reaffirmed earlier (8-14-80) order to deny reopening:
B. Foss-------------------------------------------------- 324

Reinstated earlier (9-22.-80) order to reopen claim:
A. Keith-------------------   667

Reconsidered claim on basis of evaluation Div. of W,C.
Dept, recommendation: R. Spurgeon-------------------- 471

Reconsideration denied: R. Bult----------------- :------------- 512
Referred 1960 claim for hearing: L. Marin----------------   675
Referred 1971- claim for hearing: F. Nahorney------------------580
Referred 1974-75 claim for hearing: F. Ozan------------------ 521
Referred claim for. hearing: L. Payn--------------------------- 191
Referred 1971 claim for hearing: B. Weathers---------------- . 58
Referred 1971 and 1980 claims for consolidated hearing:

L. Bruce------------------------------------- :-----------511
Referred 1975 claim for consolidated hearing: J. Hunt------- 431
Referred 1972 claim for consolidated hearing: S. Kaser------520
Referred 1969 and 1976 claims for consolidated hearing:

T. Riske-------------------------------------------- ---- 1-7 8
Referred 1968-79 injuries for consolidated hearing:

R. Rogers--------------------------.--------------------- 532
Referred 1968 claim for consolidated hearing with 1980

claim: C. Spooner--------------    585
Referred 1966 back claim for hearing: F. Barnette------------ 455
Referred 1973 back claim for hearing: R. Boggs------- -—-----333
Referred T973 back claim for hearing: H. Browning---------- 615
Referred 1967 back-leg claim for hearing: J. Fritz--------- 325
Referred 1976 back claim for expedited hearing: W. Mabe--- 234
Re.ferred 1971-72 back claims for consolidated hearing:

D. Meyers------------------------------------------------299
Referred 1971-78-80 back claim for consolidated hearing:

C. Ohler-------------------------------------------------271
Referred 1970 back claim for consolidated hearing:

R. G, Sanchez---------------- :-------------------------  2
Referred hernia occupational disease for hearing:

A. Wyttenberg--------------------—----------------------694
Referred 1972 knee-finger-psychiatric claim for hearing;

R. Nash------------------ r.----- .----------7------------- 414
Referred 1974 knee claim for expedited hearing: L. Ryan----301

OWN MOTION JURISDICTION . '
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Referred leg-back claim to evaluation division: E. Greve---696
Referred occupational disease - back-shoulder claim for

consolidated hearing: M. Gotchall----------------- :—360
Referred 1975 poisoning claim for consolidated hearing:

J. Dawley------------------------------   7
Referred 1975 shoulder claim for consolidated hearing:'

J. Robertson-------------------------------------------- 430
Referred shoulder-neck claim for hearing: T. Smith---------- 471
Reopened 1970 claim following hearing: R. Bult-------------- 512
Reopened claim: I. Cornelius----------------------------------- 535
Reopened 1969 claim: G. .Freeman------------------------------- 737
Reopened 1955 claim: S. Lindsley------------------------------ 618
Reopened claim: J. Marley------ ^--------------------.-----------372
Reopened 1970 claim: B. Martin-------------:-------------------579
Reopened 1974 claim: B. McMahon-------------------------------690
Reopened 1971 claim: J. Melcher------  564
Reopened 1974 claim: J. Quinterous--------------------------- 698
Reopened 1974 claim: I. Phipps-------------------------------- 466
Reopened 1971 claim: C. Plummer----------- ------^------ .------ 176
Reopened .claim: p. Stevens------------------------------------- 452
Reopened 1969 claim: J. Turnbull------ ------------------------680
Reopened 1972 arm claim: R. Gregor----;----------------------- 497
Reopened 1974 claim for arthrotomy surgery: C. Johnson----- 625
Reopened 1974 back claim: P. Ayo-Williams---------------------319
Reopened 1970 back claim: P. Buchanan------^------- .----------384
Reopened, back claim: L. Peterson Cody---------------- 495
Reopened 1968 back claim: H. Curry--------------------------- 226
Reopened 1956 back claim: D. Davis---------------- 389
Reopened 1973 back claim; with evaluation Div. to make

PPD recommendation: J.J. Devoe----------------;------ 390
Reopened 1974 back claim: C. Fahy----------------------------- 337
Reopened back claim: N. Jarvis------- :------------------------ 462
Reopened back-hernia claim: W. Lane---------------------------293
Reopened 1971 back claim: J. McCool---------------------------697
Reopened 1971 back claim: J.Oxford---------------------   243
Reopened 1972 back-leg claim: R. Parrott---------   2
Reopened 1973 back-neck claim: G. Peyton-------- 244
Reopened 1962 back claim: W.C. Smith------------------------- 401
Reopened 1973 back claim: S. Soulder------------------------- 211
Reopened eye claim: C.W. Smith-------------------------------- 401
Reopened 1966 foot claim: H. Bodda---------------------------- 98
Reopened 1952 foot claim: O. Christopher--------------- :-----685
Reopened 1972 foot claim: C. Williams------------------------ 140
Reopened 1972 foot-knee claim: N. Wilson--------- r-----------494
Reopened herniated disc claim: H. Stanton Lovell------------520
Reopened 1949 hip claim: 0. Barlow------    74
Reopened 1947 hip claim: P. Carrol---------------------------  95
Reppened 1971 hip-leg claim: J. Grover----------------------- 433
Reopened 1971 knee claim: E.G. Fletcher---------------------- 664
Reopened 1972 knee claim: J. Foley--------------- ^------------ 95
Reopened 1961 knee claim: H. Howell---------------------------241

OWN MOTION JURISDICTION
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Reopened 1974 knee claim: D. Machin---------------------------- 72
Reopened 1973 knee claim; M, Socia-----^----------------------- 533
Reopened 1971-knee claim: B. Rattay--------------------- :------ 619
Reopened 1973 leg-ulcer claim: K. Waring---------------------- 405
Reopened 1972 neck claim: P. Kezar-----------------------------27.0
Reopened 1974 shoulder claim: N.J. Chasteen----------------—638
Reopened 1975 shoulder ' claim: D. Johnson------ ^--------------- 579
Reopened 1972 shoulder-arthritis claim: J. Sullivan--"-- ---- 345
Reopened 1972 Claim for subtalar joint surgery:' P. Johansen-617 
Reopened 1971 claim for thoracic outlet syndrome surgery:

N. Freeman--------------- '-----------------------------------664
Reopened 1972 thumb claim: J'. Bradford------------------------  45.
Reopened 1973 toe claim: D, Neville-----------   58
Reopening of 1973 claim withheld pending further

information: G. Nordling---------------- —---------------- 583
Reopening of 1950 claim withheld pending further

information: D, Wilson------------------------------------ 586
Revoked order of 8-14-80 and referred claim to

evaluation division: L. Simmons----------------------------400
Withdrew August order and remanded claim to carrier:

A. Potterf----- ^------------- --------------------------- ----- 275
Withheld consideration pending out-of-state claim.:

F. Mahonev-------------------------  371

PENALTIES AND FEES

Additional fee awarded for review: P. Moyer, Sr.-------- -—295
Award affirmed for unreasonable resistence to payment .

of medical bills: 0, Harmon------------------------------- 479
Award improper: Claimant voluntarily.agreed to repay ,

overpayment: L. Brault---- ^------------------ "------------- 378
Awarded for late iterim TTD, denial: R. Collier-------------- 591
Awarded for late signing of 801; failure to pay

interim benefits: D. Davis--------------------- ----------- 648
Award reversed where denial of aggravation affirmed:

E'. Bolliger--------------------------------------------------548
Amendment to order on review fixing fee: M. Torhan---------- ^524
Attorney fee based on percent of increased compensation,

not flat fee: J. Johnson-------- --------------------------463
Attorney fee for supreme court review must be ordered

by that court. D. Rogers----------------------------------- 441
Carrier not unreasonable in its refusal to pay TTD where

surgery after job terminated: H. San Miguel------------- 547
Date changed for penalty period, on reconsideration:

M. Myers------------------------------------ ---------------^ — 329
Defacto denial to attorney within 14 days held reasonable:

G. Goodman-----------------■'------------------------------- 234
Delay in TTD benefits unreasonable: R. Howerton-------------- 728
Denied; order of suspension due partly to claimant's

fault:.P. Barrett------------------------------------  654
Denial of fees reaffirmed where Referee's order reinstated:

A. Boyce----"------------------------------  334
Denial reasonable; but unreasonably delayed:

oenalty imposed: G. McDonald------------------------------ 374
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PENALTIES AND FEES

Fee denied where no service provided at Board level:
E. Radmacher------------------  330

Dispute between attorney, referee to be decided in
circuit court: T. Ganger---------------------------------- 32

Failure to comply with penalty results in second penalty:
J. Jaeger----- '----------------------------------------------;363

Penalty and fee assessed for denial, issued 10 days late:
K. Annen-----r------ ------------------------------------------ 5

Jurisdiction to consider fee dispute avoided by affirming
fee: A. Bliton---------------------------------------------- 757

Fee increased to include hearings level efforts:
N. Eluhm----------------------------- ^-------------- ------- 590

No additional fee for successful appeal to court of appeals:
A. Boyce-------------------------------- -- ----------------- 334

Request for extraordinary fee denied: no documentation:
C. Clapp----------------------------------------------------- 633

Order amended to include' attorney's fee: J. Coffield-------- 754
No fee where claimant appeals and loses: P. Davis------------662
None awarded for time loss payment made one day late: ^

R. Ellison------------------------------ -------------------- 601
Order amended to include fee for Board review: S. Forgacs---604
Maximum penalty imposed for refusal to pay interim

compensation; untimely denial: P. Goodwin---------------- 258
No order proper where issue dropped at hearing:

M. Hathaway--------------------------------------------------550
Penalty reversed for failure to pay TTD where doctor's

report confusing: N. Holcomb--------------------------- 394
None awarded; no stautory basis for unreasonable denial:

J. Hyde------ ----------—----------------------------------641
No penalty on penalty can be imposed: J. Jaeger------ .------- 363
Penalty for unreasonable delay by denial reversed:

N. LeDoux-----    411
Penalty imposed for overpayment offset under stipulation

which did not acknowledge overpayment: R. Leone----- ,— 425
Increased on reconsideration:M. Lopez-------------------------- 563
Failure to reopen claim unreasonable, but penalty

reduced: T. McCullom---------------------------------------  56
Fee awarded by amendment for Board review: T. Moore;------------564
25% penalty awarded on interim compensation'not paid:

M. Myers—----------------------------   329
Fee not increased where Board, not attorney, efforts

increased award: R. Nelson------------------------------ --677
Fee awarded where no reasonable basis for appeal:

R. Rabern------------------------------------------------- ---584
Fee for hearing, board review .ordered: D. Rogers-------------- 441
No entitlement, to fee out of subsequent awards:

J. Simmons------------------------------------------------ — 501
No penalty, fee, where no compensation owed: P/ Stevens-------620
Penalty for failure to process claim, fee for win on

appeal affirmed: W. Teal----------------------------------- 706
Fee reduced: case not complicated: B. Wagner---- -------------- 719
Nominal fee awarded for slightly modified order:

G. Woosley--------------------------------------------------- 653
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PERMANENT PARTIAL DISABILITY

(1) Arm' & Shoulder
(2) Back
(3) Foot
(4) Hand . .
C5) Leg
(6) Neck & Head
(7) Unclassified

(1) Arm Si Shoulder

10% arm affirmed;'10% shoulder reversed: M. Flint---- ;------- 286
40% affirmed; shoulder condition not related: R. Hampton-----708
50% affirmed: R. Howerton------------------------------- —----- 728
Award was for injury to arm, not hand:'L. Hunt--------------- 64
10% affirmed; no PTD because of psychiatric problems:

p. Meddleton-------------------- :--------------- ------------ 733
30% award for left shoulder, neck conditions; right

shoulder unrelated: R. Nelson--------------- ^------------- 677
Reduced to 25% for middle-aged, 8th grade, laborer: N. Olds-416 
40% shoulder reduced to 20% poor motivation,

exaggerated symptoms: R. Parker--------------------------- 537
70% thumb increased to 30% forearm: P. Trempel--------------- 711
Determination order reinstated for forearm injuries:

S. Walley----------- .----------------------------------------  29

(2) Back

10% increased to 50% for strain superimposed on severe ;
degenerative process: P. Andrews (Fife)----------------- 59

75% increased to PTD: poor education, good motivation
heavy labor experience: D. Arnett---------------- '------ -734

Award reduced to 60%; efforts to reduce disability
deficient: D. Blank-------------------  4i

10% award reversed'where no loss of wage earning capacity:
L. Brault----- ---------------------------------- 378

10 increased to 25% young•claimant cannot return to
heavy labor; 'strong dissent. P. Brown--------------- .----103

None awarded where no loss of earning capacity shown:
R. Brown-------- :-------------------------------------------- 89

30% affirmed for middle-aged sheet metal worker: D. Burch---385
100% increased to PTD for illiterate manual laborer:

C. Burleson-------------------------------------------------  16
10% increased to 20%: chronic moderate pain. J. Clarke----- ;476
50% reduced to 30% based on age, education and experience:

G. Costa----------------------- :------------------------ :----46
75% reduced to 50% based primarily on medical evidence:

E. Cox----------------------------------- 187
75% reduced to 50%: 57 year old construction worker,GED:

H. Cummings------ ;-------------------------------------------457
35% awarded: two surgeries, secretarial training: K. Dunn----157
20% reduced to 10% for minimal disability: N.. Fain-----------358
Increased to 50%; pulmonary,condition not considered:

R. Gurney
60% reversed; D.O. affirmed where serious prior injuries:

M. Harris--------------------------   701
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30% award affirmed for multiple injuries in young driver:
B. Harrison----------’------------- '------------^-------- 19

25% affirmed for middle aged carpenter with mild
impairment: J. Hay ter-------------------------------------- 605

Reduced to 15% based on medical, work experience:
S. Henthorne------------------------------------ 22

45% reduced to 30% limited education, heavy labor
precluded, poor motivation: H. Hetland----------•;-------- 758

30% affirmed; 20% arm added: R. Hileman----------------------- 702
20% decreased to 10% where returned to same work:^

T. Jacobs---------------------------------------- .-----------616
35% reduced to 25%: retrained, high school education,

pre-existing disability. Jo Jenkins--- ;------------------ 129
None awarded; affirmed on review: J. Johnson----------------- 463
25% reduced to 15% where doing pre-injury work:

D. Kemery---------------------------------------------------- 5 4
Reduced to 80%; no PTD where seeking retirement:

E. Knight--------------- 142
60% award affirmed: physical disability not equal to

loss of earning capacity: J. Kappert---------- -----------508
10% increased to 25% for young heavy laborer precluded

from heavy labor: R. Lane-----   398
40% reduced to 25% for middle aged laborer precluded

from heavy work: B. Langford----------------^— ---------- 424
35% reduced to 25% for truck driver: M. Lawrence------------- 298
70% affirmed; claimant unwilling to attempt work:

E. McClellan---------------  675
60% reduced to 40% for middle,aged man, GED, poor

motivation: L. McGhee-------------------------------------- 604
Reduced to 35% based on lack of motivation, age, 9th

grade education: L. Mitchell------------------------------ 121
25% for two injuries affirmed: T. Mitchell-------------------- 611
5% neck, 5% back affirmed; 54 years old, semi-skilled

laborer: M. Myers----------------------------------------- ^-329
85% affirmed: pre-1977 case-requires showing of

motivation: L. Palandri--------------------- t-------------429
70% affirmed: poor motivation: J. Palmer----------------------750
60% affirmed: poor motivation prevents PTD finding:

F. Peters---------------------------------------------------- 565
Determination order reinstated where conservative

treatment, no objective findings: A. Rentaria------------122
60% reduced to 40% on widow's claim: W. Shipman-------------- 722
100% reduced to 60%: complicated conditions aggravated

by work: A. Siems-------------------------- -----------------158
70% reduced to- 50%; no PTD based on medicals, motivation:

G. Smith----------------------------------------- 109
30% reduced to 20%: minimal objective disability: T. Sutton-331 
20% increased to 50% for bak & hip; movtivation poor:

M. Tohran---------------------------------------------------- 452
Reduced to 15% for overweight well-educated unmotivated

female: C. Tucker-------------------------- --------------- 111
Award increased to 20%: middle-aged part-time aide:

J. Turner---------------------------------------------------- 346
30% reduced to 15%: no hospitalization, little lost

earning capacity: W. Vain---------------------------------- 707

(2) Back
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(2) Back

Reduced to 35%; 20 years, 11th grade education: D.’ Vitro----163
40% increased to'50% for older, uneducated manual ' •

laborer: S. Wadley-----------------------------------------^ 69
30% reversed: any permanent impairment not due to

injury: F. Walker------------------------ ------- ------------ 731
10% awarded for minimal impairment: V. Wise------------------ 570

(3) Foot

10% loss leg changed to 10% loss of foot: J. 'Hills-----------490
10% affirmed for phlebitis flareups: K. Kraft------- '-------- 597
35% reduced to 20% based on loss of function: M. Simila-----584

■( 4) Hand

50% reduced to 25% based on medical, lay testimony:
K. Adams-------------------------------------- -------------- 282

15% each hand affirmed: Reynaud’s syndrome: M. Hathaway----- 550
35% reduced to 25% based on medical evidence: W. May---------440

(5) Leg

25% reduced to 15% overweight claimant stressing knee:
C. Fellows---------------------------- •----------------------  18

50% reversed to 15% leg: works on feet all day:
M. Gibbs ^------------------------------------------------- 478

D.O. affirmed: hip injury limited to scheduled PPD:
P. Hart--------------------------------------------------:---- 423

Reduced to 30% paramount•consideration is impairment:
D. LeFrancois--------------------------------------   174

35% reduced to 15% v/here minimal loss of function:
T. Riddle---------------------------------------------  755

20% leg, 10% psychological affirmed: B,. Wagner----------------- 719
10% increased to 20% for surgical weakening of knee:

L. Watson---------------------^---------------- '------------- 218

(6) Neck & Head

20%'reduced to 10%: subjective complaints: C. Ashe------------- ^198
Award reversed for injury to neck, shoulder:

Z. Culbertson-------------------------------- r------------- 356,
20% increased to 25%: no work above should level:

R. Gonzalez:-------------  ----------------------------------- 169
70% reduced to 50%: very limited neck motion:

C. Gustaf son------------------------- ■'-----------'-----------259
15% awarded for minimal disability, few limitations:

D. Morton---------------------------------------------------- 529
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Issue lost at hearing: remanded to referee for finding:
C. Black---------------------------------------------------- 74fi

70% reduced to 50% over dissent: poor motivation,
bad lungs: R. Geisler----------------------------------------43

,60% awarded where heart condition permanently worsened:
H. Jones---^--------------------------------------------------687

5% reversed where no PPD shown: J. Mason---------------------- 730
20% increased to 40% based on medical evidence: J. Moore---- 66
80% psychological reversed: "dry" aggravation not

compensable: G. Plane----------^----------------------------691
25% reduced to 15%: R. Porter---------------------------------- 484
Hearing loss reduced to 31.87% based on administrative

guide lines: J. Putnam------------------------------------- 108
60% reduced to 40% for respiratory problems: R. Shields-----136
80% award for groin injury affirmed: dissent argues

PTD: T. Timonen--------------------------------------------- 162
35% unscheduled PPD awarded for contact dermatitis:

A. Woodfin---------------------------------------------------281

(7) Unclassified

Procedure ■' • ’

WCD has authority to suspend benefits by-non-cooperation
with Callahan center: C. Andrews-------------------------- 14

On reconsideration. Board's order affirmed: N. Anlauf-------  30
Motion to include overpayment issue or remand for

additional evidence denied: M. Arata--------------------- 350
Motion to dismiss denied despite lack of appelant's

brief: R. Atkins------ --------------------------------- ^----573
Motion to' re-open record denied: R. Barnett------------------ 319
Amendmend :date of order is 4/22/81: W. Batdorf---------------,613
Order of dismissal final unless appealed within 30

days: G. Beus--------------------------------------- :------- 353
On reconsideration: award for TTD affirmed': M,. Bluhm-------- 540
Order on review abated for'reconsideration: E. Bolliger----- 548
Claimant'may voluntarily repay overpayment: L. Brault-- ---- 378
Carrier may request claim closure where failure to show

for closing exam: L. Brault-----^------------------------- 378
Late appeal from denial excused where good cause shown: •

remanded: R. Brown------------   89
Case remanded to hearings for further proceedings:

S. Bunch------------------------------------------ '— -------- 495
Date of order amended: C. Clapp----------------   633
Order on review affirmed on reconsideration: Psychological

problem unrelated to injury: A. Colbert------------------488
On reconsideration, PPD award reinstatedL W. Cole------------242
Amendments to order on review: P. Corbett---------------------140
Remand to referee for further evidence where no

opposition: G. Crippen------------------------- ;-----------320
Order denying remand was.interim order; no appeal rights:

W. Dethlefs^--------------------------------------   188
Board appeal not disniissible where no brief filed:

T. Dorsey---------------------------------------------------- 336
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Procedure

Request to v/ithhold review for additional evidence
denied: G. Everts-----------,-------------------------------228

Order on review abated during reconsideration:
H. Fleishman------- ,-------------7'------------- '--------- --323

Where denial reversed, not determination of time loss,
PPD, by referee: H. Fleishman----- ’--------------- ,--- ■:----403

Reconsideration: order on review affirmed: H. Fleishman----- 536
Order of dismissal amended to include attorney:

S. Fountain--------------------------------  -639
Order abated for consideration of remand: D. Gobler-----—■—650
Amendment: G. Goodman--------------------- ----------------------234
On reconsideration Board's order affirmed: H. Hamilton---:---106
No need for referee to cinsider legal theory not

advanced by partiesL D. Hanner------------------------ --- 460
Remand to referee for further evidence: L. Harry------------- 14
Motion for reconsideration denied: L. Harry-------- ----------142
Order amended to include attorney’s fee: D. Hart------------- 204
Where aggravation, new injury cases not consolidated,

appeals proceed independently: R. Haskell----------------- 128
Order of abatement to allow reconsideration: G. Hawke-------  33
On reconsideration Board's order affirmed: G. Hawke----------.91
Within year of non-disabling injury claimant need only

pro^^e condition disabling: C. Helmick--------------------624
Insurer cannot stipulate to reopen claim after ’•

aggravation rights run: P. Holmstrom----------------------  70
Claimant cannot appeal, from own motion determination:. ..

P. Holmstrom---------------------------- ,------ .------------- 70
Carrier can elect to request reconsideration of PTD

or hearing, not both; dissent:, W. Hopson-------- '------- 172
Motion to strike late appellant's brief granted: A. Howard—713
Prior order abated for reconsideration: G. Hunter-----;------ 434.
Order on review affirmed on reconsideration: G. Hunter:------5’61
Occupational disease claim timely filed where attorney

advised of compensability: S. Johnson--------------------491
Order of abatement to allow reconsideration brief:

A. Keith------------------------ *----------------------------,667
Premature claim closure issue may. be raised before

Determination order: R, Klum------------------------------ 668
Amendment: E. J. Knight----------- .------------------------------ 142,
Interim compensation .due .only if employer has knowledge',

of inability to work: E. LaBells--------------------------738
Case remanded for taking of post-hearing evidence:'

J. Laugh lin----------------------------------- -------------- 32 8
Party estopped to assert res judicata where false

representation made: A. Logan------------ --------’-------- 627
Unclear order amended on TTD, PPD: G. Lucas—^---------- .—' 143
Request for dismissal denied: New determination, order

does not make PPD appeal moot: L. McGehee--------------- 6,09
Motion to reconsider own motion order denied:

J. Mariey------------------------------ -------------- ------ 236-
Cases not closed by determination order closed when

requested: J. Moore----------------------- '----- t—:—^----- 66
Order abated for reconsideration: T. Moore------- ------------ 499
Order on review abated for reconsideration; D. Morton--------529
Order on review abated for reconsideration: B. Painter------ 583
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Procedure
Appellant's brief filed after closing date stricken:

S. Patterson-------------------------------------------------630
Own motion matter and hearing on extent bifurcated: L. Payn-310
Amendment for attorney's fee: B. Prater----------------------- 14 7
Briefing schedule extended .in aggravation/ new injury

cases: E. Rios---------------------------------------------- 148
Claimant need not attend hearing: B. Rogers------;------------532
Denial issued after .307 order did not alter.307

proceeding: R. Saunders----------------------------------- 538
Unreasonable refusal to attend Doctor's appointment

results in suspension of TTD: B. Savage------------------311
Remand for further evidence: K. Smith--------- :---:-------- ^----110
Motion to dismiss denied: R. Spillers-,------------------------  12
Request for reconsideration denied: P. Stevens---------------620
Order on reconsideration: claimant's contentions

without merit: G. Stose-------------------------------  558
Carrier aware of non-delivery of denial letter, should

take further steps to deliver: T. Truesdale--------------304
Referee cannot remand for processing and determine

PPD simultaneously: E. Wallace---------------------------- 316

Remand

Motion granted where no opposition: J. Albert--------------—589
Court of appeals case remanded for further evidence:

M. Shaw------------------------------------------------------ 34 3
Supreme Court case remanded for further evidence

D. Woodman--------------- ;----------------------------------- 348
Supreme ourt affirmed Board: A, Bell---------- 166
Referee's order reinstated': 20% PPD for head injury:

F. Billings----------—^----------------------------- ------- 167
Referee's order reinstated by order of Court of Appeals:

B. Clark —^-------------------- :---------------------------- 708
Case remanded to referee for determination of extent:

B. Colwell--------------------------------------------  225
Request denied: additional evidence obtainable before

hearing: W. Dethlefs--------------------------------------- 188
Supreme Court case remanded to Board: PTD reduced to 60%:

H. Gettman--------------------------------------------------- 337
Case remanded from Court of Appeals for. new hearing:

D. Higgins-------------------^------------------------------- 326
Case remanded where referee failed to rule on central issue:

R. Morris---------------------------------------------------- 629
Case remanded' from Court' of Appeals to Evaluation Div:

R. Pederson----- -----------------'---------------------------646
Order on review affirmed by Court of Appeals: P. Pemble-------176

Reconsideration * •

Order on review reaffirmed: psychological condition' not
• compensable: G. Barlas----------------- ^------------- 723
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Reconsideration

Order on review modified to allow offset of TTD: T. Moore---580
Order on review affirmed: K. Larsen-------- ----:-------------- 730
Order on review abated for reconsideration: M. Peterson-----717,

Hequest For Hearing

Good cause for late filing" pursuit of claim against other
carrier as suggested by first: C. Lowden------------ '----642

Good cause for late filing: none shown where claimant
assumed attorney got copes of denial: E. LaBella--- :---738

Evidence of good cause for late filing to be heard on
remand: D. Kelley-------------------------------------------715

Good cause .for late request: attorney;s employee's ■ .
negligence: D. Kelley-------------------------------------- 715

Late filing excused where two denials, two insurance
companys : J.' Griffin--------------------- ;---;----------- .---593

Good cause for late filing: none shown: Dissent:
C. Black---------------------------------------- .T------- .---746

Request For Review

Board won't use own motion authority to accept untimely
Request for Review: T. Knowles-------- •--------------- .---674

Dismissed: B. Noice--------------------------:------^------------- 436
Dismissed where carrier contest own motion

recommendations: G. Freeman^---------- .------- :------------,664
Dismissal: claimant's brief not received: S,. Chochrek---- ■;---732
Dismissed: claimant did not respond in time unit:

W, Wassing---------------------- :---- --------------- .---- :—- 92
Dismissed: not timely filed: M. Miller------------------------ 414
Dismissed: not timely: D. Mitchell------------:--------- ^------ 481
Dismissed: order is non-appealable: J. Clark------------------733
Dismissed: referee's order not final: L. Barnett------------- 502
Dismissed: referee's order not final: B. Painter-------- *--- 583
Dismissed: service on parties not timely: B. Rupp------- ^----556
Dismissed: Request copies not .sent to all parties on

time: E. Gibson--------------------------------------     63
Dismissed: untimely request: T. Knowles--------- -------------- ;738
Dismissed: withdrawn: D. Scott---------------------------- .---- 705
Dismissed: withdrawn: V. Shackelford----------------------- .---523
Dismissal amended: K. Ward-------------------------------------- 197
Dismissal rescinded: B. Rupp--------------- 7-------------------;556
Dismissed: withdrawn: 0. McKenzie-- --------------------------- 677
Dismissed: withdrawn: R. Anderson-------------- .--------------- 699
Motion to dismiss denied: Insurer served. L. Cole------------ 513
Motion to dismiss denied: Request for Review timely:

A'. DelRio---------------------------- ^----------------------- 522
Motion for dismissal denied: Request timely filed

upon mailing: R. Geisert------------------------------------43
Motion to dismiss denied: employer served with notice

of appeal: V. Shackelford--------------------------;-----.— 706
Must be served on Board only within 30 days: B_. Rupp------- ^^-523
No dismissal for failure to file brief: A. Colbert-----------488
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Request For Review

No dismissal for failure to file brief: M. Edwardson-------- 726
No dismissal for failure to file brief: G. Stose--------- ^---558
Order of dismissal vacated: G. Muehlhausen-----------------—343
Timely made where denial received late: T. Truesdale-------- 304
Withdrawn: C. Blair--------- :--------------- -------------------- 638
Withdrawn: R. Borders--------------------------------------- :----560
Withdrawn: N. Brauer--------------------------------------------- 433
Withdrawn: G. Gleason---------------------- ------------- .---^----391
Withdrawn: L. Gonce-------------------   392
Withdrawn: J. Hull--------------------------   519
Withdrawn: L. Jones---------------------------------------------- 53
Withdrawn: P. Kirby---------------------------------------------- 292
Withdrawn: R Klinebough-----------------------------  11
Withdrawn: M, Mabou---------------------------------------------- 235
Withdrawn: G. Muehlhausen--------------------------------------- 343
Withdrawn: F. Negus---------------------------------------------- 565
Withdrawn: G. Renolds------------------------------- ^------------521
Withdrawn: B. Walker----- -------------------------------------- --483
Request for review withdrawn: K. Ward--------------- '----------197
Withdrawn: B. Washington---------------------------------------- 150
Withdrawn: J. Wecker---------------------------------------------586

Stipulations & Settlements

Discussion of stipulations made after aggravation
rights run: J. Davis--------------------------- ------------ 575

No deduction of overpayment premitted where not
stipulated- to: R. Leone----------------------------------- 425

Stipulation entered.'into under claimant's false
representation not res judicata: A.'Logan-- :----'------- 627

Stipulations not set aside unless inadequate on face
of record: S. Fountain------------------ :----------------- 359

Temporary Total Disability

Award reversed where claimant stionary, with subjective
complaints only: K-. Larsen---------------------  730

Benefits end on date claimant told she is stationary
under unusual facts: R, Hampton--------------------------- 708

Claim remanded for processing as disabiling injury:
W. Simmonds------------------------ ^------------------------ 180

Where claimant refuses to keep doctor's appointment,
TTD suspended: B. Savage----------------------------------- 311

Interim compensation must be retroactive to receipt of
.801 unless denied in 14 days: G. Turley------------------211

Where medically stationary, then reopened for surgery,
no interim TTD due: W. Streeter--------------------------- 314

6 additional awarded to very uncooperative claimant:
R. Ellison--------------------------------------------------- 601

No additional awarded” medically stationary date proper:
J. Hayter---------------- :---------------------- ------------ 605
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Temporary Total Disability

No additional award, claimant stationary: S. Henthorne------ -22
No requirement to pay interim compensation until

medical verification: G. Turley--------------------------211
No time loss before placement in authorized Vocational

Rehabilitation Program: W. Flisram---- ,---------------- 515
Payable from date aggravation claim made, not later

date: M. Bluhm------------------------------------------- r--590
Precluded after effective date of voluntary retirement:

C. Fletcher-----------------;------------------------------- 685
Two years' TTD awarded with no penalty where reports

unclear: W. Teal----------- ;--------------------------------;706
Unilateral termination proper where release to

regular work: E, Cortez------------------ 200

Total Disability

Affirmed for heart condition; no denial of condition at
hearing to base attorn_ey’s fee on. A. Rautio------------ 717

Affirmed for'teacher with multiple injuries: J. Jaeger----;--363
Award increased; teacher with severe neck, psychological

conditions: W. Poole----------------------------------------133
Awarded for 48 year old, 4th grade education, heavy

laborer with good motivation: J. Turnbull------- '------- 680
Awarded for illiterate, manual laborer with limited

back: C. Burleson-------------------------------------------- 16
Awarded with reminder that client has responsibility .

to reduce disability: C. Clapp--------------------- -——-633
Reduced to 75%; no reasonable effort to find light

work: R. Bozarth-------------------------------- :—^—  .—113
Reduced to 60%: claimant chose to retire: H. Gettman-- -—^ 694
Reduced to 75% for active claimant earning through

investments: R. Harris------------------------------------- 339
Reduced to 65% leg: psychiatric, osteoarthritis

conditions unrelated: L, Partridge---------------------- 598
Reduced to 50%: claimant chose to retire: H. Peterson------- 273
Reduced to 80%: poor motivation: V. Rasmussen-:----------------276
Reduced to 65%: fireman with poor motivation: T. Rudolfi----704
Reduced to 60% : rheumatoid arthritis not aggravated by • -•

injury; poor motivation: W, Schaecher-------------------- 466
Reduced to 75%psychological condition unrealted, GED,

30's: P. Silveira------------------------------------------- 208
Reduced to 60%: Well-educated’heavy laborer: B. Stotesbury—182
Reversed: claimant chose to retire: J.R. Smith----------- 446
Reversed: matter was ripe for own motion determination:

L. Wright---.--------------------- ^------- ^-------------------713
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VOCATIONAL REHABILITATION

Referee not authorized to direct providisional suitable
vocational rehabilation program: J. Clarke-------------- 476

Transportation expenses for college program allowed:
J. Meeker---------------------------------------------------- 645

Claimant vocationally handicapped: Field services to
reimburse cost of education: T. Moore-----:---------------564

Severely reduced wage post-injury is not "reasonable
‘wage" under OAR-438-22-304 : T. Moore--------------------580

#
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NAME WCB NUMBER

Acree , Marshall 79-8521 . 16 5
Adams, Karl W. 70-.5278 . 28 2
Adamson, Lorraine 80-1338 524
Albert, Joseph 79-9720 589
Alderson, Howard 81-0035M -D 58933 526
Allen, Rickey D. 79-665 246

Amrhein, William John 79-9808 ] 50
Anderson, George W. Ka 72 46 27 248
Anderson, Marvin 79-10, 193 317
Anderson, Robert T 80-09915 699
Andrews, Charles F 78-9575 14
Andrews, Patricia 79-2180 59
Anlauf,' Norman 78-431 30

Annen, Karl Jo 79-8982 5
Arata , Mark 79-9568 350
Arnett, Daniel W 80-03744 734
Arnett, Daniel W 80-03744 734
Ashe, Charles G. 795393 198
Atkins, Sandra 79-3505 573
Atwell, Craig E. C 444778 502
Ayo-Williams, Paulette D 61541 319

Barlas, Gus 78-03668 78-05218 635
Ba rlas , Gus 78-03668 78-05218 723
Barlow, Orin A. A 141676 74
Barnett, Larry J. 80-5440 502
Barnett, Michael 79-10450 92
Barnett, Robert 79-1.1 , 012 & 79-7210 319
Barnette, Franklin D. 49505 97
Barnette, Franklin D. C 49505 351
Barnette, Franklin D. GC 49505 75
Barnette, Franklin D. C 49505 455
Barrett, Karl W, He 464440 377
Barrett, Phillip 79-09391 654
Barrows, John 79-7211 13
Batdorf, Wayne 79-05894 757
Batdorf, Wyane 79-05894 613
Batson, Joyce C 465282 61-4
Beeson, Seere E. 78-4951 511
Bell, Aldwyn C. 76-6895- 166
Berke, Keith CV 0080000 185
Berliner, Dennis E 79-9454 589
Bettendorf, Robert A 335461 30
Beus, Gary 78-3125 353
Bigsby, Charles 78-9424 682
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NAME WCB NUMBER 1

Bigsby,Charles C 97536 683
Billings, Frank A* 79-1924 ■167
Black, Cecil 79-039SA 746
Black, Raymond M. 79-9157 76
Blair, Clarence H 80-6B9 6 38
Blair, David D. 80-0001 M 407
Blank, Donald 78-7834 41

Bliton, Albert H. 80-01973 757
Bl uhm Myrl C 78-09709 590
Bluhm, Myrl C, 78-0709 503
Bluhn, Myrl C, 78-9709 ■ 546
Bodda , Harvey 0, 52-862587 98
Boggs, Ruth p. ■ AK 39'0 333
Bolliger, Edwin A. 78-9001 475

Bollinger, Edwin A 78-9001 548
Borders, Robert C 79-9637 560
Boschsler, Gerald J C 42295 574
Boutin', Hannum A 865419 C 199674 653
Boyce, Adrean T. 77-6519 334
Boyce, .Adrian T. 77-6519 199
Bozarth, Richard d. 79-9159 113

Bradford, James M. C 399673 ■ 45
Braget, Elmer 78-9760 31
Brauer, Norma L. 80-5060 433
Brault, Lanae 79-7108 & 78-7392 378
Brewster, Charles GA 779323 560
Brockett, Ettis R. ■ A509799 153
Bronson, David L. D 15827 382

Bronson, David 1. D. 1582"? 290
Brooks, Michael A. 79-10, 425 534
Brosig, Dale 81-00]7M 614
Brown, Dale C. C 366457 49 4
Brown, Paul G. 79-9035 ■ 334
Brown, Phillip 79-8846 103
Brown, Ray 79-2895 89

Brown, Rhonda 78-9419 354
Browning, Harold 81-0053M . 615
Bruce, Larry 80-9781 & 80-11,106 511
Brugato, Anthony J. B 91918 431
Brugato, Tony B' 91918 383
Buchanan, Patrick L. C 228487 384
Buit, Richard GC 242435 ■ 512

Buit, Richa rd A. C 242435 355
Bui t, Richa rd A. Ca 242435 249
Bunch, Shirley Ann 78-4618 495

PAGE
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NAME WCB NUMBER

Burch, Dwane M. 79-41^37 38 5
Burleson, Chester E 79-1333 16
Burns, Jere 79-05989 655
Bush, Bessie M. TC 28R027 253
Carlson, Beverly A. 79-899? , 284
Carrol, Paul A ^9793 95
Casper, Bernard 0 323765 561
Chasteen, Noble v7 WD 51562 6 38
Chasteen, Noble John D 51562 167
Childress, Richard C. RC 383397 387
Chochrek, Stephen 80-05127 732
Chochrek, Stephen ■80-05127 732
Christensen, Gary T RC 388724 684
Christensen, Gary T. RC 388724 46
Christopher, Ohman e. A 310030 99
Christopher, Ohinan E A 310030 685
Church, John HC 455427 184
Church, Sharron L. 79-7873 115
Clapp, Cleve E 78-04721 . 559
Clapp, Cleve E 78-04721 633
Clapp, Glenn 784721 543
Clark, Barbara 77-00013 708
Clark, James D 80-09920 733
Clark, James D • 80-09920 733Clark , Juanita 78-07194 699
Clarke, John A. 79-3146 ■ 476
Close , Robert 81-0080M 656Cody, Lily Peterson C 243139 495Coffield, John 80-04245 656CoEfield, John W 80-04245 754Colbert, Arye Nell 79-7258 5'49
Colbert, Arye Nell 79-7258 168
Colbert, Arye Nell 79-7258 488
Cole , Lee 80-1786 - 513Cole, Wiley F. 79-10, 374 242Collier, Rhoda Mae 80-640 591Colwell, Barbara 79-22 225Condon, Robert V 80-05218 620Condon, Robert V, 79-8395 254
Cooper, George AC 101733 6Corbett, Phyllis I. 79-3260 140Cornelius, Irene AK 909 ■ 535Cortez, Estrada H. 80-924 ■ 200Costa, Gregory E. 79-5992 46Cox, Elbert Wes 78-8667 187

PAGE
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NAME

Craig, William C 
Cramer, Lynn Crippen , Gwendolyn 
Crooks, Raymond N 
Cross, Louis 
Crow, Harold 
Crow, James
Crow, James Crowder, Virgie Mae 
Cruchelow, Harry 
Culbertson, Zane Cummings, Herbert 
Current, Edward R. 
Curry, Harold
Cushings, Stearns
Daris, Patricia j 
Daugherty, Ivan E. Davidson, Richard .4 
Davis, Dorothy 
Davis, Doreen D 
Davis, Joseph Dav i s , fi’ober t 4.

WCB NUMBER

80- 53f1 
7R-2847
78- 2939 
8.1-0K75M 
C-121906
.80-02949 80-06809 
B1-00S1M

81- 0051M 
C356792
79- 4967-E
79- 6162 
R0-77880- 3905 
C 153689
ZC 378279
79-10704
79- 2040 & 79-4874
80- 100'
A 535871 
79-01032 
C6O4-14077 
79-5551

PAGE

574 
154 
3 20 
660
575 
661 
536
615
50

455
356
457
437
226
457
662
226513
389
648
575
321

O

Davis, Stuart J. 
Dawley, Jeffery L 
Del Rio, Ada C. 
Densberger, Dora E Dethlefs, Walter J. 
Dethlefs, Walter- J. 
Devoe, John J.
Dickenson, Dowel 
Dillon, Kenneth L. 
Dooley, Douglas 
Dooley, Douglas 
Dorsey, Terry Downham, Robert M. 
Dunlap, Raymond p
Dunn, Katherine 
DuPont, Ruben F.
Earley, Joseph F, 
Eastling, Harold 
Eber, James 
Edwardson, Maurice L 
Edwardson, Maurice L 
Edwardson, Maurice L 
El1ison, Robe r t

168-008 
80-8104 
80-10, 596 
ZD 307161 79-4604 
79-4604 
C 452228
C 174885
B18969
79-08349
79- 08349
80- 7029 
79-7608
133 CB E03 6584 ■
78- 9487
79- 5584
79-9710
79-10662
79-4969 & 79-4048
78- 6123
79- 0612379- 06123 ,
80- 268
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8

188
127
390
322
78

723
723
336
489
6.16
157
168
202
663
257 
.188 
726 
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NAME

Elwell, John Henry 
English Kezar, Patricia L 
Evans, Geraldine 
Evans, Geraldine 
Everts, George A.
Everts, George A.

Fahy, Curtis G.
Fahy, Curtis G.
Fain, Neil E.
Farance, Robert D.
Fast, Donald D 
Fast, Donald D 
Faust, Raymond E,

Fellows, Carol J 
Fisher, Eugene W. 
Fleishman, Herman 
Fleishman, Herman 
Fleishman, Herman 
Fletcher, Cecil R 
Fletcher, Emroy G

Fletcher, Emroy G.
Flint, .Mark W.
FI isram, Wayne 
Florence, A. L.
Flower, Jerald Paul 
Foley, James 
Fo rgacs , Sandor

Fosdick, David R 
Foss, Barbara 
Foss, Barbara 
Fountain, Stanley 
Fountain, Stanley 
Franks, William A. 
Freeman, Gerald C.

WCB NUMBER

2A 865987
C604-13464
80-04669
80- 04669 
79-10,988 
79-10, 9BR

D 3824
D 3834
79-9579
76-3579
75000086
75000086
81- 0012M

79-1763 
C 88978 
79-6548 
79-6548
79- 6548
80- 03155 
C 286853

C 286853
79-4715
79-6815
79-860 &
79-7117
C 369629
79-09869

PAGE

79-04269 
B 66126 
B 66126 
79-07643 
79-7643 
C 322560 
78-07527

79-966

& 79-08803

9
498
727
727
143 
2.28

144 
337
358 
51

549
496 
484

18
497
323 
536 
403 
,685 
664

1
286
515
458
305
95

604

686
145
324 
639
359 
526 
737

Freeman, Nadine 
Freeman , Nadine 
Freeman,Gerald 
Fritz, Jerry

80-0005M
80-0005M'
78-07527
D53-122693

664
592
736
325

Gage, Ernest 
Gage, Ernest 
Gallea, Cindy 
Ganger , Tonne 
Ganzalez, Reynaldo

C 353657 
C 363657 
80-7747
79-6818.79-6817 
79-8856

Geisert (Deceased), Robert C79-8218 
Geisler, Robert J. 79-5777 80-308

-789
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695
407
32

169
391
43



o NAME WCB NUMBER PAGE

O

Gemmell, Roscoe KD 9986f 79Gemmell, Roscoe A 903544 99George, Claudia 79-8388 & 79-5430 306Gerlitz, Roland E. HC. 210898 100
Getman, Gary A 80-05930 694
Gettman, Harry 78-4221 & 78-4222 337Gibbs, Marvin K. 80-1789 478
Gibson, Elsie ■ 8 0-399 63Gleason, Gregory, G. 79-3393 & 80-5377 391‘Gobler, Dianna 79-03896 650
Gonce, Larry 79-8899 392Goodman, Gary Y. 78-2698 170Goodman, Gayle Y. 78-8225 234Goodwin, Patricia Ann 79-4401 258
Gordon, David W. 80-7550 516Gotchall, Mary A. WCB 80-9494, et. al. 360Gray, Delbert D GC 449993 10Gregor, Robert C 364445 349Gregor, Robert C 364445 497Greve, Everett W 81-0026M 696Griffin, James 79-10,206 79-8314 593
Grover, James L. 806366 433Grover, James L. 80-6366 392Gubrud, Keith WD 3632 361Gurney, Ray 79-2457 141Gustafson, Charles 79-5734 259
Haines, Robert J. YC 69382 127Haley, Kent L, 79-4345 260Hamilton, Harold 79-6586 106Hampton, Ruby j 79-08164 708Handsaker, Alfred C 377803 52Handsaker, Alfred C 377803 ■ 267Manner, Delores A. 79-6689 450
Harmon, Orry W, 80-742 479Harris, Earl L. 80-2710 438Harris, Miner 79-09167 701Harris, Rex . .79-7093 3 39Harrison, Billy Joe 79-3659 19Harry, Linda Lee 78-730 ■14Harry, Linda Lee 78-730 142
Hart, Deborah A. 79-8019 & 79-9018 204Hart, Paul L. 77-3225 423Haskell, Richard 80-932 1 28Hathaway, Michael L 79-6216 550Hawke , Gerald 78-4018 77-7564 33
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NAME • WCB-’ NUMBER PAGE

Hawke, Gerald 78-4C518 77-7564 91Hayter, Jim 79-f)5515 605Hefflin, Robert E. 131 4B 6529 80Helmick, Carol L 79-088^^7 ' ■ 624
Hensley, Robert 78-6826 204Henthorne, Samuel G 77-7327 22
Hetland, Harold L 80-01244 758
Hewitt, B'loyd 79-7248 189Hickey, Elmer B 96609 64 0Hickey, Elmer B 96609 696Higgins, Dorothy 78-1883 326Hileman, Roleoth M 80-00345 702Hills, Jane 79-4468 490Holcomb, Marcelyn J. 79-5517 394
Holdridge, Vernon L 79-10260 595Holland, Douglas C 219964 395Holmes , Joe Jr. 81-0034M 596Holstrom, Paul E, 78-6918 70Hood, Jefferson B53-137900 126Hopson, William E. 77-5580-E & 78-6309 172
Hosley, Richard L. 78-5897 505
Howard, Arden 79-0]446 713
Howell, Herbert B, a 843336 241
Howerton, Randy 79-09713 728Howerton, Randy 79-09713 728Hubble, Walter E 79-10883 703Hull, Joyce Dean 78-6919 519Hunsaker, Ellis 80-03070 729
Hunsaker , Ellis 80-03070 229Hunt, Joe 80-0453 431Hunt, Lola M. 79-187 64Hunter, Gary/Leroy, Michael 79-4980 et al 561Hunter,. Gary/Leroy, Michael 79-4980, Gt. al. 434Hyde, James 80-4990 R0-3037 64 1
Ice, Bernece 80-02548 , 665lies, Lorena 79-04405 ' 666Ivie, Kenneth 80-04338 606
Jackson, Carl A. 78-9059 ■ 173Jacobs, Thomas A 80-00313 616Jaeger, Jacque C. 78-8151, et. al. 363Jarvis, Norman R D 15013 33Jarvis, Norman R. D 15013 462Jenkins, Jo Elaine 79-6439 129Johansen, Paul 81-0071M 617
Johnson, Ardis Elaine C 431424 396

O

O

-191-
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NAME WCB NUMBER PAGE

Johnson, Carl B1-O065M 625Johnson, Dennis D 122753 579Johnson, Dorothy ZC Z.74599 296Johnson, Joseph R. 78-94^3 463Johnson, Shirley B, 79-7925 491Johnson, Wallace E, 3W-10-9357 49B
Jones, Betty L. 79-2703 ■308'
Jones, Herbert 79-09690 687
Jones ,‘ Leo V. C 164188 53Jones, Loretta A. 79-3272 268 '
Kantor, Morton J. 79-6220. ‘ 268
Kaser, Steven P0-11, 282, Pl-71 & 81-228 520
Kaser , Steven 80-11282, et. al. 432
Keen, Tom 0. U 1.1P 0 408Keith, Aldine 21C100369 70Keith, Aldine 21C100369 397Keith, Aldine 21C100369 146
Keith, Elsie Aldine 81-0081M 667 ■Kelley, Donna p 79-0770] 79-07232 715Kemery, Dennis C. 79-3851 54Kezar, Patricia C 604-13464 27 0Kintz, Dale D 78-9244 25Kirby, Patrick C. 78-2398 & 79-B171E 292Klinebough, Robert H 79-8769 11 '
Klum, robert 79-03854 668Klum, Robert 79-03854 668Knight, Ella Jean 79-2863 142Knight, Ella Jean .79-2863 107Knowles, Thomas R 79-02158 738Knowles, Thomas R 80-11229 674Knowles, Thomas R '80-11229 674
Koppert, Joseph J. 80-4432 508Kraft, Karen ^80-3698 59 7Krueger, George C 183362 537
LaBella, Evelyn M 79-08172 et al. 738Lane, Robert 79-3963 398Lane, William A, C 395077 293Langan, Dennis j. 80-0008M 410 ■Langford, Bonnie 79-5139 4 24Lapping, Archie D. DC 397390 81Lapping, Archie D. DC 397390 528
Laron, Ole 79-07895 551Larsen, Kathy 80-00797 730Larsen, Kathy 80-00797 607Larsen, Kathy 80-00797 730
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NAME WCB NUMBER

Laughlin, John 79-5749 & 79-6615 ■ 328
Lavin, James P 79-07425 626
Lawhead, Stephen L 81-0066M 597
Lawrence, Marvin 79-1298 298
LeDoux, Martin J. 80-848 411
LeFrancois, David R. 79-3696 174
Leone, Richard L. 79^5641 425
Leroy, Michael/Hunter,Gary 79-4980, et. al. ■362
Lewis, Gerald C 428161 175
Lindsley, Stanley 81-0064M 618
Logan , Albery 79-10,152-E ■627
Logan, Lucille Worthington 79-4474 118
Lopez, Mary . 80-748 563
Loscar, Dolores 79-6777 480

Love, Betty - -80-05200 652
Lovell, Hazel Stanton 80-11, 084 ■ 520
Lowden, Curtis A 79-10,215 642
Larson, Ole E. 79-7895 404
Lucas, Gordon H 79-5869 143
Lyon> Fred W. H-1.0009 130
Mabe, William B53-151050 234
Mabou, Marion 78-5681 & 79-5698 235
Machin, Dale T. B 830 C 411074 7 2
Magen, Viola H. 42 CC 146562 RG 1
Magwood, Laura L. 78-7053 340
Mahoney, Faye 741 C -517858 371
Marley, John 79-10, 276 "236

Marley, John H. 79-10276 372
Martin, Betty C 269083 579
Martin, Betty C 269088 34
Martin, Lavelle G 81-0028M 675
Martin, Lavelle G 81-0028M 675
Mason, James 79-09367 730
Mathews, Iona 79-10, 278 , 372
May, William C, 79-7317 440
McClellan, Ella 80-02143 ■ 675
McClellan, Ella 80-02143 675
McCollam, Larry E. 79-6267 56
McCool, James R C 300516 697
McCool, James R. ■C 300516 96McCullom, Timothy .79-10,172 79-10,173 26
Mcdonald, George Eddie 79-6222 374
McGehee, Lawrence 78-3031 ■ 376
McGehee, Lawrence L 78-03031 609
McGinnis, Juanita Legore C 224899 428

PAGE ©

©
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o NAME WCB NUMBER PAGE

O

o

McHugh, Tyler G. 79-10, 770 .413
McKamey, Delwin 0 79-05R70 610McKenzie, Orval 80-03321 677
McKenzie, Orval 80-03321 677McKinnis, Lawrence K. KC 295631 73
McMahon, Betty Jean 8i-0059M 690-
MePhai1, Richard '80-0 3-20 4 744
Meador , James 79-8719 190Meddleton, David T 79-01139 733
Medleton, David T 79-01139 733
Meeker , Joe 73-10097 645.Melcher , Jim 81-0041 564Meyers, Donald C 294661.& C 357427 299Miller, Edward 0. 131-7G0507 499
Miller, Marvean 78-5125 414Mills, Chester SC 237789 341Mitchell, David L. 79-8868 48 rMitchel1 , Lester 79-612 121
Mitchell, Phyllis L, 79-4817 82Mi tchel1 , Teresa 79-00986 80-05057 ' 611Mizar , John D. A 872730 528
Moore, Jack 79-6527 et al . 66
Moore, Tom 79-8496 499
Moo re , Tom 79-08496 564
Moore , Tom 79-8496 580Moore, Tom 79-08496 721Morris, Robert M 80-00077 80-00853 629Morton, Dianna M. 80-153B 529
Morton, Dianna M. 80-1538 481Moyer , Phi11ip 78-6419 207Moyer, Phillip 78-6419 295Mozzillo, Kathi 80-1512& S0-2711 435Muehlhausen, Gary L* 30-4436 343Muehlhausen, Gary L. 79-717 310Muir,’Nelson L. C 275625 529
Mumblo, Gary L 79-10,454 551Mundell, Harry E 79-06561 7.16Murphy, Launzo 79-10893 510Myers, Marie B. 79-8193, et. al. 237Myers, Marie B. 79-8193, et. al. 329
Nahorney, Frank 81-008M 580Nash, Robert C 358493 414Nations, Michael D 78-7877 553Neal, victor L. 80-7000 131Negus, Fred 80-325 565
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NAME WCB NUMBER

Nelson, Roy D 78-05969 677
Nelson, Roy D 78-05969 677
Nelson, Roy D 78-05969 581
Neville, Dennis C. C 431581 58
Noice, Betty 78-5522 436
Nordling, Gary 451219 583
Nuse, Karl 05X 020005 484

Ohler , Charles 80-7236 271
Olds, Norman 79-4.700 416
Orman, Thomas D 77-02741 710
Ott, Donald L. L33 CB 6928 226 132
Oxford, James J. C .306803 243
Ozan, Fred 1-021596 ■521
Ozan, Fred 1-021596 399

Paddock, Richard R. 79-10, 799 530
pa inter , Bill E 80-5271 583
Painter, Bill E. 80-.5271 50]
palandri, Lino B. 79-10, 364 429
Palmer, Jimmie Troy 79-10564 759
Pankratz, Patricia C 391545 465
Parker ,« Robin A. 78-4868 537

Parrott, Robert C C 407286 2
Parsons, Lawrence Vi, 05 014003 272
Partridge, Lorene 7.8-07510 . 598
Patterson, Steve 79-10,402 .630
Payn^ Larry R. 79-6300 310
Payne, Larry R. 79.-6300 146
Payne, Larry R. 79-6300 295

Payne, Ruth B. 79-1781 191
Pederson, Rose E 79-08369 646
Pemble, Patricia 77-2866 & 77-7847 176
Peters, Fred 81-1062 565
Peterson, Harold 0. 79-7627 273
Peterson, Marvin 79-5443 599
Peterson, Marvin 79-05443 717

Peyton , Gary 481441 244
Phipps, Ivan Lee D 68696 466
Piefer, Ray C. C 54410 492
Plane, George 77-07336 691
Plummer, Charles L 81-0084M 678
Plummer, Jeanette J. 79-3291 176
Poelwijk, James A 76768 11

Poole, William W- 79-7566 133
Porter, Ronald J. 79-4865 484
Potterf, Adelma 79-10, 403 275

PAGE O
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NAME WCB NUMBER PAGE

O

O

O

Powers, James E. 434677 531
Powers, Vone 81-O009M G013R4 531
Prater, Bonnie B. '78-in,286 147
Prowell, Vince W. 79-2666 34
Putman, James 77-4996 ] 08
Quarles, Tommy ai-0029M 618
Quinterous, Jessie 81-0030M 698
Rabern, Rick 79-10069 584
Radmacher, Elmer 80-1722 & 80-1723 330
Raifsnider, James F ^ 79-9409 et al 554
Ramis, Yaku 79-7273 327
Randall, Nathan S. KA963813 101
Rasmussen, Velma 77-6293 276
Rattay, Bringfried C 339129 177
Rattay, Bringfried C 339129 619
Rautio, Arni 79-05270 717
Raz, Theodore D. C28273 197
Raz, Theodore D. C28273 10 2
Reeves, Jerry 78-8739 418
Rentaria, Alex A. 79-5446 122
Reynolds, Geraldine 79-7286 91
Reynolds, Lance p. '79-3058-E 521
Rice, Clifford 78-08643 718
Riddle, Terry ' • 79-08182 . 755
Ringer, Edward A. 79-2422 124
Rios, Elsie 8'0-5174 148
Riske, Donald • 79-07395 569
Riske, Timothy 80-7993 178
Robertson, Joe E. 79-9379 149
Robertson, Joe E. 79-9379 & 80-10, 062 4 30
Rogers, Bettie L. 79-6167 , . ' 35
Rogers, David M. 76-3717 441
Rogers, Ronald E. 79-7321 R1-0032M 532
Rosa, Mary L. 80-1116 287
Rose, Mitchell c 192037 277
Rose, Mitchell C 192037 208
Rose, Mitchell a. DC 192037 300Rosin, Oscar B 1788 135
Rudolfi, Thomas A 80-02390 704Rupp, Barbara 80-1803 556Rupp, Barbara 80-1803 523Ryan, Laurence 76-3080 301
San Miguel, Henry L 80-2274 547Sanchez, Romelia Gonzalez 887-CN 17170 S 2
Sapp, Larry G. AC 137566 291
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NAME WCB NUMBER

Saunders, Robert 79-6793 538
Savage, Bill W. 79-8705 ' ■ 311
Schaecher, William T, 79-2059 466
Schallberger, Mabel J, C 103538 421
Scofield, Dale 78-3310 & 78-7638 444
Scott, Douglas K 80-04610 705
Seehawer, Lyle 2001562005 102

Seibel, Buernell L. 78-3234 241
Sexton, Gerald C, 79-7034 179
Shackelford, Venda J 80-01854 80-01855 706
Shackelford, Venda ■ 80-1854 & 80-1855 523
Shackleford, Edward J. 79-4285 469
Shaw, Maxine E. 79-1310 343
Sheilds, Ruby (Barbara) 79-6795 136
Shipman, William Mrs 79-07371 722
Siems,.Arlene 79-582 158
Silveira, Patricia Horner 79-3567 208
Simila, Maurice E 78-7333 584
Simmonds, William C, 79-10, 537 & 80-613 ■ 180
Simmons, John 79-4898 501
Simmons, Lenford G. 360-051-2024 400
Smith, Charles R. 79-3919 278
Smith, Clifford W. C 382943 485
Smith, Gavin L, 79-3191 109
Smith, Johnny R. 77-1889 & 78-1678 446
Smith, Kenneth H. 79-4208 110
Smith, Roman C. 79-8147 302
Smith, Tony KC 405304 471
Smith, Walter C. A 922605 401
Snethen, Jerry • Z D 4 4 3 4 8 330
Socia , Michael PC 473316 533
Socia, Michael W. C 473316 303
Sonnenfeld, David Allen 79-10411 678
Sosa, Oslidia 79-8823 ‘ 27
Soulder, Steve C 417537 211

Spillers, Richard M 79-9562 12
Spooner, Carlton 81-0060M 585
Spurgeon, Ralph B 142666 • 471
Spurgeon, Ralph E. B 142666 289
Stangl, Edward 81-0036M C 305780 533
Steele, Lisle R. RC 162857 279
Stevens, Dennis E, C 230071 & C 383707 452
Stevens, Edwin 81-0O39M C 435926 534
Stevens, Phillip B 80-04999 620
Stevens, Phillip B 80-4999 557

PAGE
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NAME WCB NUMBER

Stewart, Victor 78-3110 472
Stose, Gerald 79-2960 & 79-6387 181
Stose, Glenn R 79-2960 79-6387 558
Stose, Glenn R, 79-2960 & 79-6387 486
Stotesbury, Brian R. 79-8662 182
Stratton, Carl 81-O021M 600
Streeter, Willie Jr, 78-326P 314
Sullivan, Jean P. C 375513 . 345
Summers, Peter A. 79-7200 110
Sutton , Thomas 79-10, 944 . 331
Syrop, Jay 79-4634 544
Tarter, Darrel P GC 446817 631
Taylor, Reba jean 77-7548 487
Teal, William 80-00517 631
Teal, William A 80-00517 706Tila, Raimo K 81-0057M 698
Timonen, Theodore L. 79-5185 162
Torhan, Michael 795835 . 524
Torhan, Michael 795835' ' 452
Tracey, Mary S 80-02703 647
Trempel, Pete 79-08618 711
Truesdale, Judy Kay C 479259 304
Truesdale, Thomas 79-6171, 539
Tucker, Carrolle j. 79-4454 in
Turley, Gordon D. 79-10, 150 . 211
Turnbul1, James D 80-1327 542
Turnbull, James D 80-01327 680
Turner, Joyce 79-8784 346
Tyler, Delores M 79-4245 3
vain, William D 80-0]464 707
Vance, Larry C604-05652 .40Vetter, opal Lillian C 191526 280Vitro, Donald R. 79-4954:- 163
Vogt, Elaine J 80-2667 559
Wade, Jack j .79-9073 601Wadley, Stanley 79-5118 69Wagner, Betty J 79-06956 719Walker, Barbara J. 80-3295 483Walker, Freeman F 79-10808 731Walker, Freeman F 79-10808 731Wallace, Eva S. 78-2024 316
Walley, Stanley 78-3903 29Walls, Bill G. B53-157860 454Ward, Kenneth L. 79-7134 150Ward, Kenneth L. 79-7134 197

PAGE
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NAME WCB NUMBER PAGE

OWaring, Kenneth V, 133CB'^29352 405
Waring, Kenneth V. 133CBr,:?9:^52 347
Warnack, Susan 8'0-1911, 542
Washington, Billy 79-8-122 150
Wassing, Witold 79-6C183 92
Watson, Lois 79-847C» 218
Watson, Ronald 79-1319 138

Weathers, Basil L. C 332143 58
Webster, Sharon S. 79-10, 543 219
Weeker , John R 79-09628 5B6
Wentz, Kenneth A 42CC77.681 40
Williams, Charles B 830 C 390456 140
Willson, Gerald 0. D 53-151204 49 3
Wilson, David A 81-0055M 586

Wilson, Norman L. AC 408279 . 86
Wilson, Norman L. YC 408279 494
Wilson, Norman L. D 408270 18 3
Wise, Vivian 78-7484 570
Wofford, Earl Ansel D 113902 571
Woodfin, Ardean 79-9332 281
Woodford, Henry J 79-9192 587

Woodman, Donald E. 78-528'3 348
Woosley, George 80-00867 ■ 653
Woosley, George 30-867 545
Wright, Larry 80-04394 634
Wright, Larry D C 252060 713
Wyttenberg, Arnold F 81-0050M 694

Yarberry, Roger D. KC 254011 436
Yates, Thomas G TD 90516 581
Young, Helen j. 49292 87
Young , Iris FC 373434 475
Young, Iris F. PC 373434 422
Young, Iris F. FC 373434 402

Zozosky, Edward 79-7251 48 3
Zozosky, Edward 79-7251 572
Zucher, Darryl S. C 414621 88

G
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VOLUME 30

ORS CITATIONS

ORS 147.015(5)------ :-------------------------------------- ----- 185
ORS 147.155 (5)--------------------   185
ORS 162.085 (1)-------------------------------------------------- 627
ORS 167.207-:--------- ------------- ^----------------------------- 185
ORS 174.110--------—------------------------- '------------- 189
ORS 174.115------------------------------ ^---------------------— 189
ORS 174.120------------------------------------------------------150
ORS 187.010------- '------------------------ —---------:----------150
ORS 656.005 (8)---------------- ------------------------ ^-------- 323
ORS 656.005(31)-------------------------—.--------------------- 686
ORS 656.005 (31)--------------------------------------------- —-710
ORS 656.029------------------------------------------------------686
ORS 656.206------------------------------ ------------- '-------- -273
ORS 656.206--------------------- '-------------- .------------------208
ORS 656.206 (1) (a)-----    565
ORS 656.206 (1) (a)--------------  141
ORS 656.206 (a) (2) (1971)---------------------------------------- 429
ORS 656.206 (2)-------------    -446
ORS 656.206 (3)-------------- —----------------------------------182
ORS 656.206 (3)-------------------------------------------------- 565
ORS 656.214 (5)------------- -------------- ^------------- .----^^- — 722
ORS 656.214 (f) 6r(g)---- :------ ^------------------------ :------- --108
ORS 656.226 —------------------------------- ‘-------------- ----- 189.
ORS 656: 245---—------ :----------------------      590
ORS 656.245-------- — -----------———'------------------------479
ORS 656.245----- ^------ ----- ^-----------______-------------- --- 22
ORS 656.245----------------------------—----------------------- 372
ORS 656.245-------- -------------- ^ —------.----------- ----------413
ORS 656.245------------------ ------ — ^------------ — —-------^133
ORS 656.245--------------- ^------ ----------------------:-------- 278
ORS 656.245---------   542
ORS 656.245----------------------- '--------------------- ;-------- 719
ORS 656.262------------------------------------^----------------- 378
ORS 656.262(4) (5)----------------------------- ^----------------- 648
ORS 656.265 (4)-----^------------ - ------------------------------ 505
ORS 656.262 (4)--    738
ORS 656.262 (4) & (8)------------------------------------------- 547
ORS 656.262 (4)------------------------------ —211
ORS 656.265 (4) (6)---------------- ^---------------------- -------- 547
ORS 656.262 (5)----------------------------  738
ORS 656.262 (5)-------------- --------------------------r---- .— 374
ORS 656.262(5)-------------------      738
ORS 656.262 (6)-------------------------------------------------- 738
ORS 656.262 (8)----- :------ -------------------------------------- 656
ORS 656.262 (8)----—-------- :----------------- ------------ 723
ORS 656.262 (8)------    394
ORS 656.262 (8)-----------^ —---------------------------------- 668
ORS 656.262 (8)----- ^------------------------ —------- ^--------- 372
ORS 6 56.262 (8)—-------------------- — —---------------374
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VOLUME 30

ORS CITATIONS

ORS 656.262 (8)---  219
ORS 656.262(10)----------------------  ^-----------------624
ORS 656.265-------------------------------- ‘-------------------- -505
ORS 656.268--------------- —--------------------------------------378
ORS 656.268------------------------------ ----------- ^------------ 536
ORS 656.268 (5)---------  515
ORS 656.272 (4) (b)&(c)------  66
ORS 656.273---'-------- —:------------------- ‘-------------------- 746
ORS 656.273------------------------------------------------------ 372
ORS 656.272 (3)----- '-------------------------------- ------------ 590
ORS 656.273 (3)------ -744
ORS 656.273 (3)--------------------- ----_____1------------------ 691
ORS 656.273 (4)------------------^---------------- ^--------------- 556
ORS 656.273 (6)—-----------^------- ---------------------------- -548
ORS- 656.273 (6)--------------------------  —   723
ORS 656.273 (7)------------  691
ORS 656.278----------,---------------------- ^--------------------- 639
ORS 656.278---------------------------------        70
ORS 656.278------ ^----------------------------------------------- 674
ORS 656.278 —--------    372
ORS 656.278--------------   -713
ORS 656.283--------------- ^-------------------------------------- 172
ORS 656.283-------------------- -------------------:-------------- 668
ORS 656.289(1)--------------------------------------------— — 642
ORS 565.289 (3)—----- :-------------------------------------------391
ORS 656.289 (3)-------------------------------------—----------- 436
ORS 656.289 (3)----------------    523
ORS 656.289 (4)----------------- ^---------- ^------- ^------------- 389
ORS 656.295(2)-----------------'----------------------------------556
ORS 656.295 (5)-------------------------  589
ORS 656.295 (5)--------------------------------------  495
ORS 656.295 (5)-------------- '------------------------------------549
ORS 656.295 (5)------------------------ ,--------------------------336-
ORS 656.298 (5)-----— —----------------------------------------559
ORS 656.307----- —------------ -------- ------------------------394,
ORS 656.307^----------------- --------------- '--------------------538
ORS 656.307 (1)------- ^-------------------------------------------746.
ORS 656.313--------- -------- ----------_____------------------- 620
ORS 656.313------- :-------- ,---------------—'---- -------------- 189
ORS 656.319(1)—^------------------------------------------------  89
ORS 656.319 (1) (a)------ ^---------------------------------------- 746
ORS 656.319 (1) (a) & (b)---------------------------------------- 642
ORS 656.319 (1) (b)-----------—------------- -------------------- 715
ORS 656.319 (2)-------------    172
ORS 656.325--------------- ------------------- ^----—------------ 311
ORS 656.382------------------------------ — —-------------------378,
ORS 656.382 (1)---------------------------^----------------------- 668
ORS 656.382 (1)--------------    219
ORS 656.382 (2)------------- ^-------------------------------------441
ORS 656.386 (1)-----------     757
ORS 656.386 (1)----------------------------------------------- - — 441
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ORS
ORS

VOLUME 30 , •

ORS CITATIONS

656.388------------------------------------    32
656.388 (1)------------------------------—-----------------532
656.-388 (2)---------------------------------------------—^---757
656.388 (4)----------------------------------------------- ^---757
656.389 (3)^---------------------   353
656.419----------------------------------   150
656.419 (3)-------------------------- ----------——^----------150
656.427--------------------- ---------- ------——-----_^J_i5o
656.504--------------------^------------- - -------------- ^— — 150
656.506------------------------------- ---------------:------- 561
656.552-------- ---------------------- — ------------- :150
656.740------------------------ ----------------------------— 150
6 56.745-----------------------------------------------  —56
656-. 802 (-1) (a)------------------ ------- ------------------^- — 571
656.-707-------------- --------------------------------------- • - 34
656.807 (1)----------------------------    --211
8.070 (1)----------------------------------------------------- 434
8.310---------  561
8.340------- ^------------------------ ----------------------- 434

-802-



VOLUME 30

ADMINISTRATIVE RULE- CITATIONS . ' ‘

OAR 436-54-281-283-------------— — -----------------------------654
OAR 436-83-700 (5)------------------------------------------------319
OAR 436-47-075---- -------------------------;------------------- — 662
OAR 436-83-700 (2)-----------------------------------------  391
OAR 436-65-535 (3)-----  423
OAR 436-83-120^--------------------------------------------------642
OAR 436-83-480 (2) (6)--------------    715
OAR 438-22-304--------------------------------------------  580
OAR 436-61-052 (2)--- 721
OAR 436-61130 (1) (e)--------------------------------------------- 565
OAR4 36-6 5-565-------------------------------------------------- ^-10 8
OAR436-83-700 (2)--------------------------------  556
OAR435-83-520-----   219
OAR438-47-040 (1)-------------------------------------------------633
OAR4 38-4 7-010 (2)-------------------------------------------------55 9
OAR4 38-47-04 0 (1)-------------  677
OAR438-4 7-010 (2)-------------------------------------------------581
OAR83-47-020--------------------------------------------  723

U.S. CASES

Weinberger v. Wiesenfeld^ 420 U.S. 636 (1975) 189

O
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Anderson v« West Union Village Square, 43 Or, App. 295

VOLUME 30'
CASE 'CITATIONS '

(1979)
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MEMORANDUM OPINIONS 
NOT PUBLISHED IN THIS VOLUME

WCB Numbers given for your convenience in ordering 
from the Worker's Compensation Board

E. Anderson: Affirmed:35% low back-------- ■'---------------- 79-3648
R. Angell; Affirmed idenial of ankle claim---------- ----- 80-00294
J. Amundson: Affirmed‘.denial for untimeliness------------78-05914
E. Bancroft: Affirmed:remanding of 1979 back claim to

carrier----------------------------- --------------------- 79-297 2
Trine Banda: Affirmed:remanding of back, claim to

carrier---.-------------------------------------- ,-------- 79-1274
D. Barth Affirmed: 'Denial of occupational disease--------78-8780
L. Batchelor: Affirmed: 10% back-------- ;------------------ 79-9863
D. Battles: Affirmed: 5% hip and 10% back-shoulder—----77-5670

78- 1312
M. Beers: Affirmed: 65% hand-------- --------------------- -78-3752
G. Bienert: Affirmed: remanding of herniated disc claim

to 'carrier-'-—------------------- :----- -----------------7 9-8671
E. Biggerstaff: Affirmed: denial of' pulmonary claim----- 80-539
T. Bird: Affirmed: Low back PTD------------- --------------77-941-E
L. Birge: Af firmed: chiropractic services only------------79-04069
S. Bisset: Affirmed: remanding of 1978 back claim to

carrier--—----------------------------------- ----------- 79-112
R. Blair:,Affirmed: extent of PD for back sprain---------78-9425
E. Bomberger: Affirmed: remanding of back-shoulder-neck, 

etc., claim to one carrier, and low back-leg-pelvis 
to 2nd carrier------------------------------------------ 77-270

79- 2269
I. Bonneville: Affirmed: 70% unscheduled and denial of.

thrombo-phlebitis (cerebral insufficiency)-------- —^78-1968
Billy Boren: Affirmed: TTD and clarified attorney's fee-79-03211
K, Bott: Affirmed: 75% back-'--------------- ----- :—:------- 79-8203
E. Bowman: Affirmed: denial of aggravation on back

claim---^------------------------ ------------------------- :78-9357
W. Bradshaw: Affirmed: denial------------------------------ 79-08945
R. Brigden: Affirmed: denial of rib-chest muscle claim—79-7730
F. Britton: Affirmed: denial of neck-shoulder claim

and knee claim—^---------------------------------------- 78-9701
J. Brock: Affirmed: remanding of low back aggravation to

carrier---------------------------------------------- ^----78-5345
E Brockett: Affirmed: denial------------------------------- 79-08053
D. Bronson: Affirmed: 50% low back------------------------ 79-9797
D, Brooks: Affirmed: remanding of claim to carrier------ 7.8-9806
M. Brown: Affirmed: 30% leg-------------------------------- 79-9097
M. Brown: Affirmed: acceptance of claim and penalty----- 80-01685
P. Brown: Affirmed: denial of TTD------------------------- 80-06305
P. Buelow: Affirmed: remanding of shoulder aggravation

claim to one carrier, denied responsibility of 2nd
carrier-------- .--------------- ----------- -------- ^----- 78-8 364

W. Bullock: Affirmed: 25% low back------------------------- 78-03841
C. Burdick" Affirmed: Dismissal with prejudice---- ;------ 80-04351

79-09099
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N. Burgess: Affirmed: no PPD for should claim------------79-9424
L. Burce: Affirmed: denial-------- --------------------------79-7683

79-7684
J. Burril: Affirmed: remanding of back claim to present

carrier---------------------------- -----------------------79-4140
D. Bush: Affirmed: 35% unscheduled------------------------ 79-8635
E. Bush: Affirmed: denial of back claim------------------ 79-6471
C. Callison: Affirmed: denial of neck-back aggravation—79-8991
O. Calvin: Affirmed: acceptance of claim----------------- 80-01592
D. Campbell: Affirmed: responsibility of one carrier;

over another in shoulder-neck-elbow claim------------- 79-8008
79-10,499

K. Canaday: Affirmed: denial of back claim---------------- 79-5159
79-3749

■J. Cannon: Affirmed: remanding of shoulder claim to
carrier----------------------------------------------^----79-8155

J. Capello: Affirmed: 35% back------------ -—-------------- 79-6244
C. Carlson: Affirmed: remanding of back claim-to

carrier and denied PPD--------------- ------------- ,----79-8391
K. Carpenter: Affirmed: 25% penalty instead of total

medical on neck claim---------------------------- 79-9774
A. R.Carter: Affirmed:, award for multiple sclerosis------ 79-8304
J. Carter: Affirmed: 35% back------------------------------ 79-9831
W. Cawrse: Affirmed: 30% foot------------------------------79-2806
K. Chapman: Affirmed: denial of TTD------------------------79-4840
L. Chester: Affirmed: denial---------------------------------- 79-08084
E. Chetwood; Affirmed: previous low back award and

denial of PTD-- ^-------------------------- 78-4214
79- 4293

L. Chiapelli: Affirmed: 20% low back—:-----------------------79-07513
G. Christensen: Affirmed: dismissal and denial of new

injury--------------------------------------- ------------ 80-01485
80- 03308

C, Clark: Affirmed: denial of aggravation-----------------79-4340
J. Clifton: Affirmed: denial of aggravation on back

claim---------------    -79-5669
W. Cole: Affirmed: TTD and elimination of PPD on back

claim----- ------------------------------------------------79-10,374
B. Collier: Affirmed: denial of request'to invalidate

overpayment----------------------------------------------79-58 04
F. Conn: Affirmed: 5% shoulder---------------------------- 79-80.12
E. J. Conner: Affirmed: 50% arm and denial of neck-

shoulder------ ----------------------------------------- — 79-7687
J. Conradi: Affirmed: denial of TTD-----------------------79-05789
C. Cook: Affirmed': denial of back claim------------------ 79-8013
D- Coombs: Affirmed: PTD---------------------- ^------------ 79-4780
M. Cooper: Affirmed: denial of occupational disease------ 79-8266
W D. Cooper: Affirmed: remanding of back-hip aggravation

to original carrier-------------------------------------80-1816
79-4433

W. Copeland: Affirmed:. 15% heck----------------------------79-5632
W. Copeland: Affirmed: denial and that employer was

' complying------ :--------------------------------------- __79_856o
J. Corbett: Affirmed: denial of back aggravation-------- 80-2707
P. Corbett: Affirmed: extent of PPD------------- ;----------79-3260
G. Craner: Affirmed: ,81% foot------------------------------78-9563
H. Crandell: Affirmed: remanding of myocardial infarction

to carrier----------------------------------------------- 79-07115
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P. Daris: Affirmed: TTD and denial of continuing responsibility
for meningiona^------------------------ ^------------------79-10704

D Harrow: Affirmed: 64% back------------- ------------------ 79-1492
B. Davis: Affirmed: remanding of claim to carrier--------- 80-0.1692
D. Davis: Affirmed: 55% leg and 48% back----- --------------79-9038
L. Davis: Affirmed: 10% back--------------------------------79-7412
L. Day: Affirmed: denial of eye-spine aggravation

claim-------------------------------------------------  79-9455
J. Deblaay: Affirmed: denial of aggravation-------------- 79-4076
K. Decker: Affirmed: 10%------------------------------------79-6593
J. Del Togno-Armanasco: Affirmed: denial of back claim—80-226 
S Denney: Affirmed: denial of thoracic claim and carpal

tunnel syndrome----------------------------------------- 79-10,594
J, Dickover: Affirmed: denial of occupational disease

hearing loss------------------------ ------- ^------------ 79-3753
J. Digregorio: Affirmed: denial----------------- 79-6105
A. Dixon: Affirmed: denial of aggravation---------------- 79-11,069
Eric Dobbs: Affirmed: 5% head, neck, back, and

psychological------------------------------------------- 79-10,631
V. C. Dockstrader: Affirmed: 80% back--------------------- 79-429
H. Dowhaniuk: Affirmed: 60% low back----- --------------- 79-10875
R. Dreveskracht: Affirmed: denial of aggravation------- ^-80-1490

■ 80-1491
L. Ducat: Affirmed: 5% low back-------- ----- :------------- 78-9006
K. Dubson: Affirmed: denial----------------------- ----------78-07525
D. Dvorak: Affirmed: denial of aggravation---------------- 80-1380
T. Dyche: Affirmed: new injury rather than aggravation—78-9769

79- 7080
J- Dye: Affirmed: denial--------------------- ---------------80-01469
E. Eby: Affirmed: 40% unscheduled--------------- ----------80-1243
E Edge: Affirmed: 15% low back------- ^---------------------79-4080
E. Efimoff: Affirmed: 20% shoulder------------------------ 79-9643
V. Eggleston: -Affirmed: 50% back--------------------------- 79-9104
B. Elder: Affirmed: 48% unscheduled------------------------78-08788
L. Ellis:, Affirmed: 30% back---- r----^----------------------79-9608
M. Else: Affirmed: 65% back---------------------------------79-8059
L. Emmons: Affirmed: PTD for back-chest-------------------78-02904
S. Epps: Affirmed: denial for untimeliness--------------- 79-4646
R. Eskildsen: affirmed: remanding of back claim to

. carrier------ ---------------------- -—r----- ----- -------- 80-2720
CEvans: Affirmed: remanding of calim to carrier------- 79-4736
G, Farfan: Affirmed: 80% back-leg--------- *--------------- 79-8127
T. Fake: Affirmed: 10% low back and penalties------------80-01492

80- 01493 
80-05489

J. Faulk: Affirmed: new injury rather than
aggravation------------------------------^--------- ------ 77-3712

74-4505
A. Fisher: Affirmed: remanding of back claim to

employer and placement of claimant in vocational
rehabilitation------------------------------------------ 80-2 32

D. Fisher: Affirmed: dismissal due to claimant's failure.
to respond to show cause order------- '---------------- 78-8290 -

L. J. Flud: Affirmed: back PTD--------- --------------------- 80-242
L. Fore: Affirmed: denial of shoulder claim—:-------- ----- 79-1885
S. Forgacs: Affirmed: PTD----------------------------------- 79-09869
P. Foster: Affirmed: remanding of back claim to

carrier-------------------------------------------------- 79-8952
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K. Freeman: Affirmed: denial of aggravation,for arm-
shoulder claim----------------------------------- .---7 9-11,118

79-8760
P. Freeman: Affirmed: denial of low back-----------------79-6349
G. Frisby: Affirmed: denial------------------------------ 80-03620
F. Fries: Affirmed: denial of aggravation claim on 1976'

wrist injury---------------------------------------- 79-9563
■ 79-9564

C. Fromherz: Affirmed: TTD only on back claim------------- 79-08640
G. Fueston: Affirmed: reversal of denial of surgical

procedure—----------------------------------------- 79-05077 ■
M. Fuller: Affirmed: Remanding of psychiatric claim to

carrier----------------------------------------------79-044 63
W. Furman: Affirmed: denial of TTD------------.------------ 77-2354
F. Gabriel: Affirmed: 75% pulmonary--------------------- 77-8013E
V. Galabov: Affirmed: ' denial-------------- ---- :-----------79-00080
J. Ganis: Affirmed: 25% low back-------------------------79-5028
H. Garber: Affirmed: denial of 1967 back claim-----------79-2696
C. Garcia: Affirmed: 15% neck-shoulder------------------ 79-9431
I. Garcia: Affirmed: denial of PPD------ ^---------------- 79-5167
C Card: Affirmed:'remanding of claim to carrier-------- 79-9504
R. Gay: Affirmed: denial-----------------------------:----- 80-3941
C. Gibboney: Affirmed: denial----------------------------- 79-09551

79-09790
79-09789

M. Gifford: AffirmedL denial of TTD for back claim------80-209
J. Giger: Affirmed: remanding of leg aggravation

claim to employer-----------------------------------78-9716
D. Good: Affirmed: 15% low back---------------------------80-06308
I. Gormley: Affirmed: denial of hip-leg-back claim------ 79-3456
H. Graham: Affirmed: denial of hearing loss and

reversal of 10% hand---------------------------:----79-09082
78- 09903

M. Grant:' Affirmed: remanding of allergy claim to
employer---------------------------------- -----------79-8 8 38

D. Graves: Affirmed: 10%---- ------------------------- ------ 79-4089
R. A. Gray: Affirmed: denial of TTD and PPD------------- 79-1887
D. Grove: Affirmed: denial of occupational disease------79-6214
R. Gygi: Affirmed: remanding of occupational disease

claim to carrier----------------------------------- 79-9683
P. Halbach: Affirmed: denial of aggravation on 1977

back claim------------ ,----------------------- ------ 79-7270
M. D. Hale: Affirmed: no PPD—--------------------------- 80-00651
D. Hall: Affirmed: 10% forearm--------------------------- 78-10,188
J. Hall: Affirmed: denial of aggravation on arm-

shoulder claim--------------------:------------------79-6530
R. Hall: Affirmed: 10% neck-------------------------------79-07782
H. Hamilton: Affirmed: Employer's responsibility--------79-6586

79- 6961
R. Hamlin: Affirmed: denial of varicose vein surgery--- 79-10517
A. Hanes: Affirmed: 40% lowback and denial of leg

claim---—---------------------------- :-------------80-1155
J, Hardesty: Affirmed: 20% neck-shoulder----------------79-6993
T. Hare: Affirmed: denial of low back aggravation

claim-----------------—----------------------------- 79-8642
J. Harp: Affirmed: 50% low back-------------------------- 79-6009
J. Harris: Affirmed: 10% leg----------------------------- 80-00930
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o
D. Hart: Affirmed: remanding of back claim to carrier

as new injury------------------------------------■'---79-8019
79-9018

E. Hart: Affirmed: denial of back-neck aggravation--------78-9618
R. Hartman: Affirmed: 20% mouth-nose claim---------------- 80-3157
R. Hawkins: Affirmed: dismissal for failure to appear-- :-79-9876
T, Haynes: Affirmed; denial of low back-------------------- 79-7557
T. Hendricks: Affirmed: denial of injury and aggravation-79-11,108

79-6886-
0. Herman: Affirmed: remanding of claim to carrier------- 79-4231
E. Herrin: Affirmed: denial of shoulder claim--------- ^----80-273
T. Higgins: Affirmed: denial of head claim—^-------------r.79-1810
H. Hill: Affirmed: denial of PPD---- '------------ '-----------80-02126
D. Holbert: Affirmed: remanding of prematurely, closed

• back claim' to carrier---------------------- --------7.9-7742
S. Holmgren: Affirmed: dismissal due to untimely.

filing----------------------------------------------- ^^79-10,4 36
E. Hook: Affirmed: 30%’ low back---------------------- 79-5637
H. Horner: Affirmed: remanding of occupational disease

claim to employer-----------------------------------79-09738
J. Hubbard: Affirmed: denial of penalties and attorney's

fee on. back claim------------- ---------^------------ 79-1891
W. Huber: Affirmed: denial of low back disease-------- 79-5277
L. Hunt: Affirmed: denial of aggravation----------------- ^’--79-5400
R. Huntley: Affirmed: 10% low back--------------  79-8221
B. Hussey: Affirmed: non-compliance of employer----- r-----78-7112
1. Ingram: Affirmed: 35% back and 10% left hand----- ----- 78-3253

79-9795
R. Ingram: Affirmed: denial of time loss for wrist

claim------------------------------------------------79-7850
A. Jackson: Affirmed: denial of aggravation---------- ----- 76-759
E. Jackson: Affirmed: 20% low back-------------------------- 79-4234
W. Jackson: Affirmed: 80% unscheduled------------- ^-------- :78-5024
W. James: Affirmed: no PPD for back------- --------------- --78-8705

78- 8796
C. (Scott) Jefferys: Affirmed: no PPD-for ankle claim----79-8922
V: Jesme: AffirraedL 75% forearm and 60% leg------ ----;----- 79-1517
T. Jester: Affirmed: 15% back and chiropractic' care---- -—79-5819

■79-10,297
D. Jewell: Affirmed: no PPD for back-leg------------------ 79-3523

79- 7136
D. Johnson: Affirmed: denial of back aggravation--------- 79-2615
E. Johnson: Affirmed: denial of iseudogout and remanding

of bilateral impingement and bursitis to
employer-------------------------- ;----------------- ^79-1956

I. Johnson: Affirmed: 30% unscheduled----------------------79-09310
L. Johnson: Affirmed:. denial of myocardial infarction--- .79-6487
R. Johnson: Affirmed: PTD for back claim------------------79-530
C. Johnston: Affirmed: denial of medical treatment for

back claim----------------------------------------— 79-9 400
C. Jones: Affirmed: 25% low back----------------------------79-3849
H. Jones: Affirmed: denial of reopening for pain center

treatment--   —^--------------------------------------- 7 9.-9113
J. Jones: Affirmed: PPD- for back claim----------------------- 78-6727
J. Jones: Affirmed: 50% leg---------------------------------- 78-7251
L.R. Jones: Affirmed: denial of further PPD for leg

• claim-------- ■-------  ----------------------------- 79-4351
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C. E, Jorgensen: Affirmed: recalculation of pay, 25% ^
shoulder, and 25% arm---------------- ----------------—79-2616

R. Kalani: Affirmed: TTD and no PPD for. back claim-.-.—-—79-2202
T.Karp: Affirmed: 5% neck and offsets for overpayments—79-11073
0. P. Kelley:.Affirmed: remanding of asthma claim to

employer------- ------- ------------------- „-- ^------------79-88 87 ■
K. Kephart: Affirmed: remanding of occupational disease

claim to carrier---------------------  ------------- ---- 79-5963
B. Kilborn" Affirmed: PTD----------- t—--------------------- 79-06221
R. Kile: Affirmed: 30% back--------------------------------- 79-9339
T. Kim: Affirmed: time loss only and partial denial of

chest claim---------------------------------------------- 78-9622
J. Kincaid: Affirmed: remanding of back claim to carrier-80-72
C. Knight: Affirmed:, remanding of foot claim to carrier—79-8863
F. Knoblauch: Affirmed: denial of occupational disease

{hearing-speech loss)---------------------------------- 79-4160
K. Koenemann: Affirmed: 10% foot----------------------------79-9741
RKoffler: Affirmed: dismissal due to carrier's

acceptance of claim, and denial of attorney's fee---79-7274
R. Kokoruda: Affirmed: TTD and no PPD---------------------- 79-9509
E Kophelm: Affirmed: 50% unscheduled----------------------- 78-10,328
T. Kyzer: Affirmed: remanding of 1958 claim to carrier---79-707
C. Ladd: Affirmed: remanding of heart claim to carrier---79-1265

79-8478
D. Ladd: Affirmed: 10% unscheduled and denials of

aggravation, occupational disease, and non
industrial injury—------------------------------------- 78-3851

1. Lamb: Affirmed: remanding of 1978 back claim to
carrier-------------------------------------------------- 79-3770

I. Lamb: Affirmed; 5% unscheduled----------------- ---------80-03950
W. Lane: Affirmed: denial owing to untimely filing------- 80-01047
P. Langa: Affirmed: 15% right forearm----------------------- 79-06296
D. Lathrop: Affirmed: remanding of back claim to

employer--------------------- :----- :---------------------- 79-7705
79-7706

L- Ledford: Affirmed: denial--------------------------------80-04433
L. Lee: Affirmed: acceptance by carrier------------- ------ 79-02748
L. Leischner, Sr: Affirmed: PTD------------------- :—■---------79-04163-
E. Lenox: Affirmed: denial of chicken pox----------------- 77-1507
R. Lescalet: Affirmed:35% leg---------- -------------------- 79-8226
K. Leslie; Affirmed: 60% psychological and 25% neck------ 79-4683

79-11,107
J. Lewis: ffirmed; termination of claim--------------------79-11,009
B. Lewis: Affirmed: 20% low back---------------------------- 79-04305

79-08383
R. Lewis: Affirmed: denial of back claim------------------ 80-00799
L. Lewitzke: Affirmed; denial of reopening TTD and PPD---- 80-04121
J. Lilly : Affirmed : 12,5% shoulder--------------------------- 79-4855
M. Lines: Affirmed . denial of heart, high blood pressure

claim------ ----------------------------------- ----------- 77-7218
E. Lizotte: Affirmed:, remanding of hernia claim to

carrier-------- ------- ---------------------------------- 79-7666
N. Loftis: Affirmed: denial of back claim---- :------------ 79-6776
C. Lohse: Affirmed: 60% foot and 10% low back-------------79-1664
M. Lopez: Affirmed : PTD------------------------------------- 80-748.
P. Lopiparo: Affirmed: remanding of claim to carrier----- 79-5659

79-2635
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D. Loucks: Affirmed: TTD and 5% unscheduled for 1979
back claim---------------------------------------- --r----79-7161

J. Lowery: Affirmed: PPD for hip-leg claim---------------- 79-9052
G. Lucas: Affirmed: 20% foot---------------- '---------------- 79-5869
D. Mainwaring: Affirmed: denial of 19.79 occupational

disease stress claim-- ^------ ----------------r----------79-2496
L. Marino: Affirmed: remanding of wrist cliam to

carrier-------------------------------------------------- 79-9468
J. Marley: Affirmed: medical treatment-------------------- 79-10276
R. Marquez: Affirmed: 5% unscheduled cervical------^^----78-3191
V. Mattison: Affirmed: 35% left shoulder and ■-15% left

■forearm-------------------------------------------------- 79-06779
79- 06780

M. Mattson: Affirmed: 5% back--------------- ---------------- 80-750
L. Mayes: Affirmed: denial of aggravation of heart

disease and diabetes----- -------- -----------------.----- 79-8327
D. McCall: Affirmed: 20% shoulder---- ---------------------- 80-1767
J. McClure: Affirmed: denial of psychological condition--80-03991
D. McDonald: Affirmed: denial-------- ^--------- ------------- 79-03935
E. McDonald: Affirmed: denial-of hernia .claim------------- 78-3258
G. McDonald: Affirmed: 15% unscheduled-------------------- 79- 8330
J. McKay: Affirmed: 15% unscheduled---:—--------- -------- 79-09176
E. McJunkin: Affirmed: 25% low back------.--------------- ^---79-8189
G. Merkle: Affirmed: denial of • TTD and dismissal--------- 80-01895
M. Methvin: Affirmed:denial due to untimeliness--- -------- 80-1315
H. Michalke: Affirmed: 5% left.arm------------------------- 80-02265
J. Miller: Affirmed: denial of heart attack claim-------- 77-598
M. W. Mills: Affirmed: denial-------------------- ---- '------- 79-8888
K. Mitchell: Affirmed: denial of foot-ankle claim-- -------79-5915
E. Moore: Affirmed: dismissal for failure to respond

so show cause----------------------------------■=--------- 78-6875
G. Moore: Affirmed: denials by two carriers and 15%

forearm-------------------------------------------------- 79-11,081
80- 221

M. Moore: Affirmed:,10% unscheduled and TTD for-
psychological---------------------- :--------------------- 78-824 3

S. Moore :■ Affirmed : no PPD-------- ----- -------------- ------ 80-00279
J, Morgan: Affirmed:’ denial of occupational disease---,---79-1174
C. Morris: Affirmed: partial denial of angina pectoris

and full denial of myocardial infarction------------- 78-09540
S. Mowdy: Affirmed: remanding of claim to carrier-------- 80-5355
G, Muehlhausen: Affirmed: reopening of back claim--------79-717
L. Muela: Affirmed: PTD for back-knee and penalties for

untimely payments-------------------   78-6716-E
R Mueller: Affirmed: remanding of calim to carrier------- 79-6065
A. I. Muna: Affirmed: 15% leg------------------------------- 79-5099
W. Muncrief: Affirmed: PTD for shoulder claim-------------- 79-1019
R. Muscatell: Affirmed: dismissal' for failure to show

cause-—;----- ^----------- ------- ----------------------- 79-57 53
W. Nettleton: Affirmed: remanding of claim to original

carrier--------------------------------------------------- --79-10,0 35
79-9696

J. Neumiller: Affirmed: PTD and accepted 1979 knee injury
as result of 1969 injury--------------------------------79-2462

C. Newell: Affirmed; 208% back and 22.5% each leg-------- --79-1965
D. Newhouse: Affirmed; denial of neck-shoulder—-----------80-132
R. Newton: Affirmed: remanding of detached retina claim.

to carrier-----------------------------------------------79-06451
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80-2935. cLD
Oates: Affirmed: TTD on forearm claim-------------------80-01061
Ownby: Affirmed:no. PPD for back claim----.-------------- 78-9027
Paine: Affirmed: 10% low back------------------------ ,---79-3666
Paquin: Affirmed: denial of back claims for new

injury and aggravation--- ----------------------------r—78-2916
78-2917,

Parish: Affirmed: acceptance----- ------------------------79-05144
Parker:•Affirmed: remanding of claim to carrier

plus penalty--------------,------------------------------- 7 7-4127
Parmelee: Affirmed: 105% leg----------------------- ------ 79-4106
Pavelek/Forbes: Affirmed: TTD on back claim----------—79-10,222
Peoples : Affirmed : denial--------- -—-------------------- 77-5253
Perdue: Affirmed: denial of aggravation for back
claim------------------ ----------------------- .-----------79-6785

Perez:; Affirmed: denial of 1979 shoulder claim-------- 79-10,939
Peters: Affirmed: denial of aggravation.on back claim-78-8196
Peterson: Affirmed: 25% groin------- ----------- -------- 79-5105
J. Peterson: Affirmed-: TTD dates and denial of

certian medical------------r--- ------ ;-------------------79-10,531
Phibbs: Affirmed: 5% arm and denial of back-neck------ 79-7348
I. Philippi, Jr: Affirmed: 5% low back and denial of
depression--- ---------------- --- ----------------- r—78-3374

Phillips: Affirmed: denial of neck-arm claim---------- 79-7528
Phillips: Affirmed: denial of 1979 back claim--------- 80-945
Phillips: Affirmed: denial of aggravation for.back
claims-—------------------------------------------------- 79-5146

Pickle Affirmed: 30% left eye------------^-------------- 79-09555
Pierce: Affirmed: 60% unscheduled------- -------------- ^—79-10532
Pinson: Affirmed': remanding of 1979 back claim.to

carrier------- -------------------------------------------79-9769
Poole: Affirmed: 20% back---------------------------------80-01131
Porter: Affirmed: 7.5% low back-------------  79-00771
Potter: Affirmed: denial of fees and penalties---------- 80-00989
Powell: Affirmed: remanding of ankle claim to
carrier--------------------------- ----------------------- 80-03189

Powell: Affirmed: back-leg PTD----------- ^----------.----- 78-2272
Prater: Affirmed: PTD for back claim—'■-------------- ---78-10,286
Rabern: Affirmed: remanding of hernia claim to
carrier-------------------------------------------------- 79-10069

Radmacher: Affirmed: remanding of shoulder claim.to one
carrier and denial by another^------------------------ 80-1722

80-1723
Randis: Affirmed 10% low back----------------------------79-05044
Randolph: Affirmed: denial of reopening of 1978 back

claim----------------------------------------------------- 79-1740
Rathbone: Affirmed: denial of back claim--------------- 79-2368
Ratliff: Affirmed: 30% low back-------------------.------ 79-7394
Reynolds: Affirmed: 15% hip and 5% eye------------------ 79-8239
Reynolds, Jr: Affirmed: denial of reopening----- ^------ 79-06277
L. Richard: Affirmed: denial by carrier to pay

penalty---r--------------------------------------^------- 80-350
Richards: Affirmed: TTD for 1979 back claim------------- 79-9855
Riehl: Affirmed: denial------------ -----------------------79-8777
Riggs: Affirmed: PTD for low back----------------------- 79-155
Robinette: Affirmed: denial of low back aggravation---79-09229

Newton: ffirmed: remanding of back claim as new injury
to carrier-------------------------------- --- ^--------- fin-80
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R. Ropp: Affirmed: denial of shoulder claim------—------ ^^80-00010
M. Rover: Affirmed: remanding of low back claim'

to carrier---------------- ------------- ------ ---------- 79-620
G. Rowling: Affirmed: PTD for 1954 back claim----- ------- 78-5327
S. Sandquist: Affirmed: no PPD for neck-shoulder---------79-5342
E. Sauer: Affirmed: denial of interim compensation to

beneficiary----------------------------------------------79-0 8819
L. Schlecht: Affirmed: denial of 1978 back-leg claim-----79-6304
V. B. Schmidt: Affirmed: remanding of.claim to^ carrier-- 80-2132
D. Schwarz: Affirmed: denial of occupational disease-----79-6305
D. Scroggins: Affirmed: 75% leg and TTD------------------- 79-7904
C. Severson-: Affirmed: remanding of claim to employer---78-9520
D. Shook: Affirmed: 45% low back----- ---- ^--- :---.--------- 80-02039
C.- Dean Shutt: Affirmed: denial of aggravation----------- 79-9701
R. Silva: Affirmed: 20% low back------ ^---------------------80-1999
E. Simmons: Affirmed: remanding of arm-neck-shoulder-

head claim to carrier---------------------------------- 79-8691
H. Smith: Affirmed: PTD for heart claim--------------- '----79-170
K. Smith: Affirmed: 5% forearm and TTD only for

shoulder-neck------------------------------- ’------------ ^'80-14 5
. ■ ; 80-3503

0. Smith: Affirmed: no PPD for back----------  80-02189
R-. Smith: Affirmed: PPD for neck- claim-------------------- 79-4899
G. Snyder: Affirmed: denial of PTD,and TTD for back

claim--------------- .-------------------------------- ^-- ^-79-527 3
80-383

J. Solomon: Affirmed: 25% low back---------- -—-----^------- 79-8339
R. Spillers: Affirmed: dismissal------- ■.------------- ----—79-9562
R. Stanley: Affirmed: 5% low back---------------------------79-9908
B. Starkey: Affirmed: denial of treatment at

Callahan— --------- :------------------------------------79-9819
R. Steele: Affirmed: denial of psychological condition---78-07646
G. Stenerson: Affirmed: denial of aggravation on 1976

back claim---------------------------"---------------- :---79-6330
S. Stickel:■ Affirmed: .remanding of claim to carrier--- —79-6076
C. Strong: Affirmed: remanding of 1979 knee claim to

carrier-- ^----------------------------------------- ------ unknown
H. Strong: Affirmed: 20% back-------- ^---------------------- 79-8520
T. Strong: ffirmed: 20% toes-------------------------------- 79-6375
S. Sullenger: Affirmed: remanding of ankle claim-to

carrier------------------------ -------------------- ------ 79-4 563
F. Summers: Affirmed: denial-------------------------------- 79-07822
S. Sutphin: Affirmed: 10% low back------------ ------------- 79-9703
C. Syphers: Affirmed: dismissal of aggravation claim---- 79-4998
D. Thomas: Affirmed: 25% low back-------- ^----------------- 79-8114
D. Thomas: Affirmed: denial of occupational disease----- 79-9090
S. Thomas: Affirmed: 70% low back-------------------------- 79-4761
L. Thompson: Affirmed: 10% right leg----------- :------------ 80-04974
D.Tokich: Affirmed: no PPD---------------------------------- 79-3148
M. Tollefson: Affirmed: dismissal for untimeliness------- 79-10293
N. Tolleshaug: Affirmed: dismissal for untimeliness------- 78-06667
G. Tolman: Affirmed: denial of work-related' death—^------76-6508
R. Tregaskis : Affirmed: 10% shoulder-------- ----------------79-8149
L. TwistL Affirmed: denial of aggravation on back

claim: —- ——----------------------- ----- ------------- 80-575
D. Unger: Affirmed: 20% back—------------------------------- 80-02136
L. Vance: Affirmed: remanding of claim to carrier--------79-3147
E. Villarreal, Jr: Affirmed: 80% unscheduled--------------- 79-04119
T. Villastrigo: Affirmed: reduction of TTD to TPD-------- 80-02197
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Vixie: Affirmed: denial of monthly payments------- --t-7.9-11001
Wake: Affirmed: remanding of back claim to

carrier------ -------------------------------------------- 79-0927 8
Waldrop: Affirmed: denial of PPD-------- ---------t—^ 80-523
Walenciak: Affirmed: TTD on back-leg claim------------- 78-8896
Ward: Affirmed: 32% unscheduled on back-neck-pelvis

claim------------------------------------------------- - — 79-2221
Washington: Affirmed: denial of back claim---------- :—78-6741
WestenseeL Affirmed: remanding of back claim to •

carrier-------------------------------------- :-- -—------ 79-2579
Weston: Affirmed: denial of claim--------------- r------- 79-6379
Whitaker: Affirmed: 20% back, 20% left leg, and

10% right leg-------------^--------------- -------------- 80-01585
White: Affirmed: denial of 1976 back-neck claim------- 79-9459
Whitehurst: Affirmed: denial of low back claim-------- 79-6744
Wicker: Affirmed: denial of isychological

component----------------- ------- ------ ------------------7 8-7066
Wilks: Affirmed: 80% low back----------------------------77-01584
Williams: Affirmed: denial of one claim and .reversal

of denial of second-------------------------------------79-09191
79- 10498

Williams: Affirmed: PTD-----------------------------------78-07644
Williamson: Affirmed: TTD only on chest claim--------- 79-6746
Wilson: Affirmed: 60%, time loss, and medical--------- 79-2681
Wilson: Affirmed: no PPD for low back claim----- ------ 80-15
Wine: Affirmed: dismissal-------------------------------- 79-09661
Wolfe: Affirmed: denial of carrier and remanding

of 1975 low back claim to employer--------------------79-6518
80- 1780

Wood: Affirmed: remanding.of aggravation to.
carrier---------------------------------------------------7 9-06204

Worley: Affirmed: denial of arthritis claim--—------- 78-1549
Wright: Affirmed: TTD for 1979 back claim-------------- 79-8669

79-9388
Wright: Affirmed: denial of TTD for 1971 leg-arm

claim------------------------------------------- ---------- 79-8151
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