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RALPH CASTRO, C l a i m a n t WCB 80-02536 
M e r r i l l S c h n e i d e r , C l a i m a n t ' s A t t o r n e y December 4, 1981 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members B a r n e s and M c C a l i i s t e r . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e M u lder's 
o r d e r t h a t r e q u i r e d S A I F to pay compensation p u r s u a n t t o t h e 
d e c i s i o n of t h e C o u r t of A p p e a l s t h a t found c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m to be compensable. The R e f e r e e a l s o 
a s s e s s e d p e n a l t i e s and a t t o r n e y f e e s a g a i n s t S A I F f o r i t s p r i o r 
f a i l u r e t o pay compensation due p u r s u a n t t o t h e d e c i s i o n o f t h e 
C o u r t of A p p e a l s . C l a i m a n t c r o s s r e q u e s t s r e v i e w p r o t e s t i n g t h a t 
t h e p e n a l t y imposed by t h e R e f e r e e i s too low. 

On r e v i e w of t h e C o u r t of A p p e a l s , t h e Supreme C o u r t remanded 
the c o m p e n s a b i l i t y i s s u e to t h e Co u r t of A p p e a l s f o r f u r t h e r 
p r o c e e d i n g s . The C o u r t of A p p e a l s i n t u r n remanded to the Board 
where t h a t i s s u e i s now under a d v i s e m e n t . The f a c t r e m a i n s , 
however, t h a t t h i s c l a i m has been i n a c c e p t e d s t a t u s s i n c e t h e 
o r i g i n a l C o u r t of A p p e a l s d e c i s i o n and, a l t h o u g h t h a t s t a t u s i s 
s u b j e c t to change i n f u r t h e r p r o c e e d i n g s , a l l compensation due 
must be p a i d u n l e s s and u n t i l f u r t h e r p r o c e e d i n g s produce a 
d i f f e r e n t r e s u l t than t h e C o u r t o f A p p e a l s o r i g i n a l l y r e a c h e d . 
ORS 656.313. 

The Board a f f i r m s and adopts the o r d e r of t h e R e f e r e e w i t h 
one e x c e p t i o n . There i s no j u s t i f i c a t i o n on t h e f a c t s of t h i s 
c a s e f o r i m p o s i t i o n of a n y t h i n g l e s s than one maximum p e n a l t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d October 27, 1980 i s m o d i f i e d . The 
S A I F C o r p o r a t i o n s h a l l pay c l a i m a n t a d d i t i o n a l compensation e q u a l 
to 25% of the amount of compensation due between t h e d a t e of t h e 
d e c i s i o n o f t h e C o u r t o f A p p e a l s and t he d a t e of t h e R e f e r e e ' s 
o r d e r - i n t h i s c a s e . 

C l a i m a n t ' s a t t o r n e y i s awarded $600 a s a r e a s o n a b l e a t t o r n e y 
f e e f o r s e r v i c e s r e n d e r e d on t h i s Board r e v i e w , p a y a b l e by t h e 
S A I F C o r p o r a t i o n . 

The b a l a n c e of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 



JODA M. RUHL, C l a i m a n t WCB 80-05855 
Powers & Carman, C l a i m a n t ' s A t t o r n e y s J a n u a r y 8, 1982 
M i n t u r n , V a n V o o r h e e s e t a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S AIF C o r p o r a t i o n r e q u e s t s r e v i e w o f t h a t p o r t i o n of 
R e f e r e e Daron's o r d e r which h e l d them r e s p o n s i b l e f o r (1) 
s t a p l i n g g a s t r i c f u n d o p l a s t y p r o c e d u r e i n June 198 0 and p o s t - s u r g e r y 
r e l a t e d t r e a t m e n t and (2) a l e f t f o o t p l a n t a r f a s c i t i s c o n d i t i o n . 

We ag r e e w i t h t h e R e f e r e e t h a t c l a i m a n t has proved ( a l b e i t 
by t h e b a r e s t p o s s i b l e w e i g h t of t h e e v i d e n c e ) the l e f t f o o t 
p l a n t a r f a s c i t i s c o n d i t i o n i s a compensable consequence of t h e 
September 19, 1979 a c c i d e n t . 

We d i s a g r e e w i t h t h e R e f e r e e r e g a r d i n g c o m p e n s a b i l i t y of t h e 
s t a p l i n g g a s t r i c f u n d o p l a s t y . We f i n d t h a t s u r g e r y was n o t 
a compensable consequence of t he a c c e p t e d i n j u r y . 

The c o n t e s t e d s u r g e r y was performed t o a i d c l a i m a n t i n h e r 
e f f o r t s t o l o s e w e i g h t , t h a t i s , t r e a t h e r "morbid o b e s i t y " . 
The o b e s i t y p r e - e x i s t e d t h e compensable i n j u r y t o her l e f t f o o t . 
A l l o f t h e m e d i c a l e v i d e n c e i n d i c a t e s t h e p r e - e x i s t i n g o b e s i t y i s 
a c o m p l i c a t i n g f a c t o r r e t a r d i n g c l a i m a n t ' s r e c o v e r y ; some d o c t o r s 
b e l i e v e i t t o have been t h e p r i m a r y c a u s e of t he p l a n t a r f a s c i t i s . 
The o b e s i t y d i d n o t a r i s e out of the i n j u r y nor was i t i n any 
way a g g r a v a t e d by t h e i n j u r y ; no m e d i c a l o p i n i o n i n t h i s r e c o r d 
even s u g g e s t s any c a u s a l r e l a t i o n s h i p . We know o f no r u l e o f 
law or l o g i c w h i c h r e q u i r e s t h e w o r k e r s compensation s y s t e m t o 
h e l p s o l v e a w o r k e r ' s n o n - i n j u r y r e l a t e d h e a l t h problems i n o r d e r 
to e f f e c t u a t e r e c o v e r y from a compensable i n j u r y . I n f a c t , t h e 
law r e q u i r e s ttie i n j u r e d worker t o a s s i s t t o t h e f u l l e s t i n 
promoting r e c o v e r y , i n t h i s c a s e meaning w e i g h t l o s s . The 
r e s p o n s i b i l i t y f o r we i g h t l o s s was the c l a i m a n t ' s not t h e 
emp l o y e r ' s . 

ORDER 

The R e f e r e e ' s o r d e r .dated May 21, 1981 i s m o d i f i e d . 

T h a t p o r t i o n of t h e o r d e r d e a l i n g w i t h t h e s t a p l i n g 
g a s t r i c f u n d o p l a s t y i s r e v e r s e d . 

I n a l l o t h e r r e s p e c t s t h e o r d e r i s a f f i r m e d . 
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WAYNE R. BATDORF, C l a i m a n t 
R o b e r t K. U d z i e l a , C l a i m a n t ' s A t t o r n e y 
D a r r e l l E . B e w l e y , D e f e n s e A t t o r n e y 

WCB 79-05894 
J a n u a r y 11, 1982 
O r d e r on Remand 

On r e v i e w o f t h e B o a r d ' s Order d a t e d March 22, 19.81, 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e Beard's O r d e r . 

Now, t h e r e f o r e , t h e a b o v e - n o t e d Board O r d e r i s v a c a t e d , and 
t h i s c l a i m i s remanded t o t h e c a r r i e r f o r a c c e p t a n c e and payment 
o f b e n e f i t s i n a c c o r d a n c e w i t h l a w . 

. I T IS SO ORDERED. 

The B o a r d i s s u e d i t s O r d e r on Review h e r e i n on September 18,' 
198 1 . C l a i m a n t t h e r e a f t e r r e q u e s t e d . r e c o n s i d e r a t i o n . The B o a r d ' s 
O r d e r . o n Review was a b a t e d by o r d e r o f September 30, 1 9 8 1 . 
C l a i m a n t has now w i t h d r a w n h i s r e q u e s t f o r f u r t h e r c o n s i d e r a t i o n 
by t h e B o a r d , i n d i c a t i n g h i s d e s i r e t o have an o r d e r o f d i s m i s s a l 
e n t e r e d . 

C l a i m a n t ' s r e q u e s t f o r Board r e v i e w i s d i s m i s s e d . 

I T I S SO ORDERED. 

Reviewed by Bo a r d Members B a r n e s and M c C a l l i . s t e r . 
<i . . • . • _ 

C l a i m a n t and t h e SAIF C o r p o r a t i o n seek B o a r d r e v i e w o f 
R e f e r e e A i l ' s o r d e r w h i c h (1) g r a n t e d c l a i m a n t c o m p e n s a t i o n f o r 
50% l o s s o f t h e l e f t l e g , (2) g r a n t e d c o m p e n s a t i o n f o r 10% back 
d i s a b i l i t y , (3) o r d e r e d payment o f Dr. P u z . i s s ' - b i l l and Dr. 
Rosenbaum's b i l l p l u s a p e n a l t y on t h e l a t t e r b i l l , and (4) 
a s s e s s e d a p e n a l t y on t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n p a i d 
f r o m J u l y 17, 1979 t h r o u g h A u g u s t 10, 1979 and f r o m May 15, 1980 
t h r o u g h May 29, 1980. C l a i m a n t c o n t e n d s he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . SAIF c o n t e n d s c l a i m a n t i s n o t p e r m a n e n t l y and 
t o t a l l y d i s a b l e d and t h a t t h e R e f e r e e ' s r u l i n g s on m e d i c a l b i l l s 
and p e n a l t i e s s h o u l d be r e v e r s e d . 

LEONARD BRADBURY, C l a i m a n t 
G a r y A l l e n , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-06805 
J a n u a r y 11, 1982 
O r d e r o f D i s m i s s a l 

JAMES L . 6AULE, C l a i m a n t 
G a r y G a l t o n , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-06041 
J a n u a r y 11, 1982 
O r d e r on Re v i e w 
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We c o n c u r - w i t h t h e R e f e r e e ' s award o f 50% d i s a b i l i t y f o r l o s s 
o f t h e l e f t l e g . We do n o t f i n d c l a i m a n t i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d and w i l l c o n s i d e r h i s back d i s a b i l i t y based on 
t h e g u i d e l i n e s s e t f o r t h i n OAR 436-65-600, e t s e q . C l a i m a n t ' s 
back i m p a i r m e n t i s o n l y 3% based on t h e o b j e c t i v e f i n d i n g s i n t h e 
r e c o r d . C l a i m a n t i s 6.4 y e a r s o l d w i t h an e l e v e n t h g r a d e 
e d u c a t i o n . A l t h o u g h he i s r e s t r i c t e d t o s e d e n t a r y work ( w h i c h 
w o u l d s e r v e t o b o o s t h i s d i s a b i l i t y r a t i n g q u i t e h i g h ) , we f i n d 
t h i s i s due p r i m a r i l y t o h i s l e g d i s a b i l i t y and n o t due t o h i s 
m i n i m a l back i m p a i r m e n t . We c o n c l u d e t h a t a more p r o p e r a w a r d o f 
c o m p e n s a t i o n f o r c l a i m a n t ' s back d i s a b i l i t y w o u l d be 64° f o r 20% 
u n s c h e d u l e d d i s a b i l i t y . 

We c o n c u r w i t h t h e R e f e r e e ' s c o n c l u s i o n s r e g a r d i n g t h e b i l l s 
o f D r s . P u z i s s and Rosenbaum and t h e c o r r e s p o n d i n g p e n a l t y . T h a t 
p o r t i o n o f t h e o r d e r w i l l r e m a i n unchanged. 

W i t h r e s p e c t t o t h e p e n a l t i e s g r a n t e d on p o r t i o n s o f 
c l a i m a n t ' s t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n , we d i s a g r e e . 
A p e n a l t y on t h e p e r i o d J u l y 17 1979 t h r o u g h A u g u s t 10, 1979 was 
p r o p e r as t h e payment was n o t made u n t i l A u g u s t 9, 1979. B u t t h e 
R e f e r e e ' s 25% p e n a l t y i s e x c e s s i v e u n d e r t h e s t a n d a r d s i n Z e l d a M. 

B a h l e r , WCB Case No. 79-06095 ( O c t o b e r 30, 1 9 8 1 ) . The d e l a y o f 
payment was l e s s t h a n 25 d a y s ; t h e p e n a l t y w i l l be r e d u c e d t o 
15%. However, t h e p e r i o d b e t w e e n A p r i l 28, 1980 and June 12, 1980 
i s a d i f f e r e n t s i t u a t i o n . The R e f e r e e d e t e r m i n e d t h e f i r s t 
i n s t a l l m e n t was made o n l y one day l a t e a n d , t h e r e f o r e , was n o t due 
t o u n r e a s o n a b l e c o n d u c t on t h e p a r t o f SAIF. T h i s payment was 
a c t u a l l y due on May 19, 1980 and made on May 21 ( f o u r t e e n d a y s 
a f t e r t h e e m p l o y e r h a d k n o w l e d g e o f c l a i m a n t ' s i n a b i l i t y t o work 
due t o t h e i n j u r y ) . We a g r e e t h a t t h i s i s n o t s u f f i c i e n t d e l a y t o 
w a r r a n t a p e n a l t y . B a h l e r , s u p r a . The R e f e r e e t h e n f o u n d t h e 
n e x t payment was due on May 29 and n o t p a i d u n t i l June 4. The 
R e f e r e e ' s c o m p u t a t i o n was i n c o r r e c t . . F o u r t e e n d a y s f r o m May 19 i s 
June 2. A g a i n , t h e payment was two d a y s l a t e as was t h e f o l l o w i n g 
i n s t a l l m e n t . The t h r e e payments were made e x a c t l y f o u r t e e n d a y s 
a p a r t . No p e n a l t y i s due f o r t h e s e t i m e p e r i o d s . ^ 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 30, 1981 i s m o d i f i e d . The 50% 
award f o r l o s s o f t h e l e f t l e g i s a f f i r m e d . C l a i m a n t i s g r a n t e d 
c o m p e n s a t i o n e q u a l t o 64° f o r 20% u n s c h e d u l e d d i s a b i l i t y f o r h i s 
back c o n d i t i o n . T h i s i s i n l i e u o f t h a t g r a n t e d by t h e R e f e r e e . 
C l a i m a n t ' s a t t o r n e y i s a l l o w e d a f e e e q u a l t o 25% o f t h e i n c r e a s e d 
c o m p e n s a t i o n g r a n t e d by t h i s o r d e r , n o t t o e x c e e d $3,000. 

T h a t p o r t i o n w h i c h a s s e s s e d a p e n a l t y o f 25% on t h e p e r i o d 
May 15, 1980 t h r o u g h May 29, 1980 i s r e v e r s e d . T h a t p o r t i o n w h i c h 
a s s e s s e d a p e n a l t y o f 25% on t h e p e r i o d J u l y 17, 1979 t h r o u g h 
A u g u s t 9, 1979 i s m o d i f i e d t o make t h e p e n a l t y 15%. 

The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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FRANK A. HAMEL, C l a i m a n t WCB 79-00690 
Don S w i n k , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1982 
Ridgway K. F o l e y , J r . , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w o f t h e B o a r d ' s Or d e r d a t e d May 2 1 , 1 9 8 1 , 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e B o a r d ' s O r d e r . ' 

Now, t h e r e f o r e , t h e a b o v e - n o t e d B o a r d O r d e r i s v a c a t e d , and 
t h i s c l a i m i s remanded t o t h e c a r r i e r f o r a c c e p t a n c e and payment 
o f b e n e f i t s i n a c c o r d a n c e w i t h l a w . 

I T I S SO ORDERED. 

BARBARA HOLDER, C l a i m a n t WCB 80-00244 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 

T h i s c a s e i s b e f o r e us on motion f o r r e c o n s i d e r a t i o n of our 
August 27, 1981 Order on Review f i l e d by both S A I F and c l a i m a n t . 

' S A I F ' s motion c h a l l e n g e s our a s s e s s m e n t of a p e n a l t y for. i t s 
f a i l u r e t o compute and pay c l a i m a n t ' s temporary t o t a l d i s a b i l i t y 
b e n e f i t s on the b a s i s of .her a c t u a l wages a t the time of i n j u r y , 
S A I F h a v i n g p a i d temporary t o t a l d i s a b i l i t y on the b a s i s of 
c l a i m a n t ' s lower base wage which d i d not i n c l u d e her s h i f t 
d i f f e r e n t i a l pay. I t may w e l l be, as S A I F a r g u e s , t h a t p r i o r 
Board d e c i s i o n s d i d not make i t s duty a s c l e a r a s we p r e v i o u s l y 
s u g g e s t e d i n our August 28, 1981 Order on Review. However, a l l 
p r i o r Board d e c i s i o n s and a l l o t h e r e l e m e n t s of the law, 
e s p e c i a l l y OAR 436-54-212, a l l p o i n t i n the d i r e c t i o n - - t h a t 
temporary t o t a l d i s a b i l i t y i s computed on the b a s i s of a c t u a l 
wages a t the time of i n j u r y . We adhere to our c o n c l u s i o n about 
a s s e s s i n g a p e n a l t y . 

C l a i m a n t ' s motion f o r r e c o n s i d e r a t i o n r e q u e s t s t h a t we award 
a c a r r i e r - p a i d a t t o r n e y ' s f e e of $1,050. S i n c e our August 28, 
1981 Order on Review i n t h i s c a s e , we h e l d i n Z e l d a M. B a h l e r , WCB 
Case No. 79-06095 (Order on R e c o n s i d e r a t i o n , October 30, 1981) 
t h a t an ORS 656.382(1). c a r r i e r - p a i d a t t o r n e y f e e i s mandatory i n 
c a s e s of r e f u s a l to pay compensation. T h i s i s a r e f u s a l c a s e . A 
c a r r i e r - p a i d f e e w i l l be imposed. 

The amount of a t t o r n e y ' s f e e s u g g e s t e d by c l a i m a n t ' s a t t o r n e y 
i s , however, not w a r r a n t e d . I n C h a r l e s L. West, 31 Van N a t t a 106 
( 1 9 8 1 ) , we noted the i n c o n g r u i t y of a c l a i m a n t ' s a t t o r n e y ' s f e e 
e x c e e d i n g the c l a i m a n t ' s r e c o v e r y of c o m p e n s a t i o n . We w i l l not 
p e r p e t u a t e such a-n i n c o n g r u i t y h e r e . S A I F u n d e r p a i d c l a i m a n t ' s 
time l o s s b e n e f i t s by the amount of $4.85 per week. The r e c o r d 
does not s t a t e how much time, c l a i m a n t m i s s e d from work, but 
assuming i t was as long as one y e a r , the weekly d i f f e r e n c e would 
o n l y t o t a l about $250. We w i l l award an a t t o r n e y ' s f e e i n t h a t 
amount. 
' ORDER 

The R e f e r e e ' s o r d e r d a t e d August 28, 198.1 i s r e a d o p t e d and 
r e p u b l i s h e d w i t h the one a d d i t i o n t h a t the S A I F C o r p o r a t i o n s h a l l 
pay c l a i m a n t ' s a t t o r n e y a f e e of $250 p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 1 ) . 
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DIANNE L . JAMES, C l a i m a n t WCB 77-06474 
S i d n e y G a l t o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on A p p l i c a t i o n f o r 

A t t o r n e y ' s F e e 
The B o a r d i s s u e d i t s O r d e r on Remand on December 18, 1 9 8 1 , 

f i n d i n g c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n c o m p e n s a b l e . 
C l a i m a n t ' s a t t o r n e y t h e r e a f t e r moved_the Boa r d f o r an award o f an 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e B o a r d . 

A t t o r n e y f e e s may be awarded o n l y when e x p r e s s l y a u t h o r i z e d 
by s t a t u t e . U r i s . v. C o m p e n s a t i o n D e p a r t m e n t , 247 Or 420, 429 
( 1 9 6 7 ) ; G e i s e v. Safeway S t o r e s , 10 Or App 452 ( 1 9 7 2 ) , r e v , d e n . ; 
B a i l e y v. M o r r i s o n - K n u d s e n , 5 Or App 592, 598-600 ( 1 9 7 1 ) . 

The B o a r d f i n d s i t i s w i t h o u t a u t h o r i t y t o award c l a i m a n t ' s 
a t t o r n e y a r e a s o n a b l e a t t o r n e y ' s f e e a t t h i s s t a g e o f t h e 
p r o c e e d i n g s , t h e r e b e i n g no s t a t u t o r y p r o v i s i o n f o r a c a r r i e r - p a i d 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e Board on remand 
f r o m t h e C o u r t o f A p p e a l s . We have f o u n d no case l a w i n t e r p r e t i n g 
ORS 6 5 6 . 3 8 2 ( 2 ) o r 6 5 6 . 3 8 6 ( 1 ) i n any p r o c e d u r a l c o n t e x t o t h e r t h a n 
r e v i e w o f a l o w e r t r i b u n a l ' s o r d e r . 

ORDER 

The a p p l i c a t i o n f o r a r e a s o n a b l e a t t o r n e y ' s f e e i s d e n i e d . 

Thomas L e a r y , C l a i m a n t WCB 80-10944 
Be n t o n F l a x e l , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1982 
Pau l R o e s s , D e f e n s e A t t o r n e y . O r d e r on Re v i e w 
Reviewed by B o a r d Members Ba r n e s and L e w i s . . 

C l a i m a n t s eeks B o a r d r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r w h i c h 
a p p r o v e d SAIF C o r p o r a t i o n ' s d e n i a l ©f t e m p o r a r y t o t a l d i s a b i l i t y 
f r o m November 14, 198 0 t o December 22, 198 0. 

C l a i m a n t was m e d i c a l l y s t a t i o n a r y , r e l e a s e d f o r w o r k , and 
r e g u l a r l y p e r f o r m i n g work when he was l a i d o f f on November 14, 
1980 as p a r t o f h i s m i l l s h u t d o w n . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 23, 1981 i s a f f i r m e d . 



CHARLES G. McARTHUR, C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-05966 
J a n u a r y 11, 1982 
O r d e r o f D i s m i s s a l 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e W o r k e r s 
C o m p e n s a t i o n Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e SAIL' 
C o r p o r a t i o n on b e h a l f o f a n o n - c o m p l y i n g e m p l o y e r , and s a i d 
r e q u e s t f o r r e v i e w now h a v i n g been w i t h d r a w n by SAIF as abandoned 
by t h e e m p l o y e r , 

I T I S THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
'pendin g b e f o r e t h e B o a r d i s h e r e b y d i s m i s s e d and t h e o r d e r o f t h e 
R e f e r e e i s f i n a l by o p e r a t i o n o f l a w . 

R e v i e w e d by Board Members B a r n e s and M c C a l l i s t e r . 

The SAIF C o r p o r a t i o n s e e k s B o a r d r e v i e w o f R e f e r e e W o l f f 1 s 
o r d e r w h i c h g r a n t e d c l a i m a n t an i n c r e a s e d award o f c o m p e n s a t i o n 
f o r a t o t a l e q u a l t o 208°, f o r 65% u n s c h e d u l e d d i s a b i l i t y f o r 
i n j u r y t o t h e l o w bac k . SAIF c o n t e n d s t h i s award i s e x c e s s i v e 
a n d , i n f a c t , c l a i m a n t ' s e a r l i e r awards t o t a l l i n g 15% a r e a d e q u a t e . 

C l a i m a n t s u s t a i n e d a co m p e n s a b l e i n j u r y on September 12, 1975 
t o h i s l o w bac k . H i s c l a i m i s c u r r e n t l y b e f o r e us on t h e s o l e 
i s s u e o f e x t e n t o f d i s a b i l i t y . The R e f e r e e f a i l e d t o t a k e i n t o 
c o n s i d e r a t i o n t h e g u i d e l i n e s s e t f o r t h , i n OAR 436-65-600, e t s e q . 
We w i l l do so now. I n d e t e r m i n i n g t h e amount o f c l a i m a n t ' s 
i m p a i r m e n t , we t u r n t o Dr. B o l i n ' s r e p o r t o f J u l y 7, 1980 f o r a 
c o m p r e h e n s i v e a n a l y s i s o f c l a i m a n t ' s d i s a b i l i t y . C l a i m a n t ' s l o s s 
o f r a n g e o f m o t i o n o f the, l o w back adds up t o 8%. T a k i n g i n t o 
c o n s i d e r a t i o n h i s d i s a b l i n g p a i n and s e n s i t i v i t y , we c o n c l u d e 
i m p a i r m e n t i s 15%. T h i s i s c o n s i s t e n t w i t h t h e m e d i c a l o p i n i o n s 
t h a t c l a i m a n t i s " m i l d l y " i m p a i r e d . O t h e r f a c t o r s i n c l u d e 
c l a i m a n t ' s age ( 4 5 ) , h i s e d u c a t i o n ( n i n t h g r a d e ) , h i s l i m i t a t i o n 
f r o m heavy t o l i g h t o r s e d e n t a r y work and h i s p a s t work 
e x p e r i e n c e . See OAR 436-65-600, e t seq . We c o n c l u d e c l a i m a n t 
w o u l d be more p r o p e r l y and a d e q u a t e l y c o m p e n s a t e d w i t h an award o f 
112° f o r 35% u n s c h e d u l e d d i s a b i l i t y . The R e f e r e e ' s o r d e r s h o u l d 
be so m o d i f i e d . 

The R e f e r e e ' s o r d e r d a t e d May 22, 1981 i s m o d i f i e d . C l a i m a n t 
i s h e r e b y g r a n t e d - c o m p e n s a t i o n e q u a l t o 112° f o r 35% u n s c h e d u l e d 
d i s a b i l i t y f o r i n j u r y t o t h e l o w bac k . T h i s award i s i n l i e u o f 
t h a t g r a n t e d by t h e R e f e r e e ' s o r d e r w h i c h , i n a l l o t h e r r e s p e c t s , 
i s a f f i r m e d . 

JERRY J . REUST, C l a i m a n t 
J . D a v i d K r y g e r , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 80-00038 
J a n u a r y 11, 1982 
O r d e r on Rev i e w 

ORDER 
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WILLIAM WINCHESTER, C l a i m a n t 
A l a n S c o t t , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a , D e f e n s e A t t o r n e y 

WCB 80-07496 
J a n u a r y 11, 1982 
O r d e r on R e v i e w 

. R e v iewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s B o a r d r e v i e w o f R e f e r e e W i l l i a m s ' o r d e r w h i c h 
a f f i r m e d a D e t e r m i n a t i o n O r d e r d a t e d A u g u s t 8, 1980 w h i c h awarded 
c l a i m a n t 160° f o r 50% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r 
l o w back d i s a b i l i t y . C l a i m a n t c o n t e n d s t h a t he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . o r , i n t h e a l t e r n a t i v e , t h a t h i s award i s i n 
s u f f i c i e n t . 

The B o a r d a g r e e s w i t h t h e R e f e r e e t h a t c l a i m a n t has f a i l e d t o 
p r o v e p e r m a n e n t t o t a l d i s a b i l i t y . We r e v i e w de n o v o , and o u r 
d e t e r m i n a t i o n o f p e r m a n e n t p a r t i a l d i s a b i l i t y d i f f e r s f r o m t h e 
R e f e r e e ' s . T a k i n g i n t o c o n s i d e r a t i o n b o t h l o w back s u r g e r i e s , 
l o s s o f m o t i o n and p s y c h o l o g i c a l f a c t o r s , we f i n d c l a i m a n t ' s 
i m p a i r m e n t t o be 40%. C o m b i n i n g t h e 40% i m p a i r m e n t ' w i t h a l l o t h e r 
r e l e v a n t s o c i o / v o c a t i o n a l , f a c t o r s u s i n g OAR 436-65-600, e t s e q , as 
a g u i d e l i n e , we f i n d c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y t o be 60% o f t h e maximum. 

The R e f e r e e ' s o r d e r d a t e d May 5, 1981 i s m o d i f i e d . I t i s 
o r d e r e d t h a t c l a i m a n t i s awarded 60% u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y . T h i s award i s i n l i e u o f a l l p r e v i o u s a w a r d s . 

C l a i m a n t ' s a t t o r n e y i s g r a n t e d , as and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , 25% o f t h e i n c r e a s e i n c l a i m a n t ' s award n o t t o 
ex c e e d $1,000.00. 

SAIF C o r p o r a t i o n r e q u e s t s B o a r d r e v i e w o f R e f e r e e B r a v e r r a a n ' s 
o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s c l a i m f o r a r i g h t 
hand c o n d i t i o n . 

The s o l e i s s u e on a p p e a l i s c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t 
hand c o n d i t i o n . 

We a g r e e w i t h and a d o p t t h e R e f e r e e ' s c o n c l u s i o n t h a t t h i s 
c l a i m i s c o m p e n s a b l e . We a r e p e r s u a d e d by Dr. Mu r d o c k ' s e x p l a n a 
t i o n o n c a u s a t i o n and f i n d h i s c o n c l u s i o n s u p p o r t e d by t h e w e i g h t 
o f t h e o t h e r e v i d e n c e . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

MELVIN T. WYRICK, C l a i m a n t 
Thomas E . W u r t z , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 79-08788 
J a n u a r y 11, 1982 
O r d e r on R e v i e w 

Reviewed by B o a r d Members M c C a l l i s t e r and L e w i s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 20, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s g r a n t e d $350 as a f e e f o r h i s s e r v i c e s on B o a r d 
Review, p a y a b l e by SAIF. -8-



ARNOLD WYTTENBERG, C l a i m a n t WCB 81-0 1 1 8 0 , 81-1284 & 81-00050M 
D a v i d H y t o w i t z , C l a i m a n t ' s A t t o r n e y J a n u a r y 11, 1982 
D a n i e l L . Me y e r s , D e f e n s e A t t o r n e y O r d e r D e n y i n g Motion t o D i s m i s s 
R. M i c h a e l H e a l e y , D e f e n s e A t t o r n e y 
The c l a i m a n t has moved t o d i s m i s s e m p l o y e r ' s r e q u e s t f o r 

r e v i e w on t h e g r o u n d s t h a t e m p l o y e r f a i l e d t o m a i l t h e r e q u e s t f o r 
r e v i e w t o a l l p a r t i e s w i t h i n t h e 30-day p e r i o d , p u r s u a n t t o ORS 
6 5 6 . 2 9 5 ( 2 ) . See ORS 6 5 6 . 2 8 9 ( 3 ) . 

The M o t i o n t o D i s m i s s i s d e n i e d . B a r b a r a Rupp, WCB Case No. 
80-01803 ( O r d e r V a c a t i n g O r d e r o f D i s m i s s a l , March 4, 1981) ; 
M i c h a e l J . K i n g , WCB Case No. 80-07413 ( O r d e r on R e c o n s i d e r a t i o n 
o f D e n i a l o f M o t i o n t o D i s m i s s , December 18, 1 9 8 1 ) . 

I T I S SO ORDERED. 

DENNIS BERLINER, C l a i m a n t WCB 79-09454 
P e t e r McSwain, C l a i m a n t ' s A t t o r n e y J a n u a r y 14, 1982 
Pau l R o e s s , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w o f t h e B o a r d ' s Order d a t e d March 18, 1 9 8 1 , 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e B o a r d ' s O r d e r and r e i n s t a t e d t h e 
Or d e r o f t h e R e f e r e e d a t e d June 24, 1980. 

Now, t h e r e f o r e , t h e a b o v e - n o t e d Board O r d e r i s v a c a t e d , ana 
t h e a b o v e - n o t e d R e f e r e e ' s Order i s r e p u b l i s h e d and a f f i r m e d . 

I T I S SO ORDERED. 

ORLANDO RUSSELL, C l a i m a n t WCB 80-10049 
L a r r y B r u u n , C l a i m a n t ' s A t t o r n e y J a n u a r y 14, 1982 
R o n a l d Atwood, D e f e n s e A t t o r n e y O r d e r o f Abatement 

The B o a r d has r e c e i v e d a m o t i o n t o r r e c o n s i d e r a t i o n o f i t s 
O r d e r on Review d a t e d 1 2 - 3 1 - 8 1 . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above n o t e d B o a r d o r d e r i s a b a t e d and c l a i m a n t 
i s r e q u e s t e d t o f i l e a r e s p o n s e t o t h e m o t i o n f o r r e c o n s i d e r a t i o n 
w i t h i n t e n d a y s . 

I T I S SO ORDERED. 
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JOSEPH W. BARDELL, C l a i m a n t 
B e r n a r d J o l l e s , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-01014 
J a n u a r y 15, 1982 
O r d e r on Re v i e w 

Reviewed by.Board Members M c C a l l i s t e r and L e w i s . 

S A I F C o r p o r a t i o n r e q u e s t s Board r e v i e w of R e f e r e e Gemmell's 
o r d e r and amended o r d e r w h i c h r e s c i n d e d t h e i r d e n i a l of c l a i m a n t ' s 
i n t e r c o s t a l n e u r i t i s c o n d i t i o n and found c l a i m a n t to be p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 10, 1981 and amended o r d e r 
d a t e d F e b r u a r y 19, 1981 a r e a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $ 6 0 0 a s and f o r a r e a s o n a b l e a t t o r n e y f e e , p a y a b l e by S A I F . 

C l a i m a n t s e e k s Board r e v i e w of- R e f e r e e James' o r d e r w h i c h 
g r a n t e d an a d d i t i o n a l 3 2 ° u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r a t o t a l award of 6 4 ° f o r h i s low back c o n d i t i o n . C l a i m a n t con
t e n d s t h e c l a i m was p r e m a t u r e l y c l o s e d , or i n t h e a l t e r n a t i v e , he 
i s e n t i t l e d t o a g r e a t e r award. 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

ORDER 

CLARENCE B0YEAS, C l a i m a n t 
D o u g l a s S. G r e e n , C l a i m a n t ' s A t t o r n e y 
Eugene B u c k l e , D e f e n s e A t t o r n e y 

WCB 80-10456 
J a n u a r y 15, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1981 i s a f f i r m e d . 
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HAROLD BUCKNER, C l a i m a n t 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y 
John K l o r , D e f e n s e A t t o r n e y 

WCB 80-04310 
J a n u a r y 15, 1982 
O r d e r on Rev i e w 

Reviewed by Boar d Members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t s eeks B o a r d r e v i e w o f R e f e r e e Leahy's o r d e r w h i c h 
a f f i r m e d a D e t e r m i n a t i o n O r d e r i s s u e d F e b r u a r y 25, 1980 w h i c h 
a w a rded t e m p o r a r y t o t a l d i s a b i l i t y f r o m J u l y 16, 1979 t h r o u g h 
J a n u a r y 27, 1980. C l a i m a n t c o n t e n d s h i s c l a i m was p r e m a t u r e l y 
c l o s e d , t h a t s p i n a l f u s i o n s u r g e r y p e r f o r m e d i n A u g u s t 1980 was 
r e l a t e d t o h i s i n d u s t r i a l a c c i d e n t and t h a t he i s e n t i t l e d t o 
p e n a l t i e s and a t t o r n e y f e e s i n t h a t t h e c a r r i e r u n r e a s o n a b l y 
s u b m i t t e d t h e c l a i m f o r c l o s u r e and f a i l e d t o f o l l o w OAR 
436-69-130 r e g a r d i n g e l e c t i v e s u r g e r y . 

C l a i m a n t , a t i m b e r f a l l e r , was i n j u r e d J u l y 16, 1979 when 
s t r u c k on t h e head by a f a l l i n g l i m b . The b l o w knocked h i m o u t , 
and he f e l l t o t h e g r o u n d . He was t a k e n t o t h e h o s p i t a l emergency 
room where t h e i n i t i a l d i a g n o s i s was " c e r v i c a l s t r a i n " w i t h 
c o m p l a i n t s o f s e v e r e neck p a i n . On J u l y 18, 1979, he was seen by 
Dr. D a v i s , a c h i r o p r a c t o r , who d i a g n o s e d i n j u r y t o n e c k , c e r v i c a l 
s t r a i n , c e r v i c a l s u b l u x a t i o n , i n j u r y t o l e g s b i l a t e r a l , l e f t l e g 
12 mm s h o r t , c e r v i c a l c e p h a l g i a , v i s u a l d i s t u r b a n c e a l l b ased on 
c o m p l a i n t s o f headache, v i s u a l d i s t u r b a n c e and f u l l s p i n e p a i n . 
Dr. D a v i s o b t a i n e d t h e f o l l o w i n g h i s t o r y : " I f e l l a t r e e and a 
l i m b s t r u c k me on h a r d h a t and kn o c k e d me o u t . H u r t my neck and 
b a c k . " C l a i m a n t ' s symptoms p e r s i s t e d , so Dr. D a v i s r e f e r r e d h i m 
t o Dr. Campagna, a n e u r o s u r g e o n who saw h i m O c t o b e r 15, 1979. A t 
t h a t t i m e c l a i m a n t ' s c h i e f c o m p l a i n t s were l o w back p a i n , t i n g l i n g 
i n t o e s o f b o t h f e e t and o c c a s i o n a l headaches. He had a c o n s t a n t 
d u l l a c h i n g w h i c h was m o s t l y i n h i s l o w back. Dr. Campagna's 
d i a g n o s t i c i m p r e s s i o n s were lu m b a r s p r a i n , c e r v i c a l s p r a i n , 
c e r e b r a l c o n c u s s i o n a l l s e c o n d a r y t o t h e J u l y 16, 1979 a c c i d e n t 
and l u m b a r s p o n d y l o l y s i s . ( D r . Campagna made no comment on t h e 
e t i o l o g y o f t h i s l a t t e r c o n d i t i o n . ) B o t h Dr. D a v i s , t h e 
c h i r o p r a c t o r , and Dr. Campagna, t h e n e u r o s u r g e o n , c o n t i n u e d t o 

f o l l o w t h e c l a i m a n t w i t h t r e a t m e n t and a d v i c e . On J a n u a r y 28, 
1980, Dr. Campagna r e p o r t e d c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y , 
h i s c l a i m c o u l d be c l o s e d and t h e r e was no d i s a b i l i t y as a r e s u l t 
o f t h e a c c i d e n t o f J u l y 16, 1979. Dr. D a v i s had p r e v i o u s l y 
r e p o r t e d on December 14, 1979 t h a t c l a i m a n t ' s l o w back p a i n had 
" i m p r o v e d " and t r e a t m e n t was t o c o n t i n u e . 

On F e b r u a r y 25, 1980 a D e t e r m i n a t i o n O r d e r was i s s u e d w h i c h 
a w a rded t e m p o r a r y t o t a l d i s a b i l i t y f r o m J u l y 16, 1979 t h r o u g h 
J a n u a r y 27, 1980 and no p e r m a n e n t p a r t i a l . d i s a b i l i t y . T h e r e i s no 
e v i d e n c e i n t h e r e c o r d i n d i c a t i n g w h e t h e r Dr.. D a v i s c o n c u r r e d w i t h 
Dr. Campagna p r i o r t o i s s u a n c e o f t h e D e t e r m i n a t i o n O r d e r . The 
l a s t r e p o r t o f r e c o r d f r o m Dr. D a v i s i n d i c a t e s he was c o n t i n u i n g 
t o t r e a t c l a i m a n t ' s l o w back c o n d i t i o n . 
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August 29, 1980, Dr. Campagna wrote a l e t t e r to the c a r r i e r ' s 
a t t o r n e y which s t a t e s i n p a r t : 

" . . . i t i s my c o n s i d e r e d m e d i c a l o p i n i o n t h a t 
the p r o c e d u r e recommended by Dr. W i l s o n i s not 
r e l a t e d to the p a t i e n t ' s i n d u s t r i a l i n j u r y of 
J u l y 16, 1979 which was a lumbar s p r a i n . 
F u r t h e r m o r e , i t a p p e a r s the proposed s u r g e r y 
i s f o r a m e c h a n i c a l i n s t a b i l i t y s e c o n d a r y to 
h i s p r e - e x i s t i n g lumbar s p o n d y l o l y s i s . " 

E v i d e n t l y , the g e n e s i s of t h i s r e p o r t i s e x p l a i n e d by the 
f o l l o w i n g e x e r p t from c a r r i e r ' s a t t o r n e y ' s opening s t a t e m e n t : 

"We have a t is§ue h e r e , we have an i n d u s t r i a l 
i n j u r y on J u l y 16, 1979 which was t r e a t e d w i t h 
Dr. Campagna and the c a s e was c l o s e d w i t h o u t 
d i s a b i l i t y . J u l y [ c l a i m a n t ' s a t t o r n e y ] wrote 
our o f f i c e and s a i d Mr. Buckner i s going to 
have a f u s i o n and I want you guys to pay f o r 
i t . W e l l , I wrote him back and s a i d I don't 
have any m e d i c a l ' s t o s u p p o r t the f a c t t h a t he 
even needs one and .things l i k e t h a t . " 

The c l a i m a n t ' s c o n t e n t i o n i s t h a t the i n j u r y of J u l y 16, 1979 
c a u s e d t h e need f o r a s p i n a l f u s i o n . The c a r r i e r c o n t e n d s 
o t h e r w i s e , s a y i n g t h e s p i n a l f u s i o n was done t o c o r r e c t a 
c o n g e n i t a l p r e - e x i s t i n g c o n d i t i o n ( s p o n d y l o l y s i s ) which was 
n e i t h e r c a u s e d by, nor worsened by, the J u l y 16, 1979 i n j u r y . 

A c c o r d i n g to c l a i m a n t ' s t e s t i m o n y , Dr. D a v i s r e f e r r e d him to 
Dr. W i l s o n , an o r t h o p e d i s t , sometime i n June 1980. The r e f e r r a l 
was made a c c o r d i n g to c l a i m a n t b e c a u s e : " W e l l , I ' d been going t o 
Dr. D a v i s f o r l i k e a y e a r , and he c o u l d n ' t do n o t h i n g about t h a t 
one s p o t i n my back and he f i g u r e d i t was time to r e f e r me to 
somebody b e c a u s e h i s s e r v i c e was about done." C l a i m a n t , i n h i s 
t e s t i m o n y , goes on to e x p l a i n t h a t the " s p o t " t h a t would not c l e a r 
up was i n h i s low back " j u s t about where your backbone s t a r t s from 
your t h i g h s . " 

Dr. W i l s o n f i r s t examined c l a i m a n t i n June 1980.. The h e a r i n g 
was i n September 1980. The o n l y m e d i c a l i n f o r m a t i o n from Dr. 
W i l s o n i n the r e c o r d i s a d e p o s i t i o n t a k e n i n November 1980 (some 
f i v e months a f t e r he f i r s t saw the c l a i m a n t ) . I n h i s d e p o s i t i o n , 
Dr. W i l s o n s a y s : 

1. He f i r s t saw c l a i m a n t i n June 1980. 

2. C l a i m a n t gave a h i s t o r y of b e i n g h i t on the head by 
a "widow maker," was knocked a l i t t l e goofy and c o n t i n u e d to have 
low back p a i n and p o s t e r i o r t h i g h p a i n p r e t t y much c o n t i n u o u s l y 
s i n c e the time of the i n c i d e n t . 

3. He d i a g n o s e d s p o n d y l o l i s t h e s i s grade one. 

4. He performed a s p i n a l f u s i o n i n August 1980 t o 
c o r r e c t t h e s p o n d y l o l i s t h e s i s . 

5. S p o n d y l o l i s t h e s i s i s o r d i n a r i l y c o n s i d e r e d t o be a 
c o n g e n i t a l d e f e c t . -12-



6. He d i a g n o s e d s p o n d y l o l i s t h e s i s g r a d e one f r o m a 
r e a d i n g o f Dr. Campagna's x - r a y s . The d i a g n o s i s was c o n f i r m e d a t 
s u r g e r y . 

7. The c o n d i t i o n c a u s e s i n s t a b i l i t y i n t h e a f f e c t e d 
a r e a o f t h e s p i n e , a l l o w i n g a b n o r m a l movement t h u s c a u s i n g 
symptoms. • . 

8. The c l a i m a n t ' s l o w back p a i n was s e c o n d a r y t o . l o w 
back i n s t a b i l i t y w h i c h was s e c o n d a r y t o t h e s p o n d y l o l i s t h e s i s 
w h i c h by h i s t o r y had been a g g r a v a t e d by t h e J u l y 1979 a c c i d e n t . 

Dr. Campagna's d e p o s i t i o n was t a k e n p o s t h e a r i n g . H i s t e s t i m o n y 
i s e s s e n t i a l l y t h e same as t h e o p i n i o n s c o n t a i n e d i n h i s w r i t t e n 
r e p o r t s . 

We a r e p e r s u a d e d t h a t t h e c o n d i t i o n f o r w h i c h t h e s u r g e r y was 
p e r f o r m e d by Dr. W i l s o n i s a c ompensable c o n s e q u e n c e o f t h e J u l y 
1979 a c c i d e n t . The c l a i m a n t had no s i g n i f i c a n t symptoms o f a l o w 
back c o n d i t i o n b e f o r e t h e a c c i d e n t ; he d e v e l o p e d c o m p l a i n t s 
i n d i c a t i v e o f l o w back i n j u r y w i t h i n d ays o f t h a t a c c i d e n t , a l o w 
back i n j u r y was d i a g n o s e d , he d i d n o t r e c o v e r f r o m t h a t l o w back 
i n j u r y and t h e s u r g e o n who p e r f o r m e d a l o w back s p i n a l f u s i o n 
p r o v i d e s a l o g i c a l and p e r s u a s i v e r e a s o n t o r e l a t e t h e c o n d i t i o n 
t o t h e a c c i d e n t . 

We f i n d t h e c l a i m was p r o c e d u r a l l y p r o p e r l y c l o s e d by t h e 
F e b r u a r y 25, 1980 D e t e r m i n a t i o n O r d e r ; however, i n r e t r o s p e c t , we 
now know t h e c l o s u r e was i n f a c t p r e m a t u r e . See W i l l i a m Bunce, 
WCB Case No. 80-00051 (November 20, 1 9 8 1 ) . Here as i n Bunce we 
w i l l n o t award p e n a l t i e s f o r u n r e a s o n a b l e n e s s . The c a r r i e r had 
r e c e i v e d two r e p o r t s f r o m Dr. Campagna a d v i s i n g them t h e 
c l a i m a n t ' s i n j u r y - r e l a t e d c o n d i t i o n had become s t a t i o n a r y . They 
s u b m i t t e d t h e c l a i m f o r c l o s u r e ; t h i s a c t i o n , a t t h a t t i m e , was 
p r o p e r and c a n n o t now be s a i d t o have been u n r e a s o n a b l e . 

As f o r t h e c l a i m a n t ' s c o n t e n t i o n t h a t t h e c a r r i e r f a i l e d t o 
f o l l o w OAR 436-69-130 c o n c e r n i n g e l e c t i v e s u r g e r y , we f i n d t h a t 
r u l e does n o t e s t a b l i s h a m a n d a t o r y o b l i g a t i o n on t h e c a r r i e r t o 
seek i n d e p e n d e n t c o n s u l t a t i o n t o d e t e r m i n e t h e need f o r s u r g e r y . 
No p e n a l t i e s w i l l be awarded because t h e c a r r i e r f a i l e d t o 
e x e r c i s e i t s OAR 436-69-130 o p t i o n . 

ORDER 

The R e f e r e e ' s o r d e r , d a t e d December 22, 1980 i s r e v e r s e d . 

The c a r r i e r ' s d e n i a l o f c l a i m a n t ' s m e d i c a l s e r v i c e s c l a i m f o r 
h i s A u g u s t 1980 back s u r g e r y i s s e t a s i d e . The D e t e r m i n a t i o n 
O r d e r i s s u e d F e b r u a r y 25, 1980 i s s e t a s i d e and t h i s c l a i m i s 
remanded t o t h e c a r r i e r f o r p r o c e s s i n g i n a c c o r d a n c e w i t h l a w . 
C l a i m a n t s h a l l be p a i d t e m p o r a r y t o t a l d i s a b i l i t y c o m p e n s a t i o n 
f r o m J a n u a r y 28, 1980 u n t i l t h i s c l a i m i s c l o s e d p u r s u a n t t o ORS 
656.268, l e s s t i m e w o r k e d . 



C l a i m a n t ' s a t t o r n e y i s awarded $1,000 f o r s e r v i c e s r e n d e r e d ' 
a t the h e a r i n g s . a n d Board l e v e l s on the i s s u e of d e n i a l of m e d i c a l 
s e r v i c e s , p a y a b l e by t h e c a r r i e r . C l a i m a n t ' s a t t o r n e y i s a l s o 
a l l o w e d an a d d i t i o n a l f e e e q u a l to 25% of the i n c r e a s e d 
compensation, not to exceed $750, p a y a b l e from c l a i m a n t ' s 
c o m p e n s a t i o n . 

C l a i m a n t ' s r e q u e s t s f o r a d d i t i o n a l r e l i e f a r e d e n i e d . 

MICHAEL DICKERSON, C l a i m a n t WCB 81-00672 
D o u g l a s G r e e n , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1982 
John S n a r s k i s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by the Board en banc. 

The employer s e e k s Board r e v i e w of t h a t p o r t i o n of R e f e r e e 
Knapp's o r d e r which a s s e s s e d a p e n a l t y i n t h e sum of 2.5% on t h e 
temporary t o t a l d i s a b i l i t y b e n e f i t s g r a n t e d by the D e t e r m i n a t i o n 
Order of June 9, 1981 f o r the c a r r i e r ' s u n r e a s o n a b l e d e l a y i n 
payment of com p e n s a t i o n . 

t'he m a j o r i t y of t h e Board a f f i r m s and adopts the o r d e r of the 
R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 24, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $250. a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by the c a r r i e r . 

Board Member M c C a l l i s t e r , . D i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t from the o p i n i o n of the m a j o r i t y . I 
ag r e e w i t h a p p e l l a n t t h a t the t r i g g e r i n g e v e n t i n an a g g r a v a t i o n 
c l a i m which s t a r t s the c l o c k r u n n i n g on the c a r r i e r ' s d u t y to pay 
c o m p e n s a t i o n i s . " m e d i c a l l y v e r i f i e d i n a b i l i t y to work." ORS 
6 5 6 . 2 7 3 ( 6 ) . The " m e d i c a l v e r i f i c a t i o n " of i n a b i l i t y to work was 
r e c e i v e d by the c a r r i e r on May 4, 1981 and time l o s s c o m p e n s a t i o n 
was p a i d t e n days l a t e r . No p e n a l t y or p e n a l t y - r e l a t e d a t t o r n e y 
f e e s h o u l d be a s s e s s e d . 

I t c a n be argued t h a t the c a r r i e r c o u l d have more d i l i g e n t l y 
or d i f f e r e n t l y p u r s u e d the matt e r of i n a b i l i t y to work. • T h i s 
r e c o r d i n d i c a t e s t h e t r e a t i n g p h y s i c i a n was s e n d i n g c o n f u s i n g 
s i g n a l s to the c a r r i e r ; once the s i g n a l was c l e a r and u n e q u i v o c a l 
on time l o s s , t h e compensation was promptly p a i d . 

I would r e v e r s e the o r d e r o f the R e f e r e e on the p e n a l t y i s s u e . 



MARK D. FULLER, C l a i m a n t WCB 80-10512 
D o u g l a s M i n s o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by. B o a r d Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s eeks B o a r d r e v i e w o f R e f e r e e F i n k ' s o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n O r d e r of-November 13, 1980, w h e r e b y 
c l a i m a n t was g r a n t e d a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y b u t no 
f u r t h e r p e r m a n e n t p a r t i a l . d i s a b i l i t y b e y o n d t h e 16 d e g r e e s u n s c h e 
d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y a l r e a d y a w a r d e d . C l a i m a n t c o n 
t e n d s he i s e n t i t l e d t o 4 8. d e g r e e s u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

. ORDER 

The R e f e r e e ' s o r d e r d a t e d June 12, 1981 i s a f f i r m e d . 

MILLARD A. GIBBONS, C l a i m a n t WCB 79-08953 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y J a n u a r y 15, 1982 

O r d e r on Re v i e w 
R e v i e w e d by Boar d Members B a r n e s and M c C a l l i s t e r . 

SAIF C o r p o r a t i o n s eeks B o a r d r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e N e a l ' s o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s 
o c c u p a t i o n a l d i s e a s e c l a i m t h a t j o b . r e l a t e d s t r e s s c a u s e d h i s 
h y p e r t e n s i v e c o n d i t i o n . SAIF c o n t e n d s t h a t c l a i m a n t has f a i l e d t o 
p r o v e j o b s t r e s s c a u s e d o r a g g r a v a t e d h i s h y p e r t e n s i o n . We a g r e e . 

•We a d o p t t h e f a c t s as s e t f o r t h i n t h e R e f e r e e ' s o r d e r b u t 
r e a c h a d i f f e r e n t c o n c l u s i o n . 

T h i s i s a c a s e where t h e demands o f l a w meet t h e l i m i t a t i o n 
o f m e d i c a l s c i e n c e because h i g h b l o o d p r e s s u r e o r h y p e r t e n s i o n i s 
o f unknown c a u s e as a t t e s t e d t o by b o t h D r s . A l l e n and B i t t n e r . 
Dr. A l l e n , t h e t r e a t i n g p h y s i c i a n , t e s t i f i e d t h a t c l a i m a n t ' s 
h y p e r t e n s i o n was p r o b a b l y r e l a t e d t o h i s j o b s t r e s s . T h e r e i s no 
e v i d e n c e Dr. A l l e n c o n s i d e r e d any o t h e r p o s s i b l e c a u s e . Dr. 
B i t t n e r , an i n t e r n i s t , t e s t i f i e d : 

"Q. And t o make s o m e t h i n g e l s e p e r f e c t l y 
c l e a r , i s i t y o u r o p i n i o n t h a t t h e c l a i m a n t ' s 
w ork a c t i v i t i e s a g g r a v a t e d h i s h y p e r t e n s i o n 
f r o m t h e p e r i o d '7 4. t o '7 8? 

"A. I f e e l t h a t h i s work a c t i v i t i e s c o u l d 
have a g g r a v a t e d h i s h y p e r t e n s i o n w h i c h was 
c r e a t e d . 

"Q. I s t h a t f r o m a r e a s o n a b l e m e d i c a l 
p r o b a b i - l i t y t h a t he d i d o r d i d n o t ? 

"A. I f e e l i t i s a p o s s i b i l i t y . I won't say 



Dr., B i t t n e r f u r t h e r t e s t i f i e d t h a t " p u b l i c h e a l t h s t u d i e s have 
shown o f people' aged f i f t y - f i v e t o s i x t y - f i v e , 363 people o u t o f 
1,000 w i l l be h y p e r t e n s i v e , " and t h a t h e r e d i t y c o u l d a l s o cause 
t h e c o n d i t i o n . Dr. B i t t n e r p o i n t e d o u t t h a t c l a i m a n t ' s h i g h e s t 
b l o o d p r e s s u r e r e a d i n g s o c c u r r e d when he was o f f work f o r t h r e e 
months r e c u p e r a t i n g from a h e r n i a o p e r a t i o n . Dr. B i t t n e r thus 
concluded t h a t t h e r e Was no c o r r e l a t i o n between c l a i m a n t ' s j o b 
s t r e s s and h i s h y p e r t e n s i o n . 

'We are more persuaded by Dr. B i t t n e r because h i s o p i n i o n has 
the w e i g h t o f a d d i t i o n a l e x p e r t i s e and because i t more c l o s e l y 
f o l l o w s from the t o t a l i t y o f the evidence. Hammons v. P e r i n i 
Corp., 43 Or App 299 (1979). 

We f i n d t he m e d i c a l evidence i n d i c a t e s t h a t c l a i m a n t ' s age 
and h e r e d i t y are s t r o n g contenders as p o s s i b l e causes o f h i s 
h y p e r t e n s i o n . . Even i f j o b s t r e s s i s c o n s i d e r e d , t h e m e d i c a l 
evidence i n d i c a t e s i t i s but another p o s s i b l e cause. Thus, age, 
h e r e d i t y and j o b s t r e s s are a l l e q u a l l y p o s s i b l e causes o f 
c l a i m a n t ' s c o n d i t i o n . T h i s i s i n s u f f i c i e n t t o e s t a b l i s h t h e 
c o m p e n s a b i l i t y .of an o c c u p a t i o n a l d i s e a s e c l a i m . James v. SAIF, 
290 Or 343 {1981) ; Thompson v. SAIF, 51 Or App 395 (1981); Kay L. 
Murrens, WCB 79-01573 (December 7, 1981). 

ORDER 

The Referee's o r d e r dated March 27, 1981 i s m o d i f i e d . SAIF 
C o r p o r a t i o n ' s d e n i a l s o f c l a i m a n t ' s h y p e r t e n s i o n c o n d i t i o n are 
a f f i r m e d . The remainder o f the Referee's o r d e r c o n c e r n i n g t h e 
n o n - c o m p e n s a b i l i t y o f c l a i m a n t ' s eye c o n d i t i o n i s a f f i r m e d . 

ROBERT GUMM, C l a i m a n t WCB 79-08489 
R o b e r t M u i r , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members M c C a l l i s t e r and Lewis. 

Claimant seeks Board r e v i e w o f - R e f e r e e Knapp 1s o r d e r which 
a f f i r m e d t h e c a r r i e r ' s d e n i a l o f h i s esophageal r e f l u x c o n d i t i o n 
and g r a n t e d him compensation f o r 15% unscheduled d i s a b i l i t y (30% 
t o t a l award). Claimant contends t h e esophageal r e f l u x c o n d i t i o n 
i s compensable and t h a t he i s e n t i t l e d t o an a d d i t i o n a l award o f 
compensation f o r h i s head i n j u r y . 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated May -29, 1981 i s a f f i r m e d . 



HARRY HOFFMAN, C l a i m a n t 
R i c h a r d S l y , C l a i m a n t ' s A t t o r n e y 
P a u l B o c c i , D e f e n s e A t t o r n e y 

WCB 80-04503 
J a n u a r y 15, 1982 
O r d e r D e n y i n g Motion t o D i s m i s s 

The employer has moved t o d i s m i s s c l a i m a n t ' s request Cor 
r e v i e w which was f i l e d w i t h the Board i n a t i m e l y f a s h i o n on 
October 22, 1981. Claimant requested review of the P r e s i d i n g 
Referee's October 12, 1981 order d i s m i s s i n g h i s request f o r 
h e a r i n g . The b a s i s o f the motion i s the f a i l u r e o f c l a i m a n t who 
i s p r o c e e d i n g i n h i s own b e h a l f on t h i s review w i t h o u t b e n e f i t o f 
c o u n s e l t o serve employer or employer's counsel w i t h a.copy of h i s 
r e q u e s t f o r review. See ORS 656.289(3) and 656.295(2). 

The employer r e c e i v e d a c t u a l n o t i c e of c l a i m a n t ' s r e q u e s t 
when t h e Board m a i l e d i t s customary acknowledgment form t o the 
p a r t i e s . Employer's counsel t h e r e a f t e r requested from the Board a 
copy o f c l a i m a n t ' s r e q u e s t which was p r o v i d e d . 

The employer r e c e i v e d n o t i c e of the r e q u e s t f o r review w i t h i n 
30 days o f the date o f the Referee's Order of D i s m i s s a l a l t h o u g h 
n o t i c e was r e c e i v e d from the Board r a t h e r than from c l a i m a n t . No 
c l a i m of p r e j u d i c e i s made; nor i s i t l i k e l y t h a t any p r e j u d i c e t o 
the employer c o u l d be shown. Barbara Rupp, WCB Case No. 80-01803 
(Order V a c a t i n g Order of D i s m i s s a l , March 4, 1981); Michael J. 
K i n g , WCB Case No. 80-07413 (Order on R e c o n s i d e r a t i o n o f D e n i a l of 
M o t i o n t o Dismiss, December 18, 1981). 

The employer's Motion t o Dismiss c l a i m a n t ' s request f o r 
r e v i e w i s d e n i e d . 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The c l a i m a n t seeks Board review o f Referee Knapp's o r d e r 
which a f f i r m e d the award o f permanent p a r t i a l d i s a b i l i t y f o r h i s 
l e f t hand i n j u r y i n a D e t e r m i n a t i o n Order i s s u e d February 15, 
1981, awarded a d d i t i o n a l temporary t o t a l d i s a b i l i t y and assessed a 
v a r i e t y of p e n a l t i e s . 

C l a i m a n t contends h i s permanent p a r t i a l d i s a b i l i t y i s g r e a t e r 
t h a n t h e 10% l o s s of the l e f t f o rearm awarded by the D e t e r m i n a t i o n 
Order. However, c l a i m a n t ' s b r i e f does n o t c i t e , mention, d i s c u s s 
or even i n d i c a t e an.awareness of any o f the r e l e v a n t r u l e s f o r the 
r a t i n g o f d i s a b i l i t y , OAR 436-65-501 t o 436-65-532. Such mention 
c o u l d have been made. Dr. Eckhardt's c l o s i n g r e p o r t o f January 
14, 1981 suggests a p o s s i b l e l o s s o f about 50% o f g r i p s t r e n g t h i n 
c l a i m a n t ' s l e f t hand. I f p e r m a n e n t — a p o i n t n o t addressed i n the 
• record--under OAR 435-65-530(5) (a) , t h i s would t r a n s l a t e t o a 20% 
l o s s o f the l e f t f o r e a r m . 

ORDER 

CARL E. HUGHES, C l a i m a n t 
Thomas C a r u s o , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 80-06856 
J a n u a r y 15, 1982 
O r d e r on Rev i e w 
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But we w i l l n o t mo d i f y t h e Referee's o r d e r because o f : (1) 
Claim a n t ' s f a i l u r e t o s t a t e any reason under t h e r e l e v a n t 
a d m i n i s t r a t i v e rules.why i t i s i n c o r r e c t ; ' (2) l a c k o f evidence o f 
permanence o f l o s s o f g r i p s t r e n g t h ; and (3) even i f c l a i m a n t was 
undercompensated by h i s permanent . p a r t i a l d i s a b i l i t y award, under 
the s t a n d a r d s o f Zelda M. B a h l e r , WCB Case No. 79-06095 (October 
30, 1981), he was over compensated by the p e n a l t i e s awarded by t h e 
Referee. On balance, we cannot improve on the Referee's 
d i s p o s i t i o n . 

- ORDER 

The Referee's o r d e r dated A p r i l 20, 1981 i s a f f i r m e d . 

ALLAN L . LARSON, C l a i m a n t WCB 79-01776 
A l a n S c o t t , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Remand 

T h i s case i s b e f o r e us on remand from t he Court o f Appeals 
f o r r e c o n s i d e r a t i o n i n l i g h t o f James v. SAIF, 290 Or 343 (1980). 
B e f o r e t h e c o u r t ' s remand, b o t h a Referee and t h e Board had r u l e d 
t h a t c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l 
c o n d i t i o n was n o t compensable. 

The Board's p r i o r Order on Review concluded: "Claimant's 
employment merely p r o v i d e d a forum f o r c l a i m a n t t o d i s p l a y h i s 
problem." On r e c o n s i d e r a t i o n we adhere t o t h a t c o n c l u s i o n . 

Moreover, t h e r e c o r d documents abundant p o s s i b l e nonwork 
c a u s a t i o n . One o f c l a i m a n t ' s c h i l d r e n d i e d as an i n f a n t . Two 
o t h e r c h i l d r e n were i n j u r e d when h i t by a c a r . There i s a h i s t o r y 
o f m a r i t a l d i s c o r d . There i s a h i s t o r y o f f r i c t i o n between 
c l a i m a n t and h i s f a t h e r and stepmother. Claimant's t r e a t i n g 
p s y c h i a t r i s t r e p o r t e d i n March o f 1978: "Probably t he most 
s i g n i f i c a n t [ s t r e s s f a c t o r i n c l a i m a n t ' s l i f e ] i s an on-going 
p r e s s u r i z e d s i t u a t i o n w i t h h i s own f a m i l y who have r e c e n t l y moved 
t o P o r t l a n d . " 

On t h i s r e c o r d c l a i m a n t has not e s t a b l i s h e d any 
preponderance, much l e s s a s i g n i f i c a n t preponderance, o f work 
c a u s a t i o n o f h i s p s y c h o l o g i c a l c o n d i t i o n . Kay L. Murrens WCB Case 
No. 79-01573 (December 7, 1981). 

ORDER 

The Board on r e c o n s i d e r a t i o n , adheres t o i t s Order on Review 
da t e d May 7, 1980; t h e Referee's o r d e r dated August 30, 1979 i s 
ag a i n a f f i r m e d . 
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EUGENE NEAL, C l a i m a n t 
J e f f G e r n e r , C l a i m a n t ' s A t t o r n e y 
R. Kenney R o b e r t s , D e f e n s e A t t o r n e y 

WCB 80-02319 
J a n u a r y 15, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and M c G a l l i s t e r . 

The c l a i m a n t seeks Board review o f Referee Knapp's or d e r 
which a f f i r m e d t he D e t e r m i n a t i o n Order t h a t awarded c l a i m a n t 3 0 % 
unscheduled permanent p a r t i a l d i s a b i l i t y f o r h i s lung c o n d i t i o n . 
The i s s u e i s e x t e n t o f d i s a b i l i t y . We modify t he Referee's o r d e r . 

Claimant developed r e s p i r a t o r y symptoms a f t e r working i n a 
g r a i n g r i n d i n g m i l l f o r two year s . Subsequent t r e a t m e n t 
i d e n t i f i e d : ( 1 ) R e s t r i c t i v e l u ng d i s e a s e , p r o b a b l y caused by 
exposure t o g r a i n d u s t ; and ( 2 ) o b s t r u c t i v e lung d i s e a s e , p r o b a b l y 
caused by c l a i m a n t ' s 4 0 years of c i g a r e t t e smoking. A m e d i c a l 
r e p o r t s u b m i t t e d a f t e r the h e a r i n g r a i s e d f o r the f i r s t time t he 
p o s s i b i l i t y t h a t p a r t o f c l a i m a n t ' s p h y s i c a l problems were caused 
by anemia. 

Claimant r e q u e s t s t h a t we remand t o the Referee t o c o n s i d e r 
"new" evidence t h a t , c l a i m a n t contends, c o n t r a d i c t s the anemia 
d i a g n o s i s . The re q u e s t t o remand i s denied f o r s e v e r a l reasons: 
( 1 ) Claimant has o f f e r e d no e x p l a n a t i o n o f why he d i d not seek t o 
have t h e h e a r i n g r e c o r d kept open f o r r e c e i p t o f the evidence he 
now wants t o i n t r o d u c e , an e x p l a n a t i o n r e q u i r e d by Robert A. 
B a r n e t t , WCB Case No. 7 9 - 1 1 0 1 2 (June 2 6 , 1 9 8 1 ) ; ( 2 ) c l a i m a n t ' s 
"new" evidence, a two sentence l e t t e r from Dr. Done and l a b o r a t o r y 
r e p o r t , would not c o n t r i b u t e m a t e r i a l l y t o d e c i s i o n o f the i s s u e 
i n t h i s c a s e — c o n t r a r y t o c l a i m a n t ' s repeated a s s e r t i o n s . Dr. 
Done does not c o n t r a d i c t Dr. Bardana's anemia d i a g n o s i s , Dr. Done 
o n l y says c l a i m a n t ' s "blood p i c t u r e has improved"; and ( 3 ) u n l i k e 
the R e f e r e e , we a t t a c h l i t t l e w eight t o the anemia i s s u e i n 
d e t e r m i n i n g the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

C l a i mant argues he i s permanently and t o t a l l y d i s a b l e d . We 
agree w i t h and adopt those p o r t i o n s of the Referee's order f i n d i n g 
t o t h e c o n t r a r y . 

Claimant argues h i s permanent p a r t i a l d i s a b i l i t y i s g r e a t e r 
t h a n t h a t awarded by the D e t e r m i n a t i o n Order. We agree. A p p l y i n g 
the r e l e v a n t a d m i n i s t r a t i v e r u l e s , we f i n d t h a t the combined 
p o s i t i v e v a l u e s f o r impairment ( 4 3 6 - 6 5 - 6 7 5 ) , age ( 4 3 6 - 6 5 - 6 0 2 ) , 

e d u c a t i o n ( 4 3 6 - 6 5 - 6 0 3 ) , work experience ( 4 3 6 - 6 5 - 6 0 4 ) , a d a p t a b i l i t y 
( 4 3 6 - 6 5 - 6 0 5 ) and l a b o r market f i n d i n g s ( 4 3 6 - 6 5 - 6 0 8 ) come t o 6 4 ; 

t h a t the combined n e g a t i v e values f o r e d u c a t i o n ( 4 3 6 - 6 5 - 6 0 3 ) and 
mental c a p a c i t y ( 4 3 6 - 6 5 - 6 0 6 ) come t o 1 9 . 

"The f i n a l n e g a t i v e c o m b i n a t i o n v a l u e i s then 
taken as a percentage o f the f i n a l p o s i t i v e 
c o m b i n a t i o n v a l u e , and i s s u b t r a c t e d 
t h e r e f r o m . The r e s u l t , when rounded t o t h e 
n e a r e s t f i v e p e r c e n t , r e p r e s e n t s the 
percentage l o s s o f e a r n i n g c a p a c i t y t o be 
compensated." OAR 4 3 6 - 6 5 - 6 0 1 ( 4 ) . " 

The r e s u l t i s a 5 0 % 1 O S S n f u a n p o n r n i n n r . m , - i r i H i 



ORDER 

The Referee's order dated March 16, 1981 i s m o d i f i e d . 
C l a i m a n t i s awarded 50% permanent p a r t i a l unscheduled d i s a b i l i t y 
i n l i e u o f a l l p r i o r awards. Claimant's a t t o r n e y i s a l l o w e d 25% 
of the i n c r e a s e d compensation g r a n t e d by t h i s o r d e r , not t o exceed 
$2,000. 

Clai m a n t ' s motion f o r remand i s d e n i e d . 

CHARLES R. SMITH, C l a i m a n t WCB 79-03919 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y J a n u a r y 15, 1982 
Noreen S a l t v e i t , D e f e n s e A t t o r n e y O r d e r on Remand 

On r e v i e w o f the Board's order dated December 1, 1980, t h e 
Court o f Appeals rev e r s e d t h a t p a r t o f the o r d e r which h e l d t h a t 
c l a i m a n t was no t e n t i t l e d t o reimbursement f o r t r a v e l expenses 
i n c u r r e d i n seeking m e d i c a l s e r v i c e s . The remainder o f the 
Board's or d e r was a f f i r m e d . 

Now, t h e r e f o r e , t h a t p o r t i o n o f the Board's o r d e r which was 
re v e r s e d i s hereby v a c a t e d , and the c l a i m f o r reimbursement f o r 
t r a v e l expenses i s remanded t o the employer f o r payment i n 
accordance w i t h law and the order of the C o u r t . 

IT IS SO ORDERED. 



TERESA E . WATHEN, C l a i m a n t 
J o h n Svoboda, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-06296 
J a n u a r y 15, 1982 
O r d e r D e n y i n g Motion t o 
Amend/Remand 

SAIF C o r p o r a t i o n has moved t h e Board f o r an o r d e r a l l o w i n g i t 
t o amend i t s r e q u e s t f o r review o r , i n the a l t e r n a t i v e , remanding 
t h i s c l a i m t o Referee McCullough i n o r d e r t o address an i s s u e SAIF 
c a l l s " j u r i s d i c t i o n a l . " 

The i s s u e SAIF seeks t o r a i s e now, and which i t p l a c e d b e f o r e 
t h e Referee a f t e r f i l i n g i t s r e q u e s t f o r r e v i e w , does n o t appear 
t o be an i s s u e c o n c e r n i n g j u r i s d i c t i o n . Rather, t h i s i s an i s s u e 
on t h e m e r i t s i n v o l v i n g a res j u d i c a t a argument. SAIF i s f r e e t o 
amend i t s r e q u e s t f o r r e v i e w or r a i s e any argument i n i t s b r i e f t o 
t h e Board. However, whether the r e c o r d developed b e f o r e t h e 
Referee w i l l s u p p o r t a r e s j u d i c a t a argument i s another m a t t e r . 
Absent the p a r t i e s ' s t i p u l a t i o n , t h i s Board i s n o t a t l i b e r t y t o 
c o n s i d e r evidence t h a t was n o t made a p a r t o f the r e c o r d b e f o r e 
the Referee. See Brown y. SAIF, 51 Or App 389 (1981); OAR 
436-83-720(1) . 

Based upon t h e a f f i d a v i t o f c o u n s e l s u b m i t t e d i n s u p p o r t o f 
t h e m o t i o n , i t appears t h a t the "newly d i s c o v e r e d " evidence t h a t 
would be s u b m i t t e d t o t h e Board o r , a l t e r n a t i v e l y , t h e evidence 
t h a t would be developed a t a h e a r i n g on remand would be evidence 
t h a t was a v a i l a b l e a t t h e time o f the h e a r i n g . F u r t h e r m o r e , i t i s 
apparent t h a t t h i s evidence had t o have been somewhere i n SAIF's 
p o s s e s s i o n p r i o r t o t h e h e a r i n g , a l t h o u g h p o s s i b l y i n some o t h e r 
f i l e s e p a r a t e from t h e c l a i m a n t ' s f i l e i n v o l v e d i n t h i s c l a i m . 

SAIF's a f f i d a v i t does n o t amount t o a showing t h a t t h i s 
a d d i t i o n a l evidence was n o t o b t a i n a b l e w i t h due d i l l i g e n c e p r i o r 
t o t h e h e a r i n g . " A c c o r d i n g l y , remand i s n o t p r o p e r . Robert A. 
B a r n e t t , 31 Van N a t t a 172 (1981). Counsel's a f f i d a v i t does 
suggest t h a t t h e cause o f SAIF's f a i l u r e t o r a i s e a r e s j u d i c a t a 
i s s u e and b r i n g t h i s evidence b e f o r e the Referee a t the proper 
t i m e was poor c l a i m s p r o c e s s i n g which i s n o t j u s t i f i c a t i o n f o r 
remand under the r a t i o n a l e o f B a r n e t t , supra. 

A r e q u e s t f o r r e v i e w , having been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by the c l a i m a n t , 
and s a i d r e q u e s t f o r review now having been wi t h d r a w n , 

IT IS THEREFORE ORDERED t h a t the r e q u e s t f o r review now 
pending b e f o r e the Board i s hereby d i s m i s s e d and the order o f the 
Referee i s f i n a l by o p e r a t i o n o f law. 

MERRIE J . BLAUVELT, C l a i m a n t 
C a s h P e r r i n e , C l a i m a n t ' s A t t o r n e y 
James L a r s o n , D e f e n s e A t t o r n e y 

WCB 81-01768 
J a n u a r y 18, 1982 
O r d e r o f D i s m i s s a l 
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BRUCE C. BONNER, C l a i m a n t WCB 80-05193 
C a t h e r i n e R i f f e , C l a i m a n t ' s A t t o r n e y J a n u a r y 18, 1982 
Roger W a r r e n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members M c C a l l i s t e r and Lewis. 

The employer seeks Board r e v i e w o f Referee Mulder's o r d e r 
which g r a n t e d c l a i m a n t an award o f 1 5 % l o s s o f t h e r i g h t hand i n 
l i e u o f t h e award made by t h e D e t e r m i n a t i o n Order o f 2 . 4 degrees 
f o r 1 0 % l o s s o f t h e r i g h t i n dex f i n g e r . We a f f i r m and adopt. 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated J u l y 1 6 , 1 9 8 1 i s a f f i r m e d . Claim
an t 1 s a t t o r n e y i s awarded $ 3 0 0 as and f o r a reas o n a b l e a t t o r n e y 
f e e , payable by t h e c a r r i e r . 

THOMAS L. LEARY, C l a i m a n t WCB 80-10944 
Benton F l a x e l , C l a i m a n t ' s A t t o r n e y J a n u a r y 18, 1982 
Pa u l R o e s s , D e f e n s e A t t o r n e y D e n i a l o f R e c o n s i d e r a t i o n 

The Board has r e c e i v e d a motion f o r r e c o n s i d e r a t i o n o f i t s 
Order on Review dated January 1 1 , 1 9 8 2 . 

Having c o n s i d e r e d the mo t i o n , i t i s hereby d e n i e d . 

I T IS SO ORDERED. 
MICHELLE C. MEND0ZA, C l a i m a n t WCB 80-07482 
Malagon, V e l u r e & Y a t e s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 18, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members M c C a l l i s t e r and Lewis. 

Claimant seeks Board r e v i e w o f - R e f e r e e Leahy's o r d e r which 
a f f i r m e d SAIF's d e n i a l o f her c l a i m . I n a f f i r m i n g SAIF 1s d e n i a l 
t h e Referee, i n p a r t , r e l i e d on a f i n d i n g o f c r e d i b i l i t y . The 
Referee saw and heard t h e c l a i m a n t t e s t i f y . C e r t a i n l y t h e 
Referee c o u l d have and maybe should have more a c c u r a t e l y r e c i t e d 
t h e evidence on which he based h i s c r e d i b i l i t y f i n d i n g . Having 
made t h i s o b s e r v a t i o n , we conclude t he Referee's f i n d i n g on 
c r e d i b i l i t y s h o u l d n o t be d i s t u r b e d . We f u r t h e r observe, t h a t 
even i f we were t o f i n d c l a i m a n t c r e d i b l e t h a t on t h i s r e c o r d , 
as t h e Referee a l s o found, she s t i l l would n o t have c a r r i e d t h e 
burden o f p r o o f . We are n o t persuaded t h a t c l a i m a n t s u f f e r e d a 
compensable i n j u r y or d i s e a s e . The Referee's o r d e r i s a f f i r m e d . 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1981 i s a f f i r m e d . 
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VERLA PARKER, C l a i m a n t 
D a v i d H i t t l e , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-05945 
J a n u a r y 18, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

Claimant seeks Board r e v i e w o f t h a t p o r t i o n o f Referee 
McCullough's o r d e r which upheld SAIF's d e n i a l o f an a g g r a v a t i o n 
c l a i m f o r c l a i m a n t ' s back c o n d i t i o n . The Referee's o r d e r s , 
e s p e c i a l l y h i s March 26, 1981 Order -on R e c o n s i d e r a t i o n , c a r e f u l l y , 
c l e a r l y and c o g e n t l y p o i n t o u t t h a t t h e f a c t t h a t c l a i m a n t ' s com
pensable minor back s t r a i n a c c e l e r a t e d her u n d e r l y i n g d e g e n e r a t i v e 
d i s e a s e e s t a b l i s h e d t h e o r i g i n a l c o m p e n s a b i l i t y o f c l a i m a n t ' s 
c l a i m , n o t here i n i s s u e , b u t does n o t r e m o t e l y t e n d t o prove t h a t 
her c o n d i t i o n has worsened s i n c e t h e March 9. 1978 D e t e r m i n a t i o n 
Order. We a f f i r m and adopt t h e Referee's o r d e r s . 

The Board a f f i r m s and adopts t he Referee's o r d e r . 

ORDER 

The Referee's o r d e r s dated March 2, 1981 and March 26, 1981 
are a f f i r m e d . 

DAVID R. PLATZ, C l a i m a n t WCB 79-07758 & 80-08821 
Malagon, V e l u r e & Y a t e s , C l a i m a n t ' s A t t o r n e y s J a n u a r y 18, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
K e i t h S k e l t o n , D e f e n s e A t t o r n e y 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

Claimant r e q u e s t s Board r e v i e w o f Referee Neal's o r d e r which 
s t a t e s , "Claimant i s n o t e n t i t l e d t o have e i t h e r c l a i m reopened 
and i s not e n t i t l e d t o a permanent d i s a b i l i t y award on e i t h e r 
c l a i m . " The c l a i m a n t contends h i s c l a i m s , or one of them, should 
be reopened and i n t h e a l t e r n a t i v e , he i s e n t i t l e d t o a permanent 
p a r t i a l d i s a b i l i t y award i n b o t h or a t l e a s t one of h i s c l a i m s . 
We d i s a g r e e w i t h c l a i m a n t ' s c o n t e n t i o n s and f i n d no c o m p e l l i n g 
evidence nor argument by c l a i m a n t t h a t persuades us o t h e r w i s e . 

The Board a f f i r m s and adopts t he Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated June 22, 1981 i s a f f i r m e d . 
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HARVEY W. ROWTON, C l a i m a n t 
D a v i d H i t t l e , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB -80-08991 
J a n u a r y 18, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

The SAIF seeks Board r e v i e w o f t h a t p o r t i o n o f Referee 
Peterson's o r d e r which o r d e r e d i t t o accept r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s psychotherapy p r o v i d e d by-the Psychology Center i n t h e 
amount o f $2,035 f o r t h e s e r v i c e s p r o v i d e d from March 2, 197 9 
t h r o u g h March 15, 198 0 and any a d d i t i o n a l s e r v i c e s t h a t have been 
or were necessary f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n ; o r d e r e d 
i t t o pay t o c l a i m a n t an a d d i t i o n a l amount o f 25% of $1,635 as a 
p e n a l t y f o r i t s unreasonable r e s i s t a n c e t o t h e payment o f b i l l s ; 
o r d e r e d i t t o pay c l a i m a n t ' s a t t o r n e y a t o t a l f e e o f $1,150. We 
a f f i r m and adopt. 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated June 26, 1981 i s a f f i r m e d . C l a i m a n t ' 
a t t o r n e y i s awarded $4 00 as and f o r a reasonable a t t o r n e y ' s f e e , pay 
ab l e by SAIF. 

0 R V I L L E A. BALES, C l a m a n t 
B e n t o n F l a x e l , C l a i m a n t ' s A t t o r n e y 
P a u l R o e s s , D e f e n s e A t t o r n e y 

WCB 80-03397 
J a n u a r y 19, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

Claimant seeks Board r e v i e w o f . R e f e r e e Johnson's o r d e r w h i c h 
a f f i r m e d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a 
m y o c a r d i a l i n f a r c t i o n . 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated J u l y 30, 1981 i s a f f i r m e d . 
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MARILYN BIDWELL, C l a i m a n t 
D a v i d H i t t l e , C l a i m a n t ' s A t t o r n e y 
J o s e p h R o b e r t s o n , D e f e n s e A t t o r n e y 

WCB 79-09674 
J a n u a r y 19, 1982 
O r d e r on Revi e w 

Reviewed by Board Members Barnes and M c C a l l r s t e r . 

Claimant seeks Board review of t h a t p o r t i o n of Referee 
McSwain's or d e r which a f f i r m e d the s e l f - i n s u r e d employer's d e n i a l 
of compensation f o r c l a i m a n t ' s lumbar and c e r v i c a l c o n d i t i o n s . 
Claimant contends the Referee e r r o n e o u s l y s u b s t a n t i v e l y r e l i e d on 
evidence ( E x h i b i t s 66 t o 69) t h a t was a d m i t t e d o n l y f o r 
impeachment; and t h a t w i t h o u t s u b s t a n t i v e r e l i a n c e on t h a t 
evidence c l a i m a n t has proven the c o m p e n s a b i l i t y o f her back 
c o n d i t i o n s . The employer cr o s s - a p p e a l s c o n t e n d i n g t he evidence i n 
q u e s t i o n c o u l d p r o p e r l y be used s u b s t a n t i v e l y as "admissions o f a 
p a r t y opponent"; and t h a t the Referee's award of 2 5 % l o s s o f use 
of c l a i m a n t ' s r i g h t l e g i s e x c e s s i v e . 

The Board agrees w i t h and adopts the Referee's r e c i t a t i o n o f 
the f a c t s . 

I t i s not c l e a r from the Referee's o r d e r , however, whether 
the Referee r e l i e d on E x h i b i t s 66 t o 69 s u b s t a n t i v e l y or o n l y f o r 
impeachment. That m a t t e r s not a t t h i s p o i n t . For the reasons 
t h a t f o l l o w , on de novo review, we r e l y on E x h i b i t s 66 t o 69 o n l y 
f o r impeachment. 

A b s t r a c t l y , we agree w i t h the employer; admissions of a p a r t y 
can be c o n s i d e r e d as s u b s t a n t i v e evidence. But t h a t a b s t r a c t i o n 
does n ot a i d the employer's p o s i t i o n here. OAR 4 36-8 3-4 00(3) 
s t a t e s : 

"As soon as p r a c t i c a b l e and not l e s s than 10 
days' p r i o r t o the h e a r i n g each p a r t y s h a l l 
f i l e w i t h the assigned r e f e r e e and p r o v i d e a l l 
o t h e r p a r t i e s w i t h l e g i b l e c o p i e s o f a l l 
m e d i c a l r e p o r t s and a l l o t h e r documentary 
evidence upon which the p a r t y w i l l r e l y except 
t h a t evidence o f f e r e d s o l e y f o r impeachment 
need n o t be so f i l e d and p r o v i d e d . " (Emphasis 
added.) 

The employer d i d not p r o v i d e c o p i e r of E x h i b i t s 66 t o 69 t o the 
assigned r e f e r e e and opposing counsel "not l e s s than 10 days p r i o r 
t o the h e a r i n g . " Those e x h i b i t s were thus a d m i s s i b l e " s o l e l y f o r 
impeachment" when o f f e r e d . OAR 4 36-8 3-4 0 0 ( 3 ) . 

The evidence t h a t c o u l d s u p p o r t the c o m p e n s a b i l i t y o f 
c l a i m a n t ' s back c o n d i t i o n s c o n s i s t s o f her t e s t i m o n y and c e r t a i n 
m e d i c a l o p i n i o n s t h a t are based t o a l a r g e degree, i f not 
e x c l u s i v e l y , on the h i s t o r y c l a i m a n t gave her doctors.' There are 
s i g n i f i c a n t and i r r e c o n c i l a b l e d i s c r e p a n c i e s between c l a i m a n t ' s 
t e s t i m o n y and E x h i b i t s 66 t o 69, e s p e c i a l l y the l a t t e r two. 
Because of t h i s s u c c e s s f u l impeachment of c l a i m a n t , we are n o t 
persuaded by her t e s t i m o n y or m e d i c a l ' o p i n i o n s based on a h i s t o r y 
she gave d o c t o r s . Claimant has not convinced us t h a t her lumbar 
and c e r v i c a l c o n d i t i o n s are c a u s a l l y r e l a t e d t o her September 1, 
1978 i n d u s t r i a l a c c i d e n t . _25-



We t u r n t o the q u e s t i o n o f the e x t e n t o f c l a i m a n t ' s r i g h t l e g 
d i s a b i l i t y . A D e t e r m i n a t i o n Order i s s u e d August 8, 1980 awarded 
22.5° f o r 15% l o s s o f use. S t a t i n g t he "judgment i s s u b j e c t i v e , " 
the Referee found 25% l o s s of use. The Referee was i n c o r r e c t . 
OAR 436-65-550(1) p r o v i d e s t h a t awards f o r l o s s o f use o f the knee 
j o i n t are based, as i s here r e l e v a n t , on l o s s o f f l e x a t i o n and 
l o s s o f e x t e n s i o n . I n h i s June 1980 c l o s i n g r e p o r t , Dr. T e a l , 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n , found knee f l e x a t i o n was decreased 
by 15° and knee e x t e n s i o n was decreased by 5°. Based on these 
f i n d i n g s , under OAR 436-65-550(1) the 15% award'of the 
D e t e r m i n a t i o n Order was pr o p e r , i f not generous. 

The Referee's order dated March 31, 1981 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . 

Those p o r t i o n s u p h o l d i n g the s e l f - i n s u r e d employer's d e n i a l 
f o r c l a i m a n t ' s lumbar and c e r v i c a l c o n d i t i o n s and denying 
compensation f o r a l l e g e d l e f t a n k l e d i s a b i l i t y are a f f i r m e d . 

Those p o r t i o n s g r a n t i n g g r e a t e r compensation f o r r i g h t l e g 
d i s a b i l i t y and an a s s o c i a t e d a t t o r n e y fee are r e v e r s e d . 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

The SAIF C o r p o r a t i o n seeks Board review o f the Referee's 
or d e r which o r d e r e d i t t o accept c l a i m a n t ' s a g g r a v a t i o n c l a i m f o r 
worsened low back and l e f t l e g p a i n and l e f t l e g a n e s t h e s i a . 

A f t e r r e v i e w o f the e n t i r e r e c o r d , we f i n d t h a t c l a i m a n t has 
f a i l e d t o prove by a preponderance of the evidence t h a t h i s 
p r e s e n t c o m p l a i n t s are a r e s u l t o f h i s October 10, 1977 low back 
i n j u r y . 

C l a i m a n t has had a h i s t o r y o f low back and l e g ( p r e d o m i n a n t l y 
l e f t l e g ) problems s i n c e he s l i p p e d on a wet spot i n a r e s t a u r a n t 
i n 1964. He had a lumbar laminectomy performed t o f r e e - u p L5 and 
L6 nerve r o o t s on the r i g h t . At the same time p o r t i o n s o f the 
L4-L5 d i s c were removed from the r i g h t and l e f t s i d e s . 

I n 1968, c l a i m a n t s u f f e r e d a l i f t i n g a c c i d e n t which 
compressed the S-l nerve on the l e f t causing e l e * c t r i c - l i k e p a i n 
s h o o t i n g down the l e f t l e g . A laminectomy w i t h f u s i o n o f L4 t o SI 
was performed. Claimant c o n t i n u e d t o s u f f e r low back and l e f t l e g 
p a i n c o m p l a i n i n g t h a t h i s l e g gave o u t r e s u l t i n g i n f a l l s . 

ORDER 

E L Z I E CHARLTON, C l a i m a n t 
R o b e r t G r a n t , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-01396 
J a n u a r y 19, 1982 
O r d e r on R e v i e w 
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I n 1973, c l a i m a n t stepped o f f a porch and again s u f f e r e d low 
back and l e f t l e g p a i n . His c o n d i t i o n was diagnosed as r e c u r r e n t 
h e r n i a t e d d i s c a t L5-S1. He had a t o t a l laminectomy t o decompress 
the L5 and SI nerve r o o t s on the l e f t . The surgeon found t h a t 
c l a i m a n t had s t e n o s i s of the cauda equina (narrowing i n the lower 
s p i n a l c a n a l ) . 

I n 1976, c l a i m a n t s l i p p e d o f f a p i p e r e s u l t i n g i n weakness i n 
h i s l e f t l e g . I n 1977, i n the months pr e c e d i n g the October 
i n d u s t r i a l a c c i d e n t , c l a i m a n t r e p o r t e d low back p a i n and the 
f e e l i n g t h a t h i s l e g s were going t o c o l l a p s e . He a l s o r e p o r t e d 
l e f t s c i a t i c - t y p e r a d i a t i n g p a i n and numbness and t i n g l i n g i n the 
l e f t f o o t . 

On October 10, 1977 c l a i m a n t s u f f e r e d an i n d u s t r i a l i n j u r y 
l i f t i n g a t i r e . I t was a t t h i s p o i n t t h a t the employer and i t s 
i n s u r a n c e c a r r i e r became i n v o l v e d . The c l a i m was accepted. The 
c l a i m a n t complained of r i g h t l e g p a i n o n l y . He denied l e f t l e g 
problems. The d o c t o r s diagnosed p s e u d o a r t h r o s i s ( f a l s e j o i n t s ) a t 
the L4-L5 and L5-S1 f u s i o n s i t e s . They performed l a m i n e c t o m i e s 
from L4 t o S I , a diskectomy a t L5-S1 on the r i g h t and decompressed 
th e L5 and S i nerve r o o t s on both the r i g h t and the l e f t . 

The c l a i m a n t p o i n t s t o t h i s decompression on the l e f t as the 
cause of h i s October 1979 a g g r a v a t i o n of l e f t l e g symptoms. His 
t h e o r y i s t h a t lumbar laminectomy and decompression surgery can, 
a t a l a t e r t i m e , by subsequent changes i n a d i s c space or 
f o r m a t i o n of adhesions, a f f e c t e i t h e r one or both s i d e s o f the 
s p i n a l column as f a r as nerve r a d i a t i o n and weakness i s 
concerned. Although t h a t may be t r u e i n some cases, c l a i m a n t has 
not proved t h a t was the s i t u a t i o n i n t h i s case. I n f a c t , o u t of 
c l a i m a n t ' s s e v e r a l back i n j u r i e s , i t i s n o t a b l e t h a t the c l a i m a n t 
d i s c l a i m e d l e f t l e g problems i n t h i s p a r t i c u l a r i n c i d e n t making i t 
even more u n l i k e l y t h a t c l a i m a n t ' s t h e o r y a p p l i e s t o the October 
10, 1977 i n c i d e n t r a t h e r than t o the o t h e r i n c i d e n t s where 
c l a i m a n t s p e c i f i c a l l y complained o f l e f t l e g problems. 

To c o n t i n u e the chronology of e v e n t s , c l a i m a n t r e c e i v e d 20% 
unscheduled permanent p a r t i a l d i s a b i l i t y compensation f o r h i s 
October 10, 1977 c l a i m . A s t i p u l a t i o n by the p a r t i e s approved on 
A p r i l 23, 1979 added an a d d i t i o n a l 10% unscheduled d i s a b i l i t y 
award. 

Claimant t e s t i f i e d t h a t i n June and J u l y of 1979 h i s l e f t l e g 
s t a r t e d b o t h e r i n g him again t o the p o i n t t h a t i t gave out i n 
August and September. On October 20, 1979 c l a i m a n t ' s l e g gave out 
on him causing him t o t w i s t and f a l l . Dr. N. J. Wilson began 
t r e a t i n g c l a i m a n t f o r the f i r s t time and diagnosed r e c u r r e n t 
lumbar nerve r o o t compression secondary t o a r u p t u r e d 
i n t e r v e r t e b r a l d i s c . 

Dr. W i l s o n f e l . t t h a t the 1979 a g g r a v a t i o n c l a i m was r e l a t e d t o the 
October 10, 1977 c l a i m because: 
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" I t i s m e d i c a l l y sound t o c o n s i d e r t h a t each 
one o f [ t h e p r e v i o u s a c c i d e n t s and s u r g e r i e s ] 
have c o n t r i b u t e d something t o Mr. C h a r l t o n ' s 
p r e s e n t s i t u a t i o n . I would f e e l t h a t a n y t h i n g 
beyond t h a t on a l o g i c a l m e d i c a l b a s i s would 
be i m p o s s i b l e i n my o p i n i o n . " 

SAIF C o r p o r a t i o n ' s c o n s u l t i n g d o c t o r , Dr. Eugene Tennyson, 
s t u d i e d a v e r y complete h i s t o r y o f c l a i m a n t ' s back t r o u b l e s and 
opined t h a t c l a i m a n t ' s l e f t l e g weakness was more l i k e l y a 
r e s i d u a l o f h i s i n j u r i e s and s u r g e r y p r e v i o u s t o the October 10, 
1977 a c c i d e n t . C o n s i d e r i n g the chronology o f c l a i m a n t ' s l e f t l e g 
symptoms and t h e f a c t t h a t c l a i m a n t s p e c i f i c a l l y d enied l e f t l e g 
problems a t the time o f the October 10, 1977 a c c i d e n t , we.agree 
w i t h Dr. Tennyson. Although i t may seem i m p o s s i b l e t o s e p a r a t e 
o u t the October 10, 1977 a c c i d e n t as. a d i r e c t cause o f the October 
1979 a g g r a v a t i o n , c l a i m a n t must do so t o meet h i s burden o f p r o o f 
by a preponderance o f the evidence. Claimant has f a i l e d i n t h a t 
burden. 

Claimant's c l a i m .for a g g r a v a t i o n i s not compensable. 

The Referee's order dated February 4, 1981 i s r e v e r s e d . SAIF 
C o r p o r a t i o n ' s d e n i a l dated January 30, 1980 i s approved. 

Cl a i m a n t has f i l e d a M o t i o n t o Dismiss the employer's r e q u e s t 
f o r r e v i e w . Claimant's motion i s d e n i e d . 

The employer f i l e d a t i m e l y r e q u e s t f o r r e v i e w o f Referee 
Gemmell's o r d e r o f October 22, 1981 which o r d e r e d the.employer t o 
comply w i t h a D i s p u t e d Claim S e t t l e m e n t e n t e r e d i n t o by these 
p a r t i e s i n WCB Case No. 80-07653 and approved by Referee W i l l i a m s 
on A p r i l 2, 1981. Claimant i n i t i a t e d t he proceedings i n t h i s 
case, which was assigned WCB Case No. 81-04210, by f i l i n g a 
r e q u e s t f o r h e a r i n g a l l e g i n g t h e employer's f a i l u r e t o comply w i t h 
the d i s p u t e d c l a i m s e t t l e m e n t agreement and r e q u e s t i n g an award o f 
p e n a l t i e s and a t t o r n e y fees i n a d d i t i o n t o an o r d e r d i r e c t i n g 
c ompliance. Referee Gemmell's o r d e r (WCB Case No. 81-04210) 
g r a n t e d t h e r e l i e f r equested by c l a i m a n t , and the employer's 
r e q u e s t f o r Board review f o l l o w e d . * 

Clai m a n t responded t o the employer's r e q u e s t f o r r e v i e w by 
f i l i n g a c r o s s - r e q u e s t f o r review i n WCB Case No. 81-04210, dated 
November 23, 1981, which was r e c e i v e d by the Board November 24, 

ORDER 

MARY LOU CLAYP00L, C l a i m a n t 
R i c h a r d N e s t i n g , C l a i m a n t ' s A t t o r n e y 
D e n n i s V a v R o s k y , D e f e n s e A t t o r n e y 

WCB 81-04210 
J a n u a r y 19, 1982 
O r d e r D e n y i n g M o t i o n t o D i s m i s s 

1981. 
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On December 10, 1981 the Board r e c e i v e d c l a i m a n t ' s Motion t o 
Dismiss under cover of a l e t t e r dated November 23, 1981. This 
m o t i o n r e f e r s t o WCB Case No. 80-07653 and a l l e g e s t h a t the 
employer's r e q u e s t f o r Board review i n WCB Case No. 80-07653 
sho u l d be d i s m i s s e d because the employer f a i l e d t o r e q u e s t r e v i e w 
i n WCB Case No. 80-07653 w i t h i n 30 days o f A p r i l 2, 1981, the date 
o f the Referee's a p p r o v a l o f the p a r t i e s ' D i s puted Claim 
S e t t l e m e n t . 

Some c o n f u s i o n has been generated by the assignment of a 
s e p a r a t e case number t o the proceedings i n i t i a t e d by c l a i m a n t ' s 
r e q u e s t f o r a h e a r i n g seeking t o compel the employer's 
compliance. T h i s c o n f u s i o n has been f o s t e r e d by the employer's 
assignment o f both case numbers i n i t s r e q u e s t f o r review o f 
Referee Gemmell's or d e r which was e n t e r e d i n WCB Case No. 81-04210. 

W i t h o u t d e c i d i n g the i s s u e o f whether or not an a p p e a l a b l e 
o r d e r was ever e n t e r e d i n WCB Case No. 80-07653, the Board denies 
c l a i m a n t ' s Motion t o Dismiss. The p a r t i e s s h o u l d i d e n t i f y a l l 
f u r t h e r submissions w i t h WCB Case No. 81-04210 which i s the case 
i n which Referee Gemmell's or d e r was e n t e r e d , which w i l l be 
reviewed i n due course by t h e Board. 

Claimant may r a i s e the argument on.review t h a t she has r a i s e d 
i n her m o t i o n , and i t may be c o n s i d e r e d by the Board i n r e v i e w i n g 
t h i s c l a i m a f t e r t he t r a n s c r i p t has been r e c e i v e d and the i s s u e s 
have been f u l l y b r i e f e d . 

I n i t s response t o c l a i m a n t ' s m o t i o n , the employer requested 
o r a l argument on. the motion and on Board review. I t i s i m p l i c i t 
i n t h i s o r d e r t h a t the r e q u e s t f o r o r a l argument on the m o t i o n i s 
d e n i e d . At the time the b r i e f s are s u b m i t t e d , e i t h e r p a r t y may 
renew t h e r e q u e s t f o r o r a l argument on review. 

The employer's response a l s o c o n t a i n e d a s u g g e s t i o n t h a t 
c l a i m a n t ' s c r o s s - r e q u e s t f o r review be d i s m i s s e d . I f t h e 
s u g g e s t i o n was i n t e n d e d as a request f o r d i s m i s s a l , i t i s d e n i e d . 
A l t h o u g h i t i s u n c l e a r what b a s i s c l a i m a n t might have f o r 
r e q u e s t i n g c r o s s - r e v i e w , the Board a n t i c i p a t e s t h a t c l a i m a n t ' s 
b r i e f ( s ) w i l l s p e c i f y whatever r e l i e f she i s s e e k i n g . 

ORDER 

Claim a n t ' s M o t i o n t o Dismiss the employer's r e q u e s t f o r Board 
r e v i e w i s d e n i e d . 
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GARY DUYCK, C l a i m a n t WCB 79-08798 & 79-02624 
Tomas F i n n e g a n R y a n , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
F r a n k S u s a k , A t t o r n e y O r d e r on Re v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

Reviewed b y Board Members M c C a l l i s t e r and Lewis. 

Claimant seeks Board r e v i e w o f Referee Neal's o r d e r s which 
g r a n t e d him compensation equal t o 2 7 degrees f o r 2 0 % l o s s o f t h e 
r i g h t f o o t and 2 7 degrees f o r 2 0 % lo'ss o f the l e f t f o o t . Claim
ant' contends t h i s award o f compensation i s inadequate. 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r d a ted March 2 3 , 1 9 8 1 and amended o r d e r 
d a t e d A p r i l 9, 1 9 8 1 are a f f i r m e d . 

MICHAEL F I D D E L K E , C l a i m a n t WCB 80-04761 & 80-0 6 9 8 5 
James F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
D e n n i s V a v R o s k y , D e f e n s e A t t o r n e y O r d e r on Re v i e w ( R e m a n d i n g ) 
D a v i d Home, D e f e n s e A t t o r n e y 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The employer's former c a r r i e r , Employers Insurance o f Wausau, 
seeks Board r e v i e w o f Referee F o s t e r ' s o r d e r which s e t a s i d e i t s 
d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . The f i r s t i s s u e , common . 
t o b o t h cases, i s whether c l a i m a n t e s t a b l i s h e d any compensable 
worsening o f h i s compensable c o n d i t i o n . I f t h a t q u e s t i o n i s 
answered i n t h e a f f i r m a t i v e , t h e second i s s u e i s whether t h a t 
worsening i s Wausau's r e s p o n s i b i l i t y on the t h e o r y o f an 
a g g r a v a t i o n o f c l a i m a n t ' s December 1 9 7 6 c l a i m (WCB Case No.. 
8 0 - 0 4 7 6 1 ) o r , i n s t e a d , whether t h a t worsening i s the 
r e s p o n s i b i l i t y o f W i l l a m e t t e I n d u s t r i e s which became s e l f - i n s u r e d 
i n 1 9 7 8 on a t h e o r y o f a new i n j u r y i n 1 9 8 0 (WCB Case No. 
8 0 - 0 6 9 8 5 ) . 

C l a i m a n t ' s o r i g i n a l . 1 9 7 6 c l a i m was f o r b i l a t e r a l c a r p a l 
t u n n e l syndrome. Surgery was s e p a r a t e l y performed on b o t h h i s 
r i g h t and l e f t ' w r i s t s . That c l a i m was c l o s e d by a s e r i e s o f 
D e t e r m i n a t i o n Orders, t he l a s t dated J u l y 3 1 , 1 9 7 9 . 

The events g i v i n g r i s e t o c l a i m a n t ' s 1 9 8 0 a l t e r n a t i v e 
aggravation/new i n j u r y c l a i m s can b e s t be d e s c r i b e d 
c h r o n o l o g i c a l l y : 
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A p r i l 9, 1980: Claimant went t o Dr. Neumann, not one o f the 
d o c t o r s who had p r e v i o u s l y t r e a t e d h i s c a r p a l t u n n e l c o n d i t i o n , 
c o m p l a i n i n g o f i n c r e a s i n g l e f t w r i s t p a i n over r e c e n t months. 
E x h i b i t 32 i s Dr^ Neumann's Form 827 r e p o r t o f t h a t e x a m i n a t i o n . 
I t i n d i c a t e s o n l y t h a t t h e d o c t o r o r d e r e d some d i a g n o s t i c t e s t s . 
I n response t o the q u e s t i o n , "Released f o r work?" the d o c t o r 
checked "yes." 

A p r i l 14, 1980: Claimant was i n v o l v e d i n a m o t o r c y c l e 
a c c i d e n t i n which he s u s t a i n e d a compound f r a c t u r e o f the u l n a and 
a s i m p l e f r a c t u r e o f the r a d i u s a t the l e f t w r i s t . Emergency 
s u r g e r y f o r open r e d u c t i o n and i n t e r n a l f i x a t i o n was performed t h e 
same day. Because o f the t r e a t m e n t o f these f r a c t u r e s , i t was 
necessary t o d e f e r t he d i a g n o s t i c t e s t s Dr. Neumann had o r d e r e d on 
A p r i l 9. So f a r as t h i s r e c o r d d i s c l o s e s , t h o s e . t e s t s have never 
been pe r f o r m e d . 

J u l y 5, 1980: Claimant was i n v o l v e d i n another m o t o r c y c l e 
a c c i d e n t w h i l e r i d i n g h i s " d i r t b i k e " t h r o u g h the c o u n t r y s i d e . He 
agai n i n j u r e d t h i s l e f t w r i s t . There i s l e s s d e t a i l i n the r e c o r d 
about t he n a t u r e o f t h i s i n j u r y ; a p p a r e n t l y i t i n v o l v e d another 
f r a c t u r e o f t h e r a d i u s . 

B e f o r e t u r n i n g t o t h e main c o m p e n s a b i l i t y i s s u e , we c o n s i d e r 
the s u b s i d i a r y i s s u e s o f i n t e r i m compensation and p e n a l t i e s . The 
Referee o r d e r e d Wausau t o pay i n t e r i m compensation from A p r i l 9, 
1980 t o J u l y 25, 1980, the date o f Wausau's d e n i a l , and a 25% 
p e n a l t y f o r t a r d y d e n i a l . .Regardless o f the d i s p o s i t i o n o f the 
o t h e r i s s u e s i n t h i s case, t h i s p o r t i o n o f the Referee's o r d e r 
cannot be s u s t a i n e d . Dr. Neumann's A p r i l 9 Form 827 r e p o r t was 
no t an a g g r a v a t i o n c l a i m i n the sense o f imposing any d u t y t o pay 
i n t e r i m compensation. Rather than v e r i f y i n g t i m e l o s s , i t 
a f f i r m a t i v e l y s t a t e d c l a i m a n t was rel e a s e d t o work. Even though 
t h a t s t a t e m e n t i s beyond debate, any c o n c e i v a b l e doubt was 
r e s o l v e d by a May 20, 1980 l e t t e r from c l a i m a n t ' s a t t o r n e y t o 
Wausau which notes c l a i m a n t was being t r e a t e d f o r h i s A p r i l 
m o t o r c y c l e a c c i d e n t and concluded: "We are not y e t r e q u e s t i n g a 
re o p e n i n g . " 

Indeed, w i t h c l a i m a n t ' s ongoing t r e a t m e n t f o r b o t h o f h i s 
m o t o r c y c l e a c c i d e n t s , i t i s i m p o s s i b l e t o i d e n t i f y any p o i n t a t 
which i t c o u l d be or was m e d i c a l l y v e r i f i e d t h a t he was unable t o 
work due t o h i s c a r p a l t u n n e l syndrome. Claimant and the Referee 
r e l y on Dr. Neumann's June 19, 1980 r e p o r t : " I f i r s t saw him i n 
A p r i l , he was i n need o f f u r t h e r m e d i c a l care and t r e a t m e n t and I 
f e e l t h a t t i m e l o s s was w a r r a n t e d . " While t h i s i s c e r t a i n l y 
s u f f i c i e n t t o amount t o an a g g r a v a t i o n c l a i m i n t h e sense of a 
c l a i m f o r f u r t h e r m e d i c a l s e r v i c e s , s p e c i f i c a l l y t h e d i a g n o s t i c 
t e s t i n g f o r which c l a i m was a l s o made by the d o c t o r ' s A p r i l Form 
827 r e p o r t , i t i s not s u f f i c i e n t under t he f a c t s o f t h i s case t o 
t r i g g e r the d u t y ~ t o pay i n t e r i m compensation. 
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We have p r e v i o u s l y e x p r e s s e d s k e p t i c i s m about a f t e r - t h e - f a c t 
v e r i f i c a t i o n of time l o s s . Such s k e p t i c i s m deepens when, a s h e r e , 
Dr. Neumann's June a f t e r - t h e - f a c t " v e r i f i c a t i o n " of i n a b i l i t y t o 
work i s i n c o n s i s t e n t w i t h h i s A p r i l r e l e a s e to work. As i n 
R i c h a r d L. S c h o e n n o e h l , 31 Van N a t t a 25 ( 1 9 8 1 ) , a f f i r m e d w i t h o u t ; 
o p i n i o n , 54 Or App 998 ( 1 9 8 1 ) , Dr. Neumann's June o p i n i o n i s 
impeached by h i s p r i o r i n c o n s i s t e n t A p r i l o p i n i o n : But most 
s i g n i f i c a n t l y , Dr. Neumann's June o p i n i o n of i n a b i l i t y t o work due 
to c l a i m a n t ' s l e f t c a r p a l t u n n e l syndrome s i m p l y c a n n o t be 
r e c o n c i l e d w i t h the f a c t s t h a t c l a i m a n t was p h y s i c a l l y c a p a b l e of 
s t r e n u o u s m o t o r c y c l e r i d i n g i n A p r i l when he had an a c c i d e n t and 
i n J u l y when he had a n o t h e r a c c i d e n t . I t makes no s e n s e f o r 
c l a i m a n t to a r g u e , as he does, or t h e " R e f e r e e t o f i n d , a s he d i d , 
t h a t c l a i m a n t was u n a b l e t o work between A p r i l 9, 1980 and J u l y 
25, 1980 when i t i s u n q u e s t i o n e d t h a t he was a b l e d u r i n g t h i s same 
p e r i o d to engage i n v i g o r o u s m o t o r c y c l e r i d i n g . 

We t u r n t o the q u e s t i o n o f the c o m p e n s a b i l i t y of c l a i m a n t ' s 
a l t e r n a t i v e new i n j u r y / a g g r a v a t i o n c l a i m s . The p a r t i e s argue t h i s 
i s s u e mainly, on the l e v e l of whether c l a i m a n t ' s work a c t i v i t i e s o r 
m o t o r c y c l e a c c i d e n t s c a u s e d h i s l e f t c a r p a l t u n n e l syndrome. We 
t h i n k t h i s p u t s the c a r t b e f o r e the h o r s e . There i s no q u e s t i o n 
t h a t c l a i m a n t ' s i n i t i a l 1976 c a r p a l t u n n e l syndrome c l a i m was 
a c c e p t e d and u l t i m a t e l y c l o s e d by D e t e r m i n a t i o n Order d a t e d J u l y 
31, 1979.. W h i l e c l a i m a n t i s c e r t a i n l y e n t i t l e d to l i t i g a t e t h e 
e x t e n t of d i s a b i l i t y awarded by t h a t D e t e r m i n a t i o n O r d e r , f o r him 
to have e i t h e r a new i n j u r y c l a i m or an a g g r a v a t i o n c l a i m i n the 
c o n t e x t of t h i s c a s e r e q u i r e s t h a t h i s c a r p a l t u n n e l c o n d i t i o n has 
worsened s i n c e the J u l y 31, 1979 D e t e r m i n a t i o n O r d e r . 

There i s no m e d i c a l e v i d e n c e i n t h i s c a s e t h a t even r e m o t e l y 
s u p p o r t s t h e p r o p o s i t i o n t h a t c l a i m a n t ' s c a r p a l t u n n e l c o n d i t i o n 
has worsened s i n c e J u l y 31, 1979. A l l d o c t o r s ' r e p o r t s g e n e r a t e d 
a f t e r t h a t d a t e document only, t h a t c l a i m a n t has permanent 
d i s a b i l i t y i n h i s l e f t f o r e a r m because of s c a r r i n g i n the a r e a o f 
the median n e r v e . However, t h e r e i s no q u e s t i o n t h a t c l a i m a n t 
s u f f e r e d permanent d i s a b i l i t y as. p a r t of h i s i n i t i a l 197.6 c l a i m , 
a s r e c o g n i z e d by an award f o r permanent d i s a b i l i t y i n t he J u l y 31, 
1979 D e t e r m i n a t i o n Order. The amount of d i s a b i l i t y awarded may be 
i n c o r r e c t , but t h i s does not e s t a b l i s h e i t h e r a new i n j u r y or an 
a g g r a v a t i o n c l a i m . Dr. Neumann, the p r i m a r y t r e a t i n g p h y s i c i a n 
d u r i n g 1980, c o u l d h a r d l y document a w o r s e n i n g of c l a i m a n t ' s 
c o n d i t i o n s i n c e the J u l y 31, 1979 D e t e r m i n a t i o n Order s i n c e he d i d 
not even know of the e x i s t e n c e of the D e t e r m i n a t i o n Order u n t i l i t 
was brought t o h i s a t t e n t i o n a t h i s p o s t - h e a r i n g d e p o s i t i o n . I n 
sum, we t h i n k t he key i s s u e i s worsening and f i n d none on t h i s 
r e c o r d . 
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I f , i n s t e a d , the key i s s u e were c a u s a t i o n a s argued by the 
p a r t i e s , and assuming arguendo some worsening of c l a i m a n t ' s c a r p a l 
t u n n e l c o n d i t i o n , the r e c o r d does not s u p p o r t a f i n d i n g of work 
c a u s a t i o n . As Dr. Neumann e x p l a i n e d a t d e p o s i t i o n , c a r p a l t u n n e l 
syndrome can be ca u s e d (and presumably worsened) by s e r i o u s trauma 
i n t h e w r i s t a r e a , c h r o n i c microtrauma or j u s t r e p e t i t i v e use of 
the hands and w r i s t s . See a l s o R o b e r t Sanchez, 32 Van N a t t a 80 
( 1 9 8 1 ) . C l a i m a n t ' S ( m o t o r c y c l e hobby s u b j e c t e d him t o s e r i o u s l e f t 
w r i s t trauma i n h i s A p r i l and J u l y 1980 a c c i d e n t s ; s u b j e c t e d him 
to c h r o n i c microtrauma i n c o m p e t i t i v e r a c i n g and o f f - r o a d r i d i n g ; 
and r e q u i r e d r e p e t i t i v e use of the l e f t hand and w r i s t ( t h e l e f t 
hand o p e r a t e s t h e c l u t c h c o n t r o l s ) . Dr. Neumann ad m i t t e d a t 
d e p o s i t i o n t h a t t h e s e m o t o r c y c l e a c t i v i t i e s l i k e l y c o n t r i b u t e d t o 
c l a i m a n t ' s ' l e f t c a r p a l t u n n e l . c o n d i t i o n . We a r e not pe r s u a d e d 
t h a t c l a i m a n t ' s work a c t i v i t y worsened h i s c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 17, 1981 i s r e v e r s e d , and 
t h i s c a s e i s remanded to the R e f e r e e to c o n s i d e r the e x t e n t of 
d i s a b i l i t y i s s u e r a i s e d by c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

ROBERT R. FOUTCH, C l a i m a n t WCB 79-06638 
D a n i e l D z i u b a , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
S t e v e n R e i n i s c h , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
R e v i e w e d by B o a r d Members M c C a l l i s t e r and L e w i s . 

The e m p l o y e r seeks B o a r d r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
N e a l ' s o r d e r w h i c h remanded c l a i m a n t ' s c l a i m s f o r b a c k , n e c k , 
s h o u l d e r and l e f t l e g c o n d i t i o n s t o i t f o r a c c e p t a n c e , and 
o r d e r e d an a t t o r n e y f e e o f $800. C-laimant c r o s s - a p p e a l s , c o n 
t e n d i n g e n t i t l e m e n t t o t e m p o r a r y t o t a l d i s a b i l i t y t h r o u g h 
A p r i l 6, 1980. 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 24, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $300 as and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e , p a y a b l e by t h e c a r r i e r . 

WAYNE 0. FOX, C l a i m a n t WCB 80-07068 
D a v i d H y t o w i t z , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f D i s m i s s a l 
A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e W o r k e r s 

C o m p e n s a t i o n Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been w i t h d r a w n , 

I T I S THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
p e n d i n g b e f o r e t h e Board i s h e r e b y d i s m i s s e d and t h e o r d e r o f t h e 
R e f e r e e i s f i n a l by o p e r a t i o n o f l a w . 
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CHARLES HANSCOM, C l a i m a n t 
O s c a r N e a l y , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-00403 
J a n u a r y 19, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The SAIF C o r p o r a t i o n seeks Board r e v i e w o f t h e R e f e r e e ' s 
o r d e r w h i c h awarded c l a i m a n t c o m p e n s a t i o n f o r 8 0 ° u n s c h e d u l e d 
d i s a b i l i t y r e p r e s e n t i n g an i n c r e a s e o f 2 5 % o f t h e maximum 
a l l o w a b l e by s t a t u t e . The award was i n a d d i t i o n t o c o m p e n s a t i o n 
f o r 1 1 2 ° u n s c h e d u l e d d i s a b i l i t y awarded by D e t e r m i n a t i o n O r d e r o f 
December 4, 1 9 7 9 . 

We a f f i r m and a d o p t t h e R e f e r e e ' s o r d e r w i t h some a d d i t i o n a l 
comments. 

The g u i d e l i n e s f o r t h e r a t i n g o f u n s c h e d u l e d p e r m a n e n t 
d i s a b i l i t y , OAR 4 3 6 - 6 5 - 6 0 0 , . e t s e q , a r e h e l p f u l as f a r as t h e y g o , 
b u t we o b s e r v e t h a t i n some c a s e s , such as t h e p r e s e n t one, 
e m p i r i c a l r e a s o n i n g must,be a p p l i e d t o f i l l i n t h e gaps t h a t t h e 
r u l e s l e a v e . For e x a m p l e , t h e r a t i n g r u l e s do n o t have t h e 
c a p a c i t y t o c o n s i d e r t h e c l a i m a n t ' s i n a b i l i t y t o s t o o p , k n e e l , 
c r o u c h o r c r a w l . N e i t h e r do t h e y p r o v i d e s u f f i c i e n t g u i d a n c e f o r 
a c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s o f p a i n . P o i n t s f o r e d u c a t i o n 
a r e d e t e r m i n e d by t h e g r a d e l e v e l c o m p l e t e d , r a t h e r t h a n by t h e 
s k i l l s a c l a i m a n t a c t u a l l y p o s s e s s e s . For i n s t a n c e , i n t h i s c a s e 
even t h o u g h c l a i m a n t had c o m p l e t e d e i g h t h g r a d e , he had s e v e r e 
r e a d i n g and w r i t i n g d i s a b i l i t i e s . 

U s i n g o u r i n s i g h t and e x p e r i e n c e i n c o m b i n a t i o n w i t h OAR 
4 3 6 - 6 5 - 6 0 0 , e t s e q , we f i n d t h a t t h e R e f e r e e ' s award o f 8 0 ° m a k i n g 
a t o t a l o f 1 9 2 ° u n s c h e d u l e d d i s a b i l i t y c o m p e n s a t i o n f o r c l a i m a n t ' s 
l o w back c o n d i t i o n i s c o r r e c t . 

The R e f e r e e ' s o r d e r d a t e d December 5, 1 9 8 0 i s a f f i r m e d . As 
t h e c l a i m a n t ' s a t t o r n e y s u b m i t t e d no b r i e f f o r B o a r d r e v i e w , we 
award no a t t o r n e y ' s f e e t o hi m . 

Rev i e w e d by B o a r d Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t seeks B o a r d r e v i e w o f -Referee J o h n s o n ' s o r d e r w h i c h 
a f f i r m e d SAIF C o r p o r a t i o n ' s d e n i a l o f t h e c l a i m a n t ' s h e a r t c o n d i 
t i o n . C l a i m a n t c o n t e n d s h i s c o n d i t i o n i s e i t h e r an a g g r a v a t i o n 
o f a p r i o r c o m p e n s a b l e h e a r t p r o b l e m o r i t i s a new c o m p e n s a b l e 
i n j u r y . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

JOHN N. KINTZ, C l a i m a n t 
D. K e i t h Swanson, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-05709 
J a n u a r y 19, 1982 
O r d e r on R e v i e w 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June .11, 1981 i s a f f i r m e d . 
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DAVID MOBLEY, C l a i m a n t WCB 80-08362 
G a l t o n , P o p i c k e t a l , C l a i m a n t ' s A t t o r n e y s J a n u a r y 19, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
Reviewed by B o a r d Members Ba r n e s and M c C a l l i s t e r . 

SAIF C o r p o r a t i o n r e q u e s t s Board" r e v i e w o f R e f e r e e M u l d e r ' s 
o r d e r w h i c h s e t a s i d e t h e i r d e n i a l o f c l a i m a n t ' s c l a i m f o r a l e f t 
g r o i n c o n d i t i o n and awarded c l a i m a n t ' s a t t o r n e y a f e e o f $1,100. 
The i s s u e s on r e v i e w a r e c o m p e n s a b i l i t y and w h e t h e r t h e $1,100 
a t t o r n e y f e e i s e x c e s s i v e . 

I n J u n e , 1980 w h i l e e m p loyed as a warehouseman, c l a i m a n t de
v e l o p e d d i s c o m f o r t and s o r e n e s s i n t h e g r o i n a r e a . H i s w o r k on 
June 25, 1980 i n v o l v e d m o v i n g heavy b a r r e l s o f l i q u i d s w i t h p u s h 
i n g , p u l l i n g and l i f t i n g movements. M o v i n g some o f t h e b a r r e l s 
i n v o l v e d c l a i m a n t b e i n g p u l l e d o n t o t h e b a r r e l s i n a s t r a d d l e 
f a s h i o n as e a c h b a r r e l f e l l o n t o i t s s i d e f r o m an u p r i g h t p o s i 
t i o n . On June 26, 1980 c l a i m a n t r e p o r t e d g r o i n d i s c o m f o r t t o h i s 
s u p e r v i s o r and l e f t w o r k t o go t o t h e emergency room a t H o l l a d a y 
P a r k H o s p i t a l c o m p l a i n i n g o f p a i n i n t h e l e f t i n g u i n a l a r e a . Dr. 
K a i s e r s u s p e c t e d a h e r n i a b u t d i a g n o s e d l e f t e p i d i d y m i t i s b a s e d 
on a h i s t o r y o f l i f t i n g b a r r e l s a t w o r k and c l i n i c a l f i n d i n g s . o f , 
"* * * * E x q u i s i t e p o i n t t e n d e r n e s s o v e r l e f t e p i d i d y m i s w h i c h i s 
a l i t t l e s w o l l e n . " 

Dr. K a i s e r p r e s c r i b e d T y l e n o l and warm s i . t z b a t h s . C l a i m 
a n t d i d n o t f i l l t h i s p r e s c r i p t i o n b u t d i d t a k e a few s i t z b a t h s . 
I n t h r e e o r f o u r d a y s t h e c o n d i t i o n had c o m p l e t e l y c l e a r e d . 
C l a i m a n t ' s t i m e l o s s f r o m w o r k was l i m i t e d t o t h e t i m e r e q u i r e d 
t o v i s i t t h e emergency room. No f o l l o w up m e d i c a l t r e a t m e n t was 
r e q u i r e d . I t was l a t e r e s t a b l i s h e d t h a t Dr. K a i s e r ' s d i a g n o s i s 
was p r o b a b l y i n c o r r e c t . A t t h e h e a r i n g , no o t h e r d i a g n o s i s had 
been e s t a b l i s h e d because by t h e n t h e c l a i m a n t had made a c o m p l e t e 
r e c o v e r y . 

SAIF d e n i e d c l a i m a n t ' s c l a i m because t h e i r m e d i c a l c o n s u l 
t a n t , Dr. M o r t o n , a d v i s e d e p i d i d y m i t i s i s u s u a l l y o f b a c t e r i a l 
o r i g i n and symptoms may be n o t e d c o i n c i d e n t a l t o w o r k a c t i v i t y . 
A t t h e h e a r i n g SAIF c o n t e n d e d t h a t e ven t h o u g h t h e c l a i m a n t p r o b 
a b l y d i d n o t have e p i d i d y m i t i s , t h e c a se p r e s e n t e d a c o m p l i c a t e d 
q u e s t i o n o f m e d i c a l c a u s a t i o n . The R e f e r e e d i d n o t a g r e e and 
f o u n d t h e c l a i m c o m p e n s a b l e . SAIF a p p e a l s and a r g u e s a g a i n t h a t 
t h i s c a s e p r e s e n t s a c o m p l i c a t e d q u e s t i o n o f m e d i c a l c a u s a t i o n . 
We d i s a g r e e and a f f i r m t h e R e f e r e e ' s f i n d i n g o f c o m p e n s a b i l i t y . 

The c l a i m a n t d e v e l o p e d d i s c o m f o r t / s o r e n e s s / p a i n i n t h e g r o i n . 
He was e x a m i n e d by a p h y s i c i a n who d i a g n o s e d l e f t e p i d i d y m i t i s . 
SAIF d e n i e d t h e c l a i m based on t h a t d i a g n o s i s . I t l a t e r t u r n e d 
o u t t h a t Dr. K a i s e r ' s d i a g n o s i s was l i k e l y i n c o r r e c t ; had i t been 
c o r r e c t we w o u l d a g r e e t h a t a c o m p l i c a t e d q u e s t i o n o f m e d i c a l 
c a u s a t i o n e x i s t e d . B u t t h a t i s n o t t h e c a s e . When Dr. K a i s e r 
e x a m i n e d c l a i m a n t he n o t e d , " p o i n t t e n d e r n e s s o v e r t h e l e f t 
e p i d i d y m i s w h i c h i s a l i t t l e s w o l l e n . " (Emphasis added) C l a i m a n t 
r e c o v e r e d i n t h r e e t o f o u r d a y s . I t seems l o g i c a l t h a t s o m e t h i n g 
o c c u r r e d w h i c h c a u s e d t h e t e n d e r n e s s and s w e l l i n g . We f i n d i t 
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more l i k e l y t h a n n o t , based on c l a i m a n t ' s t e s t i m o n y , t h a t h i s work 
a c t i v i t y on June 25, 1980 and p o s s i b l y June 26, 1980 c a u s e d t h e 
c o n d i t i o n . We t h i n k a l l of t h e e v i d e n c e p r e s e n t s a s i m p l e enough 
p i c t u r e f o r us t o draw a n a t u r a l i n f e r e n c e of a c a u s a l r e l a t i o n 
s h i p between c l a i m a n t ' s g r o i n c o n d i t i o n and h i s work a c t i v i t y . 
T h e r e f o r e , we f i n d t h e c l a i m f o r l e f t g r o i n s o r e n e s s / d i s c o m f o r t / 
p a i n d e m o n s t r a t e d on m e d i c a l e x a m i n a t i o n by t e n d e r n e s s and s w e l l 
i n g i n t h e l e f t e p i d i d y m i s a r e a of the g r o i n t o be compensable. 
We f u r t h e r f i n d t h e compensable c o n d i t i o n ( s ) was temporary, s e l f -
l i m i t i n g and f u l l y r e s o l v e d w i t h o u t permanent r e s i d u a l s . 

We have not adopted the R e f e r e e ' s o r d e r a s our own b e c a u s e of 
t h e f o l l o w i n g language on page 2: 

"There was no p e r s u a s i v e m e d i c a l e v i d e n c e con
c l u d i n g t h a t t h e work c o u l d not or d i d not c a u s e 
the c o n d i t i o n . " (Emphasis added) 

I f t h e R e f e r e e meant t o i m p l y t h a t t h e c a r r i e r i s r e q u i r e d t o p r o 
duce e v i d e n c e t o prove a n e g a t i v e or t h a t i n an u n c o m p l i c a t e d c a s e 
t h e ' b u r d e n of p r o o f s h i f t s t o the c a r r i e r / e m p l o y e r , we d i s a g r e e 
w i t h any such i m p l i c a t i o n . The burden of p r o v i n g t h e c a s e by a 
preponderance of the b e l i e v a b l e e v i d e n c e i s on the c l a i m a n t . I n 
t h i s c a s e we have found t h e c l a i m a n t has met t h a t burden. 

S A I F contends the $1,1.00 ' a t t o r n e y Fco awarded by the R e f e r e e 
i s e x c e s s i v e . We a g r e e . The s t a n d a r d g o v e r n i n g awards of a t t o r n e y 
f e e s i s e f f o r t s expended and r e s u l t s o b t a i n e d . . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . 
We do n o t know how l o n g t h e h e a r i n g l a s t e d , but a t r a n s c r i p t o f 
o n l y 21 pages s u g g e s t s e f f o r t s expended were toward the low end of 
t h e spectrum. The r e s u l t s o b t a i n e d were l i k e w i s e l i m i t e d ; no 
temporary t o t a l d i s a b i l i t y , no permanent d i s a b i l i t y , o n l y payment 
f o r m i n i m a l m e d i c a l s e r v i c e s . I n Ada C. D e l R i o , 32 Van N a t t a 138 
( 1 9 8 1 ) , we r e c o g n i z e d t h a t g e n e r a l l y t h e o r d i n a r y range of p e r m i s 
s i b l e a t t o r n e y . f e e s on a d e n i e d c l a i m would be $800 t o 1,200, w i t h 
more or l e s s j u s t i f i e d based on e f f o r t s expended and r e s u l t s ob
t a i n e d . B e cause o f t h e l i m i t e d e f f o r t s and r e s u l t s h e r e , we c o n 
clude' t h e a t t o r n e y f e e awarded f o r p r e v a i l i n g on S A I F ' s d e n i a l 
s h o u l d be r e d u c e d t o $600. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June'26, 1981 i s m o d i f i e d . T h a t 
p o r t i o n w h i c h r e v e r s e d S A I F ' s d e n i a l i s a f f i r m e d . T h a t p o r t i o n 
w h i c h awarded c l a i m a n t ' s a t t o r n e y a f e e of $1,100 i s m o d i f i e d t o 
$600. 
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K R I S T I E P A R E S I , C l a i m a n t 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 77-06083 
J a n u a r y 19, 1982 
O r d e r on P e t i t i o n f o r 
A t t o r n e y ' s Fee 

The B o a r d i s s u e d i t s O r d e r on Remand h e r e i n on December 7, 
19 8 1 . C l a i m a n t ' s a t t o r n e y t h e r e a f t e r s u b m i t t e d a p e t i t i o n and 
a f f i d a v i t f o r an award o f an a t t o r n e y ' s f e e . The p e t i t i o n 
r e q u e s t s t h e B o a r d t o a f f i r m t h e f e e awarded by t h e C o u r t o f 
A p p e a l s f o r work p e r f o r m e d a t t h a t l e v e l , t o award c o u n s e l a f e e 
f o r s e r v i c e s p e r f o r m e d i n p r e p a r i n g c l a i m a n t ' s b r i e f and a r g u m e n t 
b e f o r e t h e Supreme C o u r t , and f o r s e r v i c e s r e n d e r e d i n c o n n e c t i o n 
w i t h t h e B o a r d ' s c o n s i d e r a t i o n on remand. 

W i t h one e x c e p t i o n , n o t h e r e r e l e v a n t , t h i s Board i s w i t h o u t 
a u t h o r i t y t o award an a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d a t 
h i g h e r l e v e l s o f r e v i e w a f t e r B o a r d r e v i e w . The e x c e p t i o n i s t h e 
d e l e g a t i o n o f a u t h o r i t y o r r e s p o n s i b i l i t y t o t h e B o a r d f r o m t h e 
C o u r t o f A p p e a l s announced i n M o r r i s v. Denny's, 53 Or App 863 
(1981) , w h e r e i n t h e C o u r t c o n s t r u e d OAR 438-47-045 as a g r a n t o f 
a u t h o r i t y t o t h e B o a r d by w h i c h t h e B o a r d awards an a t t o r n e y ' s f e e 
f o r s e r v i c e s p e r f o r m e d b e f o r e t h e C o u r t o f A p p e a l s i n c a s e s where 
t h e i s s u e i s e x t e n t o f d i s a b i l i t y and t h e C o u r t i n c r e a s e s t h e 
w o r k e r ' s a w a r d . 

T h i s a p p l i c a t i o n f o r an a t t o r n e y ' s f e e does n o t f a l l w i t h i n 
t h e p a r a m e t e r s o f M o r r i s , s u p r a , o r OAR 438-47-045. The B o a r d , 
t h e r e f o r e , i s w i t h o u t a u t h o r i t y t o c o n s i d e r t h e p r o p r i e t y o f t h e 
f e e awarded by t h e C o u r t o f A p p e a l s . The Bo a r d a l s o l a c k s 
a u t h o r i t y t o c o n s i d e r c o u n s e l ' s e n t i t l e m e n t t o an a t t o r n e y ' s f e e 
f o r s e r v i c e s r e n d e r e d b e f o r e t h e Supreme C o u r t . C o u n s e l s h o u l d 
a d d r e s s h e r p e t i t i o n t o t h a t body. 

C o n c e r n i n g c o u n s e l ' s a p p l i c a t i o n f o r an a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d p u r s u a n t t o t h e B o a r d ' s f u r t h e r c o n s i d e r a t i o n o f 
t h i s c l a i m on remand f r o m t h e C o u r t o f . A p p e a l s , t h e B o a r d has 
r e c e n t l y d e c i d e d t h a t t h e r e e x i s t s no s t a t u t o r y a u t h o r i t y f o r an 
award o f an a t t o r n e y ' s f e e p a y a b l e by t h e c a r r i e r o r e m p l o y e r a t 
t h i s s t a g e o f t h e p r o c e e d i n g s . D i a n n e James, WCB Case No. 
77-06474 ( O r d e r on A p p l i c a t i o n f o r A t t o r n e y ' s Fee, J a n u a r y 1 1 , 
1982. ) 

The B o a r d has r e c e i v e d a m o t i o n f o r r e c o n s i d e r a t i o n o f i t s 
O r d e r on Review d a t e d 

H a v i n g c o n s i d e r e d t h e m o t i o n , i t i s h e r e b y d e n i e d . 

ORDER 

The P e t i t i o n f o r A t t o r n e y Fees i s d e n i e d . 

STEVE PATTERSON, C l a i m a n t 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 79-10402 
J a n u a r y 19, 1982 
D e n i a l o f R e c o n s i d e r a t i o n 

I T I S SO ORDERED. 
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ROBERT RAPPIN, C l a i m a n t WCB 80-08699 
R o b e r t M u i r , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
R. Kenney R o b e r t s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t r e q u e s t s Board Review*of R e f e r e e Knapp's o r d e r w h i c h 
g r a n t e d him an award of 10% l o s s o f t h e l e f t l e g below t h e knee 
and 10% u n s c h e d u l e d d i s a b i l i t y i n a d d i t i o n t o awards g r a n t e d by 
D e t e r m i n a t i o n O r d e r s d a t e d June 26, 1978 and September 9, 1980. 

The i s s u e s r a i s e d by c l a i m a n t on r e v i e w a r e e x t e n t o f s c h e 
d u l e d and u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and whether 
t h e c a s e s h o u l d be remanded t o t h e R e f e r e e to- f u r t h e r c o n s i d e r t h e 
i s s u e of e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y . The 
e m p l o y e r / c a r r i e r r a i s e s t h e i s s u e o f o f f s e t f o r overpayment o f 
b e n e f i t s . 

F i r s t o f ' a l l , t h e e m p l o y e r / c a r r i e r i s a u t h o r i z e d t o o f f s e t 
any overpayment of b e n e f i t s a g a i n s t any permanent d i s a b i l i t y bene
f i t s awarded. We make t h i s f i n d i n g t o c o r r e c t an o v e r s i g h t by t h e 
R e f e r e e . The amount o f t h e o f f s e t i s t o be a d j u s t e d between t h e 
p a r t i e s and f a i l i n g t h a t , may be the. s u b j e c t of a s u b s e q u e n t 
h e a r i n g . 

S e c o n d l y , we a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n on t h e e x t e n t 
of s c h e d u l e d and u n s c h e d u l e d d i s a b i l i t y . T h a t p o r t i o n o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

L a s t l y , c l a i m a n t ' s r e q u e s t t h a t we o r d e r t h i s c a s e remanded 
t o t h e R e f e r e e t o f u r t h e r d e v e l o p t h e i s s u e o f c l a i m a n t ' s e n t i t l e 
ment t o temporary t o t a l d i s a b i l i t y i s d e n i e d . We a g r e e w i t h t h e 
R e f e r e e ' s d i s p o s i t i o n on t h a t i s s u e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 29, 1981 i s m o d i f i e d . The 
e m p l o y e r / c a r r i e r i s a u t h o r i z e d t o o f f s e t any overpayment of bene
f i t s a g a i n s t any permanent p a r t i a l d i s a b i l i t y award, t h e amount 
of t h e overpayment t o be a d j u s t e d between t h e p a r t i e s . The r e - , 
mainder of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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MAXINE E. SHAW, C l a i m a n t 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y 
S t e v e n R e i n i s c h , D e f e n s e A t t o r n e y 

•• WCB 79-01310 & 79-10446 
J a n u a r y 19, 1982 
O r d e r on Re v i e w 

Reviewed by B o a r d Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s B o a r d r e v i e w o f . R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
a f f i r m e d t h e d e n i a l o f c l a i m a n t ' s h i a t a l h e r n i a c o n d i t i o n as com
p e n s a b l e , and a f f i r m e d t h e D e t e r m i n a t i o n O r d e r o f O c t o b e r 2 5 , 1 9 7 8 
w h i c h a w a r d e d t e m p o r a r y t o t a l d i s a b i l i t y o n l y . C l a i m a n t c o n t e n d s 
b o t h t h e h e r n i a and t h r o m b o p h l e b i t i s c o n d i t i o n s a r e c o m p e n s a b l e , 
and f u r t h e r t h e t h r o m b o p h l e b i t i s a w a r d s h o u l d be u n s c h e d u l e d . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2 3 , . 1 9 8 1 i s a f f i r m e d . 
JUDY M. SMITH, C l a i m a n t . WCB 80-05861 
Rodney K i r k p a t r i c k , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

R e v i e w e d by Bo a r d Members B a r n e s and L e w i s . 

C l a i m a n t has r e q u e s t e d r e v i e w o f R e f e r e e James' o r d e r w h i c h 
( 1 ) u p h e l d S A I F ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r a p s y c h i a t r i c o r 
p s y c h o l o g i c a l c o n d i t i o n , ( 2 ) awarded 9.6° s c h e d u l e d d i s a b i l i t y f o r 
5% l o s s o f a r i g h t arm and 6 4 ° f o r 2 0 % u n s c h e d u l e d upper back and 
r i g h t s h o u l d e r d i s a b i l i t y , and ( 3 ) awarded c l a i m a n t ' s a t t o r n e y a 
r e a s o n a b l e a t t o r n e y ' s f e e p a y a b l e o u t o f t h e a d d i t i o n a l award o f 
c o m p e n s a t i o n . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r o f t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 2 1 , 1 9 8 1 i s a f f i r m e d . 
GEORGE TAMAY0, C l a i m a n t WCB 79-09895 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
M a r s h a l l Cheney, D e f e n s e A t t o r n e y O r d e r on Re v i e w 

R e v i e w e d by B o a r d Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t seeks B o a r d r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r 
w h i c h a p p r o v e d I n d u s t r i a l I n d e m n i t y ' s d e n i a l o f September 2 8 , 1979 
o f h i s c l a i m f o r r e s p i r a t o r y p r o b l e m s b e g i n n i n g on o r a b o u t 
J u l y 1 9 , 1 9 7 9 . C l a i m a n t c o n t e n d s t h a t t h e c a r r i e r i s e s t o p p e d 
f r o m d e n y i n g t h e c o m p e n s a b i l i t y o f t h e c l a i m i f i t i s d e t e r m i n e d 
t h a t h i s o r i g i n a l r e s p i r a t o r y d i s a b i l i t y i n J u l y o f 1 9 7 8 i s com
p e n s a b l e . C l a i m a n t a d d i t i o n a l l y c o n t e n d s t h a t h i s w o r k e x p o s u r e 
c a u s e d t h e r e s p i r a t o r y c o n d i t i o n , o r i n t h e a l t e r n a t i v e , t h a t i t 
a g g r a v a t e d h i s u n d e r l y i n g c o n d i t i o n . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1981 i s a f f i r m e d . 
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MINNIE THOMAS, C l a i m a n t 
B r u c e A. B o t t i n i , C l a i m a n t ' s A t t o r n e y 
F r a n k A. M o s c a t o , D e f e n s e A t t o r n e y 

WCB 80-10097 
J a n u a r y 19, 1982 
O r d e r on R e v i e w 

Reviewed by B o a r d Members B a r n e s and L e w i s . 

The e m p l o y e r s e e k s ' B o a r d r e v i e w o f R e f e r e e V J i l l i a m s ' o r d e r 
w h i c h g r a n t e d c l a i m a n t an awa r d o f .permanent t o t a l d i s a b i l i t y . 
The i s s u e s a r e . e x t e n t o f d i s a b i l i t y and w h e t h e r t h e R e f e r e e e r r o 
n e o u s l y r e f u s e d t o a d m i t E x h i b i t 16, o f f e r e d by t h e e m p l o y e r . 

On t h e i s s u e o f t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y , we 
a f f i r m and a d o p t t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r f i n d i n g 
c l a i m a n t t o be p e r m a n e n t l y t o t a l l y d i s a b l e d . 

A c h r o n o l o g i c a l r e v i e w o f t h i s c a s e h i g h l i g h t s t h e p r o p r i e t y 
'of. t h e R e f e r e e ' s r e f u s a l t o a d m i t i n t o e v i d e n c e p r o p o s e d E x h i b i t 
16, w h i c h i s a b r i e f r e p o r t by Dr. Thomas d a t e d M arch 10, 1 9 8 1 : 

November 5, 1980: C l a i m a n t r e q u e s t s h e a r i n g on D e t e r m i n a t i o n 
O r d e r i s s u e d O c t o b e r 27, 1980. 

December 16, 198 0: E x h i b i t s f o r w a r d e d by e m p l o y e r ' s c o u n s e l 
i n c l u d i n g E x h i b i t 8 ( c a r r i e r ' s l e t t e r t o Dr. Thomas s c h e d u l i n g 
e x a m i n a t i o n o f c l a i m a n t ) and E x h i b i t 10 (Dr. Thomas' r e p o r t o f 
t h a t e x a m i n a t i o n ) . 

M a rch 4, 1 9 8 1 : C a r r i e r r e q u e s t s an a d d i t i o n a l r e p o r t f r o m 
Dr. Thomas. 

March 10, 1 9 8 1 : Dr. Thomas sends a d d i t i o n a l r e p o r t r e q u e s t e d ; 
r e c e i v e d by EBI on M a r c h 13; r e c e i v e d by e m p l o y e r ' s c o u n s e l on 
March 24. 

March 30, 1 9 8 1 : H e a r i n g d a t e and f i r s t o p p o r t u n i t y f o r t h e 
R e f e r e e and c l a i m a n t ' s c o u n s e l t o see Dr. Thomas' March 10 r e p o r t , 
o f f e r e d as E x h i b i t 16. ( E m p l o y e r ' s c o u n s e l had, on March 27, s e n t 
c o p i e s o f E x h i b i t 16 t o t h e R e f e r e e and c l a i m a n t ' s c o u n s e l , b u t 
n e i t h e r had r e c e i v e d t h a t r e p o r t b e f o r e t h e h e a r i n g c o n v e n e d . ) 

OAR 4 3 6 - 8 3 - 4 0 0 ( 3 ) p r o v i d e s t h a t , 

" ( a ) s soon as p r a c t i c a l and n o t l e s s t h a n t e n 
days p r i o r t o t h e h e a r i n g , e ach p a r t y s h a l l f i l e 
w i t h t h e a s s i g n e d R e f e r e e and p r o v i d e a l l o t h e r 
p a r t i e s w i t h l e g i b l e c o p i e s o f a l l m e d i c a l r e 
p o r t s and a l l o t h e r d o c u m e n t a r y e v i d e n c e upon 
w h i c h t h e p a r t y w i l l r e l y e x c e p t t h a t e v i d e n c e 
o f f e r e d • s o l e l y f o r impeachment need n o t be so 
f i l e d and p r o v i d e d . " 

-40-



A summary o f t h i s a d m i n i s t r a t i v e r u l e i s c o n t a i n e d on e v e r y n o t i c e 
o f h e a r i n g w h i c h t h i s B o a r d i s s u e s . . I t was c o n t a i n e d i n t h e 
n o t i c e s o f h e a r i n g i s s u e d i n t h i s case on November 26, 1980 and 
March 5, 1 9 8 1 . No e f f o r t by any r e p r e s e n t a t i v e o f t h e e m p l o y e r / 
c a r r i e r was made f o r a b o u t s i x (6) months t o s e c u r e a s u p p l e m e n t a l 
r e p o r t f r o m Dr. Thomas. Even so, p r o p o s e d E x h i b i t 16 was i n t h e 
p o s s e s s i o n o f t h e c a r r i e r on March 13, 1 9 8 1 , s e v e n t e e n (17) d ays 
p r i o r t o h e a r i n g . No r e a s o n was g i v e n e i t h e r f o r t h e d e l a y i n 
s o l i c i t i n g and t h u s r e c e i v i n g t h e r e p o r t o r f o r t h e d e l a y u n t i l 
one (1) j u d i c i a l day p r i o r t o h e a r i n g i n f o r w a r d i n g t h e r e p o r t t o 
t h e R e f e r e e and c l a i m a n t ' s c o u n s e l . D e l a y i n f u r n i s h i n g t h e r e 
p o r t t o t h e H e a r i n g s D i v i s i o n and o p p o s i n g c o u n s e l can o n l y be due 
t o , so f a r as we can g u e s s , i n e f f i c i e n c y o r w i t h h o l d i n g o f t h e 
r e p o r t . N e i t h e r i s a b a s i s upon w h i c h t o p e r m i t e g r e g i o u s ' v i o l a 
t i o n o f t h e 10-day r u l e , a r u l e w h i c h i s w e l l - k n o w n t o c o u n s e l 
r e p r e s e n t i n g b o t h c l a i m a n t s and e m p l o y e r / c a r r i e r s . 

The o f f e r by t h e c a r r i e r ' s c o u n s e l a t h e a r i n g t o make Dr. 
Thomas a v a i l a b l e p o s t - h e a r i n g f o r d e p o s i t i o n and t o pay t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s . b e t w e e n t h e h e a r i n g and t h e t a k i n g o f 
t h e d e p o s i t i o n i n no way c u r e s t h e v i o l a t i o n o f t h e 10-day r u l e . 
R a t h e r , t h e h e a r i n g w o u l d have been c o n t i n u e d f o r t h e d e p o s i t i o n 
o f Dr. Thomas, p l u s s e c u r i n g and o f f e r i n g o f w h a t e v e r o t h e r d o c u 
m e n t a r y o r t e s t i m o n i a l e v i d e n c e t h e c l a i m a n t d e s i r e d t o p r o d u c e . 
No e x c u s e w h a t s o e v e r was o f f e r e d a t h e a r i n g o r t o t h i s B o a r d f o r 
t h e c a r r i e r ' s g r o s s d e l a y s and r e f u s a l t o c o m p l y w i t h an e l e m e n 
t a r y r u l e . 

The B o a r d c o n c l u d e s t h a t t h e R e f e r e e i n no way a b u s ed h i s 
d i s c r e t i o n i n r e f u s i n g t o a d m i t p r o p o s e d E x h i b i t 16., R a t h e r , 
e x c l u s i o n o f Dr. Thomas' March 10, 1981 r e p o r t was e m i n e n t l y p r o 
p e r and a p p r o p r i a t e u n d e r t h e f a c t s and c i r c u m s t a n c e s o f t h i s 
c a s e . The B o a r d commends t h e R e f e r e e f o r e n f o r c i n g a s i m p l e , 
u n a m biguous r u l e w h i c h i s d e s i g n e d t o e f f e c t u a t e t h e e n t i r e h e a r 
i n g s p r o c e s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 17, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s a w a rded $800 f o r s e r v i c e s r e n d e r e d on B o a r d r e 
v i e w , p a y a b l e by t h e e m p l o y e r . 
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DAVID F. WOOTEN, C l a i m a n t WCB 81-01871 
R o b e r t R. D i c k e y , J r . , C l a i m a n t ' s A t t o r n e y J a n u a r y 19, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by B o a r d Members Ba r n e s and M c C a l l i s t e r . 

SAIF C o r p o r a t i o n r e q u e s t s B o a r d r e v i e w o f R e f e r e e F o s t e r ' s 
c o r r e c t e d o r d e r w h i c h awarded c l a i m a n t 32% f o r 10% u n s c h e d u l e d 
l o w b a c k d i s a b i l i t y . The s o l e i s s u e on r e v i e w i s e x t e n t o f 
c l a i m a n t ' s u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . 

A p r i l 14,. 1979 t h e c l a i m a n t e x p e r i e n c e d " e x t r e m e l o w e r b a c k 
p a i n " d u r i n g t h e c o u r s e o f h i s employment as a co o k . Dr. 
G i l s d o r f , o r t h o p e d i c s p e c i a l i s t , d i a g n o s e d s p o n d y l o l i s t h e s i s and 
m e c h a n i c a l d e r a n g e m e n t o f l u m b o s a c r a l s p i n e , a g g r a v a t i o n by w o r k 
a c t i v i t y . Dr. G i l s d o r f t r e a t e d t h e c l a i m a n t w i t h c o n s e r v a t i v e 
m easures w h i c h r e s u l t e d i n g r a d u a l r e c o v e r y . 

J u l y 2, 1979 Dr. G i l s d o r f r e p o r t e d , i n p a r t , 

"You have r e c e i v e d i n f o r m a t i o n i n t h e p a s t as t o 
h i s c o n d i t i o n ' i n t h a t he p r e s e n t e d w i t h , a 
s p o n d y l o l i s t h e s i s and l u m b o s a c r a l i n s t a b i l i t y . 
* * * * These a c u t e symptoms, however, was ( s i c ) 
t h e r e s u l t o f an a g g r a v a t i o n * * * *. T h i s has 
r e s u l t e d i n a p e r i o d o f t e m p o r a r y t o t a l d i s 
a b i l i t y as a r e s u l t o f h i s a c u t e back p a i n . He 
has s a t i s f a c t o r i l y gone t h r o u g h a t r e a t m e n t p r o 
gram w i t h g r a d u a l r e d u c t i o n i n h i s symptoms t o 
w h a t was f e l t t o be h i s p r e v i o u s b a s e l i n e r e g u l a r 
a c t i v i t y . l e v e l , h o w e v e r , i t has been my i n s t r u c 
t i o n s and i m p r e s s i o n , i n v i e w o f t h e p r e s e n c e o f 
s p o n d y l o l i s t h e s i s , t h a t t h i s man s h o u l d a v o i d 
t h o s e , a c t i v i t i e s t h a t r e q u i r e r e p e t i t i v e h e a v y 
l i f t i n g o r s t o o p i n g and b e n d i n g t o a v o i d f u r t h e r 
a c u t e s t r a i n syndrome." (Emphasis added) 

I n M a r c h , 1980 Dr. G i l s d o r f r e a f f i r m e d h i s J u l y , 1979 o p i n i o n . 
A D e t e r m i n a t i o n O r d e r i s s u e d A p r i l 29, 198 0 w h i c h g r a n t e d t e m p o r a r y 
t o t a l d i s a b i l i t y o n l y . C l a i m a n t a p p e a l e d . The R e f e r e e f o u n d t h e 
c l a i m a n t t o have a 10% u n s c h e d u l e d d i s a b i l i t y , and i n r u l i n g f r o m 
t h e b e n c h , s t a t e d on t h e r e c o r d , 

" I r e a l i z e Dr. G i l s d o r f * * * * tin:; p r e s e n t e d us 
w i t h an o p i n i o n a t t h i s t i m e s a y i n g he has r e 
t u r n e d t o h i s b a s e l i n e c o n d i t i o n f r o m h i s 
s p o n d y l o l i s t h e s i s t h a t e x i s t e d p r i o r t o t h e i n 
d u s t r i a l i n j u r y , t h a t t h i s l u m b a r i n s t a b i l i t y i s 
t h e c l a i m a n t ' s m a i n p r o b l e m , and s t i l l he c a n ' t 
r e t u r n t o any w o r k o f a r e p e t i t i v e s t o o p i n g and 
b e n d i n g a n d • l i f t i n g n a t u r e . The f a c t r e m a i n s , 
and I have no r e a s o n n o t t o a c c e p t t h e c l a i m 
a n t ' s t e s t i m o n y t h a t he engaged i n s u c h a c t i v i t y 
w i t h o u t any p r o b l e m s p r i o r t o t h i s i n d u s t r i a l 
i n j u r y and now * * * * he has t o do them i n a 
m o d i f i e d manner. F o r d o c t o r s t o come up w i t h 
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t h e s e f i n d i n g s , s o m e t h i n g has happened t o t h e 
c l a i m a n t b ecause o f h i s p r e e x i s t i n g b a c k c o n d i 
t i o n , t h e n w i t h h i s ' back i n j u r y he i s f o r e c l o s e d 
f r o m a segment o f w o r k . He may have been f o r e 
c l o s e d as a m a t t e r o f t i m e w i t h o u t t h i s i n d u s 
t r i a l i n j u r y , b u t t h e f a c t does r e m a i n he i s r e 
s t r i c t e d a t t h e p r e s e n t t i m e , b o t h by h i s own 
t e s t i m o n y and t h a t of- t h e t r e a t i n g p h y s i c i a n . 

I do n o t b e l i e v e t h a t any l a r g e r award can be 
g i v e n b a s e d on h i s p r e e x i s t i n g c o n d i t i o n , b u t I 
do f e e l t h a t t h i s i n d u s t r i a l i n j u r y i s a t l e a s t 
p a r t l y r e s p o n s i b l e f o r t h e l u m b o s a c r a l i n s t a 
b i l i t y c l a i m a n t has t o l i v e w i t h . " (Emphasis 
added) 

We a g r e e w i t h t h e R e f e r e e t h a t t h e r e i s no r e a s o n t o d o u b t 
t h e c l a i m a n t ' s t e s t i m o n y . We do n o t a g r e e , i n a c a se such as 
t h i s , i n v o l v i n g c o m p l e x ' m e d i c a l q u e s t i o n s , t h a t c l a i m a n t ' s 
t e s t i m o n y (no m a t t e r how c r e d i b l e ) can f o r m t h e b a s i s o f a perma
n e n t d i s a b i l i t y a w a r d a b s e n t m e d i c a l s u p p o r t f o r t h a t award. We 
c a n n o t f i n d t h a t m e d i c a l s u p p o r t i n t h i s r e c o r d . 

We f i n d no m e d i c a l s u p p o r t f o r t h e d i s a b i l i t y a ward on t h e 
b a s i s o f l u m b o s a c r a l i n s t a b i l i t y o r any b a s i s . I n M a r c h , 1980, 
i n a d d i t i o n t o o t h e r comments, Dr. G i l s d o r f r e p o r t e d , 

" T h i s man's c o n d i t i o n i s s t a t i o n a r y . He has 
l u m b o s a c r a l i n s t a b i l i t y as a r e s u l t o f t h e 
s p o n d y l o l i s t h e s i s . " (Emphasis added) 

and 

" I t i s my o p i n i o n i n t h e p a s t t h a t h i s w o r k 
a c t i v i t i e s r e s u l t e d i n . an a g g r a v a t i o n o f symp
toms b e g i n n i n g A p r i l 14, 197 9 v/hich r e s u l t e d i n 
a p e r i o d o f t e m p o r a r y t o t a l d i s a b i l i t y f r o m 
w h i c h he g r a d u a l l y i m p r o v e d , r e t u r n i n g t o a 
b a s e l i n e s t a b l e s t a t e . " (Emphasis added) 

We f i n d c l a i m a n t has no p e r m a n e n t p a r t i a l d i s a b i l i t y as a r e s u l t 
o f t h e w o r k e x p o s u r e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 23, 1981 i s r e v e r s e d . The 
D e t e r m i n a t i o n O r d e r d a t e d A p r i l 29, 1980 i s r e i n s t a t e d . 
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CHARLES BERRY, C l a i m a n t WCB 81-03132 
J a c k P o l a n c e , C l a i m a n t ' s A t t o r n e y J a n u a r y 20, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r D e n y i n g Remand 

C l a i m a n t has moved the Board t o remand t h i s c l a i m t o 
the R e f e r e e f o r s u b m i s s i o n of f u r t h e r e v i d e n c e , i n p a r t i c u l a r 
a November 18, 1981 r e p o r t of Dr. Degge. The r e a s o n t h a t 
c l a i m a n t deems t h i s p r o c e d u r e to'be p r o p e r i n t h i s c a s e i s 
t h a t Dr. Degge had not examined c l a i m a n t p r i o r t o t h e h e a r 
i n g ; S A I F r e f e r r e d c l a i m a n t t o Dr. Degge more t h a n f i v e 
months a f t e r t h e h e a r i n g ; and., t h e r e f o r e , Dr. Degge' s r e 
p o r t was not o b t a i n a b l e p r i o r t o the- h e a r i n g . 

The Board has p r e v i o u s l y d e c i d e d t h a t " [ t ] o m e r i t 
remand i t must be c l e a r l y shown that, m a t e r i a l e v i d e n c e was 
not o b t a i n a b l e w i t h due d i l i g e n c e b e f o r e t h e h e a r i n g . " 
Robert' A. B a x n e t t , 31 Van N a t t a 172, 173 (1981) . 

S t a t e d d i f f e r e n t l y , " [ a ] c a s e w i l l not be reopened even 
i f e v i d e n c e was u n a v a i l a b l e a t h e a r i n g i f the e v i d e n c e c o u l d 
have been o b t a i n e d by d i l i g e n t e f f o r t . " 31 Van N a t t a a t 173. 

While: i t i s t r u e t h a t t h i s p h y s i c i a n ' s r e p o r t was not 
a v a i l a b l e a t t h e time of h e a r i n g b e c a u s e c l a i m a n t had n e v e r 
been examined by t h i s p h y s i c i a n , we d e c l i n e t o a l l o w a remand 
e v e r y time t h a t a c l a i m a n t , whose c l a i m i s b e i n g r e v i e w e d by 

. t h i s Board, i s r e f e r r e d t o a d i f f e r e n t p h y s i c i a n f o r an exam
i n a t i o n a f t e r t h e r e c o r d o f t h e h e a r i n g has been c l o s e d . • I f 
we h e l d o t h e r w i s e , t h e h e a r i n g p r o c e s s would n e v e r end. 

" I n ongoing m e d i c a l t r e a t m e n t o r v o c a t i o n a l t r a i n i n g 
s i t u a t i o n s — s i t u a t i o n s t h a t f r e q u e n t l y g i v e r i s e t o m otions 
to remand--the p a r t i e s s h o u l d d e c i d e when th e y want d i s p u t e d 
i s s u e s r e s o l v e d b a s e d on t h e a v a i l a b l e e v i d e n c e and n o t 
r e l y on motions t o remand bas e d on s u b s e q u e n t l y o b t a i n e d 
e v i d e n c e a s a f a l l b a c k p o s s i b i l i t y . " B a r n e t t , s u p r a , 31 Van 
N a t t a a t 174 

ORDER 

"*• C l a i m a n t ' s Motion t o Remand i s d e n i e d . 

MIKE J . MALONEY, C l a i m a n t WCB 81-01674 
M i c h a e l G a r o n e , C l a i m a n t ' s A t t o r n e y J a n u a r y 20, 1982 
Mary T. D a n f o r d , D e f e n s e A t t o r n e y O r d e r D e n y i n g M o t i on t o D i s m i 
The employer has moved to d i s m i s s c l a i m a n t ' s r e q u e s t f o r 

r e v i e w on t h e grounds t h a t c l a i m a n t f a i l e d t o m a i l h i s r e q u e s t f o r 
r e v i e w t o a l l p a r t i e s w i t h i n the -30-day p e r i o d , p u r s u a n t t o ORS 
656. 2 9 5 ( 2 ) . See ORS 656.289 (3) . 

The Motion t o D i s m i s s i s d e n i e d . . B a r b a r a Rupp, WCB C a s e No. 
80-01803 (Order V a c a t i n g Order of D i s m i s s a l , March 4, 1 9 8 1 ) ; 
M i c h a e l J . K i n g , WCB C ase No. 80-07413 (Order on R e c o n s i d e r a t i o n 
of D e n i a l o f Motion t o D i s m i s s , December 18, 1981) . 
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JAMES A. CARTER, C l a i m a n t 
R i c h a r d C a r l s o n , C l a i m a n t ' s A t t o r n e y 
G a r y G a l t o n , A t t o r n e y 
D a v i d Horne, A t t o r n e y 

WCB 80-04400 & 81-07602 
J a n u a r y 21, 1982 
O r d e r A p p r o v i n g D i s p u t e d 
C l a i m S e t t l e m e n t 

The p a r t i e s ' d i s p u t e d c l a i m s e t t l e m e n t , a t t a c h e d h e r e t o and 
i n c o r p o r a t e d h e r e i n , i s a p p r o v e d i n c l u d i n g a p p r o v a l o f t h e t o t a l 
amount o f a t t o r n e y f e e s ($5,500) e x c e p t t h a t t h e a l l o c a t i o n o f 
a t t o r n e y f e e s b e t w e e n c l a i m a n t ' s f o r m e r a t t o r n e y and c l a i m a n t ' s 
p r e s e n t a t t o r n e y p r o p o s e d i n p a r a g r a p h s 1 2 ( b ) and 1 2 ( c ) o f t h e 
s e t t l e m e n t i s n o t a p p r o v e d . 

I n c o m p l y i n g w i t h t h e t e r m s o f t h e d i s p u t e d c l a i m s e t t l e m e n t , 
t h e c a r r i e r i s i n s t r u c t e d t o i s s u e a s i n g l e check f o r a t t o r n e y 
f e e s i n t h e amount o f $5,500; s a i d s i n g l e check i s t o be j o i n t l y 
p a y a b l e t o t h e l a w f i r m o f G a l t o n , P o p i c k & S c o t t and t h e l a w f i r m 
o f D r a k u l i c h & C a r l s o n and i s t o be s e n t t o t h e lav/ f i r m o f 
G a l t o n , P o p i c k & S c o t t . The a t t o r n e y s i n v o l v e d w i l l t h e n have t o 
r e s o l v e t h e i r d i s p u t e o v e r a l l o c a t i o n o f t h e a t t o r n e y f e e e i t h e r 
t h r o u g h m u t u a l a g r e e m e n t o r i n some o t h e r f o r u m . 

WCB Case Nos. 80-04400 and 81-07602 a r e d i s m i s s e d w i t h 
p r e j u d i c e p u r s u a n t t o t h e p r o v i s i o n s o f ORS 6 5 6 . 2 8 9 ( 4 ) . 

I T I S SO ORDERED. 

Reviewed by B o a r d Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t s eeks B o a r d r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
Danner' s o r d e r w h i c h g r a n t e d c l a i m a - n t an a w a r d o f 10% l o s s o f t h e 
l e f t arm. C l a i m a n t c o n t e n d s he i s e n t i t l e d t o a g r e a t e r award o f 
s c h e d u l e d d i s a b i l i t y and a l s o e n t i t l e d t o an award f o r u n s c h e d u l e d 
p s y c h o l o g i c a l d i s a b i l i t y . We a f f i r m and a d o p t . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ALBERT E . HUCKABAY, C l a i m a n t 
R o b e r t N. Ehmann, C l a i m a n t ' s A t t o r n e y 
S t e v e n R. R e i n i s c h , D e f e n s e A t t o r n e y 

WCB 79-06485 
J a n u a r y 21, 1982 
O r d e r on R e v i e w 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1981 i s a f f i r m e d . 
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A R L I E H. JOHNS, C l a i m a n t WCB 80-8634 
Roger G. W e i d n e r , A t t o r n e y J a n u a r y 2 1 , 1982 
S c o t t K e l l e y , A t t o r n e y Addendum t o D i s p u t e d C l a i m 

S e t t l e m e n t , A p p r o v e d by B o a r d 
en b a n c , F e b r u a r y 10, 1982 

BY STIPULATION o f c l a i m a n t , ARLIE H. JOHNS, h i s w i f e , 

KATHLEEN JOHNS, and t h e employer,- U T I L I T Y TRAILER & EQUIPMENT CO., 

by and thr o u g h INDUSTRIAL INDEMNITY COMPANY, e x e c u t e d the' a t t a c h e d 

D i s p u t e d C l a i m S e t t l e m e n t and s u b m i t t e d i t t o t h e Workers'-

Compensation Board f o r a p p r o v a l . The D i s p u t e d C l a i m Settlem-.- :.t w;.;-: 

s u b m i t t e d . o n J u l y 2 3 , 1 9 8 1 , and a p p r o v a l o f t h e D i s p u t e d C l a i m 

S e t t l e m e n t was d e n i e d by o r d e r . o f the'Workers' C o m p e n s a t i o n B o a r d 

d a t e d Augua't 2 1 , 1 9 8 1 , w h e r e i n t h e Workers' C o m p e n s a t i o n B o a r d hel<.. 

i n t e r a l i a "we c o n c l u d e t h a t , r e g a r d l e s s of t h e l o n g s h o t t h e o r e t . : - > 

p o s s i b i l i t i e s o f what might happen upon f u t u r e board o r j u d i c i a l 

r e v i e w o f t h i s c a s e , t h e r e i s not now a bona f i d e d i s p u t e •betwoor.' 

t h e p a r t i e s w i t h i n t h e meaning o f ORS 6 5 6 . 2 8 9 ( 4 ) . The p a r t i e ' s 

D i s p u t e d C l a i m S e t t l e m e n t w i l l not be approved. I T I S SO ORDERED". 

The c l a i m a n t f i l e d a N o t i c e o f Appeal o f t h e Worker's 

Compensation Board Order d e n y i n g t h e a p p r o v a l . The case was 

a r g u e d and s u b m i t t e d t o t h e C o u r t of A p p e a l s on December 9, 1 9 5 1 , 

b e f o r e Judges G i l l e t t e , R o b e r t s and Young. By o r d e r o f t h e 

C o u r t o f A p p e a l s f i l e d December 3 0 , 1 9 8 1 , t h e f o l l o w i n g d e c i s i o n 

was handed down " t h e d e c i s i o n o f t h e W o r k e r ' s C o m p e n s a t i o n Bor.id 

t o t h e e f f e c t t h a t t h e r e i s no bona f i d e d i s p u t e b e t w e e n t h e 

p a r t i e s u n d e r ORS 6 5 6 . 2 8 9 ( 4 ) i s r e v e r s e d , and t h e case i s remanded 

t o t h e b o a r d t o p e r f o r m i t s r e v i e w o f t h e p a r t i e s ' a g r e e m e n t • 

p u r s u a n t t o t h a t s t a t u t e " . 

The p a r t i e s . h e r e t o r e s p e c t f u l l y r e q u e s t t h a t t h e b e a r d 

now a p p r o v e t h e a t t a c h e d D i s p u t e d C l a i m S e t t l e m e n t i n a l l p a r t i c u l a r 



TIMOTHY S. LINDSAY, C l a i m a n t WCB 80-11455 
Thomas McDermott, C l a i m a n t ' s A t t o r n e y J a n u a r y 21, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Review 
R e v i e w e d by B o a r d Members M c C a l l i s t e r and L e w i s . 

The SAIF C o r p o r a t i o n seeks B o a r d r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e Leahy's o r d e r w h i c h g r a n t e d c l a i m a n t c o m p e n s a t i o n e q u a l 
t o 48 d e g r e e s f o r 15% u n s c h e d u l e d back d i s a b i l i t y . SAIF c o n t e n d s 
c l a i m a n t ' s back d i s a b i l i t y i s n o t r e l a t e d t o h i s co m p e n s a b l e i n 
d u s t r i a l i n j u r y . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 6, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $4 00 as and f o r a r e a s o n a b l e a t t o r 
n e y ' s f e e , p a y a b l e by SAIF. 

O L I V E H. MORRIS, C l a i m a n t WCB 78-06247 
D o n a l d W i l s o n , C l a i m a n t ' s A t t o r n e y J a n u a r y 21, 1982 
R. Kenney R o b e r t s , D e f e n s e A t t o r n e y O r d e r on Remand and P e t i t i o n 

f o r A t t o r n e y F e e s 
On r e v i e w o f t h e B o a r d ' s o r d e r d a t e d June 27, 1980, t h e 

C o u r t o f A p p e a l s m o d i f i e d t h a t o r d e r and awarded c l a i m a n t 
p e r m a n e n t t o t a l d i s a b i l i t y as o f O c t o b e r 3, 1979. On c l a i m a n t ' s 
p e t i t i o n f o r an award o f a t t o r n e y f e e s , t h e C o u r t remanded t h a t 
i s s u e t o t h e B o a r d f o r an a p p r o p r i a t e a w a r d o f f e e s p u r s u a n t t o 
OAR 438-47-045. 

The B o a r d has now been p r o v i d e d s u f f i c i e n t i n f o r m a t i o n t o 
f o r m t h e b a s i s f o r a s s e s s m e n t o f an a t t o r n e y ' s f e e ; 

NOW, THEREFORE, c l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f 
t h e a d d i t i o n a l c o m p e n s a t i o n awarded c l a i m a n t by t h e C o u r t o f 
A p p e a l s , n o t t o exceed t h e sum o f $1,600, p a y a b l e o u t o f 
c l a i m a n t ' s c o m p e n s a t i o n and n o t i n a d d i t i o n t h e r e t o . ORS 
6 56. 386 (2) . 

I T I S SO ORDERED. 
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TERRY L. RIDDLE, C l a i m a n t 
Evohl Mai agon, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense Attorney 

WCB 79-08182 
January 21, 1982 
Order on Remand 

On r e v i e w of the Board's o r d e r d a t e d A p r i l 2 8 , 1 9 8 1 , the 
C o u r t of A p p e a l s r e v e r s e d and remand.ed w i t h i n s t r u c t i o n s to e n t e r 
an award of permanent d i s a b i l i t y i n a c c o r d a n c e w i t h the o r d e r of 
the C o u r t . 

NOW, THEREFORE, the above-noted Board o r d e r i s v a c a t e d , and 
c l a i m a n t i s awarded a t o t a l of 30° s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r a 2 0 % l o s s of h i s l e f t l e g . 

C l a i m a n t ' s a t t o r n e y i s awarded a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e 2 5 % of the a d d i t i o n a l compensation awarded by the 
C o u r t of A p p e a l s . M o r r i s v. Denny's, 53 Or App 8 6 3 ( 1 9 8 1 ) ; OAR 
4 3 8 - 4 7 - 0 4 5 ( 1 ) . 

VALENTIN BEROV, C l a i m a n t WCB 79-00674 
Jack O f e l t , J r . , C l a i m a n t ' s A t t o r n e y January 26, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand and P e t i t i o n 

f o r A t t o r n e y Fees 
On r e v i e w of the Board's o r d e r d a t e d November 5, 1 9 7 9 the 

C o u r t of A p p e a l s m o d i f i e d t h a t o r d e r and i n c r e a s e d c l a i m a n t ' s 
award of u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y on c l a i m a n t ' s 
p e t i t i o n f o r an award of a t t o r n e y f e e s , the C o u r t remanded t h a t 
i s s u e t o the Board f o r an a p p r o p r i a t e award of f e e s p u r s u a n t to 
OAR 4 3 8 - 4 7 - 0 4 5 . 

The Board has now been p r o v i d e d s u f f i c i e n t i n f o r m a t i o n to 
form the b a s i s f o r a s s e s s m e n t of an a t t o r n e y ' s f e e . The Board 
b a s e s i t s award on the e f f o r s of c o u n s e l and the r e s u l t s 
o b t a i n e d . Roy D. N e l s o n , WCB Case No. 7 8 - 0 5 9 6 9 ( A p r i l 6, 1 9 8 1 ) . 

NOW, THEREFORE, c l a i m a n t ' s a t t o r n e y i s a l l o w e d $ 1 , 0 0 0 as a 
r e a s o n a b l e a t t o r n e y ' s f e e , p a y a b l e out of the a d d i t i o n a l 
c o m p e n s a t i o n awarded c l a i m a n t by the C o u r t of A p p e a l s and not i n 
a d d i t i o n t h e r e t o . ORS 6 5 6 . 3 8 6 ( 2 ) . 

I T I S SO ORDERED. 

GEORGE E. CLARK, The B e n e f i c i a r i e s of WCB 76-06736 
Benton F l a x e l , A t t o r n e y J a n u a r y 26, 1982 
K e i t h S k e l t o n , Defense A t t o r n e y Order on Remand 

T h i s c l a i m i s now b e f o r e the Board a f t e r h a v i n g been remanded 
to t h e C o u r t of A p p e a l s by an o r d e r of the Supreme C o u r t r e v e r s i n g 
the C o u r t of A p p e a l s ' o p i n i o n and o r d e r . C l a r k v. U. S. Plywood, 
2 8 8 Or 2 5 5 ( 1 9 8 0 ) . The Board r e f e r r e d the c l a i m to the H e a r i n g s 
D i v i s i o n f o r an e v i d e n t i a r y h e a r i n g i n o r d e r to f u r t h e r d e v e l o p 
the r e c o r d on the i s s u e framed by the Supreme C o u r t : "Was the 
c o n d u c t [which r e s u l t e d i n the d e a t h of the d e c e a s e d ] e x p r e s s l y or 
i m p l i e d l y a l l o w e d ? " 2 8 8 Or a t 2 6 6 . 
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A f t e r t a k i n g e v i d e n c e and h e a r i n g t e s t i m o n y of 18 w i t n e s s e s , 
the' R e f e r e e recommended to the Board t h a t t h i s c l a i m be found 
compensable. On r e v i e w i n g the r e c o r d d e v e l o p e d a t the h e a r i n g , 
t o g e t h e r w i t h the r e c o r d p r e v i o u s l y d eveloped a t the i n i t i a l 
h e a r i n g , the Board adopts the recommendation of the R e f e r e e . F or 
the f o l l o w i n g r e a s o n s , the Board f i n d s t h i s c l a i m compensable. 

The sum of the c a r r i e r ' s e v i d e n c e i s t h a t management i n the 
emp l o y e r ' s p l a n t was under d i r e c t i o n s t o info r m a l l employees t h a t 
use of t h e hot p r e s s f o r h e a t i n g l u n c h e s was f o r b i d d e n . 
Management conveyed the d i r e c t i v e to t h e s u p e r v i s o r s of each 
s h i f t , whose duty i t was to in f o r m the employees of each s h i f t . 
Day and swing s h i f t s r e c e i v e d t h e message. E v i d e n c e of a 
communication of the p r o h i b i t i o n to the workers on d e c e d e n t ' s ' 
s h i f t i s l a c k i n g . The c a r r i e r u r g e s us to make a l o g i c a l 
i n f e r e n c e : S u r e l y i f a d i r e c t i v e was c l e a r l y communicated to two 
out of t h r e e s h i f t s , t h e r e e x i s t s a c o m p e l l i n g i n f e r e n c e t h a t t h e 
p r o h i b i t i o n was i n some manner conveyed to the t h i r d . 

I n view of the t e s t i m o n y of the w i t n e s s e s who were employed 
on the g r a v e y a r d s h i f t , however, t h a t no such p r o h i b i t i o n was, i n 
f a c t , communicated to t h e i r s h i f t to t h e b e s t of t h e i r knowledge, 
the m a j o r i t y of the Board d e c l i n e s to draw the i n f e r e n c e urged by 
the c a r r i e r . 

A l though management knew of the e x p r e s s p r o h i b i t i o n , the 
w o r k e r s on the d e c e d e n t ' s s h i f t a p p a r e n t l y d i d not. During 
d e c e d e n t ' s s h i f t , the p r a c t i c e c o n t i n u e d w i t h v a r y i n g f r e q u e n c y . 
T h i s i s p l a u s i b l e because,. under the mores of the m i l l , d i s c i p l i n e 
and s u p e r v i s i o n a r e most l i k e l y to break down f i r s t on g r a v e y a r d 
s h i f t . When a l u n c h was p l a c e d on top of the p r e s s , i t c o u l d be 
see n from the f l o o r m e r e l y by l o o k i n g up. For t h i s r e a s o n , one 
w i t n e s s b e l i e v e d t h a t the s u p e r v i s o r s of g r a v e y a r d s h i f t were 
aware of the f a c t t h a t the workers were c o n t i n u a l l y u s i n g the 
p r e s s to h e a t t h e i r l u n c h e s . 

The Board i s pe r s u a d e d t h a t the g u e s t i o n f o r m u l a t e d by the 
Supreme C o u r t must be answered i n the a f f i r m a t i v e . A c c o r d i n g to a 
prep o n d e r a n c e of the e v i d e n c e , the employer i m p l i e d l y a l l o w e d the 
co n d u c t which r e s u l t e d i n the de a t h of de c e d e n t . A c c o r d i n g l y , 
d e c e d e n t ' s d e a t h a r o s e out of and i n . t h e c o u r s e of h i s employment, 
and h i s b e n e f i c i a r i e s ' c l a i m i s compensable. ORS 656.005 (8) (a) . 

ORDER 

T h i s c l a i m i s remanded to the c a r r i e r f o r a c c e p t a n c e and f o r 
the payment of compensation a s p r o v i d e d by law. 

BOARD MEMBER McCALLISTER, DISSENTING• 

I d i s a g r e e w i t h the m a j o r i t y . The c l a i m i s not compensable. 
The o c c u r r e n c e of the conduct, as h e r e , i s not proof of the 
employer's e x p r e s s e d or i m p l i e d a p p r o v a l of the con d u c t , nor i s i t 
p r oof of any employer a c q u i e s c e n c e . The employer d i d not i n any 
way approve o f the conduct which r e s u l t e d i n the de a t h of the 
d e c e a s e d . A s t r o n g i n f e r e n c e can be drawn from the e v i d e n c e t h a t 
"the word" r e g a r d i n g t h e company p o l i c y p r o h i b i t i n g the conduct 
d i d , i n f a c t , go out to a l l employees, i n c l u d i n g the d e c e a s e d ; I 
so i n f e r . 
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JAMES EBER, C l a i m a n t 
Roger Wal1 i n g f o r d , C l a i m a n t ' s A t t o r n e y 
D a r y l l K l e i n , Defense A t t o r n e y 
Dan B o u r g e o i s , Defense A t t o r n e y 

WCB 79-04969 & 79-04048 
Jan u a r y 26, 1982 
Order on Remand 

On r e v i e w of the Board's o r d e r Q£ December 1, 1980, the C o u r t 
of A p p e a l s r e v e r s e d t h a t o r d e r . 

Now, t h e r e f o r e , the above-noted Board o r d e r i s v a c a t e d . The 
c l a i m f o r c l a i m a n t ' s l e f t knee c o n d i t i o n and l e f t w r i s t c a r p a l 
t u n n e l syndrome a r e hereby remanded to I n d u s t r i a l I n d e m n i t y f o r 
a c c e p t a n c e and payment of b e n e f i t s a s p r o v i d e d by law. 

' I T I S SO ORDERED. 

Reviewed by Board Members B a r n e s and L e w i s . 

The c l a i m a n t s e e k s Board r e v i e w of R e f e r e e P e t e r s o n ' s o r d e r 
which a f f i r m e d the D e t e r m i n a t i o n Order of June 6, 1980 which d i d 
not g r a n t c l a i m a n t any permanent p a r t i a l d i s a b i l i t y . 

The f a c t s a s r e c i t e d Dy the R e f e r e e a r e adopted a s our own. 

The m e d i c a l e v i d e n c e i n t h i s c a s e c l e a r l y e s t a b l i s h e s t h a t 
c l a i m a n t has no permanent impairment from the a g g r a v a t i o n of h i s 
u n d e r l y i n g c o n d i t i o n from h i s work e x p o s u r e . However, the 
e v i d e n c e a l s o d i s c l o s e s t h a t c l a i m a n t i s p r e c l u d e d from r e t u r n i n g 
to h i s r e g u l a r o c c u p a t i o n or t o any o c c u p a t i o n t h a t i s not c l e a n 
and w a t e r - f r e e e n v i r o n m e n t a l l y . C l a i m a n t i s now symptom f r e e and 
r e m a i n s t h a t way a s long a s he does not e n t e r an environment which 
c a u s e s a t o p i c eczema and . d e r m a t i t i s . 

We f i n d t h a t c l a i m a n t i s p e r m a n e n t l y s e n s i t i z e d , and when 
exposed t o l i k e s u b s t a n c e s to which he was exposed a t t h i s 
employment, he w i l l become symptomatic. T h e r e f o r e , i t f o l l o w s 
t h a t c l a i m a n t i s handicapped a s a r e s u l t of h i s work e x p o s u r e i n 
h o l d i n g c e r t a i n t y p e s of g a i n f u l employment. T h i s i n t u r n r e s u l t s 
i n a l o s s of wage e a r n i n g c a p a c i t y . C l a i m a n t i s e n t i t l e d to an 
award of u n s c h e d u l e d d i s a b i l i t y . 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 23, 1981 i s m o d i f i e d . 
C l a i m a n t i s hereby g r a n t e d an award of l b " t o r 5% u n s c h e d u l e d 
d i s a b i l i t y . 

C l a i m a n t ' s a t t o r n e y i s awarded 25% of the award a s and f o r a 
r e a s o n a b l e a t t o r n e y , p a y a b l e out of the c l a i m a n t ' s c o m p e n s a t i o n . 

DONALD A. G0DELL, C l a i m a n t 
Evohl Mai agon, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-05378 
January 26, 1982 
Order on Review 

ORDER 
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HAROLD 0. PETERSEN, Claimant WCB 79-07627 
James L a r s o n , C l a i m a n t ' s A t t o r n e y January 26, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Remand and P e t i t i o n f o r 

A t t o r n e y Fees 
On r e v i e w of the Board's o r d e r d a t e d December 1, 1 9 8 0 , the 

C o u r t of A p p e a l s r e v e r s e d t h a t o r d e r and awarded c l a i m a n t 
permanent t o t a l d i s a b i l i t y . On c l a i m a n t ' s p e t i t i o n f o r an award 
of a t t o r n e y f e e s , the C o u r t remanded t h a t i s s u e t o the Board f o r 
an a p p r o p r i a t e award of f e e s p u r s u a n t to OAR 4 3 8 - 4 7 - 0 4 5 . 

C l a i m a n t ' s a t t o r n e y has p r o v i d e d the Board w i t h an a f f i d a v i t 
s e t t i n g f o r t h t h e time expended i n r e p r e s e n t i n g c l a i m a n t b e f o r e 
the Board on r e v i e w of the R e f e r e e ' s o r d e r a s w e l l a s b e f o r e the 
C o u r t o f A p p e a l s . C l a i m a n t ' s a t t o r n e y i s not e n t i t l e d to an 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w . See ORS 
6 5 6 . 3 8 2 ( 2 ) ; OAR 4 3 8 - 4 7 - 0 5 5 ; K o r t e r v. E B I Companies, I n c . , 46 Or 
App 4 3 , 53 ( 1 9 8 0 ) . 

C o u n s e l i s e n t i t l e d t o an award of a r e a s o n a b l e a t t o r n e y ' s 
f e e p a y a b l e out o f . t h e i n c r e a s e d compensation awarded by the C o u r t 
o f A p p e a l s f o r s e r v i c e s performed i n the C o u r t of A p p e a l s . ORS 
6 5 6 . 3 8 6 ( 2 ) . The Board b a s e s i t s award on the e f f o r t s of c o u n s e l 
and r e s u l t s o b t a i n e d . Roy D. Nelson, WCB Case No. 7 8 - 0 5 9 6 9 ( A p r i l 
6, 1 9 8 1 ) . 

NOW, THEREFORE, c l a i m a n t ' s a t t o r n e y i s a l l o w e d $ 1 , 4 0 0 a s a 
r e a s o n a b l e a t t o r n e y ' s f e e , p a y a b l e out of the a d d i t i o n a l compen
s a t i o n awarded c l a i m a n t by the Court of A p p e a l s and not i n 
a d d i t i o n t h e r e t o . 

I T I S SO ORDERED. 

" ROBERT A. SCOTT, Claimant WCB 80-07284 
David Vandenberg, C l a i m a n t ' s A t t o r n e y January 26, 1982 
Evohl Mai agon, A t t o r n e y Order on Review 
SAIF Corp L e g a l , Defense A t t o r n e y 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e A i l ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l of compensation f o r c l a i m a n t ' s a g g r a v a t e d 
neck c o n d i t i o n . S A I F contends the R e f e r e e e r r e d i n d e t e r m i n i n g t h a t 
c l a i m a n t ' s neck c o n d i t i o n and s u r g e r y wore the. r e s u l t of a compen
s a b l e i n j u r y . 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 1 2 , 1 9 8 1 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $ 2 0 0 a s and f o r a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r s e r v i c e s r e n d e r e d on Board r e v i e w , c o n s i s t i n g of a s h o r t b r i e f 
t h a t does no t even d i s c u s s the c e n t r a l c o m p e n s a b i l i t y i s s u e but i n 
s t e a d r a i s e s i s s u e s t h a t were not r a i s e d a t t h e h e a r i n g , p a y a b l e by 
t h e S A I F C o r p o r a t i o n . 
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LOUIS TWIST, Cl a i m a n t 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y 
David Home, Defense A t t o r n e y 

WCB 80-07811 
Jan u a r y 26, 1982 
Order on Review 

Reviewed by Board Members B a r n e s and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r which 
upheld the c a r r i e r ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

C l a i m a n t s u s t a i n e d a compensable i n d u s t r i a l back i n j u r y i n 
September 1977 w h i l e employed by T e k t r o n i c s . H i s c l a i m was c l o s e d 
by a D e t e r m i n a t i o n Order w i t h an award of 10% u n s c h e d u l e d 
d i s a b i l i t y . By S t i p u l a t e d Order of March 30, 1979 he was g r a n t e d 
an a d d i t i o n a l 10% u n s c h e d u l e d d i s a b i l i t y . 

I n November 1979 c l a i m a n t made h i s f i r s t a g g r a v a t i o n c l a i m . 
I t was d e n i e d by the c a r r i e r . That d e n i a l was s u s t a i n e d by 
R e f e r e e N e a l i n an o r d e r d a t e d A p r i l 21, 1980. The Board a f f i r m e d 
R e f e r e e N e a l . The C o u r t of A p p e a l s a f f i r m e d the Board. 

T h i s i s c l a i m a n t ' s second a g g r a v a t i o n c l a i m . I t a r i s e s from 
Dr. Misko's t r e a t m e n t s t a r t i n g i n March 1980. Dr. Misko performed 
a laminectomy w i t h d e c o m p r e s s i o n and a f u s i o n i n J u l y 1980. I n 
Dr. Misko's o p i n i o n , t h e r e i s a d i r e c t c a u s a l c o n n e c t i o n between 
c l a i m a n t ' s 1977 i n j u r y and h i s 1980 s u r g e r y . Dr. Misko a l s o 
s t a t e d the o p i n i o n t h a t , between the time t h a t he f i r s t examined 
c l a i m a n t i n March 1980 and the h e a r i n g , c l a i m a n t ' s c o n d i t i o n d i d 
not worsen. 

The R e f e r e e i n t h i s c a s e i n d i c a t e d t h a t c l a i m a n t must prove 
t h a t t h e r e was a worsening of h i s c o n d i t i o n s i n c e the l a s t 
a rrangement of compensation, w i t h which we a g r e e ; and t h a t the 
l a s t arrangement of compensation he r e was R e f e r e e N e a l ' s A p r i l 21, 
1980 o r d e r , w i t h which we d i s a g r e e . R e f e r e e N e a l ' s A p r i l 21, 1.980 
o r d e r and subsequent a f f i r m a t i o n s of i t by the Board and C o u r t of 
A p p e a l s were not arrangements of compensation; they were d e n i a l s 
of c o m p e n s a t i o n on c l a i m a n t ' s f i r s t a g g r a v a t i o n c l a i m . The l a s t 
arrangement of compensation on c l a i m a n t ' s 1977 i n j u r y was the 
S t i p u l a t e d Order of March 1979. The f a c t t h a t Dr. Misko found no 
w o r s e n i n g a f t e r c l a i m a n t came under h i s c a r e one y e a r l a t e r sheds 
l i t t l e or no l i g h t on whether c l a i m a n t ' s c o n d i t i o n worsened a f t e r 
March 1979. 

From Dr. Misko's r e p o r t s and t e s t i m o n y , we f i n d the n e c e s s a r y 
c a u s a l r e l a t i o n s h i p e s t a b l i s h e d between c l a i m a n t ' s 1977 i n j u r y and 
h i s 1980 s u r g e r y . T h i s being the c a s e , we t h i n k i t n e c e s s a r i l y 
f o l l o w s t h a t c l a i m a n t has shown a worsening of h i s c o n d i t i o n s i n c e 
March of 1979, a t l e a s t i n the s e n s e of a need f o r f u r t h e r m e d i c a l 
s e r v i c e s and, g i v e n the n a t u r e of the m e d i c a l s e r v i c e s p r o v i d e d , a 
need f o r a s s o c i a t e d time l o s s . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 29, 1981 i s r e v e r s e d . 
C l a i m a n t ' s a g g r a v a t i o n c l a i m i s remanded to Wausau f o r a c c e p t a n c e 
and t h e payment of b e n e f i t s as p r o v i d e d by law. 

C l a i m a n t ' s a t t o r n e y i s awarded as and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e the sum of $1,000 f o r . s e r v i c e s a t the h e a r i n g s 
l e v e l and $200 f o r s e r v i c e s a t the Board l e v e l , a l l p a y a b l e by 
Wausau. 

The remainder of t h e . R e f e r e e ' s o r d e r i s a f f i r m e d . 

DONALD L. VANDRE, Cla i m a n t WCB 80-11310 & 80-11311 
Paul Roess, Defense A t t o r n e y January 26, 1982 

Order on Review 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e F o s t e r 1 s o r d e r w h i c h 
a f f i r m e d t h e D e t e r m i n a t i o n Order of. March 14, 1980 awarding 5% 
l o s s o f t h e l e f t thumb, a f f i r m e d t h e D e t e r m i n a t i o n Order of Octo
ber 17, 1980 award i n g 2 0% u n s c h e d u l e d d i s a b i l i t y t o c l a i m a n t ' s low 
back, o r d e r e d Weyerhaeuser Company to pay $.17 p e r m i l e f o r t r a v e l 
from h i s home t o h i s d o c t o r f o r m e d i c a l t r e a t m e n t , and awarded 
c l a i m a n t ' s a t t o r n e y $200 i n a t t o r n e y f e e s . We a f f i r m t h i s o r d e r . 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 18, 1981 i s a f f i r m e d . 

GEORGE H. BARGER, Claimant WCB 79-09291 
John W. Eads, J r . , C l a i m a n t ' s Attorney January 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e Danner's o r d e r 
i n t h e above e n t i t l e d c l a i m w h i c h o r d e r e d t h a t c l a i m a n t be p a i d an 
a d d i t i o n a l award e q u a l t o 15% l o s s of t h e r i g h t f o o t , or 20.25 
d e g r e e s , making a c u m u l a t i v e award o f 90% l o s s of a f o o t , or 121.5 
d e g r e e s . S A I F c o n t e n d s t h i s i n c r e a s e i s not s u p p o r t e d by t h e e v i 
dence p r e s e n t e d a t t h e h e a r i n g and contends t h e r e was an ov e r p a y 
ment of time l o s s b e n e f i t s . 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 15, 1981 i s a f f i r m e d . No 
a t t o r n e y f e e w i l l be awarded t o c l a i m a n t ' s a t t o r n e y a s no b r i e f 
was f i l e d . 
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JACK W. CAMPBELL, Cl a i m a n t WCB 80-3479, 80-3808 & 81-00533 
Alan S c o t t , C l a i m a n t ' s A t t o r n e y January 29, 1982 
Ri c h a r d D a v i s , Defense A t t o r n e y Order on Review 
Steven R e i n i s c h , Defense A t t o r n e y 
Reviewed by Bo a r d Members M c C a l l i s t e r and L e w i s . 

SAIF C o r p o r a t i o n seeks B o a r d r e v i e w o f R e f e r e e M u l d e r ' s o r d e r 
w h i c h remanded t h i s c l a i m t o SAIF f o r a c c e p t a n c e as an a g g r a v a t i o n 
c l a i m . SAIF c o n t e n d s t h i s c l a i m r e q u i r e s a p p l i c a t i o n o f - t h e l a s t 
i n j u r i o u s e x p o s u r e r u l e , t h e r e b y t h e i r d e n i a l s h o u l d be a f f i r m e d 
and SAIF s h o u l d be r e i m b u r s e d f o r payments and a t t o r n e y f e e s p a i d 
p u r s u a n t t o t h e R e f e r e e ' s o r d e r . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 24, 1981 i s a f f i r m e d . No 
a t t o r n e y f e e w i l l be awarded t o c l a i m a n t ' s a t t o r n e y as he .waived 
t h e f i l i n g o f a b r i e f . 

AYRE NELL COLBERT, Claimant WCB 79-07258 
R i c h a r d S l y , C l a i m a n t 1 s A t t o r n e y January 29, 1982 
D a r r e l l Bewley, Defense Attorney Order on'Remand 

On r e v i e w o f t h e B o a r d ' s O r d e r d a t e d F e b r u a r y 13, 1 9 8 1 , 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e B e a r d ' s O r d e r and r e i n s t a t e d t h e 
Or d e r o f t h e R e f e r e e d a t e d J u l y 1, 1 9 8 0 . 

Now, t h e r e f o r e , t h e a b o v e - n o t e d B o a r d O r d e r i s v a c a t e d , and 
t h e a b o v e - n o t e d R e f e r e e ' s O r d e r i s r e p u b l i s h e d and a f f i r m e d . 

I T I S SO ORDERED. 

DARRELL A. C0LT0N, Claimant WCB 80-09344 
Dan 0 ' L e a r y , C l a i m a n t ' s A t t o r n e y January 29, 1982 
Bruce A. B o t t i n i , Defense A t t o r n e y Order on Review 

Reviewed by B o a r d Members B a r n e s and M c C a l l i s t e r . 

The e m p l o y e r seeks B o a r d r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
A i l ' s o r d e r w h i c h g r a n t e d c l a i m a n t an award o f p e r m a n e n t t o t a l 
d i s a b i l i t y e f f e c t i v e September 2'6, 1 9 8 0 . The e m p l o y e r c o n t e n d s 
c l a i m a n t i s n o t p e r m a n e n t l y and t o t a l l y d i s a b l e d . We a g r e e . 

C l a i m a n t , now 63 y e a r s o f age and r e t i r e d on S o c i a l S e c u r i t y -
d i s a b i l i t y , w o r k e d f o r t h e C i t y o f P o r t l a n d f o r 18 y e a r s as a 
m a i n t e n a n c e m e c h a n i c . On A p r i l 1 2 , 1 9 7 9 he i n j u r e d h i s r i g h t 
knee when s t r u c k by a t i r e . A d i a g n o s i s o f t o r n m e d i a l m e n i s c u s 
was made by Dr. M a n d i b e r g who s u r g i c a l l y r e p a i r e d c l a i m a n t ' s 
knee on O c t o b e r 3 0 , 1 9 7 9 . I t was n o t e d t h a t c l a i m a n t a l s o s u f 
f e r e d f r o m d e g e n e r a t i v e a r t h r i t i s o f t h e r i g h t knee.' 
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The O r t h o p a e d i c C o n s u l t a n t s , i n June, 1980, found c l a i m a n t ' s 
c o n d i t i o n m e d i c a l l y s t a t i o n a r y ; t h a t he was now p r e c l u d e d from 
r e t u r n i n g t o h i s r e g u l a r o c c u p a t i o n ; but t h a t c l a i m a n t was p h y s i 
c a l l y c a p a b l e o f p e r f o r m i n g s e d e n t a r y work t h a t 'did not i n v o l v e 
any p r o l o n g e d s i t t i n g or s t a n d i n g . The c l a i m Was c l o s e d on 
September 26, 1980 by D e t e r m i n a t i o n Order g r a n t i n g c l a i m a n t an 
award o f 3.7.5 d e g r e e s f o r 25%' l o s s of t h e r i g h t l e g . 

C l a i m a n t became i n v o l v e d w i t h v o c a t i o n a l r e h a b i l i t a t i o n p e r 
s o n n e l and through t h e i r e f f o r t s c l a i m a n t was p l a c e d i n employ
ment two and a h a l f hours a day working w i t h f u r n i t u r e . C l a i m a n t 
d i d w e l l and e n j o y e d i t and t h e employer was even w i l l i n g t o t r y 
a m o d i f i e d at-home work s i t u a t i o n . However, c l a i m a n t d e c i d e d not 
to p u r s u e t h i s employment even on an at-home b a s i s b e c a u s e , he 
c l a i m s , he f e l t p h y s i c a l l y u n a b l e t o do so. T h i s d e c i s i o n on h i s 
p a r t o c c u r r e d pending l i t i g a t i o n of h i s a p p e a l from t h e D e t e r m i n a 
t i o n O r d e r . C l a i m a n t , p r i o r to the i s s u a n c e of t he D e t e r m i n a t i o n 
Order sought and o b t a i n e d S o c i a l S e c u r i t y d i s a b i l i t y . 

C l a i m a n t ' s t e s t i m o n y a t the h e a r i n g was t h a t he had not 
l o o k e d f o r work p r i o r t o c l a i m c l o s u r e and d i d not i n t e n d t o . 
When' a s k e d i f he was r e t i r e d , c l a i m a n t responded, " y e s . " 

On March 31, 1981 Dr. U t t e r b a c k , upon.examination, found f u l l 
range of motion, a l l l i g a m e n t s were i n t a c t but t h e r e was s l i g h t l a x 
i t y and moderate q u a d r i c e p s a t r o p h y . C l a i m a n t p h y s i c a l l y was c a p a b l e 
of l i g h t t o s e d e n t a r y work.with no prolonged w a l k i n g or s t a n d i n g or 
l i f t i n g o v e r 30 pounds. E a r l i e r that.same'month Dr. K e i s t had op i n e d 
c l a i m a n t had 50% l o s s of f u n c t i o n of h i s r i g h t l e g . C l a i m a n t ' s t e s t 
imony a t h e a r i n g r e g a r d i n g h i s a c t i v i t i e s a t home, i n c l u d e d g a r d e n i n g , 
lawn work, c l e a n i n g h i s g u t t e r s which r e q u i r e s c l i m b i n g on l a d d e r s and 
w o o d c u t t i n g i n d i c a t e s h i s p h y s i c a l a b i l i t y to be a c t i v e . 

C l a i m a n t has one y e a r of h i g h s c h o o l e d u c a t i o n , h a v i n g q u i t 
s c h o o l t o go to work i n the woods and s a w m i l l s . C l a i m a n t a t t e n d e d 
v o c a t i o n a l s c h o o l i n a v i a t i o n s h e e t m e t a l work, was an a i r c r a f t me
c h a n i c , s o l d l i f e i n s u r a n c e f o r about t h r e e y e a r s . a n d s o l d f u r n i t u r e 
m a n u f a c t u r i n g equipment f o r about e i g h t y e a r s . 

Permanent t o t a l d i s a b i l i t y can be c a u s e d by l e s s t h a n t o t a l 
p h y s i c a l i n c a p a c i t y p l u s s o c i a l / v o c a t i o n a l f a c t o r s . The t e s t i s 
whether t h e e v i d e n c e p e r s u a d e s t h e f a c t f i n d e r t h a t a s a consequence 
of a compensable i n j u r y a c l a i m a n t i s u n a b l e to s e l l h i s s e r v i c e s i n 
th e l a b o r market on a r e g u l a r b a s i s . I n t h i s c a s e , c l a i m a n t has not 
pe r s u a d e d us he s a t i s f i e s t h i s t e s t . 

No m e d i c a l e v i d e n c e s u p p o r t s t o t a l i n c a p a c i t y t o pe r f o r m employ
ment. Inde e d , from the a c t i v i t i e s c l a i m a n t t e s t i f i e d he i s p h y s i 
c a l l y a b l e t o do a t home, i t would seem to us t h a t he e a s i l y c o u l d 
perform t h e d u t i e s of a sale s m a n , an a r e a i n which he has ov e r t e n 
y e a r s e x p e r i e n c e . A d m i t t e d l y , of t h e s o c i a l / v o c a t i o n a l f a c t o r s , the 
b i g g e s t o b s t a c l e i s p r o b a b l y c l a i m a n t ' s age. 

-55-



The b e s t t e s t o f w h e t h e r c l a i m a n t ' s age o r any o t h e r f a c t o r s 
f o r e c l o s e g a i n f u l employment w o u l d be r e a s o n a b l e e f f o r t s t o o b t a i n 
e mployment as r e q u i r e d by. ORS 6 5 6 . 2 0 6 ( 3 ) . Which b r i n g s us t o o u r 
f u n d a m e n t a l d i s a g r e e m e n t w i t h t h e R e f e r e e ' s a n a l y s i s . The R e f e r e e 
s t a t e d c l a i m a n t t r i e d i n v a i n t o i n c r e a s e t h e h o u r s he w o r k e d i n t h e 
f u r n i t u r e r e f i n i s h i n g s h o p . t h a t had been a r r a n g e d by v o c a t i o n a l r e h a 
b i l i t a t i o n p e r s o n n e l . T h i s may o r may n o t be r e l e v a n t . C l a i m a n t 
t e s t i f i e d he was u n a b l e t o work l o n g e r h o u r s i n t h e f u r n i t u r e shop 
due i n p a r t t o back and s h o u l d e r p a i n , n e i t h e r o f w h i c h i s c o n n e c t e d 
i n any way by t h e e v i d e n c e i n t h i s case t o c l a i m a n t ' s knee i n j u r y . 
More s i g n i f i c a n t l y , we i n f e r f r o m t h e r e c o r d t h a t c l a i m a n t was n o t 
r e a l l y m o t i v a t e d t o t r y t o i n c r e a s e t h e h o u r s w o r k e d ; he w a n t e d t o 
r e t i r e and he d i d r e t i r e . 

Based on h i s t r i e d - i n - v a i n - t o - i n c r e a s e - h o u r s - w o r k e d f i n d i n g , t h e 
R e f e r e e c o n c l u d e d t h a t c l a i m a n t had made r e a s o n a b l e e f f o r t s t o o b t a i n 
g a i n f u l e m p l o y m e n t . We d i s a g r e e . As p r e v i o u s l y n o t e d , c l a i m a n t had 
o v e r t e n y e a r s e x p e r i e n c e i n s a l e s w o r k , w o r k w h i c h w o u l d seem t o be 
w e l l w i t h i n t h e p h y s i c a l l i m i t a t i o n s imposed by c l a i m a n t ' s d o c t o r s . 
T h e r e i s no d i r e c t e x p l a n a t i o n i n t h e r e c o r d f o r c l a i m a n t ' s f a i l u r e 
t o p u r s u e t h e p o s s i b i l i t y o f s a l e s w o r k . The most l i k e l y i n f e r e n c e 
t o be d r a w n i s t h a t c l a i m a n t d i d n o t d e s i r e t o do so. 

We t u r n t o t h e q u e s t i o n o f t h e e x t e n t o f c l a i m a n t ' s p a r t i a l d i s 
a b i l i t y . We f i n d t h e award g r a n t e d b y . t h e D e t e r m i n a t i o n O r d e r o f 25% 
l o s s o f use o f t h e r i g h t l e g was i n a d e q u a t e . Based on a l l t h e e v i 
d e n c e , p r i m a r i l y t h e March,- 1981 r e p o r t s o f D r s . U t t e r b a c k and' K e i s t , 
and a p p l y i n g t h e g u i d e l i n e s o f OAR 436-65-550 and OAR 436-65-555, we 
f i n d a more a p p r o p r i a t e a w a r d t o be 60% l o s s o f use. o f c l a i m a n t ' s 
r i g h t l e g . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1981 i s m o d i f i e d . C l a i m a n t i s 
g r a n t e d an a w a r d o f 90° f o r 60% l o s s o f t h e r i g h t l e g . T h i s a w a r d i s 
i n l i e u o f a l l p r i o r a w a r d s . 

C l a i m a n t ' s a t t o r n e y , i s a l l o w e d 25% of. t h e i n c r e a s e d c o m p e n s a t i o n 
g r a n t e d by t h i s o r d e r o v e r t h a t g r a n t e d by t h e D e t e r m i n a t i o n O r d e r as 
and f o r a r e a s o n a b l e a t t o r n e y ' s f e e . T h i s i n i n l i e u o f t h e a t t o r n e y 
f e e s a l l o w e d by t h e R e f e r e e ' s o r d e r . 

The r e m a i n d e r o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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BARBARA COLWELL, Claimant 
John P e t e r s o n , C l a i m a n t ' s A t t o r n e y 
Ridgway F o l e y , Defense A t t o r n e y 

WCB 79-00022 
January 29, 1982 
Order on Review 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The employer and c a r r i e r seek Board r e v i e w of R e f e r e e F i n k ' s 
o r d e r w h i c h • o r d e r e d payment of temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n , a s s e s s e d a 2.5% p e n a l t y f o r u n r e a s o n a b l e d e l a y or 
r e f u s a l to pay temporary t o t a l d i s a b i l i t y , and.awarded a 
c a r r i e r - p a i d a t t o r n e y ' s f e e to c l a i m a n t ' s a t t o r n e y . The employer 
and c a r r i e r contend the p e n a l t y and a t t o r n e y ' s f e e awards s h o u l d 
be r e v e r s e d . 

T h i s c a s e i n v o l v e s the r e s p o n s i b i l i t y f o r a compensable 
o c c u p a t i o n a l d i s e a s e c l a i m between two c o n c u r r e n t e m p l o y e r s . One 
employer a c c e p t e d the c l a i m , w h i l e the o t h e r employer (the p a r t y 
i n t h i s c a s e ) d e n i e d i t . The c a s e t r a v e l l e d up the r e v i e w l a d d e r 
and was heard i n the C o u r t of A p p e a l s as C o l w e l l v. Trotman, 47 Or 
App 8 5 5 ( 1 9 8 0 ) . The Court r u l e d t h a t both'employers were 
c o n c u r r e n t l y r e s p o n s i b l e on the c l a i m . The Court o f f e r e d the 
n o v e l s o l u t i o n of a p p o r t i o n i n g the c l a i m between the two e m p l o y e r s 
r a t h e r than a s s i g n i n g the c l a i m e n t i r e l y to one or the o t h e r , as 
i s the u s u a l r e s u l t . I t then remanded the c l a i m to the Board to 
d e t e r m i n e what the a p p r o p r i a t e apportionment f o r m u l a would be. 
The Board, i n t u r n , remanded the i s s u e to the H e a r i n g s D i v i s i o n . 
The r e s u l t i n g o r d e r a f t e r h e a r i n g on remand i s the s u b j e c t of t h i s 
r e v i e w . 

On the i s s u e of apportionment of compensation between the two 
e m p l o y e r s , we t h i n k the R e f e r e e ' s formula was v e r y s e n s i b l e and 
a f f i r m t h a t p o r t i o n of h i s o r d e r . The c a r r i e r c o m p l a i n s t h a t the 
R e f e r e e ' s o r d e r a p p o r t i o n s o n l y temporary t o t a l d i s a b i l i t y , not 
the permanent p a r t i a l d i s a b i l i t y t h a t was p r e v i o u s l y p a i d a f t e r 
i s s u a n c e of a D e t e r m i n a t i o n Order. The c a r r i e r i s t e c h n i c a l l y 
c o r r e c t i n t h a t r e a d i n g of the R e f e r e e ' s o r d e r . We deem i t a t 
l e a s t i m p l i c i t , however, t h a t the same apportionment formula 
a p p l i e s to the permanent p a r t i a l d i s a b i l i t y compensation a l s o , and 
a f f i r m w i t h t h a t u n d e r s t a n d i n g . 

We r e v e r s e the i m p o s i t i o n of p e n a l t i e s on the i n s u r e r f o r 
f a i l u r e to make payment of compensation p u r s u a n t to the d e c i s i o n 
i n C o l w e l l v. Trotman, s u p r a . We f i n d t h a t s i n c e n e i t h e r the 
C o u r t nor the Board on remand determined the apportionment of 

c o m p e n s a t i o n , the i n s u r e r d i d not know what amount would be 
o r d e r e d due and p a y a b l e u n t i . l R e f e r e e F i n k i s s u e d h i s Order on 
Remand. Apportionment of compensation between employers i s a 
n o v e l s o l u t i o n not d i r e c t l y a d d r e s s e d i n the s t a t u t e s or r u l e s . 
T h e r e f o r e , the i n s u r e r c o u l d not know what formula would be 
d e v i s e d and a p p l i e d to them u n t i l the R e f e r e e ' s Order on Remand 
was i s s u e d . T h e i r conduct of a w a i t i n g t h a t o r d e r b e f o r e p a y i n g 
was not u n r e a s o n a b l e . 
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We a f f i r m the award of an a t t o r n e y ' s f e e . We i n t e r p r e t the 
award to compensate c l a i m a n t ' s c o u n s e l f o r s e r v i c e s r e l a t e d to 
apportionment and amount of payment by the second employer. T h i s 
was a c o n t i n u a t i o n of the c o m p e n s a b i l i t y i s s u e s t h a t were l e f t 
u n r e s o l v e d a t the c o u r t and Board l e v e l s . , . 

No a t t o r n e y ' s f e e w i l l be a l l o w e d c l a i m a n t ' s a t t o r n e y f o r 
s e r v i c e s on Board r e v i e w under ORS 6 5 6 . 3 8 2 ( 2 ) because c l a i m a n t d i d 
not s u c c e s s f u l l y defend the p e n a l t i e s i s s u e . Z elda M. B a h l e r , WCB 
Case No. 79-06095 (Order on R e c o n s i d e r a t i o n , October 30, 1 9 8 1 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 18, 1981 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . 

The a p p o r t i o n e d amount of compensation awarded to the 
c l a i m a n t and the award of a c a r r i e r - p a i d a t t o r n e y f e e a r e a f f i r m e d . 

The p e n a l t y awarded i s r e v e r s e d . 

HERLAND E. COOK, Cla i m a n t WCB 80-04018 
Robert U d z i e l a , C l a i m a n t ' s A t t o r n e y January 29, 1982 
R. Kenney R o b e r t s , Defense A t t o r n e y Order on Review 
Reviewed by Board Members M c C a l l i s t e r and Lewis.. 

The employer has r e q u e s t e d r e v i e w o f R e f e r e e P f e r d n e r ' s o r d e r 
w h i c h r e j e c t e d t h e e m p l o y e r ' s d e n i a l of c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m and remanded i t f o r a c c e p t a n c e . The o n l y i s s u e p r e 
s e n t e d i s c o m p e n s a b i l i t y o f c l a i m a n t ' s pulmonary c o n d i t i o n . 

Whether o r not the c l a i m a n t has e s t a b l i s h e d the c o m p e n s a b i l i t y 
of h i s c l a i m f o r o c c u p a t i o n a l d i s e a s e r e q u i r e s an i n i t i a l d e t e r m i n 
a t i o n of t h e e x i s t e n c e of t h a t c o n d i t i o n , i n t e r s t i t i a l f i b r o s i s . 
Once i t has been r e s o l v e d t h a t c l a i m a n t a c t u a l l y s u f f e r s from t h a t 
c o n d i t i o n , t h e c o m p e n s a b i l i t y i s s u e becomes more c l e a r . 

The d i a g n o s i s of i n t e r s t i t i a l f i b r o s i s was one o f t h e main 
c o n t r o v e r s i e s a t t h e h e a r i n g . The R e f e r e e c h o s e to g i v e c o n t r o l 
l i n g w e i g h t t o t h e o p i n i o n of Dr. John E . Tuhy, M.D. A c c e p t i n g the 
f a c t t h a t t h e r e i s some room f o r d i s a g r e e m e n t among the v a r i o u s 
m e d i c a l r e p o r t s and e x p e r t w i t n e s s e s ' t e s t i m o n y , we a g r e e w i t h the 
R e f e r e e t h a t Dr. Tuhy's o p i n i o n i s the more p e r s u a s i v e i n a c a s e 
such a s t h i s i n v o l v i n g a h i g h degree of m e d i c a l c o m p l e x i t y , and 
where a " b a t t l e of t h e e x p e r t s " i s underway. 

There would appear t o be l i t t l e d i s a g r e e m e n t among t h e v a r i o u s 
p h y s i c i a n s who examined the c l a i m a n t t h a t he s u f f e r s from, c h r o n i c 
o b s t r u c t i v e pulmonary d i s e a s e ( h e r e i n a f t e r "COPD") and b r o n c h i t i s . 
Dr. Jerome R e i c h , M.D., i n h i s r e p o r t of A p r i l 24, 1979 a t t r i b u t e s 
c l a i m a n t ' s b r o n c h i t i s t o h i s l o n g h i s t o r y o f c i g a r e t t e smoking. 
Dr. Tuhy' i n h i s e x t e n s i v e r e p o r t of October 15, 1979 r e l a t e s t h a t 
c l a i m a n t ' s COPD_ i s " [ P ] r o b a b l y due, a t l e a s t i n p a r t , t o h i s h i s 
t o r y of smoking." T h e r e seems t o be l i t t l e q u e s t i o n among the 
m e d i c a l e x p e r t s , t h a t c l a i m a n t s u f f e r s from an u n d e r l y i n g pulmonary 
c o n d i t i o n t h a t i s not r e l a t e d to h i s employment a t ESCO. 
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Whether or not c l a i m a n t a l s o s u f f e r s from a w o r k - r e l a t e d lung 
c o n d i t i o n i s a more d i f f i c u l t q u e s t i o n . Dr. R e i c h i n h i s A p r i l 24, 
1979 r e p o r t f i n d s no e v i d e n c e of a s b e s t o s i s i n the c l a i m a n t . I t 
s h o u l d be noted, however, t h a t Dr. R e i c h g i v e s an i n c o r r e c t h i s t o r y 
of t h e c l a i m a n t ' s e xposure t o a s b e s t o s . Dr. R e i c h r e l a t e s t h a t 
c l a i m a n t ' s a s b e s t o s e xposure was v e r y l i m i t e d and t h a t i t was un
l i k e l y t h a t he had any s i g n i f i c a n t . e x p o s u r e . T h i s i s c o n t r a r y , 
however,' to the t e s t i m o n y a t the h e a r i n g w h i c h r e v e a l e d a twenty-
y e a r h i s t o r y of a s b e s t o s exposure i n one form or a n o t h e r . Dr. 
R e i c h i n h i s A p r i l 3, 1980 r e p o r t a d m i t s t h a t p eople who d e v e l o p 
a s b e s t o s i s g e n e r a l l y do so a f t e r e x posure to i t f o r a p e r i o d of 
twenty or more y e a r s . Dr. Tuhy, on the o t h e r hand, was f a m i l i a r 
w i t h c l a i m a n t ' s l o n g h i s t o r y of a s b e s t o s e x p o s u r e , and g i v e s a h i s 
t o r y i n h i s October 15, 1979 r e p o r t t h a t i s c o n s i s t e n t w i t h t h e 
t e s t i m o n y a t the h e a r i n g . 

At t h e November 14, 1980 h e a r i n g , the c a r r i e r ' s e x p e r t , R o b e r t 
R i c h a r d s o n , M.D., who examined the c l a i m a n t once, t e s t i f i e d t h a t 
c l a i m a n t ' s work ex p o s u r e was not a m a t e r i a l c o n t r i b u t i n g c a u s e o f 
h i s l u n g c o n d i t i o n . Upon c r o s s - e x a m i n a t i o n by c l a i m a n t ' s a t t o r n e y , 
however, Dr. R i c h a r d s o n r e v e a l e d t h a t he was not aware o f c l a i m 
a n t ' s chromium exposure; was u n f a m i l i a r w i t h the h a z a r d s o f c l a i m 
a n t ' s j o b a s a w e l d e r ; was not f a m i l i a r w i t h o t h e r m e t a l and/or 
compounds t o w h i c h c l a i m a n t was exposed a t work; was not f a m i l i a r 
w i t h what t y p e of g a s e s a r e produced i n the a c e t y l e n e w e l d i n g p r o 
c e s s o r . t h e i r q u a n t i t i e s ; d i d not g e t an a c c u r a t e q u a l i t a t i v e o r 
q u a n t i t a t i v e h i s t o r y o f c l a i m a n t ' s e xposure; had made no e f f o r t t o 
i n q u i r e i n t o c l a i m a n t ' s exposure t o c h e m i c a l s a t work o t h e r t h a n ' 
what was p r o v i d e d on a l i s t f u r n i s h e d by Mrs. Cook; a d m i t t e d t h a t 
c l a i m a n t ' s c h r o n i c b r o n c h i t i s c o u l d have been c a u s e d by h i s work 
ex p o s u r e ; and a d m i t t e d t h a t he had an i n a d e q u a t e h i s t o r y of c l a i m 
a n t ' s work.exposure. 

Based on t h i s l a c k of f a m i l i a r i t y on Dr. R i c h a r d s o n ' s p a r t , we 
a r e of t h e o p i n i o n t h a t he was not a s q u a l i f i e d i n t h i s s i t u a t i o n 
t o make a s a c c u r a t e an i n t e r p r e t a t i o n of t h e c l a i m a n t ' s c o n d i t i o n 
as would o t h e r w i s e be the c a s e . 

Dr. Tuhy's o p i n i o n of the c l a i m a n t ' s c o n d i t i o n was based on 
h i s f a m i l i a r i t y w i t h the c l a i m a n t ' s m e d i c a l h i s t o r y , combined w i t h 
an a c c u r a t e knowledge of h i s work e x p o s u r e . Dr. Tuhy f u r t h e r ex
p l a i n e d a t the h e a r i n g why he d i s a g r e e d w i t h Dr. R e i c h . He noted 
t h a t Dr. R e i c h was u s i n g a c r i t e r i a f o r e v a l u a t i o n of lung i m p a i r 
ment t h a t i s not, g e n e r a l l y a c c e p t e d on a n a t i o n a l l e v e l . He a l s o 
noted t h a t he d i s a g r e e d w i t h Dr. R e i c h c o n c e r n i n g the e x p o s u r e 
l e v e l s n e c e s s a r y to c a u s e a s b e s t o s i s . He n o t e s s e v e r a l c a s e s where 
v e r y minor a s b e s t o s e xposure has r e s u l t e d i n a s b e s t o s i s . Dr. Tuhy 
a l s o r e l a t e d t h a t t h e r e were a number of c a u s e s of i n t e r s t i t i a l 
f i b r o s i s , i n c l u d i n g e xposure to a s b e s t o s , and n i t r i c o x i d e expo
s u r e w h i c h i s common to w e l d e r s w e l d i n g i n e n c l o s e d s p a c e s . Dr. 
Tuhy a l s o noted t h a t s a n d b l a s t i n g c o u l d be c o n t r i b u t o r y ( c l a i m a n t 
worked a s a s a n d b l a s t e r a t ESCO f o r one y e a r ) . 
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We a r e more pe r s u a d e d by Dr. Tuhy's o p i n i o n due t o h i s e x t e n 
s i v e e x p e r i e n c e i n the f i e l d of pulmonary d i s e a s e , h i s w e l l - r e a 
soned m e d i c a l o p i n i o n s which d i s c u s s w i t h s c i e n t i f i c o b j e c t i v i t y 
why he r e j e c t s " the o p i n i o n s , of the o t h e r p h y s i c i a n s , and b e c a u se 
i t f o l l o w s from the t o t a l i t y of the e v i d e n c e . Mammons v. P e r i n i 
Corp., 43 Or App 299 ( 1 9 7 9 ) . We a r e t h e r e f o r e c o n v i n c e d t h a t 
c l a i m a n t has c o n t r a c t e d i n t e r s t i t i a l f i b r o s i s . 

I n h i s r e p o r t of October 15, 1979 Dr. Tuhy s t a t e d ; 

" I n s h o r t , the c a u s e o f h i s b a s a l lung f i b r o s i s 
i s unknown but a s b e s t o s i s i s c e r t a i n l y a p o s s i 
b i l i t y . " 

He a l s o c o n c l u d e d t h a t ; 

" I t i s more p r o b a b l e than not t h a t work expo
s u r e s a t ESCO c o n t r i b u t e d to h i s p r e s e n t lung 
d i s e a s e . Although h i s COPD was p r o b a b l y due to 
smoking, I t h i n k , on b a l a n c e , t h a t the lung 
f i b r o s i s a c c e l e r a t e d t h e p r o g r e s s o f h i s s h o r t 
n e s s of b r e a t h . " 

At t h e h e a r i n g Dr. Tuhy t e s t i f i e d : 

"Q. Now were t h e r e o t h e r n o n i n d u s t r i a l — w e l l , 
on the b a l a n c e , d i d you c o n c l u d e t h a t h i s i n 
d u s t r i a l exposure to w h i c h you j u s t made r e 
f e r e n c e was more p r o b a b l e — t h e more p r o b a b l e 
e x p o s u r e which r e s u l t e d i n the f i b r o s i s ? 

A. Y e s . [ I ] would c o n c l u d e t h a t i t was more 
p r o b a b l e than not t h a t work ex p o s u r e a t ESCO 
c o n t r i b u t e d t o h i s p r e s e n t l u n g d i s e a s e , i n 
o t h e r words, h i s c h r o n i c o b s t r u c t i v e lung d i s 
e a s e and r e a c t i v e a i r w a y d i s e a s e . " 

. Based on Dr. Tuhy's o p i n i o n , we f i n d t h a t c l a i m a n t ' s work ex
posure was the " s i g n i f i c a n t predominant c a u s e " of h i s . i n t e r s t i t i a l 
f i b r o s i s . Kay L. Murrens, WCB Case No. 79-01573 (December 7, 
1 9 8 1 ) . Under W e l l e r v. Union C a r b i d e , 288 Or 27 ( 1 9 7 9 ) , where a 
worker has an u n d e r l y i n g c o n d i t i o n which i s symptomatic, and h i s 
work r e s u l t s i n a w o r s e n i n g of t h a t c o n d i t i o n , t h a t c o n d i t i o n i s 
compensable. A c c o r d i n g to Dr. Tuhy, c l a i m a n t ' s i n t e r s t i t i a l 
f i b r o s i s , w h i c h was a r e s u l t of c l a i m a n t ' s work e x p o s u r e , a c c e l 
e r a t e d t h e p r o g r e s s i o n of the u n d e r l y i n g symptomatic c o n d i t i o n . 
Dr. Tuhy t e s t i f i e d : • 

"Q. But d i d you c o n c l u d e t h a t t h e r e t h e r e 
was any r e l a t i o n s h i p a t a l l between the a c c e l 
e r a t i o n or p r o g r e s s i o n of h i s c h r o n i c o b s t r u c 
t i v e pulmonary d i s e a s e and h i s e x p o s u r e ? 
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A. Y e s . I thought they were added to i t . I n 
o t h e r words, t h a t the b a s a l i n t e r s t i t i a l 
f i b r o s i s f u r t h e r i n c r e a s e d h i s impairment of 
lung f u n c t i o n , and t h a t ' s why he had g o t t e n 
i n t o t h i s s t a t e a t age 52." 

We t h e r e f o r e a g r e e w i t h the R e f e r e e t h a t t h e c l a i m a n t has e s t a b 
l i s h e d t h e c o m p e n s a b i l i t y of h i s c l a i m . 

•In a d d i t i o n t o . a f f i r m i n g the R e f e r e e ' s d e c i s i o n on the i s s u e 
of c o m p e n s a b i l i t y , we add t h e f o l l o w i n g comments. 

The R e f e r e e , i n f i n d i n g the c l a i m compensable, s t a t e s : 

"The c r e d e n t i a l s of a l l the p h y s i c i a n s a r e im
p r e s s i v e , but Dr. Tuhy has had more e x p e r i e n c e 
t h a n a l l of the o t h e r p h y s i c i a n s combined. 
Based on Dr. Tuhy's e x p e r i e n c e and e x p e r t i s e 
and based on the f a c t t h a t t h i s i s t h e f i r s t 
c a s e i n w h i c h Dr. Tuhy has e v e r t e s t i f i e d as 

. t o a c a s u a l r e l a t i o n s h i p on any pulmonary 
c a s e b e f o r e t h i s r e f e r e e , i t i s the o p i n i o n 
of the r e f e r e e the m e d i c a l e v i d e n c e o v e r 
whelmingly s u p p o r t s c l a i m a n t ' s c o n t e n t i o n . " 
(Emphasis o u r s ) ' 

With r e s p e c t to t h e u n d e r l i n e d p o r t i o n of the above quote, 
we a g r e e w i t h a p p e l l a n t t h a t , 

"There i s no l e g a l f o u n d a t i o n f o r r e l y i n g 
upon a m e d i c a l o p i n i o n s o l e l y because the 
o p i n i o n i s o f f e r e d by a p r a c t i t i o n e r who 
u s u a l l y t e s t i f i e s a g a i n s t c a u s a t i o n r a t h e r 
than i n f a v o r of i t . " 

We f i n d Dr. Tuhy's o p i n i o n p e r s u a s i v e , not f o r the r e a s o n 
s t a t e d by the R e f e r e e , but because h i s o p i n i o n i s more c o n s i s t e n t 
w i t h the c l a i m a n t ' s l o n g h i s t o r y of e x p o s u r e t o e n v i r o n m e n t a l 
c o n t a m i n a n t s . _ 

ORDER 

The R e f e r e e ' s o r d e r dated March 9, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $350 as and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e , p a y a b l e by the c a r r i e r . 
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CHARLES CRAWFORD, Cla i m a n t WCB 80-04194 
C h a r l e s Maier, C l a i m a n t ' s A t t o r n e y January 29, 1982 
John Svoboda, A t t o r n e y Order on Review 
SAIF Corp L e g a l , Defense A t t o r n e y 

Reviewed by Board Members Barnes and•McCal1 i s t e r . 

The c l a i m a n t r e q u e s t s Board r e v i e w of R e f e r e e McCullough's 
o r d e r and Order on R e c o n s i d e r a t i o n which approved the SAIF 
C o r p o r a t i o n ' s May 8, 1 9 8 0 d e n i a l of c l a i m a n t ' s l e f t knee 
a g g r a v a t i o n c l a i m . 

The c l a i m a n t s u s t a i n e d a compensable i n j u r y on J u l y 1 1 , 1 9 7 7 
when he f e l l o f f a l o g and i n j u r e d both lower e x t r e m i t i e s . 
E v e n t u a l l y , an a r t h r o t o m y was performed on c l a i m a n t ' s r i g h t knee 
fo r e x c i s i o n of the m e d i a l m e n i s c u s . A D e t e r m i n a t i o n Order of 
F e b r u a r y 3, 1 9 7 8 awarded c l a i m a n t 1 5 % d i s a b i l i t y f o r l o s s : o f the 
r i g h t l e g . A s t i p u l a t i o n f o l l o w e d on A p r i l 14 p r o v i d i n g an 
a d d i t i o n a l 1 2 - 1 / 3 % s c h e d u l e d permanent d i s a b i l i t y w i t h r e s p e c t to 
the r i g h t knee. On F e b r u a r y 7, 1 9 7 8 Dr. Lundsgaard r e p o r t e d t h a t 
c l a i m a n t was e x p e r i e n c i n g some d i s c o m f o r t a l o n g the medial a s p e c t 
of the l e f t knee. On March 2 4 , 1 9 7 8 c l a i m a n t r e p o r t e d t o Dr. 
Lundsgaard a sudden o n s e t of p a i n i n the l e f t knee. C l a i m a n t had 
s e c u r e d employment as a f o r k l i f t d r i v e r two days p r e v i o u s to t h i s 
e p i s o d e . The d i a g n o s i s was c h o n d r o m a l a c i a of the l e f t p a t e l l a . 

.On J a n u a r y 8, 1 9 7 9 , an a r t h r o g r a m was performed on c l a i m a n t ' s 
l e f t knee. The f i n d i n g s were, i n e f f e c t , a normal l e f t knee. 

" . . . n o a b n o r m a l i t y of e i t h e r the medial or 
l a t e r a l m eniscus i d e n t i f i e d . The a r t i c u l a r 
c a r t i l a g e s appear m a i n t a i n e d n o r m a l l y w i t h 
no c a r t i l a g e d e f e c t or i r r e g u l a r i t y . " 

The F e b r u a r y 1 5 , 1 9 7 9 D e t e r m i n a t i o n Order awarded temporary t o t a l 
d i s a b i l i t y from J a n u a r y 8, 1 9 7 9 through J a n u a r y 2 2 , 1 9 7 9 i n c l u s i v e . 

On September 1 3 , 1 9 7 9 Dr. Nagel r e p o r t e d t h a t i t was h i s 
i m p r e s s i o n t h a t c l a i m a n t ' s l e f t knee d i f f i c u l t i e s were due to a 
t o r n m e d i a l m e n i s c u s . The J a n u a r y 2 4 , 1 9 8 0 r e p o r t of the 
O r t h o p a e d i c C o n s u l t a n t s diagnosed c h o n d r o m a l a c i a of the l e f t 
p a t e l l a . On March 1, 1 9 8 0 c l a i m a n t r e q u e s t e d h i s o r i g i n a l c l a i m 
be reopened on the b a s i s of a g g r a v a t i o n . S A I F denied r e o p e n i n g on 
May 8, 1 9 8 0 . At the June 4, 1 9 8 0 h e a r i n g , the R e f e r e e h e l d t h a t 
SAIF w a s p r o h i b i t e d from denying the c l a i m a n t ' s a g g r a v a t i o n c l a i m 
s i n c e i t had v o l u n t a r i l y reopened the c l a i m for the l e f t knee by 
p a y i n g time l o s s and r e q u e s t i n g c l o s u r e , r e l y i n g on F r a s u r e v. 
A g r i p a c , 41 Or App 7 ( 1 9 7 9 ) . The R e f e r e e a d d i t i o n a l l y found t h a t 
c l a i m a n t f a i l e d to e s t a b l i s h t h a t any worsened c o n d i t i o n t h a t 
c l a i m a n t may have been s u f f e r i n g from a t the time of the h e a r i n g 
was a r e s u l t of h i s o r i g i n a l J u i y ±±, 1 9 / 7 i n j u r y . 

We a f f i r m the d e c i s i o n of the R e f e r e e but do so based on 
d i f f e r e n t r e a s o n i n g . The Supreme Court has s i n c e r u l e d t h a t 
u n l e s s the c a r r i e r ' s d e f e n s e i s based on l a c k of n o t i c e , the 
c a r r i e r i s not estopped to a s s e r t the d e f e n s e of 
n o n c o m p e n s a b i l i t y . F r a s u r e v. A g r i p a c , ' 290 Or 99 ( 1 9 8 0 ) . 
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Although the R e f e r e e founu t h a t SAIF was p r o h i b i t e d from 
denying the c o m p e n s a b i l i t y of the i n j u r y , he a l s o found t h a t the 
c l a i m a n t had f a i l e d to e s t a b l i s h t h a t any worsening t h a t he may 
have been s u f f e r i n g was a r e s u l t of the 1977 i n j u r y . Based on the 
same r e a s o n s which the R e f e r e e found c o n v i n c i n g i n denying the 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , we f i n d a l s o t h a t ' c l a i m a n t has 
f a i l e d to e s t a b l i s h , i n the f i r s t i n s t a n c e , the c o m p e n s a b i l i t y of 
h i s c l a i m f o r h i s l e f t knee c o n d i t i o n . There i s a n e a r l y complete 
d e a r t h of m e d i c a l e v i d e n c e r e g a r d i n g c a u s a t i o n of the l e f t knee, 
c o n d i t i o n , and t h i s does not appear to be an u n c o m p l i c a t e d m e d i c a l 
s i t u a t i o n . The o n l y m e d i c a l e v i d e n c e i n the r e c o r d r e g a r d i n g 
c a u s a t i o n t h a t i s f a v o r a b l e to the c l a i m a n t i s i n the J a n u a r y 24, 
1980 r e p o r t o f the O r t h o p a e d i c C o n s u l t a n t s , which s t a t e d : " I n our 
o p i n i o n , re-opening the p a t i e n t ' s l e f t knee c l a i m i s j u s t i f i e d on 
the b a s i s of a g g r a v a t i o n . " We agree w i t h t h e R e f e r e e t h a t t h i s 
s t a t e m e n t appears to be a l e g a l c o n c l u s i o n . The r e p o r t s p e a k s of 
"re-opening'' the l e f t k n e e - c l a i m a l t h o u g h c l a i m a n t never 
p r e v i o u s l y f i l e d a l e f t knee c l a i m . 

Any p o s i t i v e c o n n o t a t i o n s t h a t may be c o n t a i n e d i n the 
O r t h o p a e d i c C o n s u l t a n t s r e p o r t a r e outweighed by- ot h e r f a c t o r s . . 
Dr. L undsyaard ,"~claimant' s o r i g i n a l t r e a t i n g p h y s i c i a n was unable 
to f i n d any problem w i t h the c l a i m a n t ' s l e f t knee, even a f t e r an 
a r t h r o y r a m . Dr. Nagel, upon d e p o s i t i o n , s t a t e d t h a t he was u n a b l i 
to p r e c i s e l y d e f i n e the problem or i t s e t i o l o g y . He s t a t e d t h a t 
the c l a i m a n t ' s c o n d i t i o n c o u l d r e s u l t w i t h o u t any t r a u m a t i c event 
ever o c c u r r i n g . When q u e s t i o n e d c l o s e l y on the e t i o l o g y of 
c l a i m a n t ' s c o n d i t i o n , he s t a t e d : 

"Q. • I s t h e r e any way w i t h i n r e a s o n a b l e 
m e d i c a l p r o b a b i l i t y t h a t you can s a y t h a t 
whatever problem he has w i t h t h a t knee was 
caused by h i s f a l l i n '77 or h i s f a l l w h i l e 
he had the c a s t on, or any oth e r p a r t i c u l a r 
e v e n t ? 

"A. Be r e a l d i f f i c u l t to s u b s t a n t i a t e one 
over the o t h e r ." 

Thus, n e i t h e r of c l a i m a n t ' s t r e a t i n g p h y s i c i a n s a r e a b l e to 
r e l a t e the c o n d i t i o n to the i n j u r y of 1977. The b e s t e v i d e n c e 
t h a t c l a i m a n t has been a b l e to produce does n o t h i n g more than 
s t a t e t h a t i t i s p o s s i b l e the 1977 i n j u r y was the cause of h i s 
c u r r e n t knee c o n d i t i o n . C l a i m a n t has f a i l e d to prove c a u s a t i o n by 
a preponderance. 

C l a i m a n t a d d i t i o n a l l y contends e n t i t l e m e n t to p e n a l t i e s due 
to the f a c t t h a t S A I F f a i l e d to deny the c l a i m f o r more than s i x t y 
days a f t e r i t r e c e i v e d n o t i f i c a t i o n of a c l a i m . We agree w i t h and 
adqpt t h a t p o r t i o n of the R e f e r e e ' s o r d e r f i n d i n g to the c o n t r a r y . 

ORDER 

The R e f e r e e ' s o r d e r dated October 2, 1980 i s a f f i r m e d . 
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GRACE EVERS, C l a i m a n t WCB 79-02451 
Donald R. Wilson, C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
David Home, Defense A t t o r n e y Order on Review 
Reviewed by t h e B o a r d en banc. 

C l a i m a n t r e q u e s t s B o a r d r e v i e w o f P r e s i d i n g R e f e r e e D a u g h t r y ' s 
o r d e r d i s m i s s i n g c l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e b a s i s o f 
l a c k o f p r o s e c u t i o n and abandonment. C l a i m a n t s u b m i t t e d a M o t i o n 
f o r Remand a t t h e same t i m e as h e r r e q u e s t f o r r e v i e w was f i l e d . 
S i n c e t h e B o a r d i s r e v i e w i n g an o r d e r o f d i s m i s s a l , c l a i m a n t ' s 
n o t i o n i s s u p e r f l u o u s . I f t h e B o a r d a g r e e d w i t h c l a i m a n t ' s p o s i 
t i o n r e g a r d i n g t h e p r o p r i e t y o f t h e o r d e r o f d i s m i s s a l , t h e r e 
l i e f g r a n t e d on r e v i e w w o u l d - b e t o remand f o r . h e a r i n g . 

Under t h e c i r c u m s t a n c e s o f t h i s c a s e , t h e B o a r d f i n d s t h a t 
d i s m i s s a l was p r o p e r , and t h e R e f e r e e ' s o r d e r i s t h e r e f o r e 
a f f i r m e d . 

The r e c o r d . r e f l e c t s , t h a t on March 2 1 , 1979 c l a i m a n t f i l e d a 
r e q u e s t f o r h e a r i n g on two D e t e r m i n a t i o n O r d e r s . The r e c o r d c o n 
t a i n s a December 10, 1979 c o r r e s p o n d e n c e f r o m c l a i m a n t ' s a t t o r n e y 
r e q u e s t i n g t h a t t h e c l a i m be h e l d i n abeyance u n t i l c l a i m a n t was 
a b l e t o u n d e r g o recommended s u r g e r y , w h i c h was n o t l i k e l y t o 
o c c u r f o r a t l e a s t s i x months. No a p p l i c a t i o n t o s c h e d u l e a 
h e a r i n g o r f u r t h e r s t a t u s r e p o r t was s u b m i t t e d by c l a i m a n t a f t e r 
t h e December 10, 1979 c o r r e s p o n d e n c e . On J u l y 3 1 , 1981 t h e P r e 
s i d i n g R e f e r e e i s s u e d an Ord e r t o Show Cause why c l a i m a n t ' s r e 
q u e s t f o r h e a r i n g s h o u l d n o t be d i s m i s s e d w i t h i n 3 0 days as 
abandoned. T h i s o r d e r was d u l y m a i l e d t o a l l p a r t i e s , i n c l u d i n g 
c l a i m a n t ' s a t t o r n e y and c l a i m a n t a t h e r l a s t known a d d r e s s . 

No r e s p o n s e was r e c e i v e d f r o m e i t h e r c l a i m a n t o r h e r a t t o r n e y . -
On September 10, 1981 an O r d e r o f D i s m i s s a l was e n t e r e d d i s m i s s i n g 
c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

On O c t o b e r 9, 1981 a "Request f o r B o a r d Review and O r d e r o f 
Remand" was f i l e d i n b e h a l f o f c l a i m a n t by an a t t o r n e y o t h e r t h a n 
t h e a t t o r n e y who had r e q u e s t e d a h e a r i n g . The r e q u e s t f o r r e v i e w 
was a c c o m p a n i e d by a M o t i o n - f o r Remand w i t h a s u p p o r t i n g a f f i 
d a v i t o f c o u n s e l , i n d i c a t i n g t h a t i t was unknown why c l a i m a n t ' s 
f o r m e r a t t o r n e y had n o t r e s p o n d e d t o t h e O r d e r t o Show Cause and 
t h a t c l a i m a n t was r e a d y t o p r o c e e d t o h e a r i n g . 

I n r e s p o n s e t o t h e B o a r d ' s r e q u e s t f o r b r i e f s , c l a i m a n t ' s 
a t t o r n e y s u b m i t t e d a l e t t e r i n d i c a t i n g t h a t i t a p p e a r e d as 
t h o u g h c l a i m a n t ' s f o r m e r a t t o r n e y had " s p e n t an i n o r d i n a t e amount 
o f t i m e d e v e l o p i n g t h e m e d i c a l e v i d e n c e r a t h e r t h a n s e t t i n g t h e 
c l a i m f o r h e a r i n g , as c l a i m a n t d e s i r e d . " S u b s e q u e n t l y , c l a i m a n t 
s u b m i t t e d an a f f i d a v i t i n s u p p o r t o f .her r e q u e s t f o r r e l i e f f r o m 
t h e o r d e r o f d i s m i s s a l . The a f f i d a v i t s t a t e s t h a t c l a i m a n t was 
m a r r i e d i n May, 1980, a t w h i c h t i m e she changed h e r name; t h a t i n 
F e b r u a r y , 1981 she ch a n g e d h e r r e s i d e n c e f r o m t h e a d d r e s s c o n 
t a i n e d i n t h e r e c o r d s o f t h e H e a r i n g s D i v i s i o n ; t h a t h e r f o r m e r 
a t t o r n e y was a p p r i s e d o f h e r change i n name and a d d r e s s ; t h a t she 
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was n o t i n f o r m e d by h e r a t t o r n e y o f t h e Ord e r t o Show Cause; t h a t 
h e r f o r m e r a t t o r n e y u n s u c c e s s f u l l y a t t e m p t e d t o co m m u n i c a t e w i t h 
h e r upon h i s r e c e i p t o f t h e O r d e r t o Show Cause, b u t t h a t he 
w r o t e t o h e r a t h e r o l d a d d r e s s and u n d e r h e r p r e v i o u s name; t h a t 
she r e c e i v e d t h e O r d e r o f D i s m i s s a l , a l t h o u g h b e l a t e d l y ; and t h a t 
h e r f o r m e r a t t o r n e y d e c l i n e d t o p u r s u e , h e r case when she c o n t a c t e d 
h i m r e g a r d i n g t h e O r d e r o f D i s m i s s a l . 

We a c c e p t t h e a l l e g a t i o n s i n c l a i m a n t ' s a f f i d a v i t as t r u e 
w i t h one q u a l i f i c a t i o n . B o t h t h e P r e s i d i n g R e f e r e e ' s O r d e r t o 
Show Cause and t h e P r e s i d i n g R e f e r e e ' s O r d e r o f D i s m i s s a l were 
m a i l e d t o t h e c l a i m a n t a t t h e same a d d r e s s , t h a t b e i n g t h e l a s t 
a d d r e s s shown i n t h e H e a r i n g s D i v i s i o n f i l e . We know c l a i m a n t r e 
c e i v e d t h e l a t t e r i n t i m e t o r e t a i n a new a t t o r n e y who r e q u e s t e d 
B o a r d r e v i e w w i t h i n 30 days o f t h e d i s m i s s a l . I t t h u s s t r a i n s 
c r e d u l i t y somewhat f o r c l a i m a n t t o i n s i s t she n e v e r r e c e i v e d t h e 
show cause o r d e r m a i l e d t o t h e same a d d r e s s . . 

T h i s B o a r d , i n c l u d i n g t h e H e a r i n g s D i v i s i o n , has a s t a t u t o r y 
d u t y t o m a i l i t s o r d e r s t o a l l o f t h e p a r t i e s i n v o l v e d i n a c l a i m . 
I t i s t h e r e s p o n s i b i l i t y o f any p a r t y t o keep t h i s agency i n f o r m e d 
o f any name changes o r changes i n a d d r e s s t h a t o c c u r , e i t h e r by 
d i r e c t c o m m u n i c a t i o n w i t h t h e agency o r c o m m u n i c a t i o n w i t h t h e 
p a r t y ' s r e p r e s e n t a t i v e , s u c h as t h i s w o r k e r ' s a t t o r n e y . S i n c e 
c l a i m a n t a l l e g e d l y a d v i s e d h e r a t t o r n e y o f h e r change i n name and 
a d d r e s s , i t was i n c u m b e n t upon c o u n s e l t o convey t h i s i n f o r m a t i o n 
t o t h e a g e n c y . When t h e n e g l e c t o f a p a r t y o r a p a r t y ' s r e p r e 
s e n t a t i v e r e s u l t s i n a f a i l u r e o f a v i t a l c o m m u n i c a t i o n , as i n 
t h i s c a s e , t h e c o n s e q u e n c e s must be b o r n e by t h e r e s p o n s i b l e ' p a r t y . 

The P r e s i d i n g R e f e r e e p r o p e r l y i s s u e d an O r d e r t o Show Cause, 
i n v i e w o f t h e l a c k o f a s t a t u s r e p o r t on t h i s c l a i m o r an a p p l i 
c a t i o n t o s c h e d u l e a h e a r i n g . When no r e s p o n s e was f o r t h c o m i n g , 
e n t r y o f an O r d e r o f D i s m i s s a l was j u s t i f i e d . 

W h i l e we r e a l i z e t h a t t h i s r e s u l t c r e a t e s a h a r d s h i p f o r 
c l a i m a n t , who may i n d e e d have a m e r i t o r i o u s c l a i m , t h e r e i s no 
b a s i s f o r s e t t i n g a s i d e t h e O r d e r o f D i s m i s s a l . T h i s h a r d s h i p i s 
somewhat a m e l i o r a t e d by t h e f a c t t h a t , i f t h e a l l e g a t i o n s o f 
c l a i m a n t ' s a f f i d a v i t a r e t r u e , she has a cause o f a c t i o n i n a n 
o t h e r f o r u m by w h i c h she may v i n d i c a t e h e r r i g h t s . 

ORDER 

The P r e s i d i n g R e f e r e e ' s O r d e r o f D i s m i s s a l d a t e d September 10, 
1981 i s a f f i r m e d . 
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ESTHER FREY, C l a i m a n t WCB 80-06584 
R o l f Olson, C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by B o a r d Members Barnes and M c C a l l i s t e r . 

The SAIF C o r p o r a t i o n r e q u e s t s B o a r d r e v i e w o f R e f e r e e M a n n i x ' s 
o r d e r w h i c h a w a r d e d c l a i m a n t 60 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r - , 
t i a l d i s a b i l i t y f o r h e r back i n j u r y , t h a t b e i n g an i n c r e a s e o f 50 
p e r c e n t f r o m t h e December 17, 197 9 D e t e r m i n a t i o n O r d e r . SAIF c o n 
t e n d s t h a t t h e R e f e r e e ' s award i s e x c e s s i v e . C l a i m a n t a l l e g e s she 
i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

C l a i m a n t , age 58, was e m p l o y e d by E d i g e r F u r n i t u r e where on . 
A p r i l 17, .1978 she s u f f e r e d a back i n j u r y w h i l e l i f t i n g wooden 
c h u r c h f u r n i t u r e , t h e e m p l o y e r ' s p r i n c i p a l p r o d u c t . A D e t e r m i n a 
t i o n O r d e r i s s u e d December 17, 1989 awarded c l a i m a n t 10 p e r c e n t 
u n s c h e d u l e d , p e r m a n e n t p a r t i a l d i s a b i l i t y . A t t h e March 3, 1981 
h e a r i n g , t h e R e f e r e e f o u n d t h a t a l t h o u g h c l a i m a n t was n o t perma
n e n t l y and t o t a l l y d i s a b l e d f r o m p e r f o r m i n g w o r k a t a s u i t a b l e and 
g a i n f u l o c c u p a t i o n , t h a t she had s e r i o u s and a d v e r s e s o c i a l / v o c a 
t i o n a l f a c t o r s t o t h e e x t e n t t h a t an award, o f 6 0 p e r c e n t u n s c h e 
d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y was j u s t i f i e d . 

We a g r e e w i t h t h e R e f e r e e t h a t t h e c l a i m a n t has s o c i a l / v o c a 
t i o n a l f a c t o r s w o r k i n g a g a i n s t h e r , b u t we f i n d t h a t t h o s e f a c t o r s 
a r e n o t so s e r i o u s as t o w a r r a n t an award o f 60 p e r c e n t u n s c h e d u l e d 
p e r m a n e n t p a r t i a l d i s a b i l i t y . T a k i n g . i n t o c o n s i d e r a t i o n t h e G u i d e 
l i n e s f o r t h e R a t i n g o f U n s c h e d u l e d P ermanent D i s a b i l i t y , OAR 
436-65-600 e t . s e q . , we make t h e f o l l o w i n g f i n d i n g s . 

T u r n i n g f i r s t t o i m p a i r m e n t as r e q u i r e d u n d e r OAR 4 3 6 - 6 5 - 6 0 1 ( 1 ) 
t h e m o s t r e c e n t s p i n a l r a n g e s o f m o t i o n f o r t h e c l a i m a n t a r e g i v e n 
i n t h e O c t o b e r 1 , 1980 c h a r t n o t e s as f o l l o w s , w i t h a p p r o p r i a t e p e r 
c e n t a g e o f i m p a i r m e n t : 

F l e x i o n 60° 6% 
E x t e n s i o n 10° 1 % 
R t . L a t e r a l F l e x i o n 10° 2% 
L t . L a t e r a l F l e x i o n 10° 2% 
R t . R o t a t i o n 20° 2% 
L t . R o t a t i o n 20° 2% 

The c o m b i n e d t o t a l i s e q u a l t o a w h o l e p e r s o n i m p a i r m e n t o f .15 p e r 
c e n t . Added t o t h i s i s 5 p e r c e n t f o r e x c i s i o n o f a d e r a n g e d d i s c . 
T h i s r e p r e s e n t s a c o m b i n e d i m p a i r m e n t o f 19. 

The s e c o n d f a c t o r t o c o n s i d e r i s age under" OAR 436-65-602. 
Range o f i m p a c t f o r t h e age f a c t o r i s c a l c u l a t e d f r o m -10 t o +10. 
S i n c e c l a i m a n t was 58 a t t h e t i m e o f h e r i n j u r y , a maximum v a l u e o f 
+10 i s a s s i g n e d t o t h i s f a c t o r . 

E d u c a t i o n u n d e r OAR 436-65-603 i s n e x t c o n s i d e r e d . The r e c o r d 
i n d i c a t e s t h a t c l a i m a n t has an e l e v e n t h g r a d e e d u c a t i o n a l o n g w i t h 
two a d d i t i o n a l y e a r s o f " B i b l e S c h o o l . " G i v i n g t h e c l a i m a n t t h e 
b e n e f i t o f t h e d o u b t , we f i n d t h a t h e r e d u c a t i o n w o u l d more p r o p 
e r l y be c o n s i d e r e d t w e l f t h g r a d e l e v e l r a t h e r t h a n t h i r t e e n t h . 
T h e r e f o r e a v a l u e o f z e r o i s a s s i g n e d t o t h i s f a c t o r . 
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T u r n i n g t o t h e w o r k e x p e r i e n c e f a c t o r u n d e r OAR 436-65-604, 
and u t i l i z i n g t h e U n i t e d S t a t e s D e p a r t m e n t o f L a b o r ' s D i c t i o n a r y 
o f O c c u p a t i o n a l T i t l e s , i t w o u l d a p p e a r t h a t t h e j o b t i t l e m o s t 
a p p r o p r i a t e t o t h e c l a i m a n t , b a s e d on i n f o r m a t i o n i n t h e r e c o r d , 
w o u l d be t h a t o f f i n i s h p a t c h e r . The s p e c i f i c v o c a t i o n a l p r e p a r a 
t i o n t i m e f o r t h i s o c c u p a t i o n i s t h i r t y d a ys t o s i x mo n t h s , w h i c h 
c o r r e l a t e s t o a v a l u e o f +3 u n d e r s u b s e c t i o n (4) o f t h e above men
t i o n e d r u l e . 

OAR 436-65-605 r e q u i r e s c o n s i d e r a t i o n o f a d a p t a b i l i t y t o l e s s 
s t r e n u o u s l a b o r . The D i c t i o n a r y o f O c c u p a t i o n a l T i t l e s i n d i c a t e s 
c l a i m a n t ' s w o r k i s c o n s i d e r e d medium s t r e n g t h . The r e c o r d i n d i c a t e s 
t h a t c l a i m a n t ' s r e s i d u a l f u n c t i o n a l c a p a c i t y i s somewhere i n t h e 
r a n g e o f l i g h t , w h i c h c a r r i e s a v a l u e o f +5, t o s e d e n t a r y , w h i c h 
c a r r i e s a v a l u e o f +15. A g a i n , g i v i n g c l a i m a n t t h e b e n e f i t o f t h e 
d o u b t , we s p l i t t h e d i f f e r e n c e and a s s i g n a v a l u e o f +10. 

M e n t a l c a p a c i t y i s t h e n e x t f a c t o r u n d e r OAR 436-65-606. The 
R e f e r e e j u d g e d c l a i m a n t t o be o f a v e r a g e i n t e l l i g e n c e . S i n c e t h e r e 
i s no i n d i c a t i o n t o t h e c o n t r a r y i n t h e r e c o r d , we a s s i g n a v a l u e 
o f z e r o t o t h i s f a c t o r . ' ' ; < • ' 

E m o t i o n a l and p s y c h o l o g i c a l c o n d i t i o n s may c o n t r i b u t e t o i n c a 
p a c i t y t o p e r f o r m i n an o c c u p a t i o n a l s e t t i n g . OAR 436-65-607. Dr. 
Don P o u l s o n , M.D., n o t e d i n h i s O c t o b e r 2, 1979 r e p o r t t h a t he f e l t 
c l a i m a n t was d e m o n s t r a t i n g a m o t i v a t i o n p r o b l e m , and t h a t she had 
c o n v i n c e d h e r s e l f t h a t she c o u l d n o t go back t o h e r o r i g i n a l w o r k . 
T e s t i m o n y a t t h e h e a r i n g i n d i c a t e d c l a i m a n t had n o t a t t e m p t e d t o 
f i n d w o r k o f any k i n d s i n c e h e r i n j u r y . S u b s e c t i o n (6) o f t h e above 
m e n t i o n e d r u l e a l l o w s m i n u s v a l u e o f up t o -25 f o r w o r k e r s u n w i l l i n g 
t o a d j u s t t o t h e i r i n j u r i e s . S i n c e t h e e v i d e n c e on t h i s , i s s u e i s 
somewhat m a r g i n a l , we a g a i n r e s o l v e d o u b t i n f a v o r o f t h e c l a i m a n t 
and a s s i g n a v a l u e o f z e r o t o t h i s f a c t o r . 

L a b o r m a r k e t f i n d i n g s u n d e r OAR 436-65-608 a r e n e x t c o n s i d e r e d . 
The r e c o r d i n d i c a t e s t h a t t a k i n g i n t o c o n s i d e r a t i o n t h e f a c t o r s 
n o t e d a b o v e , t h a t c l a i m a n t c o u l d e x p e c t t o e n c o u n t e r m o d e r a t e t o few 
p o t e n t i a l o c c u p a t i o n a l o p p o r t u n i t i e s i n Oregon. T h i s means a r a n g e 
v a l u e f r o m +5 t o +15. C o m p r o m i s i n g , and a g a i n g i v i n g c l a i m a n t e v e r y 
b e n e f i t , we a s s i g n a v a l u e o f +10 t o t h i s f a c t o r . 

OAR 4 3 6 - 6 5 - 6 0 1 ( 3 ) n e x t r e q u i r e s t h a t i f a l l a s s i g n e d v a l u e s a r e 
p o s i t i v e , t h e y must be c o m b i n e d (as opposed t o a d d e d ) . The c o m b i n e d 
t o t a l i s base d on t h e f o r m u l a A% + B% ( 1 0 0 % - A % ) = c o m b i n e d v a l u e o f 
A% and B%. The t o t a l c o m b i n e d v a l u e i n t h i s case i s e q u a l t o 42. 
We c o n c l u d e t h a t an award o f 45 p e r c e n t u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y t o be more t h a n a d e q u a t e c o m p e n s a t i o n t o t h e c l a i m a n t f o r 
a r e l a t i v e l y n o n - s e r i o u s i n j u r y , evan c o n s i d e r i n g a d d i t i o n a l f a c t o r s 
s u c h as p a i n . 
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C l a i m a n t has a d d i t i o n a l l y r a i s e d t h e i s s u e o f p e r m a n e n t t o t a l 
d i s a b i l i t y . We f i n d a c o m p l e t e l a c k o f any m e d i c a l e v i d e n c e i n t h e 
r e c o r d t o even s u g g e s t as a p o s s i b i l i t y t h a t t h e c l a i m a n t i s perma
n e n t l y and t o t a l l y d i s a b l e d . On t h e c o n t r a r y , c l a i m a n t ' s p h y s i c a l 
i m p a i r m e n t a l o n e i s m i n i m a l . C l a i m a n t has a l s o f a i l e d t o demon
s t r a t e t h a t n o n - m e d i c a l f a c t o r s r e l a t i n g t o e a r n i n g c a p a c i t y a r e so 
s e r i o u s as t o w a r r a n t an award o f p e r m a n e n t t o t a l d i s a b i l i t y when 
c o m b i n e d w i t h t h e m e d i c a l f a c t o r s . I n any e v e n t , c l a i m a n t has 
f a i l e d t o c o m p l y w i t h ORS 656.206 (3) by f a i l i n g t o seek e m p l o y m e n t . 

. ORDER 

The R e f e r e e ' s o r d e r d a t e d March 5, 1981 i s m o d i f i e d . C l a i m a n t 
i s awarded 144 d e g r e e s f o r 45 p e r c e n t o f t h e s t a t u t o r y maximum f o r 
u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y . T h i s award i s i n l i e u o f , 
and h o t i n a d d i t i o n t o any p r e v i o u s a w ard. The r e m a i n d e r o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

JOSEPH E. HAMEL, Cl a i m a n t WCB 80-7173 
P o z z i , Wilson e t a l , C l a i m a n t ' s A t t o r n e y s J a n u a r y 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
R e v i e w e d by B o a r d Members Ba r n e s and M c C a l l i s t e r . 

The S A I F . C o r p o r a t i o n seeks B o a r d r e v i e w o f R e f e r e e M u l d e r ' s 
o r d e r w h i c h s e t a s i d e i t s d e n i a l and f o u n d c l a i m a n t ' s o c c u p a 
t i o n a l d i s e a s e c l a i m f o r h i s p s y c h o l o g i c a l c o n d i t i o n t o be com
p e n s a b l e . We r e v e r s e . 

C l a i m a n t was a s c h o o l t e a c h e r f o r more t h a n 20 y e a r s b e f o r e 
m a k i n g t h i s c l a i m . The R e f e r e e ' s f i n d i n g s a r e e m b a r r a s s i n g . They 
i n c l u d e : 

" D u r i n g t h e s p r i n g o f 198 0, a t s c h o o l , [ c l a i m a n t ] 
e x p e r i e n c e d s u c h as stomach u p s e t s and i n a b i l i t y 
t o s l e e p . " ( s i c ) 

A t e a c h e r ' s i n a b i l i t y t o s l e e p a t s c h o o l i s a n o v e l b a s i s f o r f i n d 
i n g a p s y c h o l o g i c a l c o n d i t i o n t o be a comp e n s a b l e o c c u p a t i o n a l d i s 
e a s e . 

T h e r e i s v i r t u a l l y no m e d i c a l e v i d e n c e t h a t s u g g e s t s c l a i m 
a n t s t e a c h i n g j o b c a u s e d h i s p s y c h o l o g i c a l c o n d i t i o n as d i s t i n 
g u i s h e d f r o m c l a i m a n t 1 s t e a c h i n g j o b m e r e l y b e i n g y e t a n o t h e r f o r u m 
i n w h i c h h i s p s y c h o l o g i c a l d i s e a s e m a n i f e s t e d i t s e l f . T h e r e i s 
o v e r w h e l m i n g e v i d e n c e o f nonwork c a u s a t i o n : c l a i m a n t ' s c o n c e r n 
a b o u t a v a r i e t y o f h e a l t h p r o b l e m s (a k i d n e y s t o n e , b o r d e r l i n e d i a 
b e t e s , r e c t a l b l e e d i n g ) ; s e x u a l p r o b l e m s ; m a r i t a l d i s c o r d ; d e p r e s 
s i o n a b o u t a f r i e n d ' s s u i c i d e ; and g e n e r a l c o n c e r n a b o u t a g i n g , 
t h a t we i n f e r f r o m t h e r e c o r d w o u l d be b e s t c h a r a c t e r i z e d as m a l e 
menopause. 

The R e f e r e e c i t e d o n l y P a t u t u c c i v . B o i s e Cascade, 8 Or App 
503 ( 1 9 7 2 ) . P a t u t u c c i i s an a c c i d e n t a l i n j u r y case t h a t has n o t h 
i n g t o do w i t h t h i s o c c u p a t i o n a l d i s e a s e c l a i m . The c o n t r o l l i n g 
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s t a n d a r d a t t h e time o f the R e f e r e e ' s d e c i s i o n was s t a t e d i n ORS 
6 5 6 . 8 0 2 ( 1 ) . T h a t s t a n d a r d has s i n c e been e l a b o r a t e d upon i n 
James v. S A I F , 290 Or 343 (1981) and Kay L. Murrens, WCB Case No. 
79-01573 (December 7, 1 9 8 1 ) . But even w i t h o u t t h e e l a b o r a t i o n of 
James and Murrens t h e R e f e r e e ' s d e c i s i o n was j u s t p l a i n wrong. 
With t h e e l a b o r a t i o n of James and Murrens, t h e R e f e r e e ' s d e c i s i o n 
i s even more o b v i o u s l y wrong. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 25, 198 0 i s r e v e r s e d . 

KENNETH HAMMONS, Cla i m a n t WCB 81-00648 
James F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y January 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

SAIF C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e H o w e l l ' s o r d e r 
w h i c h o r d e r e d t h a t t h e c l a i m f o r a g g r a v a t i o n of c l a i m a n t ' s l e f t 
knee c o n d i t i o n be remanded t o SAIF f o r a c c e p t a n c e and payment o f 
comp e n s a t i o n u n t i l c l o s u r e pursuant- t o ORS 656.268. SAIF c o n t e n d s 
t h a t c l a i m a n t d i d not c a r r y t h e burden of p r o v i n g any m a t e r i a l 
c o n t r i b u t i o n from t h e o n - t h e - j o b a c c i d e n t s i x y e a r s ago t o the 
p r e s e n t a r t h r i t i c c o n d i t i o n , and t h a t t h i s s i m p l y i s t h e n a t u r a l -
p r o g r e s s i o n of a p r e e x i s t i n g t o r n m e n i s c u s and a r t h r i t i s . 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 27, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $500 a s and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e , p a y a b l e by t h e c a r r i e r . 

KENNETH I V I E , C l a i m a n t WCB 80-04388 
Michael Strooband, C l a i m a n t ' s A t t o r n e y January 29, 1982 
D a r r e l l Bewley, Defense A t t o r n e y Order on Remand 

On r e v i e w of the Board's Order dat e d March 20, 1 9 8 1 , 
the C o u r t of A p p e a l s r e v e r s e d the B e a r d ' s Order and r e i n s t a t e d t h e 
Order of the R e f e r e e dated O c t o b e r 2, 1980. 

Now, t h e r e f o r e , the above-noted Board Order i s v a c a t e d , and 
the above-noted R e f e r e e ' s Order i s r e p u b l i s h e d ' a n d a f f i r m e d . 

I T I S SO ORDERED. 
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JACK JOHNSON, Claimant 
V i n c e n t I e r u l l i , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-09455 
Ja n u a r y 29, 1982 
Order on Review (Remanding) 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n r e q u e s t s Board r e v i e w of R e f e r e e 
Braverman's o r d e r s d a t e d F e b r u a r y 4 and 10, 1981 which o r d e r e d 
S A I F to pay f o r a l l m e d i c a l expenses i n c i d e n t a l to d i a g n o s t i c 
t r e a t m e n t recommended on December 15, 1980 u n t i l c l o s u r e , o r d e r e d 
payment of temporary t o t a l d i s a b i l i t y from December 18, 1980 u n t i l 
c l o s u r e , and o r d e r e d S A I F to pay c l a i m a n t ' s a t t o r n e y a f e e of $750 
f o r overcoming a de f a c t o d e n i a l , found c l a i m a n t not e n t i t l e d to 
temporary t o t a l d i s a b i l i t y b e n e f i t s from September 29, 1980. u n t i l 
December 18, 1980, found c l a i m a n t ' s c o n d i t i o n to be worse on or 
about December 15, 1980 and found the q u e s t i o n of e x t e n t of 
permanent p a r t i a l d i s a b i l i t y to be premature. C l a i m a n t 
c r o s s - r e q u e s t s r e v i e w of the F e b r u a r y 10, 1980 o r d e r c o n t e n d i n g 
e n t i t l e m e n t to temporary t o t a l d i s a b i l i t y b e n e f i t s b e g i n n i n g on 
September 29, 1980 r a t h e r than December 18, 1980. 

The o r i g i n a l a c c i d e n t o c c u r r e d i n 1976 when c l a i m a n t f e l l o f f 
a t r u c k and i n j u r e d h i s low back and l e f t hand. A D e t e r m i n a t i o n 
Order of F e b r u a r y 17, 1977 awarded c l a i m a n t . 15% u n s c h e d u l e d low 
back d i s a b i l i t y . The c u r r e n t c l a i m has i t s g e n e s i s i n a May 20, 
1980 r e p o r t of i n j u r y where c l a i m a n t a s s e r t s an a g g r a v a t i o n of the 
1976 i n j u r y . T h a t c l a i m was a c c e p t e d as d i s a b l i n g w i t h time l o s s 
payments b e g i n n i n g on May 12, 1980. Dr. Lawrence N o a l l ' s r e p o r t 
of June 24, 1980 diagnosed, l u m b o s a c r a l i n s t a b i l i t y s uperimposed on 
l u m b o s a c r a l j o i n t space narrowing and p r e d i c t e d r e c u r r e n t s p r a i n 
from time to time. C l a i m a n t was examined a t S A I F ' s r e q u e s t on 
August 22, 1980 by Dr. P a s q u e s i who found, "He has now improved to 
about the s t a t e tfnat he was when he was working b e f o r e the 
a g g r a v a t i o n and i n c r e a s e d symptoms which o c c u r r e d on May 12, 
1980." Dr. P a s q u e s i recommended c l a i m c l o s u r e . D r . . N o a l l 
c o n c u r r e d w i t h Dr. P a s q u e s i e x c e p t f o r h i s o p i n i o n on o v e r a l l 
impairment. A D e t e r m i n a t i o n Order of September 23, 1980 awarded 
temporary t o t a l d i s a b i l i t y b e n e f i t s from May 12, 1980 through 
August 22, 1980. 

C l a i m a n t was seen by Dr. N o a l l on September 29, 1980. Dr. 
N o a l l i n an October 2, 1980 l e t t e r to pr. B e n t l e y noted t h a t the 
c l a i m a n t was undergoing p h y s . i c a l t h e r a p y . A D e t e r m i n a t i o n Order 
on r e c o n s i d e r a t i o n i s s u e d on October 1, 1980 i n e x p l i c a b l y m o d i f i e d 
the temporary t o t a l d i s a b i l i t y award and a l l o w e d t i m e - l o s s 
b e n e f i t s through September 29, 1980. On December 15, 1980 
c l a i m a n t was examined by Dr. s n o d g r a s s who s p e c u l a t e d on the 
p o s s i b i l i t y of a h e r n i a t e d d i s c and f e l t t h a t he would be i n c l i n e d 
to o r d e r an electromyogram and/or myelogram but t h a t the c l a i m a n t 
was " p a n i c k e d " by the i d e a . 

As b e s t we u n d e r s t a n d t h i s c a s e , i t was c l a i m a n t ' s 
t h e o r y — a d o p t e d by the R e f e r e e — t h a t the December 1980 r e p o r t from 

T " S n o d c r ? ^ " was an a g g r a v a t i o n claim.. 
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We d i s a g r e e . ORS 656 .2.73( 1) p r o v i d e s t h a t a c l a i m a n t i s 
e n t i t l e d t o a d d i t i o n a l compensation i n c l u d i n g medical s e r v i c e s f o r 
worsened c o n d i t i o n s r e s u l t i n g from the o r i g i n a l i n j u r y . We do not 
c o n s t r u e Dr. Snodgrass' l e t t e r o f December 15, 1980 as an 
i n d i c a t i o n t h a t c l a i m a n t ' s c o n d i t i o n had i n any way worsened. He 
merely s p e c u l a t e d on the " p o s s i b i l i t y " of a h e r n i a t e d d i s c . There 
i s . n o i n d i c a t i o n t h a t c l a i m a n t a c t u a l l y had such a c o n d i t i o n a t 
the date o f the e x a m i n a t i o n . ' 

N e i t h e r do we c o n s i d e r the l e t t e r t o be a c l a i m f o r f u r t h e r 
m e dical s e r v i c e s under ORS 656.273(3). Dr. Snodgrass s t a t e s : " I 
would be i n c l i n e d t o o r d e r an electromyogram but the p a t i e n t t e l l s 
me...that he i s almost panicked a t the thought of needles and 
o p e r a t i o n s . " T h i s i s o n l y a st a t e m e n t of e q u i v o c a l f u t u r e i n t e n t 
c o n d i t i o n a l on the c l a i m a n t ' s a p p r o v a l , which at- t h a t p o i n t i n 
time had not been.secured. We, t h e r e f o r e / f i n d t h a t c l a i m a n t has 
f a i l e d t o make or e s t a b l i s h a c l a i m f o r a g g r a v a t i o n and i s not 
e n t i t l e d t o any. a d d i t i o n a l temporary t o t a l d i s a b i l i t y b e n e f i t s as. 
of t h e date of Dr. Snodgrass' l e t t e r s i n c e t h e r e i s no m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work. ORS 656 . 273 ( 6) . 

The Board a l s o d i s a g r e e s w i t h the Referee's award of a $750 
a t t o r n e y f ee t o c l a i m a n t ' s a t t o r n e y . Since we have found t h a t 
c l a i m a n t f a i l e d t o make a c l a i m f o r a g g r a v a t i o n , SAIF had n o t h i n g 
t o accept or deny. 

. We a l s o d i s a g r e e w i t h the Referee's f i n d i n g t h a t c l a i m a n t was 
not m e d i c a l l y s t a t i o n a r y as of December 15, 1980. As p r e v i o u s l y 
n o t e d , t h e r e i s no medical r e p o r t i n d i c a t i n g a worsened c o n d i t i o n 
s i n c e the c l o s i n g e x a m i n a t i o n r e p o r t of Dr. Pasquesi which found 
the c l a i m a n t t o be s t a t i o n a r y on August 22 , .1980. Claimant's 
c l a i m was t h e r e f o r e p r o p e r l y c l o s e d . 

ORDER 

The Referee's o r d e r s dated February 4 and 10, 1981 are 
r e v e r s e d . T h i s case i s remanded t o the Referee t o r u l e on the 
e x t e n t o f c l a i m a n t ' s permanent d i s a b i l i t y . 

-71-

http://is.no


B I L L E. JONES, C l a i m a n t ' s A t t o r n e y 
A l l e n T. Murphy, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 79-00924 
Jan u a r y 29, 1982 
Order on Review 

Reviewed by B o a r d Members Ba r n e s and M c C a l l i s t e r . 

The R e f e r e e e n t e r e d an o r d e r on A u g u s t 28, 1979. C l a i m a n t 
r e q u e s t e d r e v i e w and t h e SAIF C o r p o r a t i o n c r o s s - r e q u e s t e d r e v i e w . 
On A p r i l 15, 1980 t h e B o a r d e n t e r e d an O r d e r o f Remand. On May 9, 
1980 t h e B o a r d e n t e r e d an O r d e r on R e c o n s i d e r a t i o n . SAIF's a p p e a l 
f r o m t h o s e o r d e r s was d i s m i s s e d by t h e C o u r t o f A p p e a l s on t h e 
g r o u n d t h a t t h o s e o r d e r s were n o t f i n a l . J ones v . SAIF, 4 9 Or App 
543 (1980.). S u b s e q u e n t l y , on March 23, 1981 R e f e r e e W i l l i a m s 
e n t e r e d an "Amendment t o O p i n i o n and O r d e r . " 

I f o u r f i r s t p a r a g r a p h makes i t sound l i k e t h i s case i s com
p l e x , i t i s o n l y t h e t i p o f t h e i c e b e r g . To say t h a t t h i s c a s e 
i s now a mess w o u l d p r o b a b l y be t h e u n d e r s t a t e m e n t o f 1982,.even 
t h o u g h t h e new y e a r i s y e t young. 

T h i s c a s e was f i r s t b e f o r e t h e B o a r d on r e q u e s t s f o r r e v i e w 
by b o t h p a r t i e s . O n l y SAIF has r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s 
Amended O r d e r . As b e s t we u n d e r s t a n d i t , c l a i m a n t ' s c u r r e n t 
b r i e f seeks o n l y a f f i r m a n c e o f t h e R e f e r e e ' s Amended O r d e r . We 
t h u s deem t h i s case now b e f o r e us o n l y on SAIF's r e q u e s t f o r r e 
v i e w . 

I t i s h e a l t h y f o r b o t h i n d i v i d u a l s and i n s t i t u t i o n s t o a d m i t 
m i s t a k e s . The B o a r d ' s A p r i l 15, 1980 O r d e r o f Remand was a m i s 
t a k e . The B o a r d ' s May 9, 1980 O r d e r on R e c o n s i d e r a t i o n was a 
s e r i o u s m i s t a k e . I t s h o u l d be n o t e d t h a t b o t h o r d e r s were e n t e r e d 
a t a t i m e when one o f t h e t h r e e B o a r d member p o s i t i o n s was v a c a n t , 
w h i c h p r o d u c e d some u n i q u e p r o b l e m s . H a v i n g a d m i t t e d t h o s e p r i o r -
m i s t a k e s , however, t h e q u e s t i o n now i s w h e t h e r Humpty Dumpty c a n 
be p u t back t o g e t h e r a g a i n . 

We f i n d SAIF's b r i e f i n s t r u c t i v e r e g a r d i n g t h e d e s i r a b i l i t y 
o f s p e c i f i c w o r d i n g i n remand o r d e r s and r e g a r d i n g t h e g e n e r a l 
p r o b l e m o f t h e scope o f t h e R e f e r e e ' s a u t h o r i t y f o l l o w i n g a remand 
f r o m t h e B o a r d . The l a t t e r p o i n t d e s e r v e s f u l l e r a t t e n t i o n i n t h e 
c o n t e x t o f amendments t o t h e B o a r d ' s p r o c e d u r a l r u l e s . 

The r e m a i n i n g v i a b l e i s s u e s a r e t h e e x t e n t oL: claimant:'::; d i s 
a b i l i t y and w h e t h e r SAIF i s e n t i t l e d t o an o f f s e t f o r t e m p o r a r y 
t o t a l d i s a b i l i t y b e n e f i t s p a i d b e t w e e n A u g u s t , 1979 and M a r c h / 
1 9 8 1 , a g a i n s t c l a i m a n t ' s p e r m a n e n t d i s a b i l i t y a w a r d. On t h e f i r s t 
p o i n t , we a g r e e w i t h and a d o p t t h e R e f e r e e ' s a n a l y s i s r e g a r d i n g 
t h e e x t e n t o f c l a i m a n t ' s d i s a b i l i t y . 

SAIF p a i d t e m p o r a r y t o t a l d i s a b i l i t y t o c l a i m a n t b e t w e e n 
A u g u s t , 1979 and Marc h , 1981 p u r s u a n t t o t h e B o a r d ' s p r i o r O r d e r 
o f Remand and O r d e r on R e c o n s i d e r a t i o n . . Those o r d e r s a r e n o t 
f i n a l , J o nes v . SAIF, s u p r a . and t h u s a r e s u b j e c t t o f u r t h e r c o n 
s i d e r a t i o n a t t h i s t i m e . The o n l y s t a t e d r e a s o n s f o r t h e B o a r d ' s 
p r i o r award o f a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y w a s , " t o p r e -

-72-



s e r v e t h e s t a t u s quo" and because c l a i m a n t "was n o t v o c a t i o n a l l y 
s t a t i o n a r y . " N e i t h e r s t a t e m e n t has any p r e s e n t l y i d e n t i f i a b l e 
l e g a l f o u n d a t i o n . T e m p o r a r y t o t a l d i s a b i l i t y i s p a y a b l e when a 
c l a i m a n t i s n o t m e d i c a l l y s t a t i o n a r y o r i_s p a r t i c i p a t i n g i n an 
a u t h o r i z e d p r o g r a m o f v o c a t i o n a l r e h a b i l i t a t i o n . Between A u g u s t , 
1979 and Ma r c h , 1981 c l a i m a n t Was m e d i c a l l y s t a t i o n a r y and was n o t 
i n an a u t h o r i z e d r e h a b i l i t a t i o n p r o g r a m . 

The B o a r d has r u l e d t h a t i t s R e f e r e e s have a d u t y t o c o r r e c t 
an e r r o r i n a D e t e r m i n a t i o n O r d e r when r e q u e s t e d . D a v i d S. 
H u n t e r , WCB Case No. 80-02213 (September 25, 1 9 8 1 ) ; L e s l e y L. 
R o b b i n s , WCB Case No. 79-04284 (June 30, 1 9 8 1 ) . By p a r i t y o f 
r e a s o n i n g , t h e B o a r d l i k e w i s e has a d u t y t o c o r r e c t an e r r o r i n 
i t s p r i o r n o n f i n a l o r d e r s when r e q u e s t e d . SAIF h e r e r e q u e s t s t h a t 
we c o r r e c t o u r p r i o r e r r o n e o u s a w a r d o f t e m p o r a r y t o t a l d i s a b i l i t y 
b e t w e e n A u g u s t , 1979 and March, 1 9 8 1 . Wc s h a l l do so by a l l o w i n g 
t h e o f f s e t SAIF s e e k s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A u g u s t 28, 1979 as amended by t h e 
R e f e r e e ' s o r d e r d a t e d March 23, 1981 i s m o d i f i e d . SAIF i s a l l o w e d 
t o o f f s e t t e m p o r a r y t o t a l d i s a b i l i t y b e n e f i t s p a i d t o c l a i m a n t be
twee n A u g u s t , 197-9 and March, 1981 a g a i n s t t h e p e r m a n e n t d i s a b i l i t y 
a w arded by t h e R e f e r e e ' s o r d e r s . I n a l l o t h e r r e s p e c t s , t h e 
R e f e r e e ' s o r d e r s a r e a f f i r m e d . 

DERRAL D. KELLEY, Claimant WCB 79-03359 
Steven Y a t e s , C l a i m a n t ' s A t t o r n e y January 29, 1982 
J e f f r e y Herman, A t t o r n e y Order on Review 
SAIF Corp L e g a l , Defense A t t o r n e y 
Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The employer, Murphy Logging Co., seeks Board r e v i e w o f 
Referee Baker's o r d e r which a f f i r m e d t h e June. 7, 1 9 7 8 
D e t e r m i n a t i o n Order which g r a n t e d c l a i m a n t compensation f o r 
permanent t o t a l d i s a b i l i t y f o r h i s i n j u r y o f September 1 3 , 1 9 7 5 . 

A l t h o u g h Murphy Logging's r e q u e s t f o r h e a r i n g and b r i e f on 
Board r e v i e w r e f e r s i n passi n g t o the e x t e n t o f c l a i m a n t ' s 
d i s a b i l i t y , t h e r e a l d i s p u t e i s between Murphy Logging and the 
SAIF C o r p o r a t i o n . Murphy Logging argues t h a t SAIF should n o t have 
accepted c l a i m a n t ' s c l a i m f o r h i s i n j u r y o f September 1 3 , 1 9 7 5 . 

The Board concludes i t has no j u r i s d i c t i o n over a d i s p u t e 
between an i n s u r e r and an i n s u r e d over whether a c l a i m s h o u l d or 
sh o u l d n o t have been accepted. Presumably, under t he terms o f the 
i n s u r a n c e c o n t r a c t , e i t h e r the i n s u r e r or the i n s u r e d i s e n t i t l e d 
t o make t h a t d e c i s i o n . Any d i s p u t e about whether t he d e c i s i o n was 
made c o r r e c t l y or not i s a m a t t e r o f c o n t r a c t or i n s u r a n c e law, 
not a matter' o f workers compensation 1-aw or a m a t t e r " i n which a 
worker's r i g h t t o r e c e i v e compensation, or t he amount t h e r e o f , i s 
d i r e c t l y i n i s s u e . " ORS 6 5 6 . 7 0 4 ( 2 ) . 

On the i s s u e o f e x t e n t o f d i s a b i l i t y , we a f f i r m and adopt t h e 
Referee's o r d e r . ORDER 

The Referee's o r d e r dated February 2 7 , 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s rendered on B o a r d 
r e v i e w , p a y a b l e b y Murphy Logging Co. 
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WILLIAM J . McCUIN, Cl a i m a n t , WCB 80-08815 
D. Kevin C a r l s o n , C l a i m a n t ' s A t t o r n e y January 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t has r e q u e s t e d Board r e v i e w of R e f e r e e L e a d y ' s 
o r d e r w h i c h approved t h e S A I F C o r p o r a t i o n ' s August 26, 1980 d e n i a l 
of h i s back i n j u r y c l a i m . The R e f e r e e found n e i t h e r t h e c l a i m a n t 
nor h i s employer c r e d i b l e . The i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

C l a i m a n t , who i s 19 y e a r o l d , t e s t i f i e d t h a t he i n j u r e d h i s 
back w h i l e r e t r i e v i n g a c h e m i c a l t o i l e t i n t h e H i l l s b o r o a r e a f o r 

> h i s employer. The employer t e s t i f i e d t h a t he had no u n i t s i n 
t h a t a r e a . The R e f e r e e d u r i n g t h e c o u r s e of the h e a r i n g i n d i c a t e d 
t h a t i t was h i s i n t e n t i o n t o keep the r e c o r d open f o r s u b m i s s i o n 
of a d d i t i o n a l e v i d e n c e on t h a t p o i n t . S u b s e q u e n t l y an a f f i d a v i t 
was produced from a Mr. John B a s t a s c h i n d i c a t i n g t h a t he r e n t e d a 
u n i t from the c l a i m a n t ' s employer and t h a t i t was removed from h i s 
p r o p e r t y on J u l y 23, 1980. The R e f e r e e r e f u s e d t o r e c e i v e t h e 
a f f i d a v i t i n e v i d e n c e , but d i d a p p a r e n t l y c o n s i d e r i t . 

The Board has d e t e r m i n e d t h a t the a f f i d a v i t s h o u l d have been 
r e c e i v e d i n t o e v i d e n c e . However, we do not f i n d i t s u f f i c i e n t t o 
overcome the R e f e r e e ' s f i n d i n g on c r e d i b i l i t y . The a f f i d a v i t does 
n o t h i n g more t h a n i n d i c a t e t h a t t h e u n i t i n q u e s t i o n was r e n t e d 
from t h e c l a i m a n t ' s employer and removed on J u l y 23, 1980, one of 
the t h r e e p o s s i b l e d ays w h i c h the c l a i m a n t m a i n t a i n s h i s i n j u r y 
c o u l d have o c c u r r e d . I t does not i n d i c a t e who r e t r i e v e d t h e u n i t 
on J u l y 23, nor does i t s e r v e to c l a r i f y the c l a i m a n t ' s vague 
t e s t i m o n y . We a g r e e w i t h t h e R e f e r e e t h a t even c o n s i d e r i n g the 
a f f i d a v i t , s p e c u l a t i o n i s s t i l l r e q u i r e d i n o r d e r t o f i n d f o r t h e 
c l a i m a n t . 1 I t irs up t o the c l a i m a n t to s a t i s f y h i s burden of p r o o f . 
We d e c l i n e t o s u b s t i t u t e s p e c u l a t i o n f o r f a c t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1981 i s a f f i r m e d . 
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BENETTA A. McKINLEY, Claimant 
Robert Muir, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-00386 & 80-08575 
Jan u a r y 29, 1982 
Order on Review 

R e v i e w e d by B o a r d Members Ba r n e s and L e w i s . 

SAIF C o r p o r a t i o n seeks B o a r d r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r w i t h one ex
c e p t i o n . 

C l a i m a n t s u s t a i n e d w h a t was a c c e p t e d as a c ompensable i n d u s 
t r i a l i n j u r y i n December, 1979. T h a t c l a i m was e v e n t u a l l y c l o s e d 
by D e t e r m i n a t i o n O r d e r i s s u e d , i n May, 1980. T h i s , a g g r a v a t i o n c l a i m 
a r i s e s f r o m s u b s e q u e n t s u r g e r y p e r f o r m e d by Dr. E l l i s o n i n J u l y , 
1980. 

I n r u l i n g t h a t SAIF s h o u l d have a c c e p t e d t h i s a g g r a v a t i o n 
c l a i m , t h e R e f e r e e o r d e r e d c l a i m r e o p e n i n g e f f e c t i v e i n December, 
1979. T h i s may have been a t y p o g r a p h i c a l e r r o r . A l l o f t h e p r e - . 
May, 1980 r i g h t s and d u t i e s o f t h e p a r t i e s a r i s i n g f r o m t h e o r i g 
i n a l December., 1979 i n j u r y and c l a i m had been l i q u i d a t e d by t h e 
May, 1980 D e t e r m i n a t i o n O r d e r . 

C l a i m a n t ' s c l a i m s h o u l d t h u s be r e o p e n e d on h e r a g g r a v a t i o n 
a p p l i c a t i o n e f f e c t i v e J u l y 28, 1980, t h e d a t e o f t h e f i r s t m e d i 
c a l l y v e r i f i e d t i m e l o s s s u b s e q u e n t t o e n t r y o f t h e May, 1980 
D e t e r m i n a t i o n O r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 27, 1981 i s a f f i r m e d , e x c e p t 
t h a t t h e c l a i m r e o p e n i n g i s c o r r e c t e d t o J u l y 28, 1980. 

C l a i m a n t ' s a t t o r n e y i s awarded $300 as a t t o r n e y ' s f e e s f o r 
s e r v i c e s r e n d e r e d on B o a r d r e v i e w , p a y a b l e by SAIF. 
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DELMAR G. OLAND, Cl a i m a n t WCB 80-01796 & 80-02840 
W..D. B a t e s , C l a i m a n t ' s A t t o r n e y January 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Robert F. Walbe'rg, Defense A t t o r n e y 
Reviewed by B o a r d Members M c C a l l i s t e r and L e w i s . 

The e m p l o y e r seeks B o a r d r e v i e w o f R e f e r e e McSwain's o r d e r 
w h i c h a f f i r m e d t h e O r d e r o f t h e W o r k e r s C o m p e n s a t i o n D e p a r t m e n t 
d e c l a r i n g Rueben Mast a n o n - c o m p l y i n g e m p l o y e r ; s e t a s i d e t h e 
d e n i a l by t h e SAIF o f r e s p o n s i b i l i t y f o r c l a i m a n t ' s l e f t a n k l e ; 
g r a n t e d c l a i m a n t an award o f 128 d e g r e e s f o r 40% u n s c h e d u l e d d i s 
a b i l i t y and g r a n t e d an a w a r d o f 6.75 d e g r e e s f o r 5% l o s s o f t h e 
l e f t f o o t , and a t t o r n e y f e e s . 

The B o a r d a f f i r m s and a d o p t s t h e R e f e r e e ' s o r d e r . 

•ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 7, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $550 as and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e , p a y a b l e by SAIF. 

FRED H. P0EHLER, Cl a i m a n t WCB 79-02665 
Dan 0 ' L e a r y , C l a i m a n t 1 s A t t o r n e y J a n u a r y 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
R e v i e w e d by B o a r d Members B a r n e s and M c C a l l i s t e r . 

The SAIF C o r p o r a t i o n s e e k s B o a r d r e v i e w o f R e f e r e e James' 
o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s 
ease c l a i m and remanded i t f o r a c c e p t a n c e and t h e payment o f bene
f i t s as r e q u i r e d by l a w . 

The c l a i m i s f o r a c o n d i t i o n v a r i o u s l y d e s c r i b e d i n t h e m e d i 
c a l r e p o r t s as s p i n a l a r t h r i t i s , ' s p o n d y l o s i s and d e g e n e r a t i v e d i s c 
d i s e a s e . The c l a i m i n c l u d e s c e r v i c a l l a m i n e c t o m i e s p e r f o r m e d i n 
November, 1978 and l u m b a r l a m i n e c t o m i e s p e r f o r m e d i n J a n a u r y , 
1979. 

From 1950 t o 1972 c l a i m a n t owned h i s own g a r a g e . He was p r i 
m a r i l y a s u p e r v i s o r , b u t d i d a c t u a l m e c h a n i c w o r k a b o u t 10% t o 15% 
o f t h e t i m e . From 1972 t o 1978 c l a i m a n t w o r k e d f o r t h i s e m p l o y e r 
as a s e r v i c e manager, a g a i n p r i m a r i l y a s u p e r v i s o r y p o s i t i o n . He 
d i d a c t u a l m e c h a n i c w o r k a b o u t 10% t o 20% o f t h e t i m e . 

The c o m p e n s a b i l i t y i s s u e depends on w h i c h o f t h e t w o m e d i c a l 
o p i n i o n s i s f o u n d t o be more p e r s u a s i v e . Dr. H o p k i n s , c l a i m a n t ' s 
t r e a t i n g p h y s i c i a n f o r 30 y e a r s , e x p r e s s e d t h e o p i n i o n t h a t c l a i m 
a n t ' s w o r k c a u s e d o r a g g r a v a t e d h i s s p i n a l c o n d i t i o n b e c a u s e t h e 
" t r i g g e r i n g e v e n t " was c l a i m a n t " r e p e a t e d l y w o r k i n g o v e r h e a d " w i t h 
h i s arms and " h y p e r e x t e n d i n g h i s n e c k " i n h i s w o r k as a m e c h a n i c . 
Dr. N o r t o n , SAIF's m e d i c a l c o n s u l t a n t , t e s t i f i e d t h a t t h e e t i o l o g y 
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of s p o n d y l o s i s i s unknbwn; t h a t .the. most p r e v a l e n t c a u s e of c l a i m 
a n t ' s d i s e a s e i s the a g i n g p r o c e s s ; t h a t o t h e r s u s p e c t e d f a c t o r s 
i n c l u d e h e r e d i t y and metabolism; t h a t the w e a r - a n d - t e a r t h e o r y i s 
no l o n g e r a c c e p t e d ; and t h a t i n a r e v i e w of m e d i c a l l i t e r a t u r e , he 
c o u l d f i n d no mention of "mechanics syndrome." Dr. Norton s t a t e d 
t h a t once c l a i m a n t ' s u n d e r l y i n g d i s e a s e r e a c h e d a c e r t a i n s t a t e 
where v e r t e b r a e s u r f a c e s were d e t e r i o r a t e d and/or motion i m p a i r e d , 
then work a c t i v i t y c o u l d "produce symptoms, but t h e r e was no s u p p o r t 
i n m e d i c a l l i t e r a t u r e f o r the t h e o r y t h a t work a c t i v i t y c o u l d , o r 
d i d , c a u s e or a g g r a v a t e c l a i m a n t ' s u n d e r l y i n g d i s e a s e . 

We c a n n o t say, a s we must i n o r d e r f o r c l a i m a n t to have s u s 
t a i n e d h i s burden o f p r o o f , t h a t Dr. Hopkins' o p i n i o n i s t h e more 
p e r s u a s i v e . 

. I t c o u l d be s a i d t h a t Dr. Hopkins has an advantage i n b e i n g 
c l a i m a n t ' s t r e a t i n g d o c t o r 'for 30 y e a r s , whereas Dr. Norton n e v e r 
even examined c l a i m a n t . However, t h e r e i s no d i s a g r e e m e n t he r e 
about t h e d i a g n o s i s , o n l y d i s a g r e e m e n t about c a u s a t i o n i n a com
p l e x m e d i c a l s i t u a t i o n . We see no r e a s o n t o d e f e r t o a t r e a t i n g 
d o c t o r on t h i s k i n d of q u e s t i o n of c a u s a t i o n . 

I n w e i g h i n g t h e r e s p e c t i v e o p i n i o n s o f D r s . Hopkins and Norton 
we l o o k t o r e l a t i v e e x p e r t i s e , knowledge of c l a i m a n t ' s work and t h e 
r e a s o n s g i v e n f o r t h e i r o p i n i o n s . ' . 

At f i r s t b l u s h i t would seem t h a t D r s . Hopkins and Norton have 
about e q u a l e x p e r t i s e , both b e i n g board c e r t i f i e d o r t h o p e d i c s u r - ' 
geons. However, Dr. Hopkins r e p e a t e d l y r e f e r r e d t o "mechanics 
syndrome" a s i f i t were a w e l l r e c o g n i z e d m e d i c a l c o n d i t i o n . Dr. 
Norton t e s t i f i e d he c o u l d f i n d no mention of such a c o n d i t i o n i n 
the m e d i c a l l i t e r a t u r e . When ask e d to c i t e any m e d i c a l p u b l i c a t i o n 
t h a t r e c o g n i z e d "mechanics syndrome," Dr. Hopkins was u n a b l e t o do 
so. On t h i s r e c o r d , t h e e x p e r t i s e edge goes t o Dr. Norton. 

: ;• Dr. Norton's knowledge o f c l a i m a n t ' s work a r o s e from a t t e n d i n g 
t h e h e a r i n g and h e a r i n g both c l a i m a n t and h i s employer t e s t i f y . We 
t h i n k i t i s f a i r t o assume t h a t c l a i m a n t gave a s complete a d e s c r i p 
t i o n of h i s work a t the h e a r i n g a s he e v e r gave to Dr. Hopkins. I t 
i s h a r d e r t o deduce the e x t e n t of Dr. Hopkins' knowledge of c l a i m 
a n t ' s work. Dr. Hopkins r e p e a t e d l y r e f e r r e d to c l a i m a n t "working 
o v e r h e a d " w i t h h i s arms and " h y p e r e x t e n d i n g h i s neck" w h i l e working 
a s a m e c h a n i c . ' N e i t h e r s t a t e m e n t r e f l e c t s an a c c u r a t e u n d e r s t a n d 
i n g of c l a i m a n t ' s work s i n c e 1950. S i n c e t h a t d a t e , c l a i m a n t has 
p r i m a r i l y been a s u p e r v i s o r , doing a c t u a l ' m e c h a n i c work.about 10% 
t o 20% o f t h e t i m e , about h a l f of w h i c h c l a i m a n t e s t i m a t e d i n v o l v e d 
working overhead; i n o t h e r words, overhead work about two t o f o u r 
hours a week. Dr. Hopkins o n l y c r e a t e d a d d i t i o n a l doubt about h i s 
knowledge of c l a i m a n t ' s work a c t i v i t i e s when he t e s t i f i e d he was 
aware c l a i m a n t was a s e r v i c e manager from 1972 t o 1978 and t h i s d i d 
not change h i s o p i n i o n . 

Moreover, i t i s u n c l e a r what " h y p e r e x t e n s i o n " meant t o Dr. 
Hopkins and whether i t had a n y t h i n g t o do w i t h c l a i m a n t ' s work. 
Dr. Norton t e s t i f i e d t h a t h y p e r e x t e n s i o n means beyond t h e normal 
range o f motion of t he neck, l i k e i n a w h i p l a s h s i t u a t i o n . Nothing 
i n c l a i m a n t ' s o r Dr. Hopkins' t e s t i m o n y d e s c r i b e s w o r k ' a c t i v i t y be
yond t h e normal range of motion of the neck. 
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T u r n i n g to t h e r e a s o n s g i v e n by the d o c t o r s f o r t h e i r o p i n i o n s , 
we f i n d Dr. Norton's o p i n i o n t h a t c l a i m a n t ' s c o n d i t i o n was a degen
e r a t i v e d i s e a s e p r i m a r i l y a s s o c i a t e d w i t h the a g i n g p r o c e s s t o be 
s u p p o r t e d by a w e l l - r e a s o n e d and d e t a i l e d e x p l a n a t i o n . By c o n t r a s t , 
o t h e r t h a n r e f e r e n c e s to mechanics syndrome, overhead work a l l of 
c l a i m a n t ' s l i f e and h y p e r e x t e n s i o n of c l a i m a n t ' s neck — a l l of 
which we have doubts about f o r r e a s o n s p r e v i o u s l y s t a t e d , Dr. 
Hopkins' o p i n i o n on c a u s a t i o n i s b a s i c a l l y c o n c l u s o r y w i t h o u t sup
p o r t i n g a n a l y s i s . See M-oe v. C e i l i n g Systems, 44 Or App 4 2 9 ( 1 9 8 0 ) . 
We note j u s t two e s p e c i a l l y troublesome p o i n t s about Dr. Hopkins' 
o p i n i o n . . Under Dr. Hopkins' t h e o r y t h a t c l a i m a n t ' s work a c t i v i t y 
c a u s e d or a g g r a v a t e d h i s u n d e r l y i n g d e g e n e r a t i v e d i s e a s e , i t would 
be l o g i c a l t o e x p e c t t h a t c l a i m a n t would have s u f f e r e d symptoms a t 
work, s u c h a s w h i l e he was "hyperextended," whatever t h a t means. 
But c l a i m a n t t e s t i f i e d he d i d not have any symptoms a t work — he 

. j u s t woke up one morning w i t h a s o r e neck. Second, d i s r e g a r d i n g . 
f o r a moment Dr. Norton's t e s t i m o n y t h a t c l a i m a n t ' s work a c t i v i t y 
c o u l d not have c a u s e d any of c l a i m a n t ' s s p i n a l d i s e a s e , i t does 

. not make any s e n s e t o us t h a t overhead work w i t h the arms and h y p e r 
e x t e n s i o n i n the c e r v i c a l a r e a c o u l d have caus e d or c o n t r i b u t e d t o 
lumbar s p o n d y l o s i s . 

Even i f the a p p l i c a b l e l e g a l s t a n d a r d r e q u i r e d o n l y t h a t work, 
a c t i v i t y be a m a t e r i a l c o n t r i b u t i n g c a u s e f o r an o c c u p a t i o n a l d i s 
e a s e c l a i m t o be compensable, we c o u l d not say on t h i s r e c o r d t h a t 
c l a i m a n t s u s t a i n e d even t h a t minimal burden o f p r o o f . . I n f a c t , 
however, t h e a p p l i c a b l e s t a n d a r d r e q u i r e s more. I n Kay L. Murrens, 
WCB C ase No. 7 9 - 0 1 5 7 3 (December 7, 1 9 8 1 ) , we r u l e d t h a t t h e n o t -
o r d i n a r i l y - s u b j e c t e d r e q u i r e m e n t of ORS 6 5 6 . 8 0 2 ( 1 ) means t h a t the 
w o rk-connected c a u s e o f a d i s e a s e must be the " s i g n i f i c a n t predom
i n a n t c a u s e " o f the d i s e a s e i n o r d e r f o r i t t o be compensable. 
Having f a i l e d t o e s t a b l i s h even m a t e r i a l c o n t r i b u t i n g c a u s e , c l a i m 
a n t n e c e s s a r i l y has not met the h i g h e r burden c o n t e m p l a t e d by . 
Murrens. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1 5 , 1 9 8 1 i s r e v e r s e d and the 
d e n i a l i s s u e d by the SAIF C o r p o r a t i o n d a t e d F e b r u a r y 1, 1 9 7 9 i s 
r e i n s t a t e d . 

JERRY REUST, C l a i m a n t WCB 80-00038 
J . David Kryger, C l a i m a n t ' s A t t o r n e y January 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order of Abatement 

The B o a r d has r e c e i v e d a m o t i o n f o r r e c o n s i d e r a t i o n o f i t s 
O r d e r on Review d a t e d J a n u a r y 1 1 , 1 9 8 2 . 

I n o r d e r t o a l l o w s u f f i c i e n t t i m e t o c o n s i d e r t h e m o t i o n , t h e 
above n o t e d Board o r d e r i s a b a t e d and t h e a p p e l l a n t 
i s r e q u e s t e d t o f i l e a r e s p o n s e t o t h e m o t i o n f o r - r e c o n s i d e r a t i o n 
w i t h i n t e n d a y s . 

I T IS SO ORDERED. 
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PATRICIA ST. ARNOLD, Claimant WCB 80-10093 
J e r r y E. G a s t i n e a u , C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
SAI F Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t s e e k s Board r e v i e w and t h e SAIF C o r p o r a t i o n 
c r o s s - r e q u e s t s r e v i e w . The c l a i m a n t d i d not f i l e a b r i e f on t h i s 
a p p e a l , but c o n t e n d s t h a t S A I F ' s d e n i a l of c o m p e n s a b i l i t y f o r her 
c a r p a l t u n n e l syndrome i s i n e r r o r . S A I F contends t h a t t h e 
a t t o r n e y f e e of $100 i s e x c e s s i v e . 

We a f f i r m t h e R e f e r e e ' s c o n c l u s i o n on t h e i s s u e of compen
s a b i l i t y . On t he i s s u e o f an e x c e s s i v e a t t o r n e y f e e , as r a i s e d by 
S A I F , we a g r e e . As p o i n t e d o u t i n i t s b r i e f , (and a t t a c h e d a r g u 
ment to t h e R e f e r e e on r e c o n s i d e r a t i o n ) , on the i s s u e of S A I F ' s 
r e f u s a l t o pay compensation, t h e r e was v e r y l i t t l e time expended 
a t t h e h e a r i n g as SAIF a d m i t t e d i t f a i l e d to pay. The t o t a l bene
f i t s t o c l a i m a n t f o r t h e compensation f o r temporary t o t a l d i s 
a b i l i t y p l u s t h e 25% p e n a l t y a s s e s s e d , amounts t o $78.75. B e c a u s e 
S A I F a d m i t t e d t o f a i l u r e t o pay f o r s i x days of time • l o s s , c l a i m 
a n t ' s a t t o r n e y was not r e q u i r e d t o devote any time t o t h i s i s s u e . 
T h e r e f o r e , we c o n c l u d e t h a t an a t t o r n e y ' s f e e o f $50 i s more i n 
k e e p i n g w i t h t h e c r i t e r i a s e t f o r t h i n Muncy v. S A I F , 19 Or App 
783 (1974) . 

ORDER 

The o r d e r of t h e R e f e r e e d a t e d June 9, 1981 i s m o d i f i e d . 
C l a i m a n t ' s a t t o r n e y i s g r a n t e d an a p p r o p r i a t e a t t o r n e y ' s f e e o f 
$50, p a y a b l e by S A I F . The remainder o f the R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

THELMA SINGLETON, Cl a i m a n t WCB 80-02000 
R i c k McCormick, C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
Margaret Leek L e i b e r a n , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The c l a i m a n t s e e k s Board r e v i e w of t h a t p o r t i o n of R e f e r e e 
Dariner's o r d e r which upheld the c a r r i e r ' s d e n i a l of c l a i m a n t ' s 
a g g r a v a t i o n c l a i m . 

We a f f i r m and adopt the R e f e r e e ' s o r d e r w i t h the f o l l o w i n g 
a d d i t i o n s . 

C l a i m a n t ' s o r i g i n a l back s t r a i n c l a i m was c l o s e d ' b y -
D e t e r m i n a t i o n Order', dat e d May 26, 1976 w i t h o u t an award of 
permanent d i s a b i l i t y . Between t h a t d a t e and c l a i m a n t ' s October 
1979 a g g r a v a t i o n c l a i m , c l a i m a n t had a s e r i e s of j o b s , most of . 
which were m o d e r a t e l y s t r e n u o u s . C l a i m a n t was a l s o i n v o l v e d i n 
s e v e r a l non-work i n c i d e n t s , d i s c u s s e d i n the b r i e f of the 
e m p l o y e r / r e s p o n d e n t a t pages 7-8 and i n c l a i m a n t ' s r e p l y b r i e f a t 
pages 2-4, which l o g i c a l l y c o u l d have c o n t r i b u t e d to or c a u s e d any 
worsened back c o n d i t i o n c l a i m a n t e x p e r i e n c e d i n l a t e 1979. 
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Claimant argues t h a t we should accept Dr. B r i n k ' s o p i n i o n o f 
a c a u s a l l i n k between c l a i m a n t ' s 1 9 7 6 minor back s t r a i n and her 
1 9 7 9 a l l e g e d l y worsened back c o n d i t i o n n o t w i t h s t a n d i n g the 
p h y s i c a l s t r e s s o f her i n t e r v e n i n g employment and n o t w i t h s t a n d i n g 
t h e p h y s i c a l s t r e s s o f t h e v a r i o u s non-work i n c i d e n t s mentioned 
above. Under the t o t a l i t y o f these c i r c u m s t a n c e s , we are s i m p l y 
not. persuaded by Dr. B r i n k ' s o p i n i o n . 

The Court of Appeals issued i t s order on A p r i l 27, 1981 
r e v e r s i n g the Board's Order on Review ( e n t e r e d October 30, 1980) 
and remanding the c l a i m t o the Board f o r e n t r y of an o r d e r ; 

The Gourt subsequently issued an .order on c l a i m a n t ' s p e t i t i o n 
f o r a t t o r n e y f e e s , remanding t o the Board f o r an award o f a t t o r n e y 
f e e s ; 

The Board has now r e c e i v e d the c o u r t ' s Judgment and Mandate 
issued October 29, 1981 and has been p r o v i d e d w i t h s u f f i c i e n t 
i n f o r m a t i o n from c l a i m a n t ' s a t t o r n e y t o form the b a s i s f o r 
assessment of an a t t o r n e y ' s f e e ; t h e r e f o r e 

Claimant i s awarded 70% o f the maximum a l l o w a b l e f o r 
unscheduled permanent p a r t i a l d i s a b i l i t y or 224 °; 

Claimant's a t t o r n e y i s a l l o w e d 25% of the a d d i t i o n a l 
compensation g r a n t e d c l a i m a n t by the order of the Referee dated 
May 6, 1980, not t o excee'd the sum of $2, 000, OAR 438-47-025; 

Claimant's a t t o r n e y i s a l l o w e d 25% of the a d d i t i o n a l 
compensation g r a n t e d c l a i m a n t by the order of the Court of 
A p p e a l s - - i .e. , 25% of 64° of. unscheduled permanent p a r t i a l , 
d i s a b i l i t y ; and c l a i m a n t ' s ' a t t o r n e y 1 s fee s h a l l be p a i d out oL and 
not i n a d d i t i o n t o c l a i m a n t ' s award of compensation. 

The Board has c o n s i d e r e d c l a i m a n t ' s c o n t e n t i o n t h a t the.Board 
sh o u l d award a fee pursuant t o OAR 438-47-055, which p r o v i d e s t h a t 
the c a r r i e r i s l i a b l e f o r payment of a reasonable a t t o r n e y ' s fee 
when the c a r r i e r r e q u e s t s Board review and the Refer'ee's award i s 
a f f i r m e d . See ORS 656.382(2).' Claimant's argument i s t h a t s i n c e 
the Court i n e f f e c t o r dered the Board t o r e i n s t a t e the Referee's 
o r d e r , the Board i s now e n t e r i n g an order a f f i r m i n g the Referee, 
and i t f o l l o w s t h a t c l a i m a n t ' s a t t o r n e y should be awarded a fee 
pursuant t o OAR 438-47-055.. 

ORDER 

The Referee's order dated February 2 7 , 1 9 8 1 i s a f f i r m e d . 

GAVIN L . SMITH, C l a i m a n t 
J . D a v i d K r y g e r , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 79-03191 
J a n u a r y 2 9, 1982 
O r d e r on Remand and P e t i t i o n f o r 
A t t o r n e y F e e s 
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This argument has some appeal by v i r t u e of the f a c t t h a t the 
Board's award of a fee i n a d d i t i o n t o , r a t h e r than out o f , 
compensation would b e n e f i t c l a i m a n t by e n a b l i n g him t o r e t a i n the 
e n t i r e amount of a d d i t i o n a l compensation awarded by the Court; 
however, we are of the o p i n i o n t h a t c l a i m a n t ' s c o n t e n t i o n , 
a l t h o u g h a p p e a l i n g , would r e s u l t i n a m i s a p p l i c a t i o n of the 
s t a t u t e s and a d m i n i s t r a t i v e r u l e s p e r t a i n i n g t o awards of a t t o r n e y 
f e e s . A c c o r d i n g l y , v/e d e c l i n e t o adopt c l a i m a n t ' s novel approach 
and i n s t e a d award an a t t o r n e y ' s fee out of the compensation. ORS 
656.286(2). 

I n assessing the amount of the fee awarded, ve have 
c o n s i d e r e d the i n f o r m a t i o n p r o v i d e d us i n c l a i m a n t ' s a t t o r n e y ' s 
a f f i d a v i t , -which r e c i t e s the amount of time expended i n 
r e p r e s e n t i n g c l a i m a n t b e f o r e the Board and the Court- of Appeals. 
See Roy D. Nelson, WCB Case No. 78-05469 ( A p r i l 6, 1981). I n view 
of t h e f a c t that- c l a i m a n t d i d not p r e v a i l b e f o r e the Board, the 
e f f o r t expended on Board review i s not i n c l u d e d as p a r t o f the 
assessment of the a t t o r n e y ' s f e e . 

ORDER 

Claimant i s awarded 224°, or 70% of the maximum a l l o w a b l e by 
law, f o r unscheduled permanent p a r t i a l d i s a b i l i t y . 

Claimant's a t t o r n e y i s awarded 25% of the inc r e a s e d 
compensation awarded by the Court of Appeals ( i . e . 64°) as an 
a t t o r n e y ' s fee f o r s e r v i c e s rendered i n r e p r e s e n t i n g c l a i m a n t 
b e f o r e t he c o u r t . 

TERRY L . STARBUCK, C l a i m a n t WCB 79-04425 
R u s s e l l D e F o r e s t , C l a i m a n t ' s A t t o r n e y J a n u a r y 2 9, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
B r i a n P o c o c k , A t t o r n e y 
Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The SAIF C o r p o r a t i o n seeks Board review of Referee W o l f f ' s 
o r d e r which: (1) Set as i d e SAIF's d e n i a l o f c o m p e n s a b i l i t y o f 
c l a i m a n t ' s a l l e g e d new i n j u r y c l a i m which was based on the t h e o r y 
of a new i n j u r y i n about January o f 1979 w h i l e w o r k i n g a t 
Northwest Q u a l i t y Cabinets (NQC); (2) a f f i r m e d a d e n i a l o f 
r e s p o n s i b i l i t y i s sued by Boise Cascade C o r p o r a t i o n (BC) on 
c l a i m a n t ' s a l l e g e d a l t e r n a t i v e a g g r a v a t i o n c l a i m which was based 
on a t h e o r y o f an a g g r a v a t i o n of c l a i m a n t ' s e a r l y 1978 back i n j u r y 
c l a i m made w h i l e w o r k i n g a t BC and accepted by BC as a 
n o n - d i s a b l i n g i n j u r y ; (3) awarded c l a i m a n t 40% permanent p a r t i a l 
unscheduled d i s a b i l i t y ; and (4) awarded a t t o r n e y f e e s . The i s s u e s 
SAIF r a i s e s on Board review have l i t t l e t o do w i t h the c o m p l e x i t y 
of t h i s case. 
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While wor k i n g a t BC, a s e l f - i n s u r e d employer, on A p r i l 13, 
1978 c l a i m a n t made a c l a i m f o r a back i n j u r y a t some p o i n t d u r i n g 
the p r i o r t h r e e months w i t h o u t s p e c i f i c i n c i d e n t or trauma. That 
c l a i m was accepted as n o n - d i s a b l i n g . Claimant was t r e a t e d 
c o n s e r v a t i v e l y by Dr. West. Claimant q u i t working a t BC i n June 
1978 f o r reasons u n r e l a t e d t o h i s back i n j u r y . A month or two 
l a t e r c l a i m a n t began work i n g f o r NQC. Claimant t e s t i f i e d t h a t h i s 
back was symptomatic t h r o u g h o u t 1978 and i n t o 1979, but i t was not 
u n t i l February of 1979 t h a t c l a i m a n t sought medical a t t e n t i o n from 
Dr. Yamodis, some nine months a f t e r h i s l a s t c o n s e r v a t i v e 
t r e a t m e n t by Dr. West. Dr. Yamodis d i s c o v e r e d a h e r n i a t e d d i s c a t 
L 4 - 5 which l e a d t o s u r g e r y on February 16, 1979. 

What f o l l o w e d b o r d e r s on the p r o c e d u r a l l y u n b e l i e v a b l e . 
Claimant f i r s t a s s e r t e d an a g g r a v a t i o n c l a i m a g a i n s t BC, which 
denied r e s p o n s i b i l i t y ( n o t c o m p e n s a b i l i t y ) on the ground t h a t 
c l a i m a n t had s u s t a i n e d a new i n j u r y w h i l e w o r k i n g for- NQC. So 
f a r , so good. Claimant then a s s e r t e d a new i n j u r y c l a i m a g a i n s t 
NQC. I t was then d i s c o v e r e d t h a t NQC was a non-complying employer 
and thus c l a i m a n t ' s new i n j u r y c l a i m was u l t i m a t e l y f o r w a r d e d t o 
SAIF f o r p r o c e s s i n g . On J u l y 1 1, 1979 SAIF denied c o m p e n s a b i l i t y 
( n o t j u s t r e s p o n s i b i l i t y ) . N e v e r t h e l e s s , and i n e x p l i c a b l y , on 
J u l y 23, 1979 the Compliance D i v i s i o n i s s u e d an o r d e r d e s i g n a t i n g 
SAIF as pa y i n g agent pursuant t o ORS 656.307. M a t t e r s were' then 
f u r t h e r c o m p l i c a t e d when the E v a l u a t i o n D i v i s i o n i s s u e d a 
D e t e r m i n a t i o n Order on October 9, 1979 awarding temporary and 
permanent d i s a b i l i t y t o c l a i m a n t on h i s new i n j u r y c l a i m then 
under SAIF's c o n t r o l even though t h a t c l a i m was then and had s i n c e 
J u l y been i n a denied s t a t u s . 

Can t h i s p u z z l e now be unraveled? We t h i n k so. We s t a r t 
w i t h a f i n d i n g t h a t c l a i m a n t s u f f e r e d no i n j u r y , new or o t h e r w i s e , 
w h i l e employed by NQC. Claimant u n e q u i v o c a l l y t e s t i f i e d t h e r e was 
no i n j u r y , trauma or onset of s i g n i f i c a n t l y i n c r e a s e d symptoms a t 
t h a t j o b ; r a t h e r , c l a i m a n t ' s s t o r y was one of g e n e r a l l y c o n s t a n t 
and g r a d u a l l y worsening back symptoms th r o u g h o u t 1978 and i n t o 
1979 f o l l o w i n g h i s accepted back i n j u r y c l a i m w h i l e w o r k i n g a t BC. 

Claimant's b r i e f on Board review argues f o r a f i n d i n g o f a 
new i n j u r y a t NQC based on the f o l l o w i n g r e a s o n i n g : (1) Drs. West 
and Yamodis opined t h a t c l a i m a n t s u s t a i n e d a new i n j u r y a t NQC; 
and (2) " a l t h o u g h c l a i m a n t cannot r e c a l l an i n j u r y s u s t a i n e d w h i l e , 
employed by [NQC, these medical o p i n i o n s ] based upon the 
a c q u a i n t a n c e s h i p w i t h the p a t i e n t , p a t i e n t ' s h i s t o r y and evidence 
gained on s u r g e r y can s u f f i c e t o e s t a b l i s h the occurence of such 
an event." Regardless of the a b s t r a c t m e r i t o f t h i s p r o p o s i t i o n , 
we are not persuaded here. The o p i n i o n s of Drs. West and Yamodis 
are not sup p o r t e d by any mean i n g f u l statement o f c l a i m a n t ' s 
h i s t o r y or o t h e r reasons. We w i l l not assume t h a t c l a i m a n t ' s 
h i s t o r y g i v e n t o h i s d o c t o r s was c o m p l e t e l y i n c o n s i s t e n t w i t h h i s 
t e s t i m o n y a t h e a r i n g . This r e c o r d cannot and does not s u p p o r t a 
f i n d i n g of a new i n j u r y a t NQC. 

There being no compensable c l a i m a g a i n s t NQC, r e p r e s e n t e d by 
SAIF as a non-complying employer, i t f o l l o w s t h a t the Compliance 
D i v i s i o n ' s ORS 656.307 or d e r dated J u l y 23, 1979 must be s e t a s i d e 
and f u r t h e r f o l l o w s t h a t the E v a l u a t i o n D i v i s i o n ' s D e t e r m i n a t i o n 
Order dated October 9, 1979 must be s e t a s i d e . 
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The next i s s u e i s whether c l a i m a n t has proven an a g g r a v a t i o n 
c l a i m a g a i n s t BC or whether h i s February 1979 back s u r g e r y i s not 
compensable a t a l l . We f i n d , the most p e r s u a s i v e medical r e p o r t s 
t o be E x h i b i t s 12, 14 and 57 a l l of which conclude t h a t c l a i m a n t ' s 
h e r n i a t e d d i s c most l i k e l y o r i g i n a t e d a t the time of h i s e a r l y 
1978 c l a i m w h i l e working a t BC. The reason given--and we f i n d i t 
c o g e n t — i s t h a t c l a i m a n t r e p e a t e d l y r e p o r t e d i n h i s t o r y t o a l l h i s 
d o c t o r s , as he t e s t i f i e d a t h e a r i n g , t h a t he had c o n s t a n t and 
worsening low back symptoms th r o u g h o u t 1978 and i n t o 1979 w i t h o u t 
any known.trauma or sudden i n c r e a s e of symptoms. Claimant has 
proven h i s a g g r a v a t i o n c l a i m a g a i n s t BC t o our s a t i s f a c t i o n . 

The f i n a l i s s u e i s whether the Referee e r r e d i n r a t i n g 
permanent d i s a b i l i t y . We conclude t h a t he d i d . There i s no 
m e d i c a l r e p o r t i n evidence t h a t even comes c l o s e t o being a 
" c l o s i n g r e p o r t " from which the e x t e n t of permanent d i s a b i l i t y can 
be d e t e r m i n e d . I n s t e a d , as i s understandable i n the c o n t e x t of 
t h i s case, a l l r e p o r t s focus p r i m a r i l y on the a g g r a v a t i o n versus 
new i n j u r y , BC versus NQC i s s u e . We f i n d no b a s i s i n the r e c o r d 
f o r r a t i n g permanent d i s a b i l i t y a t a l l , much l e s s s u p p o r t i n g the 
permanent d i s a b i l i t y award made by the Referee. 

ORDER 

The Referee's order dated August 29, 1980 i s r e v e r s e d and the 
f o l l o w i n g i s s u b s t i t u t e d i n i t s s t e a d : 

(1) Boise Cascade's d e n i a l of r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , dated May 11, 1979 i s s e t a s i d e and t h a t c l a i m 
i s remanded t o Boise Cascade f o r p r o c e s s i n g .and payment of 
b e n e f i t s as p r o v i d e d by law, except t h a t Boise Cascade s h a l l not 
pay temporary t o t a l d i s a b i l i t y compensation f o r any p e r i o d beyond 
June 18, 1979 unless and u n t i l so ordered by d u l y issued 
D e t e r m i n a t i o n Order i n accordance w i t h paragraph 4 of t h i s Order; 

(2) The SAIF C o r p o r a t i o n ' s d e n i a l on b e h a l f of Northwest 
Q u a l i t y C a b i n e t s dated J u l y 11, 1979 i s a f f i r m e d ; 

(3) Boise Cascade s h a l l reimburse the SAIF C o r p o r a t i o n f o r 
a l l b e n e f i t s p a i d pursuant t o the D e t e r m i n a t i o n Order dated 
October 9, 1979 and the Referee's order dated August 29, 1980; 

(4) The ORS 656.307 order of the Compliance D i v i s i o n dated 
J u l y 23, 1979 and the D e t e r m i n a t i o n Order of the E v a l u a t i o n s 
D i v i s i o n dated October 9, 1979 are s e t a s i d e ; 

(5) Boise Cascade s h a l l , w i t h i n 60 days of the date o f t h i s 
o r d e r , submit c l a i m a n t ' s a g g r a v a t i o n c l a i m t o the E v a l u a t i o n 
D i v i s i o n f o r c l o s u r e pursuant t o ORS 656.268; 

(6) Upon issuance of a D e t e r m i n a t i o n Order as contemplated 
by paragraph 5 of t h i s Order, Boise Cascade s h a l l be e n t i t l e d t o a 
s e t o f f f o r sums reimbursed t o the SAIF C o r p o r a t i o n pursuant' t o 
paragraph 3 o f t h i s Order; 

(7) The Referee's award of a $750 c l a i m a n t ' s a t t o r n e y ' s fee 
payable by Boise Cascade because o f - l a t e a e n i a l i s adopted by the 
Board s o l e l y because i t has a l r e a d y b.een p a i d . 
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NICOLAS E. TESORO, C l a i m a n t 
Hayes P. L a v i s , C l a i m a n t ' s A t t o r n e y 
M i l d r e d Carmack, D e f e n s e A t t o r n e y 

WCB 80-05277 
J a n u a r y 29, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The employer seeks Board review o f Referee Leahy's o r d e r 
which g r a n t e d c l a i m a n t compensation equal t o 192° f o r 60% 
unscheduled d i s a b i l i t y . The employer contends t h i s award i s 
e x c e s s i v e . 

C l a i m a n t i s a 6 3 - y e a r - o l d man r a i s e d and educated i n t h e 
P h i l l i p i n e I s l a n d s . He has been i n the U n i t e d S t a t e s f o r about 
e i g h t y e a r s except f o r about two y e a r s of t h a t time spent back i n 
h i s home c o u n t r y . He has c o l l e g e degrees i n Business A d m i n i s t r a 
t i o n a n d . i n C i v i l E n g i n e e r i n g . His p r i m a r y o c c u p a t i o n s have been 
i n the o f f i c e management f i e l d . He a l s o has e x p e r i e n c e as a 
marine s u r v e y o r . I n October 1979 c l a i m a n t was w o r k i n g f o r Bumble 
Bee Seafood when he was exposed t o smoke a t a f i r e i n the p l a n t . 
.The f i r e o c c u r r e d i n some p l a s t i c m a t e r i a l ; the r e c o r d does not 
r e v e a l the type of p l a s t i c . Over a t e n t o twenty minute t i m e 
span, w h i l e h e l p i n g e x t i n g u i s h the f i r e , he i n h a l e d q u a n t i t i e s o f 
smoke. 
By A p r i l 1980 Dr. Reich was of the o p i n i o n c l a i m a n t had developed 
b r o n c h i o l i t i s o b l i t e r a n s d i r e c t l y r e l a t e d t o smoke i n h a l a t i o n r e 
s u l t i n g i n "severe o b s t r u c t i v e a i r w a y d i s e a s e . " I n June 1980 Dr. 
Lawyer c o n f i r m e d Dr. Reich's d i a g n o s i s w i t h an o v e r a l l i m p r e s s i o n 
of "very severe a i r w a y o b s t r u c t i o n w i t h b o r d e r l i n e b r o n c h o d i l a t o r 
response." Dr. Lawyer r e p o r t e d s p i r o m e t r y t e s t s r e v e a l e d v i t a l 
c a p a c i t y o f 1.35 l i t e r s , 35% o f p r e d i c t e d , FEV-1 o f 1.51 l i t e r s , 
18% o f p r e d i c t e d . The c l a i m a n t complains of dyspnea even when a t 
r e s t , worse on a c t i v i t y . 

The s o l e i s s u e b e f o r e us i s the e x t e n t o f c l a i m a n t ' s 
unscheduled permanent p a r t i a l d i s a b i l i t y . 

There i s no q u e s t i o n t h a t c l a i m a n t . i s s e v e r e l y i m p a i r e d as a 
consequence o f the i n h a l a t i o n of smoke. We f i n d Dr. Lawyer's 
m e d i c a l f i n d i n g s p r o v i d e the b e s t d a t a upon which an impairment 
r a t i n g can be e s t a b l i s h e d under OAR 436-65-675. That r u l e s t a t e s : 

"Any documented impairment t o a body p a r t 
or system which i s not c o n s i d e r e d i n the 
f o r e g o i n g s e c t i o n s w i l l be r a t e d a c c o r d i n g 
t o the most c u r r e n t e d i t i o n of the American 
M e d i c a l A s s o c i a t i o n Guides t o the Evalua
t i o n o f Permanent Impairment, 1977 e d i t i o n , 
or o t h e r a u t h o r i t a t i v e m e d i c a l r e f e r e n c e . 
I n no case, however, w i l l such r e f e r e n c e s 
be used'where they c o n f l i c t w i t h the Oregon 
s t a t u t e s . " 

We do n o t go beyond the American M e d i c a l A s s o c i a t i o n Guides seek
in g a u t h o r i t a t i v e m e d i c a l r e f e r e n c e s ; such r e f e r e n c e , ..._y. i . . . i t , 
b u t we know o f none and the p a r t i e s have c i t e d none on the s u b j e c t 
of r e s p i r a t o r y impairment. We a l s o f i n d the 1977 e d i t i o n o f the 
AMA Guides i s the " l a s t e s t " e d i t i o n . 
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On page 75 o f the Guides i s found Table 8--Classes o f Res
p i r a t o r y Impairment. We f i n d c l a i m a n t i s a Class 4 based on the 
t e s t s of v e n t i l a t o r y f u n c t i o n and dyspnea. We h o l d t h a t c l a i m 
a n t ' s r e s p i r a t o r y impairment i s 60%. We f u r t h e r h o l d t h a t i t i s 
e n t i r e l y a p p r o p r i a t e f o r a l a y person t o apply m e d i c a l f i n d i n g s t o 
the a p p r o p r i a t e c r i t e r i a c o n t a i n e d i n the Guides. I t would be 
i n a p p r o p r i a t e f o r a l a y person t o make the m e d i c a l f i n d i n g s , t h a t 
i s , s u b s t i t u t e . l a y i n t e r p r e t a t i o n of v e n t i l a t o r y d a ta f o r t h a t o f 
the p h y s i c i a n ( i n t h i s case, Dr. Lawyer). 

Having found the c l a i m a n t ' s r e s p i r a t o r y impairment t o be 60%, 
we w i l l f a c t o r t h a t f i n d i n g i n t o the g u i d e l i n e s c o n t a i n e d i n OAR. 
436-65-600 thr o u g h 436-65-608 as f o l l o w s : Age 63 = +10; e d u c a t i o n 
( c o l - l e g e graduate) = -20; work experi e n c e (determined by the j o b 
c l a i m a n t had a t the time o f the i n j u r y ) = +3; a d a p t a b i l i t y (medium 
t o s e d e n t a r y ) = +15; mental c a p a c i t y (no evidence i n r e c o r d except 
s u c c e s s f u l c o m p l e t i o n o f two c o l l e g e degree programs) = 0; emo
t i o n a l and p s y c h o l o g i c a l = 0; l a b o r market f i n d i n g s (14% based on 
c l a i m a n t ' s o v e r a l l SV£> of 7 and GED o f 6) = +1. Combining the 50% 
impairment w i t h a l l o t h e r f a c t o r s produces 56% d i s a b i l i t y under 
t h e r u l e s . 

• A l t h o u g h c l a i m a n t has the o f f i c e management f i e l d s t i l l open 
t o him, h i s d i s a b i l i t y p r e c l u d e s him from a l a r g e segment o f the 
l a b o r market andJ:hus has a n e g a t i v e impact on h i s wage e a r n i n g 
c a p a c i t y . A r g u a b l y , c l a i m a n t i s not p r e c l u d e d from a l a r g e seg
ment o f h i s l a b o r market s i n c e h i s e x p e r i e n c e i s i n "management."' 
Nonetheless, c l a i m a n t i s p r e c l u d e d from a l l heavy work, v i r t u a l l y 
a l l medium work and a l a r g e p o r t i o n of l i g h t work. Taking a l l the 
evidence i n t o c o n s i d e r a t i o n , we conclude the 60% unscheduled p e r 
manent, p a r t i a l d i s a b i l i t y awarded by the Referee was p r o p e r . 

ORDER 

The Referee's o r d e r dated J u l y 10, 1981 i s a f f i r m e d . Claim
a n t ' s a t t o r n e y i s awarded $300 as and f o r a reasonable a t t o r n e y ' s 
f e e , payable by the c a r r i e r . 
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/'JERRY A. TRUITT, C l a i m a n t WCB 80-11076 
D a v i d H i t t l e , C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
M i l d r e d Carmack, D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

Claimant seeks Board review of Referee Daron's o r d e r which 
a f f i r m e d t he d e n i a l of c h i r o p r a c t i c s e r v i c e s between June 2 2 and 
September 2 6 , 1 9 8 0 . Claimant contends these t r e a t m e n t s r e s u l t 
from h i s compensable 1 9 7 2 i n j u r y ; the employer contends t he 
c o m p l a i n t s stem from a non-compensable p s y c h i a t r i c d i s o r d e r . 

The Board a f f i r m s and adopts the order of the Referee. 

ORDER 

The Referee's o r d e r dated J u l y 2 3 , 1 9 8 1 i s a f f i r m e d . 
ROBERT WHITE, C l a i m a n t WCB 81-00760 
E y o h l F. Malagon, C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
Ridgway K. F o l e y , J r . , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

Claimant seeks Board r e v i e w o f Referee Neal's o r d e r which 
awarded c l a i m a n t 2 0 . 2 5 degrees f o r 1 5 % l o s s o f h i s r i g h t f o o t . 
C l a i m a n t contends he i s e n t i t l e d t o an award o f compensation e q u a l 
t o a t l e a s t 6 7 . 5 degrees f o r 5 0 % l o s s o f f u n c t i o n o f the, r i g h t 
f o o t . 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated June 2 4 , 1 9 8 1 i s a f f i r m e d . 

JOHN D. W00DERS0N, C l a i m a n t WCB 80-04056 
P o z z i , W i l s o n e t a l , C l a i m a n t ' s A t t o r n e y s J a n u a r y 2 9, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Barnes and M c C a l l i s t e r . 

C l a i m a n t seeks Board r e v i e w o f Referee Neal's o r d e r which 
awarded an a d d i t i o n a l 8 0 degrees f o r a t o t a l award o f 1 1 2 degrees 
f o r 3 5 p e r c e n t unscheduled permanent p a r t i a l d i s a b i l i t y . C l a i m a n t 
contends e n t i t l e m e n t t o temporary t o t a l d i s a b i l i t y from May 5 , 
1 9 8 0 t h r o u g h August. 1 3 , 1 9 8 0 and t h a t h i s award o f permanent p a r r 
t i a l d i s a b i l i t y i s i n a d e q u a t e . 

The Board a f f i r m s and adopts t h e Referee's o r d e r . 

ORDER 

The Referee's o r d e r dated June 2 4 , 1 9 8 1 i s a f f i r m e d . 
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GOLDA J . WOODS, C l a i m a n t WCB 81-01194 
Mer t e n & S a l t v e i t , C l a i m a n t ' s A t t o r n e y s J a n u a r y 29, 1982 
F r a n k A. M o s c a t o , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e L e a h y ' s o r d e r w h i c h up
h e l d t h e e m p l o y e r ' s d e n i a l of compensation. C l a i m a n t c o n t e n d s the 
R e f e r e e ' s O p i n i o n and Order i g n o r e s c l a i m a n t ' s e v i d e n c e t h a t t h e r e 
was a s u f f i c i e n t l y c l o s e t e m p o r a l c o n n e c t i o n between t h e l i f t i n g of 
a 3 3 pound p a t i e n t " l o g book" and t h e o n s e t o f p a i n and i g n o r e s the 
m e d i c a l e v i d e n c e t h a t c l a i m a n t ' s e a r l i e r back s t r a i n was an e n t i r e l y 
d i f f e r e n t problem than h e r c u r r e n t h e r n i a t e d and b u l g i n g d i s c . 

The Board a f f i r m s and adopts t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 7, 1981 i s a f f i r m e d . 

JOHN Z0L0TAS, C l a i m a n t WCB 81-00017 
N i c h o l a s D. Z a f i r a t o s , C l a i m a n t ' s A t t o r n e y J a n u a r y 29, 1982 
K a t h e r i n e O ' N e i l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e F o s t e r ' s o r d e r w h i c h 
a f f i r m e d Crown Z e l l e r b a c h ' s d e n i a l ©f c a r p a l t u n n e l syndrome. C l a i m 
a n t c o n t e n d s t h e r e i s s u f f i c i e n t m e d i c a l t e s t i m o n y t o c a u s a l l y r e 
l a t e t h e c l a i m a n t ' s c a r p a l t u n n e l syndrome to h i s employment. 

The Board a f f i r m s and adopts the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 9, 1981 i s a f f i r m e d . 

HAZEL A. HINES, C l a i m a n t WCB 78-05355 
C h a r l e s S e a g r a v e s , C l a i m a n t ' s A t t o r n e y F e b r u a r y 3, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members Barnes and'McCallister. 

The SAIF seeks Board review of Referee Baker's order which 
found t h a t the d i s a b i l i t y award should, most a p p r o p r i a t e l y be assigned 
to the September 16, 1977 c l a i m and granted claimant an award of 112° 
f o r 35% unscheduled d i s a b i l i t y . 

We adopt the Referee's r e c i t a t i o n of the f a c t s as our own. 

We agree with the Referee t h a t the d i s a b i l i t y award i s properly 
p a r t of the September, 1977 claim. However, we agree with SAIF t h a t 
the award granted i s e x c e s s i v e . 
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Claimant had p r e - e x i s t i n g back problems. The d i a g n o s i s from 
the 1977 i n j u r y was acute lumbar s p r a i n . Claimant was t r e a t e d w i t h 
only t r a c t i o n , w ith no s u r g i c a l i n t e r v e n t i o n . Claimant was to per
form only l i g h t work because of the 1977 i n j u r y , but has i n f a c t r e 
turned to bus d r i v i n g , a l b e i t a mini bus. 

We conclude t h a t claimant's l o s s of wage earning c a p a c i t y r e 
s u l t i n g from the September, 1977 i n j u r y , to be 20% unscheduled d i s 
a b i l i t y . T h i s award i s based on an a p p l i c a t i o n of a l l the f a c t o r s 
r e l e v a n t to d i s a b i l i t y determination under OAR 436-65-680, e t . seq. 
and comparing t h i s case to other s i m i l a r c a s e s . 

ORDER 

The order of the Referee, dated January 14, 198 0 i s modified. 
Claimant i s hereby granted an award of 64° f o r 20% unscheduled d i s 
a b i l i t y . T h i s award i s i n l i e u of a l l p r i o r awards. The remainder 
of the Referee's order i s affirmed. 

GERALDINE REYNOLDS, C l a i m a n t Own Motion 81-0312M 
I n d u s t r i a l I n d e m n i t y , D e f e n s e A t t o r n e y December 7, 1981 

Own Mo t i o n O r d e r 
Claimant requests the Board to e x e r c i s e i t s own motion 

j u r i s d i c t i o n pursuant to ORS 656.278 and reopen her c l a i m for an 
al l e g e d worsened condition r e l a t e d to her i n d u s t r i a l i n j u r y of 
J u l y 3, 1975. Claimant's aggravation r i g h t s have expired. , 

Claimant, i n her request, i n d i c a t e d that she had been 
h o s p i t a l i z e d by Dr. B e r s e l l i i n September 1981. To date no report 
has been r e c e i v e d from Dr. B e r s e l l i . 

We conclude claimant i s e n t i t l e d to have her medical s e r v i c e s 
paid for by the c a r r i e r pursuant to ORS 656.245 for c o n d i t i o n s 
r e l a t e d to her J u l y 1975 i n j u r y . However, claimant i s not 
e n t i t l e d to have her c l a i m reopened as she has v o l u n t a r i l y r e t i r e d 
from the labor market and i s the r e f o r e no e n t i t l e d to compensation 
for temporary t o t a l d i s a b i l i t y . 

I T I S SO ORDERED^ 
GERALDINE REYNOLDS, C l a i m a n t Own Motion 81-0312M 
I n d u s t r i a l I n d e m n i t y , D e f e n s e A t t o r n e y J a n u a r y 12, 1982 

Amended Own Motion O r d e r 

The-Board i s s u e d i t s Own Motion Order i n the above e n t i t l e d 
m a t t e r on December 7, 19.81 and ord e r e d t he payment o f m e d i c a l 
s e r v i c e s t o be. p a i d by t h e c a r r i e r p u r s u a n t t o ORS 656.245. We 
d e c l i n e d t o reopen the c l a i m f o r the.payment o f compensation f o r 
temporary t o t a l d i s a b i l i t y because t h e l a c k o f i n f o r m a t i o n 
c o n c e r n i n g c l a i m a n t ' s e m p l o y a b i l i t y and concluded she had 
v o l u n t a r i l y r e t i r e d f rom t h e l a b o r market. 
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Claimant has requested t h a t ( w e r e c o n s i d e r . Based upon a 
r e c o n s i d e r a t i o n we f i n d t h a t the med i c a l evidence i n d i c a t e s t h a t 
c l a i m a n t ' s c o n t i n u i n g problems a r i s i n g o u t of her i n d u s t r i a l 
i n j u r y was i n p a r t t h e reason f o r her non-employment and f i n d she 
i s e n t i t l e d t o compensation f o r temporary t o t a l d i s a b i l i t y . 

C l aimant i s e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y commencing September 9, 1981 and u n t i l c l o s u r e i s 
a u t h o r i z e d p u r s u a n t t o ORS 656.278. 

IT IS SO ORDERED. 

GERALDINE REYNOLDS, C l a i m a n t Own Motion 81-0312M 
I n d u s t r i a l I n d e m n i t y , D e f e n s e A t t o r n e y F e b r u a r y 3, 1982 

D e n i a l o f R e c o n s i d e r a t i o n 
The Board has received a motion for r e c o n s i d e r a t i o n of i t s 

Amended Own Motion Order dated January 12, 1982. 

Having considered the motion, i t i s hereby denied. 

I T IS SO ORDERED. 

GERALDINE REYNOLDS, C l a i m a n t Own Motion 81-0312M 
I n d u s t r i a l I n d e m n i t y , D e f e n s e A t t o r n e y F e b r u a r y 3, 1982 

O r d e r t o Show C a u s e 
By Amended Own Motion Order dated January 12, 1982 the Board 

ordered cla i m a n t ' s c l a i m reopened commencing September 9, 1981. A 
copy of t h a t Amended Own Motion Order was duly mailed to 
I n d u s t r i a l Indemnity Company, the c a r r i e r r e s p o n s i b l e for 
claima n t ' s compensable i n j u r y of J u l y 3,1975. 

Claimant a d v i s e s the Board that I n d u s t r i a l Indemnity has not 
y e t made any payments of compensation as required by the Board's 
January 12, 1982 Amended Own Motion Order. 

NOW, THEREFORE, I T IS ORDERED that I n d u s t r i a l Indemnity 
Company show cause, i f any e x i s t s , by w r i t t e n response f i l e d with 
the Board w i t h i n ten days why the Board should not apply to the 
C i r c u i t Court for a c i t a t i o n of contempt because of the apparent 
r e f u s a l by I n d u s t r i a l Indemnity Company to comply with the Board's 
January 12, 1982 Amended Own Motion Order and/or why the Board 
should not now a s s e s s p e n a l t i e s pursuant to ORS 656.262(8). 
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MOUIN J . SALLOUM, C l a i m a n t WCB 80-08445 & 80-09601 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y F e b r u a r y 3, 1982 
I n d u s t r i a l I n d e m n i t y , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
M a r s h a l l Cheney, C l a i m a n t ' s A t t o r n e y 

Reviewed by Board Membeirs M c C a l l i s t e r and Lewis. 

The claimant.seeks Board review of Referee Gemmell's order 
which affirmed the SAIF's d e n i a l of August 29, 1980, approved the 
Determination Orders of February 22, 1980 and A p r i l 11, 1980 and 
remanded clai m a n t ' s c l a i m f o r an i n j u r y of August 7, 1974 to I n 
d u s t r i a l Indemnity w i t h compensation.for temporary t o t a l d i s a b i l i t y 
commencing A p r i l 9, 1981 and u n t i l c l o s u r e . i s a u t horized. 

The Board a f f i r m s and adopts the Referee's order. By a l e t t e r 
dated December 29, 1981 the respondent requested t h a t we address 
the i s s u e of c l a i m a n t ' s f a i l u r e to serve the p a r t i e s by h i s request 
for review. We have held by p r i o r Board order t h a t i f the p a r t y 
requesting review does not serve copies of the request on the 
opposite p a r t i e s , t h a t the Board's acknowledgement l e t t e r s u p p l i e s 
a c t u a l n o t i c e of the request f o r review. See Order on Reconsidera
t i o n of De n i a l of Motion to Dismiss, Michael J . King, WCB Case No. 
80-07413 (December 18, 1981). 

ORDER 

The Referee's order dated August 27, 1981 i s affirmed. 

RICHARD L . GALLAGHER, C l a i m a n t WCB 80-04447 & 8 0 - 0 1 9 8 0 
R o b e r t M u i r , C l a i m a n t ' s A t t o r n e y F e b r u a r y 4, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
S c o t t T e r r a l l , A t t o r n e y 

Reviewed by the Board en banc. 

The SAIF Corporation seeks Board review of Referee Mannix's 
order which concluded the episode of August 14, 1979 c o n s t i t u t e d 
an aggravation of Claimant's J u l y 1976 compensable i n j u r y and as 
such was SAIF's r e s p o n s i b i l i t y rather than a new i n j u r y for which 
American Hardware Mutual insurance (American) would be 
r e s p o n s i b l e . The only i s s u e r a i s e d i n SAIF's b r i e f i s i t s 
contention that the Referee erred i n not permitting a post^hearing 
d e p o s i t i o n of one of claimant's t r e a t i n g doctors. 

* We agree with the Referee's r e f u s a l to leave the record open 
for deposing Dr. L l e w e l l y n . SAIF denied claimant's aggravation 
c l a i m on February 19, 1980 a f t e r i n v e s t i g a t i o n that included a 
taped i n t e r v i e w with claimant. On March 31, 1980 Dr. L l e w e l l y n 
i s s u e d a n a r r a t i v e report which e s s e n t i a l l y ' e s p o u s e d the view t h a t 
claimant had'sustained an aggravation. For approximately the next 
y e a r , so f a r as t h i s r e c o r d r e f l e c t s , SAIF did nothing i n terms of 
discovery or case preparation as regards Dr. L l e w e l l y n . 

Then about e a r l y A p r i l 1981 the attorneys representing SAIF 
-and American agreed they would depose Dr. L l e w e l l y n i n h i s 
C o r v a l l i s o f f i c e on A p r i l 16, 1981. Subsequently, however, at the 
request of American's attorney, both defense attorneys agreed to 
depose Dr. L l e w e l l y n immediately a f t e r the hearing on A p r i l 28. 
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N o t w i t h s t a n d i n g t h i s p r i o r agreement,~ American' s a t t o r n e y 
o b j e c t e d a t the h e a r i n g t o l e a v i n g the r e c o r d open f o r t h e 
d o c t o r ' s d e p o s i t i o n . A f t e r p r e v i o u s c o o p e r a t i o n i n s c h e d u l i n g and 
r e s c h e d u l i n g t h e d e p o s i t i o n , t h i s f l i p - f l o p by American's a t t o r n e y 
demonstrates a t best l a c k o f p r o f e s s i o n a l c o n s i d e r a t i o n and a t 
w o r s t b l a t a n t gamesmanship. A l t h o u g h we do not countenance such 
a c t i o n s , we conclude t h a t SAIF's one-year delay i n d i s c o v e r y and 
case p r e p a r a t i o n s u p p o r t t h e Referee's - r e f u s a l t o keep t h e r e c o r d 
open f o r Dr. L l e w e l l y n ' s d e p o s i t i o n . 

SAIF i s c o r r e c t i n n o t i n g t h a t t h e Board encourages use o f 
d e p o s i t i o n s t o secure e x p e r t m e d i c a l and v o c a t i o n a l evidence. OAR 
436-83-400(5). But SAIF i g n o r e s OAR 436-83-315, which p r o v i d e s : 

"Each p a r t y s h a l l be prepared t o produce a t 
h e a r i n g a l l evidence t o e s t a b l i s h i t s 
case. P a r t i e s adverse t o a request f o r 
h e a r i n g s h a l l not be p e r m i t t e d t o d e l a y 
r e s o l u t i o n of t h e is s u e s except when 
con t i n u a n c e i s necessary t o achieve 
s u b s t a n t i a l j u s t i c e . " 

T h i s a d m i n i s t r a t i v e r u l e i s based on-ORS 656.283(6), which a l l o w s 
Referees t o conduct h e a r i n g s i n any manner which achieves 
s u b s t a n t i a l j u s t i c e . 

I n t h i s case, t h e Referee p r o p e r l y r u l e d t h a t keeping t h e 
r e c o r d open f o r t h e d e p o s i t i o n of a p h y s i c i a n whose r e p o r t s d a t e 
back t o 1976 and whose r e p o r t s u n i f o r m l y supported a f i n d i n g o f 
a g g r a v a t i o n a g a i n s t SAIF would n o t h e l p t o achieve s u b s t a n t i a l 
j u s t i c e . The Referee d i d not abuse h i s d i s c r e t i o n i n so r u l i n g . 
We r e i t e r a t e our d i s a p p r o v a l of the t a c t i c s o f American's 
a t t o r n e y . Yet SAIF's l a c k of case p r e p a r a t i o n f o r a year or more 
was even more e g r e g i o u s t h a n American's r e p u d i a t i o n o f i t s 
agreement t o p a r t i c i p a t e i n a p o s t - h e a r i n g d e p o s i t i o n . 

ORDER 

The Referee's o r d e r dated A p r i l 30, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 as a t t o r n e y f e e s f o r s e r v i c e s 
rendered on t h i s Board r e v i e w , payable by the SAIF C o r p o r a t i o n . 

BOARD MEMBER MCCALLISTER, CONCURRING: 

I concur w i t h the m a j o r i t y d i s p o s i t i o n of the case but would 
have done so by a f f i r m i n g t h e Referee w i t h o u t comment. 
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DONALD HOLCOMB, C l a i m a n t 
M a r t i n McKeown, C l a i m a n t ' s A t t o r n e y 
R. Ray H e y s e l l , D e f e n s e A t t o r n e y 

WCB 80-01090 
F e b r u a r y 4, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

The employer seeks Board review of Referee Peterson's order 
which granted claimant an award of permanent t o t a l d i s a b i l i t y 
r e t r o a c t i v e to December 18, 1979. The employer contends t h a t 
claimant i s not permanently and t o t a l l y d i s a b l e d and a l s o t h a t h i s 
v i s u a l d i s a b i l i t y was not caused or made worse by h i s i n d u s t r i a l 
i n j u r y . 

We a f f i r m and adopt the conclusion of the Referee with an 
a d d i t i o n a l comment. The employer, i n i t s b r i e f , s t a t e s : 

"Taking h i s age, h i s average l e a r n i n g 
a b i l i t i e s and the medical reports and 
p h y s i c a l r e s t r i c t i o n s t h at he has, coupled 

•With some very strong t r a n s f e r a b l e s k i l l s , 
make i t c l e a r t h at claimant could become 
employed." 

The Supreme Court i n Gettman y. SAIF, 289 Or 609 (1980) reversed 
the Board and Court of Appeals based on a statement about a c l a i m 
ant's " p o t e n t i a l for r e t r a i n i n g . " The Court concluded that the 
present tense language of ORS 656.206(1)(a) precludes c a n c e l l a t i o n 
of a permanent t o t a l d i s a b i l i t y award based upon a s p e c u l a t i v e 
f u t u r e change i n employment s t a t u s . We conclude i n t h i s case, as 
did the Court i n Gettman, supra, that the determination of whether 
claimant i s permanently and t o t a l l y d i s a b l e d must be based on 
c o n d i t i o n s e x i s t i n g a t the time of the determination. 

ORDER 

The Referee's order dated May 29, 1981 i s affirmed. Claim
a n t ' s attorney i s awarded $650 as and for a reasonable a t t o r n e y ' s 
fee, payable by the employer. 

GARY HUNTER, C l a i m a n t WCB 7 9 - 0 4 9 8 0 , 79-10169 & 79-10606 
MICHAEL LER0Y, C l a i m a n t F e b r u a r y 4, 1982 
D a n i e l D z i u b a , C l a i m a n t s ' A t t o r n e y O r d e r on Remand 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y 

On review of the Board's Order dated December 30, 1980. 
the Court of Appeals reversed the Board's Order and r e i n s t a t e d the 
Order of the Referee dated June 30, 1980. 

Now, t h e r e f o r e , the above-noted Board Order i s vacated, and 
the above-noted Referee's Order i s republished and affirmed. 

IT I S SO ORDERED. 
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CLAUDE LYON, C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-03328 
F e b r u a r y 4, 1982 
O r d e r on Revie w 

Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n seeks Board review o f Referee Johnson's 
o r d e r which g r a n t e d c l a i m a n t 60% unscheduled d i s a b i l i t y f o r the 
p s y c h o l o g i c a l consequences o f h i s 1974 l e f t arm i n j u r y . 

SAIF f i r s t c h a l l e n g e s t h e or d e r i s s u e d by Referee Peterson i n 
WCB Case No. 77-06675. I n t h a t case the Referee s e t a s i d e SAIF's 
p a r t i a l d e n i a l and found c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n , f i r s t 
t r e a t e d i n 1978, was a compensable a g g r a v a t i o n o f c l a i m a n t ' s 1974 
l e f t arm i n j u r y . I n an apparent a t t e m p t t o a v o i d a r a t h e r obvious 
and s e r i o u s res j u d i c a t a problem, SAIF argues w i t h o u t e x p l a n a t i o n 
or e l a b o r a t i o n t h a t Referee Peterson's order i n WCB Case No. 
77-06675 was an i n t e r i m , nonappealable o r d e r . We f i n d t o the 
c o n t r a r y . That o r d e r was a p p e a l a b l e . That order was not 
appealed. I t i s now res j u d i c a t a . 

I t i s p o s s i b l e t h a t Referee Peterson's order i n the p r i o r 
case may have been i n c o r r e c t . But the res j u d i c a t a d o c t r i n e 
p r o t e c t s t h e i n t e g r i t y and f i n a l i t y o f b o t h c o r r e c t and i n c o r r e c t 
p r i o r d e c i s i o n s . * 

We t u r n t o t h e q u e s t i o n of t h e e x t e n t o f c l a i m a n t ' s 
unscheduled d i s a b i l i t y because of h i s p s y c h o l o g i c a l c o n d i t i o n . 
The most r e c e n t D e t e r m i n a t i o n Order, dated A p r i l 23, 1980 awarded 
25% unscheduled d i s a b i l i t y . I n t h i s case, Referee Johnson 
i n c r e a s e d t h a t award t o 60% unscheduled d i s a b i l i t y . 

A l l d o c t o r s g e n e r a l l y agree t h a t c l a i m a n t had a t l e a s t l a t e n t 
p s y c h o l o g i c a l problems b e f o r e h i s 1974 l e f t arm i n j u r y . There was 
no s u g g e s t i o n t h a t these p s y c h o l o g i c a l problems were worsened by 
t h e 1974 i n j u r y u n t i l , f o u r years l a t e r , c l a i m a n t f i r s t went t o 
Dr. Luther on r e f e r r a l from h i s a t t o r n e y . Dr. Luther has p r o v i d e d 
a c t i v e p s y c h o l o g i c a l t r e a t m e n t s i n c e 1978 w i t h no apparent 
improvement i n c l a i m a n t ' s c o n d i t i o n . 

Claimant has not been employed s i n c e h i s 1974 arm i n j u r y nor 
has he sought any employment. He has been u n c o o p e r a t i v e i n t h e 
p a s t w i t h v o c a t i o n a l r e h a b i l i t a t i o n e f f o r t s . He was a b r i e f , 
r e l u c t a n t p a r t i c i p a n t a t t h e Pain C l i n i c e i t h e r unable or 
u n w i l l i n g t o wean h i m s e l f from Valium. Claimant i s p r e s e n t l y 
e n r o l l e d i n an a u t h o r i z e d program o f v o c a t i o n a l r e h a b i l i t a t i o n , 
s t u d y i n g t o be a m o t o r c y c l e mechanic u n t i l t h a t program ends i n 
June 1982. 

Claimant i s 32 years o l d w i t h average i n t e l l i g e n c e and a 
GED. He i s p r e c l u d e d from r e t u r n i n g t o h i s p r e - i n j u r y employment 
as a c a r p e n t e r due t o h i s l e f t arm i n j u r y a l o n e . The compensation 
g r a n t e d f o r c l a i m a n t ' s l e f t arm d i s a b i l i t y - i s not here i n q u e s t i o n . 
T h e r e f o r e , t h e s o l e i s s u e i s the permanent r e s i d u a l p s y c h o l o g i c a l 
d i s a b i l i t y and i t s e f f e c t upon c l a i m a n t ' s l o s s o f wage e a r n i n g 
c a p a c i t y . 
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I t i s d i f f i c u l t i f not impossible to a s s e s s the e f f e c t of 
claimant's p s y c h o l o g i c a l condition on h i s wage earning c a p a c i t y 
because he i s now engaged i n a r e t r a i n i n g program/ the purpose of 
which i s to enhance h i s wage earning c a p a c i t y . Considering t h i s 
f a c t together with claimant's r e l a t i v e youth and average 
i n t e l l i g e n c e / e d u c a t i o n , we are not persuaded t h a t claimant has yet 
proven a l o s s of wage earning c a p a c i t y due to h i s p s y c h o l o g i c a l 
condition that i s greater than awarded by the Determination Order 
of A p r i l 23, 1980. 

ORDER 

The Referee's order dated November 28, 1980 i s modified. The 
Referee's award of 60% unscheduled d i s a b i l i t y i s reversed and the 
25% award of the Determination Order dated A p r i l 23, 1980 i s 
r e i n s t a t e d and affirmed. The remainder of the Referee's order i s 
a f f i rmed. 

BOARD MEMBER LEWIS, DISSENTING: 

I r e s p e c t f u l l y d i s s e n t from the majority opinion and would 
a f f i r m and adopt the Referee's order. I would a l s o award $500 as 
a reasonable attorney's, fee, payable by SAIF Corporation. 

ALBERT W. OWEN, C l a i m a n t WCB 80-06481 
G e r a l d Wygant, C l a i m a n t ' s A t t o r n e y F e b r u a r y 4, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by the Board en banc. 

The SAIF Corporation seeks.Board review of Referee Mulder's 
order t h a t s e t a s i d e SAIF's d e n i a l o f claimant's aggravation 
c l a i m . Claimant has f i l e d no b r i e f i n defense of .the Referee's 
order. 

Claimant was f i r s t compensably i n j u r e d i n A p r i l of 1976 when 
he t w i s t e d h i s low back. He was discharged from h i s doctor's c a r e 
"completely asymptomatic" and a Determination Order awarded only 
about one week of temporary t o t a l d i s a b i l i t y . 

From May of 1976 to A p r i l of 1980, claimant sought no 
treatment for the 1976 i n j u r y . During that period of time he was 
g a i n f u l l y employed a t various moderately vigorous jobs. 

The present aggravation c l a i m arose i n A p r i l of 1980. 
Claimant was digging a hole i n the yard a t h i s home when h i s back 
"went out." Claimant returned to the care of Dr. Torres who had 
t r e a t e d him a t the time of h i s 1976 i n j u r y . 
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Whether c l a i m a n t has proven a c a u s a l nexus between h i s 1976 
i n d u s t r i a l i n j u r y and t h e A p r i l 1980 i n c i d e n t depends upon whether 
Dr. T o r r e s ' o p i n i o n i s found t o be p e r s u a s i v e . The mere passage 
o f f o u r y e a r s a f t e r apparent complete r e c o v e r y from the p r i o r 
i n j u r y makes the q u e s t i o n o f c a u s a t i o n complex. On d e p o s i t i o n , 
Dr. T o r r e s p r o v i d e s no comprehensible e x p l a n a t i o n o f h i s o p i n i o n 
t h a t t h e A p r i l 1980 " e x a c e r b a t i o n " i s c a u s a l l y r e l a t e d t o t h e 1976 
minor low back s t r a i n . We are n o t persuaded by Dr. T o r r e s ' 
o p i n i o n . 

The Referee's o r d e r dated May 1, 1981 i s r e v e r s e d . 

BOARD MEMBER LEWIS, DISSENTING: 

I r e s p e c t f u l l y d i s s e n t from t he m a j o r i t y o p i n i o n based on the 
o p i n i o n o f c l a i m a n t ' s t r e a t i n g d o c t o r t h a t c l a i m a n t had an 
e x a c e r b a t i o n o f h i s 1976 i n j u r y and t h a t i t was not a new i n j u r y . 
T h i s o p i n i o n i s a l s o based on the Referee's f i n d i n g t h a t t h e 
c l a i m a n t was c r e d i b l e and w i t h evidence b e f o r e him t h a t c l a i m a n t 
had proven a compensable a g g r a v a t i o n . 

I would, t h e r e f o r e , a f f i r m and adopt the Referee's o p i n i o n 
and o r d e r . 

On re v i e w o f t he Board's Order dated August 11, 1980. 
t h e C o u r t o f Appeals r e v e r s e d the Board's Order. 

Now, t h e r e f o r e , the above-noted Board Order i s v a c a t e d , and 
t h i s c l a i m i s remanded t o the c a r r i e r f o r acceptance and payment 
of b e n e f i t s i n accordance w i t h law. 

4 

I T IS SO ORDERED. 

ORDER 

LUTHER B A I L E Y , C l a i m a n t 
Thomas Howser, C l a i m a n t ' s A t t o r n e y 
R. Ray H e y s e l l , D e f e n s e A t t o r n e y 

WCB 79-03803 
F e b r u a r y 5, 1982 
O r d e r on Remand 
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TERRY L . GREEN, C l a i m a n t WCB 79-07224 
R o b e r t W. M u i r , C l a i m a n t ' s A t t o r n e y F e b r u a r y 5, 1982 
J e r r y M c C a l l i s t e r , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e S e i f e r t ' s o r d e r w h i c h up
h e l d t h e d e n i a l o f t h e S A I F C o r p o r a t i o n f o r c l a i m a n t ' s l e g i n j u r y 
s u s t a i n e d when he was s t r u c k by a motor v e h i c l e w h i l e c r o s s i n g a 
s t r e e t on what c l a i m a n t c a l l s a " c o f f e e b r e a k . " 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g a d d i 
t i o n a l comments. Cl a i m a n t - w a s working a s a dock hand u n l o a d i n g s h r i m p 
b o a t s t h e day o f h i s i n j u r y . C l a i m a n t ' s f r i e n d , T e r r y Martin,, came 
to where c l a i m a n t was working t o g e t c l a i m a n t t o go w i t h him t o t h e 
D i s t r i c t A t t o r n e y ' s o f f i c e on a p e r s o n a l m i s s i o n . C l a i m a n t t e s t i f i e d : 
"And he [ M a r t i n ] s a i d he'd t a l k e d t o my employer and he [ t h e s u p e r v i 
s o r ] s a i d I c o u l d n ' t l e a v e u n t i l we'd f i n i s h e d [ u n l o a d i n g ] t h e b o a t . " 
C l a i m a n t t e s t i f i e d t h a t he n e v e r t h e l e s s l e f t t h e employer *s p r e m i s e s 
f o r h i s " c o f f e e b r e a k " b e f o r e t h e boat was c o m p l e t e l y u n l o a d e d , l e a v 
i n g h i s p a r t n e r t o complete t h e j o b a l o n e . C o n s i d e r i n g t h i s f a c t o r 
t o g e t h e r w i t h t h e o t h e r ' s i d e n t i f i e d i n J o r d a n v . Western E l e c t r i c , 
^ Or App 4.41 ( 1 9 7 0 ) , we a g r e e w i t h and adopt the R e f e r e e ' s a n a l y s i s . 

ORDER 

The R e f e r e e ' s o r d e r dated.May 2 1 , 1 9 8 1 i s a f f i r m e d . 
LEWIS TWIST, C l a i m a n t WCB 80-07811 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y F e b r u a r y 8, 1982 
D a v i d Horne, D e f e n s e A t t o r n e y O r d e r o f Abatement 

The Board has r e c e i v e d a motion f o r r e c o n s i d e r a t i o n o f i t s 
Order on Review d a t e d J a n u a r y . 2 6 > 1 9 8 2 . 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r t h e motion, t h e 
above noted Board o r d e r i s ab a t e d and a p p e l l a n t 
i s r e q u e s t e d t o f i l e a r e s p o n s e t o t he motion f o r r e c o n s i d e r a t i o n 
w i t h i n t e n d a y s . 

I T I S SO ORDERED. 
V E S I A LOVING, C l a i m a n t WCB 80-08433 
R o n a l d W. Atwood, C l a i m a n t ' s A t t o r n e y F e b r u a r y 9, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r o f Abatemen t 

The Board has r e c e i v e d a motion f o r r e c o n s i d e r a t i o n of i t s 
Order on Review d a t e d J a n u a r y 2 1 , 1 9 8 2 . 

I n o r d e r t o a l l o w s u f f i c i e n t time t o c o n s i d e r t h e motion, the 
-above> noted Board o r d e r i s abated and r e s p o n d e n t 
i s r e q u e s t e d t o f i l e a r e s p o n s e t o t h e motion f o r r e c o n s i d e r a t i o n 
w i t h i n t e n d a y s . 
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ANTHONY J . MIMS, C l a i m a n t 
D a v i d E d s t r o m , C l a i m a n t ' s A t t o r n e y 
M i l d r e d Carmack, D e f e n s e A t t o r n e y 

WCB 80-09417 
F e b r u a r y 9, 1982 
O r d e r on Revi e w 

Reviewed by Board Members B a r n e s and M c C a l l i s t e ' r . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
u p h e l d t h e employer's d e n i a l of c l a i m a n t ' s low back c l a i m . 

A t h r e s h h o l d q u e s t i o n i n v o l v e s the r e c o r d b e f o r e the Board. 
The R e f e r e e ' s o r d e r s t a t e s : 

"Both Dr. C l a r k and h i s a s s o c i a t e , Dr. 
C h e s t e r B. Hanley, t e s t i f i e d a t the f i r s t 
h e a r i n g . At the second h e a r i n g , d u r i n g 
c l o s i n g argument, c l a i m a n t i n d i c a t e d he was 
not r e l y i n g on any of the m e d i c a l t e s t i m o n y 
adduced a t the h e a r i n g , so none of the 
t e s t i m o n y of t h o s e p h y s i c i a n s has been 
c o n s i d e r e d i n a c h i e v i n g t h i s o p i n i o n . " 

However, both p a r t i e s ' b r i e f s c i t e p a r t s of the t e s t i m o n y of D r s . 
C l a r k and Hanley. Upon n o t i n g t h i s a p p a r e n t d i s c r e p a n c y between 
t h e R e f e r e e ' s o r d e r and the p a r t i e s ' b r i e f s , the Board r e q u e s t e d 
s u p p l e m e n t a l b r i e f s on the q u e s t i o n of whether t h i s m e d i c a l 
t e s t i m o n y s h o u l d be c o n s i d e r e d by the Board on r e v i e w . 

C l a i m a n t ' s a t t o r n e y responded t h a t he has no memory of 
d i s c l a i m i n g r e l i a n c e on the t e s t i m o n y o f D r s . C l a r k and Hanley 
d u r i n g arguments to the R e f e r e e ; a l s o , i t i s a p p a r e n t l y the 
p o s i t i o n of c l a i m a n t ' s a t t o r n e y t h a t , even i f he made such a 
d i s c l a i m e r , t h e t e s t i m o n y i s n e v e r t h e l e s s p a r t of the r e c o r d and 
s h o u l d be c o n s i d e r e d on r e v i e w . The employer's a t t o r n e y a g r e e s 
t h a t t h e d o c t o r ,'s t e s t i m o n y i s p r o p e r l y p a r t of the r e c o r d but 
a r g u e s we s h o u l d not c o n s i d e r i t because of the a l l e g e d d i s c l a i m e i 
c l a i m a n t ' s a t t o r n e y made d u r i n g c l o s i n g argument b e f o r e the 
R e f e r e e . 

.. The problem i s t h a t t h e r e i s no t r a n s c r i p t of the c l o s i n g 
argument and t h u s n o t h i n g i n the r e c o r d to show whether any 
d i s c l a i m e r was made. The Board has i n s t r u c t e d the R e f e r e e s i n 
t h i s k i n d of s i t u a t i o n t o go back on t he r e c o r d and note f o r the 
r e c o r d a d m i s s i o n s , s t i p u l a t i o n s , w i t h d r a w a l of i s s u e s , e t c . , made 
d u r i n g c o u n s e l s ' c l o s i n g arguments. T h a t was not done h e r e . We 
have c o n s i d e r e d the t e s t i m o n y of D r s . C l a r k and Hanley on Board 
r e v i e w . 

On t h e m e r i t s , we agree w i t h the R e f e r e e t h a t c l a i m a n t has 
not proven by a preponderance of the e v i d e n c e t h a t he i n j u r e d h i s 
back a t work d u r i n g u n w i t n e s s e d l i f t i n g i n c i d e n t s on e i t h e r 
September 9, or 10, 1980. C l a i m a n t f i r s t r e p o r t e d to h i s d o c t o r s 
on September 10, g i v i n g a h i s t o r y of back p a i n f o r the p r i o r two 
or t h r e e d a y s . C l a i m a n t had p l a y e d i n a s e m i - p r o f e s s i o n a l 
f o o t b a l l game on September 6. I n numerous r e s p e c t s c l a i m a n t ' s 
t e s t i m o n y was s i g n i f i c a n t l y impeached. C l a i m a n t ' s c h i r o p r a c t o r s 
c o n t r i b u t e l i t t l e ; based on v i r t u a l l y the same e x a m i n a t i o n 
r e s u l t s , they f i r s t d i a g n o s e d " c o l l a p s e d c o l o n " and l a t e r 
d i a g n o s e d a back i n j u r y . L i k e the R e f e r e e , we a r e not pe r s u a d e d 
c l a i m a n t has s u s t a i n e d h i s burden of pr o o f . 

The R e f e r e e ' s o r d e r d a t e d March 4, 1981 i s a f f i r m e d . 
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MICHAEL R. PETKOVICH, C l a i m a n t WCB 81-02623 
George M. J e n k s , C l a i m a n t ' s A t t o r n e y F e b r u a r y 9, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

Claimant seeks Board review of Referee Pferdner's order which up
hel d the SAIF Corporation's d e n i a l of claimant's c l a i m f o r aggravation 
of h i s back c o n d i t i o n . 

There i s a p r e l i m i n a r y i s s u e . The Referee ordered SAIF "to 
a s c e r t a i n whether or not claimant was working between A p r i l 17, 1980 
and June 19, 1980" and i f not, to pay temporary t o t a l d i s a b i l i t y bene
f i t s for t h a t period. However, no i s s u e had been r a i s e d or evidence 
presented about claimant's. entitlement to a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y b e n e f i t s . Referees (and t h i s Board too) should concentrate 
on making the best p o s s i b l e d e c i s i o n s on the i s s u e s r a i s e d by the par
t i e s without the d i s t r a c t i o n of volunteering d e c i s i o n s on i s s u e s not 
r a i s e d . The Referee's g r a t u i t o u s order to a s c e r t a i n whether claimant 
was working, e t c . , w i l l be r e v e r s e d . 

Regarding the i s s u e t hat was framed by the p a r t i e s , i . e . , c l a i m 
a n t ' s aggravation claim, we agree with the Referee's c o n c l u s i o n . The 
l a s t arrangement of compensation was i n February, 1980. Comparison 
of the medical r e p o r t s generated before t h a t date with those generated 
a f t e r t h a t date shows no r e a l change i n claimant's c o n d i t i o n . There 
i s no evidence of a worsened condition nor a need fo r f u r t h e r medical 
treatment, other than a p o s s i b l e need for back surgery which claimant 
d e c l i n e s to undergo. The evidence suggests the p o s s i b i l i t y t h a t the 
February, 1 9 8 0 s t i p u l a t i o n awarded claimant i n s u f f i c i e n t permanent 
p a r t i a l d i s a b i l i t y , but an aggravation c l a i m i s not a p e r m i s s i b l e 
means of c o l l a t e r a l l y a t t a c k i n g the l a s t arrangement of compensation. 
The evidence suggests the p r o b a b i l i t y t h a t claimant needs v o c a t i o n a l 
r e h a b i l i t a t i o n a s s i s t a n c e , but an aggravation c l a i m i s not a permis-' 
s i b l e means pf seeking such. 

ORDER 

The Referee's order dated June 26, 1981 i s affirmed i n p a r t and 
r e v e r s e d i n p a r t . That portion upholding SAIF's d e n i a l dated 
March 19, 1981 is. a ffirmed. The remainder of the Referee's order i s 
r e v e r s e d . 
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ORLANDO RUSSELL, C l a i m a n t WCB 80-10049 
L a r r y B r u u n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 9, 1982 
R o n a l d Atwood, D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Order on Review i n t he above e n t i t l e d mat

t e r on December 31, 1981. By c o v e r l e t t e r d a t e d J a n u a r y 11, 1982 
t h e employer moved f o r r e c o n s i d e r a t i o n . The Board on J a n u a r y 14, 
1982 a b a t e d i t s Order on Review t o e n a b l e us t o g i v e due c o n s i d e r a 
t i o n t o t h e motion. 

We now modify our p r i o r o r d e r . • We f i n d t h a t the. i n c r e a s e d 
award g r a n t e d f o r c l a i m a n t ' s f o o t i n j u r y was improper and a f f i r m 
t h e D e t e r m i n a t i o n O r d e r ' s s c h e d u l e d award. We d e c l i n e t h e empl o y e r ' s 
r e q u e s t t h a t we s e t f o r t h o u r a n a l y s i s used t o a r r i v e a t t h e award 
g r a n t e d f o r u n s c h e d u l e d d i s a b i l i t y . Our o r d e r s t a t e s t h a t we a p p l i e d 
t h e g u i d e l i n e s s e t f o r t h i n OAR 436-65-600, e t seq, and i d e n t i f i e s 
t h e p r i n c i p a l f a c t o r s r e l i e d upon. 

Our Order on Review d a t e d December 31, 1981 i s h ereby m o d i f i e d 
a c c o r d i n g l y . 

ORDER 

Our i n c r e a s e d f o o t award i s r e v e r s e d and t he s c h e d u l e d award 
by D e t e r m i n a t i o n Order i s a f f i r m e d . The remainder o f our o r d e r i s 
a f f i r m e d i n i t s e n t i r e t y . 

CARL UNDERC0FFER, C l a i m a n t WCB 80-11357 
P o z z i , W i l s o n e t a l , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 9, 1982 
Mary T. D a n f o r d , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t r e q u e s t s Board r e v i e w of R e f e r e e James 1 o r d e r w h i c h 
a f f i r m e d t h e c a r r i e r ' s d e n i a l of a back i n j u r y c l a i m . 

The R e f e r e e found: 

" R e s o l u t i o n of t h i s c l a i m depends on c r e d i 
b i l i t y I B oth o f t h e employer's w i t n e s s e s 
were q u i t e c r e d i b l e . C l a i m a n t was n o t . H i s 
w i f e ' s . t e s t i m o n y was not so c r e d i b l e t h a t i t 
overcomes t h e t e s t i m o n y o f t h e em p l o y e r ' s 
w i t n e s s e s . " (Emphasis added) 

We d e c l i n e t o s u b s t i t u t e our judgment f o r t h a t o f t h e R e f e r e e . 

The Board a f f i r m s and adopts the R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 16, 1981 i s a f f i r m e d . 
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DANIEL BALL, C l a i m a n t WCB 80-0 5 1 3 3 
S t e v e n Y a t e s , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members M c C a l l i s t e r . . and B a r n e s . 

'The c l a i m a n t s e e k s Board r e v i e w and SAIF C o r p o r a t i o n c r o s s -
r e q u e s t s r e v i e w o f R e f e r e e Knapp's o r d e r w h i c h g r a n t e d c l a i m a n t an 
award o f 32° f o r 10% u n s c h e d u l e d d i s a b i l i t y . The c l a i m a n t con
t e n d s t h e award g r a n t e d by t h e R e f e r e e i s i n a d e q u a t e . SAIF con
t e n d s : (1) c l a i m a n t d i d n o t . p r o v e e n t i t l e m e n t t o t h e award g r a n t e d 
by t h e R e f e r e e ; (2) the R e f e r e e d i d not r u l e on S A I F ' s r e q u e s t f o r 
a u t h o r i t y t o o f f s e t an overpayment of temporary t o t a l d i s a b i l i t y 
a g a i n s t t h e permanent p a r t i a l d i s a b i l i t y award; and (3) t h e R e f e r e e 
e r r e d when he g r a n t e d c l a i m a n t ' s motion t h a t S A I F be o r d e r e d t o pay 
c e r t a i n of c l a i m a n t ' s a t t o r n e y ' s c o s t s . 

We a c c e p t t h e R e f e r e e ' s r e c i t a t i o n of t h e f a c t s a s our own. 

We f i n d t h e e v i d e n c e . s u p p o r t s the R e f e r e e ' s d e t e r m i n a t i o n of 
permanent d i s a b i l i t y . The award g r a n t e d by t h e R e f e r e e i s c o n s i s 
t e n t w i t h t h e e v i d e n c e and the g u i d e l i n e s f o r d e t e r m i n i n g permanent 
d i s a b i l i t y found i n OAR 436-65-600, e t . s e q . N e i t h e r c l a i m a n t , i n 
c o n t e n d i n g t h e R e f e r e e ' s award was too low, nor S A I F , i n c o n t e n d i n g 
t h e R e f e r e e ' s award was too h i g h , c i t e , d i s c u s s or even mention the 
r e l e v a n t r u l e s a t OAR 4 36, P a r t 65. 

S A I F ' s c o n t e n t i o n r e g a r d i n g t h e o v e r p a y m e n t - o f f s e t i s s u e i s 
c o r r e c t t o t h e e x t e n t t h e R e f e r e e d i d not r u l e on that, i s s u e . T h a t 
e r r o r i s c u r e d by r e f e r e n c e h e r e t o OAR, 436-54-320: 

" I n s u r e r s and s e l f - i n s u r e d e m p l o y e r s may r e 
c o v e r payments of b e n e f i t s p a i d to a worker 
on an a c c e p t e d c l a i m from b e n e f i t s w h i c h . a r e 
o r may become p a y a b l e on t h a t c l a i m . " 

S A I F ' s r e q u e s t t o o f f s e t i s g r a n t e d p u r s u a n t t o t h e r u l e . 
The R e f e r e e g r a n t e d c l a i m a n t ' s a t t o r n e y ' s p o s t - h e a r i n g motion 

s e e k i n g i n s u r e r payment of c e r t a i n c o s t s . Those c o s t s a r e : 

(1) M e d i c a l r e p o r t froin Dr. Chen $35.00 
(2) E l e v e n c o l l e c t t e l e p h o n e 

c a l l s from c l a i m a n t 12.87 
( 3 ) P h o t o c o p y i n g and p o s t a g e 2.60 

I n John A. Mayer, 7 Van N a t t a 278 ( 1 9 7 1 ) , the Board s a i d : 

"There i s no b a s i s i n e i t h e r law or Board 
r e g u l a t i o n t o impose t h e h e a r i n g c o s t s i n 
c u r r e d by one p a r t y upon t h e o t h e r p a r t y . " 
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We adhere t o t h a r . d e c i s i o n h e r e and add t h a t i n C l a r a M. 
P e o p l e s , 31 Van N a t t a 134 (1981) , and R i c h a r d . S t i n t o n ^ , 29 Van N a t t a 
469 (1980) , we r u l e d t h a t t h e c o s t o f a m e d i c a l r e p o r t g e n e r a t e d 
s o l e l y f o r l i t i g a t i o n p u r p o s e s i s t h e c l a i m a n t ' s r e s p o n s i b i l i t y . 
By p a r i t y o f r e a s o n i n g , t h e c o s t s o f t e l e p h o n e c a l l s , copy expense 
and p o s t a g e expense a r e l i k e w i s e c l a i m a n t ' s r e s p o n s i b i l i t y . I n 
deed, c l a i m a n t ' s f e e a g r e e m e n t w i t h t h e a t t o r n e y who r e p r e s e n t e d 
h i m a t h e a r i n g so i n d i c a t e d : " C l i e n t t o pay a l l c o s t s . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1931 i s a f f i r m e d . The c l a i m 
a n t ' s m o t i o n o f June 16, 1981 a l l o w e d by t h e R e f e r e e i s d i s a l l o w e d . 
S A I F ' s r e q u e s t t o o f f s e t tin o v e r p a y m e n t o f t e m p o r a r y t o t a l d i s a b i l i t 
a g a i n s t t h e p e r m a n e n t p a r t i a l award i s g r a n t e d p u r s u a n t t o CAR 
436-54-320. 

LARRY W. BRUCE, C l a i m a n t WCB 80-09781 & 80-1 1 1 0 6 
D a v i d H y t o w i t z , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
S t e p h e n R. F r a n k , D e f e n s e A t t o r n e y O r d e r on Rev i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
R e v i e w e d by B o a r d Members M c C a l l i s t e r and L e w i s . 

H a r t f o r d I n s u r a n c e Group, t h e c a r r i e r f o r L a n c e r M o b i l e Homes, 
r e q u e s t s B o a r d r e v i e w o f R e f e r e e Leahy's o r d e r w h i c h a f f i r m e d SAIF 
C o r p o r a t i o n ' s d e n i a l o f c l a i m a n t ' s c l a i m f o r an i n j u r y o f J u l y 31, 
1 9 8 0. The R e f e r e e a l s o recommended t o t h e B o a r d t h a t i t remand 
c l a i m a n t ' s a g g r a v a t i o n c l a i m t o H a r t f o r d f o r a c c e p t a n c e and payment 
o f c o m p e n s a t i o n . H a r t f o r d c o n t e n d s c l a i m a n t ' s c u r r e n t c o n d i t i o n i s 
t h e r e s u l t o f a new i n j u r y s u s t a i n e d on J u l y 31, 198 0 and t h a t SAIF 
i s t h e r e s p o n s i b l e c a r r i e r . 

The o n l y i s s u e i n t h i s case i s a g g r a v a t i o n v e r s u s new i n j u r y . 
T h e r e i s no q u e s t i o n o f c o m p e n s a b i l i t y . 

We f i n d t h a t t h e " l a s t i n j u r i o u s e x p o s u r e " r u l e i s c o n t r o l 
l i n g i n t h i s c a s e . Based on t h a t r u l e we r e v e r s e t h e . o r d e r o f t h e 
R e f e r e e . The r u l e s t a t e s : ' 

"The ' l a s t i n j u r i o u s e x p o s u r e 1 r u l e i n s u c c e s s i v e -
i n j u r y c a s e s p l a c e s f u l l l i a b i l i t y upon t h e 
c a r r i e r c o v e r i n g t h e r i s k a t t h e t i m e o f t h e mo s t 
r e c e n t i n j u r y t h a t b e a r s a c a u s a l r e l a t i o n t o t h e 
d i s a b i l i t y . 

" I f t h e second . i n j u r y t a k e s t h e f o r m m e r e l y o f a 
r e c u r r e n c e o f t h e f i r s t , and i f t h e second i n c i 
d e n t does n o t c o n t r i b u t e even s l i g h t l y t o t h e 
c a u s a t i o n o f t h e d i s a b l i n g c o n d i t i o n , t h e i n s u r e r 
on t h e r i s k a t t h e t i m e o f t h e o r i g i n a l i n j u r y 
r e m a i n s l i a b l e f o r t h e second. . . 

"On t h e o t h e r hand, i f t h e second i n c i d e n t 
c o n t r i b u t e s i n d e p e n d e n t l y t o t h e i n j u r y , t h e 
second i n s u r e r i s s o l e l y l i a b l e , even i f t h e 
i n j u r y w o u l d have been much l e s s s e v e r e i n 
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t h e a b s e n c e of t h e p r i o r c o n d i t i o n , and even 
i f t h e p r i o r i n j u r y c o n t r i b u t e d the major 
p a r t to t h e f i n a l c o n d i t i o n . . ." (Emphasis 
added) 

D r s . P o s t and Misko c o n s i s t e n t l y used the term " a g g r a v a t i o n " when 
d i s c u s s i n g c l a i m a n t ' s c u r r e n t c o n d i t i o n . However, t h e t e r m i n o l o g y 
used by a d o c t o r i s not n e c e s s a r i l y t o be t r a n s l a t e d i n t o a l e g a l 
c o n c l u s i o n . Dr. P o s t i n d i c a t e d : 

"My b a s i c f e e l i n g r e m a i n s t h a t t h e p r e - e x i s t 
i n g c o n d i t i o n p r e d i s p o s e d Mr. B ruce t o i n 
c r e a s e d back problems w i t h r e l a t i v e l y m i n i m a l 
i n j u r i n g f o r c e s . . . . On t h e o t h e r hand, 
h i s h i s t o r y i s c l e a r t h a t a s p e c i f i c e v e n t 
took p l a c e a t work whic h l e d t o r e c u r r e n c e 
and i n c r e a s e i n low back d i s c o m f o r t n e c e s s i 
t a t i n g f u r t h e r m e d i c a l t r e a t m e n t . I would 
c o n c l u d e , t h e r e f o r e , t h a t t h e mechanism of 
i n j u r y on J u l y . 3 1 s t or August 1 s t 1980, even 
though m i n i m a l , c o n t r i b u t e d t o a w o r s e n i n g 
of h i s c o n d i t i o n . " (Emphasis added) 

Dr. Misko s t a t e d : 

"While Mr. B r u c e had c o n s i d e r a b l e u n d e r l y i n g 
p r e - e x i s t i n g lumbar s p i n e d i s e a s e p r i o r to 
h i s i n c i d e n t of i n j u r y e a r l y i n August 198 0, 
i t i s a p p a r e n t t h a t h i s i n j u r y a t t h a t t ime 
d i d i n c r e a s e h i s symptomatology and p r o b a b l y 
worsened h i s u n d e r l y i n g c o n d i t i o n . I a g r e e 
w i t h Doctor P o s t t h a t a l t h o u g h t h i s c o n t r i 
b u t i o n was m i n i m a l , i t c e r t a i n l y c o n t r i b u t e d 
t o t h e w o r s e n i n g of h i s c o n d i t i o n . " (Emphasis 
added) . 

C l a i m a n t ' s t e s t i m o n y i s c o n s i s t e n t w i t h t h e c o n c l u s i o n r e a c h e d by 
t h e d o c t o r s . C l a i m a n t i n d i c a t e d t h a t he had no s u b s t a n t i a l prob
lems w i t h h i s back i n t h e s e v e r a l months p r e c e d i n g h i s J u l y , 1980 
i n j u r y / He a l s o i n d i c a t e d t h a t t h e p a i n w h i c h r e s u l t e d from t h e 
i n c i d e n t was d i f f e r e n t from t h a t p r i o r t o t h e i n j u r y . 

We c o n c l u d e from t h e e v i d e n c e b e f o r e us t h a t c l a i m a n t has 
shown he s u s t a i n e d a new i n j u r y oh J u l y 31, 1980. We a r e p e r s u a d e d 
t h a t t h e r e p o r t s of c l a i m a n t ' s d o c t o r s s u f f i c i e n t l y s a t i s f y t h e 
c r i t e r i a s e t f o r t h i n t h e " l a s t i n j u r i o u s e x p o s u r e " r u l e f o r new 
i n j u r y c a s e s . The R e f e r e e ' s o r d e r s h o u l d be r e v e r s e d . 

ORDER 

The o r d e r of t h e R e f e r e e d a t e d J u l y 1.7, 1981 i s r e v e r s e d . 
S A I F ' s d e n i a l o f September 2 5 , 1980 i s r e v e r s e d . C l a i m a n t ' s a t t o r 
ney..is awarded a r e a s o n a b l e a t t o r n e y ' s f e e e q u a l t o $1,000 f o r h i s 
s e r v i c e s b e f o r e t h e R e f e r e e and t h e Board, p a y a b l e by S A I F . 
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PATRICK J . CANEPA, C l a i m a n t 
J o e l L i e b e r m a n , C l a i m a n t ' s A t t o r n e y 
Roger W a r r e n , D e f e n s e A t t o r n e y 

WCB 81-06342 
F e b r u a r y 12, 1982 
O r d e r o f D i s m i s s a l 

A r e q u e s t f o r r e v i e w , having been d u l y f i l e d wiL.li the Workers 
Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by the employer, 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

I T I S THEREFORE ORDERED t h a t the r e q u e s t f o r r e v i e w now 
pending b e f o r e the Board i s hereby d i s m i s s e d and the order of the 
R e f e r e e i s f i n a l by. o p e r a t i o n of law. 

GEORGE E . CLARK, B e n e f i c i a r i e s o f WCB 76-06736 
K e i t h D. S k e l t o n , A t t o r n e y F e b r u a r y 12, 1982 
Bent o n F l a x e l , A t t o r n e y D e n i a l o f R e c o n s i d e r a t i o n 

The Board has r e c e i v e d a motion f o r r e c o n s i d e r a t i o n of i t s 
Order on Review dat e d J a n u a r y 26, 1982. 

Having c o n s i d e r e d the motion, i t i s hereby d e n i e d . 

I T I S SO ORDERED. 

GEORGE E. CLARK, B e n e f i c i a r i e s o f WCB 76-06736 
B e n t o n F l a x e l , A t t o r n e y F e b r u a r y 12, 1982 
K e i t h S k e l t o n , A t t o r n e y O r d e r on A p p l i c a t i o n f o r 

A t t o r n e y ' s F e e 

The Board i s s u e d i t s Order on Remand h e r e i n on J a n u a r y 26, 
1982. C l a i m a n t ' s a t t o r n e y t h e r e a f t e r r e q u e s t e d an amendment to 
t h a t o r d e r p r o v i d i n g f o r an award of an a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d i n b e h a l f of c l a i m a n t b e f o r e the Board on remand 
from the C o u r t of Ap p e a l s which i n c l u d e d an e v i d e n t i a r y h e a r i n g 
b e f o r e a R e f e r e e . 

C l a i m a n t ' s a p p l i c a t i o n i s d e n i e d . Dianne L. James, WCB Case 
No. 7 7 - 0 6 4 7 4 , Order on A p p l i c a t i o n f o r A t t o r n e y ' s Fee ( J a n u a r y 11, 
1 9 8 2 ) ; K r i s t i e P a r e s i , WCB Case No. 77-06083, Order on P e t i t i o n 
f o r A t t o r n e y ' s Fee (J a n u a r y 19, 1 9 8 2 ) . 

I T I S SO ORDERED. 
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BEULAH C . CLEMENS, C l a i m a n t WCB 81-00898 
B r i a n W e l c h , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
.Reviewed by B o a r d Members Ba r n e s a n d ' M c C a l l i s t e r . 

C l a i m a n t seeks B o a r d r e v i e w o f t h a t p o r t i o n o f . R e f e r e e James' 
o r d e r w h i c h a f f i r m e d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f c l a i m 
a n t ' s r e q u e s t f o r a s p e c i f i c b r a n d o f n e r v e s t i m u l a t o r . C l a i m a n t 
w a n t e d a " S t i m t e c h . " SAIF had p r o v i d e d and was o n l y w i l l i n g t o p r o 
v i d e a " N e u r o p u l s a t o r . " 

The R e f e r e e ' s c o n c l u s i o n on t h e t r a n s c u t a n e o u s , n e r v e s t i m u l a t o r 
i s s u e , was : 

" C l a i m a n t ' s d e s i r e f o r a S t i m t e c h s t i m u l a t o r 
. i s u n d e r s t a n d a b l e b u t t h e R e f e r e e i s p e r s u a d e d 
by Dr. N o r t o n ' s a n a l y s i s o f t h e s i t u a t i o n and-' 
c o n c l u d e s t h a t t h e d e s i r e d change i n s t i m u 
l a t o r s i s p r i m a r i l y f o u n d e d on c o n v e n i e n c e t o 
t h e c l a i m a n t r a t h e r t h a n a c t u a l n eed. A c c o r d 
i n g l y t h e d e n i a l w i l l be a f f i r m e d . " 

We d i s a g r e e and r e v e r s e . 
We c o n c l u d e on t h i s r e c o r d t h a t SAIF s h o u l d p r o v i d e c l a i m a n t 

w i t h t h e " S t i m t e c h " t r a n s c u t a n e o u s n e r v e s t i m u l a t o r . A l l t h e m e d i 
c a l o p i n i o n s , - e x c e p t Dr. N o r t o n ' s , on t h e " s t i m u l a t o r " i s s u e e i . t h e r 
recommend o r u r g e SAIF t o p r o v i d e c l a i m a n t w i t h t h e " S t i m t e c h " 
n e r v e s t i m u l a t o r . Dr. N o r t o n , S A I F 1 s c o n s u l t a n t , made a c o n t r a r y 
r e c o m m e n d a t i o n , s t a t i n g : 

"On t h e b a s i s o f t h e i n f o r m a t i o n I have been 
a b l e t o r e v i e w r e g a r d i n g t h e c l i n i c a l c o n d i -
t i o n f o r w h i c h t h i s d e v i c e was d e s c r i b e d , and 
t h e a p p l i c a t i o n o f i t t h a t has been made 

• c l i n i c a l l y , I do n o t b e l i e v e t h a t p u r c h a s i n g 
a d i f f e r e n t m odel i s w a r r a n t e d f o r t h e p u r 
pose o f p r o v i d i n g a m i n i a t u r i z e d d e v i c e and 
a c o n t i n u o u s , power s o u r c e . By t h e s t a t e m e n t 

• o f t h e p h y s i c a l . t h e r a p y d e p a r t m e n t , t h e p u r 
c h a s e d d e v i c e was e f f e c t i v e and c o m p a t i b l e 
w i t h , t h e i r i n s t r u c t i o n s as t o t h e d u r a t i o n o f 
us e . T e c h n i c a l l y , t h e d e v i c e c a n n o t be c o n 
s i d e r e d an o b s o l e t e p i e c e o f e q u i p m e n t . " 

Dr. N o r t o n t e c h n i c a l l y muy.be c o r r e c t , b u t on t h i s r e c o r d we 
t h i n k h i s c o n c e r n o v e r t h e " h a r d w a r e " may have r e s u l t e d i n s o m e t h i n g 
l e s s t h a n a common sense e v a l u a t i o n o f t h e i s s u e . 

D r s . L o o s l i , .Ragsdale and T e s a r recommended SAIF p r o v i d e t h e 
" S t i m t e c h " t y p e s t i m u l a t o r . T h e i r r e a s o n i n g was t h a t i t w o r k e d f o r 
t h e c l a i m a n t . The c l a i m a n t t e s t i f i e d t h e " S t i m t e c h " w o r k e d f o r h e r 
wh e r e a s t h e " N e u r o p u l s a t o r " SAIF p r o v i d e d d i d nor.. On b a l a n c e , we 
a r e p e r s u a d e d t h a t t h e w e i g h t o f e v i d e n c e s u p p o r t s c l a i m a n t ' s p o s i 
t i o n . 

The R e f e r e e ' s o r d e r d a t e d J u l y 28, 1981 i s m o d i f i e d i n a c c o r 
dance w i t h t h e above f i n d i n g s . C l a i m a n t ' s a t t o r n e y i s a w a r d e d $600 
f o r s e r v i c e s r e n d e r e d a t t h e h e a r i n g and B o a r d l e v e l i n p r e v a i l i n g 
on SAIF' s p a r t i a l , d e n i a l , p a y a b l e by SMF. 
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MICHAEL DOBBS, C l a i m a n t WCB 80-06514 
Raymond S m i t k e , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
G a r y H u l l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by t h e Board en banc. 

T i m j o i s t , I n c . , by and through i t s i n s u r e r , I n d u s t r i a l Indem
n i t y , r e q u e s t s Board r e v i e w of R e f e r e e N e a l ' s o r d e r w h i c h approved 
t h e S A I F C o r p o r a t i o n ' s d e n i a l of September 19, 1980 and r e j e c t e d 
I n d u s t r i a l I n d e m n i t y ' s J u l y 15, 1980 d e n i a l and o r d e r e d the c l a i m 
a c c e p t e d . The i s s u e on r e v i e w i s whether t h e c l a i m i s compensable 
and i f so, w h i c h of t h e two c a r r i e r s i s r e s p o n s i b l e . I n d u s t r i a l 
I n d e m n i t y c o n t e n d s t h a t t h e c l a i m a n t ' s c u r r e n t d i f f i c u l t i e s a r e t h e 
r e s u l t of an a g g r a v a t i o n of a p r e v i o u s i n j u r y s u s t a i n e d w h i l e he 
was employed by V i k i n g I n d u s t r i e s w h i c h i s i n s u r e d by S A I F . SAIF 
a s s e r t s t h a t c l a i m a n t has f a i l e d t o prove c o m p e n s a b i l i t y a g a i n s t 
e i t h e r e m p l o y e r / c a r r i e r and i t s d e n i a l s h o u l d be a f f i r m e d . 

The J a n u a r y , 1981 r e p o r t of Dr. Raaf a c c u r a t e l y summarizes t h e 
c l a i m a n t ' s m e d i c a l h i s t o r y . C l a i m a n t ' s back d i f f i c u l t i e s can bo 
t r a c e d t o an a u t o m o b i l e a c c i d e n t w h i c h o c c u r r e d i n 1967. The d i a g 
n o s i s a t t h a t time was p o s s i b l e l u m b o s a c r a l spasm. The n e x t i n 
s t a n c e of back d i f f i c u l t y was noted by Dr. Kahn, t o t h e e f f e c t t h a t 
c l a i m a n t was a d m i t t e d t o t h e K a i s e r H o s p i t a l i n December, 1973 due 
t o back s t r a i n . A myelogram performed i n J a n u a r y , 1974 was nega
t i v e . The c l a i m a n t was a g a i n examined by Dr. Kahn i n October, 1974, 
who d i a g n o s e d low back s t r a i n . T h e r e i s no i n d i c a t i o n i n t h e r e c o r d 
of f u r t h e r back d i f f i c u l t i e s u n t i l December, 1976 when c l a i m a n t was 
t r e a t e d f o r " c h r o n i c r e c u r r e n t back s t r a i n . " C l a i m a n t was s e e n a t 
Permahente C l i n i c i n September, 1978 f o r low back p a i n . C l a i m a n t 
c o m p l a i n e d a t t h a t time t h a t i t f e l t l i k e a " n e r v e i s p i n c h e d " i n 
t h e r i g h t l e g . The d i a g n o s i s was c h r o n i c l u m b o s a c r a l s t r a i n . 

I n August, 1979 c l a i m a n t began working f o r V i k i n g I n d u s t r i e s 
a s a g l a z e r and punch o p e r a t o r . I n September, 1979 he s u f f e r e d a 
compensable back i n j u r y w h i l e l i f t i n g p a t i o door p a n e l s . Dr. 
Calhoun d i a g n o s e d l u m b o s a c r a l s t r a i n . A Permanente C l i n i c n o te i n 
September, 1979 s t a t e s t h a t c l a i m a n t s u f f e r e d " f a i r l y s e v e r e s a c r a l 
p a i n " and n o t e s t h a t numbness i n the l e f t l e g i s t r a n s i e n t . The 
i m p r e s s i o n was p o s s i b l e h e r n i a t e d d i s c o r p o s s i b l y some cauda e q u i n a 
i n v o l v e m e n t . Another Permanente C l i n i c note i n September, 197 9 ad
v i s e s c l a i m a n t i s s u f f e r i n g moderate t o s e v e r e l u m b o s a c r a l p a i n 
r a d i a t i n g down t h e e n t i r e l e f t , l e g t o t h e f o o t , and " s u s p e c t e a r l y 
d i s c . " Another n o t e of September, 197 9 i n d i c a t e s r a d i a t i n g p a i n 
i n t o c l a i m a n t ' s l e f t l e g and c o m p l a i n t s t h a t the l e g f e l t "dead." 
A p p a r e n t l y by October, 197 9, c l a i m a n t f e l t b e t t e r and was r e l e a s e d 
f o r work t h a t month. 

Dur i n g October, 197 9 he r e t u r n e d t o work w i t h a new employer, 
T i m j o i s t , as a g l u e r and o f f b e a r e r . I n May, 1980 c l a i m a n t com
p l a i n e d t h a t h i s back was b o t h e r i n g him. He was examined a t 
M e r i d i a n P a r k H o s p i t a l by Dr. B e r s e l l i . Dr. B e r s e l l i n o t e d t h a t 
t h e low back p a i n was se c o n d a r y t o a l i f t i n g e p i s o d e a t work but 
n o t e d no r a d i c u l a r symptoms.. The d i a g n o s i s was a c u t e low back 
s t r a i n . C l a i m a n t was r e a d m i t t e d t o the h o s p i t a l i n June, 1980 
f o l l o w i n g an e x a c e r b a t i o n , of low back and l e f t l e g p a i n . A myelo
gram r e v e a l e d a " l a r g e . d i s c , h e r n i a t i o n a t l e v e l L 4 - 5 ." A lumbar 
laminectomy and d i s k e c t o m y was performed i n J u l y , 198 0 by Dr. 
B e r s e l l i . -105-



The R e f e r e e s t a t e d i n h e r o r d e r t h a t she p r e f e r r e d t o r e l y on 
w i t n e s s e s and m e d i c a l t e s t i m o n y more than' t h e c l a i m a n t ' s t e s t i m o n y 
b e c a u s e he had been i n a c c u r a t e a t t h e h e a r i n g and had n o t been 
h o n e s t w i t h e i t h e r employer c o n c e r n i n g h i s p r i o r back p r o b l e m s . 
The R e f e r e e gave c o n t r o l l i n g w e i g h t t o t h e r e p o r t of t h e O rthopae
d i c C o n s u l t a n t s of December 11, 1980 w h i c h s t a t e d : 

"The degree o f impairment t h a t he has now 
w h i c h can be a t t r i b u t e d t o h i s a c c i d e n t of 
May 8, 198 0 i s m i l d l y moderate. We do not 
t h i n k t h a t t h e t r o u b l e he had w i t h h i s 
back p r i o r t o t h a t d a t e i n any-way was a 
f a c t o r i n n e c e s s i t a t i n g t h e t r e a t m e n t he 
has r e c e i v e d s i n c e May of 1980 and t h a t 
t r e a t m e n t , of c o u r s e , i n c l u d e d a l a m i n e c 
tomy which has been d e s c r i b e d . " (Emphasis 
added) 

The R e f e r e e n oted, however, t h a t t h e O r t h o p a e d i c C o n s u l t a n t s p rob
a b l y had a n . i n c o m p l e t e h i s t o r y o f ' c l a i m a n t ' s b a c k . d i f f i c u l t i e s . 
The R e f e r e e h e l d t h a t , based on Dr. R a a f ' s and Dr. B e r s e l l i ' s 
o p i n i o n s , even a minor i n c i d e n t c o u l d b r i n g on a h e r n i a t e d d i s c , 
t h a t c l a i m a n t ' s t w i s t i n g motion a t work " c o u l d have" c o n t r i b u t e d 
s l i g h t l y t o t h e d i s a b l i n g c o n d i t i o n and t h a t , t h e r e f o r e , T i m j o i s t 
was r e s p o n s i b l e . 

A f t e r t h o r o u g h l y c o n s i d e r i n g a l l t h e r e l e v a n t e v i d e n c e , t h e 
Board f i n d s t h a t r e s p o n s i b i l i t y f o r c l a i m a n t 1 s s u r g e r y and any r e 
s u l t i n g time l o s s s h o u l d have been a s s i g n e d t o S A I F . 

Dr. B e r s e l l i s t a t e d i n h i s October, 1980 r e p o r t t h a t : 

"The c a u s e o f t h e h e r n i a t e d d i s c was due, 
I t h i n k , t o h i s i n d u s t r i a l i n j u r y w h i c h 
o c c u r r e d on t h e 1 8 t h o f May, 198 0. 

Dr. B e r s e l l i was deposed and on d e p o s i t i o n , a s the R e f e r e e n o t e d , 
Dr. B e r s e l l i was n o t aware o f the c l a i m a n t ' s p r e v i o u s back prob
lems a t t h e time t h a t he r e a c h e d t h e above quoted c o n c l u s i o n . 
When c o n f r o n t e d on t h e i s s u e of c a u s a t i o n f o l l o w i n g a r e e v a l u a -
t i o n o f c l a i m a n t ' s p a s t m e d i c a l h i s t o r y , Dr. B e r s e l l i r e t r a c t e d 
h i s p r e v i o u s c o n c l u s i o n a n d . r e f u s e d t o be p i n n e d down on t h a t 
i s s u e , but seemed t o i m p l y t h a t t h e . h e r n i a t i o n o c c u r r e d e a r l i e r 
f o l l o w i n g r a d i c u l a r symptoms when he t e s t i f i e d : 

"A. I r e a l l y c a n ' t g i v e an o p i n i o n , 
t h i s p a t i e n t has had a long h i s t o r y 
of back p a i n and i n t e r m i t t e n t l e g 
p a i n . E x a c t l y what e p i s o d e c a u s e d 
t h e d i s c , t o p r o t r u d e , I c a n ' t say. 
By h i s t o r y i t would seem that, he had 
l e g p a i n p r i o r t o h i s l i f t i n g e p i s o d e 
of May, 19,80, so o t h e r t h a n t h a t , I 
c a n ' t r e a l l y say w h i c h e p i s o d e , 
s p e c i f i c a l l y , c a u s e d i t . As I i n d i 
c a t e d , i t i s a d e g e n e r a t i v e problem 
w h i c h e v o l v e s o v e r a l o n g p e r i o d of 
t i m e , g e n e r a l l y s p e a k i n g . " (Emphasis 
added) -106-



Dr. Raaf r e v i e w e d a l l t h e m e d i c a l r e p o r t s c o n c e r n i n g c l a i m a n t ' 
back d i f f i c u l t i e s and i s s u e d a v e r y thorough r e p o r t i n J a n u a r y , 
1981. Dr. Raaf s p e c i f i c a l l y d i s a g r e e d . w i t h : t h e u n e x p l a i n e d con
c l u s i o n of t h e O r t h o p a e d i c C o n s u l t a n t s r e g a r d i n g c a u s a t i o n . Dr. 
Raaf was of t h e o p i n i o n t h a t c l a i m a n t ' s p r o t r u d e d d i s c was "coming 
on o v e r a long p e r i o d of t i m e ; " and t h a t t h e o r i g i n a l d i s c i n j u r y 
c o u l d have o c c u r r e d w i t h the 1967 a utomobile a c c i d e n t . We assume 
t h a t Dr. Raaf i s n o t s u g g e s t i n g t h a t the a c t u a l h e r n i a t i o n took 
p l a c e i n 1967 i n v i e w of the f a c t t h a t t he 1974 myelogram was nega
ti v e . . The r e m a i n d e r of t h e t e x t i s i n f o r m a t i v e on t h e s u b j e c t of 
h e r n i a t e d d i s c s i n g e n e r a l but n o t on t h e i s s u e of c a u s a t i o n of 
t h i s s p e c i f i c one. Dr. Raa£, l a t e r i n J a n u a r y , 1981 r e p o r t e d : 

'' " I t h i n k i t i s p r o b a b l e t h a t sooner 
or l a t e r i t would have been n e c e s 
s a r y f o r t h e p a t i e n t t o have an 
o p e r a t i o n f o r a p r o t r u d e d d i s c 
whether he was g a i n f u l l y employed 
on t h e j o b o r w o r k i n g around the 
house d o i n g d a i l y c h o r e s . " 

A g a i n , however, Dr. Raaf i s n oncommittal on t h e p r i n c i p a l i s s u e of 
c a u s a t i o n o t h e r t h a n t h a t c l a i m a n t was s u f f e r i n g from a g e n e r a l 
d e g e n e r a t i v e p r o c e s s . 

The o n l y o t h e r m e d i c a l r e p o r t d e a l i n g w i t h c a u s a t i o n i s t h a t 
of t h e O r t h o p a e d i c C o n s u l t a n t s . As we p r e v i o u s l y n o t e d , however, 
t h i s r e p o r t a p p e a r s t o be based on an i n c o m p l e t e m e d i c a l h i s t o r y . 

I n a d d i t i o n , we have p r e v i o u s l y s t a t e d t h a t mere c o n c l u s o r y s t a t e 
ments r e g a r d i n g c a u s a t i o n a r e g e n e r a l l y u n p e r s u a s i v e . R o b e r t L. 
Green, 32 Van N a t t a 54 ( 1 9 8 1 ) . We> t h e r e f o r e , a t t a c h l i t t l e w e i g h t 
t o t h i s r e p o r t . • 

We f i n d t h a t t h e R e f e r e e ' s c o n c l u s i o n t h a t c l a i m a n t ' s a c t i v i t y 
w h i l e employed a t T i m j o i s t " c o u l d have" c o n t r i b u t e d t o the c a u s a 
t i o n i f h i s d i s a b l i n g c o n d i t i o n i s not a d e q u a t e l y s u p p o r t e d i n t h e 
r e c o r d . There i s a d e a r t h of e v i d e n c e i n t h e r e c o r d i n d i c a t i n g 
t h a t any t y p e of i n c i d e n t o c c u r r e d a t T i m j o i s t . The c l a i m a n t and 
h i s s u p e r v i s o r a t T i m j o i s t were a t odds d u r i n g t h e h e a r i n g con
c e r n i n g t h e a l l e g e d i n c i d e n t , and, as noted, the R e f e r e e found t h e 
c l a i m a n t t o be l e s s t h a n c r e d i b l e . The b e s t t h a t can be s a i d o f 
t h e m a t t e r i s t h a t c l a i m a n t ' s back was b o t h e r i n g him a t work on 
May 21, 1980. 

We a r e p e r s u a d e d t h a t the m e d i c a l e v i d e n c e s u p p o r t s a f i n d i n g 
of an a g g r a v a t i o n of c l a i m a n t ' s i n j u r y of September 12, 1979. We 
f i n d t h e e v i d e n c e c o n c e r n i n g r a d i c u l a r p a i n t o be t h e most p e r 
s u a s i v e on t h e q u e s t i o n o f when t h e d i s c h e r n i a t i o n l i k e l y 
o c c u r r e d . Dr. B e r s e l l i was q u e s t i o n e d a t h i s d e p o s i t i o n on t h e 
s i g n i f i c a n c e of t h e r o l e of r a d i a t i n g l e g p a i n and r u p t u r e d d i s c s : 

"Q.- Okay, and i f i t were i n d i c a t e d t h a t 
s u bsequent t o t he i n j u r y a t V i k i n g Door 
t h a t t h e r e was a numbness o r r a d i a t i o n 
of l e g p a i n , would i t i n d i c a t e t o you 
t h a t d i s c c o n d i t i o n or r u p t u r e e x i s t e d 
a t t h a t t i m e ? 
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"A. i t would c e r t a i n l y be t h a t you 
would t h i n k v e r y s t r o n g l y t h a t t h e r e 
was a h e r n i a t i o n . " 

Dr. B e r s e l l i ' s s t a t e m e n t i s s t r e n g t h e n e d by t h e f a c t t h e examiner 
a t Perraanente C l i n i c d i a g n o s e d a s u s p e c t e d d i s c problem and n o t e d 
s u b s t a n t i a l r a d i c u l a r p a i n upon e x a m i n a t i o n i n 1979. Dr. B e r s e l l i 
a l s o n o t ed a t t h e d e p o s i t i o n t h a t i t was not u n u s u a l f o r a p e r s o n 
t o s u f f e r a h e r n i a t e d d i s c and t h e n have a p e r i o d of r e m i s s i o n . 
Combining, t h i s e v i d e n c e , w h i c h s t r o n g l y i n d i c a t e s t h e d i s c r u p t u r e 
o c c u r r e d f o l l o w i n g t h e 1979 i n j u r y , w i t h Dr. R a a f ' s o p i n i o n t h a t 
". . . sooner o r l a t e r enough d i s c m a t e r i a l would have e x t r u d e d 
r e g a r d l e s s of h i s a c t i v i t y . . ." and v i e w i n g t h i s e v i d e n c e i n t h e 
l i g h t o f C a l d e r v. Hughes & Ladd, 23 Or App 66 ( 1 9 7 5 ) , we f i n d 
t h a t w h a t e v e r minor i n c i d e n t , i f any, o c c u r r e d a t work f o r Tim-
j o i s t i n May of 1980, d i d not c o n t r i b u t e even m i n i m a l l y t o c l a i m 
a n t ' s d i s a b i l i t y . We f i n d c l a i m a n t has p r e s e n t e d t h e r e q u i s i t e 
p r o o f of a c a u s a l r e l a t i o n s h i p between h i s d i s a b i l i t y and t h e 
V i k i n g i n j u r y . 

The R e f e r e e r e l i e d on t h e " c o u l d have" c o n t r i b u t e d r a t i o n a l e 
found i n I n k l e y v . F o r e s t F i b e r P r o d u c t s , 288 Or 337 ( 1 9 8 0 ) . We 
have a p p l i e d t h e m i n i m a l c o n t r i b u t i o n r a t i o n a l e found i n C a l d e r . 

T h e r e may be . some a b s t r a c t r e a s o n t o d i s c u s s t h e d i s t i n c t i o n and 
we may i n some f u t u r e s i m i l a r c a s e do so, but h e r e i t i s s u f f i 
c i e n t t o s t a t e t h a t under a p p l i c a t i o n of e i t h e r r a t i o n a l e V i k i n g / 
S A I F i s r e s p o n s i b l e f o r t h i s c l a i m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 9, 1981 i s r e v e r s e d . The 
J u l y 15, 1980 d e n i a l o f I n d u s t r i a l I n d e m n i t y i s approved, and i:he 
September 19, 1980 d e n i a l of t h e "SAIF C o r p o r a t i o n i s - s e t a s i d e . 
The c l a i m i s remanded to SAIF f o r t h e payment of c o m p e n s a t i o n i n 
a c c o r d a n c e w i t h law. 

S A IF C o r p o r a t i o n s h a l l r e i m b u r s e I n d u s t r i a l I n d e m n i t y any 
c o m p e n s a t i o n p a i d t o c l a i m a n t or i n h i s b e h a l f , p u r s u a n t t o t h e 
R e f e r e e ' s o r d e r . 

C l a i m a n t ' s a t t o r n e y i s awarded $350 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by t h e S AIF C o r p o r a t i o n . 
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JIMMY FAULK, C l a i m a n t Own Motion 81-0217M 
P e t e r E . B a e r , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
R. Kenney R o b e r t s , D e f e n s e A t t o r n e y Own Motion O r d e r on R e c o n s i d e r a t i o n 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Both the S A I F C o r p o r a t i o n and c l a i m a n t have r e q u e s t e d 
r e c o n s i d e r a t i o n of the Board's Own Motion Order d a t e d J a n u a r y 8, 
1982 which o r d e r e d r e o p e n i n g of c l a i m a n t ' s J a n u a r y 10, 1971 i n j u r y 
c l a i m . 

C l a i m a n t ' s motion can be d e a l t w i t h b r i e f l y . We o r d e r e d 
c l a i m r e o p e n i n g e f f e c t i v e upon c l a i m a n t ' s August 17, .1981 
h o s p i t a l i z a t i o n . C l a i m a n t a s k s t h a t we o r d e r c l a i m reopening 
r e t r o a c t i v e to. September 18, 1980. Having r e c o n s i d e r e d the 
m a t t e r , we d e c l i n e to do so. C l a i m a n t a l s o a s k s t h a t we o r d e r 
a t t o r n e y f e e s a t t h i s time. That r e q u e s t i s premature. H a z e l 
S t a n t o n L o v e l l , 31 Van N a t t a 69 ( 1 9 8 1 ) . 

S A I F ' s motion contends t h a t r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
1981 h o s p i t a l i z a t i o n s h o u l d have been a s s i g n e d to Employee 
B e n e f i t s I n s u r a n c e Company ( E B I ) . On r e c o n s i d e r a t i o n , we a g r e e . 

On J a n u a r y 10, 1971 c l a i m a n t s l i p p e d and f e l l d u r i n g the 
c o u r s e of h i s employment w i t h Master C h e m i c a l C o r p o r a t i o n (MCC), 
i n s u r e d by S A I F , and s u s t a i n e d an i n j u r y to h i s back and neck. A 
D e t e r m i n a t i o n Order of June 22, 1972 awarded 5"; u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . On March 28, 1973, w h i l e employed 
by Independent Motor T r a n s p o r t (IMT), i n s u r e d by E B I , c l a i m a n t 
f e l l o n h i s h i p . A h e a r i n g was r e q u e s t e d p u r s u a n t co ORS 656.307' 
to d e t e r m i n e c a r r i e r r e s p o n s i b i l i t y on the b a s i s of a g g r a v a t i o n or 
new i n j u r y . EBI s u b s e q u e n t l y a c c e p t e d r e s p o n s i b i l i t y f o r t h e 1973 
i n j u r y . A November 12, 1974 D e t e r m i n a t i o n Order awarded c l a i m a n t 
10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r low and upper 
back. 

F o l l o w i n g E B I ' s a c c e p t a n c e of the ,1973 i n j u r y , a s e r i e s of 
p r o t r a c t e d p r o c e e d i n g s f o l l o w e d i n v o l v i n g c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g from the D e t e r m i n a t i o n O r d e r s f o r the 1973 i n j u r y , and 
E B I ' s a t t e m p t to j o i n MCC and S A I F i n a h e a r i n g on the i s s u e of 
e x t e n t of c l a i m a n t ' s i n j u r y . During t h e s e p r o c e e d i n g s , c l a i m a n t ' s 
award from the 1973 i n j u r y was i n c r e a s e d to 50% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . E v e n t u a l l y the c a s e m a d e - i t s way to 
the C o u r t o f . A p p e a l s . The c o u r t r u l e d t h a t the c l a i m a n t ' s then 
p r e s e n t " d i s a b i l i t y " was the r e s u l t of a nev; i n j u r y , and t h e r e f o r e 
the r e s p o n s i b i l i t y of E B I . I n d u s t r i a l Motor T r a n s p o r t v. F a u l k , 
54 Or App 77 ( 1 9 8 1 ) . 

C l a i m a n t underwent s u r g e r y on August 17, 1981. On J u l y 20, 
1981 c l a i m a n t r e q u e s t e d the Board to e x e r c i s e i t s own motion 
j u r i s d i c t i o n and o r d e r r e o p e n i n g of the J a n u a r y 1971 c l a i m i n 
o r d e r t o a l l o w f o r the n e c e s s a r y s u r g i c a l and r e l a t e a e x p e n s e s due 
to c l a i m a n t ' s 1981 h o s p i t a l i z a t i o n . M e d i c a l r e p o r t s d a t e d A p r i l 
15, 1981 and October 28, 1981 by Dr. John B l o s s e r i n d i c a t e d t h a t 
c l a i m a n t ' s p r e v i o u s l y undiagnosed c o n d i t i o n was the r e s u l t of the 
o r i g i n a l 1971 i n j u r y . 
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On J a n u a r y 8, 1982 the Board i s s u e d i t s Own Motion Order 
r e o p e n i n g the 1 9 7 1 : c l a i m , and t h e r e b y a s s i g n i n g r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s h o s p i t a l i z a t i o n to S A I F . R e c o n s i d e r a t i o n was r e q u e s t e d 
by S A I F on F e b r u a r y 4,-1982. 

F o l l o w i n g r e c o n s i d e r a t i o n of the m a t t e r , the Board has 
d e t e r m i n e d t h a t i t e r r e d i n o r d e r i n g reopening of the 1971 c l a i m . 
I n C r o s b y v. G e n e r a l D i s t r i b u t o r s , 33 Or App 543 ( 1 9 7 8 ) , t h e 
c l a i m a n t s u f f e r e d an i n j u r y i n 1971 f o r which he was awarded 20% 
unscheduled•permanent p a r t i a l d i s a b i l i t y . I n 1973 c l a i m a n t 
s u s t a i n e d a second i n j u r y , c o v e r e d by a d i f f e r e n t i n s u r e r , f o r 
which he r e c e i v e d an a d d i t i o n a l 30% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y . C l a i m a n t t h e r e a f t e r f i l e d an a g g r a v a t i o n c l a i m based 
on the 1971 i n j u r y . The c o u r t , i n denying the c l a i m , r u l e d that: 
the " l a s t i n j u r i o u s exposure r u l e " a p p l i e d , s t a t i n g : 

"Where a subsequent i n j u r y c o n t r i b u t e s 
i n d e p e n d e n t l y to a . c l a i m a n t ' s d i s a b i l i t y , 
t h e f i r s t i n j u r y i s e f f e c t i v e l y s u p e r s e d e d 
and the l a t t e r i n s u r e r i s s o l e l y l i a b l e f o r 
t h e e n t i r e d i s a b i l i t y . " (Emphasis added.) 
3 3 Or App a t 545. 

I n t h e c u r r e n t c a s e , the C ourt of A p p e a l s has d e t e r m i n e d t h a t 
c l a i m a n t s u f f e r e d a new i n j u r y i n 1973 and f o r which c l a i m a n t 
r e c e i v e d a permanent d i s a b i l i t y award. I t i s , t h e r e f o r e , c l e a r 
t h a t r i g h t l y or wrongly, the 1973 i n j u r y was found to have 

c o n t r i b u t e d to c l a i m a n t ' s d i s a b i l i t y , and t h a t f i n d i n g i s now r e s 
j u d i c a t a . We, t h e r e f o r e , f i n d , bated on C r o s b y , t h a t a t l e a s t i n 
a s i t u a t i o n where some permanent d i s a b i l i t y i s found i n r e l a t i o n 
to t he new i n j u r y , t h a t the i n s u r e r on the r i s k a t the t i m e o f 
t h a t i n j u r y i s l i a b l e f o r any subsequent worseni n g or need f o r 
m e d i c a l c a r e where the same b o d i l y p a r t i s i n v o l v e d . We l e a v e to 
a n o t h e r day the i s s u e of whether or not the same r u l e would a p p l y 
i n a s i t u a t i o n where a c l a i m a n t s u f f e r s no a d d i t i o n a l permanent 
d i s a b i l i t y as a r e s u l t of the new i n j u r y . 

ORDER 

The Board's Own Motion Order dated J a n u a r y 8, 1982 i s 
v a c a t e d . C l a i m a n t ' s r e q u e s t f o r r e o p e n i n g o i h i s 1971 i n j u r y 
( S A I F C l a i m No. C205050) i s d e n i e d . C l a i m a n t ' s r e q u e s t f o r 
r e o p e n i n g of h i s .1973 i n j u r y (EBI C l a i m No. C7302421) i s a l l o w e d , 
e f f e c t i v e August 17, 1981, and t h a t c l a i m i s remanded to E B I f o r 
p r o c e s s i n g any payment of b e n e f i t s u n t i l c l o s u r e p u r s u a n t to ORS 
656.278. 
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SHERMAN HAMMOND, C l a i m a n t WCB 80-06042 
P o z z i , W i l s o n e t a l . , C l a i m a n t ' s A t t o r n e y s F e b r u a r y 12, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members Ba r n e s and M c C a l l i s t e r . 

The. SAIF C o r p o r a t i o n r e q u e s t s Board r e v i e w of R e f e r e e S e i f e r t ' s 
o r d e r w h i c h found t h a t c l a i m a n t was s t i l l p e r m a n e n t l y and t o t a l l y 
d i s a b l e d a s of June 1 2 , 1 9 8 0 . A D e t e r m i n a t i o n Order, i s s u e d on t h a t 
d a t e on r e - e v a l u a t i o n of c l a i m a n t ' s s t a t u s , t e r m i n a t e d c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award and awarded compensation e q u a l t o 
96 d e g r e e s for. 3 0 p e r c e n t u n s c h e d u l e d low back and e x c r e t o r y system 
d i s a b i l i t y ; 7 5 d e g r e e s f o r 5.0 p e r c e n t l o s s of r i g h t l e g ; and 75 de
g r e e s f o r 5 0 p e r c e n t l o s s of l e f t l e g . 

SAIF has r a i s e d two i s s u e s on r e v i e w . I t f i r s t c o n t e n d s t h a t 
t h e r u l e o f B e n t l e y v. S A I F , 38 Or App 473 ( 1 9 7 9 ) , w h i c h p l a c e s t h e 
burden of showing change of permanent t o t a l d i s a b i l i t y s t a t u s on 
t h e e m p l o y e r / c a r r i e r , s h o u l d o n l y a p p l y when i n i t i a l l y r e q u e s t i n g 
r e - e v a l u a t i o n , and t h a t once t h e o r d e r t e r m i n a t i n g permanent t o t a l 
d i s a b i l i t y s t a t u s i s s u e s , t h e burden the n s h i f t s t o the c l a i m a n t a t 
t h e h e a r i n g . The Board has p r e v i o u s l y c o n s i d e r e d and r u l e d on t h i s 
i s s u e a d v e r s e l y t o S A I F ' s p o s i t i o n i n Angel B. A l b a r e z , 33 Van 
N a t t a ' s 5 9 8 ( 1 9 8 1 ) . 

SAIF a d d i t i o n a l l y c o n t e n d s t h a t i f t h e burden of showing change 
i n permanent t o t a l d i s a b i l i t y s t a t u s b e l o n g s to i t , t h a t t h i s burden 
has been met. I n B e n t l e y , t h e c o u r t s t a t e d : 

" I n an u n s c h e d u l e d d i s a b i l i t y c a s e , t h e degree 
of d i s a b i l i t y i s measured by t h e l o s s of e a r n 
i n g power, whic h i s a c o m b i n a t i o n of p h y s i c a l 
and m e n t a l d i s a b i l i t y and e m p l o y a b i l i t y i n the 
c u r r e n t j o b market. - [Om. c i t . ] I t f o l l o w s , 
i n o r d e r t o re d u c e t h e d i s a b i l i t y award, t h e r e 
must be a m a t e r i a l change s i n c e t h e l a s t award 
i n one o f t h e p h y s i c a l or m e n t a l f a c t o r s t h a t 
r e l a t e t o c l a i m a n t ' s e a r n i n g c a p a c i t y . " 
(Emphasis added) 

The i s s u e b e f o r e t h e Board i s t h e r e f o r e whether t h e r e has been a 
m a t e r i a l change s i n c e c l a i m a n t ' s l a s t award, i n one o f the p h y s i 
c a l o r m e n t a l f a c t o r s t h a t r e l a t e t o e a r n i n g c a p a c i t y . 

E a r n i n g c a p a c i t y has been d e f i n e d as the a b i l i t y to o b t a i n and 
h o l d g a i n f u l employment i n t h e broad f i e l d of g e n e r a l i n d u s t r i a l 
o c c u p a t i o n s . F o r d v. S A I F , 7 Or App 5 4 9 ( 1 9 7 2 ) . The p r o v i s i o n s i n 
ORS 6 5 6 . 2 0 5 ( 5 ) f o r r e - e x a m i n a t i o n of permanent t o t a l d i s a b i l i t y 
•awards i n d i c a t e t h a t permanent t o t a l d i s a b i l i t y i s based on e x i s t 
i n g o c c u p a t i o n a l a b i l i t i e s , and t h a t a d j u s t m e n t i s a p p r o p r i a t e i f 
the c l a i m a n t i s no l o n g e r permanently i n c a p a c i t a t e d from r e g u l a r l y 
p e r f o r m i n g work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . Gettman v. 
S A I F , 2 8 9 Or 6 0 9 ( 1 9 8 0 ) . 
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The Board c o n c u r s w i t h t h e R e f e r e e , t h a t t h e r e has been no 
m a t e r i a l change i n t h e c l a i m a n t ' s c o n d i t i o n such a s t o a f f e c t h i s 
e a r n i n g c a p a c i t y . With r e g a r d t o c l a i m a n t ' s p h y s i c a l c o n d i t i o n , 
t h e r e p o r t of t h e O r t h o p a e d i c C o n s u l t a n t s d a t e d F e b r u a r y 11, 1978 
s t a t e d : ' • • 

" H i s c o n d i t i o n i s 1 - e s s e n t i a l l y unchanged from 
what i t was a y e a r ago; he i s s t i l l p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . " 

C l a i m a n t was examined by Dr. Henry S t o r i n o a t t h e C a l l a h a n C e n t e r on 
A p r i l 10, 198 0. The e x a m i n a t i o n r e v e a l e d : 

" . . . r a t h e r s e v e r e motor and s e n s o r y r e s i d u a l s , 
from the cauda e q u i n a i n j u r y s u s t a i n e d i n 
1914. The p a t i e n t has b i l a t e r a l " f l o p p y f e e t , " 
w i t h r a t h e r marked a t r o p h y of t h e m u s c u l a t u r e 
below t h e knees, and i n a d d i t i o n q u i t e . a b i t 
of a t r o p h y of the g l u t e a l m u s c u l a t u r e . " 

Dr. S t o r i n o a d d i t i o n a l l y found h y p e s t h e s i a and h y p a l g e s i a of t h o s e 
dermatomes from L4 through S I , -numbness of f e e t and l e g s , found 
t h a t c l a i m a n t f r e q u e n t l y l o s t h i s b a l a n c e due t o i m p a i r e d p o s i t i o n 
s e n s e i n both f e e t and r e s i d u a l u r o l o g i c a l symptoms. Dr. S t o r i n o 
a l s o found t h a t t h e c l a i m a n t was s t r a i g h t - f o r w a r d and w e l l m o t i v a t e d . 

Dr. L e l a n d C r o s s of the Good S a m a r i t a n R e h a b i l i t a t i o n C e n t e r 
examined c l a i m a n t on J u l y 14, 1980. Dr. C r o s s noted t h a t back and 
l e g ' p a i n r e g u l a r l y i n t e r f e r e d w i t h c l a i m a n t ' s s l e e p , and t h e t y p e 
and amount of work have a s i g n i f i c a n t b e a r i n g on the l e v e l of p a i n . 
Dr. C r o s s f u r t h e r r e l a t e d t h a t p l a s t i c AFO s h e l l s and h i g h top shoes 
were n e c e s s a r y i n o r d e r to p r e v e n t c l a i m a n t from f a l l i n g down due t o 
poor l e g and. s e n s a t i o n c o n t r o l below the k n e e s and n o t e s a d d i t i o n a l 
u r o l o g i c a l problems wh i c h c o n t r i b u t e to l i m i t a t i o n s i n t h e l a b o r 
market. 

The sum o f t h e m e d i c a l e v i d e n c e i n d i c a t e s t o us t h a t c l a i m a n t ' s 
p h y s i c a l c o n d i t i o n has changed l i t t l e from the d a t e of the o r d e r 
a l l o w i n g c l a i m a n t compensation f o r permanent t o t a l d i s a b i l i t y . 

With r e g a r d t o the non-medical f a c t o r s t h a t r e l a t e t o e a r n i n g 
c a p a c i t y , we f i n d t h a t t h e r e has been no m a t e r i a l change e s t a b l i s h e d 
by S A I F . On v o c a t i o n a l t e s t i n g , c l a i m a n t d i d w e l l but i t was h i s 
e x p r e s s e d d e s i r e t o c o n t i n u e w i t h h i s long term p r e - i n j u r y g o a l of 
becoming a p o t t e r . I n t e l l e c t u a l l y , t h e c l a i m a n t was found c a p a b l e 
of p e r f o r m i n g i n 54 of t h e 62 o c c u p a t i o n a l a b i l i t y p a t t e r n a r e a s and 
c a p a b l e of l e a r n i n g many d i f f e r e n t v o c a t i o n a l t a s k s . 

^During the c o u r s e o f t h e h e a r i n g , S A I F produced a v o c a t i o n a l 
r e h a b i l i t a t i o n c o u n s e l o r , Rodney I s dm-, to t e s t i f y r e g a r d i n g t h e 
c l a i m a n t ' s p o t e n t i a l e m p l o y a b i l i t y ; The w i t n e s s r e l a t e d t h a t t h e r e 
were some v e r y . l i m i t e d employment o p p o r t u n i t i e s f o r t h e c l a i m a n t i n 
s o u t h e r n Oregon., Upon c r o s s - e x a m i n a t i o n , however, i t became ap p a r 
e n t t h a t t h e w i t n e s s was not s u f f i c i e n t l y f a m i l i a r w i t h t h e c l a i m 
a n t or h i s p h y s i c a l impediments t o make an a p p r o p r i a t e d e t e r m i n a 
t i o n . T h e r e was a l s o 'testimony f o r S A I F by B i l l Moberl.y, a j o b 
d e v e l o p e r f o r P a c i f i c R e h a b i l i t a t i o n A s s o c i a t e s . , The w i t n e s s t e s t 
i f i e d t h a t there, was one f i r m t h a t "might" have an i n t e r e s t i n 
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t a l k i n g w i t h t h e c l a i m a n t r e g a r d i n g a j o b i n p o t t e r y s a l e s , and an
o t h e r f i r m t h a t m a n u f a c t u r e d s m a l l g l a s s i t e m s t h a t was a p o t e n t i a l 
employer. The w i t n e s s a l s o i n d i c a t e d t h a t i t may be p o s s i b l e f o r 
t h e c l a i m a n t t o work i n t h e e l e c t r o n i c s i n d u s t r y . The same l i m i t a 
t i o n s w h i c h a p p l i e d to Mr. Isom's t e s t i m o n y a p p l y to Mr. Moberly's 
e q u a l l y w e l l . 

As p r e v i o u s l y noted, t h e burden i s on SAIF t o e s t a b l i s h a 
m a t e r i a l change. The e v i d e n c e i n d i c a t e s t h a t t h e r e has been no 
change i n c l a i m a n t ' s c o n d i t i o n from a m e d i c a l s t a n d p o i n t . We a l s o 
c o n c u r w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e r e has been no 
m a t e r i a l change e s t a b l i s h e d by S A I F w i t h r e g a r d to the o t h e r f a c 
t o r s w h i c h r e l a t e t o e a r n i n g c a p a c i t y . SAIF has c l e a r l y e s t a b l i s h e d 
t h a t c l a i m a n t has t h e m e n t a l a b i l i t y to p e r f o rm a number of v o c a 
t i o n a l t a s k s . The c r i t i c a l p o i n t o f f o c u s , however, comes when com
b i n i n g m e n t a l a p t i t u d e w i t h t h e e f f e c t of the c l a i m a n t ' s p h y s i c a l 
i m p a i r m e n t s i n o r d e r t o d e t e r m i n e e m p l o y a b i l i t y . I t i s h e r e t h a t 
t h e r e has been a f a i l u r e of p r o o f on the p a r t of S A I F . SAIF has 
o n l y e s t a b l i s h e d t h a t t h e r e may be one o r two j o b s w h i c h t h e c l a i m 
a n t c o u l d be c a p a b l e of p e r f o r m i n g . T h i s does not e s t a b l i s h a 
m a t e r i a l change i n c l a i m a n t ' s e a r n i n g c a p a c i t y . 

The Board would a l s o comment on one a d d i t i o n a l p o i n t . I t a p p e a r s 
t h r o u g h o u t t h e r e c o r d t h a t c l a i m a n t ' s o n l y e x p r e s s e d v o c a t i o n a l d e s i r e 
i s t o be a p o t t e r . • I n Jimmy A. Smith, 29 Van N a t t a 182 ( 1 9 8 0 ) , t h e 
c l a i m a n t was a t t e m p t i n g t o e s t a b l i s h h i s s t a t u s a s permanently and 
t o t a l l y d i s a b l e d . The c l a i m a n t r e f u s e d t o c o n s i d e r any o c c u p a t i o n a l 
c o u r s e s o t h e r t h a n t h e m i n i s t r y . The Board found t h a t c l a i m a n t v o l u n 
t a r i l y l i m i t e d h i s c h o i c e o f employment to t h e m i n i s t r y , and t h a t t h e 

e v i d e n c e i n d i c a t e d c l a i m a n t would be a b l e t o s e c u r e o t h e r t y p e s o f 
employment i f he had a t t e m p t e d t o do so. The Board t h e r e f o r e r e 
f u s e d t o f i n d t h e c l a i m a n t p e r m a n e n t l y t o t a l l y d i s a b l e d . 

I n t h e c u r r e n t c a s e , we have found t h a t t h e e v i d e n c e i s i n s u f 
f i c i e n t t o r e s u l t i n a change i n c l a i m a n t ' s s t a t u s . T h i s i s not to 
s a y , however, t h a t t h e e v i d e n c e i n t h e f u t u r e w i l l be i n s u f f i c i e n t . 
A f i n d i n g of permanent t o t a l d i s a b i l i t y i s not r e s j u d i c a t a . I f 
t h e e v i d e n c e on t h e n e x t r e - e v a l u a t i o n i n d i c a t e s t h a t c l a i m a n t 
would be a b l e t o engage i n o t h e r o c c u p a t i o n a l e n d e a v o r s , and t h a t 
he v o l u n t a r i l y l i m i t e d h i m s e l f t o l i m i t e d s e l f - e m p l o y m e n t as a p o t 
t e r , t h e r e would t h e n be a s t r o n g b a s i s f o r t e r m i n a t i n g c l a i m a n t ' s 
permanent t o t a l d i s a b i l i t y award. 

ORDER 

• The R e f e r e e ' s o r d e r d a t e d J a n u a r y 9, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $375 a s and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e , p a y a b l e by S A I F . 
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ISABEL D. MARTINEZ, Claimant 
Robert U d z i e l a , C l a i m a n t ' s A t t o r n e y 
David Home, Defense A t t o r n e y 

WCB 79-03053 & 80-06054 
February 12, 1982 
Order of D i s m i s s a l 

WCB Case No. 79-03053 i s now b e f o r e t h e Board on remand from 
the C o u r t of A p p e a l s . WCB Case No. 80-06054 i s now pending b e f o r e 
the H e a r i n g s D i v i s i o n on c l a i m a n t ' s r e q u e s t f o r h e a r i n g . 

Based on the p a r t i e s ' d i s p u t e d c l a i m s e t t l e m e n t approved by 
th e Board t h i s d a t e , both c a s e s a r e d i s m i s s e d w i t h p r e j u d i c e 
p u r s u a n t to.ORS 6 5 6 . 2 8 9 ( 4 ) . 

I T I S SO ORDERED. 

JOHN C. MAY, Cl a i m a n t WCB 80-10376 
David Hytowitz, C l a i m a n t ' s A t t o r n e y February 12, 1982 
Edwin A. Harnden, Defense A t t o r n e y Order on Review 
Reviewed by t h e Board en banc. 

The employer s e e k s Board r e v i e w of R e f e r e e S t . M a r t i n ' s o r d e r 
which g r a n t e d c l a i m a n t compensation f o r temporary t o t a l d i s a b i l i t y 
from September 5, 198 0 through September 23, 1980, a s s e s s e d a pen
a l t y of 15% of t h a t amount and o r d e r e d an e m p l o y e r - p a i d a t t o r n e y ' s 
f e e . 

The i s s u e i s t h e meaning of t h e f o l l o w i n g p o r t i o n of ORS 
656.268 ( 2 ) : 

". . . . employer must c o n t i n u e t o make temporary" 
t o t a l d i s a b i l i t y payments u n t i l t e r m i n a t i o n of 
suc h payments i s a u t h o r i z e d f o l l o w i n g e x a m i n a t i o n 
of t h e m e d i c a l r e p o r t s s u b m i t t e d t o t he E v a l u a 
t i o n D i v i s i o n under t h i s s e c t i o n . " 

C l a i m a n t c o n t e n d s t h a t a u t h o r i z a t i o n c o n t e m p l a t e d by t h i s s t a t u t e 
c a n o n l y be i n t h e form of a d u l y i s s u e d , w r i t t e n D e t e r m i n a t i o n 
Order. 

The employer c o n t e n d s a phone c a l l made to t h e E v a l u a t i o n D i v i 
s i o n on about September 16, 1980 r e s u l t e d i n b e i n g t o l d t h a t when•a 
D e t e r m i n a t i o n Order was i s s u e d . i t would t e r m i n a t e e n t i t l e m e n t t o 
temporary t o t a l d i s a b i l i t y compensation e f f e c t i v e September 5, 1980 
t h e r e f o r e , t h e employer a r g u e s , i t ' h a d a u t h o r i z a t i o n w i t h i n t h e 
meaning of ORS 656.268(2) t o t e r m i n a t e temporary t o t a l d i s a b i l i t y 
c o m p e nsation. 
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The m a j o r i t y c o n c l u d e s the employer's p o s i t i o n i s both wrong 
and u n r e a s o n a b l e . By c l e a r s t a t u t o r y i m p l i c a t i o n and p r e v i o u s l y 
u n q u e s t i o n e d l o n g - s t a n d i n g custom, " a u t h o r i z e d . .. . under t h i s 
s e c t i o n " means a w r i t t e n D e t e r m i n a t i o n Order. T h i s p r o v i d e s f o r t h e 
c e r t a i n t y of a w r i t t e n p u b l i c r e c o r d r a t h e r than c a s e - b y - c a s e prob
lems o f p r o o f about what was s a i d d u r i n g a t e l e p h o n e c o n v e r s a t i o n . 
A w r i t t e n D e t e r m i n a t i o n Order p r o v i d e s a d a t e c e r t a i n to s t a r t t h e 
one y e a r p e r i o d i n w h i c h to r e q u e s t a h e a r i n g , ORS 6 5 6 . 3 1 9 ( 2 ) , and 
t o s t a r t t h e f i v e y e a r a g g r a v a t i o n p e r i o d , ORS 6 5 6 . 2 7 3 ( 4 ) . As f a r 
as t h e m a j o r i t y of t h e Board i s c o n c e r n e d , the E v a l u a t i o n D i v i s i o n 
has no b u s i n e s s p r o v i d i n g t e l e p h o n i c p r e v i e w s of coming a t t r a c t i o n s . 

From our c o n c l u s i o n t h a t the employer's p o s i t i o n i s both wrong 
and u n r e a s o n a b l e , i t f o l l o w s t h a t the R e f e r e e ' s a n a l y s i s was c o r r e c t . 
We a f f i r m and adopt t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 24, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $4 00 f o r s e r v i c e s r e n d e r e d on B e a r d r e v i e w , 
p a y a b l e by t h e employer. 

MEMBER McCALLISTER DISSENTING IN PART: 

I a g r e e w i t h the m a j o r i t y t h a t t h e E v a l u a t i o n D i v i s i o n s h o u l d 
not p r e v i e w D e t e r m i n a t i o n Order f i n d i n g s o v e r t h e t e l e p h o n e , u n l e s s 
t h e y communicate t h e c l e a r message t h a t i n f o r m a t i o n p r o v i d e d by 
t e l e p h o n e has no l e g a l e f f e c t and t h a t any a c t i o n r e g a r d i n g a 
w o r k e r ' s e n t i t l e m e n t t o compensation must a w a i t r e c e i p t of the 
w r i t t e n D e t e r m i n a t i o n Order. I f u r t h e r a g r e e t h a t t h e employer's 
r e l i a n c e on t h e " t e l e p h o n e D e t e r m i n a t i o n Order" was wrong. I d i s 
a g r e e w i t h t h e m a j o r i t y o p i n i o n t h a t . t h e employer's a c t i o n s were 
u n r e a s o n a b l e . I would a f f i r m t h a t p o r t i o n of t h e R e f e r e e ' s o r d e r 
w h i c h awarded c l a i m a n t a d d i t i o n a l temporary t o t a l d i s a b i l i t y but 
would r e v e r s e on t h e p e n a l t y i s s u e . 
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RONALD QUEEN, C l a i m a n t WCB 79-09182 & 80-03422 
Ri c k W. R o l l , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
SAIF Corp L e g a l . D e f e n s e A t t o r n e y Order on Review 
K a t h e r i n e O ' N e i l , Defense A t t o r n e y 

Reviewed by Board Members Barnes and L e w i s . 

Crown Z e l l e r b a c h , a s e l f - i n s u r e d employer, r e q u e s t s Board r e 
view of R e f e r e e Gemmell's o r d e r which r e v e r s e d i t s d e n i a l and found 
t h a t t h e i n c i d e n t of September 21, 1979, c o n s t i t u t e d a new i n j u r y . 
SAIF C o r p o r a t i o n c r o s s - r e q u e s t s Board r e v i e w p r o t e s t i n g the R e f e r e e ' 
I n t e r i m Order w h i c h h e l d t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s had not 
e x p i r e d i n h i s m e d i c a l o n l y ( n o n - d i s a b l i n g ) c l a i m s i n c e i t was not 
su b m i t t e d t o t h e . E v a l u a t i o n D i v i s i o n f o r c l o s u r e and t h u s f o r w h i c h 
no D e t e r m i n a t i o n Order e v e r i s s u e d . The R e f e r e e a l s o d e n i e d c l a i m 
a n t ' s r e q u e s t f o r p e n a l t i e s and a t t o r n e y ' s f e e s due to S A I F ' s 
a l l e g e d u n r e a s o n a b l e d e n i a l and/or i n t e r f e r e n c e and b l o c k i n g o f 
i s s u a n c e of an Order D e s i g n a t i n g P a y i n g Agency p u r s u a n t t o ORS 
656.307. 

We c o n c l u d e t h a t the R e f e r e e p r o p e r l y p l a c e d r e s p o n s i b i l i t y on 
Crown Z e l l e r b a c h on a new i n j u r y b a s i s . We c o n c l u d e t h a t t h e 
R e f e r e e c o r r e c t l y d e c l i n e d t o award p e n a l t i e s and a t t o r n e y ' s f e e s 
a g a i n s t S A I F under t h e f a c t s , c i r c u m s t a n c e s and l e g a l c o n t e n t i o n s i n 
t h i s c a s e . We a f f i r m and adopt t h o s e p o r t i o n s of t h e R e f e r e e ' s 
o r d e r . 

We a l s o a g r e e w i t h t h e R e f e r e e ' s I n t e r i m Order u p h o l d i n g Hear
i n g s D i v i s i o n and Board j u r i s d i c t i o n o v e r c l a i m a n t ' s r e q u e s t f o r 
h e a r i n g on S A I F ' s d e n i a l of h i s a g g r a v a t i o n c l a i m and we borrow l i b 
e r a l l y from t h a t I n t e r i m Order i n the b a l a n c e of t h i s o r d e r . 

C l a i m a n t s u s t a i n e d a•compensable i n j u r y to h i s r i g h t w r i s t on 
J u l y 31, 1971 w h i l e employed by Crown Z e l l e r b a c h which was t h e n i n 
s u r e d by S A I F . C l a i m a n t ' s workers compensation c l a i m was a c c e p t e d 
by S A I F , m e d i c a l t r e a t m e n t was p r o v i d e d , but no time l o s s was p a i d . 
No D e t e r m i n a t i o n Order' e v e r i s s u e d c l o s i n g t h e c l a i m b e c a u s e SAIF 
d i d n ot submit'.it t o t h e E v a l u a t i o n D i v i s i o n . I n 1979, SAIF d e n i e d 
c l a i m a n t ' s a g g r a v a t i o n c l a i m of h i s i n j u r y of 1971 and contended 
c l a i m a n t d i d not t i m e l y f i l e t h e c l a i m w i t n i n t h e f i v e - y e a r p e r i o d 
p r o v i d e d by s t a t u t e . . 

The law i n e f f e c t a t t h e tir;.'? of c l a i m a n t ' s i n j u r y i n 1971 
p l a c e d r e s p o n s i b i l i t y upon S A I F f o r r e q u e s t i n g c l a i m d e t e r m i n a t i o n . 
ORS 656.268. A w o r k e r ' s a g g r a v a t i o n r i g h t s were s e t f o r t h i n forme 
ORS 656.271, which r e a d i n - p e r t i n e n t p a r t : 

" ( 2 ) . A r e q u e s t f o r a h e a r i n g on i n c r e a s e d com
p e n s a t i o n f o r a g g r a v a t i o n must be f i l e d 
w i t h t h e Board w i t h i n f i v e y e a r s a f t e r t h e 
f i r s t d e t e r m i n a t i o n made under s u b s e c t i o n 
(3) of ORS 656.268. 
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I n 1973 , t h e a g g r a i v a t i o n s t a t u t e was renumbered ORS 6 56 .273 and 
amended to p r o v i d e : 

" ( 3 ) (a) E x c e p t a s p r o v i d e d i n paragraphs-- (b) 
and (c) of. t h i s s u b s e c t i o n , t h e c l a i m , 
f o r a g g r a v a t i o n must be f i l e d w i t h i n 
f i v e years, a f t e r the f i r s t d e t e r m i n a 
t i o n made under s u b s e c t i o n (3) of ORS 
656.268. 

(b) I f no d e t e r m i n a t i o n was made, the 
c l a i m f o r a g g r a v a t i o n must be f i l e d 
w i t h i n f i v e y e a r s a f t e r t h e d a t e of 
i n j u r y . 

(c) I f a n o n d i s a b l i n g i n j u r y d i d not be
come d i s a b l i n g w i t h i n a t l e a s t one 
y e a r from the t e r m i n a t i o n of m e d i c a l 
s e r v i c e s , the c l a i m f o r a g g r a v a t i o n 
must be f i l e d w i t h i n f i v e y e a r s from 
t h e d a t e of i n j u r y . r a t h e r t h a n t h e 
d a t e of any d e t e r m i n a t i o n i s s u e d on 
the c l a i m . " ORS 656.273. 

The s t a t u t o r y language remains t h e same e x c e p t t h a t s u b s e c t i o n 
(3) (b) quoted above has been renumbered ( 4 ) ( b ) and now r e a d s : 

" I f t h e i n j u r y was n o n d i s a b l i n g and 
no d e t e r m i n a t i o n was made, the c l a i m 
f o r a g g r a v a t i o n must be f i l e d w i t h i n 
f i v e y e a r s a f t e r t h e d a t e o f i n j u r y . " 
ORS 656.273 (4) (b). 

S A I F c o n t e n d s t h a t t h e s t a t u t e s h o u l d be a p p l i e d r e t r o a c t i v e l y 
and t h a t c l a i m a n t ' s c l a i m i s b a r r e d b e c a u se i t was not f i l e d w i t h i n 
f i v e y e a r s o f t h e d a t e of i n j u r y a s r e q u i r e d by p r e s e n t ORS 656.273 
(4) ( b ) . We d i s a g r e e . 

The c l a i m h e r e i n was a c c e p t e d by SAIF and was n e v e r c l o s e d by 
d e t e r m i n a t i o n . T h i s Board i n the c a s e of E l i z a b e t h Simmons, 11 Van 
N a t t a 282. (1974) , e x p l a i n e d t h e p r o c e d u r e u s e d i n such c a s e s and 
a d d r e s s e d t h e i s s u e r a i s e d h e r e i n : 

"The Agency soon l e a r n e d t h a t the g r e a t m a j o r i t y 
of t h e a p p r o x i m a t e l y 100,000 i n j u r y c l a i m s e a c h 
y e a r i n v o l v e d o n l y nominal m e d i c a l c a r e . R e a l -

. i z i n g t h a t f o r m a l l y c l o s i n g t h e s e c l a i m s would 
r e s u l t i n enormous a d m i n i s t r a t i v e c o s t s , and be
c a u s e t h e s t a t u t e p e r m i t s the employer to spe
c i f i c a l l y r e q u e s t a' d e t e r m i n a t i o n i n any c a s e , 
t h e Board c o n c l u d e d an i n f o r m a l ' a d m i n i s t r a t i v e ' 
c l o s u r e c o u l d s u f f i c i e n t l y f u l f i l l and c a r r y out 
t h e l e g i s l a t i v e i n t e n t w h i l e s a v i n g the u n n e c e s 
s a r y c o s t s . The a d m i n i s t r a t i v e p r a c t i c e of 
making 'me d i c a l o n l y ' c l o s u r e was t h e r e f o r e 
d e v e l o p e d . I n the p r o c e s s , an e s t i m a t e d one 
m i l l i o n d o l l a r s o f u n p r o d u c t i v e a d m i n i s t r a t i v e 
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expense, a c o s t u l t i m a t e l y borne by e m p l o y e r s , 
was .saved. I t was the ' B o a r d 1 s p o s i t i o n , however, • 
t h a t s i n c e ' no formal' w r i t t e n d e t e r m i n a t i o n o r d e r 
was i s s u e d or m a i l e d , t h e m e d i c a l o n l y c l o s u r e 
d i d n o t, under ORS 656. 268 ( 4 ) , s t a r t the r u n n i n g 
of • the' a g g r a v a t i o n p e r i o d . " 

The Board s u b s e q u e n t l y and c o n s i s t e n t l y has h e l d t h a t a d m i n i s 
t r a t i v e " m e d i c a l o n l y " c l o s u r e s do not. q u a l i f y a s t h e f i r s t d e t e r 
m i n a t i o n made' under ORS 656. 268 . We have h e l d i n such c a s e s not 
o n l y t h a t a w o r k e r ' s a g g r a v a t i o n r i g h t s have not e x p i r e d b ut t h a t 
s a i d r i g h t s w i l l not b e g i n t o run u n t i l s uch a d e t e r m i n a t i o n i s 
i s s u e d . Mario R e d i s k e , 14 Van Natta. 74 (1 9 7 5 ) ; J a c k Yoes, 14 Van 
N a t t a 19 (1975) . 

F u r t h e r , t h e Board r e c e n t l y has r e a f f i r m e d i t s p o s i t i o n or. t h i s 
i s s u e i n t h e c a s e of Robert Farance,' 30 Van N a t t a 51. Mr. F a r a n c e 
was i n j u r e d i n 1970, r e c e i v e d m e d i c a l t r e a t m e n t but had no compen
s a b l e time l o s s . C l a i m c l o s u r e not h a v i n g been r e q u e s t e d by t h e 
c a r r i e r , no d e t e r m i n a t i o n o r d e r i s s u e d . I n 1976, the c a r r i e r d e n i e d 
h i s c l a i m f o r a g g r a v a t i o n . The Board a f f i r m e d the R e f e r e e ' s o r d e r 
which h e l d t h a t c l a i m a n t ' s a g g r a v a t i o n . r i g h t s had not e x p i r e d . 

I n c o n c l u s i o n , t h e a g g r a v a t i o n law i n e f f e c t a t t h e time of 
c l a i m a n t ' s i n j u r y i n 1971 d i d not p r o v i d e f o r an a g g r a v a t i o n p e r i o d 
commencing from t h e d a t e of i n j u r y . . Former ORS 656.271 p r o v i d e d o n l y 
f o r an a g g r a v a t i o n p e r i o d commencing from t h e time of t he i n i t i a l 
d e t e r m i n a t i o n by t h e E v a l u a t i o n D i v i s i o n . Our p r i o r d e c i s i o n s have 
c o n s i s t e n t l y h e l d t h a t " m e d i c a l o n l y " c l o s u r e s do'not q u a l i f y a s t h e 
i n i t i a l d e t e r m i n a t i o n under ORS 656.268, and t h a t , f o r w o r k e r s whose 
a g g r a v a t i o n r i g h t s , a r e dete r m i n e d by t h e law i n e f f e c t p r i o r t o t h e 
1973 amendments, a g g r a v a t i o n r i g h t s do not b e g i n to run u n t i l s u c h 
time a s a d e t e r m i n a t i o n under ORS 656.268 has i s s u e d . I n t h e c a s e 
a t b a r , SAIF d i d not submit t h e c l a i m f o r c l o s u r e to the E v a l u a t i o n 
D i v i s i o n and no d e t e r m i n a t i o n i s s u e d . T h e r e f o r e , the. R e f e r e e c o r 
r e c t l y r u l e d t h a t c l a i m a n t ' s a g g r a v a t i o n r i g h t s had not e x p i r e d and 
t h a t t h e H e a r i n g s D i v i s i o n (and t h i s Board) had j u r i s d i c t i o n to de
c i d e t h e m a t t e r on i t s m e r i t s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 9, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $600 f o r s e r v i c e s r e n d e r e d on Board r e v i e w , 
p a y a b l e by Crown Z e l l e r b a c h . 
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ALLAN D. SMITH, C l a i m a n t WCB 80-08592 
Douglas D. Hagen, C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
Dan i e l L. Meyers, Defense A t t o r n e y Order Approving D i s p u t e d C l a i m 

S e t t l e m e n t 
On December 17, 1980 R e f e r e e Braverman e n t e r e d an o r d e r a f f i r m 

i n g t h e em p l o y e r ' s d e n i a l of c l a i m a n t ' s c l a i m f o r d e g e n e r a t i v e a r t h 
r i t i s i n . b o t h of h i s - k n e e s . On August 4, 1931 the Board a f f i r m e d 
Referee- Braverman's o r d e r . C l a i m a n t ' s a p p e a l i s now pending i n the 
C o u r t of A p p e a l s . 

C l a i m a n t and the employer's r e p r e s e n t a t i v e have e x e c u t e d a d i s 
p u t e d c l a i m s e t t l e m e n t . The p a r t i e s moved the C o u r t of A p p e a l s for. 
a p p r o v a l of t h e d i s p u t e d c l a i m s e t t l e m e n t o r , a l t e r n a t i v e l y , to r e 
mand t o t h e Board to e n t e r an o r d e r e i t h e r a p p r o v i n g or d i s a p p r o v i n g 
t h e s e t t l e m e n t . 

On F e b r u a r y 4, 1982 t h e C o u r t of A p p e a l s e n t e r e d an o r d e r r e 
manding t h e i s s u e of a p p r o v a l of t he d i s p u t e d c l a i m s e t t l e m e n t to 
t h e Board w h i l e r e t a i n i n g j u r i s d i c t i o n o ver t h e pending a p p e a l 
(CA No. A 22084) w h i l e t h e Board c o n s i d e r e d a p p r o v a l of t h e p a r t i e s ' 
d i s p u t e d c l a i m s e t t l e m e n t . 

Having c o n s i d e r e d t h e p a r t i e s ' d i s p u t e d c l a i m s e t t l e m e n t , 
a t t a c h e d h e r e t o as E x h i b i t A, t h e same i s hereby approved. 

I T I S SO ORDERED. 

JACK SUYDAM, Cl a i m a n t WCB 80-08595 
R o l f O l s o n , C l a i m a n t ' s A t t o r n e y F e b r u a r y 12, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order of D i s m i s s a l 
A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h the Workers 

Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by. the c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now ha v i n g been withdrawn, 

I T I S THEREFORE ORDERED t h a t the r e q u e s t f o r r e v i e w now 
pending b e f o r e the Board i s hereby d i s m i s s e d and the o r d e r of the 
R e f e r e e i s f i n a l by o p e r a t i o n of law. 
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GABE BARRERA, C l a i m a n t WCB 81-01660 
Mike R a t i i f f , C l a i m a n t ' s A t t o r n e y February 22, 1982 
George Goodman, Defense A t t o r n e y Order o f D i s m i s s a l 
The Board has t h i s day g r a n t e d c l a i m a n t ' s Motion to D i s m i s s 

the p r o c e e d i n g s which form the b a s i s of the e mployer's r e q u e s t f o r 
Board r e v i e w ( e r r o n e o u s l y i d e n t i f i e d w i t h WCB Case No. 80-03611) 
f i l e d h e r e i n August 12, 1981. A c c o r d i n g l y , the e mployer's r e q u e s t 
f o r Board r e v i e w i s now moot. 

ORDER 

The em p l o y e r ' s r e q u e s t f o r r e v i e w i s d i s m i s s e d as moot. 

GABE BARRERA, C l a i m a n t WCB 80-03611 
Mike. R a t i i f f , C l a i m a n t ' s A t t o r n e y February 22, 1982 
George Goodman, Defense A t t o r n e y Order of D i s m i s s a l 
By motion f i l e d J a n u a r y 19, 1982 c l a i m a n t has r e q u e s t e d 

d i s m i s s a l of the p r e s e n t p r o c e e d i n g s . See a t t a c h e d E x h i b i t A. 

T h i s i s an example of the c o n f u s i o n engendered by t h i s agency 
and the l a w y e r s p r a c t i c i n g b e f o r e i t , a t t r i b u t a b l e i n p a r t to the 
f a i l u r e to pay heed to c a s e numbers a s s i g n e d to i n d i v i d u a l c a s e s 
and a l a c k of u n d e r s t a n d i n g as to when a s e p a r a t e c a s e number i s 
or s h o u l d be a s s i g n e d to a r e q u e s t f o r h e a r i n g . A l t h o u g h our own 
i n t e r n a l p r o c e d u r e s a r e y e t to be p e r f e c t e d , p r a c t i t i o n e r s a r e 
e x p e c t e d t o a v o i d c r e a t i n g c o n f u s i o n where none e x i s t s . 

T h e r e i s p r e s e n t l y pending a r e q u e s t f o r Board r e v i e w f i l e d 
by t h e c a r r i e r , i d e n t i f i e d by the c a r r i e r a s WCB Case No. 
80-03611. T h a t c a s e , WCB Case No. 80-03611, was c l o s e d a f t e r 
i s s u a n c e of an o r d e r by R e f e r e e Mulder on J a n u a r y 16, 1981, 
d i s p o s i n g of an i s s u e of premature c l a i m c l o s u r e . There was no 
a p p e a l from t h a t . o r d e r . These p r o c e e d i n g s , t h e r e f o r e , have 
e r r o n e o u s l y been, i d e n t i f i e d w i t h t h a t c a s e number. 

The proper c a s e number f o r the employer's r e q u e s t f o r r e v i e w 
and f o r the R e f e r e e ' s o r d e r which the Board has been r e q u e s t e d to 
r e v i e w i s , a s noted above, WCB Case No. 81-01660. 

Having now s e t the r e c o r d s t r a i g h t i n r e g a r d to the proper 
c a s e number f o r t h i s c l a i m , we t u r n our a t t e n t i o n to the 
c l a i m a n t ' s r e q u e s t f o r d i s m i s s a l . 

C l a i m a n t ' s motion f o r d i s m i s s a l i s a r e q u e s t to d i s m i s s t h a t 
p o r t i o n of h i s c l a i m which i s a l s o the s u b j e c t of the e m p l o y e r ' s 
r e q u e s t f o r r e v i e w . S i n c e the c l a i m i s now b e f o r e the Board on 
the e m p l o y e r ' s r e q u e s t f o r r e v i e w , the Board w i l l d i s p o s e of 
c l a i m a n t ' s motion r a t h e r than r e f e r i t to the H e a r i n g s D i v i s i o n . 

Based upon c l a i m a n t ' s motion and the a t t a c h m e n t t h e r e t o , 
t h e s e p r o c e e d i n g s a r e d i s m i s s e d , and WCB Case No. 81-01660 i s 
hereby c l o s e d . 

I T I S SO ORDERED. " _12Q-
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EXHIBIT "A 

BEFORE THE WORKERS' COMPENSATION BOARD 

STATE OF OREGON 

HEARINGS DIVISION 

I n t h e Matte r of t h e Compensation' 

o f 

GABE BARRERA, C l a i m a n t , 

E B I COS., I n s u r e r , 

LOVENESS CO., Employer. 

C l a i m No. C-7823413 

INSTRUCTIONS TO ATTORNEY 

WHEREAS, the f i r m of P a r k s & R a t l i f f , h e r e a f t e r r e f e r r e d 

t o a s F I R S T PARTY, has been r e t a i n e d to r e p r e s e n t t h e i n t e r e s t o f 

GABE BARRERA and BONNIE BARRERA, h e r e i n a f t e r - r e f e r r e d t o as SECOND 

PARTIES, i n a Workers' Compensation c a s e f i l e d i n t h e S t a t e of Oregoji 

C a se #C-7823413; and, 

WHEREAS, SECOND PARTIES a r e of the o p i n i o n t h a t i t i s i n 

t h e i r b e s t i n t e r e s t t h a t the p r o c e e d i n g be d i s m i s s e d due t o the 

s t r e s s t h a t i s b e i n g i n f l i c t e d upon t h e SECOND PARTIES by t h e pending 

a c t i o n ; and, 

WHEREAS, SECOND PARTIES acknowledge t h a t the F I R S T PARTY 

has e x p l a i n e d t o them t h e r e a r e s u b s t a n t i a l r i g h t s being a d j u d i c a t e d 

i n t h i s c a s e and t h a t a d i s m i s s a l a t t h i s p o i n t would t e r m i n a t e t h o s 

r i g h t s , which c o u l d p r e c l u d e SECOND PARTIES from making any r e c o v e r y 

w h a t s o e v e r from t h e compensation c a r r i e r f o r permnant d i s a b i l i t y , 

w h i c h i s s u b j e c t t o t h i s s u i t ; and, 

WHEREAS, SECOND PARTIES acknowledge t h a t they have a r i g h t 

t o seek a second l e g a l o p i n i o n i f they s h o u l d so d e s i r e , and have, 

had ample o p p o r t u n i t y t o do so; 
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13 
14 

1 NOW, THEREFORE, SECOND PARTIES h e r e b y i n s t r u c t FIRST 

2 PARTY t o d i s m i s s t h e W o r k e r s ' C o m p e n s a t i o n C l a i m a t t h i s t i m e , a n < ^ 
o I •J t o t a k e no f u r t h e r p r o c e e d i n g s on t h e i r b e h a l f ; and SECOND PARTIES i 

4 h e r e b y a g r e e t h a t s a i d d i s m i s s a l i s made f r o m t h e i r own f r e e w i l l j 

5 and w i t h o u t any c o e r c i o n w h a t s o e v e r , and t h a t t h e y s h a l l n o t i n t h e 

6 f u t u r e seek i n any r e s p e c t t o h o l d FIRST PARTY l i a b l e f o r t h e d i s -

7 m i s s a l o f t h e c o m p e n s a t i o n c l a i m and any l o s s t h a t may a c c r u e t o 

8 SECOND PARTIES as t h e r e s u l t t h e r e o f . 

9 DATED t h i s -.J^0_ day o f November, 1981. 
10 SECOND PARTIES 

11 J 

12 -•• .l_£VSl2_c^ GABE" BARRERA 

15 BONNIE BARRERA f 
GEORGE E, CLARK, B e n e f i c i a r i e s of 
Benton F l a x e l , A t t o r n e y 
K e i t h S k e l t o n , Defense A t t o r n e y 

The B o a r d i s s u e d an o r d e r on a p p l i c a t i o n f o r an a t t o r n e y ' s 
f e e on F e b r u a r y 12, 1982 d e n y i n g c l a i m a n t ' s a t t o r n e y ' : ; r e q u e s t f o r 
an a l l o w a n c e o f an a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d b e f o r e t h e 
Bo a r d on remand f r o m t h e C o u r t o f A p p e a l s . C l a i m a n t ' s a t t o r n e y 
t h e r e a f t e r r e q u e s t e d r e c o n s i d e r a t i o n o f t h a t o r d e r . 

C l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d . 

I T I S SO ORDERED. 

WCB 76-06736 
February 22, 1982 
Order Denying R e c o n s i d e r a t i o n : 

A p p l i c a t i o n f o r A t t o r n e y ' s Fee 
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ROBERT CLOSE, C l a i m a n t 
Evohl Mai agon, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

Own Motion 81-0080M 
February 22, 1982 : 

Order V a c a t i n g Own Motion Order 
The Board i s s u e d Own Motion O r d e r s i n t he above c a s e on A p r i l 

6, 1981 and May 13, 1981. 

I t has come to the Board's a t t e n t i o n t h a t the time t h o s e 
o r d e r s were i s s u e d c l a i m a n t had a pending r e q u e s t f o r h e a r i n g 
wh'ich i s i d e n t i f i e d a s WCB Case No. 81-00952. I t has a l s o come t o 
the Board's a t t e n t i o n t h a t the c o n t e n t i o n might be made i n WCB 
C a s e No. 81-00952 t h a t the Board's Own Motion O r d e r s of A p r i l and 
May of l a s t y e a r i n some way de t e r m i n e some or a l l of the i s s u e s 
r a i s e d i n WCB Case No. 81-00952. 

T h e r e was not p r e v i o u s l y and i s not now any i n t e n t t o 
d e t e r m i n e any i s s u e s pending on a r e q u e s t f o r h e a r i n g by way of an 
own motion o r d e r . T h e r e f o r e , the Board's Own Motion O r d e r s of 
A p r i l 6, 1981 and May 13, 1981 a r e v a c a t e d . Upon the c o n c l u s i o n 
of WCB Case No. 81-00952, any p a r t y who b e l i e v e s the Board s h o u l d 
c o n s i d e r g r a n t i n g own motion r e l i e f i s i n v i t e d to submit such a 
r e q u e s t t o the Board a t t h a t t i m e . 

I T I S SO ORDERED. 

JON D. DAY, Cla i m a n t 
John DeWenter, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 
K a t h e r i n e 0 ' N e i l , Defense A t t o r n e y 

WCB 80-11371 & 81-01192 
February 22, 1982 
Order on A p p l i c a t i o n f o r 

A d d i t i o n a l A t t o r n e y ' s Fee 

The Board i s s u e d i t s Order on Review h e r e i n on J a n u a r y 29, 
1982 a f f i r m i n g and ad o p t i n g the R e f e r e e ' s o r d e r . C l a i m a n t ' s 
a t t o r n e y was a l l o w e d a c a r r i e r - p a i d a t t o r n e y ' s f e e i n the amount 
of $250.00. 

C l a i m a n t ' s a t t o r n e y t h e r e a f t e r r e q u e s t e d an a d d i t i o n a l sum a s 
an a t t o r n e y ' s f e e , s u b m i t t i n g an a f f i d a v i t of time s p e n t and 
s e r v i c e s performed on r e v i e w . 

The s a l i e n t i s s u e or r e v i e w , a s framed by a p p e l l a n t ' s b r i e f , 
was r e s p o n s i b i l i t y f o r c l a i m a n t ' s r i g h t elbow c o n d i t i o n . C l a i m a n t 
r a i s e d an i s s u e c o n c e r n i n g e n t i t l e m e n t t o a p e n a l t y and a t t o r n e y ' s 
f e e but d i d not p r e v a i l on t h i s i s s u e . The p r i m a r y i s s u e was 
which one o f two c a r r i e r s i s r e s p o n s i b l e f o r payment of b e n e f i t s 
t o c l a i m a n t . There was no i s s u e of c o m p e n s a b i l i t y . C l a i m a n t ' s 
a t t o r n e y , t h e r e f o r e , was not p l a c e d i n the p o s i t i o n of h a v i n g t o 
de f e n d c l a i m a n t ' s award a s i n the o r d i n a r y s i t u a t i o n . Although 
c o u n s e l a c t i v e l y p a r t i c i p a t e d i n Board r e v i e w , we q u e s t i o n whether 
h i s p a r t i c i p a t i o n was a l l t h a t m e a n i n g f u l . See OAR 4 3 8 - 4 7 - 0 9 0 ( 1 ) . 

By t h a t a s i t may, however, c l a i m a n t ' s b r i e f i s a good work 
p r o d u c t , and c o u n s e l s h o u l d be compensated to a r e a s o n a b l e degree 
f o r s e r v i c e s performed. A c c o r d i n g l y , we i n c r e a s e t h e a l l o w a n c e of 
the a t t o r n e y ' s f e e , a l t h o u g h not to the e x t e n t r e q u e s t e d . 
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ORDER 

C l a i m a n t ' s a t t o r n e y - i s a l l o w e d $200.00 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by S A I F . T h i s f e e i s i n a d d i t i o n to t h a t 
a l l o w e d by the Board's o r d e r of J a n u a r y 29, 1982, f o r a t o t a l 
a t t o r n e y ' s f e e on r e v i e w i n the amount of $450.00. 

GAR0LD HURLEY, C l a i m a n t 
P e t e r McSwain, C l a i m a n t ' s A t t o r n e y 
Paul B o c c i , Defense A t t o r n e y 

The Board e n t e r e d an Own Motion Order on May 29, 1981 
r e o p e n i n g c l a i m a n t ' s c l a i m i n the a b o v e - e n t i t l e d m a t t e r . 
S u b s e q u e n t l y , by Own Motion D e t e r m i n a t i o n of December 14, 1981 the 
c l a i m was c l o s e d . 

I t has s i n c e come to the Board's a t t e n t i o n t h a t both the Own 
Motion Order and the Own Motion D e t e r m i n a t i o n e r r o n e o u s l y r e f e r r e d 
to an u n r e l a t e d c l a i m number. The c l a i m t h a t was reopened and 
r e c l o s e d s h o u l d be i d e n t i f i e d by o n l y the number shown above. 

I t has a l s o s i n c e come to the Board's a t t e n t i o n t h a t a t l e a s t 
r e l a t e d and p r o b a b l y o v e r l a p p i n g i s s u e s were, a t the time of the 
Own Motion Order and Own Motion D e t e r m i n a t i o n , and a r e now pending 
b e f o r e i n the H e a r i n g D i v i s i o n i n WCB Case No. 79-06826. None of 
the p a r t i e s a d v i s e d the Board of t h i s pending WCB c a s e i n 
c o n n e c t i o n w i t h the r e q u e s t f o r own motion r e l i e f . 

I n v i e w of the pendancy of WCB Case No. 79.-06826, t h e r e i s a 
s e r i o u s q u e s t i o n of whether the Board had j u r i s d i c t i o n to g r a n t 
own motion r e l i e f . Even i f such j u r i s d i c t i o n e x i s t e d , we. now deem 
i t i n a p p r o p r i a t e to g r a n t own motion r e l i e f when t h e r e i s a 
p ending, r e l a t e d and u n r e s o l v e d r e q u e s t f o r h e a r i n g . T h e r e f o r e , 
the B o a rd's O r d e r s d a t e d May 29, 1981 and December 14, 1981 a r e 
hereby v a c a t e d . 

The R e f e r e e i n WCB Case.No. 79-06826 s h a l l hear a l l i s s u e s to 
be a d j u d i c a t e d a t the h e a r i n g p r e s e n t l y s e t f o r March 5, 1982. I n 
a d d i t i o n , i f the R e f e r e e awards c l a i m a n t any i n c r e a s e i n 
c o m p e n s a t i o n , the R e f e r e e s h a l l c o n s i d e r whether a s e t o f f f o r sums 
p a i d under the; terms of the Board's O r d e r s d a t e d May 29, 1981 and 
December 14, 1981 i s w a r r a n t e d under the c i r c u m s t a n c e s of t h i s 
c a s e . 

I T I S SO ORDERED. 

Own Motion 81-0134M 
February 22, 1982 
Order V a c a t i n g Own Motion Order 

and D e t e r m i n a t i o n 
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MERLE JOHNSON, Cla i m a n t WCB 81-02188 & 80-09738 
P e t e r McSwain, C l a i m a n t ' s A t t o r n e y February 22, 1982 
B r i a n Pocock, Defense A t t o r n e y Order D i s m i s s i n g Request f o r Revi 
Breathower & Gilman, Defense A t t o r n e y s 

C h a r t e r Ocean P r o d u c t s and i t s i n s u r e r have r e q u e s t e d r e v i e w 
o f ' R e f e r e e Knapp 1s o r d e r of November 9, 1 9 8 1 . The r e q u e s t f o r 
r e v i e w was f i l e d w i t h t h e Board F e b r u a r y 1 0 , 1 9 8 2 , more than 30 
d a y s a f t e r t h e d a t e of the R e f e r e e ' s o r d e r . I t i s not t i m e l y . 

ORDER 

The e m p l o y e r / c a r r i e r ' s r e q u e s t f o r r e v i e w i s d i s m i s s e d a s 
u n t i m e l y . 

MIKE T0SK0VICH, C l a i m a n t WCB 80-05727 
J . Michael S t a r r , C l a i m a n t ' s A t t o r n e y February 22, 1982 
Ridgway K. F o l e y , J r . , Defense A t t o r n e y Order on Review 

Reviewed by Board Members Barn e s and M c C a l l i s t e r . 

The employer r e q u e s t s Board r e v i e w of R e f e r e e W o l f f ' s o r d e r 
w h i c h ( 1 ) a f f i r m e d a D e t e r m i n a t i o n Order i s s u e d May 2 0 , 1 9 8 0 w h i c h 
g r a n t e d c l a i m a n t 1 6 . 7 2 % b i n a u r a l h e a r i n g l o s s and ( 2 ) awarded c l a i m 
a n t p e n a l t i e s and a t t o r n e y f e e s f o r the employer's " u n r e a s o n a b l e 
f a i l u r e of * * * to p r o v i d e h e a r i n g a i d s e l e c t i o n a s s i s t a n c e and 
t h e f a i l u r e t o p r o v i d e funds t o s e c u r e a h e a r i n g a i d f o r c l a i m a n t 
and on a c c o u n t o f f a i l u r e o f * * * to pay t h e b i l l s f o r Mr. Lamont 
and Dr. Hagan, * * *." 

I 

We f i n d t h e r e i s no b a s i s i n t h i s r e c o r d f o r a s s e s s m e n t o f 
p e n a l t i e s and a t t o r n e y f e e s . The r e c o r d does not s u p p o r t the 
R e f e r e e ' s c o n c l u s i o n t h a t t h e employer's p r o c e s s i n g o f t h i s c l a i m 
was i n any way u n r e a s o n a b l e . F i r s t , we f i n d no e v i d e n c e t h a t t h e 
employer e i t h e r d e l a y e d or r e f u s e d to pay any m e d i c a l b i l l s sub
m i t t e d t o i t . S e c o n d l y , we f i n d no e v i d e n c e t h a t the employer was 
i n any way r e s p o n s i b l e f o r d e l a y i n p r o v i d i n g a h e a r i n g a i d ; c e r 
t a i n l y t h e r e was no r e f u s a l . L a s t l y , we c o n c l u d e t h e employer had 
no l e g a l o b l i g a t i o n t o p r o v i d e h e a r i n g a i d s e l e c t i o n a s s i s t a n c e to 
t h i s o r any c l a i m a n t . Nothing i n law, o r common s e n s e would p r e 
v e n t t h e employer from p r o v i d i n g the a s s i s t a n c e i f a s k e d ; but i n 
t h i s c a s e t h e a s s i s t a n c e was not r e q u e s t e d . 
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I I 

The p r i m a r y d i s a g r e e m e n t r e g a r d i n g e x t e n t of s c h e d u l e d perma
nent p a r t i a l d i s a b i l i t y i s over which of t h r e e a u d i o m e t r i c t e s t r e 
s u l t s s h o u l d be u s e d . t o c a l c u l a t e c l a i m a n t ' s h e a r i n g d i s a b i l i t y . 
The t e s t s were a d m i n i s t e r e d by Dr. E d i g e r , a ' sp e c i a l i s ' t : > : i h ' ' ' a ; u d i -
ology, and t h e r e s u l t s , .were as f o l l o w s :; " 

Date of T e s t ' H e a r i n g L o s s 
December 18, 1979 21.06 
J a n u a r y 2, 198 0 6.55 
J a n u a r y 29, 1980 16.07 

Without e x p l a n a t i o n , t h e E v a l u a t i o n D i v i s i o n adopted the J a n 
u a r y 29, 1980 t e s t r e s u l t s and i s s u e d t h e c o n t e s t e d May 20, 1980 
D e t e r m i n a t i o n Order w h i c h g r a n t e d c l a i m a n t an award of 16.72 b i n 
a u r a l l o s s of h e a r i n g . 

The employer a r g u e s on a p p e a l t h a t t i e J a n u a r y 2, 1980 t e s t 
r e s u l t s s h o u l d have been used to d e t e r m i n e d i s a b i l i t y . The c l a i m 
a n t a r g u e s t h a t December 18, 1979 t e s t r e s u l t s s h o u l d have been 
u s e d . 

Dr. E d i g e r , t h e o n l y e x p e r t w i t n e s s t o p r o v i d e e v i d e n c e r e g a r d 
i n g t h e t e s t s , t e s t i f i e d t h a t he was u n a b l e t o e x p l a i n t h e wide 
f l u c t u a t i o n i n t h e t e s t r e s u l t s . He t e s t i f i e d a l l t h e t e s t r e s u l t s 
were " r e l i a b l e " b ut b e l i e v e d the J a n u a r y 2, 1980 t e s t r e s u l t s t o be 
t h e most r e l i a b l e . The E v a l u a t i o n D i v i s i o n d i d not have t h e bene
f i t o f Dr. E d i g e r ' s t e s t i m o n y r e g a r d i n g t h e " b e s t " a u d i o m e t r i c t e s t 
r e s u l t s and r e l i e d on h i s March, 198 0 r e p o r t . 

We do not know why t h e E v a l u a t i o n D i v i s i o n c h o s e t o use t h e 
J a n u a r y 29, 19,80 t e s t r e s u l t s . We might s p e c u l a t e i t was s e l e c t e d 
b e c a u s e i t was t h e l a s t i n a s e r i e s ; or b e c ause of Dr. E d i g e r ' s 
March, 1980 r e p o r t , "The J a n u a r y 29 e v a l u a t i o n showed good i n t r a -
t e s t r e l i a b i l i t y " ; o r p erhaps the middle ground was t a k e n by r e j e c t 
i n g t h e low and t h e h i g h of t h e t h r e e . 

OAR 436-65-565(3) s t a t e s i n p a r t : 

"The b e s t a u d i o m e t r i c r e p o r t c u r r e n t l y a v a i l 
a b l e w i l l be u s e d f o r r a t i n g compensable h e a r -

. i n g l o s s . " (Emphasis added) 

We b e l i e v e " b e s t " i n the c o n t e x t of t h i s r u l e means the r e p o r t w h i c h 
shows t h e b e s t h e a r i n g a c u i t y ( l e a s t i m p a i r m e n t ) . Dr. E d i g e r 1 s 
o p i n i o n i s c o n s i s t e n t w i t h our i n t e r p r e t a t i o n o f OAR 4 3 6 - 6 5 - 5 6 5 ( 3 ) . 
Thus, we f i n d t h e E v a l u a t i o n D i v i s i o n would have us e d t h e J a n u a r y 2, 
1980 a u d i o m e t r i c . t e s t r e s u l t s i n i t s computation of c l a i m a n t ' s s c h e 
d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s o f h e a r i n g i f t h e y had 
known o f Dr. E d i g e r ' s subsequent t e s t i m o n y . We b e l i e v e t h e E v a l u a 
t i o n D i v i s i o n , had i t had a l l t h e e v i d e n c e now b e f o r e the Board, 
would have t a k e n t h e J a n u a r y 2, 1980 a u d i o m e t r i c t e s t r e s u l t s a s 
t h e " b e s t . " S i n c e t h e y d i d n o t , we w i l l . 

The R e f e r e e ' s o r d e r d a t e d June 22, 1981 i s r e v e r s e d . The 
c l a i m a n t i s awarded 12.5° f o r 6.55% b i n a u r a l h e a r i n g l o s s i n l i e u 
of t h a t awarded by t h e R e f e r e e and i n l i e u of t h a t awarded by t h e 
D e t e r m i n a t i o n Order i s s u e d May 20, 1980. 
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RICHARD L. GALLAGHER, Cl a i m a n t 
R i c h a r d T. Kropp, C l a i m a n t ' s A t t o r n e y 
R. Kenney R o b e r t s , Defense A t t o r n e y 

WCB 80-04447 & 80-01980 
February 23, 1982 
Order o f Abatement 

The Board has r e c e i v e d a motion f o r r e c o n s i d e r a t i o n of i t s 
Order on Review dated F e b r u a r y 4, 1982. 

I n o r d e r to a l l o w s u f f i c i e n t time to c o n s i d e r the motion, tr.e 
above noted Board o r d e r i s abated and r e s p o n d e n t 
i s r e q u e s t e d to f i l e a r e s p o n s e to the motion f o r r e c o n s i d e r a t i o n 
w i t h i n t e n d a y s . 

I T I S SO ORDERED. 

Both t h e S A I F C o r p o r a t i o n and c l a i m a n t have r e q u e s t e d t h a t 
t h e Board g r a n t own motion r e l i e f . The Board r e f e r r e d both 
r e q u e s t s t o a R e f e r e e f o r an e v i d e n t i a r y h e a r i n g and 
recommendation. The Board, h a v i n g r e c e i v e d t h e R e f e r e e ' s 
recommendation and r e v i e w e d t h e r e c o r d , d e n i e s both r e q u e s t s f o r 
own motion r e l i e f . 

C l a i m a n t was o r i g i n a l l y i n j u r e d i n March o f 1968 when he 
r e c e i v e d a s e v e r e e l e c t r i c shock w h i l e working a s a lineman f o r 
t h e C i t y o f Canby. A s e r i e s o f o r d e r s ( t h e n a t u r e of which i s not 
c o m p l e t e l y c l e a r from t h i s r e c o r d ) o v e r the f o l l o w i n g s e v e r a l 
y e a r s r e s u l t e d i n c l a i m a n t b e i n g awarded 30% l o s s o f t he l e f t 
f o r e a r m , 10% l o s s o f t h e r i g h t thumb and 100% l o s s o f t he r i g h t 
e y e . I n September 1973 c l a i m a n t made an a g g r a v a t i o n c l a i m , 
c o n t e n d i n g impairment o f h i s upper b a c k / n e c k / s h o u l d e r s , impairment 
o f h i s l e f t eye and h e a r i n g l o s s a s a r e s u l t o f t h e 1968 i n j u r y . 
A R e f e r e e ' s o r d e r d a t e d September 30, 1974 s e t a s i d e a d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , f i n d i n g a l l o f t h e s e c o n d i t i o n s 
c a u s a l l y l i n k e d to the 1968 i n j u r y . On S A I F ' s a p p e a l from t h a t 
R e f e r e e o r d e r , the B o a rd's o r d e r on r e v i e w d a t e d May 6, 1975 
a f f i r m e d t h e f i n d i n g t h a t c l a i m a n t ' s l e f t eye c o n d i t i o n was 
c a u s a l l y l i n k e d to t h e 1968 i n j u r y and r e v e r s e d t h e f i n d i n g s t h a t 
t h e upper b a c k / n e c k / s h o u l d e r c o n d i t i o n and h e a r i n g l o s s were 
c a u s a l l y l i n k e d to t h e 1968 i n j u r y . 

S A I F ' s p r e s e n t r e q u e s t f o r own motion r e l i e f a s k s t h a t t h e 
B oard f i n d c l a i m a n t ' s l e f t eye c o n d i t i o n n o t compensable. (The 
i s s u e s a r e t h e same r e g a r d i n g c l a i m a n t ' s r i g h t eye and l e f t eye 
b u t S A I F does not r e f e r t o c l a i m a n t ' s r i g h t eye b e c a u s e , we 
presume, c l a i m a n t has l o n g s i n c e been p a i d f o r 100% l o s s of h i s 
r i g h t eye and S A I F ' s ~ o n l y c o n t i n u i n g e x p o s u r e i s c l a i m a n t ' s l e f t 
e y e .) C l a i m a n t ' s p r e s e n t r e q u e s t i s t h a t h i s upper b a c k / n e c k / 
s h o u l d e r c o n d i t i o n and h e a r i n g l o s s be found c a u s a l l y l i n k e d t o 

- h i s 1968 i n j u r y . I n o t h e r words, both p a r t i e s h e r e seek t o 
r e l i t i g a t e i s s u e s t h a t were p r e v i o u s l y b e f o r e a R e f e r e e i n 1974 
and b e f o r e t h e board i n 1975. 

ALVY OSBORNE, C l a i m a n t 
Steven Y a t e s , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

Own Motion 82-0023M 
February 23, 1982 
Own Motion Order 
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P r e - 1 9 8 1 law d i d p e r m i t own motion r e l i t i g a t i o n of s u c h 
p r e v i o u s l y l i t i g a t e d i s s u e s . F i e l d s v. Workman's Compensation 
Board, 276 Or 805 ( 1 9 7 6 ) . Oregon Laws 1981, c h 535, s e c 32 amends 
CRS 656.278 by adding a new s u b s e c t i o n ( 5 ) : 

n (5) The p r o v i s i o n s of t h i s s e c t i o n do not 
a u t h o r i z e t h e board, on i t s own motion, t o 
modify, change or t e r m i n a t e former f i n d i n g s 
or o r d e r s : 

" ( a ) T h a t a c l a i m a n t i n c u r r e d no i n j u r y or 
i n c u r r e d a noncompensable i n j u r y . . . " 

We need not here d e t e r m i n e whether " i n c u r r e d a noncompensable 
i n j u r y " i n c l u d e s a p r i o r d e t e r m i n a t i o n about t h e compensable 
c o n s e q u e n c e s o f an i n j u r y . Nor need we c o n s i d e r why a p r i o r 
f i n d i n g of n o n c o m p e n s a b i l i t y was made i n v u l n e r a b l e t o own motion 
m o d i f i c a t i o n w h i l e a p r i o r f i n d i n g o f c o m p e n s a b i l i t y was n o t 
g r a n t e d t h e same p r o t e c t i o n . A c t u a l l y , we need not even d e c i d e 
whether t h e former v e r s i o n o f ORS 656.278 or t h e p r e s e n t v e r s i o n 
o f ORS 656.278 a p p l i e s i n t h i s c a s e b e c a u s e assuming the former 
(more open ended) v e r s i o n a p p l i e s , we b e l i e v e t h a t t h e r e a s o n s 
u n d e r l y i n g t h e d o c t r i n e o f r e s j u d i c a t a s u p p o r t v e r y s p a r i n g u s e 
of a u t h o r i t y t o r e v e r s e former f i n d i n g s o f c o m p e n s a b i l i t y or 
n o n c o m p e n s a b i l i t y o n l y f o r c o m p e l l i n g r e a s o n s and based on c l e a r 
and c o n v i n c i n g e v i d e n c e . 

T h e r e i s not c l e a r and c o n v i n c i n g e v i d e n c e f o r any 
m o d i f i c a t i o n i n t h i s c a s e . C l a i m a n t has p r e s e n t e d no new m e d i c a l 
e v i d e n c e to s u p p o r t h i s r e q u e s t f o r an own motion f i n d i n g t h a t h i s 
upper back, e t c . , c o n d i t i o n and h e a r i n g l o s s a r e compensable 
c o n s e q u e n c e s of h i s 1968 i n j u r y . 

S A I F ' s r e q u e s t r e g a r d i n g c l a i m a n t ' s l e f t eye has some 
s u b s t a n c e . The p r i o r f i n d i n g s o f c o m p e n s a b i l i t y o f c l a i m a n t ' s 
l e f t eye c o n d i t i o n were bas e d on t h e t h e o r y t h a t h i s eye c o n d i t i o n 
was c a u s e d by e l e c t r i c shock or burn. S A I F a r g u e s : (1) M e d i c a l 
s c i e n c e has advanced i n t h e 14 y e a r s s i n c e c l a i m a n t ' s i n j u r y ; (2) 
some d o c t o r s now b e l i e v e c l a i m a n t has an eye d i s e a s e c a l l e d 
g e o g r a p h i c h e l i c o i d p e r i p a p p i l a r y c h o r o i d o p a t h y (GHPC) w h i c h i s 
q u i t e r a r e and about which l i t t l e i s known; and (3) based on t h e 
p r e s e n t l y l i m i t e d u n d e r s t a n d i n g of m e d i c a l s c i e n c e , t h e r e i s no 
known c a s e of e l e c t r i c shock or burn c a u s i n g o r a g g r a v a t i n g GHPC. 

Had t h i s l i n e o f d e f e n s e been r a i s e d when the c o m p e n s a b i l i t y 
o f c l a i m a n t ' s eye c o n d i t i o n was f i r s t i n i s s u e , i t may have been 
enough t o r a i s e s u f f i c i e n t doubt so t h a t i t c o u l d not have been 
s a i d t h a t c l a i m a n t c a r r i e d h i s burden o f p r o v i n g c o m p e n s a b i l i t y . 
However, c o m p e n s a b i l i t y h a s p r e v i o u s l y been found and i t i s now 

S A I F ' s burden to prove the c o n t r a r y . C f . B e n t l e y v. S A I F , 38 Or 
App 473 ( 1 9 7 9 ) . Moreover, a s p r e v i o u s l y n o t e d , i n t h e p r o c e d u r a l 
p o s t u r e of t h i s c a s e we e x p e c t p r o o f o f the c o n t r a r y t o be by 
• c l e a r and c o n v i n c i n g e v i d e n c e . 
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We a r e not persua d e d t h a t S A I F ' s r e l i a n c e on an e x o t i c 
d i s e a s e o f g e n e r a l l y unknown e t i o l o g y c a r r i e s i t s burden o f p r o o f 
t h a t c l a i m a n t ' s l e f t eye c o n d i t i o n i s u n r e l a t e d t o h i s 1968 i n j u r y 

ORDER 

S A I F C o r p o r a t i o n ' s r e q u e s t f o r own motion r e l i e f i s d e n i e d . 
C l a i m a n t ' s r e q u e s t f o r own motion r e l i e f i s d e n i e d . 

C l a i m a n t ' s a t t o r n e y i s awarded $2,500 a s a r e a s o n a b l e 
a t t o r n e y f e e p u r s u a n t t o OAR 438-47-070(1) f o r s u c c e s s f u l l y 
d e f e n d i n g S A I F ' s r e q u e s t f o r own motion r e l i e f , p a y a b l e by S A I F . 

CARL UNDERCOFFER, Claimant WCB 80-11357 
Donald R. Wilson, Claimant's Attorney February 23, 1982 
R. Kenney Roberts, Defense Attorney Denial of Reconsideration 

The Board has r e c e i v e d a motion f o r r e c o n s i d e r a t i o n of i t s 
Order on Review d a t e d F e b r u a r y 9, 1982. 

Having c o n s i d e r e d t h e motion, i t i s hereby d e n i e d . 

I T I S SO ORDERED. 
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JOHN R. PETERSON, Claimant WCB 79-09942 
James Francesconi, Claimant's Attorney February 24, 1982 
David Home, Defense Attorney Order on Review 

Reviewed by B o a r d Members L e w i s and B a r n e s . 

The e m p l o y e r seeks B o a r d r e v i e w o f R e f e r e e W o l f f ' s o r d e r 
w h i c h g r a n t e d c l a i m a n t c o m p e n s a t i o n f o r t e m p o r a r y t o t a l d i s a b i l i t y 
b e t w e e n December 28, 1979 and March 6, 1980 and a d d i t i o n a l comp
e n s a t i o n e q u a l t o 160° f o r 50% u n s c h e d u l e d p e r m a n e n t p a r t i a l 
d i s a b i l i t y . ,The e m p l o y e r a s k s t h a t t h e R e f e r e e ' s o r d e r be 
r e v e r s e d i n i t s t o t a l i t y . 

On September 20, 1977 c l a i m a n t s u s t a i n e d an i n d u s t r i a l i n j u r y 
w h i l e c u t t i n g t r e e s when he was s t r u c k i n t h e f a c e and head by a 
f a l l i n g t r e e b r a n c h . As a r e s u l t o f t h e i n j u r y t h e c l a i m a n t s u s 
t a i n e d a l a c e r a t i o n o f t h e f o r e h e a d w i t h a d e p r e s s e d f r a c t u r e o f 
t h e o u t e r t a b l e o f t h e f r o n t s i n u s , l a c e r a t e d l i p , f r o n t a l bone 
f r a c t u r e and damage t o c l a i m a n t ' s t e e t h and j a w . 

The e m p l o y e r t a k e s i s s u e w i t h t h e R e f e r e e ' s somewhat u n u s u a l 
method o f r e a c h i n g a d e c i s i o n w i t h r e s p e c t t o t e m p o r a r y t o t a l d i s 
a b i l i t y . We do n o t f i n d t h a t t h i s method r e s u l t e d i n an e r r o n e o u s 
c o n c l u s i o n . The m e d i c a l r e p o r t s i n t h e r e c o r d s u p p o r t t h e 
a d d i t i o n a l t e m p o r a r y t o t a l d i s a b i l i t y g r a n t e d . 

C l a i m a n t has p r e v i o u s l y r e c e i v e d awards o f t e m p o r a r y t o t a l 
d i s a b i l i t y i n c l u s i v e l y f r o m September 20, 1977 t h r o u g h A p r i l 3, 
1978 (September 14, 1978 D e t e r m i n a t i o n O r d e r ) and O c t o b e r 10, 1979 
t h r o u g h December 28, 1979 ( F e b r u a r y 1 , 1980 D e t e r m i n a t i o n O r d e r ) . 
He r e c e i v e d 24° f o r 7.5% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y 
as a r e s u l t o f a s t i p u l a t i o n between t h e p a r t i e s a p p r o v e d on J u n e 
13, 1979. The s t i p u l a t i o n c o v e r e d c o m p l a i n t s t h e c l a i m a n t 
s u f f e r e d as a r e s u l t o f h i s c o m p e n s a b l e i n j u r y i n c l u d i n g l i g h t 
h e a d e d n e s s , i n t e r m i t t e n t t i n n i t u s and i n t e r m i t t e n t r i g h t f r o n t a l 
h e a d a c h e s . S i n c e t h e s t i p u l a t i o n , c l a i m a n t ' s c o n d i t i o n a g g r a v a t e d 
i n t h e f o r m o f r i g h t - s i d e d h e m i p a r e s i s a s s o c i a t e d w i t h s e v e r e 
h e a d a c h e s , and c l a i m a n t was awarded an a d d i t i o n a l 16° f o r 5% 
u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y by t h e F e b r u a r y 1 , 1980 D e t e r 
m i n a t i o n O r d e r . 

We a g r e e w i t h t h e R e f e r e e thai:, c l a i m a n t s h o u l d be g r a n t e d 
more p e r m a n e n t d i s a b i l i t y c o m p e n s a t i o n based on h i s a g g r a v a t i o n 
c l a i m b u t d i s a g r e e w i t h t h e amount and method t h e R e f e r e e u s e d . 

I n r e g a r d s t o t h e u n s c h e d u l e d d i s a b i l i t i e s , c l a i m a n t now 
c o m p l a i n s o f o c c i p i t a l (back o f t h e head) as w e l l as f r o n t a l 
( f o r e h e a d ) h e a d a c h e s . H i s t r e a t i n g d o c t o r , Dr. L a f r a n e e , n o t e s 
t h e h eadaches a r e p r o g r e s s i v e l y s e v e r e . A l s o , Dr. L a f r a n c e n o t e s 
m i l d r i g h t c o n t r o f a c i a l p a r e s i s . 

T a k i n g i n t o c o n s i d e r a t i o n t h e w o r s e n i n g o f c l a i m a n t ' s p h y s i 
c a l c o n d i t i o n s i n c e t h e l a s t a r r a n g e m e n t o f c o m p e n s a t i o n on J u l y 
13, 1979, c l a i m a n t ' s age, e d u c a t i o n , t r a i n i n g , s k i l l s and wo r k 
e x p e r i e n c e , we f i n d c l a i m a n t has s u f f e r e d an a d d i t i o n a l 48° f o r 
15% u n s c h e d u l e d p e r m a n e n t d i s a b i l i t y s i n c e t h e d a t e o f t h e s t i p 
u l a t i o n . -130-



The r i g h t - s i d e d h e m i p a r e s i s i n c l a i m a n t ' s r i g h t arm and l e g 
i s m a n i f e s t e d i n r i g h t - s i d e d weakenss and reduced f i n e m a n i p u l a 
t i o n i n c l a i m a n t ' s r i g h t hand. D i s a b i l i t y t o t h e s e body a r e a s 
s h o u l d be e x p r e s s e d as s c h e d u l e d awards i n t h i s . c a s e . Dr. 
L a f r a n c e o p i n e d t h a t c l a i m a n t ' s r i g h t - s i d e d p a r a l y s i s i s a r e s u l t 
of v a s c u l a r spasms a s s o c i a t e d w i t h m i g r a i n headaches. He r e l a t e s 
t h e p a r a l y s i s t o the o r i g i n a l i n j u r y and has had e x t e n s i v e t e s t i n g 
performed t o r u l e out o t h e r c a u s e s . 

The r e c o r d shows the r i g h t - s i d e d h e m i p a r e s i s t o bo m i l d w i t h 
the r i g h t arm more a f f e c t e d than the r i g h t l e g . We. f i n d • c l a i m a n t 
h a s s u f f e r e d 20° f o r 13.5% l o s s of use and f u n c t i o n of h i s r i g h t 
l e g and has s u f f e r e d 40° f o r 20.8% l o s s of use and f u n c t i o n of h i s 
r i g h t arm. 

ORDER; . 

Thie R e f e r e e ' s o r d e r d a t e d J u l y 2, 1980 i s m o d i f i e d : 

We a f f i r m t h e award of temporary t o t a l d i s a b i l i t y f o r the 
p e r i o d between December 28, 1979 and March 6, 1980;' 

We r e v e r s e t h e award of 160° f o r 50% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y and r e a f f i r m the u n s c h e d u l e d awards of 24° f o r 
7.5% approved i n the June 13, 1979 S t i p u l a t i o n and Order of 
D i s m i s s a l and 16° f o r 5% g r a n t e d i n the F e b r u a r y 1 , 1980 D e t e r 
m i n a t i o n O r d e r . We a d d i t i o n a l l y g r a n t 32° f o r 10% u n s c h e d u l e d 
d i s a b i l i t y f o r c l a i m a n t ' s a g g r a v a t e d head i n j u r i e s , making a t o t a l 
of 48* f o r 15% d i s a b i l i t y compensation g r a n t e d f o r c l a i m a n t ' s 
a g g r a v a t i o n c l a i m ; 

C l a i m a n t i s awarded 20° f o r 13.5% of the maximum a l l b w e d by 
s t a t u t e f o r the l o s s of use and f u n c t i o n of h i s r i g h t l e g ; 

C l a i m a n t i s awarded 40° f o r 20.8% of the maximum a l l o w e d by 
s t a t u t e f o r the l o s s of use and f u n c t i o n of h i s r i g h t arm; 

JUANITA SK0PHAMMER, Claimant Own Motion 81-0234M 
Gary Gal t o n , Claimant's Attorney February 24, 1982 
SAIF Corp Legal, Defense Attorney Amended Own Motion Order 

The Board i s s u e d i t s Own Motion Order i n the above e n t i t l e d 
m a t t e r on September 18, 1981 w h e r e i n we found c l a i m a n t e n t i t l e d t o -
c o m p e n s a t i o n under the p r o v i s i o n s of ORS 656.245 but not e n t i t l e d 
t o a c l a i m r e o p e n i n g . , . ' • 

By a l e t t e r of J a n u a r y 19, 1982 c l a i m a n t ' s a t t o r n e y r e q u e s t e d 
r e c o n s i d e r a t i o n i n d i c a t i n g t h a t c l a i m a n t ' s i n a b i l i t y t o j o i n the 
l a b o r market i s based, a t l e a s t i n p a r t , on the r e s i d u a l s and 
t r e a t m e n t a r i s i n g from her i n d u s t r i a l i n j u r y . A c a r e f u l r e v i e w o f 
the m e d i c a l e v i d e n c e does tend t o s u p p o r t c l a i m a n t ' s c o n t e n t i o n 
t h a t she d i d have ongoing symptoms and p a i n syndrome t h a t p r o b a b l y 
p r e c l u d e d employment t o some d e g r e e . 

T h e r e f o r e , on r e c o n s i d e r a t i o n , we amend our Own Motion* Order 
and f i n d c l a i m a n t i s e n t i t l e d t o compensation f o r temporary t o t a l 
d i s a b i l i t y from J u l y 19, 1981 u n t i l c l o s u r e i s a u t h o r i z e d p u r s u a n t 
t o ORS 656.278. 
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MARY BLANCHE, Claimant W.CB 79-05195 & 79-05196 
O r l i n Anson,. Claimant"s Attorney February 26, 1982 
Michael Bostwick, Defense Attorney Order on Review 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e F o s t e r ' s 
o r d e r which s e t a s i d e i t s d e n i a l of c o m p e n s a b i l i t y f o r c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n . 

T h i s c l a i m o r i g i n a t e d w i t h an A p r i l 1 , 1979 form 801 i n w h i c h 
t h e c l a i m a n t a l l e g e s she s u f f e r e d from "mental abuse." F o l l o w i n g 
a d e n i a l of t h e c l a i m and a h e a r i n g on t h e m a t t e r , t h e R e f e r e e i n i 
t i a l l y i s s u e d an o r d e r u p h o l d i n g S A I F ' s d e n i a l . T h e r e a f t e r , a p r o 
t r a c t e d s e r i e s of p r o c e e d i n g s f o l l o w e d . The Board i n J a n u a r y , 
1980, acknowledged an undated r e q u e s t f o r r e v i e w from t h e c l a i m a n t . 
I n F e b r u a r y , 1980 t h e c l a i m a n t r e q u e s t e d a remand t o t h e R e f e r e e 
on t h e grounds of newly d i s c o v e r e d e v i d e n c e . T h i s e v i d e n c e 
c o n s i s t e d of a l e t t e r from the c l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. 
H o f e l d t , w h i c h was s o l i c i t e d s u b s e q u e n t t o t h e h e a r i n g . I n March, 
1980 t h e Board d e n i e d t h e motion on t h e ground t h a t t h e l e t t e r was 
not newly d i s c o v e r e d e v i d e n c e . F o l l o w i n g d e n i a l of the motion, 
t h e c a s e p r o c e e d e d t o r e v i e w , and i n May, 1980 t h e Board i s s u e d 
i t s Order a f f i r m i n g t h e d e c i s i o n of t h e R e f e r e e . 

The c l a i m a n t t h e n a p p e a l e d t o the C o u r t of A p p e a l s , and i n 
September, 1980 p e t i t i o n e d t h e Court f o r remand t o t h e Board t o 
c o n s i d e r t h e p r o f f e r e d e v i d e n c e . The C o u r t a l l o w e d t h e motion. 
The c l a i m a n t t h e r e a f t e r f i l e d a motion w i t h t h e Board r e q u e s t i n g 
remand t o t h e H e a r i n g s R e f e r e e , which was d e n i e d . C l a i m a n t t h e n 
p e t i t i o n e d t h e C o u r t of A p p e a l s f o r s u c h an o r d e r i n J a n u a r y , 
1 9 8 1 . Remand t o t h e R e f e r e e was o r d e r e d by t h e C o u r t , t h e R e f e r e e 
i s s u e d h i s Order" on Remand on June 26, 1 9 8 1 . That o r d e r i s 
s u b j e c t t o t h i s a p p e a l . 

The May 26, 1978 r e p o r t of Dr. H o f e l d t summarizes t h e c l a i m 
a n t ' s m e d i c a l h i s t o r y . C l a i m a n t ' s symptoms began some twenty 
y e a r s ago f o l l o w i n g s u r g e r y and a s e r i o u s a c c i d e n t . U n f o r t u n a t e 
d o m e s t i c i n c i d e n t s f o l l o w e d , and she became a r e c l u s e , u n a b l e t o 
l e a v e h e r house due t o s e v e r e d e p r e s s i o n . She r e c e i v e d t r e a t m e n t 

u n t i l a p p r o x i m a t e l y 1975. C l a i m a n t g r a d u a l l y improved and'became 
i n v o l v e d i n a work s t u d y program a t Chemawa I n d i a n S c h o o l , but by 
May, 1978, s l i p p e d back i n t o a d e p r e s s i v e s t a t e . Dr. H o f e l d t ' s 
d i a g n o s i s was " a n x i o u s - d e p r e s s i v e w i t h a p s y c h o p h y s i o l o g i c a l r e a c 
t i o n . " H y s t e r i a was a l s o a c o n s i d e r a t i o n . F o l l o w up p s y c h i a t r i c 
t r e a t m e n t and m e d i c a t i o n were p r e s c r i b e d . 

I n J une, 1978, c l a i m a n t began working f o r the Department o f 
V o c a t i o n a l R e h a b i l i t a t i o n , t y p i n g d i s a b i l i t y d e t e r m i n a t i o n s . As 
the R e f e r e e noted i n h i s i n i t i a l o r d e r , t h e r e i s e v i d e n c e t h a t 
c l a i m a n t ' s s u p e r v i s o r may have h a r a s s e d h e r . T h e r e i s however, 
e v i d e n c e t o t h e c o n t r a r y . C l a i m a n t c o n t e n d s t h a t t h i s , and o t h e r 
w o r k - r e l a t e d s t r e s s r e s u l t e d i n her breakdown. As p r e v i o u s l y 
noted, the R e f e r e e i n i t i a l l y found t h a t a l t h o u g h c l a i m a n t may have 
been exposed t o an e m o t i o n a l s i t u a t i o n , t h e m e d i c a l e v i d e n c e d i d 
not e s t a b l i s h t h e n e c e s s a r y c a u s a t i o n . 
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F o l l o w i n g t h e remand f o r c o n s i d e r a t i o n o f Dr. H o f e l d t ' s 
l e t t e r of F e b r u a r y 5, 1980 and of h i s d e p o s i t i o n the R e f e r e e r e 
v e r s e d h i s p r e v i o u s o p i n i o n and d e t e r m i n e d t h a t t h e c l a i m was com
p e n s a b l e . The R e f e r e e found t h a t t h e l e t t e r and d e p o s i t i o n 
i n d i c a t e d t h a t c l a i m a n t ' s breakdown was c a u s e d p r i m a r i l y by t h e 
s i t u a t i o n a t work. We d i s a g r e e . 

Dr. H o f e l d t i n d i c a t e s i n h i s l e t t e r t h a t he r e a d t h e 
R e f e r e e ' s o r i g i n a l t h r e e page o r d e r , w h i c h g i v e s a n e c e s s a r i l y 
b r i e f summary o f two d a y s and 284 pages of t e s t i m o n y from t h e 
o r i g i n a l h e a r i n g c o n c e r n i n g t h e c l a i m a n t ' s work environment. He 
t h e n p r o p o s e s a two p a r a g r a p h o p i n i o n based on t h a t b r i e f summary. 
The d o c t o r o f f e r s no e x p l a n a t i o n o f why he a p p a r e n t l y had no p r i o r 
knowledge of c l a i m a n t ' s work s i t u a t i o n . He r e l a t e s : 

" I n summary t h r e f o r e , I am of t h e o p i n i o n 
a t t h i s t i m e . . . . t h a t Mary E . B l a n c h e was 
exposed t o a h i g h l y s t r e s s f u l s i t u a t i o n 
w hich c o n t r i b u t e d t o her p r e s e n t d e p r e s s i v e 
and a n x i e t y d i s t u r b a n c e . " 

I n S A I F V. G y g i , 55 Or App 570 ( 1 9 8 2 ) , t h e c o u r t s t a t e d t h a t 
i f c o n d i t i o n s a t work, when compared t o non-work e x p o s u r e , a r e t h e 
major c o n t r i b u t i n g c a u s e o f t h e d i s a b i l i t y , t h e n c o mpensation i s 
w a r r a n t e d . The Board found t h a t t h e e v i d e n c e a t t h e time o f t h e 
f i r s t h e a r i n g f a i l e d t o e s t a b l i s h c o m p e n s a b i l i t y o f t h e c l a i m a n t ' s 
c o n d i t i o n . We adhere t o t h a t o p i n i o n d e s p i t e t h e a d d i t i o n a l l y sub 
m i t t e d e v i d e n c e . 

Dr. H o f e l d t i n h i s May 21, 1979 r e p o r t r e l a t e s t h a t S A I F had 
r e q u e s t e d i n f o r m a t i o n r e g a r d i n g the c l a i m a n t ' s " i n d u s t r i a l 
a c c i d e n t . " Dr. H o f e l d t ' s o p i n i o n a t t h a t time was t h a t the c l a i m 
a n t had a l o n g - t e r m -problem o f l a t e n t s c h i z o p h r e n i a w i t h a f f e c t i v e 
and a n x i e t y d y s f u n c t i o n . He s t a t e s i n t h a t r e p o r t t h a t Dr. C a r n e y 
c l a i m a n t ' s t r e a t i n g m e d i c a l d o c t o r , s t a t e d i n h i s June 4, 1979 r e 
p o r t t h a t c l a i m a n t ' s j o b d i d not c a u s e her c u r r e n t problems 
"...which a r e o f a l o n g s t a n d i n g n a t u r e . " A p s y c h o l o g i s t , Dr. 
Lowery, i n d i c a t e s i n h i s J u l y 9, 1979 r e p o r t t h a t he a l s o i s o f 
the o p i n i o n t h a t c l a i m a n t ' s problems a r e o f a l o n g s t a n d i n g n a t u r e 

The o n l y m e d i c a l e v i d e n c e i n t h e r e c o r d i n d i c a t i n g t h a t c l a i m 
a n t ' s j o b c o n t r i b u t e d t o her p r e s e n t symptoms i s t h e F e b r u a r y 5, 
1980 l e t t e r of Dr. H o f e l d t . Upon d e p o s i t i o n , however, Dr. H o f e l d t 
i n d i c a t e d t h a t the o p i n i o n o f t h a t l e t t e r had t o be c o n s i d e r e d i n 
l i g h t o f s o m e - s u b s t a n t i a l d e f i c i e n c i e s , s p e c i f i c a l l y , h i s l a c k o f 
a s u f f i c i e n t - h i s t o r y : 

"Q So I g u e s s a t l e a s t you have t h a t much 
i n f o r m a t i o n . You do not have a l e n g t h l y 
s t a t e m e n t o f a s u m m a r i z a t i o n o f t h e w i t 
n e s s e s ' t e s t i m o n y . 

A Y e s . And I p e r s o n a l l y f e e l t h a t i n a 
s i t u a t i o n and i n a c a s e l i k e t h i s t h a t one 
would r e n d e r a w i s e o p i n i o n o n l y a f t e r t h e 
d a t a were g i v e n t o you and you c o u l d s o r t 
i t o u t f o r y o u r s e l f . I have a number o f 
q u e s t i o n s t h a t were not r a i s e d i n the 
O p i n i o n and Order. 
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I t s a y s i n h e r e t h a t a number o f c o 
w o r k e r s t e s t i f i e d t h a t i n f a c t she was 
h a r a s s e d . An I would l i k e t o know t h e 
d egree of t h a t , e x a c t l y what t y p e o f 
h arassment t h a t was. T h e r e ' s some b r i e f 
d e s c r i p t i o n o f t h a t , but not o f any 
s i g n i f i c a n c e . " 

The d o c t o r a l s o t e s t i f i e d : 

"A. I t h i n k i t s the same k i n d of problem 
a s i f you were a s k e d t o s o l v e a murder c a s e 
and you were a d e t e c t i v e and you were b l i n d 
f o l d e d . I need good, r e l i a b l e d a t a . And 
t h a t s what I need t o make any k i n d o f an 
opinion...And I would be g l a d a t some p o i n t 
i n t i m e , a g a i n , t o r e h e a r or r e c o n s i d e r the 
d egree i n which t h e j o b r e l a t e d s t r e s s e s 
p l a y e d a p a r t . " 

I t would appear t h a t Dr. H o f e l d t i n e f f e c t d i s c r e d i t s h i s own 
o p i n i o n on the b a s i s of i n s u f f i c i e n t f a c t u a l d a t a . The b e s t t h a t 
he c o u l d do was t o s t a t e t h a t i f t h e R e f e r e e ' s o r d e r was- an 
a c c u r a t e summary, "... then I would have to s a y t h a t Mary B l a n c h e 
was exposed t o s t r e s s e s t h a t d i d c o n t r i b u t e t o her d y s f u n c t i o n i n g 
w h i c h a r e j o b - r e l a t e d . " We a r e not p e r s u a d e d by even t h i s 
e q u i v o c a l o p i n i o n of a d o c t o r who was s u p p o s e d l y t r e a t i n g c l a i m 
a n t f o r a p s y c h o l o g i c a l c o n d i t i o n and y e t who seems t o t a k e t h e 
p o s i t i o n t h a t he l e a r n e d more about h i s p a t i e n t ' s m e d i c a l h i s t o r y 
from r e a d i n g a R e f e r e e ' s o r d e r than he e v e r l e a r n e d d i r e c t l y from 
h i s p a t i e n t . 

S i n c e t h e r e i s no m e d i c a l e v i d e n c e l i n k i n g c l a i m a n t ' s j o b t o 
her breakdown o t h e r t h a n Dr. H o f e l d t ' s F e b r u a r y 5, 1980 l e t t e r 
w h ich i s i n c o n s i s t e n t w i t h h i s p r i o r p o s i t i o n and which he 
d i s a v o w s t o a l a r g e e x t e n t i n h i s d e p o s i t i o n , we f i n d t h a t t h e 
c l a i m a n t has f a i l e d t o e s t a b l i s h t h e c o m p e n s a b i l i t y of her c l a i m 
f o r o c c u p a t i o n a l d i s e a s e . Even i f we were t o a c c e p t Dr. H o f e l d t ' s 
f i n a l o p i n i o n t h a t the j o b d i d c o n t r i b u t e t o her symptoms, t h i s 
b a r e s t a t e m e n t i s not s u f f i c i e n t t o r i s e t o t h e l e v e l of major 
c a u s e under G y g i . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 26, 1981 i s r e v e r s e d . S A I F ' s 
d e n i a l of June 7, 1979 i s a f f i r m e d . 
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ROBERT G. BRANNON, B e n e f i c i a r i e s of 
Lawrence Wobbrock, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 77-8011 
February 26, 1982 
Order on Review 

Reviewed by Board Members B a r n e s , M c C a l l i s t e r and L e w i s . 

The SAIF C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e L e a h y ' s 
o r d e r w h i c h , as f a r a s we a r e a b l e t o d i s c e r n , o r d e r e d S A I F t o 
(1) pay $11,360,21 i n o u t s t a n d i n g m e d i c a l b i l l s , (2) pay any 
u n p a i d temporary t o t a l d i s a b i l i t y and/or any permanent t o t a l 
d i s a b i l i t y b e n e f i t s from F e b r u a r y o f 1977 t o t h e d a t e o f t h e 
wo r k e r ' s d e a t h , computed a t a r a t e based on t h e s t a t u s of t h e 
worker a s m a r r i e d w i t h one c h i l d , (3) pay d e a t h b e n e f i t s f o r t h e 
c h i l d of t h e worker who was born a f t e r t h e d a t e of t h e o r i g i n a l 
i n j u r y , (4) o r d e r e d SAIF t o pay a 10% p e n a l t y on a l l compensa
t i o n o r d e r e d , and (5) awarded c l a i m a n t ' s a t t o r n e y a f e e o f 
$975, p a y a b l e by S A I F . 

I n 1965, t h e d e c e a s e d worker s u s t a i n e d a v a r i e t y o f com
p e n s a b l e i n j u r i e s i n c l u d i n g a f r a c t u r e d femur. D u r i n g s u r g e r y , 
which was n e c e s s i t a t e d by t h e i n j u r y , c l a i m a n t s u f f e r e d a 
pulmonary i n f a r c t i o n a s a r e s u l t o f embolism. The D e t e r m i n a t i o n 
Order o f J u l y 17, 1969 awarded c l a i m a n t 20% u n s c h e d u l e d d i s a 
b i l i t y and 75% f o r l o s s o f h i s l e g . T h i s was a p p e a l e d , and t h e 
c l a i m was s e t t l e d w i t h a modest i n c r e a s e i n comp e n s a t i o n . Ad
d i t i o n a l permanent p a r t i a l d i s a b i l i t y was awarded i n 197 0 f o l 
l o w i n g a h e a r i n g i n wh i c h i t was d e t e r m i n e d t h a t a second myo
c a r d i a l i n f a r c t i o n s u f f e r e d i n 1969 was r e l a t e d t o t h e i n f a r c 
t i o n w h i c h o c c u r r e d d u r i n g t h e 1965 s u r g e r y . 

The d e c e a s e d worker underwent v a r i o u s s u r g i c a l p r o c e d u r e s 
f o r h i s i n j u r e d l e g i n 1973 and 1974. I n 1975 one l e g was 
s u r g i c a l l y s t r a i g h t e n e d , and t h e o t h e r was s h o r t e n e d . The 
d e c e a s e d worker was u l t i m a t e l y , i n 1975, g r a n t e d an award f o r 
permanent t o t a l d i s a b i l i t y . 

A t t h e ti m e o f t h e 1965 i n j u r y , t h e d e c e a s e d worker and 
h i s w i f e were s e p a r a t e d . A d i v o r c e was f i n a l i z e d i n August 
1965. He m a r r i e d h i s second w i f e i n September 1965. T h e i r 
d a u g h t e r was born on J u l y 15, 1970. 

S A I F p a i d c o m p e n s a t i o n t o t h e d e c e a s e d worker from 1975 
u n t i l F e b r u a r y 1977. These payments i n c l u d e d amounts bas e d 
on h i s s t a t u s a s m a r r i e d w i t h one c h i l d . S A I F informed him 
i n F e b r u a r y 1977 t h a t he was not e l i g i b l e f o r b e n e f i t s f o r 
h i s w i f e and d a u g h t e r , and amounts were t h e n d e d u c t e d t o c o r 
r e c t f o r "overpayments". 

B e g i n n i n g i n May 1977 t h e d e c e a s e d worker e x p e r i e n c e d 
f u r t h e r d i f f i c u l t i e s w h i c h e v e n t u a l l y r e q u i r e d a m p u t a t i o n o f 
h i s l e f t t o e . I n 1978 he s u f f e r e d two m y o c a r d i a l i n f a r c t i o n s . 
On O c t o b e r 18, 1979 he d i e d . SAIF r e f u s e d t o pay the m e d i c a l 
b i l l s f o r t r e a t m e n t o f t h e s e c o n d i t i o n s . 
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S A I F f i r s t c o n t e n d s t h a t t h e d e c e a s e d w o r k e r ' s widow 
s h o u l d n o t r e c e i v e a component p o r t i o n o f t h e temporary t o t a l 
d i s a b i l i t y and permanent t o t a l d i s a b i l i t y p a i d t o t h e d e c e a s e d 
w o r k e r d u r i n g h i s l i f e s i n c e she was not h i s w i f e on t h e d a t e 
of t h e 1965 i n j u r y . S A I F a l s o c o n t e n d s t h a t temporary t o t a l 
d i s a b i l i t y and permanent t o t a l d i s a b i l i t y b e n e f i t s p a i d t o t h e 
d e c e a s e d w o r k e r d u r i n g h i s l i f e and d e a t h b e n e f i t s s h o u l d n o t 
i n c l u d e any amounts f o r t h e d a u g h t e r a s she was n o t a l i f e i n 
b e i n g a t t h e ti m e of t h e i n j u r y . F i n a l l y , S A I F a s s e r t s t h a t 
i t i s n o t r e s p o n s i b l e f o r t h e $11,360.21 i n m e d i c a l b i l l s on 
th e grounds t h a t c l a i m a n t f a i l e d t o p r o v e t h a t t h e t r e a t m e n t s 
were n e c e s s i t a t e d by t h e o r i g i n a l i n j u r y . Both p a r t i e s a g r e e 
t h a t t h e Workers' Compensation Law o f 1965 i s c o n t r o l l i n g t o 
the d i s p o s i t i o n o f t h e i s s u e s i n t h i s c a s e . 

S A I F c o n t e n d s t h a t C a s s a d y v . SIAC, 116 Or 656 ( 1 9 2 6 ) , 
s t a n d s f o r t h e p r o p o s i t i o n t h a t an i n j u r e d worker c a n n o t e n 
hance h i s co m p e n s a t i o n b e n e f i t s by a c q u i s i t i o n o f a spouse 
a f t e r t h e o r i g i n a l i n j u r y . T h e r e f o r e , S A I F a r g u e s , t h e compen
s a t i o n p a i d t o t h e d e c e a s e d worker d u r i n g h i s l i f e may not i n 
c l u d e b e n e f i t s f o r a spouse, m a r r i e d a f t e r t h e d a t e o f i n j u r y . 
I n C a s s a d y t h e c l a i m a n t was a t t e m p t i n g t o compel SIAC t o pay 
co m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y b a s e d on h i s s t a t u s 
a s m a r r i e d w i t h two c h i l d r e n . A t t h e time of t h e compensable 
i n j u r y , c l a i m a n t was u n m a r r i e d w i t h no c h i l d r e n . The C o u r t 
found t h a t c l a i m a n t was n o t e n t i t l e d t o r e c e i v e a d d i t i o n a l 
c o m p e n s a t i o n f o r h i s a f t e r a c q u i r e d w i f e and c h i l d r e n . The 
C o u r t b a s e d i t s d e c i s i o n on Oregon Laws S e c t i o n 6626 (1920) a s i t 
r e a d a t t h e ti m e o f c l a i m a n t ' s i n j u r y . T h a t law p r o v i d e d : 

"Rate of Compensation. When permanent t o t a l d i s 
a b i l i t y r e s u l t s from t h e i n j u r y , t h e workman s h a l l 
r e c e i v e monthly d u r i n g t h e p e r i o d o f s u c h d i s a b i l 
i t y : 

"D I f u n m a r r i e d a t t h e time o f t h e i n j u r y , t h e sum 
of t h i r t y d o l l a r s ( $ 3 0 ) . " (Emphasis added.) 

S i n c e t h e c l a i m a n t was u n m a r r i e d a t t h e time of t h e i n j u r y , 
t h e s t a t u t e made i t o b v i o u s , and t h e c o u r t i n C a s s a d y found, 
t h a t he was -not e n t i t l e d t o t h e added compensation f o r h i s w i f e 
and c h i l d r e n . 

We f i n d t h a t t h e C a s s a d y c a s e i s n o t d i r e c t l y a p p l i c a b l e . 
U n l i k e C a s s a d y , t h e worker i n t h i s c a s e was m a r r i e d a t t h e 
time of t h e i n j u r y even though t o a d i f f e r e n t s p o u s e . T h e r e 
f o r e , s i n c e C a s s a d y i n v o l v e d a p p l i c a t i o n of a s e c t i o n o f l a w 
d e a l i n g w i t h w o r k e r s who were u n m a r r i e d on t h e d a t e o f t h e 
i n j u r y we do not f i n d i t t o be c o n t r o l l i n g . 

The w o r k e r ' s b e n e f i c i a r i e s have c i t e d R o s e l l v. SIAC, 
164 Or 173 ( 1 9 4 0 ) , f o r t h e p r o p o s i t i o n t h a t t h e d e c e a s e d work
e r ' s w i f e s h o u l d be i n c l u d e d i n t h e c a l c u l a t i o n s o f te m p o r a r y 
t o t a l d i s a b i l i t y and permanent t o t a l d i s a b i l i t y b e n e f i t s . 
As n o t e d above, t h e i s s u e i n t h e c u r r e n t c a s e i s c a l c u l a t i n g 
temporary t o t a l d i s a b i l i t y and permanent t o t a l d i s a b i l i t y bene
f i t s p r i o r t o t h e w o r k e r ' s d e a t h , n o t as i n R o s e l l , e n t i t l e 
ment t o d e a t h b e n e f i t s . S A I F , i n t h i s c a s e , has a d m i t t e d 
l i a b i l i t y f o r d e a t h b e n e f i t s under ORS 656.208 ( 1 9 6 5 ) . R o s e l l 
i s , t h e r e f o r e , n o t d i r e c t l y a p p l i c a b l e . 
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S i n c e t h e r e i s no c o n t r o l l i n g c a s e law, we t u r n t o an a n a l y 
s i s of t h e a p p l i c a b l e s t a t u t e s . ORS 656.206 (1965) p r o v i d e d f o r 
payment o f permanent t o t a l d i s a b i l i t y b e n e f i t s t o a c l a i m a n t i n 
amounts t h a t r e l a t e d t o h i s s t a t u s a s u n m a r r i e d , m a r r i e d , m a r r i e d 
w i t h c h i l d r e n , e t c . The c u r r e n t v e r s i o n o f ORS 656.206 p r o v i d e s 
f o r payments ba s e d on a wage p e r c e n t a g e p l u s an a d d i t i o n a l amount 
f o r e a c h " b e n e f i c i a r y " , r a t h e r t h a n c r e a t i n g s p e c i f i c c a t e g o r i e s 
a s t h e 1965 s t a t u t e d i d . 

S i n c e t h e 1965 v e r s i o n of 656.206 d i d p r o v i d e f o r b r e a k 
down b a s e d on c l a i m a n t ' s s t a t u s , i t i s n e c e s s a r y t o d e c i d e w h i c h 
c a t e g o r y a p p l i e d t o t h e d e c e a s e d worker i n t h i s c a s e . 

ORS 656.206(1965) p r o v i d e d : 
"Permanent t o t a l d i s a b i l i t y . (1) 'Permanent t o t a l 
d i s a b i l i t y ' means t h e l o s s , i n c l u d i n g p r e e x i s t i n g 
d i s a b i l i t y , o f both f e e t or hands, o r one f o o t and 
one hand, t o t a l l o s s o f e y e s i g h t o r s u c h p a r a l y s i s 
o r o t h e r c o n d i t i o n p e r m a n e n t l y i n c a p a c i t a t i n g t h e 
workman from r e g u l a r l y p e r f o r m i n g any work a t a 
g a i n f u l and s u i t a b l e o c c u p a t i o n . 

" ( 2 ) When permanent t o t a l d i s a b i l i t y r e s u l t s 
from t h e i n j u r y , t h e workman s h a l l r e c e i v e monthly 
d u r i n g t h e p e r i o d o f t h a t d i s a b i l i t y : 

" ( a ) I f u n m a r r i e d a t t h e time of t h e i n j u r y , 
$125. 

" ( b ) I f t h e workman has a w i f e o r i n v a l i d 
husband, but no c h i l d under t h e age o f 18 y e a r s , 
$155. I f t h e husband i s not an i n v a l i d , t h e monthly 
payment s h a l l be r e d u c e d by $30." 

S i n c e t h e d e c e a s e d worker was m a r r i e d , ORS 6 5 6 . 2 0 6 ( 2 ) ( b ) 
would appear a p p l i c a b l e . S i n c e he was e n t i t l e d t o b e n e f i t s when 
i n j u r e d , t o be c a l c u l a t e d on h i s s t a t u s a s m a r r i e d , he d i d n o t 
l o s e t h i s e n t i t l e m e n t t o have h i s b e n e f i t s c a l c u l a t e d i n t h i s 
manner by h i s s u b s e q u e n t d i v o r c e and r e m a r r i a g e . The s t a t u t e 
f a i l s t o p r o v i d e f o r s u c h a s i t u a t i o n , and we a r e u n w i l l i n g t o 
add t o t h e s t a t u t e . 

W ith r e g a r d t o t h e i s s u e of c a l c u l a t i o n of temporary t o t a l 
d i s a b i l i t y b e n e f i t s , we f i n d t h e above r e a s o n i n g e q u a l l y a p p l i 
c a b l e . ORS 656.210 (1965) i s p h r a s e d i n a manner n e a r l y i d e n 
t i c a l t o ORS 656.206 ( 1 9 6 5 ) . T h e r e f o r e , i t i s p r o p e r t o c a l 
c u l a t e t emporary t o t a l d i s a b i l i t y b e n e f i t s b a s e d on c l a i m a n t ' s 
s t a t u s a s m a r r i e d on t h e d a t e o f t h e i n j u r y . 

With r e g a r d t o t h e i s s u e of payment of temporary t o t a l 
d i s a b i l i t y and permanent t o t a l d i s a b i l i t y b e n e f i t s c a l c u l a t e d 
on t h e b a s i s o f c l a i m a n t ' s s t a t u s a s m a r r i e d w i t h one c h i l d , 
S A I F c o n t e n d s t h a t Meaney v . SIAC, 115 Or 484 ( 1 9 2 5 ) , i s d i s 
p o s i t i v e of t h e i s s u e . We a g r e e w i t h S A I F on t h i s p o i n t . 
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The s t a t u t e s w h i c h t h e C o u r t c o n s t r u e d i n Meaney p r o v i d e d 
t h a t t h e c l a i m a n t was n o t e n t i t l e d t o have h i s c o m p e n s a t i o n 
b e n e f i t s r e a d j u s t e d t o a c c o u n t f o r t h r e e c h i l d r e n born a f t e r 
t h e d a t e o f t h e o r i g i n a l i n j u r y . The C o u r t b a s e d i t s r e a s o n i n g 
on t h e f a c t t h a t 1925 Oregon Laws, S e c t i o n 6619, d e f i n e d 
" c h i l d " i n ter m s t h a t r e l a t e d t o c h i l d a t t h e time o f t h e 

i n j u r y . The d e f i n i t i o n o f " c h i l d " c o n t a i n e d i n t h a t law r e 
mained b a s i c a l l y unchanged a t t h e d a t e o f t h e 1965 i n j u r y t h a t 
gave r i s e t o t h i s c a s e . ORS 656.002(4) ( 1 9 6 5 ) . T h e r e f o r e , we 
f i n d t h a t c l a i m a n t i s n o t e n t i t l e d t o have compensation bene
f i t s f o r permanent t o t a l d i s a b i l i t y c a l c u l a t e d t o i n c l u d e h i s 
a f t e r - b o r n c h i l d . 

The n e x t i s s u e i s e n t i t l e m e n t of t h e a f t e r - b o r n c h i l d t o 
d e a t h b e n e f i t s . The Meaney c a s e d e a l t w i t h t h e i s s u e o f i n 
c r e a s e d permanent t o t a l d i s a b i l i t y b e n e f i t s t o a c l a i m a n t due 
t o c h i l d r e n born a f t e r t h e d a t e of t he o r i g i n a l i n j u r y . I n 
t h e a b s e n c e o f any l e g i s l a t i v e o r j u d i c i a l i n d i c a t i o n o t h e r 
w i s e , we a r e r e l u c t a n t t o expand on t h e h o l d i n g i n Meaney. 
Death b e n e f i t s p a y a b l e under ORS 656.208 (1965) a r e p a y a b l e 
w i t h o u t r e g a r d t o t h e needs o f t h e named r e c i p i e n t s . I t i s 
a l s o t o be n o t e d t h a t s u c h b e n e f i t s a r e p a y a b l e i n d e p e n d e n t l y 
and a r e n o t d e r i v a t i v e of t h e i n j u r e d w o r k e r ' s r i g h t s . 
M i k o l i c h v . SIAC, 212 Or 36 ( 1 9 5 7 ) . One of t h e ma j o r r e a s o n s 
g i v e n by t h e C o u r t i n Meaney f o r n o t a l l o w i n g permanent t o t a l 
d i s a b i l i t y b e n e f i t s t o be i n c r e a s e d due t o a f t e r - b o r n c h i l d r e n 
was t h e f a c t t h a t t h e c a r r i e r was r e q u i r e d t o s e t up a r e s e r v e 
fund f o r payment o f b e n e f i t s i n a c a s e o f permanent t o t a l d i s 
a b i l i t y . I t was s a i d t h a t t h e i n s u r e r c o u l d not a c c u r a t e l y 
f i x s u c h a fund u n l e s s t h e number o f c h i l d r e n were known. 
Meaney, 115 Or a t 488. T h i s r e a s o n i n g does n o t n e c e s s a r i l y a p p l y 
i n t h e c a s e o f d e a t h o f a worker. The c a r r i e r i s n o t o b l i g a t e d 
t o c r e a t e a r e s e r v e u n t i l t h e d e a t h a c t u a l l y o c c u r s . ORS 656.456 
(1) ( 1 9 6 5 ) . T h e r e f o r e , Meaney s h o u l d n o t be c o n t r o l l i n g i n a 
c a s e of d e a t h o f a worker. 

We c o n c l u d e t h a t t h e s t a n d a r d s s e t f o r t h i n Meaney s h o u l d 
o n l y a p p l y t o a s i t u a t i o n where a worker on permanent t o t a l 
d i s a b i l i t y o r tem p o r a r y t o t a l d i s a b i l i t y a c q u i r e s a f t e r - b o r n 
c h i l d r e n . I n a c a s e o f e n t i t l e m e n t t o d e a t h b e n e f i t s , we con
c l u d e t h a t t h e r e a s o n i n g i n R o s e l l w h i c h a l l o w e d d e a t h b e n e f i t s 
t o a spouse w h i c h t h e c l a i m a n t m a r r i e d a f t e r t h e i n j u r y i s e q u a l l y 
a p p l i c a b l e t o a l l o w payment of d e a t h b e n e f i t s f o r a c h i l d b o r n 
a f t e r t h e i n j u r y . We f i n d no l o g i c a l r e a s o n t o a l l o w d e a t h 
b e n e f i t s t o a c h i l d born b e f o r e o r on t h e d a t e o f i n j u r y , and 
t o d i s a l l o w s u c h b e n e f i t s t o a c h i l d b o r n a f t e r t h e d a t e o f 
i n j u r y , e s p e c i a l l y when s u c h b e n e f i t s were a l l o w e d f o r a 
s u b s e q u e n t l y - a c q u i r e d spouse i n R o s e l l . 
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S A I F r a i s e s a s a f i n a l i s s u e i t s l i a b i l i t y f o r $11,360.21 
i n m e d i c a l b i l l s . S A I F has f a i l e d , however, t o c i t e w h i c h 
s p e c i f i c b i l l s i t o b j e c t s t o , but s i m p l y c o n t e n d s i t i s n o t 
l i a b l e f o r any o f t h e d i s p u t e d b i l l s . We a g r e e w i t h c l a i m a n t 
t h a t E x h i b i t 118 a u t h o r e d by Dr. K i e s t and E x h i b i t s 117 and 
119 a u t h o r e d by Dr. K l i k s p r o v i d e u n r e f u t e d e v i d e n c e t h a t a l l 
on-going and a d d i t i o n a l v a s c u l a r and c a r d i a c problems and 
t r e a t m e n t v/ere r e l a t e d t o t h e o r i g i n a l 1965 compensable i n 
j u r y . 

A lthough t h e i s s u e o f p e n a l t i e s was n o t s p e c i f i c a l l y r a i s e d 
by e i t h e r p a r t y t o t h e r e v i e w , we f e e l i t i s n e c e s s a r y t o c l a r 
i f y t h e R e f e r e e ' s o r d e r on t h i s m a t t e r . We f i n d a 10% p e n a l t y 
a s s e s s e d a g a i n s t S A I F f o r i t s r e f u s a l t o pay m e d i c a l b i l l s 
t o be w a r r a n t e d . We f i n d , however, t h a t S A I F ' s i n t e r p r e t a t i o n 
of t h e r e s p o n s i b i l i t y under t h e law f o r payment of a l l o t h e r 
b e n e f i t s n o t so u n r e a s o n a b l e a s t o w a r r a n t a p e n a l t y . 

ORDER 

The o r d e r of t h e R e f e r e e d a t e d J a n u a r y 19, 1980 i s m o d i f i e d . 
S A I F i s o r d e r e d t o pay t h e $11,360.21 i n o u t s t a n d i n g m e d i c a l 
b i l l s p l u s a 10% p e n a l t y on such b i l l s . S A I F i s a l s o o r d e r e d 
t o pay any amounts of u n p a i d temporary t o t a l d i s a b i l i t y and/or 
permanent t o t a l d i s a b i l i t y b e n e f i t s b a s e d on t h e d e c e a s e d 
w o r k e r ' s s t a t u s a s m a r r i e d on t h e d a t e o f t h e i n j u r y , and i s 
o r d e r e d t o pay d e a t h b e n e f i t s f o r t h e d e c e a s e d w o r k e r ' s c h i l d . 
T h a t p o r t i o n o f t h e R e f e r e e ' s o r d e r w h i c h o r d e r e d SAIF t o pay any 
u n p a i d temporary t o t a l d i s a b i l i t y and permanent t o t a l d i s a b i l i t y 
b e n e f i t s b a s e d on t h e d e c e a s e d w o r k e r ' s s t a t u s a s m a r r i e d w i t h 
one c h i l d i s r e v e r s e d . 
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GORDON E. DAHLGREN, Claimant WCB 80-00589 
James Church, Claimant's Attorney February 26, 1982 
Charles Hoiloway I I I , Defense Attorney Order on Review 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w of t h a t p o r t i o n of R e f e r e e 
Mongrain's o p i n i o n which c o n c l u d e d he i s not e n t i t l e d t o c l a i m 
r e o p e n i n g nor p e n a l t i e s and a t t o r n e y f e e s f o r t h e c a r r i e r ' s 
a l l e g e d u n r e a s o n a b l e f a i l u r e t o t i m e l y a c c e p t or deny h i s 
a g g r a v a t i o n c l a i m . 

The R e f e r e e c o n c l u d e d " t h a t t h e w e i g h t of t h e e v i d e n c e does 
not s u p p o r t a c o n c l u s i o n t h a t t h e c l a i m a n t has e x p e r i e n c e d an 
a g g r a v a t i o n and, t h e r e f o r e , he i s not e n t i t l e d t o r e o p e n i n g of h i s 
c l a i m . " We a g r e e and a f f i r m . 

The a g g r a v a t i o n c l a i m i s c o n t r o l l e d by ORS 6 56.273(7) w h i c h 
s t a t e s i n p a r t : " I f t h e e v i d e n c e a s a whole shows a w o r s e n i n g of 
t h e c l a i m a n t ' s c o n d i t i o n , t h e c l a i m s h a l l be a l l o w e d . " ( E m p h a s i s 
added.) On our de novo r e v i e w , we c o n c l u d e i n t h i s c a s e t h a t t h e 
e v i d e n c e a s a whole does not show a w o r s e n i n g of c l a i m a n t ' s 
c o n d i t i o n s u b s e q u e n t t o the l a s t arrangement of c o m p e n s a t i o n . 

As t o t h e i s s u e of c l a i m a n t ' s e n t i t l e m e n t t o p e n a l t i e s and 
a t t o r n e y f e e s f o r u n r e a s o n a b l e d e l a y i n d e n i a l of the a g g r a v a t i o n 
c l a i m , t h e R e f e r e e c o n c l u d e d : 

"...even though t h e c a r r i e r p r o b a b l y s h o u l d 
have e n t e r e d a s p e c i f i c d e n i a l of 
r e o p e n i n g , I s e e no b a s i s f o r an award o f 
p e n a l t i e s or f e e s . " 

B e c a u s e t h e c a r r i e r p r o v i d e d c o n t i n u i n g m e d i c a l s e r v i c e s 
p u r s u a n t t o ORS 656.245 a t a l l t i m e s p e r t i n e n t t o t h i s c a s e and 
f o r t h e f u r t h e r r e a s o n we have found t h e c l a i m a n t not e n t i t l e d t o 
c l a i m r e o p e n i n g , we a g r e e w i t h t h e R e f e r e e . No p e n a l t i e s or 
a t t o r n e y f e e s a r e awarded, a b l e i t t h e " c a r r i e r p r o b a b l y s h o u l d 
have e n t e r e d a s p e c i f i c d e n i a l . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 21, 1981 i s a f f i r m e d . 
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MICHAEL W. DAUGHERTY, Claimant WCB 80-10215 
James Church, Claimant's Attorney- February 26, 1982 
Mildred Carmack, Defense Attorney Order on Review 

R e v i e w e d by Bo a r d Members L e w i s and M c C a l l i s t e r . 

C l a i m a n t r e q u e s t s B o a r d r e v i e w o f t h a t p o r t i o n o f R e f e r e e 
P f e r d n e r ' s o r d e r w h i c h g r a n t e d h i m an award o f 5% (16°)unscheduled 
p e r m a n e n t p a r t i a l d i s a b i l i t y . The c l a i m a n t c o n t e n d s t h e r e c o r d 
s u p p o r t s a g r e a t e r a w a r d . 

We a f f i r m t h e R e f e r e e ' s o r d e r . . The B o a r d , i n a f f i r m i n g , has 
n o t c o n s i d e r e d t h e m e d i c a l r e p o r t s s u b m i t t e d by c l a i m a n t w i t h h i s 
r e q u e s t ' f o r r e v i e w . See Brown v. SAIF 51 OR App 389 ( 1 9 8 1 ) . 

The B o a r d a f f i r m s and a d o p t s t h e o r d e r oJ t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 2 1 , 1981 i s a f f i r m e d . 

MARVIN DeVOE, Claimant WCB 80-06033 & 80-10625 
. Douglas Hess, Claimant's Attorney February 26, 1982 
Don Swink, Defense Attorney Order on Review 
SAIF Corp Legal, Defense Attorney 

Reviewed by Board Members Ba r n e s and L e w i s . 

W h o l e s a l e F o u n t a i n Supply and i t s i n s u r e r , M i s s i o n I n s u r a n c e 
Company, seek Board r e v i e w of R e f e r e e A i l ' s o r d e r which s e t a s i d e 
t h e i r d e n i a l o f r e s p o n s i b i l i t y f o r a g g r a v a t i o n of c l a i m a n t ' s back 
c o n d i t i o n . W h o l e s a l e and M i s s i o n contend t h a t c l a i m a n t s u f f e r e d a 
new i n j u r y w h i l e employed by Rub-A-Dub, a c o m b i n a t i o n c a r wash and 
gas s t a t i o n i n s u r e d by t h e S A I F C o r p o r a t i o n . S A I F a r g u e s t h e 
R e f e r e e ' s a g g r a v a t i o n f i n d i n g s h o u l d be a f f i r m e d and i f a f f i r m e d 
t h a t S A I F i s e n t i t l e d t o reimbursement f o r temporary t o t a l d i s a 
b i l i t y and m e d i c a l b e n e f i t s p r o v i d e d i n c o n n e c t i o n w i t h c l a i m a n t ' s 
new i n j u r y c l a i m a g a i n s t Rub-A-Dub. C l a i m a n t a r g u e s t h a t t h e 
R e f e r e e c o r r e c t l y found an a g g r a v a t i o n and a l s o t h a t , r e g a r d l e s s 
of which i n s u r e r i s found r e s p o n s i b l e , he i s e n t i t l e d t o p e n a l t i e s 
and a t t o r n e y f e e s f o r u n r e a s o n a b l e d e n i a l . 

C l a i m a n t s u s t a i n e d a low back i n j u r y w h i l e w o r k i n g f o r Whole
s a l e F o u n t a i n Supply i n J a n u a r y of 1979. A f t e r b e i n g unemployed 
f o r a p e r i o d , c l a i m a n t began working f o r Rub-A-Dub and w h i l e em
p l o y e d t h e r e i n May of 1980 he e x p e r i e n c e d p a i n i n h i s lower back 
and down h i s l e f t l e g , t h e same a r e a s a f f e c t e d by t h e 1979 i n j u r y , 
w h i l e c a r r y i n g two b u c k e t s , each w e i g h i n g about 25-30 pounds. 

On J u l y 14, 1980 M i s s i o n d e n i e d c l a i m a n t ' s a g g r a v a t i o n on t h e 
ground t h a t c l a i m a n t had s u s t a i n e d a new i n j u r y f o r which S A I F was 
r e s p o n s i b l e . S A I F , on b e h a l f of Rub-A-Dub, i n i t i a l l y a c c e p t e d 
c l a i m a n t ' s new i n j u r y c l a i m and p a i d f o r time l o s s and m e d i c a l 
s e r v i c e s . I n d e e d , S A I F p r o c e s s e d c l a i m a n t ' s new i n j u r y c l a i m t o 
c l o s i n g by D e t e r m i n a t i o n Order dat e d November 19, 1980 which 
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awarded t i m e l o s s o n l y . But on t h e same d a t e , November 19, SAIF 
a l s o revoked i t s p r i o r c l a i m acceptance and denie d r e s p o n s i b i l i t y 
on t h e ground t h a t c l a i m a n t ' s May, 1980 i n c i d e n t and f o l l o w i n g 
t r e a t m e n t was an a g g r a v a t i o n o f h i s January, 1979 i n j u r y and thus 
t h e r e s p o n s i b i l i t y o f M i s s i o n . 

On t h e i s s u e s o f which i n s u r e r i s r e s p o n s i b l e and whether 
c l a i m a n t i s e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s , we a f f i r m and 
adopt those p o r t i o n s o f t h e R e f e r e e D s o r d e r h o l d i n g M i s s i o n t o be 
r e s p o n s i b l e on an a g g r a v a t i o n t h e o r y and r u l i n g c l a i m a n t i s not 

e n t i t l e d t o p e n a l t i e s and a t t o r n e y f e e s because the e n t i r e s i t u a 
t i o n was (and i s ) s u f f i c i e n t l y u n c l e a r f o r e i t h e r i n s u r e r ' s , 
conduct t o be deemed unreasonable. 

On SAIF's request f o r reimbursement f o r temporary t o t a l d i s 
a b i l i t y and medical b e n e f i t s from M i s s i o n , we mo d i f y t he Referee's 
o r d e r . The Referee s t a t e d he i s not aware o f any a u t h o r i t y t o 
or d e r adjustments or reimbursement between two i n s u r a n c e companies 
i n i n s u r e r r e s p o n s i b i l i t y cases. Such a u t h o r i t y c l e a r l y e x i s t s . 
Orders i s s u e d by t h e Workers Compensation Department p u r s u a n t t o 
ORS 6 5 6 . 3 0 7 : t y p i c a l l y p r o v i d e t h a t t h e Referee i s t o make necessary 
a d j u s t m e n t s upon d e t e r m i n a t i o n o f which i n s u r e r i s r e s p o n s i b l e f o r 
a c l a i m . There i s no .307 ord e r i s s u e d i n t h i s case, but t h i s case 
i s n e v e r t h e l e s s t h e f u n c t i o n a l e q u i v a l e n t o f a .307 case. I n such 
s i t u a t i o n s , we conclude t h a t the Referees and t h i s Board always 
have a u t h o r i t y t o o r d e r necessary a d j u s t m e n t s and reimbursement 
upon d e t e r m i n a t i o n o f t h e r e s p o n s i b l e i n s u r e r . 

ORDER 

The Referee's o r d e r dated A p r i l 2 1 , 1981 i s m o d i f i e d . 
M i s s i o n Insurance Company i s o r d e r e d t o reimburse t h e SAIF Corpora
t i o n f o r workers compensation b e n e f i t s p a i d t o or on b e h a l f o f 
c l a i m a n t between May 24, 1980 and November 19, 1980. The balance 
o f t h e Referee's o r d e r i s a f f i r m e d . Claimant's a t t o r n e y i s 
awarded $50 f o r s e r v i c e s rendered on t h i s Board r e v i e w , payable by 
M i s s i o n Insurance Company. 
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VICTORIA EDWARDS, Claimant WCB 80-10862 
Michael Strooband, Claimant's Attorney February 26, 1982 
SAIF Corp Legal, Defense Attorney Order on Review 

R e v i e w e d by Board Members B a r n e s and M c C a l l i s t e r . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e W o l f f ' s o r d e r 
w h i c h found c l a i m a n t ' s s i n u s c o n d i t i o n was compensable a s an 
o c c u p a t i o n a l d i s e a s e . 

A f t e r de novo r e v i e w , t h e Board a f f i r m s t h e o r d e r of t h e 
R e f e r e e . The burden of pr o o f i s on c l a i m a n t t o show t h a t her work 
e x p o s u r e was t h e major c o n t r i b u t i n g c a u s e of her d i s a b i l i t y . 
C l a i m a n t h a s s u c c e e d e d i n her burden. S A I F v. G y g i , 55 Or App 570 
( 1 9 8 2 ) . See a l s o Kay L. Murrens, 33 Van N a t t a 586 (1981) and 
Beaudry v. W i n c h e s t e r Plywood Co., 255 Or 503 ( 1 9 7 0 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 24, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $100 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by SA I F C o r p o r a t i o n . 

MARY GIBSON, Claimant WCB 81-01219 & 81-01220 
Gary A l l e n , Claimant's Attorney February 26, 1982 
Daniel Meyers, Defense Attorney Order on Review 
SAIF Corp Legal, Defense Attorney 

R e v i e w e d by Bo a r d Members B a r n e s and M c C a l l i s t e r . 

The EBI Company s e e k s B o a r d r e v i e w o f R e f e r e e S t . M a r t i n ' s 
o r d e r w h i c h f o u n d i t r e s p o n s i b l e f o r c l a i m a n t ' s back c o n d i t i o n on 
t h e t h e o r y o f a new i n j u r y (WCB Case No. 8 1 - 0 1 2 2 0 ) . EBI c o n t e n d s 
t h a t c l a i m a n t ' s back c o n d i t i o n i s n o t a new i n j u r y b u t r a t h e r an 
a g g r a v a t i o n o f a compen s a b l e i n j u r y c l a i m a n t s u s t a i n e d i n A p r i l o f 
1979 w h i l e SAIF was on t h e r i s k (WCB Case No. 8 1 - 0 1 2 1 9 ) . We a g r e e 
w i t h E B I ' s p o s i t i o n and t h e r e f o r e r e v e r s e . 

O r d i n a r i l y t h e new i n j u r y v e r s u s a g g r a v a t i o n d i s t i n c t i o n 
t u r n s l a r g e l y on m e d i c a l o p i n i o n e v i d e n c e . T h e r e i s v e r y l i t t l e 
o p i n i o n e v i d e n c e i n t h i s r e c o r d . The p r i n c i p a l r e p o r t s a r e f r o m 
D r s . W r i g h t and Borman. N e i t h e r o f f e r s any o b j e c t i v e i n f o r m a t i o n 
r e l e v a n t t o p r o b a b l e e t i o l o g y . To t h e l i m i t e d e x t e n t t h a t e i t h e r 
o f f e r s any o p i n i o n on c a u s a t i o n , t h a t o p i n i o n i s b a s e d s o l e l y on 
c l a i m a n t ' s h i s t o r y . 

C l a i m a n t t e s t i f i e d : 

"Q So, d u r i n g t h a t s i x month p e r i o d was 
y o u r back t h e n g e t t i n g a l i t t l e w o r s e e a c h 
month t h a t y o u went a l o n g ? 

A. Yeah. 
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Q. So, y o u t e s t i f i e d e a r l i e r t h a t y o u r 
back a p p e a r e d t o be w o r s e n i n g some two t o 
t h r e e months b e f o r e December o f '80. I s i t 
a c c u r a t e t o d e s c r i b e i t as some s i x months 
e a r l i e r ? 

A. No. I t was w o r s e t h e l a s t t h r e e 
m o n t h s . Because i t was s t a r t i n g t o g e t --
i t w a s n ' t a n y t h i n g I c o u l d n ' t l i v e w i t h . 

Q. S i x months e a r l i e r ? 

A. S i x months. 

Q. B u t , i t was g e t t i n g w o r se d u r i n g t h a t 
p e r i o d ? 

A. I c o u l d f e e l i t was g e t t i n g w o r s e , y e s . 

Q. Had i t g o t t o t h e p o i n t i t was r e a l l y 
b o t h e r i n g y o u t h e n some two t o t h r e e months 
b e f o r e December? 

A. Yes. 

Q. T h r o u g h o u t t h i s p e r i o d o f A p r i l o f '79 
t h r o u g h December o f '80, has t h e p a i n been 
i n t h e same l o c a t i o n ? 

A. Yes. 

Q. Okay. Has i t changed i n any r e s p e c t 
o t h e r t h a n t h e f a c t t h a t i t has g o t t e n 
p r o g r e s s i v e l y worse? 

A. J u s t t h e more numbness and t h e back 
p a i n ' s w o r s e . " 

•We c o n c l u d e t h a t c l a i m a n t ' s t e s t i m o n y i s t h e most r e l e v a n t 
and h e l p f u l e v i d e n c e i n t h i s c a s e . C l a i m a n t ' s t e s t i m o n y t h a t h e r 
symptoms were a t a l l t i m e s t h e same e x c e p t f o r a g r a d u a l w o r s e n i n g 
l e a d s us t o c o n c l u d e t h a t c l a i m a n t ' s c o n d i t i o n i s an a g g r a v a t i o n 
o f t h e A p r i l , 1979 c o m p e n s a b l e i n j u r y . SAIF was t h e ' i n s u r e r i n 
A p r i l o f 1979 and t h e r e f o r e i s now r e s p o n s i b l e f o r c l a i m a n t ' s 
a g g r a v a t e d c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J a n u a r y 13, 1981 i s r e v e r s e d . 
E BI's d e n i a l o f c l a i m a n t ' s c l a i m f o r new i n j u r y i s r e i n s t a t e d and 
a f f i r m e d . S A I F ' s ' d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s s e t 
a s i d e and t h e c l a i m i s remanded t o SAIF f o r p r o c e s s i n g i n a c c o r 
dance w i t h l a w . I n a d d i t i o n , SAIF i s t o r e i m b u r s e EBI f o r c l a i m s 
e x p e n d a t u r e s i n c u r r e d i n r e l i a n c e on t h e R e f e r e e ' s o r d e r . No 
a t t o r n e y f e e w i l l be awarded t o c l a i m a n t ' s a t t o r n e y as he w a i v e d 
t h e f i l i n g o f a b r i e f . 
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DELBERT GREENING, Claimant WCB 80-04633 
Dan O'Leary, Claimant's Attorney February 26, 1982 
Paul Bocci, Defense Attorney Order on Review 
Reviewed the Board en banc. 

The employer s e e k s Board r e v i e w o f R e f e r e e A i l ' s o r d e r t h a t 
s e t a s i d e i t s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and o r d e r e d 
payment of i n t e r i m compensation, p e n a l t i e s and a t t o r n e y f e e s . 

C l a i m a n t f i r s t i n j u r e d h i s low back i n May of 1977. The 
i n i t i a l d i a g n o s i s was l u m b o s a c r a l s t r a i n . A f t e r c l a i m a n t com
p l e t e d an 18 month v o c a t i o n a l r e h a b i l i t a t i o n program, h i s c l a i m 
was c l o s e d by D e t e r m i n a t i o n Order d a t e d F e b r u a r y 8, 1980 which 
awarded 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y . The p r e s e n t a g g r a v a 
t i o n c l a i m a r o s e w i t h i n a c o u p l e months o f the F e b r u a r y 8, 1980 
D e t e r m i n a t i o n Order. 

March 6, 1980: Dr. S a t y a n a r a y a n r e p o r t s t h a t c l a i m a n t has 
ongoing s u b j e c t i v e c o m p l a i n t s and has been s c h e d u l e d f o r an e l e c -
tromyogram. The d o c t o r c o n c l u d e s : "At t h e p r e s e n t time I do n o t 
b e l i e v e t h a t he w i l l be a b l e t o r e t u r n t o work u n t i l a f t e r f u r t h e r 
workup and e x a m i n a t i o n i s completed a f t e r t h e electromyogram." 

A p r i l 23, 1980: Dr. S a t y a n a r a y a n r e p e a t s the e s s e n c e o f h i s 
March r e p o r t , adding t h e r e i s now t h e p o s s i b i l i t y o f a myelogram 
b e i n g done. The d o c t o r c o n c l u d e s : " I am w r i t i n g t h i s t o r e q u e s t 
you t o k i n d l y reopen Mr. G r e e n i n g ' s c l a i m f o r f u r t h e r d i a g n o s t i c 
p r o c e d u r e s . " 

May 2 1 , 1980: C l a i m a n t s u b m i t s a r e q u e s t f o r h e a r i n g p r o 
t e s t i n g , " C a r r i e r has f a i l e d t o pay c o mpensation w i t h i n 14 d a y s . " 

May 22, 1980: The employer's P e r s o n n e l Manager sends a 
l e t t e r t o c l a i m a n t s t a t i n g , "We w i l l c o n t i n u e t o pay m e d i c a l b i l l s 
f o r f u r t h e r d i a g n o s t i c p r o c e d u r e s r e l a t e d t o t h i s i n j u r y but w i l l 
n ot i n i t i a t e time l o s s payments." T h i s May l e t t e r d i d not s t a t e 
any r e a s o n s f o r the p a r t i a l d e n i a l and d i d not i n c l u d e any n o t i c e 
of a p p e a l r i g h t s . 

J u l y 28, 1980: The employer i s s u e s a f o r m a l p a r t i a l d e n i a l 
w i t h s t a t e d r e a s o n s and n o t i c e of a p p e a l r i g h t s . 

August 7, 1980: C l a i m a n t f i l e s amended r e q u e s t f o r h e a r i n g 
r a i s i n g t h e a d d i t i o n a l i s s u e o f the v a l i d i t y of t he J u l y 28, 1980 
p a r t i a l d e n i a l . 

The R e f e r e e o r d e r e d i n t e r i m c o m p e n s a t i o n was p a y a b l e from 
A p r i l 23, 1980 t o J u l y 27, 1980. The R e f e r e e s e l e c t e d the 
s t a r t i n g d a t e based on the f o l l o w i n g r e a s o n i n g : " I do not f i n d 
the March 6 r e p o r t of Dr. S a t y a n a r a y a n i n d i c a t e d c l a i m a n t ' s 
c o n d i t i o n has worsened but h i s A p r i l 23 r e p o r t d i d i n d i c a t e an 
e a r l i e r w o r s e n i n g and i n a b i l i t y t o work a s a r e s u l t t h e r e o f . " The 
R e f e r e e d i d not e x p l a i n t h e b a s i s o f t h e J u l y 27, 1980 ending 
d a t e , a l t h o u g h i t c o u l d be i n f e r r e d from one comment ("The em
p l o y e r f a i l e d t o i s s u e a proper d e n i a l u n t i l J u l y 28...") t h a t t h e 
R e f e r e e c o n c l u d e d t h a t the May 22, 1980 l e t t e r was w i t h o u t l e g a l 
e f f e c t . 
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We d i s a g r e e w i t h the R e f e r e e o We c o n c l u d e t h a t i n t e r i m 
c o m p ensation was due and p a y a b l e from March 6, 1980 t o May 22, 
1980. C o n t r a r y t o the R e f e r e e , we f i n d Dr. S a t y a n a r a y a n ' s March 6 
l e t t e r to s t a t e c l a i m a n t ' s c o n d i t i o n had worsened ( a t l e a s t i n t he 
s e n s e of r e p o r t i n g c l a i m a n t ' s s u b j e c t i v e c o m p l a i n t s ) , to s t a t e 
t h a t f u r t h e r m e d i c a l c a r e i s n e c e s s a r y ( a t l e a s t i n the s e n s e o f 
d i a g n o s t i c p r o c e d u r e s ) and t o a u t h o r i z e time l o s s . 

C o n t r a r y to the R e f e r e e , we f i n d t h e e m p l o y e r ' s May 22 l e t t e r 
t o be an e f f e c t i v e d e n i a l . C o p i e s o f t h a t l e t t e r were s e n t t o 
both c l a i m a n t and h i s a t t o r n e y . We c a n n o t b e l i e v e t h e r e c o u l d 
have been any doubt i n e i t h e r ' s mind about t h e e m p l o y e r ' s 
p o s i t i o n . The employer's May 22 l e t t e r d i d n o t c o n t a i n t h e 
r e q u i r e d s t a t e m e n t of f a c t u a l and l e g a l r e a s o n s f o r t h e d e n i a l , 
-but we do not a t t a c h much s i g n i f i c a n c e t o t h a t o m i s s i o n b e c a u s e 
d e n i e d c a s e s a r e l i t i g a t e d e v e r y day w i t h n e i t h e r the p a r t i e s , t h e 
R e f e r e e or the Board f o c u s i n g o n l y on the r e a s o n s s t a t e d i n t h e 
d e n i a l l e t t e r . 

O m i s s i o n of n o t i c e of a p p e a l r i g h t s from t h e e m p l o y e r ' s May 
22 d e n i a l l e t t e r c o n c e i v a b l y c o u l d have r e n d e r e d i t i n e f f e c t i v e a s 
a d e n i a l . However, we f i n d t h a t t h e o r e t i c a l p o s s i b i l i t y not r e l e 
v a n t t o t h i s c a s e . I n s t e a d , t h i s i s a s i t u a t i o n s u b s t a n t i a l l y 
l i k e t h a t we c o n f r o n t e d i n T e r r y Dorsey, 31 Van N a t t a 144, 145 
( 1 9 8 1 ) : : 

"The Board does not a g r e e t h a t S A I F ' s f a i l 
u r e to i n c l u d e n o t i c e o f a p p e a l r i g h t s i n 
i t s J a n u a r y 24 l e t t e r r e n d e r s t h a t document 
m e a n i n g l e s s . The n o t i c e o f a p p e a l r i g h t s 
i s , of c o u r s e , t o i n f o r m a worker of t h o s e 
r i g h t s so the worker c a n d e c i d e whether to 
e x e r c i s e them. But i n t h i s c a s e the c l a i m 
a n t had r e q u e s t e d a h e a r i n g on J a n u a r y 22, 
1980--two days b e f o r e S A I F ' s d e n i a l . 
C l a i m a n t was r a t h e r o b v i o u s l y , t h e r e f o r e , 
not p r e j u d i c e d by S A I F ' s f a i l u r e t o i n c l u d e 
n o t i c e of a p p e a l r i g h t s t h a t had a l r e a d y 
been e x e r c i s e d . " 

Here c l a i m a n t a l s o e x e r c i s e d a p p e a l r i g h t s by f i l i n g h i s May 21 
r e q u e s t f o r h e a r i n g even b e f o r e r e c e i p t of the e m p l o y e r ' s May 22 
d e n i a l l e t t e r . As i n Dorsey, c l a i m a n t was n o t p r e j u d i c e d by not 
b e i n g n o t i f i e d o f a r i g h t he had a l r e a d y e x e r c i s e d . The May 22 
d e n i a l was e f f e c t i v e a s a d e n i a l and t e r m i n a t e d t h e duty t o pay 
i n t e r i m c o m p e n s a t i o n . 

The n e x t i s s u e i s whether t h e r e was a t a r d y payment o f i n 
t e r i m c o m p e n s a t i o n or a t a r d y d e n i a l . The R e f e r e e found a t a r d y 
d e n i a l . We d i s a g r e e . Dr. S a t y a n a r a y a n ' s March 6 r e p o r t , which we 
have found s u f f i c i e n t to be an a g g r a v a t i o n c l a i m , was not s e n t t o 
the employer or i t s w o r k e r s c o mpensation c a r r i e r , b ut i n s t e a d was 
s e n t t o an employee of the Workers Compensation Department. The 
o n l y e v i d e n c e i n the r e c o r d about when Dr. S a t y a n a r a y a n ' s March 6 
r e p o r t was r e c e i v e d by the employer i s some r a t h e r vague t e s t i m o n y 
about r e c e i p t i n m i d - A p r i l . W h i l e t h e r e was t h e n a d u t y t o pay 
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f o r p r e v i o u s l y a u t h o r i z e d time l o s s , the emp l o y e r ' s 60 d a y s i n 
which t o a c c e p t or deny c o u l d h a r d l y s t a r t t o run b e f o r e i t had 
any n o t i c e or knowledge o f the a g g r a v a t i o n c l a i m — w h i c h i n t h i s 
c a s e a p p a r e n t l y means i n m i d - A p r i l 1980. The May 22, 1980 d e n i a l 
was t i m e l y . 

As b e s t we u n d e r s t a n d t h e r e c o r d , no i n t e r i m c o m p e n s a t i o n was 
p a i d b e f o r e h e a r i n g f o r the p e r i o d between March 6 and May 22, 
1980 or f o r any o t h e r p e r i o d . I n o t h e r words, payment of i n t e r i m 
c o m p e n s a t i o n was f a r from t i m e l y . We w i l l r e t u r n t o the i s s u e o f 
p e n a l t i e s and a t t o r n e y f e e s a f t e r c o n s i d e r i n g t h e o t h e r i s s u e s . 

The p r i n c i p a l i s s u e , o f c o u r s e , i s whether c l a i m a n t ' s a g g r a 
v a t i o n c l a i m i s compensable. As p r e v i o u s l y noted, t h e c l a i m was 
base d on c l a i m a n t ' s on-going s u b j e c t i v e c o m p l a i n t s and t he m e d i c a l 
d e s i r e f o r f u r t h e r d i a g n o s t i c t e s t i n g . To be d i s t i n g u i s h e d from 
the c l a i m i s the need f o r f u r t h e r s u p p o r t i n g e v i d e n c e . " I f t h e 
e v i d e n c e a s a whole shows a w o r s e n i n g o f t he c l a i m a n t ' s c o n d i t i o n 
t h e c l a i m s h a l l be a l l o w e d . " ORS 6 5 6 . 2 7 3 ( 7 ) . The e v i d e n c e a s a 
whole i n t h i s c a s e does not show 

any w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n f o r the s i m p l e r e a s o n t h a t 
a l l d i a g n o s t i c p r o c e d u r e s produced n e g a t i v e r e s u l t s . On September 
18, 1980 Dr. S a t y a n a r a y a n r e p o r t e d t h a t myelogram r e s u l t s were 
normal and c l a i m a n t ' s n e u r o l o g i c a l e x a m i n a t i o n was normal. D r s . 
M c N e i l l and Long and the O r t h o p a e d i c C o n s u l t a n t s a l l recommended 
a g a i n s t s u r g e r y f o r what Dr. M c N e i l l c a l l e d c l a i m a n t ' s "Very, v e r y 
m i n i m a l s p o n d y l o l i s t h e s i s . " C o n s i d e r i n g a l l the e v i d e n c e , we a r e 
not p e r s u a d e d t h a t c l a i m a n t has proven h i s c o n d i t i o n worsened 
s i n c e he was d e c l a r e d m e d i c a l l y s t a t i o n a r y i n J u l y of 1978 a f t e r 
r e c o v e r y from h i s r a t h e r minor back s t r a i n o f May of 1977. 

As an a l t e r n a t i v e t o h i s a g g r a v a t i o n c l a i m , c l a i m a n t sought a 
h e a r i n g on t h e e x t e n t of d i s a b i l i t y awarded by a D e t e r m i n a t i o n 
Order d a t e d F e b r u a r y 6, 1980 which awarded 48° f o r 15% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . The R e f e r e e d i d not r e a c h t h e 
e x t e n t - o f - d i s a b i l i t y i s s u e b e c a u se of h i s r u l i n g on the a g g r a 
v a t i o n c l a i m . On Board r e v i e w c l a i m a n t a s k s t h a t i f we f i n d t h e 
a g g r a v a t i o n c l a i m n o t compensable, a s we have found, we remand t o 
t h e R e f e r e e t o r u l e on t h e e x t e n t - o f - d i s a b i l i t y i s s u e . We s e e no 
r e a s o n f o r a remand. The r e c o r d was f u l l y d e v e l o p e d on t he e x t e n t 
i s s u e and we f e e l i t i s adequate f o r us to r u l e on t h a t i s s u e on 
de novo r e v i e w . 

The O r t h o p a e d i c C o n s u l t a n t s r a t e d c l a i m a n t ' s impairment from 
h i s i n d u s t r i a l i n j u r y a s m i n i m a l . The preponderance of the med
i c a l e v i d e n c e i n d i c a t e s c l a i m a n t i s p r e c l u d e d from any segment o f 
the l a b o r market r e q u i r i n g heavy l i f t i n g . C l a i m a n t was r e t r a i n e d 
a s a d r a f t s m a n i n t h e r e h a b i l i t a t i o n program i n which he p a r t i c i 
p a t e d f o r a y e a r and a h a l f but s t r o n g l y t e s t i f i e d he c a n n o t 
p e r f o r m d r a f t i n g work w i t h o u t low back symptoms. Although we have 
no p a r t i c u l a r r e a s o n t o doubt c l a i m a n t ' s s i n c e r i t y , i t i s impos
s i b l e t o r e c o n c i l e t h i s t e s t i m o n y w i t h any o f t h e m e d i c a l 
e v i d e n c e . C l a i m a n t i s 45 y e a r s o l d . He d i d not complete h i g h 
s c h o o l b u t r e c e i v e d h i s GED i n the m i l i t a r y . H i s p a s t work 
e x p e r i e n c e s i n c l u d e r e s t a u r a n t work, s a w m i l l , auto m e c h a n i c a l , 
d a i r y farm, a weaver, and a g e n e r a l m e c hanic. Some but n o t a l l o f 
t h e s e j o b s r e q u i r e heavy l i f t i n g from w h i c h c l a i m a n t i s now p r e 
c l u d e d . See OAR 436-65-605(2) ( a ) : "Heavy work ( f r e q u e n t l y up t o 
50 l b s . , o c c a s i o n a l l y over 50 l b s . ) . " 
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C o n s i d e r i n g a l l t h e e v i d e n c e and a p p l y i n g t h e c r i t e r i a o f OAR 
436-65-600, e t s e q , we concude c l a i m a n t would be p r o p e r l y compen
s a t e d f o r h i s l o s s o f wage e a r n i n g c a p a c i t y by an award o f 80° f o r 
25% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t ' s a t t o r n e y 
i s e n t i t l e d t o 25% o f the i n c r e a s e d c o m p e n s a t i o n g r a n t e d by t h i s 
o r d e r over t h a t g r a n t e d by the D e t e r m i n a t i o n Order. 

We r e t u r n to the q u e s t i o n of p e n a l t i e s and c a r r i e r - p a i d a t 
t o r n e y f e e s b e c a u s e of the r e f u s a l t o pay i n t e r i m c o m p e n s a t i o n . 
The employer o f f e r s no e x p l a n a t i o n or d e f e n s e of i t s r e f u s a l t o 
pay i n t e r i m c ompensation. Under the s t a n d a r d s of Z e l d a M. B a h l e r , 
31 Van N a t t a 139> 33 Van N a t t a 478 (1981) , we c o n c l u d e t h a t both 
the maximum p e n a l t y and a c a r r i e r - p a i d a t t o r n e y f e e a r e 
a p p r o p r i a t e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 26, 1980 i s r e v e r s e d . 

C l a i m a n t i s e n t i t l e d t o temporary t o t a l d i s a b i l i t y compensa
t i o n from March 6, 1980 t o May 22, 1980, l e s s amounts p r e v i o u s l y 
p a i d . The employer i s e n t i t l e d t o a s e t o f f f o r temporary t o t a l 
d i s a b i l i t y c o m p ensation p r e v i o u s l y p a i d under the terms o f the 
R e f e r e e ' s o r d e r . 

The d e n i a l s o f c l a i m a n t ' s a g g r a v a t i o n c l a i m d a t e d May 22, 
1980 and J u l y 28, 1980 a r e a f f i r m e d . 

C l a i m a n t i s g r a n t e d 80° f o r 25% u n s c h e d u l e d permanent p a r t i a l 
low back d i s a b i l i t y i n l i e u o f a l l p r i o r awards. C l a i m a n t ' s a t t 
orney i s a l l o w e d 25% of the i n c r e a s e d c o m p e n s a t i o n g r a n t e d by t h i s 
o r d e r over t h a t g r a n t e d by the D e t e r m i n a t i o n Order d a t e d F e b r u a r y 
6, 1980 a s and f o r a r e a s o n a b l e a t t o r n e y f e e . 

The employer s h a l l pay c l a i m a n t a p e n a l t y f o r i t s u n r e a s o n 
a b l e r e f u s a l t o pay i n t e r i m c o m pensation e q u a l t o 25% of the 
temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n due and p a y a b l e from March 
6 t o May 22, 1980. The employer s h a l l pay c l a i m a n t ' s a t t o r n e y 
$500 a s a t t o r n e y f e e s f o r i t s u n r e a s o n a b l e r e f u s a l t o pay i n t e r i m 
c o m p e n s a t i o n . 

MINER LEE HARRIS, Claimant WCB 79-09167 
Evohl Mai agon, Claimant's Attorney February 26, 1982 
D a r r e l l Bewley, Defense Attorney Order on Remand 

On r e v i e w o f t h e B o a r d ' s Order d a t e d A p r i l 15, 1981 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e B o a r d ' s Order and r e i n s t a t e d t h e 
Order of the R e f e r e e d a t e d O c t o b e r 15, 1980. 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , and 
the above-noted R e f e r e e ' s Order i s r e p u b l i s h e d and a f f i r m e d . 

I T I S SO ORDERED. 

-148-



ROBERT HEDLUND, Claimant 
Ronald Hoover, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 80-10221 
February 26, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e N e a l ' s o r d e r w h i c h 
approved t h e c a r r i e r ' s s u s p e n s i o n o f permanent p a r t i a l d i s a b i l i t y 
award payments d u r i n g a time he was r e c e i v i n g temporary t o t a l 
d i s a b i l i t y payments w h i l e a c t i v e l y p a r t i c i p a t i n g i n an a u t h o r i z e d 
v o c a t i o n a l r e h a b i l i t a t i o n program. 

S A I F C o r p o r a t i o n , t h e i n s u r e r , had suspended t h e payments on 
permanent p a r t i a l d i s a b i l i t y awarded by a R e f e r e e ' s o r d e r when 
c l a i m a n t had s u b s e q u e n t l y e n t e r e d t h e a u t h o r i z e d v o c a t i o n a l 
r e t r a i n i n g program. The s u s p e n s i o n was p u r s u a n t t o OAR 
436-61-050(4) which was s u b s e q u e n t l y amended and renumbered a s OAR 
436-61-410(3) through (5) i n June o f 1980. The e a r l i e r v e r s i o n 
o n l y r e f e r r e d t o s u s p e n s i o n o f payments due under a D e t e r m i n a t i o n 
O r d e r . The more r e c e n t v e r s i o n r e f e r s t o s u s p e n s i o n o f payments 
due under a D e t e r m i n a t i o n Order, a R e f e r e e ' s o r d e r , an Order on 
Review or a c o u r t mandate. 

The R e f e r e e found t h a t OAR 436-61-410 i s p r o c e d u r a l and t h u s 
r e t r o a c t i v e . We a g r e e . Moreover, t h e Board has p r e v i o u s l y r u l e d 
t h a t a s a m a t t e r of s t a t u t o r y a n a l y s i s , w i t h o u t b e n e f i t o f any 
a d m i n i s t r a t i v e r u l e , payment o f a R e f e r e e ' s award o f permanent 
p a r t i a l d i s a b i l i t y may be suspended w h i l e a c l a i m a n t i s r e c e i v i n g 
t e m p o r a r y t o t a l d i s a b i l i t y on a c c o u n t o f b e i n g i n an a u t h o r i z e d 
program. C h a r l e s C. T a c k e t t , 31 Van N a t t a 61 ( 1 9 8 1 ) . The R e f e r e e 
c o n c l u d e d t h a t S A I F ' s s u s p e n s i o n of permanent p a r t i a l d i s a b i l i t y 
payments was p r o p e r . We a g r e e , both f o r t h e r e a s o n s t a t e d by t h e 
R e f e r e e and f o r t h e a d d i t i o n a l r e a s o n s t a t e d i n T a c k e t t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 19, 1981 i s a f f i r m e d . 
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WARREN W. KELLER, Claimant 
Rick McCormick, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 80-08294 
February 26, 1982 
Order on Review 

R e v i e w e d by Bo a r d Members B a r n e s and M c C a l l i s t e r . 

• C l a i m a n t s e e k s B o a r d r e v i e w o f R e f e r e e H o w e l l ' s o r d e r w h i c h 
g r a n t e d c l a i m a n t an award o f 40.5° f o r 30% l o s s o f t h e l e f t f o o t , 
an a w a r d o f 128° f o r 40% u n s c h e d u l e d back and neck d i s a b i l i t y and 
a f f i r m e d t h e SAIF C o r p o r a t i o n ' s d e n i a l o f c o n t i n u i n g r e s p o n s i b i 
l i t y f o r c l a i m a n t ' s h y p e r t e n s i o n c o n d i t i o n . C l a i m a n t s e e k s 
g r e a t e r a w a r d s f o r s c h e d u l e d and u n s c h e d u l e d d i s a b i l i t y and a r g u e s 
h i s h y p e r t e n s i o n c o n d i t i o n s h o u l d be f o u n d c o m p e n s a b l e . 

We a f f i r m and a d o p t t h o s e p o r t i o n s o f t h e R e f e r e e ' s o r d e r 
d e a l i n g w i t h t h e e x t e n t o f c l a i m a n t ' s u n s c h e d u l e d d i s a b i l i t y and 
u p h o l d i n g SAIF's d e n i a l o f c o n t i n u i n g r e s p o n s i b i l i t y f o r c l a i m 
a n t ' s h y p e r t e n s i o n c o n d i t i o n . 

As t o c l a i m a n t ' s s c h e d u l e d l e f t l e g d i s a b i l i t y , we b e l i e v e 
t h e a w a r d s h o u l d be f o r t h e l e g r a t h e r t h a n f o r t h e l e f t f o o t as 
t h e R e f e r e e d i d . OAR 436-65-558 and 4 3 6 - 6 5 - 5 3 2 ( 4 ) r e q u i r e i m p a i r 
ment t o , b e r a t e d i n t e r m s .of t h e most p r o x i m a t e r a d i c a l when t w o 
o r more r a d i c a l s a r e i m p a i r e d . I n t h i s c a s e , t h e r e - w a s l o w e r l e g 
i m p a i r m e n t ( r a t e d as a f o o t ) and p e r m a n e n t s h o r t e n i n g o f c l a i m 
a n t ' s l e f t . l e g ( r a t e d as l e g i m p a i r m e n t ) . The f o o t i m p a i r m e n t 
r a t i n g i s c o n v e r t e d t o a l e g r a t i n g u nder OAR 436-65-549. The two 
l e g i m p a i r m e n t r a t i n g s "are t h e n c o mbined t o p r o d u c e a s i n g l e l e g 
i m p a i r m e n t r a t i n g . 

W h i l e n o t a l l t h e i n f o r m a t i o n n e c e s s a r y f o r r. c o m p l e t e 
a p p l i c a t i o n o f t h e s t a n d a r d s i n t h e r u l e s i s - c o n t a i n e d i n t h i s 
r e c o r d , i t a p p e a r s t h a t c l a i m a n t w o u l d be p r o p e r l y c o m p e n s a t e d by 
an a w a r d o f 52.5° f o r 35% l o s s o f use o f h i s l e f t l e g . 

The R e f e r e e ' s o r d e r d a t e d June 8, 1981 i s m o d i f i e d . C l a i m a n t 
i s a w a r d ed 52.5° f o r 35% l o s s o f use o f h i s l e f t l e g i n l i e u o f 
a l l p r i o r a w a r d s . C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e i n 
c r e a s e g r a n t e d by t h i s o r d e r o v e r t h a t g r a n t e d by t h e R e f e r e e ' s 
o r d e r as and f o r a r e a s o n a b l e a t t o r n e y ' s f e e . The b a l a n c e o f t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 
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DWAYNE KESTER, Claimant 
Mark M o r r e l l , Claimant's Attorney 
Mildred Carmack, Defense Attorney 

WCB 80-07576 
February 26, .1982 
Order on Review 

Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

The c l a i m a n t has r e q u e s t e d Board r e v i e w of R e f e r e e Mongrain's 
o r d e r w h i c h awarded him 65% u n s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r i n j u r i e s a r i s i n g out of t h e i n d u s t r i a l a c c i d e n t of 
August 2, 1977. T h a t b e i n g an i n c r e a s e of 25% over t h e D e t e r m i n a 
t i o n Order of August 11, 1980. The s o l e i s s u e f o r r e v i e w i s t h e 
e x t e n t of permanent p a r t i a l d i s a b i l i t y . The c l a i m a n t c o n t e n d s 
t h a t he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . 

The c l a i m a n t s u f f e r e d a s e r i o u s i n j u r y when h i s l o g t r u c k 
l e f t t h e r o a d and o v e r t u r n e d on August 2, 1977. As a r e s u l t o f 
t h i s a c c i d e n t , c l a i m a n t s u f f e r e d a h e a r i n g l o s s found e q u a l t o 
40.38%, s e v e r a l s k u l l f r a c t u r e s and m u l t i p l e c o n t u s i o n s and a 
b u r n . The i n j u r i e s a p p a r e n t l y r e s u l t e d i n t h e c l a i m a n t s u f f e r i n g 
b a l a n c e d i f f i c u l t i e s , s lowed s p e e c h , slowed c o g n i t i o n and some 
l e f t s i d e d y s f u n c t i o n ( h e m i p a r e s i s ) . 

C l a i m a n t was 48 y e a r s o l d a t t h e time of the h e a r i n g , and had 
o b t a i n e d a GED w h i l e i n t h e A i r F o r c e . H i s i n t e l l i g e n c e h a s been 
r a t e d t o be i n t h e d u l l - n o r m a l r a n g e . H i s work h i s t o r y i n d i c a t e s 
t h a t he has worked on r a n c h e s and performed a i r c r a f t m a i ntenance 
and r e p a i r w h i l e i n t h e A i r F o r c e , m a i n l y i n v o l v i n g s h e e t m e t a l 
work. Upon l e a v i n g t h e A i r F o r c e , he worked i n a m i l l f o r s e v e r a l 
y e a r s d o i n g v a r i o u s j o b s i n c l u d i n g t r a i l i n g o f f a resaw and 
p l a n e r , and c r a n e d r i v i n g . C l a i m a n t was t h e r e a f t e r m a i n l y 
i n v o l v e d i n t r u c k d r i v i n g work f o r v a r i o u s e m p l o y e r s up t o t h e 
t i m e of h i s a c c i d e n t i n 1977. 

As t h e R e f e r e e noted, t h e numerous m e d i c a l r e p o r t s i n d i c a t e 
t h a t w h i l e c l a i m a n t s u f f e r e d a s e r i o u s i n j u r y , he n e v e r t h e l e s s 
does r e t a i n a moderate d e g r e e of p h y s i c a l c a p a c i t y . C l a i m a n t ' s 
t r e a t i n g p h y s i c i a n , Dr. Thomas E. Klump, i n h i s June 19, 1980 
r e p o r t n o t e s t h a t t h e c l a i m a n t i s o n l y 48 y e a r s o l d and e x p r e s s e d 
h i s d e s i r e and o p i n i o n t h a t c l a i m a n t would be c a p a b l e of p e r f o r m 
i n g some t y p e of work. Dr. R. W. Toon of t h e C a l l a h a n C e n t e r 

e x p r e s s e d h i s o p i n i o n t h a t , "From a p h y s i c a l c a p a c i t y s t a n d p o i n t , 
i t i s e s t i m a t e d t h a t he s h o u l d be a b l e t o h a n d l e a t l e a s t l i g h t t o 
medium work a s d e f i n e d by t h e D i c t i o n a r y of O c c u p a t i o n a l T i t l e s . " 
I n 1979, a f t e r becoming i n v o l v e d i n a v o c a t i o n a l program, c l a i m a n t 
was found t o be a b l e t o t o l e r a t e an e i g h t hour work day from a 
s t a n d i n g or s i t t i n g p o s i t i o n q u i t e w e l l . The v o c a t i o n a l r e p o r t of 
F e b r u a r y 26, 1979 a l s o i n d i c a t e s optimism t h a t c l a i m a n t would be 
a b l e t o h a n d l e l i g h t work f o l l o w i n g v o c a t i o n a l p l a n n i n g . 

As t h e R e f e r e e noted, i t a p p e a r s t h a t t h e m e d i c a l and v o c a 
t i o n a l r e p o r t s do not i n d i c a t e t h a t t h e c l a i m a n t i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . The r e c o r d does r e f l e c t , however, t h e 
g e n e r a l c o n s e n s u s t h a t t h e numerous v o c a t i o n a l e v a l u a t i o n s t h a t 
t h e c l a i m a n t has been i n v o l v e d i n s i n c e 1978 have c o n c e n t r a t e d on 
i n v o l v i n g him i n j o b s t h a t he i s u n a b l e t o a d e q u a t e l y p e r f o r m . 
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T h i s has been due i n a l a r g e p a r t t o c l a i m a n t ' s c o n t i n u e d 
e x p r e s s e d d e s i r e t o r e t u r n t o h i s former o c c u p a t i o n of t r u c k 
d r i v i n g / a g a i n s t t h e a d v i c e of n e a r l y a l l the m e d i c a l and v o c a 
t i o n a l e x p e r t s . The r e p o r t of the S o u t h e r n Oregon M e d i c a l C o n s u l 
t a n t s of October 17, 1980 i n d i c a t e s t h a t the c l a i m a n t would be 
b e t t e r c o u n s e l e d t o f u n c t i o n w i t h i n h i s l i m i t a t i o n s and t o a v o i d 
work t h a t would be dangerous t o h i m s e l f and o t h e r s . A p r o t e c t e d 
work s i t u a t i o n was s u g g e s t e d . The t e n o r of t h e m e d i c a l and v o c a 
t i o n a l r e p o r t s i s t h a t c l a i m a n t would be a b l e t o engage i n a l t e r 
n a t i v e o c c u p a t i o n a l e n d e a v o r s were an a p p r o p r i a t e a t t e m p t t o do so 
made. 

Permanent t o t a l d i s a b i l i t y may be based on a c o m b i n a t i o n of 
m e d i c a l and non-medical c o n d i t i o n s , i n c l u d i n g age, e d u c a t i o n , 
a d a p t a b i l i t y t o non-manual l a b o r and m e n t a l c a p a c i t y a s w e l l a s 
l a b o r market c o n d i t i o n s , W i l s o n v. Weyerhaeuser, 30 Or App 403 
( 1 9 7 7 ) . E x a m i n i n g a l l of t h e s e f a c t o r s from a r e a l i s t i c s t a n d 
p o i n t , we c o n c l u d e t h a t a l t h o u g h the c l a i m a n t has s u f f e r e d a s ub
s t a n t i a l l o s s of e a r n i n g c a p a c i t y , t h a t he i s not so f o r e c l o s e d 
from t h e l a b o r market t h a t he would not be a b l e t o s e c u r e g a i n f u l 
and s u i t a b l e employment were he t o make an a t t e m p t to f i n d s u c h 
employment i n a v o c a t i o n more s u i t e d to h i s c u r r e n t l i m i t a t i o n s , 
a l t h o u g h t h i s i s a l s o due i n p a r t to the i n a p p r o p r i a t e v o c a t i o n a l 
g u i d a n c e p r o v i d e d him. 

. The c l a i m a n t has d e m onstrated h i s p h y s i c a l a b i l i t y t o p e r f o r m 
a t v a r i o u s j o b f u n c t i o n s , " and, a t t h e time of h e a r i n g , was w o r k i n g 
a l l day a t a s h e l t e r e d workshop " t a i l i n g " a saw. Although c l a i m 
a n t ' s i n t e l l i g e n c e was r a t e d i n t h e d u l l - n o r m a l range, the R e f e r e e 
noted t h a t he r e t a i n e d a r e a s o n a b l e l e v e l of m e n t a l a b i l i t y . The 
R e f e r e e a l s o noted t h a t he p r e s e n t e d a r e a s o n a b l e a p p e a r a n c e a t 
t h e h e a r i n g w i t h o u t t h e demeanor of a p e r s o n who i s p e r m a n e n t l y 
and t o t a l l y d i s a b l e d . We w i l l n o r m a l l y d e f e r t o t h e judgment of 
the R e f e r e e i n such m a t t e r s . 

A l t hough t h e R e f e r e e d i d not f i n d t h e c l a i m a n t t o be perma
n e n t l y and t o t a l l y d i s a b l e d , he d i d i n c r e a s e t h e award of t h e 
D e t e r m i n a t i o n Order t o 65% u n s c h e d u l e d d i s a b i l i t y i n view of t h e 
o v e r a l l slowdown of mental p r o c e s s e s which would l i k e l y a f f e c t h i s 
a b i l i t y t o f i n d and h o l d g a i n f u l and s u i t a b l e employment. We 
a g r e e w i t h t h e R e f e r e e but f i n d t h a t an award of 75% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y would more a d e q u a t e l y compensate t h e 
c l a i m a n t i n view of t h e f a c t t h a t t he communication d i f f i c u l t i e s 
w h i c h he s u f f e r e d a s a r e s u l t of h i s i n j u r y would a d d i t i o n a l l y 
s e r v e t o p r e c l u d e him from a l a r g e number of t h e s e c o n d a r y o c c u p a 
t i o n s w h i c h he may be p h y s i c a l l y and m e n t a l l y a b l e t o p e r f o r m . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1981 i s m o d i f i e d . C l a i m a n t 
i s awarded 75% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y t o t h e 
head. T h i s award i s i n l i e u of and i n a d d i t i o n to any p r e v i o u s 
award of d i s a b i l i t y t o c l a i m a n t ' s head. 

C l a i m a n t ' s a t t o r n e y i s awarded a s a r e a s o n a b l e a t t o r n e y ' s f e e 
25% of t h e i n c r e a s e d c o m pensation made p a y a b l e by t h i s o r d e r not 
t o exceed t h e sum of $3,000. 

The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d i n a l l 
r e s p e c t s . _-.ro 
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Reviewed by Board Members L e w i s and B a r n e s . 

The c l a i m a n t s e e k s Board r e v i e w of R e f e r e e James' o r d e r w h i c h 
a f f i r m e d t h e c a r r i e r ' s d e n i a l of h i s c l a i m f o r an i n j u r y s u s t a i n e d 
on J u l y 9, 1980. 

The f a c t s o f t h i s c a s e have been a d e q u a t e l y s e t f o r t h by t h e 
R e f e r e e i n h i s o r d e r and we w i l l not r e p e a t them i n d e t a i l h e r e . 
S u f f i c e i t t o s a y t h a t c l a i m a n t was i n j u r e d w h i l e d o i n g some work 
on an a c q u a i n t a n c e ' s c a r i n h i s e mployer's p a i n t and body shop, 
u s i n g t h e e m p l o y e r ' s t o o l s , and w i t h the e mployer's p e r m i s s i o n . 
The i s s u e b e f o r e us i n c o m p e n s a b i l i t y . 

We f i n d t h i s c a s e t o be c l o s e l y on p o i n t w i t h Edwin T. 
B osworth, 33 Van N a t t a 487 ( 1 9 8 1 ) . I n t h a t c a s e the worker was 
i n j u r e d w h i l e working on a p u r e l y p e r s o n a l p r o j e c t on the 
e m p l o y e r ' s p r e m i s e s u s i n g t h e e m p l o y e r ' s t o o l s . We found t h a t t h e 
employer p e r m i t t e d t h i s p e r s o n a l work a s a bonus f o r t h e c l a i m a n t 
h a v i n g managed the e m p l o y e r ' s b u s i n e s s i n the e m p l o y e r ' s a b s e n c e . 
We c o n c l u d e d t h a t t h e i n j u r y - p r o d u c i n g p e r s o n a l p r o j e c t was t h u s 
" f u n c t i o n a l l y , a n e g o t i a t e d element o f [ c l a i m a n t ' s ] employment" 
and t h e i n j u r y was compensable. 

I n t h e i n s t a n t c a s e , t h e employer a l l o w e d h i s employees t o 
t o t a l l y r e b u i l d one c a r p e r y e a r , u s i n g h i s shop and equipment. 
A l t h o u g h i t was assumed t h a t t h a t "one c a r " would belong t o t h e 
employee, i t was not n e c e s s a r i l y s o . I n e s s e n c e i t was p a r t o f 
t h e e m p l o y e r ' s f r i n g e b e n e f i t p l a n , i f you w i l l , t o promote good 
m o r a l e . C l a i m a n t ' s i n j u r y - p r o d u c i n g a c t i v i t y was t h u s both f o r 
t h e e m p l o y e r ' s b e n e f i t and a l s o was c o n t e m p l a t e d by t h e employer, 
e i t h e r a t the time of h i r i n g or l a t e r . 

Of prime i m p o r t a n c e t o t h i s c a s e was t h e e mployer's a c q u i e s 
c e n c e i n c l a i m a n t ' s a c t i v i t y . P r i o r t o l o c k i n g up the shop f o r 
the day, t h e employer t a l k e d t o c l a i m a n t about the f a c t he d i d not 
want c l a i m a n t working on the c a r . ( C l a i m a n t was a p a i n t e r and d i d 
not do o t h e r t y p e s of work f o r the employer, such a s body work or 
r e p a i r s . ) C l a i m a n t , b e i n g somewhat i n t o x i c a t e d , argued w i t h h i s 
employer. The employer, f e a r i n g " u n p l e a s a n t c o n s e q u e n c e s , " t o l d 
c l a i m a n t t o h u r r y up and f i n i s h t h e j o b and l e a v e the shop a s soon 
a s p o s s i b l e . We f i n d t h i s t o be u n q u e s t i o n a b l y an a c t of a c q u i e s 
c e n c e on the p a r t of the c l a i m a n t ' s employer. 

C l a i m a n t has proven e n t i t l e m e n t t o c o mpensation f o r h i s i n j u r y 
s u s t a i n e d on J u l y 9, 1980. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 17, 1981 i s r e v e r s e d . C l a i m 
a n t ' s c l a i m f o r t h e J u l y 9, 1980 i n j u r y i s remanded t o t h e c a r r i e r 
f o r a c c e p t a n c e and.payment of compensation t o which c l a i m a n t i s 
e n t i t l e d . 

C l a i m a n t ' s former a t t o r n e y i s awarded $750 a s a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d a t the h e a r i n g , p a y a b l e by 
the c a r r i e r . 

R e v i e w e d by B o a r d Members K c C a l ' l i s t e r and B a r n e s . 

The e m p l o y e r / i n s u r e r s e e k s B o a r d r e v i e w o f R e f e r e e A i l ' s 
o r d e r w h i c h f o u n d c l a i m a n t t o be p e r m a n e n t l y t o t a l l y d i s a b l e d . 
The- i s s u e i s e x t e n t o f d i s a b i l i t y . We f i n d t h e r e c o r d has been 
i n c o m p l e t e l y d e v e l o p e d and t h e r e f o r e remand f o r f u r t h e r 
p r o c e e d i n g s . 

C l a i m a n t i n j u r e d h i s back i n May o f 1975 and a g a i n i n O c t o b e r 
o r November o f 1975. I n November 1975 a l a m i n e c t o m y was p e r f o r m e d 
w i t h r e m o v a l o f a h e r n i a t e d n u c l e u s p u l p o s u s on t h e r i g h t a t 
L4-5. Over t h e f o l l o w i n g s e v e r a l y e a r s , u n t i . \ a D e t e r m i n a t i o n 
O r d e r was f i n a l l y i s s u e d on A p r i l 23, 1980, c l a i m a n t r e c e i v e d a 
v a r i e t y o f a d d i t i o n a l m e d i c a l c a r e , p u r s u e d v a r i o u s v o c a t i o n a l 
r e h a b i l i t a t i o n e f f o r t s and t w i c e a t t e m p t e d t o r e t u r n t o w o r k . 

The e m p l o y e r / c a r r i e r f o c u s e s on t h e f a c t t h a t c l a i m a n t d i d i n 
f a c t r e t u r n t o work i n a r g u i n g t h a t c l a i m a n t i s n o t p e r m a n e n t l y 
t o t a l l y d i s a b l e d . C l a i m a n t f i r s t w o r k e d as a m a c h i n i s t f r o m a b o u t 
O c t o b e r o f 1977 t o a b o u t F e b r u a r y o f 1978. C l a i m a n t l a t e r 
r e t u r n e d t o work as a s u p e r v i s o r f o r t h e e m p l o y e r f o r whom he had 
been w o r k i n g i n 1975 when i n j u r e d . T h i s p o s i t i o n l a s t e d f r o m 
a b o u t J a n u a r y o f 1979 t o a b o u t A p r i l o f 1979. The e m p l o y e r / i n s u r e r 
a r g u e s t h a t c l a i m a n t ' s h i s t o r y o f a t l e a s t some w o r k i n g s i n c e h i s 
1975 i n j u r i e s i s i n c o n s i s t e n t w i t h an award o f p e r m a n e n t t o t a l 
d i s a b i l i t y . C l a i m a n t a r g u e s t h a t t h e f a c t t h a t he t r i e d w o r k i n g 
b u t was u n a b l e t o do so i s even more s u p p o r t f o r an award o f 
p e r m a n e n t t o t a l d i s a b i l i t y . 

We b a s i c a l l y a g r e e w i t h c l a i m a n t . A l t h o u g h che r e a s o n s f o r 
c l a i m a n t l e a v i n g t h e p o s i t i o n s as a m a c h i n i s t and s u p e r v i s o r a r e 
s u p r i s i n g l y p o o r l y d e v e l o p e d i n t h e r e c o r d , t h e more l i k e l y 
i n f e r e n c e — a n d t h e i n f e r e n c e we d r a w — i s t h a t p a i n a s s o c i a t e d w i t h 
c l a i m a n t ' s back c o n d i t i o n was a s i g n i f i c a n t r e a s o n f o r l e a v i n g 
b o t h p o s i t i o n s . The e m p l o y e r / i n s u r e r makes much o f c l a i m a n t ' s 
t e s t i m o n y t h a t " d r i n k i n g " was p a r t o f h i s r e a s o n s f o r l e a v i n g t h e , 
s u p e r v i s o r y p o s i t i o n . However, when i n t e r p r e t e d i n c o n t e x - w i t h 
c l a i m a n t ' s t e s t i m o n y t h a t he was d r i n k i n g a l c o h o l as a 
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s e l f - a d m i n i s t e r e d f o r m o f p a i n m e d i c a t i o n , we t h i n k U i s o n l y 
s u p p o r t s r a t h e r t h a n r e f u t e s o u r i n f e r e n c e t h a t c l a i m a n t ' s • 
p h y s i c a l i m p a i r m e n t was a l a r g e p a r t o f t h e r e a s o n f o r c l a i m a n t ' s 
i n a b i l i t y work a t even r e l a t i v e l y s e d e n t a r y j o b s . 

The o t h e r a r e a o f c o n t r o v e r s y , as t h i s case has been a r g u e d 
by t h e p a r t i e s , i s o v e r t h e r e l a t i v e p e r s u a s i v e n e s s o f t h e 
o p i n i o n s o f Dr. Tesar ( t h a t c l a i m a n t i s p e r m a n e n t l y t o t a l l y 
d i s a b l e d ) and t h e O r t h o p a e d i c C o n s u l t a n t s ( t h a t c l a i m a n t i s n o t 
p e r m a n e n t l y t o t a l l y d i s a b l e d ) . C l a i m a n t a r g u e s Dr. T e s a r ' s 
o p i n i o n i s more p e r s u a s i v e because Dr. Tes a r i s h i s " t r e a t i n g 
d o c t o r . " However, i f E x h i b i t 40 r e c o r d s a l l o f t h e c o n t a c t s 
b e t w e e n c l a i m a n t and D r t l T e s a r , t h e d o c t o r d i d n o t come i n t o t h e 
p i c t u r e u n t i l A p r i l o f 1978, some t h r e e y e a r s a f t e r c l a i m a n t ' s 
i n i t i a l i n j u r y , and t h e " t r e a t m e n t " he has r e n d e r e d f o r c l a i m a n t ' s 
back c o n d i t i o n has been q u i t e l i m i t e d . The e m p l o y e r / i n s u r e r 
a r g u e s t h a t Dr. T e s a r ' s o p i n i o n i s m e r e l y a b a l d c o n c l u s i o n , 
u n s u p p o r t e d by a n a l y s i s o r s t a t e d r e a s o n s w h i l e t h e two c o n t r a r y 
r e p o r t s f r o m t h e O r t h o p a e d i c C o n s u l t a n t s a r e f u l l y s u p p o r t e d 
a n a l y s i s and s t a t e d r e a s o n s . 

I f t h i s i s a l l t h e r e were t o t h e c a s e , we w o u l d a g r e e t h a t 
t h e q u e s t i o n i s c l o s e , b u t w o u l d f i n d t h a t Dr. T e s a r ' s o p i n i o n 
c o m b i n e d w i t h c l a i m a n t ' s t e s t i m o n y combined w i t h t h e most t e l l i n g 
f a c t t h a t c l a i m a n t a t t e m p t e d t o work i n v a i n w o u l d a l l l e a d t o t h e 
c o n c l u s i o n t h a t c l a i m a n t i s permanent t o t a l d i s a b i l i t y . However, 
t h e a n a l y s i s p r e s e n t e d by t h e O r t h o p a e d i c C o n s u l t a n t s ; f o r a 
c o n t r a r y f i n d i n g i d e n t i f i e s t h e c r i t i c a l v o i d i n t h e p r e s e n t 
r e c o r d . 

C l a i m a n t was i n j u r e d i n ' 1 9 7 5 . Dr. T e s a r ' s o p i n i o n and 
c l a i m a n t ' s t e s t i m o n y were p r e s e n t e d f i v e t o s i x y e a r s l a t e r i n 
1 9 8 0 - 8 1 . The p r o b l e m , n o t r e a l l y a d d r e s s e d by any m e d i c a l 
e v i d e n c e i n t h i s r e c o r d , i s : To what e x t e n t i s c l a i m a n t ' s p r e s e n t 
i m p a i r m e n t c a u s a l l y c o n n e c t e d t o h i s 1975 i n j u r i e s and s u r g e r y ? 

The p r o b l e m i s h i g h l i g h t e d by c l a i m a n t ' s m e d i c a l c a r e d u r i n g 
1978. An A u g u s t 1978 x - r a y was i n t e r p r e t e d t o s u g g e s t 
d e g e n e r a t i v e d i s c d i s e a s e i n t h e l o w e r l u m b a r s p i n e and upper 
s a c r a l s p i n e . A September 1978 myelogram f o u n d d e g e n e r a t i v e 
change i n most o f t h e l u m b a r s p i n e and t h e upper s a c r a l s p i n e ; 
"marked t h i c k e n i n g o f t h e l i g a m e n t u r n f l a v u m f r o m L-4 t h r o u g h S - l " ; 
a p o s s i b l e h e r n i a t e d d i s c a t L-5, S - l ; and " t h e p o s s i b i l i t y o f a 
b e n i g n t u m o r . " Dr. S m i t h ' s O c t o b e r 1978 r e p o r t s c o n c l u d e i t i s 
i m p o s s i b l e t o t e l l f r o m t h e myelogram w h e t h e r c l a i m a n t ' s p r o b l e m s 
a r e s c a r f o r m a t i o n r e l a t e d back t o h i s 1975 s u r g e r y f o r some new 
p r o b l e m s u c h as a r u p t u r e d d i s c a t L-5, S - l . And even Dr. T e s a r ' s 
J u l y 14, 1978 c h a r t n o t e r e c o r d s and i m p r e s s i o n o f " r a d i a t i n g p a i n 
s e c o n d a r y t o d e g e n e r a t i v e d i s c d i s e a s e o f t h e l u m b o s a c r a l s p i n e . " 
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I t i s c e r t a i n l y p o s s i b l e t h a t c l a i m a n t ' s 1975 i n j u r i e s / s u r g e r y 
m a t e r i a l l y c o n t r i b u t e d t o t h e d e g e n e r a t a t i o n o f h i s l o w e r s p i n e . 
I t i s p o s s i b l e , a l b e i t l e s s s o , t h a t c l a i m a n t ' s 1975 
i n j u r i e s / s u r g e r y m a t e r i a l l y c o n t r i b u t e d t o a s u b s e q u e n t r u p t u r e d 
d i s c a t a l o w e r l e v e l . I t may be p o s s i b l e t h a t c l a i m a n t 1 s 1975 
i n j u r i e s / s u r g e r y c o u l d m a t e r i a l l y c o n t r i b u t e t o t h e f o r m a t i o n o f a 
t u m o r ; b u t we w o u l d n o t be w i l l i n g t o make any s u c h f i n d i n g a b s e n t 
e x p e r t m e d i c a l e v i d e n c e . I n sum, t h e r e a r e many p o s s i b i l i t i e s b u t 
no e v i d e n c e on t h e q u e s t i o n o f w h e t h e r and t o what e x t e n t 
c l a i m a n t ' s p h y s i c a l i m p a i r m e n t s o f t o d a y a r e c a u s a l l y r e l a t e d t o 
h i s i n j u r i e s and s u r g e r y o f 1975. A c c o r d i n g l y , we remand t o t h e 
R e f e r e e f o r f u r t h e r p r o c e e d i n g s i n . a c c o r d a n c e w i t h t h i s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 6, 1981 i s v a c a t e d . T h i s 
case i s remanded t o t h e P r e s i d i n g R e f e r e e f o r f u r t h e r p r o c e e d i n g s 
as f o l l o w s : The B o a r d w i l l r e t a i n j u r i s d i c t i o n o v e r t h i s c a s e . 
The P r e s i d i n g R e f e r e e or a n o t h e r R e f e r e e he d e s i g n a t e s w i l l 
r e c e i v e a d d i t i o n a l m e d i c a l r e p o r t s and c o n d u c t a f u r t h e r h e a r i n g , 
i f n e c e s s a r y . The R e f e r e e w i l l , w i t h i n 60 days o f t h e d a t e o f 
t h i s o r d e r , f o r w a r d t o t h e Boar d such a d d i t i o n a l e v i d e n c e as has 
been s u b m i t t e d by t h e p a r t i e s and a r e c o m m e n d a t i o n on t h e i s s u e o f 
w h i c h o f c l a i m a n t ' s p r e s e n t p h y s i c a l i m p a i r m e n t s a r e c a u s a l l y 
r e l a t e d t o h i s 1975 i n d u s t r i a l i n j u r i e s . 
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ROBERT M. LAUDAHL, Claimant 
John Peterson, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 

WCB 81-01815 
February 26, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t s e e k s Board r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r 
w h i c h a f f i r m e d t h e c a r r i e r ' s d e n i a l of a g g r a v a t i o n and d e n i a l of 
any c o n t i n u i n g m e d i c a l s e r v i c e s a f t e r J a n u a r y 30, 1979. C l a i m a n t 
c o n t e n d s t h a t h i s d e g e n e r a t i v e d i s c d i s e a s e was a g g r a v a t e d or 
c a u s e d by t h e 1976 i n j u r y and t h e r e f o r e t h e c a r r i e r i s r e s p o n s i b l e 

We c o n c u r w i t h t h e R e f e r e e ' s c o n c l u s i o n i n t h e d e n i a l of 
any c o n t i n u i n g m e d i c a l s e r v i c e s a f t e r J a n u a r y 30, 1979. C l a i m a n t 
c o n t e n d s t h a t h i s d e g e n e r a t i v e d i s c d i s e a s e was a g g r a v a t e d or 
c a u s e d by t h e 1976 i n j u r y and t h e r e f o r e t h e c a r r i e r i s r e s p o n s i b l e 

We c o n c u r w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e d e n i a l of 
a g g r a v a t i o n must be a f f i r m e d a s t h e prep o n d e r a n c e of e v i d e n c e 
i n d i c a t e s no w o r s e n i n g of c l a i m a n t ' s c o n d i t i o n a r i s i n g out of t h e 
1976 i n d u s t r i a l i n j u r y . We f u r t h e r a g r e e t h a t c l a i m a n t ' s p r e s e n t 
symptomatology and need f o r t r e a t m e n t i s due t o h i s u n d e r l y i n g 
d e g e n e r a t i v e d i s c d i s e a s e p r o c e s s and not t h e c a r r i e r ' s r e s p o n s i 
b i l i t y f o r c o n t i n u i n g m e d i c a l c a r e f o r t h e s e symptoms. However we 
not e t h a t t h e wording i n t h e d e n i a l s t a t e s t h a t t h e c a r r i e r was 
c o n t e n d i n g no r e s p o n s i b i l i t y f o r any m e d i c a l c a r e and t r e a t m e n t 
s u b s e q u e n t t o t h e J a n u a r y 30, 1979 m e d i c a l l y s t a t i o n a r y d a t e . No 
i s s u e was r a i s e d a t t h e h e a r i n g of unp a i d m e d i c a l b i l l i n g s so we 
assume a l l m e d i c a l s were p a i d but t h e d e n i a l i s d a t e d F e b r u a r y 9, 
1981 i n d i c a t i n g a l m o s t two y e a r s of m e d i c a l b e n e f i t s b e i n g d e n i e d 
by t h e c a r r i e r r e t r o s p e c t i v e l y . T h e r e f o r e , we do not approve, i n 
t h i s p a r t i c u l a r c a s e , r e t r o s p e c t i v e d e n i a l of m e d i c a l e x p e n s e s and 
o r d e r any u n p a i d m e d i c a l b i l l s be p a i d up t o t h e d a t e of t h e 
d e n i a l . 

I T I S SO ORDERED. 
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KEVIN J. McALLISTER, Claimant WCB 80-08117 & 80-08118 
Donald R.Wilson, Claimant's Attorney February 26, 1982 
SAIF Corp Legal, Defense Attorney Order on Review 
Ridgway Foley, Defense Attorney 

R e v i ewed by Boar d Members L e w i s and B a r n e s . 

C l a i m a n t r e q u e s t s B o a r d r e v i e w o f R e f e r e e Leahy's o r d e r 
u p h o l d i n g two d e n i a l s i s s u e d by SAIF C o r p o r a t i o n , b o t h o f w h i c h 
a r o s e o u t o f a s i n g l e i n c i d e n t a l l e g e d t o have o c c u r r e d J u l y 1 , 
1980. We a f f i r m i n p a r t and r e v e r s e i n p a r t . 

C l a i m a n t was i n i t i a l l y i n j u r e d on J a n u a r y 5, 1979 w h i l e i n 
t h e e m p l o y o f H o f f m a n C o n s t r u c t i o n Co. ( H o f f m a n ) , i n s u r e d by 
SAIF. He s u s t a i n e d a com p e n s a b l e c e r v i c a l - t h o r a c i c s t r a i n w h i l e 
l i f t i n g i r o n p i p e . The c l a i m f o r t h i s i n j u r y , w h i c h i s n o t t h e 
s u b j e c t o f t h i s r e v i e w , was a c c e p t e d , and a D e t e r m i n a t i o n O r d e r 
i s s u e d a w a r d i n g c l a i m a n t t i m e l o s s and no p e r m a n e n t d i s a b i l i t y . 
C l a i m a n t r e q u e s t e d a h e a r i n g on t h e e x t e n t o f t e m p o r a r y and 
p e r m a n e n t d i s a b i l i t y . 

A h e a r i n g was s c h e d u l e d p u r s u a n t t o c l a i m a n t ' s r e q u e s t . 
A p p r o x i m a t e l y two weeks b e f o r e t h e h e a r i n g , a second i n c i d e n t 
o c c u r r e d on J u l y 1 , 1980 w h i l e c l a i m a n t was i n t h e employ o f a 
d i f f e r e n t e m p l o y e r , Wheeler C o n s t r u c t i o n Company ( W h e e l e r ) , a l s o 
i n s u r e d by SAIF. C l a i m a n t was engaged i n p i c k and s h o v e l work and 
p u s h i n g w h e e l b a r r o w s f u l l o f sand on t h a t d a y . The f o l l o w i n g day 
c l a i m a n t ' s p h y s i c i a n d i a g n o s e d h i s c o n d i t i o n as a t h o r a c i c s t r a i n 
r e s u l t i n g f r o m t h e p r e v i o u s d a y ' s work a c t i v i t y . On J u l y 7, 1980 
c l a i m a n t f i l e d a c l a i m f o r an i n j u r y w i t h W h e e l e r C o n s t r u c t i o n 
Company. 

On J u l y 15, 1980 a h e a r i n g was h e l d t o d e t e r m i n e t h e e x t e n t 
o f c l a i m a n t ' s d i s a b i l i t y a r i s i n g o u t o f t h e J a n u a r y 5, 1979 
i n j u r y . An o r d e r was i s s u e d J u l y 23, 1980 a w a r d i n g c l a i m a n t 32° 
f o r 10% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r i n j u r y t o h i s 
"upper b a c k . " 

On A u g u s t 26, 1980 SAIF, i n b e h a l f o f W h e e l e r , d e n i e d 
c l a i m a n t ' s c l a i m f o r an i n j u r y o f J u l y 1980 on t h e b a s i s o f 
m e d i c a l i n f o r m a t i o n i n d i c a t i n g t h a t t h e C o n d i t i o n p r e e x i s t e d h i s 
employment w i t h W h e e l e r , and t h a t h i s work a c t i v i t y on t h a t day 
d i d n o t a d v e r s e l y a f f e c t h i s c o n d i t i o n . On o r a b o u t September 8, 
1980 c l a i m a n t r e q u e s t e d a h e a r i n g on SAIF's A u g u s t 26, 1980 d e n i a l -
a n d , i n t h e a l t e r n a t i v e , c l a i m e d an a g g r a v a t i o n o f c l a i m a n t ' s 
c o n d i t i o n r e s u l t i n g f r o m h i s comp e n s a b l e i n j u r y o f J a n u a r y 5, 1979. 

On September 16, 1980 SAIF, i n b e h a l f o f H o f f m a n , d e n i e d 
c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n on t h e g r o u n d s t h a t t h e i n c i d e n t 
o f J u l y 1 , 1980 c o n s t i t u t e d a new i n j u r y and n o t an a g g r a v a t i o n o f 
t h e i n j u r y s u s t a i n e d w h i l e i n t h e employ o f H o f f m a n . C l a i m a n t 
t h e r e a f t e r f i l e d a s u p p l e m e n t a l r e q u e s t f o r h e a r i n g . 
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The two c l a i m s were h e a r d b e f o r e R e f e r e e Leahy on March 24, 
1 9 8 1 . A f t e r c o n s i d e r i n g a l l t h e e v i d e n c e , t h e R e f e r e e c o n c l u d e d 
t h a t by f a i l i n g t o l i t i g a t e t h e i s s u e o f a g g r a v a t i o n v e r s u s new 
i n j u r y ( a r i s i n g o u t o f t h e J u l y 1 , 1980 i n c i d e n t ) a t t h e h e a r i n g 
h e l d on J u l y 15, 1980, c l a i m a n t had w a i v e d t h a t i s s u e b ecause i t 
was a m a t t e r w h i c h c o u l d have been d e t e r m i n e d a t t h e t i m e o f t h a t 
h e a r i n g i n t h e e x e r c i s e o f due d i l i g e n c e . The R e f e r e e went on t o 
f i n d t h a t e ven i f c l a i m a n t had n o t w a i v e d t h e i s s u e , he had f a i l e d 
t o s u s t a i n h i s b u r d e n o f p r o o f on t h e m e r i t s ' o f b o t h c l a i m s . 

The i s s u e s r a i s e d by c l a i m a n t on r e v i e w a r e : (1) The p r o p r i 
e t y o f t h e R e f e r e e ' s r u l i n g t h a t c l a i m a n t w a i v e d t h e a g g r a v a t i o n 
v e r s u s new i n j u r y i s s u e by f a i l i n g t o l i t i g a t e t h a t i s s u e a t t h e 
J u l y 15, 1980 h e a r i n g ; and (2) w h e t h e r c l a i m a n t s u s t a i n e d a com
p e n s a b l e a g g r a v a t i o n o r new i n j u r y on J u l y 1 , 1980. We h o l d ' t h a t 
c l a i m a n t d i d n o t w a i v e , i n d e e d c o u l d n o t have w a i v e d , t h e a g g r a v a 
t i o n v e r s u s new i n j u r y i s s u e a t t h e i n i t i a l h e a r i n g , and t h a t 
c l a i m a n t s u s t a i n e d a compensable w o r s e n i n g o f h i s o r i g i n a l i n j u r y . 

> I . 

C l a i m a n t d i d n o t w a i v e t h e i s s u e o f c o m p e n s a b i l i t y o f t h e 
J u l y 1 , 1980 i n c i d e n t a t t h e J u l y 15, 1980 h e a r i n g f o r t h e r e a s o n 
t h a t c o m p e n s a b i l i t y was n o t 'at i s s u e on J u l y 15, 1980. 

The c l a i m a g a i n s t Wheeler was f i l e d J u l y 7, i.980. W h e e l e r 
and SAIF had 60 da y s f r o m t h a t d a t e t o a c c e p t o r deny t h e c l a i m . 
ORS-656. 2.62(5") . When SAIF i s s u e d i t s d e n i a l on A u g u s t 26, 1980, 
c o m p e n s a b i l i t y was t h e n a t i s s u e b u t n o t b e f o r e . C l a i m a n t ' s / 
a t t o r n e y t h e r e a f t e r f i l e d an a g g r a v a t i o n a p p l i c a t i o n w i t h H o f f m a n , 
s i m u l t a n e o u s l y r e q u e s t i n g a h e a r i n g on W h e e l e r ' s d e n i a l . - When 
SA I F d e n i e d t h e a g g r a v a t i o n c l a i m a g a i n s t H o f f m a n on September 16, 
1980, t h e a g g r a v a t i o n c l a i m was t h e n a t i s s u e and n o t b e f o r e . 

L i t i g a t i o n o f t h e a g g r a v a t i o n v e r s u s new i n j u r y i : sue a t t h e 
J u l y 15, 1980 h e a r i n g w o u l d have been i m p r o p e r because i t w o u l d ' 
have been p r e m a t u r e . W i t h i n 60 days o f n o t i c e o f k n o w l e d g e o f 
each c l a i m , e i t h e r e m p l o y e r had t h e o p t i o n o f a c c e p t i n g t h e c l a i m 
f o r b e n e f i t s . L i t i g a t i n g e i t h e r c l a i m on J i . l y 15, 1980 w o u l d have 
presume'd d e n i a l w i t h o u t a f f o r d i n g e i t h e r e m p l o y e r t h e o p p o r t u n i t y 
t o a c c e p t and pay c o m p e n s a t i o n , t h e r e b y a v o i d i n g any need f o r 
l i t i g a t i o n . 

"The s t a t u t o r y scheme does n o t r e a s o n a b l y 
p e r m i t a h e a r i n g on c o m p e n s a b i l i t y o f t h e 
c l a i m p r i o r t o a t i m e l y , a c c e p t a n c e o r de
n i a l o r p r i o r t o t h e e x p i r a t i o n o f t h e t i m e 
i n w h i c h t h e c a r r i e r may i n v e s t i g a t e and 
c o n s i d e r t h e c l a i m w i t h o u t r i s k i n g p e n a l 
t i e s . U n t i l one o f t h o s e e v e n t s o c c u r s , i t 
i s n o t known w h e t h e r a h e a r i n g w i l l be n e c 
e s s a r y o r , i f s o , wha t i s s u e o r i s s u e s w i l l 
be p r e s e n t e d a t t h e h e a r i n g . " S y p e r s v. 
K-W L o g g i n g , I n c . , 51 Or App 769, 770 
( 1 9 8 1 ) . 
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I I . 

S A I F , on b e h a l f of both employers, took the p o s i t i o n t h a t no 
compensable e v e n t o c c u r r e d on J u l y 1, 1980. We d i s a g r e e . 

A f t e r c l a i m a n t ' s i n i t i a l i n j u r y i n 1979, he was a d v i s e d to 
a v o i d heavy l a b o r a s i t would l i k e l y c a u s e a r e c u r r e n c e of symp
toms. On J u l y 2, 1980, the day a f t e r the e v e n t i n i s s u e , c l a i m a n t 
was examined by.Dr. I r v i n e , h i s t r e a t i n g p h y s i c i a n . Dr. I r v i n e 
d i a g n o s e d t h o r a c i c s t r a i n , and on J u l y 7, 1980 he r e p o r t e d : 

" E x a m i n a t i o n r e v e a l e d w e l l - l o c a l i z e d t e n 
d e r n e s s a t a p p r o x i m a t e l y the 7th t h o r a c i c 
s p i n o u s p r o c e s s . B i l a t e r a l p a r a v e r t e b r a l 

i muscle and i n t e r s c a p u l a r spasm was p r e s 
e n t . . . I t was my i m p r e s s i o n t h a t he had an 
i n t e r s c a p u l a r s t r a i n due to heavy work the 
p r e c e d i n g day, p o s s i b l y an a g g r a v a t i o n of 
h i s o l d i n j u r y of J a n u a r y . 5 , 1979." 

C l a i m a n t was r e f e r r e d by S A I F f o r an e x a m i n a t i o n w i t h the 
O r t h o p a e d i c . C o n s u l t a n t s on J u l y 23, 1980 who found no o r t h o p e d i c 
or n e u r o l o g i c d i s o r d e r and moderate i n t e r f e r e n c e from " f u n c t i o n a l 
d i s t u r b a n c e . " T h e i r c o n c l u s i o n was t h a t " [ t ] h e mechanism of the 
d e s c r i b e d s t r a i n s do no [ s i c ] , equate w i t h the p h y s i c a l f i n d i n g s . 
There i s no a p p a r e n t a g g r a v a t i o n of h i s p r e v i o u s i n j u r y by t h i s 
a l l e g e d i n d u s t r i a l i n j u r y . " 

C l a i m a n t was examined by Dr. . I r v i n e the day a f t e r the a l l e g e d 
i n c i d e n t of J u l y 1, 1980. The O r t h o p a e d i c C o n s u l t a n t s d i d not 
examine c l a i m a n t u n t i l t h r e e weeks a f t e r the o c c u r r e n c e . I t has 
been t h i s B oard's e x p e r i e n c e i n r e v i e w i n g c l a i m s of t h i s n a t u r e 
t h a t problems such a s t h i s c l a i m a n t ' s g e n e r a l l y tend to be r e l a 
t i v e l y s h o r t - l i v e d i n t h e i r a c u t e p h a s e s and tend t o r e s o l v e 
r a t h e r r a p i d l y g i v e n the proper t r e a t m e n t . We a r e t h e r e f o r e more 
pe r s u a d e d by Dr. I r v i n e ' s c o n c l u s i o n , based upon an e x a m i n a t i o n of 
c l a i m a n t the day a f t e r t h i s i n c i d e n t , t h a t c l a i m a n t d i d e x p e r i e n c e 
a s t r a i n due to h i s work a c t i v i t y on J u l y 1, 1980. 

I I I . ' 

C l a i m a n t a r g u e s a t some l e n g t h t h a t the i n c i d e n t of J u l y 1 , 
1980 r e p r e s e n t s a new i n j u r y . I n s u p p o r t of t h i s c o n t e n t i o n , he 
p o i n t s to the s i t u s of the most r e c e n t p a i n which he c o n t e n d s i s 
s i x to t w e l v e i n c h e s below the s i t u s of the p a i n a r i s i n g from trie 
c e r v i c a l s t r a i n f o r which he was o r i g i n a l l y compensated. The phy
s i c i a n s who examined and t r e a t e d c l a i m a n t f o r h i s i n i t i a l i n j u r y 
v a r i o u s l y d i a g n o s e d h i s c o n d i t i o n as " p a r a c e r v i c a l s t r a i n " ; " a c u t e 
c e r v i c a l s t r a i n w i t h i r r i t a t i o n of the g r e a t e r o c c i p i t a l n e r v e on 
the r i g h t " ; " a c u t e t e a r of the s p e n i u s c a p i t i s muscle and a c u t e 
t r a u m a t i c n e u r i t i s of the r i g h t g r e a t e r o c c i p i t a l n e r v e " ; '.'cervi
c a l m u s cle s t r a i n and i n t e r s c a p u l a r back p a i n w i t h t h o r a c i c back 
s t r a i n " ; and " c e r v i c a l s t r a i n . " C l a i m a n t ' s second i n j u r y was 
d i a g n o s e d a s a " t h o r a c i c s t r a i n " by Dr. I r v i n e . We f i n d i t impos
s i b l e to i d e n t i f y the body p a r t s i n v o l v e d from t h e s e v a r i o u s 
d e s c r i p t i o n s w i t h the p i n p o i n t a c c u r a c y t h a t c l a i m a n t ' s argument 
p r e s u p p o s e s . 
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A f t e r c l a i m a n t ' s o r i g i n a l 1979 i n j u r y f o r which he was g r a n 
t e d an award of permanent p a r t i a l d i s a b i l i t y , he c o n t i n u e d to 
e x p e r i e n c e p a i n i n the a r e a of h i s upper back. We a r e p e r s u a d e d 
the c l a i m a n t ' s work a c t i v i t y on J u l y 1, 1980 c a u s e d a w o r s e n i n g of 
the c o n d i t i o n r e s u l t i n g from c l a i m a n t ' s o r i g i n a l compensable i n 
j u r y . T h i s c l a i m i s of t h a t type i n which a p e r s o n s u f f e r s a back 
s t r a i n , " . . . f o l l o w e d by a p e r i o d of work w i t h c o n t i n u i n g symptoms 
i n d i c a t i n g t h a t the o r i g i n a l c o n d i t i o n p e r s i s t s and c u l m i n a t i n g i n 
a second p e r i o d of d i s a b i l i t y p r e c i p i t a t e d by some l i f t or e x e r 
t i o n . " 4 L a r s o n , Workmen's Compensation Law 17-7"* to 17-74, 
§95.12 ( 1 9 8 1 ) ; s e e , e.g.,. Ronny L. D o z i e r , 32 Van N a t t a 68 ( 1 9 8 1 ) . 

S i n c e we have d e t e r m i n e d t h a t c l a i m a n t s u s t a i n e d a compen
s a b l e a g g r a v a t i o n of h i s 1979 i n j u r y and not a new i n j u r y , t h i s 
c l a i m must be remanded to Hoffman i n whose employ c l a i m a n t s u s 
t a i n e d h i s o r i g i n a l i n j u r y . 

I n i t s b r i e f f i l e d i n b e h a l f of Wheeler, S A I F r a i s e s an i s s u e 
c o n c e r n i n g the R e f e r e e ' s e x c l u s i o n of w i t n e s s e s a t the h e a r i n g . 
I n c l u d e d among t h e w i t n e s s e s e x c l u d e d was one of the p o t e n t i a l l y 
r e s p o n s i b l e e m p l o y e r s , Mr. Wheeler. I t i s argued t h a t s i n c e the 
employer i s a p a r t y , i t was e r r o r f o r the R e f e r e e to e x c l u d e the 
employer. I f i t was e r r o r f o r the R e f e r e e to e x c l u d e Mr. Wheeler, 
c o n s i d e r i n g the r e s u l t r e a c h e d on the r e s p o n s i b i l i t y i s s u e , any 
e r r o r was h a r m l e s s . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 10, 1981 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . S A I F C o r p o r a t i o n ' s d e n i a l of c l a i m a n t ' s new 
i n j u r y c l a i m i s s u e d August 26, 1980 i n b e h a l f of Wheeler C o n s t r u c 
t i o n Company i s u p h e l d . 

S A I F ' s d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m i s s u e d Septem
ber 16, 1980 i n b e h a l f of Hoffman C o n s t r u c t i o n Company i s s e t 
a s i d e . T h i s c l a i m i s remanded to S A I F f o r a c c e p t a n c e and payment 
of b e n e f i t s a c c o r d i n g to law. 

S A I F (Hoffman) s h a l l pay to C l a i m a n t ' s a t t o r n e y $1,200 a s and 
f o r a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d b e f o r e the 
R e f e r e e and t h e Board. S a i d sum i s p a y a b l e i n a d d i t i o n to and not 
out of c l a i m a n t ' s compensation. 
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LORRIE A. MINTON, C l a i m a n t 
M i c h a e l S t r o o b a n d , C l a i m a n t 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 80-11134 
F e b r u a r y 26, 1982 
O r d e r on Re v i e w ( R e m a n d i n g ) 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which s e t a s i d e i t s d e n i a l o f compensation f o r . c l a i m a n t ' s 
w r i s t c o n d i t i o n . 

We ag r e e w i t h t h e R e f e r e e t h a t c l a i m a n t ' s w r i s t c o n d i t i o n , i f 
compensable a t a l l , i s compensable a s an o c c u p a t i o n a l d i s e a s e . 
G i v e n then t h a t t h i s i s an o c c u p a t i o n a l d i s e a s e c l a i m , we f i n d 
two major f l a w s i n t h e R e f e r e e ' s a n a l y s i s . F i r s t , t h e R e f e r e e 
s t a t e d : 

H y p e r t e c h n i c a l l y , t h i s thought may be c o r r e c t . As a p r a c t i c a l 
m a t t e r , however, i t i s i n c o r r e c t . D e t e r m i n a t i o n of t he 
w o r k - r e l a t e d n e s s o f a d i s e a s e r e q u i r e s i d e n t i f y i n g p o s s i b l e c a u s e s 
and w e i g h i n g t h e r e l a t i v e c o n t r i b u t i o n of p o s s i b l e c a u s e s . 
P r a c t i c a l l y , i t i s u s u a l l y i m p o s s i b l e t o i d e n t i f y p o s s i b l e 
e t i o l o g y and weigh r e l a t i v e c o n t r i b u t i o n u n l e s s we know what 
d i s e a s e we a r e t a l k i n g about. M e d i c a l s c i e n c e can t e l l us t h a t i t 
i s i m p o s s i b l e f o r c e r t a i n c a u s e s to produce c e r t a i n e f f e c t s ; but 
f o r s u c h i n f o r m a t i o n to be h e l p f u l , i t i s n e c e s s a r y t o know what 
e f f e c t i s under c o n s i d e r a t i o n . 

The second f l a w i n t h e R e f e r e e ' s a n a l y s i s i s h i s f i n d i n g t h a t 
t h i s o c c u p a t i o n a l d i s e a s e c l a i m i s compensable because at-work 
f a c t o r s were a m a t e r i a l c o n t r i b u t i n g c a u s e . The Gourt of A p p e a l s 
has s i n c e e s t a b l i s h e d t h a t t he t e s t f o r t he c o m p e n s a b i l i t y of an 
o c c u p a t i o n a l d i s e a s e c l a i m i s whether work r e l a t e d f a c t o r s were 
t h e major c o n t r i b u t i n g c a u s e . S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . 

I t i s u n l i k e l y , e s p e c i a l l y g i v e n t h e a m b i g u i t i e s about what 
c l a i m a n t ' s d i s e a s e i s , t h a t c l a i m a n t can s u s t a i n t h i s h i g h e r 
burden of p r o o f . N e v e r t h e l e s s , c l a i m a n t s h o u l d have t h e 
o p p o r t u n i t y . 

" . . . c o m p e n s a b i l i t y does not r e q u i r e a 
s p e c i f i c d i a g n o s i s . The q u e s t i o n i s 
whether the d i s e a s e , whatever i t i s , i s 
w o r k - r e l a t e d . " 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 30, 1981 i s v a c a t e d and t h i s 
c a s e i s remanded t o t h e R e f e r e e f o r f u r t h e r p r o c e e d i n g s i n 
a c c o r d a n c e w i t h t h i s o r d e r . 
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EDWARD NICKS, C l a i m a n t 
G a r y A l l e n , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-05296 
F e b r u a r y 26, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

SAIF C o r p o r a t i o n has r e q u e s t e d r e v i e w of R e f e r e e Mulder's 
o r d e r of August 20, 1981 which s e t a s i d e S A I F ' s d e n i a l of a c l a i m 
which was d e s i g n a t e d a s one f o r an a g g r a v a t i o n of a 1978 compen
s a b l e i n j u r y . I n h i s r e s p o n s e b r i e f , c l a i m a n t r e q u e s t s t h a t t h e 
Board modify t h a t p o r t i o n of the R e f e r e e ' s o r d e r f i n d i n g t h a t 
S A I F ' s p r o c e s s i n g of t h i s c l a i m was not u n r e a s o n a b l e . C l a i m a n t 
s e e k s an a s s e s s m e n t of a p e n a l t y and a t t o r n e y ' s f e e p u r s u a n t t o 
ORS 656.262(8) and 6 5 6 . 3 8 2 ( 1 ) . We modify t h e R e f e r e e ' s o r d e r . 

T h i s c l a i m i s s o l e l y one f o r c h i r o p r a c t i c t r e a t m e n t s . 
C l a i m a n t a s s e r t s e n t i t l e m e n t p u r s u a n t t o ORS 6 5 6 . 2 4 5 ( 1 ) : 

"For e v e r y compensable i n j u r y the (DRE) or 
( S A I F ) s h a l l c a u s e to be p r o v i d e d m e d i c a l 
s e r v i c e s f o r c o n d i t i o n s r e s u l t i n g from the 
i n j u r y f o r s u c h p e r i o d a s t h e n a t u r e of t h e 
i n j u r y or t he p r o c e s s of r e c o v e r y r e q u i r e s 
* * * *« 

The Board a g r e e s w i t h t h e R e f e r e e ' s c o n c l u s i o n t h a t t h e 
c l a i m e d c h i r o p r a c t i c t r e a t m e n t s a r e c a u s a l l y r e l a t e d to c l a i m a n t ' s 
1978 compensable i n j u r y . 

On t h e i s s u e s of p e n a l t i e s and a t t o r n e y f e e s [ORS 656.262(8) 
and 6 5 6 . 3 8 2 ( 1 ) ] , the Board d i s a g r e e s w i t h and t h e r e f o r e m o d i f i e s 
t h e R e f e r e e ' s o r d e r to r e q u i r e payment of a p e n a l t y t o c l a i m a n t 
and an a t t o r n e y ' s f e e to c l a i m a n t ' s a t t o r n e y . 

A c l a i m f o r m e d i c a l or c h i r o p r a c t i c s e r v i c e s p u r s u a n t to ORS 
656.245 i s a c l a i m f o r compensation. 

"'Compensation' i n c l u d e s a l l b e n e f i t s , i n 
c l u d i n g m e d i c a l s e r v i c e s , p r o v i d e d f o r a 
compensable i n j u r y t o a s u b j e c t worker or 
the w o r k e r ' s b e n e f i c i a r i e s by a [DRE] or 
[ S A I F ] p u r s u a n t t o t h i s c h a p t e r . " ORS 
6 5 6 . 0 0 5 ( 9 ) . 

" ' C l a i m ' means a w r i t t e n r e q u e s t f o r compen
s a t i o n from a s u b j e c t worker or someone on 
the w o r k e r ' s b e h a l f , or any compensable 

- I n j u r y of which a s u b j e c t employer has 
n o t i c e or knowledge." ORS 6 5 6 . 0 0 5 ( 7 ) . 

An employer or c a r r i e r i s r e q u i r e d t o promptly pay compensa
t i o n t o t h e p e r s o n e n t i t l e d t h e r e t o , upon r e c e i v i n g n o t i c e or 
knowledge of a c l a i m , e x c e p t where the r i g h t t o r e c e i v e s u c h com
p e n s a t i o n i s d e n i e d . ORS 6 5 6 . 2 6 2 ( 2 ) . 
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W r i t t e n n o t i c e of a c c e p t a n c e or d e n i a l of a c l a i m f o r compen
s a t i o n must be f u r n i s h e d t o c l a i m a n t w i t h i n 60 days of n o t i c e or 
knowledge of the c l a i m . ORS 6 5 6 . 2 6 2 ( 5 ) , OAR 436-83-120. Unrea
s o n a b l y d e l a y i n g a c c e p t a n c e or d e n i a l of a c l a i m s u b j e c t s t h e em
p l o y e r or i t s c a r r i e r to p e n a l t i e s and p o s s i b l y a t t o r n e y f e e s . 
ORS 6 5 6 . 2 6 2 ( 8 ) ; Z e l d a M. B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) . 

I n the c a s e of m e d i c a l s e r v i c e s p r o v i d e d i n c o n n e c t i o n w i t h a 
compensable c l a i m , payment i s t i m e l y when i t i s made w i t h i n 45 
days of r e c e i p t of a s t a t e m e n t . OAR 4 3 6 - 5 4 - 3 1 0 ( 6 ) . Of c o u r s e , a 
c a r r i e r i s e n t i t l e d t o deny c o m p e n s a b i l i t y of c l a i m e d m e d i c a l s e r 
v i c e s by i s s u i n g a f o r m a l d e n i a l , or to d i s p u t e the amount of a. 
b i l l or need f o r s e r v i c e s r e n d e r e d . ORS 656.262(2) and ( 5 ) ; OAR 
43 6 - 5 4 - 3 1 0 ( 6 ) ; s ee a l s o ORS 6 5 6 . 3 1 3 ( 3 ) . 

I n t h i s c a s e , c l a i m a n t ' s c h i r o p r a c t o r f o r w a r d e d a form 827 
( P h y s i c i a n ' s Report of I n j u r y or D i s e a s e ) t o S A I F , which was r e 
c e i v e d J a n u a r y 7, 1980. The form 827 d e s i g n a t e d the d a t e of 
i n j u r y as being i n 1978, c o n t a i n e d t h e name of the employer t h a t 
was r e s p o n s i b l e f o r c l a i m a n t ' s i n j u r y , c l a i m a n t ' s name and S o c i a l 
S e c u r i t y number. T h i s c o n s t i t u t e s a c l a i m f o r compensation w i t h i n 
the meaning of ORS 656.005(7) and ( 9 ) . 

Another form 827 was p r o v i d e d t o S A I F , r e c e i v e d on F e b r u 
a r y 19, 1980 c o n t a i n i n g t h e same i n f o r m a t i o n . 

SAIF d e n i e d "a c l a i m f o r a g g r a v a t i o n " by d e n i a l l e t t e r of 
A p r i l 24, 1980. T h i s c o n s t i t u t e s a d e l a y of 48 days beyond the 
60-day p e r i o d mandated f o r i s s u i n g d e n i a l s . ORS 6 5 6 . 2 6 2 ( 5 ) . The 
Board r e g a r d s t h i s d e l a y a s b e i n g i n c l e a r v i o l a t i o n of t h i s 
w o rker's r i g h t - t o - k n o w i n t e r e s t , j u s t i f y i n g i m p o s i t i o n .of the 

maximum p e n a l t y . Z e l d a M. B a h l e r , 33 Van Na t t a 478, 480 ( 1 9 8 1 ) . 
F u r t h e r m o r e , we b e l i e v e t h i s to be an a p p r o p r i a t e c a s e f o r an 
a s s e s s m e n t of an a t t o r n e y ' s f e e p u r s u a n t to ORS 6 5 6 . 3 8 2 ( 1 ) . See 
B a h l e r , s u p r a , a t 481. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 20, 1981 i s m o d i f i e d . 
S A I F ' s d e n i a l of c l a i m a n t ' s c l a i m f o r c h i r o p r a c t i c t r e a t m e n t i s 
s e t a s i d e , and the c l a i m i s remanded to SAIF f o r payment of the 
c h i r o p r a c t o r ' s b i l l . 

S A I F s h a l l pay t o c l a i m a n t as and f o r 'a p e n a l t y , a sum e q u a l 
to 25% of the amount c l a i m e d f o r c h i r o p r a c t i c s e r v i c e s and t o 
c l a i m a n t ' s a t t o r n e y an a t t o r n e y ' s f e e i n the amount of $100. 

The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d $350 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d on t h i s r e v i e w , p a y a b l e by 
S A I F . 
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DANIEL P. O'NEIL, C l a i m a n t 
D o n a l d R i c h a r d s o n , C l a i m a n t ' s A t t o r n e y 
F r a n k V i z z i n i , D e f e n s e A t t o r n e y 

WCB 80-11593 
F e b r u a r y 26, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t has r e q u e s t e d Board r e v i e w of R e f e r e e P f e r d n e r ' s 
o r d e r which a f f i r m e d t h e employer's December 16, 1980 d e n i a l . The 
o n l y i s s u e on r e v i e w i s c o m p e n s a b i l i t y . 

C l a i m a n t was 27 y e a r s o l d on t h e d a t e of t h e i n j u r y and 
employed by Tube F o r g i n g s of America i n P o r t l a n d . The employer 
does p r o v i d e i t s employees w i t h a p a r k i n g l o t , but on t h e day of 
t h e i n j u r y , t h e c l a i m a n t rode to work w i t h a co-employee, Brady 
L e s t e r . L e s t e r p a r k e d h i s p i c k u p t r u c k , not i n the employee l o t , 
but on the west s i d e of a s t r e e t , p a r a l l e l t o the employer's p l a n t 
and i n between the p l a n t and the employee's l o t . The t e r r a i n was 
"unimproved," and c l a i m a n t would have had to c r o s s the s t r e e t i n 
any c a s e had L e s t e r u t i l i z e d t h e employee p a r k i n g l o t . Upon 
jumping out of the p i c k u p , about two and a h a l f f e e t t o the 
ground, c l a i m a n t i n j u r e d h i s a n k l e . 

The R e f e r e e found t h a t had the i n j u r y o c c u r r e d on t h e p a r k i n g 
l o t , i t would have been compensable. S i n c e , however, c l a i m a n t 
n e v e r a r r i v e d on the employer's p r e m i s e s b e f o r e the i n j u r y and 
s i n c e t h e employer e x e r c i s e d no form of c o n t r o l over t h e a r e a , t h e 
c l a i m a n t c o u l d not be s a i d to have a r r i v e d a t work. 

We a g r e e w i t h t h e a n a l y s i s and c o n c l u s i o n of t h e R e f e r e e . I n 
a d d i t i o n , t h e r e c e n t Court of A p p e a l s d e c i s i o n i n Adamson v. The 
D a l l e s C h e r r y Growers, I n c . , 54 Or App 52 (1981) p r e s e n t s a f a c t 
s i t u a t i o n n e a r l y i d e n t i c a l i n e v e r y a s p e c t t o the c u r r e n t c a s e . 
T h i s c a s e does not p r e s e n t a s i t u a t i o n which would f a l l under any 
of the e x c e p t i o n s to t he "going and coming r u l e . " Based on 
Adamson, we a f f i r m t h e d e c i s i o n of t h e R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 21, 1981 i s a f f i r m e d . 
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ALENE E . POTTER, C l a i m a n t 
C h a r l e s M a i e r , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-00249 
F e b r u a r y 26, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members B a r n e s and L e w i s . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e Knapp' s o r d e r 
w h i c h found t h e c l a i m a n t t o be e n t i t l e d to an award o f 35% 
s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r p a r t i a l l o s s o f use o f 
her.Vright l e g due t o an i n d u s t r i a l knee i n j u r y . The s o l e i s s u e on 
r e v i e w i s the e x t e n t of c l a i m a n t ' s d i s a b i l i t y . 

The Board a c c e p t s the R e f e r e e ' s f i n d i n g s of f a c t and a d o p t s 
them a s i t s own. We d i s a g r e e , however, w i t h h i s d e t e r m i n a t i o n 
t h a t t h e c l a i m a n t i s e n t i t l e d t o an award o f 35% s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y . 

I n May 1980 Dr. T i l e y performed an a r t h r o t o m y on t h e 
c l a i m a n t ' s r i g h t knee. No p a t h o l o g y was found, but t h e r e was some 
c h o n d r o m a l a c i a o f t h e p a t e l l a and some p e r s i s t e n t s y n o v i t i s . Dr. 
Anderson, i n h i s e x t e n s i v e r e p o r t of November 25, 1980, found t h e 
t o t a l l o s s o f f u n c t i o n a s a r e s u l t o f t he i n j u r y t o be m i n i m a l . 
Dr. Anderson noted t h a t t h e c l a i m a n t e x h i b i t e d a marked l i m p when 
e n t e r i n g t h e examining room but t h a t i t d i s a p p e a r e d t h e r e a f t e r and 
she was a b l e t o move around the room q u i t e e a s i l y , walked w i t h 
e q u a l w e i g h t b e a r i n g and ho l i s t . The D e t e r m i n a t i o n Order o f 
December 23, 1980 awarded c l a i m a n t 5% s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r l o s s o f t he r i g h t l e g ( k n e e ) . 

Dr. W h i t m i r e ' s March 23, 1981 r e p o r t found an 11% permanent 
imp a i r m e n t o f the whole p e r s o n based on range o f motion and motor 
and s e n s o r y impairment. C l a i m a n t was examined by Dr. P o u l s o n on 
May 13, 1981. Dr. P o u l s o n , whose r e p o r t i s t h e most r e c e n t i n t h e 
r e c o r d , found t h a t t h e c l a i m a n t had a f u l l range o f motion i n t h e 
r i g h t knee and was a b l e t o move around w e l l w i t h no l i m p . No 
change o f s e n s a t i o n was found. Dr. P o u l s o n s t a t e d t h a t t h e 
c l a i m a n t had no impairment based on motion and no l o s s o f 
c a r t i l a g e , but t h a t she had d i s a b i l i t y due t o p a i n w h i c h he n o t e d 
was s l i g h t . 

The R e f e r e e , a l t h o u g h d o u b t i n g the c l a i m a n t ' s t e s t i m o n y 
c o n c e r n i n g her back and h i p c l a i m , a c c e p t e d her a l l e g a t i o n s o f 
p a i n and l i m i t a t i o n s a s s o c i a t e d w i t h her r i g h t knee. The R e f e r e e 
found, t h a t c l a i m a n t s u f f e r e d a l o s s o f s t a m i n a , s t r e n g t h and 
motion a l t h o u g h Dr. P o u l s o n ' s r e p o r t i n d i c a t e s no s u c h l o s s e s , and 
Dr. A n d e r s o n ' s r e p o r t i n d i c a t e s m u s c l e s t r e n g t h t o be u n i m p a i r e d 
and l e f t and r i g h t knee f l e x i o n and e x t e n s i o n to be e q u a l . The 
R e f e r e e found t h a t due t o t h e knee i n j u r y , c l a i m a n t c o u l d not 
p a r t i c i p a t e i n her p r e v i o u s r e c r e a t i o n a l a c t i v i t i e s or p e r f o r m her 
h o u s e h o l d c h o r e s n o r m a l l y . Dr. Anderson, however, s t a t e d he saw 
no r e a s o n f o r -the c l a i m a n t t o l i m i t her a c t i v i t i e s . 

We f i n d , based on the m e d i c a l e v i d e n c e , t h a t t h e R e f e r e e ' s 
award o f 35% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i s e x c e s s i v e . 
The r e c o r d does i n d i c a t e t h a t c l a i m a n t s u f f e r s a c e r t a i n d e g r e e of 
p a i n t h a t i s d i s a b l i n g t o some e x t e n t . Based on t h a t , we f i n d 
t h a t an award o f 15% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y t o be 
adequate c o m p e n s a t i o n f o r t h e c l a i m a n t ' s minor knee i n j u r y o f 
March 11, 1980. _166-



ORDER 

The R e f e r e e ' s o r d e r d a t e d August 20, 1981 i s m o d i f i e d . 
C l a i m a n t i s awarded 22.5° f o r p a r t i a l l o s s o f use o f her r i g h t 
l e g , e q u a l t o 15% o f the maximum 150° a l l o w e d . T h i s award i s i n 
l i e u and n o t i n a d d i t i o n t o any p r e v i o u s award g r a n t e d f o r t h e 
c l a i m a n t ' s r i g h t knee i n j u r y o f March 11, 1980. The remainder o f 
t h e R e f e r e e ' s o r d e r i s a f f i r m e d i n a l l r e s p e c t s . 

/ B E S S I E A. RAY, C l a i m a n t WCB 80-10090 
' Hayes P a t r i c k L a v i s , C l a i m a n t ' s A t t o r n e y F e b r u a r y 26, 1982 

J e r r y M c C a l l i s t e r , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e James' order 
a f f i r m e d t h e D e t e r m i n a t i o n Order whereby she was g r a n t e d 
c o m p e n s a t i o n f o r permanent p a r t i a l d i s a b i l i t y . C l a i m a n t 
t h a t she i s e n t i t l e d t o an award. 

The o r d e r of t h e R e f e r e e s h o u l d be a f f i r m e d . C l a i m a n t has 
shown o n l y t h a t she s u f f e r s from back p a i n a f t e r e x e r t i o n . She 
has f a i l e d t o show t h i s p a i n i s d i s a b l i n g ; t h e r e i s no e v i d e n c e of 
permanent impairment a t t h i s t i m e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 30, 1981 i s a f f i r m e d . 

PATRICK D. RIDDLE, C l a i m a n t WCB 80-08585 
A . J . M o r r i s , C l a i m a n t ' s A t t o r n e y F e b r u a r y 26, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w (Remanding) 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n r e q u e s t s Board r e v i e w of R e f e r e e B a k e r ' s 
o r d e r w h i c h g r a n t e d c l a i m a n t 50% s c h e d u l e d permanent p a r t i a l 
d i s a b i l i t y f o r a F e b r u a r y 28, 1979 compensable l e f t l e g i n j u r y . 
The D e t e r m i n a t i o n Order had g r a n t e d 35% s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

On t h e r e c o r d R e f e r e e Baker s t a t e d : 

" W e l l , a s I have p r e v i o u s l y h e l d , t h e s e 
Workers Compensation Department R u l e s were 
not e f f e c t i v e u n t i l A p r i l 1, 1981. And t o 
the e x t e n t t h a t t h e r u l e s would a f f e c t t h e 
r i g h t s and o b l i g a t i o n s and, s p e c i f i c a l l y , 
awards t o i n j u r e d w o r k e r s , t h o s e r u l e s do 
not a p p l y on any i n j u r i e s t h a t o c c u r r e d 
b e f o r e A p r i l 1, 1980." 

" I don't e x p e c t t o d e a l w i t h t h i s f u r t h e r 
i n my o p i n i o n and o r d e r . I ' l l announce 
t h a t a t t h i s t i m e . " 

w h i c h 
no 
c o n t e n d s 

-167-



I n D e n n i s Gardner/ 31 Van N a t t a 191 ( 1 9 8 1 ) , t h e Board h e l d 
t h a t t h e r u l e s i n q u e s t i o n of t h e Workers Compensation Department/ 
OAR 436/ P a r t 65, g o v e r n i n g t h e r a t i n g of d i s a b i l i t y g e n e r a l l y d i d 
a p p l y r e t r o a c t i v e l y t o i n j u r i e s i n c u r r e d b e f o r e t h e A p r i l 1, 1981 
e f f e c t i v e d a t e of t h o s e r u l e s , s u b j e c t t o t h e r i g h t of a l l p a r t i e s 
to show t h a t t h e r u l e s a r e i n c o n s i s t e n t w i t h p r i o r law and t h u s 
i n v a l i d i n i n d i v i d u a l c a s e s . I t i s p o s s i b l e , a l b e i t u n l i k e l y , 
t h a t t h e Board's June 30, 1981 o r d e r i n Gardner was unknown t o 
R e f e r e e Baker a t t h e time he e n t e r e d h i s J u l y 29, 1981 o r d e r i n 
t h i s c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 29, 1981 i s v a c a t e d and t h i s 
c a s e i s remanded t o t h e R e f e r e e t o e n t e r a s u p p l e m e n t a l o r d e r 
a p p l y i n g t h e r e l e v a n t r a t i n g c r i t e r i a i n OAR 436, P a r t 65. 

MARLENE STRAUSER, C l a i m a n t WCB 81-00819 
P e t e r McSwain, C l a i m a n t ' s A t t o r n e y F e b r u a r y 26, 1982 
George Goodman, D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e S e i f e r t ' s o r d e r w h i c h 
u p h e l d t h e employer's d e n i a l of c l a i m a n t ' s a g g r a v a t i o n c l a i m and 
r u l e d c l a i m a n t was not e n t i t l e d t o c o n t i n u i n g p a l l i a t i v e m e d i c a l 
c a r e . 

We a g r e e t h a t the e v i d e n c e f a i l s t o s u s t a i n c l a i m a n t ' s con
t e n t i o n t h a t her back c o n d i t i o n due t o her compensable i n j u r y of 
J u l y 8, 1979 had worsened s i n c e November 13, 1980 which was t h e 
da t e of the l a s t arrangement of compensation. 

We d i s a g r e e t h a t c l a i m a n t was not e n t i t l e d to c o n t i n u e d p a l 
l i a t i v e t r e a t m e n t under ORS 686.245(1) f o r her o r i g i n a l compens
a b l e i n j u r y . The R e f e r e e c i t e d T o o l e y v. SAIC, 239 Or App 466 
(1965) as a u t h o r i t y f o r the p r o p o s i t i o n t h a t the Workers Compen
s a t i o n Act does not a u t h o r i z e p a l l i a t i v e m e d i c a l t r e a t m e n t of a 
worker a f t e r the w o r k e r ' s c o n d i t i o n has become s t a t i o n a r y . How
e v e r , s u b s t a n t i a l r e v i s i o n of the Act s i n c e t h e T o o l e y d e c i s i o n 
and subsequent c a s e law have e s t a b l i s h e d t h a t ORS 656.245(1) 
p r o v i d e s f o r l i f e - l o n g p a l l i a t i v e m e d i c a l t r e a t m e n t n e c e s s a r i l y 
and r e a s o n a b l y i n c u r r e d i n the t r e a t m e n t of e v e r y compensable 
i n j u r y . Wait v. Montgomery Ward, I n c . 10 Or App 333 ( 1 9 7 2 ) ; Bowser 
v. Evans P r o d u c t s Co., 270 Or 841 ( 1 9 7 4 ) ; W e t z e l v. Goodwin 
B r o t h e r s , 50 Or App 101 ( 1 9 8 1 ) . 
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By l e t t e r of F e b r u a r y 13, 1981, the i n s u r e r informed t h e 
c l a i m a n t t h a t i t would not a u t h o r i z e any more t r e a t m e n t under ORS 
656.245 because c l a i m a n t had exceeded her l i m i t of t r e a t i n g w i t h 
f i v e d o c t o r s as p e r m i t t e d i n ORS 6 5 6 . 2 4 5 ( 2 ) . However, i t i s not 
c l e a r from t h e r e c o r d t h a t c l a i m a n t exceeded t h e number o f t r e a t 
i n g d o c t o r s she i s a l l o w e d by s t a t u t e . 

Under ORS 6 5 6 . 2 4 5 ( 2 ) , i t i s u n c l e a r whether i t i s t h e 
w o r k e r ' s burden t o seek p r i o r a p p r o v a l from t h e d i r e c t o r b e f o r e 
t r e a t i n g w i t h a s i x t h d o c t o r , or whether i t i s the i n s u r e r ' s 
burden to seek d i s a p p r o v a l of t h e s i x t h s e l e c t i o n . The Workers 
Compensation Department has r e c e n t l y adopted new r u l e s on t h e 

s u b j e c t a t OAR 436-69-401, e t s e q . The r u l e s p l a c e t h e burden on 
the c l a i m a n t t o g a i n a p p r o v a l o f t h e s i x t h s e l e c t i o n . The r u l e s 
a l s o p l a c e a burden on the i n s u r e r t o i n f o r m t h e worker t h a t a 
s i x t h s e l e c t i o n r e q u i r e s a p p r o v a l . 

B e f o r e t h e new r u l e s were adopted and t h i s o r d e r was promul
g a t e d , i t was n o t c l e a r who had t h e burden o f s e e k i n g a p p r o v a l or 
d i s a p p r o v a l f o r a s i x t h t r e a t i n g d o c t o r . No p e n a l t y w i l l be 
a s s e s s e d a g a i n s t t h e i n s u r e r . 

S i n c e we have d e t e r m i n e d t h a t t h e r e c o r d does not show t h a t 
t h e c l a i m a n t has exceeded the number of t r e a t i n g d o c t o r s a l l o w e d 
by s t a t u t e , t h e c l a i m s f o r m e d i c a l t r e a t m e n t r e l a t e d t o t h e c l a i m 
a n t ' s i n j u r y s h a l l be p a i d by the i n s u r e r p u r s u a n t t o ORS 656.245 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 7, 1981 i s m o d i f i e d . T h a t 
p o r t i o n u p h o l d i n g t h e i n s u r e r ' s d e n i a l d a t e d F e b r u a r y 12, 1981 of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m i s a f f i r m e d . T h a t p o r t i o n d e n y i n g 
c o n t i n u i n g m e d i c a l c a r e under ORS 656.245(1) i s r e v e r s e d u n l e s s 
and u n t i l t h e d i r e c t o r d i s a p p r o v e s c l a i m a n t ' s s e l e c t i o n of 
p h y s i c i a n s under ORS 6 5 6 . 2 4 5 ( 2 ) . 

C l a i m a n t ' s a t t o r n e y i s awarded a f e e f o r p r e v a i l i n g on a 
p a r t i a l d e n i a l , p a y a b l e i n a d d i t i o n t o compensation f o r s e r v i c e s 
a t t h e h e a r i n g and on Board r e v i e w i n the amount o f $1000. 
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WILLIAM P. STULTZ, C l a i m a n t WCB 80-03388 
D a v i d H a l l , C l a i m a n t ' s A t t o r n e y F e b r u a r y 26, 1982 
S t e v e n R e i n i s e n , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
w h i c h a f f i r m e d t h e d e n i a l o f a g g r a v a t i o n f o r h i s f a i l u r e t o f i l e a 
r e q u e s t f o r h e a r i n g w i t h i n 60 days o f the d a t e o f the d e n i a l . 

The f i r s t i s s u e which must be d i s c u s s e d i s whether c l a i m a n t 
showed good c a u s e f o r f i l i n g h i s r e q u e s t f o r h e a r i n g a f t e r 60 d a y s 
o f t h e d a t e o f F r e d S. James Company's d e n i a l . Upon r e c e i p t o f 
t h e December 27, 1979 d e n i a l , c l a i m a n t t e s t i f i e d he was i n c a p a c i 
t a t e d a s a r e s u l t o f s e v e r e headaches r e s u l t i n g from h i s r e c e n t 
h o s p i t a l i z a t i o n . He s t a t e d i t was n e c e s s a r y f o r him t o l i e down 
i n a d a r k e n e d room f o r most o f t h e day. When t h e d e n i a l a r r i v e d 
a t c l a i m a n t ' s home, h i s w i f e a d v i s e d him o f i t s c o n t e n t s . C l a i m 
a n t ' s mother t h e n c a l l e d F r e d S. James Company to d i s c u s s t h e 
d e n i a l l e t t e r . Although t h e r e i s no c o n v i n c i n g e v i d e n c e a s t o 
what was s a i d i n t h i s c o n v e r s a t i o n , c l a i m a n t f i l e d a new i n j u r y 
c l a i m on J a n u a r y 3, 1980, s h o r t l y a f t e r t h e c a l l t o F r e d S. James 
Company and presumably a s a r e s u l t o f t h i s c a l l . The "new i n j u r y " 
c a r r i e r , S A I F C o r p o r a t i o n , began temporary t o t a l d i s a b i l i t y pay
ments s h o r t l y t h e r e a f t e r f o r a p e r i o d of a p p r o x i m a t e l y two months. 
C l a i m a n t t e s t i f i e d t h a t soon a f t e r t h e b e n e f i t s s t o p p e d , he c o n 
s u l t e d an a t t o r n e y f o r t h e f i r s t t i m e . C l a i m a n t ' s a t t o r n e y f i l e d 
a r e q u e s t f o r h e a r i n g on t h e F r e d S. James d e n i a l on A p r i l 14, 
1980. S A I F i s s u e d t h e i r d e n i a l on A p r i l 23, 1980. 

C l a i m a n t ' s major argument on t h i s i s s u e i s t h a t h i s p e r i o d o f 
i n c a p a c i t a t i o n r e n d e r e d him i n c a p a b l e o f t a k i n g a c t i o n on t h e 
d e n i a l . The R e f e r e e found, and we a g r e e , t h a t t h i s " e x c u s e " i n 
c l a i m a n t ' s s i t u a t i o n does not r i s e t o t h e l e v e l o f "good c a u s e . " 
However, we do f i n d t h a t c l a i m a n t ' s c l a i m i s d i r e c t l y c o m p a r a b l e 
to C u r t i s A. Lowden, WCB C a s e No. 7 9 r l 0 2 1 5 (March 30, 1 9 8 1 ) . We 
f i n d c l a i m a n t was c a u g h t i n a c r o s s - f i r e between two c a r r i e r s 
w h i c h gave him a s e n s e o f s e c u r i t y about h i s c l a i m . We do n o t 
f i n d any c o l l u s i o n between t h e c a r r i e r s , but we do not t h i n k t h a t 
i s a r e q u i r e m e n t t o f i n d "good c a u s e . " A d m i t t e d l y , S A I F C o r p o r a 
t i o n i n i t i a l l y " d e f e r r e d " a c t i o n on c l a i m a n t ' s c l a i m , but we do 
not f i n d a worker s h o u l d be e x p e c t e d t o r e a d t h a t and c o n c l u d e 
t h e r e i s a p o s s i b i l i t y h i s c l a i m w i l l be d e n i e d . All c l a i m a n t knew 
was t h a t he was r e c e i v i n g temporary t o t a l d i s a b i l i t y b e n e f i t s from 
S A I F and t h e r e was no r e a s o n t o t a k e a c t i o n . W i t h i n a r e a s o n a b l e 
amount o f time a f t e r the b e n e f i t s c e a s e d , c l a i m a n t r e q u e s t e d a 
h e a r i n g . We c o n c l u d e c l a i m a n t has shown good c a u s e why h i s r e q u e s t 
f o r h e a r i n g was f i l e d a f t e r 60 d a ys from the d a t e o f the d e n i a l . 
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H a v i n g found f o r c l a i m a n t on t h e i s s u e o f t i m e l i n e s s , we now 
r e a c h t h e i s s u e o f a g g r a v a t i o n . C l a i m a n t s u s t a i n e d a compensable 
i n j u r y t o h i s back on June 6, 1978. The i n j u r y was s u s t a i n e d when 
c l a i m a n t was p u l l i n g toward h i m s e l f an o b j e c t w e i g h i n g a p p r o x i 
m a t e l y 200 pounds. The i n j u r y was d i a g n o s e d a s " muscular s t r a i n o f 
t he t r a n s v e r s e a b d o m i n a l m u s c u l a t u r e where i t a t t a c h e s t o t h e l e f t 
i l i a c c r e s t . " The e v i d e n c e i n t h e r e c o r d i n d i c a t e s t h a t c l a i m a n t ' s 
c o n d i t i o n became m e d i c a l l y s t a t i o n a r y around September, 1978. I n 
any e v e n t , c l a i m a n t a p p a r e n t l y r e c e i v e d no m e d i c a l s e r v i c e s from 
September, 1978 u n t i l August, 1979 and h i s c l a i m a r i s i n g from t h e 
June 6, 1978 i n j u r y was c l o s e d A p r i l 27, 1979, w i t h no award f o r 
permanent p a r t i a l d i s a b i l i t y . 

The s e c o n d i n j u r y was s u s t a i n e d on August 30, 1979 w h i l e 
c l a i m a n t was o p e r a t i n g a m e t a l p r e s s r e q u i r i n g r e p e a t e d p u s h i n g 
down w i t h h i s l e g and f o o t and p r o l o n g e d s t a n d i n g . The d i a g n o s i s 
t e n d e r e d by t h e v a r i o u s p h y s i c i a n s who examined c l a i m a n t f o l l o w 
ing t h e s e c o n d i n c i d e n t d i f f e r e d s l i g h t l y i n t h e wording o f t h e i r 
r e s p e c t i v e d i a g n o s e s , b u t c o n s i s t e n t l y r e f e r r e d t o t h e i n j u r y a s 
i n v o l v i n g t h e f o u r t h and f i f t h lumbar v e r t e b r a e . 

The s i t u s o f t h e two i n j u r i e s a r e i n c l o s e p r o x i m i t y , b u t 
m e d i c a l l y d i s c r e e t . I n a d d i t i o n , t h e n a t u r e o f t h e work a c t i v i 
t i e s i n w h i c h c l a i m a n t was engaged when he s u s t a i n e d t h e two i n 
j u r i e s s u g g e s t s t h a t d i f f e r e n t p a r t s o f t h e body were i n v o l v e d . 

I t i s u n d e r s t a n d a b l e t h a t the c l a i m a n t would t h i n k t h a t he 
had m e r e l y a g g r a v a t e d an o l d i n j u r y b e c a u s e both i n j u r i e s mani
f e s t e d t h e m s e l v e s a s low back p a i n . N e v e r t h e l e s s , the m e d i c a l 
e v i d e n c e i s c l e a r t h a t d i f f e r e n t m u s c l e s and bones were i n v o l v e d 
i n t h e two i n j u r i e s . Under t h e " l a s t i n j u r i e s e x p o s u r e " r u l e , a 
second i n c i d e n t c o n t r i b u t e s i n d e p e n d e n t l y t o t h e c a u s a t i o n o f t h e 
d i s a b l i n g c o n d i t i o n ( h e r e back p a i n ) , even i f the c o n d i t i o n would 
have been much l e s s s e v e r e and even i f t h e f i r s t i n j u r y c o n t r i 
b u ted t h e major p a r t t o t h e f i n a l c o n d i t i o n . 

A f t e r a t h o r o u g h c o n s i d e r a t i o n o f t h i s c a s e , we c o n c l u d e 
c l a i m a n t h a s f a i l e d t o p r o v e e n t i t l e m e n t t o c o m p e n s a t i o n f o r an 
a g g r a v a t i o n c l a i m . We a r e p e r s u a d e d t h a t t h e work a c t i v i t y on 
August 30, 1979 c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y . Due t o t h e D i s p u t e d C l a i m S e t t l e m e n t i s s u e d J u n e 23, 
1981, c l a i m a n t ' s new i n j u r y i s n o t b e f o r e u s . The d e n i a l o f a g g r a 
v a t i o n , d a t e d pecember 27, 1979 s h o u l d be a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 11, 1981 i s m o d i f i e d . The 
d e n i a l d a t e d December 27, 1979 i s a f f i r m e d f o r t h e r e a s o n t h a t 
c l a i m a n t h a s f a i l e d t o p r o v e h i s c l a i m f o r a g g r a v a t i o n . 
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VERDA M. WALL, C l a i m a n t 
R o b e r t Thomas, C l a i m a n t ' s A t t o r n e y 
K a t h e r i n e O ' N e i l , D e f e n s e A t t o r n e y 

WCB 8 0 - 0 9 3 9 2 
; F e b r u a r y 26, 1982 
O r d e r on R e v i e w 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The s e l f - i n s u r e d employer s e e k s Board r e v i e w of R e f e r e e 
Mongrain's o r d e r which awarded c l a i m a n t 50% permanent p a r t i a l un
s c h e d u l e d d i s a b i l i t y . The s o l e i s s u e i s e x t e n t of d i s a b i l i t y . 

W h i l e w o r k i n g a s a t r e e p l a n t e r , c l a i m a n t was i n j u r e d i n 
O c t o b e r of 1979 when she was s t r u c k and knocked down by a t r u c k or 
t r a c t o r . O ther t h a n a b r a s i o n s , e t c . , t h e i n i t i a l d i a g n o s e s a l l 
s u g g e s t e d a f a i r l y minor low back s o f t t i s s u e i n j u r y . C l a i m a n t 
was r e l e a s e d t o work l e s s t h a n two weeks a f t e r t h e i n j u r y . O t h e r 
t h a n a few d a y s , however, c l a i m a n t has not r e t u r n e d t o work s i n c e 
her O c t o b e r , 1979 i n j u r y . 

C l a i m a n t ' s c o n t i n u i n g c o m p l a i n t s u l t i m a t e l y l e a d her d o c t o r s 
to s u s p e c t p o s s i b l e r u p t u r e d d i s c or n e r v e r o o t i r r i t a t i o n . But 
t h i s p o s s i b l e d i a g n o s i s r e m a i n s s p e c u l a t i v e b e c a u s e c l a i m a n t has 
d e c l i n e d t o undergo a myelogram. 

The f i r s t problem w i t h r a t i n g e x t e n t of d i s a b i l i t y i s t h u s 
t h e open q u e s t i o n on t h e n a t u r e and e x t e n t of c l a i m a n t ' s p h y s i c a l 
i m p a i r m e n t . So f a r a s the m e d i c a l e v i d e n c e d i s c l o s e s , c l a i m a n t ' s 
i mpairment c o u l d be v i r t u a l l y n i l ( i . e . , an i n i t i a l s p r a i n or 
s t r a i n , now r e s o l v e d ) to s i g n i f i c a n t ( i . e . , t h e s u g g e s t i o n of 
n e u r o l o g i c a l i n v o l v e m e n t ) . The t e s t i m o n y of c l a i m a n t and her w i t 
n e s s e s p o r t r a y s s i g n i f i c a n t i m p a i r m e n t . However, a s d i d t h e 
R e f e r e e , we f i n d t h i s t e s t i m o n y l e s s t h a n t o t a l l y c o n v i n c i n g . 
Moreover, i f c l a i m a n t ' s p h y s i c a l problems were a s s e v e r e a s s h e 
p o r t r a y e d them a t t h e h e a r i n g , i t i s i m p o s s i b l e t o u n d e r s t a n d why 
c l a i m a n t r e j e c t s t h e s u g g e s t i o n by her d o c t o r s of a myelogram and 
p o s s i b l e s u r g e r y to r e l i e v e her c o m p l a i n t s . The " h a r d e s t " b i t of 
m e d i c a l d a t a i s t h a t c l a i m a n t i s now r e s t r i c t e d from l i f t i n g more 
t h a n 50 pounds. But t h i s r e s t r i c t i o n f o r e c l o s e s c l a i m a n t from 
o n l y a m i c r o s c o p i c s l i c e of t h e broad range of i n d u s t r i a l o c c u p a 
t i o n s . W h i l e the m a t t e r i s not f r e e from doubt, we c o n c l u d e t h a t 
c l a i m a n t ' s p h y s i c a l impairment i s v e r y much toward t h e m i l d end of 
t h e s p e c t r u m . 

C l a i m a n t was 58 y e a r s o l d a t t h e time o f h e a r i n g . She h a s a 
h i g h s c h o o l d i p l o m a . Much of t h e work c l a i m a n t has done h a s been 
manual, b u t s h e does have about 8 t o 10 y e a r s e x p e r i e n c e i n r e l a 
t i v e l y s e d i n t a r y p o s i t i o n s a s an e l e c t r o n i c t e c h n i c i a n , s u p e r v i s o r 
and c a s h i e r . We f i n d t h a t c l a i m a n t ' s m o t i v a t i o n t o s e e k work i s 
a t b e s t s u s p e c t . 

A p p l y i n g t h e c r i t e r i a i n OAR 436-65-600, e t s e q , a s b e s t a s 
p o s s i b l e t o t h e e v i d e n c e i n t h i s r e c o r d , we c o n c l u d e t h a t c l a i m a n t 
has l o s t 25% o f her e a r n i n g c a p a c i t y . 

The R e f e r e e ' s o r d e r d a t e d May 22, 1981 i s m o d i f i e d . C l a i m a n t 
i s awarded 80° f o r 25% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y 
f o r h er low back i n j u r y ; t h i s i s i n l i e u of a l l p r e v i o u s a wards. 
The b a l a n c e o f t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 
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BROCK WEIDMAN, C l a i m a n t 
A l l e n & V i c k , C l a i m a n t ' s A t t o r n e y s 
M e r t e n & S a l t v e i t , D e f e n s e A t t o r n e y s 

WCB 81-Q4440 
F e b r u a r y 26, 1982 
O r d e r on Revi e w 

Reviewed by t h e Board en banc. 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e James' o r d e r w h i c h 
u p h e l d t h e s e l f - i n s u r e d e m p l o y e r ' s d e n i a l o f b e n e f i t s . 

C l a i m a n t s u s t a i n e d a minor i n j u r y on O c t o b e r 3, 1980. Ap
p a r e n t l y — a l t h o u g h t h i s i s n o t r e a l l y s t a t e d i n the r e c o r d — 
h i s c l a i m was a c c e p t e d and c l o s e d a s a n o n - d i s a b l i n g i n j u r y w i t h 
no m e d i c a l s e r v i c e s and no compensable time l o s s . Almost s i x 
months l a t e r , c l a i m a n t went t o a c h i r o p r a c t o r c o m p l a i n i n g o f 
lumbar p a i n r a d i a t i n g i n t o h i s l e g s . The c h i r o p r a c t o r o p i n e d 
t h a t c l a i m a n t ' s M a r c h / A p r i l 1981 symptoms were r e l a t e d t o t h e 
O ctober 1980 i n d u s t r i a l i n c i d e n t . Dr. P a s q u e s i opined t o t h e 
c o n t r a r y by r e p o r t and t e s t i m o n y a t t h e h e a r i n g . 

A p p a r e n t l y — a l t h o u g h t h i s i s n o t r e a l l y s t a t e d i n t h e 
r e c o r d — a f t e r i n i t i a t i o n o f c h i r o p r a c t i c c a r e c l a i m a n t sought 
t o have h i s October 198 0 i n j u r y r e c l a s s i f i e d from n o n - d i s a b l i n g 
t o d i s a b l i n g . The s e l f - i n s u r e d employer d e n i e d t h a t c l a i m a n t ' s 
M a r c h / A p r i l m e d i c a l c a r e and a u t h o r i z e d t i m e l o s s were c a u s a l l y 
r e l a t e d t o t h e October 1980 i n d u s t r i a l i n c i d e n t . 

The p a s s a g e of so much time between t h e October 198 0 i n c i 
d e n t and t h e M a r c h / A p r i l 1981 m e d i c a l c a r e s u g g e s t s t h e need 
f o r something more t h a n a b a l d c o n c l u s i o n c a u s a l l y l i n k i n g t h e 
two. We f i n d n o t h i n g more t h a n a b a l d c o n c l u s i o n from c l a i m a n t ' s 
c h i r o p r a c t o r . The l a c k o f any e x p l a n a t i o n f o r the t h e o r y o f 
c a u s a l c o n n e c t i o n c o u p l e d w i t h Dr. P a s q u e s i ' s c o n t r a r y o p i n i o n 
l e a d s u s t o t h e c o n c l u s i o n t h a t c l a i m a n t has no t s u s t a i n e d h i s 
burden of p e r s u a s i o n . 1 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 20, 1981 i s a f f i r m e d . 

Board Member L e w i s d i s s e n t s a s f o l l o w s : 

I r e s p e c t f u l l y d i s s e n t and would r e v e r s e t h e R e f e r e e ' s Opin
i o n and O r d e r f o r t h e f o l l o w i n g r e a s o n s . 

P r i o r t o t h e i n d u s t r i a l i n c i d e n t of O c t o b e r 3, 198 0, c l a i m a n t 
had n o t e x p e r i e n c e d any back p r o b l e m s . The m e d i c a l r e p o r t s i n d i 
c a t e t h a t c l a i m a n t had s p o n d y l o l i s t h e s i s of t h e f o u r t h lumbar 
v e r t e b r a (Grade #1) t h a t p r e - e x i s t e d t h e O c t o b e r 198 0 i n c i d e n t . 
However, d e s p i t e a work h i s t o r y i n v o l v i n g heavy manual l a b o r , t h e 
c o n d i t i o n was s t a b l e and asymptomatic p r i o r t o t h e i n d u s t r i a l 
i n c i d e n t . 
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Claimant was i n j u r e d while running a wheelbarrow f u l l of 
sand up a d i r t ramp. The wheelbarrow s t r u c k and lodged i n a 
c r o s s b a r imbedded i n the ramp f l o o r . Claimant f l i p p e d sideways 
and landed on h i s back. Because the employer was shorthanded 
at t h a t time, c l a i m a n t ' s foreman made claimant continue working 
notwithstanding the pain and discomfort the claimant was f e e l i n g 
f o l l o w i n g the a c c i d e n t . When another employee became a v a i l a b l e , 
the foreman then allowed claimant to leave work e a r l y . Claimant 
missed another day of employment due to the i n j u r y before being 
l a i d o f f . 

The claimant and h i s wife t e s t i f i e d a t the hearing t h a t 
in s t e a d of h e a l i n g , claimant's c o n d i t i o n p r o g r e s s i v e l y worsened 
and claimant had to g r a d u a l l y l i m i t h i s a c t i v i t i e s . The Ref
eree found the claimant and h i s wife to be c r e d i b l e . 

In March 198 0, when claimant sought medical a t t e n t i o n , Dr. 
Held (claimant's t r e a t i n g c h i r o p r a c t o r ) diagnosed a severe lum
bar s p r a i n with muscle spasm and r a d i c u l i t i s of the r i g h t 
s c i a t i c plexus. Dr. B e l l , a c o n s u l t i n g n e u r o l o g i s t , a l s o 
diagnosed a " s o f t t i s s u e i n j u r y to the back". 

The absence of any back problems p r i o r t o the 1980 indus
t r i a l i n c i d e n t coupled with the nature of the a c c i d e n t , the 
sequence of events immediately and i n the days following the 
i n c i d e n t , and the p r o g r e s s i v e worsening of claimant's c o n d i t i o n 
provides a cogent and reasonable b a s i s for claimant's contention 
t h a t he. s u s t a i n e d an i n d u s t r i a l i n j u r y i n 198 0 which d i d not 
become s u f f i c i e n t l y symptomatic as to r e q u i r e medical s e r v i c e s un
t i l March of 1981. 

The r e p o r t of Dr. Pasquesi, the c a r r i e r ' s p h y s i c i a n , to 
the contrary i s unpersuasive because he was unaware of c r i t i c a l 
f a c t s r e l e v a n t to h i s opinion concerning c a u s a t i o n of the con
d i t i o n . The f a c t s of which he was unaware include claimant 
missing work following the i n c i d e n t and the p r o g r e s s i v e worsening 
of claimant's c o n d i t i o n . For t h i s reason alone, Dr. Pasquesi's 
r e p o r t should be disregarded. Foley v. SAIF, 2 9 Or App 151, 
562 P2d 593 (1977). I n a d d i t i o n , Dr. Pasquesi speculates as 
to some "undocumented" in t e r v e n i n g event which "must have 
caused" claimant's condition as i t e x i s t e d i n 1981, and pro
pounds i n c o n s i s t e n t t h e o r i e s concerning c a u s a t i o n of the con
d i t i o n ( n a t u r a l progression of claimant's p r e - e x i s t i n g spon-
d y l o l y s t h e s i s and the occurance of an i n t e r v e n i n g "undocumented" 
eve n t ) . 

By c o n t r a s t , the r e p o r t of Dr. Held, who t r e a t e d claimant 
over a three-month period p r i o r to preparation of h i s r e p o r t , 
provided an accurate case h i s t o r y and an unequivocal r e l a t i o n 
of the March 1981 symptoms to the October 1980 i n c i d e n t . Cf. 
Hamlin v. Roseburg Lumber Company, 30 Or App 615, 567 P2d 612 
(1977). Dr. Held s t a t e d t h a t : 
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"Mr. Weidraan had a p r e - e x i s t i n g s p o n d y l o l y s t h e s i s 
of L4 (Grade #1) w h i c h was e s s e n t i a l l y s t a b l e a t 
the t i m e of h i s i n j u r y . A s p r a i n t y p e i n j u r y 
superimposed up on [ s i c ] a lumbar s p i n e w i t h a 
s p o n d y l o l y s t h e s i s w i l l r e s u l t i n a g r e a t e r d i s 
a b i l i t y t h a n would o c c u r i n a normal s p i n e . 
"The need f o r c a r e t h i s p a t i e n t has r e c e i v e d t o 
d a t e i s due t o t h e above c a p t i o n e d i n j u r y and n o t 
i n my o p i n i o n a n a t u r a l p r o g r e s s i o n o f t h e p r e 
e x i s t i n g s p o n d y l o l y s t h e s i s . I have a b s o l u t e l y 
n o t h i n g i n my f i l e , o r h as the p a t i e n t i n d i c a t e d 
any i n c i d e n t w h i c h would have a g g r a v a t e d t h i s 
c o n d i t i o n o t h e r t h a n t h e i n d u s t r i a l i n j u r y o f 
October 3, 1980. I have no i d e a a s t o what Dr. 
P a s q u e s i i s b a s i n g h i s a s s u m p t i o n t h a t 'some 
e v e n t ' p r o b a b l y o c c u r e d t o make h i s symptoms 
worse.-'. . . " . 

Assuming, arguendo, t h a t t h e Oc t o b e r 1980 i n c i d e n t m e r e l y 
a g g r a v a t e d t h e c l a i m a n t ' s p r e - e x i s t i n g s p o n d y l o l y s t h e s i s , o r 
t h a t t h e r e was an "undocumented" i n t e r v e n i n g o f f - t h e - j o b i n j u r y , 
t h e c l a i m a n t i s s t i l l e n t i t l e d t o compensation i f t h e i n d u s t r i a l 
a c c i d e n t was a t l e a s t a m a t e r i a l c o n t r i b u t i n g c a u s e t o c l a i m 
a n t ' s c o n d i t i o n when i t r e q u i r e d m e d i c a l c a r e . L o r e n a l i e s , 
30 Van N a t t a 666 (1981) and K i n n e y v . SIAC, 245 Or 543, 423 P2d 
186 ( 1 9 6 7 ) , and G r a b l e v. Weyerhaeuser, 291 Or 387 ( 1 9 8 1 ) . The 
s t r e n g t h o f Dr. H e l d ' s o p i n i o n c o n v i n c e s me t h a t t h e i n d u s t r i a l 
i n c i d e n t o f October 1980 was a t l e a s t a m a t e r i a l c o n t r i b u t i n g 
c a u s e ( i f n o t t h e s o l e c a u s e ) of c l a i m a n t ' s c o n d i t i o n i n 
March 1981. 

I would o r d e r t h a t t h e employer a c c e p t t h e c l a i m and 
payment of b e n e f i t s a c c o r d i n g t o law. I would f u r t h e r a l l o w 
$1650 a s a r e a s o n a b l e a t t o r n e y ' s f e e i n r e p r e s e n t i n g t h e 
c l a i m a n t b e f o r e t h e R e f e r e e and t h e Board t o be p a i d by t h e 
employer. 
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GORDON E. WOLF, Claimant WCB 80-02051 
Larry Bruun, Claimant's Attorney February 26, 1982 
Keith Skelton, Defense Attorney Order on Review 
Mildred Carmack, Defense Attorney 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The employer, Champion I n t e r n a t i o n a l ( s e l f - i n s u r e d ) r e q u e s t s 
Board r e v i e w o f R e f e r e e N i c h o l ' s order, which s e t a s i d e i t s d e n i a l 
of c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m f o r a low back 
c o n d i t i o n . L i b e r t y Mutual, t h e e mployer's former w o r k e r s 
c ompensation i n s u r a n c e c a r r i e r , r e q u e s t s r e v i e w o f t h e R e f e r e e ' s 
o r d e r f i n d i n g t h e c l a i m compensable and t h a t p o r t i o n of t h e o r d e r 
w h i c h awarded c l a i m a n t a 15% p e n a l t y of the amount of i n t e r i m 
c ompensation due c l a i m a n t from J u l y 15, 1980 u n t i l t h e i s s u a n c e o f 
a d e n i a l on December 4, 1980 p l u s an award o f $250 a t t o r n e y f e e . 

As a p r e l i m i n a r y m a t t e r , Champion I n t e r n a t i o n a l has moved 
t h a t t he Board e i t h e r c o n s i d e r Dr. Pegge's J u l y 15, 1 9 8 1 r e p o r t or 
remand t o t h e R e f e r e e f o r c o n s i d e r a t i o n of i t . Both L i b e r t y 
Mutual and t h e c l a i m a n t have f i l e d o b j e c t i o n s t o Champion 
I n t e r n a t i o n a l ' s motion. We deny the motion. Champion has not 
shown why Dr. Degge's r e p o r t (or the same i n f o r m a t i o n from some 
o t h e r s o u r c e ) c o u l d not have been o b t a i n e d b e f o r e and produced a t 
the h e a r i n g w i t h i n the r e q u i r e m e n t s o f R o b e r t A. B a r n e t t , 31 Van 
N a t t a 172 ( 1 9 8 1 ) . 

T u r n i n g t o t h e m e r i t s , c l a i m a n t s t a r t e d work w i t h U. S. 
Plywood, now C h a m p i o n • I n t e r n a t i o n a l , i n May 1 9 7 1 . L i b e r t y Mutual 
p r o v i d e d t h e w o r k e r s compensation c o v e r a g e u n t i l October 3 1 , 
1979. On November 1 , 1979 Champion became s e l f - i n s u r e d . C l a i m a n t 
worked f o r Champion throughout t h i s p e r i o d and u n t i l F e b r u a r y 1980 
a s a d r y e r - g r a d e r p u l l i n g v e n e e r o f f the d r y c h a i n . 

The c l a i m a n t has a long h i s t o r y o f "back t r o u b l e " i n c l u d i n g 
s p e c i f i c i n c i d e n t s on and o f f the j o b . He had been t o l d a s e a r l y 
a s 1947 t h a t he had a r t h r i t i s . I n June 1 9 7 1 , he f i l e d a c l a i m f o r 
"muscle s t r a i n d e v e l o p e d d u r i n g normal c o u r s e of j o b d u t i e s . " Dr. 
Denker d i a g n o s e d the c o n d i t i o n a s lumbo s a c r a l s t r a i n . L i b e r t y 
Mutual a c c e p t e d the c l a i m . A f t e r a s h o r t p e r i o d of time l o s s , t h e 
c l a i m a n t r e t u r n e d t o h i s r e g u l a r j o b , and i n October 1971 a 
D e t e r m i n a t i o n Order was i s s u e d awarding o n l y time l o s s . 

The c l a i m a n t c o n t i n u e d t o e x p e r i e n c e symptoms and o c c a s i o n a l 
d i s a b i l i t y b e c a u s e o f the low back c o n d i t i o n . The " c o n d i t i o n " has 
been d i a g n o s e d by v a r i o u s p h y s i c i a n s a s c h r o n i c l u m b o s a c r a l s t r a i n 
or a c u t e and c h r o n i c l u m b o s a c r a l s t r a i n w i t h some, but n o t a l l , 
t h e e x amining p h y s i c i a n s a t t r i b u t i n g the c h r o n i c i t y of the 
c o n d i t i o n t o an u n d e r l y i n g d e g e n e r a t i v e a r t h r i t i s . I n F e b r u a r y 
1980, c l a i m a n t f i l e d a c l a i m f o r the low back c o n d i t i o n s t a t i n g 
" p u l l i n g d r y v e n e e r o f f t h e d r y c h a i * n - - t w i s t i n g c a u s e s my back 
•severe p a i n and a f f e c t s lower back and l e g s making i t d i f f i c u l t t o 
walk and move." Dr. N e l s o n , who has been t h e p r i m a r y t r e a t i n g 
p h y s i c i a n t h r oughout, d i a g n o s e d "lumbar s t r a i n (has u n d e r l y i n g 
d e g e n e r a t i v e a r t h r i t i s o f t he s p i n e . ) " Champion d e n i e d t h e c l a i m 
F e b r u a r y 28, 1980 on the grounds t h a t the c o n d i t i o n from w h i c h 
c l a i m a n t s u f f e r s d i d not a r i s e out o f and i n the c o u r s e o f 
employment. C l a i m a n t r e q u e s t e d a h e a r i n g . L i b e r t y was j o i n e d on 
Champion's r e q u e s t and Champion a l s o t e n d e r e d the c l a i m t o 
L i b e r t y . L i b e r t y r e f u s e d Champion's t e n d e r but d i d not deny t h e 
c l a i m . 

-176-



At h e a r i n g both c a r r i e r s a s s e r t e d t h a t c l a i m a n t ' s low back 
c o n d i t i o n was not compensable b e c a u s e the c o n d i t i o n s o f employment 
had n o t worsened c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n or i n the 
a l t e r n a t i v e t h e y e a c h p o i n t t h e f i n g e r of r e s p o n s i b i l i t y a t t h e 
o t h e r . I n a d d i t i o n L i b e r t y a s s e r t e d t h e y had no o b l i g a t i o n t o pay 
i n t e r i m c o m p e n s a t i o n b e c a u s e no c l a i m was made on i t which 
o b l i g a t e d payment or f o r m a l d e n i a l . 

The f i r s t i s s u e , r a i s e d by both c a r r i e r s , i s c o m p e n s a b i l i t y . 
S i n c e t h e e v i d e n c e c l e a r l y e s t a b l i s h e s t h e o n s e t of c l a i m a n t ' s 
l o n g s t a n d i n g and c h r o n i c low back c o n d i t i o n p r e d a t e d h i s 
employment a t Champion, he must prove t h a t t h e work a c t i v i t y 
c a u s e d a w o r s e n i n g o f t he u n d e r l y i n g d i s e a s e t o t h e e x t e n t t h a t i t 
produced d i s a b i l i t y or r e q u i r e d m e d i c a l s e r v i c e s . W e l l e r v. Union 
C a r b i d e , 288 Or 27 ( 1 9 7 9 ) . Dr. N e l s o n ' s o p i n i o n i s " . . . h i s j o b 
has c o n t r i b u t e d t o h i s back d i f f i c u l t y , and t h a t i t has c a u s e d 
some g r a d u a l permanent w o r s e n i n g i n t he u n d e r l y i n g c o n d i t i o n . " 
( E m p h a s i s added.) We a g r e e w i t h the R e f e r e e t h a t t h e W e l l e r t e s t 
has been s a t i s f i e d . 

We t u r n now t o t h e i s s u e o f r e s p o n s i b i l i t y . The R e f e r e e 
found Champion, s e l f - i n s u r e r , r e s p o n s i b l e . The t e s t under t h e 
l a s t i n j u r y e x p o s u r e r u l e , s e e M a t h i s v. S A I F , 10 Or App 139 
( 1 9 7 2 ) , f i x e s r e s p o n s i b i l i t y on t h e l a s t e m p l o y e r / c a r r i e r i n whose 
employ or under whose c o v e r a g e t h e c l a i m a n t had an i n j u r i o u s 
e x p o s u r e . A g a i n , Dr. N e l s o n ' s o p i n i o n i s p e r s u a s i v e - - h e s a i d 
c l a i m a n t ' s work a c t i v i t y a f t e r October 1979 was i n j u r i o u s . Even 
more so under t h e " c o u l d have c a u s e d " e x t e n s i o n o f t h e l a s t 
i n j u r i o u s e x p o s u r e r u l e e s t a b l i s h e d i n I n k l e y v. F o r e s t F i b e r , 288 
Or 337 ( 1 9 8 0 ) , r e s p o n s i b i l i t y r e s t s w i t h Champion ( s e l f - i n s u r e r ) . 
We have found t h e c l a i m compensable, i m p l i c i t i n t h a t f i n d i n g i s 
t h a t t h e c l a i m a n t ' s work a c t i v i t y o v e r t h e y e a r s c a u s e d a 
w o r s e n i n g o f h i s u n d e r l y i n g c o n d i t i o n . I t then l o g i c a l l y f o l l o w s 
t h a t t h e same work c o n d i t i o n s a f t e r November 1979 " c o u l d have 
c a u s e d " a w o r s e n i n g . I t i s not n e c e s s a r y t o measure or d e f i n e t h e 
q u a n t i t y o f c o n t r i b u t i o n . 

The n e x t i s s u e i s whether L i b e r t y ' s h a n d l i n g of t h e c l a i m 
c o n s t i t u t e d u n r e a s o n a b l e r e s i s t a n c e or r e f u s a l t o t h e payment o f 
co m p e n s a t i o n . Under t h e f a c t s of t h i s c a s e we d i s a g r e e w i t h t h e 
R e f e r e e and r e v e r s e i n p a r t , I t c a n be argued t h a t L i b e r t y , a t 
th e time i t r e c e i v e d Champion's l e t t e r t e n d e r i n g t h e c l a i m t o i t , 
s h o u l d have commenced the payment o f com p e n s a t i o n . Under t h e 
c o m p l i c a t e d f a c t s i t u a t i o n which then ( J u l y 1980) e x i s t e d , we 
a g r e e t h e i r a c t i o n c o u l d have been d i f f e r e n t , but t h a t does n o t 
c o n s t i t u t e u n r e a s o n a b l e c o n d u c t . L i b e r t y had no c l e a r o b l i g a t i o n 
t o pay com p e n s a t i o n or t o i s s u e a d e n i a l t h e n . I t i s a r g u a b l e 
whether under t h e f a c t s of t h i s c a s e L i b e r t y had any o b l i g a t i o n t o 
i s s u e a d e n i a l . We f i n d L i b e r t y ' s f a i l u r e t o pay i n t e r i m 
c o m p e n s a t i o n was not u n r e a s o n a b l e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d A p r i l 15, 1981 i s m o d i f i e d . T h a t 
p o r t i o n o f t h e o r d e r which a s s e s s e d a 15% p e n a l t y a g a i n s t L i b e r t y 
Mutual i s r e v e r s e d a s i s t h e $250 a t t o r n e y f e e . The remainder of 
th e R e f e r e e ' s o r d e r i s a f f i r m e d . 
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DONALD WOODMAN, Claimant 
Michael Strooband, Claimant's Attorney 
Frank Moscato, Defense Attorney 

WCB 78-5283 
February 26, 1982 
Order on Review 

Reviewed by Board Members B a r n e s and L e w i s . 

The c l a i m a n t s e e k s Board r e v i e w of R e f e r e e S e i f e r t ' s O r d e r 
on Remand w h i c h a f f i r m e d t h e June 5, 1978 D e t e r m i n a t i o n O r d e r 
w h i c h a l l o w e d 100% f o r l o s s o f t h e l e f t arm, 14% f o r l o s s o f 
h e a r i n g i n t h e r i g h t e a r and 2.5% f o r l o s s of h e a r i n g i n t h e 
l e f t e a r . The s o l e i s s u e on r e v i e w i s whether o r n o t c l a i m a n t 
i s e n t i t l e d t o an award o f u n s c h e d u l e d permanent p a r t i a l d i s 
a b i l i t y f o r h i s neuroma and s p i n a l problems. 

The f a c t s o f t h i s c a s e have been f u l l y r e l a t e d i n t h e v a r 
i o u s R e f e r e e , Board, and C o u r t o p i n i o n s and o r d e r s . We w i l l 
t h e r e f o r e o n l y b r i e f l y r e s t a t e t h e c o u r s e o f e v e n t s . 

C l a i m a n t s u f f e r e d a c r u s h i n g i n j u r y t o h i s l e f t arm i n 1974 
w h i c h n e c e s s i t a t e d an amputation of t h a t arm a few i n c h e s below 
h i s s h o u l d e r . The D e t e r m i n a t i o n Order a l l o w e d 100% u n s c h e d u l e d 
d i s a b i l i t y f o r l o s s of t h a t arm. C l a i m a n t t h e r e a f t e r r e q u e s t e d 
a h e a r i n g , s e e k i n g an a d d i t i o n a l award f o r u n s c h e d u l e d d i s a b i l i t y 
t o t h e l e f t s h o u l d e r and back. The R e f e r e e a f f i r m e d t h e D e t e r m i n 
a t i o n O r d e r . On r e v i e w , t h e Board m o d i f i e d t h e o r d e r , a l l o w i n g 
c l a i m a n t 15% u n s c h e d u l e d upper back d i s a b i l i t y . Upon a p p e a l , 
t h e C o u r t of A p p e a l s r e v e r s e d t h e B o a r d ' s award. Woodman v . 
G e o r g i a P a c i f i c , 42 Or App 899 ( 1 9 7 9 ) . The m a t t e r t h e n p r o c e e d e d 
t o t h e Supreme C o u r t , w h i c h r e v e r s e d t h e C o u r t of A p p e a l s and 
remanded t h e m a t t e r . Woodman v. G e o r g i a P a c i f i c , 289 Or 551 (1980) 
The c a s e e v e n t u a l l y r e t u r n e d t o t h e H e a r i n g s D i v i s i o n f o r t h e t a k 
i n g o f a d d i t i o n a l e v i d e n c e . F o l l o w i n g c o n s i d e r a t i o n of t h e ad
d i t i o n a l e v i d e n c e , t h e R e f e r e e once a g a i n a f f i r m e d t h e June 5, 
1978 D e t e r m i n a t i o n Order and r e f u s e d t o a l l o w t h e c l a i m a n t any 
u n s c h e d u l e d d i s a b i l i t y . The R e f e r e e s t a t e d t h a t c o n s e q u e n t i a l 
l o s s e s i n an u n s c h e d u l e d a r e a a r e i n c l u d e d i n a s c h e d u l e d award 
when t h e m e d i c a l e x p e c t a t i o n t h a t i t w i l l accompany t h e s c h e d 
u l e d l o s s i s so g r e a t t h a t f a i l u r e t o o c c u r would be an e x c e p 
t i o n a l c a s e , but would n o t e x t e n d t o s e c o n d a r y c o n s e q u e n c e s of 
t h e s c h e d u l e d l o s s t h a t a r e m e r e l y common o r p r o b a b l e , and 
su c h l o s s e s a r e t h e r e f o r e n o t compensable. 

We d i s a g r e e w i t h t h e R e f e r e e 1 s i n t e r p r e t a t i o n o f t h e law. I n 
Woodman, t h e Supreme C o u r t e n u n c i a t e d a t h r e e - p r o n g t e s t f o r d e t e r 
m i n i n g under what c i r c u m s t a n c e s permanent p a r t i a l d i s a b i l i t y r e 
s u l t i n g from an i n j u r y c a u s i n g a s c h e d u l e d l o s s under ORS 656.214 
(2) may a l s o be compensable a s an u n s c h e d u l e d d i s a b i l i t y . T h a t 
t e s t - i s : (1) t h e c l a i m a n t must s u f f e r an in d e p e n d e n t d i s a b i l i t y 
t o an u n s c h e d u l e d p a r t o f t h e body; (2) t h e r e s u l t i n g u n s c h e d u l e d 
d i s a b i l i t y i s i n c l u d e d i n t h e s c h e d u l e d f o r m u l a i f t h e m e d i c a l 
e x p e c t a t i o n t h a t i t w i l l accompany t h e s c h e d u l e d l o s s i s so g r e a t 
t h a t f a i l u r e t o o c c u r would be an e x c e p t i o n a l c a s e ; t h i s l e g i s 
l a t i v e a s s u m p t i o n does n o t e x t e n d t o s e c o n d a r y c o n s e q u e n c e s be
yond t h e s c h e d u l e d l o s s w h i c h a r e m e r e l y common or p r o b a b l e ; and 
(3) t h e s e c r i t e r i a must be a p p l i e d t o t h e g e n e r a l p o p u l a t i o n o f 
wor k i n g men and women a s a whole i n o r d e r t o d e t e r m i n e whether 
u n s c h e d u l e d d i s a b i l i t y was i n c l u d e d a s a n e c e s s a r y c onsequence 
o f a s c h e d u l e d l o s s . 
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The R e f e r e e ' s e r r o r was committed under t h e second prong of 
t h i s t e s t when he s t a t e d t h a t s e c o n d a r y c o n s e q u e n c e s w h i c h a r e 
m e r e l y common o r p r o b a b l e do n o t g i v e r i s e t o an u n s c h e d u l e d 
d i s a b i l i t y award. C l e a r l y s u c h c o n s e q u e n c e s a r e compensable. 
Only s e c o n d a r y c o n s e q u e n c e s t h a t a r e so i n t r i n s i c t o t h e o r i 
g i n a l i n j u r y t h a t f a i l u r e t o f o l l o w would be anomalous and s u r 
p r i s i n g a r e n o t compensable. 

A p p l y i n g t h i s t e s t , we make t h e f o l l o w i n g f i n d i n g s . Dr. P o s t 
i n h i s November 15, 198 0 l e t t e r r e l a t e s " . . . i n a p a t i e n t w i t h 
a h i g h upper e x t r e m i t y a m p u t a t i o n , some problems w i t h s p i n a l 
i m b a l a n c e and s h o u l d e r g i r d l e a t r o p h y a r e i n e v i t a b l e . " He a l s o 
s t a t e s , however, " . . . on t h e o t h e r hand, p a i n f u l neuromata a r e 
by no means r o u t i n e w i t h a m putation s u r g e r y a l t h o u g h t h e i r l i k e 
l i h o o d i s c e r t a i n l y g r e a t e r i n t r a u m a t i c a m p u t a t i o n s where c r u s h 
i n j u r y i s i n v o l v e d . The t y p e of neuroma problem w h i c h Mr. Wood
man has e x p e r i e n c e d i s i n t h a t s e n s e e x c e p t i o n a l a l t h o u g h not 
r a r e . " Dr. P o s t i n h i s December 24, 198 0 l e t t e r r e i t e r a t e d 
t h a t s p i n a l i m b a l a n c e i s an " i n e v i t a b l e consequence" of t h e 
am p u t a t i o n , b u t t h a t p a i n f u l neuromata i s not e x p e c t e d i n e v e r y 
c a s e . Dr. P o s t ' s r e p o r t of J a n u a r y 21, 1981 s t a t e s t h a t " ... 
p a i n f u l upper back problems f o l l o w i n g above elbow a m p u t a t i o n 
a r e n o t i n e v i t a b l e and a r e somewhat u n u s u a l . " (Emphasis added.) 

The Board f i n d s t h a t t h e e v i d e n c e i n d i c a t e s t h a t t h e c l a i m 
a n t ' s a t r o p h y and s p i n a l i m b a l a n c e a r e not compensable under 
t h e Woodman t e s t . I t was p r e v i o u s l y conceded however t h a t t h e 
m u s c l e a t r o p h y was n o t compensable. I t i s e q u a l l y c l e a r 
however, t h a t t h e p a i n f u l neuromata and p a i n f u l upper back 
p a i n a r e compensable. C l a i m a n t has s u f f e r e d an i n d e p e n d e n t 
d i s a b i l i t y t o an u n s c h e d u l e d p a r t o f h i s body. The upper back 
p a i n and neuromata problems a r e n o t s u c h t h a t t h e y a r e i n t r i n s i c 
t o t h e o r i g i n a l i n j u r y , a p p l y i n g t h e s e s t a n d a r d s t o t h e g e n e r a l 
p o p u l a t i o n o f wo r k i n g men and women a s a whole. 

The r e c o r d e s t a b l i s h e s t h a t t h e c l a i m a n t i s a h i g h l y m o t i 
v a t e d i n d i v i d u a l who h a s been s u c c e s s f u l , t o an i m p r e s s i v e e x 
t e n t , i n overcoming a s e v e r e h a n d i c a p . As a r e s u l t of t h e 
c l a i m a n t ' s arm a m p u t a t i o n , however, he has s u f f e r e d u n s c h e d u l e d 
upper back and neuromata problems t o s u c h a deg r e e t h a t he has 
g e n e r a l l y been u n a b l e t o u t i l i z e h i s p r o s t h e s i s i n an e f f e c t i v e 
manner. A l t h o u g h t h e c l a i m a n t h a s been compensated f o r t h e l o s s 
o f h i s l e f t arm, t h e a d d i t i o n a l problems t h a t he h as s u f f e r e d 
have p r e c l u d e d him from o b t a i n i n g g a i n f u l and s u i t a b l e employ
ment i n a l a r g e s e c t o r o f t h e l a b o r m a r k e t . We t h e r e f o r e f i n d 
c l a i m a n t e n t i t l e d t o an award of 30% u n s c h e d u l e d permanent p a r 
t i a l d i s a b i l i t y . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 23, 1981 i s r e v e r s e d . 

C l a i m a n t i s h e r e b y g r a n t e d an award o f 96° f o r 30% u n s c h e d 
u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s upper back p a i n and 
neuroma c o n d i t i o n . T h i s award i s i n a d d i t i o n t o t h e awards 
p r e v i o u s l y r e c e i v e d by c l a i m a n t f o r h i s October 26, 1974 i n d u s 
t r i a l i n j u r y . 

C l a i m a n t ' s a t t o r n e y i s h e r e b y g r a n t e d a s a r e a s o n a b l e a t 
t o r n e y f e e t h e sum e q u a l t o 25% o f t h e com p e n s a t i o n g r a n t e d by 
t h i s o r d e r , and p a y a b l e out of s a i d c o m p e n s a t i o n , t o a maximum 
of $3,000. 

TERRI REEDY, Claimant WCB 81-08327 
A.J. M o r r i s , Claimant's Attorney March 1, 1982 
SAIF Legal, Defense Attorney Order Denying Remand; Allowing 
Terence Hammons, Attorney Extension of Time 

The employer has moved t h e Board f o r an o r d e r remanding t h i s 
c l a i m t o t h e R e f e r e e f o r t h e s u b m i s s i o n o f a d d i t i o n a l e v i d e n c e , o r , 
i n t h e a l t e r n a t i v e , f o r an e x t e n s i o n o f time w i t h i n w h i c h t o f i l e 
i t s b r i e f . 

The e m p l o y e r ' s motion f o r remand i s hereby d e n i e d . 
R o b e r t A. B a r n e t t , 31 Va n N a t t a 1 7 2 ( 1 9 8 1 ) . 

The e m p l o y e r ' s a l t e r n a t i v e motion f o r an e x t e n s i o n o f t i m e 
i s a l l o w e d . Employer s h a l l f i l e i t s a p p e l l a n t ' s b r i e f w i t h i n 30 
da y s o f t h e d a t e o f t h i s o r d e r . The s c h e d u l e f o r t h e f i l i n g o f 
r e s p o n d e n t s ' b r i e f s and a r e p l y b r i e f , i f any, i s ex t e n d e d 
a c c o r d i n g l y . 

I T I S SO ORDERED. 
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TERRY L. STARBUCK, Claimant WCB 79-04425 
Russell DeForest, Claimant's Attorney March 1, 1982 
SAIF Corp Legal, Defense Attorney Order on Reconsideration 
Brian Pocock, Defense Attorney 

C l a i m a n t ' s a t t o r n e y r e q u e s t s r e c o n s i d e r a t i o n of t h e Board's 
o r d e r on r e v i e w d a t e d J a n u a r y 29, 1982 because i t f a i l e d to 
p r o v i d e f o r a t t o r n e y f e e s f o r p r e v a i l i n g on a d e n i e d c l a i m . 

The p r i n c i p a l i s s u e a t h e a r i n g was whether c l a i m a n t ' s 
c o n d i t i o n was t h e r e s p o n s i b i l i t y of t h e B o i s e C a s c a d e C o r p o r a t i o n , 
s e l f - i n s u r e d , on an a g g r a v a t i o n t h e o r y or i n s t e a d whether c l a i m a n t 
s u s t a i n e d a new i n j u r y w h i l e employed by Northwest Q u a l i t y 
C a b i n e t s i n s u r e d by S A I F C o r p o r a t i o n . Both B o i s e Cascade and S A I F 
d e n i e d r e s p o n s i b i l i t y , e ach c o n t e n d i n g t h e o t h e r was r e s p o n s i b l e . 

The R e f e r e e found a new i n j u r y , o r d e r e d S A I F t o a c c e p t t h e 
c l a i m and awarded c l a i m a n t ' s a t t o r n e y a f e e f o r p r e v a i l i n g on 
S A I F ' s d e n i a l . The Board r e v e r s e d , f i n d i n g an a g g r a v a t i o n of a 
p r i o r a c c e p t e d c l a i m t h a t a r o s e w h i l e c l a i m a n t was i n the employ 
of B o i s e C a s c a d e . However, through an o v e r s i g h t we f a i l e d t o 
p r o v i d e f o r any a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t the h e a r i n g 
l e v e l f o r p r e v a i l i n g on B o i s e C a s c a d e ' s d e n i a l . 

C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o s u c h a f e e . ORS 
6 5 6 . 3 8 1 ( 1 ) . The amount of t he f e e i s based on e f f o r t s expended 
and r e s u l t s o b t a i n e d . OAR 4 3 8 - 4 7 - 0 1 0 ( 2 ) . The r e c o r d r e f l e c t s an 
e x t e n s i v e number o f hours s p e n t by c l a i m a n t ' s a t t o r n e y on h i s 
r e p r e s e n t a t i o n , p e r h a p s even an e x c e s s i v e number o f h o u r s , but 
t h i s k i n d o f c a r r i e r r e s p o n s i b i l i t y c o n t e s t o f t e n r e q u i r e s 
e x t e n s i v e r e p r e s e n t a t i o n a t t h e o u t s e t o f a c l a i m t o t r y and g e t 
an i n j u r e d worker c o m p e n s a t i o n from somebody. We deem an a t t o r n e y 
f e e o f $1,500 t o be a p p r o p r i a t e . 

ORDER 

The Board's Order on Review d a t e d J a n u a r y 29, 1982 i s amended 
on r e c o n s i d e r a t i o n by the a d d i t i o n o f t h e f o l l o w i n g : 

C l a i m a n t ' s a t t o r n e y i s awarded a s and f o r a r e a s o n a b l e 
a t t o r n e y f e e f o r s e r v i c e s r e n d e r e d a t the h e a r i n g l e v e l $1,500, 
p a y a b l e by B o i s e C a s c a d e C o r p o r a t i o n . 

I n a l l o t h e r r e s p e c t s t h e Board's Order on Review d a t e d 
J a n u a r y 29, 1982 i s r eadopted and r e p u b l i s h e d . 
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GERALDO MOSQUEDO, Claimant 
Noreen S a l t v e i t , Claimant's Attorney 
Emil Berg, Defense Attorney 

WCB 79-08138 
March 4, 1982 
Order on Remand 

On r e v i e w of t he Board's Order d a t e d May 4, 1 9 8 1 , 
t h e C o u r t o f A p p e a l s r e v e r s e d the Board's Order. 

Now, t h e r e f o r e , the above-noted Board Order i s v a c a t e d , and 
t h i s c l a i m i s remanded to the c a r r i e r f o r a c c e p t a n c e and payment 
of b e n e f i t s i n a c c o r d a n c e w i t h law. 

I T I S SO ORDERED. 

RAY WHITMAN, Claimant WCB 80-03300 
A l l e n T. Murphy, Claimant's Attorney March 4, 1982 
Da r y l l K l e i n , Defense Attorney Order on Remand 
On r e v i e w of t he Board's Order d a t e d May 6, 1 9 8 1 , the 

C o u r t o f A p p e a l s r e v e r s e d t h e Board's Order and r e i n s t a t e d t h e 
Or d e r o f t h e R e f e r e e d a t e d October 13, 1980. 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , 
and t h e above-noted R e f e r e e ' s O r d e r i s r e p u b l i s h e d and a f f i r m e d . 

C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% o f t h e i n c r e a s e d 
c o m p e n s a t i o n awarded by t h e C o u r t of A p p e a l s , n o t t o exceed 
$1,250.00, a s and f o r a r e a s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s 
r e n d e r e d b e f o r e t h e c o u r t , p a y a b l e o u t of c l a i m a n t ' s award of 
comp e n s a t i o n and n o t i n a d d i t i o n t h e r e t o . 

I T I S SO ORDERED. 
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WILLIAM J. FRAME, Claimant 
Robert Udziela, Claimant's Attorney 
Ridgway Foley, Defense Attorney 

WCB 80-07617 
March 5, 1982 
Order on Review 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
awarded 96° f o r 30% u n s c h e d u l e d low back d i s a b i l i t y and found 
c l a i m a n t e l i g i b l e f o r a work s k i l l s improvement program. We 
modify t h e award of d i s a b i l i t y and r e v e r s e the f i n d i n g of e l i g i 
b i l i t y f o r a work s k i l l s improvement program. 

T h i s c a s e a r i s e s from a compensable i n j u r y s u s t a i n e d by the 
c l a i m a n t i n 1978 w h i l e employed by Crown Z e l l e r b a c h . The Board 
adopts the R e f e r e e ' s s t a t e m e n t of f a c t s . 

" C l a i m a n t was 39 y e a r s o l d and employed a s 
a g r e e n c h a i n marker i n d e f e n d e n t ' s s a w m i l l 
when he i n j u r e d h i s low back . . . I n 
September, 1978 c l a i m a n t was r e l e a s e d to 
r e t u r n to l i g h t duty and the c l a i m was 
c l o s e d on December 22, 1978 w i t h o u t any 
award of permanent d i s a b i l i t y . 

" I n F e b r u a r y , 1979 c l a i m a n t r e i n j u r e d h i s 
low b a c k . A myelogram r e v e a l e d a p r o l a p s e d 
d i s c a t the L4-5 l e v e l which was s u r g i c a l l y 
r e p a i r e d . I n November, 1979 c l a i m a n t was 
r e l e a s e d to r e t u r n to work w i t h o u t r e s t r i c 
t i o n , but the r e p e t i t i v e l i f t i n g , t w i s t i n g , 
p u l l i n g and p r o l o n g e d s t a n d i n g p r e c i p i t a t e d 
a r e c u r r e n c e o f symptoms. H i s p h y s i c i a n 
t h e n s u g g e s t e d a change i n o c c u p a t i o n . I n 
March, 1980 c l a i m a n t was r e l e a s e d to r e t u r n 
to m o d i f i e d work which d i d not r e q u i r e r e 
p e t i t i v e heavy l i f t i n g or bending. Psycho
l o g i c a l t r e a t m e n t was recommended and t h i s 
was f u r n i s h e d . I n June, 1980 c l a i m a n t was 
examined a t O r t h o p a e d i c C o n s u l t a n t s which 

was of the o p i n i o n c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y and t h a t he would need 
v o c a t i o n a l a s s i s t a n c e . The Second D e t e r 
m i n a t i o n Order of J u l y 11, 1980 awarded 
c l a i m a n t 65° f o r 20% u n s c h e d u l e d low back 
d i s a b i l i t y . 
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" I n June, 1980 v o c a t i o n a l r e h a b i l i t a t i o n 
e v a l u a t i o n was s t a r t e d and i n J u l y , 1980 
c l a i m a n t was r e f e r r e d f o r employment r e 
e n t r y a s s i s t a n c e . Ingram & A s s o c i a t e s was 
t h e a s s i g n e d vendor. I t d e t e r m i n e d c l a i m 
a n t has t r a n s f e r r a b l e s k i l l s and e x p e r i e n c e 
and endeavored to a s s i s t c l a i m a n t i n f i n d 
in g employment. F i e l d S e r v i c e s D i v i s i o n 
was of the o p i n i o n c l a i m a n t was not e l i g i 
b l e f o r an a u t h o r i z e d t r a i n i n g program and 
i n December, 1980, a l t h o u g h c l a i m a n t had 
not y e t found employment, Ingram & Asso
c i a t e s c l o s e d h i s f i l e . 
" C l a i m a n t i s now 42 y e a r s o l d and has a 
h i g h s c h o o l e d u c a t i o n . He has a l s o been 
t r a i n e d a s a t r u c k d r i v e r . H i s employment 
e x p e r i e n c e i n c l u d e s f o u r y e a r s i n t h e Navy 
a s a gunner's mate, e i g h t y e a r s w i t h Boeing 
i n i t s j i g shop, f i v e and a h a l f y e a r s a s a, 
u t i l i t y man i n a road department and a c o u 
p l e of y e a r s w i t h d e f e n d e n t . The t r a n s f e r 
a b l e s k i l l s r e f e r r e d to by F i e l d S e r v i c e s 
D i v i s i o n r e l a t e to h i s use o f p r e c i s i o n 
m e asuring d e v i c e s w h i l e employed a t B o eing. 
C l a i m a n t ' s o v e r a l l c o g n i t i v e performance i s 
p r o b a b l y a v e r a g e a l t h o u g h some of the f i n d 
i n g s were i n a below a v e r a g e range." 

C l a i m a n t c o n t e n d s t h a t under the a d m i n i s t r a t i v e r u l e s g o v e r 
n i n g v o c a t i o n a l a s s i s t a n c e , he i s e n t i t l e d t o an a u t h o r i z e d t r a i n 
i n g program. I n the a l t e r n a t i v e , c l a i m a n t c o n t e n d s t h a t he i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d or i s e n t i t l e d t o an i n c r e a s e d 
award of permanent p a r t i a l d i s a b i l i t y . On c r o s s - r e q u e s t f o r r e 
view, the employer c o n t e n d s t h a t c l a i m a n t i s not e n t i t l e d t o any 
a d d i t i o n a l v o c a t i o n a l a s s i s t a n c e , and i s e n t i t l e d t o a l e s s e r 
award of permanent p a r t i a l d i s a b i l i t y t h a n t h a t which the R e f e r e e 
awarded. T h e r e f o r e , t h e i s s u e s a r e a s f o l l o w s : 

1. Whether c l a i m a n t i s a v o c a t i o n a l l y handicapped worker and 
e l i g i b l e f o r a j o b s k i l l s improvement or an a u t h o r i z e d 
t r a i n i n g program. 

2. Whether c l a i m a n t i s e n t i t l e d t o a g r e a t e r or l e s s e r award 
o f permanent d i s a b i l i t y , up t o an award of permanent 
t o t a l d i s a b i l i t y . 

The Board c o n c l u d e s t h a t c l a i m a n t i s not e l i g i b l e f o r e i t h e r a 
work s k i l l s improvement program or an a u t h o r i z e d t r a i n i n g program. 
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W i t h r e s p e c t t o e l i g i b i l i t y f o r a work s k i l l s i m p r o v e m e n t p r o 
gram, c o u n s e l f o r b o t h t h e c l a i m a n t and t h e e m p l o y e r p o i n t o u t t h a 
u n d e r t h e W o r k e r s C o m p e n s a t i o n D e p a r t m e n t ' s c u r r e n t r u l e s , e l i g i b i 
l i t y f o r j o b s k i l l s i m p r o v e m e n t p r o g r a m s i s l i m i t e d t o w o r k e r s who 
a r e n o t m e d i c a l l y s t a t i o n a r y . OAR 4 3 6 - 6 1 - 1 0 0 ( 6 ) ( b ) and 
4 3 6 - 6 1 - 1 1 0 ( 2 ) . The e v i d e n c e i n t h i s c a s e i n d i c a t e s t h a t c l a i m a n t 
became m e d i c a l l y s t a t i o n a r y no l a t e r t h a n June o f 1980. More im
p o r t a n t l y , i n 1978, when c l a i m a n t was i n j u r e d , t h e a d m i n i s t r a t i v e 
r u l e s g o v e r n i n g v o c a t i o n a l r e h a b i l i t a t i o n p r o g r a m s d i d n o t p r o v i d e 
f o r " j o b s k i l l s i m p r o v e m e n t p r o g r a m s . " Thus c l a i m a n t i s n o t e n 
t i t l e d t o s u c h b e n e f i t s . 

W i t h r e s p e c t t o c l a i m a n t ' s e l i g i b i l i t y f o r an a u t h o r i z e d 
t r a i n i n g p r o g r a m , f o r t h e sake o f c l a r i t y i t i s n e c e s s a r y t o d i s 
p o s e o f two p r e l i m i n a r y i s s u e s : r e t r o a c t i v i t y and t h e scope o f 
r e v i e w o f v o c a t i o n a l r e h a b i l i t a t i o n p r o g r a m p l a c e m e n t d e c i s i o n s . 

C l a i m a n t was c o m p e n s a b l y i n j u r e d i n A u g u s t , 1978. H i s c o n d i 
t i o n d i d n o t s t a b i l i z e and he was n o t d e t e r m i n e d e l i g i b l e f o r any 
v o c a t i o n a l a s s i s t a n c e u n t i l J u n e o f 1980. A r e v i e w o f t h e a d m i n i s 
t r a t i v e r u l e s g o v e r n i n g v o c a t i o n a l a s s i s t a n c e i n d i c a t e s s i g n i f i c a n 
c h a n g e s i n t h e r u l e s b e t w e e n t h e s e d a t e s . Under t h e 1978 r u l e s , 
an i n j u r e d w o r k e r d e t e r m i n e d t o be i n need o f v o c a t i o n a l a s s i s t a n c 
was c l a s s i f i e d as e i t h e r v o c a t i o n a l l y " h a n d i c a p p e d " o r v o c a t i o n a l ! 
" d i s p l a c e d . " V o c a t i o n a l l y h a n d i c a p p e d w o r k e r s were e l i g i b l e f o r 
emp l o y m e n t r e - e n t r y a s s i s t a n c e and a u t h o r i z e d t r a i n i n g p r o g r a m s ; 
v o c a t i o n a l l y d i s p l a c e d w o r k e r s were e l i g i b l e o n l y f o r employment 
r e - e n t r y a s s i s t a n c e . Under c u r r e n t r u l e s , t h e c a t e g o r i e s o f 
v o c a t i o n a l l y h a n d i c a p p e d and d i s p l a c e d have been e l i m i n a t e d . How
e v e r , t h e d e f i n i t i o n o f a v o c a t i o n a l l y h a n d i c a p p e d w o r k e r has been 
r e s t a t e d as t h e e l i g i b i l i t y c r i t e r i a f o r an a u t h o r i z e d t r a i n i n g 
p r o g r a m . Thus, a l t h o u g h t h e r e s u l t m i g h t be t h e same und e r e i t h e r 
s e t o f r u l e s , we w i l l use t h e d e f i n i t i o n s and e l i g i b i l i t y c r i t e r i a 
f o u n d i n t h e 1978 r u l e s . 

The e m p l o y e r c o n t e n d s t h a t t h e R e f e r e e and t h e B o a r d s h o u l d 
r e v i e w a u t h o r i z e d t r a i n i n g p r o g r a m e l i g i b i l i t y d e c i s i o n s made by 
t h e F i e l d S e r v i c e s D i v i s i o n o f t h e W o r k e r s C o m p e n s a t i o n D e p a r t m e n t 
u s i n g t h e "abuse o f d i s c r e t i o n " s t a n d a r d o f r e v i e w . The c l a i m a n t 
c o n t e n d s t h a t t h e scope o f r e v i e w i s d_e n o v o . 

The B o a r d p r e v i o u s l y c o n s i d e r e d t h i s i s s u e and d e c i d e d t h a t 
t h e s c ope o f r e v i e w i s d_e novo. A r l e e F. F i s h e r , WCB Case No. 
80-00232 ( J a n u a r y 6, 1 9 8 1 ) , ( a f f i r m i n g and a d o p t i n g t h e O r d e r o f 
t h e R e f e r e e ) ; see a l s o Tom Moore, 30 Van N a t t a 499 ( 1 9 8 1 ) . 
Because t h e B o a r d ' s r a t i o n a l e f o r i t s d e c i s i o n has n o t been s e t 
f o r t h i n a p u b l i s h e d o r d e r o f t h e B o a r d , t h e r a t i o n a l e w i l l be 
d i s c u s s e d h e r e . We b o r r o w f r o m t h e R e f e r e e ' s o r d e r i n A r l e e F. 
F i s h e r : 
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" P r i o r to 1980\OAR 426-61-060 governed ad
m i n i s t r a t i v e r e v i e w of v o c a t i o n a l r e h a b i l i 
t a t i o n d e c i s i o n s . T h i s r u l e p r o v i d e d f o r a 
l i m i t e d scope of r e v i e w , r e q u i r i n g a f f i r 
mance of the agency d e c i s i o n u n l e s s i t was 
found t h a t the d e c i s i o n v i o l a t e d a s t a t u t o r y 
r u l e , exceeded t h e s t a t u t o r y a u t h o r i t y o f 
the agency, was made upon u n l a w f u l p r o c e 
dure, or was a r b i t r a r y or c a p r i c i o u s or 
c h a r a c t e r i z e d by abuse of d i s c r e t i o n or 
c l e a r l y u nwarranted e x e r c i s e o f d i s c r e t i o n . 
However, by amendment t o ORS 656.283 i n 
1979, t h e l e g i s l a t u r e l i m i t e d the a p p l i c a 
t i o n of t h i s l i m i t e d scope of r e v i e w t o 
d e c i s i o n s r e g a r d i n g p a r t i c i p a t i o n i n 
a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n p r o 
grams. Q u e s t i o n s c o n c e r n i n g a c l a i m a n t ' s 
e l i g i b i l i t y f o r such programs a r e s u b j e c t 
t o t h e same p r o c e d u r e s a s any o t h e r ques
t i o n c o n c e r n i n g a wor k e r ' s compensation 
c l a i m . Such r e v i e w i s d_e novo." 

A r l e e F. F i s h e r , R e f e r e e ' s o r d e r d a t e d June 6, 1980, WCB Case No. 
80-00232, a t page 3. 

The l e g i s l a t i o n r e f e r r e d to by the R e f e r e e i n t he p a s s a g e 
quoted above i s OR Laws 1979, ch 839, §7, which amended ORS 
656.283 (1) a s f o l l o w s : 

" S u b j e c t t o ORS 656.319, any p a r t y or t h e 
[board] d i r e c t o r may a t any time r e q u e s t a 
h e a r i n g on any q u e s t i o n c o n c e r n i n g a c l a i m . 
However, d e c i s i o n s of t h e d i r e c t o r r e g a r d i n g 
p a r t i c i p a t i o n i n , but not e l i g i b i l i t y f o r , 
an a u t h o r i z e d v o c a t i o n a l r e h a b i l i t a t i o n p r o 
gram may be m o d i f i e d o n l y i f t h e d e c i s i o n of 
the d i r e c t o r : 

(a) V i o l a t e s a s t a t u t e or r u l e ; 
(b) E x c e e d s t h e s t a t u t o r y a u t h o r i t y o f 

the agency; 
( c ) Was made upon u n l a w f u l p r o c e d u r e ; or 
(d) Was c h a r a c t e r i z e d by abuse o f d i s 

c r e t i o n or c l e a r l y u n w a rranted e x e r 
c i s e o f d i s c r e t i o n . " 

T h i s s t a t u t e begs the q u e s t i o n of what i s the scope of r e v i e w f o r 
e l i g i b i l i t y c a s e s . 

The employer i n i t s b r i e f a r g u e s t h a t t h e e x i s t i n g scope of 
r e v i e w f o r e l i g i b i l i t y c a s e s i s the "abuse of d i s c r e t i o n " s t a n d a r d . 
The employer c i t e s a l i n e o f C o u r t of Appeal c a s e s i n v o l v i n g v o c a 
t i o n a l r e h a b i l i t a t i o n program e l i g i b i l i t y / p a r t i c i p a t i n g d e c i s i o n s . 
I n L e a t o n v. S A I F , 27 Or App 669 ( 1 9 7 7 ) , and Brady v. G e n e r a l 
A c c i d e n t A s s u r a n c e Co., 29 Or App 357 ( 1 9 7 7 ) , t h e i s s u e b e f o r e t h e 
C o u r t was whether t h e c l a i m a n t was v o c a t i o n a l l y handicapped and 
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t h e r e f o r e e l i g i b l e f o r an a u t h o r i z e d t r a i n i n g p r o g r a m . I n b o t h 
c a s e s , w i t h o u t m e n t i o n i n g t h e scope o f r e v i e w i s s u e , t h e C o u r t 
h e l d t h a t t h e c l a i m a n t was n o t v o c a t i o n a l l y h a n d i c a p p e d . I n Adams 
v. S A I F , 43 Or App 899 ( 1 9 7 9 ) , t h e c l a i m a n t had p r e v i o u s l y been 
d e t e r m i n e d v o c a t i o n a l l y h a n d i c a p p e d , and t h e i s s u e b e f o r e t h e 
C o u r t was w h e t h e r he was e n t i t l e d t o p a r t i c i p a t e f u r t h e r i n an 
a u t h o r i z e d t r a i n i n g p r o g r a m . A g a i n , w i t h o u t d i s c u s s i o n o f t h e 
sc o p e o f r e v i e w , t h e C o u r t d e c i d e d t h a t t h e c l a i m a n t was n o t 
e n t i t l e d t o a d d i t i o n a l a u t h o r i z e d t r a i n i n g p r o g r a m b e n e f i t s . I n 
a l l t h r e e c a s e s , L e a t o n , B r a d y and Adams, t h e C o u r t ' s d i s c u s s i o n 
and e v a l u a t i o n o f t h e e v i d e n c e s u g g e s t e d de novo r e v i e w . 

I n S a u n d e r s v. S A I F , 40 Or App 169 ( 1 9 7 9 ) , t h e i s s u e was 
w h e t h e r t h e c l a i m a n t was v o c a t i o n a l l y h a n d i c a p p e d and t h e r e f o r e 
e l i g i b l e f o r an a u t h o r i z e d t r a i n i n g p r o g r a m . Here t h e C o u r t d i d 
m e n t i o n t h e scope o f r e v i e w i s s u e , b u t s p e c i f i c a l l y d e c l i n e d t o 
r u l e on i t , h o l d i n g t h a t u n d e r e i t h e r scope o f r e v i e w t h e c l a i m a n t 
d i d n o t d e m o n s t r a t e t h a t he was v o c a t i o n a l l y h a n d i c a p p e d . T h e r e 
i s o n l y one c a s e d e c i d e d by t h e C o u r t o f A p p e a l s where t h e C o u r t 
a p p l i e d , t h e "abuse o f d i s c r e t i o n " ' s t a n d a r d . I n S c h r i e n d l v. SAIF, 
48 Or App 127 ( 1 9 8 0 ) , d e c i d e d a f t e r t h e e f f e c t i v e d a t e o f t h e 1979 
l e g i s l a t u r e , t h e C o u r t h e l d t h a t t h e F i e l d S e r v i c e s D i v i s i o n d i d 
n o t abuse i t s d i s c r e t i o n i n d e n y i n g f u r t h e r p a r t i c i p a t i o n i n an 
a u t h o r i z e d t r a i n i n g p r o g r a m by an a d m i t t e d l y v o c a t i o n a l l y h a n d i 
c a p p e d w o r k e r . 

T h u s , t h e r e i s no Oregon a p p e l l a t e c a s e h o l d i n g t h a t t h e 
scope o f r e v i e w o f v o c a t i o n a l r e h a b i l i t a t i o n a u t h o r i z e d t r a i n i n g 
p r o g r a m e l i g i b i l i t y d e c i s i o n s i s a n y t h i n g o t h e r t h a n d_e novo. 

Upon o u r own de novo r e v i e w and a p p l y i n g t h e 1978 a d m i n i s 
t r a t i v e r u l e s g o v e r n i n g v o c a t i o n a l r e h a b i l i t a t i o n b e n e f i t s , t h e 
B o a r d c o n c l u d e s t h a t t h e c l a i m a n t i s n o t v o c a t i o n a l l y h a n d i c a p p e d 
and t h e r e f o r e i s n o t e l i g i b l e f o r an a u t h o r i z e d t r a i n i n g p r o g r a m . 

The a d m i n i s t r a t i v e r u l e i n e f f e c t a t t h e t i m e o f c l a i m a n t ' s 
i n j u r y p r o v i d e d as f o l l o w s : 

" V o c a t i o n a l l y h a n d i c a p p e d w o r k e r means a 
w o r k e r who i s u n a b l e t o r e t u r n t o h i s r e g u 
l a r employment because o f p e r m a n e n t r e s i d 
u a l s o f an o c c u p a t i o n a l i n j u r y o r d i s e a s e , 
and who has no o t h e r s k i l l s , a p t i t u d e s o r 
a b i l i t i e s w h i c h w o u l d e n a b l e h i m t o r e t u r n 
t o g a i n f u l e mployment." 

OAR 4 3 6 - 6 1 - 0 0 4 ( 4 ) , as amended e f f e c t i v e F e b r u a r y 1 , 1978. 

The e v i d e n c e i s c l e a r t h a t c l a i m a n t i s u n a b l e t o r e t u r n t o 
h i s r e g u l a r employment ( g r e e n c h a i n m a r k e r i n a s a w m i l l ) b ecause 
o f t h e p e r m a n e n t r e s i d u a l s o f t h e o c c u p a t i o n a l i n j u r y he s u s t a i n e d 
i n 1978 ( t h e i n a b i l i t y t o do r e p e t i t i v e heavy l i f t i n g o r b e n d i n g 
a r i s i n g f r o m a l o w back i n j u r y ) . 
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As noted by t h e R e f e r e e , however, the p r i m a r y s k i l l s c l a i m a n t 
has a c q u i r e d through p r e v i o u s employment t h a t a r e t r a n s f e r a b l e 
a r i s e from h i s employment some 12 y e a r s ago w i t h Boeing A i r c r a f t . 
Those s k i l l s i n c l u d e the a b i l i t y t o r e a d b l u e p r i n t s and use o f 
p r e c i s i o n m e a s u r i n g d e v i c e s . N o t w i t h s t a n d i n g the l e n g t h of time 
s i n c e c l a i m a n t l a s t used t h e s e t r a n s f e r a b l e s k i l l s , the v o c a t i o n a l 
r e h a b i l i t a t i o n vendor t o which c l a i m a n t was a s s i g n e d by the F i e l d 
S e r v i c e s D i v i s i o n f o r employment r e - e n t r y a s s i s t a n c e found t h a t 
c l a i m a n t c o u l d o b t a i n employment a t such p o s i t i o n s a s l i g h t d u t y 
d r i l l p r e s s o p e r a t o r , i n s p e c t o r t r a i n e e and l i g h t p r o d u c t i o n 
work. A l l t h e s e p o s i t i o n s a r e e n t r y - l e v e l p o s i t i o n s p a y i n g $3.50 
to $4.50 p e r hour, a s compared to the $9.00 to $10.00 per hour 
t h a t c l a i m a n t c o u l d have e x p e c t e d t o be e a r n i n g had he remained 
working a t t h e s a w m i l l . 

C l a i m a n t r e s t s h i s c o n t e n t i o n t h a t he i s v o c a t i o n a l l y h a n d i 
capped on the p r e m i s e t h a t he i s not g a i n f u l l y e m p l o y a b l e ; and 
t h a t he i s not g a i n f u l l y employable b e c a u s e the o n l y work he can 
o b t a i n pays minimum wage ( r o u g h l y o n e - t h i r d of h i s p r e - i n j u r y 
e a r n i n g s ) . C l a i m a n t c i t e s a s a u t h o r i t y Tom Moore, 30 Van N a t t a 
499 ( 1 9 8 1 ) . I n Moore, the Board c o n c l u d e d t h a t $3.79 per hour was 
not g a i n f u l employment where t h e w o r k e r ' s p r e - i n j u r y e a r n i n g s were 
i n the $7.00 t o $9.00 per hour range. However, the Board's r u l i n g 
i n t h a t c a s e must be u n d e r s t o o d i n l i g h t o f t he unique f a c t s o f 
t h a t c a s e -- the c l a i m a n t , on h i s own, pending a d e c i s i o n by F i e l d 
S e r v i c e s D i v i s i o n , had commenced s c h o o l and, s u f f e r i n g economic 
h a r d s h i p , found work. The Board i n t h a t c a s e f e l t i t was u n f a i r 
to p e n a l i z e the c l a i m a n t and deny him an a u t h o r i z e d t r a i n i n g p r o 
gram m e r e l y b e c a u s e the c l a i m a n t by h i s own e f f o r t s , w i t h o u t the 
a s s i s t a n c e of F i e l d S e r v i c e s , had begun s c h o o l and o b t a i n e d 
employment. 

The e q u i t i e s i n t h e c a s e a t bar a r e not a s f a v o r a b l e t o the 
c l a i m a n t . The v o c a t i o n a l r e h a b i l i t a t i o n vendor a s s i g n e d had to 
c o n v i n c e c l a i m a n t t h a t he had some t r a n s f e r a b l e s k i l l s i n o r d e r t o 
m o t i v a t e c l a i m a n t to seek employment a t a l l . Once m o t i v a t e d , 
c l a i m a n t d i d make a c o n s e c i e n t i o u s e f f o r t t o f i n d work. However, 
c l a i m a n t r e f u s e d a t l e a s t two d i f f e r e n t o f f e r s of employment f o r 
r e a s o n s u n r e l a t e d t o t h e i n a b i l i t y t o p e r f o rm work. More impor
t a n t l y , c l a i m a n t d i d not d e m o n s t r a t e t h a t an a u t h o r i z e d t r a i n i n g 
program would p r e p a r e him f o r employment t h a t would pay s u b s t a n 
t i a l l y more tha n the minimum wage j o b s he r e j e c t e d . I n f a c t , t h e 
o n l y e v i d e n c e i n t h e r e c o r d s u g g e s t s t h a t i f c l a i m a n t were r e 
t r a i n e d p u r s u a n t to an a u t h o r i z e d t r a i n i n g program he would s t i l l 
be f o r c e d , a t l e a s t i n i t i a l l y , to a c c e p t e n t r y - l e v e l wages. Under 
t h e s e c i r c u m s t a n c e s , the Board c a n n o t s a y t h a t $3.50 per hour i s 
not g a i n f u l employment. 

We c o n c l u d e t h a t c l a i m a n t has not e s t a b l i s h e d he i s a v o c a 
t i o n a l l y h a n d i c a p p e d worker under the 1978 v e r s i o n of OAR 
436-61-004(4) b e c a u s e t h e e v i d e n c e does not show he "has no o t h e r 
s k i l l s , a p t i t u d e s or a b i l i t i e s w h i c h would e n a b l e him to r e t u r n t o 
g a i n f u l employment." 
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I t w o u l d be i n c o n g r u o u s f o r t h e B o a r d t o f i n d c l a i m a n t n o t 
v o c a t i o n a l l y h a n d i c a p p e d on t h e g r o u n d o f e m p l o y a b i l i t y , and a t 
t h e same t i m e t o f i n d c l a i m a n t p e r m a n e n t l y and t o t a l l y d i s a b l e d . 
However, upon r e v i e w o f t h e m e d i c a l and o t h e r e v i d e n c e i n t h e r e 
c o r d and c o n s i d e r i n g c l a i m a n t ' s p h y s i c a l i m p a i r m e n t , age, educa
t i o n , w ork e x p e r i e n c e and o t h e r f a c t o r s , and u s i n g OAR 436-65-600, 
e t s e q , as a g u i d e l i n e we f i n d t h a t t h e c l a i m a n t i s e n t i t l e d t o an 
award o f 128° f o r 40% p e r m a n e n t p a r t i a l d i s a b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 15, 1981 i s r e v e r s e d i n p a r t 
and m o d i f i e d i n p a r t . The f i n d i n g t h a t c l a i m a n t i s e n t i t l e d f o r a 
j o b s k i l l s i m p r o v e m e n t p r o g r a m i s r e v e r s e d . The award o f 
p e r m a n e n t p a r t i a l d i s a b i l i t y i s m o d i f i e d . C l a i m a n t i s awarded 
128° f o r 40% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y f o r t h e 
i n j u r y t o h i s l o w back. T h i s award i s i n l i e u o f a l l p r i o r a w ards 
f o r t h e i n j u r y t o c l a i m a n t ' s l o w b a c k . C l a i m a n t ' s a t t o r n e y i s 
a l l o w e d 25% o f t h e i n c r e a s e d c o m p e n s a t i o n awarded h e r e i n as and 
f o r a r e a s o n a b l e a t t o r n e y ' s f e e . 

LARRY W. BRUCE, Claimant WCB 80-09781 & 80-11106 
David Hytowitz, Claimant's Attorney March 8, 1982 
Stephen Frank, Defense Attorney Supplemental Order on Review 
SAIF Corp Legal, Defense Attorney 
The B o a r d i s s u e d an o r d e r i n t h i s c a s e f i n d i n g SAIF C o r p o r a 

t i o n r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t c o n d i t i o n . T h i s o r d e r was 
a r e v e r s a l o f t h e ' R e f e r e e ' s o r d e r w h i c h f o u n d H a r t f o r d I n s u r a n c e 
Group r e s p o n s i b l e f o r c l a i m a n t ' s . a g g r a v a t i o n c l a i m . H a r t f o r d now 
r e q u e s t s t h e B o a r d t o c l a r i f y i t s o r d e r by d i r e c t i n g SAIF t o r e i m 
b u r s e i t f o r a l l m o n i e s p a i d a f t e r J u l y 3 1 , 1980. We have 
r e c e n t l y s t a t e d t h a t , " [ I ] n s u ch s i t u a t i o n s . . . R e f e r e e s and t h i s 
B o a r d a l w a y s have a u t h o r i t y t o o r d e r n e c e s s a r y a d j u s t m e n t s and 
r e i m b u r s e m e n t upon d e t e r m i n a t i o n o f t h e r e s p o n s i b l e i n s u r e r . " 
M a r v i n DeVoe, WCB Case Nos. 80-06033 and 80-10625 ( F e b r u a r y 26, 
1982) . 

ORDER 

SAIF C o r p o r a t i o n i s h e r e b y d i r e c t e d t o r e i m b u r s e H a r t f o r d f o r 
b e n e f i t s p a i d t o o r on b e h a l f o f c l a i m a n t a f t e r J u l y 3 1 , 1980. 

( 
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RON KLEIST, Claimant 
Douglas Green, Claimant's Attorney 
Ridgway Foley, Defense Attorney 

WCB 81-04207 
March 8, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

The e m p l o y e r / c a r r i e r r e q u e s t s Board r e v i e w of R e f e r e e James' 
o r d e r v a c a t i n g the D e t e r m i n a t i o n Order i s s u e d A p r i l 23, 1981 a s 
premature. The s o l e i s s u e p r e s e n t e d f o r r e v i e w i s whether t h e 
c l a i m a n t proved by a preponderance o f the e v i d e n c e t h a t h i s 
m e d i c a l c o n d i t i o n was not s t a t i o n a r y on and a f t e r A p r i l 23, 1981. 

C l a i m a n t i n j u r e d h i s back i n June, 1980. Dr. O'Leary d i a g 
nosed muscle s t r a i n e n t i r e s p i n e . He l a t e r m o d i f i e d the d i a g n o s i s 
to low back muscle s t r a i n and m i d - d o r s a l s t r a i n . Dr. D u c k l e r , 
o r t h o p e d i s t , became the t r e a t i n g p h y s i c i a n throughout the r e 
mainder of 1980. I n December, 1980 the d i a g n o s i s remained lumbar 
s a c r a l s t r a i n w i t h d o r s a l s t r a i n . Treatment was e n t i r e l y c o n s e r v a 
t i v e . 

I n J a n u a r y , 1981 Dr. Beeson, a c h i r o p r a c t o r , examined c l a i m 
a n t . He d i a g n o s e d s p r a i n of the t h o r a c i c , c e r v i c a l and lumbar 
r e g i o n s of t h e back w i t h some t o r n l i g a m e n t s a t t he l e v e l of t h e 
f i f t h and s e v e n t h c e r v i c a l v e r t a b r a e . Dr. Beeson commenced 
t r e a t m e n t w i t h c h i r o p r a c t i c a d j u s t m e n t and t r a c t i o n . 

I n J a n u a r y c l a i m a n t was examined by Dr. Marble, o r t h o p e d i c 
s p e c i a l i s t , who r e p o r t e d : 

"On t he b a s i s o f my c l i n i c a l e x a m i n a t i o n I 
can make no d i a g n o s i s , w h a t s o e v e r , of an 
o b j e c t i v e d i s e a s e . I would f e e l t h a t h i s 
s c o l i o s i s i s f u n c t i o n a l l y i n s i g n i f i c a n t and 
o f , most l i k e l y , a c o n g e n i t a l o r i g i n . We 
w i l l t r y to o b t a i n t h e f i l m s from Dr. 
Beeson's o f f i c e . 

" I . f e e l t h a t t h i s gentleman has s u s t a i n e d a 
lumbar s t r a i n which i s n o w . r e s o l v e d . H i s 
c o m p l a i n t s a r e t o t a l l y s u b j e c t i v e . I s e e no 
i n d i c a t i o n f o r f u r t h e r t r e a t m e n t . I would 
t h i n k he can r e t u r n to any type of work 
t h a t he w i s h e s and would s u g g e s t t h a t h i s 
c l a i m be c l o s e d w i t h o u t d i s a b i l i t y s i n c e I 
c an s e e no o b j e c t i v e e v i d e n c e of same." 

I n a d d i t i o n , i n the same r e p o r t , Dr. Marble a d v i s e d "when and i f " 
Dr. Beeson's x - r a y s appear he would f i l e an amended r e p o r t , i f 
i n d i c a t e d . No amended r e p o r t i s i n t h e r e c o r d . 

I n F e b r u a r y , 1981 Dr. D u c k l e r o r d e r e d a s p e c i a l x - r a y s t u d y 
(CAT s c a n ) . C l a i m a n t f a i l e d t o appear f o r the s c h e d u l e d t e s t . 
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I n March, 1981 Dr. b u c k l e r c o n c u r r e d w i t h Dr. M a r b l e ' s 
J a n u a r y , 1981 o p i n i o n quoted above, s t a t i n g s i n c e c l a i m a n t had 
f a i l e d to meet h i s appointment f o r the CAT s c a n he agr e e d w i t h Dr. 
Marble's f i n d i n g s . Dr. Beeson, on t h e c o n t r a r y , i n March, 
d i s a g r e e d w i t h Dr. Marble. 

On A p r i l 23, 1981 the E v a l u a t i o n D i v i s i o n i s s u e d the d i s p u t e d 
D e t e r m i n a t i o n Order which we quote i n i t s e n t i r e t y : 

"The Department f i n d s t h a t t h e r e i s no con
f l i c t i n g m e d i c a l o p i n i o n a s to whether your 
c o n d i t i o n f i s m e d i c a l l y s t a t i o n a r y . I t i s 
the d e t e r m i n a t i o n o f the Department t h a t 
the weight of e v i d e n c e i n d i c a t e s t h a t your 
c o n d i t i o n has become m e d i c a l l y s t a t i o n a r y ; 
t h a t f u r t h e r m e d i c a l t r e a t m e n t may be o n l y 
p a l l i a t i v e and not c u r a t i v e ; t h a t you r e 
main e n t i t l e d to r e c e i v e t r e a t m e n t and 
drugs o r d e r e d by your d o c t o r a s r e a s o n a b l e 
and n e c e s s a r y f o r your c o n d i t i o n , even 
though a d e t e r m i n a t i o n ' o f your c l a i m i s now 
a p p r o p r i a t e ; and t h a t you a r e e n t i t l e d t o 
no award of permanent p a r t i a l d i s a b i l i t y . 

"The Department f i n d s and t h e r e f o r e ORDERS 
you e n t i t l e d t o compensation f o r temporary 
t o t a l d i s a b i l i t y i n c l u s i v e from Septem
ber 29, 1980 through March 10, 1981." 

Dr. Beeson t e s t i f i e d a t t h e h e a r i n g t h a t the c l a i m a n t ' s c o n d i 
t i o n was one of m e c h a n i c a l b a l a n c e o f the s p i n a l s t r u c t u r e s and 
t h a t h i s t r e a t m e n t was c u r a t i v e , i n t h e s e n s e t h a t i t would c o r r e c t 
the m a l a l i g n m e n t and i m b a l a n c e of the s p i n a l s t r u c t u r e . I n 
e s s e n c e he t e s t i f i e d t h a t s i n c e t h e t r e a t m e n t p r o v i d e d was c o r r e c 
t i v e i n n a t u r e i t was c u r a t i v e , not p a l l i a t i v e . He b e l i e v e d the 
c l a i m a n t ' s c o n d i t i o n had not become m e d i c a l l y s t a t i o n a r y a t any 
time a f t e r the i n j u r y and up to the d a t e of t he h e a r i n g . 

We c o n c l u d e c l a i m a n t ' s c l a i m was p r o p e r l y c l o s e d by Determina 
t i o n Order. A d m i t t e d l y , t h e r e i s c o n f l i c t i n g e v i d e n c e . However, 
we a r e not pe r s u a d e d by Dr. Beeson i n t h e f a c e of two o r t h o p e d i c 
d o c t o r s ' o p i n i o n s . I n d e e d , a c c e p t i n g ; D r . Beeson's d i a g n o s i s o f 
" m e c h a n i c a l d i s p l a c e m e n t " of c l a i m a n t ' s s p i n e would n e c e s s a r i l y 
i m p l y t h a t two more q u a l i f i e d d o c t o r s , i n c l u d i n g the d o c t o r who 
t r e a t e d c l a i m a n t f o r s e v e r a l months f o l l o w i n g h i s i n j u r y , f a i l e d 
to p r o p e r l y d i a g n o s e t h e s i t u a t i o n . The preponderance of t h e 
e v i d e n c e i n d i c a t e s c l a i m a n t ' s c o n d i t i o n i s m e d i c a l l y s t a t i o n a r y 
and t h a t Dr. Beeson's t r e a t m e n t i s o n l y p a l l i a t i v e i n n a t u r e . 
C l a i m a n t i s e n t i t l e d t o c o n t i n u e t h e s e t r e a t m e n t s under t h e p r o -
v i s o n s of ORS 656.245; however, t h e r e i s no e v i d e n c e t o i n d i c a t e 
c l a i m r e o p e n i n g i s n e c e s s a r y . 

The e v i d e n c e i n the r e c o r d on c l a i m a n t ' s e x t e n t o f permanent 
p a r t i a l d i s a b i l i t y i s not abundant. We c o n c l u d e , based on t h e 
r e c o r d , t h a t t h e D e t e r m i n a t i o n Order was c o r r e c t and s h o u l d be 
a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 21, 19 81 i s r e v e r s e d . The 
A p r i l 23, 1981 D e t e r m i n a t i o n Order i s a f f i r m e d . 
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ILENE STEVENSON, Cl a i m a n t 
R i c h a r d Condon, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-00867 
March 8, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and Barnes. 

SAIF C o r p o r a t i o n seeks Board review o f Referee Knapp's o r d e r 
which s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e 
c l a i m o r d e r i n g them t o accept her t h r o m b o p h l e b i t i s c o n d i t i o n as 
compensable. 

The s o l e i s s u e on review i s c o m p e n s a b i l i t y o f c l a i m a n t ' s 
t h r o m b o p h l e b i t i s . 

The c l a i m a n t , 60 years o l d a t t h e time o f t h e h e a r i n g , had 
been employed s i n c e October, 1978 i n a "desk j o b " as a c l e r i c a l 
p erson f o r t h e Oregon S t a t e Department o f Commerce, f i r s t i n the 
Ins u r a n c e D i v i s i o n and then i n the Real E s t a t e D i v i s i o n . Her work 
i n b o t h d i v i s i o n s r e q u i r e d her t o be a t her desk most o f the work 
s h i f t , up t o about seven hours a day. While i n t h e I n s u r a n c e 
D i v i s i o n she moved around a b i t more tha n she d i d w h i l e i n t h e 
Real E s t a t e D i v i s i o n , b u t e s s e n t i a l l y she s a t a t her desk most o f 
t h e w o r k i n g s h i f t . The e x c e p t i o n s were d u r i n g l u n c h and c o f f e e 
breaks when she would walk t o the area where t h e a c t i v i t y was t o 
occur and t h e n g e n e r a l l y s i t down w h i l e on break. As we see i t , 
t he essence o f her work a c t i v i t y was n o t m a t e r i a l l y d i f f e r e n t from 
any o t h e r s i m i l a r l y s i t u a t e d desk worker. 

The r e c o r d i s n o t c l e a r r e g a r d i n g how many hours c l a i m a n t 
would s i t d u r i n g non-work a c t i v i t i e s , b u t we i n f e r t h a t when she 
was n o t s l e e p i n g she was f r e q u e n t l y s i t t i n g t o p e r f o r m many o f t h e 
non-work r e l a t e d a c t i v i t i e s common t o s i m i l a r l y s i t u a t e d p e o p l e . 
We do know t h a t she d i d s i t most o f t h e t i m e about seven hours a 
day ( l e s s b e f o r e she t r a n s f e r r e d t o t h e Real E s t a t e D i v i s i o n ) o u t 
o f 24, f i v e days a week o u t o f seven (except when n o t w o r k i n g f o r 
whatever r e a s o n ) . 

The l a t t e r p a r t o f November 1978 c l a i m a n t developed discom
f o r t i n her f e e t , m o s t l y t he l e f t f o o t , c h a r a c t e r i z e d as " c o l d " 
and " s w e l l i n g . " I n December 1980 she saw Dr. A l l e n who diagnosed 
t h r o m b o p h l e b i t i s , l e f t l e g . L a t e r i n December, 1980 Dr. C r a i g 
expanded t h e d i a g n o s i s t o i n c l u d e a t h e r o s c l e r o t i c c a r d i o v a s c u l a r 
d i s e a s e w i t h i n c i p i e n t angina p e c t o r i s . I n June 1981 Dr. C r a i g 
r e p o r t e d : 

(The "commuting" i s r e f e r e n c e t o t h e f a c t c l a i m a n t rode t h e bus 
from D a l l a s t o Salem and back the days she worked.) Dr. A l l e n i n 
June 1981 r e p o r t e d : 

" I n my o p i n i o n t h e l o n g e r p e r i o d s o f seden
t a r y a c t i v i t y a t work p u t her a t much 
g r e a t e r r i s k f o r d e v e l o p i n g a thrombophle
b i t i s t h a n her commuting." 
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" I n my o p i n i o n i t i s m e d i c a l l y p r o b a b l e 
t h a t the t h r o m b o p h l e b i t i s s u f f e r e d by Mrs. 
Stevenson was e i t h e r caused or m a t e r i a l l y 
c o n t r i b u t e d t o by her work a c t i v i t i e s . . . " 

A l s o , i n June 1981 Dr. B r u t o n , who had p r e v i o u s l y seen and 
t r e a t e d c l a i m a n t f o r t he p h l e b i t i s c o n d i t i o n , r e p o r t e d : 

"As t o the e t i o l o g y o f her d i s e a s e , I would 
have t o s t a t e t h a t s t a s i s o f bloo d i n her 
v e i n s where she a l r e a d y had some problems 
w i t h v a r i c o s e v e i n s was r e s p o n s i b l e . I 
would say t h e r e i s s t r o n g m e d i c a l proba
b i l i t y t h a t p r o l o n g e d s i t t i n g a t her desk 
w i t h o u t moving her l e g or w i t h o u t e l e v a t i n g 
i t was r e l a t e d t o the onset o f p h l e b i t i s . " 
(Emphasis added.) 

SAIF d e n i e d c o m p e n s a b i l i t y and c l a i m a n t appealed. The Ref
eree found t h e t h r o m b o p h l e b i t i s compensable. He s t a t e d : " I 
conclude t h a t c l a i m a n t indeed s u f f e r e d a compensable o c c u p a t i o n a l 
d i s e a s e w h i l e i n the employ o f the Department o f Commerce." The 
Referee found t h e m e d i c a l evidence u n c o n t r a d i c t e d and t h a t her 
o f f - t h e - j o b a c t i v i t i e s were n o t s u b s t a n t i a l l y the same as her 
o n - t h e - j o b work c o n d i t i o n s . We do n o t c o m p l e t e l y agree w i t h t he 
Referee t h a t t h e m e d i c a l evidence i s u n c o n t r o v e r t e d because of Dr 
B r u t o n 1 s somewhat e q u i v o c a l o p i n i o n . 

T h i s i s an o c c u p a t i o n a l d i s e a s e c l a i m . ORS 656.802(1) (a) 
d e f i n e s o c c u p a t i o n a l d i s e a s e as:. 

"Any d i s e a s e or i n f e c t i o n which a r i s e s o u t 
o f and i n t h e scope o f t h e employment,;and 
t o which an employe i s not. o r d i n a r i l y sub
j e c t e d or exposed o t h e r than d u r i n g a p e r 
i o d o f r e g u l a r a c t u a l employment t h e r e i n . " 

I n Kay L." Murrens, 33 Van N a t t a 586 ( l y b i ) , we i n t e r p r e t e d t h i s 
s t a t u t e t o r e q u i r e a " s i g n i f i c a n t preponderance" o f at-work 
c a u s a t i o n i n o r d e r f o r an o c c u p a t i o n a l disease c l a i m t o be 
compensable. I n SAIF v. Gygi, 55 Or App 57G (1982), the Court o f 
Appeals s u b s e q u e n t l y e s t a b l i s h e d a "major c o n t r i b u t i n g cause" t e s 

We f i n d c l a i m a n t ' s t h r o m b o p h l e b i t i s c o n d i t i o n i s not 
compensable under e i t h e r t e s t . A c c o r d i n g t o a l l the me d i c a l 
evidence t h e most l i k e l y e t i o l o g y o f t h a t c o n d i t i o n was s t a s i s o f 
bl o o d r e l a t e d t o pr o l o n g e d s i t t i n g . Aside from c l a i m a n t ' s l o n g 
commute by bus, we t h i n k i t safe t o assume t h a t her a c t i v i t i e s 
w h i l e n o t w o r k i n g i n c l u d e d p e r i o d s o f pro l o n g e d s i t t i n g . The mos 
t h a t Dr. A l l e n can say i s t h a t s i t t i n g a t work was l i k e l y a 
m a t e r i a l c o n t r i b u t i n g cause. As we understand Gygi, however, 
m a t e r i a l c o n t r i b u t i n g cause i s something l e s s than major 
c o n t r i b u t i n g case. And we f i n d n o t h i n g i n the evidence or i n 
l o g i c or i n common sense t h a t would make s i t t i n g a t t h e o f f i c e a 
"major" cause w h i l e s i t t i n g on the bus or a t home i s a "minor" 
cause. 

ORDER 

The Referee's o r d e r dated J u l y 20, 1981 i s r e v e r s e d . 
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ELIZABETH N. WELCOME, Cla i m a n t 
J e r r y G a s t i n e a u , C l a i m a n t ' A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-03201 
March 8, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

The SAIF C o r p o r a t i o n seeks Board r e v i e w o f Referee N i c h o l s ' 
o r d e r which reopened c l a i m a n t ' s c l a i m as o f December 3, 1979 and 
found c l a i m a n t was e n t i t l e d t o m e d i c a l t r e a t m e n t o f her c h o i c e 
a l o n g w i t h m i leage i n c u r r e d as a r e s u l t o f a l l r e l a t e d t r e a t m e n t . 
A p e n a l t y was assessed f o r SAIF's f a i l u r e t o pay c l a i m a n t ' s t r a v e l 
expenses. 

C l a i m a n t s u s t a i n e d compensable i n j u r i e s on November 16, 1977 
when she was p h y s i c a l l y a s s a u l t e d by a co-worker. A f t e r a p e r i o d 
o f t r e a t m e n t by s e v e r a l p h y s i c i a n s , her c l a i m was c l o s e d by a 
D e t e r m i n a t i o n Order dated November 5, 1979 whereby she was g r a n t e d 
t i m e l o s s b e n e f i t s o n l y . On December 3, 1979 c l a i m a n t f i r s t saw 
Dr. R i c k s , a c h i r o p r a c t o r , c o m p l a i n i n g o f lower back p a i n r a d i 
a t i n g i n t o b o t h l e g s . She a l s o complained o f headaches and weak
ness i n her arms and hands. Dr. Ricks f e l t c l a i m a n t s h o u l d 
respond t o c h i r o p r a c t i c t h e r a p y . SAIF sought a d v i c e from Drs. 
Emori and Tennyson r e g a r d i n g t h i s t r e a t m e n t . N e i t h e r d o c t o r f e l t 
t h e c h i r o p r a c t i c t r e a t m e n t was necessary or i n d i c a t e d f o r t h e 
c l a i m a n t . Based on these r e p o r t s , SAIF denied a l l c h i r o p r a c t i c 
t r e a t m e n t a f t e r February 14, 1980. T h i s p a r t i a l d e n i a l was m a i l e d 
A p r i l 1 , 1980. On A p r i l 7, 1980 the p a r t i e s e n t e r e d i n t o a s t i p 
u l a t i o n d i s p o s i n g o f i s s u e s i n v o l v i n g permanent p a r t i a l d i s a b i l i t y 
and space shoes p r e s c r i b e d by Dr. Weinman. The s t i p u l a t i o n s p e c i 
f i c a l l y s t a t e d t h a t SAIF would r e c o n s i d e r c l a i m a n t ' s mileage r e i m 
bursement r e q u e s t , and r e s e r v e d c l a i m a n t ' s r i g h t t o c o n t e s t t h e 
A p r i l 1 , 1980 p a r t i a l d e n i a l . 

SAIF contends t h a t t h e Referee's reopening o f t h e c l a i m as o f 
December 3, 1979 was i n e r r o r . We agree. The Referee s e t f o r t h 
t h e i s s u e s i n v o l v e d a t t h e h e a r i n g as f o l l o w s : 

We are u n c e r t a i n whether t h e Referee reopened the c l a i m on t h e 
b a s i s o f m e d i c a l t r e a t m e n t a l o n e , o r , whether i t was a l s o t o i n 
c l u d e t i m e l o s s b e n e f i t s . I f time l o s s b e n e f i t s were c o n t e m p l a t e d , 
t h e c l a i m a n t must proceed on t h e b a s i s o f premature c l o s u r e , or 
a g g r a v a t i o n under ORS 656.273. There i s no c o n t e n t i o n t h a t t h e 
c l a i m was p r e m a t u r e l y c l o s e d . ORS 656.273(1) p r o v i d e s t h a t an 
a g g r a v a t i o n c l a i m i s f o r worsened c o n d i t i o n s " [ a j f t e r t he l a s t 
award o r arrangement o f compensation . . . ." The l a s t award or 
arrangement o f compensation i n t h i s case was the A p r i l s t i p u l a 
t i o n . I f t h e Referee con t e m p l a t e d t h a t t h e c l a i m be reopened as 
o f December 3, 1979 f o r t i m e l o s s b e n e f i t s , she was w i t h o u t 
a u t h o r i t y t o do so s i n c e any such i s s u e o f worsening up t o t h e 
d a t e o f t h e s t i p u l a t i o n was s t i p u l a t e d away. 

"The i s s u e s are improper d e n i a l o f .245 
t r e a t m e n t , t h e f a i l u r e t o pay m i l e a g e , and 
p e n a l t i e s and a t t o r n e y ' s f e e s a s s o c i a t e d 
t h e r e w i t h . ***" 
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I f t h e Referee's reopening o f the c l a i m o n l y contemplated 
c h i r o p r a c t i c t r e a t m e n t , t h a t a l s o was erroneous. SAIF's p a r t i a l 
d e n i a l o f A p r i l 1 , 1980 d e n i e d o n l y c h i r o p r a c t i c t r e a t m e n t s a f t e r 
February 14, 1980. There i s no c o n t e n t i o n t h a t SAIF denied any 
such t r e a t m e n t s p r i o r t o t h a t d a t e . Since t h e r e was no d e n i a l f o r 
t r e a t m e n t s i n the i n t e r i m p e r i o d between the issuance o f th e Deter
m i n a t i o n Order and February 14, 1980, i t was improper f o r t h e 
Referee t o o r d e r reopening as o f December 3, 1979. That was n o t 
an i s s u e a t t h e h e a r i n g . The proper procedure would have been t o 
se t a s i d e SAIF's p a r t i a l d e n i a l and or d e r i t t o pay f o r c l a i m a n t ' s ' 
c h i r o p r a c t i c t r e a t m e n t s r e l a t e d t o her i n j u r y , subsequent t o Febru
a r y 14, 1980. 

W i t h r e s p e c t t o the i s s u e s o f p r o p r i e t y o f t r e a t m e n t under 
ORS 656.245, m i l e a g e , p e n a l t i e s and a t t o r n e y f e e s , we a f f i r m t he 
c o n c l u s i o n s reached by the Referee. 

ORDER 

The Referee's o r d e r dated March 13, 1981 i s m o d i f i e d . That 
p o r t i o n o f th e o r d e r which reopened c l a i m a n t ' s c l a i m as o f Decem
ber 3, 1979 i s r e v e r s e d . Claimant's c l a i m i s reopened f o r c h i r o 
p r a c t i c , t r e a t m e n t s r e l a t e d t o her November 16, 1977 i n j u r y as o f 
February 14, 1980, i n accordance w i t h ORS 656.245. Claimant's 
a t t o r n e y i s awarded $450 as and f o r a reasonable a t t o r n e y ' s f e e , 
payable by SAIF. 

JAMES DeWOLFE, Claimant WCB 80-05575 
SAIF Corp L e g a l , Defense Attorney March 10, 1982 

Order on Review 
Reviewed by Board Members Lewis and Barnes. 

The c l a i m a n t has requested Board review o f Referee Gemmell's 
o r d e r which approved t h e June 5, 1980 d e n i a l o f th e SAIF 
C o r p o r a t i o n f o r an i n j u r y a l l e g e d l y s u s t a i n e d by the c l a i m a n t on 
October 9, 1979. The is s u e on rev i e w i s c o m p e n s a b i l i t y . 

The c l a i m a n t contends t h a t he s u f f e r e d an i n j u r y t o h i s low 
back on October 9, 1979 when he was h e l p i n g e x t r i c a t e a " d i t c h 
w i t c h " f r o m a t r e n c h . The f i r s t i n d i c a t i o n g i v e n by the c l a i m a n t 
t h a t he s u f f e r e d an i n j u r y appears i n t h e March 20, 1980 r e p o r t o f 
Dr. D a n i e l s o n . Claimant f i r s t completed a Form 801 on March 25, 
1980. 

The Referee found t h a t t h e c l a i m a n t ' s f a i l u r e t o r e p o r t t h e 
i n j u r y e a r l i e r or t o r e l a t e the i n c i d e n t t o any of the s e v e r a l 
d o c t o r s he v i s i t e d f o l l o w i n g the a l l e g e d i n j u r y u n t i l March 20, 
1980 was u n l i k e l y f o r a man who has s u f f e r e d an i n j u r y . The 
Referee f u r t h e r found t h a t t h e reasons g i v e n by th e c l a i m a n t f o r 
h i s f a i l u r e t o do so were n o t c o n v i n c i n g . A d d i t i o n a l l y , t h e 
Referee found t h a t t h e m e d i c a l evidence d i d n o t s p e c i f i c a l l y 
r e l a t e t h e c l a i m a n t ' s numerous p h y s i c a l c o m p l a i n t s t o an i n j u r y on 
October 9, 1980. 

The Board a f f i r m s and adopts t h e o r d e r o f th e Referee. 

ORDER 

The Referee's o r d e r dated June 23,1981 i s a f f i r m e d . 
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JESS GIGER, C l a i m a n t 
David Vandenberg, C l a i m a n t ' s A t t o r n e y 
Steven R e i n i s c h , Defense A t t o r n e y 

WCB 78-09716 
March 10, 1982 
Order on Remand 

The C o u r t o f Appeals, by an O p i n i o n and Order i s s u e d August 3, 
1981 r e v e r s e d t h a t p a r t o f t h e Board's Order on Review ( e n t e r e d 
December 8, 1980) which f a i l e d t o c o n s i d e r t h e reasonableness o f 
t h e c a r r i e r - p a i d a t t o r n e y ' s f e e awarded by t h e Referee, and 
remanded t h e c l a i m t o t h e Board f o r c o n s i d e r a t i o n o f t h i s i s s u e 
p u r s u a n t t o ORS 656.295; 

The Board has now r e c e i v e d t h e Judgment and Mandate o f t h e 
C o u r t , i s s u e d September 23, 1981; 

Having now c o n s i d e r e d t h e i s s u e o f t h e reasonableness o f t h e 
c a r r i e r - p a i d a t t o r n e y ' s f e e o r d e r e d by t h e Referee, t h e Board con
c l u d e s t h a t t h e award i s somewhat e x c e s s i v e i n view o f t h e n a t u r e 
o f t h e l e g a l and f a c t u a l i s s u e s i n v o l v e d , and t h e t i m e and e f f o r t 
expended by c o u n s e l i n r e p r e s e n t i n g c l a i m a n t a t t h e Hearings l e v e l . 
The maximum f e e a l l o w a b l e by OAR 438-47-020 i s $3,000. The Board 
i s o f t h e o p i n i o n t h a t c l a i m a n t ' s a t t o r n e y rendered a h i g h q u a l i t y 
o f s e r v i c e t o h i s c l i e n t , b u t t h a t t h e n a t u r e o f t h e case and the 
e f f o r t s expended by co u n s e l do n o t j u s t i f y t h e f e e awarded by t h e 
Referee. 

The Referee's award o f a c a r r i e r - p a i d a t t o r n e y ' s f e e i s modi
f i e d . C l a i m a n t ' s a t t o r n e y i s awarded $1,650 as a rea s o n a b l e 
a t t o r n e y ' s f e e f o r s e r v i c e s rendered a t t h e Hearings l e v e l . T h i s 
award i s i n l i e u o f t h e amount awarded by t h e Referee's o r d e r o f 
June 1 1 , 1980. 

Reviewed by Board Members Barnes and M c C a l l i s t e r . 

The SAIF C o r p o r a t i o n seeks Board r e v i e w o f Referee Baker's 
o r d e r which s e t as i d e i t s d e n i a l o f c o n t i n u i n g r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s p s y c h o l o g i c a l t r e a t m e n t . 

Claimant i n j u r e d her back i n 1968. I n an e a r l i e r p r o c e e d i n g , 
i n 1977, a Referee found t h a t "a l o t o f " c l a i m a n t ' s " p s y c h o l o g i c a l 
c o n d i t i o n pre-exceeded [?] her i n d u s t r i a l i n j u r y . . . b u t c e r 
t a i n l y has been aggravated by t h a t i n d u s t r i a l i n j u r y . " The 
Referee o r d e r e d SAIF t o p r o v i d e c l a i m a n t w i t h p s y c h o l o g i c a l t r e a t 
ment p u r s u a n t t o ORS 656.245. The i s s u e i n t h i s p r o c e e d i n g i s 
whether SAIF must c o n t i n u e t o p r o v i d e such t r e a t m e n t . 

ORDER 

LAURA JONES, Cl a i m a n t 
R i c h a r d Kropp, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-04455 
March 10, 1982 
Order on Review 

-196-



At t i m e s t he Referee i n t h i s case seems t o invoke a res j u d i 
c a t a l i n e o f re a s o n i n g : "The 1977 . . . o r d e r a l l o w i n g care and 
t r e a t m e n t . . . i s not now open t o a t t a c k . " We do not b e l i e v e t h e 
res j u d i c a t a d o c t r i n e i s r e l e v a n t . ORS 656.245 r e q u i r e s m e d i c a l 
t r e a t m e n t " f o r such p e r i o d as the n a t u r e o f t h e i n j u r y or t h e 
process o f recovery r e q u i r e s . " I n o t h e r words, an e a r l i e r o r d e r 
t o p r o v i d e m e d i c a l s e r v i c e s can be f o l l o w e d by a l a t e r d e c i s i o n 
t h a t m e d i c a l s e r v i c e s are no l o n g e r t h e r e s p o n s i b i l i t y o f a 
workers compensation i n s u r e r d e s p i t e t h e d o c t r i n e o f res 
j u d i c a t a . T h i s i s e s p e c i a l l y t r u e where, as here, m e d i c a l s e r 
v i c e s were or d e r e d p r o v i d e d because o f an a g g r a v a t i o n o f a p r e 
e x i s t i n g c o n d i t i o n ; SAIF was thus r e s p o n s i b l e f o r t r e a t m e n t o n l y 
u n t i l t h e p s y c h o l o g i c a l c o n d i t i o n r e t u r n e d t o i t s p r e - i n j u r y l e v e l . 

There are t h r e e m e d i c a l o p i n i o n s i n t h e r e c o r d . C l a i m a n t ' s 
t r e a t i n g p s y c h i a t r i s t , Dr. Newman, b e l i e v e s c l a i m a n t ' s ongoing 
t r e a t m e n t i s r e l a t e d t o her 1968 i n j u r y . Drs. Colbach and H o l l a n d 
b e l i e v e t h a t c l a i m a n t ' s t r e a t m e n t now i s no l o n g e r i n any way r e 
l a t e d t o her 1968 i n j u r y b u t r a t h e r i s now due t o f a m i l y problems 
and l i f e s t y l e . 

On q u e s t i o n s o f the need f o r m e d i c a l c a r e , we d e f e r t o t h e 
t r e a t i n g d o c t o r absent c o m p e l l i n g reasons t o the c o n t r a r y . L u c i l e 
S c h a f f e r , 33 Van N a t t a 511 (1981). The q u e s t i o n here, however, i s 
no t one o f need f o r med i c a l s e r v i c e s ; we have no doubt t h a t c l a i m 
ant needs c o n t i n u i n g p s y c h o l o g i c a l t r e a t m e n t . Rather, the ques
t i o n i s one o f c a u s a t i o n -- why does c l a i m a n t need c o n t i n u i n g 
t r e a t m e n t '-- a q u e s t i o n t h a t depends upon a n a l y s i s o f the reasons 
g i v e n i n s u p p o r t o f the e x p e r t m e d i c a l o p i n i o n s , w i t h o u t any p a r 
t i c u l a r "edge" n e c e s s a r i l y g o i n g t o the t r e a t i n g d o c t o r . 

A l l t h r e e d o c t o r s g e n e r a l l y agree t h a t t h e d e p r e s s i o n f o r 
which c l a i m a n t was f i r s t t r e a t e d a f t e r her i n d u s t r i a l i n j u r y has 
lo n g s i n c e r e s o l v e d . A l l t h r e e d o c t o r s g e n e r a l l y agree t h a t 
f a m i l y and l i f e s t y l e problems have become p a r t o f the b a s i s f o r 
c l a i m a n t ' s p r e s e n t need f o r p s y c h i a t r i c c a r e . Drs. Colbach and 
H o l l a n d f i n d t h e r e i s no c a u s a l r e l a t i o n s h i p between the 1968 
i n j u r y and c l a i m a n t ' s p r e s e n t p s y c h o l o g i c a l problems. Dr. Newman 
t h e o r i z e s a c h a i n o f c a u s a t i o n whereby c l a i m a n t ' s being a t home 
and n o t w o r k i n g has c o n t r i b u t e d t o t h e f a m i l y problems which 
r e q u i r e p s y c h o l o g i c a l t r e a t m e n t . We f i n d Dr. Newman's t h e o r y t o 
be t o r t u r e d and, c o n s i d e r i n g t h e e n t i r e r e c o r d , n o t p e r s u a s i v e . 

ORDER 

The Referee's o r d e r dated J u l y 29, 1981 i s r e v e r s e d . The 
d e n i a l i s s u e d by t h e SAIF C o r p o r a t i o n f o r f u r t h e r r e s p o n s i b i l i t y 
f o r c l a i m a n t ' s p s y c h i a t r i c t r e a t m e n t dated May 7, 1980 i s a f f i r m e d . 
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DONALD P. NEAL, C l a i m a n t WCB 79-11036 
Tom Hanlon, C l a i m a n t ' s A t t o r n e y March 10, 1982 
J e r r y K. M c C a l l i s t e r , Defense A t t o r n e y Order on Review 
Reviewed by t h e Board en banc. 

Cl a i m a n t seeks Board r e v i e w o f Referee Mulder's o r d e r t h a t 
u p h e l d t h e SAIF C o r p o r a t i o n ' s p a r t i a l d e n i a l o f m e d i c a l b e n e f i t s 
f o r t h e t r e a t m e n t o f c l a i m a n t ' s a s p i r i n overdose. 

C l a i m a n t s u s t a i n e d a f r a c t u r e d a n k l e i n March o f 1978 which 
e v e n t u a l l y l e a d t o compensable s u r g e r y performed on May l f 1980. 
Cl a i m a n t s u f f e r e d a n e a r l y - f a t a l overdose o f a s p i r i n on June 4, 
1980; SAIF has de n i e d r e s p o n s i b i l i t y f o r m e d i c a l t r e a t m e n t t h a t 
f o l l o w e d t h e overdose. D e s p i t e our i n i t i a l r e a c t i o n t h a t i t was 
h i g h l y u n l i k e l y t h e r e c o u l d be any c o n n e c t i o n between t h e May 1 
s u r g e r y and t h e June 4 overdose, upon c o n s i d e r a t i o n o f t h e unusual 
c i r c u m s t a n c e s o f t h i s case we f i n d t h e r e i s a c l e a r c h a i n o f 
c a u s a t i o n between t h e former and t h e l a t t e r . 

Between May 3, 1980 and May 31 , 1980 c l a i m a n t ' s d o c t o r s 
i s s u e d him a t o t a l o f t e n p e r s c r i p t i o n s f o r a t o t a l o f 340 t a b l e t s 
o f f o u r d i f f e r e n t drugs t h a t a f f e c t t h e c e n t r a l nervous system. 

DATE MEDICATION #/TABS 

5/3/80 Dalmane 30 Mg. 10 
5/3/80 T y l e n o l w/Codine #3 50 
5/8/80 Percodan Tabs Endo 40 
5/13/80 Percodan Tabs Endo 40 
5/16/80 Percodan Tabs Endo 40 
5/22/80 Val i u m Tabs 10 Mg. 30 
5/25/80 T y l e n o l w/Codine #3 20 
5/27/80 Valium Tabs 10 Mg. 30 
5/29/80 T y l e n o l w/Codine #3 40 
5/31/80 T y l e n o l w/Codine #3 40 
Ac c o r d i n g t o the P h y s i c i a n s Desk Reference, o f which we t a k e 

o f f i c i a l n o t i c e , Dalmane i s h y p n o t i c / s e d a t i v e d r u g , or i n l a y 
t e r s s , s l e e p i n g p i l l . Percodan i s a s e m i s y n t h i c n a r c o t i c s i m i l a r 
i c -icrcpr.ir.e. V a lium i s a c e n t r a l nervous system d e p r e s s a n t . The 
~ o c i r e m T y l e n o l #3 i s a n a r c o t i c which can i m p a i r m e n t a l 

A l s o a c c o r d i n g t o t h e P h y s i c i a n s Desk Reference, these f o u r 
i o o c and x i n d a l t e r i n g drugs were p r e s c r i b e d f o r c l a i m a n t i n 
::ea:e: th a n t h e recommended dosage. 

The d i s c r e p a n c y was g r e a t e s t w i t h t h e Percodan p e r s c r i p t i o n s 
wnicn read "1 o r 2 t a b l e t s every 3 - 4 hours as needed f o r p a i n . " 
The P h y s i c i a n s Desk Reference s t a t e s : "The u s u a l a d u l t does i s 
one t a b l e t every 6 hours as needed f o r p a i n . " I t was t h u s 
p o s s i b l e f o r c l a i m a n t , complying w i t h t h e terms o f h i s 
p e r s c r i p t i o n , t o t a k e f o u r t i m e s as much Percodan as t h e 
P h y s i c i a n s Desk Reference recommended dosage. Wh i l e t h e r e 
c e r t a i n l y can be t h e r a p u t i c reasons t o d e v i a t e f r o m t h e 
recommended dosage i n any g i v e n s i t u a t i o n , no such t h e r a p u t i c 
reasons a r e s t a t e d i n t h i s r e c o r d . 
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Claimant's b e h a v i o r d u r i n g t h e month of May, 1980 was 
d e s c r i b e d i n t h e t e s t i m o n y o f h i s w i f e , b r o t h e r and s t e p d a u g h t e r . 
W i t h o u t d e t a i l i n g a l l o f the t e s t i m o n y , c o n s i d e r i n g the t e s t i m o n y 
as a whole, t h e p i c t u r e t h a t emerges t o us i s o f a man whose 
menta l a b i l i t i e s were s e r i o u s l y i m p a i r e d by massive amounts o f 
v a r i o u s s e d a t i v e , depressant and n a r c o t i c drugs. By t h e end o f 
May c l a i m a n t had j u s t enough r e s e r v e l e f t t h a t he was s u c c e s s f u l l y 
p r e v a i l e d upon by h i s w i f e t o s t o p t a k i n g p e r s c r i p t i o n drugs and 
i n s t e a d t o t a k e a s p i r i n f o r any r e m a i n i n g p a i n f o r h i s May a n k l e 
s u r g e r y . What a p p a r e n t l y f o l l o w e d i s t h a t c l a i m a n t took f o u r t y 
500 m i l l i g r a m a s p i r i n t a b l e t s w i t h i n about a 48 hour p e r i o d 
l e a d i n g t o h i s emergency h o s p i t a l admission w i t h a s y l i c y l a t e 
overdose and a s s o c i a t e d c o m p l i c a t i o n s . 

W h i l e we do n o t deem i t c r i t i c a l t o t h i s case, we f i n d 
c l a i m a n t ' s s w i t c h from p e r s c r i p t i o n drugs t o a s p i r i n was 
reasonable b o t h because he had been p r e v i o u s l y t o l d by d o c t o r s t o 
use a s p i r i n f o r headaches a s s o c i a t e d w i t h h i s p r i o r l o s s o f an eye 
and because we l i v e i n a s o c i e t y t h a t i s l i t e r a l l y bombarded w i t h 
commercial messages t h a t encourage t h e use o f a s p i r i n f o r p a i n 
c o n t r o l . 

I n u p h o l d i n g SAIF's p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l 
t r e a t m e n t f o r s y l i c y l a t e overdose and a s s o c i a t e d c o m p l i c a t i o n s , 
t h e Referee found t h a t c l a i m a n t "choose t o t a k e " t h e a s p i r i n . We 
d i s a g r e e . We f i n d t h a t by t h e t i m e o f h i s e a r l y June a s p i r i n 
overdose, c l a i m a n t ' s mental f a c u l i t i e s were i m p a i r e d b y - h i s 
i n g e s t i o n d u r i n g May o f t e n p e r s c r i p t i o n s f o r 340 t a b l e t s o f f o u r 
d i f f e r e n t s e d a t i v e , depressant and n a r c o t i c drugs t o the p o i n t 
t h a t i t cannot m e a n i n g f u l l y be s a i d t h a t c l a i m a n t c o u l d or d i d 
"choose" t o do a n y t h i n g . Moreover, we b e l i e v e t h a t i f a person 
a c t u a l l y "cr.oose" t o t a k e 40 maximum s t r e n g t h a s p i r i n t a b l e t s over 
two days, o n l y p o s s i b l e i n f e r e n c e t h a t c o u l d be drawn i s one 
of attempcec s u s c i d e ; b u t we agree w i t h t h e Referee's f i n d i n g t h a t 
c l a i m a n t d i d n o t i n t e n d t o harm h i m s e l f . 

The consequences o f n e g l i g e n t t r e a t m e n t o f a compensable 
i n j u r y are themselves compensable.' See Wimer v. M i l l e r , 235 Or 25 
( 1 9 6 3 ) . W h i l e we h e s t i a t e t o make a f i n d i n g o f n e g l i g e n t 
t r e a t m e n t because c l a i m a n t ' s d o c t o r i s n o t a p a r t y t o t h i s 
p r o c e e d i n g , we f i n d t h e c o n c l u s i o n i n e s c a p a b l e w i t h o u t e x p l a n a t i o n 
-- and t h e r e i s none i n t h i s r e c o r d -- t h a t the m e d i c a t i o n s 
c l a i m a n t was p e r s c r i b e d d u r i n g May, 1980 were e x c e s s i v e i n number, 
e x c e s s i v e i n amount and w i t h o u t t h e r a p u t i c b a s i s . 

I n sum, we f i n d t h e f o l l o w i n g c h a i n o f c a u s a t i o n : Claimant's 
compensable s u r g e r y l e a d , f o r some reason, t o an e x c e s s i v e 
d i s p e n s i n g o f p e r s c r i p t i o n drugs which caused c l a i m a n t ' s s e r i o u s l y 
i m p a i r e d c o g n a t i v e a b i l i t i e s which l e a d t o h i s a s p i r i n overdose. 
The f o l l o w i n g t r e a t m e n t i s , t h e r e f o r e , compensable. 
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There are a d m i t t e d l y weak l i n k s i n t h e c h a i n o f c a u s a t i o n . 
C l a i m a n t was n o t f o r c e d t o t a k e h i s second t h r o u g h t e n t h 
p e r s c r i p t i o n s ; he n e c e s s a r i l y had t o and d i d seek r e f i l l s o f h i s 
p e r s c r i p t i o n s . One would hope t h a t a t some p o i n t c l a i m a n t would 
r e a l i z e t h a t no amount o f a n k l e p a i n from h i s May 1 s u r g e r y 
j u s t i f i e d b e i n g permanently sedated by t h e amounts o f p e r s c r i p t i o n 
d rugs he was t a k i n g . But we t h i n k t h e p r i m a r y r e s p o n s i b i l i t y f o r 
t h a t judgement l a y w i t h c l a i m a n t ' s d o c t o r , n o t w i t h c l a i m a n t . 

A l s o , c l a i m a n t was i n s t r u c t e d by h i s d o c t o r n o t t o p u t any 
w e i g h t on h i s a n k l e f o l l o w i n g h i s o p e r a t i o n . The evidence i s 
c l e a r t h a t c l a i m a n t d i d n o t comply w i t h t h i s i n s t r u c t i o n , w h i c h 
may have i n c r e a s e d h i s need f o r p a i n m e d i c a t i o n . For example, 
about May 18 c l a i m a n t was o u t i n t h e woods h e l p i n g h i s b r o t h e r i n 
some k i n d o f wood c u t t i n g o p e r a t i o n . However, about May 18 was 
j u s t toward t h e end o f c l a i m a n t ' s g r o s s l y e x c e s s i v e , a l b e i t 
p u r s u a n t t o d o c t o r ' s o r d e r s , i n g e s t i o n o f Percodan. We are n o t 
pr e p a r e d t o say t h a t even a t t h a t p o i n t c l a i m a n t was e n t i r e l y 
r e s p o n s i b l e o r a c c o u n t a b l e f o r h i s own a c t i o n s . 

We agree w i t h t h e Referee's f i n d i n g t h a t t h i s s i t u a t i o n i s 
s u f f i c i e n t l y u n i g u e , i f n o t b i z z a r , t h a t SAIF had l e g i t i m a t e doubt 
about i t s r e s p o n s i b i l i t y and t h e r e f o r e p e n a l i t i e s and a t t o r n e y 
f e e s f o r unreasonable d e n i a l are n o t w a r r a n t e d . 

ORDER 

The Referee's o r d e r dated J u l y 15, 1981 i s r e v e r s e d . SAIF's 
p a r r i s l d e n i a l dated September 3, 1980 i s s e t a s i d e and t h i s c l a i m 
.3 r s t a n d e e t o SAIF f o r p r o c e s s i n g and t h e payment o f b e n e f i t s . 

awarded $2500 as and f o r a reasonable 
on SAIF's p a r t i a l d e n i a l , payable by 

Z-3.-~a.rz1 s a t t o r n e y i s 
r.ey f e e f o r p r e v a i l i n g 
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JERRY J . REUST, C l a i m a n t 
J . David Kryger, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-00038 
March 10, 1982 
Order on R e c o n s i d e r a t i o n 

The Board issued i t s Order on Review on January 1 1 , 1982 
re d u c i n g c l a i m a n t ' s permanent d i s a b i l i t y award from 65% t o 35%. 
Claim a n t ' s a t t o r n e y has requested r e c o n s i d e r a t i o n o f our o r d e r . 

C l a i m a n t takes i s s u e w i t h the Board's dependence on Dr. 
B o l i n ' s J u l y 7, 1980 r e p o r t because he was no t c l a i m a n t ' s t r e a t i n g 
p h y s i c i a n . Claimant asks t h a t we i n s t e a d base our c o n c l u s i o n on 
Dr. L l e w e l l y n ' s statement t h a t c l a i m a n t ' s ". . . f u n c t i o n a l a c t i v i 
t i e s o f low back, should be 50% t o 75% of normal." We note t h a t 
t h i s s t a t e m e n t was made i n November, 1979 and i s n o t the most up-
t o - d a t e m e d i c a l evidence. 

Our use o f Dr. B o l i n ' s r e p o r t was due t o the l a c k o f o t h e r 
documented o b j e c t i v e f i n d i n g s upon which t o r a t e c l a i m a n t ' s im
pa i r m e n t . Had we r e l i e d s o l e l y on t h a t r e p o r t we would have g i v e n 
c l a i m a n t a 5% impairment r a t i n g r a t h e r than 15%. We f i n d t he 15% 
impairment r a t i n g t o be e n t i r e l y c o n s i s t e n t w i t h t h e f i n d i n g s 
i n d i c a t e d by c l a i m a n t ' s o t h e r p h y s i c i a n s . I n r e c o n s i d e r i n g t h i s 
case, we note t h a t Dr. L l e w e l l y n a l s o o u t l i n e d c l a i m a n t ' s o b j e c 
t i v e f i n d i n g s i n h i s November 5, 1980 r e p o r t . He i n d i c a t e d a l l 
c l a i m a n t ' s ranges o f lumbar and lu m b o s a c r a l m o t i o n were 50% o f 
normal. T h i s does not t r a n s l a t e i n t o 50% o f the whole man, b u t 
r a t h e r somewhere around 1 1 % . We ag a i n do n o t f i n d t h i s i n c o n s i s 
t e n t w i t h t h e 15% impairment r a t i n g used t o h e l p us reach a d e t e r 
m i n a t i o n o f c l a i m a n t ' s unscheduled d i s a b i l i t y . 

A f t e r r e c o n s i d e r a t i o n we conclude our January 1 1 , 1982 Order 
on Review s h o u l d be readopted and r e p u b l i s h e d . 

I T IS SO ORDERED. 

The Board i s s u e d i t s Order on Review on February 24, 1982 
whe r e i n we a f f i r m e d and adopted t h e o r d e r o f th e Referee which 
remanded c l a i m a n t ' s c l a i m t o SAIF f o r payment o f compensation f o r 
m e d i c a l s e r v i c e s and temporary t o t a l d i s a b i l i t y compensation b e g i n 
n i n g A p r i l 15, 1980 and c o n t i n u i n g u n t i l c l a i m a n t become m e d i c a l l y 
s t a t i o n a r y and c l o s u r e i s proper p u r s u a n t t o ORS 656.268. 

On March 5, 1982 SAIF C o r p o r a t i o n s u b m i t t e d a M o t i o n f o r 
R e c o n s i d e r a t i o n c o n t e n d i n g t h a t t h e Referee s p e c i f i c a l l y found 
c l a i m a n t was no t c r e d i b l e and t h a t t h e Referee e r r e d by f i n d i n g 
t h a t t h e o p i n i o n s o f t r e a t i n g d o c t o r s were t o be r e l i e d upon when 
t h e y i n t u r n r e l i e d upon c l a i m a n t ' s h i s t o r y t o them. 

A f t e r g i v i n g due c o n s i d e r a t i o n and a r e - r e v i e w o f th e e v i 
dence, we conclude t h a t our Order on Review was prop e r and t h e 
M o t i o n f o r R e c o n s i d e r a t i o n i s d e n i e d . 

ARTHUR HUFF, Cl a i m a n t 
Duane Murray, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 78-07035 
March 11, 1982 
Order on R e c o n s i d e r a t i o n 

I T IS SO ORDERED. -201-



EDWARD NICKS, C l a i m a n t 
Gary A l l e n , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-05296 
March 11, 1982 
Supplemental Order 

On February 26, 1982 th e Board e n t e r e d an Order on Review 
wh i c h , i n p a r t , a l l o w e d c l a i m a n t ' s a t t o r n e y a c a r r i e r - p a i d a t t o r 
ney's f e e o f $350 (ORS 6 5 6 . 3 8 2 ( 2 ) ) , a p e n a l t y o f 25% o f amounts 
c l a i m e d f o r c h i r o p r a c t i c s e r v i c e s and an a t t o r n e y ' s f e e o f $100 
(ORS 6 5 6 . 3 8 2 ( 1 ) ) . 

S a i d amounts are t o be p a i d by SAIF i n a d d i t i o n t o and n o t i n 
l i e u o f t h e a t t o r n e y ' s f e e a l l o w e d by t h e Referee's o r d e r o f 
August 20, 1981. 

I T IS SO ORDERED. 

PATRICIA L. LEWIS, C l a i m a n t WCB 80-10226 
Robert S. Gardner, C l a i m a n t ' s A t t o r n e y March 15, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members Barnes and Lewis. 

The SAIF C o r p o r a t i o n seeks Board r e v i e w o f Referee Mannix's 
o r d e r which s e t a s i d e i t s d e n i a l and remanded c l a i m a n t ' s c l a i m f o r 
acceptance and payment o f compensation as r e q u i r e d by law. SAIF 
r e l i e s upon W e l l e r v. Union C a r b i n e , 288 or 27 (19 7 9 ) , i n a r g u i n g 
t h a t t h e Referee's o r d e r s h o u l d be r e v e r s e d . 

We b a s i c a l l y agree w i t h t h e Referee's a n a l y s i s and a f f i r m h i s 
c o n c l u s i o n . But we do n o t f i n d t h e W e l l e r t e s t was s a t i s f i e d ; 
i n s t e a d , we f i n d t h a t W e l l e r i s i n a p p l i c a b l e because c l a i m a n t ' s 
back c o n d i t i o n was n o t symptomatic b e f o r e her i n d u s t r i a l exposure 
i n August o f 1 9 8 0 . Lorena l i e s , 30 Van N a t t a 6 6 6 ( 1 9 8 1 ) . 

The s i g n i f i c a n c e o f a c o n d i t i o n being p r e v i o u s l y symptomatic 
i s t h a t t h e r e i s u s u a l l y p r i o r t r e a t m e n t , meaning t h a t t h e r e i s a 
b a s e l i n e from which t o measure whether t h e c l a i m a n t ' s u n d e r l y i n g 
c o n d i t i o n has worsened w i t h i n t h e meaning o f W e l l e r . I f W e l l e r 
a l s o a p p l i e d when t h e u n d e r l y i n g c o n d i t i o n was p r e v i o u s l y 
asymptomatic, t h e r e would almost never be any b a s e l i n e i n f o r m a t i o n 
about t h e p r i o r e x t e n t o f t h e u n d e r l y i n g c o n d i t i o n and thu s t h e 
c l a i m a n t would almost never be a b l e t o prove any worsening o f t h a t 
c o n d i t i o n . For t h i s reason we have p r e v i o u s l y r u l e d i n l i e s t h a t 
W e l l e r i s i n a p p l i c a b l e t o p r e v i o u s l y asymtomatic c o n d i t i o n s . We 
adhere t o t h a t c o n c l u s i o n and f i n d i t here d i s p o s i t i v e . 

The Referee's o r d e r d a t e d June 2, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $475 f o r s e r v i c e s rendered on t h i s 
Board r e v i e w , p ayable by t h e SAIF C o r p o r a t i o n . 

ORDER 
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JOYCE F. ADAIR, Cl a i m a n t 
Jerome F. B i s c h o f f , C l a i m a n t ' s Attorney 
R. Ray He y s e l 1 , Defense A t t o r n e y 

WCB 81-01035 
March 17, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and Lewis. 

The e m p l o y e r / c a r r i e r seeks Board r e v i e w o f Referee Baker's 
o r d e r which s e t a s i d e i t s d e n i a l of a g g r a v a t i o n and remanded 
c l a i m a n t ' s c l a i m t o i t f o r acceptance. 

Claimant was employed by Roseburg Lumber Company as a skoog 
o p e r a t o r and on June 24, 1977 she i n j u r e d her low back. The, 
d i a g n o s i s from Dr. Hovenden, a c h i r o p r a c t o r , was lumbar s t r a i n . 
She s u b s e q u e n t l y moved a bed a t home and a g g r a v a t e d ( h e r low back 
c o n d i t i o n . T h i s a g g r a v a t i o n was denied by t h e e m p l o y e r / c a r r i e r . ; 
Claimant appealed and, a f t e r a h e a r i n g , a Referee found t h i s 
i n c i d e n t r e p r e s e n t e d an a g g r a v a t i o n o f c l a i m a n t ' s i n d u s t r i a l 
i n j u r y . 

T h e r e a f t e r c l a i m a n t was examined by Dr. Woolpert i n 
September, 1977 and he found c l a i m a n t had good range of m o t i o n o f 
her lumbar s p i n e and diagnosed p o s s i b l e m i l d d i s c o g e n i c d i s e a s e . 

A f t e r c l a i m a n t ' s i n d u s t r i a l i n j u r y and subsequent a g g r a v a t i o n 
she r e t u r n e d t o work i n December, ,1977 and c o n t i n u e d Working. 

Dr. Woolpert examined c l a i m a n t on October 16, 1978 and 
i n d i c a t e d he hadn't seen her s i n c e A p r i l . Claimant t o l d him she 
had back p a i n once every week or two which l a s t e d two t o t h r e e 
days. Upon e x a m i n a t i o n he found no l i m i t a t i o n , f u l l range of 
m o t i o n and n e u r l o g i c a l t e s t i n g was normal. He f e l t her c o n d i t i o n 
was m e d i c a l l y s t a t i o n a r y w i t h m i n i m a l d i s a b i l i t y . 

The c l a i m was i n i t i a l l y c l o s e d on December 15, 1978 w i t h 
compensation f o r temporary t o t a l d i s a b i l i t y o n l y . Claimant 
appealed, and a f t e r a h e a r i n g , a Referee g r a n t e d c l a i m a n t 10% 
.unscheduled permanent p a r t i a l d i s a b i l i t y . 

There are no f u r t h e r m edical r e p o r t s i n t h e r e c o r d u n t i l 
c l a i m a n t r e p o r t e d t o t h e emergency room a t Douglas Community 
H o s p i t a l on December 28, 1980. The d i a g n o s i s was acute l u b o s a c r a l 
s t r a i n w i t h t h e p o s s i b i l i t y o f a d i s c t y p e syndrome. The c l a i m a n t 
t e s t i f i e d t h a t on t h a t d a t e , a t home, she bent over t o t a k e two 
r u g s out o f her d r y e r and c o u l d n ' t s t r a i g h t e n her back. 

On January 12, 1981 t h e e m p l o y e r / c a r r i e r i s s u e d i t s d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n on t h e ground t h a t c l a i m a n t had s u s t a i n e d a 
new i n j u r y a t home'. 

The o n l y m e d i c a l evidence i n t h e r e c o r d t h a t i s r e l e v a n t t o 
t h e c l a i m a n t ' s c u r r e n t c o n d i t i o n i s t h e May 27, 1981 l e t t e r s i g n e d 
by Dr. Black, and h i s s h o r t d e p o s i t i o n o f J u l y 20, 1981. . The 
l e t t e r c o n s i s t s of a s t a t e m e n t a p p a r e n t l y prepared by c l a i m a n t ' s 
a t t o r n e y and signed by Dr. Black which s t a t e s t h a t t h e c l a i m a n t ' s 
need f o r t r e a t m e n t and t i m e o f f work as of January 5, 1981 a r e 
r e l a t e d t o a worsening of her i n d u s t r i a l l y caused c o n d i t i o n . 
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Dr. Black i n d i c a t e d i n t h e d e p o s i t i o n t h a t t h e i n c i d e n t a t home 
r e s u l t e d i n a worsening of t h e c l a i m a n t ' s p r e - e x i s t i n g c o n d i t i o n 
t h a t c l a i m a n t had s i n c e 1977 f o l l o w i n g her i n d u s t r i a l i n j u r y . 

I n G r able v. Weyerhaeuser, 291 Or 387 ( 1 9 8 1 ) , t h e Court 
s t a t e d t h a t i f the c l a i m a n t e s t b l i s h e s t h a t t h e compensable i n j u r y 
i s a " m a t e r i a l c o n t r i b u t i n g cause" o f h i s worsened c o n d i t i o n , he 
has t h e r e b y e s t a b l i s h e d t h a t t h e worsened c o n d i t i o n i s not t h e 
r e s u l t o f an "independent, i n t e r v e n i n g cause." 291 Or 387 a t 
400-401. i n t h i s case, i t i s the c l a i m a n t t h a t has t h e burden o f 
e s t a b l i s h i n g t h e c o n t r i b u t i o n of her i n d u s t r i a l i n j u r y t o t h e 
a l l e g e d worsening. 

Based on the " c r e d i b l e l a y t e s t i m o n y " and " e x p e r t m e d i c a l 
o p i n i o n , " t h e Referee found t h a t t h e c l a i m a n t ' s work i n j u r y o f 
1977 had c o n t i n u e d t o be a m a t e r i a l c o n t r i b u t i n g f a c t o r t o t h e 
c l a i m a n t ' s c o n d i t i o n and remanded t h e c l a i m f o r acceptance. 

We do not f i n d t h a t back c l a i m s are s i m p l e m a t t e r s which can 
be r e s o l v e d w i t h o u t adequate m e d i c a l evidence. We f i n d t h a t t h e 
c l a i m a n t ' s evidence i s inadequate t o e s t a b l i s h t h a t t h e i n d u s t r i a l 
i n j u r y o f 1977 was a m a t e r i a l c o n t r i b u t i n g cause of her 1980 
c o n d i t i o n . As n o t e d , t h e evidence c o n s i s t s of t h e d o c t o r ' s 
s i g n a t u r e on a statement a p p a r e n t l y prepared by c l a i m a n t ' s 
a t t o r n e y , and a "yes" i n answer t o a q u e s t i o n posed upon 
d e p o s i t i o n . Nowhere does t h e d o c t o r g i v e any e x p l a n a t i o n of t h e 
r e l a t i o n between the 1977 and 1980 i n c i d e n t s . Merely c o n c l u s o r y 
-statements are g e n e r a l l y i n s u f f i c i e n t t o e s t a b l i s h m e d i c a l 
c a u s a t i o n . Robert L. Green, 31 Van N a t t a 54 ( 1 9 8 1 ) , John M. P o w e l l 
33 Van N a t t a 714 ( 1 9 8 1 ) . I n t h i s case i t i s not even a c o n c l u s o r y 
s t a t e m e n t by a d o c t o r , but by the c l a i m a n t ' s a t t o r n e y . We f i n d 
t h i s meager evidence i n s u f f i c i e n t t o e s t a b l i s h a c a u s a l c o n n e c t i o n 
between t h e 1977 i n j u r y and t h e 1980 "worsening". 

ORDER 

The Referee's o r d e r dated September 24, 1981 i s r e v e r s e d . 
The e m p l o y e r / c a r r i e r ' s d e n i a l dated January 12, 1981 i s a f f i r m e d . 

-204-



EDWARD M. ANHELUK, Claimant WCB 80-08613 
Dwayne Murray, C l a i m a n t ' s Attorney March 17, 1982 
Robert Joseph, A t t o r n e y Order on Review 
SAIF Corp L e g a l , Defense A t t o r n e y 
Reviewed by t h e Board en banc. 

The SAIF C o r p o r a t i o n seeks Board r e v i e w o f Referee B r a v e r -
man's o r d e r which assessed a c a r r i e r - p a i d a t t o r n e y f e e and imposed 
a p e n a l t y . 

C l a i m a n t made a c l a i m f o r i n j u r y t o h i s r i g h t knee i n August 
o f 1980. SAIF deni e d the c l a i m w i t h i n a c o u p l e o f weeks. I n 
A p r i l 1981 SAIF r e v e r s e d i t s p o s i t i o n and accepted t h e c l a i m . 
C l a i m a n t ' s pending r e q u e s t f o r h e a r i n g , which had been f i l e d a f t e r 
SAIF's i n i t i a l d e n i a l , t h e n proceeded t o h e a r i n g s o l e l y on t h e 
q u e s t i o n s o f p e n a l t i e s and a t t o r n e y f e e s . 

The Referee's d e c i s i o n c a r r i e s on a t l e n g t h about h i s b e l i e f 
t h a t t h e employer and c a r r i e r were unreasonable. Probably d i s 
t r a c t e d by t h i s a n a l y s i s by t h e Referee, SAIF's b r i e f on Board 
r e v i e w seems t o assume t h e Referee o r d e r e d a t t o r n e y f e e s p a i d 
p u r s u a n t t o ORS 656.282(8) and 656.382(1). 

We do n o t so understand t h e Referee's o r d e r . A t t o r n e y f e e s 
may be awarded f o r c e r t a i n s p e c i f i c forms o f unreasonable c l a i m s 
p r o c e s s i n g under ORS 656.262(8) and 656.382(1), read i n c o n j u n c 
t i o n . See Zelda B a h l e r , 33 Van N a t t a 478 (1981). On t h e o t h e r 
hand, under ORS 656.386(1) a t t o r n e y fees must be awarded when t h e 
c l a i m a n t p r e v a i l s on a d e n i e d c l a i m . I n our view, t h i s i s n o t an 
ORS 656.262(8)/656.382(1) s i t u a t i o n ( a t t o r n e y f e e s awarded because 
o f any s p e c i f i c form o f unreasonable c l a i m s p r o c e s s i n g ) ; r a t h e r , 
t h i s i s an ORS 656.386(1) s i t u a t i o n ( a t t o r n e y f e e s awarded because 
c l a i m a n t p r e v a i l e d on a d e n i e d c l a i m ) . 

T e c h n i c a l l y , c l a i m a n t d i d n o t p r e v a i l on t h e d e n i e d c l a i m a t 
t h e h e a r i n g because a month b e f o r e t h e h e a r i n g SAIF r e v e r s e d i t s 
p o s i t i o n and accepted the c l a i m . We have no doubt about t h e 
a u t h o r i t y o f an i n s u r e r t o r e v e r s e i t s e l f and i s s u e n o t i c e o f 
c l a i m acceptance a f t e r a r e q u e s t f o r h e a r i n g . When an i n s u r e r 
does so, however, i t i s a s a f e b e t t h a t t h e r e q u e s t f o r h e a r i n g 

and o t h e r e f f o r t s o f t h e c l a i m a n t ' s a t t o r n e y were i n s t r u m e n t a l i n 
o b t a i n i n g t h e u l t i m a t e r e s u l t o f c l a i m acceptance. We thus 
c o n c l u d e t h a t i n t h i s k i n d o f s i t u a t i o n c l a i m a n t ' s a t t o r n e y i s 
e n t i t l e d t o an i n s u r e r - p a i d f e e p u r s u a n t . t o ORS 656.386(1). 

The amount o f t h e fee should r e f l e c t t h e f a c t t h a t t h e e f 
f o r t s o f c l a i m a n t ' s a t t o r n e y i n v o l v e d something l e s s than t a k i n g 
t h e case t o h e a r i n g . I n C l a r a M. Peoples, 31 Van N a t t a 134 
( 1 9 8 1 ) , we r e c o g n i z e d a normal range o f $800 t o $1,200 f o r 
a t t o r n e y f e e s f o r p r e v a i l i n g a t h e a r i n g on a denied c l a i m . I n 
t h i s case t h e Referee awarded an a t t o r n e y f e e o f $1,200. I n o t h e r 
words, f o r a case t h a t an a t t o r n e y r e s o l v e d s u c c e s s f u l l y f o r t h e 
worker w i t h o u t a h e a r i n g t h e Referee awarded an a t t o r n e y f e e t h a t 
would, i n a t y p i c a l s i t u a t i o n , be a t t h e h i g h end o f the u s u a l 
range f o r cases t h a t are t a k e n t o h e a r i n g . We conclude t h a t 
c l a i m a n t ' s a t t o r n e y would be a d e q u a t e l y compensated f o r s e r v i c e s 
rendered by a f e e o f $800. 
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The o t h e r i s s u e i s p e n a l t i e s . A l t h o u g h we have concluded 
t h a t unreasonableness i s n o t r e l e v a n t t o t h e a t t o r n e y f e e i s s u e , 
unreasonableness i s c r i t i c a l t o an assessment o f p e n a l t i e s . As we 
unde r s t a n d t h e r e c o r d , t h e i n f o r m a t i o n i n SAIF's p o s s e s s i o n when 
i t i s s u e d i t s i n i t i a l d e n i a l i s a l l c o n t a i n e d i n E x h i b i t s 1 and 2. 
E x h i b i t 1 i s a d o c t o r ' s r e p o r t t h a t r e c o r d s c l a i m a n t ' s h i s t o r y , 
"My r i g h t knee s l i p p e d o u t when I t r i e d t o g e t up," and t h e 
d o c t o r ' s paraphrase o f c l a i m a n t ' s h i s t o r y , "He s t a t e s t h a t f o r t h e 
p a s t s e v e r a l weeks he has had p a i n along t h e m e d i a l aspect o f t h e 
r i g h t knee when s t a n d i n g from a s q u a t t e d p o s i t i o n . " E x h i b i t 2 i s 
c l a i m a n t ' s 801 fo r m . He d e s c r i b e s t he a l l e g e d a c c i d e n t as f o l l o w s : 
"Knee s l i p p e d o u t o f p l a c e i n k n e e l i n g p o s i t i o n d u r i n g l u n c h 
t i m e . " We conclude t h a t t h i s i n f o r m a t i o n i s i n s u f f i c i e n t t o be 
a b l e t o say t h a t SAIF's d e n i a l o f c l a i m a n t ' s c l a i m was unreaso
n a b l e . 

ORDER 

The Referee's o r d e r dated May 15, 1981 i s m o d i f i e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $800 f o r s e r v i c e s rendered i n g e t t i n g 
c l a i m a n t ' s c l a i m accepted, payable by SAIF. T h i s i s i n l i e u o f 
th e a t t o r n e y f e e awarded by t h e Referee. The Referee's assessment 
o f a p e n a l t y i s r e v e r s e d . 

CHAIRMAN BARNES CONCURRING: 

Whil e t h e d i s s e n t o f Board Member Lewis r a i s e s s e v e r a l 
p h i l o s o p h i c a l p o i n t s upon which reasonable persons could--and here 
d o - - d i f f e r , t h a t d i s s e n t s t a r t s w i t h t h e st a t e m e n t t h a t : 

"The Referee's t o t a l award o f a t t o r n e y f e e s 
i n c l u d e d an ORS 656.386(1) a t t o r n e y ' s f e e • 
and an ORS 656.382(1) a t t o r n e y ' s f e e f o r 
SAIF's unreasonable conduct." (Emphasis 
added.) 

W i t h a l l due r e s p e c t , t h e r e i s no b a s i s i n t h e r e c o r d f o r t h e 
emphasized p o r t i o n o f t h i s s t a t e m e n t . 

Aside from t h i s t h r e s h h o l d e r r o r , I f e e l i t i s necessary t o 
comment on one o t h e r p o s s i b l e i m p l i c a t i o n i n the d i s s e n t . I t 
r e f e r s t o " t h e t e s t i m o n y c o n c e r n i n g s e t t l e m e n t n e g o t i a t i o n s " and 
seems t o say, as t h e Referee more e x p l i c i t e l y s a i d , t h a t SAIF was 
unreasonable n o t t o accept c l a i m a n t ' s s e t t l e m e n t o f f e r . I r e g a r d 
any e f f o r t t o p o l i c e t h e s e t t l e m e n t process t h r o u g h t h e i m p o s i t i o n 
o f c a r r i e r - p a i d p e n a l t i e s and a t t o r n e y f e e s t o be a s e r i o u s mis
t a k e f o r two reasons: (1) a l t h o u g h no o b j e c t i o n was made i n t h i s 
case t o t h e t e s t i m o n y i n q u e s t i o n , I see no reason t o d e v i a t e from 
the g e n e r a l r u l e t h a t evidence o f s e t t l e m e n t n e g o t i a t i o n s i s i n a d 
m i s s i b l e ; and (2) t h e m o n i t o r i n g o f t h e s e t t l e m e n t process contem
p l a t e d by t h e Referee and a p p a r e n t l y by t h e d i s s e n t i s u n f a i r l y 
o n e - s i d e d - - p e n a l t i e s and fees c o u l d o n l y be imposed when a c a r r i e r 
u nreasonably f a i l e d t o accept a c l a i m a n t ' s o f f e r , b u t t h e r e would 
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be no s a n c t i o n when a c l a i m a n t unreasonably r e f u s e d t o accept a • 
c a r r i e r ' s o f f e r . While the Referee and th e d i s s e n t may s i n c e r e l y 
want t o f i n d a b a s i s t o impose a p e n a l t y i n t h i s case, I s t r o n g l y 
suggest t h a t a d o p t i o n o f a precedent t h a t mandates "r e a s o n a b l e 
ness" i n s e t t l e m e n t n e g o t i a t i o n s would prove t o be l i k e jumping 
i n t o t h e m i d d l e o f a deep p o o l o f quicksan d . 

BOARD MEMBER LEWIS DISSENTING: 

I r e s p e c t f u l l y d i s s e n t from t h e m a j o r i t y o p i n i o n and would 
a f f i r m t h e Referee's o r d e r . 

The Referee's t o t a l award o f a t t o r n e y ' s f e e s i n c l u d e d an ORS 
656.386(1) a t t o r n e y ' s fee and an ORS 656.382(1) a t t o r n e y ' s f e e f o r 
SAIF's unreasonable conduct. The b a s i s o f t h e Referee's assess
ment o f a p e n a l t y and a d d i t i o n a l a t t o r n e y ' s fee was a f i n d i n g t h a t 
t h e employer was d e a l i n g i n bad f a i t h and was "unreasonable i n 
every aspect o f th e case." 

A l t h o u g h I do no t agree w i t h t h e Referee t h a t t h e employer's 
conduct n e c e s s a r i l y e x h i b i t e d bad f a i t h , I am o f the o p i n i o n t h a t 
t h e conduct i n t h i s case was s u f f i c i e n t l y unreasonable t o j u s t i f y 
i m p o s i t i o n o f a p e n a l t y and a t t o r n e y ' s f e e . I t i s my o p i n i o n t h a t 
t h e t o t a l a t t o r n e y ' s f e e a l l o w e d by t h e Referee was n o t e x c e s s i v e , 
c o n s i d e r i n g t h e evidence o f e f f o r t s expended and the r e s u l t s 
o b t a i n e d by c l a i m a n t ' s a t t o r n e y s . A l t h o u g h ' I am i n agreement w i t h 
t h e m a j o r i t y ' s s t a t e m e n t r e g a r d i n g t h e a u t h o r i t y o f a c a r r i e r t o 
r e s c i n d a d e n i a l a f t e r a r e q u e s t f o r h e a r i n g has been f i l e d , I 
cannot agree w i t h t h e m a j o r i t y ' s c o n c l u s i o n t h a t SAIF's conduct i n 
t h i s case was reasonable. 

SAIF d e n i e d t h i s c l a i m l e s s t h a n two weeks a f t e r c l a i m a n t 
s i g n e d h i s r e p o r t o f i n j u r y . On th e v e r y same day t h a t SAIF 
i s s u e d i t s d e n i a l , c l a i m a n t ' s t r e a t i n g p h y s i c i a n s i g n e d a Form 827 
( F i r s t M e d i c a l R e p o r t ) , i n d i c a t i n g t h a t c l a i m a n t ' s c o n d i t i o n was 
w o r k - r e l a t e d . T h i s p h y s i c i a n ' s r e p o r t was i n a l l l i k e l i h o o d 
r e c e i v e d by SAIF w i t h i n a week o f i t s d e n i a l . SAIF a p p a r e n t l y d i d 
n o t communicate w i t h c l a i m a n t ' s p h y s i c i a n u n t i l s h o r t l y b e f o r e 
A p r i l 1981, a t which t i m e c l a i m a n t ' s p h y s i c i a n c l e a r l y s t a t e d h i s 
o p i n i o n t h a t , c l a i m a n t ' s c o n d i t i o n was w o r k - r e l a t e d , as p r e v i o u s l y 

. i n d i c a t e d on th e Form 827. SAIF r e s c i n d e d i t s September 1980 
d e n i a l on A p r i l 3, 1981, seven months ha v i n g passed i n t h e i n t e r i m . 

B e f o r e the h e a r i n g i n May 1981, c l a i m a n t ' s a t t o r n e y and SAIF 
a t t e m p t e d t o n e g o t i a t e a s e t t l e m e n t o f t h e r e m a i n i n g i s s u e s : 
P e n a l t i e s f o r unreasonable conduct and an a t t o r n e y ' s f e e . 

I n view o f the f a c t t h a t a p e r i o d o f seven months passed 
b e f o r e SAIF r e s c i n d e d i t s d e n i a l , I deem c l a i m a n t ' s a t t o r n e y ' s 
demands, as r e f l e c t e d i n t h e t e s t i m o n y c o n c e r n i n g s e t t l e m e n t 
n e g o t i a t i o n s , n o t t o have been unreasonable. Furthermore, I 
re g a r d the d e l a y i n r e s c i n d i n g t h i s d e n i a l t o have been unreason
a b l e i n view o f th e f a c t t h a t the m e d i c a l o p i n i o n which u l t i m a t e l y 
r e s u l t e d i n t h e r e t r a c t i o n was b e f o r e SAIF almost i m m e d i a t e l y 
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a f t e r i s s u a n c e of t h e d e n i a l . The p h y s i c i a n ' s s t a t e m e n t o f work-
c o n n e c t e d n e s s c o n t a i n e d i n t h e Form 827 was s u f f i c i e n t t o p u t S A I F 
on n o t i c e and s h o u l d have r e s u l t e d i n an i n q u i r y a t an e a r l i e r 
d a t e . I n s t e a d , no s e r i o u s e f f o r t was made to c o n f i r m t h i s m e d i c a l 
o p i n i o n u n t i l s l i g h t l y more than one month p r i o r t o h e a r i n g . 

I r e g a r d the m a j o r i t y ' s o p i n i o n a s a s a n c t i o n o f a d e n i a l 
w h i c h was i s s u e d i n a haphazard f a s h i o n , inasmuch a s no i n q u i r y 
was made b e f o r e h a n d . F u r t h e r m o r e S A I F had a v a i l a b l e to i t a 
m e d i c a l o p i n i o n of t h e w o r k - r e l a t e d n e s s of t h e i n j u r y soon a f t e r 
t h e c l a i m was d e n i e d . 

A l l o w i n g a c a r r i e r t o s i m p l y withdraw a h a s t y d e n i a l a t a 
l a t e d a t e , a f t e r a worker has sought the a s s i s t a n c e of c o u n s e l who 
has i n v e s t e d time and e f f o r t , e n c o u r a g e s p e r f u n c t o r y d e n i a l s w i t h 
an eye toward r e s c i s s i o n i f no e v i d e n c e i n s u p p o r t o f the d e n i a l 
c a n be mu s t e r e d . I t i s my o p i n i o n t h a t a p e n a l t y and an a t t o r 
n e y ' s f e e p u r s u a n t t o ORS 656.262 (9) and 656.382 (1) s h o u l d be 
a s s e s s e d i n c a s e s such a s t h i s . 

I r e s p e c t f u l l y d i s s e n t and would a f f i r m t h e R e f e r e e ' s o r d e r . 

I would award c l a i m a n t ' s a t t o r n e y an a t t o r n e y ' s f e e of $300 
f o r s e r v i c e s r e n d e r e d on Board r e v i e w , p a y a b l e by S A I F . 
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A L I C E S. BREWER, C l a i m a n t 
E r i c R. F r i e d m a n , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-00687 
March 17, 1982 
O r d e r on R e v i e w 

R e v i e w e d by B o a r d Members B a r n e s and M c C a l l i s t e r . 

The SAIF s e e k s B o a r d r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
w h i c h remanded c l a i m a n t ' s c l a i m f o r b i l a t e r a l c a r p a l t u n n e l 
syndrome t o i t f o r a c c e p t a n c e and t h e payment o f b e n e f i t s as 
r e q u i r e d by l a w . C l a i m a n t c r o s s r e q u e s t s r e v i e w c o n t e n d i n g 
e n t i t l e m e n t t o p e n a l t i e s and a t t o r n e y ' s f e e . 

C l a i m a n t d e v e l o p e d t i n g l i n g and numbness i n h e r w r i s t 
s o m etime i n 1976 w h i l e e m p l o y e d as a t y p i s t . S u b s e q u e n t l y , she 
w e n t t o w o r k f o r t h i s e m p l o y e r i n an o c c u p a t i o n r e q u i r i n g 
r e p e t i t i v e c u t t i n g , s h a p i n g , s t i t c h i n g and p u t t i n g h o l e s i n t h i c k 
l e a t h e r . 

C l a i m a n t f i l e d an 801 f o r m f o r c o n d i t i o n s i n v o l v i n g b o t h 
w r i s t s and h a n ds. The d i a g n o s i s was r i g h t c a r p a l t u n n e l 
s y n d r o m e . N e r v e c o n d u c t i o n s t u d i e s showed c o m p r e s s i o n o f t h e 
r i g h t m e d i a n n e r v e b u t t h e l e f t w r i s t t e s t i n g was n o r m a l . On 
March 20, 1980 c l a i m a n t u n d e r w e n t , r i g h t c a r p a l t u n n e l r e l e a s e 
s u r g e r y . 

On A p r i l 28, 1980 c l a i m a n t was r e l e a s e d t o r e t u r n t o h e r 
r e g u l a r w o r k . C l a i m a n t r e t u r n e d t o w o r k on A p r i l 21 b u t a f t e r two 
h o u r s l e f t w o r k . T h e r e a r e t h e n no m e d i c a l r e p o r t s i n e v i d e n c e 
u n t i l J u l y , 1980. 

On J u l y 10, 1980 c l a i m a n t f e l l o f f h e r h o r s e l a n d i n g on t h e 
l e f t s i d e o f h e r body. C l a i m a n t c o n t u s e d h e r l e f t c h e s t , l e f t l e g 
and s t r a i n e d h e r l e f t f o o t . She a l s o s u f f e r e d a b r a s i o n s o f b o t h 
h a n d s . 

By A u g u s t , 1980 c l a i m a n t s o u g h t m e d i c a l c a r e f o r t i n g l i n g and 
.numbness o f b o t h h a n ds. On December 22, 1980 SAIF d e n i e d any 
f u r t h e r r e s p o n s i b i l i t y f o r c l a i m a n t ' s c o n d i t i o n s . Dr. N o r t o n , 
SAIF's m e d i c a l c o n s u l t a n t o p i n e d t h a t c l a i m a n t ' s w r i s t s c o n d i t i o n s 
w e r e no l o n g e r r e l a t e d t o h e r employment a c t i v i t i e s . 

D r . W a l l e r who p e r f o r m e d s u r g e r y i n F e b r u a r y , 1 9 8 1 , i n d i c a t e d 
t h a t e l e c t r o d i a g n o s t i c s t u d i e s p r i o r t o t h e March, 1980 s u r g e r y 
d e m o n s t r a t e d i m p a i r m e n t o f n e u r a l f u n c t i o n o f t h e m e d i a n n e r v e s i n 
b o t h w r i s t s . He f e l t i t r e a s o n a b l e t o assume t h a t t h e b i l a t e r a l 
m e d i a n n e r v e d y s f u n c t i o n c o n t i n u e d t o be r e l a t e d t o c l a i m a n t ' s j o b 
a c t i v i t i e s . From t h e r e c o r d we i n f e r Dr. W a l l e r was unaware o f 
t h e i n c i d e n t i n J u l y , 1980 when c l a i m a n t f e l l o f f o f t h e h o r s e . 

A f t e r t h e f a l l f r o m t h e h o r s e c l a i m a n t was on c r u t c h e s f o r a 
t i m e . L a t e r she had s t r e p t h r o a t w h i c h r e q u i r e d a p e r i o d o f bed 
r e s t . Dr. D e n n i s , n e u r o l o g i s t , m e n t i o n s u l n a r n e u r o p a t h y as a 
p o s s i b l e d i a g n o s i s and w o u l d r e l a t e i t t o p r o l o n g e d bed r e s t . On 
d e p o s i t o n Dr. D e n n i s t e s t i f i e d h i s h i s t o r y was t h a t a f t e r t h e f a l l 
f r o m a h o r s e c l a i m a n t was on c r u t c h e s f o r t h r e e weeks. He f e l t 
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t h a t t h e use of c r u t c h e s c o u l d a g g r a v a t e c a r p a l t u n n e l syndrome. 
He a l s o s t a t e d t h a t both the s h o v e l i n g a c t i v i t y n e c e s s a r y i n 
c a r i n g f o r her h o r s e a s w e l l a s r i d i n g the h o r s e c o u l d e i t h e r 
c a u s e or a g g r a v a t e t h e symptoms. Dr. Dennis t e s t i f i e d he found i t 
d i f f i c u l t t o r e c o n c i l e t h e f a c t c l a i m a n t ' s c o n d i t i o n worsened w i t h 
t h e f a c t she was not w o r k i n g . He c o n c l u d e d her c o n d i t i o n was not 
r e l a t e d t o her former o c c u p a t i o n . 

I n c o n c l u d i n g t h a t S A I F remained r e s p o n s i b l e f o r c l a i m a n t ' s 
b i l a t e r a l w r i s t c o n d i t i o n s t h e R e f e r e e s t a t e d : 

" I am of t h e o p i n i o n t h a t the e v i d e n c e s l i g h t l y 
p r e p o n d e r a t e s t h a t c l a i m a n t ' s c a s e s h o u l d have been 
reopened a s of October 26, 1980 f o r both the r i g h t and 
l e f t c a r p a l t u n n e l problems". 

He found Dr. W a l l e r ' s a n a l y s i s p e r s u a s i v e and remanded t h e 
c l a i m t o S A I F f o r a c c e p t a n c e . We d i s a g r e e . We a r e not p ursuaded 
by Dr. W a l l e r ' s o p i n i o n b e c a u s e he had no h i s t o r y of c l a i m a n t ' s 
f a l l o f f t h e h o r s e nor i n f o r m a t i o n r e l a t i n g t o the i n j u r i e s c a u s e d 
by t h a t f a l l . I n a d d i t i o n , t h e r e i s no e v i d e n c e t h a t Dr. W a l l e r 
was aware of the n a t u r e of c l a i m a n t ' s o t h e r o f f t h e j o b 
a c t i v i t i e s . C o n s i d e r i n g t h a t Dr. W a l l e r based h i s o p i n i o n on an 
i n c o m p l e t e h i s t o r y we f i n d i t i s not s u f f i c i e n t b a s i s t o overcome 
the o p i n i o n s of Dr. D e n n i s and Dr. Norton. Dr. D e n n i s and 
Dr. Norton a r e more p e r s u a s i v e . 

The R e f e r e e found no p e n a l t i e s and a t t o r n e y ' s f e e due. We 
a g r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 19, 1981 i s m o d i f i e d . 

T h a t p o r t i o n of t h e R e f e r e e ' s o r d e r which remanded c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome t o S A I F f o r a c c e p t a n c e i s 
r e v e r s e d . S A I F ' s d e n i a l i s a f f i r m e d . The b a l a n c e of t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 
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JOHN CAMERON, C l a i m a n t WCB 80-11124 
D o u g l a s G r e e n , C l a i m a n t ' s A t t o r n e y March 17, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by t h e Board members en banc. 

The c a r r i e r s e e k s Board r e v i e w o f R e f e r e e M c C u l l o u g h 1 s o r d e r 
w h i c h awarded 30% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y and 
a l l o w e d an a t t o r n e y f e e i n t h e amount o f 25% of i n c r e a s e d compen
s a t i o n . The i s s u e i s whether c l a i m a n t ' s i n j u r i e s s h o u l d be c o n 
s i d e r e d s c h e d u l e d or u n s c h e d u l e d . 

Quoting from t h e R e f e r e e ' s o r d e r , t h e f a c t s of the c a s e a r e 
a s f o l l o w s : 

" C l a i m a n t , age 35, s u f f e r e d m u l t i p l e 
i n j u r i e s a s a r e s u l t o f h i s employment a s a 
m i l l m a n w i t h K a l t M a n u f a c t u r i n g Company on 
October 13, 1978. A p i e c e of p i p e f l e w o f f 
a p r e s s and s t r u c k him on t h e r i g h t s i d e of 
h i s f a c e , knocking him t o t h e ground. He 
s u f f e r e d a m i l d c e r e b r a l c o n t u s i o n and 
f r a c t u r e s of s e v e r a l of the bones on t h e 
r i g h t s i d e o f h i s f a c e . More s e r i o u s l y , he 
s u f f e r e d f r a c t u r e s of the l e f t i l i a c and 
p u b i c bones and the a c e t a b u l u m . T h i s 
o c c u r r e d a s a r e s u l t o f the l e f t femur (the 
upper l e g bone) h a v i n g been d r i v e n through 
the a c etabulum i n t o the p e l v i c a r e a , 
p r o d u c i n g a ' c e n t r a l d i s l o c a t i o n . ' 
C l a i m a n t was h o s p i t a l i z e d f o r over two 
months f o r r e p a i r of t h e i n j u r i e s and f o r 
f o l l o w - u p c o n s e r v a t i v e t r e a t m e n t . " 

The R e f e r e e noted t h a t : " 

"The q u e s t i o n i n t h i s c a s e i s n o t o n l y the 
e x t e n t of c l a i m a n t ' s permanent d i s a b i l i t y , 
but whether i t s h o u l d be u n s c h e d u l e d , 
s c h e d u l e d , or both. The s i g n i f i c a n c e of 
t h i s q u e s t i o n l i e s i n t h e f a c t t h a t t h e 
p r e s e n t law p r o v i d e s t h a t ' s c h e d u l e d ' perma
nent d i s a b i l i t y i s t o be e v a l u a t e d s o l e l y 
on the b a s i s o f l o s s of use or f u n c t i o n , 
whereas 'unscheduled' permament d i s a b i l i t y 
i s e v a l u a t e d based upon l o s s o f e a r n i n g 
c a p a c i t y . L o s s of e a r n i n g c a p a c i t y i n 
c l u d e s c o n s i d e r a t i o n o f r e s i d u a l impairment 
( l o s s of use or f u n c t i o n ) combined w i t h 
s u c h f a c t o r s a s age, e d u c a t i o n , t r a i n i n g , 
and work e x p e r i e n c e . " 

By way of c l a r i f i c a t i o n , w h i l e we speak of an i n j u r y t o t h e 
a c e t a b u l u m , p h y s i o l o g i c a l l y , t h e a c e t a b u l u m i s not a s e p a r a t e 
s t r u c t u r e but i s a l a r g e , rounded c a v i t y made up o f p o r t i o n s o f 
t h e f u s e d _ p u b i s , i s c h i u m and i l i u m bones. The a c e t a b u l u m a r t i c u -
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l a t e s w i t h t h e upper b a l l - s h a p e d " t r o c h a n t e r m a j o r " p o r t i o n o f the 
femur. T o g e t h e r , t h e ac e t a b u l u m and t h e t r o c h a n t e r major make up 
what i s commonly r e f e r r e d t o a s the " h i p j o i n t . " The p u b i s , 
i s c h i u m and i l i u m make up the "os c o x a e " which i s p a r t o f t he 
l a r g e r p e l v i c s t r u c t u r e . 

N o t w i t h s t a n d i n g t h e p h y s i o l o g y o f t h e s e p a r t s , t h e c a r r i e r 
c o n t e n d s t h a t c l a i m a n t ' s i n j u r i e s s h o u l d be c o n s i d e r e d a s c h e d u l e d 
i n j u r y o f t h e l e g . C a r r i e r c i t e s OAR 436-65-550(2) and 
4 3 6 - 6 5 - 6 3 0 ( 2 ) , which p u r p o r t to r a t e i n j u r i e s t o t h e " h i p j o i n t " 
and " p e l v i s " a s s c h e d u l e d i n j u r i e s of t h e l e g . T h e s e a d m i n i s t r a 
t i v e r u l e s were adopted by t h e Workers Compensation Department 
p u r s u a n t t o t h e g r a n t o f a u t h o r i t y under ORS 656.726(3) ( f ) t o 
" p r o v i d e g e n e r a l g u i d e l i n e s f o r the e v a l u a t i o n o f permanent d i s 
a b i l i t i e s i n a c c o r d a n c e w i t h e x i s t i n g law." 

I n t h e o p i n i o n of the Board, i n j u r i e s s u c h a s t h o s e s u s t a i n e d 
by c l a i m a n t i n t h i s c a s e to t he ac e t a b u l u m and o t h e r p o r t i o n s o f 
the, os coxae a r e i n j u r i e s t o u n s c h e d u l e d p o r t i o n s o f t he body. To 
t h e . e x t e n t t h a t t h e Department's a d m i n i s t r a t i v e r u l e s p r o v i d e 
o t h e r w i s e , t h e y a r e i n v a l i d b e c a u s e t h e y c o n f l i c t w i t h e x i s t i n g 
law. OSEA v^ Worker's Compensation Department, 51 Or App 5 5 
( 1 9 8 1 ) . The Board has p r e v i o u s l y d e t e r m i n e d t h a t i n j u r i e s t o t h e 
ac e t a b u l u m or os coxae a r e u n s c h e d u l e d i n j u r i e s . Gunnar D a v i d s o n , 
20 Van N a t t a 234 ( 1 9 7 7 ) ; M i l d r e d Way, 15 Van N a t t a 3 1 ( 1 9 7 5 ) ; c f . 
R o b e r t L a u b e r , 21 Van N a t t a 234 ( 1 9 7 7 ) ; C h e s t e r C l a r k , 31 Van 
N a t t a 10 ( 1 9 8 1 ) ; Don E m r i c h , 27 Van N a t t a 416 ( 1 9 7 9 ) ; H a r o l d 
M i d d l e t o n , 23 Van N a t t a 335 ( 1 9 7 8 ) . I t i s i n s t r u c t i v e t o note 
t h a t one o f t h e Department's e v a l u a t i o n g u i d e l i n e r u l e s s t r u c k 
down i n OSEA v. Worker's Compensation Department was the r u l e 
w h i c h p u r p o r t e d t o c o n s i d e r a s h o u l d e r j o i n t i n j u r y a s a s c h e d u l e d 
i n j u r y o f t h e arm where t h e C o u r t o f A p p e a l s had r u l e d o t h e r w i s e 
i n Audas v. G a l a x i e , 2 Or App 520 ( 1 9 7 0 ) . 

With r e s p e c t t o the e x t e n t of c l a i m a n t ' s d i s a b i l i t y , t h e 
R e f e r e e ' s o r d e r p r o v i d e s : 

"Although some of c l a i m a n t ' s r e s i d u a l s from 
h i s i n j u r i e s a r e i n the s c h e d u l e d l e g a r e a 
( t h e t h i g h and c a l f a t r o p h y and t h e degener
a t i v e changes i n v o l v i n g the f e m o r a l h e a d ) , 
i t i s i m p o s s i b l e i n t h i s c a s e to make any 
r e a s o n a b l e s e p a r a t i o n of t he s c h e d u l e d 
a s p e c t s o f h i s r e s i d u a l d i s a b i l i t y from t h e 
un s c h e d u l e d a s p e c t s . S i n c e h i s i n j u r i e s 
were to uns c h e d u l e d a r e a s and a s i g n i f i c a n t 
p o r t i o n of h i s r e s i d u a l problems i n v o l v e 
u n s c h e d u l e d a r e a s , and s i n c e a l l of h i s 
r e s i d u a l problems a r e a t t r i b u t a b l e t o t h e 
un s c h e d u l e d i n j u r i e s , I t h i n k t h e o n l y 
s e n s i b l e approach i n t h i s c a s e i s t o 
e v a l u a t e h i s o v e r a l l r e s i d u a l permanent 
d i s a b i l i t y based upon t h e l o s s of e a r n i n g 
c a p a c i t y s t a n d a r d . " 

* * * * 

-212-



"Having c o n s i d e r e d a l l o f the e v i d e n c e , I 
c o n c l u d e t h a t c l a i m a n t has s u f f e r e d a l o s s 
of e a r n i n g c a p a c i t y a s a r e s u l t of h i s 
i n j u r y t h a t e n t i t l e d him to an award of 30% 
uns c h e d u l e d permanent p a r t i a l d i s a b i l i t y . " 

N e i t h e r t h e c a r r i e r nor the c l a i m a n t t a k e s i s s u e w i t h the quoted 
p o r t i o n of t h e R e f e r e e ' s o r d e r . T h e r e f o r e , we d e c l i n e t o r e v i e w 
t h e e x t e n t of d i s a b i l i t y and a f f i r m t h e R e f e r e e ' s o r d e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 6, 1981 i s a f f i r m e d . 

RAY D. DEZELLEM, C l a i m a n t WCB 80-10560 
J o n Woodside, C l a i m a n t ' s A t t o r n e y March 17, 1982 
R. M i c h a e l H e a l e y , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The employer s e e k s r e v i e w of R e f e r e e P f e r d n e r ' s o r d e r w h i c h 
awarded c l a i m a n t 96° f o r 30% u n s c h e d u l e d d i s a b i l i t y (low back i n 
j u r y ) , o r d e r e d F i e l d S e r v i c e s D i v i s i o n t o e v a l u a t e c l a i m a n t ' s 
v o c a t i o n a l p o t e n t i a l and p r o v i d e r e h a b i l i t a t i o n c o n s i s t e n t w i t h 
the e v a l u a t i o n , and a l l o w e d an a t t o r n e y f e e o f 25% of the i n 
c r e a s e d award up t o $2,000. 

I n J a n u a r y , 1980 c l a i m a n t , t h e n 23 y e a r s o f age and employed 
a s a m a t e r i a l h a n d l e r i n t h e l a m i n a t i n g department o f U n i t e d Foam 
Company, s u s t a i n e d a low back s t r a i n superimposed upon p r e - e x i s t i n g 
s p o n d y l o l i s t h e s i s . C l a i m a n t was r e l e a s e d t o " l i g h t d u t y , " l i m i t e d 
to l i f t i n g o b j e c t s w e i g h i n g l e s s t h a n 10 pounds, and r e t u r n e d t o 
work t h r e e d a y s a f t e r t h e i n j u r y . On F e b r u a r y 13, c l a i m a n t r e 
c e i v e d a d i s c i p l i n a r y w a r n i n g f o r " t a r d i n e s s and a b s e n t e e i s m . " On 
F e b r u a r y 29, c l a i m a n t compensably r e - i n j u r e d h i s lower back. On 
March 14, c l a i m a n t s u b m i t t e d t o F i e l d S e r v i c e s a w r i t t e n " s e l f -
r e f e r r a l " f o r v o c a t i o n a l a s s i s t a n c e . F i e l d S e r v i c e s t o l d c l a i m a n t 
about a Job F a i r , but made no o t h e r e v a l u a t i o n o f c l a i m a n t and p r o 
v i d e d no o t h e r s e r v i c e s . On June 10, c l a i m a n t was r e l e a s e d a g a i n 
by h i s p h y s i c i a n , w i t h i n s t r u c t i o n s i n i t i a l l y not t o l i f t o b j e c t s 
i n e x c e s s o f 10 pounds. 

From June 18, 1980 through J u l y 7, 1980 c l a i m a n t r e c e i v e d f o u r 
d i s c i p l i n a r y w a r n i n g s , f o r " t a r d i n e s s , " " l i f t i n g o v e r 10 pounds," 
" l e a v i n g work a r e a , " " u r i n a t i n g i n t h e p a r k i n g l o t " and "wearing 
open t o e sh o e s i n v i o l a t i o n o f s a f e t y r u l e s . " C l a i m a n t was g i v e n 
a t h r e e day s u s p e n s i o n f o r r e c e i v i n g f o u r d i s c i p l i n a r y w a r n i n g s i n 
two months, and upon h i s r e t u r n to work on J u l y 11, 1980.he was 
t e r m i n a t e d f o r " u n s a t i s f a c t o r y p e r formance", and "not c a p a b l e o f 
p e r f o r m i n g d u t i e s . " 

Sometime i n the two weeks f o l l o w i n g h i s t e r m i n a t i o n , c l a i m a n t 
t e l e p h o n e d F i e l d S e r v i c e s D i v i s i o n s e e k i n g v o c a t i o n a l a s s i s t a n c e . 
C l a i m a n t ' s c o u n s e l o r a t F i e l d S e r v i c e s t o l d c l a i m a n t he was not 
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e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e b e c a u s e he had been t e r m i n a t e d 
f o r r e a s o n s o t h e r t h a n h i s c o m p e n s a b l e i n j u r y . 

I n November, 1980 a D e t e r m i n a t i o n O r d e r i s s u e d a w a r d i n g t e m 
p o r a r y t o t a l d i s a b i l i t y f o r F e b r u a r y 29, 1980 t h r o u g h J u ne 10, 1980 
and a w a r d i n g 5% u n s c h e d u l e d p e r m a n e n t p a r t i a l d i s a b i l i t y a r i s i n g 
f r o m t h e l o w back i n j u r y . C l a i m a n t r e q u e s t e d a h e a r i n g on t h e 
l e n g t h o f t e m p o r a r y d i s a b i l i t y and e x t e n t o f p e r m a n e n t d i s a b i l i t y . 
A t t h e h e a r i n g c l a i m a n t r a i s e d t h e a d d i t i o n a l i s s u e o f e n t i t l e m e n t 
t o a v o c a t i o n a l r e h a b i l i t a t i o n p r o g r a m . 

I n h i s b r i e f , c l a i m a n t ' s c o u n s e l r e p r e s e n t s t h a t c l a i m a n t i s 
o r soon w i l l be e n r o l l e d i n a v o c a t i o n a l t r a i n i n g p r o g r a m u n d e r t h e 
a u s p i c e s o f t h e F i e l d S e r v i c e s D i v i s i o n . 

The R e f e r e e made a " f i n d i n g " t h a t c l a i m a n t was v o c a t i o n a l l y 
h a n d i c a p p e d , and o r d e r e d t h a t c l a i m a n t r e c e i v e t e m p o r a r y t o t a l d i s 
a b i l i t y p a y m e n t s t o commence when t h e c l a i m a n t becomes "engaged i n 
t h e v o c a t i o n a l r e h a b i l i t a t i o n p r o c e s s . " 

The e m p l o y e r c o n t e n d s t h a t c l a i m a n t was a d e q u a t e l y compen
s a t e d by t h e D e t e r m i n a t i o n O r d e r ' s award o f 5% u n s c h e d u l e d d i s 
a b i l i t y , t h a t c l a i m a n t i s n o t e n t i t l e d t o v o c a t i o n a l a s s i s t a n c e , 
and t h a t i f he i s e l i g i b l e , he i s n o t e n t i t l e d t o t i m e l o s s m e r e l y 
f o r " e n g a g i n g i n t h e v o c a t i o n a l r e h a b i l i t a t i o n p r o c e s s . " C l a i m a n t 
m a i n t a i n s t h a t t h e R e f e r e e c o r r e c t l y d e c i d e d t h e s e i s s u e s . I n 
a d d i t i o n , c l a i m a n t c o n t e n d s t h a t t h e v o c a t i o n a l a s s i s t a n c e i s s u e 
i s now moot. I n t h e c o u r s e o f a r g u i n g and d e c i d i n g t h e v o c a t i o n a l 
a s s i s t a n c e i s s u e , t h e p a r t i e s and t h e R e f e r e e a p p a r e n t l y assumed 
t h a t t h e v o c a t i o n a l a s s i s t a n c e r u l e s a d o p t e d May 5, 1980 g o v e r n e d 
t h i s i s s u e , w h e r e a s i n f a c t c l a i m a n t was i n j u r e d i n J a n u a r y and 
F e b r u a r y , 1980 when t h e v o c a t i o n a l a s s i s t a n c e r u l e s a d o p t e d 
F e b r u a r y , 1978 w e re i n e f f e c t . 

T h e r e f o r e , t h e p r i m a r y i s s u e s a r e ( 1 ) e x t e n t o f d i s a b i l i t y , 
( 2 ) e n t i t l e m e n t t o v o c a t i o n a l a s s i s t a n c e and ( 3 ) e n t i t l e m e n t t o 
t i m e l o s s w h i l e engaged i n t h e v o c a t i o n a l r e h a b i l i t a t i o n p r o c e s s . 
The t w o s u b s i d i a r y i s s u e s r e l a t i n g t o v o c a t i o n a l a s s i s t a n c e a r e 
w h e t h e r t h e v o c a t i o n a l a s s i s t a n c e i s s u e i s moot and w h i c h a d m i n i s 
t r a t i v e r u l e s h e r e g o v e r n e l i g i b i l i t y f o r v o c a t i o n a l a s s i s t a n c e . 

I 

The c l a i m a n t was i n j u r e d and r e i n j u r e d i n J a n u a r y and F e b r u a r y 
o f 1980. The a d m i n i s t r a t i v e r u l e s g o v e r n i n g v o c a t i o n a l r e h a b i l i t a 

t i o n b e n e f i t s w e re amended i n F e b r u a r y , 1978, i n May, 1980 and 
a g a i n i n December, 1 9 8 1 . The p a r t i e s a r g u e d t h e c a s e and a F i e l d 
S e r v i c e s D i v i s i o n e m ployee t e s t i f i e d b a s e d a p p a r e n t l y upon t h e 
p r o v i s i o n s o f t h e May, 1980 v e r s i o n o f t h e a d m i n i s t r a t i v e r u l e s . 

ORS 6 5 6 . 2 0 2 ( 2 ) p r o v i d e s t h a t : 

" E x c e p t as o t h e r w i s e p r o v i d e d by l a w , p a y 
ment o f b e n e f i t s f o r i n j u r i e s o r d e a t h s 
u n d e r ORS 656.001 t o 656.794 s h a l l be c o n 
t i n u e d as a u t h o r i z e d , and i n t h e amounts 
p r o v i d e d f o r , by t h e l a w i n f o r c e a t t h e 
t i m e t h e i n j u r y g i v i n g r i s e t o t h e r i g h t t o 
c o m p e n s a t i o n o c c u r e d . " 
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V o c a t i o n a l a s s i s t a n c e i s a b e n e f i t p r o v i d e d by the Workers 
Compensation Department p u r s u a n t to ORS 656.728. I t f o l l o w s t h a t 
c l a i m a n t ' s e n t i t l e m e n t to v o c a t i o n a l r e h a b i l i t a t i o n a s s i s t a n c e i s 
governed by the Department's a d m i n i s t r a t i v e r u l e s f o r v o c a t i o n a l 
r e h a b i l i t a t i o n b e n e f i t s i n e f f e c t i n J a n u a r y and F e b r u a r y , 1980 
when c l a i m a n t was compensably i n j u r e d , which would be the r u l e s 
adopted i n F e b r u a r y , 1978. 

I I 

ORS 656.295(4) l i m i t s Board r e v i e w t o the t e s t i m o n y and e x h i 
b i t s d e v e l o p e d a t the h e a r i n g b e f o r e the R e f e r e e , and o r a l and 
w r i t t e n argument of the p a r t i e s . A r e p r e s e n t a t i o n of f a c t con
t a i n e d o n l y i n a p a r t y ' s b r i e f s u b m i t t e d t o t h e Board and not 
d e v e l o p e d i n the h e a r i n g r e c o r d cannot be c o n s i d e r e d by the 
B oard. I n t h e a b s e n ce of a p p r o p r i a t e e v i d e n c e , we do not r e a c h 
the mootness i s s u e . 

I l l 

The f o l l o w i n g f a c t o r s tend t o i n d i c a t e a l e s s e r degree of d i s 
a b i l i t y t h a n t h a t awarded by t h e R e f e r e e : the c l a i m a n t ' s age (now 
25 y e a r s ) ; h i s e d u c a t i o n ( g r a d u a t i o n e q u i v a l e n c y d i p l o m a ) ; the 
d e m o n s t r a t e d a b i l i t y t o l e a r n a new s k i l l ( c l a i m a n t completed a 
w e l d i n g c o u r s e ) and the a b s e n c e of e v i d e n c e i n d i c a t i n g impairment 
i n m e n t a l c a p a c i t y or e m o t i o n a l or p s y c h o l o g i c a l s t a b i l i t y . The 
p r i m a r y f a c t o r s t e n d i n g to s u p p o r t the e x t e n t of d i s a b i l i t y found 
by t h e R e f e r e e a r e t h e e x t e n t of impairment t o c l a i m a n t ' s low back 
combined w i t h c l a i m a n t ' s l a c k of any s u b s t a n t i a l work e x p e r i e n c e 
a t o t h e r than heavy manual l a b o r , and the l a c k of o t h e r t r a n s f e r 
a b l e s k i l l s . V i e w i n g the e v i d e n c e a s a whole, and c o n s i d e r i n g OAR 
436-65-600, e t seq, we b e l i e v e t h a t c l a i m a n t i s e n t i t l e d t o an 
award of 48° f o r 15% u n s c h e d u l e d d i s a b i l i t y . 

I V 

The employer c o n t e n d s t h a t c l a i m a n t i s i n e l i g i b l e f o r v o c a 
t i o n a l a s s i s t a n c e , f i r s t , b e c a u s e c l a i m a n t f a i l e d t o make w r i t t e n 
a p p l i c a t i o n f o r such a s s i s t a n c e . The employer c i t e s OAR 
4 3 6 - 6 1 - 1 0 0 ( 3 ) : -

"An i n j u r e d worker who has been r e f e r r e d t o 
the D i v i s i o n a f t e r a d e t e r m i n a t i o n o r d e r 
has been i s s u e d must complete a w r i t t e n 
a p p l i c a t i o n f o r v o c a t i o n a l a s s i s t a n c e . " 

The r u l e employer c i t e s i s found i n the v o c a t i o n a l a s s i s t a n c e r u l e s 
adopted i n May, 1980, but i s not found i n t h e r u l e s i n e f f e c t a t 
t h e time of c l a i m a n t ' s compensable i n j u r y . 

At t h e h e a r i n g , c l a i m a n t ' s F i e l d S e r v i c e s c o u n s e l o r t e s t i f i e d 
t h a t c l a i m a n t was not e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e b e c a u s e of 
OAR 436-61-010, which p r o v i d e s i n p a r t : 

" ( 1 3 ) Workers have no e n t i t l e m e n t t o s e r 
v i c e s under t h e s e r u l e s i f : " 
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" ( c ) They have been r e i n s t a t e d or 
re-employed, but l e a v e f o r r e a s o n s not 
d i r e c t l y c a u s e d by t h e i r compensable 
i n j u r y . " 

A g a i n , t h i s r u l e c a n be found i n the a d m i n i s t r a t i v e r u l e s adopted 
i n May, 1980, but i s not found i n the r u l e s i n e f f e c t a t the time 
c l a i m a n t was i n j u r e d . N e v e r t h e l e s s , i t i s a r e a s o n a b l e i n f e r e n c e 
from t h e 1978 e l i g i b i l i t y r e q u i r e m e n t s ( s e e the d e f i n i t i o n s of a 
" v o c a t i o n a l l y handicapped worker" and a " v o c a t i o n a l l y d i s p l a c e d 
w o rker" i n the 1978 r u l e s ) t h a t a worker d i s c h a r g e d f o r . m i s c o n d u c t 
on t h e j o b would not be e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . 

Our r e v i e w of t h e e v i d e n c e l e a d s t o the c o n c l u s i o n t h a t t h e 
r e a l r e a s o n f o r c l a i m a n t ' s t e r m i n a t i o n from employment w i t h U n i t e d 
Foam was the l i m i t s imposed on c l a i m a n t ' s a b i l i t y t o l i f t o b j e c t s 
i n e x c e s s of 10 pounds r a t h e r than v i o l a t i o n s of company r u l e s . 
C l a i m a n t worked f o r employer f o r s i x months p r i o r to b e i n g i n j u r e d 
and, p r i o r t o t h a t , he had worked f o r the employer f o r a n i n e month 
p e r i o d . During t h a t t i m e , t h e r e was no e v i d e n c e t h a t c l a i m a n t r e 
c e i v e d any d i s c i p l i n a r y w a r n i n g s . I t was o n l y a f t e r c l a i m a n t s u s 
t a i n e d h i s f i r s t compensable i n j u r y t h a t he was c i t e d f o r t a r d i n e s s 
and a b s e n t e e i s m . D u r i n g the time away from work f o l l o w i n g t h e 
F e b r u a r y i n c i d e n t , c l a i m a n t a p p l i e d f o r v o c a t i o n a l a s s i s t a n c e . The 
r e c o r d c o n t a i n s an o f f e r of re-employment from employer c o n c e r n i n g 
c l a i m a n t d a t e d a f t e r c l a i m a n t ' s a p p l i c a t i o n f o r v o c a t i o n a l a s s i s 
t a n c e . That o f f e r l i s t s two j o b s , both of which r e q u i r e d c l a i m a n t 
t o l i f t o b j e c t s i n e x c e s s of 20 pounds. I n f a c t , a f t e r c l a i m a n t 
was r e l e a s e d and r e t u r n e d t o work i n J u n e , 1980 c l a i m a n t ' s j o b d i d 
r e q u i r e him t o o c c a s i o n a l l y l i f t o b j e c t s i n e x c e s s of 10 pounds. 
C l a i m a n t was i s s u e d a d i s c i p l i n a r y w arning f o r l i f t i n g s uch an 
o b j e c t , but c l a i m a n t t e s t i f i e d t h a t h i s s u p e r v i s o r had a s k e d him 
t o do s o . 

The t e r m i n a t i o n n o t i c e l i s t e d a s t he r e a s o n s f o r t e r m i n a t i o n 
" u n s a t i s f a c t o r y performance" and "not c a p a b l e of p e r f o r m i n g 
d u t i e s . " I n the a b s e n ce of any f u r t h e r e x p l a n a t i o n from t h e em
p l o y e r , we i n t e r p r e t t h e s e r e a s o n s a t l e a s t i n l a r g e p a r t t o r e f e r 
t o c l a i m a n t ' s p h y s i c a l i n a b i l i t y t o do a l l the t a s k s r e q u i r e d by 
h i s j o b . 

Based on h i s comments a t the h e a r i n g , t h e R e f e r e e a p p a r e n t l y 
b e l i e v e d t h a t the employer was t r y i n g t o g e t r i d of c l a i m a n t i n 
o r d e r t o a v o i d i t s o b l i g a t i o n t o c l a i m a n t a s a compensably i n j u r e d 
w orker. We r e a c h the same c o n c l u s i o n . 

The R e f e r e e i n h i s o r d e r i n c o r r e c t l y s t a t e d t h a t one i s s u e was 
whether c l a i m a n t was v o c a t i o n a l l y handicapped and e n t i t l e d to a 
f o r m a l v o c a t i o n a l t r a i n i n g program. C l a i m a n t was d e n i e d any v o c a 
t i o n a l a s s i s t a n c e b e c a u s e of t h e c i r c u m s t a n c e s s u r r o u n d i n g h i s 
t e r m i n a t i o n from employment; F i e l d S e r v i c e s d i d not deny a s s i s t a n c e 
b e c a u s e t h e y found c l a i m a n t not t o be v o c a t i o n a l l y h a n d i c a p p e d . 
The employer a r g u e s t h a t the R e f e r e e p r e c i p i t o u s l y d e c i d e d t h e 
i s s u e whether c l a i m a n t i s v o c a t i o n a l l y h a n d i c a p p e d and e n t i t l e d t o 
an a u t h o r i z e d t r a i n i n g program. To the e x t e n t t h a t the R e f e r e e ' s 
o r d e r p u r p o r t s t o make a f i n d i n g t h a t c l a i m a n t i s v o c a t i o n a l l y 
h a n d i c a p p e d , we a g r e e . The m a t t e r s h o u l d be remanded t o F i e l d S e r 
v i c e s f o r an e v a l u a t i o n of c l a i m a n t and a d e t e r m i n a t i o n whether and 
t o what e x t e n t t h e c l a i m a n t i s e l i g i b l e f o r v o c a t i o n a l a s s i s t a n c e . 
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V 

The R e f e r e e o r d e r e d t h a t temporary t o t a l d i s a b i l i t y payments 
t o c l a i m a n t s h o u l d commence "when c l a i m a n t becomes e n r o l l e d and 
a c t i v e l y engaged i n t h e v o c a t i o n a l r e h a b i l i t a t i o n p r o c e s s . " A l l 
v e r s i o n s of t h e v o c a t i o n a l a s s i s t a n c e r u l e s a r e c l e a r t h a t a medi
c a l l y s t a t i o n a r y worker i s not e n t i t l e d to time l o s s payments 
u n l e s s and u n t i l t h e worker i s e n r o l l e d and a c t i v e l y engaged i n an 
a u t h o r i z e d t r a i n i n g program. A worker p a r t i c i p a t i n g i n o t h e r t y p e s 
of v o c a t i o n a l a s s i s t a n c e may not be e n t i t l e d t o such payments. The 
R e f e r e e ' s o r d e r on t h i s p o i n t i s ambiguous, and t o the e x t e n t t h a t 
he i n t e n d e d t o o r d e r time l o s s payments o n l y a f t e r e n r o l l m e n t i n an 
a u t h o r i z e d t r a i n i n g program, t h e o r d e r was u n n e c e s s a r y b e c a u s e 
c l a i m a n t i s e n t i t l e d to such payment a s a m a t t e r of law. 

. ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 29, 1981 i s r e v e r s e d . C l a i m 
a n t i s awarded 96° f o r 15% u n s c h e d u l e d permanent p a r t i a l d i s a b i l 

i t y a r i s i n g from h i s low back i n j u r y . T h i s i s i n l i e u of a l l 
p r i o r awards. C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of the i n c r e a s e d 
award g r a n t e d by t h i s o r d e r over t h a t g r a n t e d by t h e D e t e r m i n a t i o n 
Order f o r s e r v i c e s a t the h e a r i n g s l e v e l . T h i s m a t t e r i s remanded 
to t h e F i e l d S e r v i c e s D i v i s i o n of t h e Workers Compensation D e p a r t 
ment t o d e t e r m i n e whether and t o what e x t e n t c l a i m a n t i s e n t i t l e d 
t o v o c a t i o n a l a s s i s t a n c e . 
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B I L L I E GARDNER, C l a i m a n t 
C a r l o t t a S o r e n s e n , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 80-11276 
March 17, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e F o s t e r ' s o r d e r 
which remanded c l a i m a n t ' s c l a i m f o r a g g r a v a t i o n u n t i l c l o s u r e p u r 
s u a n t t o ORS 656.268 and o r d e r e d i t t o pay c l a i m a n t 25% a s a 
p e n a l t y on a l l m e d i c a l b i l l s due and owing from March 15, 1980 
u n t i l t h e i r d e n i a l i n O c t o b e r , 1980. The R e f e r e e a l s o i n d i c a t e d 
t h e r e was no o b l i g a t i o n on t h e p a r t o f S A I F t o pay c o m p e n s a t i o n 
f o r temporary t o t a l d i s a b i l i t y . 

The S A I F c o n t e n d s t h a t t h e R e f e r e e e r r e d i n t r e a t i n g t h i s cas< 
as an a g g r a v a t i o n a s opposed t o a c l a i m f o r ORS 656.245 b e n e f i t s . 
We a g r e e and modify t h a t o r d e r . The R e f e r e e found t h a t c l a i m a n t 
had n o t proven e n t i t l e m e n t to temporary t o t a l d i s a b i l i t y , y e t 
o r d e r e d S A I F t o a c c e p t the " a g g r a v a t i o n c l a i m " under ORS 656.273. 
We a g r e e the c l a i m a n t has f a i l e d to prove by a p reponderance o f 
e v i d e n c e e n t i t l e m e n t to temporary t o t a l d i s a b i l i t y , but has p r o v e d 
e n t i t l e m e n t to c o n t i n u i n g m e d i c a l s e r v i c e s p u r s u a n t t o ORS 656.245 

We c o n c l u d e t h a t t h e d e n i a l f o r c o n t i n u i n g m e d i c a l r e s p o n s i 
b i l i t y i s s u e d by S A I F i n O c t o b e r , 1980 s h o u l d be r e v e r s e d and t h a t 
c l a i m a n t has proven her e n t i t l e m e n t t o c o n t i n u e d m e d i c a l s e r v i c e s . 
However, we f i n d t h a t t h e s e s e r v i c e s a r e p a l l i a t i v e and not c u r a 
t i v e and t h e r e i s no need f o r c l a i m r e o p e n i n g . 

The R e f e r e e ' s o r d e r d a t e d September 4, 1981 i s m o d i f i e d . The 
d e n i a l o f c o n t i n u i n g r e s p o n s i b i l i t y f o r ORS 656.245 b e n e f i t s i s r e 
v e r s e d and c l a i m a n t ' s m e d i c a l c a r e and t r e a t m e n t i s t h e r e s p o n s i 
b i l i t y o f S A I F . The remainder of the R e f e r e e ' s o r d e r d e a l i n g w i t h 

p e n a l t i e s and a t t o r n e y f e e s i s a f f i r m e d . C l a i m a n t ' s a t t o r n e y i s 
awarded $250 a s and f o r a r e a s o n a b l e a t t o r n e y ' s f e e , p a y a b l e by 
S A I F . 

ORDER 
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A V I S L . HANKS, C l a i m a n t WCB 80-02460 
R o b e r t U d z i e l a , C l a i m a n t ' s A t t o r n e y March 17, 1982 
Pa u l R o e s s , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e B a k e r ' s 
o r d e r which r e v e r s e d i t s d e n i a l of a g g r a v a t i o n and remanded 
c l a i m a n t ' s c l a i m t o i t f o r a c c e p t a n c e and compensation f o r 
temporary t o t a l d i s a b i l i t y from March 7, 1980 through A p r i l 17, 
1980. The s o l e i s s u e i s c o m p e n s a b i l i t y . 

C l a i m a n t was employed a s a n u r s e s a i d e when she s u s t a i n e d two 
l i f t i n g i n j u r i e s , the f i r s t o c c u r r i n g i n A p r i l , 1977 and the 
s e c o n d i n May, 1977. C l a i m a n t f i r s t i n j u r e d her back i n 1975 and 
was h o s p i t a l i z e d on s e v e r a l o c c a s i o n s p r i o r to 1977 f o r c o n t i n u i n g 
back p a i n . Dr. C h a r l e s L i n d s a y d i a g n o s e d the c l a i m a n t ' s c o n d i t i o n 
f o l l o w i n g t he 1977 i n j u r i e s a s "Acute, r e c u r r e n t l u m b o s a c r a l s t r a i n 
w i t h m e c h a n i c a l low back p a i n problem, p r o b a b l e a c u t e h e r n i a t e d 
i n t e r v e r t e b r a l d i s c syndrome." C h r o n i c d e g e n e r a t i v e d i s c d i s e a s e 
w i t h n a r r o w i n g of the L4-5 d i s c s p a c e was found. A b i l a t e r a l 
p a r t i a l laminectomy L4 w i t h removal o f m i d l i n e L4-5 d i s c and 
d e c o m p r e s s i o n of the L5 n e r v e r o o t s b i l a t e r a l l y was performed on 
June 13, 1977 by Dr. G e r h a r d G r i e s e r . 

The c l a i m was c l o s e d by a March 3, 1978 D e t e r m i n a t i o n Order 
w h i c h awarded c l a i m a n t 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l 
i t y . A s t i p u l a t e d o r d e r of J a n u a r y 10, 1979 reopened the c l a i m 
f o r v o c a t i o n a l r e h a b i l i t a t i o n and compensation' f o r temporary t o t a l 
d i s a b i l i t y commencing J u l y 15, 1978. The December 28, 1977 r e p o r t 
o f Dr. G r i e s e r recommending c l a i m c l o s u r e i s the l a s t m e d i c a l r e 
p o r t i n the r e c o r d u n t i l 1980, when c l a i m a n t ' s a t t o r n e y s u b m i t t e d 
a l e t t e r r e q u e s t i n g t h a t the c l a i m be reopened on the b a s i s of 
a g g r a v a t i o n . 

Dr. L i n d s a y , i n h i s A p r i l 10, 1980 r e p o r t , r e l a t e s t h a t the 
c l a i m a n t s u f f e r e d an e x a c e r b a t i o n o f s e v e r e a c u t e and c h r o n i c 
r e c u r r e n t m e c h a n i c a l low back p a i n . He n o t e s t h a t t h e c l a i m a n t 
was working i n the y a r d on F e b r u a r y 23, 1980, bent o v e r t o p u l l a 
p i e c e of w i r e out of the ground, p u l l e d h a r d , and f e l t l i k e some
t h i n g " s l i p p e d or went wrong" i n her back. C l a i m a n t e x p e r i e n c e d 
r e c u r r e n t back p a i n problems s i n c e the i n c i d e n t . The d i a g n o s i s 
was "Acute and c h r o n i c r e c u r r e n t h e r n i a t e d i n t e r v e r t e b r a l d i s c 
syndrome w i t h c h r o n i c m e c h a n i c a l low back p a i n syndrome." On J u l y 
1, 1980 c l a i m a n t underwent a laminectomy, L4-5, complete on t h e 
r i g h t w i t h L4 t o the sacrum f u s i o n , l a t e r a l mass. 

T h i s c a s e i n v o l v e s t h e q u e s t i o n o f whether t h e r e i s a c a u s a l 
c o n n e c t i o n between c l a i m a n t ' s i n d u s t r i a l i n j u r y s u s t a i n e d i n 1977 
and r e s u l t i n g s u r g e r y n e c e s s i t a t e d by t h a t i n j u r y , and a s u b s e q u e n t 
o p e r a t i o n to r e p a i r a low back When t h e r e has been an i n c i d e n t 
o c c u r r i n g o f f the j o b which c o u l d be d e s c r i b e d a s an i n t e r v e n i n g 
i n c i d e n t . I t s r e s o l u t i o n t h e r e f o r e depends on the c l a i m a n t e s t a b 
l i s h i n g t h a t t h e 1977 i n j u r y was a m a t e r i a l c o n t r i b u t i n g c a u s e of 
the c l a i m a n t ' s worsened c o n d i t i o n . G r a b l e v. Weyerhaeuser, 291 Or 
387 (1981) . • 
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The m e d i c a l e v i d e n c e i n t h i s c a s e i s somewhat e q u i v o c a l . I n 
h i s May 15, 1980 l e t t e r , Dr. B e r t s t a t e s : 

"Her c u r r e n t problems a r e r e l a t e d t o a 
complex group of o c c u r r e n c e s . I f e e l t h a t 
a p r e v i o u s laminectomy and a problem w i t h 
her L4-5 d i s c space a r e d i r e c t l y c a u s i n g a 
g r e a t d e a l of her c u r r e n t problems. I t h i n k 
the p u l l i n g something o u t of the ground h i s 
t o r y she gave was an i n c i t i n g e v e n t t h a t 
a g g r a v a t e d p r e - e x i s t i n g c o n d i t i o n s . I f e e l 
her c u r r e n t problems go back to a t l e a s t 
1975 and her i n j u r y o f 1977 was o n l y an 
a g g r a v a t i o n t o the b a s i c problem of 1975." 
(Emphasis added.) 

Dr. B e r t h a s termed the w i r e - p u l l i n g i n c i d e n t both a new i n j u r y 
and an a g g r a v a t i o n . I t i s d i f f i c u l t to d e t e r m i n e whether he i s 
g i v i n g a m e d i c a l or l e g a l o p i n i o n . 

I n h i s November 17, 1980 l e t t e r , Dr. B e r t s t a t e s t h a t t h e 
w i r e - p u l l i n g i n c i d e n t was an " a g g r a v a t i n g f a c t o r p r e c i p i t a t i n g t h e 
n e c e s s i t y f o r s u r g e r y i n J u l y . " 

Dr. B e r t was deposed on December 3, 1980. The f o l l o w i n g 
exchange took p l a c e : 

"Q. Y e s : With r e g a r d t o t he c a u s a l r e l a 
t i o n s h i p between her o r i g i n a l s u r g e r y by 
Dr. G r e i s e r and her p r e s e n t most r e c e n t 
s u r g e r y by y o u r s e l f , c a n you g i v e us your 

i o p i n i o n , based on a r e a s o n a b l e m e d i c a l 
p r o b a b i l i t y , a s to the c a u s a l r e l a t i o n s h i p 
between t h o s e two? 

A. I f e e l t h a t t h e r e i s a d i r e c t r e l a t i o n 
s h i p between her i n i t i a l back problem and 
subsequent s u r g e r y by Dr. G r e i s e r and her 
p r e s e n t problem. I f e e l t h a t she had n e r v e 
r o o t s c a r s i n her back from the s u r g e r y and 
a s w e l l a s m e c h a n i c a l i n s t a b i l i t y , a s w e l l 
a s a Laminectomy which n e c e s s i t a t e d t h e 
p r e s e n t s u r g e r y which she had t h i s summer, 
namely a lumbar f u s i o n . 

Q. Do you f e e l t h a t the. l i f t i n g i n c i d e n t 
and h i s t o r y t h a t she d e s c r i b e d t o you a s 
o c c u r r i n g a t home t h i s summer c o n t r i b u t e d 
t o t h e o n s e t of her symptoms of t h i s most 
r e c e n t time when you d i d the s u r g e r y ? 

A. Y e s , I f e e l i t was a c o n t r i b u t i n g 
f a c t o r . But to put i t i n p e r s p e c t i v e , I 
f e e l when t h e back i s u n s t a b l e , any i n c i 
d e n t , and i t c a n be a minor one, i t can 
c o n t r i b u t e t o t h e problem. 
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Q. So, a r e you s a y i n g t h i s i s a s i t u a t i o n 
where t h e r e a r e m u l t i p l e c o n c u r r e n t c a u s e s 
o p e r a t i n g s i m u l t a n e o u s l y ? 

A. I b e l i e v e t h a t t h e p r i m a r y c a u s e of t h e 
problem s t i l l i s i n j u r y and s u r g e r y to her 
back. But I do t h i n k t h e r e a r e m u l t i p l e 
e x a c e r b a t i n g e v e n t s t h a t o c c u r r e d i n her 
c a s e , y e s . " 

The v a r i o u s r e p o r t s and o p i n i o n s of Dr. B e r t c o u l d most l i k e l y 
be b e s t summarized by s a y i n g t h a t he f e e l s t h a t the c l a i m a n t ' s c u r 
r e n t problems a r e a r e s u l t o f the c o m b i n a t i o n o f the 1975 i n j u r y , 
t h e 1977 i n j u r y and r e s u l t i n g s u r g e r y , and to some e x t e n t , the 1980 
w i r e - p u l l i n g i n c i d e n t . H i s October 7, 1980 l e t t e r terms t h e w i r e 

- i n c i d e n t a s o n l y an a g g r a v a t i n g e v e n t r a t h e r t h a n the c a u s e of the 
s u r g e r y . He i s more c l e a r i n h i s d e p o s i t i o n where he r e l a t e s t h a t 
t h e p r i m a r y c a u s e o f the problem i s the i n j u r y and r e s u l t i n g 
s u r g e r y t o her back. T h i s seems to be adequate t o meet t h e t e s t 
e s t a b l i s h e d by the Supreme C o u r t i n G r a b l e and a p p l i e d by t h e 
C o u r t o f A p p e a l s on remand, G r a b l e v.Weyerhaeuser, 55 Or App 627 
( 1 9 8 2 ) , but o n l y by the n a r r o w e s t of mar g i n s . 

The R e f e r e e ' s o r d e r d a t e d J u l y 2, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $400 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by S A I F . 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e Wolf's o r d e r w h i c h 
a f f i r m e d t h e d e n i a l of compensation o f c l a i m a n t ' s m y o c a r d i a l 
i n f a r c t i o n . 

We a f f i r m and adopt w i t h an a d d i t i o n a l comment. C l a i m a n t 
r a i s e s t h e i s s u e on a p p e a l of the a d m i s s i b i l i t y of Dr. B u l l a r d ' s 
r e p o r t s , E x h i b i t s 12 and 15. Dr.. B u l l a r d i s a c l i n i c a l p s y c h o l o 
g i s t ; h i s f i e l d o f e x p e r t i s e i s p s y c h o l o g i c a l problems. On t he 
i s s u e of m e d i c a l c a u s a t i o n of a m y o c a r d i a l i n f a r c t i o n a l l e g e d l y 
a r i s i n g from s t r e s s , Dr. B u l l a r d ' s t e n d e r e d o p i n i o n i s beyond the 
scope of h i s e x p e r t i s e . The R e f e r e e c o r r e c t l y d e c l i n e d t o admit 
or r e l y on Dr. B u l l a r d ' s r e p o r t s . 

The R e f e r e e ' s o r d e r d a t e d September 17, 1981 i s a f f i r m e d . 

ORDER 

,/ JOHN J . KELLY, C l a i m a n t 
G a r y K. J e n s e n , C l a i m a n t ' s A t t o r n e y 
R i c h a r d L a n g , D e f e n s e A t t o r n e y 

WCB 80-01608 
March 17, 1982 
O r d e r on Re v i e w 

ORDER 
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CLINTON LAMB, C l a i m a n t WCB 80-02549 
INTER-CABLE U T I L I T I E S , INC., E m p l o y e r WCB 80-08298 
K e i t h Boyd, A t t o r n e y O r d e r on R e v i e w 
R. M i c h a e l H e a l e y , A t t o r n e y March 17, 1982 
M i c h a e l C h e l l i s , A t t o r n e y 
Don W i l s o n , A t t o r n e y 
Reviewed b y Board members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e Danner's 
o r d e r w h i c h (1) found I n t e r - C a b l e U t i l i t i e s t o be a c o m p l y i n g em
p l o y e r on t h e d a t e of t h e c l a i m a n t ' s i n j u r y h e r e i n ; (2) found S A I F 
t o be t h e r e s p o n s i b l e c a r r i e r ; (3) remanded the c l a i m t o S A I F a s a 
compensable c l a i m ; (4) o r d e r e d S A I F t o repay Employee B e n e f i t s 
I n s u r a n c e Company(EBI) the sums expended by E B I p u r s u a n t t o an 
Order D e s i g n a t i n g P a y i n g Agent; (5) a f f i r m e d E B I ' s d e n i a l o f 
r e s p o n s i b i l i t y and (6) a l l o w e d c l a i m a n t ' s a t t o r n e y $500 f o r the 
a t t o r n e y ' s s e r v i c e s a t t h e h e a r i n g , t h e a t t o r n e y f e e t o be p a i d by 
S A I F i n a d d i t i o n t o c o mpensation b e n e f i t s . 

We a f f i r m and adopt t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g 
comments. 

On J a n u a r y 25, 1980 c l a i m a n t s u s t a i n e d a compensable i n j u r y 
w h i l e i n the employ o f I n t e r - C a b l e U t i l i t i e s (ICU) whose p u t a t i v e 
c a r r i e r was S A I F . ICU was a s u b c o n t r a c t o r of Consumers Power, 
I n c . , whose c a r r i e r was E B I . S A I F c o n t e n d s t h a t i t e f f e c t i v e l y 
t e r m i n a t e d c o v e r a g e of ICU p r i o r t o t h e d a t e of c l a i m a n t ' s i n j u r y , 
and a r g u e s t h a t t h e R e f e r e e e r r e d i n a p p l y i n g the d o c t r i n e of 
e q u i t a b l e e s t o p p e l t o r e a c h a d i f f e r e n t r e s u l t . 

P r i o r t o December 30, 1979, S A I F was c l e a r l y I CU's c a r r i e r . 
On November 30, 1979 S A I F m a i l e d by r e g u l a r m a i l an "advance 
n o t i c e of t e r m i n a t i o n " t h e purpose of which was t o i n f o r m ICU t h a t 
u n l e s s ICU p a i d a $15 r e n e w a l f e e by December 30, 1979 w o r k e r ' s 
c o m pensation i n s u r a n c e c o v e r a g e would t e r m i n a t e a s of t h a t d a t e . 
ICU r e c e i v e d t h a t l e t t e r , but due t o i n t e r n a l d i s o r g a n i z a t i o n , i t 
was not opened and r e a d u n t i l sometime i n F e b r u a r y . I n the mean
ti m e , on J a n u a r y 9, 1980, S A I F , by c e r t i f i e d m a i l , s e n t a n o t h e r 
n o t i c e t o ICU demanding a c a s h d e p o s i t of $5,500 w i t h i n 30 d a y s or 
"... your w o r k e r ' s c o mpensation i n s u r a n c e c o v e r a g e w i l l be c a n 
c e l e d by d e f a u l t e f f e c t i v e m i d n i g h t F e b r u a r y 8, 1980." 

A f t e r c l a i m a n t s u s t a i n e d h i s i n j u r y on J a n u a r y 25, ICU d i s 
c o v e r e d t h a t , i n f a c t , S A I F c l a i m e d t h a t c o v e r a g e had t e r m i n a t e d 
on December 30, 1979 a s per the f i r s t l e t t e r m a i l e d t o ICU. ICU 
i m m e d i a t e l y c e a s e d a l l work u n t i l i t was a b l e to make the $5,500 
premium payment t o S A I F on or about F e b r u a r y 13, 1980. 

Consumers Power, I n c . and i t s c a r r i e r a r e p a r t i e s t o the p r o 
c e e d i n g b e c a u s e of t h e i r p o t e n t i a l l i a b i l i t y under ORS 656.029 
w h i c h p r o v i d e s t h a t , under c e r t a i n c i r c u m s t a n c e s , a prime c o n t r a c 
t o r may be r e s p o n s i b l e f o r i n j u r i e s s u s t a i n e d by employees of 
s u b c o n t r a c t o r s . 
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The R e f e r e e , i n d e c i d i n g a g a i n s t S A I F , r e a s o n e d t h a t t h e doc
t r i n e of e q u i t a b l e e s t o p p e l was a p p l i c a b l e , and t h a t ICU j u s t i f i 
a b l y r e l i e d t o i t s d e t r i m e n t on S A I F ' s J a n u a r y 9 l e t t e r which 
r e p r e s e n t e d t h a t ICU was c o v e r e d u n t i l F e b r u a r y 9, 1980. 

S A I F a r g u e s t h a t i t i s a S t a t e agency and t h a t e q u i t a b l e 
e s t o p p e l c a n n o t be a s s e r t e d a g a i n s t a S t a t e agency, a t l e a s t t o 
the e x t e n t t h a t t h e agency i s e x e r c i s i n g a "governmental" ( a s 
opposed t o a " p r o p r i e t a r y " ) f u n c t i o n . S A I F c i t e s Rhode v. S t a t e 
I n d u s t r i a l A c c i d e n t Commission ( S I A C ) , 108 Or 426 (1923) i n which 
the C o u r t r e a s o n e d t h a t the w o r k e r ' s compensation law was e n a c t e d 
under t h e p o l i c e power of the S t a t e , and t h a t t h e r e f o r e SIAC was 
a c t i n g i n a governmental c a p a c i t y . The C o u r t f u r t h e r s a i d t h a t 
e q u i t a b l e e s t o p p e l c o u l d not be a s s e r t e d a g a i n s t t h e S t a t e a c t i n g 
i n a g o v e r n m e n t a l c a p a c i t y b e c a u se of the p u b l i c p o l i c y of p r e 
v e n t i n g l o s s to t h e S t a t e through t h e n e g l i g e n c e of i t s p u b l i c 
o f f i c e r s . The S A I F C o r p o r a t i o n a r g u e s t h a t i t s t a n d s i n the s h o e s 
of S I A C , and i t c a n n o t be estopped by the a c t s of i t s employees. 

S A I F may have a t one p o i n t s t o o d i n the shoes of SIAC. How
e v e r , t h e numerous amendments to Oregon's w o r k e r s compensation 
l a w s s i n c e 1965 and e s p e c i a l l y t h o s e adopted a s Oregon Laws 1979, 
ch 829 had a s a common denominator t h e n o t i o n t h a t S A I F would 
c e a s e to be a pure S t a t e agency and i n s t e a d become a p u b l i c c o r p o 
r a t i o n . See e s p e c i a l l y s e c t i o n s 2 and 5. We c o n c l u d e t h a t a t 
l e a s t i n i t s c a p a c i t y a s an i n s u r e r f o r t he employer i n t h i s c a s e , 
the S A I F C o r p o r a t i o n was not a c t i n g a s a S t a t e agency. We t h e r e 
f o r e f i n d S A I F ' s r e l i a n c e on the Rhode c a s e to be i n a p p o s i t e . 

T u r n i n g to t he q u e s t i o n whether the e l e m e n t s of e s t o p p e l a r e 
p r e s e n t h e r e , we a r e s a t i s f i e d t h a t a t the time of the i n j u r y on 
J a n u a r y 25, 19 80, ICU r e a s o n a b l y b e l i e v e d t h a t S A I F was p r o v i d i n q 
w o r k e r ' s compensation c o v e r a g e . S A I F i n s i s t s t h a t t h e r e a l r e a s o n 
ICU d i d n o t pay t i m e l y t h e sums then due was the f i n a n c i a l i n a b i l 
i t y t o do s o , r a t h e r t h a n t h e r e p r e s e n t a t i o n s made i n the J a n u a r y 9 
l e t t e r . T h a t c o n t e n t i o n o v e r l o o k s t h e o t h e r o p t i o n a v a i l a b l e t o 
ICU, t h e one t h a t they e x e r c i s e d when ICU u l t i m a t e l y d i d f i n d out 
t h a t t h e y l a c k e d c o v e r a g e : i t c e a s e d working, t h e r e b y o b v i a t i n g t h e 
r i s k o f i n j u r y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 30, 1981 i s a f f i r m e d . 
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GREGORY L . McCONNELL, C l a i m a n t 
B i l l B a i l e y , C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 81-03735 
March 17, 1982 
O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The c l a i m a n t s e e k s Board r e v i e w of R e f e r e e N e a l ' s o r d e r w h i c h 
g r a n t e d c l a i m a n t an award of 16° f o r 5% u n s c h e d u l e d low back 
d i s a b i l i t y . C l a i m a n t c o n t e n d s t h a t t h e award i s i n a d e q u a t e . 

The f a c t s a s r e c i t e d by t he R e f e r e e a r e adopted a s our own, 
but we modify her c o n c l u s i o n . Based on t h e r e p o r t of Dr. S t o r i n o , 
and u t i l i z i n g t h e g u i d e l i n e s s e t f o r t h i n Workers Compensation 
Department A d m i n i s t r a t i v e R u l e s 436-65-600, e t s e q , we f i n d t h a t 
c l a i m a n t i s e n t i t l e d t o an award of 32° f o r 10% u n s c h e d u l e d 
permanent p a r t i a l d i s a b i l i t y t o compensate him f o r h i s l o s s of 
wage e a r n i n g c a p a c i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 8, 1981 i s m o d i f i e d . C l a i m a n t 
i s h ereby g r a n t e d an award of 32° f o r 10% u n s c h e d u l e d low back d i s 
a b i l i t y . T h i s award i s i n l i e u of a l l p r i o r awards. C l a i m a n t ' s 
a t t o r n e y i s g r a n t e d , a s and f o r a r e a s o n a b l e a t t o r n e y ' s f e e , 25% 
of t h e award g r a n t e d by t h i s o r d e r not t o e x c e e d the sum of $3,000. 

MARY E . MEADOWS, C l a i m a n t WCB 81-02192 & 81 - 0 2 1 9 3 
E l d e n R o s e n t h a l , C l a i m a n t ' s A t t o r n e y March 17, 1982 
W i l l i a m T h o t n l i n s o n , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
G e o r g e Goodman, D e f e n s e A t t o r n e y 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The employer s e e k s Board r e v i e w of R e f e r e e Mulder's o r d e r 
which g r a n t e d c l a i m a n t an award o f 22.5° f o r 15% l o s s o f t he r i g h t 
f o r e a r m . The D e t e r m i n a t i o n Order of May 8, 1981 g r a n t e d c l a i m a n t 
no award o f permanent p a r t i a l d i s a b i l i t y and i t i s t h e e m p l o y e r ' s 
c o n t e n t i o n t h a t t h e D e t e r m i n a t i o n Order s h o u l d be a f f i r m e d . 

C l a i m a n t was employed a s a n u r s e s a i d e commencing on March 4, 
1980 and two days l a t e r s u f f e r e d a compensable i n d u s t r i a l i n j u r y 
when she grabbed a r a i l and heard a snap i n her r i g h t w r i s t . On 
A p r i l 26, 1980 Dr. D u c k l e r d i a g n o s e d t e n o s y n o v i t i s of the r i g h t 
w r i s t but f e l t t h e r e would be no permanent d i s a b i l i t y . C l a i m a n t 
was r e l e a s e d t o r e t u r n t o her r e g u l a r work on May 19, 1980. On 
J u l y 15, 1980 Dr. D u c k l e r r e p o r t e d c l a i m a n t had c o n t i n u e d h a v i n g 
p a i n i n her w r i s t but t h e r e was no permanent i n j u r y . S u b s e q u e n t l y 
he r e p o r t e d t h e r e was "no l o s s o f f u n c t i o n . " 

On J u l y 30, 1980 c l a i m a n t f e l l and i n j u r e d her r i g h t s h o u l d e r 
and w r i s t and s u f f e r e d a headache. C l a i m a n t f i l e d a new c l a i m 
With a new employer. C l a i m a n t t e s t i f i e d t h a t her w r i s t c o n d i t i o n 
a f t e r t h e J u l y 30, 1980 i n j u r y remained t h e same a s i t was b e f o r e 
the i n j u r y . 
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The R e f e r e e found c l a i m a n t ' s t e s t i m o n y c a n d i d and c r e d i b l e and 
c o n c l u d e d t h a t she had s u f f e r e d permanent l o s s o f f u n c t i o n and 
g r a n t e d her 15% l o s s of t h e r i g h t f o r e a r m . We r e v e r s e . 

The Board i n O l i v e B. Lyons, 33 Van N a t t a 188 ( 1 9 8 1 ) , found 
t h a t t h e R e f e r e e g r a n t e d c l a i m a n t a s c h e d u l e d award based on her 
c r e d i b l e t e s t i m o n y r e g a r d i n g her l i m i t a t i o n s . The Board c o n c l u d e d 
t h a t c r e d i b l e t e s t i m o n y o f the c l a i m a n t was i n s u f f i c i e n t grounds 
f o r g r a n t i n g an award when t h e m e d i c a l e v i d e n c e documented t h e r e 
was no permanent impairment and no l o s s of f u n c t i o n . We f i n d t h e 
c a s e a t bar on p o i n t w i t h the above c i t a t i o n . 

A l l o f t h e m e d i c a l e v i d e n c e from Dr. D u c k l e r i n d i c a t e s no l o s s 
of f u n c t i o n and no permanent impairment a r i s i n g out of the i n d u s 
t r i a l i n j u r y . The o n l y f i n d i n g s t a t e d by the d o c t o r was c l a i m a n t ' s 
c o n t i n u i n g c o m p l a i n t s of p a i n . However, t h e r e i s no p r o o f t h a t 
t h i s p a i n i s , i n and of i t s e l f , d i s a b l i n g . T h e r e f o r e , we c o n c l u d e 
t h a t c l a i m a n t has f a i l e d t o prove by a preponderance of t h e e v i 
dence any e n t i t l e m e n t to an award f o r l o s s of f u n c t i o n of her r i g h t 
f o r e a r m . 

The R e f e r e e ' s o r d e r d a t e d J u l y 22, 1981 i s r e v e r s e d . The 
D e t e r m i n a t i o n Order of May 8. 1981 i s r e i n s t a t e d and a f f i r m e d . 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

The employer, S c o t t y ' s A u c t i o n , s e e k s Board r e v i e w o f R e f e r e e 
F o s t e r ' s o r d e r which d e c l a r e d employer t o be a noncomplying em
p l o y e r and c l a i m a n t t o be a s u b j e c t employee on t h e d a t e o f the 
i n j u r y . The R e f e r e e f u r t h e r found t h a t c l a i m a n t s u s t a i n e d a com
p e n s a b l e i n j u r y w h i l e working f o r the employer and remanded the 
m a t t e r t o t h e S A I F C o r p o r a t i o n f o r payment o f compensation, and 
a l l o w e d c l a i m a n t ' s c o u n s e l an a t t o r n e y f e e o f $1,000 t o be 
a s s e s s e d a g a i n s t employer a s a c l a i m c o s t . 

The S A I F C o r p o r a t i o n and the Department of J u s t i c e e l e c t e d n o t 
t o be p r e s e n t a t t h e h e a r i n g . The employer was r e p r e s e n t e d by i n 
dependent c o u n s e l . 

E x c e p t f o r one p a r t o f t h e R e f e r e e ' s o r d e r noted below, we 
a f f i r m and adopt t h e R e f e r e e ' s o r d e r w i t h t h e f o l l o w i n g comments. 

Employer c o n t e n d s t h a t no employer-employee r e l a t i o n s h i p ex
i s t e d on the day of t h e i n j u r y , t h a t c l a i m a n t f a i l e d t o f i l e t i m e l y 
n o t i c e o f h i s c l a i m w i t h t h e employer, and t h a t c l a i m a n t f a i l e d t o 
f i l e a t i m e l y r e q u e s t f o r a h e a r i n g f o l l o w i n g S A I F ' s w r i t t e n 
d e n i a l . 

ORDER 

RICHARD D. R E I T Z , C l a i m a n t 
E v o h l Mai agon, C l a i m a n t ' s A t t o r n e y 
G a r y A l l e n , A t t o r n e y 

WCB 81-02533 
March 17, 1982 
O r d e r on R e v i e w 
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On J a n u a r y 20, 1981 c l a i m a n t ' s hand was s t r u c k by t h e c r a n k 
h a n d l e o f the l i d t o a l a r g e t r a s h dump box a t t h e e m p l o y e r ' s work 
s i t e . On J a n u a r y 18, 1981 c l a i m a n t had approached t h e managers o f 
S c o t t y ' s A u c t i o n s e e k i n g t o t r a d e c e r t a i n i t e m s f o r a t e l e v i s i o n . 
I n t h e c o u r s e o f t h e b a r g a i n i n g , c l a i m a n t a s k e d about t h e p o s s i b i l 
i t y of employment a t S c o t t y ' s . From then on, t h e e v i d e n c e i s c o n 
f l i c t i n g a s t o whether c l a i m a n t was employed a t a l l and i f so 

-whether he commenced work sometime a f t e r t h e day of i n j u r y . R e s o
l u t i o n o f t h e s e i s s u e s r e q u i r e d an a s s e s s m e n t o f t h e c r e d i b i l i t y 
o f a number o f w i t n e s s e s . S u f f i c e t o s a y t h a t the R e f e r e e r e 
s o l v e d t h e c o n f l i c t i n f a v o r o f t h e c l a i m a n t and on t h i s r e c o r d we 
s e e no r e a s o n t o r e a c h a d i f f e r e n t r e s u l t . Buckner v. Kennedy's 
R i d i n g Academy, 18 Or App 516 ( 1 9 8 1 ) . 

C l a i m a n t informed employer o f the i n j u r y s u s t a i n e d on J a n u a r y 
20, 1981 w i t h i n m inutes t h e r e a f t e r . At the e m p l o y e r ' s b e h e s t , the 
f i r e department was c a l l e d and c l a i m a n t was t r a n s p o r t e d to the 
h o s p i t a l . However, c l a i m a n t d i d not submit a form 801 u n t i l March 
23, 1981. T h e r e f o r e , employer co n t e n d s t h a t c l a i m a n t f a i l e d t o 
comply w i t h ORS 656.265(1) and ( 2 ) , which r e q u i r e a w r i t t e n n o t i c e 
to t h e employer w i t h i n 30 days of an a c c i d e n t r e s u l t i n g i n i n j u r y 
or d e a t h . However, s u b s e c t i o n (3) of t h a t same s t a t u t e p r o v i d e s 
t h a t a c l a i m i s n o t b a r r e d i f the emloyer had a c t u a l knowledge of 
t h e i n j u r y . Here, i t i s u n c o n t r o v e r t e d and we f i n d t h a t the 
employer had a c t u a l and immediate knowledge of c l a i m a n t ' s i n j u r y . 

C l a i m a n t r e q u e s t e d a h e a r i n g on March 23, 1981 on the i s s u e , 
among o t h e r s , o f a "de f a c t o d e n i a l " of b e n e f i t s . S A I F ' s w r i t t e n 
d e n i a l was not i s s u e d u n t i l A p r i l 23, 1981. T h e r e f o r e , employer 
c o n t e n d s t h a t c l a i m a n t f a i l e d to r e q u e s t a h e a r i n g on the i s s u e of 
t h e d e n i e d c l a i m i n a t i m e l y f a s h i o n a s r e q u i r e d by ORS 656.319. 
A p p a r e n t l y a l l p a r t i e s have o v e r l o o k e d t h a t c l a i m a n t ' s c o u n s e l sub
m i t t e d an amended r e q u e s t f o r h e a r i n g on May 5, 1981 i n d i c a t i n g 
" a p p e a l from d e n i a l " a s an i s s u e . We c o n c l u d e t h a t c l a i m a n t t i m e l y 
r e q u e s t e d a h e a r i n g on the i s s u e o f c o m p e n s a b i l i t y . 

But f o r the amended r e q u e s t f o r h e a r i n g s u b m i t t e d a f t e r i s s u 
a nce of t h e w r i t t e n d e n i a l , c l a i m a n t ' s c l a i m may w e l l have been 
b a r r e d . S y p h e r s v. K-W Logging Co., 51 Or App 769 (1981) . To the 
e x t e n t t h a t the second p a r a g r a p h of t h a t p o r t i o n of t h e R e f e r e e ' s 
o r d e r e n t i t l e d " O p i n i o n " s u g g e s t s o t h e r w i s e , we do not adopt i t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 9, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s a l l o w e d t h e sum o f $300 f o r h i s s e r v i c e s b e f o r e 
t h e Board, p a y a b l e by S A I F C o r p o r a t i o n , s u b j e c t t o c l a i m c o s t 
a g a i n s t t h e employer. 
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GERALDINE REYNOLDS, C l a i m a n t WCB 81-0312M 
March 17, 1982 
Own Motion O r d e r on R e c o n s i d e r a t i 

Upon t h e c a r r i e r ' s r e q u e s t f o r r e c o n s i d e r a t i o n o f our p r i o r 
Own Motion Order and upon c a r r i e r ' s r e s p o n s e to the Board's o r d e r 
to show c a u s e , we have c a r e f u l l y r e c o n s i d e r e d t h i s e n t i r e record., 

The Board a d h e r e s to i t s amended Own Motion Order of J a n u a r y 
12, 1982. 

We c o n s t r u e t h e R e f e r e e ' s o r d e r d a t e d June 1, 1981 i n WCB 
Case No. 80-07944 t o have a f f i r m e d the c a r r i e r s d e n i a l of 
c l a i m a n t ' s r e q u e s t f o r t h e lumbar sympathectomy s u r g e r y . We do 
not i n t e r p r e t t h e R e f e r e e ' s o r d e r to deny any and a l l s u r g e r y , a s 
the c a r r i e r c o n t e n d s . We a g r e e t h a t the c a r r i e r was j u s t i f i a b l y 
" s u r p r i s e d " by Dr. B e r s e l l i ' s p e r f o r m a c e of low back s u r g e r y o t h e r 
t h a n t h e c o n t e s t e d lumbar sympathectomy. I t would appear t h a t , by 
p r o c e e d i n g w i t h o u t p r i o r a u t h o r i z a t i o n , Dr. B e r s e l l i v i o l a t e d the 
OAR 436-69-501. We do hot agree t h a t the B e r s e l l i s u r g e r y was not 
something which might r e a s o n a b l y have been a n t i c i p a t e d i n t h i s 
c a s e b e c a u s e a s e a r l y a s J u l y , 1980 Dr. Johnson noted: 

"The p a t i e n t seems t o be t h i n k i n g s e r i o u s l y 
of f u s i o n and c e r t a i n l y i f she had r e l i e f 
w i t h body c a s t i n g , t h i s might w e l l be a 
v a l i d c o n s i d e r a t i o n ! " 

The s u r g e r y Dr. B e r s e l l i performed September 10, 1981 was 
"laminectomy L4-5 & L5-S1; l y s i s o f a d h e s i o n s L5-S1; L4-S1 s p i n a l 
f u s i o n . " 

Dr. B e r s e l l i ' s March 2, 1981 r e p o r t i n d i c a t e s t h e s u r g e r y , 
a l b e i t u n a u t h o r i z e d , has had good r e s u l t s . He s t a t e s : 

" P o s t o p e r a t i v e l y the p a t i e n t has done v e r y 
w e l l i n d e e d . She e s s e n t i a l l y has no back 
p a i n and no l e g p a i n . I t h i n k t h e s u r g e r y 
has been a s u c c e s s and f r a n k l y has improved 
the c o n d i t i o n of t h i s p a t i e n t ' s l i f e 
i mmeasurably." 

We u n d e r s t a n d the c a r r i e r has some c a u s e f o r f r u s t r a t i o n b e c a u s e 
the s p i n a l f u s i o n s u r g e r y was done so c l o s e a f t e r lump sum payment 
of the i n c r e a s e d d i s a b i l i t y g r a n t e d by the R e f e r e e i n WCB Case No. 
80-07944. Although we a g r e e some f r u s t r a t i o n c o u l d o c c u r and 
p r o b a b l y h a s , we do not a g r e e t h a t the c l a i m a n t has been u n j u s t l y 
e n r i c h e d . 

I n sum, we adhere to our p r e v i o u s Own Motion Order a s amended 
J a n u a r y 12, 1982 and add o n l y t h a t the c a r r i e r may have a v a l i d 
r e a s o n t o p u r s u e w i t h the D i r e c t o r of the Workers' Compensation 
Department the m a t t e r o f Dr. B e r s s e l l i ' s p o s s i b l e v i o l a t i o n of OAR 
436-69-501. 

T h i s i s the f i f t h o r d e r we have i s s u e d on t h i s r e q u e s t - f o r 
own motion r e l i e f s i n c e December, 1981. C e r t a i n i s s u e s have been 
c o n s i d e r e d , r e c o n s i d e r e d and r e c o n s i d e r e d a g a i n . I t i s now time 
f o r t h e c a r r i e r to comply w i t h the Board's o r d e r s . 

I T I S SO ORDERED. -227-



THOMAS H. STEWART, C l a i m a n t 
Samuel I m p e r a t i , C l a i m a n t ' s i 
P a u l R o e s s , D e f e n s e A t t o r n e y 

A t t o r n e y 
WCB 80-05207 
March 17, 1982 
O r d e r on R e c o n s i d e r a t i o n 

On F e b r u a r y 24, 1982 t h e Board i s s u e d i t s Order on Review i n 
t h e c a s e o f Thomas H. S t e w a r t , WCB Case No. 80-05207, a f f i r m i n g 
and a d o p t i n g t h e o r d e r of the R e f e r e e . By l e t t e r o f March 5, 1982 
t h e c l a i m a n t , by and through h i s a t t o r n e y , r e q u e s t e d t h e Board t o 
r e c o n s i d e r i t s d e t e r m i n a t i o n . The c o n t e n t i o n i s t h a t t h e Board, 
by a f f i r m i n g and a d o p t i n g t h e R e f e r e e ' s o r d e r , f a i l e d t o c o n s i d e r 
s e v e r a l i s s u e s t h a t t h e c l a i m a n t r a i s e d on c r o s s - a p p e a l . 

A f t e r c o n s i d e r i n g t h i s c o n t e n t i o n , the Board has d e t e r m i n e d 
t h a t e a c h i s s u e t h e c l a i m a n t has contended t h a t the Board d i d not 
a d d r e s s , were f u l l y a d d r e s s e d by the R e f e r e e i n h i s o r d e r . By 
a f f i r m i n g and a d o p t i n g t h a t o r d e r , t h e Board has a l r e a d y e x p r e s s e d 
i t s i n t e n t t o a c c e p t the r e a s o n i n g and c o n c l u s i o n s of the R e f e r e e 
w i t h r e g a r d t o t h o s e i s s u e s . 

The c l a i m a n t ' s r e q u e s t f o r r e c o n s i d e r a t i o n of the B o a r d ' s 
Order on Review d a t e d F e b r u a r y 24, 1982 i s d e n i e d . 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The c a r r i e r s e e k s Board r e v i e w o f R e f e r e e Gemmell's o r d e r 
which awarded c l a i m a n t 20% u n s c h e d u l e d d i s a b i l i t y ( r e s p i r a t o r y 
d i s e a s e ) and a l l o w e d an a t t o r n e y f e e o f 25% o f the i n c r e a s e d com
p e n s a t i o n . The o n l y i s s u e i s t h e e x t e n t of c l a i m a n t ' s permanent 
p a r t i a l d i s a b i l i t y , i f any. 

We adopt t h e R e f e r e e ' s s t a t e m e n t o f t h e f a c t s and by r e f e r 
ence i n c o r p o r a t e them h e r e i n ; however, we c o n c l u d e t h a t c l a i m a n t 
i s e n t i t l e d t o a l e s s e r award o f permanent d i s a b i l i t y . 

We f i n d c l a i m a n t ' s r e s p i r a t o r y impairment t o be i n t h e " m i n i 
mal" r a n g e . A p p l y i n g OAR 436-65-600, e t s e q , c o n s i d e r i n g c l a i m 
a n t ' s age, e d u c a t i o n , work e x p e r i e n c e and o t h e r f a c t o r s , and v i e w 
in g t h e r e c o r d a s a whole, we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d 
to an award o f 32° f o r 10% permanent u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

SUSAN SULLENGER, C l a i m a n t 
A l l e n T. Murphy, C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 81-00410 
March 17, 1982 
O r d e r on R e v i e w 
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The c a r r i e r c o n t e n d s t h a t t h e R e f e r e e p l a c e d undue r e l i a n c e on 
the f a c t t h a t c l a i m a n t changed o c c u p a t i o n s on her p h y s i c i a n ' s 
a d v i c e c i t i n g Hunt v. W h i t t i e r Wood P r o d u c t s / 52 Or App 493 ( 1 9 8 1 ) , 
where, a s h e r e , t h e c l a i m a n t changed o c c u p a t i o n s b e c a u s e of m e d i c a l 
a d v i c e a s a r e s u l t o f t h e c l a i m a n t ' s r e a c t i o n t o fumes and d u s t i n 
the work environment. The need f o r a worker t o change o c c u p a t i o n s 
i n o r d e r t o a v o i d e x p o s u r e t o n o x i o u s e l e m e n t s i n t h e work e n v i r o n 
ment i s s i g n i f i c a n t o n l y i n t h a t i t i s some e v i d e n c e t h a t t h e 
w o r k e r ' s impairment has an e f f e c t on t h e w o r k e r ' s e m p l o y a b i l i t y , 
and hence, e a r n i n g c a p a c i t y . 

Of g r e a t e r s i g n i f i c a n c e , i n Hunt, t h e C o u r t i n r e v i e w i n g t h e 
e v i d e n c e noted t h a t : 

"None of the d o c t o r s who t r e a t e d or 
examined c l a i m a n t e x p r e s s e d an o p i n i o n t h a t 
she s u f f e r e d permanent d i s a b i l i t y from t h e 
e x a c e r b a t i o n o f her e a r and r e s p i r a t o r y 
a i l m e n t s w h i l e working a t W h i t t i e r . " 52 Or 
App a t 496 

By c o n t r a s t , h e r e , two y e a r s a f t e r t h e o n s e t of the d i s e a s e , c l a i m 
a n t ' s t r e a t i n g p h y s i c i a n and the examining p h y s i c i a n found symptoms 
of c l a i m a n t ' s r e s p i r a t o r y d i s e a s e . Both p h y s i c i a n s i n d i c a t e d i n 
language r e f e r r i n g t o the f u t u r e t h a t her impairment might r e s o l v e 
i t s e l f , but t h a t f o r the time being some impairment remained. 
A l s o , i n Hunt, the Co u r t may have been i m p r e s s e d w i t h the c l a i m 
a n t ' s l a c k of c r e d i b i l i t y and the f a c t t h a t i t was an e x a c e r b a t i o n 
c a s e . Here, c l a i m a n t ' s c r e d i b i l i t y i s not a t i s s u e , and the d i s 
e a s e was due a l m o s t e x c l u s i v e l y t o c l a i m a n t ' s employment. 

From our r e v i e w o f the r e c o r d , we a r e s a t i s f i e d t h a t c l a i m a n t 
i s e n t i t l e d t o an award of permanent d i s a b i l i t y , but not to t h e 
e x t e n t awarded by the R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 27, 1981 i s m o d i f i e d . C l a i m a n t 
i s awarded 32° f o r 10% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y i n 
l i e u o f t h e R e f e r e e ' s award. C l a i m a n t ' s a t t o r n e y i s a l l o w e d 25% of 
th e award g r a n t e d by t h i s o r d e r a s a r e a s o n a b l e a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d a t the h e a r i n g b e f o r e the R e f e r e e . 
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LEONARD WONSYLD, C l a i m a n t WCB 80-07736 & 80-09771 
M i c h a e l T e d e s c o , C l a i m a n t ' s A t t o r n e y March 17, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

T h i s c a s e i s b e f o r e t h e Board on t he i s s u e s of a g g r a v a t i o n o f 
c l a i m a n t ' s back c o n d i t i o n and c o m p e n s a b i l i t y of c l a i m a n t ' s c a r p a l 
t u n n e l syndrome. The S A I F C o r p o r a t i o n a p p e a l s R e f e r e e M u l d e r ' s 
f i n d i n g t h a t c l a i m a n t has proven h i s a g g r a v a t i o n c l a i m . C l a i m a n t 
a p p e a l s t h e R e f e r e e ' s f i n d i n g t h a t h i s b i l a t e r a l c a r p a l t u n n e l 
syndrome i s n o t compensable. 

C l a i m a n t s u s t a i n e d a compensable back i n j u r y on September 4, 
1974. The l a s t arrangement of compensation was a September 24, 
1976 O p i n i o n and Order which g r a n t e d him an i n c r e a s e d award f o r a 
t o t a l of 90% u n s c h e d u l e d back d i s a b i l i t y . C l a i m a n t has not worked 
f u l l t i m e s i n c e 1975. 

On May 22, 1980, Dr. Wymore, a g e n e r a l p r a c t i t i o n e r , a s k e d 
t h a t c l a i m a n t ' s back c l a i m be reopened. C l a i m a n t then saw Dr. 
R a a f , a n e u r o s u r g e o n , who a d v i s e d S A I F t h a t t h e o b j e c t i v e f i n d i n g s 
i n c l a i m a n t ' s back d i d not i n d i c a t e a w o r s e n i n g . The o n l y f i n d i n g 
was an i n c r e a s e i n a r t h r i t i c l i p p i n g . C l a i m a n t has an u n d e r l y i n g 
d e g e n e r a t i v e d i s c c o n d i t i o n which was v i s i b l e on x - r a y s a t t h e 
time of h i s 1974 i n j u r y . Dr. Wymore t e s t i f i e d t h a t c l a i m a n t ' s 
c o n d i t i o n r e l a t e d t o h i s 1974 i n d u s t r i a l i n j u r y was, i n f a c t , 
worsened. He d i d n o t , however, have a v a i l a b l e t h e x - r a y s from 
1974 and 1975 and c o u l d o n l y s p e c u l a t e on t h e deg r e e of i n c r e a s e 
i n t h e a r t h r i t i c l i p p i n g . He s t a t e d h i s c o n c l u s i o n t h a t c l a i m a n t 
was a c t u a l l y worse based on " . . . c l i n i c a l and not based on t h e 
x - r a y e v i d e n c e . " He went on to s t a t e t h a t t h e c l i n i c a l p i c t u r e 
had t o do w i t h c l a i m a n t ' s c o m p l a i n t s of symptoms and h i s " . . . 
d e c r e a s e d m o b i l i t y and an i n c r e a s e i n p a i n " . He a d m i t t e d t h e 

- a r t h r i t i c l i p p i n g was p r o b a b l y not c a u s e d by t h e i n d u s t r i a l 
i n j u r y . I n comparing t h e m e d i c a l e v i d e n c e b e f o r e us we note 
s e v e r a l f a c t o r s : (1) Dr. Wymore and Dr. Raaf both saw c l a i m a n t 
soon a f t e r t h e i n j u r y and a g a i n i n 1980; (2) Dr. R a a f has more 
e x p e r t i s e i n t h e a r e a of back c o n d i t i o n s ; and ( 3 ) Dr. Raaf had 
more o b j e c t i v e e v i d e n c e upon which t o base h i s c o n c l u s i o n . 

We a r e p e r s u a d e d by the m e d i c a l o p i n i o n o f Dr. Raaf on t h e i s s u e 
o f a g g r a v a t i o n . C l a i m a n t and h i s w i f e t e s t i f i e d a s t o h i s 
s u b j e c t i v e c o m p l a i n t s . The most t h a t was a p p a r e n t was an i n c r e a s e 
i n c l a i m a n t ' s p a i n . H i s l i m i t a t i o n s a r e no more t h a n would be 
e x p e c t e d f o r a worker w i t h a 90% d i s a b i l i t y award. The d e n i a l of 
c l a i m a n t ' s a g g r a v a t i o n c l a i m s h o u l d be a f f i r m e d . 

With r e s p e c t t o c l a i m a n t ' s b i l a t e r a l c a r p a l t u n n e l syndrome 
we a g a i n a r e pe r s u a d e d by t h e r e p o r t of Dr. Ra a f and a l s o t h e 
thorough d i s c u s s i o n g i v e n by Dr. Norton. T h a t d e n i a l s h o u l d 
remain a f f i r m e d . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1, 1981 i s r e v e r s e d i n p a r t and 
m o d i f i e d i n p a r t . T h a t p o r t i o n of t h e o r d e r f i n d i n g c l a i m a n t ' s 
a g g r a v a t i o n c l a i m compensable i s r e v e r s e d ; t h a t p o r t i o n of t h e 
o r d e r which upholds S A I F ' s d e n i a l o f t h e b i l a t e r a l c a r p a l t u n n e l 
syndrome i s a f f i r m e d . 

WILLIAM A. B E I S E R , C l a i m a n t WCB 81-03846 
G e r a l d R. Hay e s , C l a i m a n t ' s A t t o r n e y March 18, 1982 

O r d e r o f D i s m i s s a l 
A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 

Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by the c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

I T I S THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pend i n g b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r o f t h e 
R e f e r e e i s f i n a l by o p e r a t i o n o f law. 

WARREN W. KELLER, C l a i m a n t WCB 80-08294 
R i c k McCormick, C l a i m a n t ' s A t t o r n e y March 18, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on R e c o n s i d e r a t i o n 
The Board i s s u e d i t s Order on Review i n t he above e n t i t l e d 

m a t t e r on F e b r u a r y 26, 1982 w h e r e i n we m o d i f i e d t h e R e f e r e e ' s 
o r d e r by g r a n t i n g him an award o f 35% l o s s o f use o f h i s l e f t l e g 
i n l i e u o f t h e R e f e r e e ' s g r a n t i n g of an award t o t he l e f t f o o t . 

By c o v e r l e t t e r d a t e d March 5, 1982 S A I F s u b m i t t e d a Motion 
f o r R e c o n s i d e r a t i o n c o n t e n d i n g t h a t c o n v e r s i o n of t h e R e f e r e e ' s 
f o o t award, which took i n t o c o n s i d e r a - t i o n a 3/4 i n c h s h o r t e n i n g of 
the l e f t l e g , e q u a t e s t o 27% l o s s of a l e g and, t h e r e f o r e , t h e r e 
i s no b a s i s f o r t he 35% award g r a n t e d by t h e Board. 

We f u l l y r e a l i z e t h a t t h e R e f e r e e took i n t o a c c o u n t t h e 3/4 
i n c h s h o r t e n i n g o f c l a i m a n t ' s l e g i n h i s r a t i n g o f a lower l e g 
( f o o t ) award. The i s s u e b e f o r e us was e x t e n t of d i s a b i l i t y and 
t a k i n g i n t o c o n s i d e r a t i o n t h e g u i d e l i n e s s e t f o r t h i n OAR 
436-65-559, t h e m e d i c a l evidence,, i n c l u d i n g t h e O r t h o p a e d i c 
C o n s u l t a n t s r a t i n g o f f u n c t i o n a l l o s s t o be 20 t o 40%, and 
c l a i m a n t ' s t e s t i m o n y , we found c l a i m a n t e n t i t l e d t o an award o f 
35% l o s s of t h e l e f t l e g . 

S A I F ' s r e q u e s t f o r r e c o n s i d e r a t i o n i s d e n i e d and our o r d e r on 
r e v i e w i s rea d o p t e d and r e p u b l i s h e d . 

I T I S SO ORDERED. 
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JON M. SPANGLER, C l a i m a n t 
A l l a n H. Coons, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 80-01856 & 81-01992 
March 18, 1982 
O r d e r D e n y i n g R e q u e s t f o r 

A t t o r n e y ' s F e e 

The Board i s s u e d an Order on Review h e r e i n on F e b r u a r y 26, 
1982. C l a i m a n t ' s a t t o r n e y t h e r e a f t e r made a p p l i c a t i o n f o r an 
a t t o r n e y ' s f e e p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 2 ) . C o u n s e l ' s r e q u e s t f o r 
an a t t o r n e y ' s f e e i s d e n i e d . 

The R e f e r e e ' s o r d e r u p h e l d S A I F ' s d e n i a l o f c l a i m a n t ' s r i g h t 
arm c o n d i t i o n i n WCB Case No. 80-01856; and g r a n t e d an award o f 
temporary t o t a l d i s a b i l i t y and u n s c h e d u l e d permanent p a r t i a l d i s 
a b i l i t y f o r b i l a t e r a l t i n n i t u s i n WCB Case No. 81-01992. Th e s e 
c l a i m s had been c o n s o l i d a t e d f o r h e a r i n g . The R e f e r e e ' s o r d e r was 
i s s u e d August 18, 1981. 

On August 25, 1981 t h e Board r e c e i v e d c l a i m a n t ' s r e q u e s t f o r 
r e v i e w o f t h e R e f e r e e ' s o r d e r , which was a g e n e r a l r e q u e s t f o r 
r e v i e w w i t h no d e s i g n a t i o n o f t h e i s s u e or i s s u e s t o be c o n s i d e r e d 
on r e v i e w . On August 31, 1981 the Board r e c e i v e d S A I F ' s r e q u e s t 
f o r r e v i e w which r e q u e s t e d r e v i e w o f t h e R e f e r e e ' s o r d e r i n i t s 
e n t i r e t y . The Board t r e a t e d S A I F ' s r e q u e s t f o r r e v i e w a s a 
c r o s s - r e q u e s t f o r Boarc r e v i e w . 

C l a i m a n t ' s a p p e l l a n t ' s b r i e f was r e c e i v e d by t h e Board on 
November 17, 1981. The i s s u e d e s i g n a t e d f o r r e v i e w was: 
" [ c ] o m p e n s a b i l i t y of t h e r i g h t arm-elbow c o n d i t i o n w h i c h a r o s e 
from c l a i m a n t ' s employment d u t i e s a t A g r i p a c : S A I F d e n i a l o f 
1/16/80." No mention was made i n c l a i m a n t ' s b r i e f o f any i s s u e 
c o n c e r n i n g t h e R e f e r e e ' s award of temporary t o t a l d i s a b i l i t y and 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r b i l a t e r a l t i n n i t u s i n 
WCB Case No. 81-01992. I n f a c t , c l a i m a n t ' s b r i e f i s i d e n t i f i e d 
w i t h WCB Ca s e No. 80-01856 o n l y . 

S A I F ' s b r i e f was f i l e d w i t h t h e Board on December 7, 1981, 
was d e s i g n a t e d "Respondent's B r i e f " and i d e n t i f i e d w i t h WCB C a s e 
No. 80-01856 o n l y . The i s s u e s t a t e d i n S A I F ' s r e s p o n d e n t ' s b r i e f 
was t h e c o m p e n s a b i l i t y o f c l a i m a n t ' s r i g h t arm c o n d i t i o n " . No 
r e f e r e n c e was made, nor was any argument a d d r e s s e d t o , t h a t p o r 
t i o n of t h e R e f e r e e ' s o r d e r c o n c e r n i n g t h e award of c o m p e n s a t i o n 
f o r b i l a t e r a l t i n n i t u s i n WCB Case No. 81-01992. No r e p l y b r i e f 
was f i l e d by c l a i m a n t . 

I t i s a common p r a c t i c e f o r p a r t i e s r e q u e s t i n g Board r e v i e w 
to s i m p l y f i l e a g e n e r a l r e q u e s t f o r r e v i e w w i t h o u t d e s i g n a t i n g 
t h e i s s u e s t o be r e s o l v e d on r e v i e w . D e s i g n a t i o n of i s s u e s i s 
g e n e r a l l y a c c o m p l i s h e d i n the p a r t i e s ' b r i e f s . The o n l y i s s u e 
b e f o r e t h e Board, based upon t h e p a r t i e s ' b r i e f s was t he compensa
b i l i t y o f c l a i m a n t ' s r i g h t arm c o n d i t i o n , d e n i e d by S A I F . 
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I t may w e l l be t h a t when S A I F f i l e d i t s r e q u e s t f o r r e v i e w , 
i t i n t e n d e d to r a i s e the i s s u e o f the R e f e r e e ' s award of temporary 
and permanent d i s a b i l i t y f o r b i l a t e r a l t i n n i t u s i n WCB Case No. 
81-01992. T h i s i s s u e was a p p a r e n t l y abandoned by S A I F , however, 
a s e v i d e n c e d by t he f a c t t h a t the o n l y i s s u e a d d r e s s e d i n S A I F ' s 
b r i e f c o n c e r n s the p r o p r i e t y of the d e n i a l . 

ORS 656.382(2) p r o v i d e s t h a t : 

" I f a r e q u e s t f o r h e a r i n g , r e q u e s t f o r 
r e v i e w or c o u r t a p p e a l i s i n i t i a t e d by an 
employer or i n s u r e r , and the r e f e r e e , board 
or c o u r t f i n d s t h a t t h e compensation 
awarded to t h e c l a i m a n t s h o u l d not be 
d i s a l l o w e d or reduced, t h e employer or 
i n s u r e r s h a l l be r e q u i r e d to pay to the 
c l a i m a n t or t he a t t o r n e y of t h e c l a i m a n t a 
r e a s o n a b l e a t t o r n e y ' s f e e i n an amount s e t 
by t h e r e f e r e e , board or the c o u r t f o r 
l e g a l r e p r e s e n t a t i o n by an a t t o r n e y . . . ." 

The a t t o r n e y ' s f e e c o n t e m p l a t e d by the quoted s t a t u t e 
r e q u i r e s some e f f o r t expended by c o u n s e l i n d e f e n d i n g ! a n award of 
compensation. See OAR 438-47-010. C l a i m a n t ' s a t t o r n e y was not 
r e q u i r e d t o defend t h e R e f e r e e ' s award of compensation f o r 
b i l a t e r a l t i n n i t u s , nor d i d c l a i m a n t ' s a t t o r n e y expend any e f f o r t s 
i n so d o i n g . The o n l y e f f o r t s expended by c o u n s e l on Board r e v i e w 
r e l a t e t o t h e i s s u e o f S A I F ' s d e n i a l of c l a i m a n t ' s r i g h t arm 
c o n d i t i o n i n WCB Case No. 80-01856. T h i s i s s u e was brought b e f o r e 
t h e Board on c l a i m a n t ' s r e q u e s t f o r r e v i e w . A c c o r d i n g l y , 
c l a i m a n t ' s a t t o r n e y i s not e n t i t l e d t o an a t t o r n e y ' s f e e f o r 
s e r v i c e s r e n d e r e d on Board r e v i e w . 

ORDER 

C l a i m a n t ' s a t t o r n e y ' s r e q u e s t f o r an a l l o w a n c e of an 
a t t o r n e y ' s f e e f o r s e r v i c e s r e n d e r e d on Board r e v i e w i s d e n i e d . 



MAR^ A GOfC A L L , i 
a i m a n t Ml, 

L , L e s l i e B u s h , C l a i m a n t ' s A t t o r n e y 
J o h n S n a r s k i s - , A t t o r n e y 
D a v i d Home, A t t o r n e y 
L e s l i e M c K e n z i e ^ A t t o r n e y 

8 0 - 1 0 4 9 4 , & 81-00011 
March 2 2 , 1982 : 
O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

The c l a i m a n t s e e k s Board r e v i e w o f R e f e r e e L e a h y ' s o r d e r 
w h i c h a f f i r m e d I n d u s t r i a l I n d e m n i t y ' s d e n i a l s of October 1, 1980 
and December 22, 1980; a f f i r m e d Wausau's d e n i a l s o f November 11, 
1980 and November 13, 1980 and o r d e r e d Wausau to pay c l a i m a n t 
t h r e e d a y s o f time l o s s t o g e t h e r w i t h a p e n a l t y of 10% t h e r e o n ; 
a f f i r m e d A e t n a ' s d e n i a l of November 3, 1980 and a f f i r m e d t h e 
D e t e r m i n a t i o n Order of October 28, 1980. 

C l a i m a n t , age 57, h e l d the same r e p e t i t i o u s j o b f o r t h i s 
e mployer, M a i l - W e l l , f o r 11 y e a r s . I n d u s t r i a l I n d e m n i t y was t h e 
w o r k e r ' s c o m p e n s a t i o n c a r r i e r u n t i l J a n u a r y , 1977. Aetna became 
th e c a r r i e r J a n u a r y , 1977 u n t i l J a n u a r y , 1979. Wausau became t h e 
c a r r i e r from J a n u a r y , 1979 onward. 

The f i r s t i n j u r y o c c u r r e d on October 19, 1973 when c l a i m a n t 
i n j u r e d her low back but m i s s e d no time from work. X - r a y s a t t h a t 
time showed m i l d d e g e n e r a t i v e changes. S u b s e q u e n t l y , i n l a t e 1973 
and 1974 c l a i m a n t had c o m p l a i n t s i n v o l v i n g t h e c e r v i c a l , d o r s a l and 
t h o r a c i c a r e a s . Dr. Sabo d i a g n o s e d m y o s i t i s of the c e r v i c a l and 
lumbar a r e a s s e c o n d a r y t o trauma. 

The second i n j u r y o c c u r r e d on J a n u a r y 15, 1976 and i n v o l v e d 
c l a i m a n t ' s r i g h t s h o u l d e r , neck and arm and was d i a g n o s e d a s a 
s t r a i n . On J u l y 9, 1976 Dr. Sabo r e p o r t e d t h a t c l a i m a n t ' s symp
toms were c h r o n i c and a g g r a v a t e d by her work. C l a i m a n t c o n t i n u e d 
i n h er o c c u p a t i o n w i t h ongoing problems. 

I n O c t o b e r , 1978 Dr. M c K i l l o p d i a g n o s e d d e g e n e r a t i v e d i s c d i s 
e a s e o f t h e c e r v i c a l s p i n e , b i c i p i t a l t e n d o n i t i s and b u r s i t i s o f 
t h e r i g h t s h o u l d e r , l a t e r a l e p i c o n d y l i t i s o f the r i g h t elbow, a l l 
o f which were a g g r a v a t e d by c l a i m a n t ' s work. Dr. M c K i l l o p r a t e d 
c l a i m a n t ' s neck impairment a s m i n i m a l and s h o u l d e r impairment' 
m i n i m a l t o m i l d . 

I n a r e p o r t o f September 11, 1980 Dr. M c K i l l o p a g a i n r e p o r t e d 
t h a t c l a i m a n t ' s work was c o n t i n u i n g t o a g g r a v a t e her symptoms. He 
f e l t her c o n d i t i o n was the same a s i t had been two y e a r s b e f o r e . 
He c o n s i d e r e d c l a i m a n t ' s c o n d i t i o n t o be an o c c u p a t i o n a l d i s e a s e . 

C l a i m a n t f i l e d t h r e e o c c u p a t i o n a l d i s e a s e c l a i m s i n O c t o b e r , 
1980 f o r low back, s h o u l d e r t o w r i s t and neck problems, a l l 
a l l e g e d l y c a u s e d by her work a c t i v i t i e s . She a l s o f i l e d a c l a i m 
f o r an i n j u r y t o her low back, w h i c h o c c u r r e d October 28, 1980. 
A l l c l a i m s were d e n i e d by Wausau. 

The J a n u a r y 15, 1976 i n j u r y c l a i m was c l o s e d by a D e t e r m i n a 
t i o n Order o f October 20, 1980 by which c l a i m a n t r e c e i v e d 32° f o r 
10% u n s c h e d u l e d neck d i s a b i l i t y and 9.6° f o r 5% l o s s of t h e r i g h t 
arm. 



Dr. B e r k e l e y i n d i c a t e d on November 21, 1980 t h a t on October 
28, 1980 c l a i m a n t bent over t o p i c k up a c a r t o n and f e l t a s h a r p 
back p a i n . On t h a t d a t e she c e a s e d h er employment. D i a g n o s i s was 
d i f f u s e d e g e n e r a t i v e c o n d i t i o n of the e n t i r e s p i n e , and he f e l t i t 
was h i g h l y p r o b a b l e t h a t t h e work a c t i v i t i e s c o n t r i b u t e d s i g n i f i 
c a n t l y t o worsen c l a i m a n t ' s c o n d i t i o n and the u n d e r l y i n g d i s e a s e , 
r e s u l t i n g i n i n c r e a s e d neck and low back p a i n . Dr. B e r k e l e y found 
c l a i m a n t was d i s a b l e d . 

On J u l y 24, 1981 Dr. S t r a s s e r i n d i c a t e d t h a t i t was p r o b a b l e 
t h a t c l a i m a n t ' s work a c t i v i t y o v er t h e p a s t 15 y e a r s had worsened 
her u n d e r l y i n g c o n d i t i o n . 

Dr. Rosenbaum t e s t i f i e d a t t h e h e a r i n g . Dr. Rosenbaum's 
t e s t i m o n y and o p i n i o n s were l i m i t e d t o the n e u r o l o g i c a l a s p e c t s of 
c l a i m a n t ' s c o n d i t i o n . He found no permanent d i s a b i l i t y n e u r o l o g i -
c a l l y and from t h a t s t a n d p o i n t d i d not know the e t i o l o g y of c l a i m 
a n t ' s c o m p l a i n t s . Dr. Rosenbaum t e s t i f i e d he d i d not know t h e r e 
were o r t h o p e d i c s p e c i a l i s t s i n v o l v e d i n t h i s c a s e . 

The R e f e r e e c o n s i d e r e d t h e o p i n i o n o f Dr. Rosenbaum t o be t h e 
most p e r s u a s i v e , and he based h i s c o n c l u s i o n t h e r e o n . We f i n d t h e 
d o c t o r ' s t e s t i m o n y and o p i n i o n q u i t e l i m i t e d and d i s a g r e e w i t h t h e 
R e f e r e e ' s c o n c l u s i o n . The o t h e r p h y s i c i a n s i n v o l v e d i n t h i s c a s e 
a r e more p e r s u a s i v e , namely Dr. M c K i l l o p , Dr. B e r k e l e y and Dr. 
S t r a s s e r , whose o p i n i o n had the c o n c u r r e n c e of Dr. R i t m a n i s , c l a i m 
a n t ' s f a m i l y p h y s i c i a n f o r many y e a r s . 

We c o n c l u d e t h a t the preponderance of m e d i c a l e v i d e n c e i s 
t h a t c l a i m a n t ' s work a c t i v i t i e s have c a u s e d a w o r s e n i n g of her 
u n d e r l y i n g d i s e a s e , which became symptomatic and r e q u i r e d m e d i c a l 
s e r v i c e s . We f i n d c l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s 
compensable and the r e s p o n s i b i l i t y of Wausau. 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 31, 1981 i s m o d i f i e d . 
C l a i m a n t ' s o c c u p a t i o n a l d i s e a s e c l a i m i s hereby remanded to Wausau 
f o r a c c e p t a n c e and payment of compensation commencing the d a t e she 
became d i s a b l e d , October 28, 1980 u n t i l c l o s u r e i s a u t h o r i z e d 
p u r s u a n t to. ORS 656.268. 

The remainder of the R e f e r e e ' s o r d e r i s a f f i r m e d . C l a i m a n t ' s 
a t t o r n e y i s hereby g r a n t e d a s and f o r a r e a s o n a b l e a t t o r n e y ' s f e e 
f o r h i s s e r v i c e s b e f o r e t h e R e f e r e e and t h i s Board $1,800. 
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LINDA.E. SIMONS, C l a i m a n t 
E v o h l F. Mai agon, C l a i m a n t ' s A t t o r n e y 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y 

WCB 79-11041 
March 2 2 , 1982 
O r d e r on R e v i e w 

Reviewed by Board Members L e w i s and B a r n e s . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e F o s t e r ' s 
o r d e r w h i c h s e t a s i d e i t s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . 
We a g r e e w i t h t h e R e f e r e e ' s c o n c l u s i o n but do not a g r e e w i t h t h e 
R e f e r e e ' s a n a l y s i s . 

A f t e r h e r i n i t i a l November, 1978 i n j u r y , c l a i m a n t was t r e a t e d 
by Dr. Donald D. Sm i t h , an o r t h o p e d i c surgeon i n P e n d l e t o n . The 
p r i n c i p a l e v i d e n c e i n s u p p o r t of c l a i m a n t ' s a g g r a v a t i o n c l a i m comes 
from Dr. Donald T. Sm i t h , a neurosurgeon i n Eugene, who f i r s t exam
i n e d c l a i m a n t i n May o f 1980. F a i l i n g t o note t h a t t h e r e were two 
D r s . Donald Smith i n v o l v e d , t h e R e f e r e e ' s o r d e r s t a t e d t h e r e p o r t 
o f Dr. Donald T. Smith was p e r s u a s i v e b e c a u s e he had t r e a t e d c l a i m 
a n t s i n c e her o r i g i n a l i n j u r y . When S A I F ' s motion f o r r e c o n s i d e r a 
t i o n p o i n t e d o u t t h e c o n f u s i o n o f names, t h e R e f e r e e t h e n found 
t h a t Dr. Donald T. Smith had become c l a i m a n t ' s t r e a t i n g p h y s i c i a n . 

The R e f e r e e ' s c o n f u s i o n between Dr. Donald D. Smith and Dr. 
Donald T. Sm i t h i s u n d e r s t a n d a b l e , g i v e n t h e r e c o r d i n t h i s c a s e . 
I n h e r t e s t i m o n y , c l a i m a n t r e f e r r e d o n l y t o "Dr. Sm i t h " , d r a w i n g 
no d i s t i n c t i o n between t h e two p h y s i c i a n s . S i m i l a r l y , n e i t h e r 
a t t o r n e y made su c h a d i s t i n c t i o n . However, t h e R e f e r e e ' s s t a t e 
ment on r e c o n s i d e r a t i o n t h a t Dr. Donald T. Smith had become c l a i m 
a n t ' s t r e a t i n g p h y s i c i a n i s not s u p p o r t e d by t h e r e c o r d . So f a r 
a s t h i s r e c o r d r e v e a l s , Dr. Donald T. Smith has examined c l a i m a n t 
once and o n l y once on r e f e r r a l from c l a i m a n t ' s a t t o r n e y and has 
no t p r o v i d e d any t r e a t m e n t t o c l a i m a n t . 

We f i n d c l a i m a n t e s t a b l i s h e d h er a g g r a v a t i o n c l a i m f o r t h e 
f o l l o w i n g r e a s o n s . F o l l o w i n g the i n i t i a l November, 1978 i n j u r y 
c l a i m a n t was t r e a t e d f o r low back c o m p l a i n t s . T h e r e i s no h i s t o r y 
o f upper back i n v o l v e m e n t a t t h a t t i m e . The May, 1980 r e p o r t o f 
Dr. Donald T. Smith and t h e October 27, 1980 r e p o r t o f Dr. Golden 
document upper back/neck/arm p a i n and i n v o l v e m e n t . W h i l e t h e r e i s 
no m e d i c a l e v i d e n c e t h a t l i n k s t h e upper back problems t o c l a i m 
a n t ' s o r i g i n a l November, 1978 i n j u r y , S A I F has argued o n l y t h a t 
c l a i m a n t h a s not proven any wo r s e n i n g of her c o n d i t i o n s i n c e t h e 
September 14, 1979 D e t e r m i n a t i o n O r d e r . On t h e p o i n t argued by 
S A I F we a g r e e w i t h t h e R e f e r e e ; t h e D e t e r m i n a t i o n Order g r a n t e d a 
permanent p a r t i a l award f o r low back d i s a b i l i t y , c l a i m a n t now has 
some form o f upper back d i s a b i l i t y , and t h e r e f o r e her c o n d i t i o n 
has worsened. 

The R e f e r e e ' s o r d e r d a t e d March 16, 1981 i s a f f i r m e d . No 
a t t o r n e y ' s f e e w i l l be awarded t o c l a i m a n t ' s a t t o r n e y a s no b r i e f 
was f i l e d . 

ORDER 
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A.L. FLORENCE, C l a i m a n t 
D a r r e l l B e w l e y , D e f e n s e A t t o r n e y 

WCB 79-00860 & 79-00966 
March 23, 1982 
O r d e r on Remand 

On r e v i e w of t h e Board's Order d a t e d F e b r u a r y 10, 1981 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e Board's Order and r e i n s t a t e d t h e 
Order of t h e R e f e r e e d a t e d J a n u a r y 3, 1980. 

Now, t h e r e f o r e , t h e above-noted Board Order i s v a c a t e d , and 
t h e above-noted R e f e r e e ' s Order i s r e p u b l i s h e d and a f f i r m e d . 

I T I S SO ORDERED. 

Reviewed by the Board en banc. 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e Mulder's o r d e r t h a t 
u pheld t h e S A I F C o r p o r a t i o n ' s p a r t i a l d e n i a l o f m e d i c a l b e n e f i t s 
f o r t h e t r e a t m e n t o f c l a i m a n t ' s a s p i r i n o v e r d o s e . 

C l a i m a n t s u s t a i n e d a f r a c t u r e d a n k l e i n March of 1978 whic h 
e v e n t u a l l y l e d t o compensable s u r g e r y performed on May 1, 1980. 
C l a i m a n t s u f f e r e d a n e a r l y - f a t a l o v e r d o s e o f a s p i r i n on June 4, 
1980; S A I F has d e n i e d r e s p o n s i b i l i t y f o r m e d i c a l t r e a t m e n t t h a t 
f o l l o w e d t h e o v e r d o s e . D e s p i t e our i n i t i a l r e a c t i o n t h a t i t was 
h i g h l y u n l i k e l y t h e r e c o u l d be any c o n n e c t i o n between the May 1 
s u r g e r y and t h e June 4 o v e r d o s e , upon c o n s i d e r a t i o n of t he u n u s u a l 
c i r c u m s t a n c e s of t h i s c a s e we f i n d t h e r e i s a c l e a r c h a i n of 
c a u s a t i o n between t h e former and the l a t t e r . 

Between May 3, 1980 and May 31, 1980 c l a i m a n t ' s d o c t o r s 
i s s u e d him a t o t a l of t e n p r e s c r i p t i o n s f o r a t o t a l o f 340 t a b l e t s 
of f o u r d i f f e r e n t drugs t h a t a f f e c t t h e c e n t r a l n e r v o u s s y s t e m . 

DONALD P. NEAL, C l a i m a n t 
Tom H a n l o n , C l a i m a n t ' s A t t o r n e y 
J e r r y K. M c C a l l i s t e r , D e f e n s e A t t o r n e y 

WCB 79-11036 
March 23, 1982 
C o r r e c t e d O r d e r on Re v i e w 

DATE MEDICATION #/TABS 

5/3/80 
5/3/80 
5/8/80 
5/13/80 
5/16/80 
5/22/80 
5/25/80 
5/27/80 
5/29/80 
5/31/80 

Dalmane 30 Mg. 
T y l e n o l w/Codine #3 
Percodan Tabs Endo 
Percodan Tabs Endo 
Percodan Tabs Endo 
V a l i u m Tabs 10 Mg. 
T y l e n o l w/Codine #3 
V a l i u m Tabs 10 Mg. 
T y l e n o l w/Codine #3 
T y l e n o l w/Codine #3 

10 
50 
40 
40 
40 
30 
20 
30 
40 
40 
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A c c o r d i n g t o t h e P h y s i c i a n s Desk R e f e r e n c e , of w h i c h we t a k e 
o f f i c i a l n o t i c e , Dalmane i s a h y p n o t i c / s e d a t i v e d rug, or i n l a y 
t e r m s , s l e e p i n g p i l l . Percodan i s a s e m i s y n t h e t i c n a r c o t i c 
s i m i l a r t o morphine. V a l i u m i s a c e n t r a l n e r v o u s s y s t e m 
d e p r e s s a n t . The c o d i n e i n T y l e n o l #3 i s a n a r c o t i c which c a n 
i m p a i r m e n t a l a b i l i t i e s . 

A l s o a c c o r d i n g t o the P h y s i c i a n s Desk R e f e r e n c e , t h e s e f o u r 
mood and mind a l t e r i n g d rugs were p r e s c r i b e d f o r c l a i m a n t i n 
g r e a t e r t h a n t h e recommended dosage. 

The d i s c r e p a n c y was g r e a t e s t w i t h the Percodan p r e s c r i p t i o n s --
which r e a d "1 or 2 t a b l e t s e v e r y 3 - 4 hours a s needed f o r p a i n . " 
The P h y s i c i a n s Desk R e f e r e n c e s t a t e s : "The u s u a l a d u l t dose i s 
one t a b l e t e v e r y 6 h o u r s a s needed f o r p a i n . " I t was t h u s 
p o s s i b l e f o r c l a i m a n t , c o m p l y i n g w i t h the terms of h i s 
p r e s c r i p t i o n , t o t a k e f o u r t i m e s a s much Percodan a s t h e 
P h y s i c i a n s Desk R e f e r e n c e recommended dosage. W h i l e t h e r e 
c e r t a i n l y c a n be t h e r a p e u t i c r e a s o n s t o d e v i a t e from t h e 
recommended dosage i n any g i v e n s i t u a t i o n , no such t h e r a p e u t i c 
r e a s o n s a r e s t a t e d i n t h i s r e c o r d . 

C l a i m a n t ' s b e h a v i o r d u r i n g t h e month of May, 1980 was 
d e s c r i b e d i n t h e t e s t i m o n y o f h i s w i f e , b r o t h e r and s t e p d a u g h t e r . 
W i thout d e t a i l i n g a l l o f t h e t e s t i m o n y , c o n s i d e r i n g the t e s t i m o n y 
a s a whole, t h e p i c t u r e t h a t emerges t o us i s o f a man whose 
m e n t a l a b i l i t i e s were s e r i o u s l y i m p a i r e d by m a s s i v e amounts of 
v a r i o u s s e d a t i v e , d e p r e s s a n t and n a r c o t i c d r u g s . By t h e end o f 
May c l a i m a n t had j u s t enough r e s e r v e l e f t t h a t he was s u c c e s s f u l l y 
p r e v a i l e d upon by h i s w i f e t o s t o p t a k i n g p r e s c r i p t i o n d r u g s and 
i n s t e a d t o t a k e a s p i r i n f o r any r e m a i n i n g p a i n f o r h i s May a n k l e 
s u r g e r y . What a p p a r e n t l y f o l l o w e d i s t h a t c l a i m a n t took f o r t y 500 
m i l l i g r a m a s p i r i n t a b l e t s w i t h i n about a 48 hour p e r i o d l e a d i n g t o 
h i s emergency h o s p i t a l a d m i s s i o n w i t h a s a l i c y l a t e o v e r d o s e and 
a s s o c i a t e d c o m p l i c a t i o n s . 

W h i l e we do not deem i t c r i t i c a l t o . t h i s c a s e , we f i n d 
c l a i m a n t ' s s w i t c h from p r e s c r i p t i o n drugs t o a s p i r i n was 
r e a s o n a b l e both b e c a u s e he had been p r e v i o u s l y t o l d by d o c t o r s t o 
u s e a s p i r i n f o r headaches a s s o c i a t e d w i t h h i s p r i o r l o s s o f an eye 
and b e c a u s e we l i v e i n a s o c i e t y t h a t i s l i t e r a l l y bombarded w i t h 
c o m m e r c i a l messages t h a t encourage the use o f a s p i r i n f o r p a i n 
c o n t r o l . 

I n u p h o l d i n g S A I F ' s p a r t i a l d e n i a l o f c l a i m a n t ' s m e d i c a l 
t r e a t m e n t f o r s a l i c y l a t e o v e r d o s e and a s s o c i a t e d c o m p l i c a t i o n s , 
t h e R e f e r e e found t h a t c l a i m a n t "chose to t a k e " t h e a s p i r i n . We 
d i s a g r e e . We f i n d t h a t by t h e time o f h i s e a r l y June a s p i r i n 
o v e r d o s e , c l a i m a n t ' s m e n t a l f a c u l t i e s were i m p a i r e d by h i s 
i n g e s t i o n d u r i n g May of t e n p r e s c r i p t i o n s f o r 340 t a b l e t s o f f o u r 
d i f f e r e n t s e d a t i v e , d e p r e s s a n t and n a r c o t i c drugs t o the p o i n t 
t h a t i t c a n n o t m e a n i n g f u l l y be s a i d t h a t c l a i m a n t c o u l d or d i d 
" c h o s e " t o do a n y t h i n g . Moreover, we b e l i e v e t h a t i f a p e r s o n 
a c t u a l l y "chose" t o t a k e 40 maximum s t r e n g t h a s p i r i n t a b l e t s o ver 
two d a y s , the o n l y p o s s i b l e i n f e r e n c e t h a t c o u l d be drawn i s one 
of a t t e m p t e d s u i c i d e ; but we a g r e e w i t h t h e R e f e r e e ' s f i n d i n g t h a t 
c l a i m a n t d i d not i n t e n d t o harm h i m s e l f . 

-238-



The c o n s e q u e n c e s of n e g l i g e n t t r e a t m e n t o f a compensable 
i n j u r y a r e t h e m s e l v e s compensable. See Wimer v. M i l l e r , 235 Or 25 
( 1 9 6 3 ) . W h i l e we h e s i t a t e t o make a f i n d i n g o f n e g l i g e n t 
t r e a t m e n t because c l a i m a n t ' s d o c t o r i s not a p a r t y t o t h i s 
p r o c e e d i n g , we f i n d t h e c o n c l u s i o n i n e s c a p a b l e w i t h o u t e x p l a n a t i o n 
--. and t h e r e i s none i n t h i s r e c o r d -- t h a t the m e d i c a t i o n s 
c l a i m a n t was p r e s c r i b e d d u r i n g May, 1980 were e x c e s s i v e i n number, 
e x c e s s i v e i n amount and w i t h o u t t h e r a p e u t i c b a s i s . 

I n sum, we f i n d t h e f o l l o w i n g c h a i n o f c a u s a t i o n : C l a i m a n t ' s 
compensable s u r g e r y l e d , f o r some r e a s o n , t o an e x c e s s i v e 
d i s p e n s i n g o f p r e s c r i p t i o n d r u g s which c a u s e d c l a i m a n t ' s s e r i o u s l y 
i m p a i r e d c o g n i t i v e a b i l i t i e s w hich l e d to h i s a s p i r i n o v e r d o s e . 
The f o l l o w i n g t r e a t m e n t i s , t h e r e f o r e , compensable. 

T h e r e a r e a d m i t t e d l y weak l i n k s i n t he c h a i n of c a u s a t i o n . 
C l a i m a n t was not f o r c e d t o t a k e h i s second through t e n t h 
p r e s c r i p t i o n s ; he n e c e s s a r i l y had to and d i d seek r e f i l l s of h i s 
p r e s c r i p t i o n s . One would hope t h a t a t some p o i n t c l a i m a n t would 
r e a l i z e t h a t no amount of a n k l e p a i n from h i s May 1 s u r g e r y 
j u s t i f i e d b e i n g p e r m a n e n t l y s e d a t e d by the amounts o f p r e s c r i p t i o n 
drugs he was t a k i n g . But we t h i n k the p r i m a r y r e s p o n s i b i l i t y f o r 
t h a t judgment l a y w i t h c l a i m a n t ' s d o c t o r , not w i t h c l a i m a n t . 

A l s o , c l a i m a n t was i n s t r u c t e d by h i s d o c t o r not t o put any 
w e i g h t on h i s a n k l e f o l l o w i n g h i s o p e r a t i o n . The e v i d e n c e i s 
c l e a r t h a t c l a i m a n t d i d not comply w i t h t h i s i n s t r u c t i o n , w h i c h 
may have i n c r e a s e d h i s need f o r p a i n m e d i c a t i o n . F o r example, 
about May 18 c l a i m a n t was out i n the woods h e l p i n g h i s b r o t h e r i n 
some k i n d o f wood c u t t i n g o p e r a t i o n . However, about May 18 was 
j u s t toward t h e end o f c l a i m a n t ' s g r o s s l y e x c e s s i v e , a l b e i t 
p u r s u a n t t o d o c t o r ' s o r d e r s , i n g e s t i o n of Percodan. We a r e n o t 
p r e p a r e d t o s a y t h a t even a t t h a t p o i n t c l a i m a n t was e n t i r e l y 
r e s p o n s i b l e or a c c o u n t a b l e f o r h i s own a c t i o n s . 

We a g r e e w i t h t h e R e f e r e e ' s f i n d i n g t h a t t h i s s i t u a t i o n i s 
s u f f i c i e n t l y u nique, i f not b i z a r r e , t h a t S A I F had l e g i t i m a t e 
doubt about i t s r e s p o n s i b i l i t y and t h e r e f o r e p e n a l i t i e s and 
a t t o r n e y f e e s f o r u n r e a s o n a b l e d e n i a l a r e not w a r r a n t e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 15, 1981 i s r e v e r s e d . S A I F ' s 
p a r t i a l d e n i a l d a t e d September 3, 1980 i s s e t a s i d e and t h i s c l a i m 
i s remanded t o S A I F f o r p r o c e s s i n g and the payment of b e n e f i t s . 

C l a i m a n t ' s a t t o r n e y i s awarded $2500 a s and f o r a r e a s o n a b l e 
a t t o r n e y f e e f o r p r e v a i l i n g on S A I F ' s p a r t i a l d e n i a l , p a y a b l e by 
S A I F . 
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LANCE P. REYNOLDS, Cl a i m a n t 
M i l d r e d Carmack, C l a i m a n t ' s A t t o r n e y 
D a r r e H Bewley, Defense A t t o r n e y 

WCB 79-03058 
March 23, 1982 
Order on Remand 

On r e v i e w o f t h e Board's O r d e r d a t e d F e b r u a r y 23, 1981, 
t h e C o u r t o f A p p e a l s r e v e r s e d t h e Board's O r d e r . 

Now, t h e r e f o r e , t h e above n o t e d Board O r d e r i s v a c a t e d 
and t h e m a t t e r i s d i s m i s s e d f o r l a c k o f s u b j e c t m a t t e r j u r i s 
d i c t i o n . 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e S t . M a r t i n ' s o r d e r 
w h i c h d e n i e d c l a i m a n t ' s r e q u e s t f o r reimbursement f o r t u i t i o n , 
e t c . , e x p e n s e s he had p a i d h i m s e l f t o compl e t e a v o c a t i o n a l 
r e h a b i l i t a t i o n program a t P o r t l a n d S t a t e U n i v e r s i t y a f t e r t h e 
F i e l d S e r v i c e s D i v i s i o n c e a s e d p a y i n g t u i t i o n a f t e r c l a i m a n t had 
c o m p l e t e d one t h i r d o f t h e program. 

C l a i m a n t ' s b r i e f on Board r e v i e w d i s c u s s e s a t l e n g t h t h e 
q u e s t i o n o f t h e p r o p e r scope of r e v i e w i n t h i s t y p e o f c a s e . We 
r e c e n t l y a n a l y z e d t h a t q u e s t i o n i n W i l l i a m J . Frame, WCB C a s e No. 
80-07617 (March 5, 1 9 8 2 ) , 34 Van N a t t a I&3 ( 1 9 8 2 ) . We c o n c l u d e d 
t h a t under t h e 1979 amendments t o ORS 656.283, r e v i e w of 
e l i g i b i l i t y t o p a r t i c i p a t e i n an a u t h o r i z e d program of v o c a t i o n a l 
r e h a b i l i t a t i o n i s de novo, w h i l e r e v i e w of p a r t i c i p a t i o n i n s u c h a 
program i s l i m i t e d t o t h e abuse o f d i s c r e t i o n , e t c . , s t a n d a r d s 
s p e l l e d o u t i n ORS 6 5 6 . 2 8 3 ( 1 ) ( a ) through ( d ) . 

T h i s c a s e o f f e r s t h e o p p o r t u n i t y t o expand on Frame b e c a u s e 
t h e r e i s some q u e s t i o n h e r e whether t h e d i s p u t e c o n c e r n s 
e l i g i b i l i t y o r p a r t i c i p a t i o n . C l a i m a n t was a d m i t t e d t o an 
a u t h o r i z e d program o f v o c a t i o n a l r e h a b i l i t a t i o n , b u t F i e l d 
S e r v i c e s D i v i s i o n payment f o r t h a t program was t e r m i n a t e d b e f o r e 
c l a i m a n t c o m p l e t e d i t . We deem e l i g i b i l i t y i s s u e s t o be l i m i t e d 
t o t h e q u e s t i o n o f whether an i n j u r e d worker w i l l be a d m i t t e d t o 
an a u t h o r i z e d program a t a l l . We deem p a r t i c i p a t i o n i s s u e s t o 
i n c l u d e t h e s c o p e , e x t e n t or d u r a t i o n o f an a u t h o r i z e d program. 
Under t h o s e i n t e r p r e t a t i o n s , t h i s would appear t o be a 
p a r t i c i p a t i o n c a s e , i . e . , i n v o l v i n g t h e d u r a t i o n o f c l a i m a n t ' s 
r e h a b i l i t a t i o n program, not an e l i g i b i l i t y c a s e , i . e . , i n v o l v i n g 
t h e q u e s t i o n o f whether c l a i m a n t would be a d m i t t e d t o a 
r e h a b i l i t a t i o n program a t a l l . 

I T I S SO ORDERED. 

JOHN DAVIDSON, Cl a i m a n t 
Robert U d z i e l a , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-10913 
March 25, 1982 
Order on Review 
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M a t t e r s a r e n o t , however, t h a t s i m p l e . F i e l d S e r v i c e s D i v i 
s i o n ' s d e c i s i o n t o t e r m i n a t e s u p p o r t f o r c l a i m a n t ' s P o r t l a n d S t a t e 
program ( i . e . , a p a r t i c i p a t i o n m a t t e r ) was a p p a r e n t l y based i n 
p a r t on t h e b e l i e f t h a t t h e program s h o u l d not have been a u t h o r 
i z e d i n t h e f i r s t p l a c e ( i . e . , an e l i g i b i l i t y m a t t e r ) . We s a y 
" a p p a r e n t l y based" because t h e r e i s f u r t h e r c o n f u s i o n i n t h e 
r e c o r d about whether t h e 1978 or 1980 r u l e s g o v e r n i n g e l i g i b i l i t y 
f o r v o c a t i o n a l a s s i s t a n c e a p p l y h e r e . See g e n e r a l l y Ray D. 
D e z e l l e m , WCB Case No. 80-10560, 34 Van N a t t a 2 t 3 (March 17, 1 9 8 2 ) . 

We c o n c l u d e t h e 1978 r u l e s a p p l y h e r e . Assuming t h e i s s u e t o 
be e l i g i b i l i t y under t h o s e r u l e s , s u b j e c t t o our de novo r e v i e w , 
we a g r e e w i t h t h e R e f e r e e . Assuming t h e i s s u e t o be p a r t i c i p a t i o n , 
s u b j e c t o n l y t o r e v i e w f o r abuse of d i s c r e t i o n , t h e r e i s no b a s i s 
f o r any c o n c l u s i o n o t h e r t h a n t h a t r e a c h e d by t he R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 26, 1981 i s a f f i r m e d . 
JOHN G. NAGY, Cla i m a n t WCB 80-04807 
L a r r y A. Brown, C l a i m a n t ' s A t t o r n e y March 25, 1982 
Ri c h a r d W. B u t l e r , A t t o r n e y Order Denying A t t o r n e y ' s Fee 
The Board i s s u e d i t s Order on Review h e r e i n on F e b r u a r y 26, 

1982. C l a i m a n t ' s a t t o r n e y t h e r e a f t e r moved t h e Board f o r an o r d e r 
a l l o w i n g an a t t o r n e y ' s f e e p u r s u a n t t o ORS 6 5 6 . 3 8 2 ( 2 ) . C o u n s e l ' s 
r e q u e s t f o r an a t t o r n e y ' s f e e i s d e n i e d . 

T h i s c a s e i n v o l v e s an i s s u e o f employer r e s p o n s i b i l i t y : 
whether t h i s c l a i m i s one f o r an a g g r a v a t i o n f o r a p r i o r back i n 
j u r y or whether i t i s a c l a i m f o r a new i n j u r y . The R e f e r e e found 
t h a t t h e c l a i m was one f o r a new i n j u r y . The new i n j u r y employer 
r e q u e s t e d Board r e v i e w , c o n t e n d i n g t h a t t h e we i g h t o f t he e v i d e n c e 
i n d i c a t e d an a g g r a v a t i o n and not a new i n j u r y . C l a i m a n t ' s b r i e f 
on r e v i e w was a two p a r a g r a p h document r e q u e s t i n g r e v e r s a l o f t h e 
R e f e r e e ' s o r d e r . C l a i m a n t ' s p o s i t i o n was t h a t he was s u f f e r i n g 
from an a g g r a v a t i o n of h i s p r i o r compensable i n j u r y . 

The Board w i l l award an a t t o r n e y ' s f e e t o a c l a i m a n t ' s a t t o r 
ney when t h e s o l e i s s u e i s r e s p o n s i b i l i t y o n l y when t h e a t t o r n e y 
a c t i v e l y and m e a n i n g f u l l y p a r t i c i p a t e s i n b e h a l f and i n d e f e n s e o f 
a c l a i m a n t ' s r i g h t s . O t h e r w i s e t h e d i s p u t e i s one between two com
p e n s a t i o n c a r r i e r s . Jon D. Day, WCB Case Nos. 80-11371, 81-01192, 
34 Van N a t t a lZ3_ ( F e b r u a r y 22, 1982) . 

C l a i m a n t ' s a t t o r n e y ' s i n v o l v e m e n t on r e v i e w was m i n i m a l . More 
i m p o r t a n t l y , however, c l a i m a n t was a r g u i n g f o r a r e s u l t d i r e c t l y 
c o n t r a r y t o t h e r e s u l t r e a c h e d by t he Board i n i t s Order on Review. 

W h i l e i t i s t r u e t h a t c o u n s e l r e p r e s e n t e d c l a i m a n t on r e v i e w , 
the l e g a l r e p r e s e n t a t i o n r e n d e r e d i n b e h a l f of t he c l a i m a n t was 
not i n t h e n a t u r e c o n t e m p l a t e d by ORS 6 5 6 . 3 8 2 ( 2 ) . 

A c c o r d i n g l y , t h e Board d e c l i n e s t o a l l o w c l a i m a n t ' s a t t o r n e y 
an a t t o r n e y ' s f e e on t h i s r e v i e w . 

ORDER 

C o u n s e l ' s r e q u e s t f o r a l l o w a n c e of an a t t o r n e y ' s f e e on Board 
r e v i e w i s d e n i e d . 



BOBBY JOE ROSS, C l a i m a n t WCB 79-04420 & 79-05569 
A l l a n Coons, C l a i m a n t ' s A t t o r n e y March 25, 1982 
B r i a n Pocock, A t t o r n e y Order on Review 
Roger Warren, A t t o r n e y 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

E m p l o y e r ' s I n s u r a n c e of Wausau (Wausau) has r e q u e s t e d Board 
r e v i e w o f R e f e r e e F o s t e r ' s o r d e r which a f f i r m e d t h e June 14, 1979 
d e n i a l o f I n d u s t r i a l I ndemnity, and s e t a s i d e Wausau's May 11, 
1979 d e n i a l and r e f e r r e d t h e m a t t e r back f o r payment o f compensa
t i o n u n t i l c l o s u r e o c c u r s p u r s u a n t t o ORS 656.268. 

C l a i m a n t was o r i g i n a l l y i n j u r e d on September 14, 1974 w h i l e 
working a t Roseburg Lumber Company, which was i n s u r e d a t t h a t time 
by Wausau. The i n c i d e n t o c c u r r e d when a l o a d of v e n e e r f e l l on 
t h e c l a i m a n t , c a u s i n g him t o s u s t a i n numerous i n j u r i e s i n c l u d i n g 
m u l t i p l e f r a c t u r e s of t h e r i b s , p e l v i c f r a c t u r e s and i n j u r y t o h i s 
back. E v e n t u a l l y c l a i m a n t r e t u r n e d t o work i n 1978, and r e c e i v e d 
an award o f 30% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y by D e t e r 
m i n a t i o n Order d a t e d J a n u a r y 9, 1979. A s t i p u l a t e d agreement 
s u b s e q u e n t l y i n c r e a s e d t h i s award t o 40% u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y . 

Dr. R a n d a l Ochs, by l e t t e r of F e b r u a r y 13, 1979, i nformed 
Wausau t h a t c l a i m a n t was o f f work due t o a p s y c h o l o g i c a l problem 
a s s o c i a t e d w i t h h i s p r e v i o u s i n j u r y . Wausau d e n i e d t h i s c l a i m on 
the b a s i s t h a t the c o n d i t i o n was not c a u s e d or a g g r a v a t e d by t h e 
September 11, 1974 i n j u r y . I n d u s t r i a l I n d e m n i t y d e n i e d on t h e 
b a s i s t h a t t h e c o n d i t i o n was the r e s p o n s i b i l i t y of Wausau. The 
R e f e r e e . f o u n d t h a t c l a i m a n t ' s a n x i e t y n e u r o s i s was d i r e c t l y r e 
l a t e d t o t h e i n d u s t r i a l i n j u r y , even though i t was i n p a r t a l s o 
due t o c l a i m a n t ' s f e e l i n g s o f i n s e c u r i t y c a u s e d b y h i s work r e l a 
t i o n s h i p w i t h h i s foreman. The r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
p s y c h o l o g i c a l c o n d i t i o n was t h e r e f o r e found t o be Wausau's. 

The o n l y i s s u e t h a t Wausau r a i s e s on r e v i e w i s the i s s u e o f 
r e s p o n s i b i l i t y . Wausau c o n t e n d s t h a t c l a i m a n t ' s employment d u r i n g 
1978 and 1979, when the employer became i n s u r e d by I n d u s t r i a l 
I n d e m n i t y , was t h e r e a s o n f o r t h e development o f h i s p r e s e n t 
p s y c h o p a t h o l o g y . I f t h a t i s the c a s e , t h e n I n d u s t r i a l I n d e m n i t y 
would be r e s p o n s i b l e f o r t h i s c l a i m . N e i t h e r Wausau nor I n d u s t r i a l 
I n d e m n i t y has r a i s e d an i s s u e c o n c e r n i n g the b a s i c c o m p e n s a b i l i t y 
o f t h i s c l a i m . C o m p e n s a b i l i t y i s t h e r e f o r e t a k e n t o be conceded by 
b oth c a r r i e r s , t h e o n l y i s s u e b e i n g r e s p o n s i b i l i t y . T h a t b e i n g the 
c a s e , we do not f e e l t h a t we can improve on t h e R e f e r e e ' s d e t e r m i 
n a t i o n . 

T h e r e do appear t o be two major c o n t r i b u t i n g f a c t o r s t o t h e 
c l a i m a n t ' s c u r r e n t p s y c h o l o g i c a l c o n d i t i o n . The r e p o r t s and 
t e s t i m o n y o f Dr. C h a r l e s Brown, c l a i m a n t ' s t r e a t i n g p s y c h i a t r i s t , 
appear t o be the most r e l e v a n t m e d i c a l e v i d e n c e i n t h i s c a s e . I n 
h i s J u l y 17, 1979 r e p o r t Dr. Brown i n d i c a t e s t h a t c l a i m a n t was 
s u f f e r i n g from two p s y c h i a t r i c problems; the f i r s t b e i n g a n x i e t y 
n e u r o s i s w h i c h was i n h i s o p i n i o n d i r e c t l y r e l a t e d t o t h e a c c i d e n t , 
and the s e c o n d b e i n g a l o n g s t a n d i n g c h a r a c t e r d i s o r d e r . T h i s 
d i a g n o s i s i s r e p e a t e d i n h i s r e p o r t o f August 1, 1980. 
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Dr. Brown t e s t i f i e d a t the h e a r i n g , but a s noted by t he 
R e f e r e e , he tended t o be somewhat c o n f u s i n g and i m p r e c i s e . T h e r e 
i n d e e d seems t o be something f o r everyone i n h i s t e s t i m o n y . 
E x a m i n i n g Dr. Brown's t e s t i m o n y a s a whole, we a r e c o n v i n c e d t h a t 
t h e r e s p o n s i b i l i t y f o r c l a i m a n t ' s p s y c h o l o g i c a l c o n d i t i o n was 
p r o p e r l y a s s i g n e d t o Wausau. Dr. Brown's t e s t i m o n y c a n b e s t be 
summarized by q u o t i n g from h i s r e p o r t o f J u l y 17, 1979: 

"The a n x i e t y n e u r o s i s was, i n my o p i n i o n , 
d i r e c t l y r e l a t e d to h i s a c c i d e n t i n t h a t i t 
would not be p r e s e n t i f Mr. Ro s s had not 
s u s t a i n e d t h e a c c i d e n t . Whether i t was t h e 
p h y s i c a l l i m i t a t i o n s he e x p e r i e n c e d i n 
r e t u r n i n g t o work r e s u l t i n g i n doubts about 
h i s own a b i l i t y t o keep up or f e a r s r e l a t e d 
to f u r t h e r i n j u r y to h i m s e l f or both, i t i s 
s t i l l my o p i n i o n t h a t such a n x i e t y would 
not be p r e s e n t i f he had not s u s t a i n e d h i s 
i n j u r y . " 

We a g r e e w i t h t h e R e f e r e e t h a t t h e e v i d e n c e i n d i c a t e s t h a t t h e 
c l a i m a n t ' s i n d u s t r i a l i n j u r y was t he a c t u a l p r e c i p i t a t i n g c a u s e o f 
h i s p s y c h o l o g i c a l r e a c t i o n . I t does not appear t h a t t h e f a c t o r s 
on t h e j o b i n 1978-9 were s u c h a c o n t r i b u t o r y f a c t o r a s t o r e l i e v e 
Wausau o f r e s p o n s i b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d March 19, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $450 a s and f o r a r e a s o n a b l e a t t o r n e y ' s 
f e e , p a y a b l e by Em p l o y e r s I n s u r a n c e o f Wausau. 

ALVIN CHAFFEE, C l a i m a n t Own Motion 82-0032M 
SAIF Corp L e g a l , Defense A t t o r n e y March 26, 1982 

Own Motion Order 
C l a i m a n t , through h i s a t t e n d i n g p h y s i c i a n , s u b m i t t e d m e d i c a l 

i n f o r m a t i o n t o S A I F i n d i c a t i n g c l a i m a n t had r e c e n t l y undergone a 
s u r g i c a l p r o c e d u r e . The m e d i c a l i n f o r m a t i o n s u b m i t t e d t e n d s t o 
e s t a b l i s h t h a t the s u r g e r y and p r e s e n t need f o r t r e a t m e n t a r e 
d i r e c t l y r e l a t e d t o c l a i m a n t ' s August 3, 1965 i n d u s t r i a l i n j u r y . 
C l a i m a n t ' s a g g r a v a t i o n r i g h t s have e x p i r e d . S A I F has r e f e r r e d 
t h i s m a t t e r t o t h e Board f o r c o n s i d e r a t i o n under i t s own motion 
j u r i s d i c t i o n , p u r s u a n t t o t h e p r o v i s i o n s of ORS 656.278. 

S A I F has a c c e p t e d r e s p o n s i b i l i t y f o r c l a i m a n t ' s s u r g e r y but 
c o n t e n d s t h a t time l o s s i s not due because c l a i m a n t r e t i r e d on May 
1, 1981. 

We c o n c u r w i t h t h e S A I F ' s p o s i t i o n . C l a i m a n t i s e n t i t l e d t o 
payment o f a l l m e d i c a l t r e a t m e n t p u r s u a n t t o the p r o v i s i o n s of ORS 
646.245 f o r h i s i n j u r y r e l a t e d c o n d i t i o n . 

I T I S SO ORDERED. 
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SANDRA ATWELL GARCIA, Cl a i m a n t WCB 79-09729 
W i l l i a m A. Gal b r e a t h , C l a i m a n t ' s Attorney March 26, 1982 
SAIF Corp L e g a l , Defense Attorney Order of D i s m i s s a l 
A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 

Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by t h e c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

I T I S THEREFORE ORDERED t h a t the r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t h e o r d e r of t h e 
R e f e r e e i s f i n a l by o p e r a t i o n of law. 

BERLIE 0. BOLD, Claimant 
David H i t t l e , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 
Reviewed by t h e Board en banc. 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e McCullough's o r d e r 
w h i c h u p h e l d t h e S A I F C o r p o r a t i o n ' s d e n i a l o f time l o s s payments 
t o c l a i m a n t . 

The r e c o r d c o n s i s t s o f 12 e x h i b i t s and a s t i p u l a t i o n a s t o 
what the c l a i m a n t would have t e s t i f i e d t o had he been c a l l e d a s a 
w i t n e s s . From t h e r e c o r d a s t h u s e s t a b l i s h e d , we f i n d t h a t c l a i m 
a n t was 48 y e a r s o f age a t t h e time he s u s t a i n e d a compensable 
i n j u r y w h i l e employed a s a shop t e a c h e r . C l a i m a n t had been a 
journeyman w e l d e r f o r a p p r o x i m a t e l y 20 y e a r s , and d u r i n g t h e 
summer r e c e s s e s between s c h o o l y e a r s , c l a i m a n t t y p i c a l l y was 
employed a s a w e l d e r . I n November, 1977 c l a i m a n t s u s t a i n e d a 
f r a c t u r e . o f h i s r i g h t hand i n t h e c o u r s e o f h i s employment. 

We a l s o know from t h e r e c o r d t h a t i n August, 1978 c l a i m a n t was 
r e l e a s e d by h i s p h y s i c i a n t o engage i n t e a c h i n g but n o t t o engage 
i n w e l d i n g . The r e c o r d i s d e v o i d o f e v i d e n c e s u g g e s t i n g an e a r l i e r 
r e l e a s e d a t e f o r t e a c h i n g , y e t t h e r e c o r d s t r o n g l y s u g g e s t s t h a t 
c l a i m a n t had i n f a c t r e t u r n e d t o work a s a shop t e a c h e r p r i o r t o 
t h e end o f t h e 1977-1978 s c h o o l y e a r . 

The i s s u e i s whether c l a i m a n t i s e n t i t l e d t o time l o s s pay
ments f o r t h e p e r i o d o f June 3, 1978 t o August 25, 1978, t h e 
p e r i o d d u r i n g w h i c h c l a i m a n t was not a c t i v e l y engaged i n t e a c h i n g , 
but was p r e c l u d e d from engaging i n w e l d i n g . 

C l a i m a n t c o n t e n d s t h a t he i s e n t i t l e d t o time l o s s payments 
f o r t h a t p e r i o d o f time b e c a u s e he r e g u l a r l y was employed d u r i n g 
the summer r e c e s s a s a w e l d e r , was u n a b l e t o engage i n t h a t em
ployment b e c a u s e o f a compensable i n d u s t r i a l i n j u r y , was n o t r e 
l e a s e d by h i s p h y s i c i a n to engage i n t h a t employment, was not 
m e d i c a l l y s t a t i o n a r y , and d i d not a c t u a l l y engage i n t e a c h i n g , 

WCB 79-07213 
March 29, 1982 
Order on Review 
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w e l d i n g or any o t h e r employment d u r i n g t h a t t i m e . S A I F c o n t e n d s 
t h a t a l t h o u g h c l a i m a n t t y p i c a l l y was employed a s a w e l d e r d u r i n g 
the summer, t e a c h i n g was n e v e r t h e l e s s c l a i m a n t ' s " r e g u l a r " employ
ment. 

We s e e a more fundamental i s s u e than whether w e l d i n g was or 
was n o t c l a i m a n t ' s " r e g u l a r " employment d u r i n g the summer. I f 
c l a i m a n t r e t u r n e d t o work a s a shop t e a c h e r p r i o r t o the end o f 
the s c h o o l y e a r , h i s e n t i t l e m e n t t o time l o s s payments c e a s e d . We 
a r e f a m i l i a r w i t h the s i t u a t i o n i n which a p h y s i c i a n i s u n s u r e 
whether a worker can r e t u r n t o work and r e l e a s e s the worker on a 
t r i a l b a s i s . I n such c a s e s , i f the worker i s u n a b l e t o h a n d l e the 
employment, e n t i t l e m e n t t o time l o s s resumes. I n t h i s c a s e , 
however, t h e r e i s no e v i d e n c e t h a t c l a i m a n t was r e l e a s e d to engage 
i n t e a c h i n g on a t r i a l b a s i s , or t h a t he c e a s e d working p r i o r t o 
the end o f t h e s c h o o l y e a r b e c a u se o f the i n a b i l i t y t o t e a c h shop. 

A d m i t t e d l y , i t i s not c l e a r from the r e c o r d whether c l a i m a n t 
d i d r e t u r n t o work a s a t e a c h e r p r i o r t o t h e end o f the 1977-1978 
s c h o o l y e a r . We a r e not p r e p a r e d t o s a y t h a t a c l a i m a n t must 
n e c e s s a r i l y or a l w a y s d i s p r o v e the e x i s t e n c e of e v e r y e v e n t t h a t 
would r e n d e r the p e r s o n i n e l i g i b l e f o r ' t e m p o r a r y t o t a l d i s a b i l i t y 
b e n e f i t s . However, where e v i d e n c e i s p r e s e n t i n the r e c o r d sug
g e s t i n g a d i s q u a l i f y i n g e v e n t , i t i s incumbent upon the c l a i m a n t 
t o come f o r w a r d w i t h e v i d e n c e t h a t t h e c l a i m a n t i s e l i g i b l e f o r 
( i . e . , not d i s q u a l i f i e d from r e c e i v i n g ) b e n e f i t s . There i s e v i 
dence i n t h e r e c o r d from which a r e a s o n a b l e p e r s o n c o u l d i n f e r 
t h a t c l a i m a n t had r e t u r n e d t o work a s a t e a c h e r , and t h e r e f o r e the 
burden was on c l a i m a n t t o prove t h a t such was not the c a s e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 4, 1980 i s a f f i r m e d . 
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ALICE S. BREWER, C l a i m a n t WCB 81-00687 
E r i c R. Friedman, C l a i m a n t ' s A t t o r n e y March 29, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Amended Order on Review 
The Board i s s u e d i t s Order on Review i n the above e n t i t l e d 

m a t t e r on March 17, 1982 w h e r e i n we m o d i f i e d the R e f e r e e ' s o r d e r 
and a f f i r m e d S A I F C o r p o r a t i o n ' s d e n i a l and a f f i r m e d the b a l a n c e o f 
the R e f e r e e ' s o r d e r . 

By l e t t e r d a t e d March 23, 1982 S A I F , through i t s l e g a l coun
s e l , r e q u e s t e d t h a t t h e Board c l a r i f y whether by a f f i r m i n g the 
b a l a n c e o f t h e R e f e r e e ' s o r d e r we a f f i r m e d t h e award of an a t t o r n e y 
f e e t o c l a i m a n t ' s a t t o r n e y i n the sum of $1,150. We d i d not so 
i n t e n d . 

Our o r d e r on r e v i e w i s t h e r e f o r e amended i n t h e o r d e r p o r t i o n 
to r e a d : 

The R e f e r e e ' s o r d e r d a t e d August 19, 1981 i s m o d i f i e d . 

That p o r t i o n o f the R e f e r e e ' s o r d e r w h i c h remanded c l a i m a n t ' s 
b i l a t e r a l c a r p a l t u n n e l syndrome t o SAIF. f o r a c c e p t a n c e i s 
r e v e r s e d . S A I F ' s d e n i a l i s a f f i r m e d . The award of an a t t o r n e y ' s 
f e e t o c l a i m a n t ' s a t t o r n e y i s r e v e r s e d . The b a l a n c e of t h e 
R e f e r e e ' s o r d e r i s a f f i r m e d . 

RICHARD L. GALLAGHER, Claimant WCB 80-04447 & 80-01980 
Robert Muir, C l a i m a n t ' s A t t o r n e y March 29, 1982. 
S c o t t T e r r a l l , A t t o r n e y Order Denying R e c o n s i d e r a t i o n 
SAIF Corp L e g a l , Defense A t t o r n e y 
The S A I F C o r p o r a t i o n has moved f o r r e c o n s i d e r a t i o n o f the 

B o a r d ' s Order on Review d a t e d F e b r u a r y 4, 1982. 

A f t e r due c o n s i d e r a t i o n , the motion i s d e n i e d and t h e Order 
on Review i s r e a d o p t e d and r e p u b l i s h e d . 

I T I S SO ORDERED. 
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ORRY W. HARMON, Claimant 
Noreen S a l t v e i t , C l a i m a n t ' s Attorney 
SAIF Corp L e g a l , Defense Attorney 

WCB 80-07664 
March 29, 1982 
Order on Review 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e Mongrain's 
o r d e r which imposed a p e n a l t y and a s s e s s e d a t t o r n e y f e e s b e c a u s e 
of S A I F ' s noncompliance w i t h the terms o f an e a r l i e r o r d e r e n t e r e d 
by R e f e r e e Gemmell. 

We a f f i r m and adopt R e f e r e e Mongrain's o r d e r i n t h i s c a s e 
w i t h the f o l l o w i n g a d d i t i o n a l comments. S A I F seems i n c e n s e d a t 
the thought o f being p e n a l i z e d f o r noncompliance w i t h R e f e r e e 
Gemmell's o r d e r a f t e r t h a t o r d e r has been r e v e r s e d by the Board 
and t h e Board has been upheld by the C o u r t of A p p e a l s . Harmon v. 
S A I F , 54 Or App 121 ( 1 9 8 1 ) . However, the d u t y to comply w i t h 
R e f e r e e , Board and c o u r t o r d e r s pending f u r t h e r a p p e a l , s p e c i f i e d 
i n ORS 656.313, has been p a r t of the w o r k e r s compensation s y s t e m 
s i n c e J a n u a r y , 1966; t h i s has c r e a t e d , s i n c e then, t h e p o s s i b i l i t y 
t h a t c o m p e n s a t i o n w i l l have t o be p a i d t h a t i s l a t e r d e t e r m i n e d by 
h i g h e r a u t h o r i t y was not l e g a l l y due. I t seems r a t h e r l a t e f o r 
S A I F t o be o f f e n d e d by the c o n s e q u e n c e s o f ORS 656.313. 

The R e f e r e e ' s o r d e r d a t e d June 29, 1981 i s a f f i r m e d . C l a i m 
a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s r e n d e r e d on Board r e 
v i e w , p a y a b l e by the S A I F C o r p o r a t i o n . 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h the Workers 
Compensation Board i n the a b o v e - e n t i t l e d m a t t e r by the c l a i m a n t , 
and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn, 

I T I S THEREFORE ORDERED t h a t the r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and the o r d e r o f the 
R e f e r e e i s f i n a l by o p e r a t i o n of law. 

ORDER 

NICOLETTE L. H00GEWERFF, Claimant 
Marvin S. Nepom, C l a i m a n t ' s A t t o r n e y 
Ridgway K. F o l e y , J r . , Defense A t t o r n e y 

WCB 81-03693 
March 29, 1982 
Order of D i s m i s s a l 
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SAN J . LOPEZ, Claimant WCB 81-00930 ft 81-00929 
John Dudrey, C l a i m a n t ' s A t t o r n e y March 29, 1982 
Frank Moscato, Defense A t t o r n e y Order on Review 
L e s l i e J . McKenzie, Defense A t t o r n e y 
Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

The c l a i m a n t s e e k s Board r e v i e w of R e f e r e e L e a h y ' s o r d e r 
which a f f i r m e d t h e D e t e m i n a t i o n O r d e r s of August 1 4 , 1 9 8 0 and 
A p r i l 1 4 , 1 9 8 1 and found t h e employer was not r e s p o n s i b l e f o r 
c l a i m a n t ' s l e f t f o r e a r m m e d i c a l b i l l s i n c u r r e d s i n c e June 1 7 , 1 9 8 0 . 

The f a c t s a s r e c i t e d by the R e f e r e e a r e adopted a s our own. 
We c o n c u r w i t h t h e R e f e r e e t h a t t h e employer i s n o t r e s p o n s i b l e 
f o r c l a i m a n t ' s l e f t f o r e a r m c o n d i t i o n but d i s a g r e e w i t h t h e d a t e 
e s t a b l i s h e d by him. We c o n c l u d e t h a t t h e employer i s r e s p o n s i b l e 
f o r m e d i c a l c a r e and t r e a t m e n t f o r c l a i m a n t ' s l e f t f o r e a r m u n t i l 
t h e new i n j u r y o c c u r r e d , October 7, 1 9 8 0 . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 2 2 , 1 9 8 1 i s m o d i f i e d . 

The employer i s not r e s p o n s i b l e f o r m e d i c a l c a r e and 
t r e a t m e n t o f c l a i m a n t ' s l e f t f o r e a r m c o n d i t i o n i n c u r r e d a f t e r 
O c t o b e r 6, 1 9 8 0 . 

The remainder of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

DENNIS McMAHON, Cla i m a n t WCB 81-03440, 81-01435 & 81-0156M 
Steven D. Johnson, C l a i m a n t ' s A t t o r n e y March 29, 1982 
S c o t t F. Oilman, Defense A t t o r n e y Order Denying Motion to Admit 

Supplementary Medical Report 

The above e n t i t l e d m a t t e r i s p r e s e n t l y pending Board r e v i e w . 
By a c o v e r l e t t e r d a t e d F e b r u a r y 1 1 , 1 9 8 2 c l a i m a n t ' s a t t o r n e y 
s u b m i t t e d a Motion t o Admit Supplementary M e d i c a l R e p o r t . 

C l a i m a n t ' s motion i s d e n i e d . R o b e r t A. B a r n e t t , 31 Van N a t t a 
1 7 2 ( 1 9 8 1 ) . 

I T I S SO ORDERED. 
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CHARLES A. MURRAY, Cla i m a n t WCB 80-09364 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y March 29, 1982 
Roger Warren, Defense Attorney Order on Review 
Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The employer s e e k s Board r e v i e w o f R e f e r e e W i l l i a m s ' o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f t r e a t m e n t a t t h e N orthwest P a i n Cen
t e r and a l s o s e t a s i d e the D e t e r m i n a t i o n Order d a t e d October 10, 
1980 on t h e t h e o r y of premature c l o s u r e . 

W h i l e employed a s a f u e l t r u c k d r i v e r , c l a i m a n t t w i s t e d h i s 
back w h i l e r e f u e l i n g an a i r c r a f t on J u l y 4, 1978. The i n i t i a l 
d i a g n o s i s was l u m b o s a c r a l s t r a i n , m i l d . The c o u r s e of c l a i m a n t ' s 
t r e a t m e n t and r e c o v e r y were c o m p l i c a t e d by some c r o s s s i g n a l s 
between m e d i c a l d o c t o r s and v o c a t i o n a l r e h a b i l i t a t i o n p r o f e s 
s i o n a l s . 

I 

I n A p r i l of 1980, Dr. G r i t z k a , one of c l a i m a n t ' s t r e a t i n g 
d o c t o r s , recommended c l a i m a n t ' s a d m i s s i o n t o t h e Northwest P a i n 
C e n t e r . C l a i m a n t was u l t i m a t e l y i n t e r v i e w e d a t t h e P a i n C e n t e r 
and found t o have good m o t i v a t i o n f o r a d m i s s i o n . However, the 
c a r r i e r d e n i e d a u t h o r i z a t i o n f o r P a i n C e n t e r t r e a t m e n t . 

The c a r r i e r ' s p o s i t i o n was based then, and i s defended now, 
on the b a s i s o f c l a i m a n t ' s u n s e t t l e d v o c a t i o n a l r e h a b i l i t a t i o n 
g o a l s d u r i n g t h e s p r i n g and summer of 1980. F i e l d S e r v i c e s D i v i 
s i o n f i r s t r e f e r r e d c l a i m a n t t o P r o f e s s i o n a l R e h a b i l i t a t i o n S e r 
v i c e s , which f i r s t began working toward c l a i m a n t ' s c h o s e n g o a l o f 
t r a i n i n g t o be an a i r p l a n e f l i g h t i n s t r u c t o r . D u r i n g the summer 
of 1980, f o r r e a s o n s not r e f l e c t e d i n the r e c o r d , P r o f e s s i o n a l 
R e h a b i l i t a t i o n S e r v i c e s s h i f t e d c l a i m a n t ' s r e h a b i l i t a t i o n program 
toward l i g h t a s s e m b l y work, s t o r e c l e r k and s a l e s -- a r e a s i n which 
c l a i m a n t was not i n t e r e s t e d . I n September o f 1980, a g a i n f o r r e a 
s o n s no t r e f l e c t e d i n t h e r e c o r d , F i e l d S e r v i c e s D i v i s i o n t r a n s 
f e r r e d c l a i m a n t ' s c a s e from P r o f e s s i o n a l R e h a b i l i t a t i o n S e r v i c e s 
t o C a s c a d e R e h a b i l i t a t i o n S e r v i c e s . C a s c a d e d e v e l o p e d y e t a n o t h e r 
program f o r c l a i m a n t ' s r e t r a i n i n g a s a computer programmer. 

At or s h o r t l y a f t e r t h e time of Dr. G r i t z k a ' s recommendation 
o f P a i n C e n t e r t r e a t m e n t , c l a i m a n t was t a k i n g t h e p o s i t i o n t h a t he 
v e r y much wanted f l i g h t i n s t r u c t o r t r a i n i n g and was ready, w i l l i n g 
and a b l e t o s t a r t and c o m p l e t e such a program. Had c l a i m a n t been 
p e r m i t t e d t o p u r s u e t h i s , h i s chosen v o c a t i o n a l g o a l , t h e r e i s no 
r e a s o n t o b e l i e v e he would have wanted t o p a r t i c i p a t e i n t h e P a i n 
C e n t e r program. Even i n h i s t e s t i m o n y a t the h e a r i n g , c l a i m a n t 
d i d n o t e x p r e s s any i n t e r e s t i n t h e P a i n C e n t e r program. The 
c a r r i e r t h u s a r g u e s , i n e f f e c t , t h a t t h e r e i s no harm i n d e n y i n g 
t r e a t m e n t t h a t t h e c l a i m a n t was n o t i n t e r e s t e d i n a t the time and 
i s n o t i n t e r e s t e d i n now. 

The c a r r i e r ' s argument i s r e a s o n a b l e but u n c o n v i n c i n g . A 
r e q u e s t e d a u t h o r i z a t i o n f o r m e d i c a l t r e a t m e n t i s j u s t t h a t -- a 
r e q u e s t e d a u t h o r i z a t i o n . T h e r e may be many r e a s o n s why an i n j u r e d 
worker or h i s d o c t o r s might d e c i d e n o t t o f o l l o w through on a 

-249-



g i v e n t r e a t m e n t m o d a l i t y . But when a c a r r i e r i s a s k e d f o r advance 
a u t h o r i z a t i o n , t h e o n l y i s s u e s a r e whether the c o n t e m p l a t e d t r e a t 
ment i s r e a s o n a b l y n e c e s s a r y and c a u s a l l y r e l a t e d t o t h e compen
s a b l e i n j u r y ; t h e p r o b a b i l i t y of the r e q u e s t e d t r e a t m e n t a c t u a l l y 
b e i n g r e n d e r e d i s not then any c o n c e r n o f t h e w o r k e r s c o m p e n s a t i o n 
c a r r i e r . 

As f o r n e c e s s i t y of t r e a t m e n t , we d e f e r t o t h e t r e a t i n g 
d o c t o r a b s e n t c o m p e l l i n g r e a s o n s t o the c o n t r a r y . L u c i l e 
S c h a f f e r , 33 Van N a t t a 511 ( 1 9 8 1 ) . T h e r e a r e no c o m p e l l i n g r e a 
sons t o the c o n t r a r y h e r e . As f o r c a u s a l r e l a t i o n s h i p , Dr. 
G r i t z k a by n e c e s s a r y i m p l i c a t i o n documents a l i n k between c l a i m 
a n t ' s i n d u s t r i a l back i n j u r y and the recommended P a i n C e n t e r 
t r e a t m e n t ; t h e r e i s no e v i d e n c e t o t h e c o n t r a r y . D e s p i t e the 
c a r r i e r ' s r e a s o n a b l e d o u b t s , both i n t h e summer of 1980 and t o d a y , 
about whether P a i n C e n t e r t r e a t m e n t w i l l e v e r be r e n d e r e d , t h e 
c a r r i e r ' s d e n i a l of such t r e a t m e n t was e r r o n e o u s . 

I I 

The D e t e r m i n a t i o n Order d a t e d October 10, 1980 g r a n t e d compen
s a t i o n f o r temporary t o t a l d i s a b i l i t y through May 23, 1980. The 
R e f e r e e r u l e d t h a t c l a i m a n t was not " p s y c h o l o g i c a l l y s t a t i o n a r y " 
on t h a t l a t t e r d a t e and t h e r e f o r e s e t a s i d e the D e t e r m i n a t i o n 
Order a s p r e m a t u r e . 

The f i r s t s u g g e s t i o n o f any p o s s i b l e p s y c h o l o g i c a l component 
to t h i s c l a i m i s i n the March, 1980 r e p o r t o f O r t h o p a e d i c C o n s u l 
t a n t s . A l though f i n d i n g t h a t c l a i m a n t was m e d i c a l l y s t a t i o n a r y 
from an o r t h o p e d i c and n e u r o l o g i c a l s t a n d p o i n t , t h e y found a 
moderate de g r e e of f u n c t i o n a l i n t e r f e r e n c e and s u g g e s t e d a 
p s y c h o l o g i c a l e x a m i n a t i o n . That e x a m i n a t i o n was c o n d u c t e d by Dr. 
Meyers, who d i d not recommend any p s y c h o l o g i c a l t r e a t m e n t . 

The R e f e r e e r e l i e d upon one s e n t e n c e i n Dr. Meyer's r e p o r t : 
" I t i s a l s o a p p a r e n t t h a t e m o t i o n a l and i n t e r p e r s o n a l problems may 
be p r e v e n t i n g a more r a p i d r e c o v e r y from h i s i n j u r y . " We do n o t 
a t t a c h t h e same s i g n i f i c a n c e t o t h i s s e n t e n c e a s t h e R e f e r e e 
a p p a r e n t l y d i d . I n c o n t e x t , the r e f e r e n c e t o " i n t e r p e r s o n a l 
p r o blems" seems t o be Dr. Meyers' i n d i r e c t way o f s a y i n g t h a t 
c l a i m a n t s h o u l d e s t a b l i s h b e t t e r r a p p o r t w i t h h i s t r e a t i n g d o c t o r , 
Dr. G r i t z k a . Both i n c o n t e x t and i n l i g h t o f a l l o f t h e e v i d e n c e , 
the r e f e r e n c e t o " e m o t i o n a l problems" i s o b s c u r e . 

D e s p i t e t h e s u g g e s t i o n i n the March, 1980 r e p o r t of Orthopae
d i c C o n s u l t a n t s , c l a i m a n t has never r e a l l y c l a i m e d t h a t h i s J u l y , 
1978 i n j u r y c a u s e d a p s y c h o l o g i c a l problem or a g g r a v a t e d a p r e 
e x i s t i n g p s y c h o l o g i c a l c o n d i t i o n . The c a r r i e r has never d e n i e d 
any c l a i m f o r p s y c h o l o g i c a l t r e a t m e n t . I t p a i d f o r Dr. Meyers' 
c o n s u l t a t i o n . I t has s i n c e p a i d f o r some t r e a t m e n t by Dr. V i z z a r d 
which, a s b e s t we u n d e r s t a n d Dr. V i z z a r d ' s t r e a t m e n t , might b e s t 
be c a l l e d p a l l i a t i v e p s y c h o l o g i c a l t r e a t m e n t . See e s p e c i a l l y 
E x h i b i t 59. A l l t h a t c l a i m a n t e v e r a s k e d f o r an was d e n i e d was 
t h e P a i n C e n t e r t r e a t m e n t d i s c u s s e d above, whic h i s p s y c h o l o g i c a l 
o n l y i n t h e s e n s e o f b e i n g m u l t i - d i s c i p l i n a r y . 
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I n sum, we have the R e f e r e e s e t t i n g a s i d e a D e t e r m i n a t i o n 
Order on t h e ground t h a t c l a i m a n t was not " p s y c h o l o g i c a l l y 
s t a t i o n a r y " even though i t does not appear from the r e c o r d t h a t 
t h e r e i s now or e v e r r e a l l y was a p s y c h o l o g i c a l component t o 
c l a i m a n t ' s c l a i m . U n q u e s t i o n a b l y , from an o r t h o p e d i c and n e u r o 
l o g i c a l s t a n d p o i n t , c l a i m a n t was m e d i c a l l y s t a t i o n a r y i n March, 
1980 when so found by O r t h o p a e d i c C o n s u l t a n t s or not l a t e r t h a n 
A p r i l 3,"1980 when so found by h i s t r e a t i n g p h y s i c i a n , Dr. 
G r i t z k a . Both of t h o s e d a t e s p r e c e e d the temporary t o t a l d i s 
a b i l i t y c u t - o f f d a t e of May 23, 1980 i n the c h a l l e n g e d D e t e r m i n a 
t i o n O r d e r . 

T h e r e was, o f c o u r s e , on May 23, the p o s s i b i l i t y of P a i n 
C e n t e r t r e a t m e n t recommended by Dr. G r i t z k a and d e n i e d by the 
c a r r i e r . However, under the c o n f u s i n g c i r c u m s t a n c e s of c l a i m a n t ' s 
v o c a t i o n a l r e h a b i l i t a t i o n program(s) d e s c r i b e d above, we c o n c l u d e 
t h a t under t h e t o t a l i t y of t h e s e c i r c u m s t a n c e s i t was more r e a s o n 
a b l e t o c l o s e c l a i m a n t ' s c l a i m , a s the D e t e r m i n a t i o n Order d i d , 
s u b j e c t t o f u t u r e r e o p e n i n g i f and when c l a i m a n t a c t u a l l y began 
p a r t i c i p a t i n g i n the P a i n C e n t e r program. I n sum, we c o n c l u d e 
t h a t t h e D e t e r m i n a t i o n Order d a t e d October 10, 1980 s h o u l d not 
have been s e t a s i d e . 

I l l 

T h a t c o n c l u s i o n r a i s e s two a d d i t i o n a l minor i s s u e s . The 
c a r r i e r p a i d temporary t o t a l d i s a b i l i t y f o r more tha n 17 weeks be
yond t h e May 23, 1980 c u t - o f f d a t e s t a t e d i n the October 10, 1980 
D e t e r m i n a t i o n Order. The c a r r i e r c l a i m s a s e t o f f f o r t h i s o v e r p a y 
ment. The c a r r i e r i s e n t i t l e d t o i t s c l a i m e d s e t o f f . 

The employer a l s o o b j e c t s t o the R e f e r e e ' s award of a $1,300 
c a r r i e r - p a i d a t t o r n e y f e e , c o n t e n d i n g t h a t a t l e a s t some of t h e 
a t t o r n e y ' s f e e s h o u l d have been awarded out o f the a d d i t i o n a l time 
l o s s b e n e f i t s made p a y a b l e by the R e f e r e e ' s o r d e r . We a g r e e w i t h 
t h e employer. When a p a r t i a l d e n i a l and a D e t e r m i n a t i o n Order a r e 
both s e t a s i d e , r e s u l t i n g i n payment of g r e a t e r temporary t o t a l 
d i s a b i l i t y b e n e f i t s , then a t o t a l a t t o r n e y f e e s h o u l d be appor
t i o n e d between t h a t amount t o be c a r r i e r - p a i d b e c a u s e c l a i m a n t 
p r e v a i l e d on the p a r t i a l d e n i a l and t h a t amount t o be c l a i m a n t -
p a i d out o f t h e i n c r e a s e d time l o s s b e n e f i t s . 

B u t s i n c e we r e i n s t a t e t h e D e t e r m i n a t i n O r d e r , t h e o n l y 
a t t o r n e y f e e s now a t s t a k e a r e e n t i r e l y c a r r i e r - p a i d . I n C l a r a M. 
P e o p l e s , 31 Van N a t t a 134 ( 1 9 8 1 ) , we r e c o g n i z e d a normal range of 
$800 t o $1,200 f o r c a r r i e r - p a i d a t t o r n e y f e e s f o r p r e v a i l i n g on a 
d e n i e d c l a i m , w i t h the u l t i m a t e t e s t b e i n g e f f o r t s expended and 
r e s u l t s o b t a i n e d . Here the r e s u l t o b t a i n e d — a u t h o r i z a t i o n f o r 
P a i n C e n t e r t r e a t m e n t t h a t may never be sought or r e n d e r e d - - i s 
r e l a t i v e l y modest; the a t t o r n e y ' s f e e s h o u l d l i k e w i s e be r e l a 
t i v e l y modest. 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d June 8, 1981 i s a f f i r m e d i n p a r t 
and r e v e r s e d i n p a r t . T h a t p o r t i o n t h a t s e t a s i d e t h e e m p l o y e r ' s 
d e n i a l o f P a i n C e n t e r t r e a t m e n t i s a f f i r m e d . The remainder o f the 
R e f e r e e ' s o r d e r i s r e v e r s e d and t h e f o l l o w i n g i s s u b s t i t u t e d i n 
i t s s t e a d . 

The D e t e r m i n a t i o n Order d a t e d October 10, 1980 i s r e i n s t a t e d . 
The employer i s e n t i t l e d t o a s e t o f f of $3,134.73 i n a c c o r d a n c e 
w i t h OAR 436-54-320. C l a i m a n t ' s a t t o r n e y i s awarded $600 a s a r e a 
s o n a b l e a t t o r n e y ' s f e e f o r s e r v i c e s a t the h e a r i n g i n p r e v a i l i n g on 
the p a r t i a l d e n i a l , p a y a b l e by t h e c a r r i e r . 

WILMA KIM BUHMAN, Claimant WCB 79-10746 
Noreen S a l t v e i t , C l a i m a n t ' s A t t o r n e y March 31, 1982 
S c o t t K e l l e y , Defense A t t o r n e y Order on Review 
Reviewed by t h e Board en banc. 

The employer s e e k s Board r e v i e w o f t h a t p o r t i o n of R e f e r e e 
James' o r d e r which g r a n t e d c l a i m a n t temporary t o t a l d i s a b i l i t y f o r 
the l a s t two weeks i n August 1979, f o r September 26-28, 1979 and 
f o r t h e p e r i o d commencing September 26, 1980 and u n t i l c l o s u r e 
under ORS 656.268. 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o her l e f t s h o u l d e r 
on May 22, 1974. Her c l a i m was i n i t i a l l y c l o s e d on F e b r u a r y 20, 
1975. C l a i m a n t s u b s e q u e n t l y d e v e l o p e d a c o n d i t i o n d i a g n o s e d a s 
f i b r o m y o s i t i s which has been d e t e r m i n e d t o be compensable and i s 
l a r g e l y r e s p o n s i b l e f o r her c o n t i n u i n g problems. We c o n c u r w i t h 
t h e c o n c l u s i o n s r e a c h e d by the R e f e r e e w h i c h were not a p p e a l e d and 
w i l l d e a l o n l y w i t h t h e i s s u e s r a i s e d by t h e employer. 

The R e f e r e e g r a n t e d c l a i m a n t c o m p e n s a t i o n f o r the l a s t two 
weeks o f August 1979 and f o r September 26-28, 1979. The employer 
a t t e m p t s t o u s e a l e n g t h y s e c t i o n of Dr. Dunham's d e p o s i t i o n t o 
p r o v e t h a t t h i s p e r i o d of time l o s s was n o t a u t h o r i z e d . However, 
the a u t h o r i z a t i o n f o r t h i s time l o s s c a n be found i n E x h i b i t 57 
wh i c h i s a r e p o r t by Dr. Dunham and s t a t e s t h e r e a s o n f o r t h e 
m i s s e d d a y s i n c l u d i n g a s h o r t p e r i o d o f h o s p i t a l i z a t i o n . We con
c l u d e t h e time l o s s f o r t h e l a s t two weeks i n August 1979 and f o r 
September 26-28, 1979 i s r e l a t e d t o c l a i m a n t ' s i n d u s t r i a l i n j u r y 
and has been a u t h o r i z e d by her t r e a t i n g p h y s i c i a n . 

The employer a l s o c o n t e n d s t h a t t h e p a r t of t h e R e f e r e e ' s 
o r d e r w h i c h awarded temporary t o t a l d i s a b i l i t y payments commencing 
September 26, 1980 i s i n e r r o r . I t i s not c o m p l e t e l y c l e a r t o 
what e x t e n t t h e employer's argument i s on t h e m e r i t s v e r s u s t o 
what e x t e n t i t i s j u r i s d i c t i o n a l ; we deduce t h e p r i n c i p a l t h r u s t 
to be j u r i s d i c t i o n a l . The j u r i s d i c t i o n a l problem a r i s e s from t h e 
f o l l o w i n g c h r o n o l o g y : 
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L a t e 1979: C l a i m a n t made an a g g r a v a t i o n c l a i m . While i t i s 
n o t n e c e s s a r y f o r p r e s e n t p u r p o s e s t o i d e n t i f y t h e e x a c t d a t e of 
t h e c l a i m , we deem Dr. Dunham's r e p o r t s o f August 15, October 2, 
November 9 and November 12, 1979 t o c u m u l a t i v e l y amount to a 
p e r f e c t e d a g g r a v a t i o n c l a i m . 

December 1979: C l a i m a n t r e q u e s t s a h e a r i n g . The j u r i s d i c 
t i o n a l b a s i s o f t h i s r e q u e s t f o r h e a r i n g i s u n c l e a r ; we d i s r e g a r d 
i t f o r p r e s e n t p u r p o s e s . 

F e b r u a r y 1980: C l a i m a n t ' s f i v e - y e a r a g g r a v a t i o n r i g h t s ended. 

March 5, 1980:' The c a r r i e r d e n i e d c l a i m a n t ' s a g g r a v a t i o n 
c l a i m . 

March 17, 1980: C l a i m a n t r e q u e s t e d a h e a r i n g on t h a t d e n i a l . 

I n sum, c l a i m a n t p e r f e c t e d an a g g r a v a t i o n c l a i m b e f o r e t h e 
e x p i r a t i o n o f the f i v e - y e a r a g g r a v a t i o n p e r i o d , but t h a t c l a i m was 
n o t d e n i e d u n t i l a f t e r t h e e x p i r a t i o n of a g g r a v a t i o n r i g h t s and, 
n e c e s s a r i l y , t h e March 17 r e q u e s t f o r h e a r i n g on the d e n i a l was 
a l s o f i l e d a f t e r t h e end o f the a g g r a v a t i o n p e r i o d . The employer 
a p p a r e n t l y a r g u e s i n e s s e n c e t h a t t h e r u n n i n g o f t h e f i v e - y e a r 
a g g r a v a t i o n l i m i t c a u s e d the R e f e r e e t o l o s e j u r i s d i c t i o n o ver the 
a g g r a v a t i o n c l a i m . 

We c o n c l u d e t h e R e f e r e e d i d have j u r i s d i c t i o n under t h e s e 
c i r c u m s t a n c e s . ORS 656.273(4) o n l y r e q u i r e s t h a t a " c l a i m " f o r 
a g g r a v a t i o n be f i l e d w i t h i n f i v e y e a r s ; t h a t was done i n t h i s 
c a s e . ORS 656.273(7) o n l y r e q u i r e s t h a t a r e q u e s t f o r h e a r i n g on 
a d e n i e d a g g r a v a t i o n c l a i m be made i n a c c o r d a n c e w i t h ORS 656.283 
and 656.319, i . e . , w i t h i n 60 d ays of the d e n i a l ; c l a i m a n t s a t i s 
f i e d t h e s e r e q u i r e m e n t s . C l a i m a n t c o u l d not r e q u e s t a h e a r i n g 
p r i o r t o the d e n i a l o f the c l a i m . S y p h e r s v. K-W Logging, I n c . , 
51 Or App 769 ( 1 9 8 1 ) . We c o n c l u d e t h a t when t h e time p e r i o d an 
employer or c a r r i e r i s p e r m i t t e d t o a c c e p t or deny a c l a i m e x t e n d s 
beyond t h e f i v e - y e a r a g g r a v a t i o n l i m i t , t h e r e i s n e v e r t h e l e s s 
c o n t i n u i n g j u r i s d i c t i o n under ORS 656.283 t o r e q u e s t a h e a r i n g on 
a d e n i a l . 

We a r e r e i n f o r c e d i n t h i s c o n c l u s i o n by Coombs v. S A I F , 39 Or 
App 293 ( 1 9 7 9 ) , and C a r t e r v. S A I F , 52 Or App 1027 ( 1 9 8 1 ) . 
A l t hough i n v o l v i n g d i f f e r e n t f a c t s i t u a t i o n s t h a n does t h i s c a s e , 
i n both Coombs and C a r t e r the c o u r t found t h a t the a f f e c t e d 
w o r k e r s had h e a r i n g r i g h t s t h a t extended beyond t h e f i v e - y e a r 
a g g r a v a t i o n l i m i t a t i o n . L i k e w i s e , we c o n c l u d e h e r e t h a t c l a i m a n t 
had h e a r i n g r i g h t s t h a t extended beyond t h e a g g r a v a t i o n l i m i t a 
t i o n . I n d e e d , the e x t e n s i o n of h e a r i n g r i g h t s we h e r e r e c o g n i z e 
i s f a r more modest tha n t h e e x t e n s i o n of h e a r i n g r i g h t s mandated 
by t h e c o u r t i n Coombs and C a r t e r . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d F e b r u a r y 12, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $500 f o r s e r v i c e s r e n d e r e d on t h i s 
Board r e v i e w , p a y a b l e by the employer. 
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GARY T. CHRISTENSEN, Cl a i m a n t Own Motion 81-0268M 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y March 31, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Own Motion Order & De t e r m i n a t i o n 
C l a i m a n t , by and through h i s a t t o r n e y , r e q u e s t s t h e Board t o 

e x e r c i s e i t s own motion j u r i s d i c t i o n p u r s u a n t t o t he p r o v i s i o n s of 
ORS 656.278 and g r a n t c l a i m a n t c o mpensation f o r temporary t o t a l 
d i s a b i l i t y from June 2, 1981 through June 21, 1981 

T h i s r e q u e s t e d p e r i o d of temporary t o t a l d i s a b i l i t y compensa
t i o n a r o s e from S A I F ' s r e f u s a l t o a u t h o r i z e e n r o l l m e n t of t h e 
c l a i m a n t i n t h e P o r t l a n d P a i n C e n t e r a s i t was S A I F ' s d e s i r e t o 
have c l a i m a n t e n r o l l e d a t t h e Northwest P a i n C e n t e r w h i c h was t h e 
u l t i m a t e r e s u l t . Had S A I F a u t h o r i z e d c l a i m a n t ' s e n r o l l m e n t a t t h e 
P o r t l a n d P a i n C e n t e r he would have been e n r o l l e d on June 2, 19 81 
i n s t e a d o f h a v i n g t o w a i t a l m o s t t h r e e weeks, u n t i l June 22, 1981, 
f o r h i s e n r o l l m e n t a t the Northwest P a i n C e n t e r . 

A R e f e r e e , i n WCB Case No. 80-10356, o r d e r e d S A I F t o pay a 
p e n a l t y on t h i s p e r i o d o f June 2 through June 21, 1981 f i n d i n g 
S A I F ' s a c t i o n was u n r e a s o n a b l e . 

B a s e d on t h e e v i d e n c e we c o n c l u d e t h a t c l a i m a n t i s e n t i t l e d 
t o compensation, f o r temporary t o t a l d i s a b i l i t y from June 2, 1981 
through June 21, 1981. We base t h i s c o n c l u s i o n on t he f a c t t h a t 
c l a i m a n t was not employed and was e a g e r l y a w a i t i n g e n r o l l m e n t and 
h i s r e q u e s t t o e n t e r t h e P o r t l a n d P a i n C e n t e r and h i s r e a s o n s 
t h e r e f o r were r e a s o n a b l e and the d e l a y i n h i s payment o f compensa
t i o n f o r temporary t o t a l d i s a b i l i t y was based on S A I F ' s a c t i o n . 

I T I S SO ORDERED. 

GARY T. CHRISTENSEN, Cl a i m a n t WCB 80-10356 
P o z z i , Wilson e t a l , C l a i m a n t ' s A t t o r n e y s March 31, 1982 
SAIF Corp L e g a l , Defense A t t o r n e y Order on Review 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e Mannix's 
o r d e r w h i c h g r a n t e d c l a i m a n t 25% o f temporary t o t a l d i s a b i l i t y 
w hich would have been due him from June 2, 1981 through June 21, 
1981 and a $1,000 f e e t o c l a i m a n t ' s a t t o r n e y . 

We a f f i r m the R e f e r e e ' s o r d e r on the i s s u e of p e n a l t i e s and 
a t t o r n e y ' s f e e s f o r S A I F ' s u n r e a s o n a b l e r e f u s a l t o a u t h o r i z e a 
c e r t a i n p a i n c l i n i c program. We a g r e e w i t h S A I F t h a t t h e a t t o r n e y 
f e e o r d e r e d p a i d by S A I F t o c l a i m a n t ' s a t t o r n e y i s e x c e s s i v e and 
t h a t p o r t i o n o f t he R e f e r e e ' s o r d e r w i l l be m o d i f i e d . 

I n C l a r a M. P e o p l e s , 31 Van N a t t a 134 (1981) we r e c o g n i z e d a 
normal range o f $800 t o $1,200 f o r c a r r i e r p a i d a t t o r n e y f e e s f o r 
p r e v a i l i n g on a d e n i e d c l a i m w i t h t h e u l t i m a t e t e s t b e i n g e f f o r t s 
expended and r e s u l t s o b t a i n e d . . Here t h e r e s u l t o b t a i n e d -- p e n a l 
t i e s o f 25% on t h r e e weeks o f temporary t o t a l d i s a b i l i t y -- i s 
r e l a t i v e l y modest and the a t t o r n e y f e e s h o u l d l i k e w i s e be r e l a 
t i v e l y modest. 9 t ; z i 



ORDER 

The R e f e r e e ' s o r d e r d a t e d June 30, 1981 i s m o d i f i e d . C l a i m 
a n t ' s a t t o r n e y i s hereby g r a n t e d a s and f o r a r e a s o n a b l e a t t o r 
n e y ' s f e e f o r p r e v a i l i n g a t the h e a r i n g , t h e sume of $600, p a y a b l e 
by S A I F . C l a i m a n t ' s a t t o r n e y i s g r a n t e d a r e a s o n a b l e a t t o r n e y ' s 
f e e a t Board l e v e l i n t h e sum of $400, p a y a b l e by S A I F . 

A r e q u e s t f o r r e v i e w , h a v i n g been d u l y f i l e d w i t h t h e Workers 
Compensation Board i n t h e a b o v e - e n t i t l e d m a t t e r by t h e S A I F 
C o r p o r a t i o n , and s a i d r e q u e s t f o r r e v i e w now h a v i n g been withdrawn 

I T I S THEREFORE ORDERED t h a t t h e r e q u e s t f o r r e v i e w now 
pending b e f o r e t h e Board i s hereby d i s m i s s e d and t he o r d e r of t h e 
R e f e r e e i s f i n a l by o p e r a t i o n o f law. 

Reviewed by Board Members B a r n e s arid M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e N i c h o l s ' o r d e r w h i c h 
a f f i r m e d t h e May 2, 1980 D e t e r m i n a t i o n Order which g r a n t e d c l a i m 
a n t 30% u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r h i s low back, 
and 5% d i s a b i l i t y f o r l o s s of f u n c t i o n of h i s r i g h t l e g , d e n i e d t h 
e m p l o y e r ' s r e q u e s t t o red u c e the amount of compensation g r a n t e d by 
t h e D e t e r m i n a t i o n Order and a l l o w e d c l a i m a n t ' s a t t o r n e y a f e e o f 
$900, p u r s u a n t t o OAR 438-47-050. 

The o n l y i s s u e r a i s e d by t h e c l a i m a n t i s t h e e x t e n t of unsche 
d u l e d permanent p a r t i a l d i s a b i l i t y . C l a i m a n t c o n t e n d s he i s d i s 
a b l e d t o a g r e a t e r e x t e n t t h a n the amount r e f l e c t e d i n t h e award 
o f t h e D e t e r m i n a t i o n Order. A d d i t i o n a l l y , S A I F has r a i s e d an 
i s s u e c o n c e r n i n g t h e p r o p r i e t y o f t h e R e f e r e e ' s a l l o w a n c e o f an 
a t t o r n e y ' s f e e award. 

We* a c c e p t t h e f a c t s a s r e c i t e d by t h e R e f e r e e and adopt them 
a s our own. 

With r e s p e c t t o t h e i s s u e o f e x t e n t of u n s c h e d u l e d permanent 
p a r t i a l d i s a b i l i t y , we a g r e e w i t h t h e R e f e r e e and a f f i r m t h a t 
p o r t i o n o f her o r d e r . We a l s o a g r e e w i t h her a l l o w a n c e o f an 
a t t o r n e y ' s f e e . S A I F c o n t e n d s t h a t i t was the c l a i m a n t t h a t i n i t i 
a t e d t h e h e a r i n g i n t h e f i r s t i n s t a n c e s i n c e t h e r e c o r d i n d i c a t e s 
t h a t c l a i m a n t ' s r e q u e s t f o r h e a r i n g was r e c e i v e d on May 27, 1980 
w h i l e t h e employer's r e q u e s t f o r h e a r i n g was r e c e i v e d on May 30, 
1980. The r e c o r d a l s o i n d i c a t e s , however, t h a t t h e employer, by 
l e t t e r d a t e d May 14, 1980 r e q u e s t e d a h e a r i n g and a d d r e s s e d t h i s 
r e q u e s t t o t h e Compliance D i v i s i o n o f t h e Workers Compensation 
Department. As such i t i s a v a l i d r e q u e s t f o r h e a r i n g , and t h e r e 
f o r e t h e R e f e r e e ' s award o f a r e a s o n a b l e a t t o r n e y ' s f e e was pr o p e r 

GORDON COX, Cla i m a n t 
Nancy Tauman, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 78-09762 
March 31, 1982 
Order of D i s m i s s a l 

PAUL DIZICK, C l a i m a n t 
R. Ray H e y s e l l , C l a i m a n t ' s Attorney 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-04716 
March 31, 1982 
Order on Review 

ORDER 

The R e f e r e e ' s o r d e r d a t e d June 2, 1981 i s a f f i r m e d . 
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GUY FINCHAM, C l a i m a n t WCB 81-04246 
S t e v e n H u f f , C l a i m a n t ' s A t t o r n e y March 31, 1982 
George D u n f o r d , A t t o r n e y O r d e r on Re v i e w 
D e n n i s L . G r a v e s , A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

Reviewed by Board Members B a r n e s and L e w i s . 

The c l a i m a n t r e q u e s t s Board r e v i e w of R e f e r e e B a k e r ' s o r d e r 
w h i c h s e t a s i d e t h e A p r i l 21, 1981 o r d e r o f t h e Compliance D i v i 
s i o n w h i c h had d e t e r m i n e d t h a t the employer was a s u b j e c t employer 
of s u b j e c t w o r k e r s f o r t h e p u r p o s e s of w o r k e r s ' c ompensation. The 
i s s u e f o r r e v i e w i s whether the employer i s a n o n - s u b j e c t employer 
b e c a u s e t h e c l a i m a n t may be a n o n - s u b j e c t worker under ORS 
6 5 6 . 0 2 7 ( 2 ) , t h e " h o u s e h o l d e r exemption," which exempts "... from 
mandatory w o r k e r s ' c o m p e n s a t i o n c o v e r a g e , "A worker employed t o do 
g a r d e n i n g , m a i n t e n a n c e , r e p a i r , r e m o d e l l i n g or s i m i l a r work i n or 
about t h e p r i v a t e home of t h e p e r s o n employing him." 

C l a i m a n t was a 1 7 - y e a r - o l d s t u d e n t a t the time he s u s t a i n e d 
h i s i n j u r y . On November 2, 1980 he f e l l from a l a d d e r w h i l e d o i n g 
c o n s t r u c t i o n work f o r the employer. H i s i n j u r i e s a p p a r e n t l y 
i n c l u d e d an a c u t e e i p d u r a l hematoma which r e q u i r e d a l e f t p a r t i a l 
c r a n i o t o m y . 

C l a i m a n t was o r i g i n a l l y h i r e d by t h e employer t o p i c k f r u i t 
f o r two d a y s i n September, 1980, f o r which he was p a i d $4 p e r 
hour. The employer owned a 2 5 - a c r e farm upon which he grew 
p e a c h e s , a p p l e s , c h e r r i e s , g r a p e s and b e r r i e s . The employer r e 
q u i r e d o u t s i d e a s s i s t a n c e i n h a r v e s t i n g h i s c r o p s f o r o n l y a v e r y 
s h o r t p e r i o d o f time once e a c h y e a r . E x c e p t f o r the c h e r r i e s , a l l 
of h i s c r o p s were s o l d from a s e l f - s e r v i c e s t a n d by the s i d e o f a 
n e a r b y r o a d . The e m p l o y e r ' s farm was n o t a g e n e r a l l y p r o f i t a b l e 
a c t i v i t y a l t h o u g h i t had shown a p r o f i t a t t i m e s i n the p a s t . The 
employer g e n e r a l l y c o n s i d e r e d i t t o be a "hobby farm." 

On O c t o b e r 18, 1980 t h e employer engaged t h e c l a i m a n t ' s s e r 
v i c e s t o h e l p remodel a c o m b i n a t i o n g a r a g e / b a r n about 65 f e e t from 
h i s house. C l a i m a n t was t o work a t i n s t a l l i n g and expanding„a c o l d 
s t o r a g e a r e a f o r a p p l e s , f o r which he was a l s o p a i d $4 p e r hour. 
C l a i m a n t was i n j u r e d when he f e l l from a l a d d e r w h i l e working on 
t h i s p r o j e c t . 

The R e f e r e e r e c i t e d a l l o f the f a c t o r s which must be 
c o n s i d e r e d i n d e t e r m i n i n g whether t h e c l a i m a n t i s an independent 
c o n t r a c t o r and c o n c l u d e d t h a t he was not. We a g r e e w i t h t h a t 
d e t e r m i n a t i o n . A d d i t i o n a l l y , t h e R e f e r e e found t h a t t h e employer 
had what was more a k i n t o a f a m i l y hobby farm r a t h e r than an 
a g r i c u l a t u r a l b u s i n e s s , and a s such was not r e q u i r e d t o f u r n i s h 
w o r k e r s ' c o m p e n s a t i o n c o v e r a g e under the e x c e p t i o n p r o v i d e d i n ORS 
6 5 6 . 0 2 7 ( 2 ) . 
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The c l a i m a n t c o n t e n d s t h a t t h e f a c t s of t h i s c a s e b r i n g i t 
under the r u l e announced i n A n f i l o f i e f f v. S A I F , 52 Or App 127 
( 1 9 8 1 ) . I n t h a t c a s e , the worker s l i p p e d on a l a d d e r w h i l e n a i l 
i n g s i d i n g on a b a t h house a t the employer's home. The c o u r t 
found t h a t t h e e x c e p t i o n of ORS 656.027(2) d i d not a p p l y due t o 
t h e f a c t t h a t t he c l a i m a n t was employed many weeks p r i o r t o h i s 
i n j u r y t o work a s a c a r p e n t e r on a h o u s i n g p r o j e c t f o r t h e 
employer, who was a home b u i l d e r . The worker was t h e r e f o r e n o t 
employed t o do remodeling i n or about t h e employer's p r i v a t e 
home. The b a t h house work was o n l y i n c i d e n t a l to h i s g e n e r a l 
employment. 

The f a c t s i n t h i s c a s e i n no way i n d i c a t e t h a t the c l a i m a n t 
was h i r e d a s a g e n e r a l farm l a b o r e r f o r the employer. C l a i m a n t 
was o r i g i n a l l y h i r e d t o p i c k f r u i t f o r two d a y s . There was a l s o 
t e s t i m o n y by the c l a i m a n t t h a t he h e l p e d the employer's son b u i l d 
a r o a d , and t h a t he d i d some type o f r e p a i r work. C l a i m a n t , 
however, a d m i t t e d t h a t he d i d not e x p e c t to be employed on a y e a r 
round b a s i s , but o n l y when he was needed. C l a i m a n t was t h u s u t i 
l i z e d on a s p o r a d i c , as-needed b a s i s on one or two o c c a s i o n s . H i s 
employment t o do t h e remodeling j o b c o u l d not be s a i d t o be i n c i 
d e n t a l t o any g e n e r a l employment. We f i n d t h e f a c t s of 
A n f i l o f i e f f to be e a s i l y d i s t i n g u i s h a b l e . 

We a l s o f i n d Gordon F r i t z , 26 Van N a t t a 215 ( 1 9 7 8 ) , t o be 
d i s t i n g u i s h a b l e . The c l a i m a n t i n t h a t c a s e was i n j u r e d w h i l e work
i n g on a house f o r the employer. The Board found t h a t the house 
t h e c l a i m a n t was working on was not t h e p r i v a t e r e s i d e n c e o f the 
employer, but a house p u r c h a s e d f o r the purpose of remodeling and 
r e s a l e , t h e e mployer's o c c u p a t i o n . As noted, we have found t h a t 
t h e employer was not r e a l l y engaged i n f a r m i n g a s a b u s i n e s s , but 
a s a hobby, and t h a t t h e c l a i m a n t was not h i r e d a s a g e n e r a l farm 
l a b o r e r . T h a t b e i n g the c a s e , we f i n d tha.t the employer i s not a 
s u b j e c t non-complying employer, a s d i d t h e R e f e r e e , due t o t h e 
e x c e p t i o n c o n t a i n e d i n ORS 6 5 6 . 0 2 7 ( 2 ) . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d November 30, 1981 i s a f f i r m e d . 
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CHRISTINE NELSON GIVENS, C l a i m a n t WCB 80-05753 & 80-07341 
R i c h a r d T. Kropp, C l a i m a n t ' s A t t o r n e y March 31, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

The S A I F C o r p o r a t i o n r e q u e s t s Board r e v i e w o f R e f e r e e 
McSwain's o r d e r w h i c h : (1) s e t a s i d e t h e D e t e r m i n a t i o n O r d e r o f 
December 11, 1979 a s premature and o r d e r e d temporary t o t a l d i s 
a b i l i t y b e n e f i t s t o be resumed b e g i n n i n g on November 5, 1979; (2) 
s e t a s i d e t h e J u l y 15, 1980 d e n i a l by S A I F and o r d e r e d i t t o 
a c c e p t a s compensable c l a i m a n t ' s c e r v i c a l and r i g h t t h o r a c i c 
o u t l e t d i f f i c u l t i e s and t h e r e s u l t i n g s u r g e r y ; (3) o r d e r e d t h a t 
t h e m a t t e r be remanded t o t h e E v a l u a t i o n D i v i s i o n t o d e t e r m i n e i f 
c l a i m c l o s u r e i s a p p r o p r i a t e ; (4) d e n i e d c l a i m a n t ' s r e q u e s t f o r 
p e n a l t i e s f o r u n r e a s o n a b l e r e f u s a l o f c o m p e n s a t i o n and (5) a l l o w e d 
c l a i m a n t ' s a t t o r n e y a f e e o f $3,000 p a y a b l e i n a d d i t i o n t o 
c o m p e n s a t i o n . 

C l a i m a n t was o r i g i n a l l y i n j u r e d on A p r i l 4, 1978 w h i l e en
gaged i n a s e l f - d e f e n s e t r a i n i n g c o u r s e f o r her employer. She was 
a t t e m p t i n g t o l e a r n how t o break f r e e from choke h o l d s , and her 
neck s t a r t e d t o g e t s t i f f and p a i n f u l t h e f o l l o w i n g day. The 
c l a i m a n t had a l o n g h i s t o r y o f c e r v i c a l problems p r i o r t o her 
i n d u s t r i a l i n j u r y . The d i a g n o s i s o f Dr. B o l i n was c e r v i c a l 
s p r a i n . T r e a t m e n t was c o n s e r v a t i v e and t h e c l a i m was c l o s e d by 
D e t e r m i n a t i o n Order on October 30, 1978 w h i c h a l l o w e d time l o s s 
b e n e f i t s o n l y . 

I n J a n u a r y of 1979 c l a i m a n t c e a s e d work and r e q u e s t e d t h a t 
her c l a i m be reopened on t h e b a s i s of a g g r a v a t i o n . S A I F d e n i e d 
t h i s r e q u e s t and a h e a r i n g ensued i n WCB C a s e No. 79-01366 i n 
w h i c h t h e R e f e r e e o r d e r e d t h a t t h e c l a i m be reopened. A s e c o n d 
D e t e r m i n a t i o n Order i s s u e d on December 11, 1979 a l l o w i n g 5% 
u n s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r the neck. F o l l o w i n g 
t h e R e f e r e e ' s d e c i s i o n , but b e f o r e t h e i s s u a n c e of t h e second 
D e t e r m i n a t i o n O r d e r , S A I F r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s 
o r d e r . The Board r e v e r s e d t h e o r d e r o f t h e R e f e r e e and found t h a t 

t h e c l a i m a n t f a i l e d t o e s t a b l i s h a w o r s e n i n g of her c o n d i t i o n . 
C h r i s t i n e N e l s o n G i v e n s , 29 Van N a t t a 21 ( 1 9 8 0 ) . I n t h e meantime, 
t h e c l a i m a n t f i l e d a n o t h e r a g g r a v a t i o n c l a i m c o n t e n d i n g t h a t her 
c o n d i t i o n had worsened, which was d e n i e d by S A I F on J u l y 15, 
1980. F o l l o w i n g a h e a r i n g on the d e n i a l , t h e R e f e r e e found i t t o 
be a m a t t e r o f r e s j u d i c a t a and d i s m i s s e d t h e c a s e , WCB C a s e No. 
80-05753. 

I n t h e i n t e r i m , c l a i m a n t r e q u e s t e d j u d i c i a l r e v i e w o f t h e 
B o a r d ' s d e t e r m i n a t i o n . A r e q u e s t f o r h e a r i n g on t h e second D e t e r 
m i n a t i o n Order was d e f e r r e d pending C o u r t r e v i e w o f t h e B o a rd's 
o r d e r . On November 10, 1980 the C o u r t o f A p p e a l s r e v e r s e d t h e 
B o a r d's d e t e r m i n a t i o n and r e i n s t a t e d t h e o r d e r of t h e R e f e r e e . 
N e l s o n v. S A I F , 49 Or App 111 ( 1 9 8 0 ) . W h i l e t h i s was o c c u r r i n g , 
t h e c l a i m a n t had r e q u e s t e d Board r e v i e w o f t h e R e f e r e e ' s d e c i s i o n 
i n t h e s e c o n d h e a r i n g . The Board remanded WCB Case No. 80-05753 
to t h e H e a r i n g s D i v i s i o n f o r t h e t a k i n g o f a d d i t i o n a l e v i d e n c e , t o 
be h e a r d i n c o n s o l i d a t i o n w i t h c l a i m a n t ' s r e q u e s t f o r a h e a r i n g on 
t h e s e c o n d D e t e r m i n a t i o n Order, WCB C a s e No. 80-07341. 

-258-



I n J a n u a r y o f 1979 c l a i m a n t r e t u r n e d t o Dr. B o l i n c o m p l a i n i n g 
o f s u b o c c i p i t a l c e p h a l a l g i a and t e n d e r n e s s and s w e l l i n g i n t h e 
s u b o c c i p i t a l a r e a . She was t h e n s e e n i n A p r i l o f 1979 by Dr. 
P o u l s o n who r e q u e s t e d t h a t t h e c l a i m be reopened f o r d i a g n o s t i c 
p u r p o s e s . A myelogram i n May found s l i g h t asymmetry o f the n e r v e 
r o o t s a t C7-T1 w i t h f i l l i n g o f t h e n e r v e r o o t on t h e l e f t s i d e . 
No h e r n i a t e d d i s c s were found. Dr. P o u l s o n was o f the o p i n i o n a t 
t h a t t i m e t h a t c l a i m a n t was s u f f e r i n g from a d e g e n e r a t e d c e r v i c a l 
d i s c . I n December o f 1979 a c e r v i c a l d i s c o g r a m was performed; the 
i m p r e s s i o n was a d i s c r u p t u r e a t C4-C5 and C5-C6. 

On December 13, 1979 Dr. P o u l s o n i n d i c a t e d i n a l e t t e r t o 
S A I F t h a t s u r g e r y was a c o n s i d e r a t i o n . On J a n u a r y 7, 1980 S A I F 
s e n t c l a i m a n t a n o t i c e i n f o r m i n g her t h a t an e x a m i n a t i o n had been 
s c h e d u l e d f o r her on F e b r u a r y 7, 1980 w i t h t h e O r t h o p a e d i c C o n s u l 
t a n t s . The purpose o f the exam was s t a t e d t o be t h e need t o d e t e r 
mine i f c e r v i c a l d i s c s u r g e r y was i n d i c a t e d , i f t h e c l a i m a n t ' s 
symptoms were r e l a t e d t o her i n j u r y , i f c l a i m a n t was p r e s e n t l y 
m e d i c a l l y s t a t i o n a r y and i f c l a i m a n t ' s c o n d i t i o n was worse s i n c e 
O c t o b e r 23, 1979. 

C l a i m a n t was s e e n by Dr. G a i s e r on J a n u a r y 15, 1980. By 
l e t t e r , Dr. G a i s e r i n d i c a t e d t h a t t h e c l a i m a n t d e v e l o p e d a b r u i t 
o v e r t h e s u b c l a v i a n a r t e r y w i t h 90° s h o u l d e r a b d u c t i o n . T h o r a c i c 
o u t l e t symdrome was d i a g n o s e d . A p p a r e n t l y f o l l o w i n g t h i s d i a g 
n o s i s , S A I F a d d i t i o n a l l y r e q u e s t e d t h e O r t h o p a e d i c C o n s u l t a n t s , 
upon s c h e d u l e d e x a m i n a t i o n on F e b r u a r y 7, 1980, t o d e s c r i b e the 
r e l a t i o n s h i p between t h e t h o r a c i c o u t l e t syndrome and t h e c l a i m 
a n t ' s i n d u s t r i a l i n j u r y . 

The r e c o r d n e x t i n d i c a t e s t h a t Dr. P o u l s o n , on J a n u a r y 29, 
1980, d e c i d e d t o s c h e d u l e t h e c l a i m a n t f o r s u r g e r y on F e b r u a r y 4, 
1980. S A I F somehow l e a r n e d of t h i s and informed Dr. P o u l s o n , Dr. 
G a i s e r and t h e c l a i m a n t by speed l e t t e r d a t e d J a n u a r y 31, 1980 
t h a t t h e s c h e d u l e d e x a m i n a t i o n w i t h the O r t h o p a e d i c C o n s u l t a n t s 
was e x p e c t e d t o be completed. The appointment was n o t kept and 
s u r g e r y p r o c e e d e d . Degenerated C5-6 and C4-5 d i s c s were found. 
E x c i s i o n and i n t e r b o d y f u s i o n were performed. 

S A I F f i l e d a c o m p l a i n t w i t h the Workers Compensation D e p a r t 
ment M e d i c a l D i r e c t o r r e q u e s t i n g a c t i o n a g a i n s t Dr. P o u l s o n f o r 
i g n o r i n g t h e s c h e d u l e d e x a m i n a t i o n by the O r t h o p a e d i c C o n s u l t a n t s . 
On A p r i l 29, 1980 the D i r e c t o r n o t i f i e d Dr. P o u l s o n t h a t a r e p e t i 
t i o n o f h i s conduct c o u l d p u t payment of h i s f e e i n j e o p a r d y . On 
August 11, 1980 Dr. G a i s e r performed a t r a n s a x i l l a r y r e s e c t i o n of 
t h e c l a i m a n t ' s f i r s t r i b f o r t r e a t m e n t o f her t h o r a c i c o u t l e t 
syndrome. 

At t h e l a s t h e a r i n g w h i c h i s the s u b j e c t o f t h i s r e q u e s t f o r 
r e v i e w , t h e R e f e r e e found t h a t t h e i s s u e o f c o m p e n s a b i l i t y of t h e 
c l a i m a n t ' s neck c o n d i t i o n was a d d r e s s e d a t t h e f i r s t h e a r i n g and 
by t h e C o u r t o f A p p e a l s o p i n i o n . The R e f e r e e found t h a t t h e com
p l a i n t s w h i c h l e d Dr. P o u l s o n t o perform a d i s c o g r a m and c e r v i c a l 
s u r g e r y were u n d i f f e r e n t i a t e d from the c o m p l a i n t s l i t i g a t e d p r e 
v i o u s l y . I n e s s e n c e , t h e R e f e r e e found t h e m a t t e r o f t h e c e r v i c a l 
s u r g e r y t o be a m a t t e r o f r e s j u d i c a t a . A d d i t i o n a l l y t h e R e f e r e e 
found t h a t t h e c l a i m a n t ' s t h o r a c i c o u t l e t syndrome "presumably" 
was a m a t t e r t h a t was or c o u l d have been l i t i g a t e d a t t he p r i o r 
h e a r i n g , , and t h e r e f o r e a l s o a m a t t e r o f r e s j u d i c a t a . With r e g a r d 
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t o t h e c l a i m a n t ' s f a i l u r e t o keep t h e s c h e d u l e d i n d e p e n d e n t 
e x a m i n a t i o n , t h e R e f e r e e found t h a t i t would have i n t e r f e r e d w i t h 
her p r o p e r t r e a t m e n t and t h a t S A I F was not w r o n g f u l l y d e p r i v e d of 
m e d i c a l e v i d e n c e , a l t h o u g h i t had been d e p r i v e d o f a c h a n c e t o 
g a t h e r e v i d e n c e . 

S A I F has r a i s e d s e v e r a l i s s u e s f o r r e v i e w . I t f i r s t c o n t e n d s 
t h a t where t h e r e has been a r e f u s a l t o submit t o an independent 
m e d i c a l e x a m i n a t i o n b e f o r e e l e c t i v e s u r g e r y , t h a t t h e c l a i m a n t 
s h o u l d be estopped to c l a i m a r e l a t i o n between the i n j u r y and t h e 
s u r g e r y i f t h e s u r g e r y c a u s e d permanent changes r e n d e r i n g ' a 
s u b s e q u e n t independent m e d i c a l e x a m i n a t i o n m e a n i n g l e s s , or 
a l t e r n a t i v e l y t h a t t h e r e s h o u l d be a s t r o n g p r e s u m p t i o n of 
n o n r e l a t i o n s h i p . 

T h e r e a r e t h r e e a d m i n i s t r a t i v e r u l e s and one s t a t u t e which 
d e a l w i t h S A I F ' s f i r s t c o n t e n t i o n . OAR 436-69-130 (now OAR 
4 3 6 -69-501), OAR 436-69-210 (now OAR 436-69-801), OAR 436-54-283 
and ORS 656.325. 

OAR 436-69-130 r e q u i r e d t h a t upon d e t e r m i n a t i o n of a need to 
p e r f o r m e l e c t i v e s u r g e r y , the surgeon i s r e q u i r e d t o n o t i f y t h e 
i n s u r e r a t l e a s t f i v e working days p r i o r t o the d a t e of the 
s u r g e r y . The i n s u r e r may t h e n r e q u i r e the surgeon recommending 
t h e s u r g e r y t o o b t a i n an independent c o n s u l t a t i o n c o n c e r n i n g t h a t 
s u r g e r y - i n e s s e n c e , a second o p i n i o n . OAR 436-69-210 g i v e s t h e 
i n s u r e r t h e r i g h t t o o b t a i n m e d i c a l e x a m i n a t i o n s o f an i n j u r e d 
worker a t r e a s o n a b l e t i m e s and p l a c e s i f s u c h e x a m i n a t i o n s do not 
d e l a y or i n t e r r u p t p r o p e r t r e a t m e n t of the worker - t h e same r i g h t 
p r o v i d e d f o r under t h e e n a b l i n g s t a t u t e , ORS 656.325. 

The i n s u r e r i n t h i s c a s e p r o p e r l y e x e r c i s e d i t s r i g h t t o 
o b t a i n an i n dependent e x a m i n a t i o n under t h e above-mentioned r u l e s 
and s t a t u t e , s h o r t l y a f t e r Dr. P o u l s o n i n d i c a t e d t h a t t h e r e may be 
a need f o r s u r g e r y i n h i s December 13, 1979 r e p o r t . No s u g g e s t e d 
d a t e f o r t h e s u r g e r y was then g i v e n . I n f a c t , Dr. P o u l s o n 
a d m i t t e d upon d e p o s i t i o n t h a t he had not even s e e n t h e c l a i m a n t 
between December 12, 1979 and J a n u a r y 29, 1980, when he s c h e d u l e d 
s u r g e r y t o be performed on F e b r u a r y 4, 1980. 

U n f o r t u n a t e l y f o r S A I F , however, t h a t does not s e r v e t o e x t r i 
c a t e i t from r e s p o n s i b i l i t y f o r t h e c l a i m a n t ' s c e r v i c a l s u r g e r y . 
The f i r s t h e a r i n g on t h i s m a t t e r was h e l d on September 24, 1979. 
The m e d i c a l r e p o r t s i n e v i d e n c e a t t h e time of t h a t h e a r i n g i n d i 
c a t e t h a t Dr. P o u l s o n examined the c l a i m a n t f o r c o m p l a i n t s o f neck 
p a i n , found a l i m i t e d range of'motion i n t h e c e r v i c a l s p i n e and 
d i a g n o s e d p r o b a b l e d e g e n e r a t e d c e r v i c a l d i s c s . The R e f e r e e n o ted 
t h a t Dr. P o u l s o n i n d i c a t e d i n h i s d e p o s i t i o n t h a t t h e c l a i m a n t ' s 
neck " c o n d i t i o n " was a g g r a v a t e d and t h a t i t was r e l a t e d t o her i n 
d u s t r i a l i n j u r y . The C o u r t of A p p e a l s a l s o noted t h e same symptoms 
i n t h e i r o p i n i o n . N e l s o n , 49 Or App 114. We a g r e e w i t h t h e 
R e f e r e e t h a t t h e s u r g e r y f o r the c l a i m a n t ' s c e r v i c a l c o n d i t i o n 
e s s e n t i a l l y i n v o l v e d t h o s e v e r y same symptoms c l a i m a n t c o m p l a i n e d 
of and were l i t i g a t e d a t t h e time o f t h e p r e v i o u s h e a r i n g . I n 
view of t h a t f a c t , we f i n d t h a t the i s s u e o f the c o m p e n s a b i l i t y 
f o r t h e c l a i m a n t ' s c e r v i c a l c o n d i t i o n s u r g e r y has been l i t i g a t e d , 
r e s o l v e d i n c l a i m a n t ' s f a v o r and i s now a m a t t e r o f r e s j u d i c a t a . 
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With r e g a r d t o t h e i s s u e o f the c l a i m a n t ' s t h o r a c i c o u t l e t 
syndrome s u r g e r y , t h e R e f e r e e a p p a r e n t l y found i t a l s o t o be a 
m a t t e r o f r e s j u d i c a t a . S A I F c o n t e n d s t h a t t h i s was an e r r o r . 
The c l a i m a n t a d m i t s , and we a g r e e , t h a t the m a t t e r was not p r e 
v i o u s l y t h e s u b j e c t o f l i t i g a t i o n . The J a n u a r y 15, 1980 r e p o r t of 
Dr. G a i s e r d i d i n d i c a t e t h a t t h o r a c i c o u t l e t syndrome s u r g e r y was 
a c o n s i d e r a t i o n . Upon l e a r n i n g o f t h i s , S A I F , a s noted, r e q u e s t e d 
the O r t h o p a e d i c C o n s u l t a n t s upon e x a m i n a t i o n o f the c l a i m a n t on 
F e b r u a r y 7, 1980, t o d e s c r i b e the r e l a t i o n s h i p between t h e t h o r a c i c 
o u t l e t syndrome and t h e i n d u s t r i a l i n j u r y , and t o g i v e an o p i n i o n 
a s t o t h e need f o r s u r g e r y . 

As p r e v i o u s l y noted OAR 436-69-130 i s a m e d i c a l r u l e d i r e c t e d 
a t t h e s u r g e o n recommending s u r g e r y . The o n l y remedy f o r v i o l a 
t i o n o f t h a t r u l e i s c o n t a i n e d i n OAR 436-69-510, which p r o v i d e s 
t h a t c o m p l a i n t s a l l e g i n g v i o l a t i o n of t h e m e d i c a l r u l e s must be 
d i r e c t e d t o the M e d i c a l D i r e c t o r i n the f i r s t i n s t a n c e , who w i l l 
t h e n d e t e r m i n e a p p r o p r i a t e s a n c t i o n f o r t h a t d o c t o r . I f S A I F has 
a c o m p l a i n t about Dr. G a i s e r , i t must f i r s t d i r e c t i t s c o m p l a i n t 
t o t h e M e d i c a l D i r e c t o r , n o t t o t h e R e f e r e e or t h e Board. I n any 
e v e n t , i t a p p e a r s t h a t i t was Dr. Poulson who v i o l a t e d the r u l e , 
and S A I F d i d c o m p l a i n t o t h e M e d i c a l D i r e c t o r , and a reprimand was 
i s s u e d . 

With r e g a r d t o t h e p r o v i s i o n o f OAR 436-69-210 f o r an indepen
d e n t m e d i c a l e x a m i n a t i o n , we look to the e n a b l i n g s t a t u t e s f o r 
c l a r i f i c a t i o n . OAR 436-69-003 i n d i c a t e s t h a t t h e e n a b l i n g 
s t a t u t e s f o r t h e m e d i c a l r u l e s a r e ORS 6 5 6 . 7 2 6 ( 3 ) , 656.248(2) and 
6 5 6 . 7 9 4 ( 3 ) . A l l o f t h e s e s t a t u t e s r e l a t e t o r u l e m a k i n g a u t h o r i t y 
i n c o n n e c t i o n w i t h a c c i d e n t and d i s e a s e p r e v e n t i o n , r e h a b i l i t a 
t i o n , r e g u l a t i o n , enforcement and m e d i c a l s e r v i c e s . We t h e r e f o r e 
presume t h a t t h e r u l e i s aimed a t the p r o v i d e r s of m e d i c a l s e r v i c e s 
and t h a t t h e o n l y p e n a l t y f o r v i o l a t i o n of t h a t r u l e i s c o n t a i n e d 
i n OAR 436-69-510. 

I n OAR 436-54-283, we f i n d a r u l e d i r e c t e d a t t h e worker, 
r e q u i r i n g s u b m i s s i o n t o a m e d i c a l e x a m i n a t i o n s c h e d u l e d by a 
c a r r i e r . T h a t r u l e c o n t a i n s p e n a l t y p r o v i s i o n s which p r o v i d e t h a t 
t h e i n s u r e r s h a l l a p p l y t o the Compliance D i v i s i o n f o r s u s p e n s i o n 
of t h e v i o l a t i n g w o r k e r ' s c o mpensation b e n e f i t s . Any c o m p l a i n t 
S A I F m a y . t h e r e f o r e have f o r the c l a i m a n t ' s f a i l u r e t o keep t h e 
appointment must be f i r s t d i r e c t e d t o t h e Compliance D i v i s i o n 
under t h a t r u l e . 

S A I F ' s c o n t e n t i o n t h a t a c l a i m a n t ' s f a i l u r e t o submit t o an 
i n d e p e n d e n t e x a m i n a t i o n r e s u l t s i n a p r e s u m p t i o n of n o n r e l a t i o n 
between t h e s u r g e r y and t h e i n j u r y i s most p e r s u a s i v e , and 
a l t h o u g h we a r e a t t r a c t e d t o t h a t i d e a , we would s t a t e t h e p r e c e p t 
somewhat d i f f e r e n t l y . T h e r e have been s e v e r a l c a s e s d e c i d e d under 
ORS 656.325. These i n c l u d e F i n l e y v. S A I F , 34 Or App 129 ( 1 9 7 8 ) , 
S u e l l v. S A I F , 22 Or App 201 (1975) and Clemons v. Roseburg Lumber 
Co., 34 Or App 135 ( 1 9 7 8 ) . A l l of t h e s e c a s e s r e l a t e to r e f u s a l 
by a c l a i m a n t t o submit t o c e r t a i n d i a g n o s t i c p r o c e d u r e s . The 
g e n e r a l r u l e o f law t h a t r u n s throughout t h i s group of c a s e s 
s t a n d s f o r t h e p r o p o s i t i o n t h a t i t i s t h e c l a i m a n t who b e a r s the 
burden o f p r o o f i n a compensation p r o c e e d i n g and t h a t f a i l u r e t o 
p r o v i d e e v i d e n c e r e a s o n a b l y a v a i l a b l e , r e s u l t s i n a weakness i n 
the c l a i m a n t ' s p r o o f . ORS 656.325 p r o v i d e s t h a t t h e a p p r o p r i a t e 
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remedy i s t o r e q u e s t t e r m i n a t i o n of t h e w o r k e r ' s b e n e f i t s through 
the D i r e c t o r . Although t h i s remedy was sought i n S u e l l , t h e c o u r t 
n e v e r t h e l e s s found t h a t t h e r e f u s a l t o undergo a r e a s o n a b l e d i a g 
n o s t i c p r o c e d u r e would be a c o n s i d e r a t i o n i n d e t e r m i n i n g i f t h e 
c l a i m a n t had proved h i s c a s e . 

We f i n d t h a t the same r e a s o n i n g i s a p p l i c a b l e t o a s i t u a t i o n 
where a c l a i m a n t f a i l s to submit t o a m e d i c a l e x a m i n a t i o n a t a 
r e a s o n a b l e time and p l a c e . F a i l u r e t o submit t o s u c h an examina
t i o n must be r e g a r d e d a s a weakness i n t h e c l a i m a n t ' s p r o o f . I t 
must be emphasized, however, t h a t r e a s o n a b l e n e s s i s t h e main 
f a c t o r t o c o n s i d e r i n such a c a s e . We f i n d t h a t t h e independent 
e x a m i n a t i o n s c h e d u l e d f o r c l a i m a n t on F e b r u a r y 7 was s c h e d u l e d a t 
a time r e a s o n a b l y c o n v e n i e n t t o t h e c l a i m a n t . S A I F l e a r n e d o f t h e 
p o s s i b i l i t y o f s u r g e r y i n December of 1979, and s c h e d u l e d t h e 
e x a m i n a t i o n f o r F e b r u a r y 7, 1980. We know from e x p e r i e n c e a f t e r 
r e v i e w i n g hundreds o f wo r k e r s compensation c a s e s t h a t t h e d e l a y of 
about two months i s not u n u s u a l . An a p p r o p r i a t e a n a l o g y h e r e i s 
to compare t h e d e l a y the Board e x p e r i e n c e s i n moving pending c a s e s 
t o h e a r i n g . T h a t d e l a y i s f r e q u e n t l y c a u s e d by t he u n a v a i l a b i l i t y 
of l a w y e r s t o t r y a c a s e . The d e l a y , a s h e r e , i n m e d i c a l examina
t i o n i s f r e q u e n t l y c a u s e d by t he u n a v a i l a b i l i t y o f m e d i c a l exam
i n e r s . J u s t a s t h e worker c o u l d s e l e c t a d i f f e r e n t and more a v a i l 
a b l e l a w y e r t o t r y h i s c a s e , t h e e m p l o y e r / c a r r i e r c o u l d s e l e c t a 
d i f f e r e n t and more a v a i l a b l e p h y s i c i a n t o examine t h e worker. The 
l a w y e r s who p r a c t i c e i n t h e w o r k e r s c o m p e n s a t i o n s y s t e m would 
l i k e l y c o n s i d e r t h e former to be an abridgement of t h e i r r i g h t s 
j u s t a s we c o n s i d e r t h e l a t t e r t o be an abridgement o f t he 
e m p l o y e r / c a r r i e r ' s r i g h t s . 

I n t h i s c a s e t h e proposed s u r g e r y was not emergency s u r g e r y . 
I t was c l e a r l y e l e c t i v e . S A I F , o b v i o u s l y , knew of t h e lo n g term 
c o n s e r v a t i v e t r e a t m e n t a s t h e c l a i m a n t and her p h y s i c i a n s 
o b v i o u s l y must have known o f the lo n g term d i s a g r e e m e n t r e g a r d i n g 
S A I F ' s r e s p o n s i b i l i t y f o r any t r e a t m e n t . When t h e s u r g i c a l 
a p p r o a c h was d e c i d e d , S A I F a d v i s e d t h e c l a i m a n t and her d o c t o r s o f 
th e F e b r u a r y 7, 1980 s p e c i a l e x a m i n a t i o n . T h a t n o t i f i c a t i o n , con
s i d e r i n g t h e proposed s u r g e r y was e l e c t i v e and had not y e t been 
s c h e d u l e d , s h o u l d have become t h e p r i m a r y f a c t o r i n t h e s u r g e r y 
s c h e d u l i n g p r o c e s s , a b s e n t some change i n c o n d i t i o n w h i c h would 
have changed t h e n a t u r e o f t h e s u r g e r y from " e l e c t i v e " t o "emer
gency." I t i s p a s s i n g s t r a n g e t h a t t h e s u r g e r y was s c h e d u l e d f o r 
F e b r u a r y 4, 1980, j u s t t h r e e d ays b e f o r e t h e s c h e d u l e d e x a m i n a t i o n . 
Dr. P o u l s o n t e s t i f i e d the F e b r u a r y 4 d a t e had not been s e t u n t i l 
J a n u a r y 29, and t h i s a c t i o n on h i s p a r t i s on i t s f a c e u n r e a s o n 
a b l e . I f a F e b r u a r y 4 d a t e c o u l d be o b t a i n e d , c e r t a i n l y a l a t e r 
d a t e a f t e r t h e F e b r u a r y 7 e x a m i n a t i o n c o u l d p r o b a b l y more e a s i l y 
have been o b t a i n e d . Dr. P o u l s o n s h o u l d have known t h a t t h e 
r e s u l t s o f t h e F e b r u a r y 7 e x a m i n a t i o n would be i m p o r t a n t , i f not 
c r u c i a l t o p r o t e c t i o n o f t he e m p l o y e r / c a r r i e r ' s r i g h t s . C o n s i d 
e r i n g a l l t h e f a c t s , we c o n s i d e r S A I F a c t e d r e a s o n a b l y and Dr. 
Po u l s o n a c t e d u n r e a s o n a b l y ; i f we had the a u t h o r i t y t o o r d e r 
s a n c t i o n s o f any k i n d a g a i n s t him, we would do s o . 

With r e g a r d t o the i s s u e o f c o m p e n s a b i l i t y of c l a i m a n t ' s 
t h o r a c i c o u t l e t syndrome, we t h u s s t a r t w i t h t h e p r o p o s i t i o n t h a t 
c l a i m a n t f a i l e d to undergo a r e a s o n a b l e d i a g n o s t i c p r o c e d u r e and 
t h a t t h i s w e ighs a g a i n s t a f i n d i n g t h a t c l a i m a n t s u s t a i n e d h er 
burden o f p r o o f . The a d d i t i o n a l e v i d e n c e i s from both p a r t i e s ' 
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e x p e r t s , Dr. G a i s e r f o r t h e c l a i m a n t and Dr. Norton f o r S A I F . Dr. 
Norton was more a r t i c u l a t e and i n f o r m a t i v e i n h i s e x p l a n a t i o n o f 
why he thought t h e c l a i m a n t ' s i n j u r y d i d not c a u s e or a g g r a v a t e 
her t h o r a c i c o u t l e t syndrome c o n d i t i o n . On t he o t h e r hand, Dr. 
G a i s e r ' s o p i n i o n i s b o l s t e r e d by t h e f a c t t h a t he was t h e t r e a t i n g 
s u r g e o n who a c t u a l l y viewed c l a i m a n t ' s c o n d i t i o n a t s u r g e r y . The 
e v i d e n c e i s c l o s e t o b e i n g e v e n l y b a l a n c e d one way or t h e o t h e r . 
C o n s i d e r i n g t h a t c l a i m a n t had the burden of p r o o f , t h a t c l a i m a n t ' s 
f a i l u r e t o undergo a r e a s o n a b l e d i a g n o s t i c p r o c e d u r e s u p p o r t s an 
a d v e r s e i n f e r e n c e and Dr. Norton's w e l l a r t i c u l a t e d and c o g e n t 
r e a s o n i n g on t h e s u b j e c t , we c o n c l u d e t h a t c l a i m a n t has not 
s u s t a i n e d t h e burden o f p r o v i n g c o m p e n s a b i l i t y of her t h o r a c i c 
o u t l e t syndrome. 

C l a i m a n t r a i s e s an i s s u e c o n c e r n i n g p e n a l t i e s and a t t o r n e y 
f e e s f o r S A I F ' s f a i l u r e t o pay i n t e r i m c ompensation w i t h i n 14 days 
o f s u b m i s s i o n o f a c l a i m f o r a g g r a v a t i o n . We f i n d t h a t t h e 
J a n u a r y 15, 1980 P h y s i c i a n s I n i t i a l R e p o r t o f Work I n j u r y or 
O c c u p a t i o n a l D i s e a s e t o be t h e f i r s t r e p o r t i n d i c a t i n g a m e d i c a l l y 
v e r i f i e d i n a b i l i t y t o work which i s r e l a t e d t o c l a i m a n t ' s i n d u s 
t r i a l i n j u r y . ORS 6 5 6 . 2 7 3 ( 3 ) . As s u c h , S A I F had an o b l i g a t i o n t o 
e i t h e r deny t h e c l a i m , or b e g i n p a y i n g i n t e r i m c o m pensation b e g i n 
n i n g on t h e f o u r t e e n t h day a f t e r n o t i f i c a t i o n . S A I F d i d n e i t h e r . 
I t a p p a r e n t l y p r e f e r e d t o w a i t f o r the Board's Order on Review o f 
A p r i l 7,-1980 which r e v e r s e d t h e R e f e r e e ' s o r d e r . T h e r e f o r e a 
p e n a l t y i n t h e amount o f 25% of t h e temporary t o t a l d i s a b i l i t y due 
from F e b r u a r y 1, 1980 u n t i l t h e d a t e o f t he Board's Order on 
Review, A p r i l 7, 1980, i s a s s e s s e d . S A I F ' s f a i l u r e t o pay 
c o m p e n s a t i o n f o l l o w i n g t h e Board's o r d e r i s a t l e a s t a c o l o r a b l e 
e x c u s e , so a p e n a l t y o f 10% o f the temporary t o t a l d i s a b i l i t y 
c o m p e n s a t i o n due f o l l o w i n g t h e Board's o r d e r u n t i l i s s u a n c e o f t h e 
d e n i a l i s a s s e s s e d . 

A l t h o u g h we q u e s t i o n t h e d a t e t h a t t h e R e f e r e e a s s i g n e d t o 
th e r e o p e n i n g o f t he c l a i m a n t ' s c l a i m , S A I F has not r a i s e d t h e 
i s s u e , so we do not r e a c h i t . We a l s o a g r e e w i t h t h e R e f e r e e t h a t 
t h i s c l a i m s h o u l d be remanded t o t h e E v a l u a t i o n D i v i s i o n i n o r d e r 
t o d e t e r m i n e a p r o p e r c l o s u r e d a t e . I t i s c l e a r from Dr. G a i s e r ' s 
r e p o r t o f J a n u a r y 15, 1981 t h a t c l a i m a n t was s t a t i o n a r y a s o f 
November 26, 1980 a t l e a s t so f a r a s her t h o r a c i c o u t l e t problem 
was c o n c e r n e d . I t w i l l be up t o the E v a l u a t i o n D i v i s i o n t o 
d e t e r m i n e whether c l a i m a n t was a l s o s t a t i o n a r y from her c e r v i c a l 
s u r g e r y on or b e f o r e t h a t d a t e . 

ORDER 
The R e f e r e e ' s o r d e r d a t e d A p r i l 9, 1981 i s a f f i r m e d i n p a r t 

and r e v e r s e d i n p a r t . That p o r t i o n o f the o r d e r w h i c h s e t a s i d e 
S A I F ' s d e n i a l of c l a i m a n t ' s t h o r a c i c o u t l e t syndrome c o n d i t i o n i s 
r e v e r s e d and S A I F ' s d e n i a l i s r e i n s t a t e d . T h a t p o r t i o n o f the 
o r d e r which d e n i e d c l a i m a n t ' s r e q u e s t f o r p e n a l t i e s i s r e v e r s e d 
and S A I F i s o r d e r e d t o pay c l a i m a n t a p e n a l t y o f 25% of a l l 
temporary t o t a l d i s a b i l i t y c ompensation due c l a i m a n t from F e b r u a r y 
1, 1980 t o A p r i l 7, 1980 and a p e n a l t y o f 10% o f a l l temporary 
t o t a l d i s a b i l i t y c o m p ensation due from A p r i l 7, 1980 t o J u l y 15, 
1980. The remainder o f t he R e f e r e e ' s o r d e r i s a f f i r m e d . 
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DAVID GUPTON, C l a i m a n t WCB 81-03320 
James F r a n c e s c o n i , C l a i m a n t ' s A t t o r n e y March 31, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by t h e Board en banc. 

C l a i m a n t r e q u e s t s Board r e v i e w o f R e f e r e e L e a h y ' s o r d e r w h i c h 
approved t h e i n s u r a n c e c a r r i e r ' s d e n i a l of March 6, 1981 and i t s 
d e n i a l ab i n i t i o . C l a i m a n t c o n t e n d s t h a t h i s work a c t i v i t y a t 
Dave's Bunker H i l l S h e l l worsened h i s p r e e x i s t i n g b i l a t e r a l 
e p i c o n d y l i t i s and t h a t t h e R e f e r e e i m p r o p e r l y i n t e r p r e t e d B r a c k e 
v. B a z a ' r , I n c . , 51 Or App 627 ( 1 9 8 1 ) . 

C l a i m a n t h e l d t h r e e s u c c e s s i v e j o b s t h a t a t f i r s t c a u s e d him 
t o have symptoms o f e p i c o n d y l i t i s r e q u i r i n g m e d i c a l s e r v i c e s , and 
t h e n e v e n t u a l l y c a u s e d d i s a b l e m e n t . C l a i m a n t f i l e d o n l y a g a i n s t 
the second employer, Dave's Bunker H i l l S h e l l . 

C l a i m a n t ' s e p i c o n d y l i t i s f i r s t showed up w h i l e he worked a s a 
m echanic f o r Automotive E n g i n e R e p a i r from about June t o October 
of 1979. He r e c e i v e d elbow i n j e c t i o n s f o r p a i n i n J u l y , August 
and September. I t a p p e a r s t h a t t h i s e x p o s u r e was i n j u r i o u s i n 
t h a t i t c a u s e d t h e e p i c o n d y l i t i s t o r e o c c u r a f t e r a t h r e e or f o u r 
y e a r p e r i o d o f c l a i m a n t b e i n g a symptomatic. 

C l a i m a n t t h e n worked a s a mechanic f o r Dave's Bunker H i l l 
S h e l l from O c t o b e r 1979 t o November 1980. D u r i n g t h a t t i m e he had 
elbow i n j e c t i o n s i n November 1979 and F e b r u a r y 1980 and e v e r y f o u r 
t o s i x weeks t h e r e a f t e r t h r o ughout h i s employment a t Dave's 
S h e l l . On August 5, 1980 Dr. Whitney (who t r e a t e d c l a i m a n t from 
March t o O c t o b e r 1980 d u r i n g c l a i m a n t ' s employment a t Dave's 
S h e l l ) s t a t e d t h a t i f t h e i n j e c t i o n s d i d not show a l o n g e r 
r e s p o n s e p r e t t y soon, s u r g e r y might be n e c e s s a r y . I t a p p e a r s t h a t 
t h i s e x p o s u r e was i n j u r i o u s and worsened t h e e p i c o n d y l i t i s i n t h a t 
i t c a u s e d t h e t r e a t i n g p h y s i c i a n t o c o n s i d e r s u r g e r y . Dr. Whitney 
r e p o r t e d on December 19, 1980, "...Mr. Gupton's employment 
d e f i n i t e l y a g g r a v a t e d and c a u s e d a r e c u r r e n c e o f h i s problem t h a t 
he had t h r e e t o f o u r y e a r s ago w i t h an i n t e r v a l o f t h r e e t o f o u r 
y e a r s where he was e s s e n t i a l l y a s ymptomatic, and I f e e l t h a t t h e 
p a t i e n t ' s o c c u p a t i o n i s r e l a t e d t o both elbows, a s a mechanic u s e s 
both arms t o a g r e a t d e a l of an e x t e n t l i f t i n g , p u l l i n g and 
w o r k i n g w r e n c h e s . " Dr. Whitney r e p o r t e d on F e b r u a r y 23, 1981: 
"The n a t u r a l p r o g r e s s i o n [of e p i c o n d y l i t i s ] i s t o improve and g e t 
b e t t e r u n l e s s a g g r a v a t e d . I f e e l t h a t the p a t i e n t ' s p r e s e n t 
o c c u p a t i o n has been the i n c i t i n g f a c t o r t o p r e v e n t improvement." 

C l a i m a n t moved from Coos Bay t o P o r t l a n d and worked a s a 
mechanic a t Goodyear T i r e Company from December 3, 1980 t o J a n u a r y 
16, 1981. At t h a t p o i n t h i s new d o c t o r , Dr. G r i t z k a , took 
c l a i m a n t o f f work. Dr. G r i t z k a performed s u r g e r y i n F e b r u a r y 1981 
t o c o r r e c t c l a i m a n t ' s e p i c o n d y l i t i s c o n d i t i o n . 

The c l a i m a n t t e s t i f i e d t h a t h i s elbows were b o t h e r i n g him 
t h r o u g h o u t h i s employment a t Goodyear. A l s o , he s a i d h i s j o b 
i n v o l v e d even a l i t t l e b i t more mechanic work tha n a t t h e S h e l l 
s t a t i o n . He a l s o t e s t i f i e d t h a t t h e p a i n g r a d u a l l y became so 
a c u t e t h a t he c o u l d n o t s l e e p . T h i s a c u t e n e s s began i n September 
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1980 w h i l e a t Dave's S h e l l and c o n t i n u e d through t h e end o f h i s 
employment w i t h Goodyear. So, i t a p p e a r s t h a t t h e q u a l i t y o f 
ex p o s u r e a t Goodyear was a t l e a s t a s i n j u r i o u s a s t h a t a t Dave's 
S h e l l ; however, t h e q u a n t i t y o f exp o s u r e a t Goodyear l a s t e d o n l y 
one and o n e - h a l f months, w h i l e t h e Dave's S h e l l j o b l a s t e d 
t h i r t e e n months. 

We f i n d t h a t t h e exp o s u r e a t Dave's S h e l l was i n j u r i o u s i n 
f a c t i n t h a t i t c o n t r i b u t e d t o c l a i m a n t ' s b i l a t e r a l e p i c o n d y l i t i s 
by k e e p i n g i t i n an i n f l a m e d s t a t e w i t h p a i n and numbness whic h 
e v e n t u a l l y r e q u i r e d s u r g i c a l r e l i e f . 

G e n e r a l l y , t h e employer who p r o v i d e d t h e l a s t i n j u r i o u s 
e x p o s u r e t h a t c o u l d have c o n t r i b u t e d t o t h e d i s e a s e i s t h e 
r e s p o n s i b l e employer. I n k l e y v. F o r e s t F i b e r P r o d u c t s Company, 
288 Or 337 ( 1 9 8 0 ) . However, B r a c k e , s u p r a , h e l d t h a t a c l a i m a n t 
i s n o t l i m i t e d t o f i l i n g a c l a i m on t h e l a s t employer w i t h r i s k 
e x p o s u r e . The c l a i m a n t has t h e o p t i o n t o prove t h a t a p r i o r 
employer was r e s p o n s i b l e i n f a c t . We f i n d t h a t t h e c l a i m a n t has 
met t h a t burden o f p r o o f r e g a r d i n g Dave's S h e l l ' s r e s p o n s i b i l i t y . 

B r a c k e does n o t p e r m i t t h e l a s t employer a g a i n s t whom a 
c l a i m a n t h a s f i l e d t o show t h a t t h e d i s e a s e was c a u s e d d u r i n g an 
e a r l i e r employment. S t e v e n Lundmark, 32 Van N a t t a 107 ( 1 9 8 1 ) . 
S i m i l a r l y , we do not i n t e r p r e t t h e r e a s o n i n g behind B r a c k e t o 
p e r m i t an e a r l i e r employer a g a i n s t whom a c l a i m i s f i l e d t o show 
t h a t a su b s e q u e n t employment a l s o exposed t h e c l a i m a n t t o i n j u r y . 
T h e r e f o r e , even though c l a i m a n t s u f f e r e d i n j u r i o u s e x p o s u r e a t 
Goodyear w h i c h was subs e q u e n t t o t h e i n j u r i o u s e x p o s u r e a t Dave's 
S h e l l , Dave's S h e l l i s n o t p e r m i t t e d t o conte n d t h a t Goodyear i s 
r e s p o n s i b l e . 

ORDER 

The R e f e r e e ' s o r d e r o f May 19, 1981 i s r e v e r s e d , and t h e 
i n s u r a n c e c a r r i e r ' s d e n i a l o f March 6, 1981 and i t s d e n i a l ab 
i n i t i o a r e s e t a s i d e . T h i s c l a i m i s remanded t o t h e i n s u r a n c e 
c a r r i e r f o r a c c e p t a n c e and p r o c e s s i n g i n a c c o r d a n c e w i t h t h e 
Oregon Workers Compensation Laws. 

C l a i m a n t ' s a t t o r n e y i s awarded 
a t h e a r i n g and $500 f o r s e r v i c e s on 
to and n o t out o f compensation. 

BOARD MEMBER McCALLISTER, DISSENTING: 

I d i s a g r e e w i t h t h e m a j o r i t y ' s o p i n i o n b e c a u s e i t does too 
much v i o l e n c e t o t h e " l a s t i n j u r i o u s e x p o s u r e r u l e . " 

The f o l l o w i n g a n a l y s i s i s p r e m i s e d on t h e u n d e r s t a n d i n g t h a t 
t h e c l a i m a n t has t h e burden t o f i r s t e s t a b l i s h c o m p e n s a b i l i t y . A 
c l o s e r e a d i n g o f t h e f a c t s i n B r a c k e v. B a s a ' r , I n c . , 51 Or App 
627 (1981) r e v e a l s t h e B r a c k e c o u r t a l l o w e d t h e c l a i m a n t t o a s s e r t 
a c l a i m a g a i n s t t h e employer where she r e c e i v e d t h e l a s t i n j u r i o u s 
e x p o s u r e . 

t h e sum o f $1,000 f o r s e r v i c e s 
r e v i e w t o be p a i d i n a d d i t i o n 
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I n B r a c k e the c l a i m a n t h e l d t h r e e s u c c e s s i v e j o b s where she 
was exposed t o c e r t a i n c h e m i c a l s d u r i n g her employment a s a meat 
wrapper. She s u f f e r e d from a c o n d i t i o n c a l l e d "meat w r a p p e r s ' 
asthma" wh i c h i s c a u s e d by e x p o s u r e t o t h o s e c h e m i c a l s . 

The c l a i m a n t f i l e d a g a i n s t her f i r s t employer, B a z a ' r , and 
proved t h a t she became s e n s i t i z e d t o t h e c h e m i c a l s t h e r e . Her 
d o c t o r - s p e c i a l i s t t e s t i f i e d t h a t once she became s e n s i t i z e d , s h e 
was s e n s i t i z e d f o r l i f e and t h a t f u r t h e r e x p o s u r e would produce 
symptoms b u t would no t worsen the u n d e r l y i n g s e n s i t i z a t i o n w h i c h 
she had a l r e a d y a c q u i r e d . E x p o s u r e a t her second or t h i r d j o b s 
was not i n j u r i o u s b e c a u s e i t c o u l d n o t worsen her c o n d i t i o n . 
Thus, t h e l a s t i n j u r i o u s e x p o s u r e i n f a c t took p l a c e a t B a z a ' r . 

The B r a c k e c o u r t s a i d t h a t t h e c l a i m a n t c o u l d have c h o s e n t o 
a s s e r t a c l a i m a g a i n s t her l a s t employer, T h r i f t w a y , under the 
l a s t r i s k e x p o s u r e r u l e . T h a t r u l e a l l o w s t h e c l a i m a n t t o f i l e 
a g a i n s t t h e l a s t employer where working c o n d i t i o n s c o u l d have 
c a u s e d t h e d i s e a s e . Had c l a i m a n t done s o , T h r i f t w a y would not 
have been p e r m i t t e d t o a v o i d r e s p o n s i b i l i t y by showing t h a t t h e 
c o n d i t i o n had s t a b i l i z e d d u r i n g a p r e v i o u s employment a t B a z a ' r 
and was n o t worsened by her employment a t T h r i f t w a y . 

So t h e B r a c k e c o u r t l e f t t h e c l a i m a n t two f i l i n g o p t i o n s i n 
s u c c e s s i v e r i s k e x p o s u r e c a s e s : 

(1) Take t h e e a s i e r burden o f p r o o f by f i l i n g a g a i n s t t h e 
l a s t employer where working c o n d i t i o n s c o u l d have c a u s e d t h e 
d i s e a s e , o r 

(2) t a k e t h e h a r d e r burden o f p r o o f by f i l i n g a g a i n s t t h e 
employer where the e v i d e n c e u l t i m a t e l y w i l l show r e s p o n s i b i l i t y , 
i n f a c t , f o r t h e d i s e a s e . 

I n B r a c k e , t h e c l a i m a n t c h o s e o p t i o n (2) and p r e v a i l e d . 

I n t h i s c a s e , t h e c l a i m a n t c h o s e o p t i o n (2) but, i n my 
o p i n i o n , d i d n o t p r e v a i l . Unlike, t h e e v i d e n c e i n B r a c k e , none o f 
t h e d o c t o r s i n t h i s c a s e e x p r e s s e d t h e o p i n i o n t h a t t h e r i s k 
e x p o s u r e a t t h e second employment, Dave's S h e l l , e x c l u s i v e l y 
c a u s e d t h e a g g r a v a t i o n of c l a i m a n t ' s b i l a t e r a l e p i c o n d y l i t i s . 
R a t h e r , t h e i r o p i n i o n s s u p p o r t e d t h e c o n c l u s i o n t h a t c l a i m a n t ' s 
o c c u p a t i o n a s a mechanic g e n e r a l l y c a u s e d t h e c o n d i t i o n . 

The B r a c k e c o u r t h e l d a t 51 Or App 627, 636: 

"Where the c l a i m a n t i s a b l e t o p r o v e by a 
preponderance o f the e v i d e n c e t h a t a p r i o r 
employer was r e s p o n s i b l e i n f a c t , t h e c l a i m 
may be v a l i d l y a s s e r t e d a g a i n s t t h a t p r i o r 
employer and i t i s no d e f e n s e t h a t a 
s u b s e q u e n t employer exposed c l a i m a n t t o t h e 
same k i n d o f r i s k i f t h a t r i s k was not 
i n j u r i o u s i n f a c t . (Emphasis added.) 
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The f l i p s i d e o f t h a t p a s s a g e i s t h a t a p r i o r employer c a n 
a s s e r t a d e f e n s e t h a t a s u b s e q u e n t employer exposed c l a i m a n t t o 
t h e same k i n d of r i s k when t h a t r i s k i s i n j u r i o u s i n f a c t . 

I n t h i s c a s e Dave's S h e l l has s u c c e s s f u l l y r a i s e d t h a t 
d e f e n s e and shown t h a t c l a i m a n t was exposed t o the same k i n d o f 
r i s k w i t h a s ubsequent employer, Goodyear T i r e Co., which was 
i n j u r i o u s i n f a c t . I n c o m p a r i s o n , B a z a ' r c o u l d not have r a i s e d 
t h a t d e f e n s e i n t h e B r a c k e c a s e b e c a u s e o f t h e u n u s u a l f a c t s t h e r e . 

C l a i m a n t c l e a r l y has a compensable c l a i m f o r b i l a t e r a l 
e p i c o n d y l i t i s , but t h e wrong employer i s h a v i n g t o pay f o r i t . 
S i n c e t h e c l a i m a n t was u n a b l e t o produce e v i d e n c e which p o i n t e d to 
one p a r t i c u l a r employer i n e x c l u s i o n o f a l l o t h e r s , t h e 
r e s p o n s i b i l i t y f o r t h e c l a i m s h o u l d have f a l l e n t o the l a s t 
employer w i t h i n j u r i o u s r i s k e x posure — Goodyear T i r e Co. 

DELBERT HUTCHINSON, C l a i m a n t WCB 79-07340 
Samuel I m p e r a t i , C l a i m a n t ' s A t t o r n e y March 3 1 , 1982 
D e n n i s V a v R o s k y , D e f e n s e A t t o r n e y O r d e r on R e v i e w 
Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t and the employer seek Board r e v i e w of R e f e r e e 
L e a h y ' s o r d e r which a f f i r m e d the d e n i a l of c l a i m a n t ' s a g g r a v a t i o n 
c l a i m , found c l a i m a n t was s t a t i o n a r y on October 16, 1979, d e n i e d 
h i s r e q u e s t f o r a r e f e r r a l t o t he P a i n C e n t e r , a f f i r m e d the D e t e r 
m i n a t i o n Order award a s m o d i f i e d by the m e d i c a l l y s t a t i o n a r y d a t e , 
and o r d e r e d p e n a l t i e s i n a d d i t i o n t o t h e compensation not p r e 
v i o u s l y p a i d from March 29, 1979 t o August 10, 1979 and p e n a l t i e s 
from October 15, 1979 through F e b r u a r y 26, 1980 i f the compensa
t i o n f o r t h a t p e r i o d of time was not t i m e l y p a i d . 

The g e n e r a l i s s u e s b e f o r e us a r e c l a i m a n t ' s e n t i t l e m e n t t o 
temporary d i s a b i l i t y c ompensation, a g g r a v a t i o n , p e n a l t i e s , P a i n 
C e n t e r r e f e r r a l , e x t e n t o f d i s a b i l i t y and a t t o r n e y f e e s . 

C l a i m a n t s u s t a i n e d a compensable i n j u r y t o h i s back on O c t o 
ber 25, 1978. The c l a i m was a c c e p t e d by t h e c a r r i e r and time l o s s 
b e n e f i t s were p a i d from October 25, 1978 through F e b r u a r y 5, 1979 
and from F e b r u a r y 13, 1979 through March 30, 1979. C l a i m a n t was 
r e l e a s e d f o r r e g u l a r work by Dr. Klump a s o f F e b r u a r y 6, 1979. He 
a d v i s e d Dr. Klump on F e b r u a r y 8th t h a t he was u n a b l e t o do the 
heavy l i f t i n g r e q u i r e d i n h i s j o b and wanted a l i g h t duty j o b 
u n t i l he c o u l d g r a d u a l l y work back i n t o h i s r e g u l a r j o b . On 
F e b r u a r y 12, 1979 c l a i m a n t t o l d t h e d o c t o r t h a t he c o u l d not work 
due t o h i s back and l e f t l e g p a i n . He was t o l d by Dr. Klump t o 
t a k e a week o f f and then a t t e m p t to r e t u r n t o work. * On March 6, 
1979 Dr. Klump i n d i c a t e d t h a t c l a i m a n t was f e e l i n g much improved 
and h i s e x a m i n a t i o n showed no a b n o r m a l i t y . He a d v i s e d c l a i m a n t to 
a t t e m p t t o be r e t r a i n e d i n some t y p e o f l i g h t e r work. 

C l a i m a n t began a c o u r s e i n r e f r i g e r a t i o n on March 28, 1979. 
Between t h a t d a t e and August 10, 1979 c l a i m a n t a p p a r e n t l y d i d n o t 
s e e k m e d i c a l a t t e n t i o n . The r e c o r d i s s i l e n t d u r i n g t h i s p e r i o d 
of time w i t h r e s p e c t t o a r e l e a s e f o r r e g u l a r work. He saw Dr. 
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Bomengen on August 10, who found c l a i m a n t had a p o s t - o p e r a t i v e 
laminectomy back which would r e q u i r e f u r t h e r e v a l u a t i o n . C l a i m a n t 
was h o s p i t a l i z e d on August 26, 1979 f o r a myelogram. 

C l a i m a n t saw Dr. Campagna on October 16, 1979 and a d v i s e d him 
t h a t he p l a n n e d t o r e t u r n to work. A l l t e s t i n g was w i t h i n normal 
l i m i t s . The doctor, f e l t c l a i m a n t ' s c o n d i t i o n was v o c a t i o n a l l y 
s t a t i o n a r y and recommended r e h a b i l i t a t i o n . An e x a m i n a t i o n by Dr. 
Klump on November 28, 1979 r e v e a l e d f u l l range of motion of t h e 
back. 

A s t i p u l a t i o n was i s s u e d on November 16, 1979 which c o v e r e d 
s e v e r a l i s s u e s . (1) Temporary t o t a l d i s a b i l i t y b e n e f i t s would con
t i n u e t o be p a i d u n t i l c l o s u r e ; (2) r e t r o a c t i v i t y (back t o March 
29, 1979) o f temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n would not be 
r e s o l v e d by t h e s t i p u l a t i o n but r a t h e r by a f u t u r e h e a r i n g ; (3) 
t h e i s s u e o f p e n a l t i e s would a l s o be r e s e r v e d f o r a f u t u r e h e a r i n g 
and (4) c l a i m a n t ' s a t t o r n e y was e n t i t l e d t o a f e e e q u a l t o $312. 

On December 12, 1979 Dr. Campagna a d v i s e d the c a r r i e r t h a t 
c l a i m a n t was m e d i c a l l y s t a t i o n a r y a s o f October 16, 1979. A 
D e t e r m i n a t i o n Order was e n t e r e d on June 9, 1980 w h i c h g r a n t e d 
c l a i m a n t c o mpensation f o r temporary t o t a l d i s a b i l i t y from October 
30, 1978 t hrough F e b r u a r y 5, 1979 and temporary p a r t i a l d i s a b i l i t y 
from F e b r u a r y 6, 1979 through F e b r u a r y 26, 1980. C l a i m a n t was 
a l s o g r a n t e d compensation f o r 20% u n s c h e d u l e d low back d i s a b i l i t y . 

C l a i m a n t saw Dr. T a y l o r on August 30, 1980 c o m p l a i n i n g o f low 
back p a i n . He r e f e r r e d c l a i m a n t t o Dr. Hockey who was t o l d t h a t 
c l a i m a n t , had an i n c r e a s e i n back p a i n on August 28, w h i l e w orking 
on t h e y a r d e r . Dr. Hockey recommended t h a t c l a i m a n t s h o u l d be 
a d m i t t e d t o t h e P a i n C l i n i c t o s e e i f he c o u l d b e t t e r adapt t o 
l i v i n g w i t h h i s problem. On November 12, 1980 Dr. Hockey i n d i c a t e d 
c l a i m a n t ' s c o n d i t i o n was s t a t i o n a r y but t h a t he had c o n s i d e r a b l e 
symptomatology whi c h c o u l d b e s t be handled by the P a i n C l i n i c . 

B e c a u s e o f t h e c o n f u s i o n s u r r o u n d i n g t h i s c a s e , a s e v i d e n c e d 
by t h e l e n g t h y b r i e f s , we w i l l a t t e m p t t o h a n d l e e a c h i s s u e s e p a 
r a t e l y and a s c o n c i s e l y a s p o s s i b l e . 

TEMPORARY D I S A B I L I T Y - The R e f e r e e g r a n t e d c l a i m a n t compensa
t i o n f o r temporary t o t a l d i s a b i l i t y from March 30, 1979 through 
August 8, 1979. We f i n d the r e c o r d i s not c l e a r on c l a i m a n t ' s en
t i t l e m e n t t o t h i s c ompensation s i n c e c l a i m a n t a p p a r e n t l y r e c e i v e d 
no m e d i c a l c a r e d u r i n g t h a t t i m e . We a r e aware t h a t c l a i m a n t was 
i n v o l v e d f o r some p e r i o d of time i n a r e f r i g e r a t i o n program f o r 
which he was r e c e i v i n g r e m u n e r a t i o n . A f t e r c l a i m a n t t e r m i n a t e d 
from t h e program, he c o n t i n u e d t o do r e f r i g e r a t i o n r e p a i r work on 
h i s own. C l a i m a n t ' s c l a i m was reopened on August 10, 1979 a f t e r 
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he e x a c e r b a t e d h i s back c o n d i t i o n w h i l e moving a r e f r i g e r a t o r on 
d o l l y . C l a i m a n t was r e l e a s e d f o r r e g u l a r work on F e b r u a r y 6, 1979. 
Due t o h i s c o m p l a i n t s , Dr. Klump t o l d him t o work a t a l i g h t d u t y 
j o b f o r a p p r o x i m a t e l y two t o t h r e e weeks u n t i l he c o u l d g r a d u a l l y 
work back i n t o h i s r e g u l a r j o b . S h o r t l y a f t e r t h a t r e p o r t c l a i m a n t 
s t a r t e d t h e r e f r i g e r a t i o n program. We do not f i n d p e r s u a s i v e e v i 
dence t o w a r r a n t payment o f temporary t o t a l d i s a b i l i t y c o m p e n s a t i o n 
between March 30, 1979 and August 8, 1979. C l a i m a n t has f a i l e d t o 
show by a preponderance o f the e v i d e n c e t h a t he i s e n t i t l e d t o s a i d 
c o m p e n s a t i o n . 

The June 9, 1980 D e t e r m i n a t i o n Order d i r e c t e d t h a t compensa
t i o n f o r time l o s s be p a i d between the d a t e s i n q u e s t i o n . C l a i m a n t 
r e q u e s t s p e n a l t i e s f o r t h e c a r r i e r ' s f a i l u r e t o do s o . We f i n d 
t h a t t h e November 16, 1979 S t i p u l a t i o n c o v e r e d t h i s p a r t i c u l a r 
i s s u e when i t d i r e c t e d t h a t c ompensation f o r t h a t p e r i o d of time 
would be r e s o l v e d a t t h e time of a f i n a l h e a r i n g . The c a r r i e r 
f a i l e d t o pay, e v i d e n t l y r e l y i n g on t h e S t i p u l a t i o n . We c o n c l u d e 
t h a t t h e c a r r i e r s h o u l d have p a i d temporary p a r t i a l d i s a b i l i t y a s 
d i r e c t e d by t h e D e t e r m i n a t i o n Order, but t o t h e e x t e n t t h e c a r r i e r 
r e l i e d on t he S t i p u l a t i o n , i t s f a i l u r e t o pay was not 
u n r e a s o n a b l e . No p e n a l t i e s a r e due on t h i s i s s u e . 

The n e x t i s s u e i n v o l v e s whether c l a i m a n t ' s c o n d i t i o n was 
m e d i c a l l y s t a t i o n a r y on October 16, 1979. The R e f e r e e so found 
and we a g r e e . Dr. Campagna's r e p o r t s a r e c l e a r on t h i s i s s u e . 
The D e t e r m i n a t i o n Order s h o u l d be so m o d i f i e d and compensation 
s h o u l d c e a s e a s o f t h a t d a t e . P e n a l t i e s a r e not i n o r d e r h e r e 
b e c a u s e t h e r e was no p r o o f o f f e r e d t o show t h a t t h e c a r r i e r made 
th e payment u n t i m e l y . The c a r r i e r has a s k e d f o r an o f f s e t due t o 
t h e f a c t t h a t t h e y have p a i d temporary d i s a b i l i t y c ompensation up 
t o a t l e a s t May, 1980. C l a i m a n t i s vehemently opposed t o t h i s 
o f f s e t . However, t h e Workers Compensation Department r u l e s a l l o w 
f o r t h i s o f f s e t and we c o n c l u d e t h a t i t i s p r o p e r i n t h i s c a s e . 
ORS 436-54-320. 

AGGRAVATION - We a g r e e w i t h t h e R e f e r e e t h a t t h e r e i s no 
p r o o f o f a worsened c o n d i t i o n i n August, 1980. The m e d i c a l e v i 
d ence s i m p l y f a i l s t o s u p p o r t t h a t c o n t e n t i o n . We a l s o f i n d no 
p r o o f of a new i n j u r y . We c o n c l u d e c l a i m a n t i s e n t i t l e d t o have 
h i s m e d i c a l e x p e n s e s p a i d under the p r o v i s i o n s of ORS 6 5 6 . 2 4 5 f o r 
h i s i n c r e a s e d symptomatology. C l a i m a n t a r g u e s t h a t Dr. Hockey's 
recommendation t h a t he e n t e r t h e P a i n C l i n i c i s e v i d e n c e t h a t he 
was n o t m e d i c a l l y s t a t i o n a r y and t h a t h i s c o n d i t i o n c o u l d improve. 
A l s o , i f c l a i m a n t does not go t o t h e P a i n C l i n i c , c l a i m a n t a s s e r t s 
he w i l l have s u b s t a n t i a l permanent d i s a b i l i t y . B e c ause the P a i n 
C l i n i c c o u l d improve c l a i m a n t ' s a b i l i t y t o f u n c t i o n , c l a i m a n t 
a r g u e s t h a t he i s not l e g a l l y m e d i c a l l y s t a t i o n a r y . We do not 
f i n d t h i s p r o o f o f a g g r a v a t i o n . Dr. Hockey s t a t e d , and we a g r e e , 
t h a t t h e P a i n C l i n i c c o u l d be i n v a l u a b l e t o c l a i m a n t i n h e l p i n g 
him cope w i t h h i s p a i n , but i t i s u n l i k e l y t h a t i t would change 
the s t a t u s o f h i s d i s a b i l i t y . C l a i m a n t has f a i l e d t o prove he 
s u s t a i n e d an a g g r a v a t i o n o f h i s 1978 i n j u r y . 
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PAIN C L I N I C - We f i n d Dr. Hockey's r e p o r t s s u f f i c i e n t t o 
s u p p o r t a r e f e r r a l t o t h e P a i n C l i n i c . At t he time c l a i m a n t i s 
a d m i t t e d t o the program, he i s e n t i t l e d t o c l a i m r e o p e n i n g f o r t h e 
payment of temporary t o t a l d i s a b i l i t y c o m p ensation and a l l r e l a t e d 
e x p e n s e s . The R e f e r e e ' s f i n d i n g on t h i s i s s u e s h o u l d be r e v e r s e d . 

EXTENT OF PERMANENT D I S A B I L I T Y - A p p l y i n g the Department's 
r u l e s w h i c h govern the r a t i n g of c l a i m a n t ' s d i s a b i l i t y , we c o n 
c l u d e the award g r a n t e d by the D e t e r m i n a t i o n Order was p r o p e r . 
OAR 436-65-600, e t s e q . 

ATTORNEY FEES - C l a i m a n t p r e v a i l e d on t h e i s s u e s of temporary 
t o t a l d i s a b i l i t y and p e n a l t i e s a t the h e a r i n g l e v e l . The R e f e r e e 
g r a n t e d an a t t o r n e y f e e of $950. T h i s i s i n e r r o r a s t h e f e e 
s h o u l d have been a p e r c e n t a g e o f the i n c r e a s e d award. However, 
be c a u s e c l a i m a n t f a i l e d t o p r e v a i l on any i s s u e e x c e p t e n t i t l e m e n t 
t o a program a t the P a i n C l i n i c , t h i s problem i s i n c o n s e q u e n t i a l . 
C l a i m a n t ' s a t t o r n e y i s e n t i t l e d t o a s m a l l f e e f o r p r e v a i l i n g on 
t h e i s s u e o f c l a i m a n t ' s e n t i t l e m e n t to the P a i n C l i n i c . The f e e 
g r a n t e d by t h e R e f e r e e a t the h e a r i n g i s r e v e r s e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 24, 1980 and amended on 
J a n u a r y 6, 1981 i s m o d i f i e d . For the purpose of c l a r i t y we w i l l 
l i s t a l l t h e i s s u e s below whether t h e r e s u l t r e a c h e d by the 
R e f e r e e has been changed or not. 

C l a i m a n t i s not e n t i t l e d t o c o m p e n s a t i o n f o r temporary 
p a r t i a l d i s a b i l i t y from March 30, 1979 through August 8, 1979. No 
p e n a l t i e s a r e a s s e s s e d . 

The D e t e r m i n a t i o n Order, d a t e d June 9, 1980 i s m o d i f i e d t o 
show t h a t c l a i m a n t became m e d i c a l l y s t a t i o n a r y on October 16, 
1979. A l l c o mpensation p a i d f o r temporary d i s a b i l i t y a f t e r t h a t 
d a t e may be a p p l i e d a s an o f f s e t a g a i n s t any f u t u r e award c l a i m a n t 
may r e c e i v e . The D e t e r m i n a t i o n Order, w i t h r e s p e c t t o c l a i m a n t ' s 
u n s c h e d u l e d d i s a b i l i t y award, i s a f f i r m e d . 

The c a r r i e r ' s d e n i a l o f c l a i m a n t ' s a g g r a v a t i o n c l a i m i s 
approved. 

C l a i m a n t i s e n t i t l e d t o a r e f e r r a l to t h e P a i n C l i n i c . Upon 
a d m i t t a n c e , he i s e n t i t l e d t o a r e o p e n i n g under ORS 656.273. 

C l a i m a n t ' s a t t o r n e y i s g r a n t e d a s a r e a s o n a b l e a t t o r n e y ' s f e e 
t h e sum o f $350, p a y a b l e by the c a r r i e r , f o r h i s s e r v i c e s b e f o r e 
the R e f e r e e and the Board on the i s s u e o f the c a r r i e r ' s r e f u s a l t o 
a l l o w c l a i m a n t t o a t t e n d t h e P a i n C l i n i c . The a t t o r n e y f e e 
g r a n t e d by t h e R e f e r e e i s r e v e r s e d . 
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JOHN JOHNSON, C l a i m a n t 
Mark S c h i v e l y , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 79-03695 
March 31, 1982 
O r d e r on Rev i e w 

Reviewed by Board Members B a r n e s and M c C a l l i s t e r . 

The S A I F C o r p o r a t i o n r e q u e s t s Board r e v i e w of R e f e r e e 
F o s t e r ' s o r d e r which s e t a s i d e S A I F ' s F e b r u a r y 22, 1980 d e n i a l o f 
c l a i m a n t ' s a g g r a v a t i o n c l a i m , r e f u s e d t o r u l e on the i s s u e o f 
e x t e n t o f permanent p a r t i a l d i s a b i l i t y r a i s e d i n t h e o r i g i n a l 
r e q u e s t f o r h e a r i n g , which was an a p p e a l by S A I F from the October 
19, 1978 D e t e r m i n a t i o n Order which awarded c l a i m a n t 50% un
s c h e d u l e d d i s a b i l i t y f o r h i s low back and 15% f o r l o s s o f h i s l e f t 
f o o t . S A I F c o n t e n d s t h a t t h e c l a i m a n t ' s 1980 h o s p i t a l i z a t i o n , f o r 
w h i c h t h e a g g r a v a t i o n c l a i m was f i l e d , i s a d i r e c t s e q u e l a e o f 
c l a i m a n t ' s p r e v i o u s m u l t i p l e back i n j u r i e s , not r e l a t e d t o t h e 
f r a c t u r e d t a l u s i n h i s l e f t a n k l e s u f f e r e d on the j o b on August 1, 
1977 f o r which S A I F was r e s p o n s i b l e . S A I F a l s o o b j e c t s t o t h e low 
back d i s a b i l i t y award o f the D e t e r m i n a t i o n Order. 

At t h e J u l y 10, 1980 h e a r i n g , 145 e x h i b i t s were s u b m i t t e d 
w h i c h d e t a i l a long and c o m p l i c a t e d m e d i c a l h i s t o r y . C l a i m a n t 
f i r s t s u s t a i n e d an i n d u s t r i a l i n j u r y t o t he c o c c y x i n 1961. I n 
1964 a second i n j u r y was i n c u r r e d and d i a g n o s e d a s l u m b o s a c r a l 
s t r a i n . I n 1965 a d e c o m p r e s s i v e laminectomy w i t h removal o f a 
p r o t r u d e d L4 d i s c , m i d - l i n e , was performed. A r e p o r t from Dr. 
M c i n t o s h d a t e d March 29, 1966 d i a g n o s e d d e g e n e r a t i v e d i s c d i s e a s e , 
L4-5 l e v e l . The c l a i m was c l o s e d on December 12, 1966 w i t h an 
award of 35% l o s s of f u n c t i o n of arm. I n 1968, a second l a m i n 
ectomy, L4-5 w i t h f u s i o n of L4 t o t h e sacrum was performed. An 
o r d e r d a t e d June 27, 1969 c l o s e d t h e c l a i m w i t h an award of/ 35% 
l o s s of an arm f o r a t o t a l of 70% l o s s of t h e r i g h t l e g . 

I n 1970 an i n d u s t r i a l i n j u r y t o the c l a i m a n t ' s l e f t s h o u l d e r 
i s r e p o r t e d w h i l e he was working i n A l a s k a . C l a i m a n t was sub
s e q u e n t l y i n v o l v e d i n a motor v e h i c l e a c c i d e n t i n 1971. The 
J a n u a r y 14, 1972 r e p o r t o f Dr. Campagna i n d i c a t e s t h a t c l a i m a n t 
f r a c t u r e d two r i b s i n October o f 1971. I n May of 1972 a decom
p r e s s i v e laminectomy, L3 was performed w i t h s p i n a l f u s i o n o f L3 t o 
L 4 . 

C l a i m a n t e n j o y e d a s u b s t a n t i a l l y i n j u r y - f r e e i n t e r l u d e u n t i l 
1975 when he f e l l on h i s back w h i l e working i n C a l i f o r n i a . C l a i m 
a n t c o n t i n u e d t o c o m p l a i n o f back p a i n , but Dr. S t e v e n s o n found no 
o b j e c t i v e e v i d e n c e t o s u s t a i n t h e s e c o m p l a i n t s upon e x a m i n a t i o n on 
December 19, 1975. I n 1976 c l a i m a n t was i n v o l v e d i n a n o t h e r motor 
v e h i c l e a c c i d e n t which Dr. Ampel r e p o r t e d e x a c e r b a t e d c l a i m a n t ' s 
low back p a i n . Dr. Campagna noted i n h i s October 19, 1976 r e p o r t 
t h a t f u n c t i o n a l o v e r l a y c l o u d e d the o r g a n i c p i c t u r e . C l a i m a n t ' s 
C a l i f o r n i a c l a i m was compromised i n March o f 1977 w i t h a s e t t l e 
ment o f $6,000, the e q u i v a l e n t of 19% u n s c h e d u l e d d i s a b i l i t y . 

The c u r r e n t c l a i m o r i g i n a t e d i n an August 1, 1977 i n c i d e n t i n 
w h i c h c l a i m a n t i n j u r e d h i s l e f t a n k l e when he jumped o f f a y a r d e r 
onto a l o g . The a n k l e was s e t i n a c a s t which was removed on 
O c t o b e r 10, 1977. The f i r s t i n d i c a t i o n of a r e c u r r e n c e o f back 
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p a i n i s i n Dr. W i l s o n ' s r e p o r t o f October 20, 1977. Dr. W i l s o n 
n o t e s i n h i s F e b r u a r y 20, 1978 r e p o r t t h a t w i t h r e g a r d to c l a i m 
a n t ' s back, he s u f f e r e d "an a p p a r e n t e x a c e r b a t i o n which o c c u r r e d 
t h a t e v e n i n g w h i l e he was s i t t i n g and w a t c h i n g t e l e v i s i o n . " The 
a s s a u l t on t h e c l a i m a n t ' s body resumed on A p r i l 13, 1978 when he 
f e l l i n t h e shower and f r a c t u r e d h i s r i b s . Another i n c i d e n t i s 
r e c o r d e d i n the June 10, 1978 r e p o r t o f t h e O r t h o p a e d i c C o n s u l 
t a n t s r e l a t i n g t h a t c l a i m a n t was sawing f i r e w o o d i n A p r i l o f 1978 
when h i s back "went ou t . " The D e t e r m i n a t i o n Order o f O ctober 19, 
1978 w h i c h c l o s e d t h e August 1, 1977 a n k l e i n j u r y c l a i m awarded 
c l a i m a n t 50% u n s c h e d u l e d d i s a b i l i t y f o r h i s low back and 15% f o r 
l o s s o f h i s l e f t f o o t . 

On J a n u a r y 21, 1980 a myelogram was performed by Dr. D o y l e 
who d i a g n o s e d p o s t s u r g i c a l changes w i t h "... l a t e r a l and v e n t r a l 
d e f e c t a t L 2 - 3 , which may r e p r e s e n t a d d i t i o n a l d i s c d i s e a s e , not 
p r e s e n t on a p r e v i o u s e x a m i n a t i o n . " (Emphasis added.) Dr. W i l s o n 
i n h i s J a n u a r y 29, 1980 r e p o r t noted s p i n a l c a n a l s t e n o s i s a t L2-3 
above h i s t h r e e l e v e l s p i n a l f u s i o n and recommended s u r g i c a l 
d e c o m p r e s s i o n . A d e c o m p r e s s i v e laminectomy a t L2-3 was c a r r i e d 
o u t on March 24, 1980. 

The R e f e r e e found t h a t " t h e r e seems to be l i t t l e q u e s t i o n i n 
Dr. W i l s o n ' s o p i n i o n t h a t c l a i m a n t ' s [ b a c k ] problems a r e - r e l a t e d 
t o h i s a n k l e i n j u r y i n 1977, and t h a t i t was a m a t e r i a l c o n 
t r i b u t i n g f a c t o r t o h i s h o s p i t a l i z a t i o n . " Our a n a l y s i s o f t h e 
r e c o r d l e a d s us t o a d i f f e r e n t c o n c l u s i o n . 

T h i s a g g r a v a t i o n c l a i m i n v o l v e s r e s p o n s i b i l i t y f o r c l a i m a n t ' s 
back s u r g e r y i n 1980. T h i s back s u r g e r y o r i g i n a l l y stemmed from 
t h e J a n u a r y 1980 myelogram which found s p i n a l c a n a l s t e n o s i s . Dr. 
W i l s o n i n h i s J a n u a r y 25, 1980 d i s c h a r g e summary s t a t e d t h a t , " I t 
a p p e a r s c o n n e c t e d , " - - a c r y p t i c p a s s a g e we d i s c u s s more f u l l y 
below. 

On J u l y 5, 1980 Dr. Tennyson examined t h e c l a i m a n t ' s m e d i c a l 
r e c o r d s a t S A I F ' s r e q u e s t . Dr. Tennyson c o n c l u d e d : 

"Based upon a l l o f t h e above, I would have 
g r e a t d i f f i c u l t y i n a s c r i b i n g t h i s 
p a t i e n t ' s s t e n o s i s o f t h e s p i n a l c a n a l 
(assuming t h a t t h i s i n d eed i s the c o r r e c t 
d i a g n o s i s ) to h i s i n d u s t r i a l i n j u r y o f 
August 2, 1977. I would be more i n c l i n e d 
t o a g r e e w i t h t h e o p i n i o n of Dr. N. J . 
W i l s o n a s noted i n h i s o p e r a t i v e note a t 
t h e time o f the p a t i e n t ' s most r e c e n t 
s u r g e r y on March 24, 1980, t o w i t , t h a t due 
t o overgrowth o f the s p i n a l f u s i o n and 
s e t t l i n g due t o d e g e n e r a t i v e d i s c d i s e a s e , 
t h e s p i n a l s t e n o s i s had come about. T h i s 
d e g e n e r a t i o n and o v ergrowth of s p i n a l 
f u s i o n I would r e l a t e t o h i s p r e v i o u s 
s u r g e r i e s and p r e v i o u s i n j u r i e s , not a l l of 
which have been i n d u s t r i a l . " 

and a d d i t i o n a l l y : 
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"The f a c t t h a t t h i s p a t i e n t . w a s a b l e t o 
r e t u r n t o work a s a y a r d e r o p e r a t o r f o l l o w 
i n g h i s i n j u r y of August 1977, f o r n e a r l y a 
y e a r w i t h o u t p r o g r e s s i v e r a d i c u l a r sympto
matology would make me doubt t h a t t h e 
i n j u r y o f August 2, 1977 was a m a t e r i a l 
c o n t r i b u t i n g f a c t o r t o t h e development of 
h i s a p p a r e n t s p i n a l s t e n o s i s . " 

C l a i m a n t ' s t r e a t i n g p h y s i c i a n , Dr. W i l s o n , was deposed on 
October 2, 1980. When ask e d i f he ag r e e d w i t h Dr. Tennyson's 
f i n d i n g s , Dr. W i l s o n s t a t e d : 

" W e l l , I c o u l d not c o m p l e t e l y a g r e e w i t h 
Mr. Tennyson's number f i v e from t h e s t a n d 
p o i n t t h a t I would f e e l t h e r e a r e m u l t i p l e 
f a c t o r s i n v o l v e d i n t h i s s i t u a t i o n . One of 
which i s overgrowth of bone from the man's 
p r e v i o u s s p i n a l f u s i o n . " 

When q u e s t i o n e d c l o s e l y r e g a r d i n g t h e c o n n e c t i o n between t h e 
August 1977 i n j u r y and c l a i m a n t ' s s u r g e r y , Dr. W i l s o n r e a d from 
h i s J a n u a r y 25, 1980 d i s c h a r g e summary and e x p l a i n e d what he meant 
when he s t a t e d , " I t a p p e a r s c o n n e c t e d , " s t a t i n g "...my i n t e n t i o n 
was t h a t i t a p p e a r s c o n n e c t e d w i t h h i s p r e v i o u s low back 
problems." (Emphasis added.) Dr. W i l s o n f u r t h e r s t a t e d : 

" I t h i n k I ' v e a l r e a d y t e s t i f i e d t h a t I f e e l 
t h e c a u s e s o f h i s s i t u a t i o n a r e m u l t i p l e 
and i t ' s d i f f i c u l t - - I t h i n k the c a u s e s I 
named i n my p r e v i o u s d i s c u s s i o n o f t h e 
s i t u a t i o n — a n d i t would be d i f f i c u l t f o r me 
t o p i n the s i t u a t i o n down to one s i n g l e 
i n c i d e n t . " 

D u r i n g t h e h e a r i n g Dr. Tennyson a l s o t e s t i f i e d r e g a r d i n g 
c a u s a t i o n . Dr. Tennyson, i n t e r p r e t i n g Dr. W i l s o n ' s r e p o r t s , 
s t a t e d t h a t t h e s u r g e r y was n e c e s s i t a t e d by t h e overgrowth o f bone 
o f t h e p a t i e n t ' s p r e v i o u s s p i n a l f u s i o n and d e g e n e r a t i o n of the 
L2-3 d i s c . Dr. Tennyson r e f u s e d t o r e l a t e t h e August 1977 a n k l e 
i n j u r y to t h e c l a i m a n t ' s s u r g e r y : 

"Q. Does t h e m e c h a n i c a l low back p a i n t h a t 
r e s u l t e d a s a r e s u l t — e x c u s e me. Mechan
i c a l low back p a i n a r i s i n g out o f the 
i m m o b i l i z a t i o n o f the l e f t a n k l e m a t e r i a l l y 
c o n t r i b u t e t o t h e s p i n a l s t e n o s i s ? 

"A. I c a n ' t s e e t h a t one can make a c a s e 
t o r e l a t e t h e s e two i n any way. C e r t a i n l y , 
Mr. Johnson i s w i t h a h i s t o r y of f o u r back 
s u r g e r i e s , h a s . g o t ample r e a s o n t o have 
m e c h a n i c a l low back p a i n . I t ' s w e l l known 
i n p a t i e n t s w i t h p r e - e x i s t i n g back i n j u r i e s 
and p r e v i o u s f u s i o n s o f t h e back, i f they 
have t o have a l e g i n a c a s t or even i n a 
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s p l i n t t y p e of arrangement and walk w i t h 
c r u t c h e s b e c a u s e of t h e a l t e r e d w e i g h t 
b e a r i n g . They have an e x a c e r b a t i o n i n 
t h e i r c h r o n i c back p a i n and a w o r s e n i n g of 
the m e c h a n i c a l components t h e r e o f . 
"Q. But i s t h a t w o r s e n i n g of m e c h a n i c a l 
components t h e s o r t o f t h i n g t h a t i n c r e a s e s 
the s t e n o s i s i n n a r r o w i n g of t he s p i n a l 
c a n a l ? 

"A. I don't t h i n k one c o u l d make t h a t 
c o r r e l a t i o n . " 

N e i t h e r c l a i m a n t ' s t r e a t i n g p h y s i c i a n nor Dr. Tennyson was 
a b l e t o r e l a t e the 1980 s u r g e r y t o t h e August 1977 a n k l e i n j u r y . 
We a r e u n a b l e t o l o c a t e any r e f e r e n c e i n t h e r e c o r d by Dr. W i l s o n 
t h a t he was o f the o p i n i o n t h a t t h e 1977 a n k l e i n j u r y was a 
" m a t e r i a l c o n t r i b u t i n g f a c t o r " t o c l a i m a n t ' s h o s p i t a l i z a t i o n i n 
1980. T h e r e a r e , however, i n d i c a t i o n s i n t h e r e c o r d t h a t t h e 1977 
a n k l e i n j u r y may have t e m p o r a r i l y i n c r e a s e d c l a i m a n t ' s back p a i n . 
Dr. W i l s o n i n h i s A p r i l 20, 1978 l e t t e r i n d i c a t e d t h a t so f a r a s 
th e c l a i m a n t ' s a t t r i b u t i o n o f h i s back t r o u b l e to t h e a n k l e i n j u r y 
was c o n c e r n e d , t h a t : 

" T h i s would appear t o be p o s s i b l e from a 
g a i t s t a n d p o i n t , p u t t i n g more s t r a i n on an 
a l r e a d y symptomatic low back, however a s 
Doctor Corson has i n d i c a t e d , and d e c l i n e d 
t o comment on, t h i s i s a v e r y complex d i s 
a b i l i t y s i t u a t i o n w i t h m u l t i p l e i n j u r i e s 
o v er a good many y e a r s . " 

The O r t h o p a e d i c C o n s u l t a n t s ' r e p o r t o f June 10, 1978 s t a t e d : 

"We do f e e l - t h a t t h e r e i s a c a u s a l r e l a 
t i o n s h i p between h i s a n k l e i n j u r y and an 
a g g r a v a t i o n o f h i s back d i f f i c u l t y . T h i s 
would be b e c a u s e o f a d i r e c t i n j u r y t o h i s 
back, a s w e l l a s a d d i t i o n a l s t r e s s e s p l a c e d 
on h i s back by h a v i n g t o walk w i t h a c a s t . " 

The F e b r u a r y 22, 1979 r e p l y l e t t e r o f t h e O r t h o p a e d i c C o n s u l t a n t s 
f u r t h e r e l a b o r a t e d , s t a t i n g : 

"With r e g a r d t o your f i r s t q u e s t i o n about 
the e x a c t n a t u r e of t h e c a u s a l r e l a t i o n s h i p 
between t h e a n k l e trauma and back i n j u r y , 
we would s a y t h e r e i s p r o b a b l e more l i k e l y 
an i n e x a c t r e l a t i o n s h i p . " 

The r e p l y went on t o i n d i c a t e t h a t t h e back was a g g r a v a t e d by the 
a d d i t i o n a l s t r e s s e s from h a v i n g t o walk w i t h a c a s t on h i s l e g . 
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A l l t h e s e r e p o r t s r e l a t e to c l a i m a n t ' s back c o n d i t i o n b e f o r e 
t h e J a n u a r y 1980 myelogram found s p i n a l c a n a l s t e n o s i s . As a l 
r e a d y n o t e d , t h e s t e n o s i s and r e s u l t i n g s u r g e r y c a n not be, on 
t h i s r e c o r d , r e l a t e d to the August 1977 i n j u r y . I t i s , t h e r e f o r e , 
o b v i o u s t h a t the r e p o r t s c o n n e c t i n g the a n k l e i n j u r y and r e s u l t i n g 
back c o m p l a i n t s o n l y d e a l w i t h a temporary i n c r e a s e of p a i n 
r e s u l t i n g from c l a i m a n t ' s use o f a c a s t and c r u t c h e s f o l l o w i n g the 
a n k l e i n j u r y . I t s h o u l d a l s o be noted t h a t c l a i m a n t t e s t i f i e d 
t h a t t h e p a i n he e x p e r i e n c e d p r i o r and subsequent to the 1977 
i n j u r y was t h e same he had e x p e r i e n c e d o f f - a n d - o n s i n c e 1964. 
W i t h r e s p e c t t o t h a t p o r t i o n of t h e O r t h o p a e d i c C o n s u l t a n t s ' 
F e b r u a r y 22, 1979 r e p l y l e t t e r r e l a t i n g t h a t c l a i m a n t e x p e r i e n c e d 
" s i g n i f i c a n t r e s i d u a l s " due t o the 1977 i n j u r y , i t becomes ap p a r 
e n t from s u b s e q u e n t e v i d e n c e t h a t c l a i m a n t had been s u f f e r i n g from 
a d e g e n e r a t i v e p r o c e s s i n v o l v i n g boney overgrowth from h i s p r i o r 
f u s i o n f o r q u i t e some time and which t h e O r t h o p a e d i c C o n s u l t a n t s 
were not aware of a t the time of t h e i r e x a m i n a t i o n . We, t h e r e 
f o r e , f i n d t h a t c l a i m a n t has f a i l e d t o e s t a b l i s h t h a t h i s 1980 
s u r g e r y and h o s p i t a l i z a t i o n were i n any way r e l a t e d t o h i s August 
1977 a n k l e i n j u r y . 

D u r i n g t h e h e a r i n g , S A I F s p e c i f i c a l l y r e q u e s t e d t h a t the 
R e f e r e e r u l e on the q u e s t i o n o f the permanent p a r t i a l d i s a b i l i t y 
awarded by t h e October 19, 1978 D e t e r m i n a t i o n Order. The R e f e r e e 
r e f u s e d t o r u l e on t h a t i s s u e b e c a u se he s e t a s i d e S A I F ' s d e n i a l 
o f c l a i m a n t ' s a g g r a v a t i o n c l a i m . S i n c e the Board has found t o t h e 
c o n t r a r y on t h e a g g r a v a t i o n i s s u e , we w i l l p r o c e e d to r u l e on t h e 
permanent p a r t i a l d i s a b i l i t y i s s u e . 

I n o r d e r t o r u l e on the i s s u e of e x t e n t of permanent p a r t i a l 
d i s a b i l i t y a s a r e s u l t o f t h e August 1977 i n j u r y , i t i s n e c e s s a r y 
t o compare t h e c l a i m a n t ' s c o n d i t i o n p r i o r t o t h a t i n j u r y t o h i s 
c o n d i t i o n s u b s e q u e n t to i t . Such a c o m p a r i s o n l e a d s t o a con
c l u s i o n t h a t c l a i m a n t s u f f e r e d no a d d i t i o n a l permanent p a r t i a l 
d i s a b i l i t y t o h i s back a s a r e s u l t o f t h e 1977 i n j u r y . A compar
i s o n o f the p h y s i c a l f i n d i n g s c o n t a i n e d i n Dr. F o r c a d e s ' r e p o r t o f 
August 5, 1976 w i t h t h o s e found i n t h e v a r i o u s r e p o r t s s u b s e q u e n t 
t o t h e 1977 i n j u r y show l i t t l e change i n c l a i m a n t ' s u n d e r l y i n g 
back c o n d i t i o n . The o n l y r e p o r t i n t h e r e c o r d i n d i c a t i n g t h a t 
c l a i m a n t s u f f e r e d any a d d i t i o n a l d i s a b i l i t y a s a r e s u l t of t he 
1977 i n j u r y i s t h e O r t h o p a e d i c C o n s u l t a n t s ' F e b r u a r y 22, 1979 
r e p l y l e t t e r w h i c h s t a t e d t h a t c l a i m a n t ' s c o n d i t i o n p r i o r to t h e i r 
e x a m i n a t i o n t o be i n the moderate d i s a b i l i t y range and i n t h e 
l o w e r l i m i t s o f m o d e r a t e l y s e v e r e f o l l o w i n g the 1977 i n j u r y . 
T h e i r a t t r i b u t i o n of a l l t h e c l a i m a n t ' s a d d i t i o n a l post-1977 
d i s a b i l i t y t o the a n k l e i n j u r y , however, i s m i s p l a c e d s i n c e t h e y 
were not aware t h a t c l a i m a n t was s u f f e r i n g a 
d e g e n e r a t i v e c o n d i t i o n o f the s p i n e . None of the o t h e r m e d i c a l 
r e p o r t s f o l l o w i n g t h e 1977 i n j u r y i n d i c a t e t h a t c l a i m a n t s u f f e r e d 
any a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y a s a r e s u l t o f t he 
1977 i n j u r y . T h i s c o n c l u s i o n i s f u r t h e r s u p p o r t e d by Dr. W i l s o n ' s 
t e s t i m o n y t a k e n upon d e p o s i t i o n : 
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"Q. And then down a t t h e bottom t h e r e he 
c o n t i n u e s t o have low back and l e g d i s 
c o m f o rt when he's up an around f o r any 
l e n g t h of time. Now f i r s t o f a l l , D o c t o r , 
t h a t ' s a c o m p l a i n t t h a t ' s been w i t h Mr. 
Johnson f o r a number of y e a r s ; i s t h a t 
r i g h t ? 

"A. Y e s . Mr. Johnson, d u r i n g t h e p e r i o d 
he was b e i n g t r e a t e d f o r h i s s p r a i n e d 
a n k l e , he was on c r u t c h e s . And, of c o u r s e , 
i t i s my f e e l i n g t h a t h i s ambulatory s i t u 
a t i o n on t h e c r u t c h e s p l a c e d more s t r a i n on 
h i s back and t h a t some o f h i s c o m p l a i n t s 
d u r i n g t h i s time were s e c o n d a r y t o t h a t . 
(Emphasis added.) 

"Q. M e c h a n i c a l low back p a i n ? 

"A. Y e s . " 

The t r e a t i n g p h y s i c i a n t h u s does not a t t r i b u t e any permanent back 
d i s a b i l i t y t o t h e 1977 a n k l e i n j u r y . To the e x t e n t t h a t t h e 
O r t h o p a e d i c C o n s u l t a n t s o p i n e o t h e r w i s e , we a r e not p e r s u a d e d . 
The D e t e r m i n a t i o n Order a l l o w i n g a d d i t i o n a l permanent p a r t i a l 
d i s a b i l i t y f o r c l a i m a n t ' s low back was, t h e r e f o r e , i n c o r r e c t . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d December 5, 1980 i s r e v e r s e d . The 
S A I F C o r p o r a t i o n ' s d e n i a l of F e b r u a r y 22, 1980 i s a f f i r m e d . T h a t 
p o r t i o n o f t h e D e t e r m i n a t i o n Order d a t e d October 19, 1978 awarding 
c l a i m a n t 50% permanent p a r t i a l d i s a b i l i t y f o r low back i s r e 
v e r s e d . Those p o r t i o n s of t he D e t e r m i n a t i o n Order a l l o w i n g 15% 
f o r l o s s o f the l e f t l e g and a l l o w i n g temporary t o t a l d i s a b i l i t y 
from August 1, 1977 through September 19, 1978 have not been 
c o n t e s t e d and a r e , t h e r e f o r e , a f f i r m e d . 
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MICHAEL W. JOHNSON, C l a i m a n t 
James E. D i c e y , C l a i m a n t ' s A t t o r n e y 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y 

WCB 80-11350 
March 3 1 , 1982 
O r d e r on Revi e w 

Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w of R e f e r e e Mongrain's o r d e r w h i c h 
g r a n t e d him c o mpensation f o r 25% u n s c h e d u l e d low back d i s a b i l i t y . 
C l a i m a n t c o n t e n d s t h i s award i s i n a d e q u a t e . 

A f t e r de novo r e v i e w , t h e Board a f f i r m s t h e c o n c l u s i o n 
r e a c h e d by the R e f e r e e . C l a i m a n t a r g u e s t h a t h i s p o s t - i n j u r y 
e a r n i n g s a r e a p p r o x i m a t e l y 50% o f what he was e a r n i n g a s a f i r e m a n 
p r i o r t o the i n j u r y . There i s no q u e s t i o n t h a t c l a i m a n t c a n n o t 
r e t u r n t o f i r e m a n - t y p e work. However, c l a i m a n t seems t o have 
c o n f u s e d " l o s s of wage e a r n i n g c a p a c i t y " w i t h l o s s o f wages. F o r d 
v. S A I F , 7 Or App 549 (1972) s t a t e s t h a t a w o r k e r ' s p o s t - i n j u r y 
wages a r e n o t the o n l y f a c t o r t o c o n s i d e r . Depending upon the 
c i r c u m s t a n c e s , a w o r k e r ' s wages might be of g r e a t , l i t t l e or no 
i m p o r t a n c e i n d e t e r m i n i n g h i s a c t u a l l o s s of wage e a r n i n g c a p a c i t y 
The c a r r i e r n o t e s a p o i n t o f i n t e r e s t : u s i n g c l a i m a n t ' s argument, 
i f he had o b t a i n e d a j o b e a r n i n g more than a f i r e m a n , he would 
have been e n t i t l e d t o no compensation f o r permanent d i s a b i l i t y . 

The c l a i m a n t i n t h i s c a s e i s r e l a t i v e l y young, has a good 
e d u c a t i o n and a b r i g h t - n o r m a l i n t e l l i g e n c e . When u s i n g the g u i d e 
l i n e s of OAR 436-65-600, e t . s e q . , i n a manner most f a v o r a b l e t o 
c l a i m a n t , he s t i l l has 72% of the g e n e r a l l a b o r market open t o him 

The R e f e r e e s t a t e d t h a t " [ e ] a r n i n g c a p a c i t y n e c e s s a r i l y l o o k s 
to t h e f u t u r e . . ." (Emphasis i n o r i g i n a l . ) The words " f u t u r e " 
and " p o t e n t i a l " have r e c e n t l y become buzz words i n Workers Compen
s a t i o n c a s e s . We f i n d t h a t t h e award g r a n t e d by the R e f e r e e ade
q u a t e l y compensates him f o r h i s p r e s e n t l o s s o f e a r n i n g c a p a c i t y . 
A l l t h e f a c t o r s p e r t i n e n t t o the d e t e r m i n a t i o n of u n s c h e d u l e d 
d i s a b i l i t y have been c o n s i d e r e d . C l a i m a n t i s not e n t i t l e d t o an 
i n c r e a s e d award i n o r d e r t o h e l p him make up l o s t wages or i n 
o r d e r t o " t i d e him o v e r " u n t i l he c an f i n d a b e t t e r p a y i n g j o b . 
The o r d e r o f the R e f e r e e s h o u l d be a f f i r m e d . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1981 i s a f f i r m e d . 
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MARLENE L . KNIGHT, C l a i m a n t 
S t e v e n P. P i c k e n s , C l a i m a n t ' s A t t o r n e y 
P a t r i c k F o r d , D e f e n s e A t t o r n e y 

WCB 80-06474 
March 3 1 , 1982 
O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e Daron's o r d e r w h i c h 
d e t e r m i n e d c l a i m a n t ' s c l a i m f o r o c c u p a t i o n a l d i s e a s e t o both f e e t 
was not compensable. The b a s i s f o r t h i s d e c i s i o n was p r i m a r i l y 
c l a i m a n t ' s f a i l u r e t o f i l e her c l a i m t i m e l y under ORS 656.807; t h e 
R e f e r e e a l s o s t a t e d the c l a i m was not compensable under the t e s t 
i n R o b e r t S a n c h e z , 32 Van N a t t a 80 ( 1 9 8 1 ) , which s t a t e d t h a t a 
c l a i m a n t ' s work a c t i v i t i e s must be the " s o l e c u l p r i t " f o r t h e 
a g g r a v a t i o n of the u n d e r l y i n g c o n d i t i o n l e a d i n g t o d i s a b i l i t y . 

We a f f i r m t h e f i n d i n g s o f f a c t r e a c h e d by t h e R e f e r e e . 
However, we d i s a g r e e w i t h h i s c o n c l u s i o n and r e v e r s e h i s o r d e r . 

B e f o r e the i s s u e o f c o m p e n s a b i l i t y c a n be d i s c u s s e d , the i s s u e 
o f t i m e l i n e s s must be c o n s i d e r e d . We have p r e v i o u s l y h e l d t h a t i t 
i s not w i t h i n the a u t h o r i t y o f the R e f e r e e t o r u l e on an " i s s u e " 
t h a t was n e v e r r a i s e d . The i s s u e o f t i m e l i n e s s i n t h i s c a s e was 
n o t mentioned i n the c a r r i e r ' s d e n i a l , was not the s u b j e c t o f a 
r e s p o n s e t o t h e R e q u e s t f o r H e a r i n g and was not even a l l u d e d t o a t 
t h e h e a r i n g . The f i r s t mention of the s u b j e c t was i n the R e f e r e e ' s 
O p i n i o n and Order. The i s s u e of t i m e l i n e s s i n t h i s c a s e s h o u l d 
have been r a i s e d a s a d e f e n s e by the c a r r i e r i n o r d e r t o be v i a b l e . 
C l a i m a n t ' s c a s e w i l l , t h e r e f o r e , be c o n s i d e r e d on i t s m e r i t s . 

The R e f e r e e d e t e r m i n e d t h a t under W e l l e r v. Union C a r b i d e , 
288 Or 27 (1979) and James v. S A I F , 290 Or 343 ( 1 9 8 1 ) , c l a i m a n t ' s 
c l a i m was compensable. I t i s u n d i s p u t e d t h a t her o r i g i n a l 
neuromas were not c a u s e d by her work a c t i v i t i e s . However, her 
work a c t i v i t i e s c a u s e d a w o r s e n i n g t o the p o i n t t h a t she r e q u i r e d 
s u r g e r y and s u f f e r e d from a d e f i n i t e d i s a b i l i t y . We a g r e e w i t h 
t h e R e f e r e e t h a t her work a c t i v i t i e s were t h e c o n t r i b u t i n g s o u r c e 
f o r t h e o n s e t o f t h e o c c u p a t i o n a l d i s e a s e c o n d i t i o n . The R e f e r e e 
d e t e r m i n e d c l a i m a n t f a i l e d i n her c l a i m under the r u l i n g i n R o b e r t 
S a n c h e z , s u p r a , b e c a u s e her work a c t i v i t i e s were not the " s o l e 
c u l p r i t " f o r her d i s a b i l i t y . T h i s c a s e has s i n c e been r e v e r s e d by 
t h e C o u r t o f A p p e a l s and i s not t h e s t a n d a r d t o be a p p l i e d i n 
c a s e s s u c h a s t h i s . 

We f i n d t h a t W e l l e r , s u p r a , i s not a p p l i c a b l e i n t h i s c a s e 
b e c a u s e c l a i m a n t ' s u n d e r l y i n g c o n d i t i o n was asymptomatic p r i o r t o 
the b e g i n n i n g of her problems i n 1976. See P a t r i c i a L e w i s , WCB 
C a se No. 80-10226, 34 Van N a t t a 2£>Zf (March 15, 1982) . I t i s 
n e c e s s a r y f o r c l a i m 
a n t t o show she s u f f e r s an o c c u p a t i o n a l d i s e a s e a s d e f i n e d i n ORS 
656.802 and t h a t her work a c t i v i t i e s a r e the major c o n t r i b u t i n g 
c a u s e of her d i s a b i l i t y . We c o n c l u d e c l a i m a n t has p r o v e n t h e 
c o m p e n s a b i l i t y o f her c l a i m . See James, s u p r a , and Gygi v. S A I F , 
55 Or App 570 ( 1 9 8 2 ) . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d September 9, 1981 i s r e v e r s e d . 
C l a i m a n t ' s c l a i m f o r o c c u p a t i o n a l d i s e a s e t o both f e e t i s remanded 
to t h e c a r r i e r f o r a c c e p t a n c e and payment of compensation t o which 
she i s e n t i t l e d u n t i l c l o s u r e under ORS 656.268. C l a i m a n t i s en
t i t l e d t o temporary t o t a l d i s a b i l i t y c ompensation o n l y f o r the 
p e r i o d o f time d u r i n g which she was u n a b l e t o work due t o r e s i d u a l s 
o f her o c c u p a t i o n a l d i s e a s e c o n d i t i o n . 

C l a i m a n t ' s a t t o r n e y i s hereby g r a n t e d a s a r e a s o n a b l e f e e f o r 
h i s s e r v i c e s , both a t the h e a r i n g and a t Board l e v e l , a sum e q u a l 
to $1,000. 

DEL C. LUCAS, C l a i m a n t WCB 81-01241 
L a r r y B r u u n , C l a i m a n t ' s A t t o r n e y March 31, 1982 
S A I F C o r p L e g a l , D e f e n s e A t t o r n e y O r d e r on Revi e w 
Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

C l a i m a n t s e e k s Board r e v i e w o f R e f e r e e W i l l i a m s ' o r d e r w h i c h 
found t h e c l a i m was p r o p e r l y c l o s e d by the D e t e r m i n a t i o n Order and 
found c l a i m a n t was not e n t i t l e d t o any c o mpensation f o r h i s neck 
c o n d i t i o n . The R e f e r e e a l s o r u l e d t h a t c l a i m a n t ' s low back prob
lems were no t r e l a t e d t o h i s compensable i n j u r y of March 6, 1980. 

C l a i m a n t s u s t a i n e d a compensable i n j u r y on March 6, 1980 
w h i l e u n l o a d i n g c a s e s of c i g a r e t t e s . He saw Dr. C h e r r y on March 
12, w i t h c o m p l a i n t s of neck and l e f t s h o u l d e r p a i n . He was 
t r e a t e d c o n s e r v a t i v e l y and a g a i n saw Dr. C h e r r y on A p r i l 4, t h i s 
time w i t h c o m p l a i n t s of low back p a i n . He was h o s p i t a l i z e d 
i m m e d i a t e l y f o r c o n s e r v a t i v e t r e a t m e n t . On A p r i l 10, c l a i m a n t 
f i l e d a Form 801 which l i s t e d h i s c o m p l a i n t s a s arm, s h o u l d e r , 
neck and" back p a i n . H i s c l a i m was a c c e p t e d and b e n e f i t s p a i d . 

C l a i m a n t had a l e f t s h o u l d e r i n j u r y i n 1972 and a low back 
s t r a i n i n 1974 w i t h no a p p a r e n t r e s i d u a l s . Dr. C h e r r y has been 
c l a i m a n t ' s t r e a t i n g p h y s i c i a n f o r a l l of t h e s e i n j u r i e s . 

The i n i t i a l i s s u e b e f o r e us i s whether c l a i m a n t was m e d i c a l l y 
s t a t i o n a r y on September 26, 1980 a s found by Dr. S t o l z b e r g . We 
a g r e e w i t h the R e f e r e e t h a t the e v i d e n c e a s a whole s u b s t a n t i a t e s 
the c l o s u r e d a t e o f September 26, 1980. 

The second i s s u e b e f o r e us i s c l a i m a n t ' s e n t i t l e m e n t t o an 
award o f permanent d i s a b i l i t y . The R e f e r e e r u l e d t h a t c l a i m a n t ' s 
low back c o m p l a i n t s c o u l d not be c o n s i d e r e d i n a r a t i n g of i m p a i r 
ment. We d i s a g r e e . C l a i m a n t i n c l u d e d h i s low back c o m p l a i n t s on 
the Form 801 and t h e i r r e l a t i o n s h i p t o h i s March 6, 1980 i n j u r y i s 
u n q u e s t i o n e d by Dr. C h e r r y . C l a i m a n t s p e c i f i c a l l y mentioned h i s 
low back problems i n h i s opening s t a t e m e n t a t the h e a r i n g . S A I F 
C o r p o r a t i o n never q u e s t i o n e d c l a i m a n t ' s c o n t e n t i o n . A d m i t t e d l y , 
S A I F can deny a c o n d i t i o n a t any t i m e , however, t h e y have no t done 
s o . The f i r s t ' t i m e t h e y q u e s t i o n e d the low back c o n d i t i o n was i n 
t h e i r b r i e f b e f o r e the Board, a f t e r the R e f e r e e r u l e d the c o n d i t i o n 
was n o t compensable. 
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We c o n c l u d e t h a t , a t t h i s t ime, c l a i m a n t ' s low back c o n d i t i o n 
i s p r o p e r l y b e f o r e us a s b e i n g r e l a t e d to h i s March 6, 1980 i n d u s 
t r i a l i n j u r y . Based on the g u i d e l i n e s s e t f o r t h i n OAR 436-65-600 
e t . s e q . , we f i n d c l a i m a n t has s u f f e r e d a 10% impairment. He i s 
43 y e a r s o f age w i t h a t l e a s t one y e a r of c o l l e g e . H i s p r i m a r y 
work e x p e r i e n c e i s a s a t r u c k d r i v e r . C l a i m a n t has s u p e r i o r i n t e l 
l i g e n c e . The m e d i c a l e v i d e n c e i n d i c a t e s he i s now l i m i t e d t o l i g h t 
work. We, t h e r e f o r e , c o n c l u d e c l a i m a n t i s e n t i t l e d to 48° f o r 15% 
u n s c h e d u l e d d i s a b i l i t y due t o h i s March 6, 1980 i n j u r y . 

The R e f e r e e ' s o r d e r d a t e d August 28, 1981 i s m o d i f i e d . C l a i m 
a n t i s hereby g r a n t e d compensation e q u a l t o 48° f o r 15% u n s c h e d u l e d 
d i s a b i l i t y f o r h i s neck, l e f t s h o u l d e r and low back c o n d i t i o n s r e 
s u l t i n g from the March 6, 1980 i n d u s t r i a l i n j u r y . 

C l a i m a n t ' s a t t o r n e y i s awarded a s a r e a s o n a b l e a t t o r n e y ' s f e e 
a sum e q u a l t o 25% of the i n c r e a s e d compensation g r a n t e d by t h i s 
o r d e r , p a y a b l e out o f s a i d compensation a s p a i d , n o t t o e x c e e d 
$3,000. 

Reviewed by Board Members L e w i s and M c C a l l i s t e r . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e P e t e r s o n ' s 
o r d e r which g r a n t e d c l a i m a n t an i n c r e a s e d award f o r a t o t a l e q u a l 
to 80° f o r 25% u n s c h e d u l e d back d i s a b i l i t y . S A I F c o n t e n d s t h a t 
s i n c e t h e R e f e r e e had no e v i d e n c e o t h e r t h a n t h a t which was con
s i d e r e d by the E v a l u a t i o n D i v i s i o n , t h e 5% award o f t h e D e t e r m i n a 
t i o n Order s h o u l d be a f f i r m e d . 

C l a i m a n t s u s t a i n e d a compensable back s t r a i n on August 10, 
1978 w h i l e working a s a t r i m l o a d e r f o r Weyerhaeuser. A f t e r a 
p e r i o d o f c o n s e r v a t i v e t r e a t m e n t i t was d e t e r m i n e d t h a t she s h o u l d 
a v o i d r e p e t i t i v e l i f t i n g of over 20 t o 30 pounds and r e p e t i t i v e 
bending and t w i s t i n g . Her o b j e c t i v e f i n d i n g s t r a n s l a t e d i n t o a 
m i n i m a l p h y s i c a l impairment. Her s u b j e c t i v e c o m p l a i n t s s u g g e s t e d 
a moderate impairment. 

C l a i m a n t i s 30 y e a r s o l d , has a t e n t h grade e d u c a t i o n , and 
has work e x p e r i e n c e i n s a w m i l l work and w a i t r e s s i n g . Her d o c t o r 
recommended t h a t she change j o b s due t o her back c o n d i t i o n . 

The R e f e r e e d e t e r m i n e d c l a i m a n t had moderate impairment and 
was l i m i t e d t o l i g h t work. Based on the g u i d e l i n e s i n OAR 
436-65-600, e t . s e q . , he c o n c l u d e d c l a i m a n t was e n t i t l e d t o compen
s a t i o n f o r 25% u n s c h e d u l e d d i s a b i l i t y . 

ORDER 

SHAWNEE L . LUELLEN, C l a i m a n t 
J e f f r e y M u t n i c k , C l a i m a n t ' s < 
Pa u l R o e s s , D e f e n s e A t t o r n e y 

A t t o r n e y 
WCB 80-09635 
March 31, 1982 
O r d e r on Re v i e w 
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- We f i n d t h i s r a t i n g i s too h i g h . C l a i m a n t ' s a c t u a l p h y s i c a l 
impairment i s o n l y m i n i m a l . Based on OAR 436-65-605, she i s r e a l l y 
o n l y l i m i t e d t o medium work. C l a i m a n t i s young and has a back
ground i n w a i t r e s s work which does not seem t o be p r e c l u d e d t o 
h e r . Based on our p e r c e p t i o n o f the g u i d e l i n e s i n OAR 436-65-600, 
e t . s e q . , when c o n s i d e r e d i n l i g h t o f t h e above f i n d i n g s , we 
c o n c l u d e a more a p p r o p r i a t e award would be 48° f o r 15% u n s c h e d u l e d 
d i s a b i l i t y . 

The R e f e r e e ' s o r d e r d a t e d October 13, 1981 i s m o d i f i e d . 
C l a i m a n t i s hereby g r a n t e d compensation e q u a l t o 48° f o r 15% un
s c h e d u l e d back d i s a b i l i t y f o r her i n j u r y o f August 10, 1978. T h i s 
award i s i n l i e u of t h a t g r a n t e d by the R e f e r e e i n h i s o r d e r . 
C l a i m a n t ' s a t t o r n e y f e e s h o u l d be a d j u s t e d a c c o r d i n g l y . 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The c a r r i e r , E B I , s e e k s Board r e v i e w o f R e f e r e e S h e b l e y ' s 
o r d e r f i n d i n g t h a t c l a i m a n t s u s t a i n e d a compensable a g g r a v a t i o n of 
a p r e v i o u s i n d u s t r i a l i n j u r y , o r d e r i n g a c c e p t a n c e of the c l a i m by 
c a r r i e r , o r d e r i n g payment o f temporary t o t a l d i s a b i l i t y , awarding 
a d d i t i o n a l permanent p a r t i a l d i s a b i l i t y and a l l o w i n g a t t o r n e y f e e s 
i n t h e amount o f 25% o f the i n c r e a s e d award of permanent d i s a b i l i t y 
c o m p e n s a t i o n and i n the f u r t h e r amount of $850 f o r p r e v a i l i n g on 
t h e i s s u e o f c o m p e n s a b i l i t y of a d e n i e d c l a i m . 

C a r r i e r c o n t e n d s t h a t c l a i m a n t d i d not prove a compensable 
w o r s e n i n g o f h i s low back c o n d i t i o n , and t h e r e f o r e i s not e n t i t l e d 
to time l o s s payments, an i n c r e a s e i n permanent d i s a b i l i t y or 
a t t o r n e y , f e e s . C a r r i e r f u r t h e r c o n t e n d s t h a t even i f c l a i m a n t d i d 
s u s t a i n a compensable a g g r a v a t i o n , the award of $850 i n a d d i t i o n 
to o t h e r a t t o r n e y f e e s was u n r e a s o n a b l e . C l a i m a n t c r o s s - a p p e a l e d 
and c o n t e n d s t h a t he i s e n t i t l e d to a d d i t i o n a l a t t o r n e y f e e s and a 
p e n a l t y f o r c a r r i e r ' s f a i l u r e t o deny or b e g i n i n t e r i m c o m pensation 
w i t h i n 14 d a y s a f t e r c a r r i e r had n o t i c e or knowledge of a m e d i c a l l y 
v e r i f i e d a g g r a v a t i o n c l a i m . 

We a f f i r m and adopt t h e R e f e r e e ' s O p i n i o n and Order, and i n 
a d d i t i o n , award a 10% p e n a l t y and a l l o w an a d d i t i o n a l $100 i n 
a t t o r n e y f e e s f o r t h e c a r r i e r ' s u n r e a s o n a b l e d e l a y i n d e n y i n g or 
b e g i n n i n g i n t e r i m c ompensation payments. 

The i s s u e o f c l a i m a n t ' s e n t i t l e m e n t t o a t t o r n e y f e e s and a 
p e n a l t y f o r c a r r i e r ' s u n r e a s o n a b l e d e l a y i n r e s p o n d i n g to c l a i m 
a n t ' s a g g r a v a t i o n c l a i m was r a i s e d a t the h e a r i n g but not d e c i d e d 
by t h e R e f e r e e . The s a l i e n t f a c t s a r e a s f o l l o w s : 

ORDER 

DERALD U. McKENZIE, C l a i m a n t 
D a v i d D. U p t o n , C l a i m a n t ' s A t t o r n e y 
Ridgway K. F o l e y , D e f e n s e A t t o r n e y 

WCB 81-02287 
March 31, 1982 
O r d e r on R e v i e w 

« 
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March 7, 1981 or t h e r e a b o u t s - c l a i m a n t 
s u s t a i n s a w o r s e n i n g of h i s i n d u s t r i a l l y r e l a t e d 
back c o n d i t i o n . 

March 13 - c l a i m a n t ' s p h y s i c i a n a d m i t s 
c l a i m a n t t o the h o s p i t a l . 

March 17 - someone from c l a i m a n t ' s 
p h y s i c i a n ' s o f f i c e t e l e p h o n e s c a r r i e r and i n f o r m s 
c a r r i e r t h a t c l a i m a n t has been h o s p i t a l i z e d . 

March 21 - a l e t t e r i s p r e p a r e d over 
c l a i m a n t ' s p h y s i c i a n ' s s i g n a t u r e a t t e s t i n g t o t h e 
a g g r a v a t i o n and c o n f i r m i n g c l a i m a n t ' s h o s p i t a l i z a 
t i o n . 

A p r i l 3 - c a r r i e r r e c e i v e s p h y s i c i a n ' s 
l e t t e r o f March 21. 

A p r i l 6 or t h e r e a b o u t s - c a r r i e r a r r a n g e s 
an e x a m i n a t i o n o f c l a i m a n t by O r t h o p a e d i c 
C o n s u l t a n t s f o r A p r i l 16. 

A p r i l 16 - c l a i m a n t i s examined by 
O r t h o p a e d i c C o n s u l t a n t s . 

A p r i l 20 - c a r r i e r r e c e i v e s c o n s u l t a n t ' s 
r e p o r t . 

A p r i l 24 - c a r r i e r d e n i e s c l a i m a n t ' s c l a i m . 

The d e n i a l was not i s s u e d u n t i l 38 d a y s a f t e r r e c e i p t o f 
n o t i c e by t e l e p h o n e from c l a i m a n t ' s p h y s i c i a n ' s o f f i c e , 34 d a y s 
a f t e r p r e p a r a t i o n o f t h e p h y s i c i a n ' s l e t t e r and 21 days a f t e r 
a c t u a l r e c e i p t of t h e l e t t e r by c a r r i e r . 

We have r e v i e w e d c l a i m a n t ' s p h y s i c i a n ' s l e t t e r and, c o n t r a r y 
t o c a r r i e r ' s c o n t e n t i o n , f i n d t h a t i t s t a t e s t h e n e c e s s a r y e l e m e n t s 
f o r an i n i t i a l r e p o r t of an a g g r a v a t i o n c l a i m a s r e q u i r e d by ORS 
6 5 6 . 2 7 3 ( 6 ) . The r e c o r d does not e s t a b l i s h t h a t t h e e a r l i e r t e l e 
phone c a l l from the p h y s i c i a n ' s o f f i c e to t h e c a r r i e r p r o v i d e d a l l 
the n e c e s s a r y i n f o r m a t i o n t o s a t i s f y t h e i n i t i a l a g g r a v a t i o n c l a i m 
r e p o r t r e q u i r e m e n t s . However, t h a t t e l e p h o n e c a l l , t a k e n t o g e t h e r 
w i t h t h e d a t e o f t h e h o s p i t a l i z a t i o n and t h e d a t e on t he p h y s i 
c i a n ' s l e t t e r s h o u l d have a l e r t e d t h e c a r r i e r t o t h e need t o expe
d i t e . A w a i t i n g t h e c o n s u l t a n t ' s r e p o r t f o r a few d a y s might o t h e r 
w i s e have been r e a s o n a b l e , b ut not i n l i g h t of t h e advance n o t i c e 
the c l a i m c a r r i e r r e c e i v e d . I t f o l l o w s t h a t c l a i m a n t i s e n t i t l e d 
t o a p e n a l t y and a t t o r n e y f e e s . S i n c e the d e l a y was o n l y s e v e n 
d ays a f t e r t h e o u t s i d e 14 day l i m i t , under t h e g u i d e l i n e s s e t down 
i n Z e l d a M. B a h l e r , 33 Van N a t t a 478 ( 1 9 8 1 ) , we a s s e s s a 10% 
p e n a l t y . 

With r e s p e c t t o a t t o r n e y f e e s , under t h e Z e l d a M. B a h l e r 
g u i d e l i n e s , i n t h e ab s e n c e o f e v i d e n c e s u g g e s t i n g u n u s u a l c i r c u m 
s t a n c e s and i n l i g h t of t h e f e e s c l a i m a n t ' s c o u n s e l has a l r e a d y r e 
c e i v e d , t h e Board would make no a d d i t i o n a l award. However, t h e r e 

i s e v i d e n c e h e r e ( s e e E x h i b i t 27) i n d i c a t i n g t h a t c l a i m a n t ' s coun
s e l was i n v o l v e d i n t h e e f f o r t t o o b t a i n i n t e r i m c o m p e n s a t i o n . 
T h e r e f o r e , we a l l o w an a d d i t i o n a l $100 i n a t t o r n e y f e e s i n t h e way 
of a p e n a l t y a g a i n s t c a r r i e r . 
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ORDER 

The R e f e r e e ' s o r d e r d a t e d J u l y 24, 1981 i s m o d i f i e d t o 
p r o v i d e f o r t h e f o l l o w i n g a d d i t i o n a l terms. By way of a p e n a l t y 
a g a i n s t E B I f o r i t s u n r e a s o n a b l e d e l a y i n r e s p o n d i n g to c l a i m a n t ' s 
a g g r a v a t i o n c l a i m , c l a i m a n t i s awarded an amount e q u a l t o 10% of 
t h e c o m p e n s a t i o n due c l a i m a n t a s of A p r i l 24, 1981, and c l a i m a n t ' s 
a t t o r n e y i s a l l o w e d $100 i n a t t o r n e y f e e s . I n a d d i t i o n , c l a i m 
a n t ' s a t t o r n e y i s a l l o w e d a f e e of $300 f o r h i s s e r v i c e s b e f o r e 
t h e Board, p a y a b l e by t h e c a r r i e r . 

WILLIAM S. McMICHAEL, C l a i m a n t WCB 79-09744 
G e r a l d D o b l i e , C l a i m a n t ' s A t t o r n e y March 31, 1982 
S c o t t T e r r a l l , D e f e n s e A t t o r n e y O r d e r on Revi e w 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

The employer s e e k s Board r e v i e w of R e f e r e e Braverman's o r d e r 
w h i c h g r a n t e d c l a i m a n t a t o t a l award o f 60% l o s s o f h i s l e f t l e g . 
The employer c o n t e n d s t h a t the award g r a n t e d i s e x c e s s i v e . 

C l a i m a n t was, and i s , employed a s a t r i m s a w o p e r a t o r f o r 
W i l l a m e t t e I n d u s t r i e s . I n 1974 he i n j u r e d h i s l e f t l e g and s u b s e 
q u e n t l y underwent s u r g e r y . The r e c o r d d i s c l o s e s t h a t the c l a i m ;' 
was c l o s e d w i t h an award of 19% l o s s o f the l e f t l e g which was 
m o d i f i e d t o 25% l o s s of t he l e f t l e g a f t e r a h e a r i n g . 

C l a i m a n t r e t u r n e d t o W i l l a m e t t e I n d u s t r i e s and on October 1, 
1979 s u s t a i n e d a new i n j u r y a c c e p t e d by the employer a s a s e l f -
i n s u r e d . C l a i m a n t underwent a l a t e r a l menisectomy performed by 
Dr. Hoda and i n J a n u a r y o f 1980 was r e l e a s e d t o h i s r e g u l a r occupa
t i o n . C l a i m a n t r e t u r n e d t o work and, a t the time of h e a r i n g , was 
s t i l l so employed. H i s c l a i m was c l o s e d by a D e t e r m i n a t i o n Order 
of March 14, 1980 which g r a n t e d him 5% l o s s of t he l e f t l e g . The 
R e f e r e e g r a n t e d c l a i m a n t a t o t a l award f o r h i s l o s s of use of t h e 
l e f t l e g of 60%. 

We a g r e e w i t h the a p p e l l a n t i n i t s b r i e f t h a t , " N e i t h e r the 
m e d i c a l e v i d e n c e , the t e s t i m o n y a t h e a r i n g , nor a c o m b i n a t i o n o f 
t h e two, s u p p o r t an award o f 60 p e r c e n t f o r l o s s of use of c l a i m 
a n t ' s l e f t l e g . " 

The e v i d e n c e b e f o r e us i n d i c a t e s t h a t c l a i m a n t was g r a n t e d 
25% l o s s of the l e f t l e g from h i s 1974 i n d u s t r i a l i n j u r y . 
However, upon agreement o f c o u n s e l , w i t h o u t any b a s i s i n t h e 
r e c o r d , i t was s t i p u l a t e d t h a t c l a i m a n t had r e c e i v e d 30% l o s s of 
h i s l e f t l e g from t h e 1974 i n j u r y . 

We f i n d , based on the m e d i c a l and l a y e v i d e n c e , t h a t f o r t h i s 
1979 i n d u s t r i a l i n j u r y , c l a i m a n t has s u s t a i n e d 20% l o s s o f use of 
h i s l e f t l e g f o r a t o t a l award t o d a t e o f 50%. T h i s award i s 
b a s e d on our a n a l y s i s of the e v i d e n c e i n l i g h t of OAR 436-65-535, 
e t . s e q . , u s i n g t h a t r u l e a s a g u i d e l i n e . 
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I n a r r i v i n g a t h i s c o n c l u s i o n on the e x t e n t of c l a i m a n t ' s 
s c h e d u l e d d i s a b i l i t y , the R e f e r e e r e l i e d upon former OAR 
438-22-100, t h e a d m i n i s t r a t i v e r u l e p r e v i o u s l y g o v e r n i n g the 
e v a l u a t i o n o f s c h e d u l e d d i s a b i l i t i e s f o r i n j u r y t o the 
e x t r e m i t i e s . T h a t r u l e was amended March 20, 1980 by 
A d m i n i s t r a t i v e Order 4-1980, e f f e c t i v e A p r i l 1, 1980 and 
p romulgated a s OAR C h a p t e r 436, D i v i s i o n 65, " C l a i m s E v a l u a t i o n 
and D e t e r m i n a t i o n . " OAR 436-65-535, e t . s e q . , i s t h e a p p r o p r i a t e 
r u l e t o a p p l y t o t h i s c l a i m . OSEA v. WCD, 51 Or App 55 ( 1 9 8 1 ) ; 
D e n n i s G a r d n e r , 31 Van N a t t a 191 ( 1 9 8 1 ) . I t was an e r r o r f o r t h e 
R e f e r e e t o a p p l y former OAR 438-22-100, which has been s u p e r s e d e d . 

The R e f e r e e ' s o r d e r d a t e d May 20, 1981 i s m o d i f i e d . The 
D e t e r m i n a t i o n Order of March 14, 1980 i s m o d i f i e d and c l a i m a n t i s 
g r a n t e d an award of 20% l o s s of the l e f t l e g . 

The Board i s s u e d i t s Own Motion Order i n the above e n t i t l e d 
m a t t e r on March 4, 1982 w h e r e i n we found c l a i m a n t ' s c l a i m a r i s i n g 
o u t o f a May 31, 1973 i n d u s t r i a l i n j u r y s h o u l d be reopened a s of 
h i s h o s p i t a l i z a t i o n i n December 1980 and u n t i l c l o s u r e i s 
a u t h o r i z e d . 

I t h a s f i n a l l y been brought t o our a t t e n t i o n t h a t t h e c a r r i e r 
i s s u e d a f o r m a l d e n i a l on F e b r u a r y 26, 1982 and t h e c l a i m a n t has 
r e q u e s t e d a h e a r i n g on t h a t d e n i a l . T h i s pending h e a r i n g r e q u e s t 
l i k e l y d e a l s w i t h o v e r l a p p i n g i s s u e s and, t h e r e f o r e , the Board 
doubts i t has j u r i s d i c t i o n t o g r a n t own motion r e l i e f i n s u c h an 
i n s t a n c e and c o n c l u d e s t h a t i t i s now i n a p p r o p r i a t e t o g r a n t s u c h 
r e l i e f i n t h e f a c e of the h e a r i n g p r e s e n t l y r e q u e s t e d . G a r o l d 
H u r l e y , 81-0134M ( F e b r u a r y 22, 1 9 8 2 ) . 

T h e r e f o r e , our Own Motion Order d a t e d March 4, 1982 i s h e r e b y 
v a c a t e d . A f t e r r e s o l u t i o n of the pending h e a r i n g r e q u e s t , the 
p a r t i e s may renew a p p l i c a t i o n f o r own motion r e l i e f . 

I T I S SO ORDERED. 

ORDER 

KARL NUSE, C l a i m a n t 
E v o h l F. Malagon, C l a i m a n t ' s A t t o r n e y 
L a w r e n c e P a u l s o n , D e f e n s e A t t o r n e y 

Own Motion 81-0271M 
March 3 1 , 1982 
O r d e r V a c a t i n g Own Motion O r d e r 
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ROBERT J . QUEEN, C l a i m a n t WCB 79-03862 
P o z z i , W i l s o n e t a l , C l a i m a n t ' s A t t o r n e y s March 3 1 , 1982 
Pa u l L . R o e s s , D e f e n s e A t t o r n e y O r d e r on Re v i e w 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e W o l f f ' s o r d e r 
w h i c h s e t a s i d e i t s d e n i a l o f c o m p e n s a b i l i t y o f c l a i m a n t ' s occupa
t i o n a l d i s e a s e c l a i m and remanded i t f o r a c c e p t a n c e r e t r o a c t i v e t o 
c l a i m a n t ' s h o s p i t a l i z a t i o n i n December, 1978. 

C l a i m a n t was employed a s a wood foreman f o r a l o g g i n g o p e r a 
t i o n . On August 7 o r 8, 1978 he e x p e r i e n c e d an e p i s o d e of c h e s t 
p a i n . The t e m p e r a t u r e was about 100°. C l a i m a n t t e s t i f i e d h i s 
l e f t arm would not work, he c o u l d n o t e a t l u n c h and s u f f e r e d 
s h o r t n e s s o f b r e a t h . C l a i m a n t had e x p e r i e n c e d s h o r t n e s s of b r e a t h 
and a l s o had had t h e l e f t arm problem b e f o r e . C l a i m a n t c o n t i u n u e d 
i n t h i s employment u n t i l December, 197 8. On December 11, 1978 he 
was h o s p i t a l i z e d . 

The i n i t i a l h o s p i t a l d i a g n o s i s was c a r d i o m e g a l y m i l d t o 
moderate w i t h pulmonary edema and c a r d i a c a r r h y t h m i a w i t h e a r l y 
c o n g e s t i v e h e a r t f a i l u r e . On December 14, he was t r a n s p o r t e d t o 
S a c r e d H e a r t H o s p i t a l . Dr. Keene d i a g n o s e d a r t e r i o s c l e r o t i c h e a r t 
d i s e a s e ; . S u b s e q u e n t l y c l a i m a n t s u f f e r e d a sudden o n s e t o f neuro
l o g i c a l d e f i c i t due t o e m b o l i c phenomenon. Dr. Keene r e p o r t e d 
t h a t c l a i m a n t was a d m i t t e d w i t h e x e r t i o n a l a n g i n a and c o n g e s t i v e 
h e a r t f a i l u r e and t h r e e hours l a t e r he s u f f e r e d a c e r e b r a l - v a s c u l a r 
a c c i d e n t . 

C l a i m a n t f i l e d h i s c l a i m on J a n u a r y 23, 1979. On March 14, 
1979 Dr. Keene r e p o r t e d he c o u l d not r e l a t e c l a i m a n t ' s c o n d i t i o n 
to h i s work a c t i v i t y . S A I F ' s d e n i a l was i s s u e d March 29, 1979. 

Dr. K l o s t e r , who o n l y r e v i e w e d t h e e v i d e n c e s u b m i t t e d , c o n 
c u r r e d w i t h Dr. Keene's o p i n i o n . Dr. K l o s t e r f e l t c l a i m a n t had 
s e v e r e a r t e r i o s c l e r o t i c h e a r t d i s e a s e w i t h an o l d m y o c a r d i a l 
i n f a r c t i o n and c o n g e s t i v e h e a r t f a i l u r e . He o p i n e d t h a t p r o b a b l y 
i n c r e a s i n g symptoms i n the summer of 1978 r e p r e s e n t e d an o n s e t o f 
c o n g e s t i v e h e a r t f a i l u r e ; t h a t a t some p o i n t a t r i a l f i b r i l l a t i o n 

and i n c r e a s e d oxygen r e q u i r e m e n t o f c l a i m a n t ' s h e a r t m u s c l e 
-imposed by t h e s e made him l e s s t o l e r a n t o f e x e r c i s e r e s u l t i n g i n 
o c c a s i o n a l e x e r t i o n a l a n g i n a and i n c r e a s i n g e x e r t i o n a l d y s p n e a . 
Dr. K l o s t e r f e l t t h a t t h e work a c t i v i t y was n o t a m a t e r i a l c o n t r i 
b u t i n g c a u s e o f the development o f c o r o n a r y h e a r t d i s e a s e or 
development o f c o m p l i c a t i o n o f m y o c a r d i a l i n f a r c t i o n . He f e l t 
t h a t t h e work a c t i v i t y o n l y m a n i f e s t e d symptoms which c o u l d 
e q u a l l y and a s e a s i l y have been provoked by e x e r t i o n 
r e c r e a t i o n a l l y or by p e r s o n a l a c t i v i t i e s . 

Dr. Wysham examined t h e c l a i m a n t and r e p o r t e d on A p r i l 8, 
1980 t h a t i n h i s o p i n i o n the work a c t i v i t y may have m a t e r i a l l y 
c o n t r i b u t e d t o the m y o c a r d i a l i n f a r c t i o n . 
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The R e f e r e e s t a t e d t h a t he r e l i e d on D r s . Wysham and K l o s t e r 
and " c o n c l u d e s c l a i m a n t has e s t a b l i s h e d t h a t the work a c t i v i t y was 
a m a t e r i a l l y c o n t r i b u t i n g c a u s e of t h e m a l f u n c t i o n i n g of t h e c l a i m 
a n t ' s h e a r t . " We d i s a g r e e . 

The t e s t f o r d e t e r m i n i n g c o m p e n s a b i l i t y of an o c c u p a t i o n a l 
d i s e a s e i s s e t f o r t h i n James v. S A I F , 290 Or 343 ( 1 9 8 1 ) , i n w h i c h 
the c o u r t h e l d t h a t i n o r d e r f o r a c o n d i t i o n t o be compensable a s 
an o c c u p a t i o n a l d i s e a s e i t must be d e t e r m i n e d "whether i t was 
c a u s e d by c i r c u m s t a n c e s 'to which an employe i s not o r d i n a r i l y 
s u b j e c t e d or exposed o t h e r t h a n d u r i n g a p e r i o d of r e g u l a r a c t u a l 
employment.'" "Caused" has s i n c e been r e f i n e d t o mean t h a t t h e 
work a c t i v i t y must be the "major c o n t r i b u t i n g c a u s e " o f a d i s e a s e . 
S A I F v. G y g i , 55 Or App 570 ( 1 9 8 2 ) . 

We f i n d t h e o p i n i o n of Dr. Keene, who i n i t i a l l y t r e a t e d the 
c l a i m a n t , and w i t h whom Dr. K l o s t e r c o n c u r r e d , t o be t h e most 
p e r s u a s i v e o p i n i o n e v i d e n c e . Dr. Keene c l e a r l y i n d i c a t e d t h a t 
a l t h o u g h c l a i m a n t p o s s i b l y s u f f e r e d a m y o c a r d i a l i n f a r c t i o n , i t 
was not documented. He b e l i e v e d c l a i m a n t i n f a c t d i d have a 
m y o c a r d i a l i n f a r c t i o n and t h a t i t was u n r e l a t e d t o c l a i m a n t ' s work 
a c t i v i t i e s and produced no p a t h o l o g i c a l change i n c l a i m a n t ' s 
h e a r t . C l a i m a n t s u f f e r e d symptoms, but t h e r e was no p r o g r e s s i o n . 
Dr. Keene b e l i e v e d t h a t c l a i m a n t ' s c o n g e s t i v e h e a r t f a i l u r e was 
a g g r a v a t e d i n terms of symptoms by t h e work a c t i v i t y but any 
a c t i v i t y on or o f f the j o b would l i k e l y have produced the same 
symptoms. Dr. Keene f e l t c l a i m a n t would have had t h e c o n g e s t i v e 
h e a r t f a i l u r e i f he had n e v e r worked a s a l o g g e r . 

I n summary, t h e e v i d e n c e i n t h i s c a s e i n d i c a t e s t h a t c l a i m a n t 
had s e v e r e a r t e r i o s c l e r o t i c h e a r t d i s e a s e a s an u n d e r l y i n g c o n d i 
t i o n and t h e p reponderance o f e v i d e n c e p r e s e n t e d i s t h a t a c t i v i t y 
e i t h e r on o r o f f the j o b would have l e d c l a i m a n t t o s u f f e r c o n g e s 
t i v e h e a r t f a i l u r e . T h e r e f o r e , we c o n c l u d e c l a i m a n t has f a i l e d t o 
p r o v e by a p r e p o n d e r a n c e o f the e v i d e n c e t h a t work a c t i v i t y was "a 

major c o n t r i b u t i n g c a u s e " o f h i s h e a r t c o n d i t i o n . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 11, 1981 i s r e v e r s e d . The 
S A I F ' s d e n i a l of c o m p e n s a b i l i t y d a t e d March 29, 1979 i s r e i n s t a t e d 
and a f f i r m e d . 
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DONALD W. RICHEY, C l a i m a n t WCB 80-11143 
L a r r y B r u u n , C l a i m a n t ' s A t t o r n e y March 31, 1982 
S A I F Corp L e g a l , D e f e n s e A t t o r n e y O r d e r on Re v i e w 
W o l f , G r i f f i t h e t a l , D e f e n s e A t t o r n e y s 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f R e f e r e e N e a l ' s o r d e r 
w h i c h found c l a i m a n t ' s c o n d i t i o n i n May, 1981 was r e l a t e d t o h i s 
1978 i n d u s t r i a l i n j u r y and remanded h i s a g g r a v a t i o n c l a i m t o i t 
f o r a c c e p t a n c e and t h e payment of b e n e f i t s a s r e q u i r e d by law. 

We a f f i r m the c o n c l u s i o n r e a c h e d by t h e R e f e r e e w i t h t h e 
f o l l o w i n g comment. I n t h e R e f e r e e ' s o p i n i o n p o r t i o n of he r o r d e r 
s h e s t a t e d : 

" I a l s o f i n d t h e S A I F C o r p o r a t i o n i s 
r e s p o n s i b l e f o r c l a i m a n t ' s c u r r e n t 
d i s a b i l i t y b e c a u s e he was i n j u r e d w h i l e i n 
an approved v o c a t i o n a l r e h a b i l i t a t i o n 
program c a r r i e d under t h e S A I F c l a i m 
number, under t h e p r i n c i p l e s s e t f o r t h i n 
Wood V. S A I F 30 Or App 1103 ( 1 9 7 7 ) . . . . " 

We f i n d t h a t t h e Wood c a s e i s not a p p l i c a b l e , a s c l a i m a n t d i d not 
s u f f e r any i n j u r y w h i l e i n a v o c a t i o n a l r e h a b i l i t a t i o n program. 
I n s t e a d , c l a i m a n t ' s symptoms g r a d u a l l y worsened u n t i l he was 
h o s p i t a l i z e d i n May, 1981. The q u e s t i o n t h a t was b e f o r e t h e 
R e f e r e e t h a t i s now b e f o r e t h e Board i s the r e s p o n s i b i l i t y f o r 
c l a i m a n t ' s c o n d i t i o n i n May, 1981 a s between t h e com p e n s a t i o n 
c a r r i e r s . The f a c t t h a t c l a i m a n t was e n r o l l e d i n an a u t h o r i z e d 
v o c a t i o n a l r e h a b i l i t a t i o n program when h i s c o n d i t i o n became 
d i s a b l i n g does not a s s i s t us i n making t h e d e t e r m i n a t i o n of 
r e s p o n s i b i l i t y . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d September 15, 1981 i s a f f i r m e d . 
C l a i m a n t ' s a t t o r n e y i s awarded $350 a s and f o r a r e a s o n a b l e 
a t t o r n e y ' s f e e , p a y a b l e by S A I F . 
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CONNIE L. THOMPSON, Cla i m a n t 
W.D. B a t e s , J r . , C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-02230 
March 31, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

S A I F C o r p o r a t i o n s e e k s Board r e v i e w o f t h a t p o r t i o n o f 
R e f e r e e P e t e r s o n ' s o r d e r which g r a n t e d c l a i m a n t an award o f 15% 
l o s s o f use o f the r i g h t f o r e a r m . S A I F c o n t e n d s t h a t t h e award i s 
e x c e s s i v e . 

The f a c t s a s r e c i t e d by t h e R e f e r e e a r e adopted a s our own. 

We r e v e r s e the R e f e r e e and r e s t o r e t h e 5% award g r a n t e d by 
th e D e t e r m i n a t i o n Order. The R e f e r e e found t h a t c l a i m a n t ' s t e s t i 
mony was i n c o n s i s t e n t , h e s i t a n t and c o n f u s e d and he c o n c l u d e d i t 
s h o u l d be g i v e n l i t t l e w e i g h t and r a t e d c l a i m a n t ' s l o s s of f u n c 
t i o n o f her r i g h t f o r e a r m based p r i m a r i l y on t h e documentary 
e v i d e n c e . We a g r e e w i t h t h i s methodology. 

We f i n d t h a t the documentary e v i d e n c e does not i n d i c a t e any 
l o s s o f f u n c t i o n of c l a i m a n t ' s r i g h t f o r e a r m t o be any g r e a t e r 
than t h e 5% awarded by t he D e t e r m i n a t i o n O r d e r . The pre p o n d e r a n c e 
of m e d i c a l e v i d e n c e i n d i c a t e s c l a i m a n t ' s on-going p a i n c o m p l a i n t s 
a r e n ot c o r r o b o r a t e d by o b j e c t i v e p h y s i c a l f i n d i n g s . X - r a y s t a k e n 
on t h r e e d i f f e r e n t o c c a s i o n s a r e a l l w i t h i n normal l i m i t s . I n 
November, 1979 Dr. Rockey r e p o r t e d t h a t , " I c a n n o t f i n d any 
s i g n i f i c a n t p a t h o l o g y i n t h i s l a d y t o e x p l a i n h er symptoms on a 
p h y s i c a l b a s i s . " T h i s c o n c l u s i o n on t h e p a r t of Dr. Rockey i s 
r e i t e r a t e d i n t h e remainder of h i s r e p o r t s . 

We c o n c l u d e t h a t based on the m e d i c a l e v i d e n c e t h e r e i s no 
j u s i t i f i a b l e b a s i s f o r any i n c r e a s e d award of permanent p a r t i a l 
d i s a b i l i t y . 

The R e f e r e e ' s o r d e r d a t e d August 7, 1981 i s m o d i f i e d . T h a t 
p o r t i o n t h a t g r a n t e d an i n c r e a s e d award of permanent p a r t i a l 
d i s a b i l i t y f o r impairment o f c l a i m a n t ' s r i g h t f o r e a r m i s r e v e r s e d 
and t h e D e t e r m i n a t i o n Order d a t e d October 30, 1979 i s r e i n s t a t e d . 
The b a l a n c e of t h e R e f e r e e ' s o r d e r i s a f f i r m e d . 

ORDER 
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GORDON TURLEY, C l a i m a n t 
B r i a n Welch, C l a i m a n t ' s A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 80-11183 
March 31, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and L e w i s . 

The S A I F C o r p o r a t i o n s e e k s Board r e v i e w of R e f e r e e Gemmell's 
o r d e r w h i c h g r a n t e d c l a i m a n t an award o f 67.5° f o r 50% l o s s o f 
both the r i g h t and l e f t f o o t ; g r a n t e d c l a i m a n t compensation f o r 
temporary t o t a l d i s a b i l i t y from August 31, 1979 t o May 28, 1980 
l e s s amounts a l r e a d y p a i d ; and a s s e s s e d a 15% p e n a l t y a g a i n s t S A I F 
b a s e d on t h e amount o f temporary t o t a l d i s a b i l i t y c ompensation 
award. 

The i s s u e s r a i s e d by S A I F f o r r e v i e w a r e : 1) Whether the 
R e f e r e e had j u r i s d i c t i o n t o r e v i e w e x t e n t o f permanent d i s 
a b i l i t y when t h e i s s u e o f c o m p e n s a b i l i t y i s on a p p e a l , 2) i f t h e 
R e f e r e e had j u r i s d i c t i o n , s h o u l d i t have been e x e r c i s e d when 
c o m p e n s a b i l i t y had y e t t o be f i n a l l y d e t e r m i n e d , 3) i s t h e r e e v i 
dence t o s u p p o r t t h e R e f e r e e ' s award o f 50% l o s s of each f o o t and 
4) whether t h e r e was a b a s i s f o r the R e f e r e e ' s a s s e s s m e n t of 
p e n a l t i e s and f e e s . 

We a c c e p t t h e f a c t s a s r e c i t e d by t h e R e f e r e e and adopt them 
a s our own. 

With r e g a r d t o i s s u e s one and two, the C o u r t o f A p p e a l s i n 
S A I F v. T u r l e y , 52 Or App 839 ( 1 9 8 1 ) , r e v , d e n i e d , 29 Or 504 
( 1 9 8 1 ) , a f f i r m e d w i t h o u t o p i n i o n t h e Board's Order on Review i n 
Gordon D. T u r l e y , 30 Van N a t t a 211 (November 20, 1 9 8 0 ) , w h i c h 
u p h e l d t h e R e f e r e e ' s d e t e r m i n a t i o n f i n d i n g c l a i m a n t ' s o c c u p a t i o n a l 
d i s e a s e c l a i m t o be compensable. S i n c e t h a t i s the c a s e , we f i n d 
i s s u e s one and two t o be moot. 

With r e g a r d t o i s s u e t h r e e , we r e v e r s e t h e R e f e r e e ' s c o n c l u 
s i o n . We f i n d t h a t the work exp o s u r e d i d not c r e a t e any permanent 
p a r t i a l d i s a b i l i t y but d i d c a u s e c a l l o u s e s t o d e v e l o p which became 
so p a i n f u l a s t o become d i s a b l i n g . S c h e d u l e d d i s a b i l i t y i s r a t e d 
a s l o s s o f f u n c t i o n o f a s c h e d u l e d member. We f i n d no impairment 
r a t i n g i n t h e m e d i c a l e v i d e n c e i n d i c a t i n g any r e s i d u a l s from t h i s 
o c c u p a t i o n a l e x p o s u r e . C l a i m a n t had s i g n i f i c a n t p r e - e x i s t i n g 
- d e f o r m i t i e s o f h i s f e e t . Dr. Blumberg i n d i c a t e d t h a t t h e 
c a l l o u s e s d e v e l o p e d were due l a r g e l y t o the manner i n which 
c l a i m a n t must walk a s a r e s u l t of t he d e f o r m i t i e s c a u s e d by the 
f r o s t b i t e he s u f f e r e d a s a c h i l d . The d o c t o r f e l t t h e s e c a l l o u s e s 
would have d e v e l o p e d no m a t t e r where he walked. 

We c o n c l u d e t h a t t h e r e i s no m e d i c a l e v i d e n c e t o s u p p o r t 
c l a i m a n t ' s c o n t e n t i o n t h a t h i s o c c u p a t i o n a l e x p o s u r e c a u s e d any 
f u r t h e r l o s s o f f u n c t i o n o f h i s f e e t beyond t h a t c a u s e d by h i s 
p r e - e x i s t i n g c o n d i t i o n . I t i s q u i t e u n f o r t u n a t e t h a t t h e r a t i n g 
must be l i m i t e d t o s c h e d u l e d d i s a b i l i t y b e c a u s e the c l a i m a n t i s 
now p r e c l u d e d from h i s r e g u l a r o c c u p a t i o n , or any o c c u p a t i o n 
r e q u i r i n g s t a n d i n g on h i s f e e t or w a l k i n g , and has s u s t a i n e d a 
s i g n i f i c a n t l o s s o f wage e a r n i n g c a p a c i t y . 
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On t h e i s s u e o f t h e p e n a l t y a s s e s s e d a g a i n s t S A I F by t h e 
R e f e r e e , we a r e i n t o t a l agreement. T h i s i s n o t a c a s e o f s i m p l e 
" u n r e a s o n a b l e p r o c e s s i n g " o f t he c l a i m , but a s i t u a t i o n where S A I F 
r e f u s e d t o pay compensation due under an o r d e r o f a R e f e r e e . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d May 1, 1981 i s a f f i r m e d i n p a r t and 
r e v e r s e d i n p a r t . T h a t p o r t i o n o f t h e o r d e r which a l l o w e d t h e 
c l a i m a n t 50% s c h e d u l e d permanent p a r t i a l d i s a b i l i t y f o r l o s s of 
ea c h f o o t i s r e v e r s e d . The remainder of t h e R e f e r e e ' s o r d e r i s 
a f f i r m e d . 

LEWIS TWIST, C l a i m a n t WCB 80-07811 
P e t e r Hansen, C l a i m a n t ' s A t t o r n e y March 31, 1982 
David Home, Defense A t t o r n e y Order on R e c o n s i d e r a t i o n 
Reviewed by t h e Board en banc. 

The c a r r i e r has moved f o r r e c o n s i d e r a t i o n o f t he B o a r d ' s 
Order on Review d a t e d J a n u a r y 26, 1982. T h a t o r d e r r e v e r s e d t h e 
R e f e r e e and found c l a i m a n t ' s a g g r a v a t i o n c l a i m t o be compensable. 

A c h r o n o l o g i c a l r e v i e w w i l l b e s t s e t t h e s t a g e f o r d i s c u s s i o n 
of t h e c a r r i e r ' s c o n t e n t i o n s i n i t s motion f o r r e c o n s i d e r a t i o n : 

September 1977: C l a i m a n t s u s t a i n e d a compensable back i n j u r y 
w h i c h was p r o c e s s e d t o c l o s u r e by D e t e r m i n a t i o n O r d e r . 

March 30, 1979: C l a i m a n t ' s r e q u e s t f o r h e a r i n g on t h e e x t e n t 
of d i s a b i l i t y awarded by the D e t e r m i n a t i o n Order was r e s o l v e d by a 
S t i p u l a t e d Order, i . e . , s e t t l e m e n t , t h a t awarded c l a i m a n t an a d d i 
t i o n a l 10% permanent p a r t i a l u n s c h e d u l e d d i s a b i l i t y . 

November 1979: C l a i m a n t f i l e d h i s f i r s t a g g r a v a t i o n c l a i m . 

March 11, 1980: A h e a r i n g was h e l d b e f o r e R e f e r e e N e a l on 
t h e d e n i a l o f c l a i m a n t ' s f i r s t a g g r a v a t i o n c l a i m . T h a t d e n i a l was 
uphe l d by R e f e r e e N e a l , t h e Board on r e v i e w and t h e C o u r t of 
A p p e a l s . 

March 12, 1980: C l a i m a n t i s f i r s t examined by Dr. Misko who 
u l t i m a t e l y performed back s u r g e r y i n J u l y of 1980. T h i s s u r g e r y 
i s t h e b a s i s o f c l a i m a n t ' s second a g g r a v a t i o n c l a i m which i s 
p r e s e n t l y b e f o r e u s . 

The q u e s t i o n r a i s e d by t h e c a r r i e r ' s motion f o r r e c o n s i d e r a 
t i o n i s : What i s the a p p r o p r i a t e - t i m e p e r i o d d u r i n g w h i c h t o 
measure whether c l a i m a n t ' s c o n d i t i o n worsened. Our Order on 
Review f o c u s e d on t he p e r i o d a f t e r March 30, 1979, the d a t e of t he 
s t i p u l a t e d o r d e r which we found to be t h e l a s t arrangement o f com
p e n s a t i o n . T h i s approach i s c o n s i s t e n t w i t h t h e l i t e r a l wording 
of t h e a g g r a v a t i o n s t a t u t e , ORS 6 5 6 . 2 7 3 ( 1 ) , which c r e a t e s 
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an e n t i t l e m e n t t o " a d d i t i o n a l compensation . . . f o r worsened co n 
d i t i o n s " a f t e r " t h e l a s t award or arrangement o f c o m p e n s a t i o n . " 
The c a r r i e r a r g u e s t h a t we s h o u l d f o c u s o n l y on t h e p e r i o d a f t e r 
March 11, 1980, t h e d a t e o f the h e a r i n g on c l a i m a n t ' s f i r s t 
a g g r a v a t i o n c l a i m , b e c a u s e under the r e s j u d i c a t a d o c t r i n e i t was 
d e t e r m i n e d i n t h a t p r o c e e d i n g t h a t c l a i m a n t ' s c o n d i t i o n had not 
t h e n compensably worsened. The c a r r i e r ' s argument i s s i g n i f i c a n t 
i n t h i s c a s e b e c a u se o f t h e c o i n c i d e n c e t h a t Dr. Misko f i r s t saw 
c l a i m a n t t h e day a f t e r t h e h e a r i n g on the f i r s t a g g r a v a t i o n c l a i m 
and b e c a u s e Dr. Misko r a t h e r e m p h a t i c a l l y t e s t i f i e d t h a t c l a i m a n t ' s 
c o n d i t i o n was no worse a t the time o f h i s J u l y 1980 s u r g e r y t h a n 
i t was t h e f i r s t day Dr. Misko examined c l a i m a n t , i . e . , March 12, 
1980. 

We d i s a g r e e w i t h t h e c a r r i e r ' s p o s i t i o n on both f a c t u a l and 
l e g a l grounds. The f a c t u a l problem i s : E x a c t l y what was 
d e t e r m i n e d i n t h e p r o c e e d i n g on c l a i m a n t ' s f i r s t a g g r a v a t i o n 
c l a i m ? B e c a u s e t h e Board a f f i r m e d and adopted R e f e r e e N e a l ' s 
o r d e r and t h e C o u r t o f A p p e a l s a f f i r m e d w i t h o u t o p i n i o n , 52 Or App 
598 ( 1 9 8 1 ) , t h e o n l y i n f o r m a t i o n we have about what was p r e v i o u s l y 
l i t i g a t e d comes from R e f e r e e N e a l ' s o r d e r i t s e l f . T h a t o r d e r i s 
an e x h i b i t i n t h i s c a s e . I t s t a t e s : 

"As t h e p a r t i e s a g r e e d t h e main i s s u e 
i s whether c l a i m a n t ' s i n c i d e n t on November 
7, 1979 c o n s t i t u t e s a new i n j u r y t o c u t o f f 
T e k t r o n i x ' s r e s p o n s i b i l i t y f o r r e o p e n i n g 
h i s c l a i m a s an a g g r a v a t i o n o f h i s 1977 
i n d u s t r i a l i n j u r y . 

" A f t e r , t h e S t i p u l a t e d Order i n March 
1979, c l a i m a n t b a s i c a l l y was okay w i t h o n l y 
minor ups and downs. He was a b l e t o work 
p a r t t i m e . F o l l o w i n g the November 1979 
i n c i d e n t , Dr. E i l e r s found a m i l d i n c r e a s e 
i n o b j e c t i v e f i n d i n g s and g r e a t i n c r e a s e i n 
s u b j e c t c o m p l a i n t s ( E x h i b i t 3 8 ) . C l a i m a n t 
f o r t h e f i r s t time s i n c e J a n u a r y 1979 had 
l e g symptoms a g a i n . He c o u l d no l o n g e r 
work. He needed i n c r e a s e d c o n s e r v a t i v e 
t h e r a p y o f a t y p e he had not had f o r 
s e v e r a l y e a r s . As Dr. E i l e r s d e s c r i b e d the 
November e v e n t , i t was o f t h e t y p e t o push 
c l a i m a n t o v e r t h e s c a l e . The i n c i d e n t was 
s i g n i f i c a n t i n c l a i m a n t ' s mind a t l e a s t t o 
p o i n t t h a t he soughtwthe o p i n i o n o f a 
number of d o c t o r s and mentioned t h i s 
i n c i d e n t a s i n c r e a s i n g h i s problem t o t h o s e 
d o c t o r s . W h i l e Dr. North gave t h e o p i n i o n 
t h a t c l a i m a n t ' s c u r r e n t symptomatology was 
r e l a t e d p r o b a b l y t o h i s 1977 i n c i d e n t a s he 
c o u l d f i n d no e v i d e n c e o f p h y s i c a l 
impairment, Dr. E i l e r , who has t r e a t e d 
c l a i m a n t t h e l o n g e s t , i s b e s t a b l e t o judge 
t h e e f f e c t o f t h i s i n c i d e n t on c l a i m a n t ' s 
c o n d i t i o n , a s Dr. North acknowledged. 
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" I T I S THEREFORE ORDERED t h a t t h e 
employer's J a n u a r y 10, 1980 d e n i a l i s 
approved." 

R e f e r e e P f e r d n e r ' s o r d e r i n t h i s c a s e adopted t h e f o l l o w i n g 
i n t e r p r e t a t i o n o f R e f e r e e N e a l ' s o r d e r i n t he e a r l i e r c a s e : 

"At h e a r i n g [ b e f o r e R e f e r e e N e a l ] i t 
was found t h a t i n A p r i l 1979 the c l a i m a n t 
began working a s a j o b d e v e l o p e r and 
c o n s u l t a n t f o r i n j u r e d w o r k e r s and e n t e r e d 
i n t o h i s own b u s i n e s s i n t h i s l i n e of 
employment i n mid-August o f 1979. I t was 
f u r t h e r found t h a t on November 7, 1979 
w h i l e so employed the c l a i m a n t s u s t a i n e d an 
i n t e r v e n i n g t r a u m a t i c i n j u r y t o h i s low 
back which i n d e p e n d e n t l y c o n t r i b u t e d t o and 
worsened t h e c l a i m a n t ' s low back 
c o n d i t i o n . On t h i s b a s i s , t h e d e n i a l 
i s s u e d by t h e employer was a f f i r m e d . . . " 

T h i s i n t e r v e n i n g - i n j u r y i n t e r p r e t a t i o n i s p l a u s i b l e , e s p e c i a l l y 
when comparing j u s t t h e f i r s t and t h i r d p a r a g r a p h s o f t he p a s s a g e 
quoted from R e f e r e e N e a l ' s o r d e r . 

However, R e f e r e e N e a l ' s second p a r a g r a p h l e a v e s t h a t i n t e r p r e 
t a t i o n i n doubt i n our minds. Assuming t h e same e x h i b i t s were 
i n t r o d u c e d i n t he e a r l i e r p r o c e e d i n g a s have been i n t r o d u c e d i n 
t h i s c a s e , Dr. E i l e r s ' r e p o r t s now appear a s E x h i b i t s 51 and 53 
and Dr. N o r t h ' s r e p o r t s now appear a s E x h i b i t s 56 and 57. These 
r e p o r t s s i m p l y do not a d d r e s s , d i r e c t l y or i n d i r e c t l y , t h e a g g r a v a 
t i o n v e r s u s new i n j u r y d i s t i n c t i o n . I n sum, we a r e u n c e r t a i n from 
R e f e r e e N e a l ' s o r d e r e x a c t l y what was d e c i d e d i n t he e a r l i e r p r o 
c e e d i n g . 

The l e g a l i s s u e i s how the r e s j u d i c a t a d o c t r i n e s h o u l d be 
a p p l i e d i n c a s e s i n v o l v i n g a g g r a v a t i o n c l a i m s . T h e r e a r e 
c e r t a i n l y some s i t u a t i o n s i n which t h e d e c i s i o n on an e a r l i e r 
a g g r a v a t i o n c l a i m would bar a su b s e q u e n t a g g r a v a t i o n c l a i m . A 
c l a i m a n t c a n n o t p r e s e n t a t a h e a r i n g on a second a g g r a v a t i o n c l a i m 
e x a c t l y t h e same e v i d e n c e t h a t was p r e s e n t e d a t an e a r l i e r h e a r i n g 
on a p r i o r a g g r a v a t i o n c l a i m ; i n s u c h a s i t u a t i o n t h e r e s u l t of 
t h e f i r s t h e a r i n g i s r e s j u d i c a t a . R a l p h F. G u e r r a , 33 Van N a t t a 
680 ( 1 9 8 1 ) . Nor c a n a c l a i m a n t p r e s e n t i n a su b s e q u e n t 
a g g r a v a t i o n h e a r i n g e v i d e n c e t h a t was a v a i l a b l e or c o u l d have been 
o b t a i n e d a t t he time of t he f i r s t a g g r a v a t i o n h e a r i n g . G u e r r a , 
s u p r a . B u t t h a t i s not the s i t u a t i o n i n t h i s c a s e . Here t h e 
c l a i m a n t was i n v o l v e d i n on-going m e d i c a l t r e a t m e n t a t t h e . t i m e of 
the f i r s t a g g r a v a t i o n h e a r i n g and a s a consequence o f t h a t 
t r e a t m e n t i t was s u b s e q u e n t l y d i s c o v e r e d t h a t c l a i m a n t r e q u i r e d 
s u r g e r y and s u r g e r y was performed. 

As a second i l l u s t r a t i o n o f r e s j u d i c a t a bar i n a g g r a v a t i o n 
l i t i g a t i o n , suppose t h e r e were an o r i g i n a l i n j u r y f o l l o w e d by a 
f i r s t a g g r a v a t i o n c l a i m w h i c h was d e n i e d f o l l o w e d by a second 
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a g g r a v a t i o n c l a i m . I f t h e f i r s t a g g r a v a t i o n c l a i m were d e n i e d on 
th e b a s i s t h a t t h e c l a i m a n t had s u f f e r e d a new i n t e r v e n i n g i n j u r y , 
t h e n a s we u n d e r s t a n d C r o s b y v. G e n e r a l D i s t r i b u t o r s , 33 Or App 
543 ( 1 9 7 8 ) , t h e r e would be no p o s s i b i l i t y o f a s s e r t i n g any f u r t h e r 
a g g r a v a t i o n c l a i m s i n c o n n e c t i o n w i t h t h e o r i g i n a l i n j u r y . But 
t h a t i s n o t the s i t u a t i o n i n t h i s c a s e b e c a u s e , a s d i s c u s s e d 
above, i t i s not c l e a r t o us t h a t c l a i m a n t ' s f i r s t a g g r a v a t i o n 
c l a i m was r e s o l v e d a d v e r s e l y t o h i s p o s i t i o n on t h e b a s i s o f a new 
i n t e r v e n i n g i n j u r y t h e o r y or f i n d i n g . The s i d e t h a t a s s e r t s t h e 
a f f i r m a t i v e d e f e n s e s o f r e s j u d i c a t a or c o l l a t e r a l e s t o p p e l h a s 
t h e burden o f p r o v i n g what was p r e v i o u s l y l i t i g a t e d . 

When t h e c e n t r a l q u e s t i o n i s a g g r a v a t i o n l i t i g a t i o n i s 
whether c l a i m a n t ' s c o n d i t i o n has worsened, which i s p r o b a b l y t h e 
most t y p i c a l s i t u a t i o n , we c o n c l u d e t h a t t h e r e s j u d i c a t a d o c t r i n e 
does not r e q u i r e d o i n g o t h e r t h a n t h e p l a i n meaning of ORS 
656.273(1) -- d e t e r m i n e whether t h e c l a i m a n t ' s c o n d i t i o n has 
worsened s i n c e t h e l a s t arrangement of compensation r e g a r d l e s s of 
i n t e r v e n i n g d e n i a l ( s ) o f p r i o r a g g r a v a t i o n c l a i m ( s ) . The r e s 
j u d i c a t a d o c t r i n e does not r e q u i r e t r e a t i n g ORS 656.273(1) a s 
amended de f a c t o , w h i c h i s r e a l l y t h e t h r u s t of t h e c a r r i e r ' s 
argument h e r e . A p p l y i n g t h a t r e a s o n i n g i n t h i s c a s e , we r e g a r d 
t h e p r o p e r a n a l y s i s t o be whether c l a i m a n t ' s c o n d i t i o n worsened 
s i n c e t h e l a s t arrangement of compensation i n March o f 1979, and 
not whether c l a i m a n t ' s c o n d i t i o n worsened s i n c e t h e h e a r i n g on h i s 
e a r l i e r a g g r a v a t i o n c l a i m i n March o f 1980. Loo k i n g t o t h e l o n g e r 
time frame, we adhere t o t h e c o n c l u s i o n t h a t c l a i m a n t ' s c o n d i t i o n 
worsened and t h a t h i s second a g g r a v a t i o n c l a i m s h o u l d have been 
a c c e p t e d . 

F i n a l l y , c l a i m a n t c h a l l e n g e s our a u t h o r i t y t o r e c o n s i d e r an 
Order on Review a s we have done i n t h i s c a s e . C l a i m a n t a r g u e s 
t h a t t h e s o l e remedy o f a p a r t y d i s s a t i s f i e d by an Order on Review 
i s t o a p p e a l t o t h e C o u r t of A p p e a l s . We d i s a g r e e w i t h c l a i m a n t ' s 
argument. ORS 183.482(6) p e r m i t s an agency t o withdraw an o r d e r 
f o r r e c o n s i d e r a t i o n even a f t e r an a p p e a l i s f i l e d i n t h e C o u r t of 
A p p e a l s . W h i l e ORS 183.315(1) s t a t e s t h a t c e r t a i n p a r t s o f ORS 
Ch a p t e r 183 do not a p p l y t o t h i s Board, ORS 183.482(6) i s not one 
of t h e s e c t i o n s enumerated a s i n a p p l i c a b l e . I f we c a n r e c o n s i d e r 
an o r d e r even a f t e r an a p p e a l t o t h e C o u r t of A p p e a l s , i t i s even 
more o b v i o u s t h a t we c a n r e c o n s i d e r an o r d e r b e f o r e an a p p e a l t o 
t h e C o u r t o f A p p e a l s i s f i l e d . 

ORDER 

The Board's Order on Review d a t e d J a n u a r y 26, 1982 i s , a f t e r 
r e c o n s i d e r a t i o n , readopted and r e p u b l i s h e d . 

BOARD MEMBER McCALLISTER DISSENTING, IN PART: 

I r e s p e c t f u l l y d i s a g r e e i n p a r t w i t h t h e m a j o r i t y o p i n i o n . 

C l a i m a n t compensably i n j u r e d h i s low back September 6, 1977. 
The c l a i m was a c c e p t e d and p r o c e s s e d t o c l o s u r e . The l a s t a r r a n g e 
ment o f com p e n s a t i o n was a s t i p u l a t i o n d a t e d March 30, 1979 which 
i n c r e a s e d c l a i m a n t ' s permanent p a r t i a l d i s a b i l i t y from 10% unsche
d u l e d t o 20% u n s c h e d u l e d . 
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I n November, 1979 c l a i m a n t ' s low back c o n d i t i o n became a g g r a 
v a t e d . The e m p l o y e r / c a r r i e r d e n i e d t h e a g g r a v a t i o n c l a i m . A f t e r 
a March 11, 1980 h e a r i n g , R e f e r e e N e a l d e t e r m i n e d t h a t c l a i m a n t 
had, i n November, 1979, s u s t a i n e d a new i n j u r y - t h a t i s , November 
7, 1979 t h e r e o c c u r r e d an i n t e r v e n i n g t r a u m a t i c i n j u r y which i n d e 
p e n d e n t l y c o n t r i b u t e d t o and worsened the c l a i m a n t ' s low back con
d i t i o n ^ ) . R e f e r e e N e a l ' s d e c i s i o n was a f f i r m e d by t h e Board and 
th e C o u r t o f A p p e a l s , 52 Or App 598 ( 1 9 8 1 ) . 

I n J u l y , 1980 c l a i m a n t had s u r g e r y on h i s low back. The 
s u r g e r y was performed t o c o r r e c t c o n d i t i o n ( s ) which were p r e s e n t 
and c o n s i d e r e d a t t h e time o f t he h e a r i n g on t he c l a i m a n t ' s 
November, 1979 a g g r a v a t i o n c l a i m . The c l a i m a n t , a t t h e f i r s t 
a g g r a v a t i o n c l a i m h e a r i n g proved h i s c o n d i t i o n had worsened b u t 
f a i l e d t o prove t h a t worsened c o n d i t i o n ( s ) was r e l a t e d t o t h e 
September, 1977 compensable i n j u r y . I t seems t o me t h a t once t h e 
n o n - r e l a t e d n e s s o f t h e worsened c o n d i t i o n was e s t a b l i s h e d and t h a t 
t h e c o n d i t i o n ( s ) f o r which Dr. Misko, e t . a l . , o p e r a t e d on 
c l a i m a n t were not proved t o be any d i f f e r e n t from t h e c o n d i t i o n ( s ) 
a t t h e f i r s t a g g r a v a t i o n h e a r i n g , t h e n t h e J u l y , 1980 s u r g e r y 
s h o u l d be a t t r i b u t e d t o t h e November, 1979 i n t e r v e n i n g t r a u m a t i c 
i n c i d e n t . See C r o s b y v. G e n e r a l D i s t r i b u t o r s , 33 Or App 543 
( 1 9 7 8 ) . 

I f i n d t h a t R e f e r e e P f e r d n e r p r o p e r l y i n t e r p r e t e d R e f e r e e 
N e a l ' s p r i o r o r d e r and would a f f i r m h i s c o n c l u s i o n . 

I n sum, on r e c o n s i d e r a t i o n o f t h e Board's J a n u a r y 26, 1982 
Order on Review, I would s e t a s i d e t h a t o r d e r and s u b s t i t u t e an 
o r d e r w h i c h a f f i r m s R e f e r e e P f e r d n e r ' s o r d e r which approved t h e 
e m p l o y e r / c a r r i e r ' s d e n i a l . 

I c o n c u r c o m p l e t e l y w i t h t h e m a j o r i t y o p i n i o n r e g a r d i n g t h e 
B o a r d ' s a u t h o r i t y t o r e c o n s i d e r an Order on Review. 
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WILLIAM Z. VINSON, C l a i m a n t 
A l l e n Murphy, C l a i m a n t ' s A t t o r n e y 
L e s l i e J . McKenzie, A t t o r n e y 
SAIF Corp L e g a l , Defense A t t o r n e y 

WCB 81-04115, 81-04116, 81-04117, 
81-04118 & 81-04119 

March 31, 1982 
Order on Review 

Reviewed by Board Members M c C a l l i s t e r and B a r n e s . 

T h i s i s a c o n t r o v e r s y a r i s i n g under ORS 656.307 between s u c 
c e s s i v e c a r r i e r s f o r t h e same employer r e s u l t i n g from m u l t i p l e 
compensable i n j u r i e s s u s t a i n e d by c l a i m a n t over a 15 month p e r i o d . 
The second c a r r i e r , E B I , s e e k s Board r e v i e w of R e f e r e e Braverman's 
o r d e r f i n d i n g t h a t the l a s t two i n j u r i e s s u s t a i n e d by c l a i m a n t 
were new i n j u r i e s f o r which E B I was r e s p o n s i b l e . 

« 
The i s s u e i s whether the l a s t two i n j u r i e s s u s t a i n e d by 

c l a i m a n t were new i n j u r i e s or a g g r a v a t i o n s of p r e v i o u s i n j u r i e s 
s u s t a i n e d by c l a i m a n t when S A I F was the emp l o y e r ' s c a r r i e r . 

We a f f i r m and adopt t h e R e f e r e e ' s O p i n i o n and Order w i t h t h e 
f o l l o w i n g a d d i t i o n a l comments. 

C l a i m a n t s u s t a i n e d an i n j u r y t o h i s i n g u i n a l a r e a i n J a n u a r y , 
1980 w h i l e l i f t i n g s h e e t r o c k f o r employer, Herman F i s h e r Company. 
I n F e b r u a r y , 1980 c l a i m a n t f e l l o f f a l a d d e r , r e i n j u r e d h i s i n g u i 
n a l a r e a and e x p e r i e n c e d some back p a i n . C l a i m a n t i n j u r e d h i s 
neck, upper back and s h o u l d e r s i n J u l y , 1980 w h i l e l i f t i n g s h e e t -
r o c k o v e r h i s head. S A I F ' s c o v e r a g e of employer ended September 
30, 1980; E B I ' s c o v e r a g e began e f f e c t i v e t h e f o l l o w i n g day. 
C l a i m a n t s u s t a i n e d i n j u r i e s t o h i s back i n J a n u a r y and a g a i n i n 
March, 1981 w h i l e working w i t h s h e e t r o c k . 

We have examined c l a i m a n t ' s t e s t i m o n y and the m e d i c a l e v i 
d e nce. A p p l y i n g t h e " l a s t i n j u r i o u s e x p o s u r e " r u l e of Smith v. 
Ed's Pancake House, 27 Or App 361 ( 1 9 7 6 ) , we f i n d t h a t w h i l e t h e 
c l a i m a n t may have c o n t i n u e d t o e x p e r i e n c e some low back p a i n a s a 
r e s u l t o f h i s 1980 i n j u r i e s , the m e d i c a l e v i d e n c e i n d i c a t e s t h a t 
c l a i m a n t ' s low back p a i n d i d not become a s i g n i f i c a n t f a c t o r u n t i l 
a f t e r the J a n u a r y , 1981 i n c i d e n t . The r e c o r d r e v e a l s t h a t from 
F e b r u a r y 6, 1980, the d a t e o f c l a i m a n t ' s second i n j u r y , t o Septem
ber 30, 1980, the d a t e S A I F c o v e r a g e t e r m i n a t e d , c l a i m a n t was s e e n 
by f o u r p h y s i c i a n s f o r a t o t a l o f 13 e n c o u n t e r s . Some t e n d e r n e s s 
i n c l a i m a n t ' s back was r e c o r d e d i m m e d i a t e l y f o l l o w i n g t h e F e b r u a r y , 
1980 f a l l , b u t t h e r e a f t e r no mention i s made i n the m e d i c a l r e c o r d s 
of low back p a i n u n t i l November, 1980. Even then the r e p o r t of 
low back p a i n seems i n c i d e n t a l , and i t was not u n t i l J a n u a r y and 
F e b r u a r y , 1981, f o l l o w i n g t h e J a n u a r y 29, 1981 i n j u r y t h a t a s p e c i 
f i c d i a g n o s i s o f low back s t r a i n i s found i n t h e c h a r t n o t e s . 
T h e r e a f t e r , low back p a i n a p p e a r s t o be c l a i m a n t ' s major c o m p l a i n t . 
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Our o p i n i o n s h o u l d not be u n d e r s t o o d t o q u e s t i o n t h e c r e d i 
b i l i t y of c l a i m a n t who r e p o r t e d t o v a r i o u s p h y s i c i a n s t h a t he 
" r e - a g g r a v a t e d " h i s J u l y , 1980 i n j u r y and who t e s t i f i e d t h a t h i s 
back h u r t more or l e s s c o n s t a n t l y f o l l o w i n g the J u l y , 1980 i n j u r y 
" A g g r a v a t i o n " a s we use t h e term i s a word o f a r t , and t h e " l a s t 
i n j u r i o u s e x p o s u r e " r u l e r e q u i r e s a f i n d i n g of a new i n j u r y even 
i f t h e p r e v i o u s i n j u r y c o n t i n u e s t o p l a y a s i g n i f i c a n t r o l e i n t h 
u n d e r l y i n g c o n d i t i o n so long a s the s u b s e q u e n t work a c t i v i t y c o n 
t r i b u t e s i n d e p e n d e n t l y t o the u l t i m a t e s t a t u s o f t h e c o n d i t i o n . 

G i v e n the n a t u r e o f t h e i n c i d e n t s t h a t p r e c i p i t a t e d t h e 
v a r i o u s i n j u r i e s , and c o n s i d e r i n g c l a i m a n t ' s t e s t i m o n y and t h e 
m e d i c a l e v i d e n c e , we a r e c o n v i n c e d t h a t c l a i m a n t ' s work a c t i v i t y 
a f t e r E B I c o v e r a g e began c o n t r i b u t e d i n d e p e n d e n t l y t o c l a i m a n t ' s 
p r e s e n t back c o n d i t i o n . . 

ORDER 

The R e f e r e e ' s o r d e r d a t e d August 5,. 1981 i s a f f i r m e d . 
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No. 5 January 6, 1982 437 

I N T H E C O U R T O F A P P E A L S O F THE 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
A. L . Florence, Claimant. 

F L O R E N C E , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , et al, 
Respondents. 

(SAIF Claim No. E D 297834, C A A20340) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted August 21, 1981. 

Douglas L . Minson, Hillsboro, argued the cause and filed 
the brief for petitioner. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause for 
respondent State Accident Insurance Fund Corporation. 
With him on the brief were K . R. Maloney, General Coun
sel, and James A. Blevins, Chief Tria l Counsel, State 
Accident Insurance Fund Corporation, Salem. 

Paul Mackey, Deputy County Counsel, Portland, argued 
the cause and filed the brief for respondent Multnomah 
County. 

Before Gillette, Presiding Judge, and Roberts and 
Young, Judges. 

G I L L E T T E , P. J . 

Reversed and remanded with instructions to reinstate 
referee's order. 

Roberts, J . , dissenting. 
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Cite as 55 Or App 4G7 (1981) 

G I L L E T T E , P . J . 

469 

The issue in this workers' compensation case is 
whether claimant's right knee condition is compensable 
and, if it is, which of two carriers is responsible. 

C l a i m a n t is a 60-year old heavy equipment 
operator. An operation to remove cartilage from the inside 
of his right knee was performed in 1947; a second operation 
for the same purpose was performed on the left knee in 
1967. In May, 1978, while climbing down from, the road 
grader he normally operated for his employer, claimant 
slipped and injured his left knee. S A I F accepted responsi
bility for the injury and paid time loss benefits. Claimant 
testified that his right knee began to cause him pain within 
a day or two after the injury to the left knee, although his 
treating physician did not document any symptoms in the 
right knee until August, 1978. On July 1,1978, Multnomah 
County became a direct responsibility employer. On Jan
uary 17, 1979, S A I F denied responsibility for the right 
knee condition; the county denied responsibility on Jan
uary 23, 1979. 

The referee, relying on testimony by claimant's 
treating physician, an orthopedic surgeon, found "a direct 
causal connection" between the injury to the left knee and 
claimant's right knee problems. The treating physician, Dr. 
Eilers, had stated that two work-related factors caused the 
onset of symptoms in claimant's right knee. First, he said, 
the pain from the injury to the left knee caused claimant to 
shift more weight to the right knee, which was already 
weakened by degenerative arthritis; second, claimant's or
dinary position in the operation of the road grader, leaning 
on the right leg to look out and observe the blade, placed 
stress on the right knee. Dr. Pasquesi, a consulting physi
cian, agreed. He described claimant as a man with a pre
existing degenerative arthritic condition in the right knee, 
which was "undoubtedly aggravated" by the May, 1978, 
injury. 

The Workers' Compensation Board, citing Wellerv. 
Union Carbide Corporation, 288 Or 27,602 P2d 259 (1979), 
reversed the referee, finding that claimant had not shown 
that his "underlying condition was worsened b}- ids work' 
activity." 
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In view of the evidence we have cited, the Board's 
resort to V/eller is obscure. The V/eller test is the standard 
of proof relating to a claim for an occupational disease. In 
the case before us, however, claimant has not filed an 
occupational disease claim. S A I F and the employer were 
advised of claimant's problem with his right knee through 
the medical reports they received from claimant's treating 
physician relating to the May, 1978, injury to claimant's 
left knee and an injury to his left elbow suffered in another 
fall from his grader in September, 1978; no new claim was 
filed. Claimant's attorney, at the hearing before the refe
ree, said the treating doctor had never told claimant he had 
an occupational disease, and claimant testified he had 
never heard the words "occupational disease" before the 
day of the hearing. Following the hearing before the refer
ee, claimant's attorney wrote to the referee, stating that 
claimant was, by that letter, making an occupational dis
ease claim. Both carriers were allowed to respond. Before 
us, claimant maintains that he should prevail either on his 
claim that the right knee condition is "a part of the accept
ed industrial injury to the left knee" or on a claim for an 
occupational disease. 

As we view this case, the Board's application of an 
occupational disease/ Weller analysis was misplaced. It was 
the injury to his other knee which materially contributed to 
the symptomatology which is before us now; the testimony 
of claimant's treating physician clearly establishes that 
fact. Claimant is entitled to receive medical services for the 
right knee. See Smith v. Brooks-Scanlon, 54 Or App 730, 

P2d (1981); Wood v. SAIF, 30 Or App 1103,1108, 
569 F2d 648 (1977), rev den 282 Or 189 (1978). 

In view of our conclusion that the right knee condi
tion is to be treated as arising out of the compensable 
injury to the left knee, S A I F is the responsible carrier. See 
Eber v. Royal Globe, 54 Or App 840,; P2d (1981). 

The order of the Board is reversed and remanded 
with instructions to reinstate the referee's opinion. 

R O B E R T S , J . , dissenting. 

I dissent from the majority opinion because I do not 
agree that "the Board's resort to Weller is obscure." Slip 
opinion at 2. 
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Weller v. Union Carbide Corporation, 268 Or 27, 
29, 602 P2d 259 (1979), posed the following question: "Does 
a worker have a compensable claim where: (1) he has an 
underlying disease which is symptomatic; (2) his work 
results in a worsening of his symptoms not produced by a 
concomitant worsening of the underlying disease process; 
and (3) the worsening requires either medical services or 
results in disability or both?" The court then answered the 
question in the negative.1 

The Supreme Court allowed review of Weller 
"along with [three other cases] * * * to consider problems 
seemingly common to these cases of the effect of work 
activity and conditions on an underlying pathological con
dition in the worker's body." 288 Or at 29. My interpreta
tion of Weller is that where that "work activity and condi
tions" includes a job-related injury, and that injury affects 
an underlying pathological condition of the worker, the 
Weller test appropriately can be applied. One element of 

the test is proof by a preponderance of evidence that a 
worsening of the underlying disease has occurred. 288 Or 
at 35. Claimant here failed to prove that the underlying 
disease in his right knee has worsened as a result of the 
injury to his left knee. 

The degenerative arthritis in claimant's right knee 
was not caused by the injury to his left knee. What has 
occurred is an onset of symptoms. Claimant's brief admits 
that 

"As to whether the disease process was anatomically or 
physiologically worsened or merely made symptomatic by 
virtue of the traumatic injury, the best the treating doctor 
could do without surgery to examine the physiology of the 
knee was to say that the injury to the left knee was like 
throwing a match into a gas can." 

Cla imant states "the disability in the right knee was 
caused by the pathological change to the left knee." If 
Weller applies, this is not the proper analysis. The question 

is whether there has been a worsening of the underlying 
disease in the right knee caused by circumstances to which 
claimant is riot ordinarily exposed other than at work. 

1 Even though the claim here is one for medical services, not compensation, 
for the uninjured knee, that distinction does not make any difference. 
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Beau-dry v. Winchester Plywood Co., 255 Or 503, 489 P2d 25 
(1970). Claimant's treating physician testified: 

"* * * It's not a great accelerating of degenerative 
arthritis that occurs. What it is, is making an increase 
there that was minimally symptomatic. Not enough to 
come into the hospital or see a doctor, to making that 
symptomatic where he does rely and wants to rely on 
medication * * *. You're not going to see any change in his 
knee joints for a number of years, a lot more changes. It's a 
gradual thing, so it's not a great change, but it's a — it's 
the taking of that asymptomatic and making it symp
tomatic enough for me to have to do something about it. 

"Q. I don't want to belabor the point. My impression, 
if this man -1 don't know what his true history is - if he had 
been working for five years on this grader until September 
when he quits, then that five-year period produced some 
acceleration gradually of his knee conditions, both knees? 

"A. That's true. ': 

"Q. And we're talking the about [sic] right knee. We 
also have another factor of him compensating for his left 
knee after a slip and fall, putting a little more pressure on 
the right? 

"A. (nodding head). 
"Q. And it's the two of these conditions together, plus 

any other variables which are unknown, which produces 
his disability? 

"A. At the present time, yes. 
* * # * 

"Q. W'ould it be your opinion that sometime in the 
future he would need resurfacing of both knees? 

"A. If he had not had anything? 
"Q. No injuries. If he worked, but just as a result of 

the natural progression of this degenerative process. 
"A. There's no question about it. This man's going to 

end up having it, regardless of what he's done, job or no 
job, if he would have stopped ten years ago. * * * 

"sie sfc s)e sf( 

"A. I think he was—I think this whole thing just 
happened to get him at a time that he was getting close to 
this whole thing anyway. * * *. 

»<# # * * # » . 

As to causation, the physician was quite clear that 
both the work and the injury were only a part of the 
problem: 
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"A. I think any activities he's going to do — he has 
chronic, long-standing degenerative knee joint disease. 
Any activity he's going to do is going to bother him. It's 
going to aggravate him. That condition is stirred up, and I 
can't — I'm unable to separate, you know, how much of 
that is home, what percentage of it is work. It's all kind of 
the total thing. 

The other two medical opinions were that claim
ant's injury; precipitated symptoms in the right knee or 
aggravated the pre-existing condition of that knee. With
out more, the appearance of an increase in symptoms of an 
underlying disease is not in itself compensable. See Cooper 
v. SAIF, 54 Or App 659, 635 P2d 1067; Autwell v. Tri-Met, 
48 Or App 99, 615 P2d 1201, rev den 290 Or 211 (1880). 
Likewise, pain resulting in disability or requiring medical 
services, whether temporary or permanent, is compensable 
only if an underlying pathological change in the disease 
has been established. See Stupfel v. Edward Hines Lumber 
Co., 288 Or 39, 43, 602 P2d 264 (1979). 

I would affirm the decision of the board. 
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IN T H E COURT OF APPEALS OP T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Katherine Casteel, Claimant. 

C A S T E E L , 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(WCB Case No. 80-01021 
and 80-04530, CA A21441) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 26, 1981. 
Robert K. Udziela, Portland, argued the cause for peti

tioner. With him on the brief was Pozzi, Wilson, Atchison, 
Kahn & O'Leary, Portland. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund, Salem, argued the cause and filed the 

brief for respondent. 
Before Gillette, Presiding Judge, and Roberts and 

Young, Judges. • 
ROBERTS, J . 
Order modified to award 50 percent permanent partial 

disability. » 
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R O B E R T S , J . 
In this Workers' Compensation case the referee 

determined that claimant is permanently and totally dis
abled; the Board reversed, awarding 10 percent disability 
for a back condition. We modify the award. 

Claimant is a 66-year-old woman who has been 
employed principally as a restaurant worker, except for 
work as a shipyard pipe-welder during World War II. She 
suffered her first compensable injury in October, 1976, 
when she injured her back. She was hospitalized for a week 
and wore a back brace for a while. She returned to work in 
June, 1977. In June, 1978, she suffered a job-related frac
ture of her right hip. She attempted to return to work in 
June, 1979, but worked only as a "relief worker two days a 
week. She attempted to take a full-time job but was unable 
to continue after one week. Claimant has other health , 
problems, including diabetes and a heart condition, which 
are not job related. 

The referee stated in his opinion, 
"* * * I find that the last injury, the hip injury, is the 

final precipitating and material cause of her inability to 
work. The evidence is not clear that the back injury con
tinued to be a material contributing cause of the subse
quent deterioration in her back, and the denial of the 
aggravation claim should be approved. All pre-existing 
disability, whether or not industrially related, must of 
course be considered in evaluating the loss of earning 
capacity after the last industrial injury. * * *." 

The Board disagreed with the referee's decision, saying: 
"It is inexplicable to the Board how the Referee could 

have concluded that claimant was permanently and totally 
disabled from his findings that (1) claimant had not proven 
her back condition had worsened since the September 20, 
1977 Determination Order which awarded no permanent 
disability and (2) claimant had a normal functioning hip." 

As to the back condition, the referee found deterio
ration, but did not relate it to the initial back injury. The 
Board, on the other hand, found the medical evidence 
established an aggravation,1 which was the basis of the 10 

1 The Board said, 

"This evidence does not establish a compensable worsening of claimant's 
back condition. If there are more compression fractures now than there were 
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percent award. Because we agree with the Board that there 
was an aggravation cf the back condition, we affirm-that 
decision, but we believe the award should have been great
er. 

The treating doctor's report, dated March, 1979, 
indicates that claimant must use a "quad cane" to get 
around, that her back symptoms are frequently very 
troublesome and limit her mobility and that, in spite of an 
excellent recovery from the hip surgery, "she is still con
siderably disabled from her back symptoms and probably 
will need to engage in a sedentary occupation from now 
on." In February, 1980, the same doctor wrote that "[s]he 
seems to have deteriorated considerably over the past two 
years, and I think she is no longer fit for employment at 
this stage. "(Emphasis supplied). We interpret this to mean 
that, while claimant's condition had deteriorated, it was 
not impossible that it might improve so that she could 
again become regularly employed. This doctor noted, for 
instance, that claimant had become obese but declined to 
indicate if this fact affected her back problem. We conclude 
that the medical evidence does not establish permanent 
total disability.2 

Claimant is correct in arguing that ORS 656.206(1) 
(a),3 which defines "permanent total disability," includes 

in 1976, nothing in the evidence documents any connection with the 1976 
injury or any other connection with claimant's work. Claimant's generalized 
osteoporotic change is, so far as we can tell from this record, merely natural 
degeneration consistent with claimant's age and not connected with her work 
or 1976 back injury. 

"There is one other item of evidence that does lend some support to 
claimant's aggravation claim. Dr. Duffs May 1,1978 report compared 1976 x-
rays: The fracture of L - l has changed over the period between the two films, 
and there is about 50 percent loss of height now as compared with 20 percent 
previously * * *. [The] compression fracture of L - l * * * seems to be 
progressively settling, and it is probably responsible for her pain.' This 
medical evidence, albeit cryptic, combined with claimant's testimony about 
her subjective difficulties, does lead us to the conclusion that claimant has 
established a compensable worsening of her back condition." 
2 Claimant's original treating physician, who retired in 1979 and referred her 

to Dr. Duff, had found her "totally and permanently disabled so far as working at 
her regular occupation as cook is concerned." (Emphasis supplied.) 

3 ORS 656.206(l)(a) provides: 

'"Permanent total disability' means the loss, including preexisting dis
ability, of use or function of any scheduled or unscheduled portion of the body 
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pre-existing disabilities. Hill v. SAIF, 38 Or App 13, 588 
P2d 1287 (1979); Lohr v. SAIF, 48 Or App 979,618 P2d 468 
(1980). However, even adding claimant's other physical 
problems into the calculation with the compensable injury, 
ho finding of permanent total disability results. Claimant's 
own testimony fails to demonstrate that the non-job-
related ailments contribute to her inability to be em
ployed.4 

The remaining question is the determination of an 
appropriate award. The extent of permanent partial dis
ability is measured by the loss of earning capacity due to 
the compensable injury, taking into account age, education, 
training, skills and work experience. ORS 656.214(5); 
Smith v. SAIF, hi Or App 833, 836, 617 P2d 495 (1981); 

which permanently incapacitates the worker from regularly performing work 
at a gainful arid suitable occupation. As used in this section, a suitable 
occupation is one which the worker has the ability and the training or 
experience to perform, or an occupation which he is able to perform after 
rehabilitation." 
4 Claimant's pertinent testimony follows: 

"Q You said you had surgery for your eye condition in '78. As near as you 
can recall, was it before or after your hip surgery? 

"A It was before. 

"Q Okay. 

"A I had laser surgery. 

"Q All right. Has that stabilized your eye condition? 

"A It apparently has, because they told me, at the time, that I — if it 
didn't work, I'd be totally blind in a few weeks time, and I can still see. 

"Q have you had to have your prescription changed for your glasses? 

\ "A Oh, yes. 

"Q You're still able to see all right with the glasses? 

"A Yes. 

"Q AH right. And you haven't been hospitalized for the diabetic condi
tion, say, for the last three years or so? 

"A I've never been hospitalized for it. 

"Q And you haven't been hospitalized because of the heart problems in 
that same period of time? 

— A No. 

"Q Do you take anything for the heart problem? 

"A Oh, yes. I have one pill I have to take once a day and one I take twice a 
day." 
Cite as 55 Or App 474 (1981) 479 

Harris v. SAIF, 55 Or App 158, P2d _ _ (December 
14, 1981.) The evidence indicates claimant is more than 10 
percent disabled; however, it does not persuade us that 
claimant is permanently and totally disabled. We conclude 
an award of 50 percent unscheduled partial disability is 
appropriate under the circumstances. 

The order of the Board is modified to award 50 
percent permanent partial disability. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation 
of Geraldine Moore, Claimant. 

MOORE, 
Petitioner, 

v. 
COMMODORE CORP., et al, 

Respondents. 
(WCB. Nos. 79-11,081, 80-221, CA A20410) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted August 17, 1981. 
Alice Goldstein, Portland, argued the cause for peti

tioner. With her on the brief was Welch, Bruun & Green, 
Portland. 

Samuel R. Blair, Salem, argued the cause for respondent 
Truckers Insurance Co. With him on the brief was Blair & 
McDonald. 

Ridgway K. Foley, Jr., Portland, argued the cause for 
respondent Insurance Company of North America. With 
him on the brief was Schwabe, Williamson, Wyatt, Moore 
& Roberts, Portland. 

No appearance by respondent Commodore Corp. 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judges. 

VAN HOOMISSEN, J . 
Reversed and remanded for a determination of the ex

tent of claimant's disability, and award of interim compen
sation, penalties and attorney fees. 
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V A N HOOMISSEN, J . 
Claimant appeals an order of the Workers' Com

pensation Board (Board) affirming the referee's order 
which affirmed the denials issued by Truckers Insurance 
Company (Truckers) and Insurance Company of North 
America (INA) and affirmed the determination order of 
January 17, 1979, whereby claimant was awarded 7.5 de
grees for 15% permanent partial disability compensation 
for loss of use of her right forearm. Claimant contends she 
has suffered either an aggravation arising from her right 
forearm injury or a new injury to her right shoulder, that 
the award is inadequate and should include the shoulder 
condition, and that she is entitled to interim compensation, 
penalties and attorney fees. 

In February, 1977, Commodore Corporation em
ployed claimant in a job requiring use of a powered staple 
gun and heavy, repetitive lifting. In April, 1978, she filed a 
claim form complaining of "Sharp continual pain and ach
ing in right elbow, wrist and if use arm it aggravates right 
shoulder," and that month she was treated for medial 
epicondylitis of the right arm, which Dr. Wimmer "felt to 
be work related." 

In May, 1978, Dr. Fleshman, an orthopedist, per
formed a carpal tunnel release on claimant's right foreaitn. 
After she complained of pain in her shoulder, Dr. Fleshman 
advised her that the carpal tunnel release should help the 
shoulder. 

Claimant returned to work in August, 1978, but 
continued to experience pain and swelling in the right 
shoulder. In October, 19.78, she went back to Dr. Fleshman, 
still complaining of pain in her right shoulder, which he 
diagnosed as acute tendonitis. In December, 1978, Dr. 
Fleshman conducted a closing examination and found that 
her condition had returned to normal status. That same 
month she was transferred to a new position demanding 
repetitive overhead stapling and heavy lifting. In January, 
1979, a determination order was issued awarding her com
pensation equal to 7.5 degrees for 5% loss of the right 
forearm. 

On July 1, 1979, Commodore Corporation changed 
insurance carriers from Truckers to INA. 
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tunnel surgery, while claimant continued to experience 
some pain in her wrist and arm, her primary problem 
became increasing pain in her shoulder. When she returned 
to work in August, 1978, she had to take aspirin daily to 
endure the shoulder pain. In October, 1978, when she 
returned to Dr. Fleshman, he noted: 

"Claimant comes at the time we expected to do her 
closing exam, but in the interim, she has been sparing the 
arm, because of an acute tendonitis of the same shoulder. 

Later, Dr. Fleshman concluded: 
"Thus, you see, that on 10-23-78, we did in fact record 

an attack of acute tendonitis of the right shoulder which 
she felt was occasioned by the door hanging occupation. 

"She was not again seen for the shoulder until 10-23-79, 
but that was on referral from Dr. Wimmer, with a history 
of 3-4 weeks of difficulty. It would seem then, that INA's 
contention is correct, that the shoulder problem did appear 
during the autumn months of 1978." 

In January, 1980, Dr. Fleshman reported that claimant had 
complained of recurrent shoulder pain in October and 
November, 1979, "* * * 13 months after she first complain
ed of shoulder pain," and the record shows that she had 
complained to her doctors about her shoulder since April, 
1978. 

The second issue is whether claimant's condition is 
an aggravation of her earlier injury or a new injury. We 
conclude that claimant's 1979 shoulder condition was a 
compensable aggravation of her April, 1978, condition1 and 
remand to the Board to determine the extent of claimant's 
disability. • 

Claimant next contends that she is entitled to 
interim compensation because Truckers untimely denied 
the claim. In an aggravation claim the insurer has the duty 

1 The referee also denied the claim because "pain is not an injury or condi
tion." Although that is literally correct, the disabling effect of pain may be 
considered in determining the effect of any injury. Walker v. Compensation 
Department, 248 Or 195, 196, 432 P2d 101S (1967); Wilson u. State Ind. Acc. 
Comm. 189 Or 114, 124, 219 P2d 138 (1950). Here, the pain syndrome is 
compensable. The medical reports variously diagnose her condition as tendonitis, 
biceps long head proximal tendon synovitis, and nerve lesion. Even though there 
is no precise anatomic diagnosis, the medical reports clearly establish an injury. 
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to pay interim compensation "* * * no later than the 14th 
day after * * * notice or knowledge of medically verified 
inability to work resulting from the worsened condition." 
ORS 656.272(6). In Silsby v. SAIF, 39 Or App 555, 563, 592 
P2d 1074 (1979), we held, that verification need go no 
further than to state that a worsened condition exists 
arising out of the original injury or disease. The issue is 
whether the letters Dr. Fleshman sent to Truckers con
stituted medical verification of claimant's worsened condi
tion. 

In his January, 1980, letter, Dr. Fleshman re
viewed claimant's medical history, including the carpal 
tunnel release and her later problems with her right arm 
and shoulder. He also noted "* * * that on 10-23-78, we did 
in fact record an attack of acute tendonitis of the right 
shoulder which she felt was occasioned by the door hanging 
occupation." He also stated that she was then unable to 
work, although he expected she would recover. This letter 
constituted sufficient verification of claimant's condition, 
because it gave Truckers notice that the present shoulder 
problems first occurred while Truckers was still on the 
risk. 

Claimant also contends she is entitled to penalties 
and attorney fees, because Truckers did not accept or deny 
her claim within 60 days of her employer receiving notice 
of her claim. ORS 656.262(5). Claimant filed a claim form 
with her employer on November 13, 1979. Truckers did not 
deny her claim until March, 1980. The referee found that 
the aggravation claim was not "perfected" until March 14, 
1980, when claimant's attorney sent Truckers a letter re
questing that the claim be reopened on the basis of aggra
vation. 

The statute governing compensation for aggrava
tion claims provides: 

"(2) To obtain additional medical services or disability 
compensation, the injured worker must file a claim for 

. aggravation with the State Accident insurance Fund Cor
poration or the direct responsibility employer. * * *" ORS 
656.273(2). 

Here, claimant satisfied her statutory duty by filing the 
claim with her employer. After the claim was filed, the 
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duty shifted to her employer to notify its carriers who 
might be liable on the claim or incur the penalties man
dated by ORS 658.262(8).2 The policy underlying the pen
alty provisions is to insure that claims are promptly re
solved. Hewes v. SAIF, 36 Or App 91, 96, 583 P2d 576 
(1978); see Silsby v. SAIF, supra, 39 Or App at 562. Here, 
more than 60 days elapsed after claimant had filed her 
claim. Therefore, claimant is entitled to penalties and 
attorney fees. 

Reversed and remanded for a determination of the 
extent of claimant's disability, and for award of interim 
compensation, penalties and attorney fees. 

2 ORS 656.262(8) provides: 

"If the fund or direct responsibility employer or its insurer unreasonably 
delays or unreasonably refuses to pay compensation, or unreasonably delays 
acceptance or denial of a claim, the fund or direct responsiblity employer shall 
be liabie for an additional amount up to 25 percent of the amounts then due 
plus any attorney fees which may be assessed under ORS 656.382." 
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation 
of Lance P. Reynolds, Claimant. 
RENOLDS-CROFT, INC., et a!, 

Petitioners, 
v. 

B I L L MORRISON COMPANY, et al, 
Respondents. 

(WCB No. 79-3058-E, CA A20453) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted August 17, 1981. 
Mildred J . Carmack, Portland, argued the cause for 

petitioners. With her on the brief were Ridgway K. Foley, 
Jr . , Delbert J . Brenneman, and Schwabe, Williamson, 
Wyatt, Moore & Roberts, Portland. 

Darrell E . Bewley, Appellate Counsel for State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondents State Accident Insurance 
Fund and Bill Morrison Company. 

Burton J . Fallgren, Portland, waived appearance for 
respondent Lance P. Reynolds. 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judges. 

VAN HOOMISSEN, J . 
Reversed and remanded with instructions to vacate the 

order and to dismiss. 
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V A N HOOMISSEN, J . ( 

This case concerns the jurisdiction of the Workers' 
Compensation Board to settle a dispute between two car
riers, Royal Globe Insurance Company (Royal) and SAIF. 
Royal seeks judicial review of an order of the Board which 
requires Royal to reimburse SAIF for an overpayment of 
benefits made by SAIF to claimant Reynolds, an employe of 
Royal's insured, Renolds-Croft, Inc. 

Reynolds suffered a wrist fracture in 1973 while 
employed at Renolds-Croft. Royal accepted the claim and 
processed it until closure in 1975. Reynolds suffered 
another injury to the same wrist in 1976, which was diag
nosed as a carpal tunnel syndrome. At that time he was 
employed by Bill Morrison Co., which was insured by SAIF. 
Reynolds filed a claim with Bill Morrison Co. and an 
aggravation claim with Renolds-Croft. Royal denied the 
aggravation claim on the ground that Reynolds' problem 
resulted from a new injury. Reynolds did not appeal that 
denial. SAIF accepted the claim and began temporary total 
disability payments. 

In 1977, Reynolds began to suffer from degenera
tive arthritis, requiring surgery in 1978. The arthritis 
related to the 1973 injury, and Royal reopened his 1973 
claim and made temporary total disability payments from 
September 7 to 22, 1978. . 

Reynolds' carpal tunnel syndrome became medi
cally stationary in July, 1977. However, because of confus
ing and contradictory reports from Reynolds' physician, 
due perhaps to his failure to distinguish between separate 
injuries to the same wrist, SAIF continued to make tempo
rary total disability payments until September, 1978, re
sulting in a claimed overpayment of $6,583.91.1 

Its attempt to obtain voluntary reimbursement 
from Royal being unsuccessful, SAIF asked for a hearing. 
Royal filed a special appearance, contending that the Board 

1 After discovering the overpayment, SAIF withheld a $525 permanent par
tial disability payment from Reynolds, offsetting this amount against the over
payment. Royal contends that this makes SAIF and Reynolds adverse parties and 
prevents SAIF from purporting to represent Reynolds to obtain Board jurisdic
tion. Because of our disposition of the case, we do not reach this contention. 
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lacked jurisdiction. The, referee found that he had jurisdic
tion and ordered Royal to reimburse SAIF; he later vacated 
that order on the ground that he lacked jurisdiction. On 
review, the Board reversed, holding it had jurisdiction, and 
ordered Royal to reimburse SAIF. Royal then petitioned 
this court for review. 

Royal relies upon ORS 656.704(2), which provides: 
"For the purpose of determining the respective authori

ty of the director and the board to conduct hearings, 
investigations and other proceedings under ORS 656.001 
to 656.794, and for determining the procedure for the 
conduct and review thereof, matters concerning a claim 
under ORS 656.001 to 656.794 are those matters in which a 
worker's right to receive compensation, or the amount 
thereof, are directly in issue. * * *" 

In SAJFv. Broadway Cab, 52 Or App 689, 629 P2d 829, rev 
den 291 Or 662 (1981), we found that ORS 656.704(2), when 
read in conjunction with ORS 656.708(3)2 (responsibilities 
of the Hearings Division), divests referees and the Board of 
jurisdiction over any case except one in which a worker's 
right to receive compensation, or the amount thereof, is 
directly in issue. Here, Reynolds' right to receive compensa
tion is not in issue.3 The issue here is whether the Board 
has jurisdiction to resolve a dispute between carriers. 

SAIF relies upon ORS 656.307(1), which provides 
in part: 

"Where there is an issue regarding: 

"(c) Responsibility between two or more employers or 
their insurers involving payment of compensation for two 
or more accidental injuries; * * * 

2 ORS 656.708(3) provides: 

"The Hearings Division is continued "within the board. The division has 
the responsibility for providing an impartial forum for deciding all cases, 
disputes and controversies arising under ORS 654.001 to 654.295, all cases, 
disputes and controversies regarding matters concerning a claim under ORS 
656.001 to 656.794, and for conducting such other hearings and proceedings 
as may be prescribed by law." 
3 With two exceptions not involved here. See SAIF v. Broadway Cab Co., 52 Or 

App 689, 693, 629 P2d 829. rev den 291 Or 622 (1S81). 
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"the director shall, by order, designate who shall pny 
the claim, if the claim is otherwise compensable. * v * 
When a determination of the responsible paying party has 
been made, the director shall direct any necessary mone
tary adjustment between the parties involved. * * *" 

Oregon law formerly vested jurisdiction in the Board to 
make such determinations. However, that authority was 
transferred to the Director of the Worker's Compensation 
Department in 1977. Oregon Laws 1977, ch 804, § 54.4 

S A I F attempts to avoid the express terms of ORS 
656.704(2), supra, by contending that this court has indi
cated that the Director and the Boai-d share jurisdiction. 
Neither case cited by SAIF supports this proposition. 
Oremus v. Oregonian Pub. Co., 3 Or App 92, 470 P2d 162, 
rev den (1970), was decided before jurisdiction was trans
ferred to the director, and in Bell v. Hartman, 44 Or App 
21, 604 P2d 1273, rev'd 289 Or 447, 615 P2d 314 (1980), 
compensation was directly in issue. 

We hold that the Board has no jurisdiction over the 
subject matter of the dispute between the carriers. 

Reversed and remanded with instructions to vacate 
the order and to dismiss. 

4 The division of authority between the Board and the Director is made 
explicit by statute. ORS 656.704(2); ORS 656.726: The Director has the power to 
prescribe procedural rules and to conduct hearings, investigations and other 
proceedings pursuant to ORS 654.001 to 654.295 and ORS 656.001 to 656.794 
regarding all matters other than those specifically assigned to the Board or the 
Hearings Division. ORS 656.726(3)(g); see also, ORS 656.708(5). 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Robert Gygi, Claimant. 

STATE ACCIDENT INSURANCE FUND 
CORPORATION, 

Petitioner, 
v. 

GYGI, 
Respondent. 

(No. 79-9683, CA 19945) 
Judicial Review from Workers Compensation Board. 
Argued and submitted July 24, 1981. 
Darrell E . Bewley, Appellate Counsel, State Accident 

Insurance Fund Corporation, Salem, argued the cause for 
petitioner. With him on the brief were K. R. Maloney, 
General Counsel, and James A. Blevins, Chief Trial Coun
sel, State Accident Insurance Fund Corporation, Salem. 

Robert K. Udziela, Portland, argued the cause for 
respondent. With him on the brief was Pozzi, Wilson, Atchi
son, Kahn & O'Leary, Portland. 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judges. 

RICHARDSON, P.J. 
Affirmed. 
THORNTON, J . , dissenting opinion. 
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RICHARDSON, P . J . 
The State Accident Insurance Fund appeals from 

the order of the Workers' Compensation Board which af-
" firmed the hearing referee's decision that claimant's men

tal illness is a compensable occupational disease. SAIF 
contends the Board erred in determining that claimant's 
psychiatric disability was caused or aggravated by on-the-
job stress. ORS 656.802(l)(a). We review de novo, ORS 
656.298(6), and affirm. 

Claimant has been a self-employed1 attorney since 
his graduation from law school in 1960. He specialized in 
business and corporation law, and in the late 1960's he 
became involved in arranging public stock offerings for 
corporations. Following the decline of the stock market in 
1969, several of the corporations claimant represented be
gan to founder. In 1970 he was named defendant in a class 
action brought on behalf of shareholders of one of those 
corporations. The complaint sought several million dollars 
in damages, far in excess of claimant's malpractice insur
ance coverage. In 1972, after a partial trial, claimant was 
found to be liable.2 The case was finally settled late in 1974. 
Claimant was named defendant in at least three other 
similar shareholder suits in the period from 1970 to 1976. 
After claimant's liability was established in the first class 
action, the Oregon State Bar brought a disciplinary pro
ceeding against him early in 1974. In November, 1975, the 
Supreme Court dismissed the proceeding.3 During the time 
of these actions against him, claimant suffered a con
siderable loss of professional respect. This, plus adverse 
media publicity and the large amount of time spent work
ing on his own defense and on attempts to salvage the 
corporations, led to loss of income and a decrease in new 
clients. 

In November or December of 1973, claimant began 
to drink alcohol excessively and to abuse over-the-counter 
and prescription tranquilizers and anti-depressants. As 
claimant explained: 

1 Claimant is covered as a "subject worker" by SAIF under ORS 656.128. 
2 Blakely v. Lisac, 357 F Supp 255- (D Or 1972). 
9 Inn Robert Neil Gygi, 273 Or 443, 541 P2d 1392 (1975). 

-319-



Cite as 55 Or App 570 (1982) 573 

"* * * I began to feel guilty about what had happened to 
these corporations and to the shareholders' losses. I felt 
since I had a particular gift for getting those companies 
public, I bore a large responsibility for saving them. In 
most cases, I wasn't able to do it; and the stress of the 
lawsuits and the affect on my reputation, they just all 
combined and made me feel very guilty about myself and 
the way to avoid feeling guilty was to drink." 

From January, 1975, through March, 1979, claimant was 
hospitalized on a number of occasions and treated for acute 
depression, alcohol abuse and attempted suicide. 

Claimant filed a claim for compensation for 
depression and alcoholism. The referee concluded that 
claimant's condition was the cumulative result of employ
ment-related stress and therefore was compensable under 
ORS 656.802(l)(a). The Board affirmed, and SAIF appeals. 

SAIF contends that claimant abuses alcohol in 
reaction to stress from any source and reacts the same way 
to employment-related stress and stress from off-the-job 
conditions. Thus, SAIF argues, claimant failed to prove 
that his condition arose from circumstances "to which an 
employe is not ordinarily subjected or exposed other than 
during a period of regular actual employment." ORS 
656.802(l)(a). 

In James v. SAIF, 290 Or 343, 624 P2d 565 (1981), 
the court held that a claimant seeking compensation for an 
occupational disease must show not only that the condition 
arose within the scope of employment, but must also estab
lish that the condition "was caused by circumstances 'to 
which an employe is not ordinarily subjected or exposed 
other than during a period of regular actual employment.' 
ORS 656.802 (l)(a)." 290 Or at 348. The court noted that 
the condition need not be causedby on-the-job factors, but 
rather that "the cause of the disease, aggravation or exacer
bation of the disease must be one which is ordinarily 
encountered only on the job." 290 Or at 350. (Emphasis 
added.) See Weller v. Union Carbide, 288 Or 27, 602 P2d 
259 (1979); Beaudry v. Winchester Plywood Co., 255 Or 503, 
469 P2d 25 (1970). The court laid out a test for making this 
determination: 

«* * * If this off-the-job condition or exposure is a 
condition substantially the same as that on the job when 
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viewed as a cause of the particular kind of disease claimed 
as an 'occupational disease,' it precludes the claim under 
QRS 656.802(l)(a). * * *" 290 Or at 350 (emphasis ori
ginal). 

We do not interpret the Supreme Court's test to require 
that the at-work conditions be the sole cause of disability. 
In Beaudry v. Winchester Plywood Co., supra, the court 
held that aggravation of the claimant's preexisting bursitis 
condition was compensable as an occupational disease. The 
claimant's work activities required him to stand for eight 
hours on a vibrating platform which the medical evidence 
described as the "most traumatizing activity" relating to 
his disability. Compensation was allowed, even though the 
evidence indicated the claimant's bursitis was aggravated 
by nonwork activities of standing, walking and climbing 
stairs. Beaudry was cited with approval in James v. SAIF, 
supra. 

We conclude that ORS 656.802(l)(a) does not re
quire that the occupational disease be caused or aggravated 
solely by the work conditions. If the at-work conditions, 
when compared to the nonemployment exposure, are the 
major contributing cause of the disability, then compensa
tion is warranted. 

The psychiatrists who examined claimant essen
tially agree in their diagnoses: chronic, severe or psychotic 
depression or depressive neurosis, complicated by chronic 
alcoholism. They were not unanimous, however, in their 
identification of the source of claimant's problems. 

Dr. McCulloch, claimant's treating psychiatrist 
from the first hospitalization in 1975 until September, 
1978, reported: "Mr. Gygi has suffered chronic and severe 
depression and alcoholism which was aggravated by the 
nature of his work and the extensive disciplinary proceed
ings against him." A second physician, Dr. Atkinson, 
treated claimant during his five-month hospitalization in 
1978-79. He stated: "I agree that both illnesses diagnosed 
above [i.e., psychotic depression and chronic alcoholism] 
are in part the result of employment-related stress. Work 
severely aggravated patient's proneness to mental illness." 
Dr. Atkinson also stated: "Given the long, complicated 
history, it is nearly impossible to accurately determine the 
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proportion of illness caused by job-related stress. It was a 
substantial factor." 

At SAIF's request, claimant was examined by 
three psychiatrists. Dr. Quan, who examined claimant Sep
tember 7, 1979, reported: 

"On the basis of what Mr. Gygi reports to me, he 
provides a sequence of events which strongly supports his 
contention that his depression and alcohol abuse followed 
reverses that related to his practice of law. * * * That his 
personality could be regarded as vulnerable to situational 
stresses, especially of the magnitude that he encountered 
seems also clear. 

•<**** * 
"Without other, possibly more objective, data, Mr. Gy-

gi's reported history seems reasonable and on that basis, it 
would appear that his mental condition has been ag
gravated by the stress of his work." 

Dr. Colbach examined claimant on October 1,1979. 
He reported: 

"This man gives a history of long standing personality 
defects. He apparently has always been an insecure, anx
ious, somewhat passive dependent personality whose high 
intelligence helped get him through life. Twenty years ago 
he was taking antidepressant medication, however, and in 
1966 he had his first indications of an alcohol problem. 

"Still he was able to make it in life. His real downfall 
began in the 1970's due to problems in his law practice 
here in Portland. These problems have apparently exacer
bated his preexisting personality defects, leading to an 
increased reliance on alcohol, drug abuse and recurring 
depressions, at least one of which was psychotic in nature. 

"My diagnoses would essentially be the same as those of 
Dr. Quan. * * * 

«* * * * * 
'This has to be seen as one of those borderline cases. 

Obviously this man has long standing personality prob
lems. Because of these problems he ran his law practice in 
a rather erratic manner and directed his practice into a 
very risky area. He involved himself in some marginal 
situations which backfired on him, leading to his further 
mental deterioration. When the practice fell apart, he fell 
apart. So the stresses of his practice did contribute to many 
of his current difficulties. It is just about impossible for me 
to say how much responsibility for this SAIF should 
assume." 
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Finally, Dr. Parvaresh examined claimant on Octo
ber 17, 1979. He identified three etiological factors for 
claimant's "psychiatric problem": (1) the excessive drink
ing stemming from his marriage difficulties in 1966-67; (2) 
claimant's upbringing - the "push for achievement without 
reward"; and (3) "what he went through between 1970 and 
1975" - the stress of the lawsuits and the disciplinary 
proceedings. Referring to this third factor, Dr. Parvaresh 
stated: 

"* * * On face value, this may indicate added stress 
which might very well have aggravated a pre-existing 
condition. On the other hand, on closer scrutiny one finds 
that he began to create problems for himself within his 
practice by making bad decisions and giving poor advice 
because of his underlying psychiatric problems which had 
pre-existed the subsequent stresses on the job. That is to 
say, had he not made poor professional decisions because of 
his underlying psychiatric problem, he probably would not 
have had the lawsuit and disciplinary action against him 
and therefore there would not have been the stresses that 
he believes aggravated his psychiatric condition. I do not 
know whether a psychiatrist can adequately answer this, 
this is a question of social policy, that is how far the State 
Accident Insurance Fund would go to cover an employee. 
As I understand the present policy indicates what happens 
on the job materially contributed to the workman's injury 
and if I am interpretting this correctly, then Mr. Gygi's 
problem appears to me not job related." 

Dr. Parvaresh clarified this statement in a deposi
tion made part of the record before the referee. He ex
plained that claimant's situation differed from the case of a 
mediocre lawyer who is working over his head. In the latter 
case, on-the-job stress obviously would be the cause of 
psychiatric problems. On the other hand, claimant was 
extremely intelligent and competent, and he was doing a 
job he was capable of handling. Claimant's problem was his 
own creation, the result of his preexisting neurosis arid 
predilection for alcohol. Job stress, then, the doctor said, 
was not the cause of claimant's problem.4 

* The relevant portion of Dr. Parvaresh's deposition states: 

"Q Doctor, we have a fairly unique individual here, in that — I don't 
believe there's any qeustion that he was extremely intelligent, well-respected, 
foremost in his field, and then these sort of problems developed. Suppose, 
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We conclude that claimant's condition was ag
gravated by stress that he was subjected to while on the job. 
Certainly he was highly susceptible to depression and al
coholism resulting from stress in many situations in his 
life. Nonetheless, when viewed as a cause of his disability, 
the stress he faced while on the job was of greater intensity 
and was not substantially the same as the stress faced off 
the job. James v. SAIF, supra, 290 Or at 350. In short, the 
work-related stress was the major contributing cause of 
claimant's disability. 

Claimant's treating psychiatrists both state that 
on-the-job stress aggravated his preexisting mental health 

Doctor, we had an individual who was of a mediocre nature in law school and 
in performance and was put into this position of responsibility. Would your 
opinion change as to the course of the materiality of the pressure, the job 
stress? 

"A Yes. 

"Q Would you explain that a little bit, please? 

"A For the sake of understanding, I believe Mr. Gygi, when he started his 
law practice, because he was knowledgeable, he had good educational back
ground, he was quite sharp and smart, he really didn't have any problem 
dealing with what the job required of him. But this was his own psychological 
problem that created secondary problem for him, so he runs into problem. 

"On the other hand, if, say, Mr. Gygi was not really so sharp, and he was 
not so up to date on the type of work he did, yet he joined thi; law firm that 
suddenly placed him into a position where he had to do things that were well 
above, well over his head, and yet he couldn't afford really to come forwaid 
and say, 'I can't do this,' because this was a good job that was given to him. At 
that point, yos, the job would materially contribute to the problem. In other 
words, the person who was functioning within his own limitation had no 
problem before, that suddenly he gets in a job that is way over his head, then 
he's going to begin to worry about his competency, whether or not he's doing a 
good job, he's going to very anxious because he's dealing with issues that he's 
not too well versed on. 

"Q You are talking about the hypothetical mediocre person? 

"A Yes. So in that response, you don't really have much problem as a 
psychiatrist to understand why he got upset, because suddenly he was faced 
with something he was not really trained to handle, and he was hot competent 
to deal with; 

"Q But in this case, what is the difference? 

"A The difference really is that Mr. Gygi is a very — at least at the time 
was extremely smart, sharp, trained, he was respected, so he really didn't 
have any problem dealing with what his job required of him. And had he not 
had the psychological problem in the form of neuroses and alcoholism, he 
would not have had problems; he would have continued to be successful in 
what he did, so these two are quite different issues." 
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problem. The three examining psj'chiatrists agree in their 
diagnoses and, except for Dr. Parvaresh, agree that on-the-
job stress substantially aggravated his condition. While Dr. 
Parvaresh does not concur, it appears that he is making a 
judgment of social policy, not a medical judgment. Al
though claimant, being self-employed, may have been the 
author of his own downfall, his condition arose because of 
his response to the demands of his law practice. 

Affirmed. 
THORNTON, J . , dissenting. 

My review of this record convinces me that claim
ant has not established by a preponderance of the evidence 
that his alcoholism and physical and mental breakdown 
constituted a compensable occupational disease arising out 
of and in the course and scope of his employment. Contrary 
to the view of the evidence taken by the majority, the 
evidence persuades me that claimant's condition did not 
result from on-the-job stress. 

Unlike the claimants in James v. SAIF, 290 Or 
343, 624 P2d 565 (1981), and Paresi v. SAIF, 290 Or 365, 
624 P2d 572 (1981), which the majority relies upon, this 
claimant for the most part created his own problems and 
his own stresses. There have been a number of similar 
cases involving claimed on-the-job stress. In each case wo 
concluded after a de novo review of the record that the 
claimant had not established by a preponderance of the 
evidence an occupational disease (or industrial injury). 
These include the following: Friesen v. Gould Inc., 18 Or 
App 120, 523 P2d 1285 (1974), where a bookkeeper-clerical 
worker complained of work stress related to her immediate 
supervisor, which allegedly cause a nervous upset; Wil
liams v. SAIF, 36 Or App 211, 584 P2d 327, rev den 284 Or 
235 (1978), where an administrative official in the Bureau 
of Labor complained of work stress which allegedly pro
duced what amounted to an occupational disease. Another 
case involving in part claimed work stresses incident to the 
practice of law, and in which we also rejected a claim of 
work-connected disability, is Giovanini v. SAIF, 35 Or App 
352, 581 P2d 139 (1978). In Giovaninithis court affirmed 
without opinion a decision of the Workers' Compensation 
Board denying compensation where claimant had suffered 
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a myocardial infarction after an extended period cf heavy 
legal work which was followed by a violent family argu
ment after he had returned home in the evening. 

A claim of emotional stress was also involved in 
Robb v. Employment Div., 54 Or App 471, 635 P2d 392 
(1981), an unemployment compensation case. This court 
affirmed a decision of the EAB which held that claimant 
had failed to establish that her stress problems were of 
such gravity that she had no alternative but to resign her 
employment and denied her unemployment compensation 
claim. 

On the basis of the above authorities, in my view it 
would be an unwarranted expansion of workers compensa
tion to rule in the case at bar that claimant is presently 
suffering from a bona fide occupational disease and to 
charge these claim costs to the State Accident Insurance 
Fund. 

For the above reasons, I respectfully dissent. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Iona Mathews, Claimant. 

STATE ACCIDENT INSURANCE FUND 
CORPORATION, 

Petitioner, 
v. 

MATHEWS, 
Respondent. 

(WCB No. 80-06675, CA A21933) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted December 18, 1981. 
Darrell E . Bewley, Appellate Counsel, State Accident 

Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for petitioner. 

Peter W. McSwain, Eugene, argued the cause for 
respondent. On the brief were Evohl F . Malagon, and 
Malagon, Velure & Yates, Eugene. 

Before Buttler, Presiding Judge, and Joseph, Chief 
Judge,* and Warden, Judge. 

BUTTLER, P. J . 
Affirmed. 

* Joseph, C. J . , vice Warren, J . 
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E U T T L E R , P. J . 
State Accident Insurance Fund Corporation (SAIF) 

appeals from a determination by the Workers' Compensa
tion Board (Board) affirming the referee's order requiring 
SAIF to pay forthwith certain medical services expenses 
incurred by claimant. The question is whether an insurer 
may withhold payment for medical services expenses pend
ing disposition on appeal. The answer depends on whether 
ORS 656.313, as amended by Oregon Laws 1979, chapter 
673, section l , 1 applies to a case in which the compensable 
injury arose before the effective date of the amendment. 

Claimant sustained a compensable injury in July, 
1973. Sometime in 1979, claimant requested reopening of 
the claim in order to obtain payment for additional medical 

1 Oregon Laws 1979, chapter 673, section 1, which became effective October 3, 
1979, added sections (3) and (4) to ORS 656.313, which, as amended, reads as 
follows: 

"(1) Filing by an employer or the State Accident Insurance Fund Corpo
ration of a request for review or court appeal shall not stay payment of 
compensation to a claimant. 

"(2) If the board or court subsequently orders that compensation to the 
claimant should not have been allowed or should have been awarded in a 
lesser amount than awarded, the claimant shall not be obligated to repay any 
such compensation which was paid pending the review or appeal. 

"(3) If an insurer or self-insured employer denies the compensability of 
all or any portion of Sa claim submitted for medical services, the insurer or 
self-insured employer shall send notice of the denial to each provider of such 
medical services. After receiving notice of the denial, a medical service 
provider may submit bills for the disputed medical services to the provider of 
health insurance for the injured worker. The health insurance provider shall 
pay all such bills in accordance with the limits, terms and conditions of the' 
policy. If the injured worker has no health insurance, such bills may be 
submitted to the injured worker. A provider of disputed medical services shall 
make no further effort to collect disputed medical service bills from the 
injured worker until the issue of compensability of the medical services has 
been finally determined. When the compensability issue has been finally 
determined, the insurer or self-insured employer shall notify each affected 
medical service provider and each affected health insurance provider of the 
result* of tho determination. If the services are determined to be compensa
ble, each health insurance provider that has paid claims pursuant to this 
subsection has a right of action to recover the costs thereof from the insurer or 
self-insured employer. As used in this subsection, 'health insurance' has the 
meaning for that term provided in ORS 731.162. 

"(4) Notwithstanding ORS 656.005, for the purpose of this section, 'com
pensation' means benefits payable pursuant to the provisions of ORS 656.204 
to 656.20S, 656.210 and 656.214 and does not include the payment of medical 
services." 
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services. On November 19, 1979, SAIF, in its denial of the 
claim, refused to pay interim medical costs. By a referee's 
opinion and order on June 9, 1930, after a hearing, the 
claim was remanded to SAIF for reopening for payment of 
compensation for aggravation. SAIF appealed that decision 
to the Board. By stipulation of the parties, a new hearing 
was held on February 4, 1981, concerning SAIF's refusal to 
pay interim medical services expenses pending disposition 
on appeal. The referee held that the 1979 amendment, n 1, 
supra, had only prospective application to medical services 
for claims in which the compensable injury occurred after 
the effective date of the amendment. The Board affirmed. 

On appeal, SAIF first contends that because ORS 
656.313(1) speaks in terms of "compensation to the claim
ant," payments to medical services providers are not com
pensation within the meaning of the former rule. We indi
cated the contrary in Wisherd v. Paul Koch Volkswagen, 28 
Or App 513, 517-18, 559 P2d 1305, rev den, appeal dis
missed 434US 898, 98 S Ct 290, 54 L Ed 2d 185 (1977): 

«* * * The c i e a r intent of ORS 656.313 is to require the 
immediate payment of all compensation due by virtue of 
the order when the order is entered. Compensation, as 
defined by ORS 656.005(9), includes medical expenses of 
the type at issue here: 

" 'Compensation" includes all benefits, including medi
cal services, provided for a compensable injury * * *.'" 

SAIF also contends that the 1979 amendments 
affect only the remedy and not a substantive right afforded 
claimants and hence may properly be applied "retrospec
tively," i.e., to claims involving injuries sustained before 
the effective date of the amendment. That contention ig
nores the express language of ORS 656.202(2)2: 

"(2) Except as otherwise provided by law, payment of 
benefits for injuries or deaths under ORS 656.001 to 
656.794 shall be continued as authorized, and in the 
amounts provided for, by the law in force at the time the 
injury giving rise to the right to compensation occurred." 

We have held that the quoted statute requires that a 
survivor's rights to continuation of disability payments 
after the death of a worker, including the claimed right to 

2 Although ORS 656.202(2) was the linchpin of the referee's decision, SAIF 
failed to cite this statute in its brief on appeal. 
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redetermination of permanent partial disability, is govern
ed by the law in effect at the date of injury. Bradley v. 
SAIF, 38 Or App 559, 562, 590 P2d 784, rev am 287 Or 123 
(1979). In Bradley, we stated that the key factor in retroac
tive application questions is legislative intent, and we 
quoted the Supreme Court's statement in Joseph v. Lowery, 
261 Or 545, 548-49, 495 P2d 273 (1972): 

" '[T]his court has refused to give retroactive applica
tion to the provisions of statutes which affect the legal 
rights and obligations arising out of past actions. This is 
without respect to whether the change might be "procedur
al or remedial" or "substantive" in a strictly technical 
sense.'" 

See also, Held v. Product Manufacturing Company, 286 Or 
67, 71, 592 P2d 1005 (1979). In Bradley, we reasoned that 
application of the amended form of ORS 656.218, allowing 
survivors to obtain a redetermination of disability, would 
change the rights and obligations arising out of past trans
actions. We concluded that, in light of the express language 
of ORS 656.202(2), the general presumption against re
troactive application, and the absence of legislative history 
supporting retroactivity, the changes wrought by the 1973 
legislature applied prospectively only. 

Here, ORS 656.313 contains no language excepting 
it from the purview of ORS 656.202(2). At the time of 
claimant's injury, the law in force required medical serv
ices expenses to be paid pending disposition of the claim on 
appeal. Wisherd v. Paul Koch Volkswagen, supra. We hold 
that ORS 656.202(2) requires that that compensatory 
arrangement be continued in this case. We see no indica
tion, that the rule of ORS 656.202(2) was intended to be 
qualified by the amendment of ORS 656.313. 

Affirmed. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
GRABLE, 

Petitioner, 
v. 

WEYERHAEUSER COMPANY, 
Respondent. 

(CA 16671, SC 27174) 
Submitted on remand from the Oregon Supreme Court, 

July 28, 1981. 
Judicial Review from Workers' Compensation Board. 

Thomas A. Huntsberger, Springfield, argued the cause 
for petitioner. With him on the brief was Ackerman & 
DeWenter, Springfield. 

J . W. McCracken, Jr., Eugene, argued the cause and 
filed the brief for respondent. 

Before Gillette, Presiding Judge, and Roberts and 
Young, Judges. 

G I L L E T T E , P. J . 
Reversed and remanded with instructions to accept the 

claimant's claim for aggravation. 
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G I L L E T T E , P. J . 
This workers' compensation case is before us on 

remand from the Supreme Court. The issue is compensabil
ity. 

F A C T S AND P R O C E D U R A L H I S T O R Y 
Claimant had originally suffered a compensable 

injury to his back on February 21,1978, while lifting heavy 
blocks of wood. He subsequently returned to work on April 
3, 1978, and was released for full duty on May 8,1978. He 
continued regular employment until October 28, 1978, 
when he again injured his back while lifting a steel pipe 
onto his home's roof. It is agreed that this latter event was 
not connected with work. 

Claimant sought to have his February, 1978, claim 
reopened; his employer refused. After a hearing, the refer
ee, utilizing the "last injurious exposure" rule of Smith v. 
Ed's Pancake House, 27 Or App 361, 556 P2d 158 (1976), 
concluded that the claimant was not entitled to reopen. The 
Workers' Compensation Board affirmed the referee. On 
appeal, this court affirmed without opinion. Grable v. 
Weyerhaeuser Company, 47 Or App 1, 614 P2d 635 (1980). 

The Supreme Court granted review and reversed and re
manded the case to this court. Grable v. Weyerhaeuser 
Company, 291 Or 387, 631 P2d 768 (1981). 

S U P R E M E C O U R T A N A L Y S I S 
The Supreme Court's concern with this case lay in 

the referee's (and, by implication, the Board's and this 
court's) use of Smith v. Ed's Pancake House, supra, in 
analyzing the facts. Smith was a case involving successive 
injuries where both were work-related, and the issue was 
which of two insurance carriers would be responsible for 
the claimant's condition; by contrast, the present case is 
one in which only the first of the two injurious events was 
work-connected. The Supreme Court held that Smith was 
inapplicable. Grable v. Weyerhaeuser Company, supra, 291 
Or 401-402. 

The Supreme Court in Grable reviewed a number 
of cases decided by this court in which, unlike Smith, the 
second injury was off the job. The court found from these 
cases that we have stated the rule applicable to such 
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circumstances-in two different ways. The first, found in 
Lemons v. Compensation Department, 2 Or App 128, 467 
P2d 128 (1970), and Standley v. SAIF, 8 Or App 429, 495 
P2d 283 (1972), the court summarized as follows: 

"The rule to be drawn from Lemons and Standley is that 
where a worker suffers an on-the-job injury and thereafter 
the condition resulting from that injury is worsened by an 
off-the-job injury, the compensation insurance carrier will 
be required to afford workers' compensation benefits for 
the worsened condition if the worker shows that the on-the-
job injury is a material contributing cause of the worsened 
condition." Grable v. Weyerhaeuser Company, supra, 291 
Or at 393. (Emphasis supplied.) 

The second way was found by the court in our opinion in 
Christenson v. SAIF, 27 Or App 595, 599, 557 P2d 48 
(1976), where we said: 

" The rule generally applied in this kind of case is that 
once the work-connected character of an injury has been 
established, the subsequent progression of that condition 
remains compensable so long as the worsening is not shown 
to have been produced by an independent non-industrial 
cause. The issue in cases involving the range of compensa
ble consequences flowing from a primary injury is nearly 
exclusively the medical issue of casual connection between 
the primary injury and the subsequent medical complica
tions. 1 Larson, Workmen's Compensation Law 3-279, § 
13.11 (1972)."' Grable v. Weyerhaeuser Company, supra, 
291 Or at 397. (Emphasis supplied.) 

The Supreme Court, after reviewing these two 
different formulations of the appropriate analytical ap
proach, concluded that either was acceptable as a state
ment of the applicable law: 

"We believe that the compensability of a worsened 
condition following an off-the-job injury may be deter
mined equally as well under the rule stated and applied in 
Lemons and Standley as that stated by Professor Larson 
and paraphrased in Christensen. We conclude that if the 
claimant establishes that the compensable injury is a 
'material contributing cause' of his worsened condition, he 
has thereby necessarily established that the worsened con
dition is not the result of an 'independent intervening' non-
industrial cause. We hold that an employer is required to 
pay workers' compensation benefits for worsening of a 
worker's condition where the worsening is the result of 
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both a compensable on-the-jcb back injury and a subse
quent off-the-job injury to the same part of the body if the 
worker establishes that the on-the-job injury is a material 
contributing cause of the worsened condition." Grable v. 
Weyerhaeuser Company, supra, 291 Or at 400-401. 

A N A L Y S I S ON R E V I E W 1 

As noted, claimant first injured his low back on 
February 22,1978, while lifting oversize blocks from a chip 
conveyor. He saw Dr. Thomas, who diagnosed a severe 
sprain to the supporting structures of the thoracic spine 
and sacroiliac joint. Thomas released claimant for light 
work on April 3,1978, and for full time work at his regular 
job on May 8, 1978. Thomas believed claimant had a very 
small, "less than 5%," permanent impairment. 

After the pipe lifting incident, claimant saw a 
different doctor, Dr. Woodworth on October 20, 1978. 
Claimant was in acute distress from the lower back in
jury—bending over, flexed at the hips, was his only com
fortable position. Dr. Scofield first saw claimant on Novem
ber 9, 1978. His pain was still severe. After a number of 
examinations, she concluded that claimant had "perma
nent lumbosacral with weight bearing disability." Her 
diagnosis was "[a longstanding chronic injury to [an] in
herently weak and defective L-5 S-l motor unit." Dr. 
Scofield referred claimant to Dr. Fechtel, who generally 
concurred in the earlier diagnosis: "This patient is suffer
ing from residuals from multiple lumbo-sacral sprains im
posed upon a structurally deficient spine." 

On June 28,1979, in response to a specific question 
from claimant's counsel, Dr. Scofield wrote: 

"* * * As you know, I did not care for [claimant] during 
his February, 1978 injury and recuperation period. I have 
reviewed Dr. Thomas' reports. Since no x-rays were taken, 
he was unaware of the genetic structural defect to that 
area. The sharp pain experienced from lifting a heavy chip 
block * * * is in my opinion most likely due to a L5 SI disc 
protrusion. His congenital condition predisposes him to 

' The Supreme Court, in remanding, left to this court a determination of 
whether to remand this case to the Board or, exercising our de novo review 
function, to decide the case ourselves. We find the record adequate for review and 
see no reason to remand to the Board to take further evidence. 
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this type of injury and the February injury was a con
tributing factor to the second injury in October. The loca
tion and severity of the pain were identical. The February 
injury is based upon a congenital weakness predisposing 
the area to a disc type of injury. The suggested protrusion 
is related to subsequent injury as a protrusion can linger 
on for some time. 

"* * * The February injury did cause impairment that 
the October injury built upon, but I cannot rate disability 
for each separate injury. * * *" 

Dr. Scofield further explained, 
«* * *[Claimant] has had in his spine since his teenage 

years a deficiency in the normal bio-mechanical integrity 
of the spine, predisposing him to injury. * * * 

'The injury in February further damaged the area and 
set up conditions that made it possible to be injured as in 
what happened in October. * * * The question as to whether 
the October injury was a reinjury to his low back from the 
February incident is positive in my mind. The same area, 
same type of pain, and doing a similar type of maneuver all 
substantiate my opinion. 

"Had he not been injured in February, it would have 
taken more stress to injure his spine in October. * *.*" 

Claimant was also examined by Dr. Smith, who 
concluded that the October injury was an "exacerbation" of 
the February incident. His report implied that claimant 
may never have been fully medically stationary before the 
second incident. In response to direct questions, both 
Scofield and Smith also opined that the February incident 
was a "material contributing factor" to his second injury. 

The medical evidence just outlined is unrebutted. 
It establishes, under our opinions in Lemons, Standley and 
Christensen, as those opinions have been harmonized in 
Grable v. Weyerhaeuser Company, that this claim is com
pensable. 

Reversed and remanded with instructions to accept 
the claimant's claim for aggravation. 
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IN T H E COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Shirley B. Johnson, Claimant. 

JOHNSON, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(No. 79-7925, CA A20259) 
Judicial Review from Workers' Compensation Board. 
On petitioner's petition for reconsideration filed Decem

ber 9, 1981. Former opinion filed August 24, 1981, 53 Or 
App 627, 633 P2d 17, November 9, 1981, 54 Or App 620, 
635 P2d 1053. 

Allan H. Coons and Coons and Hall, Eugene, for peti
tion. 

Before Gillette, Presiding Judge, and Roberts and 
Young, Judges. 

ROBERTS, J . 
Petition for reconsideration allowed; former opinion 

modified and adhered to. 

-336-



690 Brooks v. D & R Timber 

W A R D E N , J . 

I n this workers' compensation case, claimant 
appeals from an order of the Board which modified the 
opinion and order of the referee and held that surgery 
performed on claimant's left knee was not causally related 
to a compensable industrial injury. Claimant also appeals 
the portion of the order reducing the attorney fee award 
from $750 to $450. 

While working in the woods as a choker setter, 
claimant sustained an injury when a choker hook struck 
his left knee. Claimant immediately sought medical treat
ment and, after a series of ineffective conservative proce
dures, was scheduled for surgery. The pre-operation diag
nosis was "possible torn meniscus, left knee."1 The surgical 
procedure consisted of an arthroscopy,2 during which no 
meniscal tear was observed. The arthroscopy did, however, 
lead to a diagnosis of a synovial plica (a fold in the mem
brane lining the knee joint). Upon discovery of the plica, 
the arthroscope was removed, the incision closed and a new 
incision was made for the purpose of repairing the folded 
membrane. 

In a post-operative report, Dr. Harris evaluated 
claimant's condition as follows: 

'The synovial plica is a poorly understood phenomenon. 
The relationship, if any, to trauma has not been definitely 
proven. * * * I would tend to consider this an idiopathic 
condition, although the trauma to this portion of the knee 
reported by the patient on 9-17-79 may have been instru
mental in causing the condition to become symptomatic. * 
* * » 

Claimant's c laim was initially denied. After a 
hearing, the referee ordered that the claim be approved and 
compensation awarded. The opinion and order stated, in 
part: 

"Based upon all of the evidence in the record I find that 
claimant did sustain an injury to his left knee on Septem
ber 17, 1979. The evidence shows that claimant had no 

1 The meniscus is a fibro-cartilage within the joint. 
2 Arthroscopy is a procedure by which a device, the arthroscope, is surgically 

inserted into a joint, enabling a surgeon to view the internal structures of tlx' 
joint. 
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prior left knee problems or injuries. Claimant's testimony 
is corroborated by Mr. Fahlstrom who admits that claim
ant immediately reported to him that he had been hit and 
injured himself and that claimant was limping. The fol
lowing day claimant sought medical treatment and report
ed the injury to the doctor. I further find based upon the 
medical evidence that'it is medically probable that the 
treatment which claimant received including surgery was 
the result of the injury which he incurred." 

The order included an award of attorney fees in the amount 
of $750. 

On review, the Board modified the order of the 
referee, stating in part: 

" * * * We find, as [the referee] did, that claimant's 
claim is compensable. We also find, however, that the 
surgery performed by Dr. Harris is not compensably re-, 
lated to his industrial injury based on the evidence pre
sented. Dr. Harris reported that synovial plica, which he 
felt was a poorly understood phenomenon, and any rela
tionship to trauma has not been proven, * * * 

« * # # # * 

"Claimant's surgery performed by Dr. Harris is found 
not [to] be causally related to his compensable industrial 
injury. 

"The attorney fee granted by the Referee at the hearing 
level is reduced from $750 granted by the Referee in his 
order to $450, payable by the employer/carrier." 

On appeal to this court, claimant first assigns as 
error the Board's conclusion that surgery performed on 
claimant's knee was not compensable. Under the provisions 
of ORS 656.245(1), a claimant is entitled to medical serv
ices "for such period as the nature of his injury or the 
process of recovery requires," if he proves by a preponder
ance of the evidence that his condition resulted from a 
compensable injury. McGarry v. SAIF, 24 Or App 883,888, 
547 P2d 654 (1976). Employer does not contest the Board's 
finding that claimant's injury is compensable. The sole 
issue, therefore, is whether claimant's "condition" was 
causally related to that injury. 

Medical causation presents a question of fact, and 
proof of medical causation requires expert medical testi
mony establishing that the impact to the knee, in this case, 
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was a material contributing factor in producing the condi
tion which required the surgery. Edwards v. SAIF, 30 Or 
App 21, 23, 566 P2d 189 .(1977).*The medical evidence as to 
the cause of the synovial plica is inconclusive. Dr. Harris 
could not say that the blow to claimant's knee created the 
synovial plica or caused that condition to become symp
tomatic. We agree with the Board that claimant has not 
sustained his burden of proving that the synovial plica was 
caused by the choker hook striking his knee and, therefore, 
that the surgery to repair it was "not compensably related 
to his industrial injury." 

That does not mean, however, that none of the 
surgical procedure is compensable. Dr. Harris performed 
the arthroscopy, thinking that the industrial injury might 
have produced a tear in the meniscus. The medical record 
supports a determination that the blow to claimant's knee 
directly resulted in the need for exploratory surgery. When 
no meniscal tear was discovered, Dr. Harris withdrew the 
arthroscope and proceeded to operate on the part of the 
knee affected by the synovial plica. Had the arthroscopy 
been performed in a separate surgery, it would have been a 
compensable medical service related to the treatment of 
claimant's knee injury. We conclude that, under the cir
cumstances of this case, where there was a separate explor
atory procedure performed as a result of the industrial 
injury, that procedure is compensable, even though the 
subsequent procedure relieving the idiopathic condition is 
not. See Vester v. Diamond Lumber Co., 21 Or App 587,535 
P2d 1373 (1975), where a non-injury-related aneurysm 
discovered during diagnosis and treatment of a back injury 
was held not compensable. 

Claimant's second assignment of error is that the 
Board erred in reducing the referee's award of attorney 
fees. The referee awarded claimant $750 in attorney fees 
for prevailing on a previously disallowed claim. O R S 
656.386. The employer, D & R Timber, appealed the order 
of the referee, but did not contest the amount of attorney 
fees awarded in either its request for review or in its brief. 
Upon review, the Board upheld the referee's determination 
that the claim was compensable. Claimant prevailed on a 
previously disallowed claim at the Board level, and the 
(Jite as 55 Or App 683 (1982) • 693 

Board was without authority to reduce the award of attor
ney fees on its own motion. See Moe v. Ceiling Systems, 44 1 

Or App 429, 434, 606 P2d 644 (1930). 

The case is remanded to the Board with instruc
tions to enter an order that claimant is entitled to medical 
expenses associated with the arthroscopy, but not expenses 
associated with the repair of the synovial plica; and we 
reverse the portion of the order which reduced the award of 
attorney fees. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
James F . Raifsnider, Claimant. 

R A I F S N I D E R , 
Petitioner, 

v. 
C A V E M A N I N D U S T R I E S , I N C . , et al, 

Respondents. 
(WCB Nos. 79-9409, 79-1549, and 78-8036 

C A A20580) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted August 26, 1981. 

Patricia L . Thompson, Portland, argued the cause for 
petitioner. With her on the brief was Drakulich & Carlson, 
Portland. 

Paul D. Clayton, Eugene, argued the cause for respond
ents. With him on the brief was Luvaas, Cobb, Richards & 
Fraser, P .C. , Eugene. 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. 

V A N H O O M I S S E N , J . 

Affirmed in part; reversed and remanded in part with 
instructions to accept the claim for low back injury. 
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R O B E R T S , J . 

We have granted reconsideration in this case to 
respond to petitioner's contention that we applied the 
wrong standard of proof in her workers' compensation 
claim. Petitioner points to language in the next-to-last 
paragraph of the opinion in which we stated that the two 
doctors who testified "* * * could not say with any medical 
certainty that her work caused any acceleration or worsen
ing of the underlying condition." Petitioner maintains that 
"certainty" is not required. Petitioner is correct. We stated 
clearly, earlier in the opinion, that we affirmed the Board's 
finding that claimant had not shown by a preponderance of 
the evidence that her work had caused a worsening of her 
underlying disease. 54 Or App at 623. See also, Hutcheson 
v. Weyerhaeuser, 288 Or 51, 602 P2d 268 (1979). Our 
paraphrasing of the doctors' testimony did not change the 
quantum of proof. However, because the wording of our 
former opinion may be misleading, the paragraph at issue 
is amended to read: 

"The two doctors who testified by deposition as to claim
ant's condition stated clearly and repeatedly, in response to 
precise questioning by claimant's attorney, that, although 
claimant's symptoms were increased, they could not say 
that her work caused any acceleration or worsening of the 
underlying condition. The Board's denial was therefore 
correct." 

Petition for reconsideration granted; former opin
ion modified and adhered to. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Michael A. Brooks, Claimant. 

B R O O K S , 
. Petitioner, 

v. 
D & R T I M B E R , 

Respondent. 

(WCB Case No. 79-10425, C A A20435) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted July 29, 1981. x 

Thomas E . Sweeney, Cannon Beach, argued the cause 
for petitioner. With him on the brief was Sweeney & 
Casterline, Cannon Beach. 

Margaret H. Leek Leiberan, Portland, argued the cause 
for respondent. With her on the brief was Lang, Klein, 
Wolf, Smith, Griffith & Hallmark, Portland. 

Before Buttler, Presiding Judge, Joseph, Chief Judge, 
and Warden, Judge. 

W A R D E N , J . 

Affirmed in part; reversed in part and remanded with 
instructions to enter an order for payment of medical 
expenses of the arthroscopy, but not those for repair of the 
synovial plica, and reinstating the referee's order awarding 
attorney fees. 
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V A N H O O M I S S E N , J . 

Claimant made two claims, the first for an April, 
1978, injury to his low back and the second for a June, 
1978, injury to his right shoulder. The right shoulder claim 
is not involved in this appeal. Employer's carrier denied 
claimant's low back claim. The referee found that claim
ant's back condition was compensable and that claimant 
was entitled to a penalty and attorney fees for unreason
able delay in denying the claim. On review; the Workers' 
Compensation Board reversed the referee. We review de 
novo ORS 656.298. 

Claimant's job involved lifting and carrying sheets 
of chipboard weighing 75-100 pounds. In April , 1978, he 
experienced hip pain and a grating sensation in his low 
back. This condition was experienced over a two week 
period and led to a visit to the hospital on May 7. The 
examining physician diagnosed back sprain and prescribed 
bed rest. In June, 1978, claimant suffered a job-related 
injury to his right shoulder, which led to another hospital 
visit. In July, he was seen by Dr. Melson, a neurologist, 
concerning both the back and the right shoulder conditions. 
In August, a right rib resection was performed to relieve 
the shoulder condition, but no therapy was instituted for 
the low back. Claimant was off work from June, 1978, until 
October, 1979. During that entire period he suffered pain 
in his back and shoulder. He worked operating a forklift in 
October and November, 1979, but was unable to continue 
working because of pain. 

In October, 1978, employer's carrier denied claim
ant's back claim on the ground that there was "insufficient 
showing that these problems result from your industrial 
injury of 6-29-78-" In November, 1978, the carrier added as 
an additional ground for denying the claim that "[t]hese 
complaints were never reported as work-related to our 
insured."1 Claimant requested a hearing. The referee found 

1 Claimant contends employer had knowledge of his back problem because he 
gave employer a doctor's slip dated June 29, 1978, regarding work restrictions. 
Employer, in effect, denied receiving notice of the back problem. The referee 
found that the slip 

"was not only untimely but it does not oven specify an injury or condition. 
The first knowledge of injury of the low back was in Dr. Melson's report of 
July 6, 1978." 
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that the low back condition was v/ork-related and that 
employer was not prejudiced by untimely notice of that 
injury and awarded claimant penalties and attorney fees 
for delay. 

Claimant contends that the Board erred in finding 
that his back injury was not compensable. The Board 
stated: 

"We are not persuaded by the medical evidence that 
[the low back injury] arose out of and in the course of 
employment." 

Claimant had no history of back problems before the inci
dent in April , 1978. For a month or two prior to the injury, 
he had been required to lift heavy sheets of chipboard. He 
went to the hospital complaining of an injury to his low 
back and related his employment as the cause. The treating 
physician told claimant to refrain from working for a few 
days. He continued working, however, at the same activity 
for a month or so and then at another job also requiring 
bending and stooping. 

A number of physicians subsequently identified 
claimant's employment as the cause of his back injury. Dr. 
Melson examined claimant in July, 1978, and reported that 
his back pain was related to lifting chipboard. Dr. Litwiller 
stated: 

"On 10/23/78, Mr. Raifsnider presented himself in our 
office complaining primarily of low back pain and some 
occasional right hip numbness. This has been a problem 
since 6/29/78, when he was working with his arms above 
his head, while lifting chipboard. * * *" 

The carrier's consultant, Dr. Hockey, stated: 
"Mr. Raifsnider has had a fairly constant complaint of 

low back problems aggravated by certain movements and I 
dp feel that his on-the-job injury of June 29, [1978] pre
cipitated some of the strain. * * *" 

Dr. Edwards testified that claimant's back problems were 
work related. After reviewing the record, we agree with the 
referee that claimant has proved the compensability, of his 
back condition by a preponderance of the medical evidence. 
Hutcheson v. Weyerhaeuser, 288 Or 51, 55, 602 P2d 268 
(1979). • 
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Claimant also contends the Board erred in finding 
that he failed to notify employer of his back injury within 
30 days of its occurance. ORS 656.265(1). The Board stated: 

"Claimant's various and assorted claims for his low 
back condition were not timely." 

ORS 656.265(4)(a) provides that the defense of late claim 
filing is available to the employer only when the delay in 
the claimant's filing has prejudiced the employer. The 
employer bears the burden to prove prejudice. Higgins v. 
Med. Research Foundation, 48 Or App 29,32, 615 P2d 1192 
(1980); seelnkley v. Forest Fiber Products Co., 288 Or 337, 
348, 605 P2d 1175 (1980); Satterfield v. Compensation 
Dept., 1 Or App 524, 528, 465 P2d 239 (1970). The referee 
found no evidence of prejudice to employer. Similarly, the 
Board made no specific finding of prejudice. Employer 
argues that it was prejudiced, relying on Vandre v. Weyer
haeuserCo., 42 Or App 705, 601 P2d 1265 (1979). The facts 
of Vandre, however, are distinguishable. Unl ike in 
Vandre, this claimant's injury manifested itself soon after 
the alleged incident, and there was opportunity for reason
ably prompt treatment. Claimant was treated in the hospit
al on May 7, 1978, and, when the pain persisted, was 
treated again on July 6, 1978. Considering the record as; a 
whole, we find that employer has failed to carry its burden 
of proving prejudice. 

Claimant also contends that employer's carrier un
reasonably delayed in denying his claim. In awarding a 
penalty, the referee found the carrier had unreasonably 
refused to pay compensation between the time employer 
received notice of the claim in July, 1978, and the time the 
claim was denied in October, 1978. O R S 656.262(5).2 The' 
Board concluded that, although the denial was erroneous in 
part, genuine and understandable confusion surrounded 
the claim and, therefore, the denial was not unreasonable. 
The Board found that the confusion existed because it was 
unclear "what claimant was claiming, when he was claim
ing it, and what the basis of the claims was." 

2 ORS 656.262(5), in relevant part, provides: 
"Written notice of acceptance or denial of the claim shall be furnished to 

the claimant by the corporation or direct responsibility employer within 00 
days after the employer has notice or knowledge of the claim. * * *" 

Cite as 55 Or App 780 (1982) 785 

The award of penalties is a matter largely within 
the Board's expertise. Button v. SAIF. 45 Or App 295, 300. 
608 P2d 206, rev den 289 Or 107 (1980). Here," confusion 
existed over whether the claimed back injury had occurred 
in June, 1978, or earlier in April or May. Also, the claim 
filed with employer in July, 1978, noted shoulder and arm 
injuries but not claimant's low back problems. Claimant 
waited until December, 1978, to file a claim detailing his 
back injuiy. On that record, we decline to alter the Board's 
decision. 

Affirmed in part; reversed and remanded in part 
with instructions to accept the claim for low back injury. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
Walter J . Dethlefs, Claimant. 

D E T H L E F S , 
Petitioner, 

v. 
H Y S T E R CO. , 
Respondent. 

(WCB No. 79-04604, C A A21593) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted November 25, 1981. 

Richard A. Sly, Portland, argued the cause for appellant. 
With him on the brief was Bloom, Marandas & Sly, Port
land. 

Roger R. Warren, Beaverton, argued the cause for 
respondent. On the brief was David Home, Beaverton. 

E v o h l F . Malagon and Malagon, Velure & Yates, 
Eugene, filed a brief amicus curiae for Oregon Workers 
Compensation Attorneys Association. 

Mildred J . Carmack and Schwabe, Williamson, Wyatt, 
Moore & Roberts, Portland, filed a brief amicus curiae for 
Association of Workers' Compensation Defense Attorneys. 

Before Richardson, Presiding Judge, and Thornton and 
V a n Hoomissen, Judges. 

T H O R N T O N , J . 

Reversed and remanded with instructions to accept and 
pay benefits for the vasomotor rhinitis and the related 
headaches. 
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T H O R N T O N , J . 
The issue presented in this appeal is the proper test 

for compensability of an occupational disease claim. Claim
ant appeals from denial by the Workers' Compensation 
Board of his claim for vasomotor rhinitis and headaches. 
He claims the Board erred (1) in ruling that the proper test 
is whether the disease was caused solely by the work 
environment and (2) in refusing to admit additional evi
dence post-hearing on the issue of (a) whether claimant's 
rhinitis was the result of work exposure and (b) the validity 
of medical assumptions made by Dr. Bardana. 

The Board found that there was no evidence that 
claimant's allergic rhinitis, arteriosclerosis or labyrinth 
disease resulting therefrom are causally related to his 
employment, but it found that there was competent evi
dence claimant's employment was a substantial contribut
ing cause to his vasomotor rhinitis and that the vasomotor 
rhinitis was a substantial contributing cause of claimant's 
headaches. The Board agreed with the referee that 

"* * * claimant's employment was a substantial con
tributing cause to his vasomotor rhinitis and that the 
vasomotor rhinitis was a substantial contributing cause of 
claimant's headaches"; * * *.' 

However, on the basis of Thompson v. SAIF, 51 Or App 395, 
625 P2d 1348 (1981), the Board concluded that claimant 
had failed to prove that his rhinitis in general was caused 
solely by the work environment. 

The essential facts are as follows: Claimant is a 61 
year old oxyacetylene burner. He was employed by respond
ent for 22 years. Al l of his work is performed in the 
employer's plate shop, a building about 100 feet wide and a 
block and a half long with a 40 foot ceiling. The working 
conditions were described by the referee as follows: 

"* * * One end of the building has a basement area in 
which there are three burning machines utilizing up to 
eight torches each. Claimant's booth is in the center of the 
building and is bordered on one side by the paint area, on 
another side by a welding area and on the third side by the 
assembly line. Claimant sometimes operates a single torch 
and sometimes operates a two torch machine. 

"Defendant manufactures finished machines from raw 
materials, including large quantities of steel plate, and in 
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the process the atmosphere in the plate shop is subjected to 
* * * by-products of the manufacturing process. The steel 
ranges in thickness from sheet metal to 12 inches, al
though it is ordinarily one-half inch or less. Some of the 
metal is 'pickled', resulting in it being covered with an oily 
residue, arid some of the metal is stored outside and is 
rusty. The oily and rusty metal is alleged to produce the 
greater pollution when cut with a torch. 

"There are overhead doors on three sides of the building 
which are left open during the warmer months. In colder 
months the doors are kept closed. There are four exhaust 
fans and a 'dust hog' in the plate shop, but one or more of 
the exhaust fans is usually inoperative. The 'dust hog' has 
either never been used because of unavailable power re
quirements or was only used for a few days before it was 
unplugged." 

It was conceded that claimant had been exposed during 
that period to a variety of airborne pollutants at work and 
that he suffered from allergic rhinitis 1 as well as vasomotor 
rhinitis 2 and headaches. 

Claimant initially consulted Dr. Daniel Billmeyer 
for some of the symptoms recited above. He was found to be 
quite allergic to house dust, house dust mites, grass, my-
cogone and bacteria, and treatment was started. In addition 
claimant was examined and treated extensively by other 
specialists. 

Claimant has a deviated septum, making it dif
ficult to breath through his nose and to wear a mask when 
working. He developed an allergic reaction to various com
mon environmental irritants, including fresh mown grass; 
also symptoms of vertigo developed as a result of a hyperac
tive labyrinth secondary to arteriosclerosis. His headaches 
became so severe they caused him to become nauseated and 
occasionally resulted in vomiting and syncope. Claimant 

1 Allergic rhinitis is defined as: 

"Pale boggy swelling of nasal mucosa associated with sneezing and 
watery discharge, attributable to hypersensitivity to foreign substances." 
Stedman's Medical Dictionary, Second Unabridged Lawyers' Edition (19(56). 

'Vasomotor rhinitis is defined as: 

"Congestion of nasal mucosa without infection or allergy." Sledrnan's 
Medical Dictionary, Second Unabridged Lawyers' Edition (1976). 
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endeavored unsuccessful!}' to return to work on several 
occasions. Each time his symptoms recurred, and he was 
unable to continue. 

In SAIF v. Gygi, 55 Or App 570, . P2d 
(1982), we said: 

"We conclude that ORS 656.802(l)(a) does not require 
that the occupational disease be caused or aggravated 
solely by the work conditions. If the at-work conditions, 
when compared to the nonemployment exposure, is the 
major contributing cause of the disability, then compensa
tion is warranted." 

Based on our de novo examination of the evidence 
and the authorities we reach the following conclusions: 

1) The Board erred in ruling that claimant must 
show that an occupational disease must be caused solely by 
the work environment. SAIF v. Gygi, supra; 

2) Claimant has established by a preponderance 
of the evidence that he is suffering from vasomotor rhinitis 
and that his employment was the major contributing cause 
to said disease and to claimant's headaches; 

3) Claimant has failed to establish by a prepon
derance of the evidence that his allergic rhinitis, arterio
sclerosis and labyrinth disease is causally related to his 
employment; and 

4) We agree with the Board that the evidence 
sought to be introduced by claimant post-hearing as to 
whether his allergic rhinitis was the result of work expo
sure could have been obtained prior to the hearing and 
therefore was properly refused. 

Reversed and remanded for acceptance and pay
ment of benefits for the vasomotor rhinitis condition and 
the related headaches pursuant to the Workers' Compensa
tion Act. 
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I N T H E C O U R T O F A P P E A L S O F T H E 
S T A T E O F O R E G O N 

In the Matter of the Compensation of 
June Pyle, Claimant. 

P Y L E , 
Petitioner, 

v. 
S T A T E A C C I D E N T I N S U R A N C E F U N D 

C O R P O R A T I O N , 
Respondent. 

(WCB Case No. 79-07762, C A A21166) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted September 23, 1981. 

Robert H . Grant, and Grant, Ferguson & Carter, Med-
ford, filed the brief for petitioner. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Buttler, Presiding Judge, and Warden and War
ren, Judges. 

W A R D E N , J . 

Affirmed in part; reversed in part and remanded with 
instructions to award claimant travel expenses from the 
Oregon-Washington border to her treating physicians in 
the Medford area. 
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W A R D E N , J . 

I n this workers' compensation case, claimant 
appeals the order of the Workers' Compensation Board 
which found that claimant was not entitled to certain 
medical expenses and travel expenses awarded by the ref
eree. 

Claimant sustained a compensable injury to her 
left hand on November 9, 1970. Since the time of injury, 
there has been a long course of treatment, including 14 
surgical procedures. S A I F continued to provide medical 
services to the claimant pursuant to ORS 656.245(1)1 and 
the Board's own motion order 2 until June, 1979, when S A I F 
rejected claimant's request for reimbursement of travel 
expenses from her new home in Yakima, Washington, to 
her doctors' offices in Medford arid Ashland. In January, 
1980, claimant's request for payment of bills relating to 
treatment of an esophogeal condition and to the use of a 
drug, Prednisone, were also denied. After a hearing, the 
referee found the claims to be compensable. On May 5, 
1980, the Board reversed the order in its entirety. 

On de novo review, we find that the evidence sup
ports the Board's conclusions that the esophogeal condition 
is unrelated to the industrial injury and that the drug, 
Prednisone, was prescribed to treat a pre-existing condi
tion. Neither expense is, therefore, compensable. 

As for travel expenses, in the recently decided case 
of Smith v. Chase Bag Company, 54 Or App 261, 634 P2d 
809, rev den 292 Or 334 (1981), this court allowed reim
bursement for travel expenses from claimant's new home 

1 ORS 656.245(1) provides: 

"For every compensable injury, the direct responsibility employer or the 
State Accident Insurance Fund Corporation shall cause to be provided medi
cal services for conditions resulting from the injury for such period as the 
nature of the injury or the process of the recovery requires, including such 
medical services as may be required after a determination of permanent 
disability. Such medical services shall include medical, surgical, hospital, 
nursing, ambulances and other related services, and drugs, medicine, 
crutches and prosthetic appliances, braces and supports and where necessary, 
physical restorative services." 
2 Claimant's claim was originally closed in 1974, but was reopened by the 

Board's own motion in 1977. The claim was again closed by the Board's own 
motion determination order on May 18, 1979. 
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in Veneta to his treating doctor in Molalla. We stated in 
that case: . • 

" * * * Claimant is seeking payment for travel expenses 
to obtain 'medical services for conditions resulting from his 
injury.' ORS 656.245(1). Ke is free to choose his own 
physician within the State of Oregon, pursuant to ORS 
656.245(2). He began his treatment with Dr. Butt while he 
resided near the doctor's Molalla office. He is receiving 
care to which he is entitled for conditions resulting from 
his injury. ORS 656.245(1); Bowser v. Evans Product Com
pany, 270 Or 841, 530 P2d 44 (1974). * * * Claimant is 
entitled to reimbursement for reasonable travel expenses 
for trips made to visit his treating doctor. OAR 436-54-270; 
Francoeurv. SAIF, [17 Or App 37,520 P2d 477 (1974)]." 54 
Or App at 265-266. 

The facts of this case are similar. Claimant began 
treatment with her psychiatrist and two other physicians 
in the Medford area. She subsequently moved to Yakima to 
care for her mother. Dr. McCook, claimant's psychiatrist, 
testified: 

"I strongly recommend that she continue. I would hope 
that she continues in treatment with me. I believe it's 
important that she sustain that rapport with her physi
cian. Perhaps most importantly with her psychiatrist. Her 
illness and the type of response that she has to her stress, I 
would prescribe [sic]'as an agitative depression. * * * I have 
found that her illness and her typical reaction to that make 
it even more difficult in establishing relationships. * * * I 
certainly believe that it would be in her best interests [to 
continue her relationship with her treating physicians in 
the Medford area]." 

We find that claimant has met her burden to prove 
that the visits to her physicians are necessary to the treat
ment of her condition. S A I F contends, however, that claim
ant must also prove that the medical services she receives 
in Medford are unique and cannot be obtained closer to her 
home. There is no such requirement in the statutes or 
under the holding in Smith. The legislative grant to work
ers of the right to choose their own physicians within the 
state of Oregon, ORS 656.245(2), precludes us from denying 
a claim for travel expenses within the state's borders. 

We therefore remand to the Board with instruc
tions to modify its order to allow claimant travel expenses 

Cite as 55 Or App 965 (1982) SG9 

from the Oregon-Washington border to her treating physi
cians in the Medford area. Affirmed in part; reversed in 
part and remanded. 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Pauline Bohnke, Claimant. 

BOHNKE, 
Petitioner, 

v. 
E M P L O Y E E BENEFITS INSURANCE 

COMPANY, et al, 
Respondents. < 

(WCB Case No. 80-02336, CA A21906) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted December 18, 1981. 
J . Rion Bourgeois, Portland, argued the cause and filed 

the brief for petitioner. 
Emil R. Berg, Portland, argued the cause for respond

ents. With him on the brief was Wolf, Griffith, Bittner, 
Abbott & Roberts, Portland. 

Before Buttler, Presiding Judge, and Warden and War
ren, Judges. 

WARDEN, J . 
Reversed and remanded with instructions to award 75 

percent permanent partial disability. 
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WARDEN, J . 
Claimant appeals frcm a determination of the 

Workers' Compensation Board awarding her 40 percent 
unscheduled permanent partial disability. The referee had 
found claimant to be permanently and totally disabled. 
Claimant seeks reinstatement of the referee's award. 

Claimant was employed in a medical laboratory in 
1971; she developed serum hepatitis after puncturing her 
hand while cleaning contaminated glass pipettes. Despite a 
continuous and varied course of treatment, the condition 
persisted, and, in 1978, it finally became evident to claim
ant's physicians that this was indeed a permanent condi
tion. As a result of the prolonged liver disease, she devel
oped an enduring depressive reaction to her physical condiT 

tion, involving a cluster of symptoms, including insomnia, 
poor appetite, frequent crying, chronic fear and anxiety, 
nervousness and extreme indecisiveness. Her weight 
dropped from 122 to 98 pounds. She has not worked since 
1971. In the period from 1975 to 1977, she was quite 
actively engaged in job counselling and rehabilitation. In 
1976, because of her lack of stamina, she discontinued a 
course in licensed practical nursing at a community college 
after six weeks. 

In October, 1979, claimant's treating physician 
found her "chronic persistent Type B hepatitis" to be "very 
mild." In November, 1979, claimant's treating psychiatrist 
characterized her psychological condition as involving 
"mild to moderate emotionally disturbed responses under 
ordinary stress." He testified at the hearing that further 
attempts at retraining would likely only worsen claimant's 
depression, which he felt was, at that point, unlikely to 
improve. On the other hand, a consulting psychiatrist, who 
reviewed the records and examined claimant in September, 
1979, testified at the hearing that the most promising 
approach was one involving "occupational therapy"; he 
described claimant's psychological disability as mild. 

The Board reversed the referee's award of perma
nent total disability, in part, apparently, because claimant 
had contributed to the failure of her rehabilitation effort by 
unrealistically pursuing medically-oriented careers from 
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which she is precluded due to her chronic hepatitis.1 But it 
was not until 1978 that claimant was told by her physicians 
that her liver condition was permanent. 

The issue here is the extent of claimant's loss of 
earning capacity due to the compensable injury, taking into 
account age, education, training, skills and work experi
ence. ORS 656.214(5). The extent of permanent partial 
disability here, in our view, is greater than awarded by the 
Board. The Board mischaracterized the testimony of claim
ant's treating psychiatrist with respect to the extent of her 
disability by quoting a rating of 10 to 45 percent "dis
ability." (See n 1, supra.) That range of figures, in fact, 
refers to the American Medical Association's guide to 
evaluation of permanent impairment with, respect to claim
ant's psychological condition. Impairment is not equivalent 
to loss of earning capacity. This claimant was 50 years old 
at the time of the hearing. Her principal employment 
throughout her working life and her chief marketable skill 
was in nursing as a nurse's aide. There is no serious dispute 
that claimant is now effectively foreclosed from any medi
cally-related occupation by virtue of her liver condition 
alone, and her psychological condition seriously limits ret
raining for employment in another field. Claimant has, 
however, had two years of college education. 

In our view, the medical evidence, indicating a 
mild physical disease and mild to moderate emotional prob
lems, does not establish permanent total disability; nor are 
we persuaded that this claimant is in the so-called odd lot 

'The Board's order recited, in relevant part: 

"The fact claimant experienced a protracted illness and slow recovery 
resulting in her claim remaining open for eight years cannot negate the fact 
the medical" evidence indicates a good recovery. Dr. Parvaresh rated the 
psychological disability mild. Dr. Wolgamott, her treating psychiatrist, rated 
it between 10-45%. The psychological disability, taken alone, is not sufficient, 
to preclude claimant from gainful and suitable employment. The claimant 
must ahow motivation to return to work, ORS 656.206(3), and in our opinion 
she is obligated to approach the vocational rehabilitation effort with some 
semblance of realism. Her attitude regarding vocational rehabilitation has 
been one of insisting on pursuing training in jobs from which she is likely 
forever precluded because of her serum hepatitis. This problem is in part 
attitudinal and, to the extent that it has contributed to a failure of the 
vocational rehabilitation effort, it is not properly part of the calculus of 
claimant's disability award." 
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category of permanent total disability. See Wilson v Weyer
haeuser, 30 Or App 403, 409, 567 P2d 567 (1977). Since 
1978, claimant has failed to make reasonable efforts to 
become employed in a non-medical job. See O R S 
656.206(3).2 * 

In the exercise of our independent judgment on de 
novo review, we measure the extent of unscheduled dis
ability at 75 percent, and we reverse and remand with 
instructions' to make that award. 

2 ORS 656.206(3) provides: 

"The worker has the burden of proving permanent total disability status 
and must establish that he is willing to seek regular gainful employment and 
that he has made reasonable efforts to obtain such employment." 

-356-



130 March 1, 1982 No. 118 

IN THE COURT OF'APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Dale Scofield, Claimant. 

NATIONAL FARMERS' UNION INSURANCE, 
Petitioner, 

v. 
SCOFIELD, et al, 

Respondents. 
(WCB 78-3310, 78-7638, CA A20339) 

Judicial Review from Workers' Compensation Board. 
On respondent Dale Scofield's petition for attorney fees 

filed December 3, 1981. 
Martin J . McKeown, Eugene, for petitioner. 

Frank A. Moscato, Portland, filed a petition contra for 
respondent Employers Insurance of Wausau. 

Before Thornton, Presiding Judge, and Warden and 
Young, Judges. 

THORNTON, J . 
Costs and attorney fee allowed. 
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THORNTON, J . 
This workers' compensation case is now before us 

on a petition for allowance of costs. In our opinion on the 
merits (54 Or App 804, 636 P2d 970 (1981), former opinion 
adhered to as modified, 55 Or App 820, P2d 
(February 2, 1982), we expressly determined that National 
Farmers' Union Insurance was the prevailing pai-ty and 
that costs should be assessed against Employers Insurance 
of Wausau. Scofield, claimant and one of the original 
respondents, now seeks his costs and an attorney fee. 

Ordinarily, a proceeding to determine which of two 
or more insurance carriers is responsible for an otherwise 
compensable injury pursuant to ORS 656.307 does not 
involve a denied claim entitling claimant to costs and an 
attorney fee under ORS 656.382(2) or ORS 656.386(1). 
Hanna v. McGrew Bros. Sawmill, 45 Or App 757, 609 P2d 
422 (1980). However, Wausau contended, in addition, that 
claimant's claim was barred either by his alleged failure to 
give timely notice under ORS 656.265(1) or because there 
was no compensable .aggravation proved. Claimant was 
required to appear and contest Wausau's contention that he 
was not entitled to compensation. Because he was required 
to defend his right to receive compensation benefits and 

'because his compensation was not disallowed or reduced, he 
is entitled to costs and an attorney fee paid by Wausau. 
ORS 656.382(2). Hanna v. McGrew Bros. Sawmill, supra. 

Costs and attorney fee allowed. 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

i 

In the Matter of the Compensation of 
Walter Hubble, Claimant. 

HUBBLE, 
Petitioner, 

v. 
* • STATE ACCIDENT INSURANCE FUND 

CORPORATION, 
Respondent. 

(No. 79-10883, CA A21021) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted October 30, 1981. 
Rolf Olson, Salem, argued the cause for petitioner. With 

him on the brief was Olson, Hittle, Gardner & Evans, 
Salem. 

Darrell Bewley, Associate Counsel for SAIF, Salem, 
argued the cause and filed the brief for respondent. 

Before Joseph, Chief Judge, and Warden and Warren, 
Judges. 

JOSEPH, C. J . 
Reversed and remanded with instructions to allow the 

claim. 
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J O S E P H , C. J . 
Claimant appeals an order of the Workers' Com

pensation Board affirming the referee's determination that 
claimant's knee injury was non-compensable under ORS 
656.005(8)(a).1 We review de novo. ORS 656.298(6). 

Claimant, a 53-year-old construction inspector em
ployed by the University of Oregon Health Sciences Center, 
suffered a knee injury as he walked down a straight cor
ridor at the dental school at the Center. The referee found 
that 

"* * * as he stepped forward with his left foot to take his 
next step his left knee buckled somewhat and he was in 
sudden, severe pain. He had never injured his left knee 
prior to the date in question and did not slip, twist, change 
his direction or alter his course or pace prior to the 
occurrence of the incident." 

The next day, claimant saw Dr. Gerow, who diagnosed his 
injury as an "internal derangement left knee." About two 
weeks later, Dr. Kaesche performed an arthroscopy and 
partial meniscectomy of the left medial meniscus. In a 
letter to claimant's attorney, he stated: 

"In my experience, individuals tear their cartilage in 
their knee when walking and twisting. There is a certain 
amount of twisting which occurs with normal walking, 
more so with going up or down stairs or certainly with 
walking on any wet or slippery surfaces." 

The referee found that medical, but not legal, cau
sation was established and denied recovery. He cited Olto v. 
Moak Chevrolet, 36 Or App 149, 583 P2d 594 (1978), rev den 
285 Or 319 (1979), for the proposition that, for an injury to 
"arise out of" employment, it must be traceable to the 
nature of the work or to some risk of the work to which the 
employee is exposed. He presumably found that claimant's 
knee injury was traceable to neither one. We dis
agree. 

Claimant's supervisor testified that claimant's job 
involved a "fair amount" of office work and a 

1 ORS 656.005(8Xa) defines "compensable injury," in part, as one "arising out 
of and in the course of employment." The referee found'that claimant'3 injury did 
not arise out of his employment. 
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'** * * substantial amount of in-the-field inspection 
work which requires him to spend five to six of every eight 
hours in the field on the jobs climbing ladders * * *" 

and standing or walking "either straight in a normal condi
tion or walking over or climbing stairs." Claimant testified 
that at the time of the injury he was walking fast to get to a 
dental school project, because he had quite a number of jobs 
to cover that day. 

Contrary to the Board's conclusion, the fact that 
his walking was not limited to his on-duty activities does 
not render his injury non-compensable.2 Walking was part 
of claimant's job; hence the risk of injury from walking was 
a risk of that job. He has established a sufficient work 
relationship between his injury and his job to recover under 
the statute. See Rogers v. SAIF/28Q Or 633, 616 P2d 485 
(1980). He need not show that his injury was precipitated 
by an activity that could be engaged in only during his 
work. See, e.g., Youngren v. Weyerhaeuser, 41 Or App 333, 
597 P2d 1302, rev den 288 Or 81 (1979). 

Reversed and remanded with instructions to allow 
the claim. 

2 The Board supports this contention with citations to cases which construe 
ORS 656.802(l)(a). See Thompson v. SAJF, 51 Or App 395, 625 P2d 1348 (1981), 
and Henry v. SAIF, 39 Or App 795, 593 P2d 1251 (1979). However, because that 
statute defines when an employee has suffered an occupational disease, rather 
than an accidental injury, those citations are inappropriate. 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 1 

William Valtinson, Claimant. 
VALTINSON, 

Petitioner, 
v. 

STATE ACCIDENT INSURANCE FUND 
CORPORATION, 

Respondent. 
(No. 80-07387, CA A21494) 

Judicial Review from Workers' Compensation Board. 
Argued and submitted October 30, 1981. 
Peter W. McSwain, Salem, argued the cause for peti

tioner. On the brief were Lyle C. Velure, and Malagon, 
Velure & Yates, Eugene. 

Darrell E . Bewley, Appellate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause and 
filed the brief for respondent. 

Before Joseph, Chief Judge, and Richardson and War
ren, Judges. 

RICHARDSON, J . 
Reversed and remanded with instructions to reinstate 

the order of the referee. 
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R I C H A R D S O N , J . 
Claimant appeals an order of the Workers' Com

pensation Board reversing the referee's order that the State 
Accident Insurance Fund accept his low back injury claim. 
The sole issue in this case is whether claimant suffered a 
compensable on-the-job injury or merely has non-
compensable symptoms of an occupational disease. On de 
novo review, ORS 656.298(6), we find claimant sustained a 
compensable injury and reverse th,e Board's order. 

Claimant has a long history of low back problems. 
He underwent surgery in 1956 and 1961 and was treated 
again in 1974 after lifting an oil barrel while on the job. 
Since the 1974 incident and until the present claim arose, 
claimant had no problems with his back. In 1976 he began 
working as a county corrections officer. The job entailed 
physical exertion on occasion, especially in restraining 
prisoners. His co-workers testified that he carried out his 
duties without complaint, and claimant stated that he had 
no problems resulting from this work. He also was active in 

- recreational activities, with no back problems. 

On June 21, 1980, claimant drove the jail van from 
Grants Pass to Portland to pick up a prisoner and transport 
him to Grants Pass. During the return trip, claimant began 
to experience sharp low back pains which radiated into his 
right leg. Driving the jail'van was not part of his usual job 
duties, but was an extra duty that the county employees 
could voluntarily perform. A week before June 21, claim
ant had accompanied another employee to Salem on a 
similar mission and had had no resulting problems. He did 
little or none of the driving on that trip. However, he was 
alone on the trip to Portland and did all of the driving, 
stopping only for short breaks. Because of the pain, claim
ant was unable to return to his job. He promptly reported 
the incident, sought medical treatment and filed a claim 
with SAIF. 

Claimant was examined by Dr. Kendall on June 
30, 1980. His report stated: "IMPRESSION: Exacerbation 
of chronic low back pain (work-related)." SAIF denied the 
claim on July 24,1980, finding no evidence of an on-the-job 
accident or incident that could have produced the condition. 
Dr. Campagna examined claimant on July 28, 1980. His 
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report stated: "IMPRESSION: Severe nerve root compres
sion L5 right, secondary to herniated nucleus pulposus as a 
result of industrial accident of 6-21-80." 

The issue is whether claimant sustained an on-the-
job injury, which is compensable, or merely suffers from 
increased symptoms of a preexisting condition, which is not 
compensable. The Workers' Compensation Board consid
ered the claim to be the latter, and it reversed the referee's 
order to SAIF to accept the claim. 

SAIF concedes that if the exertion of driving from 
Grants Pass to Portland is deemed an injurious event, the 
claim is compensable, but it argues that the onset of claim
ant's pain was gradual and the driving incident produced 
only symptoms of claimant's underlying back problem. The 
critical inquiry is whether the driving incident occasioned 
an injury. 

The Supreme Court distinguished between an in
jury and a disease in James v. SAIF, 290 Or 343, 348, 624 
P2d 565 (1981), adopting our reasoning in O'Neal v. Sisters 
of Providence, 22 Or App 9, 537 P2d 580 (1975): 

««* * * What set[s] occupational diseases apart from 
accidental injuries [is] both the fact that they can [not] 
honestly be said to be unexpected, since they [are] recog
nized as an inherent hazard of continued exposure to 
condil ions of the particular employment, and the fact that 
they fare] gradual rather than sudden in onset. * * *'" 22 
Or App at 16 (quoting 1A Larson, Workmen's Compensa
tion Law, § 41.31 (1973)). 

The court in James illustrated the distinction by discussing 
Olson v. State Ind. Acc. Com., 222 Or 407, 352 P2d 1096 
(1960), in which a worker died from a heart attack that 
occurred while he was performing no more than the usual 
exertion on his job. The court observed: "If the heart 
condition in Olson had been an occupational disease rather 
than an injury, it would not have been compensable." 290 
Or at 350. The court concluded that Olson was correct in 
determining that claimant's heart condition was the result 
of a compensable injury. 

In the present case claimant was subjected to the 
ordinary stress of his job but, because of his susceptibility 
to back problems, the stress of the long drive resulted in 
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injury. The injury was unexpected, as claimant had been 
free of low back trouble since 1974. The injury was sudden, 
in that it affected claimant in only a matter of hours. The 
evidence pointed to no instantaneous event that caused his 
pinched nerve. The distinction between disease and injury, 
described in James v. SAIF, supra, is based in part on 
whether there is a sudden onset of the condition as opposed 
to a gradual one. We do not equate "sudden in onset" with 
instantaneous. It is clear that the injury from the physical 
stress of driving the van occurred during a discrete period, 
as compared to the onset of an occupational disease over a 
long period of time. Both examining physicians linked 
claimant's condition to work activity. We are satisfied that 
claimant's drive to Portland on June 21, 1980, was an 
injurious event. Cf. Sauer v. Pioneer Adjustment, 44 Or 
App 715, 606 P2d 1177, rev den 289 Or 45 (1980) (back 
injured when claimant stood up rapidly from bent-over 
position in swivel chair); Patitucci v. Boise Cascade Corp., 8 
Or App 503, 495 P2d 36 (1972) (back injury superimposed 
on underlying psychological problems). Claimant sustained 
a compensable on-the-job injury. 

Reversed and remanded with instructions to rein
state the order of the referee. 
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Phillip Barrett, Claimant. 

BARRETT, 
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COAST RANGE PLYWOOD et al, 
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(WCB No. 79-09391, CA A20721) 

Judicial Review from Workers' Compensation Board. 
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Marshall C. Cheney, Portland, argued the cause and 
filed the brief for respondent. 

Before Gillette, Presiding Judge, Young, Judge, and 
Roberts, Judge Pro Tempore. 

YOUNG, J . 
Affirmed. 
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YOUNG, J . 
Claimant appeals from an order of the Workers' 

Compensation Board affirming an order of the referee 
denying penalties and attorney's fees relating to the sus
pension of compensation payments following claimant's 
failure to keep an appointment for a medical examination. 
We review de novo, ORS 656.298(6), and affirm. 

The insurer, by letter dated February 6, 1980, 
notified claimant to submit himself for a medical examina
tion1 at a specified time and place on February 25, 1980. 
The letter contained the following caveat: 

'This appointment has been made specially for you and 
if you cannot keep it for any reason, please contact me 
immediately. I must request suspension of compensation 
benefits if you do not keep this appointment and if I do not 
hear from you." 

Claimant was unable to keep the scheduled ap
pointment, and his attorney replied to the insurer: 

"[Claimant] informs me he will be unable to attend the 
appointment you have scheduled * * * on February 22. 

"Please reschedule this appointment at a later date and 
in the meantime, please comply with the Board Rules 
regarding independent evaluations."2 

On February 27, 1980, the insurer submitted a 
request for consent to suspend compensation payments to 
the Workers' Compensation Department,3 and an order 
authorizing suspension of payments was granted effective 
March 31, 1980. The evidence was that claimant did have a 
"valid reason" under OAR 436-54-283(3) for not keeping 
the appointment; on advice of his treating.physician, he 
required bed rest due to a severe reaction to treatment. 

1 If a claimant, "* * * refuses to submit to such [medical examination], or 
obstructs the same, his rights to compensation shall be suspended with the 
consent of the director until the examination takes place * * *." ORS 656.325(1). 

2 The attorney's letter misstated the appointment date. After receipt of the 
attorney's letter the insurer telephoned the attorney but was unable to contact 
him and left a message asking the uttorney to return the call. The call was not 
returned. 

3 The insurer's request for consent to suspend payments was misdirected to 
the Evaluation Division of the Department. OAR 436-54-283(5) provides that an 
application requesting consent to suspend payments shall be submitted to the 
Compliance Division. 
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It is clear from the foregoing that the insurer failed 
to comply with the pertinent rules4 when it scheduled the 

4 The "procedural rules" relied upon by the referee are: 

OAR 436-54-281 provides: 

"(1) The Compliance Division is responsible for issuing an order of 
consent to the suspension of compensation by an insurer or self-insured 
employer under the following conditions: 

"(a) An order shall be issued if. the worker, when requested by the 
Director, insurer or self-insured employer, fails or refuses to submit to 
medical examination, or obstructs the same at a time and from time to time at 
a place reasonably convenient for the worker. The compensation under the 
order shall be suspended until the examination has taken place. No compen
sation shall be due or paid during such period. 

" * * * • * 

"(c) An order shall be issued for any period of time during which a 
worker refuses to submit to such medical or surgical treatment as is reason
ably essential to promote recovery. No compensation shall be due or paid 
during such period." 

OAR 436-54-283, in pertinent part, provides: 

"(1) A worker shall submit to medical examination at a time and, from 
time to time, at a place reasonably convenient for the worker when requested 
to do so by the Director, insurer or self-insured employer. For the purposes of 
this section, the Callahan Center shall be presumed to be a place reasonably 
convenient for an examination of any worker receiving benefits pursuant to 
ORS Chapter 656. 

"(2) The director, insurer or self-insured employer shall notify the work
er in writing at least 10 days prior to the examination of the following: 

"(a) purpose of the examination, 

"(b) the date, time and place of the examination, and 

"(c) in prominent or bold-face type the paragraph: 

"ATTENDANCE OF THIS EXAMINATION IS MANDATORY. Y O U 
A R E RESPONSIBLE FOR NOTIFYING US PRIOR TO T H E DATE OR 
TIME OF T H E EXAMINATION OF ANY VALID REASON WHY Y O U 
CANNOT ATTEND AS SCHEDULED. F A I L U R E TO ATTEND THIS E X 
AMINATION, OBSTRUCTION OF SAME, OR AN INVALID REASON FOR 
NOT ATTENDING SHALL R E S U L T IN SUSPENSION OF YOUR COM
PENSATION BENEFITS PURSUANT TO ORS 656.325 and OAR 436-54: 

"(3) The Director, insurer or self-insured employer upon receipt from the 
worker of a valid reason for not attending a scheduled examination or not 
completing an authorized program shall determine whether to reschedule 
same, if the examination is to be rescheduled, the Department, insurer or 
self-insured employer shall immediately reschedule the worker for the re
quested examination as soon as possible in the future and consistent with the 
ability of the worker to submit to such examination." 

OAR 436-C9-210 provides: 

"(1) The Board, the' Director, or insurer have the right to obtain medical 
examinations of the worker by physicians of their choice. The worker shall be 

-369-



Cite as 56 Or App 371 (1982) 375 

medical examination. Specifically, the insurer's letter of 
February 6, 1980, failed to state the purpose of the exami
nation and did not contain the required cautionary lan
guage. OAR 436-54-283(2)(a) and (c), OAR 436-69-210(1). 
The insurer did not determine whether the examination 
was at a place, time or interval reasonably convenient to 
claimant. OAR 436-69-610(1). Claimant's treating physi
cian was not consulted before the scheduling of the exami
nation as required by OAR 436>-29-210(2). Nor did the 
insurer determine if the scheduled examination would de
lay or interrupt claimant's treatment. OAR 436-69-210(1). 
Although claimant had a "valid reason" not to keep the 
appointment, he did not advise the insurer of that fact and 
failed to keep the scheduled appointment. OAR 436-54-
281(l)(a) and OAR 436-54-283(3). 

The referee found that the insurer failed to "com
ply substantially with the procedural rules * * * of the 
Workers' Compensation Department pertaining to submit
ting claimant to a required medical examination * * *." The 
referee set aside the suspension order but declined to award 
penalties and fees, because "* * * the delay and hardship, if 
hny, caused in this case because of the issuance of the order 
of suspension was contributed to by the claimant or his 
agent." The referee concluded that claimant had failed to 
prove by a preponderance of the evidence his entitlement to 
penalties and fees. 

Claimant argues that penalties and attorney's fees 
should be awarded because of the insurer's "unreasonable 
resistance" to the payment of compensation. Claimant cites 
ho statute or Board Rule for that proposition. Penalties and 
fees can be awarded only when expressly authorized by 
statute. Brown v. EBICompanies, 289 Or 905, 618 P2d 959 
(1980); Morgan v. Stimson Lumber Company, 288 Or 595, 

notified of the purpose of the examination. Such examinations shall be at 
places, times, and intervals reasonably convenient to the worker, and shall 
not delay or interrupt proper treatment of the worker. 

"(2) The person requesting the examination should consult with the 
attending physician and endeavor to choose a mutually agreeable examiner. 
However, the selection of the examiner finally rests with the Board, the 

- Department or insurer. 

"(3) The person requesting the examination shall send a copy of the 
report to the treating physician." 
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607 P2d 150 (1980); Korter v. EBI Companies, Inc., 46 Or 
App 43, 610 P2d 312 (1980), 51 Or App 206, 625 P2d 668 
(1981); Atwood v. SAIF, 30 Or App 1009, 569 P2d 52 (1977). 
Claimant's use of the quoted langauge suggests that ORS 
656.262(8) and ORS 656.382(1) form the basis for his argu
ment. ORS 656.262(8)5 authorizes a penalty for unreason
able delay or refusal to pay compensation plus any attorney 
fee which may be assessed under ORS 656.382, which 
requires the payment of attorney fees when a direct respon
sibility employer or SAIF "unreasonably resists the pay
ment of compensation." Williams v. SAIF, 31 Or App 1301, 
1306, 572 P2d 658 (1977), rev den (1978).6 

We have found no case and none has been cited 
that deals with the precise question now before us.7 The 
narrow issue is whether ORS 656.262(a) and ORS 656.382 
or any Board Rule authorizes assessment of penalties or the 
award of attorney's fees when the insurer violates the 
pertinent rules relating to the procedure to schedule medi
cal examinations. 

5 ORS C56.262(8) provides, in pertinent part: 

"If the corporation or direct responsibility employer or its insurer un
reasonably refuses to pay compensation, or unreasonably delays acceptance or 
denial of a claim, the direct responsibility employer shall be liable for an 
additional amount up to 25 percent of the amounts then due plus any attorney 
fees which may be assessed under ORS 656.382." (Emphasis added.) 
6 ORS 656.382(1) and (2) provide: 

"(1) If a direct responsibility employer or the State Accident Insurance 
Fund Corporation refuses to pay compensation due under an order of a 
referee, board or court, or otherwise unreasonably resists the payment of 
compensation, the employer or corporation shall pay to the claimant or his 
attorney a reasonable attorney's fee as provided in subsection (2) of this 
section. To the extent a contributing employer has caused the corporation to 
be charged such fees, such employer may be charged with those fees. 

"(2) If a request for hearing, request for review or court appeal is 
initiated by an employer or the corporation,, and the referee, board or court 
finds that the compensation awarded to a claimant should not be disallowed 
or reduced, the employer or corporation shall be required to pay-to the 
claimant or his attorney a reasonable attorney's fee in an amount set by the 
referee, board or the court for legal representation by an attorney for the 
claimant at the hearing, review or appeal;" (Emphasis added.) 
7 But see Morgan v. Stimson Lumber Company, supra, which held that the 

Board did not exceed its statutory authority when it ordered the employer to pay a 
penalty and attorney fee for delaying or refusing prompt payment or decision of a 
claim by failing to honor the claimant's request for certain documents pursuant to 
OAR 436-83-460. '"Y ' '.< 
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The difficulty of resolving the issue is compounded 
by the fact that the Department, acting through its Com
pliance Division, must consent to the suspension of pay
ments prior to actual suspension by the insurer. ORS 
656.325(1), supra; OAR 436-54-281(l)(a) and (c). Here, the 
insurer's request for consent to suspend included the insur
er's letter notifying claimant of the scheduled examination 
and the claimant's response. It is clear from a reading of 
the request that it did not comply with the rules. Nonethe
less, the Compliance Division found a sufficient basis to 
conclude that claimant failed to submit to the examination, 
and it consented to the suspension of payments, even 
though the Compliance Division, by its own rules, has 
authority to deny a request for suspension "because of an 
improper request." OAR 436^54-281(5). Given the Com
pliance Division's consent to the insurer's actions, we agree 
with the Board that the insurer's actions were not un
reasonable under either ORS 656.262(a) or ORS 656.382 — 
assuming either statute (or both) is otherwise applicable. 

Affirmed. 
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IN THE COURT OF APPEALS OF T H E 
STATE OF OREGON 

In the Matter of the Compensation of 
Joe McKenzie, Claimant. 

R. A. GRAY & COMPANY, 
h Petitioner, 

v. 
McKENZIE, 
Respondent. 

(WCB Case No. 80-03508, CA A21273) 
Judicial Review from Workers' Compensation Board. 
Argued and submitted October 30, 1981. 
Emil R. Berg, Portland, argued the cause for petitioner. 

On the brief were Margaret H. Leek Leiberan, and Lang, 
Klein, Wolf, Smith, Griffith & Hallmark, Portland. 

Rolf Olson, Salem, argued/the cause for respondent. On 
the brief were Gregg R. Hraca, and Olson, Hittle, Gardner 
& Evans, Salem. 

Before Joseph, Chief Judge, and Warden and Warren, 
Judges. 

PER CURIAM. 
Order modified to provide that claimant's award of per

manent and total disability be made retroactive to July 2, 
1980. Affirmed as modified. 
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P E R C U R I A M . 

395 

In this workers' compensation case, employer 
appeals an order of the Workers' Compensation Board, 
which reversed the order of the referee and held that 
claimant's neurological disorder was causally related to his 
1978 injury and that claimant's condition had become ag
gravated. The Board awarded claimant permanent total 
disability commencing June 3, 1981, the date of the order. 

On de novo review, we affirm the order of the 
Board awarding permanent total disability and find that 
claimant established that he was permanently and totally 
disabled as of July 2, 1980, when Dr. Rafal diagnosed 
claimant's condition as progressive supranuclear palsy. 
Morris v. Denny's, 53 Or App 863, 633 P2d 827 (1981). 

Order modified to provide that claimant's award of 
permanent and total disability be made retroactive to July 
2, 1980. Affirmed as modified. 
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Company, 
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Argued and s u b m i t t e d October 30, 1981. 

A l i c e G o l d s t e i n , P o r t l a n d , argued the cause f o r 
p e t i t i o n e r . W i t h her on the b r i e f was Welch, 
Bruun and Green, P o r t l a n d . 

Emil R. Berg, P o r t l a n d , argued t h e cause f o r 
r e s p o n d e n t s . On t h e b r i e f were D a r y l l E. K l e i n , 
and W o l f , G r i f f i t h , B i t t n e r , A b b o t t & R o b e r t s , 
P o r t l a n d . 

B e f o r e Joseph, C h i e f Judge, and Warden and Warren, 
Judges. 

JOSEPH, C. J. 

Reversed; r e f e r e e ' s o r d e r r e i n s t a t e d . 
« 

LLARS 

FILED: 3/22/82 

JOSEPH, C . J . 

Cl a i m a n t appeals from an o r d e r o f t h e Workers' 

Compensation Board r e v e r s i n g t h e r e f e r e e ' s award o f temporary 

d i s a b i l i t y compensation, a 25 p e r c e n t p e n a l t y and a t t o r n e y f e e s . 

We r e v e r s e . 
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C l a i m a n t s u f f e r e d a compensable i n j u r y t o her sh o u l d e r 

on May 7, 1979, and her c l a i m was a c c e p t e d . On January 2 1 , 1980 

t h e d i r e c t r e s p o n s i b i l i t y employer u n i l a t e r a l l y suspended 

t e m p o r a r y d i s a b i l i t y payments. A d e t e r m i n a t i o n o r d e r was i s s u e d 

on A p r i l 22, 1980, which awarded temporary t o t a l d i s a b i l i t y 

compensation from May 9, 1979, t h r o u g h September 30, 1979, l e s s 

t i m e worked. A t t h e h e a r i n g on t h a t o r d e r p u r s u a n t t o 

d e f e n d a n t ' s r e q u e s t , t h e r e f e r e e found c l a i m a n t was e n t i t l e d 

t o t emporary t o t a l d i s a b i l i t y compensation from F e b r u a r y 5 t o 
i 

F e b r u a r y 25, 1980, and t o temporary p a r t i a l d i s a b i l i t y 

compensation from F e b r u a r y 26 t o March 5, 1980. He a l s o awarded 

her a 25 p e r c e n t p e n a l t y , f o r t h e i n s u r e r ' s unreasonable r e f u s a l 

t o pay th o s e a d d i t i o n a l amounts, and a t t o r n e y f e e s . ORS '"'".\J'̂  

6 5 6 . 2 6 2 ( 9 ) . The employer appealed o n l y t h e p e n a l t y and a t t o r n e y 

f e e s t o t h e Board. 

The Board m o d i f i e d t h e r e f e r e e ' s o r d e r by de n y i n g 

compensation f o r t h e p e r i o d February 5 t h r o u g h March 6, 

1980, and t h e p e n a l t y and a t t o r n e y f e e s . * 

Temporary d i s a b i l i t y b e n e f i t s may p r o p e r l y be 

t e r m i n a t e d o n l y i f t h e c l a i m a n t i s m e d i c a l l y s t a t i o n a r y . ORS 

6 5 6 . 2 6 8 ( 1 ) . On our de novo r e v i e w o f t h e r e c o r d , we conclude 

t h a t c l a i m a n t was n o t m e d i c a l l y s t a t i o n a r y a t t h e t i m e o f t h e 

employer's suspension o f b e n e f i t s , and i t was unreasonable t o 

suspend those b e n e f i t s when a d e t e r m i n a t i o n o.:c!er on t h e m a t t e r 

had n o t y e t been i s s u e d . ORS 2 6 2 . 2 6 8 ( 2 ) , ( 3 ) . 

The o r d e r o f t h e Board i s r e v e r s e d , and t h e r e f e r e e ' s 

o r d e r i s r e i n s t a t e d . 
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FOOTNOTES 

1 
I t i s c l e a r t h a t 'the Board can reach i s s u e s n o t r a i s e d 

by t h e p a r t i e s . R u s s e l l v. A & D T e r m i n a l s , 50 Or App 27, 3 1 , 
621 P2d 1221 ( 1981); Neely v. SAIF, 43 Or App 319, 323-24, 602 
P2d 1101 ( 1 9 7 9 ) , r e v den 288 Or 493 ( 1 9 8 0 ) . I t was a p p r o p r i a t e 
f o r t h e Board t o c o n s i d e r the q u e s t i o n o f c l a i m a n t ' s e n t i t l e m e n t 
t o t i m e l o s s compensation when o n l y t h e i s s u e o f t h e employer's 
unreasonable conduct was r a i s e d . The two i n q u i r i e s are r e l a t e d , 
f o r i n d e t e r m i n i n g t h e reasonableness o f t h e employer's r e f u s a l 
t o pay compensation t h e Board n e c e s s a r i l y l o o k e d a t t h e evidence 
o f c o m p e n s a b i l i t y . 
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A l i c e G o l d s t e i n , P o r t l a n d , argued t h e cause f o r p e t i t i o n e r . 
On the b r i e f was Welch, Bruun and Green, P o r t l a n d . 

D a r r e l l E. Bewley, A p p e l l a t e Counsel, S t a t e A c c i d e n t 
I n s u r a n c e Fund C o r p o r a t i o n , Salem, argued t h e cause 
and f i l e d t h e b r i e f f o r respondent. 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Warden and Warren, 
Judges. 

WARREN, J. 

D e n i a l o f o c c u p a t i o n a l d i s e a s e c l a i m a f f i r m e d ; d e n i a l o f 
t e m p o r a r y compensation, p e n a l t i e s and a t t o r n e y f e e s 
r e v e r s e d and remanded f o r d e t e r m i n a t i o n o f p e n a l t i e s 
and a t t o r n e y f e e s . 

FILED: March 22, 1982 
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WARREN, J. 

C l a i m a n t a p p e a l s from a Workers' Compensation Board o r d e r 

t h a t a f f i r m e d t h e r e f e r e e ' s d e n i a l o f her c l a i m s f o r compensation 

f o r o c c u p a t i o n a l d i s e a s e and f o r t e m p o r a r y t o t a l d i s a b i l i t y 

c o m p e n s a t i o n , p e n a l t i e s and a t t o r n e y f e e s because o f t h e S t a t e 

A c c i d e n t I n s u r a n c e Fund's (SAIF) u n t i m e l y d e n i a l o f her c l a i m . We 

a f f i r m t h e d e n i a l o f t h e o c c u p a t i o n a l d i s e a s e c l a i m and r e v e r s e and 

remand t h e d e n i a l o f t e m p o r a r y compensation, p e n a l t i e s and a t t o r n e y 

f e e s . 

C l a i m a n t q u i t her j o b F e b r u a r y 13, 1979, a l l e g e d l y due t o 

low back p a i n . She s u b m i t t e d her n o t i c e o f c l a i m on January 7, 1980, 

t h r e e days a f t e r r e c e i v i n g a d o c t o r ' s o p i n i o n p u r p o r t i n g t o connect 

her low back p a i n t o her employment. On March 19, 1980, SAIF d e n i e d 

her c l a i m f o r i n s u f f i c i e n t e v i d e n c e and u n t i m e l y f i l i n g . C l a i m a n t 

r e c e i v e d no t e m p o r a r y compensation. The r e f e r e e concluded t h a t 

c l a i m a n t had t i m e l y f i l e d her c l a i m b u t had f a i l e d t o c a r r y her burden 

o f p r o o f . He found her t e s t i m o n y n o t t o be c r e d i b l e and her d o c t o r ' s 

o p i n i o n s s u p p o r t i n g her c l a i m t o be based on i n c o m p l e t e i n f o r m a t i o n 

s u p p l i e d by c l a i m a n t . SAIF o f f e r e d no c o n t r a r y m e d i c a l evidence. 

T h i s case t u r n s on c l a i m a n t ' s c r e d i b i l i t y . The r e c o r d c o n t a i n s 

numerous i n c o n s i s t e n c i e s and d i s c r e p a n c i e s i n her e v i d e n c e . We 

co n c l u d e t h a t c l a i m a n t f a i l e d t o c a r r y her burden t o prove 

o c c u p a t i o n a l d i s e a s e . 

Temporary t o t a l d i s a b i l i t y compensation, however, i s a n o t h e r 

q u e s t i o n , f o r w h i c h t h e r e f e r e e ' s and Board's answers were wrong, 

though f o r d i f f e r e n t r e a s o n s . The r e f e r e e concluded t h a t no temporary 

compensation was a w a rdable, because c l a i m a n t had n o t proved her 
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" d i s e a s e " t o be compensable. The Board a f f i r m e d t h e d e n i a l a f t e r 

n o t i n g t h e r e f e r e e ' s c o n c l u s i o n t o be erroneous under Jones Emanuel 

H o s p i t a l , 280 Or 147, 570 P2d 70 ( 1 9 7 7 ) . The Board s a i d : 

" * * * [Under Jones!, i n t e r i m compensation may be 
due whether or n o t t h e c l a i m i s u l t i m a t e l y found t o be 
compensable. However, i n t h i s case, no i n t e r i m compensation 
i s due. * * * [Because t h e r e ] i s no p r o o f c l a i m a n t was o f f 
work due t o her back c o n d i t i o n and a l s o no m e d i c a l evidence 
p r e s e n t e d a u t h o r i z i n g t i m e loss*, [,1 * * * c l a i m a n t has 
f a i l e d t o prove her e n t i t l e m e n t t o i n t e r i m compensation 
f o r SAIF's l a t e d e n i a l . " 1 

I n Jones, t h e c o u r t c o n s t r u e d ORS 656.262 t o r e q u i r e payment 

o f t e m p o r a r y t o t a l d i s a b i l i t y compensation no l a t e r t h a n t h e 14th 

day a f t e r t h e employer has n o t i c e o f t h e c l a i m : " * * * ORS 656.262 

g i v e s t h e employer two c h o i c e s : deny t h e c l a i m or make i n t e r i m 

payments." 280 Or a t 151. Here, t h e employer d i d n e i t h e r . The 
2 

v a l i d i t y o f t h e c l a i m , as l a t e r d e t e r m i n e d , i s i r r e l e v a n t . The c o u r t 

i n Jones h e l d t h a t t he employer may n o t choose t o d e l a y acceptance 

o r d e n i a l o f t h e c l a i m w h i l e making no temporary payments; f u r t h e r , 

because a c l a i m a n t i s n o t r e q u i r e d t o repay t e m p o r a r y t o t a l d i s a b i l i t y 

c o m p e n s a t i o n , t h e c o u r t h e l d t h a t a c l a i m a n t i s e n t i t l e d t o r e c o v e r 

u n p a i d t e m p o r a r y compensation even i f t h e c l a i m has f i n a l l y been 

d e n i e d . The c o u r t d i d n o t c o n d i t i o n t h a t r e c o v e r y on a c l a i m a n t ' s 

p r o o f o f e n t i t l e m e n t . 

I n Jones, t h e c o u r t a l s o h e l d t h e c l a i m a n t t o be e n t i t l e d 

t o p e n a l t i e s and a t t o r n e y f e e s f o r t h e employer's u n r e a s o n a b l e r e f u s a l 

t o pay t e m p o r a r y b e n e f i t s . Here, SAIF's d e n i a l was 12 days l a t e . 

On a p p e a l , i t a t t e m p t s t o excuse t h a t d e l a y , b u t we f i n d no excuse. 

SAIF m e r e l y and i m p e r m i s s i b l y "gamble[d] on t h e u l t i m a t e outcome." 

Jones v. Emanuel H o s p i t a l , s u p r a , 280 Or a t 152. 
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We f i n d t h a t SAIF u n r e a s o n a b l y d e l a y e d d e n i a l and 

u n r e a s o n a b l y r e s i s t e d payment o f t e m p o r a r y b e n e f i t s . C l a i m a n t i s 

e n t i t l e d t o r e c o v e r n o t o n l y those b e n e f i t s , b u t p e n a l t i e s and 

a t t o r n e y f e e s . ORS 656.262(8); Jones y. Emanuel H o s p i t a l , s u p r a , 

280 Or a t 152-53. We remand f o r d e t e r m i n a t i o n o f t h e a p p r o p r i a t e 

p e n a l t y up t o 25 p e r c e n t o f t h e amount due and o f r e a s o n a b l e a t t o r n e y 

f e e s . 

D e n i a l o f o c c u p a t i o n a l d i s e a s e c l a i m i s a f f i r m e d ; d e n i a l 

o f t e m p o r a r y compensation, p e n a l t i e s and a t t o r n e y f e e s i s r e v e r s e d 

and remanded f o r a d e t e r m i n a t i o n o f p e n a l t i e s and a t t o r n e y f e e s . 

FOOTNOTE 

The p h y s i c i a n ' s r e p o r t s u p p o r t i n g her c l a i m concluded 
t h a t c l a i m a n t had low back d i s a b i l i t y a ggravated by l i f t i n g 
on t h e j o b . He coud n o t d e t e r m i n e whether t h e low back 
p a i n was caused by t h e l i f t i n g . 

SAIF d i d n o t c o n t e n d i n t h i s case t h a t c l a i m a n t was 
n o t a " s u b j e c t worker" a t t h e t i m e she a l l e g e d l y s u s t a i n e d 
her o c c u p a t i o n a l d i s e a s e . See B e l l v. Hartman, 289 Or 447, 
615 P2d 3I4_ (1980) . " ~ ' 
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IN THE COURT OF APPEALS OF THE STATE OF OREGON 

I n t h e M a t t e r o f t h e Compensation 
o f H a r o l d B. Looper, C l a i m a n t . 

H a r o l d B. Looper, 

P e t i t i o n e r , 

WCB No. 78-5162 
V . CA A22227 

S t a t e A c c i d e n t I n s u r a n c e Fund C o r p o r a t i o n , 

Respondent. 

************ 

J u d i c i a l Review from Workers' Compensation Board. 

Argued and s u b m i t t e d F e bruary 22, 1982. 

A. E. P i a z z a , Medford, argued t h e cause and f i l e d 
t h e b r i e f f o r p e t i t i o n e r . 

D a r r e l l E. Bewley, A p p e l l a t e Counsel, S t a t e A c c i d e n t 
I n s u r a n c e Fund C o r p o r a t i o n , argued t h e cause 
and f i l e d t h e b r i e f f o r r e s p o n d e n t . 

B e f o r e B u t t l e r , P r e s i d i n g Judge, and Warden and Warren, 
Judges. 

BUTTLER, P. J . 

Reversed and remanded w i t h i n s t r u c t i o n s t o r e i n s t a t e 
t h e r e f e r e e ' s award o f permanent t o t a l 
d i s a b i l i t y . 

Cite as 56 Or App 537 (1982) FILED 3/22/8 2. 
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BUTTLER, P. J . 

Cla i m a n t appeals from an ord e r o f t h e Workers' 

Compensation Board (Board) r e v e r s i n g t h e r e f e r e e ' s award o f 

permanent t o t a l d i s a b i l i t y and awarding c l a i m a n t 75 p e r c e n t 

scheduled d i s a b i l i t y f o r h i s l e f t l e g , 40 p e r c e n t scheduled 

d i s a b i l i t y f o r h i s l e f t arm, and 25 p e r c e n t unscheduled 

d i s a b i l i t y f o r problems i n v o l v i n g h i s head and t r u n k a r e a . We 

r e v i e w de novo. 

Since 1936, c l a i m a n t has worked as co-owner and 

" o u t s i d e " manager o f a s m a l l o i l p r o d u c t s d i s t r i b u t i n g company. 

Cn August 1 , 1975, t h e t a n k t r u c k c l a i m a n t was d r i v i n g 

c o l l i d e d w i t h a l o g g i n g t r u c k , as a r e s u l t o f which c l a i m a n t 

s u f f e r e d a c o n c u s s i o n , a b a s a l s k u l l f r a c t u r e , a crushed r i b 

cage on h i s l e f t s i d e w i t h a t o r n and c o l l a p s e d l e f t l u n g 

r e q u i r i n g a c h e s t t u b e , a s h a t t e r e d l e f t l e g below t h e knee 

r e q u i r i n g a complete knee r e p l a c e m e n t , and a t h o r a c i c o u t l e t 

problem w i t h h i s l e f t s h o u l d e r and arm, r e q u i r i n g s u r g i c a l 

removal o f t h e one unbroken r i b on h i s l e f t s i d e . 

A t t h e t i m e o f t h e i n j u r y , c l a i m a n t was a h e a l t h y man 

o f 58 y e a r s capable o f p e r f o r m i n g v i g o r o u s p h y s i c a l l a b o r . A f t e r 

t h e a c c i d e n t , c l a i m a n t was l e f t w i t h s e v e r a l s u b s t a n t i a l 

impairments.. We base our f i n d i n g s on the m e d i c a l r e p o r t s and 

on t h e t e s t i m o n y o f c l a i m a n t and' h i s w i f e , whom t h e r e f e r e e found 

t o be " t o t a l l y c r e d i b l e " w i t n e s s e s . . C l a i m a n t ' s r i b cage area 

h e a l e d a b n o r m a l l y , c a u s i n g g r a t i n g s e n s a t i o n s w i t h movement; 

he has c o n s t a n t p a i n , which i s i n t e n s i f i e d by s i t t i n g f o r more 

t h a n o n e - h a l f h o u r , by any l i f t i n g or by w a l k i n g more t h a n a 

b l o c k . H i s l e f t arm i s clumsy and v e r y weak; h i s hand cannot 
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te as 56 Or App 537 (1982) 

be used e f f e c t i v e l y f o r m a n i p u l a t i o n , and m e r e l y h o l d i n g an 
o b j e c t r e q u i r e s c o n c e n t r a t i o n . H i s l e f t l e g i s 1-3/4 i n c h e s 
s h o r t e r t h a n h i s r i g h t one, r e q u i r i n g c l a i m a n t t o wear a b u i l t - u p 
l e f t shoe; he s u f f e r s c o n s t a n t p a i n i n h i s l e g . C l a i m a n t ' s 
t o l e r a n c e l e v e l f o r s t a n d i n g i s from o n e - h a l f t o one hour. He 
i s unable t o bend, s q u a t , c r a w l c r c l i m b . H i s l e g problems have 
caused s e v e r a l f a l l s . He a l s o has nodules around h i s knee, which 
are e x q u i s i t e l y t e n d e r and e a s i l y i r r i t a t e d . H is l e f t h i p i s 
p a i n f u l when he w a l k s . 

Because o f an e n l a r g e d k i d n e y , c l a i m a n t ' s m e d i c a t i o n 

was red u c e d , b u t even the reduced dosage causes some d i z z i n e s s 

and r i n g i n g i n h i s e a r s . Because o f p a i n , and d e s p i t e t h e 

m e d i c a t i o n , c l a i m a n t f i n d s i t necessary t o r e s t f o r an hour and 

a h a l f each mid-day, l y i n g on h i s back. Since t h e a c c i d e n t , 

c l a i m a n t has e x p e r i e n c e d f r e q u e n t memory l o s s and f i n d s i t 

d i f f i c u l t t o c o n c e n t r a t e . The a c c i d e n t and i t s a f t e r m a t h have 

a l s o had an e f f e c t on h i s p e r s o n a l i t y ; c l a i m a n t ' s w i f e t e s t i f i e d 

t h a t p e t t y i r r i t a t i o n s now upset him t o t h e p o i n t o f near 

v i o l e n c e . 

A t t h e h e a r i n g , a v o c a t i o n a l e x p e r t t e s t i f i e d t h a t 

w i t h i n m e d i c a l l y documented r e s t r i c t i o n s , 1 c l a i m a n t c o u l d 

p e r f o r m t h e j o b s o f p a r k i n g l o t a t t e n d a n t , g a t e t e n d e r , 

h o t e l - m o t e l c l e r k and answering s e r v i c e o p e r a t o r . The e x p e r t 

conceded, however, t h a t i f c l a i m a n t found i t necessary t o r e s t 

one and one h a l f h o u r s i n t h e mid-day, he c o u l d n o t r e g u l a r l y 

p e r f o r m any o f t h e suggested j o b s . The r e f e r e e s t a t e d t h a t 

he was n o t co n v i n c e d by t h e t e s t i m o n y o f the v o c a t i o n a l e x p e r t 

t h a t c l a i m a n t c o u l d f u n c t i o n i n any j o b on a r e g u l a r b a s i s . 
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I n r e v e r s i n g t h e r e f e r e e ' s f i n d i n g o f permanent t o t a l 

d i s a b i l i t y , t h e Board c o n c l u d e d t h a t c l a i m a n t was n o t t o t a l l y 

i n c a p a c i t a t e d a s a m e d i c a l or p h y s i c a l m a t t e r and t h a t he 

had n o t met the burden o f s a t i s f y i n g ORS 6 5 6 . 2 0 6 ( 3 ) . 2 The 

Board was p e r s u a d e d by t h e v o c a t i o n a l e x p e r t t h a t c l a i m a n t was 

c a p a b l e of p e r f o r m i n g c e r t a i n j o b s ; i t emphasized t h a t c l a i m a n t 

t e s t i f i e d he h as made no a t t e m p t t o f i n d work. C l a i m a n t a l s o 

t e s t i f i e d , however, t h a t he h as been i n too much p a i n to seek 

work. Moreover, t h e v o c a t i o n a l e x p e r t d i d n o t t a k e i n t o a c c o u n t 

c l a i m a n t ' s age and a d d i t i o n a l work r e s t r i c t i o n s c a u s e d by the 

p a i n . 

I n our v i e w , i t would be u n r e a l i s t i c t o s a y t h a t t h i s 

man ( 6 3 y e a r s o l d a t the time o f t he h e a r i n g ) w i t h a l O t h - g r a d e 

e d u c a t i o n h a s a r e a s o n a b l e e x p e c t a t i o n o f b e i n g a b l e to s e l l 

h i s s e r v i c e s t o an emp l o y e r . W i l s o n v. Weye r h a e u s e r , 30 Or App 

403, 412-13, 567 P2d 567 ( 1 9 7 7 ) . Under the^ c i r c u m s t a n c e s , i t 

wouid have been f u t i l e f o r c l a i m a n t to have a t t e m p t e d to f i n d 

employment. M o r r i s v . Denny's, 50 Or App 533, 538, 623 P2d 1118 

( 1 9 8 1 ) ; B u t c h e r v . S A I F , 45 Or App 313, 317, 608 P2d 575 ( 1 9 8 0 ) . 

C l a i m a n t h a s s u s t a i n e d h i s burden of p r o v i n g t h a t he i s 

p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g work a t a 

g a i n f u l and s u i t a b l e o c c u p a t i o n . ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . 3 

R e v e r s e d and remanded w i t h i n s t r u c t i o n s to r e i n s t a t e 

t h e r e f e r e e ' s award o f permanent t o t a l d i s a b i l i t y . 

-385-



FOOTNOTES 

1 

Under one d o c t o r ' s s e t o f r e s t r i c t i o n s , c l a i m a n t c o u l d 

s i t f o r two h o u r s , s t a n d f o r two h o u r s , and walk f o r one hour 

d u r i n g t h e c o u r s e of a work day, l i f t 11 t o 20 pounds 

o c c a s i o n a l l y , b u t c o u l d c a r r y no w e i g h t . 

2 

ORS 6 5 6 . 2 0 6 ( 3 ) p r o v i d e s : 

" ( 3 ) The worker h a s t h e burden o f p r o v i n g 
permanent t o t a l d i s a b i l i t y s t a t u s and must e s t a b l i s h 
t h a t he i s w i l l i n g to se e k r e g u l a r g a i n f u l employment 
and t h a t he h as made r e a s o n a b l e e f f o r t s t o o b t a i n s u c h 
einplo y i T i s n t . " 

3 

ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) p r o v i d e s : 

" ( 1 ) As used i n t h i s s e c t i o n : 
" ( a ) 'Permanent t o t a l d i s a b i l i t y ' means t h e l o s s , 

i n c l u d i n g p r e e x i s t i n g d i s a b i l i t y , of use or f u n c t i o n 
o f any s c h e d u l e d or u n s c h e d u l e d p o r t i o n of t he body 
which p e r m a n e n t l y , i n c a p a c i t a t e s t h e worker from 
r e g u l a r l y p e r f o r m i n g ; work a t a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . As used i n t h i s s e c t i o n , a s u i t a b l e 
o c c u p a t i o n i s one which the worker h a s the a b i l i t y 
and t h e t r a i n i n g or e x p e r i e n c e t o p e r f o r m , or an 
o c c u p a t i o n which he i s a b l e t o pe r f o r m a f t e r 
r e h a b i l i t a t i o n . " 
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IN THE SUPREME COURT OF THE STATE OF OREGON 

I n Banc* 

I n the m a t t e r o f t h e co m p e n s a t i o n 
o f Rex H a r r i s , C l a i m a n t , 

P e t i t i o n e r on Review, 

v . 

S A I F - C o r p o r a t i o n , 

Respondent on Review. 

* * * * * 
WCB No. 79-7093 

CA 197 23 . 
SC 27908 

On r e v i e w from t h e C o u r t of A p p e a l s . * * 

Argued and s u b m i t t e d November 2, 1981. 

C y n t h i a L . B a r r e t t , P o r t l a n d argued t h e 
c a u s e f o r p e t i t i o n e r . C h a r l e s 
P a u l s o n , P o r t l a n d , f i l e d t h e b r i e f f o r 
p e t i t i o n e r . 

D a r r e l l E . Bewley, Salem, f i l e d t h e b r i e f 
and argued t h e c a u s e f o r r e s p o n d e n t . 
W i t h him on t h e b r i e f were K. R. Maloney 
and James A. B l e v i n s , Salem. 

CAMPBELL, J . 

The d e c i s i o n of t h e C o u r t of A p p e a l s i s r e v e r s e d 
and t h e m a t t e r remanded to t he C o u r t of A p p e a l s w i t h 
i n s t r u c t i o n s t o remand t o t he Workers' Compensation B o a r d . 

* Tongue, J . , r e t i r e d F e b r u a r y 7, 1982. 

** A p p e a l from t h e Order of t h e Workers' Compensation Board. 

52 Or App 233; P2d ( 1 9 8 1 ) . 
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CAMPBELL, J . 

C l a i m a n t H a r r i s , who had been adjudged p e r m a n e n t l y t o t a l l y 

d i s a b l e d i n 1970 a s a r e s u l t o f a w o r k - r e l a t e d a c c i d e n t , a p p e a l e d 

from an o r d e r o f t h e Workers' Compensation Board ( B o a r d ) w h i c h found 

him no l o n g e r p e r m a n e n t l y t o t a l l y d i s a b l e d and p r o s p e c t i v e l y r e d u c e d 

h i s d i s a b i l i t y c o m p e n s a t i o n award. The C o u r t o f A p p e a l s a f f i r m e d 

w i t h o u t o p i n i o n and c l a i m a n t p e t i t i o n e d t h i s c o u r t f o r r e v i e w 

c o n t e n d i n g t h a t ( 1 ) t h e Board had e r r o n e o u s l y p l a c e d t h e burden o f 

p r o o f upon him t o show c o n t i n u a n c e o f h i s d i s a b i l i t y r a t h e r t h a n 

upon t h e i n s u r e r t o e s t a b l i s h a change of c i r c u m s t a n c e s w a r r a n t i n g 

award m o d i f i c a t i o n , and ( 2 ) t h e Board e r r e d i n b a s i n g i t s f i n d i n g 

t h a t he was no l o n g e r p e r m a n e n t l y t o t a l l y d i s a b l e d upon income he 

had e a r n e d t h r o u g h r e a l e s t a t e i n v e s t m e n t s . 

T h e r e i s no d i s p u t e i n t h i s a c t i o n t h a t c l a i m a n t was 

s u b s t a n t i a l l y d i s a b l e d by a compensable o n - t h e - j o b i n j u r y and t h a t 

he r e m a i n s d i s a b l e d t o some d e g r e e . The d i s p u t e c e n t e r s upon t h e 

p r e s e n t e x t e n t of h i s d i s a b i l i t y and t h e p r o p r i e t y o f t h e Board 

a c t i o n i n r e d u c i n g h i s c o m p e n s a t i o n award. Fo r r e a s o n s s e t o u t 

below, we a g r e e w i t h t h e b a s i c c o n t e n t i o n s of t h e c l a i m a n t and 

r e v e r s e and remand t h i s c a u s e t o t h e Board f o r r e c o n s i d e r a t i o n o f 

i t s o r d e r . 

I n September of 1967, c l a i m a n t s u f f e r e d a s e v e r e j o b - r e l a t e d 

i n j u r y when a r o c k s h a t t e r e d the w i n d s h i e l d o f t h e p i c k u p he was 

d r i v i n g and s t r u c k him i n t h e head. He s u s t a i n e d m u l t i p l e s k u l l 

f r a c t u r e s and o r g a n i c b r a i n damage and was h o s p i t a l i z e d f o r two 

weeks a f t e r t h e a c c i d e n t . H i s i n i t i a l c o m p l a i n t s were memory 

f a i l u r e , s i n u s d i f f i c u l t i e s , t e n d e r n e s s and s t i f f n e s s i n t h e n e c k , e 

deformed f a c e , and i n a b i l i t y t o open h i s mouth. 
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A t t h e ti m e o f t h e a c c i d e n t , c l a i m a n t had had a lo n g and s t a b l e 

work h i s t o r y , i n c l u d i n g 17 c o n t i n u o u s y e a r s a s a s t o c k d e l i v e r y 

d r i v e r f o r h i s e m p l o y e r , an o i l p r o d u c t s f i r m . D e s p i t e h i s 

i n j u r i e s , c l a i m a n t was h i g h l y m o t i v i a t e d t o r e t u r n t o work. A f t e r 

r e c u p e r a t i o n , he was examined by d o c t o r s o f t h e Workers' 

C o m p e n s a t i o n Board; t h e d i s c h a r g e committee e v e n t u a l l y found him t o 

be o n l y m i n i m a l l y p h y s i c a l l y d i s a b l e d , i n e l i g i b l e f o r v o c a t i o n a l 

r e h a b i l i t a t i o n , and w e l l enough t o be r e l e a s e d t o resume h i s former 

j o b . C l a i m a n t r e t u r n e d t o h i s j o b i n F e b r u a r y 1968, but d u r i n g t h e 

summer of 1959 he made s e r i o u s e r r o r s a t work, i m p r o p e r l y m i x i n g 

f u e l s , w h i c h c o s t h i s employer a c o n s i d e r a b l e amount of money. The 

e r r o r s were a p p a r e n t l y t h e r e s u l t o f c l a i m a n t ' s c o n t i n u i n g memory 

and a t t e n t i o n p r o b l e m s . Soon a f t e r t h e i n c i d e n t , c l a i m a n t was 

demoted. Even w i t h a p o s i t i o n o f l e s s r e s p o n s i b i l i t y , however, 

c l a i m a n t was not a b l e to p e r f o r m s a t i s f a c t o r i l y and h i s employment 

was e v e n t u a l l y t e r m i n a t e d . 

He was t h e r e u p o n r e e v a l u a t e d by t h e Board and by a 

D e t e r m i n a t i o n O r d e r d a t e d J u n e 3, 1970, he was found to be 

p e r m a n e n t l y t o t a l l y d i s a b l e d . C l a i m a n t ' s permanent p h y s i c a l 

i m p a i r m e n t s , though s i g n i f i c a n t , were r e l a t i v e l y minor; i n j u r y -
r e l a t e d m e n t a l and p s y c h o l o g i c a l p r o b l e m s , however, i n c l u d i n g 

d i s t r a c t a b i l i t y , l o s s o f memory, d e p r e s s i o n and a n x i e t y a d v e r s e l y 

a f f e c t e d h i s e m p l o y a b i l i t y . i n t h e t y p e of p o s i t i o n s i n w h i c h he was 

f o r m e r l y employed. 

D u r i n g December 1970, c l a i m a n t began an extended c o u r s e of 

p s y c h o t h e r a p y w i t h a p s y c h i a t r i s t and e n r o l l e d i n C o l u m b i a B a s i n 

Community C o l l e g e f o r c o u r s e w o r k i n r e a l e s t a t e s a l e s . The 

p s y c h i a t r i s t ' s i n i t i a l r e p o r t was t h a t c l a i m a n t had e x t r e m e l y 

r e g r e s s e d f o l l o w i n g t h e a c c i d e n t and was s l o w l y l e a r n i n g t o cope 
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w i t h h i s d i s a b i l i t y . T h e r a p y was d i s c o n t i n u e d i n J u l y 1972 w i t h 

t h e d o c t o r r e p o r t i n g t h a t c l a i m a n t " i s going to make a s a t i s f a c t o r y 

a d j u s t m e n t but he d e f i n i t e l y w i l l have some permanent, p a r t i a l 

d i s a b i l i t y . " 

The n e x t m e d i c a l r e p o r r s i n t h e f i l e , d a t e d March 1976 and 

December 1977, found c l a i m a n t ' s c o n d i t i o n e s s e n t i a l l y unchanged o v e r 

t h e p r e c e d i n g s e v e n y e a r s , b u t noted t h a t he was a d j u s t i n g w e l l t o 

h i s d i s a b i l i t i e s . I n l a t e 1977 c l a i m a n t s t a r t e d s e e i n g h i s 

p s y c h i a t r i s t a g a i n i n drug t h e r a p y a s w e l l a s p s y c h o t h e r a p y . I n 

Oc t o b e r o f 1979, h i s p s y c h i a t r i s t o p i n e d t h a t d e s p i t e t h e t h e r a p y 

c l a i m a n t remained t o t a l l y d i s a b l e d , o n l y m a r g i n a l l y a d j u s t e d t o 

l i f e , and i n need o f f u r t h e r t r e a t m e n t . 

N o t w i t h s t a n d i n g t h e m e d i c a l r e p o r t s w h i c h c o n t i n u e d t o s t a t e 

t h a t c l a i m a n t ' s d i s a b i l i t y remained e s s e n t i a l l y unchanged s i n c e h i s 

a c c i d e n t , t h e S t a t e A c c i d e n t I n s u r a n c e Fund ( S A I F ) , h i s i n s u r e r , 

r e q u e s t e d a r e e v a l u a t i o n and r e d u c t i o n i n h i s award p u r s u a n t t o ORS 

656.206. C i t i n g t h e f a c t t h a t c l a i m a n t had become a l i c e n s e d r e a l 

e s t a t e a g e n t i n 1972 and had e n j o y e d r a t h e r h i g h incomes i n t h e 

y e a r s 1973 t h r o u g h 1979, S A I F argued t h a t c l a i m a n t was no l o n g e r 

p e r m a n e n t l y t o t a l l y d i s a b l e d . A f t e r i n v e s t i g a t i o n , t h e E v a l u a t i o n 

D i v i s i o n o f t h e Workers' C o m p e n s a t i o n Department a g r e e d and 

recommended t o t h e Board t h a t c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 

be t e r m i n a t e d and h i s c o m p e n s a t i o n be r e d u c e d t o 48 d e g r e e s f o r 15 

p e r c e n t u n s c h e d u l e d head d i s a b i l i t y . By o r d e r d a t e d J u l y 31, 1979, 

t h e Board c o n c u r r e d w i t h t h e D i v i s i o n recommendation. 

C l a i m a n t t h e n r e q u e s t e d a h e a r i n g t o s e e k r e i n s t a t e m e n t o f h i s 

award. See ORS 6 5 6 . 2 8 3 ( 1 ) , OAR 436-65-225(2)'. By o p i n i o n and 

o r d e r d a t e d A p r i l 25, 1980, t h e Board r e f e r e e found t h a t c l a i m a n t 
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remained p e r m a n e n t l y and t o t a l l y d i s a b l e d , r e v e r s e d the J u l y 31, 

1979, o r d e r r e d u c i n g h i s d i s a b i l i t y award, and r e i n s t a t e d h i s p r i o r 

p ermanent and t o t a l d i s a b i l i t y award. P u r s u a n t t o ORS 656.295, S A I F 

r e q u e s t e d Board r e v i e w a l l e g i n g t h a t c l a i m a n t had n o t p r o v e n h i m s e l f 

t o be p e r m a n e n t l y t o t a l l y d i s a b l e d . A f t e r de novo r e v i e w , t h e Board 

by o r d e r d a t e d December 19, 1980, a g a i n r e v o k e d c l a i m a n t ' s permanent 

t o t a l d i s a b i l i t y award, m o d i f i e d t h e r e f e r e e d e t e r m i n a t i o n and 

awarded c l a i m a n t c o m p e n s a t i o n e q u a l t o 240 d e g r e e s f o r 75 p e r c e n t 

u n s c h e d u l e d d i s a b i l i t y i n l i e u o f p r i o r a w a r d s . I t i s t h i s o r d e r 

from w h i c h c l a i m a n t a p p e a l e d . 

The t h r e s h o l d i s s u e t o be r e s o l v e d i s : I n a p r o c e e d i n g t o 
d i m i n i s h or t e r m i n a t e a p r i o r d i s a b i l i t y c o m p e n s a t i o n award, does 

t h e c l a i m a n t have t h e burden o f p r o o f t o e s t a b l i s h t h a t h i s or her 

d i s a b i l i t y i s c o n t i n u i n g , or does t h e employer or i n s u r e r bear t h e 

burden t o e s t a b l i s h a change i n c i r c u m s t a n c e s s u f f i c i e n t to j u s t i f y 

award r e d u c t i o n ? C l a i m a n t c o n t e n d s t h a t the burden s h o u l d have 

been on S A I F i n t h i s c a s e and t h a t the Board had e r r o n e o u s l y p l a c e d 

t h e burden upon him. 

The r e c o r d i s u n c l e a r on the i s s u e . S A I F was the i n i t i a t o r of 

t h i s p r o c e e d i n g t o r e d u c e c l a i m a n t ' s permanent t o t a l d i s a b i l i t y 

award; p u r s u a n t t o ORS 6 5 6 . 2 0 6 ( 5 ) i t reexamined c l a i m a n t ' s f i l e , 

f o r w a r d e d i t s r e s u l t s to t he Workers' Compensation Department, and 

r e q u e s t e d a r e e v a l u a t i o n and r e d u c t i o n o f c l a i m a n t ' s award.''' The 

J u l y 3 1 / 1979, Board o r d e r r e d u c i n g c l a i m a n t ' s award i s ambiguous 

r e g a r d i n g the burden o f p r o o f issue,- c o n c l u d i n g o n l y t h a t " c l a i m a n t 

c a n no l o n g e r be c o n s i d e r e d p e r m a n e n t l y and t o t a l l y d i s a b l e d * * *." 

A f t e r t h e h e a r i n g r e q u e s t e d by c l a i m a n t , t h e A p r i l 15, 1980, o p i n i o n 

and o r d e r i s s u e d by t h e r e f e r e e i n d i c a t e s o n l y t h a t he a g r e e d w i t h 

c l a i m a n t on the m e r i t s and found i t " c o n v i n c i n g t h a t c l a i m a n t i s 

p e r m a n e n t l v t o t a l l v d i s a b l e d , and h a s been s i n c e June 1, 1970." 
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I n s e e k i n g Board r e v i e w o f t h e r e f e r e e d e t e r m i n a t i o n i n 

c l a i m a n t ' s f a v o r , S A I F c o n t e n d e d t h a t " c l a i m a n t had n o t proven he i s 

p e r m a n e n t l y and t o t a l l y d i s a b l e d . " The Board a g r e e d w i t h S A I F both 

on the m e r i t s and on t h e burden o f p r o o f i s s u e : " A f t e r making an 

i n d e p e n d e n t r e v i e w of the r e c o r d i n t h i s c a s e , we f i n d the c l a i m a n t 

has. l o s t a c o n s i d e r a b l e p o r t i o n o f wage e a r n i n g c a p a c i t y , b u t he has 

n o t p r o v e n he i s p e r m a n e n t l y and t o t a l l y d i s a b l e d . " ( E m p h a s i s 

added.) 

I n h i s a p p e a l . t o the C o u r t o f A p p e a l s , c l a i m a n t a s s i g n e d t h i s 

p l a c e m e n t o f t h e burden o f - p r o o f as e r r o r , c i t i n g B e n t l e y v . S A I F , 

38 Or App 473, 590 P2d 746 ( 1 9 7 9 ) . I n B e n t l e y S A I F was a p p e a l i n g a 

B oard r e f u s a l t o r e d u c e a permanent t o t a l d i s a b i l i t y award; i t 

a l l e g e d t h a t the c l a i m a n t t h e r e had n o t proven t h a t she remained so 

d i s a b l e d . The C o u r t o f A p p e a l s h e l d : 

"The worker s e e k i n g a permanent t o t a l d i s a b i l i t y 
award has t h e ' b u r d e n o f p r o v i n g t h a t s t a t u s i n t h e 
f i r s t i n s t a n c e . ORS 6 5 6 . 2 0 6 ( 3 ) . The A c t s a y s n o t h i n g 
r e s p e c t i n g t h e burden o f p r o o f f o r a downward 
a d j u s t m e n t of t h e award. ?We t h i n k i f e i t h e r t h e 
e m p l o y e r o r . i n s u r e r s e e k s ! a r e d u c t i o n i n the award 
b a s e d upon an improvement, o f t h e worker' s e a r n i n g 
c a p a c i t v . i t must e s t a b l i s h t h e . n e c e s s a r y change. I t i s 
n o t s u f f i c i e n t to a l l e g e a change i n ; , c o n d i t i o n s and 
t h e r e b y s h i f t t h e burden .of p r o o f to~ t h e c l a i m a n t t o 
e s t a b l i s h a l a c k o f change." 38 Or App a t 478. 

I n i t s b r i e f b e f o r e t h e Cdu^fe o f ^ p p ^ a l s , S A I F acknowledged t h e 

B e n t l e y r u l e b u t a r gued t h a t the e v i d e n c e i n t h e r e c o r d was 

s u f f i c i e n t "to uphold t h e Board d e c i s i o n on t h e m e r i t s ; t h a t i s , S A I F 

c o n t e n d e d t h a t , even i f i t . had t he burden o f p r o o f , i t had c a r r i e d 

i t . The C o u r t o f A p p e a l s ,;43in A f f i r m i n g w i t h o u t , o p i n i o n - o r any 

c i t a t i o n , l e f t t h e ; p a r t i e s and? t h i s c o u r t w i t h o u t an i n k l i n g as t o 

t h e - r a t i o n a l e . ' f o r - i t s •d-ecjfts'io/n^U-' -did' i t c o n c l u d e t h a t t h e Board d i d 

n o t e r r i n p l a c i n g t h e burden o f p r o o f upon t h e c l a i m a n t ( t h e r e b y 

i m p l i c i t l y o v e r r u l i n g or d i s t i n g u i s h i n g B e n t l e y ) , or d i d i t a g r e e 
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w i t h S A I F ' s c o n t e n t i o n and d e c i d e t h a t , based upon i t s own de novo 
2 

r e v i e w o f t he r e c o r d , S A I F had c a r r i e d i t s burden o f p r o o f ? 

I n h i s p e t i t i o n f o r r e v i e w h e r e , t h e c l a i m a n t r e i t e r a t e s h i s 

arguments below, b u t S A I F has changed i t s t a c k . C o n t r a r y t o i t s 

e a r l i e r a c q u i e s c e n c e i n t h e B e n t l e y r u l e , S A I F now c o n t e n d s t h a t t h e 

B o a r d was c o r r e c t i n p l a c i n g t h e burden of p r o o f upon t h e c l a i m a n t . 

We a c c e p t e d r e v i e w i n p a r t t o c l a r i f y t h i s p r o c e d u r a l problem. 

I t i s q u i t e c l e a r t h a t a d i s a b i l i t y c l a i m a n t s e e k i n g , i n t h e 

f i r s t i n s t a n c e , permanent t o t a l d i s a b i l i t y s t a t u s h a s t h e burden o f 

p r o v i n g t h a t he i s - s o d i s a b l e d , t h a t he i s w i l l i n g t o se e k r e g u l a r 

and g a i n f u l employment, and t h a t he has made r e a s o n a b l e e f f o r t s t o 

o b t a i n s u c h employment. ORS 6 5 6 . 2 0 6 ( 3 ) ; OAR 4 3 6 - 6 5 - 7 0 0 ( 4 ) . As 

t h e B e n t l e y quote above n o t e s , however, t h e r e i s no e x p r e s s 

s t a t u t o r y p r o v i s i o n d e a l i n g w i t h burden of p r o o f i n award a d j u s t m e n t 

p r o c e e d i n g s . A l t h o u g h t h e Board has the a u t h o r i t y t o adopt 

p r o c e d u r a l r u l e s t o g o v e r n i t s c o n s i d e r a t i o n o f c l a i m s (ORS 

6 5 6 . 7 0 4 ( 1 ) ; OAR'436-83-010), i t has adopted no r u l e s on t h e 

s u b j e c t . B e n t l e y , moreover, i s t h e o n l y Oregon c a s e on p o i n t . 

T h u s , t h e r e s o l u t i o n o f t h i s i s s u e w i l l t u r n upon t r a d i t i o n a l 

n o t i o n s of burden o f p r o o f . The g e n e r a l r u l e i s t h a t t h e burden o f 

p r o o f i s upon t h e proponent o f a f a c t or p o s i t i o n , t h e p a r t y who 

would be u n s u c c e s s f u l i f no e v i d e n c e were i n t r o d u c e d on e i t h e r 

s i d e . S e e , Oregon E v i d e n c e Code R u l e s 305-307 ( r e p l a c i n g ORS 
4 1 . 2 1 0 ) ; ORS 1 8 3 . 4 5 0 ( 2 ) . 3 

Where m o d i f i c a t i o n or t e r m i n a t i o n o f an award i s s o u g h t upon 

t h e ground t h a t t h e r e has been a s i g n i f i c a n t change i n c l a i m a n t ' s 

c o n d i t i o n s i n c e t h e g r a n t of t h e o r i g i n a l award, i t i s g e n e r a l l y 

h e l d t h a t t h e burden t o a l l e g e and p r o v e t h e r e q u i s i t e change s h o u l d 

be upon t h e p a r t y r e q u e s t i n g t h e m o d i f i c a t i o n . 3 L a r s o n , Workmen's 
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C o m p e n s a t i o n Law 15-523, § 81.33 ( 1 9 7 6 ) ; n o t e , Burden o f P r o o f i n 
P r o c e e d i n g s t o Modify Workmen's Compensation Agreements, 75 
D i c k e n s o n L . Rev. 352 ( 1 9 7 1 ) . Where a p a r t y t o a d i s a b i l i t y 
c o m p e n s a t i o n award s e e k s to have the award m o d i f i e d or t e r m i n a t e d , 
i t i s g e n e r a l l y n e c e s s a r y t o e s t a b l i s h a change o f c i r c u m s t a n c e s 
s u f f i c i e n t t o w a r r a n t t h e r e l i e f s o u g h t . See Gettman v . S A I F , 289 
Or 609, 614, 616 P2d 473 ( 1 9 8 0 ) ; B e n t l e y v. S A I F , s u p r a , 38 Or App 
a t 478; 3 L a r s o n , s u p r a a t §§ 81.20-81.33. Thus, where t h e i n s u r e r 
or employer seeks t o reduce or t e r m i n a t e a c l a i m a n t ' s d i s a b i l i t y 
c o m p e n s a t i o n award, i t i s incumbent upon i t t o e s t a b l i s h s u f f i c i e n t 
change o f c i r c u m s t a n c e s . B e n t l e y v. S A I F , s u p r a . C o n v e r s e l y , where 
t h e c l a i m a n t s e e k s t o have h i s or her award i n c r e a s e d , t h e c l a i m a n t 
h a s the b u r d e n o f p r o o f . See H i s e y y_. S t a t e I n d u s . A c c . 
Commn., 163 Or 696, 700, 99 P2d 475 ( 1 9 4 0 ) ; F i s h e r v . C o n s o l i d a t e d 
F r e i g h t w a y s , I n c . , 12 Or App 417, 507 P2d 53 ( 1 9 7 3 ) . 

• S A I F a r g u e s , f o r t h e f i r s t time b e f o r e t h i s c o u r t , t h a t b e c a u s e 

o f t h e p r o c e d u r e s e t o u t i n t h e s t a t u t e s f o r Board r e e v a l u a t i o n o f 

a w a r d s , t h e r u l e s h o u l d be d i f f e r e n t . S A I F ' s argument i s a s 

f o l l o w s : 4 ORS 6 5 6 . 2 0 6 ( 5 ) r e q u i r e s e m p l o y e r s or i n s u r e r s t o 

p e r i o d i c a l l y r e e x a m i n e permanent t o t a l d i s a b i l i t y c a s e s and t o 

f o r w a r d t h e r e s u l t s o f s u c h r e e x a m i n a t i o n t o t h e d e p a r t m e n t . The 

E v a l u a t i o n D i v i s i o n t h e n r e e v a l u a t e s t h e c l a i m t o s e e i f an award 

m o d i f i c a t i o n i s j u s t i f i e d . I f t he d i v i s i o n d e t e r m i n e s t h a t t h e 

award s h o u l d be changed, t h e recommendation i s s e n t on t o t h e 

B o a r d . I f t h e Board c o n c u r s , i t w i l l i s s u e an o r d e r m o d i f y i n g t h e 

award. The a g g r i e v e d p a r t y may t h e n demand a h e a r i n g on t h e . 

m o d i f i c a t i o n ; i n t h e a b s e n c e o f a t i m e l y h e a r i n g r e q u e s t , however, 

t h e o r d e r becomes f i n a l . I f t h e award i s r e d u c e d o r t e r m i n a t e d , t h e 
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c l a i m a n t h a s t h e r i g h t t o demand a h e a r i n g b e f o r e a r e f e r e e and s e e k 

r e i n s t a t e m e n t o f t h e o r i g i n a l award. S A I F a r g u e s t h a t s i n c e t h e 

c l a i m a n t a t s u c h a h e a r i n g i s s e e k i n g t o o v e r t u r n a Board o r d e r , t h e 

burden o f p r o o f s h o u l d be upon him or h e r to e s t a b l i s h t h a t t h e 

e x t e n t o f d i s a b i l i t y i s g r e a t e r t h a n t h e o r d e r r e c o g n i z e s . 

T h i s argument m i s c o n s t r u e s t h e n a t u r e o f t h e p r o c e d u r a l 

p r o c e s s . The c l a i m a n t i n t h e p o s t - m o d i f i c a t i o n h e a r i n g i s n o t i n 

t h e same p o s t u r e a s an i n i t i a l c l a i m a n t — s u c h a c l a i m a n t h a s had 

h i s or her p r i o r f i n a l award u n i l a t e r a l l y m o d i f i e d by t h e Board and 

i s c h a l l e n g i n g t h e p r o p r i e t y o f t h a t a c t i o n . The p o s t - m o d i f i c a t i o n 

h e a r i n g i s n o t s t r i c t l y an " a p p e a l " from t h e m o d i f i c a t i o n o r d e r * . b u t 

r a t h e r a s u b s t i t u t i o n f o r a p r e - m o d i f i c a t i o n h e a r i n g . The B o a r d ' s 

a c t i o n i n u n i l a t e r a l l y m o d i f y i n g a c l a i m a n t ' s award w i t h o u t a p r i o r 

h e a r i n g does n o t s e r v e t o i p s o f a c t o s h i f t t h e burden from t h e 

i n s u r e r / e m p l o y e r ( t o e s t a b l i s h s u f f i c i e n t change i n c l a i m a n t ' s 

c o n d i t i o n ) t o t h e c l a i m a n t ( t o e s t a b l i s h t h a t h i s or h e r c o n d i t i o n 

i s w orse t h a n t h e m o d i f i c a t i o n o r d e r r e c o g n i z e s ) . Where t h e Board 

u n i l a t e r a l l y m o d i f i e s a p r i o r award and t h e a g g r i e v e d p a r t y demands 

a h e a r i n g , t h e c a u s e i s h e a r d de novo b e f o r e t h e r e f e r e e and t h e 

i s s u e t o be d e c i d e d i s whether t h e r e h a s been a s u f f i c i e n t change i n 

c l a i m a n t ' s c o n d i t i o n t o j u s t i f y t h e m o d i f i c a t i o n . Thus i n t h e award 

a d j u s t m e n t p r o c e e d i n g t h e burden o f p r o o f i s upon t h e p a r t y a l l e g i n g 

c h ange i n c o n d i t i o n and n o t n e c e s s a r i l y upon t h e p a r t y who demanded 

t h e h e a r i n g . I n t h e c a s e a t b a r , i t i s e v i d e n t t h a t t h e Board 

p l a c e d t h e burden o f p r o o f upon c l a i m a n t d e s p i t e t h e f a c t t h a t S A I F 

was t h e p a r t y a l l e g i n g a change i n c i r c u m s t a n c e s and s e e k i n g a 

m o d i f i c a t i o n o f t h e award. We h o l d t h i s t o have been e r r o r . 

Our d e c i s i o n t h a t t h e Board had e r r o n e o u s l y p l a c e d t h e burden 
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Cite as 292 Or 683 (1982) 

o f p r o o f upon c l a i m a n t does not r e s o l v e t h i s c a s e . The C o u r t o f 
A p p e a l s d e c i s i o n a f f i r m i n g t h e B o a r d ' s a c t i o n may have been b a s e d 
upon i t s de novo r e v i e w o f t h e e v i d e n c e and a f i n d i n g f o r S A I F on 
the f a c t s . T h u s , t h e second i s s u e t o be r e s o l v e d i s whether t h e r e 
was s u f f i c i e n t e v i d e n c e t o j u s t i f y t h e d i m i n u t i o n o f c l a i m a n t ' s 
award.^ 

C l a i m a n t c o n t e n d s t h a t t h e Board based i t s d e t e r m i n a t i o n t h a t 

he was no l o n g e r p e r m a n e n t l y t o t a l l y d i s a b l e d on e a r n i n g s he had 

made t h r o u g h r e a l e s t a t e i n v e s t m e n t s and t h a t s u c h " p a s s i v e " income 

s h o u l d be deemed i r r e l e v a n t t o a d i s a b i l i t y d e t e r m i n a t i o n . I t i s 

h i s p o s i t i o n t h a t a mere f i n d i n g t h a t he i s c a p a b l e o f e a r n i n g money 

i s not s u f f i c i e n t i n and of i t s e l f t o j u s t i f y r e v o c a t i o n o f h i s 

permanent t o t a l d i s a b i l i t y s t a t u s ; he a r g u e s t h a t s u c h an a c t i o n c a n 

be based " o n l y upon a s p e c i f i c f i n d i n g t h a t t h e c l a i m a n t p r e s e n t l y 

i s a b l e t o p e r f o r m a g a i n f u l and s u i t a b l e o c c u p a t i o n . " See Gettman 

v> S A I F , s u p r a , 289 Or a t 614; ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) . S A I F c o n t e n d s 

t h a t the e v i d e n c e i n t h e r e c o r d and t h e f i n d i n g s below a r e 

s u f f i c i e n t t o j u s t i f y t h e B o a r d ' s a c t i o n . 

The e v i d e n c e i n t h e r e c o r d i s l a r g e l y u n d i s p u t e d and shows 

t h a t , d e s p i t e h i s d i s a b i l i t i e s , c l a i m a n t has been a b l e o v e r t h e p a s t 

s e v e r a l y e a r s t o e a r n a c o n s i d e r a b l e amount of money. Soon a f t e r 

c o m p l e t i n g h i s c o u r s e w o r k i n r e a l e s t a t e s a l e s a t t h e community 

c o l l e g e and o b t a i n i n g a r e a l e s t a t e a g e n t ' s l i c e n s e i n 1972, 

• c l a i m a n t i n v e s t e d i n a l a r g e t r a c t o f l a n d f o r s u b d i v i s i o n . To 

f i n a n c e h i s i n v e s t m e n t he borrowed $70,000 from an a c q u a i n t a n c e , 

c a s h e d i n $14,000 i n s t o c k b e n e f i t s o b t a i n e d t h r o u g h h i s former 

e m p l o y e r , and w i t h d r e w $8,000 from h i s s a v i n g s . I n a d d i t i o n t o t h e 

r e t u r n on h i s i n v e s t m e n t i n t h e t r a c t , c l a i m a n t was t o r e c e i v e a 
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p o r t i o n o f t h e b r o k e r ' s f e e on each l o t s o l d . A l t h o u g h c l a i m a n t has 

been " h i r e d " by a r e a l e s t a t e agency a s a r e s u l t o f t h i s i n v e s t m e n t , 

he r e c e i v e s n e i t h e r a s a l a r y from t h e f i r m nor any p o r t i o n o f i t s 

income o t h e r t h a n the c o m m i s s i o n s from s a l e s w i t h i n the 

s u b d i v i s i o n . B e s i d e s h i s s u b d i v i s i o n i n v e s t m e n t , c l a i m a n t has a l s o 

p u r c h a s e d s e v e r a l m o b i l e home l o t s and r e n t a l homes, w h i c h he 

manages and from w h i c h he r e c e i v e s r e n t a l income. 

T h e r e i s e v i d e n c e i n t h e r e c o r d t o s u g g e s t t h a t c l a i m a n t has 

been r e l a t i v e l y a c t i v e i n t h e s u b d i v i s i o n ' s development. He 

t e s t i f i e d b e f o r e t h e r e f e r e e t h a t he d e c i d e d w h i c h p r o s p e c t i v e 

b u i l d e r s c o u l d b u i l d and where and t h a t he showed homes, w r o t e up 

e a r n e s t money a g r e e m e n t s , a d v i s e d on f i n a n c i n g , and o t h e r w i s e d e a l t 

w i t h t h e b u i l d e r s . I n a d d i t i o n , t h e r e i s e v i d e n c e t h a t c l a i m a n t 

a d v i s e d h i s i n v e s t m e n t p a r t n e r i n o t h e r f i n a n c i a l d e a l i n g s . As a 

r e s u l t o f s a l e s w i t h i n t h e s u b d i v i s i o n between t h e y e a r s 1973 and 

1979,^ c l a i m a n t r e p o r t e d e a r n i n g s r a n g i n g from $9,000 i n 1974 to 
7 

$55,000 i n 1978. T h i s i s n o t t o s a y , however, t h a t c l a i m a n t i s 

w o r k i n g r e g u l a r l y ; t h e r e c o r d i n d i c a t e s t h a t b e c a u s e o f h i s m e n t a l , 

p h y s i c a l , and p s y c h o l o g i c a l problems h i s work s c h e d u l e has been 

i n c o n s i s t e n t and v a r i a b l e . 

The r e f e r e e , a f t e r h e a r i n g t h e t e s t i m o n y and r e v i e w i n g the 

e v i d e n c e , c o n c l u d e d : 
" * * * i t i s u n d e n i a b l e t h a t c l a i m a n t , e s p e c i a l l y i n 

1978, e n j o y e d a r a t h e r h i g h income. Income i s n o t t h e 
c r i t e r i a [ s i c ] i n d e t e r m i n i n g u n s c h e d u l e d d i s a b i l i t y . 
E a r n i n g c a p a c i t y i s t h e measure. The e v i d e n c e i s c o n v i n c i n g 
t h a t c l a i m a n t has n o t been a b l e t o e a r n a n y t h i n g s i n c e e a r l y 
1979 and t h a t h i s income i s r e a l l y n o t e a r n i n g s . I t i s t h e 
r e s u l t o f . i n v e s t m e n t s c l a i m a n t made when he found he no 
l o n g e r c o u l d work a t S t a n d a r d O i l . * * * But even i f [ h i s 
s u b d i v i s i o n s a l e s ] had not come to a h a l t i t i s d o u b t f u l 
t h a t c l a i m a n t , i n h i s p r e s e n t s t a t e o f r e c o v e r y , i s c a p a b l e 

• o f making a l i v i n g s e l l i n g r e a l e s t a t e or i n any o t h e r 
c a p a c i t y . " -
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Gn r e v i e w t h e Board c o n c l u d e d : 

" A f t e r de novo r e v i e w , we do n o t f i n d t h a t c l a i m a n t i s 
p e r m a n e n t l y and t o t a l l y d i s a b l e d . The e v i d e n c e e s t a b l i s h e s 
t h e c l a i m a n t i s c a p a b l e o f doing many t h i n g s and i s v e r y 
a c t i v e . A l s o t h e e v i d e n c e e s t a b l i s h e s t h e c l a i m a n t , t h r o u g h 
i n v e s t m e n t and r e a l e s t a t e t r a n s a c t i o n s , h a s been a b l e t o 
e a r n money. H i s a b i l i t y t o do so can be c o n s i d e r e d i n 
d e t e r m i n i n g h i s l o s s o f wage e a r n i n g c a p a c i t y . A f t e r making 
an i n d e p e n d e n t r e v i e w o f the r e c o r d i n t h i s c a s e , we f i n d 
t h e c l a i m a n t has l o s t a c o n s i d e r a b l e p o r t i o n o f wage e a r n i n g 
c a p a c i t y , b u t he has n o t proven he i s p e r m a n e n t l y and 
t o t a l l y d i s a b l e d . " 

As t h e r e f e r e e c o r r e c t l y n o t e d , income i s n o t t h e c r i t e r i o n f o r 

d e t e r m i n i n g whether a c l a i m a n t i s p e r m a n e n t l y t o t a l l y d i s a b l e d . A 

s e v e r e l y i n j u r e d and i n c a p a c i t a t e d w o r k e r , t o t a k e an extreme 

example, who i s a b l e t o " e a r n " a l i v i n g t h rough income r e c e i v e d from 

bank d e p o s i t i n t e r e s t , t r u s t d i s t r i b u t i o n s , o r s t o c k d i v i d e n d s i s 

n o n e t h e l e s s d i s a b l e d , d e s p i t e t h e f a c t t h a t t h i s income may e x c e e d 

t o a c o n s i d e r a b l e e x t e n t the wage he e a r n e d a t h i s former j o b p r i o r 

t o h i s d i s a b l i n g i n j u r y . I n Gettman v. S A I F , s u p r a , we s e t o u t the 

r e l e v a n t t e s t f o r a d j u s t i n g permanent t o t a l d i s a b i l i t y a w ards: 

"* * * [ A ] permanent t o t a l d i s a b i l i t y award i s 
b a s e d upon e x i s t i n g o c c u p a t i o n a l a b i l i t i e s . T h a t award 
c a n be a d j u s t e d i f t h e c l a i m a n t i s no l o n g e r 
p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . " 289 Or a t 
615. 

See a l s o ORS 6 5 6 . 2 0 6 ( 1 ) ( a ) w h i c h d e f i n e s "permanent t o t a l d i s a b i l i t y 

a s : 

" * * * t h e l o s s , i n c l u d i n g p r e e x i s t i n g 
d i s a b i l i t y , o f u s e or f u n c t i o n o f any s c h e d u l e d or 
u n s c h e d u l e d p o r t i o n o f t he body whic h p e r m a n e n t l y 
i n c a p a c i t a t e s t h e w o r k e r s from r e g u l a r l y p e r f o r m i n g 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . As used i n 
t h i s s e c t i o n , a s u i t a b l e o c c u p a t i o n i s one w h i c h t h e 
worke r has t h e a b i l i t y and the t r a i n i n g or e x p e r i e n c e 
t o p e r f o r m , or an o c c u p a t i o n w h i c h t h e worker i s a b l e 
t o p e r f o r m a f t e r r e h a b i l i t a t i o n . " 

The d e t e r m i n a t i o n o f permanent t o t a l d i s a b i l i t y s t a t u s does 

n o t t u r n upon whether t h e c l a i m a n t has money-earning c a p a c i t y , b u t 
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r a t h e r upon whether t h e c l a i m a n t i s c u r r e n t l y e m p l o y a b l e or a b l e t o 

s e l l h i s s e r v i c e s on a r e g u l a r b a s i s i n a h y p o t h e t i c a l l y normal 

l a b o r m a r k e t . See B e n t l e y v . S A I F , s u p r a , 38 Or App a t 478; W i l s o n 

v . W e y e r h a e u s e r Co., 30 Or App 403, 408-409, 567 P2d 567 ( 1 9 7 7 ) ; OAR 

4 3 6 - 6 5 - 7 0 0 ( 5 ) ; 2 L a r s o n s u p r a , § 57.21 a t 10-101 t o 10-102. I n 
8 

d i s c u s s i n g t h e " o d d - l o t " d o c t r i n e , L a r s o n n o t e s : 
" ' T o t a l d i s a b i l i t y ' i n compensation law i s n o t t o 

be i n t e r p r e t e d l i t e r a l l y as u t t e r and a b j e c t 
h e l p l e s s n e s s . E v i d e n c e t h a t c l a i m a n t has been a b l e t o 
e a r n o c c a s i o n a l wages or p e r f o r m c e r t a i n k i n d s of 
g a i n f u l work does n o t n e c e s s a r i l y r u l e o u t a f i n d i n g o f 
t o t a l d i s a b i l i t y nor r e q u i r e t h a t i t be r e d u c e d t o 
p a r t i a l . The t a s k i s t o p h r a s e a r u l e d e l i m i t i n g the 
amount and c h a r a c t e r o f work a man can be a b l e t o do 
w i t h o u t f o r f e i t i n g h i s t o t a l l y d i s a b l e d s t a t u s . * * * 

« * * * 

"The e s s e n c e o f t h e t e s t i s t h e p r o b a b l e 
d e p e n d a b i l i t y w i t h w h i c h c l a i m a n t c a n s e l l h i s s e r v i c e s 
i n a c o m p e t i t i v e l a b o r m a r k e t , u n d i s t o r t e d by s u c h 
f a c t o r s as b u s i n e s s booms, sympathy o f a p a r t i c u l a r 
e m p l o y e r or f r i e n d s , t emporary good l u c k , or t h e 
superhuman e f f o r t s o f t h e c l a i m a n t t o r i s e above h i s 
c r i p p l i n g h a n d i c a p s . " J[d_. a t 57 .51, 10-164.21 to 
10-164.49." ( F o o t n o t e s o m i t t e d ) . 

The f a c t t h a t a c l a i m a n t may have an income, even a s u b s t a n t i a l one, 

o r t h a t he or she i s a b l e t o p e r f o r m a v a r i e t y o f a c t i v i t i e s does " 

n o t mean i p s o f a c t o t h a t he or she i s no l o n g e r p e r m a n e n t l y t o t a l l y 
9 

d i s a b l e d . As we e x p r e s s l y h e l d i n Gettman, 
"* * * whether t h i s c l a i m a n t i s p e r m a n e n t l y 

t o t a l l y d i s a b l e d must be d e c i d e d upon c o n d i t i o n s 
e x i s t i n g a t t h e time o f d e c i s i o n , and h i s award o f 
c o m p e n s a t i o n f o r permanent t o t a l d i s a b i l i t y c a n be 
re d u c e d o n l y upon a s p e c i f i c f i n d i n g t h a t t h e c l a i m a n t 
p r e s e n t l y i s a b l e to p e r f o r m _a g a i n f u l and s u i t a b l e 
o c c u p a t i o n . " 289 Or a t 614 ( e m p h a s i s added.) 

T h e r e i s no su c h s p e c i f i c f i n d i n g i n t h i s c a s e . I n r e j e c t i n g " 

t h e r e f e r e e ' s f i n d i n g t h a t c l a i m a n t remained p e r m a n e n t l y and t o t a l l y 

d i s a b l e d , t h e Board m e r e l y c o n c l u d e d t h a t c l a i m a n t " i s v e r y a c t i v e " 

and "has been a b l e t o e a r n money." T h e r e was no f i n d i n g t h a t 
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c l a i m a n t i s c u r r e n t l y e m p l o y a b l e i n any r e c o g n i z e d l a b o r m a r k e t or 

t h a t he i s p r e s e n t l y a b l e t o r e g u l a r l y p e r f o r m any g a i n f u l and 

s u i t a b l e o c c u p a t i o n . A s e v e r e l y d i s a b l e d w o r k e r who t h r o u g h l u c k or 

p l u c k i s a b l e to g e n e r a t e an income c a n n o t be d e n i e d permanent t o t a l 

d i s a b i l i t y s t a t u s s i m p l y b e c a u s e he or she has d e m o n s t r a t e d an 

a b i l i t y t c "earn money." The c l a i m a n t ' s a b i l i t y t o work, n o t h i s or 

h e r f i n a n c i a l s i t u a t i o n i s t h e c r i t e r i o n f o r d i s a b i l i t y 

c o m p e n s a t i o n . 

T h i s i s n o t t o s a y , o f c o u r s e , t h a t i n v e s t m e n t or s e l f -

g e n e r a t e d income i s i r r e l e v a n t t o a d i s a b i l i t y d e t e r m i n a t i o n or t h a t 

e m p l o y a b i l i t y o n l y i n t h e manual l a b o r , 9-to-5 j o b m a r k e t may be 

c o n s i d e r e d . An i n j u r e d worker c a p a b l e o f e a r n i n g a s i g n i f i c a n t 

income th r o u g h m e n t a l l a b o r a l o n e on a r e g u l a r b a s i s may be found t o 

be n on-permanently t o t a l l y d i s a b l e d d e s p i t e s e v e r e p h y s i c a l 

h a n d i c a p s . C l a i m a n t s u g g e s t s a " p a s s i v e " v s . " a c t i v e " d i chotomy 

w i t h r e g a r d t o income, making the l a t t e r b u t n o t t h e former r e l e v a n t 

t o a d i s a b i l i t y d e t e r m i n a t i o n . A l t h o u g h t h e s u g g e s t i o n i s n o t 

w i t h o u t a p p e a l , we need o n l y t o r e i t e r a t e our Gettman h o l d i n g t h a t a 

c l a i m a n t ' s permanent t o t a l d i s a b i l i t y award c a n o n l y be r e v o k e d or 

d i m i n i s h e d upon a s p e c i f i c and e x p r e s s f i n d i n g t h a t he or she i s 

p r e s e n t l y a b l e t o r e g u l a r l y p e r f o r m a g a i n f u l and s u i t a b l e 

o c c u p a t i o n and f u r t h e r note t h a t a c l a i m a n t ' s a b i l i t y t o g e n e r a t e 

income i s o n l y r e l e v a n t i n s o f a r as i t tends, t o e s t a b l i s h h i s or h e r 

e m p l o y a b i l i t y a t some s u c h o c c u p a t i o n . A c l a i m a n t ' s d e m o n s t r a t e d 

a b i l i t y t o e a r n money i s , i n and o f i t s e l f , i n s u f f i c i e n t . 

S i n c e we a r e u n a b l e t o a s c e r t a i n on t h i s r e c o r d whether t h e 

B oard o r t h e C o u r t o f A p p e a l s a p p l i e d t h e c o r r e c t r u l e o f law and 

whether t h e y would have r e a c h e d t h e same r e s u l t , i n t h e i r f a c t 

f i n d i n g f u n c t i o n , under t h e a n a l y s i s s e t o u t above, t h e m a t t e r must 
-400-



be remanded to the Board t o r e c o n s i d e r t h e e v i d e n c e i n l i g h t o f t h i s 

o p i n i o n . I n k l e y v. F o r e s t F i b e r P r o d u c t s Co., 288 Or 337, 345-346, 

605 P2d 1175 (1980) . 

R e v e r s e d and remanded to the C o u r t o f A p p e a l s w i t h i n s t r u c t i o n s 

t o remand t o the Workers' Compensation Bo a r d . 
FOOTNOTES 

1. ORS 6 5 6 . 2 0 6 ( 5 ) p r o v i d e s : 

" E a c h i n s u r e r s h a l l reexamine p e r i o d i c a l l y e ach 
permanent t o t a l d i s a b i l i t y c l a i m f o r w h i c h the 
i n s u r e r h a s c u r r e n t payment r e s p o n s i b i l i t y t o 
d e t e r m i n e whether t h e worker i s c u r r e n t l y 
p e r m a n e n t l y i n c a p a c i t a t e d from r e g u l a r l y p e r f o r m i n g 
work a t a g a i n f u l and s u i t a b l e o c c u p a t i o n . 
R e e x a m i n a t i o n s h a l l be c o n d u c t e d e v e r y two y e a ^ s or 
a t s u c h o t h e r more f r e q u e n t i n t e r v a l a s t h e 
d i r e c t o r may d e s c r i b e . R e e x a m i n a t i o n s h a l l i n c l u d e 
s u c h m e d i c a l e x a m i n a t i o n s and r e p o r t s as t h e 
i n s u r e r c o n s i d e r s n e c e s s a r y or t h e d i r e c t o r may 
r e q u i r e . The i n s u r e r s h a l l f o r w a r d t o the d i r e c t o r 
t h e r e s u l t s o f each r e e x a m i n a t i o n . " 

See a l s o ORS 6 5 6 . 3 2 5 ( 3 ) , w h i c h p r o v i d e s : 

"A worker who has r e c e i v e d an award f o r 
u n s c h e d u l e d permanent t o t a l or u n s c h e d u l e d p a r t i a l 
d i s a b i l i t y s h o u l d be encouraged t o make a 
r e a s o n a b l e e f f o r t t o r e d u c e h i s d i s a b i l i t y ; and h i s 
award s h a l l be s u b j e c t to p e r i o d i c e x a m i n a t i o n and 
a d j u s t m e n t i n c o n f o r m i t y w i t h ORS 656.268." 

F o r the a d m i n i s t r a t i v e r u l e s g o v e r n i n g r e e v a l u a t i o n o f 
awards under t h e s e p r o v i s i o n s , s e e OAR 436-65-100 t o 
-2 2 5 . 

2. The c o n c e r n s we e x p r e s s e d i n Gettman v. S A I F , 289 
Or 609, 612-613, 615-616 ( L i n d e , J . , s p e c i a l l y 
c o n c u r r i n g ) , 616 P2d 473 ( 1 9 8 0 ) , R ogers v . S A I F , 289 
Or 633, 616 P2d 485 ( 1 9 8 0 ) , and G r a b l e v. Weyerhaeuser 
Co., 291 Or 387, 391 ( n 4 ) , 631 P2d 781 ( 1 9 8 1 ) , a r e 
apropos h e r e . 

3. Where the Workers* Compensation A c t does n o t 
p r o v i d e f o r a p r o c e d u r e f o r a d m i n i s t r a t i v e . r e v i e w o f 
a c t i o n s or o r d e r s o f t he d e p a r t m e n t or S A I F , t h e 
r e l e v a n t p r o v i s i o n s o f t he Oregon A d m i n i s t r a t i v e 
P r o c e d u r e A c t (ORS 183.310 t o 183.500) a r e a p p l i c a b l e . 
ORS 6 5 6 . 7 0 4 ( 1 ) ; OAR 436-83-010. ORS 183 . 4 5 0 ( 2 ) 
p r o v i d e s t h a t " [ t ] h e burden o f p r e s e n t i n g e v i d e n c e t o 
s u p p o r t a f a c t or p o s i t i o n i n a c o n t e s t e d c a s e r e s t s on 
t h e p r o p o n e n t of t h e f a c t or p o s i t i o n . " 
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. To t h e e x t e n t t h a t t h e r e i s a m b i g u i t y r e g a r d i n g t h e 
burden o f p r o o f p l a c e m e n t , n o t o n l y i s t h e r e a w e l l -
e s t a b l i s h e d g e n e r a l r u l e o f l i b e r a l c o n s t u c t i o n v i s - a 
v i s t h e Workers' C o mpensation A c t i n f a v o r o f i n j u r e d 
w o r k e r s and c o m p e n s a t i o n ( s e e Fossum y_. S A I F , 289 Or 
777, 782-783, 619 P2d 233 ( 1 9 8 0 ) ) , but a l s o t h e 
d e p a r t m e n t ' s a d m i n i s t r a t i v e p r o c e d u r a l r u l e s a r e 
e x p r e s s l y r e q u i r e d t o be l i b e r a l l y c o n s t r u e d i n t h e i r 
f a v o r . OAR 436-83-020. 

4. See g e n e r a l l y ORS 6 5 6 . 2 0 6 ( 5 ) , 656.268 - .298, 656.-
.319 - .325; OAR 436-65-100 t o - 225, 436-83-810; 38 Op 
AG 2069, 2074-2077 ( 1 9 7 8 ) . 

5. The C o u r t o f A p p e a l s r e v i e w s B oard o r d e r s de novo 
on t h e f a c t s . ORS 656.298. T h i s c o u r t , on t h e o t h e r 
hand, r e v i e w s o n l y f o r e r r o r s o f law; we do n o t r e v i e w 
t h e e v i d e n c e i n d e p e n d e n t l y , b u t w i l l r e l y upon t h e 
f i n d i n g s o f f a c t below. Sahnow v_. F i r e m a n ' s Fund I n s . 
Co., 260 Or 564, 491 P2d 997 ( 1 9 7 1 ) . I n a s m u c h as the 
C o u r t o f A p p e a l s d i d n o t i s s u e any w r i t t e n f i n d i n g s o f 
f a c t , we must u s e t h o s e of t h e Board and r e f e r e e , and 
t h e u n d i s p u t e d f a c t s a p p e a r i n g i n t h e r e c o r d . I n 
e s s e n c e , we must d e t e r m i n e whether t h e s e f i n d i n g s and 
f a c t s would have been s u f f i c i e n t t o a l l o w t h e C o u r t o f 
A p p e a l s , on i t s de novo r e v i e w , t o p r o p e r l y a f f i r m t h e 
B o a r d 1 s o r d e r . 

6. Due t o sewer p e r m i t p r o b l e m s , s a l e s w i t h i n t h e 
s u b d i v i s i o n c e a s e d i n 1979 and have n o t resumed. T h e r e 
i s no e v i d e n c e t h a t c l a i m a n t has r e c e i v e d any income 
s i n c e 1979 from h i s r e a l e s t a t e a c t i v i t i e s or 
o t h e r w i s e . 

7. C l a i m a n t ' s income f o r t h o s e y e a r s i s a s f o l l o w s : 
$11,019 i n 1973; $9,242 i n 1974; 1975's f i g u r e s a r e 
m i s s i n g ; $22,228 i n 1976; $23,499 i n 1977; $55,366 i n 
1978; and $25,197 i n 1979. C l a i m a n t ' s income t a x 
s t a t e m e n t s a r e n o t i n the r e c o r d and t h e r e i s no 
i n d i c a t i o n whether t h e s e f i g u r e s a r e g r o s s or n e t 
income, o r whether t h e y i n c l u d e income from o t h e r 
s o u r c e s , s u c h a s h i s w i f e and f a m i l y . 

8 • See g e n e r a l l y W i l s o n y_. Weyerhaeuser Co., 30 Or App 
403, 567 P2d 567 ( 1 9 7 7 ) ; M a n s f i e l d v. C a p l e n e r 
B r o s . , 10 Or App 545, 500 P2d 1221 "0-972);Skelton, 
Workmen's Compensation i n Oregon: Ten Y e a r s A f t e r , 12 
W i l l . L . J . 1, 30-34 ( 1 9 7 5 ) . 
9 * See H i l l v . IJ.S_. Plywood Champion Co., 12 Or App 1, 
503 P2d 728 ( 1 9 7 2 ) , r e v den ( 1 9 7 3 ) ( c l a i m a n t 
p e r m a n e n t l y t o t a l l y d i s a b l e d even though has some 
income from f i s h i n g and c a t t l e r a i s i n g ) . See a l s o 
H o f f m e i s t e r v. S t a t e I n d u s . Ace. Comm., 176 Or 216, 222-
223, 156 P2d 834 ( 1 9 4 5 ) , where t h T s ~ c o u r t , u n d e r - a 
somewhat d i f f e r e n t s t a t u t o r y scheme, h e l d t h a t a 
c l a i m a n t ' s d i s a b i l i t y award c o u l d o n l y be m o d i f i e d 
where t h e r e was found t o be a s i g n i f i c a n t change i n h i s 
o r her p h y s i c a l c o n d i t i o n and t h a t economic changes 
were i r r e l e v a n t . 
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R e f e r e e t o c o n s i d e r o n l y i s s u e s r a i s e d , 98 
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HEART ATTACKS, HEART DISEASE 
H e a r t c o n d i t i o n 

C ompensable 
Not c o m p e n s a b l e , 34,285 

M y o c a r d i a l i n f a r c t i o n 
Compensable 
Not c o m p e n s a b l e , 24 

INDEMNITY ACTIONS 
INMATE INJURY FUND 
INTERIM ORDER 
JU R I S D I C T I O N 

B o a r d l i m i t e d t o c o m p e n s a t i o n o f w o r k e r s , 314 
D i r e c t o r o f W o r k e r s ' C o m p e n s a t i o n D e p a r t m e n t , 314 
E x t e n t i s s u e n o t d e f e r r e d , c o m p e n s a b i l i t y n o t f i n a l , 289 
R e q u e s t f o r h e a r i n g a f t e r a g g r a v a t i o n r i g h t s e x p i r e , 252 

LUMP SUM S e e PAYMENT 
MEDICAL CAUSATION ^ 

A d v e r s e i n f e r e n c e : r e f u s a l t o s u b m i t t o exam, 258 
Back c l a i m r e q u i r e s m e d i c a l e v i d e n c e , 203 
Burden o f p r o o f 

D i s c u s s e d , 336 
F a i l u r e t o meet, 15,336 
F a i l u r e t o s u b m i t t o d i a g n o s t i c exam, 258 
Met, 342 
U n c o m p l i c a t e d c a s e , 35 

E x p e r t o p i n i o n 
Not r e q u i r e d , 35 
R e q u i r e d , 94 

F a i l u r e t o r e p o r t i n j u r y t o d o c t o r s , 195 
I n j u r y 

C o n d i t i o n r e l a t e d t o , 11 
C o n d i t i o n u n r e l a t e d t o , 271,338 

L e f t knee i n j u r y c a u s e s r i g h t knee c o n d i t i o n , 298 
M a j o r c o n t r i b u t i n g c a u s e t e s t , 132,143 
M u l t i p l e p o s s i b l e c a u s e s , 15,18 
O b e s i t y 

Duty t o l o s e w e i g h t , 2 
Not c a u s e d by i n j u r y , 2 

Permanent d i s a b i l i t y , 42 
R e l a t i o n s h i p between PTD and i n j u r y , 154 
S h o u l d e r , arm c o n d i t i o n s r e l a t e d , 308 
S t a p l i n g g a s t r i c f u n d o p l a s t y n o t c o m p e n s a b l e , 2 

MEDICAL OPINION 
A n a l y s i s v s . o b s e r v a t i o n , 196 
B a s e d on h i s t o r y 

I n c o m p l e t e h i s t o r y , 209 
I n c o n s i s t e n t h i s t o r i e s , 25,132,173 
W i t n e s s n o t c r e d i b l e 
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C o n c l u s o r y o p i n i o n w i t h o u t a n a l y s i s , 7 6 , 9 4 , 1 0 5 , 1 7 3 , 2 0 4 
C o n s u l t a n t v s . t r e a t i n g p h y s i c i a n , 173 
E x p e r t v s . t r e a t i n g p h y s i c i a n , 76 
I n c o n s i s t e n t t h e o r i e s , 173 
S cope o f e x p e r t i s e : p s y c h o l o g i s t on h e a r t a t t a c k , 221 

MEDICAL S E R V I C E S 
A u t h o r i z a t i o n r e q u e s t e d where c l a i m a n t d o e s n ' t want t r e a t m e n t , 249 
C h i r o p r a c t i c t r e a t m e n t 

C o m p e n s a b l e , 194 
Not c o m p e n s a b l e , 86 

C l a i m f o r , v s . a g g r a v a t i o n c l a i m , 218 
C o n s e q u e n c e s o f n e g l i g e n t t r e a t m e n t c o m p e n s a b l e , 237 
E l e c t i v e s u r g e r y , 258 
E l e c t i v e s u r g e r y 7 i n d e p e n d e n t c o n s u l t a t i o n , 11 
Ner v e s t i m u l a t o r , 104 
O v e r d o s e c o m p e n s a b l e , 237 
P a i n c l i n i c r e f e r r a l , 249,267 
P a l l i a t i v e t r e a t m e n t , 168 
Pay p e n d i n g a p p e a l ( p r e - 1 9 7 9 i n j u r i e s ) , 328 
P s y c h o l o g i c a l s e r v i c e s 

C o m p ensable, 24 
Not c o m p e n s a b l e , 197 

R e t r o a c t i v e d e n i a l n o t a l l o w e d , 157 
S u b m i s s i o n t o i n d e p e n d e n t exam, 258 
S u r g e r y w i t h o u t a u t h o r i z a t i o n , 227,258 
S u r g e r y f o l l o w i n g lump sum a w a r d , 227 
T e r m i n a t i o n : d a t e o f new i n j u r y , 248 
T r a v e l e x p e n s e s f o r t r e a t m e n t , 20,194,350 
T r e a t i n g p h y s i c i a n s 

L i m i t e d i n number, 168 
P r o c e d u r e f o r l i m i t i n g , 168 

U n r e a s o n a b l e a c t i o n s o f d o c t o r , 258 
MEDICALLY STATIONARY 

C h i r o p r a c t o r v s . o r t h o p e d i s t , 190 
P s y c h o l o g i c a l c o n d i t i o n , 249 
R e t r o s p e c t i v e d t e r m i n a t i o n , 11 

MEMORANDUM OPINIONS 
(T h e f o l l o w i n g memorandum o p i n i o n s a r e p u b l i s h e d 
volume. F o r a l i s t o f u n p u b l i s h e d memorandum op 
t u r n t o page 4 1 8 . ) 

M. 
T. 
J . 
G. 
J . 
C. 
D. 
R. 
J . 
G. 
M. 
J . 

0. B a l e s , 24 
J . B a r d e l l , 10 
G. B a r g e r , 53 
B. B o n n e r , 22 
C. B o y e a s , 10 
J . C a m p b e l l , 54 
M. D i c k e r s o n , 14 
G. Duyck, 30 
R. F o u t c h , 33 
M. F u l l e r , 15 
K. Hammons, 69 
C. Hanscomb, 34 
A. Huckabay, 45 

J . K e l l y , 221 
J . K i n t z , 34 
T. L e a r y , 6 
T. L i n d s a y , 47 
S. L o p e z , 248 
G. L . M c C o n n e l l , 224 
M. Mendoza, 22 
D. O l a n d , 76 
V. P a r k e r , 23 
D. P l a t z , 23 
B. Ray, 167 
H. Rowton, 24 
R. S c o t t , 51 

i n t h i s 
i n i o n s , 
. Shaw, 39 
S i n g l e t o n , 79 
S m i t h , 39 
Tamayo, 39 
T r u i t t , 86 
U n d e r c o f f e r , 99 
V a n d r e , 53 
W h i t e , 86 
Wooderson, 86 
Woods, 87 
W y r i c k , 8 
Z o l o t a s , 87 
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NON-COMPLYING EMPLOYER 
C o n f l i e a t i n g c o m m u n i c a t i o n s r e t e r m i n a t i o n o f c o v e r a g e , 222 
D o c t r i n e o f e q u i t a b l e e s t o p p e l , 222 

NON-SUBJECT/SUBJECT WORKERS 
Ho u s e h o l d e x e m p t i o n , 256 
See a l s o : EMPLOYMENT RELATIONSHIP 

OCCUPATIONAL DISEASE CLAIMS 
See a l s o : AGGRAVATION (WELLER)-.PSYCHOLOGICAL CONDITIONS & 

FACTORS 
A p p o r t i o n m e n t between c o n c u r r e n t e m p l o y e r s , 57 
C a u s a t i o n 
M a j o r c o n t r i b u t i n g c a u s e t e s t , 1 3 2 , 1 43,162,192,278,285,318,346 
S i g n i f i c a n t p r e d o m i n a n t t e s t , 76,192 

D i s t i n g u i s h e d from i n j u r y , 363 
I d e n t i f i c a t i o n o f d i s e a s e n e c e s s a r y , 162 
L a s t i n j u r i o u s e x p o s u r e r u l e , 264 
S u c c e s s i v e employment e x p o s u r e s , 264 
S u c c e s s i v e i n s u r e r s , 176 

OCCUPATIONAL D I S E A S E , CONDITION, OR INJURY 
See a l s o : HEART ATTACKS, HEART D I S E A S E 
A l c o h o l i s m , 318 
A s b e s t o s i s , 58 
A t o p i c eczema, 50 
B r o n c h i o l i t i s o b l i t e r a n s , 84 
C a r d i o m a g a l y , 285 
C a r p a l t u n n e l , 209 
D e r m a t i t i s , 50 
E p i c o n d y l i t i s , 264 
E s o p h o g e a l r e f l u x , 16 
H e a d a c h e s , 130 
H e m i p a r e s i s , 130 
H e p a t i t i s , 353 
H e r n i a , 39 
H y p e r t e n s i o n , 15 
I n t e r c o s t a l n e u r i t i s , 10 
I n t e r s t i t i a l f i b r o s i s , 58 
O b s t r u c t i v e l u n g d i s e a s e , 19 
P l a n t a r f a s c i t i s , 2 
R e s t r i c t i v e l u n g d i s e a s e , 19 
S p o n d y l o l i s i s , 11 
S p o n d y l o l i s t h e s i s , 42 
T h r o m b o p h l e b i t i s , 39,192 
Vasomotor r h i n i t i s , 346 

OFFSETS 
Overpayment, 38,100,249,267 
TTD e r r o n e o u s l y o r d e r e d , 72 

ORDER ON REVIEW 
A b a t e d , 9,96,127 
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OWN MOTION R E L I E F 
(A l i s t i n g o f t h e d e c i s i o n s o f t h e B o a r d u n d e r Own M o t i o n 
J u r i s d i c t i o n a p p e a r s on page 4 1 7 . ) 

A t t o r n e y ' s f e e s , 109 
C l e a r & c o n v i n c i n g e v i d e n c e r e q u i r e d , 128 
No r e l i e f w h i l e h e a r i n g p e n d i n g , 123,124 
No t i m e l o s s b e n e f i t s when r e t i r e d , 88,243 
O r d e r t o Show C a u s e r e c o n t e m p t , 89 
O r d e r v a c a t e d p e n d i n g h e a r i n g , 123,124,284 
R e c o n s i d e r a t i o n , 88,109,131,227 
R e c o n s i d e r a t i o n d e n i e d , 89 
R e l i e f d e n i e d , 127 
Reopen o n l y i f t i m e l o s s due, 88 
Re o p e n i n g d a t e , 109 
S u r g e r y f o l l o w i n g lump sum award, 227 

PAYMENT 
PENALTIES 

B o a r d ' s e x p e r t i s e , 342 
D e l a y a c c e p t / d e n y 

R e a s o n a b l e , 342 
U n r e a s o n a b l e , 163,258,378 

D e l a y payment 
R e a s o n a b l e , 57 
U n r e a s o n a b l e , 1,3,14,281,308 

D e n i a l — w h e n 60 d a y s s t a r t s t o r u n , 145 
E x c e s s i v e p e n a l t y 

Awarded, 17 
Reduc e d , 3 

F a i l u r e t o i s s u e d e n i a l , 140 
F a i l u r e t o pay p e n d i n g a p p e a l , 1 
R e f u s a l o f payment 

No r e f u s a l f o u n d , 125 
R e a s o n a b l e , 11,141,176,205,267,367 
U n r e a s o n a b l e , 2 4 , 1 1 4 , 1 3 5 , 1 4 5 , 2 4 7 , 2 5 4 , 2 9 0 , 3 7 5 , 3 7 8 

W o r k e r ' s f a i l u r e t o s u b m i t t o exam, 258,367 
PPD (GENERAL) 

H i p : s c h e d u l e d v s . u n s c h e d u l e d , 212 
M e d i c a l e v i d e n c e o f permanent i m p a i r m e n t r e q u i r e d , 167,224 
Payments 

Su s p e n d w h i l e r e c e i v i n g TTD, 149 
U n s c h e d u l e d award f l o w i n g from s c h e d u l e d i n j u r y , 178 

PPD (SCHEDULED) 
A d m i n i s t r a t i v e g u i d e l i n e s t o i m p a i r m e n t a p p l i e d r e t r o a c t i v e l y , 167 
Hand v s . f i n g e r a w a r d , 22 
H e m i p a r e s i s , 130 
I m p a i r e d a r e a 

Arm, 17,39,45,130,288 
F o o t , 30,53,86,130,289 
Hand, 22 
H e a r i n g l o s s , 125 
L e g , 2 5 , 3 8 , 4 8 , 5 4 , 1 5 0 , 1 6 6 , 1 6 7 , 2 3 1 , 2 8 3 
Thumb, 53 
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M e d i c a l e v i d e n c e o f permanency r e q u i r e d , 17 
S u b j e c t i v e award i m p r o p e r , 25 
P r e v i o u s i n j u r y , 283 
R a t i n g h e a r i n g l o s s , 125 
R a t i n g more t h a n one r a d i c a l , 150 
Woodman t e s t , 178 

PPD (UNSCHEDULED) 
Back ( l o w ) 

No award, 42,271 
5-25%, 10,47,53,87,145,172,213,277,279,280 
30-50%, 7,66,183,201,304 
55-100%, 8,80 

Back ( u p p e r ) 
No award 
5-25%, 39 

F a c t o r s d i s c u s s e d 
A p p l i c a b i l i t y o f OAR 436-65, 100 
A p t i t u d e s / a d a p t a b i l i t y , 183 
Complex q u e s t i o n r e q u i r e s m e d i c a l s u p p o r t , 42 
Employments p r e c l u d e d , 50 
Gaps i n a d m i n i s t r a t i v e g u i d e l i n e s , 34 
H e a d a c h e s , 130 
I m p a i r m e n t , 8 
Improvement p o s s i b l e , 304 
M o t i v a t i o n , 172,183,353 
M u l t i p l e body p a r t s , 279 
P r e - e x i s t i n g c o n d i t i o n s , 87,271,304 
P s y c h o l o g i c a l r e a c t i o n t o o c c u p a t i o n a l d i s e a s e , 
Recommendation o f j o b ch a n g e , 228 
T r e a t i n g v s . c o n s u l t a n t c h i r o p r a c t o r 
Wages, 183,277 

H i p , 211 
P s y c h o l o g i c a l 

A r i s i n g from i n j u r y , 93 
R e s p i r a t o r y c o n d i t i o n , 19,84,228 
U n c l a s s i f i e d , 38,130,353 

PERMANENT TOTAL D I S A B I L I T Y 
. Award 

A f f i r m e d , 40,73,373 
Made, 382 
Reduced, 54 
R e f u s e d , 3,19,151 

Death B e n e f i t s , 135 
E f f e c t i v e d a t e , 373 
F a c t o r s c o n s i d e r e d 

C a u s a l r e l a t i o n s h i p , 154 
Com m u n i c a t i o n d i f f i c u l t i e s , 151 
C u r r e n t v s . f u t u r e c o n d i t i o n s , 91 
M e d i c a l e v i d e n c e , 55,66 
M o t i v a t i o n , 55,382 
S c h e d u l e d i n j u r y , 3 
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R e e v a l u a t e on 
Burden o f p r o o f , 111,387 
F i n d i n g o f PTD n o t r e s j u d i c a t a , 111 
M a t e r i a l c hange 

P r o v e n 
Not p r o v e n , 111,387 

P a s s i v e income, 387 
PSYCHOLOGICAL CONDITIONS & FACTORS 

A r i s i n g from i n j u r y , 242 
C o m p e n s a b i l i t y 

M a j o r c o n t r i b u t i n g c a u s e t e s t , 132,318 
S i g n i f i c a n t p r e p o n d e r a n c e o f c a u s a t i o n t e s t , 18 
Work & nonwork c a u s a t i o n , 18,68,318 

U n s c h e d u l e d d i s a b i l i t y , 93 
RECONSIDERATION 

D e n i e d , 22,37,103,122,129,246 
O r d e r on, 5,99,201,228 

REMAND 
By B o a r d 

F o r f u r t h e r e v i d e n c e , 154,162 
R e q u e s t d e n i e d , 21,44,180,182 

By C o u r t o f A p p e a l s 
M o d i f i e d B o a r d , 20 
F o r r e c o n s i d e r a t i o n , 18 
R e v e r s e d B o a r d , 3,5,9,50,51,54,69,92,95,148,237,240 

REOPENING CLAIM WITHIN ONE YEAR OF DETERMINATION ORDER 
See a l s o : MEDICALLY STATIONARY 
R e f e r e e ' s a u t h o r i t y , 194 

REQUEST FOR HEARING 
D e n i a l i s s u e d a f t e r , 145 
D i s m i s s a l 

F o r abandonment, a f f i r m e d , 64 
Good c a u s e , l a t e f i l i n g 

Shown, 170 
Not shown, 170 

I s s u e n o t r i p e a t h e a r i n g n o t p r e c l u d e d l a t e r , 158 
Time f o r f i l i n g , 225 

REQUEST FOR REVIEW—BOARD 
E x t e n s i o n o f t i m e f o r b r i e f , 180 
M otion t o d i s m i s s d e n i e d 

F a i l u r e t o n o t i f y a l l p a r t i e s , 17 
F a i l u r e t o t i m e l y r e q u e s t r e v i e w , 9,28,44 

O r d e r o f D i s m i s s a l , 114,120,125 
S e r v i c e on p a r t i e s , 90 
T i m e l i n e s s , 125 
W i t h d r a w n , 3,7,21,33,103,119,231,244,247,255 
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RES JUDICATA 
Burden o f p r o o f , 290 
C o m p e n s a b i l i t y o f c o n d i t i o n , 258 
F i n a l o r d e r n o t a p p e a l e d , 93 
P r o t e c t s c o r r e c t and i n c o r r e c t o r d e r s , 93 
PTD o r d e r n o t r e s j u d i c a t a , 111 
S u c c e s s i v e a g g r a v a t i o n c l a i m s , 290 

SETTLEMENTS & STIPULATIONS 
D i s p u t e d C l a i m S e t t l e m e n t 

A p proved upon Remand from C o u r t o f A p p e a l s , 46,119 
A t t o r n e y s ' f e e f o r two f i r m s , 45 

R e f e r e e ' s a u t h o r i t y a t p o s t - s e t t l e m e n t h e a r i n g , 194 
R e f e r e e m o n i t o r i n g o f n e g o t i a t i o n s , 205 

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 
SUCCESSIVE I N J U R I E S See AGGRAVATION/NEW INJURY 
TEMPORARY TOTAL D I S A B I L I T Y 

See a l s o : MEDICALLY STATIONARY 
C o m p u t a t i o n 

B a s e d on a c t u a l wages, 5 
De a t h b e n e f i t s , 135 
Due 

I n s u r e r ' s d e l a y i n o b t a i n i n g t r e a t m e n t , 254 
E n t i t l e m e n t u n d e r v o c a t i o n a l r e h a b i l i t a t i o n , 213 
I n t e r i m c o m p e n s a t i o n 

I n t e r v e n i n g , n o n - i n d u s t r i a l i n j u r y , 30 
Deny o r pay, 378 

M e d i c a l v e r i f i c a t i o n 
D e f i n e d , 308 
R e q u i r e d , 14,70 

None due 
S t a t i o n a r y , r e l e a s e d t o r e g u l a r work, 6 
S t a t i o n a r y , n o t i n v o c a t i o n a l r e h a b i l i t a t i o n , 72 
No t r e a t m e n t , 267 

Own Motion c a s e s See OWN MOTION R E L I E F 
R e l e a s e f o r r e g u l a r work, n o t s e c o n d j o b , 244 
S t a t i o n a r y d a t e d i s c u s s e d , 11,252 
T e r m i n a t i o n 

D e t e r m i n a t i o n O r d e r , 114 
M e d i c a l l y s t a t i o n a r y , 375 
R e t u r n t o r e g u l a r work, 244 

THIRD PARTY CLAIM 
TORT ACTION 
VOCATIONAL REHABILITATION 

D a t e o f i n j u r y d e t e r m i n e s a p p l i c a b l e r u l e s , 183,213 
E l i g i b i l i t y : e f f e c t o f d i s c h a r g e f o r m i s c o n d u c t , 213 
E l i g i b i l i t y v s . p a r t i c i p a t i o n , 183,240 
I n j u r y d u r i n g a u t h o r i z e d program, 287 
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P l a c e m e n t d e c i s i o n s 
R e t r o a c t i v i t y , 183 
Scope o f r e v i e w , 183,240 

Remand t o FSD, 213 
Work s k i l l s improvement program, 183 
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OWN MOTION JURISDICTION 

The following Board decisions under Own Motion Jurisdiction are 
not published in th i s volume. They are l i s t e d here according to 
the action taken. These decisions may be ordered from the Workers' 
Compensation Board using the numbers provided. 

AFFIRMATION OF MEDICAL 
RIGHTS (Jan.-March) 
W.B. Hickman, 82-20-S 

AMENDMENT (Jan.-March) 
J.L. Grover, 81-0309M 
P. Holmstrom, 81-0277M 
H.C. Jones, 81-0233M 
H.S. Lov.ell, 81-0037M 
G. Moore, 81-0196M 
G. Reynolds, 81-0312M 
W. Slater, 82-0008M 
J. Stockton, 81-0296M 

DENIED (Jan.-March) 
D. Anderson, 82-0033M 
N. Bird, 82-0022M 
W. Burton, 81-0280M 
B. Casper, 82-0005M 
J. Connor, 81-0097M 
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ORS 656.295(2) --9,17,44 
ORS 656.295(4) — 2 1 3 
ORS 656.307 — •81,116,141,295,357 
ORS 656.307(1] — 314 
ORS 656.313— -1,247,327 
ORS 656.313(1) — 327 
ORS 656.313(3) — 1 6 3 
ORS 656.319— •225,252 
ORS 656.319(2' — 1 1 4 
ORS 656.325—--258 
ORS 656.325(1' — 367 
ORS 656.381(1' 1 — 181 
ORS 656.382(1 (- — 5,163,202,205 
ORS 656.382(2 (—6,51,57,80,202, 

232,241,357 
ORS 656.386—--338 
ORS 656.386(1 ) —6,205,357,367 
ORS 656.386(2 ) —-47,48,51 
ORS 656.456(1 ) (1965) — 1 3 5 
ORS 656.704(1 )- —387 
ORS 656.704(2 ) — 73,314 
ORS 656.708(3 ) — 3 1 4 
ORS 656.726(3 ) — 258 
ORS 656.726(3 ) ( f ) — 2 1 1 
ORS 656.726(3 ) ( g ) — 3 1 4 
ORS 656.728— -213 
ORS 656.794(3 ) — 2 5 8 
ORS 656.802(1 )—68,77 
ORS 656.802(1 )(a)—318,359 

-425-



ADMINISTRATIVE RULE CITATIONS 

Volume 34 
page 

OAR 436-29-210(2) 367 
OAR 436-54-212 5 
OAR 436-54-270— 350 
OAR 436-54-281— 367 
OAR 436-54-281(l)(a) 367 
OAR 436-54-281(5) 367 
OAR 436-54-283 258 
OAR 436-54-283(2)(a)&(c)—367 
OAR 436-54-283(3)— 367 
OAR 436-54-283(5) 367 
OAR 436-54-310— 163 
OAR 436-54-320 100,249, 

267 
OAR 436-61-004(4) 183 
OAR 436-61-010(13)(c)—213 
OAR 436-61-050(4) — 149 
OAR 436-61-060 — 183 
OAR 436-61-100(3) 213 
OAR 436-61-100(6) (D) — —183 
OAR 436-61-110(2) 183 
OAR 436-61-410(3) 149 
OAR 436-65-225(2) -387 
OAR 436-65-501 to 532 17 
OAR 436-65-530(5)(a) 17 
OAR 436-65-532(4) 150 
OAR 436-65-535 et seq.—283 
OAR 436-65-549 150 
OAR 436-65-550 54 
OAR 436-65-550(1) 25 
OAR 436-65-550(2) 211 
OAR 436-65-555 54 , 
OAR 436-65-558 150 
OAR 436-65-559 231 
OAR 436-65-565(3) 125 
OAR 436-65-600 et seq. 7, 
8,34,66,99,100,145,172,183, 
213,223,228,267,277,279,280 
OAR 436-65-600 to 608——84 
OAR 436-65-601(1) 66 
OAR 436-65-601(3) 66 
OAR 436-65-601(4) 19 
OAR 436-65-602 19,62 

mi 
OAR 436-65-603 19,66 
OAR 436-65-604 19 
OAR 436-65-604(4) — 66 
OAR 436-65-605 19,66,280 
OAR 436-65-605(2) (a) 145 
OAR 436-65-606 19,66 
OAR 436-65-607(6) 66 
OAR 436-65-608 19,66 
OAR 436-65-630(2) 211 
OAR 436-65-675 -19,84 
OAR 436-65-680 et seq. 88 
OAR 436-65-700(4) 387 
OAR 436-65-700(5) 387 
OAR 436-69-003—- — — 2 5 8 
OAR 436-69-130 -11 
OAR 436-69-210 367 
OAR 436-69-210(1) 367 
OAR 436-69-401 et seq. 168 
OAR 436-69-501— 227,258 
OAR 436-69-510 —258 
OAR 436-69-610(1) — 367 
OAR 436-69-801— 258 
OAR 436-83-010 387 
OAR 436-83-120 163 
OAR 436-83-315— —90 
OAR 436-83-400(3) 25,40 
OAR 436-83-400(5) 90 
OAR 436-83-720(1) 21 
OAR 438-22-100—- 283 
OAR 438-47-010- -232 
OAR 438-47-010(2) 35,181 
OAR 438-47-020- 196 
OAR 438-47-025 . 80 
OAR 438-47-045-— 37,47,51 
OAR 438-47-045(1) -48 
OAR 438-47-050 255 
OAR 438-47-055 51,80 
OAR 438-47-070(1) --127 
OAR 438-47-090(1)- 123 

LARSON CITATIONS 
£age. 

2 Larson, Workmen's Compensation Law, Section 5 7 . 2 1 — 387 
3 Larson, Workmen's Compensation Law, Section 81.33(1976)—387 
4 Larson, Workmen's Compensation Law, Section 95.12 (1981)—158 
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NAME NUMBER PAGE 

Adair, Joyce F. 81-01035 203 
Anheluk, Edward M. 80-08613 205 
Bailey, Luther 79-03803 95 
Bales, O r v i l l e A. 80-03397 24 
Ba l l , Daniel 80-05133 100 
Bardel 1, Joseph W. 80-01014 10 

Barger, George H. 79-09291 53 
Barrera, Gabe 80-03611 & 81-01660 120 
Barrett, P h i l l i p 79-09391 Barrett, P h i l l i p 

56 Or App 371 (1982) o u / 

Batdorf, Wayne 79-05894 3 
Beiser, William A. 81-03846 231 
Berliner, Dennis 79-09454 9 
Berov, Valentin 79-00674 48 

Berry, Charles 81-03132 44 
Bidwell, Marilyn 79-09674 25 
Blanche, Mary 79-05195 & 79-05196 132 
Blauvelt, Merrie J. 81-01768 21 
Bohnke, Pauline 80-02336 o c o 

55 Or App 977 (1982) 
Bold, Berlie 0. 79-07213 244 

Bonner, Bruce C. 80-05193 22 
Boyeas, Clarence 80-10456 10 
Bradbury, Leonard 80-06805 3 
Brannon, Robert G. 77-8011 135 
Brewer, Alice S. 81-00687 209,246 
Brooks, Michael A. 79-10425 

55 Or App 688 (1982) J JO 

Bruce, Larry W. 80-09781 & 80-11106 101,189 
Buckner, Harold 80-04310 11 
Buhman, Wilma Kim 79-10746 252 
Cameron, John 80-11124 211 
Campbel1, Jack W. 80-3479 & 80-3808 & 81-00533 54 
Canepa, Patrick J. 81-06342 103 

Carter, James A. 80-04400 & 81-07602 45 
Casteel, Katherine 80-01021 & 80-04530 

55 Or App 474 (1981) o u t 
Castro, Ralph 80-02536 1 
Chaffee, Alvin 82-0032M 243 
Charlton, Elzie 80-01396 26 
Christensen, Gary T. 80-10356 & 81-0268M 254 
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Clark, George E. 76-06736 48,103,122 
Claypool, Mary Lou 81-04210 28 
Clemens, Beulah C. 81-00898 104 
Close, Robert 81-0080M 123 
Colbert, Ayre Nell 79-07258 54 
Colton, Darrell A. 80-09344 54 

Colwell, Barbara 79-00022 57 
Cook, Herland E. 80-04018 58 
Cox, Gordon 78-09762 255 
Crawford, Charles 80-04194 62 
Dahlgren, Gordon E. 80-00589 140 
Daugherty, Michael W. 80-10215 141 

Davidson, John 80-10913 240 
Day, Jon D. 80-11371" & 81-01192 123 
Dethlefs, Walter J. 79-04604 

55 Or App 873 (1982) 
DeVoe, Marvin 80-06033 & 80-10625 141 
DeWolfe, James 80-05575 195 
Dezellum, Ray D. 80-10560 213 

Dickerson, Michael 81-00672 14 
Dizick, Paul 80-04716 255 
Dobbs, Michael 80-06514 105 
Duyck, Gary 79-08798 & 79-02624 30 
Eber, James 79-04969 & 79-04048 50 
Edwards, Victoria 80-10862 143 

Evers, Grace 79-02451 64 
Faulk, Jimmy 81-0217M 109 
Fiddelke, Michael 80-04761 & 80-06985 30 
Fincham, Guy 81-04246 256 
Florence, A.L. 79-00860 & 79-00966 OQO 

55 Or App 467 (1981) Co 1 , t S O 

Foutch, Robert R. 79-06638 33 

Fox, Wayne 0. 80-07068 33 
Frame, William J. 80-07617 183 
Frey, Esther 80-06584 66 
Fuller, Mark D. 80-10512 15 
Gallagher, Richard L. 80-04447 & 80-01980 90,127,246 
Garcia, Sandra Atwell 79-09729 244 

Gardner, B i l l i e 80-11276 218 
Gaule, James L. 80-06041 3 
Gibbons, Millard A. 79-08953 15 
Gibson, Mary 81-01219 & 81-01220 143 
Giger, Jess 78-09716' 196 
Givens, Christine Nelson 80-07341 & 80-05753 258 

Godell, Donald A. 80-05378 50 
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